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I 
1 

Q That's just my observation. I'm really not 

calling for -- for an answer, other than do you understand 

what I'm saying to you? 

A I -- I understand your statement. 

Q Okay. 

A I don't agree. 

Q Good. Now, you have worked on a great many cases, 

I think, with the federal public defender's office; is that 

correct? 

A I've worked a number, yes. 

Q Can you tell me how many? 

A It's hard to know, but dozens clearly. 

Q Two dozen? 

A I honestly don't have a count, but it could be 

greater than two dozen. 

Q Okay. During the course of those two dozen cases, 

how many of them were you called upon to make a 

determination of whether or not someone was mentally 

retarded? 

A That question isn't quite clear to me how many 

was was the question that I was asked to address whether 

they were mentally retarded? Or how many of them ended up 

being mentally retarded? 

Q Let's do the first one first. 

A Okay. 
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I 
I,) 1 Q First half first. 

I 
2 

3 

A I do not recall a question of mental retardation 

being the specific question in any of the cases in the 

I 4 appellate issue. I've done a couple going to trial where 

c 
J was some question about that in federal court. 

I , 
u Q Nevius? 

I 7 A No. Nevius was a neuropsychological question. 

8 Q But you came up with a conclusion that he was 

I 9 mentally retarded? 

10 

I 11 

A Correct. But your question, as I understood it, 

and I may be wrong, which is fine restating it, you said how 

I 12 many of them was the question presented to me, as I went to 

13 

I """ 

14 

do the eval, was this person mentally retarded? And my 

answer is that in the capital habeas unit --

I 
15 

16 

Q Uh-huh. 

A -- I don't remember a specific instance that that 

I 17 was the question prior to the evaluation. 

18 Q Okay. And in the trial unit, how many there? I 

I 19 think you said two, three? 

I 20 A Yeah. There have been a couple where the attorney 

21 says my person doesn't seem to be very bright, will you 

I 22 measure IQ, and it's part of my battery. I always measure 

I 
23 

24 

it. And a couple in state court that's been the case since 

the Atkins decision, that's been something that the attorney 

I 25 
"". 

has said, he doesn't seem bright. We clearly need to make 

I 
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I 9 

10 

I 11 
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I' 14 

I 
15 

16 

I 17 

18 

I 19 

I 20 

21 

I 22 

I 
23 

24 

I 25 

) 

I , 

sure we get an 1Q score on him. 

Q Once you have been asked that question and you 

have gone out to do the testing, okay, how many times have 

you come back and said this guy's not retarded. His IQ is 

somer-hioq above that level, based on the testing? 

A In cases where the question was retardation? 

Q Yes. 

A Probably half the questions -- half the time that 

question has been posed. 

Q Okay. And you've come back and said the testing 

reveals he's not retarded? 

A He's not in that range. 

Q Okay. In that case, did you take the stand and 

testify? 

A A couple of those cases there were other issues, 

neuropsychological impairment. There were other 

mitigating -- most of those were mitigating circumstances 

for sentencing in Federal Court. 

Q It didn't involve the death penalty? 

A Two of them were death penalty cases and, 

therefore, you're looking at mitigation in a death penalty 

case. 

Q At the trial level? 

A Correct. 

Q Okay. And you said no mental retardation? 
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I 
I.) 1 A Correct. 

I 
2 

3 

Q And you testified to that to the jury? 

A Correct. 

I 4 Q Okay. On the habeas side, the appellate side --

5 :'\ Habeas capital or habeas non-capital? 

I 6 Q Habeas capital. 

I 
7 

8 

A Okay. 

Q How many? 

I 9 A That they specifically requested that I look into 

10 mental retardation? 

I 11 Q Yes. This -- and I don't know if you can include 

I 12 

13 

this as one or not. 

A This isn't one, because the question here is 

14 neuropsychological impairment. 

I 
15 

16 

Q Okay. 

A I can't think of the case from the capital habeas 

I 17 capital unit since mental retardation became an issue that 

18 I've been asked to address specifically mental retardation. 

I 19 Q Okay. Now, in this case, you were asked to do 

I 
20 

21 

neuropsychological testing, I think? 

A Correct. 

I 22 Q In evaluation? 

I 
23 

24 

A Correct. 

Q And in connection with that, you came up with a 

I 25 

) " 

determination that is contained in this report that we have 
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I 
I} 1 from 2002? 

I 
2 

3 

A Correct. 

Q In your report, you said the interpretation of 

I 4 Mr. Ybarra's WAIS -- WAIS phase III school IQ is 60. Okay. 

:-:J j\nJ his ove::-aLl levRl of intellectual fun(:;tioning is in 

I 6 the mild mentally retarded range; is that correct? 

I 7 

8 

That was your conclusion based on what what I 

crudely called, you put in the numbers, you turn the crank, 

I 9 out comes the number; right? 

I 
10 

11 

A We're not making sausage here. 

Q But that's sort of the way this works. 

I 12 A There is data that we look at and it does give us 

13 

I' ;;,,; 

14 

numbers, yes. 

Q Okay. And then you said due to the severe 

I 
15 

16 

distress that some of the portions of the WAIS-III testing 

caused Mr. Ybarra, the above scores may underestimate his 

I 17 actual intellectual functioning. 

18 So in 2002, you had had some doubts about the 

I 19 validity of that data, didn't you? 

I 20 A In 2002, I had some question about whether or not 

21 that was an accurate reflection. Excuse me, but I don't 

I 22 have a copy of my report right now. Hold it. It may be 

I 
23 

24 

this one. No. 

MR. PESCETTA: May I, Your Honor? 

I 25 

) 
THE JUDGE: You may. 

I 
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I 
I) 1 THE WITNESS: I'd like to follow along, you know? 

I 
2 

3 

Thank you. 

BY MR. SEARS: 

I 4 Q It's at 2732. 

c-
. ) l\. Okay . 

I 6 Q All right? That was your statement, wasn't it? 

I 7 

8 

A Yes, it was. And it was in bold print on my 

report so the people would see it. 

I 9 Q You then had some level of doubt in the validity 

I 
10 

11 

of your numbers in 2002 as being an accurate reflection of 

Mr. Ybarra's mental IQ at that time? 

I 12 A As a stand-alone measure of his IQ at that time, 

13 

I' 
,,<, 

14 

there was there's another part to that statement that you 

didn't read. 

I 
15 

16 

Q I'm going to just --

A Yes. 

I 17 Q -- pass 

18 A There was some question in my mind that one 

I, 19 snapshot of his IQ mayor may not be the full extent of 

I 20 function. 

21 Q Okay. Is it not the case that when you prepared 

I 22 the 2002 report, you had all of the data, these five volumes 

I 
23 

24 

in front of you, to review and did review it? 

A I reviewed a lot of that data. Some of it has 

I 25 

) 
come after the report here, but yes, a lot of that data I 

I 
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I 
I) 1 did look at. I had -- I had three books at that point. And 

I 
2 

3 

I don't know what the five books are, but I had three or 

four I had four books in mine. 

I 4 Q Okay. And at the time that you arrived at the --

S the conclusion that you reached here, Y811 had reports that 

I 6 had been prepared by prior -- and I'm going to use the word, 

I 
7 

8 

doctors, in its broadest sense who rated Mr. Ybarra's 

intelligence as low normal; is that correct? 

I 9 A You know, I -- I'm aware of that now. I can't 

10 

I 11 

testify as to what I knew at that time. 

Q Okay. 

I 12 A 1--

13 

I't 14 ->" 

Q And the military report that you referred to 

earlier this morning said dull normal, isn't that -- is that 

I 
15 

16 

correct? Page 189. 

A I don't remember a military report --

I 17 Q I'll show it to you. 

18 A -- that I referred to this morning. 

I, 19 Q Maybe I'm wrong. Wouldn't be the last time. It 

I 20 

21 

was part of his military records. 

Can I approach, Your Honor? 

I 22 THE JUDGE: You may. 

23 

I 24 

BY MR. SEARS: 

Q It's 189. 

I 25 

) 
A I may just not recognize it. 

I 
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I 
I ,,) 1 

2 

I 3 

I 4 

I 6 

I 
7 

8 

I 9 

10 

I 11 

I 12 

13 

.' 14 

I 
15 

16 

I 17 

18 

I 19 

I 
20 

21 

I 22 

23 

I 24 

I 25 

) 

I 
I 

Q No, not a problem. Starting right there. 

A I I'm aware of this one, but I don't think I 

referred to it this morning. 

Q Okay. Dull normal does not mean mildly mentally 

retarded; correct? 

A No. 

Q This, in fact, would be above that? It would be 

above mildly mentally retarded? 

A Dull normal is an old term that would place it 

above mild mentally retarded. It's a term we don't use any 

longer. And dull normal does sound a little pejorative. 

Q Yes, we must be politically correct. 

A That's right. 

MR. SEARS: Court's indulgence? 

THE JUDGE: You may. 

BY MR. SEARS: 

Q Now, you referred this morning to his lack of 

success in the Marine Corps., as a problem of adaptive 

functioning; is that correct? 

A Said that he had been in the Marine Corps., on two 

occasions. He was discharged each time in less than 

30 days. 

Q Can you describe the circumstances, if you are 

aware of them, of the second discharge? 

A Second discharge was under less than honorable 

ALL-AMERICAN COURT REPORTERS (702) 240-4393 

JA3050 

Case 3:00-cv-00233-GMN-VPC   Document 211-4   Filed 01/14/13   Page 51 of 101

AA02258



I 
1 

2 

I 3 

I 4 

5 

I 6 

I 
7 

8 

I 9 

10 

I 11 

I 12 

13 

.' 14 

15 

I 16 

I 17 

18 

I 19 

I 
20 

21 

I 22 

23 

I 24 

I ) 
2S 

I 
I 

conditions. 

Q And why was that? 

A Admission of homosexual behavior prior to entering 

the service. 

Q Okay. And at a later interview, did Mr. Ybarra 

not deny that that was the case? 

A I'd have to see the interview 

Q Okay. You don't recall it from the records? 

A I don't know what you're referring to, and I don't 

have a recollection as I sit here. 

Q Okay. You are unable to determine, then, whether 

or not Mr. Ybarra manipulated the Marine Corps., system by 

claiming to be homosexual when he was not? You don't know 

that? 

A I don't have an opinion on that. 

Q Okay. If he did do that, would that say anything 

about your ultimate conclusion that you arrived at this 

morning in this case? 

A I don't think it would have a particular effect. 

Q Okay. And that's because the ability to 

manipulate the system to get a desired result is not 

reflective of adaptive functioning? 

A It's a function of having been an Air Force 

psychologist on active duty for seven years and watching 

various people manipulate that. 
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I 
I 1 Q Because we've got a recording system here that 

2 

I 3 

works, if I start to speak, okay, I would like you to stop, 

let me finish my question, and then answer so that we're not 

I 4 talking over each other. Okay? 

5 /\ Okay. 

I 6 Q All right. Do I need to repeat the question? If 

I 
7 

8 

you can't answer it yes or no just say I can't answer it yes 

or no. 

I 9 A Repeat the question. 

10 

I 11 

MR. SEARS: Can you read it back. 

(Record read.) 

I 12 THE WITNESS: I -- I cannot give a yes or a no 

13 answer to that. 

.' '., 

14 BY MR. SEARS: 

I 
15 

16 

Q Okay. But it's kind of clever, isn't it? I mean, 

if you wanted to get out, that was clearly an easy way to 

I 17 get out of the Marine Corps.; right? 

18 A There are two different questions there. 

I 19 Q Take them in order. 

I 20 

21 

A The cleverness, I don't think is particularly 

clever. But clearly, it was obvious the service did not 

I 22 condone homosexual behavior. Therefore, anyone wanting to 

23 

I 24 

get out could use this. As -- as we see, you know, MASH was 

a cornmon example of that with Corp -- Corporal Klinger. 

I 25 

) 
Q Only Klinger failed? Klinger never got out? 

I 
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I 
I.) 1 A Yeah, he failed repeatedly. 

I 
2 

3 

Q Okay. And that's not what happened here? 

A No. 

I 4 Q So clearly, Mr. Ybarra was more successful than 

:J Klinger in terms of setting out a set of facts which would, 

I 6 in fact, get him kicked out of the Marine Corps., as an 

I 7 undesirable; correct? 

8 A It's clear that the Marine Corps., had different 

I 9 standards than the TV show. 

10 

I 11 

Q If Mr. Ybarra then later said, only kidding, 

didn't really mean it when I said it to the Marine Corps., 

I 12 would that be reflective of the fact that he was being 

I'> 
13 

" 

14 

clever, he was manipUlating the system, either of those? 

Take them in order. 

I 
15 

16 

A Again, ability to manipulate the system can be 

done with anyone at any intellectual function. The attempt 

I 17 to do that has nothing to do with cleverness. And I don't 

18 

I 19 

know the operational definition of clever. 

Q Do you think severely retarded people would be 

I 20 able to manipulate the system in this way? 

21 A Severely retarded people don't leave their 

I 22 in-patient facilities that they live in attempting to 

I 
23 

24 

Q So they would not be able to do it? 

A No. 

I 25 

) 
Q But it's your opinion that someone who was mildly 

I 
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I 
I) 1 retarded could manipulate the system in a way to satisfy 

I 
2 

3 

some need? 

A Having worked for six months as a psychologist at 

I 4 a unit that had a hundred -- well, had 83 individuals, yes, 

r 
::J many of them were manipUlative in a variety of \-Jays to get 

I 6 what they want from the system. 

I 7 Q Okay. And these people are all mildly mentally 

8 retarded? 

I 9 A These are mild, moderate retardation, yes. 

10 

I 11 

Q And they were in the Air Force? 

A No, no, no. I was in the Desert Developmental 

I 12 Center 

13 Q Got it. 

" 

:4 A -- in Las Vegas. I mentioned that in my history. 

I, 15 

16 

Q Oh, okay. I misunderstood. 

How many mildly mentally retarded people did you 

I 17 work with in the U.S. Air Force? 

18 

I 19 

A Dependents, there were a number in the Air Force 

proper 

I 20 Q I'm going to ask you to answer, really, my 

21 specific question. I'm asking about the people who were in 

I 22 the Air Force, not their family members. 

I 
23 

24 

A Okay. The Air Force did a relatively good job of 

screening mentally retarded people out of their group. They 

I 25 

') 
had dropped during Project Hundred Thousand their standard, 

I 
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I 
I} 1 

2 

I 3 

I 4 

') 

I 6 

I 
7 

8 

I 9 

10 

I 11 

I 12 

13 

I':) 14 

I 
15 

16 

I 17 

18 

I 19 

I 20 

21 

I 22 

23 

I 24 

I 25 

) 

I 
I 

one standard deviation, so that we did have some individuals 

that there were problems with. 

Q Okay. But not many made it into the Air Force who 

were mentally retarded? 

A Project Hundred Thousand had about a hundred 

thousand people. 

Q Okay. And how many of those were mentally 

retarded? 

A They were one standard deviation below what they 

had been accepting prior to that. So I can't give you the 

answer to that. 

Q So it may be none? 

A No. Clearly, there were some in that group. 

Q Okay. And what year was that? 

A Project Hundred Thousand was the Vietnam era 

situation that I saw when I went on active duty in 1981. 

Q Okay. Did you happen to look at Mr. Ybarra's 

certificate from the Marine Corps., in the course of 

reviewing the records in this case? 

A I don't have a clear recollection of that. 

Q Okay. Would you agree that the Marine Corps., 

testing is designed to screen out people who are mentally 

retarded? 

A I don't know the Marine Corps., system. I know 

the Air Force's system, and I know the armed forces system a 
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I 
I ,,) 1 little bit, but the Marine Corps., I don't know. 

2 

I 3 

Q Okay. You regarded his lack of success in the 

Marine Corps., and in the National Guard as evidence of 

I 4 mental retardation, though; is that correct? 

c A It evidence of inability to hold a job for any 

I 6 period of time which is part of the evidence. Specific 

I 
7 

8 

evidence of mental retardation is evidence of the failure to 

adapt. 

I 9 Q Okay. Now, you -- on your direct testimony, you 

10 talked somewhat about fruit pickers, I think, in the 

I 11 Sacramento valley; is that correct? 

I 12 

13 , I·:?' 14 ,,' 

A Correct. 

Q You regarded that as a temporary job and not a 

very desirable job. Maybe I'm overstating it, but -- not a 

15 

I 16 

desirable job, not a good job, not evidence of adapting to 

social scheme? 

I 17 A I -- given the circumstances of his employment, it 

18 was not evidence of good adaptation, no. 

I 19 Q You're aware of the location of Sacramento in 

I 
20 

21 

terms of the growing capitol of California being the central 

valley? 

I 22 A I've spent significant time in California, yes. 

23 Q And you are aware, of course, that it is not at 

I 24 all unusual for young people to make a lot of money picking 

I 25 

') 
fruit? 
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I 
1 I,) 

<-

A I don't have the knowledge of that. 

2 Q Your conclusion, then, that the fact that he was 

I 3 employed picking fruit was evidence of -- of poor 

I 4 adaptation, poor work, that may have been based on 

C) incomplete information? 

I 6 A I'm comfortable with my level of understanding of 

I 
7 

8 

his time picking fruit, and that he did not adapt in that he 

did not live independently. He lived in the -- in the 

I 9 bunkhouse on the farm, and that type of thing. So I -- I 

10 don't --

I 11 Q Are you aware that the procedure for hiring farm 

I 
12 

13 

) I'> 14 

workers in the Sacramento valley is you work through a labor 

contractor who arranges for the living quarters and the 

feeding of the fruit pickers? Did you know that? 

15 

I 16 

A I know in some cases that's true, yes. 

Q There was a famous murder case in the central 

I 17 valley years ago where the -- the contractor for the 

18 laborers was killing his laborers. 

I 19 Does that bring it back to your mind? 

I 
20 

21 

MR. PESCETTA: Your Honor, I am -- I think 

we're -- this is irrelevant. 

I 22 MR. SEARS: On the contrary, Your Honor. It goes 

23 to his knowledge base and the factors that he was using in 

I 24 trying to come to a conclusion. 

I) 25 THE JUDGE: Go ahead. It's cross. It's going to 
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I .) 
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I 
I 
I 
I 
I 
I 

, "" t"' 

I 
I 
I 
I 
I 
I 
• ) 
I 
I 

1 

2 

3 

4 

S 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the basis of his conclusion. 

THE WITNESS: I'm not familiar with that case. 

BY MR. SEARS: 

Q Okay. So you are not familiar with the normal 

procedures that are used in the central valley of California 

for hiring, feeding, clothing, and -- and bunking, if you 

will, farm workers? 

MR. PESCETTA: Your Honor, I -- I object. This 

there's no foundation that we have that information. We 

have Mr. Sears testifying now. 

MR. SEARS: Well, I'm trying to find out if he 

knows. 

THE JUDGE: It's cross. If he says no, that's 

what it is. 

THE WITNESS: I know the circumstances of his 

employment. I don't know the circumstances of general 

employment of farm workers. 

BY MR. SEARS: 

Q Okay. All right. And you thought that that was 

unusual, then, based on what he told you was his 

circumstances? 

A No. I thought that it was not -- it was not an 

indication of adaptive behavior. 

Q If you believed me and I advised you what I have 

just talked to you about, would that change your view, that 
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I 
I) 1 that was, in fact, the normal method for agricultural 

I 
2 

3 

picking of certain fruits and vegetables to occur in the 

central valley? 

I 4 A My opinion would still be that you didn't have to 

') ddapt muc:h to take that job. 

I 6 Q Okay. 

I 
7 

8 

A That's my opinion. 

Q That's indicative of what? 

I 9 A That's indicative of his ability to hold a job in 

10 

I 11 

which they tell him what to pick, when to pick, when to eat, 

when to sleep, where to live. Is it indicative of adaptive 

I 12 functioning? Even if you I think the issue is that there 

13 

I:) ,//" 14 

may be people who move on to better jobs and they have 

better adaptation. But it's not indicative at all to me of 

I 
15 

16 

a level of adaptation. He's just moved into another place 

that takes care of him. 

I 17 Q Moved out of the nest at home, if you will, and 

18 into this other job that took care of him? 

I 19 A Uh-huh. Another place that took care of him. 

I 20 

21 

Q And that was somehow indicative of mental 

retardation? 

I 22 A It was one of the factors looked at as to whether 

23 

I 24 

there was a pattern of ability to adapt. 

Q And yet, he was able to adapt to that situation, 

I 25 

) 
wasn't he? 

I 
ALL-AMERICAN COURT REPORTERS (702) 240-4393 

I JA3059 

Case 3:00-cv-00233-GMN-VPC   Document 211-4   Filed 01/14/13   Page 60 of 101

AA02267



I .) 1 A He was able to pick -- was able to work with the 

I 
2 

3 

pear farm and pick what he was told to pick. 

Q Okay. 

I 4 A And have someone cook his meals and all the things 

l-
) we've talked about. 

I 6 Q You indicated that in terms of socialization that 

I 
7 

8 

he never lived on his own, independent of other people. 

What did you mean? 

I 9 A I've got no evidence that he ever maintained his 

10 

I 11 

own place and lived by himself and established things that 

we typically do in our early 20s to be independent in our 

I 12 living skills. 

13 

I") 14 

Q Okay. You don't regard the marriage to Robin and 

subsequent residing with her as -- as significant of being 

I 
15 

16 

able to maintain his own place? 

A They -- he clearly, there is someone else to 

I 17 take care of him and to help him do things. 

18 Q And that would have been Robin? 

I 19 A Correct. 

I 20 

21 

Q Okay. If he had moved into an apartment and lived 

on his own, how would that change your opinion? 

I 22 A It would depend on his level of -- of adaptation 

I 
23 

24 

and ability to live independently. 

Q When we originally started talking about this, you 

I 25 

') 
talked about an organic brain malfunction by Mr. Ybarra. 

I 
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I 
I) 1 A I didn't use the word "malfunction," but yes, I 

2 

I 3 

did use the other terms. 

Q You want to give me the right terminology? 

I 4 A I said he had an organic personality disorder at 

Cj 0ne point. I also said he had organic damage to 

I 6 his brain. 

I 
7 

8 

Q Okay. And that would have been related to the 

swing accident? 

I 9 A Primarily, yes. 

10 

I 11 

Q All right. What is that? What's an organic brain 

abnormality? 

I 12 A It -- an organic -- the -- he suffered a closed 

13 • " - 14 

head injury . 

Q Okay. 

I 
15 

16 

A Okay. The term that we use in DSM-IV is an 

organic personality disorder, which means that because of 

I 17 damage to the brain, there's a change in personality. So 

18 it's an old term that we use out of psychiatry and medicine 

I 19 that talks about brain-related behavior. 

I 
20 

21 

Q Okay. And what severity of injury do the -- do 

the does the literature say is significant for creating a 

I 22 future problem? 

23 

I 24 

A Brain injuries can have effect in a variety of 

ways. It needs to have been an important insult to the 

I 25 

.") 
brain. There's no good way to quantify. We have looked at 

I 
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I 
I:) 1 loss of consciousness. We've looked at external damage. 

2 

I 3 

None of these seem to be particularly predictive of outcome. 

One of the things that we typically want to see is 

1 4 a loss of consciousness and a physical mechanism of damage 

C 
,) to the brain. 'llas unconscious 15 plus minutes. It's not 

I 6 clear, because they don't know how long he was unconscious 

I 
7 

8 

before his parents found him and took him to the medical 

clinic. 

I 9 Q So, in terms of the length of his unconsciousness, 

10 there's no reliable corroborative evidence of exactly how 

I 11 long it was? 

I 12 A No. 

13 r:) 14 

Q We're -- we're thinking about 15 minutes? 

A We're thinking at least 15 minutes, yes. 

I 
15 

16 

Q Okay. Now, if I use the Latin phrase, post hoc, 

ergo propter hoc, do you know what I'm talking about? After 

I 17 that, therefore, because of that? 

18 A I thought I knew what that meant, yes. 

I 19 Q Okay. Part of the concern, obviously, in science, 

I 
20 

21 

is that we occasionally engage in that kind of thinking. In 

other words, because one thing happens after another, it 

I 22 must be because of that prior event. 

23 

I 24 

So what I want to ask some questions about is: Is 

there some way to ensure that that's not what's going on 

I) 25 here, because we have problems with him in school, we're not 

I 
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I .) 1 
-L 

, .. 
just routinely going back and saying aha, it must relate to 

2 

I 3 

the fact that he fell down and was unconscious. 

See what I'm saying? 

I 4 A Yes. 

l) o How do you test to eliminat r; treat problem'? 

1 G A Well, you look -- you look for patterns. You look 

I 
7 

8 

for corroboration. You look at all the evidence available 

to you. When we test, we give as many tests as we can that 

I 9 measure a variety of things. There are a lot of different 

10 

I 11 

things that can be done to manage that issue. But it's 

always an issue in the back of your head. 

I 12 Q Pardon the pun. 

13 

1-' 14 

A Yeah, exactly. Well, it's the front of his head 

if we were using the pun. 

I 
15 

16 

Q Okay. 

A So, yes, it's something that's in your mind as you 

I 17 do this. 

18 Q Okay. And, in fact, may be unrelated? 

I 19 A You clearly correlations, and we're talking 

I 20 

21 

about the difference between correlation and causation. A 

correlation is two things existing and moved parallel to 

I 22 each other. When this happens, this begins to happen, and 

23 

I 24 

it continues to happen. 

Correlation is not always causative, but it 

I 25 

) 
certainly is indicative of looking further at that as a 

I 
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I 
I) 1 potential cause for what it is. 

2 Q So it has the potential to be a cause? 

I 3 A Clearly. 

I 
4 

5 

Q Now, when I asked about testing, what I was really 

looking for 'was an answer- that talked about EEGs and 

I 6 like that. Did that go on? 

7 

I 8 

A They did EEGs. He had abnormal EEGs on two 

occasions. He has later CT -- CAT or CAT scan that is 

I 9 abnormal unindicative of some problems that are going on. 

10 The ventricles are larger. There's some deterioration of 

I 11 the brain. And so that there are medical diagnostic things 

I 
12 

13 

14 

that are done that are indicative of someone who has 

impaired brain functioning at some level. 

Q But didn't the doctor's interpretation of the EEGs 

15 not say abnormal? It said mildly abnormal? 

I 16 A I believe that that's what they did say, yes. 

I 
17 

18 

I --

Q And weren't there some reports that indicated the 

I 19 abnormally abnormality in at least one instance may, in 

20 

I 21 

fact, have been caused by the fact that he was taking 

medications at the time he took the EEG? 

I 22 A There was some question on one of those, yes. 

23 Q And then weren't there also later normal EEGs 

I 24 A I know that there were a couple normal tests, and 

I) 
25 I'm not sure whether they were EEGs or something else they 
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I 
Ii) 1 

" 

were doing. 

2 

I 3 

Q All right. We'll leave it at that. Thank you. 

Neuropsychology is a branch of scientific inquiry. 

I 4 Would you agree? 

') !\ Yes. 

I 6 Q And what is the method that scientists use 

I 
7 

8 

routinely in terms of testing conclusions and theories? 

A It's one in which we have a hypothesis or we have 

I 9 a question, we move to collect data that supports or rejects 

10 that particular question. The more data we have, the more 

I 11 clear we can come to an understanding of that particular 

I 12 question. So it's one of using the scientific method which 

') 
13 

1" 14 

is testing a hypothesis and going through a variety of 

things to corroborate or not something. 

I 
15 

16 

Q And when does the conclusion occur in the 

scientific method, at the beginning or at the end? 

I 17 A The conclusion is typically when you've done 

18 enough data that you -- that you say the preponderance of 

I 19 the data suggests this. If we're talking theories, yeah, 

I 
20 

21 

there are theories we're still arguing about. If we're 

talking about patients, you come to a conclusion when you've 

I 22 got enough data that you think it's reasonably certain this 

23 

1 24 

is the problem. 

Q Is it good scientific method to come up with a 

I 25 

) 
conclusion and then go look for data that supports your 

I 
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1 
I,) 1 conclusion? 

2 

1 3 

A Typically, that would not be the case. 

Q And why not? 

I 4 A Well, you've got to have a hypothesis that you're 

[-
,} Looking 0t or you'd never go to collect data, but your 

I 6 conclusion, based upon limited data, is not as accurate as 

I 
7 

8 

it is if you've got other data to look at. 

Q Well, I really wasn't asking about inadequate 

I 9 data. What I was asking about is arriving at a conclusion 

10 first and then selecting specific data that supports your 

I 11 conclusion -- and let me add the second part -- and ignoring 

I 12 

13 

I) 14 

data that doesn't support your conclusion. That's clearly 

not a good scientific method. You would agree? 

A I -- I would agree that you need to balance, you 

15 

I 16 

need to take a balanced look at the information that's 

available. 

I 17 Q Okay. In this case, in your report, you arrived 

18 at a conclusion in 2002; is that correct? 

I 19 A Correct. 

I 
20 

21 

Q And in 2002, you indicated that based on all of 

the things that you did -- and this was a very lengthy 

I 22 report, it goes page after page I think there's almost a 

23 full page just of the time line there's review of Donald 

I 24 Lund. History and physical. 

I 25 

) 
.' 

I mean, you did a very extensive report here; 
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I J 

I) 1 correct? in 2002? 

" L A I did not do a history and physical, because I'm 

I 3 not an M.D., but yes, there's a bunch of stuff. 

1 4 Q Volume two, section six, you reported the history 

r and physical'? 

I 6 A Correct. 

I 
7 

8 

Q Okay. 

A I can't do physicals, because that's not in my 

I 9 legal area. 

10 Q But you clearly reviewed that in the preparation 

I 11 of this long report? 

I 
12 

13 

Ii) 14 

A Correct. 

Q Okay. After you prepared this report, you went 

out and did some more work on this case, didn't you? 

15 

I 16 

Clearly, Sunday, you were Sacramento. 

A Clearly, there was work done after that report, 

I 17 yes. 

18 Q How did you ensure that the post work, the after 

I 19 2002 work, didn't fall into the error that I just described 

I 
20 

21 

to you? 

A You continue to look at both sides of the 

I 22 equation. You look at what what confirms and what 

23 rejects the hypothesis that you're working on. 

I 24 Q And yet, you testified that you didn't talk to any 

I 25 

,) ,. 

of the guards who deal with Mr. Ybarra on a daily basis, did 
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I 
I, ") 1 you? 

2 A No, I didn't. 

I 3 Q You decided that their information wouldn't be 

I 4 helpful? 

r-
,) A I have attempted that in past cases, and that 

I 6 information has not been helpful. 

I 
7 

8 

Q That does not mean, sir, that you can just ignore 

data that was not helpful in the past on the assumption that 

I 9 it won't be helpful this time, does it? 

10 A We're looking at adaptive ability in his 

I 11 developmental years. He is a man in his mid 50s at this 

I 12 

13 .:, 
14 

point. Talking to the guards about his adaptive ability 

from age 35 to age 55 is not an effective way of finding out 

whether or not he can do certain things prior to age 25. 

15 

I 16 

Q So it's of no help whatsoever? 

A As I said, I've attempted this in the past, but 

I 17 they're so time bound as to when they see this person, that 

18 it's a very limited ability. It just has not proven 

I 19 effective. 

I 
20 

21 

Q Did you review all of the medical kites and 

information that related from 1981 forward? 

I 22 A No. 

23 Q That was much closer in time? 

I 24 A I did not evaluate all of them, no. 

I 25 

) ,'.' 

Q The source of a substantial portion of your 
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I 
I} 1 

_L 

I 
2 

3 

history in this case was Robert Ybarra; is that correct? 

A I don't believe that is correct. 

Q He provided the details, at least initially in 

I 4 your 2002 report of his early life, the swing incident, all 

i-::" of that? 

I G A He did tell me that, yes. 

I 7 

8 

Q He provided information for your time line? 

A Some of that is from him. Some is from materials 

I 9 that I reviewed. As I've noted, I have four volumes of 

10 

I 11 

materials on him. So to say that he was the principal 

source of information, I think, misspeaks the amount of data 

I 12 that I had on this. 

13 Q What was your other source? 

I) 14 A All the records, the school records, the 

I 
15 

16 

statements of individuals in his family, the statements of 

history given by family members, the statements of other 

I 17 doctors that have seen him, all the information that we've 

18 gone to -- gone across in direct today in this hearing. 

I 19 Q Okay. What school records did you review? 

I 20 A I've seen his records from his grade school. I've 

21 seen records from his -- from Yolo. I've seen records from 

I 22 a variety of things. 

I 
23 

24 

Q Where did you see those? 

A From his --

I ) 25 Q Where did you see his grade school records? 

I 
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I ., 1 

2 

A They were in materials provided to me. 

Q When? 

I 3 A I know I reviewed them as I prepared for this. I 

I 4 can't tell you when I received those particular records. 

r:; Q Ok-iY. Do -- de YOll cememb,.:c:c, \v'as it a tcanscript 

I 6 from grade school? 

I 
7 

8 

A I saw a variety of things, including statements 

about his transfer from the parochial school. 

I 9 Q To what extent was the report from Mr. Ybarra 

10 about his history of mental problems factored into your 

I 11 analysis today? 

I 12 A My -- my analysis, as I sit here right now? 

13 Q Yes. 

14 A Are we talking cognitive problems or we talking 

I 
15 

16 

mental health problems? 

Q Cognitive problems. 

I 17 A It's not -- his report of cognitive problems do 

18 not factor particularly in my finding, as I sit here today. 

I 19 Q So you essentially relied on family and other 

I 
20 

21 

kinds of things? 

A Family and school records and reports by other 

I 22 doctors and all the things we've talked about. 

23 

I 24 

MR. SEARS: Court's indulgence. I've lost 

something. .) 25 Q And then to that data which you -- you -- you 

I 
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I 
I) 1 learned, you brought your experience as an expert in the 

2 

I 3 

field in order to make determinations about his cognitive 

level? 

I 4 A Correct. I brought my years of experience and my 

') tcailling to hedr- regarding lookiri(J at hLs cognitive 

I 6 and what the appropriate diagnosis should be in this case. 

I 
7 

8 

Q Okay. To what level did the testing influence 

you? 

I 9 A My testing or testing in general? 

10 Q Your testing. 

I 11 A As I sit here today or at the time that I prepared 

I 12 

13 

.' 14 

this report? 

Q As you sit here -- sit today? 

A As I sit here today -- as a psychologist, the 

15 

I 16 

testing you do yourself is always the one that you have a 

pretty good idea how it was given and what happened and 

I 17 whether it was done appropriately. So I have good 

18 confidence In my testing. 

I 19 And it was the -- it was the beginning of the 

I 
20 

21 

issue of whether this was mental retardation that met the 

Atkins standard, because when I did this initially, I'm 

I 22 looking at different things. But as I went back and 

23 

I 24 

reviewed post-Adkins, this was a case to me that mayor may 

not fit the standard, but certainly bears looking at .) 25 further. 
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I 
I) 1 

I 
2 

3 

I 4 

5 

I 6 

I 
7 

8 

I 9 

10 

I 11 

I 12 

13 

I' 14 

I 
15 

16 

I 17 

18 

I 19 

I 20 

21 

I 22 

I 
23 

24 

I 25 

") 

I 
I 

MR. SEARS: Can I approach, Your Honor? 

THE JUDGE: You may. 

BY MR. SEARS: 

Q I'm going to show you a document that has a mark 

on the bot:tom, 27711, that I ceceived from the defense. T'm 

going to ask you to take a look at it. 

A (Examining.) 

Q Have you ever seen that one before? 

A I -- I don't have the specific recollection of 

this document. 

Q Okay. Can you tell us what it is just so the 

court is aware of what it is? 

A It's a document by a seventh grade teacher at West 

Acres Junior High, Lou 

Q Borovansky? 

A Borovansky. Is that -- B-o-r-o-v-a-n-s-k-y. 

Q So you did not take that information from 

Mr. Borovansky into account when you were testifying today? 

A I didn't take this information specifically into 

account, no. 

Q And what did Mr. Borovansky say? 

A Mr. Borovansky says that he recalled Robert being 

a C to C plus student, always happy, always smiling. I do 

not recall him having any learning problems, but I do 

believe he could have worked harder. 
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I 
I) 1 Q And that was his seventh grade teacher? 

2 A Correct. 

I 3 Q Thank you. 

I 4 MR. SEARS: Can I approach? 

c 
,) THE JUDCE: You may. 

I 6 BY MR. SEARS: 

I 
7 

8 

Q So at least in the seventh grade, he wasn't having 

problems? 

'I 9 A By the recollection of the teacher some 35 years 

10 later. 

I 11 Q And you think that that would be totally 

I 12 unreliable then? 

13 

I' 14 

A I was just sitting here thinking what my 

seventh grade teachers would have said about me. I'm the 

I 
15 

16 

same age. 

Q You said you went back and talked to people this 

I 17 weekend who had the similar problem in terms of time from 

18 the event and, you relied on that information? 

I 19 A They also had more exposure with Mr. Ybarra than 

I 20 

21 

the seventh grade teacher. 

Q Presumably, a seventh grade teacher would have had 

I 22 a whole lot of exposure to a seventh grade student for 180 

23 

I 24 

days? 

A For 50 minutes at a time in a class of 35 

I. ) 
25 students. 
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I 
I) 1 Q I declare under penalty of perJury that the 

2 

I 3 

foregoing is true and correct. 

Did you read that at the bottom? 

I 4 A I did read that. 

5 Q Do you think Mr. Borovansky was scrnehow cooking 

I 6 this up for somebody? 

I 
7 

8 

A No. But he doesn't say he didn't have problems. 

He says I don't have a recollection of his having any 

I 9 problems. 

10 Q If he had problems, would he be a C or C plus 

I 11 student? 

I 12 

13 

I't ',-
14 

Yes. I suppose the answer to that is yes, he 

could have been an A student. I'll withdraw the question. 

I do not recall Robert having learning problems, 

I 
15 

16 

Mr. Borovansky says, but I do believe he could have worked 

harder. So that was the extent of the problem, to his 

I 17 recollection? 

18 A Yes. 

I 19 Q But you don't think this is significant at all? 

I 
20 

21 

A I -- it doesn't change my opinion in this case. 

Q You described the WAIS-III test that was done in 

I 22 1981 earlier today. You recall that? 

23 A No. I described a WAIS that was done in 1981. 

I 24 Q Yes. I remember that. 

I) 2S A Not a WAIS-III. 
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I 
I,} 1 Q Thank you for the correction. 

2 

I 3 

And what were the results in that WAIS testing? 

A I'd have to go back and look specifically, but I 

I 4 think he had a full scale IQ of 86. 

I; Q Not mildly retarded? 

I E:i A Not given the 1955 norms for that test, no. 

I 
7 

8 

Q Okay. And that test was given the same year that 

a new test came out; correct? 

I 9 A Correct. 

10 Q Can you describe for me, if you know, what the 

I 11 differences were between that test and -- and the next test 

I 12 

13 

Ii) 14 

that came out? 

A You'd have to look at the changes in individual 

places for them. Clearly, when you renorm the test, the 

I 
15 

16 

scores drop. 

Q I'm going to ask you to stop. That's 

I 17 nonresponsive to my question. 

18 Can you describe for me the -- and I'll be more 

I 19 specific -- the specific changes between the two? 

I 
20 

21 

A No. 

Q Okay. You used a term this morning that I'm not 

I 22 sure that I entirely understood, and that was called the 

23 

I 24 

halo effect. Can you tell me what you meant by the halo 

effect? 

I) 25 A Halo effect is an effect that we see at the lower 

I ALL-AMERICAN COURT REPORTERS (702) 240-4393 

I JA3075 

Case 3:00-cv-00233-GMN-VPC   Document 211-4   Filed 01/14/13   Page 76 of 101

AA02283



I 
I) 1 end of people, intellectual functioning, who were in the 

2 

I 3 

mildly retarded range, where people say they don't -- they 

don't see the problem, that they seem to get by. They do 

I 4 fine. Because they're polite and they answer questions and 

5 they seem to get by, then they're just fine. 

I 6 So it's a inflation -- it's the inflation of the 

I 
7 

8 

casual observers of someone's performance. Be that by 

family members or be that by sometimes teachers who have not 

I 9 systematically evaluated how people react. 

10 Q My understanding of the halo effect is it was an 

I 11 effect that occurred when instructors were told that 

I 12 

13 

.' 14 

students were brighter than they, in fact, were and under 

that delusion, the students, in fact, performed better than 

they were expected to perform. That's the halo effect. 

15 

I 16 

A Not in the sense that I'm using it here. That may 

have been the decision -- that may have been the use of the 

I 17 word or the phrase somewhere. That's not how I'm using it. 

18 Q Okay. At the time that you spoke to the family, 

I 19 and I'm assuming the only time we're talking about would 

I 
20 

21 

have been this past weekend; is that correct? Have you 

spoken to the family anytime other than this past weekend? 

I 22 A No. 

23 

I 24 

Q At the time that you spoke to them and -- and 

gathered some information that you -- that you used at least 

I) 25 in -- with respect to your decision today or your opinion 
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I 
I" 1 today, was the family aware that Mr. Ybarra was facing the 

2 

I 3 

death penalty? 

A Yes. 

I 4 Q Did the family or the people that you spoke to 

') some desire that Mr. Ybdrra, in fact, be put to 

I 6 death? 

I 
7 

8 

A They didn't express that desire, no. 

Q In fact, isn't it the case that the family was 

I 9 very interested in making sure that he was not put to death? 

10 A They didn't say that to me. I would assume that 

I 11 they do not want him executed. 

I 12 

13 

17:) 14 

Q How did you approach those interviews in order to 

ensure that the information you got wasn't colored by that 

bias on their part? 

I 
15 

16 

There were two of us doing the interviews. I was A 

there with -- with Mr. Charleton, and he was asking most of 

I 17 the questions, and I would follow up with questions as we 

18 went with things. It was -- were these consistent? When 

I 19 they'd say there was a problem, I'd for more details of the 

I 
20 

21 

problem. So it wasn't just yes, no, responses. 

It was the ability of them, and many times, they 

I 22 reported they didn't recall problems with some of the 

23 

I 24 

questions. So had they answered, yes there was a big 

problem with all the questions we asked, this would have 

') 25 been of interest to me. But the preponderance of the 

I 
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I 
1_) 1 questions they didn't have information for us on. And you 

2 

II 3 

have to go by whether or not you think they're being 

truthful in the report. 

I 4 We didn't tell them specifically what we were 

:) lookinq !"()r other than adaptive:; functioning. And then we 

I 6 asked specific questions about adaptive functioning, friends 

I 
7 

8 

and communications and those type of things. 

Q How did they know what adaptive functioning was? 

I 9 A We--

10 

I 11 

Q It's certainly not a term that a layperson would 

normally understand. 

I 12 A We wanted to know what things he could do prior to 

I) 
13 

14 

adulthood. 

Q And they had to have wondered why you were asking 

I 
15 

16 

those kinds of questions. And what did you say? 

A We said it's information that we needed to collect 

I 17 on his functioning during that period of time. 

18 Q So without a doubt then, those folks knew what you 

I 19 were attempting to determine and the relevance to the death 

I 20 

21 

penalty in this case? 

A I can't read their mind and tell you what they 

I 22 knew. My experience with them was that they were candid 

23 

I 24 

with us. They discussed things that were difficult to 

discuss, that it was an interview that I felt went 

1/ .1) 
25 appropriately, and there were four people there. So some 
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I 
I"} 1 

: > 

said some things, yes, some said I don't recall that. So it 

2 wasn't like let's all sit and pile on to the lack of 

I 3 adaptive functioning. 

I 4 You're also suggesting a level of sophistication 

[) on people wLth high school educations or less that I'm not 

I 6 certain, as they got emotionally involved in what was going 

I 
7 

8 

on, whether they kept thinking what would be the right 

answer, would this answer help him? 

I 9 Q Well, they certainly knew what you were looking 

10 for. 

I 11 MR. PESCETTA: Your Honor, I -- I object. This is 

I 
12 

13 , I': 14 

asking for speculation. 

THE JUDGE: Well, we're getting a little bit off 

of it. 

15 

I 16 

MR. SEARS: All right. Can I approach, Your 

Honor? 

I 17 THE JUDGE: You may. 

18 BY MR. SEARS: 

I 19 Q I'm going to hand you a document that I know 

I 
20 

21 

you've seen before. U.S. Marine Corps., certificate of 

acceptance. The first line of that recites what? 

I 22 A This is to certify that Robert Ybarra, Jr., has 

23 successfully passed the required mental, moral, and physical 

I 24 examination and has been adopted for enlistment in the 

I 25 

) .' 

i 

United States Marine Corps. 
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I 
1 

, ,,/ 

Q Thank you. 

I 
2 

3 

So he passed the mental exam and, of course, you 

were laughing about that, weren't you? You chuckled to 

I 4 yourself? 

,. 
:) A We were at a time of war, and it was the Marines 

I 6 is why I was laughing. I don't know what the standard was. 

I 
7 

8 

Q Okay. I'm going to show you another document from 

his medical history. 

I 9 Can you tell me there where Mr. Ybarra reported 

10 

I 11 

the head injury to the Marine Corps.? 

A (Examining.) I -- I'm sorry, but I cannot read 

I 12 this document. 

,:t 
13 

';, 

14 

MR. SEARS: Can I approach him, Your Honor? 

THE JUDGE: Yes. 

I 
15 

16 

BY MR. SEARS: 

Q If you look down the left side, you'll see XS for 

I 17 yes and Ys for no. 

18 A Reported head injury may have been --

I 19 Q Somewhere on that list? 

I 20 A Because I can't yeah. 

21 Q Can you tell me 

I 22 A There it is. There it is. He answers no to head 

I 
23 

24 

injury. 

Q Thank you. 

') 25 And yet, after arrest, he made quite a big deal 

I 
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I 
I,.) 1 about the head injury, didn't he? 

'> 
L 

I 3 

A I -- he clearly reported it subsequent to the 

arrest. 

I 4 Q When he wanted something, to get into the 

) rn i. Li. t 3. ry, the head i ni Illy "las un important; correct? Becr:l.use 

I 6 it wasn't listed? He didn't report it. 

I 
7 

8 

A I can only say he failed to report it on that 

document, yes. 

I 9 MR. SEARS: May I approach again, Your Honor? 

10 

I 11 

THE JUDGE: You may. 

BY MR. SEARS: 

I 12 Q I'm going to show you document number 71 from 

,t 13 

14 

Sutter Community Hospitals. Go ahead, take a look at this. 

It's from Dr. Petzold. And tell me what Petzold reports. 

I 
15 

16 

A (Examining.) This is an entire page. Do you want 

me to read the page and then 

I 17 Q Yes. 

18 A -- and then tell you what he reports? 

I 19 Q Yes. 

I 20 

21 

A (Reading.) At the beginning, he's on some 

medication that's on the previous page. And it seems to be 

I 22 helping. 

23 

I 24 

Q Okay. And what does it say about the EEGs? 

A Repeat EEGs continued to show essentially the same 

I) 25 wave abnormality. 
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I 
I; ,) 1 Q Okay. Can you tell me what that means? 

2 

I ) 
J 

A That there's something abnormal about the EEGs. 

Q And that was during a period when he was on 

I 4 medication; correct? And that's clear from the beginning of 

J the lettE':c? 

I 6 A He doesn't tell us when the repeat EEGs are. It 

I 
7 

8 

just says he's restarted medication and looks like it's a 

recent restarting medication. 

I 9 Q Okay. So then other than the wave abnormality, 

10 

I 11 

what else is reported about young Master Ybarra? 

A It says his medication was continued. I've seen 

I 12 him periodically. He's gotten along quite well until the 

1'1 
13 

14 

above-mentioned incident, and I don't know what the 

is. 

I 
15 

16 

Q Okay. 

MR. PESCETTA: Pardon my interrupting, Your Honor. 

I 17 Could we get the -- the number on that document? 

18 MR. SEARS: I thought I announced it when I walked 

I 19 up to him. 

I 20 

21 

MR. PESCETTA: I'm sorry. 

THE JUDGE: Yes. 

I 22 MR. SEARS: It's on the bottom. 

23 THE JUDGE: 71? 

I 24 THE WITNESS: Would you like me to continue with 

I 25 

) J 

this document? 

I 
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I 
I) 1 MR. PESCETTA: Tell us what the number is on the 

2 bottom. 

I 3 THE WITNESS: 71. 

I 4 MR. PESCETTA: Okay. Thank you. 

5 BY fl-1R. SEARS: 

I 6 Q If it would be helpful, I'll give you the prior 

I 
7 

8 

page. 

A My problem is I don't see a date and, therefore, 

I 9 I'm just trying to fix where this -- a report --

10 Q I'll give you the entire report. 70, 71 and 72? 

I 11 MR. SEARS: Can I approach again, Your Honor? 

I 12 THE JUDGE: You may. 

13 

.' "W, 

14 

MR. SEARS: I'll give him the whole thing. Here. 

THE WITNESS: (Examining. ) That one at the end, 

I 
15 

16 

he still says he's having post-traumatic headaches. All 

right. I have seen this. I don't know where it's at. This 

I 17 is immediately after the incident that he walks into a pole. 

18 BY MR. SEARS: 

I 19 Q Aha. Another head injury. 

I 
20 

21 

A Yes. 

Q Okay. 

I 22 A Which is noted in my report. 

23 

I 24 

Q Yep. 

A So these are the findings after the accident of .) 25 age 14. 
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I '- -":J - -- --

I:,) 1 Q On page 71, let me direct your attention to 

2 

I 3 

cerebral. Can you read us what that says? 

A Patient was alert and oriented in all spheres. No 

I 4 indication of aphasic or astrogenosis to I can't read 

C) that. [t 1 s blurrecl. affect \/'JdS d.ppropriate. rrhe 

I 6 patient's mental capacity was adequate for his age group. 

I 
7 

8 

Q Thank you. That's all I want. 

No problem, then, with his mental capacity at age 

I 9 14; correct? 

10 A As seen on history and physical. 

I 11 Q Okay. 

I 12 A There was no testing done for that. 

13 

Ii' " . 

14 

Q 

sir. 

I'm not sure that you can make that assertion, 

I 
15 

16 

A 

Q 

I --

Were you there with Petzold? 

I 17 A Since that's an M.D. and not a Ph.D, I can be 

18 quite certain that there was no psychologically individually 

I 19 administered IQ test. 

I 
20 

21 

Q I agree. I'm not making a claim there was 

psychological testing. You said there was no testing done. 

I 22 A As far as intelligence testing, yes. 

23 

I 24 

Q Very good. But this doctor made a statement about 

this child's intellectual abilities and they appear to be .) 25 appropriate at that age; correct? 
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I 
II;) 1 A That is what he said. 

2 

I 3 

Q And, in fact, as you go through the file, you see 

repeatedly dull, normal, low normal, intelligence. We don't 

I 4 see mental retardation at all until much later; isn't that 

,-
"J correct? 

I 6 A There are statements that would reflect what 

I 
7 

8 

you've said, yes. 

Q Thank you. 

I 9 When you did your testing, you administered a 

10 

I 11 

battery of tests. Tell us what you did. 

A Saw him on two separate occasions for two days 

I 12 each time. Spent a lot of time speaking with him. Spent a 

I-
13 

14 

lot of time trying to calm him down. We did testing. There 

were two of us, myself and my assistant. 

I 
15 

16 

We gave him the WAIS. We gave him the finger 

tapper, which is a neuropsyche test. We gave him the grip 

I 17 strength test. We gave him the aphasia screening test. We 

18 attempted to give him the trail making test, which he was 

I 19 unable to accomplish. That's my recollection of the tests 

I 
20 

21 

that we gave him. 

Q And how much of the two days did the testing 

I 22 occupy? 

23 

I 24 

A They were various parts during those days, but the 

testing probably occupied two to three hours. Given the 

I) 25 nature of the testing situation, I would say closer to 

I 
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I 
1 

2 

I 3 

I 4 

5 

I 6 

I 
7 

8 

I 9 

10 

I 11 

I 12 

.11 
13 

14 

I 
15 

16 

I 17 

18 

I 19 

I 20 

21 

I 22 

23 

I 24 .) 25 

I 
I 

three. If I were giving them to you, probably take two 

hours. This could have taken as long as three-and-a-half or 

four. 

Q Okay. In your report, you said Mr. Ybarra was 

given the following portions of the Halstead-Reitan 

neuropsychological testing battery, and then you listed 

trail making and grip strength; is that correct? 

A Correct. He was also given the aphasia screening 

and the finger tapping test, which are not on that list. 

Q Okay. And what is the purpose of the 

Halstead-Reitan neuropsychological test pattern? 

A To look at cognitive impairment. 

Q Does it also test for malingering? 

A There are aspects of it that does test -- does 

test for that. 

Q And how did he do on those? 

A His effort looked sufficient for the things that 

we were doing. He -- his grip strength was -- was in an 

area that I would typically see. He tried on the finger 

tapper to do things. On aphasia screening, he drew the 

things I requested of him. He was putting forth effort to 

accomplish the tasks. 

Q Okay. Generally, how long would it take for a 

person to complete the entire Halstead-Reitan 

neuropsychological test pattern? 
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I 
I.} 1 A In that setting, I can complete it in tHO days, 

2 

I 3 

Horking four hours of testing a day and intervieHing the 

rest of the time. 

I 4 Q And in this instance, hOH much time did you take, 

5 ten minutes? With these four tests or Longer, T how 

I 6 much time? 

I 
7 

8 

A The WAIS is part of the battery. The WAIS-III is 

part of the battery, and the WAIS-III took an hour and a 

I 9 half plus. 

10 Q Okay. 

I 11 A Aphasia screening took about a hour with him. The 

I 12 other ones, I Hould say is probably another half hour. So 

13 that He add that up 

I' 14 Q It's an hour? 

I 
15 

16 

A -- and it's an hour and a half to three hours. 

Q What do you do Hhen you do grip testing? 

I 17 A It's a hand dynamometer that you squeeze, and it 

18 looks at the strength of the grip on both left and right 

I 19 side. You do dominant and then nondominant hand 

I 
20 

21 

identification. 

Q And then how do you interpret the results? 

I 22 A You look at patterns. It there a consistency? Do 

23 

I 24 

they drop off, and your nondominant hand should be 

10 percent Heaker than your dominant hand. 

I) 25 Q HOH does that relate to malingering, if at all? 
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A My experience with malingerers is that they --

since they can't see the dial, they don't -- they can't see 

the dial how hard you're squeezing, and malingerers tend to 

be very inconsistent in their grip strength. 

Q Okay. The finger tapper, what do you do there? 

A Take a lever, and I'm demonstrating, and I 

realize, but for the Court, I'll demonstrate, there's a 

lever, and you tap your index finger and it's got a counter 

attached to it. Again, you're comparing right side to left 

side. 

Q And the same sort of interpretation as you did? 

A There's a maximum amount that you would expect 

with people, and then there's a left, right comparison that 

you do. 

Q Okay. How did -- first of all, how did he do with 

the grip test? 

A I would need to go back and look. 

THE JUDGE: Why don't we take a little break and 

then turn some air on in here. 

THE BAILIFF: It's not working, Judge. 

THE JUDGE: It's not working? Then let's open a 

window. Court will be in recess for about ten minutes. 

(Brief recess.) 

THE JUDGE: Mr. Schmidt's on the stand and you can 

continue your cross. 

ALL-AMERICAN COURT REPORTERS (702) 240-4393 

JA003088 

Case 3:00-cv-00233-GMN-VPC   Document 211-4   Filed 01/14/13   Page 89 of 101

AA02296



I 
I,) 1 MR. SEARS: Thank you, Your Honor. 

2 

I 3 

Q My recollection was we had talked about a finger 

tapper test. And I don't remember, I'm sorry, I was so hot, 

I 4 whether or not you had completed describing your 

5 interpretation of the finger tapper test. 

I G A No. We had just started. I was looking for --

I 
7 

8 

Q All right. Describe your interpretation of the 

finger tapper test. 

I 9 A This particular test, he did an average of 37.2 

10 with his right hand and 47.2 with his left hand. This is 

I 11 unusual for a right-handed individual, but he was born left 

I 12 handed and then forced to change over to he's a mixed 

13 dominance. 

I' 1.4 Q And what was the significance of the difference? 

15 

I 16 

A The difference is in the opposite direction, 

except with mixed dominance persons, that wouldn't be. Of 

I 17 interest is he's pretty consistent with his right hand. He 

18 does five within five -- he does five trials within five of 

I 19 each one, and with his left hand, he's a little less 

I 
20 

21 

consistent. So it's obviously his left handed has got more 

problems with consistency. 

I 22 Q The trail making test, describe that test for us. 

23 A Trail making test comes in two parts: Part A and 

I 24 part B. Part A is you've got an eight-and-a-half by II-inch 

25 piece of paper with circles on it numbered one to 15, and 
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I {:J-Y; 

I-} 1 

':" 
your job is to draw a line from one to two and two to three 

2 

I 3 

and three to four with a pencil. 

Q Okay. And how did he perform on that test? 

I 4 A He was unable to complete this. He couldn't 

orqanize the task. He also -- he couldn't 

I 6 A. He could not complete A or B -- in the A he didn't do 

I 
7 

8 

before we discontinued it. And B, he couldn't do the sample 

adequately to continue with the main test. 

I 9 Q What's the significance of his inability to 

10 complete the test or unwillingness to complete the test? 

I 11 A Watching him do A, he was having a very difficult 

I 12 time running two things, you know, keeping in order as he 

. 13 

I')) 14 

went. It's an ordered task that people with 

neuropsychological impairment have problems with. 

15 

I 16 

Q Okay. And the aphasia testing? 

A Aphasia screening test is a test that has a 

I 17 stimulus booklet that you're running out of, you're working 

18 out of. It's got pictures of different geometric shapes 

I 19 that you have him draw. They're simple shapes, square, a 

I 
20 

21 

cross, triangle. You have them draw them. 

You ask him to name the shapes, spell the shape, 

I 22 read some simple things, do some math problems. You're 

23 looking for aphasia-type problems in his function. 

I 24 Q And just for the unscientific among us, what's 

I 25 

} , 

aphasia? 
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I .) 1 

2 

I 3 

A Aphasia's problems with language, speech, both 

receptive and expressive language. 

Q Okay. And what did that reveal? 

I 4 A Reveals he's got some constructional problems. He 

l-
) has a hard tlme reproducing of these figures. Notes 

I 6 that he can't do division. He doesn't have any left/right 

I 
7 

8 

confusion. He was -- worked pretty hard on this test to 

produce the things we're asking of him. 

I 9 Q Okay. Are there studies extant that tell you how 

10 to interpret these tests? 

I 11 A Yes. Dr. Reitan and his associates have done a 

I 12 lot of tests -- studies as to what the appropriate cut-offs 

13 are for these and what you see with individuals, what type 

"i;: It 14 of problems you see with brain damaged and nonbrain damaged 

I 
15 

16 

individuals. 

Q Now, did you relate the results to Dr. Reitan's 

I 17 cut-offs? 

18 A To his norms, yes. 

I 19 Q Okay. And what does Dr. Reitan say about the 

I 
20 

21 

situation, for example, with respect to the A portion of 

trail making that was not done? 

I 22 A Inability to complete it in a period of time is an 

23 

I 24 

indication of brain injury in many individuals. 

Q Okay. Could there be another explanation? 

I') 25 A He could have a vision problem and need glasses. 
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I 
Ii) 1 

" 'j 
,,;}" 

He could be so psychotic that he can't keep track of things. 

2 

I 3 

He could be putting forth less than maximum effort. 

Q And what does that mean? 

I 4 A He's not trying hard enough. 

c 
:J Q Or not trying at all? 

I 6 A Well, he's trying. There would be no production 

I 
7 

8 

if he wasn't trying at all. 

Q Okay. 

I 9 A The question is whether it's -- it's sufficient 

10 effort to do the task. 

I 11 Q Okay. In your report, 2735, your page 16, you say 

I 12 in the very bottom -- you want me to get it for you? 

13 

14 ,,' 

A I had it. I think I can find it again. I think 

it's on the bottom of this. 

I 
15 

16 

Q I'm sorry to jump around, but that's the way my 

mind works. 

I 17 A That's okay. It's just too many pieces of paper. 

18 All right. I've got it. 

I 19 Q The very last two sentences, you said --

I 
20 

21 

A Page what, excuse me? 

Q 16 or 2735. It would be 16 on your number. 

I 22 A 16 on my report. Okay. 

23 

I 24 

Q It is always possible that someone has attempted 

to feign impairment in any evaluation process. However, the 

I 25 Halstead-Reitan neuropsychological battery has specific 
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I 
I.) 1 

'"; 

techniques to control for that. And it is thought that the 

2 results of this administration of the HRB are valid and 

I 3 accurate reflection. 

I 4 Which of those specific techniques did you use 

-.) during this examination? 

I 6 A I looked at his performance on the WAIS. I looked 

I 
7 

8 

at his performance on grip strength and finger tapping and 

consistency there. I looked at his consistency of 

I 9 performance on the aphasia screening. Those were the ones 

10 that I was using when I made the statement. 

I 11 Q Are there other techniques as part of this battery 

I 12 that you could have used? 

13 

14 

A Yes. There are good ways in both the seashore 

rhythm test and the speech sounds perception test which was 

I 
15 

16 

not given to him because of problems with administration --

Q Okay. 

I 17 A as well as some of the other patterns out of 

18 the category test, some of the other tests. 

I 19 Q Can you tell us what you didn't give him, of this 

I 
20 

21 

battery? 

A I didn't give him the tactal performance test. I 

I 22 didn't give him the booklet category test. I did not give 

23 

I 24 

him the seashore rhythm test, the speech sounds perception 

test, sensory perception exam, the tactal form recognition. 

I 25 

) 
I think that's the exhaustive list from that -- oh, and I 
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23 

I 24 
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I 
I 

didn't give him the MMPI, which is commonly given as part of 

the Halstead-Reitan. It's another publisher, but I didn't 

give him that. 

Q Of this battery then, he completed the grip test, 

the finger test, and the aphasia test; is that correct? 

A And the WAIS --

Q And the WAIS. 

A Right. We attempted the trauma. He didn't 

complete it either. 

Q And then none of the other tests were given? 

A Correct. 

Q Can you tell us why you didn't give any of the 

other tests? 

A We did all the tests -- the first time we saw him, 

the October period of time, we spent developing rapport. We 

didn't give any specific tests during that period of time 

because it was very difficult to get him to trust us and 

find out what we're doing. So it was an unusual situation 

where I spent all the time building some sort of trust and 

interaction to give and take. 

In January, when we see him, the goal is to do as 

much of the testing as we can. I have a fixed battery that 

I use, and so when I see people, I don't choose the tests. 

I just give everything to them. The same test, same dozen 

tests I give everyone. 
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I 
1<> 1 We start testing him over the course of the time, 

2 and he has a fatigue factor, just an emotional fatigue, a 

I 3 stress factor that means we can only test an hour and a 

I 4 half, two hours a day, broken up over the five to six hours 

5 that we're sitting with him. And so I can't do more 

I 6 testing. It's the send of the visitation. Time is up. 

I 
7 

8 

I've spent four days on what normally takes a 

two-day eval and write it up with the information I have. 

I 9 Q Okay. So there was some information that you 

10 would have liked to have had which you did not have? 

I 11 A If he had completed the entire Halstead-Reitan, I 

1 
12 

13 , I' :.' 

14 

would have loved to have those that data. 

Q And why? What would that have shown you? 

A It would allow me to compare him across the entire 

15 

I 16 

extent of the Halstead-Reitan for neuropsychological 

impairment. More tests -- more good tests are always better 

I 17 than fewer good tests. More tests aren't good unless 

18 they're good tests, so 

1 19 Q Okay. 

I 
20 

21 

A I -- I tend to do things the same way. And 

therefore, I'm always disappointed when I can't get done 

I 22 what needs to be done, but in certain circumstances, I would 

23 say in 10 percent of the people that I see, I can't complete 

I 24 the entire battery for a variety of reasons, usually 

I) 25 emotional. 
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I 
I, 1 

, 
' .... ;' 

Q One of the rationales for not completing a test as 

I 
2 

3 

you just testified, is -- I'm going to use the word 

malingering, okay? That may be a little bit of a stretch on 

I 4 what you said, but it was kind of like, he just didn't want 

') to do it. They didn't think it would be in their irctcorest 

I 6 to complete it? 

I 7 A That's -- that's refusal. 

8 Q Okay. 

I 9 A Okay? And yes, there are guys I've shown up and 

I 
10 

11 

won't see me. Or sure, Doc, you can talk to me, but I'm not 

taking any of your tests. So refusal is definitely 

I 12 malingering. It's just I'm not cooperating. Go away. 

13 

I"t 14 

Q Okay. 

A Malingering, on the other hand, those individuals 

I 
15 

16 

typically will take the tests willingly, because they're 

attempting to feign some disorder. So in my experience, 

I 17 with people who are feigning tests, give me more tests, they 

18 

I 19 

say, because it gives me yet one more chance to show you how 

damaged I am. And so they complete the test. They just 

I 20 don't put forth the effort necessarily to do their best on 

21 the test. 

I 22 Q That was the magic word? 

I 
23 

24 

So it's -- it's not a failure to complete. It's a A 

failure to cooperate fully with the instructions. I'm 

I) 25 looking like I'm doing it, sir. I'm looking like I'm doing 
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I 
I) 1 it. 

I 
2 

3 

Q Now, if someone fails to put forth the effort and 

it's not detected, what is the result of the IQ test? Is it 

I 4 a valid result? 

') A TQ tests or neuropsychological testing? 

I 6 Q IQ testing. 

I 7 

8 

A If -- you can never look smarter than you are by 

faking. You can only look less smart than you are. So if 

I 9 it's detected, it would suppress your IQ scores. 

I 
10 

11 

Q Okay. Let's -- let's examine that one for a 

moment. If I took an IQ test ten times and once I showed up 

I 12 80, okay, and all the rest of the times I showed up 60, am I 

13 an 80 or am I a 60? 

1-:' 14 A You can't look smarter. If it's scored 

I 
15 

16 

correctly 

Q Let's assume that it was scored correctly. 

I 17 A And it's the same test? 

18 Q Yeah. 

I- 19 A Equivalent test, the same test you'd take the 

I 20 higher score, all things being equal. 

21 Q That's because you can't fake a higher score? 

'1 22 A Correct. You can't -- you can't, unless it's 

I 
23 

24 

misscored or misgiven. You can't be smarter than you are on 

these tests. 

I 25 

() , "., 

Q So I could never get a ISO? 
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I 
.') 1 

t:.,., 

I 
2 

3 

A Oh, you could easy. A guy like you, no problem. 

Q But it's possible to fake and wind up with a lower 

score? 

I 4 A It's clearly possible to lower your score through 

r-
,) inadequate performance on these tests, yes. 

I 6 Q Then I know, as part of this test, there is some 

I 7 

8 

system to determine whether or not that's happening. What 

is that system? 

I, 9 A You look at patterns on the various subtests and 

I 
10 

11 

the more 

Q Let me stop you, because what I'm looking for is 

I 12 some objective test. Back to my old illustration. 

13 A Oh, okay. 

I,' 14 Q You put in the numbers, you crank the handle --

I 
15 

16 

A Then you're not talking about IQ test. You're 

talking about --

I 17 Q Is there some test that will tell you whether or 

18 

I 19 

not someone is not putting forth their full effort? 

A On an IQ test? 

I 20 Q Yes. 

21 A There is no malingering test for an IQ test. 

'I 22 There are malingering tests for memory. There are 

I 
23 

24 

malingering tests for psychiatric conditions. I know of 

none that specifically targets IQ tests. 

I) 25 Q Okay. Now, in your review of the record in this 
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I 
1 I) '<,: 

I 
2 

3 

case, which you did, I'm assuming, in preparation for this 

hearing as well as in preparation for your testing, did you 

find any statements relative to malingering by Mr. Ybarra? 

I 4 A In Dr. Ted Young's material. 

r" 
J Q That was the only place? 

I 6 A I can't give you a specific citation. I think 

I 7 

8 

there was some issues floated from Lake's Crossing. 

Q Okay. Do you recall what his jobs were at one of 

I 9 his extended stays at Lake's Crossing? 

I 
10 

11 

A No. 

Q Do you recall that he typed the newsletter at 

I 12 Lake's Crossing? 

13 A No. 

Ii?) 
14 Q You wouldn't be surprised, though, to learn that 

I 
15 

16 

he typed the newsletter at Lake's Crossing? 

A It would be of interest to me, but I -- you know, 

I 17 I don't get surprised. 

18 Q Okay. Would it change your view of your final 

I 19 conclusion if he typed the newsletter at Lake's Crossing? 

I 20 

21 

A No. 

Q Is there any set of facts that would change your 

I 22 conclusion in this case? 

I 
23 

24 

A I could see circumstances where, yes. 

Q Okay. Did you give him a test with respect to 

I 25 proverbs? 
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I 

-) 1 

I 
2 

3 

A I didn't give him a specific test. I currently 

use one, but I wasn't using it at that time. 

Q What's the significance of the recognition of the 

I 4 meaning of proverbs in intelligence testing? 

'S 

I 6 

A It's an ability to abstract meaning from 

individual sayings. 

I 7 

8 

Q Is it significant to a higher or lower level, 

then, of intelligence? 

I 9 A It's typically associated with a -- with a higher 

I 
10 

11 

as opposed to a lower level of intelligence. It would 

depend on the standardization of the proverb test. 

I 12 MR. SEARS: May I approach? 

13 THE JUDGE: You may. 

It 14 BY MR. SEARS: 

I 
15 

16 

Q I'm not showing you a proverbs test. I'm showing 

you a document that Robert Ybarra signed, number 2549. 

I 17 A (Examining.) 

18 Q Can you tell me what that is or at least what it 

I 19 appears to be? 

I 20 A It appears to be ramblings related to some 

21 proverbs. 

I 22 Q Can you read us the rambling? 

I 
23 

24 

A Bird in the hand is worth two in the bush. 

Conflicts with nothing ventured nothing gained. 

I 25 

) , . 

Q That's an accurate statement, isn't it, in terms 
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I 
I) 1 

. 

I 
2 

3 

of the analysis of those two proverbs? 

A I -- this doesn't make any sense to me. 

Q Okay. Let's try two then. 

I 4 A Nothing ventured nothing gained is not what a bird 

:) tn the hand is worth two in the bush means. 

I 6 Q Okay. Let's try the next one. 

I 7 

8 

A Okay. And does absence make the heart grow 

fonder, or is it out of sight out of mind. 

I 9 Q Do those relate in your mind at all? 

I 
10 

11 

A Those can relate in my mind. 

Q Okay. Does it appear from that sentence that he 

I 12 understands both of those proverbs? 

13 A No. I don't have that specific understanding 

\ .: 14 because sometimes when I give people proverbs, they answer 

I 
15 

16 

with another proverbs that don't have any relationship to 

what's going on. 

I 17 Q Okay. 

18 

I 19 

A For example, when I say shallow brooks are noisy, 

they'll sometimes say still waters run deep. Do they know 

I 20 the meaning of the first statement, or is it just a client 

21 association on the second statement? 

I 22 Q How did you relate that in one and two just --

I 
23 

24 

A They're related statements that, and two, they're 

related statements that he's spewing out without any 

I) 25 

I 

indication of whether or not he understands the meaning of 
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I 

I: :) 1 

2 

I 3 

them. 

Q How would you arrive at that last part of your 

conclusion based on that? 

I 4 A There's no evidence he understands the meaning of 

c:, eithec of those. He writes one statement. He writes a 

I 6 second statement. They happen to be in the same sentence. 

I 7 

8 

Q And they 

A There's no , 9 Q He asserts a certificates a conflict? 

10 A There is a test out of the Decafs that's the 

I 11 proverbs test where we have standard proverbs, standard 

I 12 answers, and we know how to score that. This particular one 

13 has no indication that he understands the meaning of those 

I't f :,J 14 proverbs. 

I 
15 

16 

Q And yet, there's a clear indication that he 

recognizes a conflict between those two statements, a 

I 17 disconnect, if you will, in those two proverbs; correct? 

18 That's clear in the sentence? 

I 19 A It if that's how you interpret that first 

I 20 one 

21 Q Or the second one? 

I 22 A Or the the second one, he's just written two 

I 
23 

24 

that go together. 

Q Let's--

I 25 

. :) 
A He's comparing contrasting questions about these 
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I 
1 things. 

I 
2 

3 

Q Let's try the third. 

A How do you square a rolling stone gathers no moss 

I 4 with all things come to those who wait. 

r , Q Do you see any tension at all in the meaning 

I 6 between those two proverbs? They certainly seem to be 

I 
7 

8 

correctly 

A You know, as an individual who understands the 

I 9 meaning of these proverbs, it's different than I have no 

I 
10 

11 

idea we thinks when he writes these. 

Q Okay. Based on those first three now that you've 

I 12 read, do you think that he does not understand proverbs? 

13 

,I't 14 

A I think that we should systematically assess 

whether or not he understands proverbs from a test of 

I 
15 

16 

proverbs. 

Q And that was done? 

I 17 A The proverbs test. When I saw him, that test was 

18 not available. 

I 19 MR. SEARS: Okay. Can I approach, Your Honor? 

I 20 THE JUDGE: You may. 

21 BY MR. SEARS: 

I 22 Q Is it true that two heads are better than one or 

I 
23 

24 

do too many cooks spoil the stew. 

Are those not in conflict as well, the meaning of 

I) 25 the two proverbs or sayings? They're really not proverbs. 

I 
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I 
1;:- 1 A Yeah. They're -- I don't have an opinion as to 

2 

I 3 

what he was thinking when he wrote those. 

Q And that's because, to your mind, you didn't have 

I 4 control over the situation when he did write them; correct? 

l\ I don't know that he did write them. I don't know 

I 6 who he's talking to when he writes them. I don't know what 

I 
7 

8 

he's thinking when he writes them. It's not systematic 

assessment of anything. 

I 9 Q And yet, a great deal of your testimony earlier 

10 today was similarly not systematic in that sense. What you 

I 11 did was a series of interviews, and that based on your 

I 12 

13 ., "::'- 14 

experience, you came up with some conclusions which were his 

IQ must be lower because of these adaptive problems? 

A No. You made that statement earlier, and that 

I 
15 

16 

statement is wrong. I believe his IQ is what it is and he 

has adaptive problems. 

I 17 Q So 

18 A Not that his IQ was lower because of his adaptive 

I 19 problems. 

I 
20 

21 

Q So his IQ -- the number for his IQ, then, would be 

80? 

I 22 A No. 

I 
23 

24 

Q That was the '81 result. 

A I don't know -- I've not seen the raw data of 

25 that. 
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I 
1 Q You just testified that you can't fake higher, but 

2 

I 3 

you can fake lower. 

A But you can misscore. You can misgive. That was 

I 4 given by an intern. And it was a test that was 36 -- 26 

') years 01d at the time. 

I 6 Q If you don't know how it was given or who gave it, 

I 
7 

8 

then you don't know whether it was correct or not correct? 

A That's true. I can't tell you that that was 

I 9 incorrect, absolutely. 

10 Q But you can tell us that you can't fake high? 

I 11 A I can tell you that if it's appropriately scored 

I 12 

13 

I' 
!, ," 

14 

and appropriately given, you cannot end up higher than your 

ability, plus or minus five. 

Q And you are somewhat concerned -- oh, that reminds 

15 

I 16 

me. I think you misspoke earlier, with that plus or minus 

five. Didn't you say earlier during this direct that the 

I 17 range of mild retardation, I think was 55 to 75, plus or 

18 minus five? That wasn't correct, was it? 

I 19 A I said if you include the plus or minus five, it's 

I 
20 

21 

55 to 75. 

Q So that's five up -- or it's 55 to 65 if you 

I 22 subtract it? 

23 

I 24 

A No, actually, it's 50 to 55 to 70 to 75. 

Q You don't agree with the literature, then, that 

I 25 

) , ,<? 

says mild retardation is 70, plus or minus five? 
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I 
I,) 1 A That would make the upper range 75? I'm not in 

2 

I 3 

disagreement with the literature. 

Q Okay. That's all I wanted to know. Because it 

I 4 sounded like you were saying 75, plus or minus five, so it 

5 Hould have raised it to 80. 

I 6 A No. 

I 
7 

8 

Q Okay. 75 is absolute top end? Based on the 

literature at least, whatever the testing? 

I 9 A Based on the general -- based on the general 

10 description of things, yes, 75. 

I 11 Q Now, you are somewhat concerned that during that 

I 12 testing, where Mr. Ybarra tested at 80, that an intern was 

13 

I· 14 

involved in the process; is that correct? 

A Yes. 

I 
15 

16 

Q What's your concern about using an intern? 

A I have, from supervising individuals and 

I 17 supervising practicum students, I've discovered that you're 

18 only as good as your training when it comes to these and 

I 19 that, indeed, they're often misscored. 

I 
20 

21 

Q And when you went up in 2002, you said you took 

another person. Who was that? 

I 22 A Took my graduate student, Aaron Werner. 

23 

I 24 

Q And that was an intern? 

A Practicum student. .) 25 Q Okay. So you weren't concerned at that point 
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I 
I,} 1 

" 

because you had trained the person? 

2 A I had -- I sat in with the administration and the 

I 3 scoring of that, which is not the standard with interns. 

I 4 Q But you don't know how it was done in '81 either? 

5 A No. 

I 6 Q You just have a question? 

I 
7 

8 

A I do. 

Q Okay. 

I 9 MR. SEARS: Court's indulgence? 

10 

I 11 

THE JUDGE: You may. 

MR. SEARS: I'll pass the witness. 

I 12 

13 

I' 14 

THE JUDGE: Redirect? 

MR. PESCETTA: Thank you, Your Honor. 

Let me try and do a little quick cleanup, if I 

I 
15 

16 

can. 

MR. SEARS: Object to the characterization, Your 

I 17 Honor. 

18 MR. PESCETTA: I withdraw it. I -- I meant on my 

I 19 own behalf, not -- not yours, sir. 

I 
20 

21 

May I approach the witness, Your Honor? 

THE JUDGE: You may. 

I 22 

23 REDIRECT EXAMINATION 

I 24 BY MR. PESCETTA: 

I 25 

) 
Q You were shown this document which was 189. 
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I 
I) 1 

2 

A Yes. 

Q And that's the part that in the last sentence, is 

I 3 it not, that refers to a 1971 testing that showed borderline 

I 4 or dull normal? 

5 A Correct. This is a -- armed farces consult sheet, 

I 6 and it's referring to previous data. 

I 
7 

8 

Q And that's the data that we have been unable to 

obtain because, as far as you can tell, doesn't exist 

I 9 anymore? 

10 A Correct. 

I 11 Q At any rate, we don't have it? 

I 
12 

13 

A Correct. 

Q We did not give it to you. Counsel went to some ;t I:':IT 14 lengths in this issue of Mr. Ybarra being able to manipulate 

15 

I 16 

and being able to manipulate his way out of the armed 

services? 

I 17 A Correct. 

18 Q Are retarded people able to manipulate? 

I 19 A Yes. 

I 
20 

21 

Q And can they do that in ways that nonprofessionals 

might find surprising? 

I 22 A Yes. 

23 Q And is -- why is that? 

I 24 A When we look at the ability to manipulate a 

I 25 

) " 

situation, you just need to know what you want out of it and 
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I 
I) 1 

, -' 

2 

I 3 

go about trying to get what you want. Mentally retarded 

people can know what they want. They can use whatever means 

possible to get what they want. And they may get advice 

I 4 from other people as to exactly what you need to do. But if 

r) do you this, that or the other -- I thought it was my soo. 

I 6 Sorry. 

I 
7 

8 

If you do this, that or the other, you can 

accomplish this task, and so that it -- it -- I've been 

I 9 around a significant group of manipulative mentally retarded 

10 individuals who would try to get the staff to do all sorts 

I 11 of things for them. 

I 12 

13 

Q But that did not -- that did not preclude the 

diagnosis of functioning within the mentally retarded? 

14 A No, the manipulation does not. 

15 

I 16 

Q And part of that, is it not, is that people with 

mental retardation have strengths and weaknesses like 

I 17 everybody else? 

18 A Strengths and weaknesses, and they have needs and 

I 19 desires that they're trying to meet that the system won't 

I 
20 

21 

let them have. 

Q And there mayor may not be some correlation with 

I 22 the specific target, depending on how desirable it is? 

23 A Correct. 

I 24 Q So with relation to this issue of getting into the 

I 25 

) 
service, which counsel characterized as manipulating to get 
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I 
I.,) 1 

2 

out of the service, in fact, depending on how you look at 

it, he's manipulating getting in as much as he's 

I 3 manipulating getting out? 

I 4 A That could be seen that way. 

5 Q But what -- whdt is the what's the lesson that 

I 6 we learn from that, if there is one? 

I 
7 

8 

A I think the lesson that we learn is all people 

attempt to manipulate one way or another to get their way, 

I 9 regardless of intellectual functioning. 

10 Q In terms of his desire to get into the armed 

I 11 services, he tries this four times, yes? 

I 
12 

13 

A I know of three. 

Q Three. I beg your pardon. And then as soon as he .) " ! 14 gets in, for whatever reason, he can't cope and he needs to 

15 

I 16 

get out? 

A Correct. And he doesn't seem to learn from I 

I 17 didn't like this the first time. And it's always a 

18 separation that's related to his actions, not the military 

I 19 doesn't send him for, you know, cause. It's a failure to do 

I 
20 

21 

whatever or, you know, something he does. 

Q So in terms of his ambition to be in the military, 

I 22 in your opinion, is that a realistic ambition? 

23 A It's one he seems to be unable to meet. So I 

I 24 would say it doesn't seem very realistic. 

I 25 

) -, 

Q And going in and out and in and out three times 
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I 
I 1 would suggest he hasn't learned that? 

2 A No. 

I 3 Q Whereas, the information available to him in the 

I 4 service that if you say I'm a homosexual, you're going to 

C" get kicked out, that's freely available to evecybody, isn't 

I 6 it? 

I 
7 

8 

A It was well-known at that time. 

Q Okay. There was some discussion about 

I 9 Mr. Ybarra's marriage. Do retarded people get married? 

10 A Yes, they do. 

I 11 Q And have children? 

I 12 

13 ;-I> 14 

A Yes, they do. 

Q And live together? 

A Yes. 

15 

I 16 

Q And they may be higher functioning or not higher 

functioning with regard to that as opposed to other things 

I 17 they do? 

18 A Correct. 

I 19 Q Now, if you recall in 1979, when that relationship 

I 
20 

21 

was breaking up, and I'm referring to documents 14 and 42, 

at one time Mr. Ybarra slashed his arm? 

I 22 A Yes. 

23 

I 24 

Q And at another point, he was found lying in front 

of an oven with the gas on with his head in or near the oven 

I) 25 and was referred to for a 72-hour psychiatric hold? 
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I ,_) 1 A Yes. 

2 

I 3 

Q Do you consider that adaptive? 

A No. It shows an emotional immaturity. 

I 4 Q There was also some discussion about the relevance 

5 of getting information from prison guards, for instance, in 

I 6 making the assessment of adaptive functioning. How long has 

I 
7 

8 

Mr. Ybarra been incarcerated? 

A If I add it up quickly in my head, 28, 29 years. 

I 9 Q And no matter how retarded or psychotic somebody 

10 may be, is a structured setting easier to cope with than 

I 11 not? 

I 12 A It is always easier for them in a structured 

13 

t 1':- 14 

setting to -- to do daily living and going on. 

Q And when we're talking about adaptive functioning, 

I 
15 

16 

isn't what we're talking about the ability of an individual 

to survive independently on his own? 

I 17 A That's -- that's the end result of all the various 

18 things that we look at in adaptive functioning. A fully 

I 19 functioning independent person that doesn't -- isn't propped 

I 
20 

21 

up by other people doing things for him. 

Q And so is somebody in a highly structured setting 

I 22 going to demonstrate the same range of choices, the same 

23 

I 24 

kinds of behaviors that you would be trying to examine in 

making your decision on -- on this element of the test of 

I 25 

} 
functioning? 
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I 
I} 1 A No, and the exposure is, you know, I asked 

2 Mr. Ybarra to do this and he did this. You know? I asked 

I 3 him to do this and, you know, or he didn't do that. It's --

I 4 so it's always a very -- I request something of him and he 

(-
) does oc doesn't do. So it's not ""hat I'd -- it's not 

I 6 what I look for when I look for adaptive functioning. 

I 
7 

8 

Q And so in terms of whether that would be 

whether it would be appropriate for a professional taking 

I 9 trying to make this diagnosis now, that's not something that 

10 you would view as appropriate? 

I 11 A As I said, either tried it in the past and it's 

I 12 

I') 
13 

14 

not been effective, and I don't see as an effective use 

of -- of time investigating functioning of an individual. 

Q Mr. Sears asked you about Mr. Borovansky's 

I 
15 

16 

declaration. 

A Yes. 

I 17 Q And do you have any evidence that Mr. Borovansky 

18 is in any way was in any way trained to recognize mental 

I 19 retardation? 

I 
20 

21 

A No. 

Q Or made any effort to determine whether his view 

I 22 that Mr. Ybarra could work harder was because he wasn't 

23 

I 24 

working hard enough or he was working as hard as he could 

but he just couldn't do the work? 

I) 25 MR. SEARS: Well, Your Honor, I'm going to object 
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I 
1;-) 1 to that one on a couple grounds. One is it's multiple. 

2 Okay? The second one is: It was vague. I'd like to 

I 3 know -- hear that at least in two parts so I can anticipate 

I 4 

5 

what the objection really is. 

MR. PESCETTA: I'll I'll Your Honor. 

I r 
t> THE JUDGE: Go ahead. 

I 
7 

8 

BY MR. PESCETTA: 

Q The terms of that declaration, that Mr. Borovansky 

I 9 said he thought Mr. Ybarra could have worked harder, that's 

10 what we're analyzing? 

I 11 A Yes. 

I 
12 

13 ,I 14 

Q Do we have -- do you or anybody else have any way 

of knowing on the basis of that record whether it whether 

Mr. Borovansky's level of analysis was sufficient 

15 

I 16 

MR. SEARS: Objection. There's no way that this 

witness could know anything about Mr. Borovansky's 

I 17 training -- Borovansky, I'm sorry, training or anything else 

18 with respect to his statement. 

I 19 THE JUDGE: We have --

I 
20 

21 

MR. PESCETTA: Let me try again, Your Honor. 

THE JUDGE: Go ahead. Go ahead. 

I 22 BY MR. PESCETTA: 

23 Q Do you have any indication that Mr. Borovansky is 

I 24 anything but a layperson in terms of identifying mental 

I 25 

') 
retardation? 
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I 
I· .. ) 1 

\ j 

A No. 

2 

I 3 

Q So you can't tell if his perception that 

Mr. Ybarra could have worked harder could distinguish 

I 4 between not working harder and not being able to work 

c:i harder? 

I 6 A I don't have any indication of that. 

I 
7 

8 

Q Mr. Sears was talking about the specific 

differences between the WAIS and the WAIS-II. And educate 

I 9 me about this, because my understanding from your earlier 

10 testimony was this is a test that is normed and examined 

I 11 with a broad range of people to result in this Bell curve 

I 12 with the IQ of a hundred as the average? 

.' 13 

14 

A Correct. 

Q Is that what it is? 

I 
15 

16 

A Correct. 

Q So as to any particular question, the difference 

I 17 between the WAIS-I and the WAIS-II, does that have any 

18 relevance? 

I 19 A Well, it does, but it -- the reason I can't answer 

I 
20 

21 

his question is because the WAIS, the WAIS-I, was, you're 

calling it, was known to misclassify and do things and have 

I 22 problems, but it was never adjusted for 26 years. They then 

23 do the WAIS-R, which is a better test, and the WAIS-III, 

I 24 which is even a better test, but I can't predict a specific 

I.) 25 outcome on this individual based upon, you know, 26 years of 
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I 
1\) 1 slippage of the norms. 

2 I could just tell you that the newer test would 

I 3 have been a more effective measurement of his IQ. 

I 
4 

5 

Q So in that sense, it doesn't really matter what 

thp difference between a question on the WAIS and a question 

I 6 on the a comparable question on the WAIS-II is? 

7 

I 8 

A No. It matters the norms for individuals his age 

and, you know, the whole spread of the test at that point, 

I 9 not comparability of individual items on the test. 

10 Q So in that sense, the difference between the 

I 11 individual items isn't really relevant? 

I 
12 

13 

It 
14 

A No. 

Q It's you take this whole bunch of items in the 

test, you give it to a whole bunch of people, and then you 

15 norm for what the scores should look like? 

I 16 A Correct. 

I 17 Q Okay. There was talk about the -- the Marine 

18 screening test, the certificate that shows that --

I 19 A The entry certificate, yes. 

I 
20 

21 

Q The entry certificate, thank you. What kind of 

test is given? Is it a screening test? Is it a diagnostic 

I 22 test, do you know? 

23 A I do know. During that time we were using the 

I 24 armed forces entrance examination called the AFEEs, and each 

I 25 

) 
individual service set its own score, its own cut-off for 
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I 
I\} 1 getting in for aptitude, as well as a quick measure of 

2 intelligence. So what you're trying to do is, you know, 

I 3 find out whether they should be a mechanic, or do this or to 

I 4 

r: 
,) 

that. But there also is a -- a quick measure for 

intelligence, but that would be an AFEEs score, and we could 

I 6 interpret individual scores from them grossly to IQ, but 

I 
7 

8 

I've not seen them. They're unavailable. 

And the fact that he's in the Marines and it's the 

I 9 Vietnam era, I know the Air Force dropped theirs during that 

10 period of time. I can assume what the Marine Corps. was 

I 11 trying to do, but I -- I can't tell you that they dropped 

I 12 

13 

II 14 

their standard or what their standard was. 

Q What's the difference between that kind of test 

and a diagnostic test? 

15 

I 16 

A The AFEEs is a paper, pencil test that we can give 

to a room full of individuals that is essentially an 

I 17 achievement test that has been adapted somewhat to give us 

18 an intellectual score. The IQ test is an individually 

I 19 administered test. I know the Air Force had the highest 

I 
20 

21 

cut-offs, but I don't know the cut-offs. 

You then say could -- this group can't be in this 

I 22 service because their scores are too low. But it's based 

23 upon performance at that time on a paper, pencil test. 

I 24 Q Putting entry service rivalries aside for a 

I 25 

) 
moment. 
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I 
I ) 1 A I like Marines. 

2 Q The fact is as -- as I understand, what you're 

I 3 telling me is that you give IQ tests that diagnose mental 

I 4 retardation, and that's the way a professional in your field 

:J diaqnosesmental retardation? 

I 6 A And it's a handful of tests that you give. The 

7 

I 8 

WAIS or the Stanford-Binet would be the most common. 

Q So the answer would be yes? 

I 9 A Yes. 

10 Q And would a professional in your field ever 

I 11 attempt to diagnose mental retardation with a screening 

I 
12 

13 

It 14 

test? 

A No. Well, they may, but it would be inappropriate 

use. 

15 

I 16 

Q Okay. In terms of looking at the results in the 

IQ tests, and -- I was confused by some of the answers about 

I 17 malingering in the neuropsychological -- in the 

18 neuropsychological parts of the test versus malingering on 

I 19 the IQ test. What's the difference between those two? 

I 
20 

21 

A The assumption by the authors of people who 

research this area is that malingerers tests are specific to 

I 22 whatever you're measuring in that time, whether it's memory 

23 or whether it's psychiatric symptoms or whether it's recall 

I 24 of word lists that are given to you. And the score on any 

25 given test doesn't mean that you're faking all the other 
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I 
I ) 1 

p 

areas that you're being tested in. 

2 

I 3 

And so then what happens is we're looking at 

overall performance on a variety of tests, but simply 

I 4 because you've got less effort on a test, it mayor may not 

c: 
.) have bearing on your performance on another test. 

I 6 Q So for the Halstead-Reitan portion of the test, 

I 
7 

8 

that has tests and controls, including the ones you were 

talking about, for detecting malingering? 

I 9 A It has patterns of things that look at that, yes. 

10 Q And the patterns that you discern in the responses 

I 11 to the WAIS, the WAIS-III, that's a different question? 

I 12 A Yes. 

13 Q And you examined the patterns in -- in the 

I" ; 

] 4 responses to that test on their own merits? I mean, how do 

I 
15 

16 

you do that? 

A I -- I looked at how he took that test compared to 

I 17 the dozens of people I've tested that are mentally retarded 

18 and how they perform, as well as those who have attempted to 

I 19 fake this test and how they perform, and there's clearly a 

I 
20 

21 

difference with individuals who tried to fake the IQ test. 

The best thing for them to do is to not answer any of the 

I 22 more difficult questions and just pretend to top out. 

23 

I 24 

In Mr. Ybarra's case, he begins to miss questions, 

but he gets other questions just as you would expect 

I 25 

) 
individuals with mental retardation to know some information 
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I 
I 1 

" 

and not other information. It's why you need to miss six 

2 questions in a row before you stop. Because you'll 

I 3 occasionally pick up one here or there. 

I 4 And that's the pattern that we see with him in the 

5 vocabulary section of this test. Anrl goes all the way 

I 6 through the 35 words. He just misses enough of them, and he 

I 
7 

8 

ends up mentally retarded. But he doesn't stop at word five 

and say I don't know any of the rest of these words, which 

I 9 would be incompatible with anything, you know, but very 

10 severe mental retardation. 

I 11 Q And so is this -- is this the kind of pattern that 

I 
12 

13 
;t I" ';;" 14 

professionals in your field rely on to make the decision? 

A It's one of the 

Q -- whether he's mentally retarded or not? 

15 

I 16 

A It's one of the clinical patterns we look at to 

make a decision regularly in this area. 

I 17 Q And you examine those responses in your raw data? 

18 A I looked at it. I was comfortable with his level 

I 19 of effort on my testing. 

I 
20 

21 

Q And so that was your conclusion, that this was 

valid? 

I 22 A It's my conclusion at -- at the time, I was less 

23 certain that was valid than I am now. I'm more certain now 

I 24 that this is valid because we've got convergent validity 

I'J 25 from other sources. 
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I 
I ) 1 

" 

Q And as -- as Mr. Sears was asking, if you don't 

2 know the circumstances of the giving of another test my 

I 3 another individual, and you don't have the raw data, well, 

I 4 let's start one at a time. 

,I.) You don't know the circumstances of -- of the 

I 6 giving of a different intelligence test by somebody else. 

I 
7 

8 

Can you make that analysis? 

A You can attempt to make the analysis, but your 

I 9 confidence in their findings is somewhat limited, 

10 particularly if I don't have the actual protocols. But if I 

I 11 just hear a score, it may be accurate. It may not be 

I 
12 

13 ,) 
I 14 

accurate. It needs to be looked at, particularly in a 

forensic setting. 

Q And if you don't have the raw data, you just can't 

15 

I 16 

make that analysis? 

A I have a difficult time -- I can't tell you 

I 17 whether that's scored appropriately. 

18 Q And so, for instance, the 86 IQ, even assuming 

I 19 what you testified to before, that you can't fake smart, 

I 
20 

21 

it's not -- is it a question at that point of faking 

smarter? 

I 22 A No. It -- it could be a question of inappropriate 

23 scoring which then inflated the score on this. You know, 

I 24 when in doubt, score it in a certain direction. 

I 25 
, , 

Q And does the use of an old test exacerbate that 
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I 
I ) ,>':: ' 

1 problem? 

2 A Yes, it does. 

I 3 Q And so as a professional in your field, can you or 

I 4 anybody else express an opinion about the validity of that 

l 
,) particular score? 

I 6 A I can't -- no. With no level of surety can I talk 

I 
7 

8 

about that. 

Q Okay. We -- there was also some -- some questions 

I 9 about the systematic nature of your testing versus the 

10 nonsystematic nature of your interplay. What's -- what 

I 11 systematic testing? 

I 
12 

13 

.' 14 

A We call it standardized in my field. So that 

there's a there's a way you present it. There's an order 

you present it. There's a way for it be scored. There's 

15 

I 16 

training that you receive in which to do this, and so that 

you can -- it's a standard way of administering and 

I 17 interpreting and scoring or scoring and interpreting the 

18 results. 

I 19 Q Is there a similar professional protocol for doing 

I 
20 

21 

interviews? 

A There is. There are a couple of different ones. 

I 22 The one that I use is called the Vineland. The Vineland 

23 adaptive behavior scale is one that I would give to a parent 

I 24 of a child under age 18 and ask them whether or not they 

I 25 

) 
could do a whole list of things. It's a six, eight page 
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I 
I ) 1 structured interview where you then score, can they go to 

2 the score, can they do this, can they write a note, do you 

I 3 have a TV program they track regularly. You know, all sorts 

I 4 of questions. It's a myriad of questions on all the areas. 

c) The problem, and it's the frustration thes9 cases 

I 6 give us is I'm being asked to use that type of information 

I 
7 

8 

when he's no longer 18, and has not been 18 for a very long 

time. Therefore, I can't sit down and -- early on, I 

I 9 attempted to do that, sit down and read the question and 

10 say, back when he was 18, could he do this? And it just 

I 11 it -- it -- it is an impossible task unless you modify the 

I 
12 

13 .) 14 

questions, less structured, and talk about, you know, tell 

me what he could and don't do. Tell me about -- tell me 

stories. Did he ever do this? Did he ever do that? So 

15 

I 16 

that you're collecting data that's related to this. 

But I can't do a structured interview because 

I 17 it -- you know, I -- I can't expect them to be able to 

18 answer precisely he could do that prior to age 18, like you 

I 19 can if they're not yet 18, because then it's just, can he do 

I 
20 

21 

it or not? Ma'am, tell me. 

Q In your field, is it professionally tolerable for 

I 22 you to ask to interview people to try and get a different 

23 level of information? 

I 24 A Yes, and indeed, the AAMR manual clearly suggests 

I 25 

) 
that in cases where it's a long time afterward, that's the 
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I 
I,) 1 only choice that you have. You have to go interview the 

2 people who knew them back in the day. And so that it's --

I 3 it's an issue of trying to reconstruct based upon all the 

I 
4 

') 

information you can acquire how he was functioning. 

[t's not an impossible task, but it's a 

I 6 frustrating task, because you're reconstructing. 

7 

I 8 

Q So -- so as far as you're concerned, there's no 

impropriety, but choosing the targets that were closest to 

I 9 the individual at the time to interview? 

10 A Indeed, those are -- you know, in the Vineland 

I 11 book, I'm supposed to talk to mom. If I can't talk to mom, 

I 
12 

13 

talk to dad. If I can't get to dad, talk to the caretaker, 

talk to emergency whomever. So you want the most intimate 
" It.,. 

14 people as the sources of information, because they know 

15 them. You know, the issue that -- that there's some --

I 16 every time we do an evaluation, the people know, through 

I 17 informed consent, we're doing an evaluation. It's going to 

18 be used for decisions, and so that's always an issue when 

I 19 you do this. 

I 
20 

21 

But the questions don't lend themselves readily to 

interpretation by laypeople. You know? It's difficult at 

I 22 times for them to understand where they should fallon these 

23 questions. And -- which is good. 

I 24 Q And so the -- well, so the assumption that any 

I 25 layperson is going to know what you want to hear --
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I 
I ) 1 1\ Exactly. 

2 Q is, in your opinion, is that true or false? 

I 3 A In my opinion, that's not -- that just doesn't 

I 
4 

') 

happen, you know? They don't say -- I've never had anyone 

,;"y, Docto?::', \vhich way should I go on this question? 

I 6 You know, they struggle about the answers because it's 35 

7 

I 8 

years ago, and I think they're legitimate, and particularly 

in this case. They were legitimately trying to answer the 

I 9 information that I was trying to get from them. And -- and 

10 there didn't appear to be that manipulation. 

I 11 Now, I -- I can only go by any judgment with, you 

I 
12 

13 .) 14 

know, 30 years of interviewing people, but it seemed to me 

they were giving a very thoughtful response to what I was 

asking them, rather than a manipulative, gosh, because a lot 

15 of things we asked, they didn't know or they didn't have a 

I 16 recollection of a problem in some areas and, therefore, 

I 17 that's very subtle and clever of them if they just skip a 

18 few and ask for varied things. 

I 19 MR. PESCETTA: Could I have the Court's indulgence 

I 
20 

21 

for a moment? 

THE JUDGE: You may. 

I 22 MR. PESCETTA: May I have the Court's indulgence 

23 to discuss something with Court's security? 

I 24 THE JUDGE: Sure. 

I 25 

) 
MR. PESCETTA: I think we're done at this point, 
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I 
I) 1 Your Honor. 

2 THE JUDGE: All right. Anything else, Mr. Sears? 

I 3 MR. SEARS: Yes, just a few questions. 

I 
4 

') ?SCROSS EXAMINATION 

I 6 BY MR. SEARS: 

7 

I 8 

Q Can you tell me, if you recall, what year the 

WAIS-R was published? 

I 9 A 19 --

10 Q Came out? 

I 11 A 1981. 

I 
12 

13 

Q 1981. 

A I -- I know it from the manual. .) 14 Q Okay. And you have reviewed Dr. Young's report, 

15 have you not? 

I 16 A I have. 

I 17 Q Huh? 

18 A I have. 

I 19 Q How do you interpret Dr. Young's TOMM results? 

I 
20 

21 

A His report doesn't give me the cut-off scores, so 

I couldn't interpret the results. The TOMM is given three 

I 22 different times, and he has none of the three cut-off 

23 scores. In his raw data, I only received the first 

I 24 administration -- I actually received that piece of paper 

I 
25 

') 
twice, so I don't know whether he did the second 
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I 
I ) 

I 
I 
I 
I 
I 
I 
I 
I 
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I 
I 
I 
I 
I 
I 
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I 
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1 
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L: 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

administration or the retention administration. So I can't 

interpret his TOMM due to the lack of adequate 

representation of the data. 

Q Throughout your testimony, you would frequently 

use the 'Nords, ','J2. I'm assuminq you' ,,''2 just speaking in the 

royal sense, and you're only referring to yourself? 

A It depends. I did the testing with an assistant. 

Q Okay. 

A And so it would depend on where -- I try not to 

speak in the royal sense. 

Q Okay. 

A But I did the testing with an assistant. So I'm 

used to talking about when we did the testing, when we did 

this, when we that, because 95 percent of the time I'm 

working with a graduate student as I do my work. 

Q You said something like we changed the norms, or 

over time, we changed the evaluation of the norms. And I'm 

assuming that you meant the professional --

A Yes. 

Q -- in that instance? 

A Yes. 

Q Not you personally? 

A No. No. No. 

Q You have no involvement whatever in setting the 

norms? 
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-
I 
I ) 1 

i 

A No, I don't. 

" L Q Okay. You expressed doubt about the validity of 

I J 
-" the 81 IQ store -- score, and yet, on redirect, and yet, 

I 
4 

C) 

when I questioned you, you had to admit that you didn't know 

whether it \;filS rlccurate or not. Y8U couldn't give an 

I 6 opinion, and yet, you expressed doubt. I want to make clear 

7 

I 8 

that your doubt about the 81 IQ score was because 26 years 

had passed during the interim before this new test carne out 

I 9 and the norms changed. 

10 A That's part of it. Part of it, I have more 

I 11 confidence in the test I individually gave than the test 

I 
12 

13 

) 
I 

',i 
14 

given by someone I don't know in a manner I don't know how 

it was given. 

Q But you people are all professionals, are you not? 

15 A I don't know who we people are. 

I 16 Q You neuropsychologists are all --

I 
17 

18 

A Oh, yes. 

Q -- professional? 

I 19 A Neuropsychologists are all professionally trained, 

20 

I 21 

yes. 

Q You all are, it would seem to me, members of the 

I 22 same boards; correct? 

23 A Generally, yes. 

I 24 Q You are, in fact, board certified in this area, 

I 
25 

) 
are you not? 
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A Yes. 

Q What board are you certified by? 

A The American Academy of Psychological Specialties. 

Q Are you a diplomate in professional 

neucopsycholoqy? 

A Yes, I am. 

Q And you are a member of the American Board of 

Neuropsychology? 

A I'm not a member of the American Board of 

Neuropsychology, no. 

Q Okay. There is a difference among professionals 

of snob factor, if you will, over one kind of board as 

opposed to another. Would you agree with that? 

A I clearly have observed that at times, yes. 

Q There are what are called vanity boards, okay, in 

which you pay a fee and are a member; correct? 

A Yes. 

Q And there are boards that require extensive 

testing; is that correct? 

A Yes. 

Q And the boards that you a member of all require 

extensive testing; is that correct? 

A They do at this point, yes. 

Q None of them are boards where once you get your 

license, you can pay the fee and join? 
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25 

A No. 

Q Given the fact that you people are professionals 

on these boards, do you find --

MR. PESCETTA: Your Honor, could I object about 

you people? 

MR. SEARS: You professionals. 

MR. PESCETTA: I'm not sure that Mr. -- that 

Dr. Schmidt can vouch for everybody who's got a --

MR. SEARS: And that's the point of the question. 

Q Doctor, you are unwilling to respect the 1981 IQ 

score because you don't know a lot of the details of the 

testing that you would like to know; is that correct, the 

thoroughness, let's say, the accuracy? 

A The accuracy, the way it was given. 

Q But no one here knows those same things about your 

testing because they weren't there? 

A They do have my protocols. They do have my 

scoring. They do have the things that I've testified. You 

have an opportunity to cross-examine me. I'm here in life. 

You can ask whatever you want about how this test was given, 

but I can't do that to numbers on a piece of paper in a 

document from 20 some odd years ago. 

Q In fact, you made the comment that I found 

surprising. Inappropriate scoring, and then you said, in 

quotes, when in doubt, inflate the scoring in a direction. 
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I .} 1 So your concern 1S that there could be some 

2 

I 3 

professional skewing of the scoring in order to get a 

desired result? 

I 4 A No. People who don't score appropriately usually 

) t late the That's my c;<perience. 

I 6 Q Is it possible to deflate the scores in order to 

I 
7 

8 

get a result that you want? 

A Oh, certainly. You could manipulate the scores in 

I 9 

10 Q In either direction? 

I 11 A In several directions. But the -- the people who 

• 12 aren't good at giving the tests typically overscore the 

13 

I) "!:-
Y" 

14 

tests or score higher in the tests than they deserve. 

Q But, sir, you have not examined every test that 

• 15 

16 

has ever been given in this -- in this situation? 

A No. 

• 17 Q How could you possibly testify that typically one 

18 thing or another happens in terms of inflating the scoring 

• 19 when you haven't seen it all? 

• 20 

21 

There is only that we're talking about. I've seen A 

Dr. Young's material. I've seen my material. Those are the 

• 22 three tests given by psychologists in this case. I don't 

• 
23 

24 

know the other tests that you're talking about. They were 

not administered, in my understanding, by psychologists. .) 25 Q What I'm -- what I'm asking about is suddenly a 

I 
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I 
I) 1 

2 

I 3 

general concern which you raised that it is possible to 

inflate or deflate the scoring on these tests if you want to 

achieve a desired result? That's what you said, isn't it? 

I 4 A I said that when people misscore these tests, 

u kay, \v hen ani n d i vi d u a 1 w h () 's poor 1 y 1-;} in e d m iss c ') res 

I /' 

0 these tests, it typically raises the intelligence scores of 

I 7 

8 

these individuals. 

Q How easy is it to misscore these tests? 

I' 9 A You know, in my experience, there are a number of 

I 
10 

11 

people who don't seem to be able to do this. We've seen it 

in other cases, and the direction has always been in this 

I 12 range, the direction has always been that they score higher. 

13 MR. SEARS: Court's indulgence? 

I·) 14 THE JUDGE: Okay. 

I 
15 

16 

BY MR. SEARS: 

Q If you saw malingering or suspicion of malingering 

I 17 in other areas of Mr. Ybarra's experience, you would not 

18 relate that back to your testing in any way? 

I 19 A It would certainly evaluate what that was. That 

I 20 would not necessarily mean that the test was valid or 

21 invalid. 

I 22 Q Now, you indicated that in his -- in redirect in 

I 
23 

24 

his military experience, he was -- I don't want to misquote 

you, and I don't remember what it exactly was, but the 

I 25 

.} 
implication was that he was -- he was sort of awkward at 

I 
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I 
I) 1 getting in and then got booted out on all three occasions, 

I 
2 

3 

two Marine Corps., one National Guard; is that correct? 

A I -- I don't 

I 4 Q It was something like that? 

" "j /\ I don't know. I didn't use the word awkward. 

I 6 know that. 

t 7 Q Do you recall what your testimony was about that, 

8 because it's an important issue? 

I 9 A The -- it was in response to a question from 

I 
10 

11 

Mr. Pesceta, and so I didn't phrase I didn't phrase the 

question. I answered, so I don't have a direct recall of --

I 12 I know that I know the question was something -- and if 

13 I,) 14 

you want me to ramble, I can ramble. 

Q No, it's all right. 

I 
15 

16 

A Okay. 

Q Let me ask a more specific question. 

I 17 Were you aware that the first time he enlisted in 

18 

I 19 

the Marine Corps., he was unsuccessful because he had a 

hernia? He had a medical problem. That was the reason he 

I 20 was kicked out the first time? 

21 A Yeah, I knew that he had a problem, and I knew 

I 22 that it was an administrative separation in the first 30 

I 
23 

24 

days. I don't recall that it was a hernia, but 

Q That was just a medical problem. So evidently, 

I 25 

) 
the first time around he passed the tests, okay, he gets in. 

I 
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Because he's got a medical problem, out he goes. Okay? No 

manipulation there, from what I can determine, unless he 

artificially gave himself a hernia. Would you agree? I 

mean, that's just what it was. The facts are what they are. 

It was the second instance, after entry, that we 

had the situation where he claimed, in -- in elaborate 

detail, homosexual experiences throughout his younger years, 

and when somebody in the Marine Corps., saw that, as we all 

understand -- I was alive in those years as well -- that was 

a way to get out, clearly? 

A Yes. 

Q And so the result of that was, or at least it 

appears to be from the evidence, that he wanted out and he 

figured out a way to get out and he got out. 

The last one was an enlistment with the National 

Guard. Do you know any of the details of -- of how that 

terminated? 

A I know that I have looked at them, and I -- and 

he -- I remember that it's under 30 days or under 45 days 

again. But I don't -- as I sit here, I don't have a clear 

recollection. 

Q Okay. So -- so the only one where you could 

accurately testify that there was some evidence of 

maladaption, from your memory, is the second Marine Corps. 

enlistment? Because there was no maladaption the first 
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I _. -- "..J - -

(13 

I) 1 time. He had a medical problem, right? 

2 

I 3 

A As I said, I'd have to look. If -- if you're 

alleging that that's the case, yes, if it were a medical 

I 4 problem, then I don't have any problem. 

:') Q '{Oll -- you test ified that the three exper iences i:1 

I 6 the Navy -- or I'm sorry -- in the military, not the Navy, 

I 7 

8 

were somehow adaptive problems, and -- and my concern is 

that you didn't know? 

I 9 A No. My statement was that he did not adapt to the 

I 
10 

11 

military environment. 

Q At least --

I 12 A He was discharged. He was administratively 

13 

I,) 14 

discharged. 

Q Okay. But that's only the second time with the 

I 
15 

16 

Marine Corps.? 

A And it's my impression that it was the third time, 

I 17 too, but I don't recall the specific circumstances. 

18 MR. SEARS: All right. 

I 19 Since he's coming back again, Your Honor, I'll 

I 20 

21 

pass. 

THE JUDGE: All right. Anything else? 

I 22 MR. PESCETTA: I think the same for us, Your 

23 Honor. 

I 24 THE JUDGE: That's it for you guys? Well, I have 

I 25 

) .' 

some questions. I don't know if I should save them then. 

I 
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I 
I) 1 THE WITNESS: I'll more than stay here for you. 

2 

I 3 

THE JUDGE: You're going to stay here anyway. 

Well, I guess I can well, let me see for a moment. 

I 4 Because I was going to ask these to everybody. 

) Aee you familiae with the three drugs that were 

I 6 prescribed to Mr. Ybarra in the old records? 

I 7 

8 

THE WITNESS: He was getting Lithium. I think he 

was getting Thorazine. And I can't remember the third one. 

I 9 Do you know the third one? 

10 

I 11 

THE JUDGE: I'll direct it to you. In the 

records, it shows that after the head injury, he was getting 

I 12 Dilantin? 

13 THE WITNESS: Dilantin. That's an 

It 14 anti-inflammatory medication. 

I 
15 

16 

THE JUDGE: Mebarol. 

THE WITNESS: I don't know Mebarol 

I 17 THE JUDGE: You're familiar with Dilantin? 

18 THE WITNESS: Yes. 

I 19 THE JUDGE: Tell me about it. 

I 20 

21 

THE WITNESS: Dilantin is given -- he was having 

headaches. His EEGs were abnormal. Dilantin is an 

I 22 antiseizure. Those days, it was called an antiepileptic, 

23 

I 24 

but epilepsy is now called seizure disorder. So now they 

call anti-seizure medication. They think he may be 

I 25 

) " 
pre-epileptic, but they also think that his headaches may be 

I 
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I 
I) 1 related to -- to potential seizure things, and so they're 

I 
2 

3 

trying to treat it that way. So it's -- it's a -- it's a 

prophylactic or it's something to stop seizures, because 

I 4 they didn't want seizures in people. We still don't, but 

S they particularly wanted to stop them then because they , 
6 weren't sure what was going on. But they were also actively 

I 
7 

8 

treating the posttraumatic headaches, which is the long 

medical record that we saw that had the long one we were 

I 9 reading from. I think it was 71, 72, 73. They're treating 

I 
10 

11 

posttraumatic headaches at that time. 

THE JUDGE: Okay. So do you know from your 

I 12 

13 

experience or involvement with -- how do you say it, 

Dilantin? 

I' 14 THE WITNESS: Dilantin. 

I 
15 

16 

THE JUDGE: what that does to the brain, what 

does it do to the body? 

I 17 THE WITNESS: The -- it tends to suppress 

18 seizures, is its main thing, but it also has a mildly -- it 

I 19 also has a mildly -- you know, it tends to make you not as 

I 20 

21 

reactive to things, has a sedative effect. I would defer to 

Dr. Young -- the other Dr. Young, who's a psychiatrist and 

I 22 can prescribe that. He's up next, but yeah. 

23 

I 24 

THE JUDGE: Okay. 

THE WITNESS: That's an M.D. ground. 

I 25 

) i> 

THE JUDGE: Right. 

I 
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I 
I ) 1 

I 
2 

3 

I 4 

I 6 

I 
7 

8 

I 9 

I 
10 

11 

I 12 

13 

I:' 14 

I 
15 

16 

I 17 

18 

I 19 

I 20 

21 

I 22 

I 
23 

24 

I 25 

) 

I 
I 

THE WITNESS: When you get into that, and I'd be 

more comfortable with his addressing that. 

you are. 

THE JUDGE: Okay. I'll wait then. 

MR. PESCETTA: Okay. Thank you. 

THE JUDGE: you. 

MR. CHARLETON: You want to go forward right now? 

THE JUDGE: What time is it? 

MR. CHARLETON: Twenty to four. I'm ready to goif 

THE JUDGE: All right. 

MR. CHARLETON: I'd like to ask you a matter of 

your decorum requirements. 

Do you prefer lawyers to stand up and address or 

does it bother you if I sit down? 

THE JUDGE: It doesn't make any difference. Feel 

free to sit down. 

MR. CHARLETON: Thank you very much. 

THE JUDGE: All right. Please come forward. 

Raise your right hand. The clerk will give you the oath. 
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I 
I) 1 

I 
? 

3 

I I} 

-) 

I 6 

I 
7 

8 

I 9 

10 

I 11 

I 12 

13 

tect 
1 '1 

I 
15 

16 

I 17 

18 

I 19 

I 20 

21 

I 22 

23 

I 24 

I 25 

) 

I 
I 

MITCHELL ALAN YOUNG, M.D., 

being first duly sworn to tell the 

truth, the whole truth, and nothing 

but the truth, testified as follows: 

THE WITNESS: I do. 

THE JUDGE: Please be seated. 

THE WITNESS: Thank you. 

THE JUDGE: All right. State your name, spell 

your last name. 

THE WITNESS: My name is Mitchell Alan Young, M.D. 

M-i-t-c-h-e-l-l. Middle name, A-I-a-n. Young, Y-o-u-n-g. 

THE JUDGE: Okay. 

DIRECT EXAMINATION 

BY MR. CHARLETON: 

Q Would you please tell us, Dr. Young, where you 

live and what you do for a living? 

A I live and practice in Houston, Texas, and I'm a 

psychiatric physician in private practice. 

Q For the record, you and I have known one another 

for a good many years. We were neighbors, we were friends, 

and we have remained friends, and you have testified in 

cases in which I was an attorney; is that correct? 

A Yes, sir. 
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I 
I) 1 

2 

I 3 

I 4 

S 

I 6 

I 
'7 

8 

I 9 

10 

'I 11 

I 12 

13 

It 14 

I 
15 

16 

I 17 

18 

I 19 

I 20 

21 

I 22 

23 

I 24 

I 25 

) 

I 
I 

Q Now, just so -- because we're currently on this 

subject, can you answer the Court's questions about the 

drugs that were prescribed for Mr. Ybarra? 

A Yes. 

o Okay_ mhen I turn you ovec to the Court. 

THE JUDGE: I'll go last. Go ahead. 

MR. CHARLETON: Thank you. 

Q Tell us about your professional experience. Tell 

us where you went to school, and then where you did your 

training. 

A Undergraduate was at the University of Texas at 

Austin, with a degree in psychology, summa cum laude. I 

then went to medical school at Baylor College of Medicine 

and got my medical doctorate degree. I then did my 

internship, had a job in Huntsville State Prison at Walls as 

a general physician, general prison physician. 

Q To those of us who are not from Texas, the Walls 

refers to the central unit for the Texas Department of 

Criminal Justice? 

A That's correct. 

Q Okay. 

A I then went to Hartford, Connecticut, to begin a 

rotating internship between the Institute of Living in which 

is the oldest psychiatric facility in the country. It 

opened its doors in 1822. I was at Hartford Hospital, and 
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I 
I) 1 there's also affiliation with the University of Connecticut 

2 

I 3 

in Farmington. So I did a year's internship, three years of 

residency, and then two years of child psychiatric 

I 4 fellowship. 

I 6 A That was the Hartford Chlld Psychiatry Training 

I 
7 

8 

Consortium. 

Q How long were you at the -- what we refer to as 

I 9 the Walls unit at the DCJ? 

10 

I 11 

A About half a year. I graduated from medical 

school in three-and-a-half years. So it was a three-year 

I 12 

13 

.' 14 

program at the time. And I was broke. So I worked at 

Huntsville State Prison in Texas for about half a year 

before my internship started. 

I 
15 

16 

Q When did you come back to Houston, Texas? 

A 1983. 

I 17 Q Okay. And you have been a practicing physician 

18 since then? 

I 19 A Yes. I am board certified in child, adolescent 

I 20 

21 

and adult and forensic psychiatry. 

Q And are you married to someone also in your 

I 22 profession or related profession? 

23 

I 24 

A Related profession. My wife, Dr. Sharon Young, is 

a neuropsychologist, and the past president of the Houston 

') 25 Neuropsychological Society. 

I 
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I 
I} 1 Q As part of your practice as a physician in 

2 

I 3 

Houston, did you come to work with something known as the 

DePelchin Faith Home? 

I 4 A Yes. 

S o l\.Ll right. Would YCll pleas,,,, expLain to thp. CUlJct 

I 6 what that is? 

I 
7 

8 

A The DePelchin Faith Home started out as an 

orphanage for foundlings. It's a nonprofit agency which 

I 9 subsequently developed into having a section for unwed 

10 mothers, a number of cottages in a hospital unit for 

I 11 treating mentally ill children, and they're also foster care 

I 12 

13 

f· 14 

and therapeutic foster care and post adoption services. And 

during my 13 years there, I was involved in pretty much all 

of that. 

I 
15 

16 

Q Is it -- to summarize, at least what is -- what is 

relevant before this court, did you have experience dealing 

I 17 with developmental disabilities with children and 

18 adolescents? 

I 19 A Yes. 

I 
20 

21 

Q Okay. Did you -- did you have experience, then, 

working with children and adolescents who were mentally 

I 22 retarded? 

23 A Yes. 

I 24 Q Did you have experience working with children and 

I) 25 adolescents with emotional disabilities? 

I 
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I 
I 
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I 
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S 
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7 

8 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes. 

Q How about neuropsychological problems as well? 

A Yes. 

Q Are you familiar with the concepts of mental 

retardation? 

A Yes, I am. 

Q Okay. Do you consider yourself an expert in 

mental retardation? 

A I'm not quite sure how to answer that anytime I'm 

asked. I do have expertise in mental retardation. 

Q Okay. 

A However, I don't typically present myself as 

having been an exclusive expert in that. I've got 30 years 

of experience dealing with mentally retarded individuals, 

adults and children. I've evaluated adolescents as far as 

compentency to stand trial where the issue of mental 

retardation has arisen. 

A number of times during my training, I took a 

week-long course with Irene Yakov who is a national, 

international expert in retardation at that time. In order 

to assess mental retardation, I've been a consultant through 

the Houston Independent School District, one of the largest, 

if not the largest in the country where for 20 years plus, 

where I have evaluated developmentally delayed children and 

have asked if they've been retarded. 
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I 
I) 1 

, 

Q Have you dealt with children who suffer from these 

I 
2 

3 

multiples of the kinds of disorders that we've talked about 

here today? 

I 4 A Yes, I have. 

') Q Tell the COllct about that process. 

I 6 A At DePelchin Faith Horne, most of the kids were 

I 7 under the custody of the state through Children's Protective 

8 Services and some had multiple problems. Typically they had 

I 9 impaired cognition for difficulties with what is known in 

10 

I 11 

term of art is higher executive function that's we've been 

talking a lot about today or it has been discussed in court. 

I 12 We've had difficulty with the ability to think and 

13 

It " 

14 

process information. And typically, there is a frustrating 

inability for them to learn from experience. Most of the 

I 
15 

16 

these children have below average intelligence. Some of 

these children were retarded. 

I 17 Typically they had severe disturbances of affect 

18 regulation, and what that means is their feelings were often 

I 19 not contextually appropriate to the situation. On a 

I 20 continuum from depression to anger, erratically and 

21 unpredictably, they had profound attachment difficulties. 

I 22 The difficulty maintaining relationships over time. They 

I 
23 

24 

were mistrustful of authorities and peers, pretty much 

everyone. They evidence severe behavioral disturbances with 

I 25 

) 
psychosis, long and impulsivity. 

I 
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I 
I} 1 MR. SEARS: Your Honor, I just want to stop for a 

2 

I 3 

minute just for clarification. Doctor, you're reading from 

we don't object to that. I would just a note pad. We 

I 4 like it clear that what is that note pad that you're 

'J readLnq from? 

I 6 THE WITNESS: I'd be happy to answer, Slr. I was 

I 
7 

8 

not given the applicable legal standard relevant to matters 

before the court until yesterday evening. So-called Atkins 

I 9 standard in terms of a Supreme Court Reporter, where I saw 

10 the Atkins language per se. 

I 11 MR. SEARS: Okay. 

I 12 THE WITNESS: What I did for my report to exercise 

13 
,; 

14 

due diligence was from menial health perspective look at 

applicable standards what they were, from various sources 

I 
15 

16 

and how they changed over the years and was not familiar 

with particular Atkins language. 

I 17 What I did in preparation for court today was 

18 think about the behavioral difficulties of the children at 

I 19 DePelchin exhibited and point, in fact, saw a lot of overlap 

I 
20 

21 

between the kinds of difficulties as mentioned in the Atkins 

Supreme Court ruling and the kinds of difficulties these 

I 22 kids evidence. 

23 

I 24 

It's also important to note that in terms of state 

programs, pretty uniformly, there is a division, an 

I ) 25 artificial division, between mental health and mental 

I 
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I 
I " 1 

0': 
retardation. You have mental health experts, you have 

2 

I 3 

mental retardation experts, and you have few to note 

programs in which those two are combined. Point of fact 

I 4 there is not frequently mental health programs exclude 

ot:;uple l,vith menta 1 cetc=trdation and visa-versa, although in 

I 6 state facilities and in practice and function, in reality, 

I 
7 

8 

the mental health and mental retardation issues frequently 

co-exist. 

I 9 MR. SEARS: And so how's that relate to that pad? 

10 THE WITNESS: The Atkins criteria we're addressing 

I 11 mental retardation issues, but there's a lot of overlap with 

I 12 mental health issues. And I got to thinking about what 

13 

I :) 14 

kinds of issues the kids at the DePelchin presented with, 

and Mr. Charleton had asked me to think about that. So this 

I 
15 

16 

morning before I came to court, I wrote it down to 

facilitate or assist my memory at this altitude. 

I 17 MR. SEARS: Okay. And so that is some sort ever 

18 regurgitation by you of the Atkins standards, the Atkins 

I 19 legal stand in this case, on that pad? 

I 
20 

21 

MR. CHARLETON: Perhaps I can clarify for the 

court, if Mr. Rich will permit me. Atkins doesn't settle 

I 22 the standard. Atkins just says that the execution of the 

23 

I 24 

mentally retarded is barred by the Eighth Amendment. Atkins 

set forth certain reasons why that's so. Those reasons are 

I 25 

) 
menial health reasons that closely dovetail the definition 
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I 
I.) 1 of adaptive deficits by the AAMR. 

2 

I 3 

In fact, they make a footnote reference to the 

AAMR, but they're not a standard. So what we've asked 

I 4 Dr. Young is to think in those terms of what the Supreme 

Cou ct not iced or held \rIas the cea30n. iNhy those wi thrnental 

I 6 retardation are barred from execution and ask him to address 

I 
7 

8 

the concept of adaptive deficits in context of those factors 

and. It's from page 2250 of the Supreme Court Reporter. 

I 9 THE WITNESS: If I may Your Honor. For you, 

10 Mr. Rich. Legal matters and diagnostic matters don't have 

I 11 directly a one-to-one correspondence, and I don't regard my 

I 12 

13 

presence here today to decide the ultimate issue before the 

court would be or be a substitute decision maker for the 

I' 14 court. I assume my role here today to inform the court 

15 about the issues from a mental health mental retardation or 

I 16 mental health professional perspective. 

I 17 MR. SEARS: Okay. I -- I'm not sure I know yet 

18 what's on that pad, Your Honor. 

I 19 MR. CHARLETON: We'd be more than happy to show it 

I 
20 

21 

to him, Your Honor. 

MR. SEARS: I would like to see that. I mean, if 

I 22 it's important for his testimony, then I wouldn't object to 

23 it. 

I 24 THE JUDGE: Yeah. You're entitled to look at it. 

I) 25 (An off-record discussion was held.) 
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I - --:J - - - -

I:,:) 1 THE JUDGE: You probably ought to spell DePelchin. 

2 THE WITNESS: Yes, Your Honor. Capital 0 small e, 

I 3 capital P, rest are lower case e-l-c-h-i-n. New word Faith, 

I 4 F-a-i-t-h. New word Home. 

,-
:J JUDGE: All rigl,t. 

I 6 MR. SEARS: Yeah, I'm okay. 

I 
7 

8 

MR. CHARLETON: We're merely commenting on the 

good doctor's handwriting which is a favorite joke with 

I 9 lawyers. 

10 THE JUDGE: I'll have to look at it, too. 

I 11 THE WITNESS: I can't get no respect. 

I 12 

13 

.' 14 

MR. CHARLETON: Not in this crowd. 

Q Okay. Let me see if I can get us back to where 

we. You were talking about the -- the relationship between 

15 

I 16 

the standards and then the children that you saw at 

DePelchin Faith Home? 

I 17 A Yes, sir. They had severe behavioral disturbances 

18 with psychosis, meaning they were actively hallucinating and 

I 19 and had delusional beliefs. Along an impulsive 

I 
20 

21 

self-destructive to progressive continuum with inappropriate 

sexual behaviors that treating mental health professionals 

I 22 nightmare is kids hurting kids or themselves or having sex 

23 with each other and in any sort of program. 

I 24 These kids had great difficulty learning over time 

I 25 

) 
and multiple kinds of therapy individual, group play 
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I OJ -

I,) 1 therapy, and educational supportive therapy. We would 

2 advise the kids about consequences of their behavior. We 

I 3 would have reward systems and punishment systems in place. 

I 4 

') 

And they had extreme difficulty learning over time. And to 

bo L to"" 2 ph rase f rom Dr. Ha r low ''''''0 at tended Phr)en L:< Gauge 

I 6 in the late 1800s, they were actively disadvdntagous to 

I 
7 

8 

their own being withheld -- and now we're jumping to the 

present day and age -- the cohesive sense of themselves or 

I 9 others. Or today what we would call a theory of mind. 

10 Theory of one's self in a cohesive way and a theory of the 

I 11 other person. And ultimately it appeared that power control 

I 
12 

13 
) I' ;; 

14 

versus reason and empathy was determinative in some. They 

were poorly socialized with an inability to discriminate the 

legitimate versus illegitimate use of violence. 

15 

I 16 

Q So these were children in adolescents, if I could 

summarize, that couldn't reason, couldn't learn from past 

I 17 mistakes, had problems in interpersonal relationships, 

18 problems in school, all kinds of issues that we've talked 

I 19 about here today? 

I 
20 

21 

A Yes. That's correct. 

Q Now, there's been some discussion about the use of 

I 22 systematic or standardized tests versus a sort of softer 

23 approach due to diagnosis. 

I 24 And you -- do you as a psychiatrist administer the 

I) 25 standardized test? 
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1<) 
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I) 

I 
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I 
I 
I ) 

I 
I 

1 

2 

3 

4 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A No. 

Q Do you as a psychiatrist tend to rely on the 

softer approach of interview and asking questions in order 

to try to determine what's wrong with the people that you're 

A Yes, but I'd like to qualify my answer --

Q Absolutely. 

A -- by your use of the term softer, if I may. 

Q That's perfectly fine. 

A Systematic to me means scrutinized and predictable 

or formalized. Clinical interview and mental status 

evaluation are extremely systematized, extremely regimented 

and extremely discussed and taught in institutions for 

mental health professionals. 

I would not call a clinical interview or mental 

status evaluation unsystematized. What I would say is that 

clinical interview and mental status examination as opposed 

to psychological testing is not normed and validated like he 

psychological testing is in terms of reliability, and face 

validity, and normative populations, and therefore, is 

regarded as objective, but the objectivity of psychological 

testing does not make interviewing and clinical interview 

and mental status examination subjective. 

It may be relatively more subjective than 

psychological testing in terms of validity and forms and the 
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I 
I) 1 like, but it is not completely sUbjective. Nor is it 

2 unsystematic. 

I 3 Q I'm going to go back to that in a few minutes. I 

I 4 

S 

want to interrupt and ask permission to approach the 

'N'i tness. 

I 6 THE JUDGE: You may. 

7 

I 8 

MR. CHARLETON: We'll tender Dr. Young as an 

expert, Your Honor. 

I 9 MR. SEARS: I object, Your Honor. My 

10 understanding when I got this report was what we were 

I 11 looking at is the results of objective testing. This is not 

I 
12 

13 

I 14 

what I'm hearing from this doctor on the stand. Without 

regard to whatever he's -- experience he's had with children 

or with anybody else, this court's duty is to look at an 

15 

I 16 

Atkins standard-type evaluation that says so and so's IQ is 

a given number. We have been taught to recognize that that 

I 17 number is achieved by objective testing, and that is not 

18 what was done here. 

I 19 This, quite frankly, makes me a great deal more 

I 
20 

21 

nervous than what we heard from Dr. Schmidt. At least with 

Dr. Schmidt, I had WAIS testing and I had some testing for 

I 22 validity based on the Reitan battery of tests. Here, we 

23 don't have any of that. What we have is this doctor's 

I 24 opinion of IQ based on a series of interviews that he 

I 25 

:> 
performed. 
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-
I 
I .) 1 I find it fascinating that he came up with a --

2 with a result that was very close to Dr. Schmidt, but what 

I 3 I'm looking for and what the state believes is relevant in 

I 4 

') 

this case is an IQ score. And the method of attaining that 

lQ -- [Q score \;rLtical to or not the information. 

I 6 the court receives is trustworthy and reliable. That's the 

7 test. 

I 8 And I don't think we have heard enough from this 

I 9 physician yet to know whether or not his methodology is 

10 trustworthy and reliable. Where has he qualified as an 

I 11 expert? Those are the kinds of things -- are there any 

I 
12 

13 , 
I' . 14 

courts in Nevada that have recognized this technique for 

measuring IQ? We don't have any of that, Judge. 

MR. CHARLETON: May I respond briefly? 

15 THE JUDGE: Go ahead. 

I 16 MR. CHARLETON: The simplest answer is you're not 

I 17 

18 

going to hear from the mouth of this witness anything about 

IQ. But that's not the sole definition. The definition is 

I 19 subaverage intellectual functioning concurrent -- together 

I 
20 

21 

with concurrent deficits in adaptive behavior, and that's 

what this witness is going to address, with the deficits in 

I 22 adaptive behavior. That he is well-qualified to do, and 

23 what -- you've already heard the results of testing from 

I 24 Dr. Schmidt. 

I· 
25 

) 
I suspect that we will be hearing a great deal 
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I 
I ) 1 more about testing over the course of the balance of the 

2 

I 3 

hearing, but this particular witness is going to address the 

issues of adaptive deficits along the standard set forth by 

I 4 the Supreme Court in Atkins. 

r-
J And in my opinion, he is well-qualified to do so. 

I 6 If you wish to hear, you know, whether he has been accepted 

I 
7 

8 

by the courts, I can certainly do that. And -- and do that 

easily. But in this particular context, if -- if the 

I 9 definition of expertise is that they have to be able to have 

10 administered a test and give you a score, I -- I just 

I 11 respectfully disagree that that's the standard, but if 

I 
12 

13 

I' 14 

that's your ruling, so be it; but you won't hear it from 

this bit. 

THE JUDGE: Anything else? 

15 MR. SEARS: No. 

I 16 THE JUDGE: All right. I'll recognize him as an 

I 17 expert. It appears to me that at least with respect to 

18 as you're saying the second part of the test is what he's 

I 19 going to be addressing, and he certainly has the experience 

I 
20 

21 

in that area with these children. 

So go ahead. 

I 22 MR. CHARLETON: Thank you very much, Your Honor. 

23 Q Dr. Young, I'm going to hand to you a document 

I 24 that's been referred to earlier in Dr. Schmidt's testimony, 

I) 25 pages 70, 71, and 72 of -- of the record. For the record, 
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I 
I) 1 

2 

I 3 

I 4 

::i 

I 6 

I 
7 

8 

I 9 

10 

I 11 

I 12 

I' 
13 

14 

I 
15 

16 

I 17 

18 

I 19 

I 
20 

21 

I 22 

23 

I 24 

I) 25 

I 
I 

these are reports from a Dr. Petzold of Sacramento, 

California of approximately the middle of January 1963 from 

Sutter General Hospital. 

A (Examining.) 

Q L}U';:) Cr. Petzold appear to be d neurologist? 

A Yes, that's correct. 

Q Why do you think that? 

A Because of the style of his report. 

Q And what is it about the style of report that 

makes you think he's a neurologist? 

A The history that was obtained, his report of the 

complete neurological survey at this time. He's not saying 

psychiatric. He's not saying current medical. He's not 

saying frontologically. He's talking about sensory 

examination. He's talking about cerebellar examination or 

coordination. And he's talking about further 

neurodiagnostic studies. 

Q Are you familiar, then, with the type of practice 

standards for people who practice neurology, doctors who are 

neurologists? 

A Yes. In fact, my board certification is by the 

American Board of Psychiatry and Neurology, and 

approximately a fifth of our board examination covers 

neurological issues because there is an overlap, or there 

are biological or neurobiological substraits to behavior. 

,-. -
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I 
I.:.> 1 Q Now, Dr. Petzold is commenting on the examination 

2 of Dr. Schmidt. Dr. Petzold makes the analysis or 

I 3 observation that Mr. Ybarra's intellectual functioning 

I 4 appears to be consistent with his age. 

5 Based OIl your exper working Ivith 

I 6 neurologists, what sort of examination would a typical 

I 
7 

8 

neurologist make in the context of this kind of evaluation? 

How would he reach that conclusion? 

I 9 A By brief and cursory interaction with the patient, 

10 by taking a history or getting a history from significant 

I 11 other family, and if there is no gross speech impediment 

I 
12 

13 

I 
) " 14 

or -- or paralysis or facial droop or loss of physical 

function, and if a person is not actively psychotic and the 

zoarium is intact, generally me move on to motor function, 

15 

I 16 

cerebellar function and the like. They do not typically do 

a complete mental status evaluation. 

I 17 Q Or certainly -- or would they do intellectual 

18 testinq? 

I 19 A They would not. 

I 
20 

21 

Q So does that conversation or that observation shed 

any light on the issue before this court about whether 

I 22 Mr. Ybarra is mentally retarded, in your opinion? 

23 A In part, yes. 

I 24 Q If you'll explain that to the court. 

I 25 

} 
A In terms of relatedness, this report would 
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I --''::J- ---

1<) 1 indicate that Mr. Ybarra was not profoundly or severely 

2 retarded at this time. 

I 3 Q But only to that extent? 

I 4 A Correct. 

') o So it doesn't the issue of whether he 

I 6 might be then -- there'd be no -- it would shed no light, 

I 
7 

8 

then, on whether he made be mildly mentally retarded? 

A That's correct. 

I 9 Q Thank you. 

10 At the request of the federal public defender or 

I 11 lawyers in the office of the federal public defender, did 

I 12 

.) 13 

14 

you evaluate Robert Ybarra? 

A Yes, I did. 

Q When did you do that? 

15 

I 16 

A May I refresh my --

Q Absolutely. 

I 17 A memory, please? 

18 In March of this year, reviewing archival 

I 19 information and face-to-face clinical interview, mental 

I 
20 

21 

status evaluation and testing or structured interview might 

be a -- a more appropriate way to say that with Mr. Ybarra 

I 22 on 3/13/08. 

23 Q I'd like to ask first about this archival material 

I 24 that you referred to. What did you get? Was that material 

I 25 

) 
that our office sent you? 
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I 
I ) 1 A Yes, sir. 

2 

I 3 

Q And what did you get? 

A Neuropsychological assessment report 8/12/02 

I 4 through David L. Schmidt, Ph.D. Brief time line from your 

:) office. Donald Lund, M.D. 7/17/96. Murphy and Associates 

I 6 report of investigation 5/31/96. Lund psychiatric 

I 
7 

8 

evaluation, 10/28/96. Investigation social history, 

4/18/92. Letter, 11/8/91. Kites. James Marshall High 

I 9 School, 3/18/69. Mental health summary, Nevada Department 

10 of Prisons. Sacramento Medical Center records. Military 

I 11 records. Chapel records. Early EEGs. Kaiser medical 

I 12 

.) 13 

14 

records. Lake's Crossing records and four articles from the 

Ely Daily Times. Mental health progress notes. Nevada 

Department of the Prisons. Master problem list. Mental 

15 

I 16 

health, four sheets. Psyche or psychiatric summaries. 

Thyroid records. Records from Yolo Alternative Schools. 

I 17 Records from Diocesan Elementary Schools. Employer Chic's 

18 Produce record. Khun, K-h-u-n, records. Marshall High 

I 19 School letters. Medical sheets, mental health miscellaneous 

I 
20 

21 

is how it was labeled. Psychiatric evaluation, August 1991. 

White Pine County Sheriff records and records from Yolo 

I 22 General Hospital. 

23 

I 24 

Q Did you tell us about the interview that you had, 

then, with Mr. Ybarra? 

I 25 

1) 
A I would be happy to. The interview and 
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I 
I.) 1 instruments I used to get information from Mr. Ybarra lasted 

2 six to six-and-a-half hours at the Nevada State Prison in 

I 3 Carson city on 3/13/08. 

I 4 Q As a result of the review of all of your 

S -- all the records we sent you, rather and the 

I , 
\) result of your interview, did you reach any conclusions with 

I 
7 

8 

reasonable medical certainty about deficits in adaptive 

behavior by Robert Ybarra? 

I 9 A Yes, I did. 

10 Q All right. Please elaborate that for the court. 

I 11 A I believe I can best answer your question by 

I 12 

13 

) I 
," 

14 

reading from the last paragraph of my report which states 

"Behavior is dynamic and multidetermined. If any mental 

health professional attempts to determine the level of 

15 

I 16 

Mr. Ybarra's adaptive functioning exclusively based on 

either an interview with Mr. Ybarra, or on his current level 

I 17 of functioning, it would prove impossible to determine 

18 whether Mr. Ybarra meets the accepted standards of that 

I 19 definition of mental retardation." 

I 
20 

21 

Q In other words, if you're relying solely on the 

interview, you couldn't do it? 

I 22 A Correct. 

23 Q Okay. Do you think Mr. Ybarra's mentally 

I 24 retarded? 

I 25 

} 
A Learning what I learned today about Dr. Gutride in 
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I 
I ) 1 his intern's testing with an understanding that is not pro 

') 
l_ forma to give out-of-date tests, given my understanding of 

I 3 the Flint Effect and learning what I did today, it is my 

I 4 best professional opinion held to a reasonable degree of 

" rneciicdL r:prtainty thdt Mr. Ybarr"l meet:3 the critecion Eor 

I 6 mental retardation according to AAMR now AA American 

I 
7 

8 

Associations for individuals with intellectual and 

developmental disability standards and American 

I 9 Association -- American Psychiatric Association standards as 

10 enumerated in the diagnostic and statistical manual of the 

I 11 American Psychiatric Association DSM-IV, text revised 

I 
12 

13 .) 14 

APA2000. 

Q Okay. The -- tell us -- relate to the court 

please, then, your assessment of his -- of his deficits in 

15 

I 16 

adaptive behavior? Where does he have problems? 

A Using a process of convergent validity, meaning 

I 17 relying on more than one source of information, but 

18 basically looking for corroboration from different sources, 

I 19 not just Mr. Ybarra's telling me me something, or not, 

I 
20 

21 

relying on archival information, direct observation, 

interviews, and administration of psychological testing with 

I 22 a focus on the developmental period before the age of 18, it 

23 is clear that Mr. Ybarra suffered, and continues to suffer, 

I 24 deficits in adaptive functioning specifically the number of 

I 25 

) 
professionals have noted why Mr. Ybarra is confronted with 
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I - -- :J - - - -

I.) 1 an excess of information or affect of stimuli, he becomes 

2 overwhelmed, aqitated, avoidant, poorly communicative, 

I 3 unable to cope with complex scenarios or problem solving. 

1 4 These behaviors are illustrative of deficits in 

bdc3H: dum3Lcl:3 of adative [urtcti.nninq. And herein, I've 

I 6 tried to stay within the data and not overreach. One can 

7 

1 8 

certainly argue he has more deficits. Conceptual, social 

and practical adaptive skills, AAMR or AMAIO, as it's now 

I 9 called, standards definition, or communication and social or 

10 interpersonal skills, OSM-IV to your definition, these 

I 11 deficits in adaptive functioning with onset during 

I 
12 

13 

) I . 14 

Mr. Ybarra's developmental period have persisted throughout 

his life and continue to the present and are consistent with 

someone in, I would say -- well, someone in the mild to 

15 borderline mentally retarded range is what I've said in my 

I 16 report. 

I 17 And I said borderline because in my report I 

18 mention Dr. Gutride in his intern's testing, but other than 

I 19 that, didn't have knowledge at the time of this report about 

I 
20 

21 

the various factors of my elevate the IQ score at that time, 

and because of that reported IQ score, I extended my opinion 

I 22 to include borderline mentally retarded range. 

23 Q Okay. The -- I want to ask you something about 

I 24 the EEGs. There's been some discussion about normal and 

I 25 

) 
abnormal EEGs. 
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1 
I,) 1 Can you elaborate to the court the significance of 

2 those findings? 

I 3 A Yes, I can. 

I 
4 

') 

Q Please do so. 

I 6 EEGs. There ace false positive as well. An EEG is a 

7 

I n 

20-minute study approximately which doesn't give you as 

reliable information as what is known as a 24-hour or 

I 9 telemetric EEG. It's kind of like a halter heart monitor 

10 that a person wears for a day. A better study would be to 

I 11 have a 24-hour tracing. Also confounding the issue of an 

1 
12 

13 

1 4 

abnormal EEG are developmental differences in accordance 

from childhood to adulthood, also confounding the issue of 

normality versus abnormality, the issue of medications that 

15 the individual was examining his testing which may affect 

I 16 the EEG results. 

I 17 MR. CHARLETON: May I approach, Your Honor? 

18 THE JUDGE: You may. 

I 19 BY MR. CHARLETON: 

I 
20 

21 

I'd like to show you a report. I'll never Q 

pronounce this doctor's name, but it's April 26th of 1991. 

I 22 And I was wondering if you could elaborate that. If you 

23 could identify that for the court, other than its page 

I 24 numbers 841 and 842. If you could identify it for the court 

I 
25 

) 
and then give us some idea of its significance in the 
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1 
I:,) 1 context of our inquiry. 

2 A Dr. B-h-o-o-t-h-a-I-i-n-g-o-n, Dr. B.E. with that 

I 3 last name, middle initial A., date April 26, 1991, it's a 

1 4 

,-
") 

brain CT or cranial tomography. History says: Headaches. 

EEG. Kind of they used and the 

I ,-
0 Number one: The ventricles may be minimally prominent than 

7 

I 8 

would be expected for a patient's age. Additionally, the 

frontal corporal sulci and cerebellar "follier" are 

1 9 minimally more prominent than would be expected as well. 

10 These are felt to be secondary to some mild, diffuse 

1 11 cerebral and cerebellar atrophy. 

I 
12 

13 .) 14 

Shall I --

Q Basically what that means, though, is that the 

brain cells --

15 

1 16 

MR. SEARS: Objection. 

THE JUDGE: Let's have him say it. 

I 17 MR. SEARS: I'd like to hear it. 

18 BY MR. CHARLETON: 

I 19 Q What in laymen's terms is meant by cerebral or 

1 
20 

21 

cerebellum atrophy? 

A The brain is smaller than it is -- atrophy refers 

1 22 to shrinkage or death of tissue. Or shrinkage due to either 

23 death of tissue for a number of causes and/or failure to 

I 24 develop. 

1 25 

} . '",: 

Q That's consistent, is it not, with head injury? 
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I --" J - - - -

I.) 1 A Yes. 

2 

I 3 

Q Traumatic brain injury? 

A Yes, it is. 

I 4 Q And when we're talking about the death of brain 

r-
.1 cells, you're essentially tJlking theie 

I 6 A Yes. 

I 
7 

8 

Q Okay. 

A No midline shift or mass effect. The doctor, the 

I 9 neuroradiologist, is basically saying you're in the tumor in 

10 Mr. Ybarra's head. Attenuation and coefficients of the 

I 11 brain parenchyma are within normal limits. No abnormal 

I 12 enhancing lesion. Surrounding tissue of the brain is 

13 

I,) 14 

normal. There's no evidence of hemorrhage, and the bone 

structures are closely maintained. No fracturlitic, again, 

I 
15 

16 

damage or expansile lesion. And sinuses look good. May 

have some mild sinusitis. 

I 17 Q Is this report dated in 1991 consistent with 

18 Dr. Schmidt's finding of traumatic brain injury? 

I 19 A Yes. 

I 
20 

21 

Q Can a patient manipulate those findings of the EEG 

that the doctor whose name I can't pronounce? 

I 22 A No. 

23 

I 24 

Q Does that have relevance to the issue of mental 

retardation? Is that consistent with mental retardation? .) 25 A Yes. 

I 
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I ':J - -- - -

I) 1 Q The -- how serious a problem is it for a patient 

2 with those conditions? 

I 3 A You need a functional assessment of behavior over 

I 4 time through observation and experience to determine that, 

') or ::hat (Jets back to the issue of ,In accurate rpliable 

I 6 assessment of adaptive behavior. Experts in deficits of 

I 
7 

8 

executive function frequently state that they can pass many 

tests and neuropsychological tests; however, it is the 

1 9 observations of the person's adaptive behavior over time 

10 

I 11 

that best informs the issue of deficits in adaptive behavior 

under the mental retardation rubric or under the 

I 12 neuropsychological rubric, you would call it traumatic brain 

13 

I' 14 

injury or neuropsychological deficits. 

Q Now, in your evaluation of Mr. Ybarra and his 

I 
15 

16 

records, did you notice any other emotional or mental issues 

of mental health as opposed to mental retardation? Were 

I 17 there other -- was he suffering other problems? 

18 MR. SEARS: Objection. Relevance. 

I 19 MR. CHARLETON: I'll tie it in, Your Honor. 

I 
20 

21 

THE JUDGE: Go ahead. 

THE WITNESS: Could you ask that question again 

I 22 please, sir? 

23 BY MR. CHARLETON: 

I 24 Q I can't ask it very artfully, but I'll do my best. 

I 25 

) 
" 

Does Mr. Ybarra suffer from other mental health 

I 
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I 
I} 1 issues other than mental retardation? 

I 
2 

3 

A Yes. 

Q Okay. And can you give us a short description of 

I 4 what they are other than the neurological ones? 

') A Yes. 

I 6 Q Thank you. 

I 7 A I have opined in my report and continue to 

8 believe, as I sit here today, and I would add that the State 

I 9 of Nevada has treated Mr. Ybarra for 27 years for a 

10 

I 11 

schizo-effective disorder, chronically paranoid features, 

although that has been diagnosed from a number of different 

I 12 perspectives over the years by multiple mental health 

13 

I' : )J"':-
14 

professionals that is essentially the same problem that 

Mr. Ybarra faces. 

I 
15 

16 

Q In your opinion, has this been a lifelong 

condition, or at least arising in the developmental period? 

I 17 A Arising in the developmental period, yes. I 

18 cannot say that that was constitutional ornate or from 

I 19 birth. 

I 20 Q Okay. Would this schizo-effective disorders or 

21 the traumatic brain injury either affect the acquisition of 

I 22 or the performance of levels of adaptive functioning -- or 

I 
23 

24 

excuse me. That's not correct. 

Would it affect the acquisition or performance of 

I 25 

) ", 

deficits in adaptive functioning? 

I 
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I 
I) 
I 
I 
I 
I 
I 
I 
I 
I·) 

I 
I 
I 
I 
I 
I 
I } 

I 
I 

1 

2 

3 

4 

') 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes. And if I may explain? 

Q Yes, please. 

A The old classification -- when I first started to 

learn about these issues in the 1970s, there were organic 

and there \"](;[,2 functional diagnoses. because W0 

didn't have the diagnostic or imaging techniques or the 

knowledge to understand the neurobiological substraits from 

mind or for behavior. 

And that division between functional and organic 

is becoming less and less, and so an -- a good example would 

be neuropsychological deficits to the frontal lobe, for 

example, typically lead -- lead to psychotic symptomatology 

and difficulties with affective regulation and thereby 

adaptive behavior. And so it's all starting to come 

together and so the -- the dichotomy or the dichotomist 

thinking between functional and/or organic is becoming less 

and less real or appropriate as we tie together brain 

behavior relationships and the neurobiological and 

neuropsychological substraits of functional or mental 

illness. 

MR. CHARLETON: May I have a few moments, Your 

Honor, to confer with counsel. 

THE JUDGE: Certainly. 

BY MR. CHARLETON: 

Q These kinds of consequences that you've seen in 
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I 
I) 1 Mr. Ybarra in examination of the archival records, are they 

2 

I 3 

the kind of consequences that develop rapidly overnight, for 

example, or in a very short period of time, or is this a 

I 4 lifelong problem or deterioration? 

!) ;1111< _ :::, F,ARS : I'm qoi DC; t () obj ec t to the ','1'0 rel 

I 6 consequences because I don't know what it means in the 

I 
7 

8 

context of this question. 

MR. CHARLETON: Then I'll rephrase. 

I 9 Q The consequences that I'm referring to are the 

10 

I 11 

deficits in adaptive behavior and the issues that you talked 

about here. 

I 12 Are they the kinds of, my word, consequences or 

13 

I' .' 

14 

deficits that can arise quickly in a very short period of 

time or in -- in your opinion, are they the result of a 

I 
15 

16 

lifelong series of experiences by Mr. Ybarra? Is this a 

lifelong problem at least dating back to his head injury? 

I 17 A Yes. 

18 MR. CHARLETON: Okay. I'll pass the witness. 

I 19 THE JUDGE: Counsel? 

I 
20 

21 

MR. SEARS: Thank you, Your Honor. 

How much time have I got now? 

I 22 THE JUDGE: Oh, it's up to the court reporter. 

23 

I 24 

Probably half an hour. 

I 25 

) 
CROSS-EXAMINATION 

I 
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I 
I) 
I 
I 
I 
I 
I 
I 
I 
I' 
I 
I 
I 
I 
I 
I 
I ) 

I 
I 

1 

? 

3 

;1 

G 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

BY HR. SEARS: 

Q Dr. Young, when you began your testimony, you 

indicated that you were using the pad because you didn't 

realize you were going to be doing a consultation with 

'C; the -- an }\tkiw; evidentiacy heAring; is ::hat 

correct? It's words like that? 

A That's a mischaracterization of my testimony, sir. 

Q Okay. Then give it to me. 

A I believe what I said, if memory serves me 

correctly at this late hour, is that I was not familiar with 

the Atkins criterion or criteria as such until last night. 

Q In the introduction to your report, your letter of 

28 March 2008, you said to Mr. Abbington "Thank you for the 

opportunity to provide forensic psychiatric consultation 

preparatory to an Atkins evidentiary hearing concerning the 

kidnapping, sexual assault, and capital murder conviction of 

Mr. Robert Ybarra." 

My understanding is you want to know if Mr. Ybarra 

is mentally retarded. That statement in your letter seemed 

at odds with what you said earlier on the stand. So am I in 

error? Is this at odds with your earlier testimony or not? 

A No, it is not, sir. 

Q You understood that you were going to corne and 

testify with respect to an Atkins evidentiary hearing, did 

you not? 
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I 
I} 
I 
I 
I 
I 
I 
I 
I 

I 
I 
I 
I 
I 
I 
I ) 

I 
I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, sir. 

Q But you didn't know what the Atkins standards were 

until yesterday? 

A Specifically, no. I had not read the Atkins 

dc:ci:5iol1 or the Supreme Ce'l!'t: R",porter renditlc)11 of that. 

Q Okay. And how did reading that decision change 

your opinion? 

A It ended up not changing my opinion because the 

Atkins standard or the legal standard is the AAMR or now 

called AAIID or APA standard. 

Q So your opinion did not, in fact, change as a 

result of reading that case? 

A No. 

Q Okay. Now, your opinion did change a little bit 

from what you filed in this case and what you testified to 

today; lS that correct? 

A I said some things today that were not in that 

report, yes, sir. 

Q Okay. And when asked about the testing that was 

done whether or not Dr. Schmidt's testimony changed your 

opinion, it sounded like you wanted to remove the phrase 

borderline mentally retarded range from your conclusion; is 

that correct? 

A Yes, sir. 

Q All right. And so your decision to remove 
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I 
I ) 1 borderline mentally retarded range is based entirely on the 

2 testing that was done by Dr. Schmidt? 

I .3 A No. 

I 4 Q What was it based on? 

'] A If we say psychological testing is ohjective, 

I 6 objective compared to what? The objectivity refers to 

I 
7 

8 

standardization through norms, through control groups and 

the like. That does not mean, sir, that there is no 

I 9 subjectivity involved in psychological testing or the 

10 interpretation of test results. 

I 11 In point of fact, psychological testing is only as 

I 
12 

13 

t I": " 

14 

good -- a good part of the time as the rapport between the 

evaluator and evaluee. I am not trained specifically in the 

administration of intelligence tests. Over the course of 

15 

I 16 

30 years of practice and being married to a psychologist, I 

have some familiarity and knowledge of those tests but would 

I 17 not administer that test because I'm not qualified to do so. 

18 Q If Dr. Schmidt erred in any scoring of the test 

I 19 and you learned about that error, would your opinion change 

I 
20 

21 

again? 

A Yes. My opinion is subject to new or different 

I 22 information. 

23 Q And you said that. In all fairness, that's what 

I 24 you said in your report. New information could change the 

I 25 

) 
result. 
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I 
I _) 1 

2 

I 3 

I 4 

I 6 

I 
7 

8 

I 9 

10 

I 11 

I 12 

13 

.' 14 

I 
15 

16 

I 17 

18 

I 19 

I 
20 

21 

I 22 

23 

I 24 

I 25 

) 

I 
I 

Can you, based on Petzold's opinion, tell us with 

accuracy how Petzold arrived at his conclusion the patient's 

mental capacity was adequate for his age group? 

A Could you restate that, please, sir? 

Q I'll make it Gven easier. 

Did you call Dr. Petzold? 

A No. 

Q Do you know Dr. Petzold? 

A No. 

Q Are you familiar with any of the techniques that 

Dr. Petzold used in 1968 in his testing procedures, whatever 

they may be? 

A Yes. 

Q And how do you know that? 

A Because I work with neurologists all the time, 

because there's an overlap in training, and what 

psychiatrists and neurologists do. Sometimes psychiatrists 

are referred to as supra tentorial neurologists, meaning 

they're concerned with what happened from the eyebrows up; 

whereas neurologists are concerned with what happens from 

head to toe. 

Q But isn't what you're doing surmising what Petzold 

would have done from what your knowledge is of what others 

do? You don't know what this doctor did, do you? 

A Other than what's -- can be surmised from the 
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I 
I) 1 

2 

I 3 

I 4 

OJ 

I 6 

I 
7 

8 

I 9 

10 

I 11 

I 12 

.' 
13 

14 

I 
15 

16 

I 17 

18 

I 19 

I 
20 

21 

I 22 

23 

I 24 

I 25 

) 

I 
I 

written report, absolutely not. 

Q Okay. You testified that Dr. Petzold did a brief 

and cursory examination of Mr. Ybarra. 

And yet, you did not call Dr. Petzold, did you? 

A Th3t's J mischaracterization of my testimony, sir. 

Q What did you say? 

A There is not an elaborated mental status 

evaluation in Dr. Petzold's report. Although I think 

what yeah, with Dr. Petzold's report. That's correct. 

Q Okay. And you testified that Dr. Petzold did not 

observe someone who was profoundly or severely retarded. 

I don't think I'm mischaracterizing that, am I? 

A That's correct. 

Q He may however have seen someone who was mildly 

retarded and not recognized; is that a fair characterization 

of Petzold's examination? 

A Speculatively, yes, sir. That may be correct. 

Q Okay. But he doesn't say anywhere in here that 

this young man showed any evidence of mental retardation, 

does he? 

A That's correct. 

Q During your analysis of documents located at page 

841 through 842, that was Dr. E. Booth, the gentleman whose 

name you could not pronounce -- you spoke at some length 

about problems with EEGs; is that correct? 
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I 
I} 1 A Yes. 

2 

I 3 

Q In other words, they could be false either way 

essentially. My understanding from your reading of that 

I 4 report, that that was a brain CT? 

r-
) '\/ _.::::. c - ... ) .. 

I 6 Q Is that the same as an EEG? 

I 
7 

8 

A No. 

Q So the comments with respect to a brain 

I 9 electroencephalogram had nothing to do whatever with that 

10 

I 11 

report? 

A That's incorrect. 

I 12 Q Okay. Tell me how they interact. 

13 

I) 14 

A Because if you look on page 841 of Dr. -- I'll 

venture a guess here Bhoothalingon --

I 
15 

16 

MR. CHARLETON: Just a minute, Mitch. 

THE WITNESS: Sorry. 

I 17 MR. SEARS: That's all right. Let me have a 

18 chance to find it. 

I 19 Q All right. 

I 
20 

21 

A At the top of the report, underneath the heading, 

it says "Brain CT." So this is a -- a brain CT report. It 

I 22 says "History: Headaches. Abnormal EEG." 

23 

I 24 

Q Okay. But this particular report only lists the 

EEGs as historical? 

I 25 

) 
A Correct. 

I 
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I 
I) 1 Q This is not an analysis, this report of the EEGs. 

2 This is only an analysis, isn't it, of the CT scan results? 

I 3 A No. 

I 4 Q How did the EEG abnormality enter into his 

findincjs, then, on numb2r ()ne, if: you knmv? 

I 6 A It is appropriate for a diagnostician to list the 

I 
7 

8 

reasons for the study or the referral of the evaluation. 

The history precipitating a cranial tomography of the head 

I 9 or a brain cat scan was headaches and abnormal EEG. In the 

10 presence of an abnormal EEG and headaches, a cranial 

I 11 tomography of the brain or the head -- it's really the 

I 
12 

13 

.' 14 

head -- because it includes the bony structures in addition 

to the brain -- lS indicated. Dr. Bhoothalingon was telling 

us why the study was performed. 

15 

I 16 

Q And if I could read his results on one, he says 

the ventricles may be minimally more prominent than would be 

I 17 expected for patient's age. 

18 Can you tell me what that means? What are the 

I 19 ventricles he's discussing? 

I 
20 

21 

A There are four ventricles filled with fluid in the 

cranial vault filled with cerebrospinal fluid that connect 

I 22 to the spinal cord within the spinal column and provide a 

23 cushion or support to float the brain within the skull. 

I 24 Q Now, he says here that it may be, not that it was. 

I ) 
25 Can you tell us why he -- and I'm going to use the words 
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I 
I ) 1 

2 

I 3 

I 4 

1) 

I (J 

I 
7 

8 

I 9 

10 

I 11 

I 12 

13 

I) 14 

I 
15 

16 

I 17 

18 

I 19 

I 
20 

21 

I 22 

23 

I 24 

I 25 

') 

I 
I 

"waffling" -- why is he waffling there, if you know, instead 

of saying this is what the situation is? He says this is 

what it may be. 

A You would have to ask the doctor who did the 

study. speaklnq, are level3 of dLaqnostic 

certainty within normalized standards about the size of a 

brain structurally. And I believe what Dr. Bhoothalingon is 

stating here is those structures are not normal or clearly 

normal. 

Q But couldn't you say the inverse as well? 

A I could say? No, I'm not --

Q Not based on that? 

A I am not a -- trained to interpret the 

interpretation of cranial tomography. 

Q Did you look at this particular scan? 

A No, I did not. Nor would I be trained to 

interpret that scan if I did. I would rely upon the 

neuroradiologist's interpretation of the scan. 

Q The point that I find significant is that this 

physician who examined this CT scan never said are, only 

said may be. In the second sentence, he said more prominent 

than would be expected. 

You regard these as a clear diagnosis of an 

organic brain injury; is that correct? 

A What do you mean by "clear," sir? 
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I 
I.) 1 Q What do you mean? 

2 

I 3 

A I can say with medical certainty that they're 

indicative of brain injury, that that statement is 

I 4 indicative of brain injury. 

c 
,) Q That it is minimally more prominent than would be 

I 6 expected can only be interpreted as brain injury? Is that 

I 
7 

8 

what you're saying? 

A No, sir. That's not what I'm saying. 

I 9 Q Okay. Tell me what you're saying. 

10 A Well, you're chopping the report to bits and 

I 11 pieces in a reductionistic fashion, sir. 

I 12 Q I go to church for my lectures. I'd like you to 

13 

14 

answer my questions. NOW, let's go through it again. 

A I'm attempting to do that, sir, if you let me. 

I 
15 

16 

Q All right. 

A The basis of my opinion related to this report 

I 17 includes the report in toto, not bits and pieces because you 

18 will note in finding number one, Dr. Bhoothalingon says 

I 19 these are felt to be secondary to some mild diffuse cerebral 

I 
20 

21 

and cerebellar atrophy, although I cannot tell you why he 

used the term felt versus thought versus reasoned, but that 

I 22 is not uncharacteristic in clinical versus legal settings 

23 

I 24 

for him to state it that way. 

Q Wouldn't it be accurate if your reading is correct 

I} 25 if we just eliminated the words felt to be and you reread 

I 
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I 
I ,,) 1 that sentence for me. These are secondary to some mild 

2 

I 3 

diffuse cerebral and cerebellar atrophy. 

Isn't that the way you're interpreting number one? 

I 4 A What I said was these are consistent with or 

) i.ndicative of bLain dumaqe. 'That's Irindt r t,estitied eJ) 

I 6 earlier, and that is what I am testifying to now. 

I 
7 

8 

Q But you're testifying to that based on your 

interpretation of this doctor's report which is nowhere near 

I 9 as clear as you are reading it. 

10 How much of your interpretation is based on your 

I 11 belief that that's what has happened in this case because of 

I 12 the history that you read? In other words, you read about 

13 

I ') 14 

the swing incident; correct? 

A Yes. 

I 
15 

16 

Q You read about perhaps the pole incident? I don't 

know if you read about that one or not. 

I 17 A Yes. 

18 Q All right. Did the recounting of the swing 

I 19 incident and the pole incident affect your interpretation of 

I 
20 

21 

this letter? 

A Yes. 

I 22 Q Okay. 

23 

I 24 

A It provided convergent validity. 

Q And his behavior that you observed, okay, helped 

I 25 

) 
" 

you to decide, did it not, that there was, in fact, brain 

I 
ALL-AMERICAN COURT REPORTERS (702) 240-4393 

I JA003177 

Case 3:00-cv-00233-GMN-VPC   Document 212   Filed 01/14/13   Page 78 of 101

  Case: 13-17326, 06/10/2016, ID: 10009845, DktEntry: 43-12, Page 30 of 309

AA02385



1 
I,,:} 
I 
I 
1 
I 
1 
I 
I 

I 
I 
1 
I 
I 
I 
I ) 

I 
I 
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2 
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') 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

injury here? 

A That was one piece of data 

Q Certainly a component? 

A -- of other pieces of data, and if you take the 

isolated data if you reduce them to the point of 

absurdity on a standalone basis, this does not reflect the 

totality of circumstances or of data elements providing 

convergent validity to my opinion, sir. 

Q I tried, but I didn't understand any of that. 

Could you make it a little simpler for me. 

A I think you know what I'm saying. 

Q If I did, I WOUldn't have asked the question. 

What I'm trying to determine is how much other 

data that is in your possession influenced your reading of 

finding number one that this was conclusive proof of an 

organic brain injury. 

A My observations, other people's observations over 

time, archival data, EEG, history of traumatic brain insult, 

CT scan, psychological testing to the extent that I'm able 

to understand at least some of it in a reasonably 

understandable way -- what else? There may be more, but I 

can't think of it right now. 

Q Okay. So then in terms of your testimony about 

what is, in fact, the IQ score here, you really can't give 

expert testimony on that point? 
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I 
I) 1 A What is your question, sir? I'm sorry. 

2 

I 3 

Q With respect to your opinion on what Mr. Ybarra's 

IQ score is, you can't really give testimony on that point 

I 4 without reference to David Schmidt, because he did the IQ 

'j 

I /-

0 A He's not the only person who did the IQ scoring 

I 
7 

8 

over the course of 27 years, sir. 

Q Okay. To what extent do you rely on Schmidt as 

I 9 opposed to the others then? 

10 A To some extent. 

I 11 Q Okay. And what other IQ scores were you relying 

I 12 on? 

13 A Dr. Ted Young's IQ scores. 

I} 14 Q Okay. My recollection is Dr. Ted Young didn't 

I 
15 

16 

believe that he got valid results. 

Do you do you recall that? 

I 17 A I do. 

18 Q He was concerned about the validity of his 

I 19 results? 

I 
20 

21 

A I recall that, sir. 

Q And that was because he was concerned about the 

I 22 lack of effort? 

23 

I 24 

A May I -- may I reference --

Q Let's leave Dr. Young's report out of. He'll have 

I 25 

) 
a chance to testify. 

I 
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" Ii,) 
,/ 

In addition to Dr. Schmidt, what other 1Q scoring 

'I 

• 
-. 

3 

was was a basis of your opinion? 

A Leaving out one of -- leaveing out Dr. Ted Young's 

II t) 1Q scores, what other 1Q scores were indicative of that 

UCi)nq Ii' df?fLtlLtinn uf rTH-'nt.ai. c(;tclcddtir)n? On.J ,rl.::;rl!-:1L 

II 6 health c.:linicaJ basis being in the retarrled range, thece are 

II 
7 

8 

other 10 scores below 70 plus or minus five. 

Q Okay. And who did this? 

II 9 A May I 

II 
10 

11 

Q Sure. 

A -- refer to the records first? It's not a 

II 12 

13 

14 

specific 1Q score in and of itself. But my understanding is 

on the basis of archival information, as reported under 

number three, pages four to five, of my report on the 

IS 

16 

bottom, page five on the bottom, intelligence appeared 

psychologists and social workers opined Ybarra -- Ybarra was 

17 in a social intelligence appeared to be within low normal 

18 

II 19 

range. That would be on the opposite side of the issue. 

Q I think that's correct. 

II 
20 

21 

A Yes, sir. 11m not siding data elements on just 

one side of the issue 

II 22 Q Oh, okay. 

23 A -- in my report. 

II 24 Q So, in fact, the other reports that are in the old 

II 25 

') 
.if'" 

data said he was low normal, dull normal, words like that? 
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I 
I 1 A That was a clinical estimate of intelligence. 

I 
? 

) 
J 

There is at least one other IQ score, I believe. At least I 

thought there was. Page seven, I recall that there was exit 

I ;1 clinical estimate general fund of knowledge, page seven, 

I 6 indicdtcd LhJt his IQ was substantially lower than normal. 

I 7 

8 

Q Do we have any information about what testing he 

did? 

I 9 A I believe that was a clinical assessment or mental 

I 
10 

11 

status evaluation to include fund of general knowledge. 

Q Not -- not WAIS or one of the other recognized 

I 12 

I) 13 

14 

objective testing? 

A I believe Dr. Polly has an M.D. after his name and 

therefore 

I 
15 

16 

Q No testing? 

A No psychological testing. 

I 17 Q Sorry. 

18 A Upon referring to clinical interview and mental 

III 19 status evaluation, but that's not formalized, systematic, 

II 20 

21 

commonly used or valid, sir. It is all those things. 

Q Okay. 

II 22 A Let me see. This is clinical, not IQ testing. 

II 
23 

24 

William Asher, M.D., 3//19/69. 

A He's gone about as far as he can within limits of 

II) 25 his intellectual and emotional capacities. Let's see. So 
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I 
I ) 1 in terms of IQ scores by psychologists, we have 

I 
2 

3 

Dr. Schmidt's, Dr. Ted Young's, and Dr. 

Q Gutride's? 

I 4 A Gutride or Gutride's intern or In combination 

I 6 Q Gutride's and I can't read her name. Dr. Weyl, I 

I 
7 

8 

think. 

A Oh, we have another one. Where is that, sir? 

I 9 Q Well, that's the one you talked about Gutride. 

10 Weyl worked with Gutride on it? 

I 11 A Yes, okay. So we have three IQ scores. 

I 12 

=) 
13 

I < 

14 

Q And I think you testified that Dr. Schmidt's 

review of Gutride's and Weyl report altered your ultimate 

opinion; is that correct? 

I 
15 

16 

A Yes. 

Q Okay. What aspect of Dr. Schmidt's report altered 

I 17 your opinion about Gutride and Weyl work? 

18 A It wasn't his report per se back from 2002. It 

I 19 was his testimony regarding issues of not being able to test 

I 
20 

21 

smarter than one is or fake positive or higher, as it were. 

With my experience, training, familiarity with IQ testing 

I 22 but without formal training or knowledge of administration 

23 

I 24 

and scoring, I had a number of ideas about why it might be 

elevated but did not feel I had requisite expertise to 

I 25 

) 
venture an opinion on the elevation as reported by 
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I 
I:) 1 Dr. Gutride and Dr. --

2 

I 3 

Q Weyl? 

A Weyl. However, I thought it was important to put 

I 4 in my report because it was indicative that -- there was an 

.. 
" L r i cat ion t hat r. Y h'l. ::'T d 1;1 a s not tar de d . 

I 6 Q So when you prepared your report, your 

I 
7 

8 

suspicion and I'm going to use that word a little 

guardedly it may not be accurate -- your -- your feeling 

I 9 was that Mr. Ybarra was was probably retarded at the mild 

10 

I' 11 

level? And you were making some allowance for the Gutride 

testing when you put or borderline. Would that be fair? 

I 12 A Yes. 

13 

I) 14 

MR. SEARS: Court's indulgence, Your Honor. 

THE JUDGE: You may. 

I 
15 

16 

MR. SEARS: May I approach, Your Honor? 

THE JUDGE: You may. 

I 17 BY MR. SEARS: 

18 Q I want to show you some progress notes from 1991. 

I 19 The number is 2470. 2470. 

I 20 

21 

MR. PESCETTA: Twenty-four? 

MR. SEARS: 2470. 

I 22 Q Go ahead and take a moment and review that report. 

23 

I 24 

A (Examining.) 

Q There's a section at the bottom that purports to 

I} 2S be Mr. Ybarra's statements, would you agree, based on those 

I 
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I 
I) 1 notes? 

2 A Yes. 

I 3 Q And what was Mr. Ybarra's statement that came to 

I 4 your attention? 

:) A The - the whole notH came to wy 

I 6 Agitated by a max -- maximum security, I guess, that means 

I 
7 

8 

appear. He was agitated. Telling about his victim. 

Talking about his sacrifice to Satan. Talking about claims 

I 9 that were -- claims -- doesn't say state. Says claims. 

10 There were imaginary hooded people standing around 

I 11 him. Patient said he turned his life over to Satan to cure 

I 
12 

13 

headaches. That catches my attention. Patient also stated 

he did not feel what he did was wrong at the time. That 

I' 14 catches my attention, and I think is irrelevant for today. 

1 
l.J 

I 16 

But you all determine that. 

Patient also stated he never thought he would end 

I 17 up here having to act crazy, and having to act crazy is in 

18 quotes. Assessment: Thinks before he speaks. He acts like 

I 19 he wants. A particular point come across. 

I 
20 

21 

Q Thank you. Can I have that? 

A Continue to observe and document normal ditch 

I 22 SFS4. 

23 Q Okay. Mr. Ybarra said in this statement in '91 

I 24 during this mental health something interview, I guess, that 

I 25 

) 
he did not feel what he did was wrong at the time. 
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I 
1<) 1 Would it not be consistent if you felt that you 

2 

I 3 

didn't do anything wrong and you were being punished to want 

to do anything that you could to avoid execution? 

I 4 A Yes. 

5 

I G A Yes. 

I 
7 

8 

Q And having to act crazy in order to avoid 

execution would similarly be sensible activity, wouldn't it? 

I 9 A Yes. 

10 Q If you believe that you didn't do anything wrong? 

I 11 A Yes. 

I 12 •. , 13 

14 

Q So there is, based on Mr. Ybarra's own statement, 

some potential that what he is doing is acting crazy in 

order to avoid execution for something that he didn't do 

I 
15 

16 

wrong? 

A Yes. 

I 17 Q Your testimony is or -- or would you say that your 

18 routine questioning, your systematic questioning, is 

I 19 designed to eliminate this kind of activity from fooling 

I 
20 

21 

you? 

A No. If I may answer your question to the best of 

I 22 my ability? 

23 Q Yes, of course. 

I 24 A We would like answers to difficult questions to be 

I 25 

") 
yes or no, but that's not the way real people in the real 
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I p-------------------_____________________________ 

I) 1 world work. We would like Mr. Ybarra -- Ybarra to be ill or 

') 
L 

I 3 

faking or feigning or malingering. Both can co-exist and 

frequently do. 

I 11 Q So it would then depend upon the -- the period of 

S time 1,-,hen the Lnterviewlnq occurr,:;;J dC:i ,-"hether or not h,=:; 

I 6 was, in fact, faking to achieve a particular result or 

I 
7 

8 

giving you an accurate reflection of his mental state? 

A You're posing a dichotomous question, sir. 

I 9 Behavior is a function of person and environment or context 

10 over time. 

I 11 Q Can you attempt to rephrase my question in a way 

I 12 that you can answer it? 

13 A No . • ' 14 Q Okay. It's possible based on what you just stated 

I 
15 

16 

that he was acting crazy when you interviewed him; is that 

not correct? 

I 17 A I think it was not only possible. He did act 

18 crazy at times during my interview of him. 

I 19 Q Okay. 

I 
20 

21 

A And that's in my report. 

Q Okay. And it would make sense to act crazy in 

I 22 order to avoid the consequences of his act; correct? 

23 A Correct. 

I 24 Q Does this statement lead you to wonder whether or 

I 25 

) 
not on any particular occasion Mr. Ybarra was not giving his 
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I 
I) 1 full effort to testing? 

2 A Yes. 

I 3 MR. SEARS: May I approach, Your Honor? 

I 4 THE JUDGE: You may. 

5 MR. SEARS: This one 1 994. 

I 6 THE WITNESS: (Examining. ) 

I 
7 

8 

BY MR. SEARS: 

Q At the close of the first paragraph, Mr. Ybarra 

I 9 makes a statement about fighting to stay alive. 

10 Do you notice that? 

I 11 A Yes. 

I 12 

13 , I"t; 14 

Q This was in 1981 according to Mr. -- or at least 

according to that report after Mr. Ybarra said he saw a 

scene on the wall which essentially was an reenactment of 

15 

I 16 

the crime; is that correct? 

A Quote, screen appeared on the wall, and I watched 

I 17 me do it everything that happened, end quote. 

18 Q Okay. And he claimed that he had amnesia prior to 

I 19 that to -- to whoever this interviewer was Dr. Freeman. And 

I 
20 

21 

says he does not want to die by execution and will fight to 

stay alive. And that was in 1981; correct? That's the date 

I 22 of that? 

23 A Yes. 

I 24 Q That statement in '81 was entirely consistent with 

I 25 

} " 

the kind of statement that was stated in '91, ten years 
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SEVENTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WHITE PINE 

ROBERT YBARRA, JR., 

Petitioner, 

E.K. McDANIEL, Warden, et al.,) 
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Respondent. ) 
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