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I 
I) 1 Now, let's talk about your education. And you 

I 
2 

3 

told us that you had gone to school with a bachelor's degree 

and a master's degree at Cal State Fresno and a Ph.D at the 

I 4 University of Hawaii. One year-doc -- no, not post-doc, 

I 6 Was that at Bellevue? 

I 7 A It was about nine months. But I left to come 

8 here. 

I 9 Q But at Bellevue? 

I 
10 

11 

A It's called the Institute of Rehabilitation 

Medicine. 

I 12 Q Okay. Now, you're both -- all three of your 

.' 13 

14 

degrees are in psychology; is that correct? 

A That's correct. 

I 
15 

16 

Q Okay. I mean, I'm realizing I'm speaking 

generally, but your Doctorate -- what was your focus of your 

I 17 Doctorate? 

18 

I 19 

A Well, my Doctorate for the first three years was 

pretty much general clinical psychology so it covered the 

I 20 things clinical psychologists do: Mental illness, the 

21 adjustment of normal individuals, normal psychological 

I 22 development such as, you know, as child development and 

I 
23 

24 

things of that sort. 

And then the last two years -- actually, the last .) 25 

? 

two-and-a-half years, pretty much zeroed in on 

I 
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I 
L'age ..LU / 

I) 1 A It's reasonable. 

I 2 Q I mean, there's nothing about what I've said that 

3 is grossly incorrect? 

I 4 A That's correct. 

I 
, 1 ! 

,-; J_ 1 L :qht. 

6 A Well, let me think now. At Bellevue that was 

I 7 pretty much -- pretty much it. Although there's a great 

I 
8 

9 

emphasis on intelligence testing, and that inevitably 

involves questions of diagnosing on the one end of it mental 

I 10 giftedness and the other end mental retardation so there 

11 continues to be education In that area. 

I 12 Q Well, we can, I think, agree that intellectual 

" 
13 

14 

testing is an essential part of neuropsychology? 

A That's right. 

I 15 Q But I'm focusing not on your experience in 

16 

I 17 

intellectual testing but on your experience in mental 

retardation. 

I 18 A There 

19 Q So I want to drew that distinction. 

I 20 A They're inevitably entwined. You'll never break 

I 
21 

22 

them apart because the outcome of intellectual testing very 

often is the diagnosis of mental retardation. 

I 23 Q Okay. Well, we'll get to that distinction in a 

24 minute. But I'm really am still focusing on: Was there any 

') 25 other part of your rotations that dealt with patients with 

I 
I 
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J 
'\ 

1) 1 injury. So to that extent, there was continued education in 

] 2 the consequences of mental retardation. In this case, a 

3 person who has it and then has a brain injury on top of 

} ,1 j hel t . 

J 
6 

/\!L li,(,t, 

with people who had previously been diagnosed wi th ment<:ll 

1 7 retardation? 

8 

l 9 

A It's an armchair number, but it's reasonable, I 

suppose. 

1 10 Q All right. So then you come to Reno, and Reno, 

11 how many -- when did you come to Reno? 

I 12 A 1983. ,) 13 

14 

Q Since 1983, how many continuing courses have you 

taken in mental retardation? 

1 15 A Oh, maybe four or five, I suppose. 

16 Q And when are they? When were they? 

I 17 A Well, I've been taking courses -- since '83, I 

I 18 think, every year. Taken a number of continuing education 

19 courses. 

J 20 Q All right. Well, then, let me be more specific. 

J 

21 

22 

I'm talking about those courses specifically devoted to 

mental retardation. 

I 23 A Well, there have been a few of those, but I'd have 

24 to pullout my records. 

I} 2S Q When was the last one? 

I 

J 
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j 

1 

J 

I 
J 

J 

J 

,) 

1 they're weak but, as I said, where they're strong. 

2 Q So you use the same system that you used in this 

3 case? 

4 /\ Not the identical system. It varies a little bit 

Okay. So nothin(::l radically di£terellt than what 

7 you did here to -- for this case? 

8 A I think that's fair to say, yes. 

9 Q Okay. The -- do you use a formal adaptive deficit 

10 assessment tool? 

11 A 1--

12 Q Or do you just interview these people? 

13 A No, I interview. I think what I have -- there are 

14 some tests, we use the word ecological validity. And there 

15 are tests of post-concussive-type questionnaires and things 

16 like that. But formal adaptive things, one would be 

17 Vineland. No, I usually -- occupational therapists, we're a 

18 team with the voc rehab. They often give those instruments. 

19 I typically do not. 

20 Q You don't rely on those instruments, you don't 

21 give them, or do you look at the scores? 

A Oh, if I have access to them, it',:; just a matter 

23 of the way it comes down. Voc rehab typically does not send 

24 me records 

2 .5 Q Okay. 
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I} 

1 

1 

J) 
, 

J 

] 

1 Q Okay. 

2 I\ But it's a test of withholding of effort. 

3 Q All right. 

4 A Keep this to say "malingering," you've got to 

that. So we'll say suboptimum effort just becJuse we don't 

7 want to say that we're looking inside another person's head. 

8 Q All right. 

9 A It's a malingering test. What's the name of test? 

10 Q All right. What I'm asking you, though, is --

11 what you're saying is that despite Dr. Tombaugh's cautions 

12 in both the manuals and In his published work, they don't --

13 he doesn't mean what he says? 

14 A He called it the Test Of Memory Malingering. 

15 That's the title he gave it. Let me quote to you: 

16 "Contrary to the impression, meaning individuals who have 

17 contacted the present author, Dr. Tombaugh, with specific 

18 questions about how to interpret the TOMM, the TOMM is not a 

19 malingering test per se. It is a test to determine whether 

20 or not an individual is feigning or malingering a memory 

21 impairment. Consequently, the TOMM does not measure a 

22 qener.Jl trade called malingerinq." 

23 Q Do you agree with that statement? 

24 A I agree that's a very cautious statement, and I 

25 agree with the spirit of the statement but if that is meant 
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I) 1 Q Okay. So number -- number nine, you started that? 

I 
2 A That's right. 

3 Q Not -- you did not start at number five? 

4 A That -- well, that's correct. Number five is 

b CJ ukay. So yOll :5tarted up here (indicatinq). 

7 A That's correct. 

8 Q I want to make sure that I've got the right one. 

9 And I apologize to you. That's my fault. I was looking at 

J 

10 

11 

the wrong page. I'm looking instead at a page called 

Similarities. 

f 12 Now, would you please go through that again and 

1) 
13 

14 

tell us the right -- the correct point in which it should be 

started for a person of Mr. Ybarra's age? 

f 
15 A Well, it would be question number seven for his 

16 age. 

J 17 Q Okay. Now, when we say "starting point," what 

18 does that mean? 

19 A First question you give. 

1 20 Q Okay. And why do we pick question numbers --

21 excuse me -- number seven as opposed to question like number 

} )2 

J 
23 A Well, they figure that people of that age, 

2/j everyone's going to be able to get them. 

J "} 
25 Q Right. 

.,;..-

] 

J 
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I) 
j 

I 
/) 

I 

1 measures more than the four elements or constraints that it 

addresses? 

'3 A No. It does not measure them both. 

!J Q So a test that addresses 11 is going to give you a 

1\ if you could get valid findings from that test, 

7 yes. 

8 Q Right. 

9 You described it really as a series -- you said it 

10 was 9 out of 14, but in reality, it's 9 out of 11 with 

11 optional subtests? That's when Dr. Schmidt did. 

12 A Well, I typically give all 14. There are 14 

13 altogether. 

14 Q That those 14 be given. 

IS The last three are optional in the decision, the 

16 clinical judgment of the evaluator? 

17 A That's correct. And depending upon the purpose. 

]8 For example, the last three are really for 

19 neuropsychologists, so if you're a neuropsychologist looking 

20 at brain injury, you really should give the last three. 

21 Q All right. But you'd said on direct examination 

2:2 that you found no -- you had no real quarrel with 

23 Dr. Schmidt's decision to give 9 and 

24 A No. I mean, I have to be in sympathy because I 

25 brought my first -- I brought my full 14 tests WAIS-III with 
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'1 

7 

B 

9 

0 

11 

1 

) 13 

14 

15 

16 

17 

18 

19 

20 

1 

22 

23 

24 

) 25 

" J 

1 h 

A h t 1 D . chm cit T 

{t,l \i r l 

o y. We II, h n, 1 1 Y the <J uundwork lor 

Int ll.i 11 curve; r ? It' 

ured on a Bell curve? 

A I 's measured on a Bell curve. 

e with mental retardation and peop] with 

ry rior ar in the two extremes: The bottom 

.8 percent and the top 2.8 percent or 2 percent rather for 

ch of the extremes; correct? 

1\ That' correct. 

Q Data which would show that that, say, on the 

bottom end that that 2.8 had migrated down to, like, a 1.6, 

would start to be suspect, or do you disagree? 

A If you can make the case, if Dr. Schmidt can make 

the case that the size of that migration is substantial 

nough and that you compare the the difference between 

this man' measured 1Q and the requirement for mental 

retardation, the most extremely generous requirement would 

be 75 and, you know, it's really 70 -- they're saying plus 

or minus five -- that means, well, maybe, possibly, he had a 
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! !) 

"HARLETON: y 

lIE WITN 

r. 

o 

" , ) 

Q Want 0 focus on 

ou' 

q L nq t: (J t 

L L 'm 

A For the record, I'm aying you did lie. Okay. 

If that makes you 1 , that' ine. 

A All right. 

Q I want to focus on two statements. rst, about 

he TOMM, and hen about your statement about the other 

in truments that's were avail Ie to Dr. Schmidt. 

A Yes. 

Q Okay? So we're dealing with really two different 

sub ec s here, but I wanted to go that route. Now, in this 

book, t's entitled The Assessment of Feigned Cognitive 

Impairment, and it's edited by Kyle, I assume that's 

Brower Boone. 

Kylie. It's a female. 

o Kylie Brower-Boone. Thank you. 

We're talking about pages 324 to 339. Okay? 

A Yes. 

Q All right. Now, we're talking here -- there's a 
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,) 1 Q Yes. I know where you're going with this and 

2 that's fine. I understand what you're saying. 

3 But this is the book that you said justified what 

iJ you did. 

6 did. 

7 Q Okay. 

B A But it does show that the TOMM is applicable to 

9 this group. 

10 Q Okay. We'll go there. 

11 But the other arguments that you made suggest that 

12 Dr. Schmidt erred, that you couldn't -- he should have 

I) 13 
,J 

relied on the other tests back in 2001. 

14 A That's correct. He should have. 

15 Q Okay. And those tests would have included the use 

16 of standard cut-offs. 

1'7 Now, I understand you're adjusting the cut-off, 

I 18 but the use of standard cut-offs were Sears, the OCT, the 

19 

( 20 

Rey IS-Item Test, the RDS, the DS, ACCS, although I think 

that's the same test, the FTT, the Vocabulary Digit Span, 

1 
21 and Mittenberg Discriminant Function, and even the TOMM may 

22 lead to an unacceptable use of the false-positive 

t 23 implications. And the use of derived effort indicators and 

I) 
24 

25 

the WAIS-III appears to be contraindicated and also a series 

of false positive. 

f 

J 
• T T 
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1 They have done it maybe 30, 40 times. 

2 o Do they accept a Stanford-Binet five? 

3 A You know, I don't know if anyone has ever tried to 

4 sprinq a Stanford-Binet test on them. The Stanford-Binet 

6 appUcdoility in the very ed()cs of TQ. For eXJmplc, it you 

7 suspect some little kid has an 1Q of 200 I'm just giving him 

8 the Stanford. 

9 Q I'm sorry. 

10 A Otherwise, it's a bad instrument. 

11 Q Do they accept the Stanford-Binet? 

12 A I have never asked them. I would assume they 

13 accepted them. 

14 Q You don't know for sure? 

15 A I don't know for sure. 

16 Q Now, is it your testimony that you can say with a 

17 reasonable professional certainty that Robert Ybarra was 

18 faking or malingering during the administration of Dave 

19 Schmidt's tests? 

20 A The criteria I'm being asked to speak to is more 

21 likely than not; is that correct? 

22 Q No. I'm asking for a reasonable professional 

23 certainty. 

24 A I'm asking the court to clarify what degree of 

25 competence I have need to have in my opinion. 

ALL-AMERICAN COURT REPORTERS (702) 240-4393 

JA003348 

Case 3:00-cv-00233-GMN-VPC   Document 212-2   Filed 01/14/13   Page 49 of 101

AA02556





'\ 1 
j 

(An off-record discussion was held between 

2 Petitioner counsel of record.) 

I 
3 BY MR. CHARLETON: 

4 Q When you administered the test to Robert Ybarra, 

b A Two correctional ofLicers. 

7 Q So the correctional officers were there in the 

8 room with you? 

9 A Yes, they were. 

10 Q And you think that that's appropriate? 

11 A I had no choice. They told me that's the rules, 

12 and it's it's not a major invalidating variable. My 

13 preference is to be alone. But you have to accommodate what 

14 the prison requires. 

15 Q All right. Let's -- let's talk about that a 

16 little bit. You do concede, then, it could have an invalid 

17 impact on your testing procedures. It can introduce an 

18 element into this that's just not controlled in the testing? 

19 A Your last statement, I will agree to. 

20 Q Okay. Someone who's suffering from delusional 

21 behavior well, let me ask you, do you agree or disagree 

22 that Eobert Ybarra is mentally ill? 

F3 A You know, I have to say I don't know. 

24 Q That's fair. Someone who might be suffering from 

I) 2S delusions or might be schizophrenic, would the presence of 

ALL-AMERICAN COURT REPORTERS (702) 240-4393 
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I ) 1 depending on where your starting point was. 
" 

} 2 And this was proving -- you know, it depends on 

3 how you look at it, but it was making a smaller pool of 

} 4 retarded individuals where it had been over 2 percent, 

} 
6 up. It was also making us all smarter on the other end, so 

i 7 you know, it depends on your perspective of what you're 

8 

I 9 

doing. 

Q So to make it simple for somebody like me, what 

f 10 we're talking about in intelligence distribution is a bell 

11 curve? 

f 12 A Correct. ,) 13 

14 

Q Which is called that because it's shaped like a 

bell? 

1 15 A Correct. Highest in the middle, which is average. 

16 Stretches out at the tails which is the fewest people in it. 

r 17 Q And so the effect of this migration that you're 

f 
18 talking about happens at those thin ends at the extremes? 

19 A It's most evident at those extremes, yes. 

l 20 Q But does it affect everybody? 

1 
21 

22 

A There's a drift on everyone, but it's more 

pronounced at the ends of the test, where the test actually 

J 23 is put to its greatest challenge. 

24 Q And how does -- is there is there a theory that 

J 't?\ 25 accounts for why this happens? 
" '1 

J 

J 
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, 

,) 

} 

1 

L C...LI..J \....... LV U 

1 takinq the test. 

2 Q And that doesn't -- well, does that have anything 

3 to do with intent? When you're giving this test, it's not a 

4 question of somebody, you know, figuring it out, which items 

6 A No. The 

Q It's you take another whole set of questions and 

8 you give it to a whole bunch people, and then you norm them; 

9 is that 

10 A You keep some of the items if they're proving 

11 effective, and you throw out some of the items so that 

12 you've got similar items, and then you've got all new items 

13 in the test. So each test is familiar, like I assume that 

14 when I get the WAIS-IV, I'll recognize many of the items, 

15 but there will be new items. But more importantly, there 

16 are new norms for the items that are in the test. 

17 And -- and -- and I think -- I think it's best 

18 looked at as it's -- it's an attempt on the part of the 

19 publishers to keep the test honest, shall we say, in 

20 classification of the population. 

21 Q So in -- but in 1981, what was Dr. Gutride 

22 supposed to do? 

23 A You know, and when I spoke yesterday, I didn't 

24 realize that three years -- or three months before it came 

25 out, he had no choice, he had to get the best test that he 

!\ T T.- A l\;fR.RTrA N rOT TR1"' R.RPOR'I'EIlS (702) 240-4393 
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I 
I·) 

1 we'll make a test, and it will last forever. 

2 And some tests we've kept around for years and 

3 years and years and years, and they're not as critical. 

4 these clearly change, and we know the drift. 

I 
) 

6 

7 

8 too. 

I ) 

A 26 years. 

Q 26 years, thank you, I would fail that test, 

A 9 I've got a math portion I can give you. 

Q 10 In that -- in that 26 years, there would have 

11 been, under this analysis that you talked about, an 

12 inflation that could be as high as how many points? 

But 

13 A A standard deviation is 15 points. So it would 

14 add 15 points to where you -- where your real intelligence 

15 was, your actual intelligence, would add 15 points, and then 

16 you've got plus or minus five as it always goes. And so you 

17 would drift up, according to Flint's research and the Flint 

18 Effect, you'd drift up 15 points at that point. 

19 Q And can you cite any of that research? 

20 A The article I'm thinking of comes from about 1985, 

21 and I don't have a citation. I've got it back at the 

?::: office, hut you know, I don't have it. 

23 Can we provide -- can you provide it to the court? 

24 Clearly, it can be provided to the court after 

2S this, but I can't -- I can't provide it now. 
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Page 1/4 

\, 
) 1 which this examination was conducted? 

2 A Correct. Conditions can make a -- a big 

3 difference in examinations. 

t1 Q And you, along with others and the history, have 

6 A Correct. 

7 Q And this is something that Dr. Ted Young indicated 

fl he just didn't have an opinion on. When you're examining 

9 somebody for -- when you're conducting the kind of 

10 examination that you did, do you have to consider whether 

11 there's the presence of a mental illness? 

12 A Yes, and you'll notice in my interpretation of the 

) 1 ') 
L..J IQ results, I say he's mentally ill, and this may be 

14 suppressing it, but this may also be his actual scores, 

15 because he's chronically mentally ill and brain damaged. 

16 Q And does that also affect the conditions of the 

17 test? 

18 A Yes. It can affect all sorts of things, including 

19 how much testing you can do in one day, which I found, and 

20 how long it takes to get rapport, because he's very 

21 distrustful and paranoid. It -- it affects all aspects of 

22 testing that have to be taken into account. 

23 Q And would the presence of other people, other 

24 

I >, 25 ) 

authority figures in the room, possibly have an affect on 

that? 

I 
• T T 
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t='(J'l8 J / b 

) 1 1\ Yes, I have. 

') Q And a lot of reports in other cases. Do you try 

3 to find out what the conditions were when you're disagreeing 

1 with a prior report, what the conditions were ill previous 

6 A Yes, I do. 

7 Q And part of that would be trying to get the raw 

8 data? 

9 A Correct. 

10 Q And did Dr. Young ever ask for your raw data? 

11 A He did not. 

12 Q Before he conducted his examination? 

13 A No, he didn't. 

14 Q As a professional in your field, would you ever 

15 characterize a previous a previous report by some other 

16 doctor as absolutely positively wrong without knowing the 

17 circumstances? 

18 A No, I wouldn't. 

19 Q What --

20 MR. CHARLETON: Never mind. Sorry. No, you go 

21 ahead. 

22 BY MR. PESCETTA: 

23 Q What's the use of the -- what's been called the 

24 TOMM? 

A TOMM -- in the mid '90s, we began to develop 
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J:'age 1/':1 

) 1 malingering tests that were supposed to identify people who 

2 were faking a variety of disorders. The TOMM was developed 

3 in 1996 and published in that data. 

Ij Q And in terms of ldentifying somebody who lS of 

.'-; 

(j that an appropriate instrument to determine whether there's 

7 malingering or not? 

8 A You know, the Jiterature comes down on both sides 

9 at this point. The 2007 article that we just talked about, 

10 the Hurley article, says that it's classifying 41 percent 

11 using the cut-offs, and so they've been trying to adjust the 

12 cut-offs. My issue in '01 and '02, the beginning of '02, is 

) ,::,:' 13 that none of these measures fit Mr. Ybarra's circumstances. 

IIj He was a mentally ill individual who was low intellectual 

IS functioning, and I didn't have norms for any of these. So 

16 that to give any of the so-called malingering tests, I 

17 think, would have accounted to malpractice, because I would 

18 have been using tests for which there were no norms 

19 available at the time. 

20 Q And you indicated that you had -- you had given 

21 one of your graduate students -- had tried to get your --

22 one of your grad students to fake retardation? 

23 A I did. 

24 Q And he was unsuccessful, I believe was your 

'\ 25 
J 

testimony? 
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J) 
1 
'" 
] 

1 to zero Jata, I take it? 

A No. There's a significant amount of data that 

3 exists in this case regarding performance by Mr. Ybarra in 

his developmental years. 

I) 

1\ Yes, L have. 

7 Q -- in this case? Could you find anything about IQ 

8 testing anywhere in those materials? 

9 A No. And I'm a former Air Force psychologist, and 

10 I can read some of these scores, and they are not -- they're 

11 

12 

13 

14 

15 

16 

J 7 

] 8 

19 

20 

21 

23 

24 

2 " _J 

not availuble. It's not clear what his 1Q functioning was. 

And -- and, you know, the -- the things that have been said 

about people getting in the military, they -- there were 

various stands at various times for getting in. 

Q And so the -- as a former psychologist in the 

services, would it be your opinion that a blanket statement 

that nobody who is mildly mentally retarded has ever gotten 

into the armed services of the United States, would you say 

thut that's true or false? 

A I personally have discharged people who have 

gotten into the armed services of the United States who are 

mentally retarded. 

Q And so when we look at the -- at the military 

records, and I'm talking about just for the the court and 

counsel's reference, the -- the original -- his original 
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DECISION AND ORDER
DENYING PETITIONER'S
MOTION TO STRIKE THE

DEATH PENALTY

-VS-

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF WHITE PINE

E.K. McDANIEL, Warden, et al.,

Respondents.

ROBERT YBARRA, JR.,

Petitioner,

Complete details of the crime and evidence presented at trial is in the Court's Order Dismissing Petition
for Writ of Habeas Corpus filed 7/20/04 in this case.

Page -1-

PROCEDURAL HISTORY

On September 29, 1979, Petitioner Robert Ybarra, Jr. drove sixteen (16) year

old Nancy Griffith to a remote location west of Ely where he beat her, raped her, poured

gasoline on her, lit her on fire and left. She died less than two (2) days later.'

In June 1981, Ybarra was convicted of First Degree Murder, First Degree

Kidnaping, Battery With the Intent to Commit Sexual Assault and Sexual Assault. The jury

sentenced him to death. Ybarra appealed his conviction and sentences and on March 3,

Case No. HC-0303002

Dept. No. 1
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1982, the Nevada Supreme Court affirmed the conviction and sentence. 2 A petition for

rehearing was denied and a petition for writ of habeas corpus was denied by the United

States Supreme Court on February 25, 1985.

On March 19, 1985, Ybarra filed a petition seeking post-conviction relief. A

supplemental petition was filed in June 1985 and a hearing was held on September 16-17,

1985. On July 9, 1986, this court, the Honorable Merlyn H. Hoyt presiding, denied post­

conviction relief. The Nevada Supreme Court affirmed on January 27, 1987.°

On March 1 0, 1988, Ybarra filed a Petition for Writ of Habeas Corpus in the

First Judicial District Court of the State of Nevada. The Petition was dismissed on

December 30, 1988 and the Nevada Supreme Court affirmed the dismissal on June 29,

1989. Ybarra then filed a federal habeas petition on August 14, 1989. A statement of

additional claims was filed on May 14, 1990, and a second statement of additional claims

was filed on December 14, 1990. The Federal Court dismissed the petition without

prejudice on March 31, 1993.

Ybarra filed a Petition for Writ of Habeas Corpus in the above entitled court

on April 26, 1993 and a supplemental petition on February 5, 1995. Respondents filed a

Motion to Dismiss on October 17, 1997. On June 29, 1998 the Court entered a

comprehensive order which denied Ybarra any relief. Ybarra appealed and the Nevada

Supreme Court dismissed the appeal on July 6, 1999.

Ybarra filed another Petition for Writ of Habeas Corpus on March 6, 2003.

2Ybarra v. State, 100 Nev. 167,679 P.2d 797 (1984).

'Ybarra v. State, 103 Nev. 8, 731 P.2d 353 (1987).
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Respondents filed a Motion to Dismiss on October 6, 2003, which was opposed by Ybarra.

This Court granted the Motion to Dismiss on July 20, 2004, and Ybarra appealed. The

Nevada Supreme Court affirmed the dismissal on appeal, but remanded the case to allow

him an opportunity to litigate his claim of mental retardation pursuant to NRS 175.554(5).

Ybarra filed a Motion to Strike Death Penalty based on a claim of mental

retardation which was opposed by the State. On April 29 - 30, 2008 a hearing was held

on Petitioner's Motion to Strike the Death Penalty. Ybarra was present and represented

by Michael Pescetta, Esq. and Michael Charleton, Esq., both Federal Public Defenders.

Respondents were represented by Richard Sears, Esq., White Pine County District

Attorney. The Court received exhibits in excess of three thousand (3,000) pages and

testimony from psychologists David Schmidt and Ted Young, and from psychiatrist Mitchell

Young.

The Court has reviewed the information presented and finds that additional

briefing or argument is not necessary.4

17

18

19

20

21

22

23

24

25

26

DISCUSSION

In Atkins v. Virginia, the U.S. Supreme Court held that the imposition of the

death penalty on a mentally retarded defendant constitutes cruel and unusual punishment

prohibited by the Eighth Amendment to the Federal Constitution.5 The Court left the task

4

On May 2, 2008, the State filed a Notice of Supplemental Filing of Doctor's Report. On May 27, 2008
Petitioner filed a Motion to Strike or in the Alternative to Re-Open the Hearing. The State filed an
Opposition on 6/13/08. On June 25, 2008 this Court entered an Order Granting the Motion to Strike and
ordering the Notice of Supplemental Filing of Doctors Report stricken from the record.

536 U.S. 304; 122 S. Ct. 2242 (argued February 20, 2002, decided June 20, 2002.)
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of determining how to implement Atkins to the individual states.6

In 2003, the Nevada Legislature responded to Atkins and enacted NRS

174.098, which allows a Defendant facing the death penalty to file a motion to declare he

is mentally retarded. The statute requires the Court to conduct a hearing, and if

•.. . the court determines based on the evidence
presented at [the hearing] that the Defendant is mentally
retarded, the court must make such a finding in the record
and strike the notice of intent to seek the death penalty."

"Mentally retarded" is defined in the statute as "significant subaverage

general intellectual functioning which exists concurrently with deficits in adaptive behavior

and manifested during the developmental period."ª

In order to find that a person is mentally retarded, the Court must find that the

person

(1) has significant subaverage intellectual functioning;

(2) which exists concurrently with deficits in adaptive behavior, and

(3) that both are manifested during the developmental period.

The burden of proof is on Ybarra to prove by a preponderance of the evidence that he is

mentally retarded.9 The term "preponderance of the evidence" means such evidence as,

when weighed with that opposed to it, has more convincing force, and from which it

Schriro v. Smith, 546 U.S. 6; 126 S.Ct. 7 (2005).

'NRS 174.098(6).

NRS 174.098(7).

NRS 174.098(5)(b).
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1

appears that the greater probability of truth lies therein."" In simple terms, a

preponderance of the evidence is presented when the "existence of the contested fact is

more probable than its non-existence."11

FACTUAL HISTORY

Based on the testimony and exhibits admitted into evidence, the Court finds

as follows:

Ybarra Robert Ybarra, Jr. was born in Sacramento, California on July 20,

1953. He had three (3) younger brothers and a younger sister." Ybarra's mother was 15

or 16 when he was born," and his life was normal without difficulties until age 9 when he

was knocked unconscious by a railroad tie that struck him in the forehead."

After his head injury, Ybarra began to experience migraine headaches and

was prescribed medication from doctors.15 Ybarra was prescribed Dilantin, Mebaral, a

Darvon compound and another drug which he took four (4) times a day."°

Mebaral is a barbiturate that was prescribed for headaches and as an anti-

"Nev. J.1. 3.00 (1986).

''Brown v. State, 107 Nev. 164 (1991).

'Evidentiary hearing exhibits, Volume Il, page 1245 (hereinafter Vol. II, p. 1245).
13

Vol. II, p. 1245 and Vol. II, p. 1311.

"vol. II, p. 1307; 1311; Vol. 1, p. 473.

"Vol. I, p. 566, Ybarra testimony, 8/4/1999; Vol. II, p. 1245.

"vol. 1, p. 998; Vol. 11, p. 1245; Vol 1, p. 566.
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convulsant.17 Mebaral acts as a sedative which can cause slurred speech and confound

the interpretation of an EEG. The abrupt cessation of the drug can cause erratic behavior

and seizures. "° Dilantin is a similar anti-convulsant that was also prescribed for

headaches. It can also confound EEG testing."

Not long after his head injury, Ybarra began smoking marijuana and drinking

alcohol.2º According to Ybarra, because of the headaches and auditory hallucinations

(from his head injury) he became involved in illegal drugs, and then became unpopular and

chronically depressed.?' His parents accepted his use of alcohol and marijuana.22

By the time Ybarra was 14 years old, he was falling far behind in school, was

truant and the subject of bullying from other students.23 In March 1968, Ybarra's doctor

stopped prescribing Mebaral and instead prescribed Dexedrine. Dexedrine is an

amphetamine like substance that can cause tremors, tic's and agitation. It can also cause

17

Video Taped Transcript of Proceedings, 4/30/08, p. 46 (hereinafter VT, 4/30/08, p. 46). The official
transcript of the proceedings was inaccurate as to various parts of the testimony. Where necessary the
Court will refer to the more accurate video taped transcript.

I/T, 4/30/08, p. 47.

""/T 4/30/08, p. 48-49.

vol. II, p. 1246; Vol. IV, p. 2361; Vol. V, p. 2802, 2442.

Col, II, p. 970-971, reported to Dr. Rich 2/12/81.

vol. II, p. 1245, p. 2802.

vol. 1, p. 26-27; Vol. II, p. 1311.

"vol. 1, p. 27.
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a person to appear moody, irritable or emotionally labile.25

In April of 1968 Ybarra transferred to Yolo High School because of peer

problems and academic failure.26 By the time Ybarra turned 15, he was using illicit drugs

and alcohol on a daily basis."7

Ybarra dropped out of school in 1969.28 The school psychologist

recommended a medical exclusion for Ybarra but found that he did not present any

vocational handicaps."° Although Ybarra dropped out of regular school at age 15, he then

attended night school and worked during the day, receiving an adult education diploma in

June 1972 just prior to his 19" birthday."" According to Ybarra, he worked as a fork lift

operator in the Sacramento area from 1970 until 1976.°

Prior to receiving his diploma, Ybarra enlisted in the U.S. Marine Corps. His

mental testing revealed "dull normal" or "borderline" intelligence and he was found to be

fit for duty. On October 15, 1971 he was accepted into the Corps having passed the

VT, 4/30/08, p. 47-48.

?vol. I, p. 125.

27

Vol. I, p. 717; Vol. II, p. 2326, 2361; In a 1976 hospital report, Ybarra gave a 10 year history of drinking a
six pack of beer per day. Vol. I, p. 46.

vol. II, p. 998.

"%vol. 1, p. 124, 123.

"vol. 1, p. 128; Vol. II, p. 985.

"vol. II, p. 962.

"vol. I, p. 189, 193-194.
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required mental, moral and physical examination. Within a week, Ybarra was apparently

caught engaging in homosexual activity with a Private Schillo.34 Ybarra was examined by

a psychologist who found no mental or physical disability, however, after Private Schillo

also admitted the homosexual contact, Ybarra was discharged from the Marine Corps."

The next fall, after receiving his high school diploma, Ybarra again enlisted

in the Marines, but did not disclose his prior enlistment. He was recognized and then

discharged.36 Ybarra later enlisted in the Army National Guard, but was given an

honorable discharge in 1974 because of asthma."

Thereafter, Ybarra moved to Oregon where he met his future wife. They

moved back to Sacramento and she became pregnant. In August 0f 1979, Ybarra's wife

left him and returned to Oregon. He then worked in Montana before coming to Ely, Nevada

in September 1979. Throughout this period Ybarra was always employed.38

DEVELOPMENTAL PERIOD

The Nevada Legislature has not defined "developmental period" as used in

NRS 174.098. Thus the Court must look to experts in the field of mental retardation to

determine the meaning of "developmental period." Testifying for Ybarra, Dr. Schmidt

"vol. 1, p. 219.

vol. I, p. 140, 143, 146.

vol. I, p. 152, 147, 144.

"vol. I, p. 154-156.

"vol. I, p. 217-218, 230.

"vol. 1, p. 133-136; Vl. II, p. 962.
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stated that the developmental period is childhood up into early adulthood, sometimes up

to 21 years old and sometimes up to 25 years old, depending on the state.39 The Court

was unable to find any State law that defined the developmental period to age 25. A total

of 20 States have defined the period prior to age 18, only 4 States have extended the

period to age 22, and 11 States did not set an age. Some states do not have the death

penalty and thus have no similar statutes."° Dr. Mitchell Young, who also testified for

Ybarra, implied that the developmental period was before age 18.41

The American Association of Mental Retardation (AAMR) has defined mental

retardation as a disability that originates before age 18.° The 2002 Edition of the AAMR

manual indicates that an emerging consensus in the field is that mental retardation is a

disability that manifests itself early in life and before age 18.°

""TP 4/29/08, p. 19; 54.
4)

Before age 18: Arizona (ARS $13-703.02); Virginia (VA Code Ann S19.2-264.3:1.1) California (Cal. Pen.Code S1376); Arkansas (A.C.A. 5-4-618); Florida (Fl. R. Crim. P. 3.203); Tennessee (Tenn. Code Ann.
$39-13-203); Idaho (Idaho code S19-2515A); Illinois (725 ILCS 5/1 14-15); Washington (Rev. Wash.
Code (ARCW) $10.95.030); Louisiana (La. C. Cr. P. HRT 905.5.1); Alabama (Ex Parte Perkins, 851
S0.2d 453 (2002)); North Carolina (N.C. Gen. STAT. S15A-2005); Oklahoma (21 OKLA. St $701.10);Missouri ($565.030 R.S. MO); South Dakota (S.D. Codified Law $234-27A-26.1); Mississippi Chase v.
State, 873 S0. 2d 1013; New York (N.Y. Crim. Proc. Law 400.27(12)(e)); Pennsylvania Commonwealth
v. Gibson, 592 Pa. 411, 415 (2007); Montana (Mont. Code Anno. $53-20-102 (2007)(8)(c); Kansas
(K.S.A. $76-12b01(e). Before age 22: Indiana (Burns Ind. Code Ann. $35-36-9.2); Utah (Utah Code
$77-150-102); Maryland (Md. Criminal Code Ann. $2-202); Indiana (Ind. Code Sect. 35-36-9-2). No ageset in statute: Colorado, Nebraska, Nevada, New Mexico, Kentucky, Oregon, Connecticut, North Dakota,South Carolina, Georgia, Texas.

"TP 4/29/08, p. 197.

42

MENTAL RETARDATION: Definition. Classification. and Systems of Support, 10" Edition, AAMR
(2002), p. 19, 197 (hereinafter "AAMR, (2002)."

AAMR (2002), p. 16.
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Since Nevada has not chosen to define the developmental period as

extending beyond age 18, the Court finds that in accord with the consensus in the field,

and the majority of States with the death penalty, the developmental period is up to age

18.

SIGNIFICANT SUBAVERAGE INTELLECTUAL FUNCTIONING

As noted above, in order to make a finding of mental retardation, the Court

must find by a preponderance of the evidence that Robert Ybarra, Jr. has significant

subaverage intellectual functioning.44 The legislature did not provide a definition for

significant subaverage intellectual functioning, and thus the Court must again rely on

experts in the field.

According to the AAMR, intelligence is a general mental ability. It includes

reasoning, planning, solving problems, thinking abstractly, comprehending complex ideas,

learning quickly, and learning from experience.45 Reliance on a general functioning IQ

score is the measure of human intelligence that continues to garner the most support

within the scientific community."° According to the AAMR, the "intellectual functioning"

criterion for diagnosis of mental retardation is approximately two standard deviations below

the mean, considering the SEM (Standard Error of Measurement, i.e. ±3 to 4 IQ points) for

44

NRS 174.098(7). The Court must also find deficits in adaptive behavior concurrently manifested duringthe developmental period.

"AAMR (2002), p. 51

AAMR (2002), p. 51.
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the specific assessment instrument used and the instrument's strengths and limitations.47

Two standard deviations below the norm would approximate a score of 70.

However, an IQ score of 70 is most accurately understood not as a precise score, but as

a range of confidence with the parameters of at least one SEM (i.e., scores of about 66 to

74; 66% probability), or parameters of two SEM's (i.e., scores of 62 to 78, 95%

probability.)"

Evidence of Robert Ybarra's Level of
Intellectual Functioning During His

Developmental Period to Age Eighteen (18)

As noted above, this Court defines "the development period" in accord with

the AAMR: to age 18. Intellectual functioning should be measured using individually

administered standardized psychological tests and administered by appropriately trained

professionals.49 No evidence was presented to the Court that Ybarra was tested for IQ

prior to age 18.

Although no standardized test scores obtained during the developmental

period were presented to the Court, the record contains evidence that is relevant to a

determination of Ybarra's intellectual functioning prior to age 18. The record is clear that

prior to his head injury at age 9, Ybarra was normal and met intellectual milestones

appropriately. After his head injury, doctors prescribed sedatives (and later stimulants).

Ybarra also began using alcohol, marijuana and other drugs. Difficulties with peers and

"7AAMR (2002), p. 58.

"AAMR, (2002), p. 57, ref. Grossman, 1983.

"AAMR (2002), p. 52.
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school work resulted, and by 1969 he was described as having less than average

intelligence."" Although after testing for the U.S. Marine Corp, Ybarra was described as

"dull normal" or borderline,°' he passed mental tests and was accepted by the Marines with

no physical or mental disability. According to the expert testimony presented at the

hearing, "borderline" or "dull normal" is not mentally retarded. Ybarra's suggestion that

dropping out of high school is indicative of subaverage intellectual functioning is belied by

the fact that he later held a job and attended alternate education classes and received a

diploma. Mentally retarded persons make up approximately 2-3% of the population." Thie

means a person who is mentally retarded must have intellectual functioning below 97% of

the population. Dr. Mitchell Young's report states that people with mild mental retardation

can by their late teens acquire academic skills up to approximately the sixth grade level."°

That a mildly mentally retarded person's academic skills will be limited to about the sixth

grade level has been recognized by other courts and the literature in the field.

vol. 1, p. 125.

"Vol. 1, p. 189.

"vol. I, p. 219, 152. This was shortly after his 18" birthday.

1P 4/29/08, p. 69; TP 4/30/08, p. 54.

"AMR p. 58 (2002).

"v61. V, p. 2842.
56

See Murphy v. State, 2003 OK CR 6; 66 P.3d 456 ((OKLA Crim. App. 2003), citing Diaanostic and
Statistical Manual of Mental Disorders. Fourth Edition (1994); People v. Braggs, 779 N.E.2d 475 (Ill. App.1° Dist. 2002); Lyn Entzeroth Puttinq the Mentally Retarded Criminal Defendant to Death: Chartina the
Development of a National Consensus to Exempt the Mentallv Retarded From the Death Penalty, 52
ALA. L. Rev. 911, 914 (2001).
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Considering all the evidence and testimony presented, has Ybarra

demonstrated by a preponderance of the evidence that he suffered from significant

subaverage intellectual functioning manifested during his developmental period? The

answer is no. The record is clear and substantial evidence supports a finding that at best,

Ybarra was observed to be somewhat below average prior to age eighteen (18). The fact

that no testing for mental retardation occurred prior to age eighteen (18) is also significant

because, in spite of his contact with various doctors and school officials, no one apparently

suspected mental retardation. Even to the extent Ybarra may have appeared below

average, the record supports a finding that such was at least in part affected by his

extensive drug and alcohol use.

Evidence of Robert Ybarra's Level
of Intellectual Functioning From

Age 18 through Age 25

The Court does not accept Dr. Schmidt's testimony that the developmental

period has been extended in some states to age 25. As shown above, no state has done

so and only 4 States have extended the period to age 22.

Even if the Court accepted Dr. Schmidt's testimony that the developmental

period can be extended to about age 25 (1978), Ybarra has not presented sufficient

evidence to support his claim of significant subaverage intellectual functioning which was

manifested during that period. The record contains no evidence that prior to his arrest at

age 25, Ybarra had his IQ tested.

After his arrest in September 1979, Ybarra was subjected to numerous
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contacts, interviews and testing by psychiatrists and psychologists. In 1980 Dr. Richnak

opined that Ybarra was borderline [intelligence].58 In 1981 he was described as having

normal intelligence.59 In early 1981, Dr. Gutride tested Ybarra extensively and found that

his full scale lQ score was 86. In February 1981, Dr. Neal believed Ybarra's intellectual

functioning tests were consistent with a low-normal range of intelligence." In August 1990,

Dr. Pauly estimated Ybarra's IQ to be 70-80.62 All of these tests and observations by

trained medical professionals support a finding that Ybarra was not of subaverage

intellectual functioning.

On November 20, 1980, Ybarra was admitted to Lake's Crossing Center to

determine if he was competent to stand trial. While there, Ybarra was evaluated by Dr.

Martin Gutride, a Nevada certified psychologist, who administered ten (10) tests on

Ybarra.63 As part of the evaluation, Dr. Gutride gave Ybarra the Weschler Adult

Intelligence Scale (WAIS), which yielded a Full Scale IQ score of 86 (dull/normal range).°

According to Dr. Gutride, this result was consistent with Ybarra's performance on the

'Indeed this is true up to the present.

"vol. I, p. 964.

"vol. I, p. 2232.

"vol. 1I, p. 1258.

"vol. II, p. 1269.

vol. 1I, p. 983.

vol. II, p. 1258-1260.

vo1. II, p. 1259.
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Peabody Picture Vocabulary Test (score 92) and the Weschler Memory Scale (score 83).°

As noted below, no other valid test scores were ever obtained on Ybarra.

On October 17-18, 2001, and January 10-11,2002, Dr. David Schmidt tested

Ybarra.66 The U.S. Supreme Court heard arguments in Atkins v. Virginia, on February 20,

2002,67 and Atkins was decided on June 20, 2002.%° On August 12, 2002, Dr. Schmidt

issued his report in which he concluded that Ybarra had a full scale IQ of 60 which placed

Ybarra in the mildly mentally retarded range.69

It is not clear whether or not Dr. Schmidt reviewed Dr. Gutride's report prior

to writing his own report, however, it appears he did review it prior to testifying in this case.

Dr. Schmidt initially criticized the 1981 results because the test (WAIS) was 26 years old."°

Because of the "age" of the test and the so-called Flynn effect (erroneously reported in the

official transcripts as the "Flynt effect"), Dr. Schmidt implied the 1981 1Q score was inflated.

The "Flynn effect" is in essence a body of work associated with James Flynn suggesting

that IQ test scores increase over time until a test is "re-normed". In People v. Superior

Court,71 a California appellate court held that consideration must be given to the Flynn

vol. II, p. 1259.

vol. V, p. 2720.

536 U.S. 304.

Supra.

"vol. V, p. 2720, 2732.

701p 4/29/08, p. 71-73.

"124 Cal. App. 4" 806 (2004).
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effect in determining a defendant's IQ score. Dr. Schmidt testified that based on the age

of the WAIS in 1981, Ybarra's IQ score could be inflated by 15 points."

According to the Flynn effect, IQ scores on Wechsler scales have increased

approximately 0.31 points per year (for each year until the test is "re-normed.")73 Although

the Flynn effect may be recognized in the literature, numerous courts have rejected the

notion of adjusting IQ scores to accommodate the Flynn effect."

The 2002 AAMR manual refers to the Flynn effect as follows:

"However, as others have shown (e.g., Flynn, 1987), it is
critically important to use standardized tests with the most
updated norms.""5

Despite this reference, the AAMR does not recommend an adjustment for the Flynn effect

as it does for SEM.76

After considering Dr. Schmidt's position on the topic, the Court is not

convinced the scientific community is prepared to adjust the scores according to the Flynn

effect. In any event, even if the 1981 1Q score of 86 was adjusted by 0.31 per year (for 26

years per Dr. Schmidt) the adjustment would only be 8.06 points, reducing the score of 86

7?TP 4/30/08 p. 145, 150.

73

See People v. Superior Court, supra; Tethering the Elephant, Capital Cases. IQ, and the Flynn effect,James R. Flynn, Psychology, Public Policy and Law, 2006 Vol. 12, No. 2 170-189.
74

Green v. Johnson, 515 F.3d 290 (4" C.A. 2008); Black v. Bell, 2008 U.S. Dist. Lexis 33908 (Mid Dist.
Tenn 2008); Ledford v. Head, 2008 U.S. Dlst. Lexis 21635 (No. Dist. GA. 2008); State v. Burke, 2005
Ohio 7020 (Ohio App. 2005).

"AAMR, p. 56 (2002).

"State v. Burke, 2005 Ohio 7020 (2005).
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to 78, which is not in the mildly mentally retarded range. In addition, with the application

of SEM (as recommended by the AAMR), Ybarra's score range on the 1981 test would

actually be about 83 to 90.

Dr. Schmidt also had concerns that the 1981 test was mis-scored and that

an intern was involved in the test." Under cross-examination, the doctor admitted that he

really could not talk about the validity of the 1981 test score." Indeed, it appears that the

criticism of Dr. Gutride's test results is really no more than pure speculation.

Overall, the record contains substantial evidence and the Court finds that Dr.

Gutride's test results are consistent with the numerous other doctors and evaluators who

believed that Ybarra was dull-normal or borderline (which is not mentally retarded). Dr.

Gutride's results are further supported by the consistency between and among the tests

he gave.

Dr. Schmidt's Testing

Of all the testing and observation of Ybarra from 1979 until 2002, Dr.

Schmidt's report is the first to conclude that Ybarra is mildly mentally retarded. Although

the Doctor testified that he was not aware of the Atkins decision before he wrote his report,

no explanation was given why his report took over seven months to prepare and was

issued nearly two (2) months after Atkins was decided. Dr. Schmidt's conclusions that

Ybarra's intellectual functioning was in the mildly mentally retarded range is highlighted by

a bold-faced disclaimer:

"TTP 4/29/08, p. 143. Noteworthy is the fact that Dr. Schmidt also used an intern in his testing.

7Tp 4/29/08, p. 159-160.
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"Due to the severe distress that some of the portions
of the WAIS-Ill testing caused Mr. Ybarra, the above
scores may underestimate his actual intellectual
functioning. However it may also be that due to the
chronic nature of his neuropsychological functioning
that these scores may reflect day to day problem
solving skills. "7%

Thus, Dr. Schmidt recognized that the scores obtained may be accurate, or they may be

low. The bottom line is that the scores certainly cannot be accepted as a true

determination of Ybarra's level of intellectual functioning. Further, the specter of Ybarra

faking results is one that requires close scrutiny. Despite the disclaimer, Dr. Schmidt

stated in his report that "the Halstead-Reitan Neuropsychological Battery (HRB) has

specific techniques to control for [malingering] and it is thought that the results of this

administration of the HRB are a valid and accurate reflection of Ybarra's abilities.ªº When

asked about the tests for malingering, Dr. Schmidt admitted he gave none, but that he

looked for patterns or consistency in his other test results .

Dr. Ted Young specifically testified thatthe tests given by Dr. Schmidt do not

include methods to detect malingering, and he asked defense counsel to challenge him on

that point.81 Dr. Schmidt was recalled to the witness stand, but he did not refute Dr.

Young's statement. One test Dr. Schmidt did give was the trail making test. Part A of the

test requires the subject to draw a line in sequence to connect circles numbered one to 15

"E. Vol. V, p. 2732.

"vol. V, p. 2735-2736.

8'Tp 4/30/08, p. 62-63.

Page -18-

MISC1071

AA02628



'd

$
»
H
Hy

»

/ 1
H
U

2o}o 3
--]
L)

4

5

6

7

8

# u
LI

9o E
o z

3O 0
105>

O

«

z%
"
UI <

11E+ I ea3,n r ta ,- uao z z 12a « u
<4¢, z o« l ' uo 0 • 13> o $±»
:::i u.I .J, l i 14±:" z
[« az ul 15
%

E
:e
3)

16

17

18

19

20

21

22

23

24

25

26

on a piece of paper. According to Dr. Schmidt, Ybarra was unable to complete the task.82

After examining Ybarra in October 2001 and January 2002, Dr. Schmidt

made the following conclusions which are contained in Vol. V, p. 2739-2740.

"In addition to having a low IQ, the following apply to Mr. Ybarra:

a, His brain damage makes it very difficult to understand or weigh the
importance of any facts or mitigating factors in his case.

b. His organic (schizotypal) personality disorder may at times lead to a
poor working memory and confabulation so he may not recall complex
instructions or multiple tasks or may not even remember important
facts of the case.

c. He has poor judgment because of his brain damage which makes him
much less likely to think through all the issues involved before makinga decision.

d. He has an extremely limited ability to organize information and
synthesize a strategy to solve any problems he encounters.

e. He has very limited ability to handle stress and the demands placed
upon him by the legal system. For example, at a particularly stressful
point in the interview, Mr. Ybarra began talking to his imaginary dog
and telling him that everything would be all right, a classic example of
his retreat into fantasy to cope with the stress that the evaluation was
placing upon him.

f. He suffers command hallucinations as part of his delusions and feels
compelled to comply with their demand or face punishment.

g. He has fixed delusions regarding his headaches, being influenced by
others, and paranoia regarding the motivations of others around him
which have a clearly unpredictable effect on his reactions to
individuals he is involved with both in and out of a legal context.

The above problems combine to make it difficult for Mr. Ybarra to act in his own best

1P 4/29/08, p. 127-128.
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interest and complicate his understanding of his role in any legal setting."83

Most of these conclusions do not withstand scrutiny in the context of

Ybarra's real life actions and functioning. As discussed below, It is clear from the record

that he does understand and weigh the importance of mitigating factors in his case (his

efforts at advocating and experimenting with different defenses). He can organize

information and synthesize strategies to solve problems (study his medical records, fake

illness and threaten suicide to get transferred to MHU, stop taking medication and food to

help exaggerate symptoms). He can handle stress (once he realizes "acting crazy" will not

help him achieve his goal, he becomes normal). Once he got over his "amnesia" in April

1981, he demonstrated great recall of events in the past.

MALINGERING AND OTHER EVIDENCE
OF INTELLECTUAL FUNCTIONING

Malingering is the deliberate fabrication or gross exaggeration of

psychological or physical symptoms for the attainment of some external goal.° The fact

that a person is malingering doesn't necessarily exclude the possibility of mental

retardation,however, the issue of malingering must be considered by the trier of fact in

determining the issue of intellectual functioning. Evidence that a person faked his

performance (or gave less than his best effort) on a psychological test does not

automatically invalidate other tests taken by that person, but from the Court's perspective,

"vol. V, p. 2739-2740.

vol. V, p. 2847.

81P 4/30/2008, p. 108.
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the existence of evidence that a person is malingering should lead to a heightened scrutiny

of other test results. From the day of his arrest in September 1979 and the State's pursuit

of the death penalty, Ybarra Ybarra has had a motive to fake performance on tests.

When asked whether he saw any reference to malingering in the record while

preparing for his testimony, Dr. Schmidt said he saw references in Dr. Ted Young's report

and he thought there were "some issues floated from Lake's Crossing."86 In fact, the

record contains numerous observations by various doctors and others that Ybarra is a

faker or malingering.

Pursuant to a court order issued November 29, 1979 to determine his

competence to stand trial, Ybarra was examined by Dr. Lynn Gerow. Dr. Gerow

administered that Minnesota Multiphasic Personality Inventory (MMPI) on December 6 and

7, 1979. The profile was not valid because

... the defendant [Ybarra) appears to have made an
attempt to answer each question in a positive manner to
indicate psychopathology thereby invalidating the test
scores for any clinical usefulness."

Dr. Gerow found Ybarra competent to stand trial, his intelligence to be in the normal range,

and found no major mental disorder.ªª

Dr. Donald Molde evaluated Ybarra with interviews conducted in February

and April 1981. On May 4, 1981 he wrote to Ybarra's attorney and opined that despite

"Tp 4/29/08, p. 137.

"vol. 1V, p. 2231-2232.

vol. Iv, p. 2232.
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Ybarra's claims, it was Dr. Molde's position that Ybarra "does not have signs or symptoms

of a major mental illness" and his claims of hallucinations are "due to extra medical

considerations rather than any indication of a major mental illness."89

On May 14, 1981, Dr. Hiller suspected that Ybarra was exaggerating his

symptoms and he had a hard time believing the claims of visual hallucinations. Ybarra

appeared hostile and desperate."O

Dr. Richard Lewis wrote to Ybarra's attorney on June 15, 1981 and after

reviewing and comparing three (3) MMPI profile patterns, he concluded that Ybarra

deliberately faked the tests in a pathological direction in order to appear psychotic.91 A

progress note dated January 22, 1985 indicates that interviewing and testing results

indicate the belief that Ybarra is mentally ill (severely psychoneurotic) but that he tries to

"fake psychosis."?

In May 1990, Dr. Dugan examined Ybarra for Glynn Cartledge, Esq., who was

representing Ybarra at the time. Dr. Dugan gave Ybarra the MMPl-II and the scores were

reflective of someone who was malingering. He concluded that Ybarra suffered from

mental illness, was not a "pure malingerer'' and that any malingering or symptom

exaggeration he displayed "may be his attempt to avoid criminal responsibility for his

vol. II, p. 1013-1014; Dr, Moldo's detailed report of 4/28/81 is found at Vol. II, p. 1000-1002.

"vol. 1I, p. 1302.

"vol. V, p. 2750.

"vol. IV, p. 2327.
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actions."°

A progress note written on May 31, 1991 (while in the prison mental health

unit), quotes Ybarra as saying he never thought he would end up here, "having to act

crazy." As noted below, even Ybarra's own expert, Dr. Mitchell Young, received results

indicative of malingering. The extensive evidence of malingering, faking symptoms and

giving less than his best effort on tests is significant evidence that suggests that Ybarra is

not as low functioning as he acts when tested.

The record contains numerous letters written by Ybarra while he was

incarcerated in the White Pine County Jail awaiting trial.% The earliest dated letter is from

October 9, 1979.96 In all of the letters from 1979 and 1980, Ybarra denies he committed

the crime. In most of the letters he talks about killing himself rather than going to prison

or facing execution. Ybarra's trial was set to commence on March 31, 1980. A jury was

picked and counsel for Ybarra sought a change of venue which was denied by the trial

court. The matter was then appealed to the Nevada Supreme Court.

By August 1980, Ybarra's letters were making references to poisoned jail

food and that his lawyer and "shrinks" want to put him in the nuthouse.97 Ybarra began to

refuse food and medication, which is a pattern throughout the record. On September 9,

"vol. II, p. 686-688.

"%vol. IV, p. 2470.

""vol. 1, p. 361-398.

"vol. 1, p. 367.

"7vol. 1, p. 361-
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1980, his attorneys filed a motion for a psychiatric evaluation to determine if he was

competent to stand trial. The court ordered evaluations by Dr. Gerow and Dr. Chappell,

but Ybarra refused to be examined by Dr. Gerow.98 On October 10, 1980, the Nevada

Supreme Court affirmed the trial court denial of the motion for change of venue. A hearing

was held on November 18, 1980 after which the court found Ybarra incompetent to stand

trial and ordered him committed to Lake's Crossing until be became competent.99

Robert Ybarra was then transported to Lake's Crossing on November 20,

1980."° His progress and eventual discharge is extensively documented in the record."°'

Of note is the fact that while at Lake's Crossing, Ybarra played pool, cards, volleyball,

racquet ball, backgammon and scrabble.1º2 In orderto be released from Lake's Crossing,

Ybarra needed to pass a "sanity commission." Dr. Gutride wrote a letter to Judge Hoyt on

February 17, 1981 which summarizes Ybarra's stay at Lake's Crossing. Dr. Gutride wrote

"Finally, Mr. Ybarra decided that the bestthing he could do
was to pass the Sanity Commission so he could get on
with his legal problems. He passed all three psychiatrists
with no difficulty."0%

It was during Ybarra's stay at Lake's Crossing from November 1980 to March

98

Vol. I, p. 418. Dr. Gerow had examined him in December 1979 and found he was faking on the MMPI.

""vol. 1, p. 418-422.

vol. 1I, p. 410.

"vol. II, p. 1020-1169.

"Wl. 1I, p. 1021, 1025, 1029, 1032, 1040, 1043, 1045, 1063, 1074 and 1078.
103

Vol. 11, p. 1279. Also of note is that Ybarra refused to see Dr. Gerow as part of the Sanity Commission
saying "that S.O.B. is the one that gave me a hard time in jail and I don't like him." Vol. II, p. 1064.
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1981 that Dr. Gutride conducted his tests which showed Ybarra had a full scale IQ of 86.1%

The validity of Dr. Gutride's testing is enhanced by the fact that Dr. Gutride had, in addition

to his test results, access to Ybarra and his file while Ybarra was at Lakes Crossing. Since

Ybarra believed it was in his best interest that he move on with his case, a reasonable

inference is that he put his best effort forward on the test and the 1981 results are valid.

Shortly after his admission to Lake's Crossing on November 20, 1980,

Ybarra began requesting his medical records to "find out what people think is wrong with

him" and "what they think about him.""° Dr. Gutride's discharge summary provides good

insight into Robert Ybarra and notes that virtually all of his professed symptoms of voices

or hallucinations are not valid."° Dr. Gutride also predicted that Ybarra "could be expected

to act-up in jail again, but that such behavior was wilful on his part, rather than a product

of mental illness."1º1 Just prior to his discharge, a progress note dated February 25, 1981

indicated that Ybarra was trying to get permission to stay at Lake's Crossing but was told

that was not possible.1ºª Dr. Gutride's prediction came true.

After his discharge from Lake's Crossing Ybarra was returned to the White

Pine County Jail where he met with his lawyer. He immediately reported seeing and

hearing things. His lawyer then filed a motion to place Ybarra back at Lake's Crossing

I"vol. II, p. 1258.

05/ol. II, p. 1154, 1155 and 1167.

vol. II, p. 1288-1290.

"W"vol. II, p. 1290.

"vol. II, p. 1073-1074.
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