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DECLARATION OF STEPHEN GREENSPAN, Ph.D.

1, Stephen Greenspan, declare and state as follows:

L. All of the facts contained in this declaration are known to me personally and if
called as a witness, | could and would testify thereto.

PURPOSE OF THIS DECLARATION

2. | was asked by assistant Federal Defender Michael Charlton to conduct a mental
retardation evaluation of his client Robert Ybarra, for possible use in a renewed “Atkins v,
Virginia” petition. Mr. Ybarra is a 58 year old man condemned to death in 1981 for killing a 16~
year-old girl, Mr. Ybarra was recently transferred for medical reasons from Nevada’s death row
to the state Correctional facility in Carson City, although he is still facing a sentence of death.

3. In an earlier Atkins proceeding, a Nevada district court judge turned down Mr.
Yharra's claim of mental retardation mainly on the basis that prong three (Developmental onset)
was not proven by a prepanderance of the evidence. In March 2011, the Supreme Court of the
state of Nevada confirmed that ruling, writing that “Because Ybarra failed to produce sufficient
ovidence of subaverage intellectual functioning and adaptive behavior deficits before he
reached 18 years of age, the district court did not err in concluding that Ybarra had not
demonstrated that he was mentally retarded and denying the motion to strike the death
penalty.” Because | am the most-cited authority on the definition of mental retardation in the
clinical literature as well as in several notable Federal Atkins rulings, | have been asked to review
the voluminous material on the case, and gather new material (specifically on adaptive behavior
as it relates to the developmental period), and to provide a fresh perspective on the matter.

MY QUALIFICATIONS

4. Qver the past half-dozen years, | have been qualified as a psychologist and
expert on Mental Retardation and related cognitive disorders in fifteen criminal proceedings,
three of them in Federal District Courts (in Idaho, Louisiana and Chio). My writings or affidavits
have been heavily cited in support of rulings by Federal judges in which | testifled (Antun Lewis
in Ohio) and at least two other jurisdictions in which | either produced an Affidavit (Yokoman
Hearn in Texas) or produced articles for the edification of the court (Earl Davis in Maryland). |
am a licensed psychologist in the state of Nebraska and was previously licensed in the state of
Tennessee {current status: inactive). In addition to testifying in several so-called “Atkins”
proceedings, | have been a consultant (and submitted declarations) in other criminal cases. Most
of my work has been at the request of defense attorneys, but | did submit one affidavit at the
request of a Federal prosecutor (in a non-capital case in Utah) and one at the request of a state
court judge (in a capital case in Arizona). Furthermore, although generally hired by defense
attorneys, | refuse to support their claims in over a third of the cases in which | consult,

5. I am 3 Clinical Professor of Psychiatry at the University of Colorado Health Sciences
Center, and Emeritus (retired) Professor of Educational Psychology at the University of Connecticut.
| received a Ph.D. in Developmental Psychology from the University of Rochester, and was a
Postdoctoral Fellow in Mental Retardation and Developmental Disabilities at the University of
California at Los Angeles’ Neuropsychiatric Institute. Before moving to Connecticut, | held academic

3
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appeintments .t the University of Nebraska and at George Peabody College of Vanderbilt
University.

. I have been elected “Fellow” (a designation given only to the most qualified
members) by the Mental Retardation and Developmental Disabilities division of the American
Psychological Association and by the American Assaciation on Intellectual and Developmental
Disabilities. | was also elected to a term as President of the Academy on Mental Retardation, which
is the most prestigious research organization in the field. | have published extensively on mental
retardation and related disorders, with particular emphasis on “adaptive behavior.”

I in ateading scholar in the developmental disabilities field, as reflected in my being by far the
most-cited autharity in both the 2002 and 2010 diagnostic manuals of the American Association on
Intellectual Disabilities, which is the basis for all legal and clinical definitions of mental retardation,
including Tennessee’s [for the most recent manual, see Robert Schalock et al, INTELLECTUAL

< DISABILITIES: DEFINITION, CLASSIFICATION AND SYSTEMS OF SUPPORTS (11th Edition, 2012)].

7. My book WHAT IS MENTAL RETARDATION, co-edited with H. Switzky (AAMR;
2003; rev. ed. 2006) has, in a short time, become one of the most-quoted reference works in the
field of mental retardation and has been described by Yale professor Edward Zigler as “the best
hook ever written about the definition and diagnosis of mental retardation.” In 2008, AAMR
recognized my contributions to the field by granting me its highest honor, the Gunnar and
Rosemary Dybwad Award for Humanitarianism. In August 2011, the MR division of the American
psychological Association presented me its highest honor: the John Jacobson Award for critical
contributions to the field of Intellectual Disabilities.

3. | am a major contributor (authoring or co-authoring as many as four chapters)
to a book under preparation for publication by AAMR/ AAIDD (most likely to appear in early
2013), titled THE AAIDD GUIDE TO DEATH PENALTY CASES. | am the sole author of a chapter in
that guidebook titled “Age of Onset and the Developmental Criterion.” That chapter spells out
for practitioners and attorneys involved in Atkins cases, what is considered best practice (and
what is considered questionable practice) in determining whether or not an individual meets
prong three. | point this out because prong three seemed to be the main area of contention in
the earlier Atkins proceeding for Mr. Ybarra. As author of a clarifying chapter on this prong for a

forthcoming AAIDD publication on Atkins practice, | believe am especially well qualified to opine
on this matter.

MATERIALS EXAMINED

9. | reviewed the following materials before writing this Declaration:

School records: Washington High School {night), Marshall High School, Grade School
Medical Records (pre-incarceration):.
Kaiser Permanente records
Sacramento Medical Center,
Yolo General Hospital, EEG records
Work Records: Chick’s Produce (including worker’s {(injury) compensation records)

Mental Health Records (pre- and peri-incarceratlon): Donald Lunde, MD; John Chappel, MD;
Charles Kuhn, MD

Legal rulings
Competency records (two volumes)
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Investigation records
Incarceration Records
Kites{for medical care)
Master Problem Lists
Mental Health Records 1979-2001
Medication Sheets
“Floor” Sheets (nursing)
Miscellaneous
Progress Notes
Prescribed Medications
Paychological/Psychiatric Evaluations
fhyroid treatment records
White Pine County Sheriff Records (Jail)
Dr. Schmidt’s Handwritten Interview Notes
Psychiatric/Psychalogical Summaries
Mental Health Summary
Lake’s Crossing Records
David Schmidt, Ph.D. Neuropsychological Evaluation
Update of Dr. Schmidt’s report after his death by Erin L. Warnick, PhD
Ted Young, Ph.D. Report
Military Records
Jonathan Mack, Ph.D. Report

ACTIVITIES PERFORMED

10. | performed the following activities before writing this report.

Reviewed all of the documents cited above

Interview with Robert Ybarra, May 28, 2011

Adaptive Behavior interview with Coleen Ybarra (defendant’s mother), May 29, 2011
Adaptive Behavior interview with defendant’s two surviving brothers, May 29, 2011
Adaptive Behavior interview with defendant’s cousin, Martin Ybarra, May 28, 2011

CRITERIA TO CONSIDER WHEN DIAGNOSING MENTAL RETARDATION

11. In considering whether or not an individual qualifies for a diagnosis of Mental
Retardation (MR), it is important to spell out the nature of MR and the criteria used to diagnose
it. According to NRS 175.554(5), “Mental retardation...means significantly subaverage
general intellectual functioning existing concurrently with deficits in adaptive behavior
and manifested during the developmental period.”This three-pronged definition is derived
from clinical definitions contained in diagnostic manuals published by two organizations: the
American Association on Intellectual and Developmental Disabilities (AAIDD, formerly the
American Association on Mental Retardation, or AAMR) and the American Psychiatric
Assaciation, through DSM 4TR (Diagnostic and Statistical Manual, 4" Edition--Text Revision).
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12, fhe two manuals contain very similar definitions, larpgely because the committee
that wrate the MR section in DSM 4TR based it almost entirely on the definition in AAMR’s
manual, The main Jifferences stem from the Lag in publication dates, so that the 2000 DSM- 4TR
is based on the 1992 rather the revised 2002 AAMR {now AAIDD) edition. Because the prongs in
the Nevada definition are not operationally defined, the typical convention is to rely on one of
the clinical manuals referred to above, Because it is the most recently revised, and because it is
considered the maost authoritative, the 2010 AAMR/ AAIDD diagnostic manual is the one
typicaily most relied upon by knowledgeable experts, as well as judges, in Atkins proceedings.

13. Deficits in Intellectual Functioning. Although the statute does not provide an
operational definition of this criterion, the standard, in Nevada and elsewhere, for assessing
prong one is a score on a standardized intelligence test that is approximately two standard
deviations below the population mean on an individually-administered intelligence test, such as
the various editions of the WISC (Wechsler child) or WAIS (Wechsler adult) scales. This translates
to a full-scale 1Q score of 70 to 75 (which takes into account the test’s standard error range of 5
points). Correction is also typically made for the problem of obsolete norms (the so-called
“Flynn effect”, which requires one to subtract 3 full-scale points for each decade of norm
obsolescence). Other information besides IQ scores, such as deficits in educational achievement,
should be taken into account, however, and the AAIDD manuals emphasize quite strongly that

one should not use an absolute 1Q ceiling score cut-off when determining whether or not
someane meets the first diagnostic prong.

14. Impairments in Adaptive Behavior. The AAIDD standard for meeting prong two
is that one be significantly impaired in at least one out of the following three areas: (a)
Conceptual adaptive skills (abstract problem-solving); (b) Practical adaptive skills (work and
other everyday problem-solving); {c) Social adaptive skills {interpersonal problem-solving). There
is no precise numerical standard set by Nevada’s statutory, or the two clinical definitions, for
meeting this prong, although standardized scores can be obtained through “direct” or third
party adaptive behavior scales such as the Vineland-2 or the ABAS-2. In addition to using a
standardized rating instrument, infarmation about prong two can also be gathered from
qualitative interviews, educational and other documents, and interviews with the defendant.

15. An important thing to keep in mind when evaluating prong two, is that one’s
adaptive functioning does not need to be globally impaired in order to meet the diagnostic
criterion. Particularly, for individuals in the sub-category of “mild” MR (1Q 55 to 75), one can do
many things of a “normal” nature, such as work, drive a car, live independently, be married, etc.
Obviously, there are areas of deficit but these may not be clearly evident under typical
circumstances. In situations that put a premium on good judgment, however, one’s adaptive
functioning deficits are most likely to become evident.
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16, Qnset During the Developmental Period. As noted, Mental Retardation,
according to NRS 175.554(5), is defined as significantly subaverage general intellectual
functioning existing concurrently with deficits in adaptive behavior and manifested during the
developmental period.” The term “developmental period” is not defined in that statute, but in
the AAMR/ AAIDD manuals is operationally defined as any time between birth and age 18. The
purpose of this prong is to rule out from the diagnosis anyone wha developed normally as a
child or adolescent but then suffered a brain injury or disease after the age of 18 and regressed
cognitively (such a person would have dementia rather than MR). Knowledge of a specific cause
of the disability (for example, maternal drinking during pregnancy) is not needed, although such

knowledge is always helpful. In most cases of MR, especially mild MR, etiology is unknown, even
if a cause is suspected.

17. One of the contested questions in interpreting the developmental criterion
involves whether one needs test data (1Q or adaptive functioning) that meets the 70-75
standard, obtained during, or retroactively referenced to, the developmental period. The views
of AAIDD are instructive in this regard. Both the most recent diagnostic manual produced by the
AAIDD in 2010 and AAMR's earlier “User’s Guide,” contemplate retrospective assessment,
especially in Atkins cases, long after the end of the developmental period and conceive that such
assessment may be possible despite the lack of contemporaneous diagnoses of mental
retardation. Under the flexible approach contemplated by these standards, all that is needed to
satisfy the developmental criterion is to show that when a person qualifies as having MR as an
adult, there were precursors or indicators that developed or were evident during the childhood
or adolescent period. Outcome-based evidence, such as a child being retained in elementary
school, very low academic achievement, assignment to special education, and receipt of social
security disability funding should easily satisfy the developmental criterion, even in the absence
of formal 1Q or adaptive behavior data collected during that period. However, | have attempted
to approach the third definitional criterion using both a flexible framework (by seeing if there
was evidence of failure and general impairment) and a more rigid framework (by looking at test
scores, including retrospective adaptive behavior ratings) for periods before the age of 18. There
are many cases, in which | was involved or know about, in which a court made a favorable Atkins
ruling even though the defendant was never labeled as MR or even evaluated educationally,
while a child. | will be happy to provide citations for those rulings if asked.

My Findings Concerning Whether Mr. Yberra Has Mental Retardation

19. in my professional opinion, Robert Ybarra meets all three prongs of the
definition of mental retardation, under both Nevada 433.174 and the clinical diagnostic manuals
from which the statutory definition was derived. My reasons for reaching this conclusion are
discussed below under each of the definitional prongs separately.

Mr. Yberra Meets Prong One; Sub-average General Intellectual Functioning

20. Mr. Ybarra has been administered standardized measures of intelligence on
several occasions over the years and the obtained test scores are generally well under the
clinical standard of a full-scale score with a ceiling under 70-75, or approximately two standard
deviations below the population mean. The one exception to this was an evaluation in January,
1981, pursuant to a competence hearing, where Mr. Ybarra was evaluated by a psychology
intern under the supervision of Dr. Martin Gutride. However, for reasons discussed below, the
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results can be considered to substantially overestimate Mr. Ybarra's intelligence, Further
evidence of this can be found in the fact that [ater testing by four qualified psychologists
resulted in test scores substantially lower than those obtained by Dr. Gutride through his intern,

2L e test used by Or. Gutride was the Wechsler Adult Intelligence Scale (WAIS),
which was published in 1955, and normed in 1953, At the time of the 1981 evaluation by Dr.
Gutride, the norms for the WAIS (which was replaced by the WAIS-R in the same year of 1981)
‘were 28 years obsolete. A correction for the so-called “Flynn effect” (a correction for norm
ubsolescence, something that is almost universally accepted by state and federal courts in
Atkins proceedings) would cause the full-scale 1Q score on the WAIS to be reduced by 9 points
{using the correction formula of 0.3 points per every years of obsolescence, times 28 equals 9.3,
rounded to 9.0. The full-scale 1Q obtained by Dr. Gutride was 86. The Flynn correction of 9
points, subtracted from 86, brings this down to 77, which is very close to the clinically-
recommended ceiling of 75. As pointed out in her report of April 2011, neuropsychologist Dr.
Erin L. Warnick (the colleague and former wife of the now-deceased Dr. David Schmidt) wrote
that “ Subsequent evaluators (Dr. Schmidt and Dr. Mack) have criticized Dr. Gutride’s findings on
the basis that he used an obsolete test with outdated norms [and also]...that Dr. Gutride did not
personally evaluate Mr. Yharra himself instead transferring the responsibility to an intern. Dr.
Mack pointed out that this practice is illegal in his state of New Jersey.”

22. The late neuropsychologist Dr. David Schmidt evaluated Mr. Ybarra in late 2001
and early 2002. Dr. Schmidt obtained a full-scale IQ score on the WAIS-Ili (which replaced the
WAIS-R in 1997) of 60, which is well under the clinical standard for prong one. Dr. Schmidt felt
this might be a slight underestimate of Mr. Yberra’s intelligence, given that he seemed to be
somewhat distressed. In January 2008, another neuropsychologist, Dr. Ted Young, also tested
Mr. Ybarra’s intelligence. Using the Wechsler Abbreviated Scale of Intelligence (WASI), which is
a shorter version of the WAIS-I} that correlates quite highly with the longer version.

23. Dr. Young obtained a Full Scale 1Q of 66, which while higher than the score
obtained six years earlier by Dr. Schmidt is still well under the clinical ceiling for prong ane.
Finally, Dr, Jonathan H. Mack, evaluated Mr. Ybarra in July and October of 2010. Using the
Wechsler Adult Intelligence Scale —Fourth Edition (WAIS-1V), Dr. Mack obtained a full-scale 1Q
score of 63, which is in between the scores obtained by Drs. Schmidt and Young, and also well
under the ceiling for diagnosing 1D. None of these psychologists questioned the sincerity of Mr.
Ybarra’s effort and Dr. Mack reported that Mr. Ybarra scored in the “good effort range,” on the
TOMM, which is the most widely-used measure of malingering. . On ather indices of cognitive
functioning, the results of neuropsychological testing indicate even more substantial academic
and reasoning deficits that might be inferred even from Mr. Ybarra's very low IQ scares. Thus,
Dr. Schmidt wrote that Mr, Ybarra scored in “the moderate to severely impaired range when
comparing overall functioning” on a widely-used neuropsychogical test battery,
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24, Of the psycholopists who evaluated Mr. Yharra's intelligence, only one—the
prosecution expert Dr. Fed Young—raised any questions about the defendant’s effort. He
administered the Test of Memory Malingering (TOMM) and he stated that the results
suggested that Mr., Yharra was malingering. Or. Mack’s evaluation included the same
instrument, but his TOMM results yielded a score supggestive of Mr, Ybarra's best efforts;
however, Dr. Young reached the opposite conclusion with substantially lower numbers. It
»hould be noted that noted forensic psychologist Or. Karen Salekin—a professor of psychology
at the University of Alabama—published the definitive article on malingering in peaple with
low 1Q (Salekin, K. L., % Doane, 8. (2009). Malingering intellectual disability: The value of
available measures and methods. Applied Neuropsychology, 16, 105-113). She and her col-
author Bridget Doane cited research suggesting that as the TOMM (and similar measures) have
never been validated with low-1Q individuals, there is a high likelihood of confusing poor
memory with poor effort and, thus, of wrongly concluding that a person is faking, rather than
actually having, mental retardation. Their recommendation is that such measures not be used
with low-1Q individuals. The best evidence whether someone with low 1Q is malingering is
congruence of scores acrass psychologists and clinical suggestions of poor effort (for example,
doing better on hard items and worse an easy items). As there is good congruence across tests
for Mr. Ybarra and no noted clinical indications of poor effort on his part, it is safe to be
skeptical about Dr. Young ascribing Mr. Ybarra's low 1Q score to malingering. .

25, In sum, there is signiticant evidence to support the conclusion of Dr. Mack
when he noted that the high degree of congruence across the three qualified psychological
examiners leads one to conclude that “based upon the totality of the evidence...Mr. Ybarra has
been functioning overall in the range of mild mental retardation for decades” and that “Mr.
Ybarra’s Full Scale 1Q has been in the range of mental retardation since prior to the age of 18.”

Mr. Yberra Meets Prong Two: Significant Impairments in Adaptive Behavior

26. In many jurisdictions, an 1Q of 60 or less provides presumptive evidence of
mental retardation, and assessment of prong two is not required. The reason is because one will
find very few if any people who are that significantly impaired intellectually who do not also
manifest significant impairments in adaptive behavior (at the upper 1Q range of mild mental
retardation, it is more possible that I1Q and adaptive behavior scores will diverge). In the case of
Mr. Ybarra (where most 1Q scores clustered near 60), there is substantial evidence of significant
prong two impairment.

27. Mr. Ybarra’'s adaptive behavior was evaluated by the late Dr. David Schmidt and
his colleague (and former wife) Dr. Erin L. Warnick, in Novernber 2001. Mr. Ybarra was a poor
historian and establishing rapport with him took awhile, given his emotional problems.
According to Dr. Warnick’s March 2011 report, on “the second day, the examiners were able to
connect with Mr. Ybarra around a car he owned, which he stated was a Mustang. He recalled
how much he enjoyed ‘cruising’ his car down ‘River Road’ and listening to the song, ‘Mustang
Sally.” This examiner expressed that she liked the song ‘Mustang Sally.” From that point forth,
‘Mustang Sally’ became the fallback topic or phrase when rapport became fragile. Within limits,
Mr. Ybarra was able to be distracted from negative feelings and be soothed by the topic when it
was reintroduced. He appeared to forgive emaotional upset provoked by the examiners’
questions simply because both examiners liked the song ‘Mustang Sally.” As a result, a personal
history was obtained...” Dr. Warnick characterized Mr. Yharra’s behavior on this and future
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accasions (when he would repeatedly bring up the song) as extremely childlike and egocentric
(“childlike” is an adjective frequently used to describe the behavior of adults who have MR).

28. Although Drs. Schmidt and Warnick did not use a formal adaptive behavior
rating instrument with third-party informants, they did obtain considerable information from
their interviews with Mr. Ybarra about his level of adaptive functioning. Dr. Warnick noted that
“Mr. Yharra demonstrated a lack of awareness of sacial conventions as well as a limited and
immature manner of relating....His behavior was reminiscent of that of a young child who will
engage with you or decide he or she likes you simply because you have the same color shoes on
or because you share the same name. In this respect, Mr, Ybarra seems susceptible to
manipulation, as he appears to overly rely on superficial qualities of others when making
judgments about who to trust. Of import is the demanding and rather exhausting experience of
‘relating’ to someone like Mr. Ybarra, which required considerable skill and effort on the part of
oxaminers,” The description of Mr, Ybarra as functioning like a child is very diagnostically
indicative of MR, as for many years MR was defined primarily in terms of a mental or
adaptive age-equivalent that never rises above 11 or 12.

29, Because Drs. Warnick and Schmidt did not use a formal measure of adaptive
behavior, and apparently did not interview family members, | attempted to remedy that lack in
my own meetings with Mr. Ybarra and his family. | separately interviewed Mr. Ybarra’s mother
Coleen (the father was present but because of severe deafness chose not to participate), his two
brothers (together) in a hotel conference room in Sacramento, and a paternal cousin, Martin
Ybarra, in the federal Defender office in Reno, near where he lives. Martin Ybarra is close to
Robert Ybarra in age and he indicated that he was very close to Robert during childhood and
considered himself like a fourth brother (a third brother, who was older than Robert, is no
langer alive). In order to provide additional information about prong three (developmental
onset), and in line with established practice in Atkins assessment (endorsed by the AAMR/
AAIDD User’s Guide to its diagnostic manuals), | used a retrospective method, in which | asked
the informants to answer rating questions, keeping in mind Mr. Ybarra’s functioning when he
was between 16 and 17 years of age and not as he is today (necessitated also by the fact that he
has been incarcerated for a long time, items do not apply to a prison setting, and also that they
have not seen him in a few years).

30. As noted by others, Robert’s mother is not a good informant, as she cannot
answer differentiated questions. Therefore, | ended that interview early, as she was becoming
quite upset and frustrated by her inability to provide answers and by her habitual responding “I
don’t know” or “I can’t say.” The brothers had difficulty answering questions also, as they are
both younger than Robert. Even when an older sibling is impaired, it is difficult for younger
siblings to answer retrospective adaptive behavior questions, both because of their young ages
at that time and also by the natural tendency to look up to an older sibling. Therefore, | ended
those interviews prematurely as well, something mandated by the fact that the instruments are
not valid if there are excessive numbers of unanswered items. However, | was able to get very
good information from the cousin, Martin Ybarra.

31. As noted, | interviewed Martin Ybarra in the Federal Defender office in Reno,
near where he lives. | used the adaptive Behavior Assessment Scale, 2" edition {ABAS-2), which
is one of the two most respected and widely used such instruments. Martin Ybarra was quite
cooperative, was able to answer all but a small number of items, and was quite definite in his
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descriptions of his cousin. On the ABAS-2, Robert Ybarra received the following standard scores,
from ratings completed by his cousin Martin: on Conceptual Adaptive Behavior, he received a
score of 63; on Practical Adaptive Behavior, a score of 72; on Social Adaptive Behavior a score of
66; and on Composite {overall) Adaptive Behaviar, a standard score of 60. (Note: overall is
calculated separately from norms, is not an average, and it is commonplace for the composite
wcore to be lower or higher than any of the sub-scales), These scores are all below the statistical
cut-score ceiling of 70-75, and far exceed the AAIDD requirement of significant deficits in only
one of the four ABAS-2 areas. It should also be noted that these adaptive behavior standard
scores are highly congruent with the three full-scale 1Q scores obtained by qualified examiners.

32. Martin Ybarra provided much important information of a descriptive
nature about his cousin Robert. Among other things, he indicated that kids in school
would call him “retard” on a daily basis (being called retarded by peers is a very strong
diagnostic indicator), would pick on him unmercifully, and cause him to come home
crying repeatedly. In line with the research indicting gullibility and suggestibility is a core
behavioral tendency of people with MR, Martin Ybarra indicted that his cousin was very
nasily tricked. Coleen Ybarra confirmed the view of her son as impaired, saying that
Robert would cry whenever he had to do homework, and that his teachers would call
the house repeatedly complaining about Robert’s inability to learn. Robert also
exhibited immature adaptive behavior, and would be told by relatives {such as an aunt)
“why don’t you grow up and act your age?” It is clear to this evaluator that the members
of Mr. Ybarra’s family, unsophisticated about developmental disabilities, did not
appreciate the true nature and extent of Robert’s disability. This was not helped by the
absence of adequate special services in the Sacramento school system at that time.

33. In addition to interviewing Mr. Ybarra’s family, | also interviewed the defendant
himself, in the state correctional facility in Carson City, where he was moved because of serious
circulatory problems with his feet. Mr. Ybarra, who is confined to a wheelchair, was quite
cooperative with this examiner. In a general discussion about his current situation, Mr. Ybarra
demonstrated a very concrete style of reasoning, saying for example that he intends to walk out
of prison on his own feet, rejecting the medical reality that he likely will need amputation (not
to mention legal realities as well, of course). On an administration of a measure of Common
Sense (awareness of social and practical risk), Mr. Ybarra gave several responses of a naive and
unaware fashion. The same was true on an interview tapping his understanding of everyday
proverbial sayings. This interview was intended mainly for me to meet the defendant,
something mandated by ethical requirements whenever drawing a diagnostic conclusion, even
when that conclusion is based mainly on third-person accounts, including reports from other
clinicians. Nevertheless, | saw nothing in that interview contradicting a diagnosis of MR,

34, It is my understanding that one of the things noted by the court supporting its
negative Atkins ruling on Mr. Ybarra is the fact that he submitted many written kites while in
prison. However, the court noted some evidence that he may have been assisted by other
inmates, and also noted (properly) that their main concern was with his level of functioning
within the developmental period and not on prison functioning (when many persons with
mental retardation show some degree of adaptation and growth, especially given the concrete
and predictable nature of everyday demands). | would just like to add to this that the AAIDD and
DSM manuals make it very clear that that most people with mild MR can do many things, and
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that ability to write (especially basic and routinized requests) in no way is incompatible with a
valid diagnosis of MR.

35. Both the state trial court and the Nevada Supreme Court rejected Mr. Ybarra's
arguments, in large part, because they both concluded that those tasks he could perform either
undermined any argumaent that he might suffer from the requisite deficits in adaptive behavior
or that he was malingering, Essentially both courts concluded that Mr, Ybarra had abilities they
deemed inconsistent with mental retardation, with the Nevada Supreme Court concluding that
Mr. Ybarra’s measured level of intellectual functioning was not accurate, stating that Dr.
Schmidt’s testing did not “withstand scrutiny in the context of Ybarra’s real life actions and
functioning.” Because of various observed activities, such as writing prison requests called kites,
he demonstrated “a level of intelligence beyond [that of] a mentally retarded individual.”
Similarly, the Court focused in part on Mr. Ybarra’s ability to drive a fork lift, hold jobs for
“lenpthy periods of time at salaries that exceed minimum wage at the time.” The Court noted
that he could live independently because he moved around secured living quarters and was
married for a while.” These abilities, along with other issues, undermined, in the Court’s view,
Mr. Ybarra's claim that he met the standard for deficits in adaptive behavior.

36, The two Nevada courts that evaluated Mr. Ybarra’s Atkins claim employed
methodalogy that, while seemingly logical to lay persons, in fact, runs afoul of accepted
professional practice to those mental health professionals with training and experience in the
field of intellectual disability. The opinions of the Nevada Supreme Court and the Nevada District
Court rejected Mr. Ybarra's testing scores because they would not “withstand scrutiny in the
context of Ybarra’s real life actions and functioning. (Ybarra v State of Nevada, 247 P.3d. 269,
289, Nev. 2011). The Nevada Courts concluded that Mr. Ybarra was malingering because he
played cards, backgammon, scrabble and other games while at a mental health facility. Both the
state district court and the Nevada Supreme Court placed great weight on prior reports of
malingering from, presumably, the Lake’s Crossing mental health facility that included reports
that Mr. Ybarra’s hallucinations were not valid, that he was feigning incompetence and that he
feigned mental illness in order to remain in the facility. See 247 P.3d at 280. However
malingering mental illness, even if it occurs, is not the same thing as malingering cognitive

incompetence, and malingering is not a personality trait that generalizes to all forms of
functioning.

37. One of the most difficult tasks in the assessment of persons who may have
mental retardation or Intellectual Disability as it is now labeled, is evaluating those persons who
have mental retardation but higher 1Q’s: those persons that used to be labeled as having mild
mental retardation. That assessment is made more complicated because 85% of people with
mental retardation fall within this category. In the criminal justice system, persons with
moderate, severe or profound mental retardation are normally not going to get far in the justice
process, as usually there is no controversy about their disability. They present serious issues of
competency to stand trial, obvious signs of intellectual deficiency and very few people question
the MR diagnasis. On the other hand, the population with ID but higher 1Qs, the so-called mildly
retarded, presents a much more difficult diagnostic challenge.

Most of these individuals are physically indistinguishable from the general
population because no specific physical features are associated with intellectual
disability at higher IQs. Similarly, unlike in the case of certain genetic
“behavioral phenotypes,” no definite behavioral features are specifically
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associated with intellectual disability at higher 1Q1s. Personalities also vary
widely, as in the rest of the human population: Some individuals with
intellectual disabilities are passive, placid, and dependent, whereas others are
industrious cooperative, appropriately assertive, or even aggressive and
impulsive. There is considerable variation in the lifestyle outcomes achieved by
adults with intellectual disability who have higher 1Qs, Whereas many of these
individuals “living ‘independently’ predictably will need support in relation to
specific issues” {e.g., housing, employment, transportation, heaith services;
(citation omitted), some individuals in this group “may develop homes and
home lives independent of a formal agency support once the time comes for
them to live separately from their families” (citation omitted). These
documented outcomes contrast sharply with the incorrect stereotypes that
these individuals cannot have friends, jobs, spouses, or children or be good
citizens, {Snell and Luckasson, June 2009, Perspectives, Characteristics and
Needs of People with Intellectual Disability Who Have Higher 1Qs, Vol. 47,
Intellectual and Developmental Disabilities, Number 3, pp, 220-233; AAIOD).

In short, people with mild mental retardation can marry, live independently, and work.
Nothing the two Nevada Courts found persuasive is inconsistent with intellectual
disability, as it is reflected in the schalarly literature. The courts’ view is, however, in line
with questionable lay stereotypes about mental retardation.

38. The district court put great store in Mr. Ybarra’s self-reporting of his abilities,
what he earned, the nature of his duties, etc. AAIDD, however, cautions against relying on
subject’s own self-reporting: “persons with higher 1Q scores are more likely to mask their
deficits and attempt to lock more able and typical than they actually are. . .” Most fight hard
not to be identified as MR, “Based on these considerations, the authors of the AAIDD diagnostic
manual caution against relying heavily only on the information obtained from the individual
himself. . ..” (Green Book, pp. 52-53). In short, people like Mr. Ybarra often create their own
“picture” of their abilities, a picture which is just as often lacking in any basis in fact. Mild mental
retardation is a somewhat hidden disability, given these efforts to “pass” as normal, and given
that a large percentage of them graduate from high school, albeit from institutions with less
demanding curricula {(in Mr. Ybarra's case, a continuation school) or GED equivalents. It is their
efforts to mask their disability that result in the failure of systems to adequately identify their
disability. This failure to identify them results in their “falling through the cracks”. Thus, the
absence of prior findings of disability, an absence given great significance by the Nevada courts,
is, in fact, consistent with mild mental retardation.

39. The kinds of arguments reflected in the Nevada court decisions, namely that a
claimant’s ability to do {or claim to do) certain tasks means he cannot be someone with mental
retardation, rely not on science but on stereotypes. There is a common misconception that
mental retardation affects every aspect of a person’s life and with individuals with more severe
disability that s likely true. Over three-fourths of the population with mental retardation,
however, fall within a category that used to be referred to as mild mental retardation, what we
now refer to as someone who falls in the upper 1Q range (55-75) of the Intellectual Disability
category. For these individuals, the disability is rarely pervasive. These individuals possess skills
and abilities that very closely track skill levels in those persons without mental retardation, i.e.
borderline functioning. Persons with this level of ID often present in the same fashion as those
with borderline intellectual functioning. In this category, you often find individuals who have
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never been diagnosed with {0; they are missed in school systems, by military recruiters and
cmplovers. They can hold down jobs. They get married. They drive cars. Intellectual disability at
this level often manifests itself in ways not measurable by traditional testing. Individuals with
this level of ID are often gullible and naive. They are often manipulated as Mr. Yharra was in the
military. Records noted by Dr. Warnick indicated that his homosexual encounters were not
initiated by him but by another Marine who had to convince Mr. Ybarra to participate. “[1]t took
me a while to convince him, finally after a while he gave in.” Mr. Ybarra was clearly vulnerable
to sexual exploitation and it is this vulnerability that is a classic hallmark of disability among
those wha have IQs in the upper range of mild 1D.

Yharra Meets Prong Three: Onset Before Age Eighteen

40. fhe purpose of prong three is to establish that any cognitive and adaptive
impairments observed during adulthood have roots in the “developmental” period, i.e., during
childhood or adolescence. The standard used in Nevada and most other states is that there must
he evidence of significant impairment before the age of 18. This does not mean that the person
must have early formal 1Q or adaptive behavior scores or that he received a special education
designation of mental retardation, as these depend too much on local policies, service
availability and family sophistication and advocacy. Rather, all that is necessary is to show that
concerns were raised early on about an individual’s ability to function normally in the cognitive
and adaptive spheres and, thus, there was some continuity between limitations noted in
adulthood and limitations noted in childhood or adolescence.

41. It is well-documented that Robert Ybarra suffered a severe brain injury around
age 8 or 9, and that all of his later cognitive, emotional and adaptive difficulties can be traced to
that event. Traumatic Brain Injury is a major known cause of MR, and the seriousness of the
injury is documented in educational, family and medical reports (for example he was treated
with anti-seizure medications for years, and epilepsy is a major known correlate of MR ). It is
clear that following the head injury around age 8 or 9, Robert Ybarra was significantly impaired,
as reflected in his inability to perform adequately in school, in his difficulties with peers {(who
tended to call him “retard,” which itself is diagnostically very significant) and in his serious
emotional problems. This information alone, in my professional opinion, is more than enough to
establish that Mr. Ybarra’s significant intellectual and adaptive deficits originated in the
Developmental (i.e., pre-18) period. Mr. Ybarra grew up in a family where all of the other
members were competent at all stages of life, and continue to function normally. He stood out
within that family as significantly impaired, and all of his later problems in schoo! and in life can
be traced to the severe head injury that he suffered as a child. His incompetence before or just
around the age of 18 can be seen in many instances of failure, including dropping out of school
early {with the encouragement of school officials), who noted that he could not progress further
academically, and in his several aborted efforts at a military career.

42. As noted in my above comments on prong two, | administered a retrospective
adaptive behavior instrument, the ABAS-2, to Mr, Ybarra cousin’s Martin Ybarra. The results of

that evaluation, using ages 16-17 as the target rating age, provide further strong evidence that
Robert Ybarra meets the Developmental Onset criterion.
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Diagnostic Statement

43, It is my professional opinion, to a reasonable degree of scientific and
psychological certainty, that Robert Yharra meets all three definitional prongs for mental

ratardation as specified in Nevada 43.174 as well as the clinical diagnostic manuals from which
the statutory definition was derived.

..................................................................................................

| declare under penalty of perjury under the laws of Colorado, Nevada and the Unites States of
America that the foregoing is true and correct.

Executed this 28" day of March, 2012

AR

P
i SR

Stephen Greenspan, PhD
Psychological Consultant
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CONFIDENTIAL FORENSIC REPORT
Psychological Evaluation

IDENTIFYING INFORMATION:

NAME: Robert! Ybarra

DOB (AGE): 07/20/1953 (70)

CASE NUMBER: 3:00-CV-0233-GMN-VPC
EVALUATION DATES: 02/26/2024, 02/27/2024, and 04/23/2024
REPORT DATE: 05/13/2024

CUSTODY STATUS: In Custody

LOCATION OF DEFENDANT: Ely State Prison Facility (ESPF)
METHODS OF EVALUATION: In-Person and Virtual
EXAMINER: Sara Millspaugh, Ph.D., and Simone Viljoen, Ph.D.
REFERRAL SOURCE: Hannah Nelson and Randolph Fiedler
Assistant Federal Public Defenders

This forensic psychological evaluation was referred by his attorneys and can only be released to legally authorized
personnel. Any other use of this document is not authorized by the undersigned evaluators. Reported opinions are
based on information made available to the undersigned examiners at the time of the evaluation. The report is based
on the assumption that the information provided is reasonably accurate, unless noted, to the contrary. The
undersigned examiners reserve the right to modify opinions or conclusions if additional information relevant to the
findings is provided at a later date.

REASON FOR REFERRAL:

Mr. Robert Ybarra was referred by his attorneys, Hannah Nelson and Randolph Fiedler, to complete a
psychological evaluation. The goal of this evaluation was to evaluate Mr. Ybarra’s cognitive, adaptive,
and mental health functioning in order to form a diagnostic impression.

WARNING OF LIMITS OF CONFIDENTIALITY:

Prior to beginning the interview, Mr. Ybarra was notified of the purpose and authority for the
evaluation, who would receive copies of the report, the limits of confidentiality, his legal right not to
answer questions, the lack of a treatment relationship, and the possibility of the evaluators providing
testimony. Mr. Ybarra relayed he had difficulty understanding and remembering this information, even
when it was repeated and explained in detail to him multiple times. Nonetheless, he verbally agreed to
participate in the evaluation and signed a consent form.

METHODS OF EVALUATION:

L Mr. Ybarra goes by the nicknames of Bobby and Bob.
Page 1 of 60

AA02790



Ybarra, Robert 05/13/2024
Forensic Evaluation

The current evaluation was completed in three appointments with Mr. Ybarra and two appointments
with his cousin, Marty Ybarra.? Each of the appointments (i.e., interview and testing) with Mr. Ybarra
were completed in person. An interview and psychological testing were conducted over video (Zoom)
with Marty during the first appointment, and the interview was finished over the telephone with Marty
during the second appointment. Research suggests videoconferencing (i.e., telepsychology), if
appropriate, does not significantly alter the validity of forensic evaluations.® Psychological testing,
“particularly those that rely on verbal responses from participants,” can also be administered virtually
without compromising the validity of the instrument.* The interview was transmitted live through
encrypted channels to ensure the privacy and confidentiality of the evaluation. Marty completed the
first appointment at the offices of the Federal Public Defender in Reno, Nevada, with the assistance of
Hannah Nelson, Assistant Federal Public Defender, and Mason Roush-Wallace, Investigator. The
undersigned instructed Marty that if at any time he had difficulty hearing or understanding what was
being said, he should immediately inform her. He agreed to do so. The quality of the connection via
Zoom was good, but the sound cut out several times, so the interview was ended early and finished
over the phone during the second meeting. The use of videoconferencing for this evaluation did not
appear to negatively affect the evaluation or interfere with Marty’s ability to adequately participate in
the interview and the undersigned evaluator’s ability to gather sufficient information.

SOURCES OF INFORMATION:

Interview Meetings and Consultations:

1. Clinical interviews® with Mr. Ybarra were completed by Sara Millspaugh, Ph.D., on 02/26/2024
for approximately two hours and 15 minutes and on 02/27/2024 for approximately two hours and
15 minutes. A clinical interview was completed by Simone Viljoen, Ph.D., on 04/23/2024 for
approximately two hours and 15 minutes. Mr. Ybarra was interviewed for the present evaluation
for a total of approximately six hours and 45 minutes.

2. Collateral interviews were conducted by Dr. Millspaugh with Marty Ybarra,® Mr. Ybarra’s
Cousin: first, virtually via Zoom on 03/07/2024 for approximately 45 minutes, and second, on
the telephone on 03/27/2024 for approximately one hour and 30 minutes — for a total of
approximately for approximately two hours and 15 minutes.

Psychological Testing:

The following tests were administered:

2 For clarity, Mr. Ybarra’s family members will be referred to by their first names.

3 See generally, e.g., Luxton, D. D., & Niemi, J. (2020). Implementation and evaluation of videoconferencing for forensic
competency evaluation. Telemedicine and e-Health, 26(7), 929-934. http://dx.doi.org/10.1089/tmj.2019.0150

4 Brearly, T. W., Shura, R. D., Martindale, S. L., Lazowski, R. A., Luxton, D. D., Shenal, B. V., & Rowland, J. A. (2017).
Neuropsychological test administration by videoconference: A systematic review and meta-analysis. Neuropsychology
Review, 27(2), 174-186. http://dx.doi.org/10.1007/s11065-017-9349-1 (p. 184)

5 The interviews on 02/26/2024 and 02/27/2024 were conducted by Sara Millspaugh, Ph.D., and the interview on
04/23/2024 was conducted by Simone Viljoen, Ph.D.

6 Of note, Mr. Ybarra is not in contact with his siblings or other family members. His paternal younger cousin, Marty
Ybarra, is not in direct contact with Mr. Ybarra but is supportive of helping Mr. Ybarra with matters related to his case,
which is why Marty provided the collateral information for the present evaluation.
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1. In-Person with Mr. Ybarra, by Dr. Sara Millspaugh on 02/26/2024 for approximately three
hours:

Test of Memory Malingering (TOMM)

Dot Counting Test (DCT)

Word Choice Subtest of the Advanced Clinical Solutions (WCT-ACS)
Rey-15 item Test (FIT)

Miller-Forensic Assessment of Symptoms Test (M-FAST)

Wide Range Achievement Test — Fifth Edition (WRATD5)

2. In-Person with Mr. Ybarra, by Dr. Millspaugh on 02/27/2024 for approximately 30 minutes:

O Q0T

a. Test of Malingered Incompetence General Knowledge (TOMI-G)

3. Testing Via Zoom with Marty, by Dr. Millspaugh on 03/07/2024 for approximately three
hours:

a. Vineland Adaptive Behavior Scales, Third Edition (Vineland-3), Comprehensive
Interview Form Report’8

4. In-Person with Mr. Ybarra, by Dr. Simone Viljoen on 04/23/2024 for approximately for
approximately three hours:

a. TOMM
b. Wechsler Adult Intelligence Scale — Fourth Edition (WAIS-1V)

Records and Other Documentation:®

1. Law Enforcement and Court-Related Documents for the Current Case

e State Court-Related Documents

o Order of Temporary Commitment, filed 10/08/1979

Motion for Appointment of Psychiatrist to Examine Defendant, dated 11/06/1979
Order, dated 11/19/1979
Amended Order, dated 11/19/1979
Reporter’s Transcript of Proceedings Before the Honorable Merlyn Hoyt, District Judge
Motion For Psychiatric Examination, dated 09/22/1980
Order for Psychiatric Evaluation, filed 09/29/1980
Order,° filed 10/02/1980
Order for a Second Psychiatric Examination, filed 10/14/1980
Decision and Order, filed 10/08/1980
Decision and Order, filed 11/25/1980
Letter From Harry A. Dudley, A.C.S.W., Acting Program Director at Lake’s Crossing
Center, to the Honorable James J. Guinan, dated 12/29/1980

O 0 oo

0O O 0O o0 o0 o

7 In accordance with the publisher of the Vineland-3’s Telepractice guidelines, the undersigned screenshared the measure,
which Marty was able to see on a big screen. He read through the items and told the undersigned his answers, which she
then marked on the measure.

8 NCS Pearson, Inc. (2021). Telepractice and questionnaires or rating scales. Retrieved from
https://www.pearsonassessments.com/campaign/telepractice-and-the-mmpi-2-rf.html

9 Some of the records reviewed by the undersigned were illegible or missing pages, and thus, unable to be fully reviewed.
10 This document appears to be an order for a competency evaluation.
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O O 0O o

O O 0O o0 0 o0 oo

Letter From Judge Hoyt to Mr. Dudley, dated 12/31/1980
Affidavit of Steven G. McGuire, Nevada State Public Defender, in Support of Motion to
Place Defendant at Lake’s Crossing Center or in the Alternative at Psychiatric Unit of
Nevada State Prison, filed 03/12/1981
Points and Authorities in Support of Motion to Place Defendant at Lake’s Crossing
Center or in the Alternative at Psychiatric Unit of Nevada State Prison, filed 03/12/1981
Motion to Place Defendant at Lake’s Crossing Center or in the Alternative at Psychiatric
Unit of Nevada State Prison, filed 03/12/1981
Notice of Motion, filed 03/12/1981
Order to Provide Medical Records, filed 05/05/1981
Order to Transport Prisoner, filed 05/05/1981
Certification of the Order to Provide Medical Records by Neil Jensen, County Clerk and
Ex-Officio Clerk of the Seventh Judicial Court of the State of Nevada, received
05/05/1981
Certification of the Order to Transport Prisoner by Mr. Jensen, dated 05/06/1981
Certification of the Order to Withdrawal Lithium Treatment by Mr. Jensen, dated
05/06/1981
Arrest Record, dated 05/29/1981 to 07/30/1981
Inmate’s Personal Property Receipt, dated 05/29/1981
Transcript of Trial Testimony from Mr. Ybarra’s Family Members, dated 06/15/1981:

= Mr. Ybarra’s Mother, Coleen Ybarra

= Mr. Ybarra’s Father, Robert Ybarra, Sr.

= Mr. Ybarra’s Brother, Michael Ybarra

= Mr. Ybarra’s Brother, Mark Ybarra

= Mr. Ybarra’s Brother, Greg Ybarra
Petition for Writ of Habeas Corpus (Post-Conviction) (Death Penalty Case), dated
approximately 199311
Notice of Supplemental Filing of Doctor’s Report, filed 05/02/2008
Certificate of Service, dated 05/02/2008
Notice of Electronic Filing, dated 04/19/2012
Courtesy Hold Document, date illegible
Inmate’s Personal Property Receipt, no date
Transcript of Hearing Regarding a Way of Affidavit or Declaration, no date
Response in Opposition to Motion to Dismiss Petition for Writ of Habeas Corpus, no
date

e Federal Court-Related Documents

(0}
(0}

Affidavit by Charles VanValkenburg, M.D., dated 05/24/1991
Errata to Exhibits to Rule 60(b) Motion (Death Penalty Habeas Corpus Case), dated
05/30/2012

2. Court-Related Documents for Another Case (Federal Case #CV-N-99-00201-ECR)
e Civil Rights Complaint Pursuant to 42 U.S.C § 1983, filed 04/15/1999
e Motion for Preliminary Injunction, Motion for Temporary Restraining Order, filed
04/15/1999
e Reply to Defendant’s Motion in Opposition for Preliminary Injunction, dated 06/16/1999

11 No date is listed on this document but a reference to the document being written 12 years after the trial is noted.

Page 4 of 60

AA02793



Ybarra, Robert 05/13/2024
Forensic Evaluation

Certificate of Service, dated 06/16/1999

Affidavit by Mr. Ybarra, dated 06/16/1999

Letter from Mr. Ybarra to Mr. Lance S. Wilson, Clerk of the Court, U.S. District Court,
District of Nevada, dated 06/16/1999

Memorandum of Points and Authorities in Support of Motion for Summary Judgment, dated
01/18/2000

Affidavit of Michael L. Wolz In Support of Motion for Summary Judgment, dated 01/18/2000
Motion for Summary Judgment, filed 06/19/2000

Affidavit of William A. Donat, no date

Certificate of Service, no date

ental Health and Other Related Records

Educational Records from Various Schools, dated 07/03/1954 to 06/197212

United States Marine Corps Certificate of Acceptance, dated 10/15/1971

Departments of the Army and the Air Force National Guard Report of Separation and Record
of Service in the Army National Guard of California, Type of Discharge, dated 03/24/1974
Honorable Discharge from the Federally Recognized Army National Guard Certificate, dated
03/24/1974

Employment Records from Chick’s Produce, Inc., dated 07/03/1979 to 07/17/1979

Letter from Mr. Ybarra to Mr. McGuire, dated 11/23/1979

Letters from Mr. McGuire to Gregory Damm, Chief Deputy Nevada State Public Defender,
dated 11/30/1979 to 01/07/1980*3

Letter from Mr. McGuire to Charles P. Kuhn, M.D., dated 03/12/1980

Psychiatric Evaluation by Dr. Kuhn, dated 03/31/1980

Letter from John R. Chappel, M.D., to Norman Y. Herring, Nevada State Public Defender,
dated 07/31/1980

Psychiatric Evaluation by Ira B. Pauly, M.D., dated 08/05/1980

Letter from Mr. Ybarra to the Honorable Judge Hoyt, received 09/11/1980

Letter Response from Judge Hoyt to Mr. Ybarra, dated 09/16/1980

Psychiatric Evaluation by William D. O’Gorman, M.D., dated 10/30/1980

Psychiatric Evaluation by John Hiltr, Third Year Medical Student, and Louis Richnak, Jr.,
M.D., dated 11/25/1980

Psychiatric Evaluation by Unspecified Author, dated 12/30/1980

Letter from Mr. Ybarra to Tom Perkins, Public Defender, dated in 19804

Psychological Evaluation by Pat Weyl, Clinical Psychology Intern, and Martin Gutride,
Ph.D., Nevada Certified Psychologist, dated 01/14/1981

Letter from Donald A. Molde, M.D., to the Honorable John W. Barrett, Second Judicial
District Court, dated 02/04/1981

Intake Summary by Dr. Molde, dated 02/04/1981

Report of Psychiatric Examination by H. W. Neal, M.D., F.A.P.A, dated 02/09/1981
Psychiatric Evaluation by Philip Rich, M.D., dated 02/12/1981

12 Records are from Diocesan Elementary Schools, Our Lady of Grace School, James Marshall High School, Yolo
Alternative Schools, and Yolo High School.

13 Mr. Damm’s title in 1979 was Deputy Nevada State Public Defender, and in 1980, his title was Chief Deputy Nevada
State Public Defender.

14 This document is mostly illegible and thus unable to be fully reviewed by the undersigned. It appears the letter is
addressed to Mr. Perkins.
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Letter from Dr. Neal to Judge Barrett, dated 02/19/1981

Primary Care Encounter Record Problem List from Unspecified Provider, dated 04/03/1981
Handwritten Medical Note by a Provider at Northern Nevada Correctional Center, dated
04/06/19811°

Letter from Dr. Molde to Robert Johnson, District Attorney, dated 05/04/1981

Newspaper Articles, dated 05/05/1981 to 06/22/1981

Psychiatric Evaluation by Dr. Richnak, dated 06/03/1981

Neurological Consultation by William Torch, M.D., dated 03/05/1988

Follow-Up Medical Note by Dr. Torch, dated 04/15/1988

Classification Committee Chronological Entries, dated 02/25/1990 to 09/17/1991

Inmate Interview Requests, dated 09/30/1990 to 10/29/1990

Laboratory Results from Unspecified Provider, received 02/05/1991

Psychiatric Evaluation by Dr. Chappel, dated 04/16/1981

Addendum by Dr. Molde, dated 04/28/1981

Letter from Robert McMurray, M.D., with Mountain Diagnostics to Dr. E. Bhoothalinogon,
dated 04/26/1991

Southern Nevada Correctional Center Chrono, dated 05/30/1991

Nevada Department of Prisons (NDP) Medical-Related Records, dated proximately
06/11/1991 to 12/19/1999

Ely State Prison Facility (ESPF) Memo from C. L. Wolff, Jr., AWP, and James Potter, M.D.,
Chief Medical Officer, to Mr. Ybarra, dated 11/19/1992

Psychiatric Evaluation by Daniel Dugan, Ph.D., dated 02/23/1993

Affidavit of Anne Evans, Ph.D., dated 03/11/1993

Affidavit of Fred Rosenthal, M.D., Ph.D., dated 03/11/1993

Intake Screening Form: Pre-Sentence Investigation Review, dated 06/15/1994

Write-Up of Interview Between Mr. Ybarra and Donald Lunde, M.D., dated 07/17/1996
Psychiatric Evaluation by Dr. Lunde, dated 10/28/1996'¢

Note for General Medicine/Special Needs Clinic by J. Jacques, RN, dated 06/07/1997
Curriculum Vitae (CV) for Dr. Lunde, dated 09/1998

NDP Inmate Grievance Submission, Appeal, and Response-Related Forms, dated
12/29/1998 to 03/03/1999

Letters Between Mr. Ybarra and Edward B. Horn, Esq., dated 01/13/1999 to 05/20/1999
Letters from Dr. Molde, Mental Health Director for State of Nevada Department of Prisons,
Medical Administration, to Mr. Ybarra, dated 11/12/1999 to 12/01/1999

Letter to Becky L. Hansen, Certified Legal Assistant for the Law Offices of the Federal Public
Defender, from Name lllegible, dated 04/23/2001

Transcript Request by Ms. Hansen, dated 05/08/2001

Letter from Catherine R. Turner, School Secretary Illl/Registrar for Yolo Alternative
Schools, to Ms. Hansen, received 05/10/2001

Declaration by Thomas Casler, Investigator with the Federal Public Defender, District of
Nevada, dated 08/28/2002

Neuropsychological Assessment Report by David Schmidt, Ph.D., FABFE, DABPS, dated
08/12/2002

15 The provider’s name is illegible.
16 A portion of the letter was redacted because it contained only criminal case information.
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e Wechsler Adult Intelligence Scale — Third Edition (WAIS-111) Summary Report from the
Psychological Corporation: Examiner, Dr. Schmidt, dated 08/19/2002
e Interim Neuropsychological Examination by Ted Young, Ph.D., ABPP, dated 01/15/2008
e Forensic Psychiatric Report by Mitchell Alan Young, M.D., DFAPA, FAACAP, dated
03/28/2008
e Fax from Dr. T. Young to Richard Sears, District Attorney, dated 05/02/2008
e Sections from the WAIS-R Manual, published 1981
e Online Search Printout for the Article, Comparison at WAIS and WAIS scaled scores
for an outpatient clinic sample retested over extended intervals, by E. E. Wagner, & I.
Gianakos, dated 08/1985
e Online Search Printout for the Article, Differential WAIS/WAIS-R 1Q Discrepancies
Among Institutionalized Mentally Retarded Persons, By J. J. Goldman, dated 05/1987
e Online Search Printout for the Article, A comparison of the WAIS-IV and WAIS-IV-R
in Match UK Samples, by J. R. Crawford et al., dated 02/1992
e Sections from the Book, Neuropsychological Assessment, by Muriel D. Lezak et al.,
published 2004
e Letter from Richard Rogers, Ph.D., ABPP, to Mike Charlton with the Law Offices Federal of
the Public Defender, dated 05/22/2008
Confidential Report by Erin Warnick, Ph.D., dated 04/11/2011
Declaration by Stephen Greenspan, Ph.D. (1), dated 02/19/2012
Declaration by Stephen Greenspan, Ph.D. (2), dated 03/28/2012
Neuropsychological and Psychological Evaluation by Jonathan Mack, Psy.D., dated
05/29/2012
ESPF Medical Records, dated 11/26/2019 to 12/01/2023
Curriculum Vitae (CV) for Dr. Molde, no date
Hand-Written Note on University of California, Davis Sacramento Medical Center Paper, no
date
Letters from Mr. Ybarra to Dr. Chappel, no date
Letter from Mr. Ybarra to His Cousin, Marty Ybarra, no date
Handwritten Notes by Unnamed Author, no date
Summary Document About Evaluations from August 1980 to April 1981 by Unspecified
Author, no date?’
e Documents Written by Mr. Ybarra, no date!®

BEHAVIORAL OBSERVATIONS/CURRENT MENTAL FUNCTIONING:

Observations by Dr. Millspaugh:

Appearance/Hygiene: Mr. Ybarra was dressed appropriately in Ely State Prison Facility (ESPF)-issued
shirts and jeans. He wore glasses throughout the testing portions of the evaluation. For both meetings
with Dr. Millspaugh, per institutional rules, all four limbs were cuffed, with his legs cuffed to the desk
he was sitting on. Hygiene and grooming appeared adequate.

17 This document summarizes the evaluations by Dr. Pauly (08/05/1980); Dr. Rich (02/12/1981); Pat Weyl and Dr. Gutride
(02/17/1981); and Dr. Chappel (04/16/1981).

18 These appear to be letters written to an unspecified person or people.
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Of note, at the beginning of the second meeting with Dr. Millspaugh, he told a correctional officer (CO)
that the chain around his waist for his handcuffs was too tight, so it was uncomfortable. After the CO
loosened the chain and left the room, Mr. Ybarra told the undersigned that the chain was still too tight
and he was uncomfortable. The undersigned asked if he would like her to request that the CO to loosen
the chain more, and Mr. Ybarra said he did not want her to because the CO’s “attitude” about loosening
the chains “will get worse.” The undersigned observed the chain to still be tight and restricting his
ability to use his hands, but this did not impact Mr. Ybarra’s ability to participate in the evaluation, as
the evaluation procedures that day just involved verbal responses.

Observations: At the beginning of the first meeting with Dr. Millspaugh, one of Mr. Ybarra’s attorneys,
Hannah Nelson, introduced the undersigned and the evaluation to him. Mr. Ybarra told Ms. Nelson that
he wanted to discuss a court document that he recently reviewed with her. Multiple times, Ms. Nelson
told him that they could discuss this document during an upcoming phone call and in-person meetings,
but he continued to talk about the document. Therefore, Ms. Nelson had difficulty redirecting him, and
he demonstrated perseverative thinking and speech, which was further demonstrated during the
interviews with Dr. Millspaugh (see below).

Mr. Ybarra had significant difficulties sustaining attention and concentration throughout the meetings
with Dr. Millspaugh, and these concerns were most pronounced when Mr. Ybarra was asked to
complete more complex tasks (e.g., psychological testing compared to answering interview questions).
His cognitive functioning during the first meeting appeared to rapidly decrease at the beginning of the
evaluation, as testing progressed, and continued throughout the first meeting, which lasted
approximately six hours and primarily involved completing psychological testing. For example, he
would begin to say something and randomly stop responding or indicate that he did not know what he
was doing in the middle of a task. His attention, concentration, and lucidity were better during the
second meeting, which primarily involved an interview. Therefore, when asked to complete more
complex tasks, Mr. Ybarra’s cognitive functioning appeared to become more impaired. Because of
these concerns, as well as other issues (e.g., perseverative speech; for example, repeatedly saying, “We
could have been in the history books in Oregon,”*® instead of answering a question), the undersigned
had to switch between testing and interviewing during the meeting, as an attempt to increase his focus
and attention to the evaluation procedures. These periods of lucidity appeared to only last for no more
than about 30 minutes.

Throughout the meetings with Dr. Millspaugh, Mr. Ybarra appeared to go in and out of consciousness,
such that in the middle of the interview or during testing, he would put his head down and appear to
fall asleep. The undersigned would prompt him to answer the question or finish the testing, and he
would look up and either go back to what he was doing or look at her with a blank stare. The
undersigned would ask him whether he fell asleep, and he would reply that he did not fall asleep.
Additionally, his ability to maintain conversation fluctuated, such that he would be able to answer
interview questions for a while and then would lose focus and attention and be unable to answer the
question. Because of these concerns, eye contact was intermittent.

Gait was not observed by the undersigned because Mr. Ybarra was sitting at the desk for the entirety
of both meetings, but he told the undersigned that he uses a wheelchair to get around the prison, and it

19 Utterances, repetitive words, and filler words have been removed from quotes for readability.
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was observed in the room with him. Psychomotor activity fluctuated, such that he demonstrated
restlessness at times (e.g., legs shaking, hyperactivity, tremors, and tics, such as hands shaking and ears
twitching), and other times, his movements were lethargic, slow, catatonic (hypoactivity). Mr. Ybarra
made some personal comments to the undersigned (e.g., about her physical appearance) but he was
able to be redirected and apologized when she told him that it was not appropriate. Furthermore, at
times, Mr. Ybarra had difficulty hearing the undersigned, so he would ask her to repeat herself. There
was an echo in the room that made it more difficult to hear. Nonetheless, these concerns did not
significantly interfere with Mr. Ybarra’s ability to participate in the evaluation or the undersigned’s
ability to gather sufficient information

Effort/Reliability: Mr. Ybarra appeared to cooperate with the evaluation to the best of his ability, such
that when he was lucid, he would answer the undersigned’s questions or complete the psychological
testing in a linear and coherent manner. He did not seem to be exaggerating symptoms of a mental
illness. In order to screen his response style and effort towards the evaluation, the Test of Malingered
Incompetence General Knowledge Test (TOMI-G) was administered, and his performance was
suggestive of appropriate effort.

Orientation: Mr. Ybarra was oriented to self, place, and circumstances. He was able to correctly
identify the season, month, and day of the week, as well as the state, county, city, and building. Mr.
Ybarra was not oriented to the day of the month or year. During the first meeting, when signing the
consent form, Mr. Ybarra asked the undersigned for the date. After she told him it was 02/26/24, he
stated he thought it was the 16. He also told the undersigned, “I hate doing a lot of this because it’s
confusing.” During the second meeting on February 27, 2024, he said the year was 1974. The
undersigned told him it was 2024, and he replied that he had talked about 1973 frequently during the
first meeting (which he had not), which is why he was confused. After this discussion, he asked for a
piece of paper to write down information. Difficulty using the pen was observed by the undersigned.
He gave the undersigned the piece of paper at the end of the meeting, and the paper had a few words
written on it that were scribbled out.

Cognitive Functioning: For immediate recall, Mr. Ybarra recalled all three items from a list and two
out of three items after a brief delay. He was able to recall the third word with the aid of a prompt. He
struggled with both a serial seven and serial three task (e.g., for the serial three task, he answered by
2’s [18, 16, 14] instead of by 3’s). The undersigned had to remind him of the instructions for the serial
tasks multiple times. He spelled a five-letter word forward and backward without error, identified two
objects to confrontation, and accurately repeated a simple sentence. His fund of knowledge was
adequate, such that he named three out of the five most recent presidents, the most recent holiday, and
five large cities in the United States. He did not know who the governor of Nevada is. He gave adequate
descriptions of the similarities between three out of four-word pairs and the meaning behind one out of
four common proverbs. As described below, significant concerns with his memory were discussed and
observed by the undersigned. Oftentimes, during all evaluation procedures, Mr. Ybarra would not
respond to a question or test item, so the undersigned had to prompt him to answer. He also had long
pauses before responding to a question.

Speech: During periods of lucidity, Mr. Ybarra’s volume, rate, tone, rhythm, articulation of speech,

grammar, and ability to express were average. Tangential [digression to random, irrelevant ideas and
topics] and circumstantial [circuitous, indirect speech] speech was evident throughout the evaluation.
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For example, he would answer the undersigned’s question or would not answer the question and would
rather discuss another topic:

“l would stop it because headaches are terrible. I used to go blind in both eyes and then most
of the headaches were here on my right side because he would probably break his way. I’'m
not Satan. And | know he is real. He’s just as real today as he was when | was 10 years old,
and the door appeared on the wall.”

At times, he demonstrated aphasia,?® such that he did not respond to a question, including to multiple
prompts by the undersigned, both at times during the interview and during testing. Thus, poverty of
speech was also demonstrated, and he was slow to respond at times. Speech was also disorganized at
times (e.g., see Mental Health History).

Thought Process/Content: Thought processes fluctuated rapidly between linear and goal-directed to
tangential and circumstantial. At times, thoughts were delusional (e.g., paranoia that the guards were
listening to the evaluation through the outlets in the wall and speakers connected to a computer in the
room). Flight of ideas [rapid jumps between topics and thoughts], loose associations [disintegration of
connectedness of subject matter], word salad [incoherent speech], derailment [disconnected thought
processes], thought blocking [speech stops suddenly and without explanation], and poverty of content
of speech [adequate in quantity but vague and repetitious] were also all demonstrated.

During the second meeting, Mr. Ybarra told the undersigned that he had been hearing voices and seeing
people in the room during both meetings. Notably, he did not mention these hallucinations during the
first meeting. He said he saw “Lucifer’s minions” in the room, who appeared as men wearing black
robes. When talking about these hallucinations, he looked at the area where he reported he was seeing
the visual hallucinations and looked towards this area as the undersigned asked interview questions
about psychotic symptoms. Otherwise, he did not appear to be responding to internal stimuli and only
discussed and attended to the hallucinations when directly queried about them (e.g., making eye contact
with the undersigned when discussing other matters).

Mood/Affect: Mood and affect fluctuated throughout the evaluation, especially during the first meeting.
Mood appeared to be primarily anxious during both meetings, especially the first meeting, such that
his breathing fluctuated from shallow breathing to deeper breathes to calm himself down. At times, he
would mutter to himself, “Fuck,” when he did not know the answer to a question, had difficulty
understanding something, or felt uncomfortable due to the handcuffs. Mr. Ybarra would tear up at
times, both when he had difficulty understanding something and when discussing distressing events in
his life (e.g., the bullying he experienced as a child). Thus, depressed mood was also observed. At other
times, his mood was euthymic [neither manic nor depressive, close to normal functioning]. Affect was
mostly appropriate, congruent to content, normal, and full. Inappropriate laughter was observed at
times, such that he appeared to laugh occasionally when he did not know the answer to a question.

Sleep/Appetite/Energy: Sleep and appetite were rated to be poor. When queried, Mr. Ybarra said he
had not slept well the night before each testing session because, in general, he does not sleep well due
to the nature of being in prison. He did not answer questions about how his energy is because a staff
member came into that room to get something from a closet, and he began to discuss paranoid beliefs
about staff members at ESPF.

20 Aphasia is the loss of the ability to understand or express speech, which occurs due to brain damage.
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Observations by Dr. Viljoen:

Observations: The interview was conducted in a private room located in the back of the open visitation
area of ESPF. Mr. Ybarra ambulated by himself with the assistance of a wheelchair. His arms and legs
were unrestrained. Psychomotor activity evidenced restlessness at times (e.g., legs shaking,
hyperactivity, tremors, and tics, such as hands shaking and ears twitching), and eye contact was
avoidant at times but otherwise normal.

Attitude/Cooperation: Mr. Ybarra presented as cooperative with the evaluation, and he interacted
appropriately with the evaluator. His demeanor was friendly, and rapport was easily established.

Effort/Reliability: Mr. Ybarra appeared to be putting forth his best effort during the testing and clinical
interview. He also did not attempt to misrepresent his cognitive impairments, which was corroborated
by the results of the effort testing described below. He likewise did not exaggerate or minimize his
mental health symptoms. Specifically, his report of mental health symptoms was generally consistent
with records and observations made by the evaluator (see Thought Process/Content).

Orientation: Mr. Ybarra was alert and oriented to time, self, place, and circumstances. He was able to
correctly identify the year and month, as well as the state, county, city, and building. He said the season
was Fall, and the day of the month was the 22" (it was the 23). He knew the day of the week after he
looked at his watch.

Cognitive Functioning: For immediate recall, Mr. Ybarra recalled all three items from a list and all
three items after a brief delay. He was unable to complete a serial seven task or accurately repeat a
simple sentence. He spelled a five-letter word forward and backward without error. His fund of
knowledge was fair, such that he named the five most recent presidents and five large cities in the
United States. He was unable to name the current governor of Nevada or the most recent holiday. When
asked to explain the proverbs, “Don’t judge a book by its cover” and “Don’t cry over spilled milk,”
Mr. Ybarra gave difficult-to-understand and tangential responses. He correctly defined, “Don’t count
your chickens before they hatch.”

Mr. Ybarra generally maintained adequate attention and concentration sufficient to complete testing
and engage in an interview. However, he was at times distracted by both internal (e.g., auditory
hallucinations) and external stimuli (e.g., his attorney sitting in the visiting room outside the private
interview room). His attention and concentration also appeared to decline after the testing was
completed. After approximately three hours of testing and two hours of interviewing, it was clear that
he was fatigued and unable to continue maintaining the necessary focus to engage in the interview, and
therefore, the interview was terminated. Furthermore, he appeared to have some confusion regarding
complex tasks and needed repetition or rewording of questions.

When asked how his memory is, Mr. Ybarra discussed concerns he has with his memory, the seizures
he used to have, the physical bullying he experienced, and the frontal lobe damage to his brain. He
endorsed recent changes to his memory: “I don’t know if it’s from the brain injury or what, but I would
be talking to somebody, and | know who he is, but | can’t remember his name.” He also cited he will
forget what he is talking about during a conversation, which was observed by the evaluator. He was
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queried about periods of amnesia, and he discussed how, at times, he forgets what had occurred during
a span of “hours or days.” Mr. Ybarra also said that he will forget what he is doing, such as forgetting
whether he had already taken a shower or was about to take a shower. He expressed he has been
experiencing these periods of amnesia since the swing-related TBI at age nine and that he does not
remember any events from the sixth grade. He relayed he writes things down in a notebook to help him
remember.

Speech: Mr. Ybarra’s volume, rate, tone, rhythm, and articulation of speech were average. His grammar
and ability to express himself were average. He was verbose in his speech, such that he talked at length
about certain subjects and would, at times, talk over the undersigned. Occasionally, he would not
answer or just briefly answer the undersigned’s questions and would then proceed to discuss an
unrelated topic. He responded generally well to redirection during the testing; however, during the
interview, he became somewhat more difficult to redirect. He also had long pauses before responding
at times. He would occasionally state, “I did not understand a word,” after a question was asked,
requiring the question to be repeated or skipped.

Thought Process/Content: Mr. Ybarra’s thought process fluctuated between organized and goal-
directed and circumstantial and tangential. His thought content was generally reality-based, though at
times, he made statements that appeared to be delusional (e.g., discussing his initials as representing
666, being “marked by the beast,” and other possible paranoid ideas related to the prison staff). Mr.
Ybarra reported experiencing visual and auditory hallucinations, and he was observed responding to
internal stimuli several times during the course of this meeting.

Mood/Affect: When asked to describe his mood, Mr. Ybarra stated he was feeling angry, frustrated,
and depressed. He later remarked that “it is nice to finally talk to someone like you.” When asked to
rate his depression over the past two weeks, he said it varies from a four or five to an eight or nine out
of 10. He expressed a desire to receive medications for these concerns (e.g., a prescription for the
benzodiazepines, alprazolam [Xanax], or clonazepam [Klonopin]). He also reported consistent anxiety
throughout the day due to the nature of being incarcerated and paranoia: “All the time, whenever | hear
them doors open, I think they’re coming in to get me and going to drag me out and beat the crap out of
me again.” His affect was mildly labile (i.e., emotional expression changing quickly) but otherwise
appropriate, congruent to content, and of full range. His mood was generally euthymic, with some
depression noted.

Sleep/Appetite/Energy: Sleep difficulties were reported, which included difficulty falling and staying
asleep and nightmares. Appetite was described to be fluctuating, such that he sometimes wakes up
“very hungry,” and at other times, he does not want to eat food because it reminds him of his mother.
Energy was also indicated to be fluctuating.

Consistent Behavioral Observations During All Meetings:

Suicidal/Homicidal (or Assaultive) ldeation: Mr. Ybarra endorsed recurrent and recent suicidal
ideations because of the headaches and auditory hallucinations, as well as banging his head on the
floor. However, he did not indicate any intent or plan to commit suicide. Homicidal thoughts, intent,
or plans were also not indicated, nor were any observed by the undersigned.
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Insight/Judgment: Mr. Ybarra appeared to have poor insight into his internal, emotional, and mental
states. When given two hypothetical scenarios aimed at assessing moral reasoning, his responses
reflected poor judgment.

RELEVANT HISTORY:?

The following psychosocial history was supplied solely by the defendant’s self-report. Only the subset of information
relevant to the purpose of the evaluation is reported here, and it, therefore, does not represent a complete history of the
defendant.

Most information gathered for this section was from the first two interviews (February 26" and 27™, 2024), with
additional supplemental information obtained during the interview with Dr. Viljoen on April 23, 2024. Mr. Ybarra
presented as a limited historian due to fluctuations between lucidity and linear thought process, incoherence and
disorganized speech, and confusion. The following information is the undersigned’s attempt at summarizing the
information provided by Mr. Ybarra.

Current Circumstances: Mr. Ybarra said he has been incarcerated for 44 years and is living in a unit
for inmates sentenced to the death penalty at ESPF, meaning he is in his cell for about 21 hours and 45
minutes a day (i.e., out of his cell for a total of two hours and 15 minutes). At times, he indicated he is
in his cell for 24 hours a day (i.e., during a “lockdown”). When he is out of his cell, he expressed he
gets about one hour of recreational time alone or with one other inmate and time to shower and make
phone calls. He said he primarily socializes with one other inmate on his unit, with whom he has things
in common.

Mr. Ybarra relayed he is presently prescribed the antidepressants, fluoxetine (Prozac) and trazodone
(Desyrel), and the bipolar agent, carbamazepine (Tegretol). He said he is prescribed Tegretol to help
with the pain in his feet. In relation to why he is prescribed psychotropic medications, he conveyed he
experiences auditory hallucinations (see Mental Health History). He communicated he is primarily
compliant with his medication but said he “sometimes” but “not very often” refuses his medications
because the auditory hallucinations tell him that if he takes his medications, they will hurt his family
or because he does not think the medications will help his symptoms (e.g., his headaches and seizures).
Disciplinary problems at ESPF were disclosed. Mr. Ybarra told the undersigned about significant
concerns he has about staff at ESPF. For example, he said COs will call him derogatory names,
including the COs who escorted him to the meeting on February 27, 2024, whom he said called him a
“baby raper” and a “cry baby” for wanting the chain around his waist to be loosened to a comfortable
position.

Prior to his arrest for the offense, Mr. Ybarra said he was living in a trailer by himself and working as
a “driller’s helper” in Montana for a “couple of months” before he moved to Ely, Nevada. He indicated
he is not receiving psychological counseling before his arrest for the offense. He recalled he was
prescribed a medication by Dr. Petzold?? but could not remember the name of the medication or why
he was prescribed it.

21 A portion of the interview with Mr. Ybarra was not able to be recorded by accident, so quotes are the undersigned’s best
attempt at recreating those quotes.

22 Records indicated Dr. Petzold was a neurologist.
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Developmental and Family History: Mr. Ybarra said he was born and raised in Sacramento, California,
by an intact union of his parents, who have since passed away from cancer. He indicated he was born
on time and a normal size and weight at birth and that his mother did not have any birth or pregnancy
complications. He also relayed his mother did not use substances (i.e., alcohol, illicit drugs, or tobacco)
when she was pregnant with him, so he did not know why he has been diagnosed with fetal alcohol
syndrome before (per records).?® He was unsure whether he met developmental milestones on time or
what his temperament was like as an infant. He indicated he had three brothers and one sister. The
undersigned asked Mr. Ybarra to describe his childhood, and in response, he relayed he had a good
childhood until a swing-related traumatic brain injury (TBI) at nine years old (see Medical History).

Cultural Background: Mr. Ybarra reported his mother is of Cherokee and Irish descent, and his father
is of Mexican and Apache descent.

Medical History: At age nine (1962), Mr. Ybarra said he sustained a TBI. He recounted he was on a
swing that his father made, and the swing broke and hit him on the head. Loss of consciousness was
endorsed but he was not sure for how long (see Collateral Interviews). He recalled he woke up in the
hospital and did not recognize his family. The undersigned asked what changed after the swing-related
TBI, and he discussed migraine headaches, which at times last several days, cognitive and adaptive
functioning deficits, seizures, auditory and visual hallucinations, and social withdrawal because he
became afraid of other people. Significant memory impairments due to the TBI were also described,
including amnesia surrounding events that occurred during the sixth grade (see Adaptive Functioning
for more information). A prescription for seizure medications (e.g., phenytoin [Dilantin]) was
endorsed.

After the swing-related TBI, Mr. Ybarra recounted he had four electroencephalography (EEG) scans,
and he said the first three showed damage to his right frontal lobe, but the fourth EEG did not show
any damage, which the doctor told him was his brain healing. But, he also said Dr. Bhoothalinogon
told him that he will always have brain damage from the injury —* “What | have, he considers it a
defect, like a piece of wood. There’s a knot hole in it. That’s a defect. Or, it doesn’t matter what they
use to cover it up with; it will always be there, and I will need to find some way to treat it.” He relayed
that his last seizure was when he was a teenager because his brain healed itself partially. He reported
he continues to experience the severe headaches.

Mr. Ybarra was asked about other head injuries, per collateral interview and records. He said he ran
into a pole around the fifth grade and was taken to the school nurse, but he does not remember the
incident. He stated he has hit his head during fights about three to four times and during a seizure. He
also endorsed the head injury at age 15 that his cousin, Marty Ybarra, told the undersigned about (see
Collateral Interviews), during which he fell out of a tree and hit the roof of his grandmother’s house.
He said he does not remember the incident but that Marty told him about it.

In regard to other medical issues, Mr. Ybarra discussed concerns related to his legs and feet (e.g., that
they would need to be amputated) and the allegations he made in the federal lawsuit he brought forth

23 The Petition for Writ of Habeas Corpus (Post-Conviction) (Death Penalty Case) from about 1993 mentions a possible
diagnosis of fetal alcohol syndrome for Mr. Ybarra, but no additional information is provided.

24 Dashes (i.e., -) indicate further explanation of the information provided via a quote.
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against staff at ESPF (i.e., case number CV-N-99-00201-ECR). He recounted he has used a wheelchair
for 25 years and possible issues with his thyroid.

Adaptive Functioning History: As noted above, Mr. Ybarra said his ability to function significantly
changed after the swing-related TBI. Concerns with memory since the swing-related TBI were
discussed by Mr. Ybarra. For example, he said he would forget where he was driving to and get lost
(e.g., he did not know whether he was driving to or from work). Because of these issues, if someone
else was in the car with him, he expressed he began to ask them questions to help him figure out where
he was driving (e.g., asking what the place they were going was like or who would be at the location).
He also told the undersigned that he would leave notes on the steering wheel or radio of his car to
remind him where he was going. Furthermore, when asked about household tasks, Mr. Ybarra
described memory issues, such that he would go into his garage to get something and forget what he
was doing, or he would forget that he had been completing mechanical work on a car in his garage, so
his brothers would remind him. He told the undersigned that he can prepare meals and likes to cook.
When asked about tasks of hygiene, he discussed memory concerns again. For example, he would
forget whether he had just taken a shower or was going to take a shower.

Difficulties with comprehension was discussed by Mr. Ybarra, which included in regard to reading,
writing, and math, and when someone is making a joke or using sarcasm. When asked how his ability
to follow instructions involving two or more steps is, he replied, “Not very good, just like now, | have
trouble understanding things you say to me or questions you ask me.” When he was in the community,
he relayed he had trouble following directions to get to a destination and giving directions to others.
He also expressed he used public transportation but would sometimes stay on the bus until the end of
the route, because he did not know where he was traveling to.

Concerns related to paying attention or staying with a task for more than five minutes were also
indicated, and he said growing up, he would lose track of time and have difficulty making or keeping
appointments and plans. Mr. Ybarra disclosed he does not handle disappointment, anger, and stressful
situations well. Difficulties ordering at a restaurant were indicated, so he said he would often ask
waiters what they recommended or their favorite food item on the menu. Additionally, Mr. Ybarra said
he paid his own bills and primarily used cash instead of a debit or credit card.

If Mr. Ybarra was sick or injured, he verbalized he would sometimes seek medical attention if he
needed but “a lot of times” he would not, because he “didn’t want to bother people.” He cited he
fluctuated between being able to keep on track with his medications and not being able to —
“Sometimes, | just said, “What the hell?” “Why do I need it?” He noted he avoids unsafe situations. Mr.
Ybarra expressed he is seen by others as being different, which led to bullying when he was a child,
and he would feel uncomfortable when socializing. He also said that peers would tell his brother that
if they were “stupid” like Mr. Ybarra, they cannot socialize with him.

The above issues were noted to be present since the swing-related TBI at age nine, and, for the most
part, have not gotten better over time. Mr. Ybarra said he attempts to hide his functional and cognitive
difficulties “all the time” because, “I don’t want people to think I’m stupid or retarded, even here.” He
also stated:

“I’m not stupid. I’m not retarded. I’m just a little slow. I have to figure things out. That’s the
way my dad taught me. My dad could not read or write, but you give him a washer, a dryer,
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or a refrigerator, some kind of appliance. He learned everything by trial and error, by figuring
things out. And he told me, ‘Well, figure it out. Look at it. What do you see?” And he says,
“Tell me, what do you see? | see your wheels turning.””

Adverse Childhood Experiences (ACE) and Trauma History: When asked whether he has ever been
abused by anyone, Mr. Ybarra described the bullying he experienced, which started after he sustained
the swing-related TBI. He conveyed that peers called him “one of Jerry’s kids,”% “retard,” “stupid,”
and other names and that peers did not want to socialize with him. Also, Mr. Ybarra disclosed he was
sexually abused by a priest when he was about 10 years old:

“He’s telling me he’s sucking the poison out of my body, and that’s why he doesn’t get sick.
And that’s what causing the headaches — is the poison that’s in my body, that Lucifer because
you’ll be tarred and feathered. You and your whole family will be run out of town.”

Additionally, corporal punishment by his mother was discussed, and he discussed the murders of other
inmates at ESPF that have occurred while he has been incarcerated.

Education History: Highest level of education was relayed to be high school graduation. He recounted
he went to an alternative/continuation school (Yolo High School [YHS]; “People called it the retard
school”) because he had significant difficulties at the regular public school. He also expressed other
students at YHS had intellectual disabilities. Special education (SPED) at the regular school was
endorsed, starting around the fifth grade (i.e., after the swing-related TBI), due to difficulties
understanding what was going on in his classes, and he cited he attended classes at YHS at night (see
Collateral Records: Testimony of Mr. Ybarra’s Mother for more information). He believes he repeated
the fourth or fifth grade. When asked if he has ever been diagnosed with a learning disability, he was
unable to provide an answer. Before the swing-related TBI, Mr. Ybarra reported he received good
grades in school, but after the swing-related TBI, he received mostly Ds and Fs. Additionally, Mr.
Ybarra recounted in the seventh or eighth grade, he saw a doctor or counselor because of documented
“mental problems” in his school records — “He felt | had gone about as far as | could in school and |
should be given a medical exemption [from school].” The undersigned clarified he meant the provider
opined he had gone as far as he could in regard to his learning abilities. Suspension from school for
poor attendance and difficulty completing schoolwork was disclosed.

Employment History: Job history was described to be “mostly farm labor,” including plowing fields,
planting trees, and completing irrigation work. Other reported jobs included landscaping and in
warehouses. He said he did not know what his longest job was but that he primarily held jobs for about
four to five months. He also told the undersigned that he had difficulty keeping a job because of his
headaches (e.g., safety concerns related to having a headache while driving a forklift and medications
that made him feel sleepy) and auditory and visual hallucinations (e.g., voices telling him that he could
not do the work or that he is stupid). In response to a query about whether he ever had difficulty
understanding tasks at his jobs, he replied:

“No, because | did jobs that | knew about. My dad was a heavy equipment operator. | get on
a [illegible] with him, watch how he operated things. And, then, he taught me, so | learned to
drive farm equipment — caterpillars, bulldozers, tractors — from my dad.”

25 This was in reference to the annual telethon held by Jerry Lewis for the Muscular Dystrophy Association.
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He also expressed he learned auto-mechanical work from his father and uncle and that he became able
to rebuild a truck’s engine. In general, Mr. Ybarra relayed he did not have trouble obtaining a job but
had significant difficulty keeping a job.

Mr. Ybarra discussed his military history but appeared to be confused about the order of the events, so
the undersigned clarified based on her record review. He recounted he enlisted in the U.S. Military
three times. First, he said he enlisted in the U.S. Marine Corps (USMC) when he was 18 years old
(1971) and was there between 30 to 60 days because his headaches inhibited his ability to complete
basic training. Second, he reported he reenlisted in the Marine Corps and that he was discharged
because the military wanted to send him to a military mental health hospital to receive treatment, which
he did not want, so he told military superiors to discharge him as a homosexual — “I didn’t want to go
to military nut hospital. 1 know all about those. | would rather be discharged as a homosexual, even
though I’m not, than go to a military nut house.” Overall, he said he spent approximately six months
in the USMC. Third, Mr. Ybarra recalled he enlisted in the U.S. Army National Guard, and he was
discharged after 30 days during basic training in South Carolina for asthma. According to records, Mr.
Ybarra was enlisted in the Army National Guard from about January to March 1974 and given the
honorable discharge designation. Of note, per the psychiatric evaluation by Donald T. Lunde, M.D.,
military records “noted that mental testing reveals ‘dull-normal’?827 or ‘borderline’ intelligence.”

Relationship History: Mr. Ybarra indicated he was married for “probably less than a year” and
described the relationship to be conflictual. He reported he has one daughter, with whom he does not
have contact. Information about any other previous relationships was not provided.

Mental Health History: Mental health diagnoses or treatment as a child were reported, but Mr. Ybarra
did not specify which diagnoses. As a child, he recounted he had difficulty controlling his behavior and
significant anxiety, so other people would call him a “spazz.”

The undersigned questioned Mr. Ybarra about his previous diagnosis of schizophrenia, and he
responded that he did not know what it is but does not think he has schizophrenia. The undersigned
explained what schizophrenia is, and he remarked:

“Well, people tell me, the doctors, that | suffered delusions of grandeur. And | say, ‘Well,
sometimes, if that’s true.” But sometimes, | have to think about certain things in order for me
to get out of bed. If I don’t, then I would just lay there and give up. And thinking about the
mansion | wanted to build, my business, Bob’s Hot Rods and Custom Choppers.”

In response to a question about a historical diagnosis of bipolar, he talked about how someone told him
that he had a bipolar disorder because he would get “all hyped up” and run around. He also stated a
doctor told him he “was manic depressive.”

Significant depression was endorsed because of his present incarceration — “I get so angry, frustrated,
and then depressed.” Four suicide attempts were disclosed by Mr. Ybarra. He recounted two suicide
attempts over the period of a day (first with a gun that did not fire and second via gas from the stove)

26 pyll-normal intelligence is defined as “having an intelligence level on the borderline between normal intelligence and
mental deficiency.”

27 Merriam-Webster. (2024). Dull-normal. In Merriam-Webster.com dictionary. Retrieved from https://www.merriam-
webster.com/dictionary/dull-normal

Page 17 of 60

AA02806


https://www.merriam-webster.com/dictionary/dull-normal
https://www.merriam-webster.com/dictionary/dull-normal
https://www.merriam-webster.com/dictionary/dull-normal
https://www.merriam-webster.com/dictionary/dull-normal

Ybarra, Robert 05/13/2024
Forensic Evaluation

after his ex-wife left him. He also said he was brought to Woodland General Hospital (now called
Woodland Memorial Hospital [WMH]) in California after the incident, where providers told his parents
that he should receive mental health treatment. He indicated he did not receive treatment because of
the cost. He recounted he attempted suicide via overdose on the antipsychotic, chlorpromazine
(Thorazine), after his brother, Greg, passed away in 2012. He said he was taken to a hospital and
stopped taking Thorazine after the incident. He also told the undersigned that he attempted suicide
another time in 1991 via overdose and was sent to a mental health facility in Jean, Nevada.
Additionally, he said he has engaged in self-harm via cutting his arm and been placed on suicide watch
while incarcerated. Mr. Ybarra also endorsed three mental health hospitalizations at Lake’s Crossing
Center (LCC).

As an adult, Mr. Ybarra also recalled he has been diagnosed with attention deficit disorder by a
psychiatrist, Dr. Exum, at ESPF. He described a conflictual treatment relationship with Dr. Exum, such
that he expressed Dr. Exum has “called [him] a liar” (i.e., malingering) three different times; twice
asked Mr. Ybarra, “Why are you trying to convince me that you’re mentally ill?”; and told Mr. Ybarra
that he does not have a mental illness, but rather, has a personality disorder. He also stated: “Dr. Exum,
he also said, “Your headaches, your seizures aren’t caused from your brain damage. You’re just
pretending. You’re just using that. You get this book right here from some doctor, and you read it, and
you’ll see that you’re phony. You are a liar.”” Mr. Ybarra also discussed concerns he has that Dr. Exum
would discontinue his medications because of these conflictual treatment encounters, so he would send
medical requests to see if they had been discontinued. He recounted medical providers have notified
him that his medications were not discontinued (see Collateral Records).

The undersigned asked Mr. Ybarra why he has been opined by psychiatrists to be malingering, and he
replied that Dr. Exum “says, because | could not live the kind of life that | did and be able to do some
things and not be able to do other things.” The undersigned asked what he thought about the diagnosis
of having a personality disorder, and Mr. Ybarra responded, “I have problems with my head injury, but
I don’t think I’m stupid. | don’t think I’m retarded. | don’t think I’m one of Jerry’s kids. | just do things
differently than other people.” The undersigned asked if he is able to function the same as other people,
and he remarked, “Well, yeah, of course,” and then went into a discussion about a mansion he wants
to build and the business plans he has made. In reply to an additional query about his understanding of
personality disorders, he further discussed cognitive issues he has, such that he cited when he wants to
complete a task, “I have to sit down and work at days to figure them out. And, the only reason | know
how to build engines and the things I do mechanically is because of my dad and uncle.” He recalled a
doctor “accused” him of having multiple personality disorder but does not believe he has multiple
personalities or agree with that diagnosis. In describing this previous diagnosis, he cited:

“People here go, ‘Hey, who are you today?’ I go, well, “Who do you want me to be?” And |
have, right now, a nimrod wants to keep coming out, but I won’t let him come out because |
don’t want you to look at me and say, ‘Really? Are you for real? Are you serious?’ But he
protects us.”

The undersigned queried for more information, and he responded, “It’s like | get pushed to the side in
the dark, and that’s when | lose time. What happens? | don’t know. People ask me, “‘Who are you
today?’ | don’t know.” Overall, the undersigned asked Mr. Ybarra which of the previous diagnoses
(e.g., schizophrenia, bipolar, and multiple personality disorder) he agreed with, and he replied, “None.
Sure, | got problems with this. And well, 1 get depressed a lot, but | don’t know if that’s bipolar or
whatever.”
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Prescriptions as an adult that Mr. Ybarra reported included secobarbital (Seconal; sedative to treat
insomnia); the antipsychotics, Thorazine, fluphenazine (Prolixin), haloperidol (Haldol), and
thioridazine (Mellaril); Klonopin; Xanax; diazepam (Valium, a narcotic); and Prozac. He said he was
“forced” medicated (i.e., intravenous injection) with either Thorazine or Mellaril twice at the Nevada
State Prison (NSP) in Carson City, Nevada, in the early 1980s. He also stated he was also forced given
Haldol three times. Mr. Ybarra acknowledged he has been prescribed antipsychotics because of
auditory and visual hallucinations. Upon query, he also recalled taking the bipolar agent, lithium
carbonate (Lithium), at LCC. He was not sure why it was prescribed by a doctor but stated the doctor
told him that he needed the medication and that the doctor told him, “If I was faking at that dosage, |
would become intoxicated and die.”

Mr. Ybarra recounted a doctor at NSP recommended he “be placed in a secure mental institution
immediately for long-term treatment” and receive electroconvulsive therapy (ECT). Mr. Ybarra said
he did not receive ECT because the warden of NSP did not allow him to transfer to a hospital. He also
stated his parents did not want him to receive the treatment. The undersigned asked whether he feels
he has a mental illness, and he responded, “No, why should 1?7 A lot of people have problems like | do.
They have to sit down and think about things and figure it out, especially when you’re building engines,
doing carpentry work, or blueprints.”

Mr. Ybarra did endorse current experience of psychotic symptoms. He recalled he first began to hear
auditory hallucinations of voices around age 10 (i.e., after the swing-related TBI). Initially, he told the
undersigned the auditory hallucinations were of good voices that would encourage him (e.g., when he
was playing sports in high school). Presently, he cited:

“Well, sometimes | hear good voices where they encourage me. But then, bad voices come in.
And, it’s like being in a room full of people and everyone’s talking, voices trying to get my
attention. And, they’re telling me, ‘Don’t listen to them. You’re a failure. You’re retarded.
You’re stupid. You die will die in this place. And these people out here, they don’t like you.
Look at how they talk to you, how they treat you. They treat you like you’re stupid. They talk
to you like you’re an idiot. Just Kkill yourself. Your family would be better off if you kill
yourself.” And then the good voices start, the ones that | want to hear, come. They tell me,
they say, ‘Don’t listen to them, Bobby.’”

He told the undersigned he was hearing the negative voices during the evaluation, which included the
voices laughing when Mr. Ybarra responded to them in his head that the purpose of the present
evaluation is to help him.

In regard to visual hallucinations, Mr. Ybarra said he sees and hears six “little people dressed in black
robes,” whom he compared to the Oompa Loompas from the Wizard of Oz, and said they are “Lucifer’s
minions.” He stated:

“Six, six, six, the mark of the beast. Right now, my full name, Robert Angelo Ybarra, and tell
me what you see, how many things you seen. My mom’s fathered it right out, and she said
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what she needed me. And | said, well, here, the visiting room. And | said, well, I’'m sorry
mom...”2829

In relation to what Lucifer’s minions tell Mr. Ybarra, he cited, “They tell me I have to do things, or I’ll
get headaches, or they’ll hurt my family. Two different times, they hurt my family, my brothers, Tony
and Mike.” The undersigned queried for more information, and he discussed two car accidents his
brothers got into when they were driving home. Furthermore, Mr. Ybarra said he sees “monsters” and
dragons. He also expressed the dragons give him messages through the television. He recounted he
once told a friend that about these messages and the individual “quit hanging out with” Mr. Ybarra.
Mr. Ybarra had difficulty telling the undersigned how often he experiences auditory and visual
hallucinations. To cope and help himself ignore the auditory and visual hallucinations, Mr. Ybarra
expressed he will focus on listening to the individual talking to him and will “walk back and forth” in
a room and then made a nonsensical and tangential statement, “Listening to you. Like I said, I still had
contact with Jim or her, the girlfriend, They were models. | was sending your name, but she said, you
might help your people. I said, well, maybe I should just say you their name anyway.”

When asked about tactile hallucinations, Mr. Ybarra discussed “pins and needles” sensations but
acknowledged a medical condition may be the reason for these feelings. In relation to olfactory
hallucinations, he said he smells oranges. When queried about whether he has ever felt like he was not
in control of his body, he talked about the tics he feels in his fingers.

As discussed above in Behavioral Observations, paranoid delusions were indicated. He described
paranoid delusions about the staff at ESPF throughout the evaluation (e.g., that they were listening to
the current evaluation through the outlets in the wall). Beyond beliefs related to staff at ESPF, paranoia
about other people was indicated by Mr. Ybarra during the evaluation. For example, he told the
undersigned that at times, when someone is walking towards him, he does not know whether the person
is going to “punch [him] in the nose,” shake his hand, or hug him. Delusions of control were also
endorsed, such that he conveyed the voices and Lucifer’s minions will make him do things he does not
want to do (e.g., skip a meal) because he fears they will hurt his family. He also believes Lucifer’s
minions have harmed his family before (i.e., his brothers’ car accidents). Additionally, possible
paranoid delusions related to his criminal case, particularly the trial, were discussed by Mr. Ybarra
during the interview with Dr. Viljoen. Of note, some of the paranoia appeared to be reality-based (i.e.,
conflicts with others because of the offense). Grandiosity was also relayed by Mr. Ybarra (e.g., his
plans to build a mansion and a business), as described above. Upon direct query, Mr. Ybarra reported
no experience of delusions related to thought broadcasting, mind reading, thought withdrawal, thought
insertion, or somatic symptoms.

Substance Use History: To cope with the headaches, Mr. Ybarra disclosed he self-medicated with drugs
(e.g., marijuana) and alcohol when he was in the community. Other historical drug use included
lysergic acid diethylamide (LSD), mescaline (another psychedelic) and other peyote-based substances,
methaqualone (Quaalude, a hypnotic sedative), and Valium. He stated that by the time he was 15 years
of age, other people told him that he was addicted to alcohol and drugs. He acknowledged that part of

28 « " indicates times when his speech was unintelligible. This quote has not been edited with “[sic]” in it (e.g., after

“mom’s fathered”) and utterances, repetitive words, and filler words kept in, both for the purposes of readability and to
keep an accurate portrait of the nature of the quote.

29 This quote is from the interview with Dr. Millspaugh. He also said something very similar to Dr. Viljoen at the beginning
of her interview with him.
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his memory concerns may be due to the significant substance abuse he engaged in and that he has been
fired from some jobs for marijuana use. Mr. Ybarra reported no drug or alcohol use while incarcerated,
so the last time he used substances was approximately 44 years ago. He reported no historical substance
abuse treatment.

COLLATERAL RECORDS:

Note: Mr. Ybarra’s records have been summarized in detail in other reports, so only a subset of the records reviewed by
the undersigned are summarized in this section. Please see other evaluations, such as the psychological evaluation by
Erin Warnick, Ph.D., from 2011, and the neuropsychological and psychological evaluation by Jonathan Mack, Psy.D.,
from 2012, for good summaries of other records.

Educational Records: A portion of Mr. Ybarra’s educational records were made available to the
undersigned, which included records from 1954 (age one) to 1972 (age 18) and the Diocesan
Elementary Schools, Our Lady of Grace School, James Marshall High School (JMHS), and YHS. A
fourth-grade report card from the Diocesan Elementary Schools (1963, age nine) showed Cs and Ds in
core education classes (e.g., reading, English, spelling, arithmetic, history, and science). A transcript
with grades from JMHS and YHS was also reviewed (1967 to 1972, approximately ages 14 to 18). At
YHS, his grades were primarily Cs, Bs, and Ds, with one A in Remedial Reading. At JMHS, his grades
were Ds and Fs.

In approximately March 1969 (age 15), it appears William M. Asher, M.D., saw Mr. Ybarra for an
evaluation. It is conveyed that Mr. Ybarra “has had continual trouble since junior high school getting
along with his peers. Mrs. Dublirer, Washington Unified School District Psychologist, interviewed Bob
as an eighth grader and predicted serious trouble for him in high school.” Mr. Ybarra was relayed to
have transferred to Yolo High School “due to inability to cope with his peers and academic failure” in
April 1968. He transferred back to JMHS around January 1969, he “immediately exhibited chronic
tardiness and total non-cooperation in his first period class.” Bullying against Mr. Ybarra, which
included threatening behavior and physical violence, was described by Dr. Asher. Furthermore, it was
communicated by Dr. Asher: “Bob appears to be of less than average intelligence and to have reading
and language handicaps.” After his evaluation, Dr. Asher wrote a letter to Selby Morris, Vice Principal
of JIMHS, to summarize his findings. In the letter, Dr. Asher noted:

“Would [sic] agree that Robert should receive a medical exclusion from school. He has gone
about as far as he can within limits of his intellectual and emotional capacities. To continue
school now would only expose him to more pressure than he can comfortably tolerate.
Therefore, would [sic] recommend medical exclusion and referral to State Vocational
Rehabilitation for additional counseling.”

On July 02, 1969, Dr. Asher wrote a letter to Mrs. A. Class upon referral from Ms. Morris. In the letter,
he stated he saw Mr. Ybarra for two consultations and noted: “Basically, Robert is an insecure,
immature and somewhat naive youngster who present problems in his social and interpersonal
relationships. However, Robert works well in a small group setting and when not subjected to the stress
of too much competition.” Dr. Asher also concluded that Mr. Ybarra had fair prognosis for
rehabilitation “if the training is in an area of interest” (e.g., forestry, fishing, and gaming).

Trial Testimony from Mr. Ybarra’s Mother, Coleen Ybarra: On June 15, 1981, Mr. Ybarra’s family
members testified during his trial. The family members’ information was consistent with each other,
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and Mr. Ybarra’s mother provided the most information. Therefore, the subsequent sections about the
testimony by Mr. Ybarra’s father and brothers®® only contain information they provided beyond what
Mr. Ybarra’s mother provided during her testimony.

Coleen said she was 15 when she had Mr. Ybarra; he was a “healthy, normal child” when he was born;
and he developed normally. At the beginning of school, she relayed he adapted well and got along with
other children. She endorsed the swing-related TBI that occurred when he was nine years old and
recounted he lost consciousness for 10 minutes, and she took him to the hospital after he regained
consciousness. Providers at the hospital reportedly “checked him over and they said he was alright, just
to keep an eye on him.” About three or four months after the accident, she conveyed Mr. Ybarra began
to complain of headaches, which at times would last a full day.

After the accident, Coleen said she began to notice a change in Mr. Ybarra’s ability to complete
schoolwork. She recalled he would not be able to come to school until he finished his schoolwork, or
his teachers would have him sit in the hallway until he finished his schoolwork, which she observed
when she visited the school. She stated that when he was sent home by teachers because of these issues,
he would “sit and cry” at their house. Furthermore, Coleen expressed Mr. Ybarra stopped getting along
with his classmates around the eighth grade and that they “picked on” him.

Coleen was asked whether there was a difference in his performance in school before and after the
swing-related TBI, and she replied, “Well, there seemed to be.” Based on the report cards shown as
evidence at the trial, Coleen described how in the fifth grade, after the swing-related TBI, he began to
receive Ds and Fs in his grades, was fighting frequently, was not completing assignments, was
achieving “below ability,” had behavior that needed improvement, and had poor participation. It was
noted how he received some Bs during his classes after the swing-related TBI. She was asked whether
the head injury “had an effect on him,” and she replied, “I don’t know if it did or not. I just know he
had a hard time going through school his latter years in school.” At YHS, she mentioned he got two Fs
in unspecified classes and two Bs in art-related classes. She also cited he had a tutor (see below).
Furthermore, Coleen cited Mr. Ybarra attended the alternative/continuation school, YHS, and she
described the education at YHS as, “That’s where you just go and do what you can. There’s nobody to
pressure you or make you do your work.” She recalled Mr. Ybarra stopped attending the continuation
school around age 18, and he then went to night school to obtain his high school diploma. In relation
to classes he took during night school, she stated, “I believe he took furniture, rebuilding furniture,
something easy because he couldn’t do hard work.” During the day, Coleen conveyed Mr. Ybarra
worked - “Anything he could find. He was always working.” She also recounted he began working at
age six, because he “just liked to go out and make money so he could buy presents and things for the
family.” She endorsed at least one of his Marine Corps enlistments and said he was there for “just a
couple of months” and did not know why he was discharged.

Mr. Ybarra’s demeanor growing up was described to be: “[H]e was very considerate and kind and
always taking us out to dinner and doing things for us. He was just like the other kids, very thoughtful.”
Coleen was queried about symptoms of conduct disorder (i.e., problematic behaviors before age 15).
She reported no concerns related to persistent lying or making up stories; arrests or referrals to juvenile
court because of behavior; suspensions or expulsions from school; casual sexual activities; stealing;

30 The testimony by Michael Ybarra did not provide any additional information, so it is not written up here.
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vandalism; initiating fights; emotional outbursts or temper tantrums; or alcohol intoxication or
substance abuse. Coleen endorsed truancy “maybe once or twice” and running away from home one
day “because he didn’t want to go to school.” Furthermore, Coleen said concerns related to Mr. Ybarra
having “a temper” did not show until 1979.

In regard to mental health concerns, Coleen recounted she began to believe Mr. Ybarra was
experiencing depression in 1979:

“He came over and was talking to me one day and he just seemed — he didn’t know what was
going on with him. Nothing seemed to be working out. As hard as he tried to do everything
he just couldn’t seem to make anything work out for him.”

She recounted Mr. Ybarra’s suicide attempt on the day that his ex-wife left him, such that she said he
attempted suicide via cutting his wrists and turning the gas on in his apartment around July 1979. She
stated that when he went to WMH, she was notified about the attempt by a doctor at WMH, and he was
released to her care if she agreed to take him to a psychiatrist the following day. Coleen disclosed she
never took him to see a psychiatrist. Psychotic symptoms were not discussed by Coleen, which may be
because she was not directly asked about these concerns during direct or cross-examinations.

Testimony by Mr. Ybarra’s Father, Robert Ybarra, Sr.: Robert Ybarra Sr. indicated that prior to the
swing-related TBI, Mr. Ybarra was a happy, healthy, and normal child and did not have difficulties in
school before the accident. After the swing-related TBI, he relayed they noticed Mr. Ybarra’s “grades
started dropping,” he would be sent home by teachers because he could not complete his work, he
“couldn’t keep up with the class,” and he would sit at home and cry at times when he could not complete
his work. Robert Ybarra Sr. said Mr. Ybarra left school around the ninth or tenth grade but eventually
went back to school (i.e., night school) and received his high school diploma.

Robert Ybarra Sr. reported no concerns before age 15 related to persistent lying or making up stories;
arrests or referrals to juvenile court because of behavior; suspensions or expulsions from school; casual
sexual activities; stealing; vandalism; initiating fights; emotional outbursts or temper tantrums; or
alcohol intoxication or substance abuse. Truancy was endorsed because Mr. Ybarra did not like to go
to school, as well as running away from home overnight “a couple times” before age 15. No other
conduct disorder-related behaviors were endorsed by Robert Ybarra Sr., who also stated Mr. Ybarra
obeyed rules when he was a child (“always did what he was supposed to do”), even after the swing-
related TBI. Furthermore, when queried about Mr. Ybarra’s manners, Robert Ybarra Sr. said Mr.
Ybarra had “always been kind” to his parents, got along with his siblings, and “only” had difficulty
getting along with peers at school.

Robert Ybarra Sr. said Mr. Ybarra has lived by himself and with his ex-wife and that he would have
dinner at his parents’ house about two to three times a week. Employment history was consistent with
Coleen’s report, and Robert Ybarra Sr. said at the beginning (around age six or seven), Mr. Ybarra
would rake leaves for neighbors with his brothers. He also stated Mr. Ybarra delivered newspapers for
two or three years. When Mr. Ybarra was attending school, Robert Ybarra Sr. said Mr. Ybarra and his
brothers did yard work after school — “He always worked.” After Mr. Ybarra left school, Robert Ybarra
Sr. said Mr. Ybarra began full-time employment at a farm during tomato and pear season. Information
about Mr. Ybarra’s mechanical skills and job as a forklift driver were not discussed by Robert Ybarra
Sr., which may be because he was not directly asked about this during direct or cross-examinations.
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Robert Ybarra Sr. recalled the time Mr. Ybarra attempted suicide, and his story was consistent with
Coleen’s, including that Mr. Ybarra did not receive psychiatric treatment afterward. In relation to the
headaches, Robert Ybarra Sr. recounted they made him “deathly sick” and throw up. He also said that
Mr. Ybarra was “always going to the doctors” (e.g., Dr. Petzold) due to concerns related to the TBI
and that he was prescribed medications, but they were not effective. He also recounted one of the EEGs
and that Mr. Ybarra went to LCC. The reason Mr. Ybarra went to LCC was not discussed during
testimony, which may be because he was not directly asked about this during direct or cross-
examinations.

Testimony by Mr. Ybarra’s Brother, Mark Ybarra: Mark discussed the bullying Mr. Ybarra
experienced as a child: “The reputation that he had was that no one liked him. They picked on him.
They called him names. They called him dummy. They called him a retard.” He also talked about Mr.
Ybarra’s auditory hallucinations: “He would talk to nobody there or he would talk to people that
weren’t there.” He relayed he observed this behavior five times when Mr. Ybarra was around 18 years
of age and that it appeared as if Mr. Ybarra was having a conversation with someone. Mark also cited
he did not talk to Mr. Ybarra or their siblings and parents about these observations. A history of
depression (e.g., a markedly diminished interest or pleasure in activities) for Mr. Ybarra was also
conveyed by Mark. Similar to his other family members, Mark talked about Mr. Ybarra’s employment
history and gave more information, such that he stated Mr. Ybarra’s first job was raking leaves and
mowing lawns, that he worked at a service station, and that he was employed for two years with a
gardening service (approximately ages 15 to 17). Yardwork-related employment when Mr. Ybarra was
in high school was also endorsed. Mr. Ybarra’s demeanor towards their parents was described to be
respectful and obedient.

Testimony by Mr. Ybarra’s Brother, Greg Ybarra: Greg also talked about the bullying, including that
it involved physical assaults against him “for no reason at all.” He cited that Mr. Ybarra did not have
friends outside of his family. Growing up, Greg said Mr. Ybarra was “generally peaceful” and obedient,
got along well with his siblings, and “had a lot of respect” for their parents. Depression for Mr. Ybarra
was endorsed by Greg based on the way Mr. Ybarra acted and talked. In addition to the information
other family members gave, Greg also stated that Mr. Ybarra worked for a pear growers’ association,
which involved tending to a large pear crop.

Declaration by Thomas Casler, Investigator with the Federal Public Defender, District of Nevada: In
August 2002, Mr. Casler wrote a declaration about an interview he had with Mr. Smith, Mr. Ybarra’s
tutor in the spring of 1969 (age 15), because Mr. Ybarra “was unable to learn and stay in school.” Mr.
Smith began tutoring Mr. Ybarra at the request of a school counselor. It is relayed that “When Bobby
was at Mr. Smith’s house, Mr. Smith would have to calm him down and get him in a tranquil state if
he was going to be able to learn anything. If he was hyped up, he could not learn.” Furthermore,
difficulties with mathematics were described, and it is conveyed that “[m]uch of the difficulty with
learning was to keep him on task since he had a very short attention span.” Mr. Smith’s report was also
consistent with Mr. Ybarra’s mother’s testimony during the trial. For example:

“In Bobby’s case, Mr. Smith observed that the mere mention of Bobby’s name to other
teachers would cause them to just roll their eyes. They could not or would not deal with him,
and would end up sending him out to the hallway.”

Furthermore, Mr. Smith described Mr. Ybarra to be “a very nice child” and cited, “he would do
anything for you when he was in the right state of mind.”
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Previous Intellectual Testing Scores: The following tables are of scores Mr. Ybarra has received on
the previous intellectual tests administered to him since 1981 — the Wechsler Adult Intelligence Scale
(WAIS), WAIS-III, the WAIS-IV, and the Wechsler Abbreviated Scale of Intelligence (WASI). See
below for more information about these scores and the evaluations.

WAIS: January 1981 (Dr. Gutride) WAIS-111: August 2002 (Dr. Schmidt)
Scale | CS | %ile | o S:Si'r'fgﬂgi scale | CS | %ile | 95%CI g:si'r'f;::gi
VIQ | 84 nr nr Low Average | VIQ 68 2 64 — 74 | Extremely Low
PIQ 90 nr nr Average PIQ 56 <1l | 52-65 | Extremely Low
FSIQ | 86 nr nr Low Average | FSIQ 60 <1 | 57-65 | Extremely Low
VCI 76 5 71-83 Borderline
POI 60 <1 |56-70 | Extremely Low

Notes: CS = composite score, %ile = percentile, Cl = confidence interval, nr = not reported, VIQ =
Verbal 1Q, PIQ = Performance 1Q, FSIQ = Full-Scale 1Q, VCI = Verbal Comprehension Index, POl =
Perceptual Organization Index.

WASI: January 2008 (Dr. Ted Young) WAIS-IV: May 2012 (Dr. Mack)

Scale | CS | %ile | S:Si'r'f;::gi scale | CS | %ile | 95%Cl S:Si'r'fgﬂzf\

VIQ | 73 3 nr Borderline VCI 81 10 nr Low Average

PIQ | 61 1 nr Extremely Low PRI 65 1 nr Extremely Low

FSIQ | 66 1 nr Extremely Low | WMI 71 3 nr Borderline
PSI 50 <1 nr Extremely Low
FSIQ 63 1 nr Extremely Low
GAI 71 3 nr Borderline

Notes: WMI = Working Memory Index, PRI = Perceptual Reasoning Index, PSI = Processing Speed
Index, and GAI = General Ability Index.

Psychological Evaluation by Pat Weyl, Clinical Psychology Intern, and Martin Gutride, Ph.D., Nevada
Certified Psychologist: In January 1981, Pat Weyl, a clinical psychology intern, and Dr. Gutride
completed a competency to stand trial evaluation for the present case. As it has been noted in previous
psychological reports, Pat Weyl’s degree is not specified in the report (i.e., master’s or bachelor’s), so
itis unclear whether Pat Weyl was a predoctoral intern at the time of the report. It appears the evaluation
was completed at LCC. In the evaluation it is noted that, “the client’s parents report that he received a
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childhood head injury following which he had headaches, academic problems, and difficulty getting
along with his peers; they state that his childhood was otherwise unremarkable.” Thus, it appears Mr.
Ybarra’s parents were interviewed for the evaluation, but it is not directly stated in the report.

Behavioral observations during the evaluation were described to include anxiety; expression of “anger,
discouragement, and hopelessness”; poor eye contact; “some latency in his speech”; lucid
verbalizations; “a high degree of motivation” to complete psychological testing; and an approach to
psychological testing that was thoughtful and displayed a concern for accuracy. Mr. Ybarra was also
relayed to have exhibited immaturity. Additionally, the evaluators noted that “his methodical approach
to tasks would indicate that his outward anxiety did not excessively inhibit his testing performance.” It
is conveyed that Mr. Ybarra’s verbalization did not “reveal psychotic thought processes,” but the
evaluators also communicated that he endorsed auditory and visual hallucinations. Furthermore,
observations during his hospitalization at LCC were described to include suicidality and that
“[i]nitially, his interpersonal behavior with staff was withdrawn and hostile; he did interact in a friendly
manner with certain higher functioning clients.”

Tests administered during the evaluation included the Bender-Gestalt Draw-A-Person, the Hooper
Visual Organization Incomplete Sentences Blank, the Minnesota Multiphasic Personality Inventory
(MMPI), the Peabody Picture Vocabulary Test, the Rorschach, the Thematic Apperception Test, the
WAIS (first edition), and the Weschler Memory Scale (WMS, first edition). As noted above, Mr.
Ybarra’s performance on the WAIS was VIQ = 84 (Low Average range), PIQ = 90 (Average range),
and FSIQ = 86 (Low Average range). The evaluators also note:

“A second score of 1.Q. confirms this level of functioning (Peabody Picture VVocabulary Test
= 92). His poorest WAIS subtest score was on a subtest which reflects difficulties the client
has had with academic performance. His highest score was on a subtest measuring adequacy
of perception and visual motor coordination.”

The subtests of the WAIS were not specified. Because of these results, the evaluators opined:

“There is little evidence to suggest an organic substrate to be a major aspect in his cognitive
functioning. He appears to have an adequate ability to concentrate and attend to tasks. His
Weschler Memory Scale score of 83 is consistent with his WAIS 1.Q., indicating that his
memory is not a major deficit in his functioning, although the data does indicate he may have
some difficulties with recent memory of verbally presented material. Overall, the client could
be expected to perform adequately on most cognitive tasks.”

As described below, previous evaluators (e.g., see report by Erin Warnick, Ph.D., below) have
criticized Pat Weyl and Dr. Gutride’s use of the first edition of the WAIS due to outdated norms, as
well as other aspects of the evaluation.

Pat Weyl and Dr. Gutride opined on Mr. Ybarra’s “Emotional Status,” which included:

“As the client stabilizes in a non-stressful environment, his emotional state has become
characterized by fairly infrequent displays of depression, lack of control, and longer periods
of appropriate, although superficial, interpersonal interactions. His depression and anxiety
appear to be more situational than a reflection of long-standing internal conflicts. In view of
the seriousness of his charges, depression and anxiety could be considered to have a realistic
basis for him.”
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They also communicated:

“l would differentiate this daydreaming from loss of reality contact in a psychotic sense as he
actively chooses to withdraw from his surroundings to recapture times which were much more
hopeful for him. In a similar vein, he shows no loosening of associations, no thought disorder,
or bizarre irrationality. Certain psychological testing data indicated some unconventional
thinking and paranoia, and he constantly claims auditory and visual hallucinations. However,
the vast majority of the psychological test data indicates little evidence of psychotic processes
as the major personality difficulties.”

Concerns related to impulsivity, substance abuse, and difficulty controlling his emotions were also
indicated. Of note, it is not specified what data the evaluators utilized to form the above conclusions
about Mr. Ybarra’s emotional status (e.g., which psychological tests they are referring to) and why data
from psychological testing was weighed more heavily than Mr. Ybarra’s self-report about auditory and
visual hallucinations. It does not appear the evaluators examined collateral records, including previous
psychological evaluations, so their opinions were based primarily on one aspect of data that can be
gathered for evaluations: i.e., psychological testing results. Furthermore, based on their evaluation, the
evaluators noted diagnostic impressions of antisocial personality and drug and alcohol dependency, but
it is unclear what symptoms of antisocial personality he presented with during their evaluation, and,
likewise, the evidence for those symptoms. They opined Mr. Ybarra was competent to stand trial but
also communicated Mr. Ybarra may become dysregulated during court proceedings.

Neuropsychological Assessment Report by David L. Schmidt, Ph.D., FABFE, DABPS: In August 2002,
Dr. Schmidt completed a neuropsychological assessment of Mr. Ybarra. In addition to the TBI from
the swing accident at age nine (1962), Dr. Schmidt relayed that in 1968 (age 14):

“Second head injury when Robert ran into a pole. It is inconclusive as to whether he had an
LOC [loss of consciousness] or not. Robert states he had amnesia from this point until about
two years later, but by his own reporting of events occurring in the interim, this is not quite
accurate. In January 1968, following this accident, Robert had an abnormal EEG.”

It is also reported that after the swing-related TBI in 1962 and the onset of headaches, Mr. Ybarra
“began experiencing a loss of time and began to hear voices that told him ways to avoid or at least
relieve his intense headaches. Amongst the instructions given by the voices was to make animal
sacrifices.”® Additionally, visual hallucinations of a “figure in a black robe” were reported.
Furthermore, “While in prison Mr. Ybarra has had many episodes of delusional thinking, including but
not limited to multiple personalities living within himself, animals and small people coming and going
through windows and walls of his cell, and being poisoned by the guards.”32

During Dr. Schmidt’s evaluation, behavioral observations for Mr. Ybarra were described to include
suspicious but cooperative attitude, anxiety, psychomotor agitation and retardation, fluctuating affect,
hair-pulling, slow and monotonous speech, distracted and tangential thought processes, delusional
ideations (e.g., the COs were poisoning his food and about the “little men in robes”), persistence and
motivation for some of the testing but difficulty attending to some of visuospatial tasks. Dr. Schmidt
noted, “In general, it was assumed that the evaluation was a valid and reliable sample of his behavior

31 Information reported to be gathered from the psychiatric evaluation by Dr. Lunde, dated 10/28/1996. Other records
reviewed by Dr. Schmidt also state hallucinations began around age 10, after the TBI.

32 Information gathered from a progress notes in June 1999.
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on the tests that were able to be completed,” which he said he based on specific techniques in the
Halstead-Reitan Neuropsychological Battery (HRB) to “control for” feigning. As a part of the
evaluation, the following tests were administered: Trail Making Test (TMT), Grip Strength Test (GST),
WAIS-1111, and the Kaufman Test of Educational Achievement — Brief Form (K-TEA). As noted above,
Mr. Ybarra’s scores on the WAIS-I1I1I included: Verbal IQ = 68, Performance 1Q =56, and FSIQ = 60
(all in the Extremely Low range). Dr. Schmidt relayed, “Due to severe distress that some of the portions
of the WAIS-I111 testing caused Mr. Ybarra, the above scores may underestimate his actual intellectual
functioning. However, it may also be that due to the chronic nature of his neuropsychological
functioning that these scores may reflect day to day problem solving skills.”

As aresult of the evaluation, Mr. Ybarra was diagnosed with neuropsychological impairment, moderate
to severe; psychotic disorder due to neuropsychological impairment with delusions; psychotic disorder
due to neuropsychological impairment with hallucinations; organic personality disorder (schizotypal
features); polysubstance abuse to include alcohol and cocaine; and trichotillomania (i.e., hair-pulling
disorder).

In relation to discussion points by Dr. Schmidt, he reported, “there is clear evidence of
neuropsychological impairment that places Mr. Ybarra’s performance in the moderate to severe
category of neuropsychological impairment” and that this impairment “has had an extremely
deleterious effect on his development of problem solving ability, judgment, and ability to anticipate
the consequences of his actions.” Furthermore, Dr. Schmidt noted:

“As noted, due to neuropsychological impairment, he suffers impairment in the nature of his
judgment and has poor problem solving abilities particularly in times of stress and/or when
his needs are very pressing. These problems combine to make it more likely that Mr. Ybarra
will act out in a manner that continue will to bring him into conflict with the demands of
society.

But in a structured environment, such as a prison setting, his impulsivity has lessened in scope
and his impairments in problem solving and judgment are limited in their operation by the
structure involved in that environment. In fact, | was able to observe several examples of Mr.
Ybarra’s positive adjustment in prison environment. For example: during the lengthy testing
process, he was able to interact appropriately with my assistant and me. He was able to take
instruction from the guards and respond appropriately to correction by them.”

Interim Neuropsychological Examination by Ted Young, Ph.D.: In January 2008, Dr. T. Young
submitted an interim neuropsychological report of Mr. Ybarra. Dr. T. Young notes:

“The objective test findings | obtained relating to Mr. Ybarra’s intelligence could not be
considered valid because of withheld effort or malingering by Mr. Ybarra or because of
psychosis. In fact, his responses to questions and to requests to perform tasks (such as copying
a design) were so unusual that I immediately considered it to be very likely that a reasonable
estimate of his intelligence would not be attainable.”

The Test of Memory Malingering (TOMM) was administered, and Dr. T. Young’s opinion was:

“[T]his test indicated with a high degree of confidence that this man was not able or willing
to give his best performance on this test and by strong implication, on other tests of cognitive
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abilities as well. For this reason, the battery of tests ultimately given to this man was
truncated.”

For more discussion about the TOMM administered during Dr. T. Young’s evaluation, see below. It
should be noted that Dr. T. Young did not administer any additional effort or malingering tests and,
thus, based his opinions on one data point. However, Dr. Dr. T. Young did describe Mr. Ybarra’s
performance on the Digit Span subtest of the WAIS-I11, which is an embedded measure of effort (see
below). Dr. T. Young also discussed how Dr. Schmidt did not administer any direct effort testing, such
as the TOMM. Based on his review of records, Dr. T. Young concluded: “By my reading, there is
nothing in those records indicating that Mr. Ybarra suffered from mental retardation as defined by
Nevada law during any of the various periods covered by those records.” Dr. T. Young criticized Dr.
Schmidt for basing his conclusion that Mr. Ybarra has intellectual disability (ID) solely on Mr. Ybarra’s
intellectual functioning and did not discuss Mr. Ybarra’s adaptive functioning. However, Dr. T. Young
did not elaborate on the ways in which prison, medical, and court records show that Mr. Ybarra’s
adaptive functioning history is not impaired and, thus, did not directly address how Mr. Ybarra does
not meet the related criteria of ID. Furthermore, Dr. T. Young noted he did not assess whether Mr.
Ybarra has a chronic psychotic or other serious mental illness because he “was not asked this question.”

Behavioral observations during Dr. T. Young’s evaluation were described to include cooperative
behavior; logical, coherent, and goal-direct speech; discussion of auditory and visual hallucinations;
and unremarkable mood and affect. During his evaluation, Dr. T. Young administered the
Neuropsychological Impairment Scale, the Rey Auditory Verbal Learning Test (AVLT), the Rey
Complex Figure (RCF), the Trail Making Test (TMT), the WASI, the Digit Span subtest of the WAIS-
111, and the Wide Range Achievement Test — Fourth Edition (WRAT4). On the Digit Span subtest, Dr.
T. Young noted Mr. Ybarra’s performance was in the “range suggestive of moderate impairment” (5t
percentile [%ile]). Of note, the WAIS-III Digit Span subtest includes an embedded measure of effort
called the Reliable Digit Span (RDS), which Dr. T. Young either failed to interpret or failed to report
Mr. Ybarra’s results. While it is difficult to determine what Mr. Ybarra’s RDS score was without the
raw test data,*? his reported longest digit for the forward and backward subtests suggests he could have
earned an RDS score, which would have been suggestive of good effort during Dr. T. Young’s
evaluation. Mr. Ybarra was reported to display impairments in his attentional capacities (e.g., on the
TMT), visuospatial and constructional abilities (e.g., on the RCF), and delayed recall (e.g., on the
AVLT). As noted above, Mr. Ybarra’s WASI scores were: VIQ = 73 (Borderline range), Performance
1Q (P1Q) = 61 (Extremely Low range), and FSIQ = 66 (Extremely Low range). It should be noted that
the WASI is a screening measure of intelligence, which is less reliable than full measures of
intelligence, such as the WAIS. In fact, the DSM-5-TR states, “Invalid scores may result from the use
of brief intelligence screening tests.”3* Furthermore, the WASI manual states the measure is not
recommended for forensic use.

Forensic Psychiatric Report by Mitchell Alan Young, M.D., DFAPA, FAACAP: In March 2008, Dr. M.
Young completed a forensic psychiatric evaluation of Mr. Ybarra in order to determine whether Mr.
Ybarra has ID. Behavioral observations were described to include labile affect; psychomotor

33 Reliable Digit Span is calculated by summing the longest string of digits repeated without error over two trials under
both forward and backward conditions.

34 American Psychiatric Association (APA). (2022). Diagnostic and statistical manual of mental disorders (5th ed., text
rev.; DSM-5-TR). American Psychiatric Publishing. https://doi.org/10.1176/appi.books.9780890425787 (p. 38)
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irregularities (e.g., knee bobbing and rocking back and forth with a tremor that diminished over time);
distractibility; and paranoia, childish, and charming attitude towards Dr. M. Young. Memory
difficulties were reported by Mr. Ybarra and were consistent with Mr. Ybarra’s self-report during the
current evaluation: “He reported longstanding difficulties knowing whether he had completed or was
preparing to perform a task, e.g., planning and sequencing. In his cell, he might hold a coffee cup on
his knee and not know if he had finished or was going to get a cup of coffee.” Of note, in his record
review, Dr. M. Young discussed the previous evaluations of Mr. Ybarra. Dr. M. Young cited the
following in regard to previous clinical formulations about Mr. Ybarra’s intellectual functioning: in
August 1980, Ira Pauly, M.D., stated, “His fund of information indicated that his 1Q is substantially
lower than normal” (i.e., Dr. Pauley estimated Mr. Ybarra’s 1Q was between 70 to 80); in October
1980, William O’Gorman M.D., reported that he suspected Mr. Ybarra had mental retardation; in
November 1980, Louis Richnak, Jr., M.D., gave Mr. Ybarra a differential diagnosis of borderline
intellectual functioning; and in April 1981, “John Chappel, M.D. diagnosed brain damage from
childhood resulting in a learning disability and low intelligence” (quote from Dr. M. Young).

Tests administered during the evaluation included an assessment of adaptive behavior, the Street
Survival Skills Questionnaire (SSSQ); and an assessment of symptom malingering, the Structured
Interview of Reported Symptoms (SIRS). On the SSSQ, Mr. Ybarra scored a standard score of 79 on
the Survival Skills Quotient (SSQ), which Dr. M. Young relayed is comparable to an 1Q score and in
the “borderline range” of ID. It is also stated, “His adaptive functioning was impaired by his mental
illness — his paranoia, and affective arousal to stimuli.” On the SIRS, behavioral observations were
described to include administration that took longer than normal due to “intense affective dysregulation
and long discursive answers of necessitating frequent repeating prompts with redirection,” concerns by
Mr. Ybarra that “the examiner was angry with him,” and paranoia and distractibility due to the noisiness
of the environment where the test was administered. Mr. Ybarra’s results were described to be:

“Mr. Ybarra had a markedly elevated score on the Rare Symptoms Scale that measures
symptoms that occur very infrequently in bona fide patients. This elevation is characteristic
in individuals that are feigning a mental disorder and is rarely seen in clients responding
truthfully. In addition Mr. Ybarra tended to endorse items that untrained individuals are likely
to identify as obvious signs of a major mental illness, indiscriminately endorse psychiatric
problems, and increase symptoms when asked about them. Mr. Ybarra evidenced a curious
inability or unwillingness to rhyme stems.”

Dr. M. Young did not discuss the implications of these SIRS scores on his diagnostic formulation of
Mr. Ybarra, but it is presumed that he weighed that evidence less than his other data points.

As a result of the evaluation, diagnoses included mental retardation (borderline to mild),
schizoaffective disorder, chronic with paranoid features, cognitive disorder not otherwise specified
(NOS), antisocial and paranoid personality traits, and history of TBI/postconcussive syndrome. Dr. M.
Young noted that:

“[1]t is clear that Mr. Ybarra suffered and continues to suffer deficits in adaptive functioning.
Specifically, a number of professionals have noted that when Mr. Ybarra is confronted with
an excess of information or affective stimuli, he becomes overwhelmed, agitated, avoidant,
poorly communicative, and unable to cope with scenarios or complex problem solving. These
behaviors are illustrative of deficits in basic domains of adaptive functioning: conceptual,
social and practical adaptive skills ([the American Association on Intellectual and
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Developmental  Disabilities, AAIDD]*®>% definition); or communication and
social/interpersonal skills (DSM 1V-TR definition). These deficits in adaptive functioning,
with onset during Mr. Ybarra’s developmental period, have persisted throughout Mr. Ybarra’s
life, persist to the present, and are consistent with someone in the mild to borderline mentally
retarded range.”

Letter from Richard Rogers, Ph.D., ABPP, to Mike Charlton with the Law Offices of the Public
Defender: In May 2008, Dr. Rogers completed a consultation with Mike Charlton with the Law Office
of the Federal Public Defender with the intent of reviewing Dr. T. Young’s conclusion that Mr. Ybarra
was feigning on the TOMM. According to the reported testimony by Dr. Young, Dr. Rogers cited Mr.
Ybarra received a Trial 1 score of 21 and Trial 2 score of 30 with Dr. Young and that Dr. Young “may
have not administered the Retention component.” Dr. Rogers completed a literature review and found
four articles and one dissertation and concluded, “The studies evidence marked variability regarding
the effectiveness of the standard cut score (i.e., less than 45 on Trial 2 or Retention). These data do no
[sic] support the use of the standard cut score.” Dr. Rogers concluded that “In light of these findings,
it would be difficult to attack Dr. Young’s conclusions about the TOMM accuracy at a lowered cut
score (< 30).” This means that taking into consideration the literature®’ on interpreting the TOMM for
individuals with ID, a cut-score of 30 (60% correct) should be utilized when interpreting Trial 2 and
Retention scores on the TOMM for individuals with 1D. His score of 30 on Trial 2 was at that cut-off
of 30 and, thus, likely demonstrated adequate effort. It should also be noted that these scores on the
TOMM did not fall in the below-chance range, which would be highly suggestive of malingering.
Overall, when considering these important factors for interpreting the TOMM and his potential score
on the RDS, it appears Mr. Ybarra did not engage in a purposeful strategy of presenting himself as
more impaired than he truly is (i.e., malingering or feigning) during Dr. T. Young’s evaluation and
likely put forth adequate effort during testing.

Neuropsychological and Psychological Evaluation by Jonathan Mack, Psy.D.: In May 2012, Dr. Mack
completed a neuropsychological and psychological evaluation of Mr. Ybarra. Dr. Mack said he spent
a total of 25 hours interviewing and testing Mr. Ybarra’s evaluation in 2010.% Behavioral observations
were described to include that Mr. Ybarra was “extremely slow and difficult to test,” had “great trouble
completing tasks requiring fine visual discrimination,” “had difficulty staying focused,” “presented
with delayed response latencies for word finding,” demonstrated psychomotor agitation (e.g., legs were
shaking), “appeared to perseverate on certain ideas,” was paranoid and distrustful, had ideas of
reference and tangential speech, was easily frustrated, and “panicked on a few occasions.” Dr. Mack
also cited, “His eyes appeared dysconjugate [strabismus, cross-eyed]® at times, which may explain

35 The American Association on Intellectual and Developmental Disabilities (AAIDD) was previously named the American
Association on Mental Retardation (AAMR) until 2007. In Dr. M. Young’s evaluation, he refers to the association as
AAMR.

36 AAIDD is the oldest and most well-respected association regarding intellectual disabilities.

37 e.g., Graue, L. O, Berry, D. T. R, Clark, J. A., Sollman, M. J., Cardi, M., Hopkins, J., & Werline, D. (2007).
Identification of feigned mental retardation using the new generation of malingering detection instruments: Preliminary
findings. Clinical Neuropsychologist, 21(6), 921-942. http://dx.doi.org/10.1080/13854040600932137

38 The evaluation procedures were completed on 07/29/2010, 07/30/2010, 10/21/2010, so his evaluation is referenced in
other psychologists’ reports that have an early final date on them.

39 Wwong, E. (2011). Dysconjugate Gaze. In J. S. Kreutzer, J. DeLuca, B. Caplan (Eds), Encyclopedia of clinical
neuropsychology. Springer. https://doi.org/10.1007/978-0-387-79948-3 22
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why he had difficulty focusing on small visual stimuli.” Because of difficulties with fine visual
discrimination, some subtests of the measures administered were unable to be given to Mr. Ybarra
(e.g., the Coding subtest of the WAIS-IV).

Many psychological and cognitive tests were administered by Dr. Mack during the evaluation,
including the Boston Diagnostic Aphasia Screening Examination, Complex Ideational Material subtest;
the Folstein Mini-Mental State Examination-2 (MMSE); the Halstead — Reitan Neuropsychological
Test Battery (HRNB; e.g., the Booklet Category Test-11); the WAIS-1V; TOMM; Wechsler Memory
Scale — Fourth Edition (WMS-1V); WRAT4; Wisconsin Card Sorting Test (WCST); and the Stroop
Color and Word Test. On the MMSE-2, Mr. Ybarra received a score of 21 (3™ %ile, mild to moderate
impairment range). On the TOMM, Mr. Ybarra received scores of 29 on Trial 1 and 46 on Trial 2,
which indicates he put forth good effort, he did not feign memory impairment, and his cognitive testing
was “a valid and reliable reflection of his neurocognitive status.” Consistency of performance across
different evaluation and symptom reporting over time was also acknowledged. Dr. Mack also
expressed:

“Neuropsychological assessment confirms that Mr. Ybarra’s performance on the current test
battery reflects a valid and reliable reflection of his neurocognitive status. This is due to a
fully normal performance on the Test of Memory Malingering and a consistency of
performance across most prior evaluations and in terms of the consistent of symptoms
reported across different evaluations over time.”

“l have no reports indicating that formal malingering tests were given by other examiners to
Mr. Ybarra. However, Dr. Ted Young alleged in testimony that he gave the TOMM and that
the results were extremely low. However, he did not mention that he gave this test in his report
of 1/15/2008. Report of Dr. Richard Rogers indicated that in testimony that Dr. T. Young
reported a score of Trial One of the TOMM at 21/50 and trial two at 30/50. Apparently the
Retention trial was not administered, although it typically is administered in cases where Trial
2 is failed.”

As noted in the table above, on the WAIS-IV, Mr. Ybarra’s scores were: Verbal Comprehension Index
(VCI), composite score (CS) = 81 (10" %ile, Low Average range);*° Perceptual Reasoning (PRI), CS
=65 (1% %ile, Extremely Low range); Working Memory (WMI), CS = 71 (3" %ile, Borderline range);
Processing Speed (PSI), CS = 50 (<1% %ile, Extremely Low range); and Full-Scale I1Q (FSIQ), CS =
63 (1%t %ile, Borderline range); General Ability Index (GAI), CS = 71 (3" %ile, Borderline range). Due
to the significant variance in Mr. Ybarra’s performance across indices that make up the scores for the
FSIQ and a composite score, Mr. Ybarra’s cognitive abilities may be better understood by examining
individual index scores. Also, because his scores on the VCI and PRI were similar, his GAI score was
included in Dr. Mack’s report. The GAI provides an estimate of general intellectual ability, with
reduced emphasis on working memory and processing speed. There was also significant variance in
Mr. Ybarra’s scores across the VCI: Similarities, scaled score (SS) = 7 (16™ %ile, Low Average range);
Vocabulary, SS = 9 (37" %ile, Average range); and Information, SS = 4 (2" %ile, Borderline range).
Based on the above test results and previous evaluations, Dr. Mack concluded that:

40 Qualitative descriptors for the scores Mr. Ybarra obtained were not included in Dr. Mack’s evaluation. They were added
by the undersigned based on the manuals of the measures.
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“Based on the totality of the evidence available to me, it is my opinion that Mr. Ybarra has
been overall functioning in the range of mild mental retardation for decades, and certainly
prior to the evaluation by Dr. [T.] Young. This mental retardation is not homogeneous in the
sense that Mr. Ybarra does have borderline/low average Verbal Comprehension at the 10™
percentile rank, which is impaired but not in the mentally retarded range. This gives Mr.
Ybarra the appearance of being smarter than he actually is because his verbal skills are
relatively intact. It is likely, in my opinion that Mr. Ybarra’s Full Scale 1Q has been in the
range of mild mental retardation since prior to the age of 18.”

On the WMS-IV, Mr. Ybarra’s scores were: Auditory Memory Index, index score (IS) = 67 (1% %ile,
Extremely Low range); Visual Memory Index, IS = 73 (4™ %ile; Borderline range); Visual Working
Memory, IS = 77 (6" %ile; Borderline range); Immediate Memory Index, IS = 65 (1% %ile; Extremely
Low range); and Delayed Memory = 67 (1% %ile; Extremely Low range).

Mr. Ybarra’s scores on the WRAT4 were Word Reading, SS = 80 (91" %ile, grade equivalence [GE] =
6.9, Borderline range); Sentence Comprehension, SS = 83 (13" %ile, GE = 8.5, Low Average range);
Spelling, SS = 102 (55" %ile, GE = >12.9, Average range); Math Computation, SS = 73 (4™ %ile, GE
= 3.5, Borderline range); and Reading Composite, SS = 79 (8™ %ile, Borderline range). As a result of
the Aphasia Screening Test, Dr. Mack concluded that “there was evidence of constructional
dyspraxia*'#? and a right/left confusion.”

Mr. Ybarra’s results on the WCST indicated he was able to complete all six categories on the test,
which is a performance within normal limits for his age. He had a total of 36 errors corresponding to
an Average error score (32" %tile), and of those, 24 were perseverative errors, which is a Low Average
performance (23" %tile). This means he evidenced a tendency to persist or perseverate with the old
test-taking strategy.

It is also noted that on the Booklet version of the Halstead Category Test, Mr. Ybarra had a score of
119 errors (1% %ile, moderate impairment), which is “consistent with significant brain
damage/dysfunction, including his history of two positive electroencephalograms in March and April
1998, and with repot [sic] of atrophy on a CT scan of the brain in 1991.” On the Stroop Color and Word
Test, Mr. Ybarra scored in the moderately to severely impaired ranges.

Based on the testing administered, Dr. Mack concluded that:

“Neuro evaluation of Robert Ybarra supports the diagnosis of Dementia secondary to two
traumatic brain injuries, being hit on the head with a heavy swing set in about 1963 with
positive loss of consciousness and running into a pole and sustaining another concussion in
196[5], with worsening of repeat EEG on 1/12/68.”

Deficits related to the dementia and other diagnoses (see below) were noted to include “extreme deficits
in short-term memory,” slowed motor functions, “extreme impairments in immediate and delayed
memory at the 1% percentile rank, executive frontal dysfunction, extreme impairments in processing

41 «“Dyspraxia, also known as developmental coordination disorder, is a neurodevelopmental condition that begins in
childhood that makes it difficult to perform motor skills” (para. 1).

42 Cleveland Clinic (2022, August 09). Dyspraxia. Retrieved from https://my.clevelandclinic.org/health/diseases/23963-
dyspraxia-developmental-coordination-disorder-dcd
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speed and in both auditory-verbal and auditory, non-verbal attention and process.” Dr. Mack also noted
that Mr. Ybarra’s processing speed has likely been impacted by his prescriptions of psychotropic
medications for a long period of time but also expressed, “his overall cognition and symptomatology
is likely improved due to the suppression of extreme symptoms involving visual and auditory
hallucinations, delusions, and paranoia/ideas of reference.” Dr. Mack noted that psychotic symptoms
likely began after the swing-related TBI.

Overall, diagnoses given for Mr. Ybarra by Dr. Mack included dementia due to head trauma (TBI);
personality change due to TBI; psychotic disorder not otherwise specified (NOS) related to TBI; mild
mental retardation (provisional pending data on adaptive functioning); TBI/serial head trauma; and
complex migraines. It was noted that more information was needed to assess Mr. Ybarra’s adaptive
functioning abilities, including interviews with family members and other people who knew Mr. Ybarra
before he became incarcerated, as well as administration of the Adaptive Behavior Assessment System-
2, a measure of adaptive functioning, similar to the Vineland-3. It is unclear why Dr. Mack did not
complete this important part of assessing whether someone has ID.

Confidential Report by Erin Warnick, Ph.D.: In April 2011, Dr. Warnick completed a report with the
purpose of examining whether Mr. Ybarra met the definitions of mental retardation, as defined by
Nevada statute (section 174.098[7]) and the AAIDD.* Dr. Warnick assisted Dr. Schmidt during his
2002 evaluation, which took place over four days, so her noted behavioral observations of Mr. Ybarra
during this time were described to include anxiety, agitation, psychotic symptoms, thought processes
that were “some combination of delusion, confabulation and wishful thinking,” psychomotor agitation
(e.g., leg shaking and pulling hair), minimal to no eye contact, long response latencies, no spontaneous
speech, and short answers to questions. Mr. Ybarra was also indicated to be a poor historian. No former
adaptive functioning assessment was completed during this evaluation, but Dr. Warnick cited,
“important aspects of his adaptive social skills were evident. In this domain, Mr. Ybarra demonstrated
a lack of awareness of social conventions as well as a limited and immature manner of relating,” as he
“he remained egocentrically and concretely focused on the superficial connection we formed over our
shared enjoyment of a song.” She also stated, “His behavior was reminiscent of that of a young child
who will engage with you or decide he or she likes you simply because you have the same color shoes
on or because you share the same name.”

Dr. Warnick noted that for Mr. Ybarra, “Achievement of developmental milestones is reported to have
unfolded in a normal fashion and early school adjustment was described as unremarkable until
approximately nine years old.” Changes after the swing-related TBI included severe headaches,
difficulty with schoolwork and peer relationships, and auditory hallucinations. In her report, Dr.
Warnick described Mr. Ybarra’s adaptive and cognitive functioning history from elementary school to
the arrest for the present offense (i.e., age 26). Of note, in her review of records, Dr. Warnick noted
that Mr. Ybarra’s mother told Dr. Richnak that “Mrs. Ybarra believes that Robert was never able to
master the essentials and that teachers simply passed him on to the next higher grade.” Also, Dr.
Warnick cited that Mr. Ybarra lived with his parents until age 21.

As a result of her evaluation, Dr. Warnick opined, “The totality or the developmental and diagnostic
evidence indicates that limited intellect has been a consistent feature throughout Mr. Ybarra’s life, and

43 Dr, Warnick also refers to AAIDD as AAMR in her report.
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furthermore that his 1Q scores falling in the Mild Mental Retardation range are a valid and reliable
representation of his intellectual and cognitive abilities.” She also opined, “Based on the totality of
these findings, Mr. Ybarra appears to have significant adaptive behavior deficits in the areas of
functional academics and social/interpersonal skills” and that his general intellectual ability was in the
mild mental retard range, which began in the developmental period. Dr. Warnick recommended that a
comprehensive, adaptive behavior assessment, including a standardized measure of adaptive
functioning, be gathered.

It should be noted that Dr. Warnick provided two good summaries of the criticisms evaluators have
had for Pat Weyl and Dr. Gutride’s report:

“Supervised by Dr. Martin Gutride, Ph.D., Pat Weyl, Psychology Intern, evaluated Mr. Ybarra
on January 14, 1981 in order to provide information to the court about his mental state at that
time (competency). Mr. Ybarra was administered the Wechsler Adult Intelligence Scale
(WAIS) and a number of other measures [sic] Dr. Gutride reported the WAIS findings as
follows: Full Seale 1Q 86, Verbal 84 and Performance 90. Subsequent evaluators (Dr. Schmidt
and Dr. Mack) have criticized Dr. Gutride’s findings on the basis that he used an obsolete test
with outdated norms (26 years old). The WAIS-R came out this same year. Dr. Mack also
expressed concern that Dr. Gutride did not personally evaluate Mr. Ybarra himself instead
transferring the responsibility to an intern. Dr. Mack pointed out that this practice is illegal in
his state, of New Jersey.”

“The 1981 testing has been criticized for using an outdated test with obsolete norms (WAIS).
Using outdated norms has been found to over-estimate 1Q scores. Correcting for the ‘Flynn
Effect” (subtracting 0.3 points per year of test obsolescence) places Mr. Ybarra’s 1981 [Full-
Scale 1Q (FSIQ)] score at 78.2, which is still above the operational ceiling for Mild Mental
Retardation but taking into consideration the confidence interval brings it much closer to the
test results of Drs. Young, Schmidt, and Mack. Of potentially greater import to the 198l test
results are concerns about the validity of the evaluation given that an intern administered the
tests. The validity of this concern is supported by the fact that in comparison with test results
from the three other evaluations, the 1981 testing appears anomalous with respect to both the
overall score and the pattern of test scores (i.e., on all occasions except the 1981 testing, Mr.
Ybarra demonstrated much better performance in the verbal domain relative to the nonverbal.
In contrast, on the 1981 testing, his nonverbal 1Q was higher than his verbal 1Q).”

Other evaluators have found similar 1Q scores for Mr. Ybarra when considering the Flynn effect. For
example, in a letter to Richard Sears, District Attorney, Dr. T. Young addressed this issue regarding
the Flynn Effect and noted a similar FSIQ (78).

Declarations by Stephen Greenspan, Ph.D.: In February and March 2012, Dr. Greenspan completed
declarations for the Court to discuss how Mr. Ybarra meets all three prongs of mental retardation, as
defined by Nevada 433.174, AAIDD, and the Diagnostic and Statistical Manual, Fourth Edition, Text
Revision (DSM-4-TR). During his evaluation, Dr. Greenspan reviewed records and conducted
interviews of Mr. Ybarra, Mr. Ybarra’s mother, Mr. Ybarra’s two surviving brothers, and Marty about
how Mr. Ybarra functioned when he was approximately 16 to 17 years old. Dr. Greenspan said he
utilized a retrospective method in order to be “in line with established practice in Atkins assessment
(endorsed by the AAMR/AAIDD User’s Guide to its diagnostic manuals)” and that this method was
“necessitated also by the fact that he has been incarcerated for a long time, items do not apply to a
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prison setting, and also that they have not seen him in a few years.” It is unclear why he chose just
those two years. Dr. Greenspan had difficulty obtaining information from Mr. Ybarra’s mother and
brothers because they frequently answered they did not know the answer to a question, so the interviews
were ended prematurely. Nonetheless, Dr. Greenspan stated he was able to get helpful information
from Marty and completed the Adaptive Behavior Assessment Scale, Second Edition (ABAS-2), a
measure similar to the Vineland-3. Scores on the ABAS-2 for Mr. Ybarra were: Conceptual Adaptive
Behavior, SS = 63 (Extremely Low range); Practical Adaptive Behavior, SS = 72 (Borderline range);
Social Adaptive Behavior, SS = 66 (Extremely Low range); and Composite (overall) Adaptive
Behavior, SS = 60 (Extremely Low range). Dr. Greenspan relayed:

“These scores are all below the statistical cut-score ceiling of 70-75, and far exceeds the
AAIDD requirement of significant deficits in only one of the four ABAS-2 areas. It should
also be noted that these adaptive behavior standard scores are highly congruent with the three
full-scale scores obtained by qualified examiners.”

In addition, the following information about his collateral interviews was given:

“Martin Ybarra provided much important information of a descriptive nature about his cousin
Robert. Among other things, he indicated that kids in school would call him “retard’ on a daily
basis, would pick on him unmercifully, and cause him to come home crying repeatedly. In
line with the research indicating that gullibility and suggestibility is a core behavioral
tendency of people with MR, Martin Ybarra indicted that his cousin was very easily tricked.
Coleen Ybarra confirmed the view of her son as impaired, saying that her son Robert would
cry whenever he had to do homework, and that his teachers would call the house repeatedly
complaining about Robert’s inability to learn. Robert also exhibited immature adaptive
behavior, and would be told by relatives (such as an aunt) ‘why don’t you grow up and act
your age?’ It is clear to this evaluator that the members of Mr. Ybarra’s family,
unsophisticated about developmental disabilities, did not appreciate the true nature and extent
of Robert’s disability. This was not helped, of course, by the apparent absence of adequate
special services or knowledge in the Sacramento school system at that point in time.”

Dr. Greenspan also interviewed Mr. Ybarra and gave him a measure of common sense (i.e., awareness
of social and practical risk) and cited Mr. Ybarra “gave several responses of a naive and unaware
fashion.”

In his declaration, Dr. Greenspan addressed the fact that individuals with ID are able to function
adequately in some areas:

“1 would just like to add to this that the AAIDD and DSM-4-TR manuals make it very clear
that most people with mild MR can do many things, and that ability to write (especially basic
and routinized requests) in no way is incompatible with a valid diagnosis of MR.”

He further states:

“These types of arguments are common in Atkins claims: that a claimant’s ability to do certain
tasks means he cannot be someone with mental retardation. These arguments rely, not on
science, but on stereotypes. There is a common misconception that mental retardation affects
every aspect of a person’s life and in some cases, that may well be true. 80% of the population
with intellectual disability (i.e. mental retardation), however, falls within a category that used
to be referred to as mild mental retardation, what we now refer to as someone with mild
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Intellectual Disability (i.e., with an 1Q at the upper range of the category, i.e., between 55 to
75). For these individuals, the disability is typically not pervasive. These individuals possess
skills and abilities that very closely track skill levels in those persons of low 1Q but who do
not have mental retardation, i.e. who have borderline functioning. Persons with mild mental
retardation often present in the same fashion as those with borderline intellectual functioning.
In this category, you often find individuals who have never been diagnosed with ID; they are
missed by school systems, by military recruiters and employers. They can hold down jobs.
They get married. They drive cars.

Intellectual disability at this level often manifests itself in ways not measurable by traditional
testing. Individuals with this level of ID are often gullible and naive. They are often
manipulated as Mr. Ybarra was in the military. Records noted by Dr. Warnick indicated that
his homosexual encounters were not initiated by him but by another Marine who had to
convince Mr. Ybarra to participate. ‘[I]t took me a while to convince him, finally after a while
he gave in.” Mr. Ybarrawas clearly vulnerable to sexual exploitation and it is this vulnerability
that is a classic hallmark of disability among those with ID but higher 1Q’s.”

Dr. Greenspan also addressed how Mr. Ybarra satisfies the criterion of ID (i.e., Criterion C) that
deficits must begin during the developmental period:

“It is clear that following the head injury around age 8 or 9, Robert Ybarra was significantly
impaired, as reflected in his inability to perform adequately in school, in his difficulties with
peers (who tended to call him ‘retard,” which itself is diagnostically very significant) and in
his serious emotional problems. This information alone, in my professional opinion, is more
than enough to establish that Mr. Ybarra’s significant intellectual and adaptive deficits
originated in the Developmental period (i.e., before age 18).”

Ely State Prison Facility (ESPF) Medical Records: Records from ESPF from November 2019 to
December 2023 were reviewed by the undersigned. Mr. Ybarra has been prescribed Prozac, trazodone,
Tegretol, and prazosin (Minipress, an antihypertensive drug used off-label to treat trauma-related
nightmares). Official mental health diagnoses do not appear to be listed in these records. Psychiatric
progress notes from May 2020 to November 2021 were included in the records. In May 2020, clinical
concerns were relayed to be “claims hx [history] of TBI and memory loss and a not caring attitude
about many things that he chooses not to remember.” A history of possible posttraumatic stress disorder
(PTSD) is also relayed, but no other information is given. During psychiatric follow-up visits, Mr.
Ybarra was described to be uncooperative with the psychiatrist (Dr. Exum). After the May 2020 visit,
Mr. Ybarra placed a medical request and cited, “Please be advised today that evil nut doctor exum said
he was going to discontinue all my medication with “his’ name on it because we had a disagreement
‘again.” These mental health meds are what help me get threw [sic] each day.” In September 2020, it
is relayed by the psychiatrist that Mr. Ybarra has “chronic disgruntlement.” In October 2020, Mr.
Ybarra submitted another request discussing concerns about Dr. Exum, with similar content to the one
discussed above. Psychiatric progress notes in February and November 2021 report that Mr. Ybarra
has “ASPD [antisocial personality disorder] traits,” but no other information is given. Chronic
depression is also reported in notes to be a likely clinical concern for Mr. Ybarra. After the November
2021 visit, Mr. Ybarra again submitted a medical request and stated concerns about Dr. Exum, with
similar content to the other two. In response to Mr. Ybarra’s requests to have his medications renewed,
medical providers have told Mr. Ybarra that his medications were never discontinued.
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COLLATERAL INTERVIEW:#4

Marty Ybarra, Mr. Ybarra’s Paternal Cousin: Marty said he is three years younger than Mr. Ybarra.
He recalled his last contact in-person contact with Mr. Ybarra was in August 2018 at ESPF, and the
last phone call with Mr. Ybarra was around September 2022, during which Mr. Ybarra was angry and
yelling at Marty. Marty said he blocked ESPF’s number because of this and previous interactions with
Mr. Ybarra. Nonetheless, Marty is in contact with Mr. Ybarra’s legal team and willing to help Mr.
Ybarra’s case, which is why he agreed to speak with the undersigned and complete the Vineland-3.

When asked about Mr. Ybarra’s developmental history, Marty expressed, “He’d say things that didn’t
make sense, and it wasn’t logical. Even growing up as far as | can remember, he acted really immature,
like a kid. He never grew up.”*® He also cited, “When he was in high school, he acted just like a 10-
year-old sometimes.” Marty also told the undersigned that Mr. Ybarra’s speech was immature; e.g., he
would say, “I want my mommy.” Difficulty socializing when Mr. Ybarra was young was relayed by
Marty: “When he was younger, he didn’t get along with other kids, especially his siblings. He stayed
to himself.” He also commented, “Bobby always hung around the younger people, younger kids and
younger people. He didn’t go around with older people much.” When asked what Mr. Ybarra was like
when they were growing up, Marty replied, “He was fun to be around. He was like a kid, a big old kid.
He’d joke around.”

When asked about a history of abuse for Mr. Ybarra, Marty recalled the bullying and discussed alcohol
abuse, physical abuse, and corporal punishment by his father. The undersigned asked why Mr. Ybarra
was bullied, and Marty responded that it had to do with the “way he acted,” the things he said, his
demeanor, and how he seemed as if he “never grew up.” He was questioned about whether Mr. Ybarra’s
intellectual functioning seemed lower than peers his age, and Marty responded, “Yeah, that was
probably part of it. He didn’t get wiser as he got older.” Marty also recounted that Mr. Ybarra had
difficulty in school and “couldn’t advance ahead [grades] like the rest of the students” and had difficulty
learning. He expressed, “He had problems as far back as | can remember.” Marty believed Mr. Ybarra
had difficulty with mathematics, reading, and writing and endorsed Mr. Ybarra “dropped out of
school.” Marty conveyed Mr. Ybarra had difficulty avoiding unsafe situations and impaired judgment:

“Cognitively, he didn’t have the ability to make those choices, the choices that are safe for
him and logical. As he got older, it got worser [sic]. | got to the point that | didn’t want to be
around him anymore. He didn’t have good cognitive choices to make a judgment [sic].”

Furthermore, during the administration of the Vineland-3, Marty stated that Mr. Ybarra “doesn’t live
in the same world that normal people do,” such that he has “all these weird ideas” and seems like “he’s
living a fantasy.” The undersigned asked for an example, and he discussed Mr. Ybarra’s reported plans
have included to build a mine and race cars. Tangential and incoherent speech for Mr. Ybarra was
endorsed: “I talk to him, and all of a sudden, he changes and starts talking about something else, and it
doesn’t really make sense.”

44 The collateral contact was explained the limits of confidentiality. He stated he understood these limits and verbally agreed
to participate.

45 A portion of the interview with Marty was not recorded, so quotes are the undersigned’s best attempt at recreating those
quotes.

46 Utterances, repetitive words, and filler words have been removed from Marty’s quotes for readability.
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When asked about prior head injuries for Mr. Ybarra, Marty discussed a different head injury that Mr.
Ybarra sustained than the swing-related TBI from age nine. Marty recalled the family was at their
grandmother’s house, and Mr. Ybarra (about age 15 at the time) was helping fix something, so he
climbed up a ladder and into a tree. The trunk of the tree split in half, so Mr. Ybarra reportedly fell
about 12 feet out of the tree. Marty stated, “He wiped out the side of his head. It was black and blue.
He was crying and in a lot of pain. It looked pretty bad. It was a serious injury.” When asked about a
loss of consciousness, Marty replied, “I remember when he hit the ground, he didn’t get right up. He
might have been knocked down. It seemed pretty serious.” Furthermore, the undersigned asked Marty
whether he noticed any changes in Mr. Ybarra after the swing-related TBI at age nine. Marty conveyed
he was about five at the time, so he does not remember much, but expressed Mr. Ybarra seemed
“normal”” before the TBI.

The undersigned queried Marty about adaptive functioning for Mr. Ybarra. He indicated that Mr.
Ybarra’s parents helped him pay bills because he did not have enough money and could not manage or
budget the money he did have or count change when he bought something (“1I’m pretty sure he wouldn’t
count it to make he got the right back”). In regard to his ability to follow instructions involving two or
more steps, Marty said Mr. Ybarra “could only do basic chores or work requirements.” He also cited
Mr. Ybarra’s headaches would interfere with his ability to complete tasks. Trouble following directions
to get to a destination and giving directions to others for unfamiliar locations was also endorsed for Mr.
Ybarra. Marty said that Mr. Ybarra’s memory is “not good,” such that he has difficulty recalling life
events (e.g., Marty said he told Mr. Ybarra about the time he fell out of the tree). The undersigned
asked if Mr. Ybarra’s memory has gotten worse over time, and Marty responded, “Yeah, I’m sure it
has. He’s locked up a long time and in a different environment. He’s probably suffering pretty bad.”
Difficulties making or keeping appointments or plans and continuing to work on hard tasks were also
verbalized by Marty: “He was never really organized. He couldn’t hold a job for very long.” The
undersigned queried Marty about whether Mr. Ybarra makes the same mistakes over and over again,
and he expressed Mr. Ybarra would then stop the task because he could not complete it. As noted
above, difficulties forming close friendships outside of family, being recognized by others as being
different, and feeling uncomfortable when socializing in family gatherings, school, work, or other
places were described by Marty. In relation to meals, Marty said, “I don’t remember Bob ever going
shopping or buying groceries for the week or the month. He bummed around and bought snack food
and junk food, bought McDonald’s.” Mr. Ybarra was indicated to be able to dress appropriately for the
weather and do his own laundry and tasks of hygiene. The undersigned queried Marty about Mr.
Ybarra’s ability to complete maintenance on his car, and he said Mr. Ybarra could do “basic
maintenance” (e.g., change a lightbulb, carburetor, alternator, belts, and radiator). Marty also indicated
Mr. Ybarra was able to “tear an engine apart and put it back together,” which he learned from his father.
Marty also noted that cars were “a lot easier to work” on back in the 1960s and 1970s because they
were simpler and more basic than current cars. Marty believes Mr. Y barra was able to ride the bus to a
destination. Furthermore, Marty conveyed that throughout Mr. Ybarra’s life, other members of their
family “watched out for” him — “They kind of made sure he wouldn’t get out of hand. They would
babysit him.”

Employment history for Mr. Ybarra was consistent with Mr. Ybarra’s self-report, such that Marty

described jobs that included at farms and Coca-Cola and that he was only able to hold a job for a few
weeks or months — “I don’t think he could hold a permanent job. He couldn’t stay there long.” He also
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verbalized Mr. Ybarra had difficulty with jobs that involved “a little bit of education” and was “more
involved”:

“He doesn’t have the education level to do a serious job to learn, do mathematics and
management type stuff. The only jobs I think he ever had was [sic] basic, mediocre jobs. He
drove a forklift for Coca-Cola, but back then, you didn’t need a license.”

Difficulty following instructions at work was also cited. Impairments in making long-term goals were
also relayed by Marty: “He never had any goals as far as | can remember.”

Marty does not know if there is a history of dementia in the family but indicated three members of their
family have a neurodevelopmental disorder (i.e., “retardation runs in the family”), which included
“social problems and mental problems” and an inability to function “like normal people.” The
undersigned asked whether Mr. Ybarra has these problems, and Marty responded, “It could have been.”
The undersigned asked for more information, and Marty stated, “His mind state, his ability to reason,
even today. The last time | talked to him, you can’t reason with him. I think all attorneys talk to him,
and to this day, you can’t reason with him.”

In relation to whether Mr. Ybarra has received mental health treatment, Marty recounted he has heard
Mr. Ybarra has received treatment in prison and that the family did not have a lot of medical care, but
Mr. Ybarra’s parents “did the best they could” with getting help for Mr. Ybarra. In relation to current
mental health concerns for Mr. Ybarra, Marty discussed the difficulties Mr. Ybarra has with reasoning
and his decision-making (e.g., historical substance abuse). Marty also believed Mr. Ybarra may have
experienced psychotic symptoms and indicated Mr. Ybarra has mentioned Satan/the devil in
correspondence to him.

PSYCHOLOGICAL AND COGNITIVE TESTING:

Please note that most of the results in this section are reported in the form of percentiles (%tile). A %tile refers to the
percentage (i.e., the number out of a hundred) of a group of individuals who score below the individual tested. For example,
a score that is ranked at the 33rd %tile means that 33 percent of the reference group scored at or below that person’s score
(i.e., this does not mean that the person answered only 33 percent of the questions correctly). Percentiles are, therefore, a
means of presenting a person’s performance relative to a reference sample (a group of people of the same age as the
subject).

With any test, there are measurement is or unknown factors that influence a respondent’s true score. To account for this
possible error, the results also include confidence intervals (Cls), which is a range of scores where the true score lies. This
includes a lower limit and an upper limit score and means there is a 95% chance the individual’s actual score will fall
between the lower and upper limit score identified. It should also be noted that the tests administered were all standardized
in English on a North American population that is predominantly Caucasian.

Evaluation by Dr. Millspaugh with Mr. Ybarra:

Overall Approach: Mr. Ybarra has significant difficulty completing the psychological testing with Dr.
Millspaugh. As noted above, his lucidity and ability to attend to the psychological testing tasks
fluctuated rapidly, so Dr. Millspaugh switched between interview and testing during her meetings with
him. This would be successful for a short time, and then his focus and consciousness would falter again
(e.g., switching from the interview to administration of the WRATS, with a decrease in functioning at
Item 3 of a subtest). Furthermore, because of these issues and the results of effort testing (see below),
the undersigned was unable to administer formal cognitive or intellectual testing. Odd, stereotypical,
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and abnormal involuntary motor movements and behavior were observed, especially during testing.
For example, during the Spelling subtest of the WRATS, his hands would shake, and he would make
involuntary scribbles on the paper. Mr. Ybarra appeared to become frustrated due to his difficulties
understanding and completing portions of the testing.

Throughout the administration of the TOMM, Mr. Ybarra had to be reminded of the instructions
multiple times. He appeared anxious (e.g., holding the chains to the handcuffs tightly and breathing
deeply) during the TOMM. During Trial 1, he would make comments to himself, such as, “Now I’'m
starting to feel stupid”; “Fuck” when he got an answer incorrect; and “Phew” when he got an answer
correct. During Trial 2, his legs would shake periodically. He utilized a word-association method (e.qg.,
naming the category of the item and then choosing a picture based on a category, such as incorrectly
choosing a picture of a banana because he saw pictures with food). During Trials 1 and 2, he would
connect objects in the room to the picture on the TOMM (e.g., “I am going to say wheelchair because
there is awheelchair right here”). Perseverative thought processes were demonstrated during Retention,
such that he answered almost all items as B (44 answers, 88%). The Word Choice Subtest of the
Advanced Clinical Solutions (WCT-ACS) was unable to be administered to Mr. Ybarra, as he reported
significant difficulty understanding the measure despite the undersigned explaining the instructions in
detail multiple times.*” When explaining the instructions to him, he told Dr. Millspaugh, “I hope you
don’t think I’m being stupid, but I don’t remember.” The undersigned also attempted to give the
nonverbal subtest of the Validity Indicator Profile (VIP). This difficulty is consistent with scores on
the WAIS-IV for the present evaluation (see below). At the beginning of the instructions, Mr. Ybarra
said he was not good at similar tasks, which is why he does not like to complete crossword puzzles and
noted that he has difficulty distinguishing patterns. The undersigned queried him about his ability to
view the stimulus, and he did not directly answer questions about whether he was able to adequately
view the stimulus. Overall, he appeared to have significant difficulty understanding the instructions of
the task despite the undersigned explaining to him what to do several times and in different ways.
Again, he told Dr. Millspaugh, “I don’t want you to think I’m stupid,” while she explained the
instructions to him.

Mr. Ybarra struggled to complete the subtests of the WRATS, and it took significantly longer than
normal for him to finish the measure. For the Word Reading subtest, Mr. Ybarra had difficulty
following the order of words, such that at times, he skipped words or would go to the word directly
below the word he just said instead of starting at the next line. During one section, he started reading
the second row of words and, thus, skipped the first row. The undersigned had to prompt him multiple
times to follow the order of words. The Spelling subtest took significantly longer than normal (30
minutes instead of the average of 12 minutes), as he appeared to have difficulty understanding the
directions of the test, and he went in and out of consciousness during the task. At times, he wrote the
whole sentence read to him, instead of just the word, so the undersigned had to prompt him multiple
times to just write the word. Because he continued to write full sentences, the undersigned changed the
administration of the subtest and began saying just one word. He would also write down, “Just write
one word” on the paper. Also, despite multiple prompts from the undersigned, he had difficulty writing
the answer on the correct line and, at times, would write two answers on the same line. The undersigned
also had to prompt him multiple times to write down an answer. For one item, he wrote the word down
twice. At Item 3 of the subtest, Mr. Ybarra stated, “We could have been in the history books in Oregon,”

47 The WCT-ACS is not supposed to be administered to individuals 70 years old and above. Despite this, the undersigned
decided to give the WCT-ACS to Mr. Ybarra in order to compare his score to chance level.
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which was a continuation from the interview that occurred immediately before the subtest
administration. Then, he appeared to zone out (e.g., looked outward with a blank stare) and asked the
undersigned, “Why am | here?” Furthermore, during the administration of the subtest, Mr. Ybarra
whispered to himself multiple times, “Why am | here?”” During the Sentence Comprehension subtest,
Mr. Ybarra would lose his place and ask the undersigned, “Where am | at?” At times, he read the
sentences to himself multiple times (e.g., read Item 16 about 4 times). At other times, he would also
answer the item and then start reading the sentence again (including after he began reading the next
item). The undersigned would tell him that he already provided an answer to that item and could move
on to the next item, but he would respond that he had not and would start answering the item again. He
also read the beginning of the sentence multiple times for most items and think through the sentence
aloud (e.g., saying to himself, “Inconclusive means no answer” [a word in the sentence]). This subtest
also took longer than normal (e.g., over three minutes for Item 33).

Performance Validity Tests (PVTs): A meaningful interpretation of cognitive test performance depends
on an optimal degree of effort and cooperation of the test taker. The level of effort and cooperation
with the testing was assessed during each meeting with Mr. Ybarra, using tasks intended explicitly for
this purpose, the TOMM, the Dot Counting Test (DCT), and the Rey-15 item Test — Recall (FIT), and
the TOMI-G. Of note, the TOMI-G was administered during the second meeting with Dr. Millspaugh,
while the other tests were administered during the first meeting.

The TOMI-G was administered in order to screen his response style and effort toward the evaluation,
and Mr. Ybarra’s performance was suggestive of good effort (score of 25 out of 25). The TOMM
distinguishes between true and feigned memory impairment. Mr. Ybarra’s scores (Trial 1 = 30, Trial 2
= 28, and Retention = 29) were below the recommended cut-off for both the normed population (< 45
on Trial 2 and/or Retention) and the cut-off suggested for individuals with low intellectual functioning
(i.e., previous research has relayed that a cut-score of 30 [60% correct] should be utilized*¢4%). But, did
not fall in the below-chance range, which would be highly suggestive of a feigned response style.

The DCT is a measure of test-taking effort or performance utilizing the overlearned skill of counting.
Results of this test can be compared with different reference groups to indicate “normal’ or “suspect”
effort. The DCT manual does not include a normative sample for low 1Q populations. There is research
that has offered alternative cut scores for individuals with low 1Q; however, there is no consensus
within the literature suggesting a uniform cutoff. Mr. Ybarra obtained an effort or E score of 59, which
is indicative of suspect effort for both the normed populations and for individuals with low 1Q.505! On
the other hand, it is notable that his processing speed fell in the Extremely Low range during this
evaluation (see WAIS-IV scores). The DCT is a speed-dependent test; thus, his performance could

48 Graue, L. O., Berry, D. T. R,, Clark, J. A., Sollman, M. J., Cardi, M., Hopkins, J., & Werline, D. (2007). Identification
of feigned mental retardation using the new generation of malingering detection instruments: Preliminary findings. Clinical
Neuropsychologist, 21(6), 921-942. http://dx.doi.org/10.1080/13854040600932137

49 Shandera, A. L., Berry, D. T. R., Clark, J. A., Schipper, L. J., Graue, L. O., & Harp, J. P. (2010). Detection of malingered
mental retardation. Psychological Assessment, 22(1), 50-56. http://dx.doi.org/10.1037/a0016585

%0 pean, A. C., Victor, T. L., Boone, K. B., & Arnold, G. (2008). The relationship of 1Q to effort test performance. The
Clinical Neuropsychologist, 22(4), 705-722. http://dx.doi.org/10.1080/13854040701440493

51 Hurley, K. E., & Deal, W. P. (2006). Assessment instruments measuring malingering used with individuals who have
mental retardation: Potential problems and issues. Mental Retardation, 44(2), 112-119. http://dx.doi.org/10.1352/0047-
6765(2006)44%5B112: AIMMUW%5D2.0.CO;2

Page 42 of 60

AA02831


http://dx.doi.org/10.1080/13854040600932137
http://dx.doi.org/10.1080/13854040600932137
http://dx.doi.org/10.1037/a0016585
http://dx.doi.org/10.1037/a0016585
http://dx.doi.org/10.1080/13854040701440493
http://dx.doi.org/10.1080/13854040701440493
http://dx.doi.org/10.1352/0047-6765(2006)44%5B112:AIMMUW%5D2.0.CO;2
http://dx.doi.org/10.1352/0047-6765(2006)44%5B112:AIMMUW%5D2.0.CO;2
http://dx.doi.org/10.1352/0047-6765(2006)44%5B112:AIMMUW%5D2.0.CO;2
http://dx.doi.org/10.1352/0047-6765(2006)44%5B112:AIMMUW%5D2.0.CO;2

Ybarra, Robert 05/13/2024
Forensic Evaluation

reflect genuine slow processing speed, which is further exemplified by the fact that he made several
errors during the task. He also told the undersigned that he has difficulty distinguishing patterns, which
may have also impacted his ability to complete the measure. Furthermore, the desk that Mr. Ybarra sat
at was slanted, so the DCT administration book slid down a few times. Mr. Ybarra held/propped the
book with his finger. This may have also impacted his score.

The FIT is another memorization task designed to measure an individual’s effort. Mr. Ybarra’s score
on the Recall portion was 6, which is suggestive of suspect effort for the normed group but above the
average seen for individuals with low intellectual functioning.552

While his performance on these PVTs might suggest low motivation and poor effort, it is important to
note that there are numerous reasons why an individual might perform in this range on measures of
effort and validity testing. First, research has found that individuals with low intellectual functioning
typically fail at least one PVT.5*%5 In fact, one study found individuals with an 1Q between 60 to 69
fail an average of three effort tests, and 100% of participants in the extremely low range of 1Q (i.e., <
70) failed at least one effort test.6 Along these lines, there is research to suggest individuals with low
cognitive functioning are often falsely classified by PV Ts as feigning when they are, in fact, providing
genuine effort.>” Second, performance on effort testing can also be affected by the individual’s current
mental status. As described above, Mr. Ybarra appeared to go in and out of consciousness and appeared
confused and disoriented (consistent with symptoms of dementia), all of which certainly would impact
his performance on PVT testing. Third, psychiatric symptoms can affect an individual’s performance
on PVT testing, and as described above, Mr. Ybarra presented with mood and psychotic symptoms
during this appointment. Therefore, although his scores suggest he may have put forth questionable
effort, it appears that there were also several other factors, including genuine impairments, that
interfered with his performance on such measures. Taken together, while Mr. Ybarra likely put forth
effort to the best of his ability during the meetings with Dr. Millspaugh, his WRATS5 scores listed below
may be an underestimate of his true functioning due to interference from acute dementia and psychiatric
symptoms. Finally, as described above, due to worsening presentation following administration of the
WRATS and in consideration of the PVT results, cognitive and intellectual testing was not completed.

Symptom Assessment: The Miller-Forensic Assessment of Symptoms Test (M-FAST)%:59 s a structured
interview used to assess the possibility of feigning symptoms of mental illness. The M-FAST has been

52 Dean et al. (2008)

53 Hurley & Deal (2006)

54 Dean et al. (2008)

55 smith, K., Boone, K., Victor, T., Miora, D., Cottingham, M., Ziegler, E., Zeller, M., & Wright, M. (2014). Comparison
of credible patients of very low intelligence and non-credible patients on neurocognitive performance validity indicators.
The Clinical Neuropsychologist, 28(6), 1048-1070.

http://dx.doi.org/10.1080/13854046.2014.931465

56 Dean et al. (2008)
57 e g., Vitacco et al., 2023
58 per the M-FAST manual, “Individuals who are severely decompensated or who have profound cognitive impairment

should not be administered the M-FAST” (p. 5). Therefore, the undersigned errored in administering the measure to Mr.
Ybarra. Also, because an M-FAST score was not obtained, the SIRS was not administered.

59 Miller, H. A. (2001). Miller-Forensic Assessment of Symptoms Test Miller-Forensic Assessment of Symptoms Test (M-
FAST). Psychological Assessment Resources (PAR), Inc.
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validated across genders, race/ethnic groups, and different settings (e.g., prison, probation, and forensic
hospitals) and has demonstrated high levels of sensitivity and specificity. Mr. Ybarra was unable to
complete the interview, as he relayed he was unable to understand several of the items.

Academic Functioning: The Wide Range Achievement Test — Fifth Edition (WRATS5) is an achievement
test. His skills were in the Extremely Low to Average ranges.

95% . L
. Standard : Percentile Grade ualitative
Conlpael Ll Score e Rank Equivalent [C))escription
Interval

Math Computation 67 59-75 1 2.3 Extremely Low
Spelling 86 79-93 18 6.0 Low Average
Word Reading 87 80-94 19 8.2 Low Average
Sentence Comprehension 95 88 — 102 37 10.9 Average
Reading Composite 90 84 -96 25 Average

Evaluation by Dr. Viljoen with Mr. Ybarra:

Overall Approach: In contrast to the appointments with Dr. Millspaugh, Mr. Ybarra’s mental status
appeared improved. Specifically, his dementia symptoms appeared less prominent during this
appointment, though he did present with active symptoms of psychosis. Despite continued psychiatric
symptom expression, he was able to sustain a level of attention and concentration sufficient to complete
the psychological testing. While he still demonstrated confusion on some test instructions and required
repetition of instructions at times, he appeared to be able to generally understand what was required of
him for each task. As noted above, he appeared to put forth good effort during testing, which was
corroborated by the results of the PVT testing described below. Indeed, during the Matrix Reasoning
subtest of the WAIS-IV, Mr. Ybarra asked if we could skip that subtest because the content included
colored shapes, and he was concerned that the stimuli would cause him to develop a migraine. He
remarked, “Can we skip this? The colors hurt. I am trying my best, and | don’t want this to mess me
up.” This statement was consistent with observations by the evaluator. He also frequently would ask if
he provided the correct answer or asked for the answer he did not know despite being told several times
the evaluator was unable to give him such feedback. When the evaluator suggested completing that
subtest and other similar subtests last, Mr. Ybarra was agreeable. When Matrix Reasoning and Coding
were administered, he was observed covering one or both eyes. On the Block Design subtest, it was
notable that Mr. Ybarra’s slow processing speed significantly impacted his performance. Specifically,
he would time out and earn scores of 0, but his construction of the design was ultimately correct. This
pattern was also observed on the Arithmetic and Visual Puzzles subtests. Mr. Ybarra would also make
tangential statements at times during the administration of testing, such as, “Every day | pray | get an
aneurism.” Mr. Ybarra utilized the same mnemonic strategy during the TOMM as he did during Dr.
Millspaugh’s administration, where he named the picture and verbalized a personal association with
the picture (e.g., for the iron, he said “my mother”). Similar to Dr. Millspaugh’s administration, he
selected the incorrect item on occasion based on personalized reasoning (e.g., selecting the wheelchair
because he was sitting in one). However, this occurred much less frequently during this administration
and primarily occurred during the first trial.
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PVTs: Prior to administering the WAIS-1V, Dr. Viljoen administered the TOMM. His scores were:
Trial 1 = 44, Trial 2 = 49. The Retention trial was not administered because he scored above the cut-
off of = 45. Also, an embedded effort measure in the WAIS-IV was also examined: the Reliable Digit
Span (RDS), which is based on the Digit Span subtest of the WAIS-IV. His score on the score on the
RDS (7) was above the cut-off. Taken together, Mr. Ybarra demonstrated good effort during the
meeting with Dr. Viljoen, which means his WAIS-IV scores are an accurate representation of his
intellectual abilities.

Intellectual Functioning: The WAIS-1V is a test of academically oriented intellectual performance
consisting of subscales that permit evaluation of various cognitive abilities in both the verbal-auditory
and visuospatial/performance areas of functioning. In addition, the test provides a number of index
scores, grouping together functionally related subtests into more broad-spectrum summary scores. The
WAIS-1V has four index scores providing information regarding specific areas of functioning.

S Composite | Percentile | 95% Confidence Qualitative
cale "
Score Rank Interval Description
Verbal Comprehension (VCI) 85 16 80-91 Low Average
Perceptual Reasoning (PRI) 58 <1 54 — 66 Extremely Low
Working Memory (WMI) 69 2 64 - 78 Extremely Low
Processing Speed (PSI) 59 <1 55-71 Extremely Low
Full Scale (FSIQ) 63 1 60 — 68 Extremely Low
Global Ability Index (GAI) - - - -
Cognitive Proficiency Index (CPI) 58 <1 54 — 66 Extremely Low

These index scores are reified into the FSIQ, which reflects a global estimate of intellect. A composite
score of 100 is considered average for each scale. Mr. Ybarra obtained an FSIQ score of 63, which fell
in the Extremely Low range of intellectual functioning. When accounting for error, there is a 95%
chance that his true FSIQ falls within the range of 60 to 68, which spans the Extremely Low range. His
FSIQ places his cognitive abilities at the 1% percentile rank, indicating he scored at or below 99% of
his same-age peers in the standardization sample.

Like with Dr. Mack’s evaluation, there was significant variance in his performance across the four
indices that make up the FSIQ score. Given this, a more comprehensive understanding of his
intellectual ability can be gleaned from examining his abilities across his index scores. Because his
scores on the VCI and PRI were not similar, his GAI score is unable to be interpreted. But, because
Mr. Ybarra’s performances on the Working Memory and Processing Speed Indexes were similar, these
indexes can be combined to yield a Cognitive Proficiency Index (CPI). The CPI differs from the FSIQ
and GAI in that it is not influenced directly by Mr. Ybarra’s performance on verbal or perceptual
reasoning tasks. It represents an individual’s cognitive processing proficiency, which frees up cognitive
resources for more complex or higher-level tasks. Additionally, it is important to note that the CPI does
not have the breadth of construct coverage that the FSIQ possesses because perceptual reasoning is
vital to a comprehensive evaluation of cognitive ability. Mr. Ybarra’s cognitive proficiency likely falls
in the Extremely Low range (<1% %tile, Cl = 54 to 66).

The Verbal Comprehension Index (VCI), a measure of crystallized intelligence [acquired knowledge],
represents the ability to articulate and reason with previously learned information. One’s ability in this
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area develops largely as a function of formal and informal educational experiences and is highly
dependent on exposure to mainstream United States culture. Mr. Ybarra’s score on the VVCI fell in the
Low Average to Average ranges (16" %tile). Notably, there was significant variance in his performance
across the subtests of the VCI, so a better understanding of his verbal comprehension skills can be
gleaned from examining his abilities across index scores, which are not unitary. The pattern of his
responses suggests Low Average abilities to reason with verbal information and think abstractly
(Similarities = 6; 91" %ile). His verbal fluency (Vocabulary 12; 75" %ile) was in the Average range,
and his information knowledge was in the Borderline range (Information = 4; 2" %ile). Both of these
subtests are heavily influenced by his level of education and cultural background. Furthermore, it
should be noted that these scores are consistent with his WRATS5 scores, which suggest his verbal
abilities are more developed than other abilities (e.g., mathematics).

The Perceptual Reasoning Index (PRI), a measure of visual processing, fluid reasoning, and visual-
spatial problem-solving, represents the ability to apply abstract logic using visual stimuli. Mr. Ybarra’s
score fell in the Extremely Low range (<1% 9%tile).

The Working Memory Index (WMI), a measure of short-term memory, provides a measure of one’s
ability to attend to information, briefly hold and process that information, and formulate a response.
This index includes only verbal items, and Mr. Ybarra’s score on this index fell in the Extremely Low
to Borderline range (2" 9%tile).

The Processing Speed Index (PSI), a measure of processing speed, represents the ability to fluently and
automatically perform cognitive tasks while maintaining attention and concentration. On the PSI, Mr.
Ybarra obtained a score in the Extremely Low to Borderline range (<1% %tile).

Adaptive Behavior and Functioning: Mr. Ybarra’s paternal cousin completed the Vineland Adaptive
Behavior Scales, Third Edition, Comprehensive Interview Form Report (Vineland-3). The Vineland-3
is a standardized measure of adaptive behavior — the things that people do to function in their everyday
lives. Whereas ability measures focus on what the individual can do in a testing situation, the Vineland-
3 focuses on what they actually do in daily life. Because it is a norm-based instrument, the examinee’s
adaptive functioning is compared to that of others their age. Scores in the 130 to 140 range represent a
high level of adaptive functioning, 115 to 129 is a moderately high level of adaptive functioning, 86 to
114 is an adequate level of adaptive functioning, 71 to 85 is a moderately low level of adaptive
functioning, and 20 to 70 is a low level of adaptive functioning.

Mr. Ybarra’s score describes an overall level of adaptive functioning on the Adaptive Behavior
Composite (ABC). His ABC score fell in the Low range (<1% percentile, 95% CI = 23 to 31).

Composite Scales Standard | 95% Confidence | Percentile Interpretation
Score Interval Rank
Adaptive Behavior Composite 27 23 -31 <1 Low
Domains
Communication 38 31-45 <1 Low
Daily Living Skills 21 15-27 <1 Low
Socialization 20 14 - 26 <1 Low
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The ABC score is based on scores for three specific adaptive behavior domains: Communication, Daily
Living Skills, and Socialization. The Communication domain measures how well Mr. Ybarra listens
and understands, expresses himself through speech, and reads and writes. His Communication standard
scores fell in the Low range (<1% percentile, 95% CI = 31 to 45). A review of the subdomain scores
indicated his receptive communication abilities, which assess attending, understanding, and responding
appropriately to information from others, are in the Low range (age equivalent, 1:3) and rated to be a
weakness for Mr. Ybarra. His expressive score (i.e., his use of words and sentences to express himself
verbally) was also in the Low range (age equivalent, 1:11) and rated to be a weakness for Mr. Ybarra.
The written domain assesses an individual’s use of reading and writing skills, and this area was rated
as a personal strength (Low range; age equivalent, 6:10).

The Daily Living Skills domain assesses Mr. Ybarra’s performance of the practical, everyday tasks of
living that are appropriate for his age. His standard score for Daily Living Skills fell in the Extremely
Low range (<1 percentile, 95% CI = 15 to 27). The personal subdomain (i.e., eating, dressing,
washing, hygiene, and health care) was rated as a personal strength (Low range; age equivalent, 5:10).
The domestic domain (i.e., household tasks such as cleaning up after himself, chores, and food
preparation) was rated in the Low range (age equivalent, 6:3). His score on the community subdomain,
which measures an individual’s functioning in the world outside the home, including safety, using
money, travel, rights, and responsibilities fell in the Low range (age equivalent, 6:1).

Finally, Mr. Ybarra’s Socialization standard score fell in the Low range (<1°% percentile, 95% CI = 14
to 26). Interpersonal relationships, which measures how an individual responds and relates to others,
was in the Low range (age equivalent, 2:4) and rated to be a personal strength. The play and leisure
score reflects how he engages in play and fun activities with others and was also in the Low range (age
equivalent, 3:0) and rated to be a weakness. His coping skills (i.e., how well he demonstrates behavioral
and emotional control in different situations involving others) were noted to be in the Low range (age
equivalent, 2:2) and to be a weakness. Furthermore, age equivalents for motor skills were: gross motor
skills, 1:7, and fine motor skills, 2:6.

The Maladaptive Behavior domain provides a brief assessment of problem behaviors. The domain
includes brief scales measuring Internalizing (i.e., emotional) and Externalizing (i.e., acting out)
problems. Scores of 1 to 17 may be considered Average, 18 to 20 may be considered Elevated, and 21
to 24 may be considered Clinically Significant. Mr. Ybarra received ratings in the Clinically Significant
range for both Internalizing and Externalizing. The Maladaptive Behavior domain also includes a set
of Critical Items that covers more severe maladaptive behaviors. Because the Critical Items do not form
a unified construct, they are not scored as a scale but instead are reported at the item level. Mr. Ybarra’s
cousin endorsed 20 critical items:

1. Gets fixated on objects or parts of objects (Sometimes)
Hears voices or sees things that others do not (Often)
Harms himself (Sometimes)
Uses strange or repetitive speech (Often)
Loses awareness of what is happening around him (Often)
Repeats physical movements over and over (Often)
Has toileting accidents (Sometimes)
Eats non-food items such as dirt, paste, or soap (Often)

ONoOk~wN
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9. Engages in compulsive behavior (Often)

10. Shows excessive interest in weapons or violence (Often)

11. Harms animals (Sometimes)

12. Has delusional beliefs (Often)

13. Gets so fixated on a topic that it annoys others (Often)

14. Talks about killing himself or has tried to (Sometimes)

15. Has no response to pain (Sometimes)

16. Wanders or darts away without regard for safety (Sometimes)
17. Threatens to hurt or kill someone (Often)

18. Is tricked into doing something that could cause harm (Sometimes)
19. Gets fixated on a person in a way that is unwanted (Often)
20. Engages in unwanted sexual behavior (Often)

DSM-5-TR DIAGNOSTIC IMPRESSIONS:

Based on the available information outlined above, and in accordance with the diagnostic criteria set
forth in the Diagnostic and Statistical Manual, Fifth Edition, Text Revision (DSM-5-TR), Mr. Ybarra
meets criteria for the following disorders:

Intellectual Disability (ID; Intellectual Developmental Disorder), Mild
Mild Neurocognitive Due to Dementia

Schizophrenia, Continuous

Catatonia Associated with Another Mental and/or Medical Disorder
Unspecified Depressive Disorder

Intellectual Disability (ID), Mild: According to the DSM-5-TR and the AAIDD,® a diagnosis of ID
(i.e., intellectual developmental disorder [IDD]) requires evidence of the following:

A. Deficits in intellectual functions, such as reasoning, problem-solving, planning, abstract
thinking, judgment, academic learning, and learning from experience, confirmed by both
clinical assessment and individualized, standardized intelligence testing.

B. Deficits in adaptive functioning that result in failure to meet developmental and socio-
cultural standards for personal independence and social responsibility. Without ongoing
support, the adaptive deficits limit functioning in one or more activities of daily life, such
as communication, social participation, and independent living, across multiple
environments, such as home, school, work, and community.

C. Onset of intellectual and adaptive deficits during the developmental period.

Data collected during the current evaluation indicate Mr. Ybarra acquired ID as a result of the swing-
related TBI he sustained at age nine. Per Mr. Ybarra’s records and Marty’s report, his intellectual and
adaptive functioning significantly changed after the TBI. He was described to be a normal child with
no concerns before the head injury (e.g., he received good grades in school, adapted well, and got along
with other children). Therefore, Mr. Ybarra has a long history of cognitive and adaptive concerns that

80 Schalock, R. L., Luckasson, R., & Tassé, M. J. (2021). Intellectual disability: Definition, diagnosis, classification, and
systems of supports (12th ed.). American Association on Intellectual and Developmental Disabilities (AAIDD).
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stem from the swing-related TBI. According to the DSM-5-TR, “In acquired forms, the onset may be
abrupt following an illness such as meningitis or encephalitis or head trauma occurring during the
developmental period.”®!

Criterion A of the DSM-5-TR Diagnostic Criteria for ID: Mr. Ybarra demonstrated intellectual
functioning deficits that have been present since the swing-related TBI. According to the DSM-5-TR
and AAIDD, 1Q scores of 75 and below qualify for Criterion A.%263 For the present evaluation, Mr.
Ybarra’s FSIQ was 63 (Extremely Low range), and CPI was 58 (Extremely Low range). Due to
variability in his scores, FSIQ is not the best indicator of his intellectual functioning, so his index scores
should be examined (see below). Effort testing (i.e., the TOMM and RDS) showed this is an accurate
representation of his intellectual functioning as he put forth good effort during the testing with Dr.
Viljoen, who administered the WAIS-IV. This 1Q score is consistent with previous testing. In fact, it is
the exact same FSIQ he received in the most recent WAIS-IV administered to him (i.e., Dr. Mack’s
evaluation from 2010). This score is also consistent with other previous FSIQs: Dr. Schmidt’s
evaluation in 2002 = 60 and Dr. Ted Young’s evaluation in 2008 = 66, both in the Extremely Low
range. These scores are not consistent with the FSIQ from Dr. Gutride’s 1981 evaluation, but as other
records have explained in detail (see Collateral Records), this score is not reliable based on several
concerns with the administration and interpretation of the first edition of the WAIS (e.qg., that the norms
in the measure were outdated). Furthermore, Mr. Ybarra’s composite scores have been consistent
across time, such that his verbal skills are more developed: present evaluation, VCI = 85 (Low Average
range); 2012, Dr. Mack’s evaluation, VCI = 81 (Low Average range); 2008, Dr. Young’s evaluation,
VIQ = 73 (Borderline range); and 2002, Dr. Schmidt’s evaluation, VIQ = 68 (Extremely Low range)
and VCI = 76 (Borderline range). Because of this, as Dr. Mack noted, “This gives Mr. Ybarra the
appearance of being smarter than he actually is because his verbal skills are relatively intact.”

The other composite scores for intellectual testing have also been consistent over time. Scores related
to perceptual reasoning (i.e., visual processing and fluid reasoning) were: present evaluation, PRI = 58;
Dr. Mack’s evaluation, PRI = 65; Dr. T. Young’s evaluation, PIQ = 61; and Dr. Schmidt’s evaluation,
P1Q = 56 and Perceptual Organization Index (POI) = 60. All of these scores are in the Extremely Low
range, showing consistent evidence that his perceptual reasoning abilities are significantly impaired.
Scores related to working memory (i.e., measure of short-term memory, represents the ability to
apprehend, hold, and transform information in immediate awareness and use it within a few seconds)
were: present evaluation, WMI = 58 (Extremely Low range) and Dr. Mack’s evaluation, WMI = 71
(Borderline range). It is hypothesized that Mr. Ybarra’s working memory abilities have decreased over
the past decade due to the progression of his dementia. On the WMS-IV, Dr. Mack found Mr. Ybarra’s
memory functioning was in the Borderline to Extremely Low ranges across the composites. In relation
to processing speed (i.e., the ability to fluently and automatically perform cognitive tasks while
maintaining attention and concentration), his scores were: present evaluation, PSI =59, and Dr. Mack’s
evaluation, PSI = 50 (both in the Extremely Low range). Taken together, standardized intelligence
testing conducted over the past 20 years has been consistent and demonstrated Mr. Ybarra’s intellectual
functioning is significantly impaired and in the range for a diagnosis of ID.

61 APA, 2022, p. 43

62 “Individuals with intellectual developmental disorder have scores of approximately two standard deviations or more
below the population mean, including a margin for measurement error (generally + 5 points). On tests with a standard
deviation of 15 and a mean of 100, this involves a score of 65-75 (70 + 5).”

8 APA, 2022, p. 37
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Psychological testing about Mr. Ybarra’s academic functioning has also been consistent over time. For
Dr. Mack’s 2012 evaluation, he was administered the WRAT4 to Mr. Ybarra, and the scores were:
Spelling in the Average range; Sentence Comprehension in the Low Average range; and Word
Reading, Math Computation, and Reading Composite in the Borderline range. For the present
evaluation, his scores on the WRATS were: Sentence Comprehension and Reading Composite in the
Average range, Spelling and Word Reading in the Low Average range, and Math Computation in the
Extremely Low range.

Clinical assessment (i.e., data other than testing gathered during the evaluation) has also demonstrated
Mr. Ybarra has had intellectual functioning deficits since childhood (i.e., around age nine). Previous
evaluators have diagnosed Mr. Ybarra with, or cited he may have, ID/mental retardation. Military
records around 1974 indicated Mr. Ybarra had “dull-normal” or “borderline” intelligence. In 1980, Drs.
Pauly, Gorman, and Richnak each relayed Mr. Ybarra may have low intellectual functioning based on
the data gathered during their evaluations. In 1981, Dr. Chappel also noted Mr. Ybarra had low
intellectual functioning. In 2008, Dr. M. Young diagnosed Mr. Ybarra with mental retardation
(borderline to mild). Based on his evaluation in 2010, Dr. Mack expressed, “Mr. Ybarra has been
overall functioning in the range of mild mental retardation for decades” (i.e., since before 2001). In
2011, Dr. Warnick opined, “The totality or the developmental and diagnostic evidence indicates that
limited intellect has been a consistent feature throughout Mr. Ybarra’s life,” meaning his general
intellectual ability was in the mild mental retard range, which began in the developmental period.

Mr. Ybarra’s intellectual functioning deficits in childhood were most prominent in regard to his
academic functioning. Before the swing-related TBI, Mr. Ybarra received good grades in school, but
after the swing-related TBI, he received mostly Ds and Fs and achieved “below ability” (per his
mother’s testimony). Difficulties in school were described by Mr. Ybarra’s family during their trial
testimonies. According to Mr. Ybarra’s parents, he would not be able to attend school or would be sent
home by teachers because he could not complete his work; he “couldn’t keep up with the class”; and
he would sit at home and cry at times when he could not complete his work. Mr. Smith relayed that
teachers “could not or would not deal with him.” Furthermore, Mr. Ybarra’s mother told Dr. Greenspan
that “his teachers would call the house repeatedly complaining about Robert’s inability to learn.” Dr.
Greenspan opined:

“It is clear to this evaluator that the members of Mr. Ybarra’s family, unsophisticated about
developmental disabilities, did not appreciate the true nature and extent of Robert’s disability.
This was not helped, of course, by the apparent absence of adequate special services or
knowledge in the Sacramento school system at that point in time.”

Although Mr. Ybarra graduated high school, he had significant difficulties getting to that point. In fact,
Mr. Ybarra’s mother told a previous evaluator that she believed “teachers simply passed him on to the
next higher grade.” In 1969 (age 15), Dr. Asher opined Mr. Ybarra had “gone about as far as he can
within limits of his intellectual and emotional capacities” and referred Mr. Ybarra for medical exclusion
and to State VVocational Rehabilitation for additional counseling. Dr. Asher also cited, “Bob appears to
be of less than average intelligence and to have reading and language handicaps.” Also, in 1969, Mr.
Ybarra had a tutor, Mr. Smith, because Mr. Ybarra “was unable to learn and stay in school.” Thus, he
was unable to function at a regular school despite receiving special education services since the fifth
grade, so he transferred to an alternative/continuation school (YHS) in high school because of
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“academic failure.” He continued to have significant difficulties at YHS, so he dropped out. Eventually,
he went to night school in order to get his diploma, where he took elective-based classes, such as
furniture rebuilding (per his mother). Additionally, Marty told the undersigned that Mr. Ybarra had
difficulties with learning, mathematics, reading, writing, and advancing in school. He expressed, “He
had problems as far back as | can remember,” and “He doesn’t have the education level to do a serious
job to learn, do mathematics and management type stuff.”

In addition to academic functioning, other abilities related to intellectual functioning have been
impaired for Mr. Ybarra since childhood, including problem-solving, judgment, attention,
concentration, comprehension, and memory. In relation to attention and concentration, Mr. Ybarra’s
tutor in school, Mr. Smith, described the attention and hyperactivity-related difficulties Mr. Ybarra had
as a child. Concerns related to paying attention or staying with a task for more than five minutes were
also indicated by Mr. Ybarra to the undersigned. He said when he was growing up, he would lose track
of time and have difficulty making or keeping appointments and plans.

Significant memory deficits since childhood were described by Mr. Ybarra during both the present
evaluation and during previous evaluations (e.g., Dr. M. Young), including periods of amnesia (e.g.,
the entire sixth grade). His memory concerns have been primarily related to not remembering daily life
activities, such as remembering whether he was driving to or from work or whether he was about to
take a shower or just took a shower. Because of these issues, Mr. Ybarra writes notes to remind himself
(e.g., he would put notes on the steering wheel of his car). Marty also discussed memory impairments
that Mr. Ybarra has with the undersigned.

Criterion B of the DSM-5-TR Diagnostic Criteria for ID: Adaptive functioning deficits throughout Mr.
Ybarra’s life are evident. Administering a formal, objective measure of adaptive functioning is a crucial
part of assessing whether an individual has ID (per both the DSM-5-TR and AAIDD). Testing
regarding adaptive functioning has been administered previously, such that in 2008, Dr. M. Young
administered an assessment measure of adaptive behavior, the Street Survival Skills Questionnaire
(SSSQ), and Mr. Ybarra’s score was in the “borderline range” of ID. Dr. Greenspan administered a
measure about common sense to Mr. Ybarra and cited Mr. Ybarra “gave several responses of a naive
and unaware fashion.” Also, during his evaluation, Dr. Greenspan administered the ABAS-2 with
Marty, and the scores were: Conceptual Adaptive Behavior, SS = 63 (Extremely Low range); Practical
Adaptive Behavior, SS = 72 (Borderline range); Social Adaptive Behavior, SS = 66 (Extremely Low
range); and Composite (overall) Adaptive Behavior, SS = 60 (Extremely Low range). For the present
evaluation, all of the scores on the Vineland-3 administered to Marty were in the Extremely Low range.
Weaknesses for Mr. Ybarra indicated by Marty during the Vineland-3 were daily living skills,
socialization, receptive and expressive communication, play and leisure, and coping skills. Strengths
for Mr. Ybarra were noted to be written communication, personal daily living skills, and interpersonal
relationships.

Clinical assessment has also demonstrated Mr. Ybarra has adaptive functioning deficits, such that Mr.
Ybarra and collaterals described areas of significant impairment related to adaptive functioning. Self-
reported difficulties include following instructions involving two or more steps, following directions
to get to a destination and giving directions to others, ordering at a restaurant, obtaining proper medical
care (e.g., even as an adult, he asked his parents about what treatment he should obtain), and keeping
track of taking his medications. Marty also discussed deficits in activities of daily living (ADLS) for
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Mr. Yhbarra, including managing money and budgeting, counting change, following instructions
involving two or more steps (e.g., “could only do basic chores”), following directions to get to a
destination and giving directions to others for unfamiliar locations, making or keeping appointments
or plans and continuing to work on hard tasks, learning from mistakes, going to doctor’s appointments
alone, and grocery shopping. Records also detailed adaptive functioning deficits for Mr. Ybarra for
most of his life and were consistent with Mr. Ybarra and Mary’s reports for the current evaluation. Of
note, Mr. Ybarra lived with his parents until about age 21.

Although Mr. Ybarra worked for most of his life while in the community, he has demonstrated
significant difficulties in his ability to keep a job for more than six months. Per Mark’s testimony, he
held a job with a gardening service for two years as a teenager. Otherwise, it appears his employments
have primarily lasted up to about five or six months. Per self-report and records, Mr. Ybarra has had to
leave places of employment due to difficulties on the job, headaches, and psychotic symptoms. Mr.
Ybarra told the undersigned that he did not have difficulty understanding tasks at work because he
obtained jobs that he “knew about.” For example, he said his father taught him how to engage in some
auto-mechanical work and to operate farming equipment. Alternatively, records indicate he did have
difficulty completing tasks at work, which demonstrates he may have inflated his abilities in his report
to the undersigned. See below for more discussion.

It should be noted that Mr. Ybarra enlisted in the U.S. Military on three occasions but served each time
for about 30 to 60 days. Mental health concerns were noted during his military service. For example,
he told the undersigned that military superiors in the USMC wanted to have him admitted to a military
mental health hospital. His military service does not preclude him from having ID. Mr. Ybarra was
reportedly described in military records to have “dull-normal” or “borderline” intelligence. It is also
possible that individuals with 1D were more likely to be accepted into the military back in the 1970s.
For example, the Armed Services Vocational Aptitude Battery (ASVAB) was developed in 1968 and
first used in the USMC in 1974 (i.e., after Mr. Ybarra’s enlistment in the USMC).%* Prior to this time,
since 1950, each branch of the U.S. Military used the screening measure, the Armed Forces
Qualification Test (AFQT), which “was established to (a) measure examinees’ general ability to absorb
military training within a reasonable length of time, and (b) provide a uniform measure of examinees’
potential usefulness in the military.”® Mr. Ybarra’s short lengths of enlistment are also suggestive of
adaptive functioning deficits of ID. Furthermore, Dr. Greenspan noted, “Individuals with [the mild]
level of ID are often gullible and naive. They are often manipulated as Mr. Ybarra was in the military.”

Furthermore, Marty talked about Mr. Ybarra’s ability to perform auto-mechanical work and said Mr.
Ybarra was able to do “basic maintenance” and build an engine and indicated that cars in the
1960s/1970s were easier to maintain than present-day cars. Marty also told the undersigned that the
only jobs Mr. Ybarra had were “basic, mediocre jobs” and noted that although he dove a forklift for
Coca-Cola, he did not need to obtain a license to do so. See below for more discussion about
employment for individuals with mild ID.

Social functioning impairments since the swing-related TBI are evident. Since age nine, Mr. Ybarra
has been severely bullied because of the above deficits. For example, peers often called him a “retard”

& Armed Services Vocational Aptitude Battery (ASVAB) (2024). History of military testing. Retrieved from
https://www.officialasvab.com/researchers/history-of-military-testing/
% ASVAB (2024), para. 6
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and physically attacked him because he was seen by others as being different. In addition, data gathered
during the evaluation indicated he felt discomfort when socializing with people outside of his family.
For example, Dr. Asher noted Mr. Ybarra had an “inability to cope with his peers,” which was one
reason he transferred to YHS. Marty told the undersigned that Mr. Ybarra, at times, felt uncomfortable
around family, kept to himself, and socialized with the “younger kids.” Furthermore, Mr. Ybarra has
been described by other people as immature, naive, and childish (e.g., a teacher in school, Pat Weyl
and Dr. Gutride’s evaluation, Dr. M. Young’s evaluation, Dr. Warnick’s report, Dr. Greenspan’s
declarations, and Marty during the present evaluation). In fact, Marty told the undersigned multiple
times during her interviews with him that Mr. Ybarra “acted really immature, like a kid,” and that “he
never grew up” (e.g., acting like a 10-year-old when he was in high school).

Mr. Ybarra has been married and lived with his spouse. However, this relationship was short-lived (i.e.,
less than a year) and conflictual. Individuals with ID can have the capacity to enter into romantic
relationships, including a marital relationship. So, a history of being married does not preclude
someone from having ID. See below for more discussion.

As noted by Dr. Schmidt, some of the above-discussed deficits may be less impaired for Mr. Ybarra
currently because he is in a structured environment. Individuals with neurodevelopmental disorders,
including ID, typically function better in structured settings, such as a prison, because of aspects of that
setting, such as clear rules and expectations and individuals present throughout the day to remind them
of the rules and redirect them. Therefore, an assessment of an individual with ID’s functioning in a
structured setting will likely suggest that the individual has higher adaptive functioning than if their
functioning was assessed in a real-world setting.®® This difference is why previous evaluations and the
present evaluation have examined Mr. Ybarra’s present functioning and functioning before he was
arrested.

Discussion About Mild 1D:6":68 Mr. Ybarra meets criteria for the ID severity level of mild (i.e., the
upper end of the ID range). The vast majority of defendants with ID in the criminal justice system
function in the mild ID range. As Dr. Greenspan noted, unfortunately, some forensic evaluators and
triers of fact have stereotypical notions of ID that are based on characteristics of individuals with
moderate to severe ID. Therefore, it is important to know how individuals with mild ID differ from
those with moderate to severe ID.

As stated above, the majority of people with ID function in the mild range (IQ scores of 55 to 75).
Unlike those functioning at a lower level, people with mild 1D usually are physically indistinguishable
from the general population, and their functional deficits are often less severe and, thus, less obvious.
They can often hold routine jobs, have romantic relationships, cook simple meals, read at a middle-
school level, drive a car, make simple cash transactions, use a cell phone, and generally function in the

% Gilotty, L., Kenworthy, L., Sirian, L., Black, D. O., & Wagner, A. E. (2002). Adaptive skills and executive function in
autism spectrum disorders. Child Neuropsychology, 8(4), 241-248.

57 The following information about mild ID is from the updated manual of the Competence Assessment for Standing Trial
for Defendants with Intellectual Disability (CAST*ID), which as of May 2024, is in press. Drs. Millspaugh and Viljoen are
coauthors of this updated manual.

8 Everington, C. T., Millspaugh, S. B., Delpha, A. M., Brovko, J. M., & Viljoen, S. (in press). Updated manual for the
Competence Assessment for Standing Trial for Defendants with Intellectual Disability (CAST*ID). IDS Publishing
Corporation.
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world without full-time support from others.%® So as not to overlook people with mild ID, evaluators
and triers of fact should rely on clinical diagnostic criteria rather than on stereotypical ideas about the
symptoms of ID. Although people with mild ID can go out into the world without full-time support
from others, they still have pervasive deficits that have a significant effect on their ability to function.
Individuals with 1D who function most successfully often have “hidden supports.”’® These are people
(e.g., parents, friends, romantic partners) who help the person with ID to handle tasks that are beyond
their ability — for example, budgeting for themselves, managing a household, and conducting complex
monetary transactions. Therefore, it should not be assumed that individual is as independent as they
seem.”* Mr. Ybarra appears to have had “hidden supports” in life, particularly his family.

It is not uncommon for people with mild ID to have a strength in a particular area. For example, they
may be able to repair small engines, run a lawn-cutting business, drive to work without assistance, or
remember the names of their prescribed medications. Thus, evaluators and triers of fact should not
assume that a notable strength precludes an ID diagnosis. Instead, all of the available data in
determining whether the individual has ID should be considered. Also, the lack of a formal diagnosis
of 1D is not uncommon due to school districts” use of non-categorical special education placements or
alternative diagnoses (e.g., Learning Disability, Severe Behavior Disorder), which may reflect a desire
to avoid stigmatizing students with a label of 1D.”> Repeated failure in both regular and special
education classes and grade retention are strong indicators of ID. Every person with ID, including mild
ID, functions at a lower level than approximately 98% of the general population. Thus, evaluators and
triers of fact should not infer from the term “mild ID” that the person has only a minimal disability.

Mild Neurocognitive Disorder Due to Dementia, With Behavioral Disturbance: Neurocognitive
disorders (NCD) are a group of clinical disorders in which a decline from a previous level of cognitive
functioning occurs and are generally marked by a decline in complex attention, executive functioning,
learning and memory, language, perceptual-motor ability, and/or social cognition. “Dementia is the
loss of cognitive functioning — thinking, remembering, and reasoning — to such an extent that it
interferes with a person’s daily life and activities. Some people with dementia cannot control their
emotions, and their personalities may change.””® According to the National Institute of Aging (NIA),
signs and symptoms of dementia include memory loss, poor judgment, confusion, difficulty with
expressive and receptive communication, difficulties understanding things, repeating questions asked
of them, taking longer to complete normal daily tasks, loss of interest in activities, perceptual
disturbances including paranoia, impulsivity, and problems with psychomotor movements.

In 2012, Dr. Mack diagnosed Mr. Ybarra with dementia due to head trauma (TBI); therefore, symptoms
related to dementia have been present for Mr. Ybarra for at least a decade. Head injuries can cause

8 Wehmeyer, M. L., Shogren, K. A., Singh, N. N., & Uyanik, H. (2017). Strengths-based approaches to intellectual and
developmental disabilities. Handbook of positive psychology in intellectual and developmental disabilities: Translating
research into practice (pp. 13-21). Springer.

0 Edgerton, R. B. (1993). The cloak of competence: Stigma in the lives of the mentally retarded (revised and updated).
University of California Press

2 Polloway, E. A., Lubin, J., Smith, J. D., & Patton, J. R. (2010). Mild intellectual disabilities: Legacies and trends in
concepts and educational practices. Education and Training in Autism and Developmental Disabilities, 45(1), 54-68.

3 National Institute on Aging (NIA). (2022, December 08). What is Dementia? Symptoms, types, and diagnosis. Retrieved
from https://www.nia.nih.gov/health/alzheimers-and-dementia/what-dementia-symptoms-types-and-diagnosis (para. 1).
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dementia.’” Research has also shown that incarceration is a substantive risk factor for the development
of dementia and can lead to an earlier onset of dementia.” Early-onset dementia is defined as
developing dementia before age 65,”® which is true for Mr. Ybarra as he was 57 when Dr. Mack
evaluated him (i.e., he met with Dr. Mack in 2010). In fact, one study stated, “We found that people
with a history of incarceration developed cognitive impairment a full decade earlier than people who
do not have a history of incarceration.”’” Marty acknowledged the impact incarceration has likely had
on Mr. Ybarra’s cognitive and adaptive functioning when discussing an increase in memory
impairments for Mr. Ybarra over time: “Yeah, I’m sure it has. He’s locked up a long time and in
different environment. He’s probably suffering pretty bad.”

It appears mild neurocognitive disorder is appropriate because there does not appear to be a substantial
impairment in Mr. Ybarra’s cognitive performance due solely to the dementia. Rather, his deficits from
ID appear to be more pronounced. Nonetheless, his presentation during the current evaluation was
indicative of dementia. During the meetings with Dr. Millspaugh, he displayed significant cognitive
impairments that impacted his ability to complete the evaluation procedures with her. Notably, he
fluctuated between periods of lucidity and unconsciousness rapidly during the meetings, especially
when asked to complete more complex tasks. Some signs of dementia during the present evaluation
included forgetting what he was doing in the middle of a task, difficulties understanding the tasks (e.g.,
the TOMM, which had been administered to him before), confusion, difficulty with expressive and
receptive communication during the interviews, repeating questions asked of them, taking longer to
complete normal daily tasks, and psychomotor abnormalities. Another piece of evidence regarding
dementia is the difference between his presentation with Dr. Millspaugh versus his presentation with
Dr. Viljoen. Individuals with dementia commonly have “good” and “bad” days. A study stated, “Good
days were typically associated with improved global cognition, function, interest, and initiation. Bad
days were associated with frequent verbal repetition, poor memory, increased agitation and other
disruptive behaviors.”’® Therefore, Dr. Millspaugh evaluated Mr. Ybarra during two of his “bad” days,
whereas Dr. Viljoen evaluated him on a “good” day. His presentation with Dr. Viljoen was more
consistent with ID (e.g., some confusion regarding complex tasks and needing repetition or rewording
of questions).

Schizophrenia, Continuous: The DSM-5-TR defines schizophrenia as the presence of perpetual
abnormalities (e.g., delusions and hallucinations), disorganized speech, grossly disorganized or
catatonic behavior, and/or negative symptoms that are present for at least a month. Hallucinations are
defined as perception-like experiences that occur without an external stimulus and are vivid, clear, and
not under voluntary control. Delusions are defined as fixed beliefs that are not amenable to change in
light of conflicting evidence. For a significant portion of the time since the onset of the disturbance for
schizophrenia, the level of functioning must be markedly below the level achieved prior to the onset.

" NIA, 2022

s Tanksley, P. T., Logan, M. W., & Barnes, J. C. (2023). History of incarceration and age-related cognitive impairment:
Testing models of genetic and environmental risk in longitudinal panel study of older adults. medRxiv, 2023-06.
https://doi.org/10.1101/2023.06.26.23291910

6 NIA. (2022, October 18). What are the signs of Alzheimer’'s disease? Retrieved from
https://www.nia.nih.gov/health/alzheimers-symptoms-and-diagnosis/what-are-signs-alzheimers-disease

" Tanksley et al. (2023), p. 16 of the pre-print version, which appears to be the only available version at this time.

8 Rockwood, K., Fay, S., Hamilton, L., Ross, E., & Moorhouse, P. (2014). Good days and bad days in dementia: A
qualitative chart review of variable symptom expression. International Psychogeriatrics, 26(8), 1239-1246.
http://dx.doi.org/10.1017/S1041610214000222 (p. 1239)
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Continuous signs of the disturbance must persist for at least six months, and the disturbance must not
be attributable to the physiological effects of a substance (e.g., an illicit drug) or another medical
condition. He meets criteria for the specifier of continuous, as it appears acute symptoms have been
present since around age 10, meaning he has met diagnostic criteria for the majority of the illness’s
course, even when prescribed multiple psychotropic medications for long periods of time. Traumatic
brain injuries can cause schizophrenia.”®2% In fact, risk factors for developing psychosis secondary to
TBI (PSTBI) include sustaining the TBI prior to adolescence,8 which is true for Mr. Ybarra.
Furthermore, the DSM-5-TR states:

“Men, especially those with long duration of psychosis before treatment and lower premorbid
adjustment, have more prominent negative symptoms, cognitive impairment, and generally
worse functional outcomes than women. Sociocognitive deficits may manifest during
development and precede the emergence of psychosis, taking the form of stable impairments
during adulthood, refractory to antipsychotic medications.”8

Of note, Mr. Ybarra has been diagnosed with schizoaffective disorder previously, but this disorder is
not appropriate, as it does not appear that major mood episodes have been present for the majority of
the total duration of the active and residual portion of the illness.

In relation to the symptoms of schizophrenia that Mr. Ybarra experiences, during the evaluation, he
discussed auditory and visual hallucinations and delusions. He told the undersigned that the auditory
and visual hallucinations can be positive and encouraging but now primarily involve negative voices
that command him to engage in behaviors he does not want to do, tell him that he is stupid, and tell
him that they will kill his family. Mr. Ybarra told the undersigned that he sees visual hallucinations of
Lucifer’s minions, who are six “little people dressed in black robes.” He also described visual
hallucinations he sees of a dragon and monsters. Delusions of paranoia and grandiosity were also
demonstrated by Mr. Ybarra. He told Dr. Millspaugh that COs were listening to the evaluation through
the outlets in the wall and speaker connected to a computer. He also believes that Lucifer’s minions
caused his brothers to get into car accidents. Delusions of grandeur were also exemplified through his
discussions about the plans he has made to build a mansion and open a business. Furthermore,
disorganized behavior and speech were evident throughout the evaluation, during all three meetings
with the undersigned. For example, with both Dr. Millspaugh and Dr. Viljoen, he made random
comments about “Six, siX, six, the mark of the beast.” It should be noted that the symptoms of psychosis
endorsed and reported by Mr. Ybarra are consistent with previous records and evaluations (e.g., see the
evaluations by Drs. Warnick and Mack). Marty endorsed these psychotic symptoms to the undersigned,
and Mr. Ybarra’s brother, Mark, testified during the trial about the auditory hallucinations, such he
observed Mr. Ybarra responding to internal stimuli on approximately five occasions.

Unspecified Depressive Disorder: Mr. Ybarra and collateral records endorsed recurrent symptoms of
depression throughout his life, which has included four suicide attempts. Signs and symptoms of

" Batty, R. A., Rossell, S. L., Francis, A. J., & Ponsford, J. (2013). Psychosis following traumatic brain injury. Brain
Impairment, 14(1), 21-41. https://dx.doi.org/10.1017/Brimp.2013.10

8 Molloy, C., Conroy, R. M., Cotter, D. R., & Cannon, M. (2011). Is traumatic brain injury a risk factor for schizophrenia?
A meta-analysis of case-controlled population-based studies. Schizophrenia Bulletin, 37(6), 1104-1110.
https://dx.doi.org/10.1093/schbul/sbr091

8L Fujii, D. E., & Ahmed, I. (2001). Risk factors in psychosis secondary to traumatic brain injury. The Journal of
neuropsychiatry and clinical neurosciences, 13(1), 61-69. http://dx.doi.org/10.1176/jnp.13.1.61

82 APA (2022), p. 117
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depression for Mr. Ybarra have included anger, frustration, depressed mood, irritability, low self-
esteem, and markedly diminished interest or pleasure in activities. Mr. Ybarra told the undersigned that
he presently feels depressed because of his current incarceration — “I get depressed a lot.” Depressed
mood was evidenced during the meetings with both Dr. Millspaugh and Dr. Viljoen (e.g., tearing up
when discussing distressing events in his life, such as the bullying he experienced as a child). He is
presently prescribed two antidepressants, Prozac and trazodone, and ESPF records report chronic
depression for Mr. Ybarra. At this time, Mr. Ybarra meets diagnostic criteria for unspecified depressive
disorder because there was not enough information to diagnose him with a more specific depressive
disorder, such as major depressive disorder or persistent depressive disorder.

Catatonia Associated With Another Mental and/or Medical Disorder: Catatonia is defined by the
presence of 3 or more of 12 psychomotor features in the diagnostic criteria for catatonia associated
with another mental disorder and catatonic disorder due to another medical condition. The essential
feature of catatonia is a marked psychomotor disturbance that may involve decreased motor activity,
decreased engagement during interview or physical examination, or excessive and peculiar motor
activity. Psychomotor disturbance may range from marked unresponsiveness to marked agitation.
During the present evaluation, Mr. Ybarra demonstrated catatonic symptoms of stupor [no
psychomotor activity, not actively relating to environment], mutism [no, or very little, verbal response],
negativism [opposite or no response to instructions or external stimuli], mannerisms [odd,
circumstantial caricature of normal actions], Stereotypy [repetitive, abnormally frequent, non-goal-
directed movements], and agitation not influenced by external stimuli (e.g., phone calls with Marty).
See the two Behavioral Observations sections for more information about the symptoms he
demonstrated. Catatonia can occur in the context of several disorders, including neurodevelopmental,
psychotic, and depressive disorders, and other medical conditions (e.g., dementia and TBI). Therefore,
it is likely that Mr. Ybarra’s TBI, ID, schizophrenia, dementia, and depression have each played a role
in the development of catatonia. Per the DSM-5-TR, catatonia is typically qualified as a specifier in
the DSM-5-TR for another disorder (e.g., schizophrenia with catatonia), rather than a specific disorder.
Because it is unclear the exact etiology of Mr. Ybarra’s catatonia, and it is likely each of the other
diagnosed disorders have played a role in his development of catatonia, the diagnosis of catatonia
associated with another mental and/or medical disorder is rendered, instead of used as a specifier for
the other disorders.

Personality Disorders: It should be noted that Mr. Ybarra has been diagnosed with personality
disorders previously, including antisocial personality disorder (ASPD) and schizotypal personality
disorder (SPD). A personality disorder is an enduring pattern of inner experience and behavior that
deviates markedly from the expectations of the individual’s culture, which begins by early adulthood.
A diagnosis of ASPD requires evidence of conduct disorder (CD).% Based on Mr. Ybarra’s parents’
testimony during the trial, he did not meet the diagnostic criteria for CD, as his parents only endorsed
two of the CD-related symptoms they were queried about: truancy and running away from home.
Furthermore, each of the family members who testified during the trial described Mr. Ybarra’s
demeanor growing up to be respectful, kind, thoughtful, and caring. They also all stated that he
followed the rules when he was in the community. Therefore, a diagnosis of ASPD is not appropriate
for Mr. Ybarra. Furthermore, his symptoms, such as impulsivity, irritability and aggressiveness, and
failure to sustain consistent work behavior, are better explained by 1D, schizophrenia, and depression.
It should also be noted that though records have relayed a history of injuring or killing animals, it is

8 This is diagnostic Criterion C of ASPD, per the DSM-5-TR.
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indicated that he engaged in these behaviors due to command hallucinations rather than due to a desire
to be cruel to animals. Thus, this symptom is better explained by schizophrenia than CD. Also notable
is Mr. Ybarra has demonstrated responsibility in his life, especially with his desire to hold employment
since age six. Therefore, he had difficulty maintaining a job, not because of a lack of desire to work or
irresponsibility, but because of his adaptive and intellectual functioning deficits related to 1D, medical
issues (e.g., headaches), and psychotic symptoms. Mr. Ybarra has a criminal history, but he does not
evidence a pervasive pattern of failure to conform to social norms with respect to lawful behaviors. As
noted above, Mr. Ybarra was described by each of his family members to be rule-abiding. They also
reported no history of lying. Additionally, there was no evidence to suggest Mr. Ybarra has a pervasive
pattern of deceitfulness, reckless disregard for the safety of others, and a lack of remorse. In regard to
deceitfulness, because of his ID, Mr. Ybarra was described to be the opposite — i.e., gullible, able to be
manipulated by others, and naive.

For SPD, Mr. Ybarra’s odd beliefs, thinking, behaviors, and speech; ideas of reference; magical
thinking; perceptual disturbances; and suspiciousness and paranoid ideations are better explained by a
diagnosis of schizophrenia and occur exclusively during the course of persistent schizophrenia. He also
does not evidence the diagnostic criteria of a pervasive pattern of social and interpersonal deficits
marked by acute discomfort with, and reduced capacity for, close relationships. His social deficits are
better explained by ID than a personality disorder. This is exemplified by his abilities to have supportive
and comfortable relationships with his family prior to his arrest at age 26 and to gain rapport with his
lawyers, the undersigned, and previous evaluators.

Records and Mr. Ybarra’s self-report indicate a history of being diagnosed with multiple personality
disorder, which is now known as dissociative identity disorder (DID). Mr. Ybarra told the undersigned
he does not believe he has DID and did not report or demonstrate any symptoms of DID. Of note, Mr.
Ybarra told Dr. Viljoen that “a nimrod wants to keep coming out, but I won’t let him come out” during
her interview with him. This appears to be better explained by schizophrenia or memory issues instead
of DID. For example, he discussed visual hallucinations and delusions related to the devil, so “nimrod”
may be a part of those perceptual disturbances. Mr. Ybarra also talked about how he has periods of
amnesia, which involves him acting unusual and that other people tell him that he acts like different
people at times. This fluctuation in behavior and personality characteristics appears to be better
explained by the TBI/dementia (e.g., good days versus bad days), catatonia, and waxing and waning
symptoms of schizophrenia and depression (e.g., agitation not influenced by external stimuli).

Assessment of Feigning: Due to the nature of the current evaluation and because he has been diagnosed
with malingering previously, the possibility Mr. Ybarra was feigning or exaggerating his symptoms
was considered. His presentation during the present evaluation, the content of his psychotic symptoms,
and the information about his cognitive and adaptive impairments were all consistent with reports from
his attorneys and cousin, and previous psychiatric/psychological evaluations and other records dating
back at least 45 years (1979). Mr. Ybarra also demonstrated a lack of insight into his mental health
concerns. For example, the undersigned asked whether he feels he has a mental illness, and he
responded, “No, why should 1?7 A lot of people have problems like | do.” When directly asked about a
diagnosis of schizophrenia, Mr. Ybarra said he does not believe he has schizophrenia, even though he
told the undersigned about symptoms of psychosis. It is also notable that Mr. Ybarra did not
indiscriminately endorse psychotic symptoms during the present evaluation. He did not endorse every
type of psychotic symptom the undersigned queried him about, such that he reported no experience of
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delusions related to thought broadcasting, mind reading, thought withdrawal, thought insertion, or
somatic symptoms, and he acknowledged possible medical conditions for tactile sensations and
feelings of not being in control of his body. Also, he did not present in the exaggerated way that a
defendant malingering psychotic symptoms typically would. Rather, his presentation was consistent
with the presentation of an individual with a bona fide psychotic disorder.

In relation to psychological testing examining effort and malingering, Mr. Ybarra’s TOMM scores
have never been in the below-chance range and have remained around the cut-off ranges for individuals
with ID (i.e., cut-off score of 30) and for the normed population (cut-off score of 45 on Trial 2 and
Retention): Dr. T. Young’s evaluation in 2008, Trial 2 = 30; Dr. Mack’s evaluation in 2012, Trial 2 =
46; and the present evaluation, with Dr. Millspaugh, Trial 2 = 28, Retention = 29, and with Dr. Viljoen,
Trial 2 = 49. It should be noted that Mr. Ybarra’s scores on the TOMM and other PVTs during the
present evaluation are consistent with a diagnosis of dementia, exemplified the fact that he performed
better on the TOMM when he was more lucid and coherent (i.e., had a good day in relation to his
dementia).

Notably, Mr. Ybarra’s scores on intelligence testing has been consistent throughout the evaluations.
Dr. T. Young opined Mr. Ybarra had poor effort, but he did not consider the impact of low intellectual
functioning on an individual’s performance on effort testing and the research-suggested cut-offs for
interpretation PV Ts for individuals with low 1Q. Some of Mr. Ybarra’s scores were even higher for the
present evaluation than previous evaluations, meaning he did not attempt to present himself as lower
functioning for the present evaluation than with previous evaluators. For example, his score on the PSI
was 59 for the present evaluation, whereas it was 50 for Dr. Mack’s evaluation. Mr. Ybarra also
performed better on some of the WRATDS subtests for the present evaluation compared to the WRAT4
for Dr. Mack’s evaluation (i.e., Sentence Comprehension in the Average range versus in the Low
Average range for Dr. Mack’s evaluation; and Reading Composite in the Average range versus in the
Borderline range for Dr. Mack’s evaluation). Generally, improved test scores could be the result of
some test variance and/or transitory improvements in functioning (see discussion above related to
circumstances that can impact testing results). Importantly, improved scores would be inconsistent with
someone feigning or exaggerating impairment. Spelling and Math Computation were lower for the
present evaluation, but that appears to be due to his significant difficulties completing the WRAT5
(e.g., appearing to have difficulty understanding the directions of the Spelling subtest and going in and
out of consciousness). Also, Mr. Ybarra’s WMI was lower during the present evaluation compared to
Dr. Mack’s 2012 evaluation. This result is consistent with dementia, i.e., a decrease in memory
functioning over time due to the progressive nature of the disease. Therefore, the previous and present
testing scores can be seen as accurate reflections of Mr. Ybarra’s abilities and demonstrative of
diagnoses of 1D and dementia. Furthermore, it would be extremely difficult, if not impossible, for an
individual with low cognitive functioning to malinger cognitive impairments and psychotic symptoms
in such a consistent manner for several decades (e.g., to achieve very similar scores on intelligence
tests over time). It would also be very hard for someone to maintain consistent reporting of malingered
symptoms over decades.

It should be noted that individuals with ID more often attempt to hide their impairments (also known
as “masking” or “faking good”) rather than exaggerate them (also known as “faking bad™).8* Mr. Ybarra
acknowledged he engages in masking behaviors “all the time” because he does not want people to think

8 Edgerton (1993)
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he is “stupid or retarded.” Masking behavior was directly observed by the undersigned during the
present evaluation, such that he fluctuated between acknowledging deficits (e.g., when queried about
adaptive functioning history) to denying deficits (e.g., stating, “I have problems with my head injury,
but I don’t think I’m stupid. | don’t think I’m retarded. | don’t think I’m one of Jerry’s kids. | just do
things differently than other people”). The grandiosity Mr. Ybarra evidenced during the present
evaluation also exemplifies his masking. He told the undersigned that he ha