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PSYCHIATRIC EVALUATION: ROBERT YBARRA

DATE: DECEMBER 30, 1980

Mr, YBarra is a twenty-seven year old, recently divorced Caucasian male admitted to
Lake's Crossing Center on November 20, 1980 based on his incompetence to stand trial
on murder charges. Mr, YBarra has been incarcerated in the White Pine County Jail in
Ely, Nevada since late in 1979. He was recently examined by Dr. 0'Gorman and Dr.
Chappel and found to be mentally incompetent to stand trial. During his period of
incarceration, Mr, (Barra has attempted to comit suicide on numerous occasions, He
has several scars on both forearms and wrists that occurred as a result of self-des­
tructive behavior. Most of these scars are small and reportedly were inflicted by
using a small plastic knife. He has two larger scars in the upper part of both fore­
arms that were inflicted using a razor blade. I understand that as a result of these
wounds he lost considerable blood and required a short period of hospitalization in
Ely. Dr. Chappel, in his evaluation, indicates that Robert has been experiencing au­
ditory hallucinations instructing him to destroy himself. In addition, Mr. Ybarra be­
lieves that if he does not comply with these instructions that his family will in some
way suffer or meet some sort of tragic consequence. In fact, two of Mr. YBarra's bro­
thers were in an auto accident and Robert feels that this accident could have been a­
voided if he had been successful in his suicide behavior.

Mr, YBarra has refused to discuss any aspects of the events leading up to his arrest in
the instant offense. In reviewing Dr. Chappel's evaluation I.note that Mr. YBarra spent
the evening with the victim drinking alcohol and using a variety of illicit drugs. Mr.
YBarra then indicates that he took the victim back to town and returned to his trailer
for the evening. He recalls awakening the following morning and being told that the
girl was dead. He recalls feeling shocked about the event, but then preceeded with his
usual daily routine. While at work that same day he was arrested and charged with the
slaying of the victim by the White Pine County Sheriff.

Following his admission to Lake's Crossing Center, Mr, Yarra flatly refused to speak
with me regarding any aspect of his legal charges or mental health. Gradually, after
several brief contacts in the multipurpose room with Mr. YBarra, he consented to a
formal interview in my office. I met with him on two occasions. The first interview
occured on December 8, 1980 and the second on the following day. I spent approximately
three to four hours interviewing this patient. I feel that Mr., YDarra was a very co­
operative patient and related his medical history in minute detail.

According to the patient, he was in good health until age 9. At that point, he exper­
ienced a head trauma from a falling timber that caused him to lose consciousness for
an unknown period of time. He also indicated that his parents have told him that he
did not recognize close friends for several days after the accident. Mr, YBarra tells
me that since the time of this accident he has suffered severe headaches, auditory hal­
lucinations, and a subsequent dependence on various medications, illicit drugs, and
alcohol. Headaches are described as bilateral, but usually of greater intensity on the
right. They gradually start at the base of his skull and then radiate to all regions.
The pain is described as a pounding sensation and the headaches can last for up to 3

days. Generally, they average several hours in duration and might interfer with sleep.
They are often associated with nausea, vomiting, and dizziness, as well as a tingling
or numb sensation at the base of his skull.

Over the years, Mr. YBarra has relied heavily on Valium and Seconal to relieve his
headaches and resulting insomnia. At times he has used up to 100 mg. of Valium at
a time or 500 to 600 mg. of Seconal. He has also used a combination of both of these
drugs to relieve his symptoms. In addition, he has been a heavy abuser of alcohol
and marijuana. It appears that he uses these latter two drugs to escape environmental
pressures or reality. Robert tells me that he has a great deal of trouble coping_ ith'6a
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Robert Yarrasychiatric Evaluation:

December 30, 1980
Page Two

everyday pressures of work and social intercourse; "hen I face reality things go okay
for awhile, then things get hard. It knocks the shit out of me, the only way I can
face the pressures of reality is to take pills or booze, or go back to the mountains."

Mr, YBarra tells me that he has undergone extensive medical workups for his headaches,
including CAT Scans, pnemoencepha lograms and electroencephalograms. He reports that
none of these tests nave demonstrated evidence of organic pathology. In addition to
Valium and Seconal, his physicians have prescribed Dilantin for his headaches without
success. Mr. Yarra blames his physicians for his dependence on Valium and Seconal
and seems to generally resent members of the medical profession.

Since age 9, Mr. Yarra has also suffered from auditory hallucinations. He refers
to the voices as little people inside his brain. In the past, the voices have always
told him of good things that were going to happen to him. Ile considered the voices
as comforting friends who would reassure him in times of stress. Since his incarcera­
tion for the offense, Mr, Yarra reports that the voices have been telling him to kill
himself. They also tell him of bad things that are going to happen. During much of
his time in the White Pine County Jail the voices told him that the Sheriff was poi­
soning his food. He often refused nourishment while a prisoner and on occasion when
he did accept food, his belief in the voices was reinforced because he would become
sick and vomit the food. Since his admission to Lake's Crossing Center, Mr. YBarra
has consistently refused to accept any food handed to him, but will accept a plate
at random in the cafeteria line.

During his incarceration in the County Jail, Mr. YBarra also developed a belief that
the Sheriff was trying to destroy him. He believed that violent prisoners were plac­
ed in his cell either to kill him or hurt him physically. He also believed that the
Sheriff was testing him and wanted him to act out in a violent way at such times in
order to prove to an eventual jury that Mr. YBarra was a violent individual.

Robert tells me that he had learning difficulties as a student and had much difficulty
attending and concentrating. "I have always had trouble with my memory. I'd sit there
in school and wrack my brain and nothing would sink in. I could never understand any
of those books." Robert quite school in his freshman year because of learning frus­
trations. Later, he was enrolled in a school for children with learning disabilities.
He also disliked this school and finally dropped out. Eventually, he was promised a
G.E.D. diploma if he agreed to attend night school faithfully. He fulfilled these re­
quirements and was awarded a high school diploma. Mr. YBarra recalls being harrassed
by other students for being a slow learner. He was frequently labeled a "retard or
crazy".

He considers himself to be a loner and generally distrustful and suspicious of other
people. He is easily slighted by inconsequential remarks and as a result he tends to
dislike people at,first sight or at times develops deep seated hatreds for minor slights.
Robert prefers to be alone and talks endlessly about building a cabin in the mountains
with his own hands. He usually feels at peace in the mountains and rarely suffers from
headaches. He also finds that he is less reliant on drugs at those tines. For years
Robert has been collecting reading material related to life in the wilderness. He has
some rudimentary plans for a cabin and often stays up all night going over details.
In addition, he has elaborate plans for vegetable gardens, orchards, and livestock.
He sees himself as being out of step with society and sees his plans for a cabin in
the wilderness as the only acceptable solution to life.

Alternating and/or mixed with his depressed mood, Mr. Yarra reports episodes ofyr>t7."
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•
Robert YBarra

•
hypomanic thinking and behavior; "Its like taking speed. I want to keep doing what I'm
doing, I feel flooded with ideas, l get so many ideas that I feel confused." He also
describes periods when he becomes hypertalkative; "hen I start talking I can't stop,
My mouth moves faster than the words come out and sometimes I lose track of what.I
am saying.," At such times he also experiences a decreased need for sleep and has stay­
ed up for 48 hour periods involved in intense physical and emotional activity.

Mental status Examination:

Mr, YBarra, at the time of our very first interview, refused to talk with me, stating
that I already knew everything there was to know about him. He also indicated that
there was nothing a physician could do to help him and that speaking to me was simply
a waste of time. After approximately a week to 10 days, he did consent to speak with
me in more detail. At the time of my interview (December 8th and 9th), Mr. YBarra
avoided all eye contact. His facies appeared tense and strained, his legs appeared to
have a gross tremor, and he tended tot somewhat dramatic in his speech and used his hands
to gesture. There was a pronounced latency to his speech, but the duration of ut­
terance was unusually long. At times he would wait up to 60 seconds before respond-
ing to a question. At times he appeared to be carefully thinking through the ques-
tion and then at other times I wondered if he had forgotten or not heard my question.
Invariably he did respond and frequently, in long monologues. His facies also appear-
ed depressed and at times he was unable to control his tears. His dress and personal
grooming were within normal limits.

Thought processes were logical and coherent. There was no loosening of association.
Occasionally, he demonstrated some circumstantiality, His speech was pressured with
some flights of ideas, especially when talking about his plans for a mountain cabin.
Robert was excessively suspicious and demonstrated a great deal of paranoid ideation
regarding the intent of the Lake's Crossing Center staff, as well as the White Pine
County Sheriff., He also admitted to auditory hallucinations of a suicidal nature. He
admitted a strong wish to destroy himself and indicated that he would use any means
available if given the opportunity.

Mr. Yarra complained of marked difficulty falling asleep, as well as staying asleep.
This apparently has been a problem with him for many years, but has been more severe
since his incarceration. He also complained of marked tiredness and fatigue. He has
had bilateral headaches for years and believes that these are in some way caused by
"the people inside my brain."

Mr, YBarra was fully alert and oriented in all spheres. His fund of general information
indicated a low normal level of functioning. Proverbs were done correctly or he respond­
ed with an "I don't know" answer. He had some difficulty with mathematical problems.
Attention and concentration were considered normal. Mr YBarra is aware of his Crim-
inal charges and knows the difference between right and wrong. I do not feel that he
is competent to stand trial for two reasons. Mr. YBarra does not trust his attorney
and is unwilling to speak with him in detail. Secondly, this patient demonstrates such
signs and symptoms of depression (including suidical wishes and behavior) that he is
unlikely to cooperative with a defense attorney.

6,6Impression: '¡
, t

Major affective illness, bipolar, mixed ty~~:
¿·

.·· / ,/

&le%ts? D--·- _I~-------Louis Richnak, Jr., M.D., Medicalbo¡rector
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LICENSURE 
 
License Number 330 to practice Clinical Psychology issued by the South Carolina Board of 
Examiners in Psychology on October 8, 1983. 
 
 
CLINICAL POSITIONS 
 
1991-present Private Practice 

304 W. Stone Avenue 
Greenville, South Carolina  29609 

 
Duties:  Private practice offering psychotherapy, psychological and 

neuropsychological evaluations, and forensic consultation.  
Organizational consultation, intervention, and development. 
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1991-present The Forensic Network 

304 W. Stone Avenue 
Greenville, South Carolina  29609 

 
President: Senior Analyst 
Duties:  Forensic consultation and psychological and neuropsychological 

evaluations in civil and criminal cases.  Claims analysis/review.  
Fitness for Duty evaluations. 

 
2010-2013 The Assessment Center 
   304 W. Stone Avenue 
   Greenville, South Carolina  29609 
 
   Duties:  Evaluate childhood developmental disorders including Autism 
      through structured observations on specific tasks and 
      administration of a battery of tests to assess language, sensory 
      processing, adaptive behavior, and cognitive abilities. 
 
1983-1991 Behavior Resources, Inc. 

217 East Park Avenue 
Greenville, South Carolina  29601 

 
Private Practice: Principal member 
Duties:  Personality, vocational, and neuropsychological assessment.  

Individual, behavior, family, and marital therapy.  Case analysis, 
forensic consultation, and expert testimony at the local, state, and 
federal level. 

 
1982-1983 Psychology Service 

South Carolina State Hospital 
2100 Bull Street 
Columbia, South Carolina  29202 

 
Staff Psychologist 
Duties:  Diagnostic assessment.  Crisis intervention, brief psychotherapy, 

and group therapy.  Consultant to treatment team in an acute care 
psychiatric admission unit.  Program evaluations. 

 
Supervisor: Linda S. Moore, Ph.D., Chief Psychologist 
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1981-1982 Psychology Services (116B) 

University Drive 
Veterans Administration Medical Center 
Pittsburgh, Pennsylvania  15240 

 
Clinical Psychology Intern (APA Approved) 
Duties:  Personality, vocational, and neuropsychological assessment.  

Stress management, biofeedback and hypnotherapy/relaxation 
training.  Medical/Consultative liaison.  Individual, group, 
behavior, family, and marital therapy. 

 
Supervisor: Arnold Freedman, Ph.D., Chief Psychologist 

 
1979-1981 Psychology Service (116B) 

Veterans Administration Medical Center 
Tuskegee, Alabama  36083 

 
Psychology Technician.  Half-time GS-9 Civil Service position 
Duties:  Individual, group, and behavior therapy.  Personality, neuro-

psychological, and diagnostic assessment.  Consultation to 
treatment team. 

 
Supervisor: David A. Herbert, Ed.D., Chief Psychologist 

 
1978-1979 Lee County Head Start 

Auburn, Alabama  36830 
 

B.A. Level Psychologist.  Half-time position. 
Duties:  Individual, group, and behavioral assessment.  Program design 

and evaluation.  Consultation to speech and education 
departments. 

 
Supervisors: James F. McCoy, Ph.D., Consultant 

Joseph G. Cunningham, Ph.D., Consultant 
 
1977-1979 Psychology Department 

Auburn University, Alabama  36849 
 

Instructor 
Duties:  Teach Introductory Psychology and Developmental Psychology 

 
Supervisor: Philip Lewis, Ph.D., Professor and Department Head 
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ACADEMIC POSITIONS 
 
2003-2005 Adjunct Associate Professor 

 Department of Social and Behavioral Sciences 
 University of South Carolina Spartanburg 
 800 University Way 
 Spartanburg, South Carolina  29303 

 
 Duties:  Teach lower and upper level undergraduate psychology courses. 

 
1996-2005 Adjunct Associate Professor 

 Department of Psychiatry and Behavioral Sciences 
 Medical University of South Carolina 
 171 Ashley Avenue 
 Charleston, South Carolina 29425-0742 

 
 Duties: Lecture psychiatric students on all forensic areas germane to a 

psychiatric practice.  Administrative Director of the Forensic Psychiatry 
Research Foundation. 

 
 
TEACHING APPOINTMENTS 
 
2003-2005 Adjunct Associate Professor.  Department of Social and Behavioral Sciences, 

University of South Carolina Spartanburg, 800 University Way, Spartanburg, 
South Carolina. 

 
1996-2005 Adjunct Associate Professor, Forensic Psychiatry Program, Department of 

Psychiatry and Behavioral Sciences, Medical University of South Carolina.  
Charleston, South Carolina. 

  
1998  Attorney General's National Advocacy Center.  U.S. Department of Justice. 

Columbia, South Carolina. 
 
1997  Ira C. Eaker College for Professional Development, Air Force Judge Advocate 

General School.  Montgomery, Alabama. 
 
1983-1984 Limestone College, Gaffney, South Carolina. 
 
1982    Midlands Technical College, Lexington, South Carolina. 
 
1977-1979 Auburn University, Auburn, Alabama. 
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PRESENTATIONS 
 
Ballenger, Ballenger, J.C. & Price, D.R.  Evaluating the Expert and the Expert's Examination 

Protocol.  Psychological and Psychiatric Injury Claims Seminar.  Sponsored by the 
Forensic Psychiatry Program, Medical University of South Carolina.  March, 1997. 

 
Blackwelder, I. & Price, D.R.  The Legal Context of Mental and Emotional Injury Compensatory 

Claims in Employment Litigation.  Invited lecture presented at the United States Postal 
Service Law Department Conference.  November, 1993. 

 
Fabia, R., Price, D.R., & Presant, N.  Analysis of Psychological Injury Claims.  Panel discussion 

presented at the Compensatory Damage Claims in Federal Sector EEOC Cases.  
February, 1997. 

 
Kerrigan, R.E., Read, G.C., Price, D.R. & Herman, A.F.  Practical Tips on Why and When You 
 Hire a Defense Medical Opinion.  Invited lecture at the Damages Seminar sponsored by 
 the Defense Research Institute.  March, 1997. 
 
Lees-Haley, P.R. & Price D.R.  Evaluating Posttraumatic Stress Disorder.  Invited lecture at 

the Society of Claim Law Associates Sixth Annual Conference and Seminar.  September, 
1997. 

 
McDonald, J.J., Jr., Price, D.R. & Smith, R.D.  Ethics:  Do What, When, Where, and How? 

Annual Psychiatric, Psychological and Neuropsychological Injury Claims Conference 
and Seminar.  November, 2002. 

 
McCoy, J.F., McGee, G.G., Price, D.R., & Mason, D.  Social Skills Training For Aggressive 

Children While Playing Competitive Games.  Paper presented at the meeting of the 
Association for the Advancement of Behavior Therapy.  November, 1980. 

 
McCoy, J.F., Price, D.R., Herring, S.T., & McGee, G.G.  Social Skills Training For Aggressive 

Children in a Summer Day Camp.  Paper presented at the meeting of the Southeastern 
Psychological Association.  March, 1982. 

 
Mross, A. & Price, D.R.  Special Issues:  Managing the Mentally Ill Employee, the Personality 

Disorder Employee, and the Substance Abuse Employee Under the ADA and the 
Enforcement Guidance.  Invited lecture presented at the National Symposium on 
Psychiatric Disabilities and the EEOC's New Enforcement Guidance Under the 
Americans with Disabilities Act, sponsored by the Government Training Institute 
Foundation.  June, 1999. 
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Mross, A. & Price, D.R.  Special Issues:  Managing the Mentally Ill Employee, the Personality 

Disordered Employee, and the Substance Abuser Employee Under the ADA and the 
Enforcement Guidance.  Invited lecture presented at the National Symposium on 
Psychiatric Disabilities and the EEOC's New Enforcement Guidance Under the 
Americans with Disabilities Act, sponsored by the Government Training Institute 
Foundation.  November, 1999. 

 
Price, D.R.  A Survey of Prisoners' Past Participation in and Attitudes Towards Sports.  Paper 

presented at the meeting of the South Carolina Psychological Association.  April, 1977. 
 
Price, D. R.  Behavior Therapy in General Medical and Surgical Hospitals.  Paper presented at 

Psychiatry Grand Round, University Drive Veterans Administration Medical Center.  
February, 1982. 

 
Price, D.R., In-service Training.  The Use of Brief Forms of MMPI:  The Use and Abuse of the 

Mini-mult.  Presented to the staff of the Unit 1, Psychology Service, South Carolina State  
Hospital, September, 1982. 

 
Price, D.R., In-service Training.  An Introduction to Basic Neuro-anatomy and 

Neuropsychology.  A series of lectures presented to the staff of Unit 1, Psychology 
Service, South Carolina State Hospital.  October-November, 1982. 

 
Price, D.R.  Witness Preparation: The Professional in the Courtroom.  Invited seminar presented 

at the meeting of the Council on Child Abuse and Neglect.  September, 1989. 
 
Price, D.R.  Defending Against Claims of Psychological Injury Involving Claims of Depression, 

Anxiety, Organic Brain Syndrome or Trauma.  Invited seminar presented at the meeting 
of the Atlanta Claims Association.  April, 1990. 

 
Price, D.R.  The Analysis and Limitation of Damages.  Keynote speech at the Defense of 

Damages Conference and Seminar.  February, 1992. 
 
Price, D.R.  Psychological, Neuropsychological, and Psychiatric Disorders in Mitigation.  Invited 

seminar and case clinic at the offices of the Public Defender of Indiana.  July, 1992. 
 
Price, D.R.  The Analysis and Limitation of Damages.  Keynote speech at the Defense of 

Damages Conference and Seminar.  August, 1992. 
 
Price, D.R.  The Analysis of Psychological Injury Claims.  In-house seminar at Selective 

Insurance Company of the Southeast.  January, 1993. 
 
Price, D.R.  The Analysis of Psychological Injury Claims.  In-house seminar at Central Insurance 

Company.  February, 1993. 
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Price, D.R.  The Analysis of Psychological Injury Claims.  In-house seminar at Gulf Insurance 

Group.  February, 1993. 
 
Price, D.R.  The Analysis and Limitation of Damages.  Keynote speech at the Defense of 

Damages Conference and Seminar.  April, 1993. 
 
Price, D.R.  Issues in Malingering and Factitious Disorders.  Defense of Damages Conference 

and Seminar.  April, 1993. 
 
Price, D.R.  Standards of Care in the Evaluations of Claims of Sexual Harassment.  Defense of 

Damages Conference and Seminar.  April, 1993. 
 
Price, D.R.  Claims Analysis.  In-house lecture at Central Insurance Company.  April, 1993. 
 
Price, D.R.  Defending Claims of Psychological Injury.  Invited speech at the Southeastern 

Claims Association.  June, 1993. 
 
Price, D.R.  The Analysis of Psychological Injury Claims.  In-house seminar at Gulf Insurance 

Group.  July, 1993. 
 
Price, D.R.  Medical Signs and Symptoms.  NAACP Legal Defense Fund Annual Capital 

Punishment Conference.  July, 1993. 
 
Price, D.R.  Use of the Diagnostic and Statistical Manual, Third Edition Revised (DSM-III-R) 

and its Revision (DSM-IV) in Diagnosing Mental Illness.  NAACP Legal Defense Fund 
Annual Capital Punishment Conference.  July, 1993. 

 
Price, D.R.  The Analysis of Claims of Closed Head Injury.  Defending Claims of Closed Head 

Injury Seminar sponsored by the Atlanta Claims Association.  August, 1993. 
 
Price, D.R.  The Analysis and Limitation of Damages.  Keynote speech at the Defense of 

Damages Conference and Seminar.  October, 1993. 
 
Price, D.R.  Issues in  Malingering and Factitious Disorders.  Defense of Damages Conference 

and Seminar.  October, 1993. 
 
Price, D.R.  Evaluating Claims of Head Injury.  Paper presented at The Annual Symposium on 

Head Injury Claims.  December, 1993. 
 
Price, D.R.  Defending Head Injury Claims.  Invited in-house seminar at A.I. Management and 

Professional Liability Claim Adjusters, Medical Malpractice Claims.  January, 1994. 
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Price, D.R.  The Most Problematic Psychological Injury Claims.  Invited keynote speech at 

Second Annual Mid-Atlantic Regional RIMS Conference.  June, 1994. 
 
Price, D.R.  Mental Conditions to Consider.  Invited lecture at The Benefits and Challenges of 

Representing Capitol Defendants in the 90's seminar sponsored by The Association of the 
Bar of the City of New York.  June, 1994. 

 
Price, D.R.  The Analysis and Limitation of Damages.  Keynote speech at the Defense of 

Damages Conference and Seminar.  July, 1994. 
 
Price, D.R.  Defending Claims of Psychological Injury.  Invited lecture at The Arkansas 

Association of Defense Counsel 1994 Annual Meeting and Seminar.  August, 1994. 
 

Price, D.R.  Psychological Injury, a General Orientation.  Keynote speech at The South Carolina 
Claims Association Fall meeting.  October, 1994. 

 
Price, D.R.  The Analysis and Limitation of Damages.  Keynote speech at the Defense of 

Damages Conference and Seminar.  November, 1994. 
 
Price, D.R.  Evaluating Claims of Head Injury.  Defense of Damages Conference and Seminar. 

November, 1994. 
 
Price, D.R.  Defending Psychological Injury Claims.  Invited lecture at a Johnson and Higgins of 

Ohio seminar.  Cleveland, Ohio.  November, 1994. 
 
Price, D.R.  Introduction to Brain Anatomy and Head Injury.  Invited lecture presented at the 

Handling Head Trauma Cases From The Questionable To The Catastrophic Seminar 
sponsored by the Atlanta Claims Association.  February, 1995. 

 
Price, D.R.  The Analysis and Defense of Claims of Head Injury.  Invited lecture presented at the 

Handling Head Trauma Cases From The Questionable To The Catastrophic Seminar 
sponsored by the Atlanta Claims Association.  February, 1995. 

 
Price, D.R.  Defending Psychological Injury Claims.  Invited lecture at a Johnson and Higgins of 

Ohio seminar.  Columbus, Ohio.  April, 1995. 
 
Price, D.R.  Defending Psychological Injury Claims.  Invited lecture at a Johnson and Higgins of 

Ohio seminar.  Cincinnati, Ohio.  April, 1995. 
 
Price, D.R.  Defending Psychological Injury Claims.  Invited lecture at a Johnson and Higgins of 

Ohio seminar.  Toledo, Ohio.  April, 1995. 
 
 

AA03283



David R. Price, Ph.D. 
Vita 
Page 9 
 
 
Price, D.R.  Trends and Red Flags in Psychological Injury Claims.  Southeastern Electric 

Exchange Claims Meeting.  April, 1995. 
 
Price, D.R.  Analysis of the Psychological Injury Claim.  Self-Insurers Association Members 

Only Conference.  April, 1995. 
 
Price, D.R.  Mental and Emotional Injury Claims in Employment Litigation.  South Carolina Bar 

Annual Meeting.  June, 1995. 
 
Price, D.R.  Psychological Injury Claims: Future trends.  Piedmont Claims Association.  June, 

1995. 
 

Price, D.R.  Evaluating Psychological Injury Claims.  Invited in-house seminar presented to the 
State Accident Fund Claims and Legal Departments.  June, 1995. 

 
Price, D.R.  Psychological Injury Claims in the Workplace.  National Workers' Compensation 

and Occupational Medicine Seminar.  July, 1995. 
 
Price, D.R.  The Defense of Mental and Emotional Injury Claims in Employment Litigation.  In- 

house seminar presented to Haynsworth, Baldwin, Johnson and Greaves.  August, 1995. 
 
Price, D.R.  The Analysis and Limitation of Damages.  Keynote speech at the Defense of 

Damages Conference and Seminar.  August, 1995. 
 
Price, D.R.  Psychological Injury Claims.  Dallas Claims Association.  September, 1995. 
 
Price, D.R.  Evaluating Psychological Injury Claims.  In-house seminar presented to the Legal 

Department of The New York Transit Authority.  September, 1995. 
 
Price, D.R.  The Analysis and Limitation of Damages.  Keynote speech at the Defense of 

Damages Conference and Seminar.  November, 1995. 
 
Price, D.R.  Analysis and Evaluation of Posttraumatic Stress Disorder and Other Psychological 

Injury Claims.  Invited lecture at the Defense and Evaluation of PTSD and Other 
Psychological Injury Cases Arising from Injury or Employment Situations Seminar 
sponsored by the Defense Research Institute.  November, 1995. 

 
Price, D.R.  Evaluating Claims of Head Injury.  The Annual Symposium on Head Injury Claims. 

November, 1995. 
 
Price, D.R.  Defending Psychological and Neuropsychological Injury Claims.  In-house seminar 

presented to National Indemnity Company.  February, 1996. 
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Price, D.R.  Evaluating Psychological and Neuropsychological Injury Claims.  In-house seminar 

presented to Nationwide Insurance Company.  February, 1996. 
 
Price, D.R.  Defending Psychological and Neuropsychological Injury Claims.  In-house seminar 

presented to Westchester Specialty Group.  March, 1996. 
 
Price, D.R.  Identifying the "Red Flags" in a Traumatic Brain Injury Claim.  Invited lecture at the 

Traumatic Brain Injury: A Plaintiff and Defendant's Perspective Seminar sponsored by 
Lorman Education Services.  March, 1996. 

 
Price, D.R.  Twenty-five Defense Tips in the Evaluation of the Brain Injury Claim.  Invited 

lecture at the Defense and Evaluation of Brain Damage Claims Seminar sponsored by the 
Defense Research Institute.  April, 1996. 

 
Price, D.R.  Psychological Injury Claims.  The Virginia's Self-Insurers Association, Inc.  April, 

1996. 
 
Price, D.R.  Evaluating Closed Head Injuries and Psychological Injury Claims.  In-house seminar 

presented to Nationwide Insurance Medical Coordinator Seminar.  May, 1996. 
 
Price, D.R.  The Analysis and Evaluation of Brain Injury Claims.  Invited lecture at the Defense 

Trial Counsel of West Virginia 1996 Annual Convention.  June, 1996. 
 
Price, D.R.  The Analysis of the Psychological Injury Claim.  The Annual Mental and Emotional 

Injury Claims Conference and Seminar.  July, 1996. 
 
Price, D.R.  The Analysis and Evaluation of Psychological Injury Claims.  Invited lecture at the 

Psychological Injury Claims Seminar sponsored by the Defense Research Institute.  
November, 1996. 

 
Price, D.R.  Evaluating Claims of Head Injury.  The Annual Symposium on Head Injury Claims. 

November, 1996. 
 
Price, D.R.  The Role of the Consulting Defense Expert in the Evaluation of Brain Injury Claims. 

Invited lecture at the Evaluation and Settlement of Claims Involving Acquired Brain 
Injury seminar sponsored by The Brain Injury Association of North Carolina Second 
Annual Trial Lawyers Conference.  January, 1997. 

 
Price, D.R.  Evaluation of the Psychological Injury Claim.  Psychological and Psychiatric Injury 

Claims Seminar.  Sponsored by the Forensic Psychiatry Program, Medical University of 
South Carolina.  March, 1997. 
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Price, D.R.  Psychological and Neuropsychological Tests.  Psychological and Psychiatric Injury 

Claims Seminar.  Sponsored by the Forensic Psychiatry Program, Medical University of 
South Carolina.  March, 1997 

 
Price, D.R.  Mild Traumatic Brain Injuries.  Psychological and Psychiatric Injury Claims 

Seminar.  Sponsored by the Forensic Psychiatry Program, Medical University of South 
Carolina.  March, 1997. 

 
Price, D.R.  The Role of Financial Incentives in the Production of Mental and Emotional 

Symptoms.  Invited lecture at the Damages Seminar sponsored by the Defense Research 
Institute.  March, 1997. 

 
Price, D.R.  Twenty-five Defense Tips in the Evaluation of the Brain Injury Claim.  Invited 

lecture at the Damages Seminar sponsored by the Defense Research Institute.  March, 
1997. 

 
Price, D.R.  Evaluating Neurological, Psychological and Psychiatric Injury Claims.  In-house 

seminar presented to General Accident Insurance Company.  April, 1997. 
 
Price, D.R.  Twenty-five Defense Tips in the Evaluation of the Brain Injury Claim.  Invited 

lecture at the Brain Damage Institute sponsored by the Defense Research Institute.  
April-May, 1997. 

 
Price, D.R.  Investigation and Defense of Closed Head Injury Trauma Cases.  Invited lecture at 

the PRO NET 5th Annual Meeting.  June, 1997 
 
Price, D.R.  Evaluating Neurological, Psychological, and Psychiatric Injury Claims.  In-house 

seminar presented to Peerless Insurance Company.  July, 1997. 
 
Price, D.R.  The Analysis of the Psychological Injury Claim.  The Annual Mental and Emotional 

Injury Claims Conference and Seminar.  July, 1997. 
 
Price, D.R.  Psychiatric Disabilities and the EEOC's New Enforcement Guidance Under the 

Americans with Disabilities Act.  The National Symposium on Federal EEO Law, 
Process and Procedures.  Washington, D.C.  September, 1997. 
 

Price, D.R.  Psychiatric Disabilities and the EEOC's New Enforcement Guidance Under the 
Americans with Disabilities Act.  The National Symposium on Federal EEO Law, 
Process and Procedures.  Los Angeles.  September, 1997. 

 
Price, D.R.  Twenty-five Defense Tips in the Investigation and Evaluation of Brain Injury 

Claims.  Presented at The Hot Topics in Worker's Compensation client seminar 
sponsored by Gibbes, Gallivan, White and Boyd.  October, 1997. 
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Price, D.R.  Posttraumatic Stress Disorder Claims.  Invited lecture at The Trucking Industry 

Defense Association's 5th Annual Industry Seminar.  October, 1997. 
 
Price, D.R.  Twenty-five Defense Tips on the Evaluation and Defense of Psychological Injury 

Claims.  Invited lecture at the Defense and Evaluation of Psychological Injury Cases 
Seminar sponsored by the Defense Research Institute.  November, 1997. 

 
Price, D.R.  Analysis of Psychological Injury Claims.  Invited lecture at the Compensatory 

Damages Claims in Federal Sector EEO Cases Seminar sponsored by the Government 
Training Institute.  December, 1997. 

 
Price, D.R.  The EEOC's Enforcement Guidance:  Issues, Questions and Concerns From a 

Clinician's Perspective.  National Symposium on Psychiatric Disabilities and the EEOC's 
New Enforcement Guidance Under the Americans with Disabilities Act sponsored by the 
Government Training Institute.  January, 1998. 

 
Price, D.R.  Mental and Emotional Injury Claims in Employment Litigation.  Invited lecture 

presented to the Employment and Labor Law Section at The South Carolina Bar 
Mid-year Meeting.  January, 1998. 

 
Price, D.R.  Ten Most Common Mistakes Made by Plaintiff's in ABI Cases.  Invited lecture at 

the Mild Acquired Brain Injury:  Proving it is Real seminar sponsored by The Brain 
Injury Association of North Carolina 3rd Annual Trial Lawyers Conference.  January, 
1998. 

 
Price, D.R.  Evaluating Psychological Injury Claims.  Invited in-house seminar presented to F.A. 

Richard and Associates, Inc/ Ingalls Shipbuilding, Inc.  March, 1998. 
 
Price, D.R.  Twenty-five Defense Tips in the Investigation and Evaluation of Brain Injury 

Claims.  Presented at The 31st Annual Convention of The Georgia Defense Lawyers 
Association.  April, 1998. 

 
Price, D.R.  Posttraumatic Stress Disorder Claims.  Invited lecture at The Attorney General's 

National Advocacy Center.  U.S. Department of Justice.  May, 1998 
 
Price, D.R.  Analyzing Psychological Injuries.  Invited lecture at The Attorney General's 

National Advocacy Center.  U.S. Department of Justice.  July, 1998. 
 
Price, D.R.  Psychological Impact of Work Related Injury.  Invited lecture at the Hand Care in 

The Workplace seminar sponsored by The Carolina Hand Center.  July, 1998. 
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Price, D.R.  Analyzing Psychological Injury Claims.  Invited lecture at the South Carolina 

Defense Trial Attorneys' Association and Claims Management Association of South 
Carolina Joint Meeting.  July, 1998. 

 
Price, D.R.  The EEOC's Enforcement Guidance:  Issues, Questions and Concerns From a 

Clinician's Perspective.  National Symposium on Psychiatric Disabilities and the EEOC's 
New Enforcement Guidance Under the Americans with Disabilities Act.  Invited lecture 
for Sedgwick Claims Management Services, Inc.  August, 1998. 

 
Price, D.R.  The Analysis of the Psychological Injury Claim.  The Annual Mental and Emotional 

Injury Claims Conference and Seminar.  August, 1998. 
 
Price, D.R.  Handling Psychological and Neuropsychological Injury Claims.  Invited lecture at 

SAFECO Insurance Group sponsored by the PLRB/LIRB Extension Program.  October, 
1998. 

 
Price, D.R.  Analysis of Neuropsychological Injury Claims.  Invited lecture at the Handling 

Psychological and Neuropsychological Injury Claims Seminar, sponsored by Lorman 
Education Services.  November, 1998. 

 
Price, D.R.  Handling Psychological and Neuropsychological Injury Claims.  Invited lecture at 

Highlands Insurance Group sponsored by the PLRB/LIRB Extension Program.  
November, 1998. 

 
Price, D.R.  Handling Psychological and Neuropsychological Injury Claims.  Invited lecture to 

the Advanced Casualty Classes at Royal Sun Alliance Insurance Co.  November, 1998. 
 
Price, D.R.  Psychological Injury Claims and Fraud.  Invited lecture at the National Council on 

Compensation Insurance, Incorporated, West Coast Forum and Fraud Conference.  
November, 1998. 

 
Price, D.R.  Tips for the Evaluation of the Closed Head Brain Injury Claim.  Invited lecture at the 

Psychological and Neuropsychological Injury Claims:  From PTSD to Closed Head 
Injury Claims Seminar sponsored by the Defense Research Institute.  November, 1998. 

 
Price, D.R.  Discovery of Emotional Distress Injuries and Evidence in Compensatory Damages 

Cases.  Invited lecture at the Compensatory and Consequential Damages and Federal 
Sector Cases Seminar sponsored by the Government Training Institute Foundation.  
March, 1999. 

 
Price, D.R.  Evaluating Psychological and Neuropsychological Injury Claims.  Invited lecture at 

the South Carolina Claims Association's Spring Meeting.  April, 1999. 
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Price, D.R.  Analysis of Psychological Injury Claims.  Invited lecture at the Compensatory and 

Consequential Damages in Federal Cases Seminar sponsored by the Government 
Training Institute Foundation.  April, 2000. 

 
Price, D.R.  Evaluating Psychiatric Injury Claims for Compensatory Damages in Personnel 

Cases.  Invited lecture at the OAGC (M&RA) CPL Seminar for the Department of the 
Navy.  August, 2000. 

 
Price, D.R.  The Ethical Discovery, Analysis and Conceptualization of Psychological Injury 

Claims.  Annual Mental and Emotional Injury Claims Conference and Seminar.  
October, 2000. 

 
Price, D.R.  Handling the Psychological Aspects of Claims.  Invited lecture at the Annual Claims 

Exposition and Conference.  October, 2000. 
 
Price, D.R.  The Emotional Side of Asbestosis, Lung Cancer, and Mesothelioma.  Invited lecture 

at the Asbestos Personal Injury Litigation Seminar sponsored by the Defense Research 
Institute.  November, 2000. 

 
Price, D.R.  The Ethical Discovery, Analysis, and Conceptualization of Psychological Injury 

Claims.  Annual Mental and Emotional Injury Claims Conference and Seminar.  
November, 2000. 

 
Price, D.R.  Psychological Injury Claims:  Overview, Analysis and Evaluation.  Psychiatric, 

Psychological and Neuropsychological Claims Conference and Seminar.  July, 2001. 
 
Price, D.R.  Psychological and Brain Injury Claims.  Tennessee Farmers Insurance Companies. 

August, 2001 
 
Price, D.R.  Evaluating Psychological and Neuropsychological Injury Claims.  Defending 

Traumatic Brain Injury Claims Seminar sponsored by Mabry & McClelland.  
September, 2001. 

 
Price, D.R.  The Psychological Aspects of Claims.  Invited lecture at the Annual Claims 

Exposition and Conference.  October, 2001. 
 
Price, D.R.  Evaluating Psychological Injury Claims.  Invited lecture at the Louisiana Claims 

Association Eighth Annual Educational Conference.  May, 2002. 
 
Price, D.R.  Evaluating Psychological and Neuropsychological Injury Claims.  Invited lecture 

at Sharon W. Ware & Associates.  April, 2002. 
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Price, D.R.  Evaluating Psychological and Neuropsychological Injury Claims.  Invited lecture 

at Hartford/Omni Insurance Company.  August, 2002. 
 
Price, D.R.  A Review of Federal Employment Mental Health Issues:  From a Psychiatrist’s 

Perspective.  Invited lecture at the 2002 EXCEL:  Examining Conflicts in Employment 
Laws Conference.  Sponsored by the EEOC.  August, 2002. 

 
Price, D.R.  Evaluating Claims of Brain Injury.  Invited lecture at the Evaluating Traumatic 

Brain Injury Seminar sponsored by Mabry & McClelland.  September, 2002. 
 
Price, D.R.  Analysis and Evaluation of Psychological and Neuropsychological Injury Claims. 

Annual Psychiatric, Psychological and Neuropsychological Injury Claims Conference 
and Seminar.  November, 2002. 

 
Price, D.R.  Evaluating Brain Injury Claims.  Invited lecture at the McAngus, Goudelock & 

Courie, LLC Client Seminar.  November, 2002. 
 
Price, D.R.  Dealing with Psychological Injury Claims in Employment Cases.  Invited lecture at 

the Civilian Personnel Law Seminar for the Department of the Navy.  February, 2003. 
 
Price, D.R.  Posttraumatic Stress - Real or Fake.  Invited lecture at the Case Management Society 

of America (CMSA), Birmingham Alabama Chapter, Ninth Annual Conference.  
April, 2003. 

 
Price, D.R.  Psychiatric, Psychological and Neuropsychological Injury Claims.  Invited lecture 

at Travelers Insurance Company, Charlotte, North Carolina.  May, 2003. 
 
Price, D.R.  Evaluating Psychological Injury Claims.  Invited lecture at the Louisiana Claims 

Association Ninth Annual Educational Conference and Expo, Biloxi, Mississippi.  
May, 2003. 

 
Price, D.R.  The Science of Neuropsychology:  Evaluating Mild Brain Injury Cases.  South 

Carolina Defense Trial Attorneys’ Association and Claims Management Association of 
South Carolina, Thirty-Sixth Annual Joint Meeting.  July, 2003. 

 
Price, D.R.  Federal Employment Mental Health Issues:  From a Psychologist’s Perspective. 

Examining Conflicts in Employment Laws Conference sponsored by the EEOC.  August, 
2003. 

 
Price, D.R.  Evaluating Psychological and Neuropsychological Injury Claims.  Invited in-house 

seminar presented to Carolina Casualty Insurance Company.  September, 2003. 
 
Price, D.R.  Malingering.  Invited lecture at The Oregon Chapter International Association of 
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Special Investigations Unit 9th Annual Insurance Fraud Conference.  April, 2004. 
 
Price, D.R.  Evaluating Psychological and Neuropsychological Injury Claims.  Invited lecture 

at Citizens Insurance Company.  May, 2004. 
 
Price, D.R.  Primer on Evaluating Psychological Injury Claims.  Invited lecture presented at 

the Society of Insurance Trainers and Educators.  June, 2004. 
 
Price, D.R.  Educating the Trainers on Teaching How to Evaluate Psychological and 

Neuropsychological Injury Claims.  Invited lecture presented at the Society of Insurance 
Trainers and Educators.  June, 2004. 

 
Price, D.R.  Evaluating Psychological and Neuropsychological Injury Claims.  Invited 

in-house seminar presented at the Gainey Corporation.  July, 2004. 
 
Price, D.R.  Identification of Fraudulent Psychological and Neuropsychological (Brain) 

Injury Claims.  Invited lecture presented at the 2004 Asia Pacific Fraud Convention and 
Trade Show.  September, 2004. 

 
Price, D.R.  Investigating and Detecting Fraudulent Stress Claims.  Invited lecture presented 

at the 2004 Asia Pacific Fraud Convention and Trade Show.  September, 2004. 
 
Price, D.R.  Evaluating Workplace Stress Claims.  Invited lecture at the Managing Stress:  A 

Multi-Disciplinary Approach Seminar.  September, 2004. 
 
Price, D.R.  Posttraumatic Stress Disorder Claims.  Invited lecture at the Insurance Fraud 

Executive Council.  November, 2004. 
 
Price, D.R.  Evaluating Claims of Pediatric Brain Injury.  Invited Lecture at the Brain Injuries 

Seminar, sponsored by Mabry & McClelland,  January, 2005. 
 
Price, D.R.  Detecting Fraudulent Psychological and Neuropsychological Injury Claims.  IASIU 

20th Annual Seminar and Expo on Insurance Fraud.  September, 2005. 
 
Price, D.R.  Evaluating Psychological and Neuropsychological Injury Claims.  Invited in-house 

seminar presented to State Farm Insurance Company.  (Please note this seminar was 
presented twice by request.)  September, 2005. 

 
Price, D.R.  Evaluating Psychological and Neuropsychological Injury Claims.  Invited in-house 

seminar presented to State Farm Insurance Company.  (Please note this seminar was 
presented twice by request.)  September, 2005 

 
Price, D.R.  Evaluating Traumatic Brain Injury Claims.  Invited lecture at Sharon W. Ware 
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& Associates.  December, 2005. 
 
Price, D.R.  Evaluating the Invisible Injury Claim - Posttraumatic Stress Syndrome Disorder. 

Invited lecture presented at the Damages Seminar sponsored by the DRI Trial Tactics 
Committee.  March, 2006. 

 
Price, D.R.  Malingering and Fraud in Psychological and Neuropsychological Injury Claims. 

Invited lecture presented at the Damages Seminar sponsored by the DRI Trial Tactics 
Committee.  March, 2006. 

 
Price, D.R.  Evaluating Malingering in Workers’ Compensation.  Invited lecture at the South 

Carolina Workers’ Compensation Update 2006 Seminar sponsored by the Council on 
Education in Management.  May, 2006. 

 
Price, D.R.  Evaluating Brain Injury Claims.  Invited lecture at Crawford University sponsored 

by Crawford & Company.  June, 2006. 
 
Price, D.R.  Evaluating Malingering in Psychological and Neuropsychological Injury Claims. 

Presented at the 21st Annual Seminar & Expo on Insurance Fraud sponsored by the 
International Association of Special Investigation Units.  September, 2006. 

 
Price, D.R.  Evaluating Claims of Mild Traumatic Brain Injury.  Presented at the Atlanta Claims 

Association.  November, 2006. 
 
Price, D.R.  Detecting Malingering, Symptom Exaggeration and Fraud in Psychiatric and 

Neuropsychological Claims.  The NHCAA Institute for Health Care Fraud Prevention, 
2006 Annual Training Pre Conference Program.  November, 2006. 

 
Price, D.R.  Detecting Malingering, Symptom Exaggeration and Fraud in Psychological, 

Psychiatric and Neuropsychological Claims.  The NHCAA Institute for Health Care 
Fraud Prevention, 2006 Annual Training Conference.  November, 2006. 

 
Price, D.R.  Evaluating for Fraudulent Psychological and Neuropsychological Injury Claims 

presented at the Mental Health Fraud and Substance Abuse Issue Seminar sponsored by 
The National Health Care Anti-fraud Association Institute of Health Care Fraud 
Prevention.  February, 2007. 

 
Price, D.R.  Malingering in Psychological, Psychiatric and Neuropsychological Injury Claims. 

Invited lecture at Carolina Casualty Insurance Company.  April, 2007. 
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Price, D.R.  Analysis of Psychological, Psychiatric, and Neuropsychological Claims.  Presented 

at the 2007 Claims Conference sponsored by Mountain West Farm Bureau Insurance 
Company.  June, 2007. 

 
Price, D.R.  “I Can’t Even Think of Driving Again”;  PTSD Claims.  Trucking Industry 
 Defense Association Worker’s Comp Seminar.  August, 2007 
 
Price, D.R.  Detecting Fraudulent Psychological and Neuropsychological (Brain) Injury Claims. 

Presented at the 22nd Annual Seminar & Expo on Insurance Fraud sponsored by the 
International Association of Special Investigation Units. September, 2007. 

 
Price, D.R.  Investigating Fraudulent Psychological Claims.  The United States Postal Service 

and the Office of Inspector General, 2nd National Injury Compensation Symposium & 
Training Conference.  April, 2008. 

 
Price, D.R.  Malingering.  The United States Postal Service and the Office of Inspector General, 

2nd National Injury Compensation Symposium & Training Conference.  April, 2008. 
 
Price, D.R.  Detecting Fraudulent Psychological and Neuropsychological (Brain) Injury Claims. 

International Association of Special Investigation Units (IASIU), 23rd Annual Seminar & 
Expo on Insurance Fraud.  September, 2008. 

 
Price, D.R.  Arson and The Criminal Mind.  Carolina Fire Investigators Association. 
 September, 2008. 
 
Price, D.R.  Malingering in Mental and Emotional Injury Claims.  International Claims 

Association Annual Education Conference.  September, 2008. 
 
Price, D.R.  Evaluating Mental and Emotional Injury Claims.  International Claims Association 

Annual Education Conference.  September, 2008. 
 
Price, D.R.  How to Interpret and Use Neuropsychological Testing.  DRI Complex Medicine 
 Seminar.  November, 2008. 
 
Price, D.R.  Detecting Malingered Fraud in Psychological and Neuropsychological (Brain) Injury 
 Claims.  NC Insurance Crime Information Exchange 17th Annual Training Conference. 
 February, 2009.  (Please note this seminar was presented twice by request.) 
 
Price, D.R.  Detecting Malingered Fraud in Psychological and Neuropsychological (Brain) Injury 
 Claims.  NC Insurance Crime Information Exchange 17th Annual Training Conference. 
 February, 2009.  (Please note this seminar was presented twice by request.) 
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Price, D.R.  Evaluating PTSD and Traumatic Brain Injury Claims.  Invited lecture at the 
 Nationwide Division Midwest Region Conference.  April, 2017. 
 
Price, D.R.  Traumatic Brain Injuries:  Evaluating Claims.  Invited lecture at the 2018 American 
 National Claims / Litigation Training Conference.  September, 2018. 
 
Price, D.R.  Traumatic Brain Injury:  Analyzing Claims.  Invited lecture at the 2019 National 
 Association of Mutual Insurance Companies (NAMIC) Claims Conference.  February, 
 2019. 
 
Price, D.R.  Traumatic Brain Injury:  Analyzing Claims.  Invited lecture at the 2019 Complex 
 Summit, Midwest Zone, at Liberty Mutual Insurance, Warrenville, IL.  May, 2019. 
 
Price, D.R.  Trends in TBI and PTSD Claims.  61st Annual Texas Farm Bureau Insurance 2019 
 Statewide Claims Meeting.  August, 2019. 
 
Price, D.R. Brain Injury Claims: CTE and PTSD. 2021 PLRB Regional Adjusters Conference.       
 September, 2021. (This lecture was presented twice by request.)  
 
Price, D.R. Brain Injury Claims: CTE and PTSD. 2021 PLRB Regional Adjusters Conference.       
 September, 2021. (This lecture was presented twice by request.) 
 
Price, D.R. Diagnosis and Treatment of Traumatic Brain Injuries. Insurance Law Institute.     
 The State Bar of Georgia. October, 2022 
 
Fox, W.S. & Price, D.R.  Evaluating Brain Injuries.  Invited lecture at Home Depot.  May, 
 2006. 
 
Kamanski, J.B. & Price, D.R.  Catastrophic Injury Defense.  Presented at the 2011 Claims 
 Conference of Northern California.  September, 2011. 
 
Liberatore, J. & Price, D.R.  Evaluating Claimed Traumatic Brain injuries.  PLRB/LIRB Large 
 Loss Conference.  November, 2009.  (Please note that this speech was given on two 
 consecutive days by request.) 
 
Liberatore, J. & Price, D.R.  Evaluating Claimed Traumatic Brain injuries.  PLRB/LIRB Large 
 Loss Conference.  November, 2009.  (Please note that this speech was given on two 
 consecutive days by request.) 
 
Price, D.R. & Beaudoin, D.  Posttraumatic Stress Disorder.  Invited lecture at the PLRB/LIRB 

Crossroads 2005 Claims Conference.  April, 2005.  (Please note this speech was 
presented  twice by request.) 
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Price, D.R. & Beaudoin, D.  Posttraumatic Stress Disorder.  Invited lecture at the PLRB/LIRB 

Crossroads 2005 Claims Conference.  April, 2005.  (Please note this speech was 
presented  twice by request.) 

 
Price, D.R. & Blackwelder, I.  Defending Mental and Emotional Injury Claims in Employment 

Litigation.  Invited lecture presented at the United States Postal Service Law Department 
Conference.  November, 1993. 

 
Price, D.R. & Brannon, W.  Head Trauma Damage Claims.  Invited lecture at the South 
 Carolina Defense Trial Attorneys' Association and Claims Management Association of 
 South Carolina Joint Meeting.  July, 1996. 
 
Price, D.R., & Campbell, D.A.  Overcoming Stress and Achieving Self-motivation.  Invited 

seminar presented at the Administrative Management Society Area IV Conference.  
October, 1988. 
 

Price, D.R. & Cohen, L.  Evaluating Neurological, Psychological and Psychiatric Injury Claims. 
In-house seminar presented to Great West Casualty Company.  April, 1996. 

 
Price, D.R. & Darroch, R.M.  "Traumatic Brain Injuries" - Claim Handling Guidelines & 
 Coverage Issues.  Atlantic Claim Executives Association Spring Conference.  April, 
 2013. 
 
Price, D.R. & Dowies, C.  Managing Stress in the Claims Profession.  Invited lecture at the 
 PLRB/LIRB 2011 Claims Conference.  April, 2011.  (Please note this speech was 
 presented  twice by request.) 
 
Price, D.R. & Dowies, C.  Managing Stress in the Claims Profession.  Invited lecture at the 
 PLRB/LIRB 2011 Claims Conference.  April, 2011.  (Please note this speech was 
 presented twice by request.) 
 
Price, D.R. & Fox, W.S.  Malingering and Symptom Exaggeration.  Presented at the 2008 

Claims Conference & Insurance Seminar Expo sponsored by PLRB/LIRB.  April, 2008.  
(Please note that this speech was given two times on consecutive days by request.) 

 
Price, D.R. & Fox, W.S.  Malingering and Symptom Exaggeration.  Presented at the 2008 
 Claims Conference & Insurance Seminar Expo sponsored by PLRB/LIRB.  April, 2008. 
 (Please note that this speech was given two times on consecutive days by request.) 
 
Price, D.R. & Kerr, L.S.  Psychological and Neuropsychological Injury Claims.  Invited lecture 
 at the PLRB/LIRB 2011 Claims Conference.  April, 2011.  (Please note this speech was 
 presented  twice by request.) 
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Price, D.R. & Kerr, L.S.  Psychological and Neuropsychological Injury Claims.  Invited lecture 
 at the PLRB/LIRB 2011 Claims Conference.  April, 2011.  (Please note this speech was 
 presented twice by request.) 
 
Price, D.R. & Kerr, L.S.  Traumatic Brain Injuries.  Invited lecture  at the PLRB/LIRB 2012 
 Claims Conference.  April, 2012.  (Please note this speech was presented  twice by 
 request.) 
 
Price, D.R. & Kerr, L.S.  Traumatic Brain Injuries.  Invited lecture  at the PLRB/LIRB 2012 
 Claims Conference.  April, 2012.  (Please note this speech was presented  twice by 
 request.) 
 
Price, D.R., Crowley, B., Gold, L.H. & McDonald, J.J.  Inter-Profession Ethics:  The Ethical 

Interplay Between Psychologist, Psychiatrists and Attorneys.  Psychiatric, Psychological 
and Neuropsychological Claims Conference and Seminar.  July, 2001. 
 

Price, D.R., Fox, W.S. & Kerr, L.S.  Malingering and Symptom Exaggeration.  Presented at 
the 2007 Claims Conference & Insurance Seminar Expo sponsored by the PLRB/LIRB.  
March, 2007.  (Please note that this speech was given two times on consecutive days by 
request.) 

 
Price, D.R., Fox, W.S. & Kerr, L.S.  Malingering and Symptom Exaggeration.  Presented at 

the 2007 Claims Conference & Insurance Seminar Expo sponsored by the PLRB/LIRB.  
March, 2007.  (Please note that this speech was given two times on consecutive days by 
request.) 

 
Price, D.R., Fox, W.S. & Kerr, L.  Malingering and Symptom Exaggeration.  PLRB/LIRB 2009 
 Claims Conference and Insurance Services Expo.  March, 2009.  (Please note this lecture 
 was presented twice by request.) 
 
Price, D.R., Fox, W.S. & Kerr, L.  Malingering and Symptom Exaggeration.  PLRB/LIRB 2009 
 Claims Conference and Insurance Services Expo.  March, 2009.  (Please note this lecture 
 was presented twice by request.) 
 
Price, D.R. & Hiers, J.B.  Evaluating Claims of Brain Injury.  The Annual Symposium on Head 

Injury Claims.  Sponsored by the Forensic Psychiatry Program, Medical University of 
South Carolina.  December, 1997. 

 
Price, D.R.; Kamanski, J.B and Morgan, S.  Catastrophic Injury Defense, Including Mild 
 Traumatic Brain Injury Claims.  Presented at the 24th Annual Combined Claims 
 Conference.  March, 2012. 
 
Price, D.R. & Lees Haley, P.R.  An Introduction to Psychological Injury Claims.  Defense of 
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Damages Conference and Seminar.  August, 1995. 
 
Price, D.R. & Lees Haley, P.R.  An Introduction to Psychological Injury Claims.  Defense of 

Damages Conference and Seminar.  November, 1995. 
 
Price, D.R., Lees-Haley, P.R. & McDonald, J.J.  The Defense of Mental and Emotional Injury 

Claims in Employment Litigation.  In-house seminar presented to Fisher and Phillips.  
February, 1995. 

Price, D.R., Lees-Haley, P.R., & Smith, R.D.  Handling Psychological Injury Claims.  Invited in- 
house seminar presented to the Delta Air Lines, Inc. Claims Department.  February, 1995. 

 
Price, D.R., & McCoy, J.F.  Conversation Skill Training with Chronic Psychiatric Patients. 

Paper presented at the meeting of the Southeastern Psychological Association.  March, 
1982. 

 
Price, D.R. & McDonald, J.J.  The Defense of Mental and Emotional Injury Claims in 

Employment Litigation.  In-house seminar presented to Fisher and Phillips.  April, 1993. 
 
Price, D.R. & McDonald, J.J.  The Defense of Mental and Emotional Injury Claims in 

Employment Litigation.  Invited lecture at the Advanced Labor and Employment Law 
Practitioners Seminar at the Ira C. Eaker College for Professional Development, Air 
Force Judge Advocate General School.  June, 1997. 

 
Price, D.R. & O’Connell, B. A.  Posttraumatic Stress Disorder Claims.  Invited lecture for 

Sedgwick Claims Management Services, Inc.  August, 1998. 
 
Price, D.R. & Simon, R.I.  The EEOC's Enforcement Guidance:  Issues, Questions and Concerns 

from a Clinician's Perspective.  Invited lecture at the National Symposium on Psychiatric 
Disabilities and the EEOC's New Enforcement Guidance under the Americans with 
Disabilities Act sponsored by the Government Training Institute Foundation.  June, 1999. 

 
Price, D.R. & Simon, R.I.  The EEOC's Enforcement Guidance:  Issues, Questions and Concerns 
 from a Clinician's Perspective.  Invited lecture at the National Symposium on Psychiatric 
 Disabilities and the EEOC's New Enforcement Guidance under the Americans with 
 Disabilities Act.  November, 1999. 
 
Price, D.R. & Smith, R.D.  Handling Psychological Injury Claims.  Invited lecture at the 

PLRB/LIRB 1997 Claims Conference.  April, 1997.  (Please note that this speech was 
given twice on consecutive days by request.) 

 
Price, D.R. & Smith, R.D.  Handling Psychological Injury Claims.  Invited lecture at Erie 

Insurance Company sponsored by the PLRB/LIRB Extension Program.  October, 1997.  
(Please note that this speech was given twice in two consecutive three-hour sessions by 
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request.) 
 
Price, D.R. & Smith, R.D.  Handling Psychological Injury Claims.  Invited lecture at Grange 

Insurance sponsored by the PLRB/LIRB Extension Program.  November, 1997. 
 
Price, D.R. & Smith, R.D.  Handling Psychological and Neuropsychological Injury Claims. 

Invited lecture at MARTA (Metropolitan Atlanta Rapid Transit Authority).  November, 
1997. 
 

Price, D.R. & Smith, R.D.  Handling Psychological Injury Claims.  Invited lecture at Kemper 
Insurance Company sponsored by the PLRB/LIRB Extension Program.  November, 
1997. 

 
Price, D.R. & Smith, R.D.  Handling Psychological and Neuropsychological Injury Claims. 

Invited lecture at the PLRB/LIRB/CPCU/ AICPCU 1998 Claims Conference.  April, 
1998.  (Please note that this speech was given three times on consecutive days by 
request.) 

 
Price, D.R. & Smith, R.D.  Handling Psychological and Neuropsychological Injury Claims. 

Invited lecture at the PLRB/LIRB/CPCU/ AICPCU 1998 Claims Conference.  April, 
1998.  (Please note that this speech was given three times on consecutive days by 
request.) 

 
Price, D.R. & Smith, R.D.  Handling Psychological and Neuropsychological Injury Claims. 

Invited lecture at the PLRB/LIRB/CPCU/ AICPCU 1998 Claims Conference.  April, 
1998.  (Please note that this speech was given three times on consecutive days by 
request.) 

 
Price, D.R. & Smith, R.D.  Handling Psychological and Neuropsychological Injury Claims. 

Invited lecture at AMICA Mutual Insurance Company, sponsored by the PLRB/LIRB 
Extension Program.  November, 1998. 

 
Price, D.R. & Smith, R.D.  Handling Psychological and Neuropsychological Injury Claims. 

Invited lecture at the PLRB/LIRB/CPCU/ AICPCU 1999 Claims Conference.  March, 
1999.  (Please note that this speech was given three times on consecutive days by 
request.) 

 
Price, D.R. & Smith, R.D.  Handling Psychological and Neuropsychological Injury Claims. 
 Invited lecture at the PLRB/LIRB/CPCU/ AICPCU 1999 Claims Conference.  March, 
 1999.  (Please note that this speech was given three times on consecutive days by 
 request.) 
 
Price, D.R. & Smith, R.D.  Handling Psychological and Neuropsychological Injury Claims. 
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Invited lecture at the PLRB/LIRB/CPCU/ AICPCU 1999 Claims Conference.  March, 
1999.  (Please note that this speech was given three times on consecutive days by 
request.) 

 
Price, D.R. & Smith, R.D.  Handling Psychological and Neuropsychological Injury Claims. 
 Invited lecture sponsored by the PLRB/LIRB Extension Program.  October, 1999. 
 
Price, D.R. & Smith, R.D.  Handling Psychological and Neuropsychological Injury Claims. 

Invited lecture at the Claims Conference 2000 sponsored by the PLRB/LIRB/ CPCU/ 
AICPCU.  March, 2000.  (Please note that this speech was given two times on 
consecutive days by request.) 

 
Price, D.R. & Smith, R.D.  Analysis of Psychological Injury Claims.  Invited lecture at the 

Claims Conference 2000 sponsored by the PLRB/LIRB/CPCU/AICPCU.  March, 2000.  
(Please note that this speech was given two times on consecutive days by request.) 

 
Price, D.R. & Smith, R.D.  Psychological and Neuropsychological Injury Claims.  Invited lecture 

at the Claims Conference 2001 sponsored by the PLRB/LIRB/CPCU/AICPCU.  March, 
2001.  (Please note that this speech was given two times on consecutive days by request.) 

 
Price, D.R. & Smith, R.D.  Psychological and Neuropsychological Injury Claims.  Invited lecture 

at the Claims Conference 2001 sponsored by the PLRB/LIRB/CPCU/AICPCU.  March, 
2001.  (Please note that this speech was given two times on consecutive days by request.) 

 
Price, D.R. & Smith, R.D.  Evaluating Mental and Emotional Injury Claims.  Invited lecture at 

the PLRB/LIRB/CPCU/AICPCU 2002 Claims Conference and Insurance Services Expo.  
April, 2002. 

 
Price, D.R. & Smith, R.D.  Evaluating Traumatic Brain Injury Claims.  Invited lecture at the 

PLRB/LIRB/CPCU/AICPCU 2002 Claims Conference and Insurance Services Expo.  
April, 2002. 

 
Price, D.R. & Smith, R.D.  Evaluating Mental and Emotional Injuries.  Invited lecture at the 

PLRB/LIRB Crossroads 2003 Claims Conference & Insurance Services Expo.  April, 
2003. 

 
Price, D.R. & Smith, R.D.  Detecting Fraudulent Mental and Emotional Injury Claims  IASIU 
 18th Annual Seminar on Insurance Fraud sponsored by the International Association of 
 Special Investigation Units.  September, 2003.  (Please note this lecture was presented 
 twice by request.) 
 
Price, D.R. & Smith, R.D.  Detecting Fraudulent Mental and Emotional Injury Claims  IASIU 

18th Annual Seminar on Insurance Fraud sponsored by the International Association of 
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Special Investigation Units.  September, 2003.  (Please note this lecture was presented 
twice by request.) 

 
Price, D.R. & Smith, R.D.  Handling Psychological and Neuropsychological Injury Claims. 

Invited lecture at the Chambers, Mabry, McClelland and Brooks Client Seminar.  May, 
1998. 

 
Price, D.R. & Smith, R.D.  Psychological and Neuropsychological Injury Claims Evaluation. 

Invited lecture at the PLRB/LIRB Crossroads 2004 Claims Conference and Insurance 
Services Expo.  March, 2004.  (Please note this lecture was presented twice by request.) 

 
Price, D.R. & Smith, R.D.  Psychological and Neuropsychological Injury Claims Evaluation. 

Invited lecture at the PLRB/LIRB Crossroads 2004 Claims Conference and Insurance 
Services Expo.  March, 2004.  (Please note this lecture was presented twice by request.) 

 
Price, D.R. & Smith, R.D.  Detecting Fraud in Emotional and Psychological Injury Claims. 

IASIU 19th Annual Seminar and Expo on Insurance Fraud.  September, 2004. 
 
Price, D.R., Smith, R.D. & Kerr, L.S.  Malingering and Symptom Exaggeration.  Invited lecture 

at the 2006 PLRB/LIRB Claims Conference.  April, 2006.  (Please note that this speech 
was given on two consecutive days by request.) 

 
Price, D.R., Smith, R.D. & Kerr, L.S.  Malingering and Symptom Exaggeration.  Invited lecture 

at the 2006 PLRB/LIRB Claims Conference.  April, 2006.  (Please note that this speech 
was given on two consecutive days by request.) 

 
Price, D.R. & Stickley, R.S.  Traumatic Brain Injury:  Evaluating Claims.  PLRB/LIRB 2017 
 Claims Conference and Insurance Service Expo.  March, 2017.  (Please note that this 
 lecture was presented twice by request.) 
 
Price, D.R. & Stickley, R.S.  Traumatic Brain Injury:  Evaluating Claims.  PLRB/LIRB 2017 
 Claims Conference and Insurance Service Expo.  March, 2017.  (Please note that this 
 lecture was presented twice by request.) 
 
Price, D.R. & Stickley, R.S.  Traumatic Brain Injury:  Evaluating Claims.  PLRB/LIRB 2018 
 Claims Conference.  April, 2018.  (Please note that this lecture was presented twice by 
 request.) 
 
Price, D.R. & Stickley, R.S.  Traumatic Brain Injury:  Evaluating Claims.  PLRB/LIRB 2018 
 Claims Conference.  April, 2018.  (Please note that this lecture was presented twice by 
 request.) 
 
Price, D.R. & Stickley, R.S.  Traumatic Brain Injury:  Evaluating Claims.  PLRB/LIRB 2019 
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 Claims Conference.  March, 2019.  (Please note that this lecture was presented twice by 
 request.)  
 
Price, D.R. & Stickley, R.S.  Traumatic Brain Injury:  Evaluating Claims.  PLRB/LIRB 2022 
 Claims Conference and Insurance Service Expo.  April, 2022.  (Please note that this 
 lecture was presented twice by request.)  
 
Price, D.R. & Stickley, R.S.  Traumatic Brain Injury:  Evaluating Claims.  PLRB/LIRB 2022 
 Claims Conference and Insurance Service Expo.  April, 2022.  (Please note that this 
 lecture was presented twice by request.)  
 
Price, D.R. & Stickley, R.S.  Traumatic Brain Injury:  Evaluating Claims.  PLRB/LIRB 2022 
 Claims Conference and Insurance Service Expo.  March, 2023.  (Please note that this 
 lecture was presented twice by request.)  
 
Price, D.R. & Stickley, R.S.  Traumatic Brain Injury:  Evaluating Claims.  PLRB/LIRB 2022 
 Claims Conference and Insurance Service Expo.  March, 2023.  (Please note that this 
 lecture was presented twice by request.) 
 
Smith, R.D. & Price, D.R.  Handling Psychological and Neuropsychological Injury Claims. 

Invited lecture at CNA Commercial Insurance.  August, 1998. 
 
Smith, R.D. & Price, D.R.  Reviewing and Analyzing Educational Records In Brain Injury 

Cases.  Annual Mental and Emotional Injury Claims Conference and Seminar.  
October, 2000. 

 
Smith, R.D. & Price, D.R.  Brain Injuries.  Invited lecture at the PLRB/LIRB Crossroads 2003 

Claims Conference and Insurance Services Expo.  April, 2003. 
 
Smith, R.D. & Price, D.R.  Evaluating Brain Injuries.  Invited seminar at Philadelphia 

Insurance Company.  June, 2005. 
 
Stickley, R. & Price, D.R. Defending Against Fraudulent Brain Injury Claims. The Institutes: 
CPCU Society. February, 2024. 
 
Taff, E.W. & Price, D.R.Cross-Examination of the Neuropsychologist.  Preeminent Lawyer -   
Superstars of Trial Seminar.  Sponsored by Defense Research Institute.  September, 2006. 
 
Walker, R.J. & Price, D.R.  Direct Examination of the Plaintiff’s Neuropsychologist.  Preeminent 

Lawyer - Superstars of Trial Seminar.  Sponsored by Defense Research Institute.  
September, 2006. 

 
 

AA03303



David R. Price, Ph.D. 
Vita 
Page 29 
 
 
Watson, R. & Price, D.R.  The Not-So-Obvious Injury:  Posttraumatic Stress Disorder and 

Closed Head Injury.  Invited lecture at the North Carolina Academy of Trial Lawyers 35th 
Annual Convention.  June, 1999. 

 
 
PUBLICATIONS 
 
Burke, W.H., Price, D.R. & Price, D.C.  Claims Analysis of Rehabilitation Plans in Mild Closed 
 Head Injury, Claims Magazine, June, 1993, 68-75. 
 
 
Law, J., Price, D.R., & Herbert, D.A.  A Study of WAIS, Quick Test, and Premorbid Estimates 
 of Intelligence for Neuropsychiatric Patients.  Perceptual and Motor Skills, 1981, 52, 
 909-911. 
 
Price, D.C., Raskin, D.E., & Price, D.R.  Malingering.  In Burke, W.H. (Ed.)  The Handbook of 

Forensic Rehabilitation.  Houston:  HDI Publishers.  1994. 
 
Price, D.R.  Teens, Sex, Education, and You:  Avoiding a Far-Reaching Tragedy.  Family 

Connections, Vol. 1, No. 3, Fall, 1987. 
 
Price, D.R.  Children and Divorce:  They Can Survive.  Family Connections, Vol. 2, No. 1, 

Winter, 1988. 
 
Price, D.R.  The Evolution of Malingering.  Claims Magazine.  July, 1993, 37-42. 
 
Price, D.R.  The Evolution of PTSD Claims.  Claims Magazine.  January, 1994, 30-32. 
 
Price, D.R.  PTSD Diagnostic Criteria Evolves Again.  Claims Magazine.  February, 1994,  
 30-32, 88. 
 
Price, D.R.  Personality Disorders and Traits.  In McDonald, J.J. & Kulick, F.B. (Eds.)  Mental 

and Emotional Injuries in Employment Litigation.  Washington: Bureau of National 
Affairs, 1994. 
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March 19, 1969

Selby Morris, Vice Principal
James Marshall High School
l100 Clarendon Streetest Sacramento, Califoria
Dear Mr. 'orris:

RE: IBARRA, Robert
b.d. 7-20-53
1900 Deerwood Street
lest Sacramento, California

'ould aree that Robert should receive a medical exclusion fromschool. He has gone about as fer as he can within limits of his in­tellectual and emotional capacities. To continue school now would
only epose him to more pressure than he can comfortably tolerate.

Therefore, would recoraend medical exclusion and referral toState Vocational Rehabilitation for additional counseling.

Sincerely,

«ill1am M. Asher, M.D.
Staft Psychiatrist

A:bj
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COMES NOW, Clifton James Young and Glynn B. Cartledge as

counsel for Robert Ybarra, Jr. and present the following
statement of additional claims.

I. INEFFECTIVE ASSISTANCE OF COUNSEL

A. THE PETITIONER WAS DENIED EFFECTIVE ASSISTANCE­
OF COUNSEL WHEN HIS COUNSEL FAILED TO ADEQUATELY
VOIR DIRE THE JURY CONCERNING POTENTIAL
PREJUDICE AND PARTIALITY ARISING IN THE FOURTEEN
MONTH PERIOD BETWEEN IMPANELMENT AND TRIAL.

l. FACTS

A jury was impaneled on April 7, 1980 (Transcript of

the voir dire examination at 712, 739) in the small, isolated

community of Ely, Nevada, with a population of approximately

27 5,000 to decide a highly visible murder case. The victim was

28 from a large family of long-time residents. Because of an
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1. FACTS

The defense counsel only offered testimony from the

B. THE PETITIONER WAS DENIED INEFFECTIVE ASSISTANCE
OF COUNSEL BY THE DEFENSE COUNSEL'S FAILURE TO
HAVE BLOOD TESTS TAKEN TO ESTABLISH DIMINISHED
CAPACITY DUE TO ALCOHOL AND DRUG USE.

FACTS1.

THE PETITIONER WAS DENIED EFFECTIVE ASSISTANCE
OF COUNSEL WHERE THE DEFENSE COUNSEL OFFERED
INSUFFICIENT MITIGATING EVIDENCE AT THE PENALTY
HEARING.

c.

The petitioner was intoxicated and had used various

drugs on the night of the crime. The police took him into

custody the following day in the early afternoon. The defense

counsel made no attempt to hire a defense expert to test the

petitioner's blood for alcohol and drug consumption. The level
of his intoxication from drugs and alcohol would have been a

factor in establishing both his lack of intent at trial, and

further, as a mitigating factor at sentencing.
2. EXHAUSTION

This issue was not raised in direct appeal nor at a

post-conviction proceeding. A more generalized version of this
issue was raised to the district court in a post-conviction
proceeding. The petitioner argued that the defense counsel was

ineffective for failing to question the forensic ability or

conclusions of Dr. Sander. The petitioner appealed in a post­
conviction proceeding. The Nevada Supreme Court affirmed the

denial of the petition. Ybarra v. State, l03 Nev. 8, 731 P.2d

353 (1987) ("Ybarra II").

25

26

27

28
ROBISON,

DEL.AUSTEGUI.
ROBB AND SHARR

A FROTE#AL
ORPORAT ION

ATTORNEYS AT LAW
TI WASHINGTON ST.

RENO, NEVADA 8503
TELEPHONEnt2 229.91

/d 1

ti 2

%5 3
/d
'±> 4

c 5
cn} 6a)
CO 7

o 8oc 9oo 10
H>
O 11
H>

12

13

14

15

16

17

16

19

20

21

22

23

24

AA03356



4

l. FACTS

The petitioner was medicated for the purpose of

making him competent to stand trial. For approximately eight

Prejudice is exemplified by the fact that the petitioner is on

death row. Presentation of almost no mitigating evidence to a

jury that decided guilt in this gruesome crime is highly

prejudicial. Further, the prejudice is enhanced by

consideration of the total number of errors made in this case.

D. THE DEFENSE COUNSEL WAS INEFFECTIVE FOR ALLOWING
PETITIONER TO BE TRIED WHILE UNDER MEDICATION,
AND THE PETITIONER WAS THEREFORE DENIED DUE

PROCESS.

petitioner's mother and Reverend Carlos B. Hall, who had known

the petitioner only after he entered jail. (Penalty Hearing

Transcript at 17). The defense counsel could perhaps have

offered testimony from the petitioner's first psychologist, who

may have testified that the petitioner had arrested development

at age 9, (see Transcript of Competency Hearing at 9l). The

defense counsel also could have called the petitioner's
teachers, boss, other psychiatrists, or friends. The defense

counsel offered none of this nor apparently investigated the

possibility.
2. EXHAUSTION

This issue was not raised on direct appeal nor at a

post-conviction proceeding. The petitioner did not raise this
issue because his appellate counsel was ineffective. His first
appellate counsel raised only a limited number of issues and

apparently the second did not read a substantial portion of the

(Transcript of Post-Conviction Hearing at 279.)record.
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Court, the petitioner restructured the speedy trial argument to

include the issue he states here. The Court denied certiorari.
III. SENTENCING FOR THE KIDNAPPING CONVICTION

AND THE CONVICTION FOR SEXUAL ASSAULT
VIOLATES THE PUNISHMENT PORTION OF THE
DOUBLE JEOPARDY CLAUSE OF THE UNITED STATES
CONSTITUTION.

A. FACTS

The petitioner was given consecutive life sentences

without possibility of parole for his convictions of counts

II- IV--kidnapping, sexual assault, and sexual assault with a

battery. The kidnapping and the sexual assault convictions

were then converted to two separate aggravating circumstances,

which when added to the first degree murder charge, changed the

murder charge from first degree murder to another category of

murder, capital murder, which required death. The aggravating

factors thus became elements of the capital murder charge and

are therefore subject to the double penalty prohibition
contained in the double jeopardy clause of the United States

Constitution.
B. EXHAUSTION

This issue was not raised in direct appeal nor at a

post-conviction proceeding. The petitioner did not raise this

issue because his appellate counsel was ineffective. (See

discussion of exhaustion at 2 infra.)
I I I
I I I
I I I
I I I
I I I
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V. THE JURY INSTRUCTIONS CONCERNING INTENT
WERE VAGUE AND CONFUSING AND DENIED
THE PETITIONER DUE PROCESS UNDER 6TH AND
14TH AMENDMENTS.

IV. SENTENCING FOR THE CONVICTIOSN FOR SEXUAL
ASSAULT WITH SUBSTANTIAL BODILY HARM
PURSUANT TO NEV. REV. STAT. S 200.366 AND
BATTERY WITH INTENT TO COMMIT SEXUAL
ASSAULT WITH SUBSTANTIAL BODILY HARM
PURSUANT TO NEV. REV. STAT. $ 200.400
VIOLATE THE PENALTY PORTION OF THE DOUBLE
JEOPARDY CLAUSE.

A. PACTS

The petitioner was sentenced to serve consecutive

life sentences without possibility of parole for sexual assault
and sexual assault with a battery. Sexual assault is a lesser­
included offense of sexual assault with a battery and thus

cumrnulative sentencing on these two counts is unconstitutional.
B. EXHAUSTION

This issue is not exhausted. The petitioner was

denied.

A. FACTS

The jury instructions regarding intent read as

follows: "Intention is manifested by the circumstances

connected with the perpetration of the offense and the sound

mind and discretion of the person accused." (Trial Transcript
at ll20.) Later the court instructed, "The element of

intention alone, as an element of the offense, may be

ascertained or deduced from the facts and circumstances of the

killing such as the use of a weapon calculated to produce

7 death, the manner of its use, and the attendant circumstances
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little, if any, guidance to the jury on the essential element

of intent and were particularly prejudicial in light of the

instruction regarding the presumption of sanity of the

petitioner, which in essense said that he knew what he was

doing.

B. EXHAUSTION

This issue was not raised in direct appeal nor at a

post-conviction proceeding. The petitioner did not raise this
issue because his appellate counsel was ineffective. (See

discussion of exhaustion at 2 infra).
VI. THE PETITIONER WAS DENIED DUE PROCESS AND A

FAIR TRIAL UNDER TEE SIXTH AND FOURTEENTH
AMENDMENTS WHEN THE JUDGE BEGAN THE TRIAL
BY SAYING THAT IT WAS UNFORTUNATE THAT THE
DEFENDANT HAD NOT PLED GUILTY.

A. FACTS

The judge addressed the jury in his opening remarks

by stating, "Ladies and Gentlemen, unfortunately with respect
to all of the counts that have been read to you in open court

the Defendant has pled not guilty and not guilty by reason of

insanity." (Trial Transcript at 17.)

B. EXHAUSTION

Because the petitioner was medicated during trial and

because he was suffering from a mental disorder and depression,

the petitioner was unaware of much of what transpired at trial
and in particular, that the judge had made these remarks until

present counsel found this in the trial transcripts. His

previous appellate counsel did not point this out to him,

27 apparently because a great portion of the transcripts were not
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discussion of exhaustion at 2 infra.)
VII. THE PETITIONER IS INCOMPETENT TO BE

EXECUTED.

A. FACTS

We have hired a psychologist to determine the

petitioner's present mental ability and emotional developmental

age. We believe, after having talked with the petitioner on

numerous occasions, having received letters from him, and

having visited him that he is incompetent to be executed.

B. EXHAUSTION

This issue is unexhausted. It has not been raised

12 before due in part to ineffective appellate counsel and in part

13 due to the ripeness of the issue. (See also discussion of

l4 exhaustion at 2 infra.)
VIII. THE PETITIONER'S EIGHTH AND FOURTEENTH

AMENDMENT RIGHTS WERE VIOLATED WHERE
COUNSEL STIPULATED PURSUANT TO THE

"TORTURE, DEPRAVITY OF THE MIND OR
MUTILATION" AGGRAVATING FACTOR, THAT A
LETTER CONTAINING GRAPHIC, GRUESOME
DESCRIPTIONS OF THE VICTIM'S BURNS BE READ
TO THE JURY AT THE PENALTY HEARING.

15

16

17

18

19

20 A. FACTS

2l Dr. Jeffrey R. Saffle, of the burn unit where the

22 victim was sent, wrote a letter describing in stark detail the

23 victim's demise. (Transcript of Penalty Hearing at l4 - l6.)

24 The prosecutor submitted the letter to establish the

25 aggravating factor found in Nev. Rev. Stat. 5 200.033(8) (Id.

26 at 2), which has subsequently been declared unconstitional.

27 Deutscher v. Whitley, 884 F.2d 1152 (9th Cir. 1989). The defense

28 counsel stipulated to the reading of the letter. The bailiff
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read it to the jury.
B. EXHAUSTION

This issue is unexhausted. The petitioner did raise

on direct appeal the constituionality of the aggravating
circumstance contained in 5 200.033(8). Ybarra I.

Subsequently, the Ninth Circuit declared subsection 8

unconstitutional. This argument thus was not available to the

petitioner.
IX. THE PETITIONER'S DEATB SENTENCE WAS IMPOSED

ON THE PETITIONER USING AN UNCONSTITUTIONAL
AGGRAVATING CIRCUMSTANCE, WHICH MUST BE
STRUCK AND THE REMAINING AGGRAVATING
CIRCUMSTANCES REWEIGHED AGAINST THE
MITIGATING CIRCUMSTANCES BY THE
FACT-FINDERS.

A. FACTS

The Ninth Circuit declared unconstituional Nev. Rev.

Stat. S 200.033(8), which states that an aggravating

circumstance is one where, "The murder involved torture,
depravity of mind or the mutilation of the victim."

B. EXHAUSTION

This issue is unexhausted. The constitutionality of

this factor was raised on direct appeal. Ybarra I. It has now

2l been declared unconstitutional. A determination of the

22 possible weight of this factor by this court will be a

2 usurpation of the fact-finder's duty to balance the remaining

24 aggravating and mitigating factors and will be a post hoc

25 determination of the weight of the factors.
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X• PERSONS AGAINST THE DEATB PENALTY WERE
KEPT OFF THE JURY VIOLATING THE
PETITIONER'S EIGHTH AND FOURTEENTH
AMENDMENTS BECAUSE THE PROSECUTOR
IMPROPERLY EXERCISED BIS PREEMPTORY
CHALLENGE TO REMOVE FROM THE JURY THE
PROSPECTIVE JURORS WITH CONSCIENTIOUS
SCRUPLES AGAINST THE DEATH PENALTY SHORT OF
SCRUPLES NECESSARY TO JUSTIFY EXCOSAL FOR
CASE.

A. FACTS

Juror Charles H. Allred said that he would have sore

difficulty sentencing a person to death. (Transcript of the

voir dire examination for jurors at 2l7.) The court examined

him thoroughly. The prosecutor passed him for caused, but

later exercise a preemptory challenge against him. (Id. at

252.) Juror Mae Lee said that she had no religious, ethical or

moral scruples against the death penalty. (Id. at 603.) The

prosecutor passed her for cause. She then said that she

thought that people on earth should not make the decision as to

who should be killed. (Id. at 607.) Mae Lee was removed from

the jury by the prosecutor on his eighth preemptory challenge.

(Id. at 618-619.)

B. EXHAUSTION

This issue is unexhausted. It was not raised on

direct appeal nor at a post-conviction proceeding. The

petitioner did not raise this issue because his appellate counsel

24 was ineffective. (See discussion of exhaustion at 2 infra.)
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XI. PETITIONER'S DUE PROCESS RIGHTS WERE
VIOLATED WHEN THE JURY, WHICH HAD CONVICTED
HIM, DEVELOPED A BIAS AGAINST HIM AND HIS
ATTORNEY THAT DISABLED THE JURORS FROM
SITTING AS FAIR AND IMPARTIAL TRIERS ON
THIS SENSITIVE ISSUE OF PENALTY.

A. FACTS

The trial was a debaucle consisting of highly
questionable prejudicial events and colored by gruesome and

shocking testimony and evidence. The petitioner's guilt was

unquestioned by his own counsel and psychiatrist. References

were made to petitioner's relationship with Satan. Further, in

the penalty hearing, additional evidence in the form of a letter
was elicited to emphasize unduly the horror of the crime. The

jury at the point of sentencing was too prejudiced against the

petitioner to apply the law fairly and impartially.
B. EXHAUSTION

This issue is unexhausted. It was not raised on

direct appeal nor at a post-conviction proceeding. The

petitioner did not raise this issue because his appellate
counsel was ineffective. (See discussion of exhaustion at 2

infra.)
XII. NEVADA'S M'NAGBTEN RULE IS AN INAPPROPRIATE

AND IMPROPER TEST FOR DETERMINING CRIMINAL
RESPONSIBILITY AND VIOLATES PETITIONER'S
RIGHTS UNDER THE FIFTH, EIGHTH AND
FOURTEENTH AMENDMENTS.

A. FACTS

25 The jury never made a determination as to whether the

26 petitioner suffered from a mental disease, nor did it
27 specifically find whether that mental disease resulted in an
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B. EXHAUSTION

A. FACTS

The burden-shifting requires a defendant to disprove

an element of an offense for which he has been charged, his

criminal intent.

This issue has not been exhausted on direct appeal.
the M'Naghten issue was raised only as a matter of state law on

the direct appeal, and that the possible constitutional

implications were not addressed.

The federal court ordered on September 9, 1987, that the

constitutional issues be exhausted at the state level. The

court entered an order dismissing the petitioner's habeas

corpus petition on December 30, 1988. The appeal was denied in

Nevada Supreme Court Order #19705, June 20, 1989.

The Nevada Supreme Court rejected arguments that the

M'Naghten rule is an inappropriate test to determine criminal

responsibility and that it violates due process of law.

XIII. IT IS A VIOLATION OF DUE PROCESS OF LAW TO
REQUIRE PETITIONER TO ASSUME THE BURDEN OF
PROVING INSANITY BY A PREPONDERANCE OF
EVIDENCE.

B. EXHAUSTION

This issue was exhausted on direct appeal. The

Nevada Supreme Court in it's Order # 13590 on March 28, 1984,

decided that it was not a violation of the petitioner's
25 constitutional rights. There was not an evidentiary hearing on

26 the motion or petition.
27 I I I
28 / I I
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THE JURY WAS NOT INFORMED THAT THE
PETITIONER WAS ON LITHIUM OR OTHER
SEDATIVES DURING THE TRIAL, WHICH VIOLATED
HIS CONSTITUTIONAL RIGBT TO DUE PROCESS.

XIV.

A. FACTS

The petitioner was tried while under medication with

sedatives, which made him communicate non-verbally to the jury
that he was non-caring or dazed without remorse. The jury should

have been informed of the nature and extent of lithium

treatment, which affected his appearance in court.
B. EXHAUSTION

This issue has not been exhausted. The appellate
counsel raised the issue of whether the petitioner was denied

due process by being drugged in order to become competent to

stand trial. (Supplemental Petition for Post Conviction

Relief, June 1985; Nevada Supreme Court Order No. 17462,

January 21, 1987.) This issue was not raised by a

post-conviction motion or petition for habeas corpus.
XV. THE TRIAL COURT ERRED IN ADMITTING TBE

PETITIONER'S PRIOR CONVICTION AT THE PENALTY
HEARING.

A. FACTS

The record of the petitioner's prior felony
conviction did not show that he entered his plea freely and

voluntarily (R.O.A. Exhibit 57). The jury put special emphasis

on the conviction, as evidenced by their asking about it during

deliberations. The petitioner claims that he was assured

before entering his plea that it would not take away his right
27 to have fire arms. The petitioner contends that the defense
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counsel in this prior conviction mislead him to believe that he
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THE PETITIONER WAS DENIED DUE PROCESS OF
LAW DUE TO INCOMPETENCY OF MENTAL HEALTH
EXPERT'S EXAMINATION OF HIM.

A. FACTS

State appointed psychiatrists and psychologists

xvI.

was not pleading to a felony. The jury used the prior felony
conviction as an aggravating factor in imposing death.

B. EXHAUSTION

This issue is not exhausted. An appeal was made and

denied. Case No. 13590, Nevada Supreme Court, March 28, 1984.

That appeal did not consider whether Petitioner's counsel

mislead him. The court only focused on whether Ybarra was

properly canvassed of his rights--since none appeared in the

order--and concluded that he must have been properly advised

because the petitioner was represented by an attorney

throughout the proceeding.

examined the petitioner. Opinions varied. However, the

picture of the petitioner which emerged was that he was

delusional, suicidal, had a dull-normal intelligence, suffered

from alcohol and drug abuse, and probably was suffering from

organic brain disorder likely due to a blow to the side of his

head at age 9. The prosecutor painted the petitioner as an

unfeeling monster. The defense did little to counter the

prosecutor's argument. No one conducted an extensive probing

inquiry into the effects that the petitioner's cummulative

25 conditions would have on his mental capacity.
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This issue is unexhausted. Ineffective assistance of
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B. EXHAUSTION

15

28 counsel contributed (see discussion of exhaustion at 2 infra),
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but also the petitioner's inability to recognize his own

complex personality disorder is a factor in his inability to

recognize the issue previously. If his true mental picture is

properly assessed, the petitioner is and was insane and cannot

be sentenced to death.

Wherefore, petitioner prays that the court grant him such

relief to which he may be entitled in this proceeding.
DATED: Tis 9a, o£ Apr11, 1990.

ROBISON, BELAUSTEGUI, ROBB & SHARP
71 Washington Street
Reno, Nevada 89503<e:g
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I8SI UNIN STREET
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94123-4317
(415) s63-12l

CERTIFICATE OF SERVICE BY MAIL

I, Joan B. Lynch, hereby certify pursuant to N.R.C.P. 5(b),
that on the 22nd day of April, 1993, I mailed a true and correct
Copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS (POST­

CONVICTION), addressed to:

Robert E. Wieland
Deputy Attorney General
Heroes Memorial Building
Capitol Complex
Carson City, Nevada 89710

Sherman Hatcher
Warden, Ely State Prison
Post Office Box 1989
Ely, Nevada 89301-1989

Office of the District Attorney
White Pine county
P.O. Box 240
Ely, Nevada 89301

Robert Ybarra, Jr.
No. 16258
P.O. Box 1989
Ely, Nevada 89301

This the 22rd day of April, 1993.
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25 Ely, Nevada, pursuant to a state court judgment ofconviction and sentence ofdeath. Respondent

26 E.K. McDaniel is the warden of Ely State Prison, and Brian Sandoval is the Attorey General of

27 the State of Nevada. The Respondents are sued in their official capacities.

28

SEVENTH JUDICIAL DISTRICT COURT

WHITE PINE COUNTY, NEVADA

Procedural Allegations

Petitioner is currently in the custody of the State ofNevada at Ely State Prison in1.

Attorneys for Petitioner
6

7

8

FRANNY A. FORSMAN
Fcderal Public Defender
Nevada Bar No. 00014
MICHAEL PESCETTA

3 Assistant Federal Public Defender
Nevada Bar No. 2437

4 330 South Third Street, Suite 700
Las Vegas, Nevada 89101

5 Phone (702) 388-6577
Fax (702) 388-5819

23

24

9

10 ROBERT YBARRA, JR., ) //-d_03232z
) Case No. 1511I Petitioner, )
) PETITION FOR WRIT

12 vs ) OF HABEAS CORPUS

E.K. McDANIEL, Warden, et al.,
) [Post-Conviction]

13 )

14
)

(Death Penalty Habeas Corpus Case)Respondents. )
)

15

16 The petitioner Robert Ybarra, Jr., by and through counsel, hereby files this petition for a

17 writ of habeas corpus, pursuant to Nev. Rev. Stat. 34.724 and Nev. Rev. Stat. $ 34.820.

18 Petitioner alleges that he is being held in custody in violation of the First, Fourth, Fifth, Sixth,

19 Eighth, and Fourteenth Amendments of the Constitution of the United States ofAmerica, and the

20 rights afforded him under international law enforced under the Supremacy Clause of the United

21 States Constitution. U.S. Const., Art VI, and Article I, Sections 3, 6, 8 and 9, and Article IV,

22 Section 21 of the Constitution of the State ofNevada.

I
I
I

I
I
I

I
I
I
I

I

I

I

I
I
I

I
I

I

AA03462



2

7 court conducted a perfunctory supplemental voir dire of the jury. On June 24, 198l, the jury

23 found petitioner guilty on all four counts.

JA000002
EOR00665

7 Hoyt of the Seventh Judicial District Court. On that date, petitioner moved the court for a change

8 ofvenue, which was denied. Petitioner appealed the denial of the motion for change of venue to

9 the Nevada Supreme Court. On October 8, 1980 the court affired the decision of the trial court.

I0 Ex. 7.6.'

A penalty hearing was conducted to determine petitioner's sentence for the first

On September 9, 1980, trial counsel filed a motion for a psychiatric evaluation.

On June 9, 1981 the trial resumed. Prior to proceeding with the trial, the district

On March 31, 1980 petitioner's jury trial commenced before the Honorable Merlyn3.

4.

5.

6.

Pine, Nevada.

Case 3:.00-cv-00233-GMN-VPC Document 201-1 Filed 01/14/13Page 3 of 99

On October 6, 1980, the State of Nevada filed a complaint charging petitioner

Robert Ybarra with first-degree murder, first-degree kidnaping, battery with intent to commit

sexual assault and sexual assault. On October 30, 1979, a preliminary hearing was held, and Mr.

Ybarra was held to answer in the Seventh Judicial District Court in and for the County of White

,

5

6

25 degree murder conviction. On June 26, 1981, the jury found four aggravating circumstances: the

26

27
' Exhibit numbers refer to the petitioner's exhibits submittcd with this petition, and references to exhibits

in this petition incorporate the exhibit as if fully set forth in the petition. RT references are to the reporter's
2g transcript of the state trial.

21

11

I2 On September 22, 1980, a hearing was held on the motion, and the trial court found that a

13 question existed as to petitioner's competence to stand.trial and appointed two psychiatrists to

14 examine petitioner. A decision and order were filed November I9, 1980, transferring petitioner

15 to the Lake's Crossing facility until such time as he had sufficient present ability to consult with

16 his lawyer with a reasonable degree of rational understanding. An order for retum ofpetitioner

17 was filed March 2, 1981, retuming Mr. Ybarra to the White Pine County Jail, and the state

18 District Court. III R.O.A. 420. Judge Hoyt later determined, without a hearing, that Mr. Ybarra

19 was competent to stand trial. Petitioner then changed his plea to include a plea of not guilty by

20 reason of insanity.
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4
3

14 violations of the Nevada Constitution and the federal Constitution.'

10 conviction and sentence. Petitioner moved for rehearing, which was denied on July 27, 1984.

7 his opening brief on direct appeal in the Nevada Supreme Court and a supplemental briefon May

8 6,1983.3

Petitioner appealed his conviction and sentences on July 28, 1982. Petitioner filed

On March 3, 1982, the Nevada Supreme Court affirmed both petitioner's

On July 9, 1986 the Seventh Judicial District Court denied post-conviction relief.10.

7.

8.

Certiorari was denied on February 25, 1985. 470 U.S. 1009 (1985).

9. On March 19, 1985, petitioner filed a proper person petition for post-conviction

relief in the Seventh Judicial District Court, which included several claims for reliefbased on

Case 3:00-cv-00233-GMN-VPC Document 201-1 Filed 01/14/13 Page 4 of 99

murder was committed by a defendant who was previously convicted of a felony involving the tuse

or threat of violence to the person of another; the murder was committed while the defendant was

engaged in the commission of forcible rape (sexual assault); the murder was committed while the3

9

6

JA000003
EOR00666

defendant was engaged in the commission of kidnaping in the first degree; the murder involved

5 torture, depravity ofmind or the mutilation of the victim. The jury sentenced petitioner to death.

24

21

28

27

[he following claims were raised: Petitioner's conviction and sentence are invalid because he was

26 deprived of his state and federal constitutional rights to effective assistance of counsel; The conviction and sentence
were imposed arbitrarily and under the influence of passion and prejudice and in violation of the Eighth and
Fourteenth Amendments; NRS } 2.IO is unconstitutional; Petitioner's conviction and sentence are invalid because
he was deprived of his state and federal constitutional rights to effective assistance of counsel on appeal; Petitioner
did not receive due process and a fair trial in violation of the I4 Amendment to the US Constitution.

20

13

23

16 The Nevada Supreme Court affirmed the denial on January 27, 1987. Ex. 7.5.

17

18

19

15

11

12

The following issues were raised on direct appeal: whether Nevada's M'Naughten rule is an improper
test for determining criminal responsibility; whether it is a violation of due process of law to require appellant to
assume the burden of proving insanity; whether the trial court improperly admitted an autopsy photo of the

2 deceased; whether the trial court erred in not dismissing counts Ill and tV of the information because of lost
evidence; whether the trial court erred in admitting appellant's prior conviction at the penalty hearing; whether the
trial court erred in making the lite sentences consecutive. The following issues were raised in the Supplemental
Brief: whether NRS $ 2.090(2), as it was in effect in April 1980, was unconstitutional; whether NRS $ 200.033 (8)
is unconstitutionally vague as applied in this case; whether Jury Instruction number Six impermissibly shifted the
burden of proof to Mr. Ybarra.
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I5

16

17

18

19

21

22

23

24

25

26

27

28

Case 3:00-0v-00233-GMN-VPC Document 201-1 Filed 01/14/13 Page 5 of 99

l1. On March I6, 1987, petitioner filed a petition for writ of habeas corpus in federal

District Court.'

12. On February 29, 1988, the court dismissed the first federal petition for writ of

habeas corpus without prejudice.

13. On March 3, 1989, petitioner appealed the district court's denial of the writ of

habeas corpus. The appeal was dismissed by the Nevada Supreme Court on June 29, 1989. Ex.

7.6.

l4. On August 14, 1989 petitioner filed a federal habeas petition in Federal District

"The claims raised were: whether Nevada's M'Naughten rule is an improper test for determining criminal

responsibility; whether it is a violation of due process of law to require petitioner to assume the burden of proving
insanity; whether the trial court improperly admitted an autopsy photo; whether the trial court erred in not

dismissing Counts Ii and 1V of the information because of lost evidence; whether the trial court erred in admitting
petitioner's prior conviction at the penalty hearing; whether the trial court erred in running the life sentences
consecutive; whether NRS 2.090(2) as it was in effect in April 1980 was unconstitutional; whether NRS 200.033

(8) is unconstitutionally vague as applied to this case; whether Jury Instruction number Six impermissibly shifted
the burden of proof to the petitioner; whether petitioner was denied effective assistance of trial and appellate
counsel; whether the prosecutor at petitioner's trial and penalty hearing committed misconduct.

'The following claims were raised: petitioner was denied effective assistance of counsel by defense
counsel's failure to adequately conduct the supplemental voir dire, by defense counsel's failure to have blood tests

taken, by defense counsel offering of insufficient mitigating evidence at the penalty hearing, by defense counsel

allowing petitioner to be tried while being medicated; petitioner's Sixth, Eighth and Fourteenth Amendment rights
were víelated where the court permitted the jury to remain out of the count's control for fourteen months;
sentencing for both the kidnaping and sexual assault convictions violated the punishment portion of the double

jeopardy clause of the United States Constitution; sentencing for both the sexual assault with substantial bodily
harm and the buttery with intent to commit sexual assault with substantial bodily harm convictions violated the

penalty portion of the double jeopardy clause of the United States Constitution; the jury instructions concering
intent were vague and confusing and denied petitioner due process under the Sixth and Fourteenth Amendments;
petitioner was denied due process and a fair trial under the Sixth and Fourteenth Amendments by the judge's
improper statement that it was "unfortunate that the defendant had not pled guilty"; petitioner is incompetent to be

executed; petitioner's Eighth and Fourteenth Amendment rights were violated where counsel stipulated at the

penalty hearing that a letter containing graphic descriptions of the victim's injuries be read to the jury; the use of
an unconstitutional aggravating circumstance contributed to petitioner's death sentence; petitioner's Eighth and
Fourteenth Amendment rights were violated when persons against the death penalty were kept offof petitioner's
jury; petitioner's due process rights were violated when he was sentenced by the non-impartial jury which
convicted him; Nevada's M'Naughten rule is an improper test for determining criminal responsibility; petitioner's
due process rights were violated when he was forced to assume the burden of proving insanity by a preponderance
of evidence: petitioner's constitutional right to due process was violated when the jury was not informed that

petitioner was on sedatives throughout the trial; the trial court ered in admitting petitioner's prior conviction at

the penalty heating; petitioner was denied due process of law due to the incompetency of the mental health experts
assigned to examine petitioner.

4
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I5. On Dccember I4, 1990 petitioner filed a second statement of additional claims,

which included the restatement of the sixteen claims from the First Statement of Additional

On August 17, 1998 the Seventh Judicial District Court dismissed the

On April 22, 1993, petitioner filed a petition for post-conviction relief in the

17.

16.

18. On February 28, 2000 the United States Supreme Court denied the petitioner's

petition for writ ofcertiorari. 528 US. 1191 (2000).

19. On July 28, 2000, petitioner filed a pro se petition ofwrit ofhabeas corpus in

8

5

6 Seventh Judicial District Court, which was followed by a supplemental petition for post-

7 conviction relief and request for an evidentiary hearing on February 3, 1995.°

JAOOOOOS

EOR00668

5

I4 Federal District Court.

I5 20. On October 10, 2000, the Federal Public Defender for the District of Nevada was

16 appointed as counsel for petitioner. On September 20, 2002, an amended petition for writ of

17 habeas corpus was filed, and it remains pending before the federal district court. Ybarra v.

18 McDaniel, No. CV-N-00-233-ECR(RAM).

19

l I

12

13

21

22 "The following claims were raised: petitioner was denied the right to effective assistance ofcounsel due to
counsel's failure to conducted adequate investigation regarding mental competency and insanity as a mental

2 defense, and failure to investigate mitigating evidence for the penalty phase of the trial; petitioner was denied the

right to effective assistance ofcounsel due to counsel's failure to object to the forced administration of

4 antipsychotic drugs to render petitioner competent to stand trial; petitioner's demeanor, attitude and appearance at
trial were altered prejudicially during trial by the administration ofantipsychotic drugs; petitioner was denied

25 effective assistance ofcounsel by defense counsel permitting him to make a statement to the jury at he penalty
hearing; petitioner was denied the right to effective assistance ofcounsel due to defense counsel's failure to have

2 blood tests taken; petitioner was denied due process and a fair trial when trial judge began the trial by saying that it

was unfortunate 1hat the defendant had not pled guilty; petitioner's constitutional rights were violated when

7 counsel stipulated that a letter containing graphic descriptions of the victim's injuries be read to the jury,
petitioner's due process rights were violated by the use of an unconstitutional aggravating circumstance, which

28 contributed to petitioner's death sentence.

9 supplemental petition for writ of habeas corpus. Petitioner filed a notice of appeal on December

10 24, 1998, and the appeal was dismissed by the Nevada Supreme Court on July 6, 1999. Ex. 7.7

I

I
I

I
I
I
I
I
I
I
I
I
I
I

I

I

I J Claims. On MarchJ I, 1993, the District Court ordered that the petition for writ of habeas

corpus and statements of additional claims be dismissed without prejudice.
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2l. Statement with Respect to Previous Proceedings

1. 'The failure to raise any of the claims asserted in this petition which were

3 susceptible to decision on direct appeal was the result of ineffective assistance of counsel on

4 appeal.

5 nu. The failure to raise any of the claims asserted in this petition which were

6 susceptible of being raised in the state post-conviction proceeding and appeal was the result of

7 ineffective assistance of counsel, in a proceeding in which petitioner had a right to effective

8 assistance of counsel under state law and under federal law; was the result of representation by

9 counsel that violated state and federal constitutional due process standards; and was induced by

I0 the state trial court's refusal to permit appointed counsel adequate time or resources to identify

II and present all of the available constitutional claims in violation of the right to an adequate

l2 opportunity to be heard guaranteed by the due process clause of the Fourteenth Amendment, and

13 Article I sect. 8 of the Nevada Constitution.

14 tut. The state trial court failed to comply with former Nev. Rev. Stat. 177.3803),

15 which requires the court to admonish counsel and the Petitioner that all claims must be raised in

16 an initial post-conviction proceeding. The count's failure to comply with its mandatory duty

17 prevents application of any bar allegedly arising from the initial post-conviction proceeding.

18 v. Petitioner Ybarra has not competently, knowingly and intelligently waived,

19 deliberately withheld, or consented to the failure to raise, any of the constitutional claims raised in

20 this petition.

2I v. None of the claims alleged in this petition are subject to any state procedural

7 default rule which is adequate to prevent state review or is independent of state or federal

23 constitutional law.

24 a. The Nevada Supreme Court's administration of its procedural rules is

25 arbitrary and capricious and violates the equal protection and due process clause of the

26 Fourteenth Amendment, and the due process clause of the Nevada Constitution.

27

28

6
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h. Petitioner alleges that the provisions ofNev. Rev. Stat. $ 34.726 do not

upply to him. Petitioner complied with the filing provisions of the former post-conviction relief

3 statutes, and no authority prior to the decision in Pellegrini v. State, 1I7 Nev._.36P.3d 519

4 (200l), put him on notice that this provision would be applied to successive petitions. This

5 petition is filed within one year of the finality of the Pellegrini decision.

6 e. In the alternative, there is cause to allow this Court to entertain petitioner's

7 claims on the merits. There is no evidence that any delay in filing this petition was due to

8 petitioner's own "fault" but occurred after counsel was appointed for the state and federal habeas

9 corpus proceedings; and, as the claims in this petition show, he would suffer substantial prejudice

10 if his claims are not entertained. Petitioner is entitled to an evidentiary hearing to demonstrate

11 that he has left the litigation of his claims to counsel, and that there is no element of fault

12 attributable to him.

13 d. Nev. Rev. Stat. $ 34.726(1)(a) provides that there is good cause for filing a

l4 petition for writ of habeas corpus more than one year after the finality of the conviction on appeal

15 if the delay is not the petitioner's "fault." The use of the term "the fault of the petitioner" shows

16 that the legislative intent of Nev, Rev. Stat. $37.726(1)a) is that petitioner himself must act or fail

17 to act to cause the delay. That language is consistent with other legal applications of a subjective

18 fault standard: that is, to be found at fault, it must be proven that the person seeking relief has

19 personally acted or failed to act in a manner that constitutes fault. To be at fault, a party must

20 have acted in a manner that goes beyond negligence because "[flault contemplates more than

21 mere negligence, and includes intentional acts." Slade v. Farmers Ins. Exchange, 5 P.3d280, 285

3 (Colo. 2000); see e.g., Nev. Rev. Stat. $104.1201(16) ([flault means wrongful act, omission or

23 breach"); Nev. Rev. Stat. }104A.2103(1)(f) ("[flault means wrongful act, omission, breach or

24 default"); Nev. Rev. Stat. $128.105(2) (fault of parent or parents can be established by proving

25 abandonment, neglect, parental unfitness, failure of parental adjustment, risk of serious physical,

26 mental or emotional injury to child, or token efforts by the parent(s)); In re Termination of

27 Parental Rights as to N.J.. 116 Nev. 790, 8 P.3d 126, 133 (2000) (adopting a best

28

7
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19 Pellegrini, 34 P.3d at 526 n.10 (emphasis supplied).

JA000008
EOR00671

This Court is obligated to address the merits of petitioner's claims, despite

In the alternative, this Court cannot apply procedural bars to avoid

For example, in Bennett v. State, 111 Nev. 1099, 1103, 901 P.2d
676, 679 (1995), we concluded that good cause excused the
procedural bar at NRS 37.726(I) for untimely filing of a second
petition where the first petition had been timely filed, but not
pursued by counsel, and any delay in filing the second petition was
not the petitioner's fault,

interests/parental fault standard in termination of parental rights cases; best interests ofchild

? necessarily include considerations of parental fault and/or conduct and both best interests of the

3 child and parental fault must be proven by clear and convincing evidence); Hill v. State, 955

4 S.W.2d 96, I00 (Tex. Crim. App. 1997) ("[t]he word "fault" implies wrongdoing; "[f]ault" is

5 defined as "a weakness in character, failing imperfection, impairment, . .. misdemeanor ...
6 mistake . .. responsibility for something wrong") (citation omitted); State v. Jackson, 94 Ariz.

7 117,112, 382 P.2d 229, 232 (Ariz. 1963) ("[flault implies misconduct not lack ofjudgment"

8 (citation omitted)); Harrison v. Heckler, 746 F.2d 480, 482 (9 Cir. 1984) (the determination of

9 whether a social security recipient is "at fault" for having received an overpayment "is highly

10 subjective, highly dependent on the interaction between the intentions and state of mind of the

II claimant and the peculiar circumstances of his situation"). In Pellegrini v. State, I17, Nev.
12 36P.3d 519 (200l), the Supreme Court adopted a subjective standard arising from the

13 legislature's use of the term "fault" and held that counsel's failure to act cannot be considered the

14 petitioner's fault under Nev. Rev. Stat. $ 34.726:

25

26 the default rules contained in Nev. Rev. Stats. $$ 34.726; 34.800; 34.810, based upon federal

27 equal protection principles which require that similarly situated litigants be treated consistently.

28

15

16

17

18

21 consideration of the merits of petitioner's claims, because the cumulative effect of the error

22 alleged amounts to a miscarriage ofjustice. The cumulative effect of the constitutional errors

23 make petitioner "innocent" of the death penalty. Leslie v. Warden, 118 Nev._, $9 P.3d 440,

24 445 (2002) (en banc).

20
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The Nevada Supreme Court has disregarded Nevada's default rules and addressed constitutional

claims in the exercise of its complete discretion to do so, at any point in the direct or collateral

proceedings. See. e.g., Bejarano v. Warden, 112 Nev. 1466, 1471 n. 2, 929 P.2d 922 (1996)

(addressing claim on merits despite default rules); Hill v. Warden. I 14 Nev. 169, 178-179, 953

P.2d 1077 (1998) (addressing merits claims raised for first time on appeal from denial of third

post-conviction petition because claims "of constitutional dimension which, if true, might

invalidate Hill's death sentence and the record is sufficiently developed to provide an adequate

basis for review."); Bennett v. State. III Nev. 1099, 1103, 901 P.2d 676 (1995) (addressing

claims asserted to be barred by default rules; "[w]ithout expressly addressing the remaining

procedural bases for the dismissal of Bennett's petition, we therefore choose to reach the merits

of Bennett's contentions.") (emphasis supplied); Powell v. State, 108 Nev. 700, 705-06, 838 P.2d

921 (1992) (addressing issue of delay in probable cause determination without indicating that

issue not raised at trial or on appeal); Lane v. State, II0 Nev. 1156, 1168, 881 P.2d 1358 (1994)

(vacating aggravating factor finding based on instructional error on mandatory review error

without noting issue not raised at trial or on appeal); Hardison v. State, No. 24195, Order of

Remand (May 24, 1994) (addressing claims and granting relief despite timeliness and successive

petition procedural bars raised by state), Ex. 23; Hill v. State, No. 18253, Order Dismissing

Appeal (June 29, 1987) (dismissing untimely appeal from denial of second post-conviction relief

petition but sua sponte directing trial court to entertain merits of new petition), Ex. 12; Bejarano

v. State. I06 Nev. 840, 843, 801 P.2d 1388 (1990) (on appeal from denial ofcollateral relief,

"[w]e consider sua sponte whether failure to present such [mitigating] evidence constitutes

ineffective assistance); Ford v. Warden, II1 Nev. 872, 886-887, 901 P.2d 123 (1995)

(addressing claim of error in court's mandatory sentence review on direct appeal raised for first

time on appeal in second collateral attack, without discussing or applying default rules); Farmer v.

State, No. 22562, Order Dismissing Appeal (February 20, 1992) (denying claim of improper

admission of victim impact evidence on merits despite default), Ex. 17; Nevius v. Sumner,

(Nevius D) Nos. 17059, 17060, Order Dismissing Appeal and Denying Petition (February 19,

9
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1986) (reviewing first and second collateral petitions in consolidated opinion, without addressing

default rules as to second petition), Ex. I l; Neuschafer v. Warden. No. 18371, Order Dismissing

3 Appeal (August 19, 1987) (addressing merits ofclaims without discussion ofdefault rules, in case

4 decided without brieting, and in which court expressed "serious doubts" about authority of

5 counsel to pursue appeal, but decided to "elect" to entertain appeal due to "gravity ofappellant's

6 sentence"), Ex. 13; Ybarra v. Director. No. 19705, Order Dismissing Appeal (June 29, 1989)

7 (addressing previously-raised claim without reference to default rules), Ex. 15; Williams v. State,

8 No. 20732, Order Dismissing Appeal (July 18, 1990) (addressing claim in third collateral

9 proceeding on merits without discussion of default rules), Ex. 16; Stevens v. State. No. 24138,

10 Order of Remand (July 8, 1994) (finding cause on basis of failure to appoint counsel in

I1 proceeding in which appointment of counsel not mandatory, cf. Crump v. Warden, 113 Nev. 293,

12 303, 934 P.2d 247 (1997)), Ex. 24; Stocks v. Warden. 86 Nev. 758, 760-761, 476 P.2d 469

13 (1978) (court "choose[s] to entertain" second post-conviction petition which could have been

14 barred); Warden v. Lischko, 90 Nev. 221, 222, 523 P.2d 6 (1974) (trial court's "choice" to rule

15 on barred claim "within its discretionary power"); Gunter v. State, 95 Nev. 886, 887, 620 P.2d

16 859 (1980) (court "obligated" to consider constitutional issues raised for the first time on appeal);

17 Hardison v. State, 84 Nev. 125, 128, 437 P.2d 868 (1968); Lord v. State, 107 Nev. 28, 38, 806

18 P.2d 548 (1991) ("Norally a proper objection is a prerequisite to our considering the issue on

19 appeal. However, since this issue is of constitutional proportions, we elect to address it now.")

20 (citation omitted).

21 • The Nevada Supreme Court has also applied inconsistent rules when

22 deciding whether a petitioner can demonstrate "cause" to excuse a procedural default. One

23 particularly striking inconsistency is the court's treatment ofcases in which trial and/or appellate

24 counsel acted as habeas counsel in the first state post-conviction petition. Compare Moran v.

25 State, No. 28188, Order Dismissing Appeal (March 21, 1996) (finding that trial and appellate

26 counsel's representation in first habeas proceeding did not establish "cause" to review merits of

27 claims in subsequent habeas proceeding), Ex. 25; with Nevius v. Warden. Nos. 29027, 29028,

28

lO
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Order Dismissing Appeal and Denying Petition (October 9, 1996) (petitioner "arguabl[y]

established "cause" under same circumstances), Ex. 27; Wade v. State, No. 37467, Order of

3 Affirmance (October l1, 2001) (holding sua sponte that petitioner had established "cause" to

4 allow filing of successive petition in same circumstances), Ex. 48; Hankins v. State, No. 20780,

5 Order of Remand (April 24, 1990) (remanding sua sponte for hearing and appointment of new

6 counsel on first habeas petition due to representation by same office at sentencing and in post-

7 conviction proceeding), Ex. 47.

This Court and the Nevada Supreme Court cannot apply any supposed

The Nevada Supreme Court has reached inconsistent results on the issue of

i.

h.8

17

18 default rules to bar consideration of petitioner's claims when it has failed to apply those rules to

19 similarly-situated petitioners, and thus has failed to provide notice of what default rules will be

20 enforced, without violating the equal protection and due process clauses of the Fourteenth

21 Amendment. Bush v. Gore, 531 U.S. 98, 104-109 (2000) (per curiam); Village ofWillowbrook

v.Olech, 528 U.S. 562, 564-565 (2000) (per curiam); Ford v. Georgia, 498 U.S. 411, 425

23 (I991); see US Const. Ant. VI (state courts bound by federal constitution). Petitioner realizes, of

24 course, that the Nevada Supreme Court has taken the position that it does apply default rules

25 consistently. See Pellegrini v. State, I7 Nev. _, 34 P.3d 519, 536 (2001).' But Pellegrini did not

26

27 'Petitioner notes that the Nevada Supreme Court and the Ninth Circuit Court of Appeals
have reached the exact opposite conclusion with respect to the adequacy ofNevada's procedural

gg rules to preclude the review of the merits of meritorious claims in capital cases. Compare

9 whether a procedural rule that does not exist at the time of a purported default may preclude the

I0 review of the merits of meritorious constitutional claims. Compare Pellegrini v. State, 1I7 Nev.

I1 _, 34P.3d 519 (2001) (applying Nev. Rev. Stat. $ 34.726 to preclude review ofmerits of

12 successive habeas petition when one-year default rule announced for the first time in that case);

13 Jones v. McDaniel. No. 39091, Order of Affirmance (December 19, 2002) (same), Ex. 50; with

I4 Smith v. State, No. 20959, Order of Remand (September 14, 1990) (refusing to apply default rule

15 that was not in existence at the time of the purported default), Ex. 45; Rider v. State, No. 20925,

16 Order of Remand (April 30, 1990) (same), Ex. 46.

I
I
I
I
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26

27 Pellegriniv. State, 117 Nev. _, 34 P.3d 519, 536 (200l); with Valerio v. Crawford, 306 F.3d 742,
778 (9th Cir. 2002); Petrocelli v. Angelone, 248 F.3d 877, 886-88 (9th Cir. 2001); McKenna v.

2g McDaniel, 65 F.3d 1483, 1488 (9th Cir. 1995).

12

address the arguments raised by petitioner with respect to unpublished dispositions, and therefore,

• Pellegrini cannot be authority for rejecting petitioner's position. See In re Tartar, 52 Cal.2d 250,

3 339 P.2d 553, 557 (1959) (cases not authority for propositions not considered). Second,

4 petitioner raises this issue as a violation of the equal protection and due process clauses of the

S Fourteenth Amendment. State courts must afford petitioner a hearing on that claim that is

6 adequate to allow him to litigate his federal constitutional claims, Franks v. Deleware, 438 U.S.

7 154, 171-72(1978), and this Count must therefore grant petitioner an adequate hearing on this

8 issue. Third, whatever the Nevada Supreme Court has said with respect to the application of

9 default rules, without analyzing the federal constitutional issues presented by petitioner, this Court

10 is bound under the Supremacy Clause, U.S. Const. Art. VI, to apply the federal constitutional

l! guarantees invoked by petitioner. Accordingly, this Court must address the merits of petitioner's

12 constitutional claims, or at the very least, grant petitioner an evidentiary hearing to determine the

13 adequacy of Nevada's procedural rules to bar this Court's review of the merits of petitioner's

14 claims.

Pretrial:

Martin H. Wiener

Steven G, McGuire

Trial and Sentencing Proceedings:

Steven G., McGuire

Norman Y. Herring

Direct Appeal:

Gregory Damm

Laura Fitzsimmons

iii)

ii)

)

The attorneys who previously represented petitioner were all appointed by the22.

17

18

19

20

21

22

23

24

25

15

16 court and they were:

I
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9 Edward Hor

10 23. Grounds for Relief:

HI Petitioner alleges the following grounds for relief from the judgment of conviction and

12 sentence. References in this petition to the accompanying exhibits incorporate the contents of the

13 exhibit as if fully set forth in this petition.

14

15

16

17

18

19

20

21

22

23

24

25

26

27

Robert A. Bork

Post Conviction:

William J. Crowell Jr.

Thomas J. Susich

Writ of Habeas Corpus

Patrick N. Flanagan

Glynn Cartledge

Annabelle Hall

iv)

v)
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CLAIM ONE

2 Petitioner's death sentence is invalid under the state and federal guarantees ofa fair trial,

3 due process, equal protection and a reliable sentence due to the reduced standard of reliability for

4 admission ofevidence at the penalty phase of the capital trial. U.S. Const. Amends. VI, VIII,

5 XIV; Nev. Const. Art. I, $$. 3, 6, and 8; Art. IV, $ 21.

6 SUPPORTING FACTS

7 1. Nevada law provides fr a reduced standard ofadmission ofevidence against a

8 defendant in the penalty phase ofa capital trial under Nev. Rev. Stat. $ I75.552 and Allen v.

9 State, 99 Nev. 485, 488, 665 P.2d 238 (1983). Allowing admission ofevidence that would not be

10 admitted under the normal constitutional standards ofadmissibility at trial, including admission of

I1 evidence to prove the death-eligibility elements ofaggravating factors and the outweighing of

12 mitigation by aggravation, results in a categorical denial ofdue process of law, equal protection

13 and a reliable sentence.

14 2. At the penalty phase of petitioner's trial, the court admitted hearsay evidence,

15 including evidence to attempt to prove aggravating factors, that would not have been admissible

16 under constitutional evidentiary standards at a capital trial. Petitioner incorporates the allegations

17 ofClaims 19, 20.

18 3. The use ofa lesser evidentiary standard at the penalty phase ofa capital trial, in

19 which the reliability of the evidence before the jury is a prerequisite to a reliable sentence, renders

20 the death penalty process unconstitutional on its face, which is prejudicial per se. In the

2I alternative, the state cannot show, beyond a reasonable doubt, that the admission ofevidence at

22 the penalty phase of the capital trial, including evidence used to prove aggravating factors, was

23 not prejudicial.

24

25

26

27

28

14
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25

26

27

28

1 CLAIM TWO

2 Petitioner's sentence is invalid under the state and federal guarantees ofa fair trial, due

3 process of law, equal protection and a reliable sentence due to the failure of the instructions to

4 require proofof the factors necessary for death eligibility beyond a reasonable doubt. U.S. Const.

5 Amends. VI, VIII, XIV; Nev. Const. Art. 1, $$. 3, 6, and 8; Art. IV, $ 21.

6 SUPPORTING FACTS

The factors necessary to support eligibility for the death penalty in Nevada, in1.7

8 addition to the conviction on all the elements of first degree murder, are (l) the existence ofone

9 or more aggravating factors, and (2) that the aggravating factors are not outweighed by the

10 mitigation. Nev. Rev. Stat. $ 200.030(4). Those factors must be proved to and found by a jury

11 beyond a reasonable doubt.

12 2. Petitioner's jury was instructed that aggravating factors must be proved beyond a

l3 reasonable doubt. RT 42 (penalty hearing, June 26, 198l). The jury was not instructed that it

14 had to find that aggravation was not outweighed by mitigation beyond a reasonable doubt, or by

15 any standard at all, in order to find petitioner eligible to receive the death penalty, RT 42 (penalty

16 hearing, June 26, 1981).

17 3. The weighing process performed by the jury is routinely idiosyncratic: the

18 weighing process does not depend on the number ofaggravating or mitigation factors; the jury

19 may give any factor whatever weight it determines is appropriate. Nobody other than the jury can

20 perform the necessary weighing, and the failure to instruct the jury on the standard by which it

21 was required to find this death-eligibility factor is prejudicial per se. In the alterative, the state

22 cannot show, beyond a reasonable doubt, that the failure to instruct the jury on the standard of

23 proofwas harmless, particularly in light of the substantial mitigating evidence presented at trial.
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CLAIM THREE

2 Petitioner's death sentence is invalid because the death sentence is based upon aggravating

3 factors that were based on offenses found as criminal offenses in the guilt phase of trial and on

4 which sentences were imposed, in violation of the constitutional protection of due process and a

5 reliable sentence, and prohibition against double jeopardy. U.S. Const. Amends. VI, VIII, XIV;

6 Nev. Const. Art. I, $$. 3, 6, and 8; Art. IV, $ 21.

7 SUPPORTING FACTS

8 1. In the guilt phase of petitioner's capital trial, the jury found him guilty of kidnaping

9 and sexual assault. The jury imposed sentences of life without the possibility of parole on those

I0 convictions at the same time that the guilty verdicts were retumed. RT 1265-1266.

II 2. In the penalty phase ofpetitioner's trial, the jury found two felony murder

12 aggravating factors under Nev. Rev. Stat. $ 200.033(4), based upon the same kidnapping and

13 sexual assault offenses for which petitioner had already been convicted and sentenced. Penalty

I4 RT (6-27-81)4; Ex. 7.10.

15 3. The findings of aggravating factors are elements of capital murder under Nev. Rev,

16 Stat. $ 200.030(£(a). The retrial of the sexual assault and kidnapping offenses, for which

17 convictions had already been returned and sentences had already been imposed, in order to

18 establish aggravating factors as elements ofcapital murder, violates the due process and double

19 jeopardy provisions of the constitution, by subjecting the defendant to a second trial and a second

20 punishment for lesser included offenses of the capital offense. The aggravating factor findings are

21 therefore invalid.

22 4. Nevada is a "weighing" state in which the jury is allowed to attach any weight it

23 chooses to the aggravating factors in its determination ofwhether the aggravating factors

24 outweigh the mitigating factors, and therefore that the defendant is eligible to receive the death

25 penalty, and ofwhether the death penalty should be imposed. The defense presented evidence in

26 mitigation in the penalty phase. Penalty RT 17-29, and argued the mitigating effect ofevidence of

27 petitioner's mental disorders that had been admitted at the guilt phase. RT 93-94. The state

28
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cannot show beyond a reasonable doubt that the unconstitutional aggravating factor did not affect

the sentence verdict, and in the alternative the invalid factor had a substantial injurious effect on

the sentence, and the sentence is unconstitutional and must be vacated.
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CLAIM FOUR

2 Petitioner's conviction and death sentence are invalid because the jury that convicted and

3 sentenced him did not meet constitutional standards of impartiality due to the state courts' refusal

4 to change the venue of trial. U.S. Const. Amends. VI, VIII, XIV; Nev. Const. Art. I, $$. 3, 6,

5 and 8; Ar. IV, $ 21.

6 SUPPORTING FACTS

7 1. Petitioner was tried, convicted and sentenced to death by a jury in White Pine

8 County, Nevada.

9 2. White Pine County is sparsely populated and in 1980 had only slightly over 8,000

10 residents, Ex. I.4.A, ofwhom only 3869 were ofjury-eligible age. Ex. 1.4.D.

ll 3. The material before the trial court on the motion to change venue included the jury

12 voir dire and the publicity from local media. lt showed that the victim of the capital offense,

13 Nancy Griffith, was a 15 year-old local resident from an established local family. She was a

I4 member ofthe Church ofJesus Christ ofLatter Day Saints, Ex. 1.3.D, which is the largest

15 denomination in White Pine County, comprising over a third of the population, Exs. 14.B, 1.4.C,

I6 including the trial judge and the prosecutor in petitioner's case.

17 4. The defendant, petitioner Ybarra, was an outsider in the community, who had

18 moved to White Pine County only a week before the offense, and was a transient working man.

19 5. The jury venire called for petitioner's trial originally consisted of 1ll people, of

20 which two people were excused for hardship and one without explanation. 100% of the

21 prospective jurors examined had some exposure to media reports about the case, and 107 out of

22 108 had read newspaper coverage. Sixty-four people of the 108 people in the panel (63%) were

23 excused for cause, ofwhom 55 (50%) were excused due to media exposure and/or familiarity

24 with the victims or her family.

25 6. Media coverage was pervasive, constant and intense. Ex. 1.3. The media

26 coverage included an editorial opinion, referring to another case, insisting that "[i]fyou kill, you

27 should be killed." Ex. 1.3.A. Media coverage before petitioner's trial included coverage of

28
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another potentially capital case identified with petitioner's in which the defendant, Dennis Dean,

7 sought to "use" the insanity defense, but later "dropped" the defense and pleaded guilty. Exs.

3 1.3.0, 1.3.P, 1.3.AD. The community focus on exacting "an eye for an eye" in petitioner's case

4 was expressed in a letter to the editor during trial. Exs. 1.3AV, 1.3.AX. Community sentiment

5 was so vehement that the preliminary hearing was conducted at the jail for security reasons. Ex.

6 1.3.G.

7 7. Petitioner exercised all eight ofhis peremptory challenges to members of the

8 venire. The jury finally seated included at least 9 people, 75% of the regular jurors, who had

9 personal acquaintance with the victim and/or her family. The individual jurors who served were:

I0 a) Ivan Wright - heard about case from newspapers; worked at Kennecott

11 with the victim's brother, Ex. 1.2.A, EH29571; admitted having had "thoughts" about penalty for

12 Griffith killing, EH29579.

13 b) David Green - had business dealings with victim's father, Ex. 1.2.B,

14 RT377.

15 c) Donald Adams - wife was previously on jury panel before being excused,

16 Ex. 1.2.C, RT659; works at Kennecott, RT 663; exposed to newspaper stories, RT665; sees one

17 of victim's brothers once a week at work, RT666.

18 d) Joyce Christensen - read many newspaper stories, Ex. 1.2.E, RT543;

19 prosecution witness, Dr. Wicker, husband's partner, RT543; knows three or four other jurors,

20 RT547; knows three other prosecution witnesses, RT549.

21 e) Joseph Christiansen - knows all the police officers on witness list, Ex.

22 1.2.F, RT449; read newspaper accounts, RT452; had met police dispatcher who was a relative of

23 victim, RT453.

24 D) Sidney Hayward - knows victim's father and two ofher siblings, Ex. 1.2.G,

25 RT260; has fixed opinion that penalty should be one of two unspecified punishments if found

26 guilty, RT266; knows local law enforcement personnel, RT270.

27
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) Leona Wall - daughters knew victim in school, Ex. 1.2.H, RT570.

h) Ellis Peterson - read new accounts, Ex. 1.2.I, RT579; one witness close

3 friend, RT580; works for Kennecott, RT587; knows four people on jury panel and acquainted

4 with more, RT593; knows three ofvictim's brothers, RT595.

5 i) Sarah Bowler - knows almost all of the witnesses and discussed case,

6 knows relative of victim, Ex. 1.2.J, RT172; knew victim, and she knew prosecutor and judge,

7 RT175; relative was murder victim, RT177; exposed to media coverage, RT178; knew all but

8 twelve of forty people on witness list, and had opinion that all the people she knew were credible

9 except one. RT178, 181, 183.

10 j) Patricia Williams - knows victim's father as neighbor, Ex. 1.2.K, RT283-4;

II close friends with one witness, RT284; read newspapers, RT285, 289.

12 k) Joseph Anderson - read newspaper coverage, Ex. 1.2.L, RT211; has close

I3 personal friends and acquaintances on witness list, RT212; worked for Kennecott as security

I4 officer, deputized by county, RT295; knows victim's family only from passing by house, RT308.

15 8. The record before the trial court demonstrated that the jury was not impartial

I6 within constitutional standards. A jury in which most of the members know the prosecution

I7 witnesses, and three-quarters know the family of the victim, and some of the jurors know each

18 other, cannot be impartial no matter how much they claim or believe they can be. A jury drawn

19 from such a small and close-knit community cannot stand 'indifferent" between the parties when

20 the defendant is an outsider and the victim is one of their neighbors. Such a jury necessarily

21 cannot be impartial in making the "reasoned moral choice" whether a defendant should live or die

22 for killing someone whose family they know. The absence ofan impartial jury is a structural error

23 which is prejudicial per se and requires vacation of the conviction and sentence.

24 9. Evidence obtained after the jury voir dire further demonstrates that the jury was

25 not impartial. Interviews with jurors establish the following additional relevant facts:

26 a) Iven Wright - wife excused from jury because she "couldn't take it"

27 because she knew victim's family and "can form an opinion right now." Ex. I.1.K, EH -24268;

28
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l overheard conversation indicating victim had named petitioner as assailant, EH- 24265-6, not

reported to court; community reaction to defendant was he should be killed, and reactions to him

3 after selected for jury, EH-24273, 24268, 24269, 24285; thought insanity defense "bunch of

4 baloney"" that lawyers used to "pull a job on the jury." EH-24285.

5 b) Donna Swallow - would bump into petitioner at water fountain outside

6 courtroom and noticed he would act in "very normal, rational manner" and then "attempt to

7 sound deranged" in court. Ex. I.1.I, EH-6404.

8 c) Joyce Christensen - did not know defendant was medicated during trial, she

9 thought "he just sat there." Ex. 1.5.A.

10 d) Joseph Christensen - petitioner did not seem interested in his case during

ll trial, Ex. I.1.F, EH-6412; overheard discussion in town that if petitioner was found not guilty

12 "there will be an uprising," EH-6413; strong community sentiment about case, EH-24357; wife

13 knew victim's family, EH-6363; people believed insanity verdict "kind of a cop-out... kind of

I4 skirtin' around getting his just deserts type verdict." EH-6370.

15 e) Sarah Bowler - all jurors agreed "ifwe found him guilty then the death

16 penalty should apply and we all voted that way." Ex. 1.1.E., EH-6399.

17 f) Joseph Anderson - knew everyone in the courtroom including spectators,

18 Ex. 1.L.A, EH-6329-31. Knew one of victim's brothers "fairly well" and knew other family

19 socially. EH-24418; did not know petitioner was medicated at trial. Ex. 1.5.C, 1.5.D.

20 g) Patricia Williams - most people suspicious ofnot guilty by reason of

21 insanity plea. Ex. I.1.D, EH-6393.

22 I0. The additional evidence further demonstrates that the jury in petitioner's case

23 could not be impartial. The information corroborates that there was extraordinarily strong

24 community sentiment over the case, in a small community in which everyone knew everyone and

25 had ties to everyone. The community sentiment was so strong that one juror overheard a

26 conversation, that he did not report to the court, that there could be an "uprising" ifpetitioner

27 was not found guilty. Ex. 1.1.F, EH-6413. The strength and depth of the community sentiment is

28
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demonstrated by the fact that as of this date, twenty-three years after the offense, the internet site

• for the White Pine County Historical Society devotes several sections to "Nancy Griffith's

3 heinous murder." Ex. 1.S.E. The jurors' willingness to claim impartiality or even to subjectively

4 believe in his or her own impartiality is not an adequate guarantee ofobjective constitutional

5 impartiality in light of the other factors; in particular the fact that ten (IO) out of twelve (12)

6 jurors who sentenced petitioner to death had some personal acquaintance with the victim's family.

7 (Jurors Wright, Green, Adams, Joseph Christensen, Hayward, Wall, Petersen, Bowler, Williams,

8 and Anderson).

9 l1. Trial by a jury that is not impartial is a structural error that is reversible per se and

10 petitioner's conviction and sentence must be vacated.
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CLAIM FIVE

2 Petitioner's death sentence is invalid under the constitutional guarantees ofjury trial, due

3 process and a reliable sentence because one of the jurors would not consider all the sentencing

4 options provided by law. U.S. Const. Amends. VI, VIII, XIV; Nev. Const. Ant. I, S$. 3, 6, and 8;

5 Art.IV, $ 21.

6 SUPPORTING FACTS

7 I. During jury voir dire, juror Hayward stated that she had a fixed opinion that the

8 sentence to be imposed for the killing of Nancy Griffiths should be one ofonly two possible

9 punishments. Ex. 1.2.G, RT 262. Hayward did not specify the punishments she contemplated

I0 imposing or even say whether they were extra-legal or provided for by law, RT 263, but she

Il agreed that she could impose a death sentence. RT 261.

12 2. At the time of petitioner's trial, Nevada law provided for three potential

13 punishments for first degree murder: death, life imprisonment without possibility ofparole, and

14 life imprisonment with possibility ofparole. Hayward's testimony on voir dire established that she

I5 would not consider all of the sentence options available by law. A refusal to consider all of the

I6 legal sentences made her not impartial within constitutional standards. Hayward nevertheless

l7 remained on the jury.

18 3. The presence of a non-impartial juror on petitioner's jury is structural error which

19 is reversible per se and the sentence must be vacated.
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CLAIMSIX

2 Petitioner's conviction and sentence are invalid under the constitutional guarantees ofdue

3 process, trial by an impartial jury, and a reliable sentence, due to the trial court's refusal to excuse

4 a juror for cause; U.S. Const. Amends. VI, VIII, XIV; Nev. Const. Ar I, $$ 3, 6, and 8; Art.

5 IV,$21.

6 SUPPORTING FACTS

7 I. During voir dire examination, juror Bowler admitted that she knew all but about

8 twelve of the forty-five (45) witnesses who were expected to testify, and that she believed that all

9 the people she knew, except one, were "credible people," Ex. 1.2.J, RT 179, and that there was a

10 "possibility" that she would believe people she knew more than witnesses she did not. RT 179,

II After she was alerted to this being a problem by the questioning, RT 181, Bowler claimed that she

12 would not give greater credibility to a person on the witness list whom she knew than to a person

13 not on the list, RT 182, but later admitted again that she had an opinion that the people on the list

I4 whom she knew were credible. RT 183.

15 2. The trial court denied petitioner's challenge for cause, RT 185, and because

I6 petitioner used all of the peremptory challenges allowed to him, Bowler served on the jury that

I7 convicted petitioner and sentenced him to death.

18 3. Juror Bowler was not impartial within constitutional standards because she had an

19 opinion about the credibility of the witnesses whom she knew that was formed before the trial and

20 was not based on the evidence admitted at trial. The refusal of the trial court to excuse her from

21 cause rendered the jury not impartial, which is structural error that requires vacation of the

22 conviction and sentence.
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CLAIMSEVEN

Petitioner's conviction and sentence are invalid under the state and federal constitutional

3 guarantees of due process, jury trial, an impartial tribunal and a reliable sentence due to the lack

4 of impartiality of the judge and jury response of trial judge's comment that it was "unfortunate""

5 that petitioner had not pleaded guilty. U.S. Const. Amends. VI, VII, XIV; Nev. Const. Art. I, $$

6 3,6,and 8; Ar. IV, $ 21.

1 SUPPORTING FACTS

8 1. At the beginning of petitioner's trial, the trial judge commented to the jury that it

9 was "unfortunate" that the defendant had not pled guilty: "Ladies and gentlemen, unfortunately

10 with respect to all of the counts read to you in open court the defendant has pled not guilty and

11 not guilty by reason of insanity." RT 17.

12 2. The judge's comment demonstrated bias against petitioner and his case. The

l3 comment also informed the jury that the judge believed that petitioner was, and should be found,

I4 guilty. The court's comment injected his own opinion into the proceedings and necessarily

15 affected the jury and rendered it not impartial, especially in this case in which many of the jurors

16 were personally familiar with the judge.

17 3. The lack of an impartial tribunal is structural error that requires vacation of the

18 conviction and sentence.
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CLAIM EIGHT

Petitioner's conviction and sentence are invalid under the state and federal constitutional

3 guarantees ofdue process, confrontation and cross-examination and a reliable sentence due to

4 admission of alleged statements of the victim. U.S. Const. Amends. VI, VIII, XIV; Nev. Const.

5 Art.I, $53,6, and 8; Art. 1V, $ 21.

6 SUPPORTING FACTS

7 l. At trial, the court admitted testimony of hearsay statements, allegedly made by the

8 victim before her death, which the prosecution relied on to establish the identity of petitioner as

9 the perpetrator, and to establish the aggravating factors of sexual assault and kidnapping, of

10 which the victim's alleged statements were the only evidence. RT 79, 92-93.

l1 2. Petitioner does not concede that the victim's reported hearsay statements were

12 actually made, and incorporates the allegations of Claim 10(B)(2). Assuming they were made,

13 they were unreliable and could not properly be admitted. Physical effects of the victim's injuries

I4 prevented her from reporting information accurately or from discerning the difference between

15 truth and falsity. Ex. 10.1; See Exs. 6.1, 6.2.A-F, 6.3. She was confused about the amount of

16 time that had passed since her injuries, about whom she had been with before her injuries

17 (including an unidentified "Tim" and "Steve"), and about events that had apparently happened

I8 days before the injuries. Exs. 6.2B; 6.2.F at 2; 6.2.G, RT 79; RT 88, 93, 101.

19 3. In the alterative, to the extent that the victim's alleged statements could be

20 admitted under the dying declaration hearsay exception under state law, that provision is

21 unconstitutional. Current medical knowledge recognizes that stress, physical, and psychological

22 injury affect a person's ability to perceive and report information accurately and to detect the

23 difference between facts and fantasy. Ex. 10.1. Allowing admission ofhearsay evidence on the

24 basis of the imminent death of the declarant, when the physical (and attendant psychological)

25 injury makes the declarant's statements less likely to be factual and accurate, is irrational and

26 arbitrary.
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4. The admission of the victim's unreliable hearsay statements substantially

7 prejudiced the petitioner. The statements were the only direct evidence of the sexual assault

3 aggravating factor and were significant evidence of the kidnapping aggravating factor and were

4 significant evidence identifying petitioner as the perpetrator. The conviction and sentence must be

5 vacated.
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1 CLAIM NINE

2 Petitioner's conviction and sentence are invalid under the state and federal constitutional

3 guarantees ofdue proceed of law, jury trial and a reliable sentence due to the trial court's

4 instructions on the defense of insanity. U.S. Const. Amends. VI, VIII, XIV; Nev. Const. Art. I,

5 $$3,6,and 8; Art. IV, $ 21.

6 SUPPORTING FACTS

7 1. At trial, the court instructed the jury that it could consider the finding of

8 competence to stand trial as evidence of petitioner's sanity, RT1135-36, even though the standard

9 for findings of insanity and competence are entirely different.

I0 2. The trial court's instructions injected a wholly arbitrary and irrational factor into

II the jury's consideration of the insanity defense. The insanity defense is determined by the

12 defendant's mental state at the time of, and under the circumstances of, the offense, while the

13 competence determination reaches to the period of trial which was almost two years after the

I4 offense. The insanity defense is determined by the defendant's understanding of the offense, while

15 the competence determination relates only to the defendant's ability to understand the legal

16 proceedings with the assistance ofcounsel. The competence determination has no rational

I7 bearing on the insanity issue, particularly since petitioner's mental impairments manifest

I8 themselves differently, and would have different effects, in the different situations at the time of

19 the offense and in the legal proceedings.

20 3. Petitioner was substantially prejudiced by the trial court's instruction injecting an

21 arbitrary and irrational consideration into the jury's assessment of the insanity defense. The

22 insanity defense was the sole disputed issue with relation to the murder charge; and the court's

23 finding of competence to proceed to trial was irrelevant to that issue and was erroneous and not

24 based on an adequate inquiry (petitioner incorporates the allegations of Claim Fifteen). The

25 judge's opinion would certainly improperly affect the jury's resolution of the insanity issue, by

26 encouraging the jury to reject the defense because the court was allowing the trial to proceed.

27 The conviction and sentence must therefore be vacated.
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