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Affidavit of Counsel Glynn B. 
Cartledge  

10/29/1993 8 1948-1951 

Affidavit of Gregory Damm 08/27/1981 6 1375-1376 
Affidavit of Norman Herring 07/13/1981 6 1317-1318 
Affidavit of Steven G. McGuire 
in Support in Motion to 
Withdraw 

08/27/1981 6 1350-1374 

Amended Notice of Appeal 1/16/2024 20 4987-4989 
Amended Order Re: Competency 11/29/1979 1 17-18 
Case Appeal Statement 12/18/2024 20 4944-4949 
Case Appeal Statement 1/16/2024 20 4990-4995 
Corrected Notice of Entry of 
Order 

12/18/2024 20 4953-4969 

Decision and Order Re: 
Competency 

11/19/1980 4 982-986 

Decision and Order Denying 
Petitioner’s Motion to Strike the 
Death Penalty 

06/26/2008 11 2612-2656 

Deposition of Martin Wiener 08/28/1985 6 1383-1443 
Deposition of Robert Bork 08/28/1985 6 1444-1487 
Deposition of Robert Ybarra 08/28/1985 7 1537-1551 
Deposition of Tom Perkins 08/28/1985 6-7 1488-1536 
Exhibit List in Support of 
Petition for Writ of Habeas 
Corpus  

10/9/2024 11 2669-2673 

Exhibits 
1. Psychological Evaluation 
Report by Dr. Gutride, January 
14, 1981. 

10/09/2024 11 2674-2677 

2. Neuropsychological 
Assessment Report of Dr. 
Schmidt, August 12, 2002. 

10/09/2024 11 2678-2699 

3. Neuropsychological 
Examination by T. Young, 
January 15, 2008. 

10/09/2024 11 2700-2706 
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4. Confidential Report of Dr. 
Erin Warnick, Ph.D., April 11 
2011. 

10/09/2024 11 2707-2720 

5. Neuropsychological and 
Psychological Evaluation by Dr. 
Mack, May 29, 2012. 

10/09/2024 11-12 2721-2774 

6. Declaration from Evaluation 
by Dr. Greenspan, March 28, 
2012. 

10/09/2024 12 2775-2788 

7. Confidential Forensic Report 
by Dr. Millspaugh and Dr. 
Viljoen, May 13, 2004. 

10/09/2024 12 2789-2849 

8. The Seventh Judicial District 
Court’s June 26, 2008, Decision 
and Order Denying Petition’s 
Motion to Strike. 

10/09/2024 12 2850-2896 

9. November 25, 1980, 
Psychological Evaluation by Dr. 
Richnak. 

10/09/2024 12 2897-2902 

10. January 21, 1980, 
Psychological Evaluation Report 
by Lynn Gerow. 

10/09/2024 12 2903-2906 

11. February 8, 1981, 
Psychological Evaluation Report 
by Dr. Neal. 

10/09/2024 12 2907-2910 

12. August 5, 1980, 
Psychological Evaluation Report 
by Dr. Pauly. 

10/09/2024 12 2911-2913 

13. Ybarra v. Gittere, et al., 
United States District Court 
Order Denying Rule 60 (b) 
Motion, filed September 23, 2020 
(ECF No. 320). 

10/09/2024 12 2914-2941 

14. Declaration of Mark Ybarra 
dated August 30, 2002. 

10/09/2024 12 2942-2946 

15. Floyd v. Nevada Department 
of Correction, et al., Case No. A-

10/09/2024 12-13 2947-3230 
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21-833086-C, Exhibits in 
Support of Opposition to NDOC 
Defendant’s Motion to Dismiss. 
16. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of White Pine, 
Instructions. 

10/09/2024 13-14 3231-3268 

17. Psychiatric Evaluation of 
Robert Ybarra by Dr. Louis 
Richnak dated December 30, 
1980. 

10/09/2024 14 3269-3272 

18. Dr. David Price signed 
verification with CV and 
Documents Reviewed, dated 
September 25, 2024. 

10/09/2024 14 3273-3330 

19. William M. Asher, M.D., 
Staff Psychiatrist letter to Vice 
Principal Morris at James 
Marshall High School re: Robert 
Ybarra, dated March 19, 1969. 

10/09/2024 14 3331-3332 

20. Eighth Judicial District 
Court, Clark County Nevada, 
Zane M. Floyd v. The State of 
Nevada, Case No. A-21-832952-
W, State’s Response to 
Petitioner’s Third Petition for 
Writ of Habeas Corpus 
(Post-Conviction) filed June 4, 
2021. 

10/09/2024 14 3333-3352 

21. United States District Court, 
District of Nevada, Robert 
Ybarra, Jr. v. Salvador Godinez, 
Warden et al., Statement of 
Additional Claims, filed May 14, 
1993. 

10/09/2024 14 3353-3371 
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22. United States District Court, 
District of Nevada, Robert 
Ybarra, Jr. v. E.K. McDaniel, 
Warden, et al., Amended 
Petition for Writ of 
Habeas Corpus By A Person in 
State Custody, filed September 
20, 2002. 

10/09/2024 14 3372-3460 

23. In the Seventh Judicial 
District Court for the State of 
Nevada, In and For the County 
of White Pine, Robert Ybarra, 
Jr., v. E.K. McDaniel, Warden, et 
al., Petition for Writ of Habeas 
Corpus (Post- 
Conviction) filed January 14, 
2013. 

10/09/2024 14-15 3461-3550 

24. Nevada Department of 
Corrections, Execution Manual 
dated September 15, 2021. 

10/09/2024 15 3551-3572 

26. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of White Pine, 
Reporter’s Transcript of Trial by 
Jury Volume 1, Tuesday, June 9, 
1981, at 10:00 a.m. 

10/09/2024 15-16 3573-3847 

27. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial 
District Court for the State of 
Nevada, In and For the County 
of White Pine, Reporter’s 
Transcript of Trial by Jury 
Volume 2, Thursday June 11, 
1981. 

10/09/2024 16-17 3848-4141 
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28. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of 
White Pine, Reporter’s 
Transcript of Trial by Jury 
Volume 3, Tuesday June 16, 
1981. 

10/09/2024 17-18 4142-4415 

29. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of White Pine, 
Reporter’s Transcript of Trial by 
Jury Volume 4, Tuesday, June 
18, 1981, at 10:00 a.m. 

10/09/2024 18-19 4416-4679 

32. Nevada Pardon’s Board 
Meeting Partial Transcript of 
Proceedings, December 20, 2022. 

10/09/2024 19-20 4680-4760 

33. Nevada Department of 
Corrections, Medical Directive 
701, dated June 2021. 

10/09/2024 20 4761-4763 

Judgement of Conviction and 
Sentence 

07/23/1981 6 1319-1320 

Letter from the Court to Ed 
Horn 

02/08/1994 8 1954 

Letter from the Court to Mr. 
Ybarra  

02/08/1994 8 1955-1956 

Letter from Ed Horn to the 
Seventh Judicial District Court 
Clerk 

03/22/1994 8 1957 

Letter to Judge Hoyt from 
Lake’s Crossing Enclosing 
Documents 

05/20/1981 5 1121-1129 

Letter to Hoyt Re: McGuire 09/16/1980 4 867-873 
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03/06/2003 9 2099-2110 

Exhibit 3: Declarations 
3.1 Declaration of Thomas 
Casler (August 28, 2002) 

3/06/2003 9 2111-2114 

3.3 Declaration of Esther 
Cencenoris (August 19, 2002)  

3/06/2003 9 2115-2116 

3.4 Declaration of Virginia 
Christensen (August 27, 2002) 

3/06/2003 9 2117-2119 

3.6 Declaration of David Glenn 
(August 22, 2002)  

3/06/2003 9 2120-2121 

3.9 Declaration of Pat 
Humackich (August 23, 2002) 

3/06/2003 9 2122-2123 

3.12 Declaration of Eleanor 
Marcias (August 19, 2002)  

3/06/2003 9 2124 

3.14 Declaration of Selby Morse 
(August 19, 2002)  

3/06/2003 9 2125-2126 

3.15 Declaration of Bill Nugent 
(August 30, 2002) 

3/06/2003 9 2127-2128 

3.16 Declaration of Hazel 
Otterbeck (August 17, 2002)  

3/06/2003 9 2129 

3.19 Declaration of John Tenorio 
(August 29, 2002) 

3/06/2003 9 2130 

3.21 Declaration of Randy 
Vergos (August 20, 2002) 

3/06/2003 9 2131-2132 

3.22 Declaration of Colleen 
Ybarra (August 21, 2002) 

3/06/2003 9 2133-2135 

3.25 Declaration of Marty 
Ybarra (August 19, 2002) 

3/06/2003 9 2136-2138 

3.26 Declaration of Mike Ybarra 
(August 26, 2002) 

3/06/2003 9 2139-2140 

3.28 Declaration of Ralph 
Ybarra (August 19, 2002) 

3/06/2003 9 2141-2142 

3.29 Declaration of Robert 
Ybarra, Sr. (August 21, 2002) 

3/06/2003 9 2143 
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3.30 Declaration of Thomas 
Casler (September 11, 2002)  

03/06/2003 9 2144-2145 

Exhibit 4: Psychiatric 
Reports 
4.1 Evaluation by John Chappel, 
M.D., to Judge Hoyt, December 
18, 1979 

03/06/2003 9 2146-2151 

4.28 History and Physical 
Evaluation with Dr. Louis 
Richnak, Jr., M.D., June 3, 1981 

03/06/2003 9 2152-2156 

Motion for Psychiatric 
Evaluation 

08/09/1980 4 857-866 

Motion to be Relieved as 
Attorney for Petitioner 

03/24/1994 8 1958-1963 

Motion to Continue 05/01/1981 5 1040-1054 
Motion to Dismiss Counts II and 
III of the Information 

04/27/1981 5 1034-1039 

Motion to Disqualify under NRS 
1.235(1) 

11/12/2024 20 4919-4924 

Motion to Place Defendant at 
Lake’s Crossing Center or in the 
Alternative at Psychiatric Unit 
of Nevada State Prison 

03/12/1981 4-5 997-1003 

Notice of Appeal 12/18/2024 20 4950-4952 
Notice of Department 
Reassignment 

11/21/2024 20 4927 

Notice of Entry of Order 12/18/2024 20 4970-4986 
Notice of Entry of Order  03/31/2017 11 2657-2668 
Order Denying Motion to be 
Relieved as Attorney for 
Petitioner  

04/04/1994 8 1964-1966 

Order Denying Motion to Strike 
Retroactivity Issue and For 
Judicial Declaration that 
Retroactivity Issue is Waved 
Order Denying Motion to add 

06/29/1998 8-9 1967-2009 



9 
 

DOCUMENT DATE VOLUME PAGE(S) 
Issue to Supplemental Petition 
for Writ of Habeas Corpus and 
for Reconsideration of Jury 
Separation Issue; Order Denying 
Motion for Leave of Court to File 
Supplemental Brief on Specific 
Issue; Order Dismissing 
Supplemental Petition for Writ 
of Habeas Corpus 
Order Denying Motion to 
Withdraw 

09/09/1981 6 1377-1382 

Order Denying Petition for Writ 
of Habeas Corpus 

12/17/2024 20 4928-4943 

Order Dismissing Petition for 
Writ of Habeas Corpus with 
Prejudice (First Judicial District 
Court) 

12/30/1988 8 1929-1947 

Order for Psychiatric 
Examination  

09/29/1980 4 882 

Order for Return of Defendant 03/02/1981 4 987 
Order Granting Continuance  05/05/1981 5 1117-1118 
Order Granting Motion to 
Dismiss Petition for Writ of 
Habeas Corpus 

07/20/2004 9 2157-2170 

Order Re: Lithium 05/27/1981 5 1130-1131 
Order Re: Petition 07/11/1986 8 1871-1928 
Order Terminating Court 
Appointment 

12/7/1993 8 1952-1953 

Order to Withdraw Lithium 
Treatment 

05/05/1981 5 1119-1120 

Order Transferring Case to 
Department 1 

11/18/2024 20 4925-4926 

Petition for Writ of Habeas 
Corpus (Post-Conviction) 

03/06/2003 9 2010-2098 

Petition for Writ of Habeas 
Corpus (Post-Conviction) 

10/10/2024 20 4764-4918 
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Reporter’s Transcript of Motion 
for Continuance 

05/04/1981 5 1055-1116 

Reporter’s Transcript of Motions 
Proceedings 

03/20/1981 5 1004-1009 

Reporter’s Transcript of Motion 
to Disqualify Counsel 

08/03/1981 6 1321-1349 

Reporter’s Transcript of Petition 
for Post Conviction Relief 
Hearing: Volume 1 

09/16/1985 7 1552-1722 

Reporter’s Transcript of Petition 
for Post Conviction Relief 
Hearing: Volume 2 

09/17/1985 7-8 1723-1870 

Reporter’s Transcript of 
Proceedings: Competency 
Hearing 

11/11/1980 4 883-981 

Reporter’s Transcript of 
Proceedings: Motion for 
Psychiatric Examination 

09/22/1980 4 874-881 

Reporter’s Transcript of Trial by 
Jury Volume V 

06/23/1981 5-6 1132-1315 

Stipulation re: EEG 06/19/1981 6 1316 
Transcript of Proceedings: 
Arraignment 

1/24/1980 1 19-31 

Transcript of Proceedings: 
Hearing on Motions 

3/30/1981 5 1010-1033 

Transcript of Proceedings, 
Hearing on Motion to Strike the 
Death Penalty 

04/29/2008 9-10 2171-2400 

Transcript of Proceedings, 
Hearing on Motion to Strike the 
Death Penalty 

04/30/2008 10-11 2401-2611 

Transcript of Proceedings, 
Motion for a Mental 
Examination  

11/6/1979 1 1-16 

Transcript of Proceedings: 
Motion for Change of Counsel 

03/10/1981 4 988-996 
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Cl,A.IM TWRL VE 

2 Petitioner was deprived of due process, equal protection, effective assistance of counsel 

3 and a reliable sentence Jue to the failure of defense counsel to provide effective assistance on 

4 direct appeal. U.S. Const. Amends. Vt. VHI, XIV� Nev. Const. Art. I.§§ 3, 6, and 8; Art. IV,§ 

5 21.

6 SUPPORTING FACTS 

7 L On direct appeal, counsel did not raise as issues, or d id not raise adequately as 

8 federal constitutional issues, the claims raised in this petition as Claims Three, Four, Five, Six, 

9 Seven, Nine, Ten, Thirteen, Fourteen, Fifteen, Sixteen, Nineteen, Twenty, Twenty-One, Twenty­

IO Four, Twenty-Five. and Twenty-Six which are incorporated by this reference as if fully set forth. 

11 2. Counsel's failure to raise these issues was the result offailure to recognize them

12 because of lack of knowledge, skill and training and not for any tactical or strategic reason within 

13 the range of reasonable comp«!tence. 

14 3. It is reasonably probable that a more favorable result would have been obtained if

15 all of these claims had been raised and reviewed under the standard for federal constitutional 

16 errors, which requires the state to prove the errors harmless beyond a reasonable doubt. The 

17 conviction and sentence must therefore be vacated. 

18 
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CLAIM THIRTEEN

Petitioner's conviction and death sentence are invalid under the state and federal

3 constitutional guarantees ofdue process, equal protection, trial before an impartial jury and a

4 reliable sentence due to the substantial and injurious effect of a consistent patter of prosecutorial

5 misconduct and overreaching which distorted the fact finding process and rendered the trial and

6 sentencing hearing fundamentally unfair. U.S. Const. Amends. V, VI, VIII, & XIV; Nev. Const.

7 Art. I, $$ 3, 6, and 8; Ar IV, $ 21.

8 SUPPORTING FACTS

9 1, Significant prosecutorial misconduct and overreaching occurred during Mr

IO Ybarra's trial and sentencing. This misconduct sought to improperly take advantage of an

ll essentially unrepresented defendant, was prejudicial to Mr. Ybarra, and violated Mr. Ybarra's

12 clearly-established state and federal constitutional rights

13 2. The prosecutor committed misconduct during closing argument during the guilt

I4 phase by making numerous, impermissible appeals to passion and prejudice, arguing to the jury

I5 that the right to a jury trial includes that the defendant is tried "in the community where the

16 alleged crime was committed." RT 6/23/81 p.1154.

17 3. The prosecutor impermissibly appealed to the jury, throughout the trial, to use

18 "common sense," essentially asking them to disregard the evidence, the defense, and the medical

19 testimony. The prosecutor then told the jury to use common sense, and not to "be quibbling like

20 a bunch of Philadelphia lawyers." Id. at 1157, 1161, 1164, 1171(a), 1173, 1178, 1184.

2l 4. The prosecutor attempted to enrage the jurors by reminding them of how they

22 must have felt when they first heard what had happened to the victim. He said that most people

23 who heard about this case "were shocked, absolutely shocked. They were appalled at the

24 suffering that a young teenage girl would have to have gone through." He continued to elicit rage

25 by stating that "I would dare say that some people were what you might call 'up in arms' about

26 the situation." Id. at 1158.

27

28

41
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5. The prosecutor's misconduct continued when he impermissibly appealed to the

jurors who lived in Ely, the town in which the crime occurred, by reminding jurors of the fact that

they lived in the community and were familiar with the victim's family. He continued his

impermissible appeal by comparing this crime to the bombing ofPearl Harbor. He defined

'infamy' as "evil reputation brought about by something grossly criminal, shocking, or brutal; an

extreme and publically now criminal or evil act." He reminded the jury that the bombing ofPearl

Harbor, is known as "a day that will live in infamy" and he then stated that "that day of infamy for

this nation parallels what I call a day of infamy for a family in Ely, Nevada." Id. at 1159. The

prosecutor continued to elicit sympathy and anger by telling the jury that when the victim finally

died, "her day of infamy was over and so was her life." [d. at 1168.

6. The prosecutor committed misconduct by attempting to influence the jurors, many

ofwhom knew him personally, by continually informing the jury ofhis belief and opinion of the

case, the evidence, the medical experts, and the defendant. Id. at 1158, 1161, 1162, 1173, 1174,

1177, 1179, 1181, 1183, 1184, 1185, 1248. The prosecutor stated that is his "opinion" that the

evidence shows that defendant tried to take advantage of victim. Id. at l161. The prosecution

"surmised" that the victim got away from the defendant, that the defendant caught up with her,

and "at that point her shoes were removed from her...he didn't untie them, he just pulled them

off." [d. at 1162. The prosecutor then proceeded to ask, "had she consented to have intercourse

with him (the defendant)? I think not." Id. at 1173. The prosecutorial misconduct continued

when the prosecutor gave his opinion, by stating that "I believe that the facts will clearly show

that, in fact, murder in the first degree had occurred." Id. at 1174-1175. The prosecutor

appealed to the jury prior to reading a letter written by defendant, when he made a comment that

he had "never been able to write like this..." Id. at 1248. The prosecutor's appeal to the jury

continued when, in referencing a gun found in defendant's vehicle, the prosecutor made a point to

say that "I don't like to handle these things much." Id. at 1252. The prosecutor continued his

misconduct by mocking the insanity defense offered by the defendant. The prosecutor

impermissibly attempted to discredit defendant's legally mounted insanity defense by asserting

42
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that defendant's defense was simply a "devil made him do it" excuse for committing the crime. Id.

at 175, 1181. The prosecutor also intended to confuse the jury by misstating the application of

the insanity defense. He asked the jury if they would "have found the defendant not criminally

responsible for his acts by a vote ofyour members the day before he killed Nancy Griffith." Id. at

1257. The question is not whether the defendant was insane prior to the act, but whether he was

insane during the act. The prosecution intended to mislead the jury by intentionally confusing

competency and insanity. He reiterated the fact that the defendant had been found competent by

several doctors, by stating, "Do you know that most of those doctors found him competent to

stand trial? That is why we are here today, otherwise he would still be in the mental institution

waiting, waiting to get well to go to trial." The prosecutor then implied to the jury that defendant

had been competent for a long time prior to trial, by stating, "He was well and ready to go to trial

a long time ago, much long ago." Id. at 1252. The prosecutor continued his appeal to the jury

and continued his attack ofMr. Ybarra's constitutionally protected defense, when in talking about

defendant's plea of not guilty by reason of insanity, he explained "I am a little confused and

perhaps it is my inability to keep up, ... When you say not guilty you are saying you didn't

commit the crime. I just do not understand it. It's beyond my comprehension." Id. at 1253.

The prosecutor again committed misconduct by attempting to elicit sympathy and rage by

speculating and introducing facts not in evidence, such as suggesting that the defendant was upset

with something the victim had said or done. The prosecutor compounded the misconduct by

telling the jury that "she (the victim) may have pushed him off. She may have kicked him. She

may have said 'Tm going to tum you in.' Whatever it was, he caught up with her at the wash

again and the beating began again. It began until a lifeless body was left lying there in that wash."

ld. at l165. He continued his misconduct by speculating about the victim's actions when he

stated "..at this point Nancy began to come conscious, probably sat up, and probably even stood

up.." Id. at l165. The prosecutor continued to assume facts not in evidence when he told the

jury that the defendant's point in burning the victim "wasn't just to kill somebody. His point was

to really do away with somebody... He (the defendant) anticipated that the body likely would not

43
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have been found for a long period of time." Id. at 1253. In contrasting the defendant's attomey

7 to himself, the prosecutor intended, impermissibly, to elicit sympathy for the prosecution. He

3 stated that the defense attomey can refer to his client, that "he (defendant's counsel) has got a real

4 live client there, somebody he can turn to and say, yes, this is the man I represent." He continued

5 his appeal by saying "we (the prosecution) represent the people of the State of Nevada, but

6 nobody comes up here to sit with us." "...[O]ur client is everybody-it is the young, the old, it's

7 the families, it's the entire people of the State of Nevada. [ can't tum to them and say, here they

8 are, that's who I represent. We do that in the best way possible."Id. at 1258. The prosecution

9 impermissibly intended to enrage the jury by stating: "for the final comparison in this case, take a

10 look at the victim before and after this crime and then think about faith in your fellow men." Id.

1 at 1262. The prosecutor committed misconduct when, despite the fact that defendant did not

12 testify, the prosecution attempted to discredit the defense and prove guilt by instructing the jury

13 to observe the defendant's demeanor, and to take note of "...how much defendant slumps in the

14 courtroom." Id. at 1263. The prosecution committed misconduct by impermissibly exploiting an

15 objection made by defendant. Defendant's attorney objected to the prosecution's line of

I6 questioning on a particular doctor, and in his closing statement, the prosecutor reminded that jury

I7 that the "defense came up out of their chairs and said we object." Id. at 1253. Despite the fact

18 that objections are a necessary part of client advocacy, the prosecution highlighted this particular

19 objection in an attempt to undermine the defense, and make the jury believe that the defendant's

20 objections were suspect.

21 7. The prosecutor committed misconduct by making impermissible appeals to passion

22 and prejudice during his opening statement during penalty phase proceedings by asking the jury to

23 consider the youth of the victim when deciding upon a punishment, RT 6/26/81 p.60. The

24 prosecutor stated: "...what about the youth of the victim? Shouldn't she have had a break...?" [d.

25 The prosecutor also committed misconduct by denigrating petitioner's mitigation presentation of

26 defendant's youth. The prosecutor mocked the defense's appeal for mercy on the grounds ofhis

27 young age, and asked the jury where responsibility started. He then stated that "we give the right

28
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to vote to people who are eighteen, when you are twenty-one you can gamble, you can drink, and

7 the defendant was, beyond a reasonable doubt, all of those things." Id. The prosecutor continued

3 with his impermissible appeals to passion and prejudice throughout his argument, and at one point

4 he attacked the role ofa defense attomey by questioning the defense attomey's feelings about

5 humanity. He continued to commit misconduct when he informed the jury that "I have a different

6 feeling and a different approach to man's inhumanity to man than the defense attorneys do. It's a

7 real feeling." Id. at 104.

8 8. During the state's rebuttal closing argument, the prosecutor committed misconduct

9 by arguing that the jurors should not accept the defense's "guilt trip" and should disregard

10 defendant's presentation about the process of carrying out the death penalty. Id. at 104. The

I1 prosecution then impermissibly attacked the defendant when he raised the issue of the death

12 penalty's effectiveness. Id. at 106. The prosecution urged the jury to disregard the detailed

I3 studies presented by the defense, and apply the death penalty. Id. The prosecutor stated that the

(4 jury should not be concerned with the death penalty, because the law is appropriate, and even if

15 its not, "the place to change the law is where the law is made, in the legislature. Tell these facts

16 and figures that were placed on the board to them." Id. at 106. The prosecutor continued his

17 misconduct by discussing an issue for which he had no evidence. He urged the jury that the death

18 penalty is a deterrent, and therefore the jury did not need to concem itselfwith any discussion of

19 the effectiveness of the death penalty. Id. at 106-107. The prosecutor continued advocating for

20 the death penalty as a deterrent by claiming that "...people who go in and hold up the gas station

21 with their finger in their coat...or the toy gun..." do so because they "...didn't want the death

22 penalty." Id. at 109. The prosecutor then stated that the defense's presentation "was simply an

23 attempt not only to open your eyes to what would happen, but also to make a guilt transfer, to

24 convert you people into the executioner today so that when you deliberate the feeling in you

25 would be 'am I the one killing him?"He then urged the jury not to worry about sparing Mr.

26 Ybarra' life, since they were not the ones killing him, since the jury was not the executioner. [d.

27 The prosecution continued to attack the defendant's appeal for mercy by belittling the defense's

28
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presentation of a botched execution, and by introducing facts from a separate case from another

7 state several years prior to defendant's case. Id. at 105. Then, in order to justify seeking the

3 death penalty in this case, the prosecutor introduced facts from a case he had prosecuted prior to

4 this case. Hc told the jury that the death penalty was not appropriate in that case, so in "that

5 particular case I made the decision not to seek the death penalty." He quickly followed that up by

6 stating "..but some cases are appropriate for the death penalty." (d. at 109. The prosecutor's

7 misconduct continued when he impermissibly appealed to the jury by introducing facts from a

8 third unrelated case, in which witness watched as the victim was attacked. ld. at 112. In order to

9 illicit anger, and to induce the jury into taking revenge against the defendant, the prosecutor

10 compared that prior case to the present case, and stated that "On the night of September 28,

11 1979, Nancy Griffith died. There weren't 38 people there to watch, but by sitting here for two

12 weeks through this trial, you ladies and gentlemen, become the witnesses to a serious crime" fd.

13 9. The prosecutor committed misconduct when he impermissibly compared the death

14 penalty to Christianity, in an effort to validate the death penalty. [d. at 107. He stated that "for

15 some two thousand years, Christianity has been on this earth to do away with sin. Has it

16 happened? Using the same argument, should we do away with the churches, the Bible,

17 Christianity? I would submit we should not." Id. The prosecutor continued his appeal by stating

I8 that "I read the Bible from time to time, not a lot, but a little bit. It is disturbing to see it misused.

19 The prosecution continued, asserting that defendant also "misquoted" and "misimplied"(sic), the

20 Bible. Id.

21 I0. The prosecutor's extensive, intentional misconduct, especially when combined

22 with the substantial pattern of errors demonstrated elsewhere in this petition, was so egregious as

23 to require the vacation of the conviction and sentence without any specific showing ofprejudice.

24 In the alternative, the prosecutor's extensive misconduct in this capital case substantially and

25 injuriously affected the fairness of the trial and rendered Mr. Ybarra's conviction and sentence

26 fundamentally unfair; and the state cannot show, beyond a reasonable doubt, that this misconduct

27 did not affect the conviction and sentence.
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CLAIM FOURTEEN

2 Mr. Ybarra's conviction and death sentence are invalid under the state and federal

3 constitutional guarantees of due process, equal protection, trial before an impartial jury and a

4 reliable sentence and under international law because the statutorily-mandated change ofvenue

5 procedure forced petitioner to chose between his right to a speedy trial and his right to a fair and

6 impartial trial. U.S. Const. Amends. V, VI, VIII & XIV; Nev. Const. Art. 1, $$ 3, 6, and 8; Art.

7 IV,$21.

8 SUPPORTING FACTS

9 1. At the time of Mr. Ybarra's trial and sentencing, Nevada law provided in relevant

10 part:

II "An action for removal ofa criminal action shall not be granted by the court until after the

12 voir dire has been conducted..."

13 (Nev.Rev.Stat. $ 174.455(2) (pre-1981 amendment))

14 2. At the time of Mr. Ybarra's trial and sentencing, Nevada law required petitioner to

15 appeal the trial judge's denial of his change of venue motion immediately to the Nevada Supreme

16 Court.

17 (Nev.Rev.Stat. $ 2.090(2) (pre-1981 amendment))

18 3. These change of venue statutes, when read together, effectively denied petitioner

19 his constitutional right to a speedy trial. Petitioner sought to invoke his right to a fair and

20 impartial jury by moving the court to change to venue of petitioner's capital trial. By doing so,

21 petitioner was forced to forego his constitutional right to a speedy trial, because statutorily

22 mandated immediate appeal to the Nevada Supreme meant that petitioner's trial could not begin

23 until the count ruled on the issue.

24 4. Petitioner's trial began on March 31, 1980, and after six days of voir dire the jury

25 was swom. At that time defense counsel, as required under then-existing Nev.Rev.Stat. }

26 174455(2), moved for a change of venue. The motion was denied by petitioner's trial judge, and

27 as required by then-existing Nev.Rev.Stat. $ 2.090(2), defense counsel immediately appealed the

28
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4 the Nevada law that required this immediate appeal violated petitioner's constitutional right to a

5 speedy trial.
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16 substantially and injuriously affected the validity of the guilty phase and sentencing process and

17 rendered Mr. Ybarra's conviction and sentence fundamentally unfair. The State accordingly

18 cannot show, beyond a reasonable doubt, that this error did not affect the conviction and

The unconstitutional statutorily-mandated procedural scheme in this capital case

Nevada's statutory change of venue procedure, as it existed in March 1980,

7.

6.
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denial of the motion for change of vcnue to the Nevada Supreme Court.

5. The Nevada Supreme Court did not issue a decision on the motion until October 8,

1980. This impermissible delay had the effect of denying petitioner his right to a speedy trial, and3

6

2

19 sentence.

20

21

..,..,

23

24

25

26

27

28

15

7 contravened the rights afforded to petitioner under the U.S. Constitution. Amendment VI of the

8 U.S. Constitution provides in relevant part that "In all criminal prosecutions, the accused shall

9 enjoy the right to a speedy and public trial, by an impartial jury..." However, under then-existing

10 Nevada law, petitioner had to chose to either invoke his right to a fair and impartial jury or his

II right to a speedy trial. In an unsuccessful attempt to receive a fair trial, petitioner moved the trial

l2 court to change the venue. Defense counsel was required to immediately appeal the denial, and

13 petitioner's capital trial could not being until the Nevada Supreme Court issued a decision, eight

14 months after trial had been scheduled to begin.
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CLAIM FIFTEEN

Petitioner's conviction and sentence are invalid under the constitutional guarantees of due

3 process of law, jury trial, effective assistance of counsel and a reliable sentence due to the

4 medication ofpetitioner throughout his capital trial. U.S. Const. Amends. VI, VIII, XIV; Nev.

5 Const. Art. 1, $$ 3,6, and 8; Art. IV, $21.

6 SUPPORTING FACTS

7 l. Petitioner was administered massive doses of psychotropic medications at Lake's

8 Crossing in an effort to make him competent to proceed in the prosecution designed to result in

9 his execution. Ex. 5.\A. Except for a period that his mediation was stopped to allow a test to be

I0 performed, RT (5-4-81) 49, petitioner was continuously medicated with strong psychotropic

II medication throughout the trial proceedings. Ex. 5.3.

12 2. The trial court was aware that petitioner was heavily medicated but it did not

13 conduct a hearing to determine whether the medication was necessary. The medication was

14 administered under order of the court. RT (5-4-81) 49.

15 3. Petitioner did not knowingly and intelligently consent to the administration of

16 psychotropic medication, which was administered for the purpose of making him undergo a

17 capital trial and was not administered in petitioner's own interests due to medical necessity.

18 4. Neither the court, nor the prosecutor, nor defense counsel, informed the jury that

19 petitioner was under heavy medication during trial.

20 5. The conduct of the trial while petitioner was heavily medicated, without informing

21 the jury, was prejudicial. The medication made the petitioner passive, blunted his affect, made

22 him appear wooden and uninterested in the proceedings and not remorseful over the offense, and

23 left him virtually sedated. The jurors observed petitioner's demeanor and behavior at trial and

24 believed he looked "normal." Ex. I.I.I, EH-6404; see Ex. 1.S.A. The juror's inaccurate

25 assumptions about the meaning ofpetitioner's demeanor at trial requires vacation of the

26 conviction and sentence.
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CL.AIM SIXTEEN

Petitioner's conviction and death sentence are invalid under the constitutional guarantees

3 of due process, jury trial and a reliable sentence due to the failure of the trial court to conduct a

4 hearing on petitioner's competence to proceed. U.S. Const. Amends. VI, VIII, XIV; Nev. Const.

5 Art.I, $3,6, and 8;Art. IV, $ 21.

6 SUPPORTING FACTS

7 I. Following the trial court's finding that petitioner was incompetent to proceed,

8 petitioner was incarcerated at Lake's Crossing and heavily medicated. Exs. 5.3, 5.4. He was

9 retumed to court after three mental health professionals certified that he was competent to

10 proceed. Exs. 4.19, 4.20, 4.21.

ll 2. The court did not conduct any hearing on the question ofpetitioner's competence.

12 The court was aware of petitioner's continuing mental impairments, from the previous

13 competence hearing, which resulted in petitioner's commitment to Lake's Crossing because he

14 was incompetent, RT (11-11-80) 98, and the reports of the Lake's Crossing mental health experts

15 themselves, Exs. 4,19, 4.20, 4.2, (defendant was "undoubtedly taking drugs") and the court was

16 also aware that petitioner was heavily medicated prior to trial. RT (5-4-81)49.

17 3. A reasonable jurist would have continued to have a doubt as to petitioner's

18 competence to proceed, in light of the petitioner's heavy psychotropic medication, his withdrawal

19 from medication for testing shortly before trial, the reinstitution of medication, and petitioner's

20 blunted and passive affect throughout the proceedings. A reasonable jurist would not have

2I proceeded to trial without a hearing on the reports from Lake's Crossing, with cross-examination

22 of the experts on the bases of their conclusions, to allow the court to make the determination of

23 petitioner's competence, which only the court could make. If the court had conducted a hearing,

74 evidence would have been elicited demonstrating the inadequacy of the reports and examinations

25 concluding that petitioner was competent and that petitioner was, in fact, incompetent. Exs. 2.1,

26 2.2, 2.6, 4.33, 4.35, 4.36.
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4. The failure to conduct a hearing to determine the petitioner's competence to

proceed is reversible error per se and rcquires vacation of the conviction and sentence.
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CL.AIM SEVENTEEN

Petitioner's conviction and sentence are invalid under the constitutional guarantees of due

3 process, trial by jury, and reliable sentence due to petitioner's incompetence at the time of trial

4 and throughout subsequent proceedings. U.S. Const. Amends. VI, VIII, XIV; Nev. Const. Art. I,

5 S$3,6, and 8; Ar. IV, $ 21.

6 SUPPORTING FACTS

7 I. Petitioner suffers from severe mental illness which interferes with his ability to

8 understand and act rationally, with his memory and with his judgment. Exs. 2.1, 2.2, 2.6, 4.33,

9 4.35, 4.36. These conditions remain present even when petitioner is administered psychotropic

10 medications. Exs. 2.2, 2.6.

1l 2. Before trial, petitioner was found incompetent and treated with significant doses of

12 psychotropic medication at Lake's Crossing. Exs. S.1.A, 5.3. When he was returned to court he

I3 remained under psychotropic medication intended to make him competent. Exs. 5.1.A, 5.3 RT

14 (9-8-81) 49. Despite this medication, petitioner remained unable to assist or direct counsel

15 rationally in his defense or to understand the proceedings rationally. Exs. 2.1, 2.2., 2.6, 4.33,

16 4.35, 4.36.

17 3. During subsequent proceedings, petitioner has remained incompetent and unable to

18 understand rationally the nature of his legal situation or to assist counsel rationally. Petitioner no

19 longer has accurate memory of his own history, the trial proceedings or subsequent proceedings

20 on review or his conviction and sentence. Exs. 2.1, 2.2, 2.6.

21 4. The conduct of the trial and subsequent proceedings while petitioner was

22 competent is prejudicial per se and requires vacation of the conviction and sentence.
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CLAIM EIGHTEEN

Petitioner's conviction and sentcncc are invalid under the constitutional guarantees ofdue

3 process, equal protection, jury trial, right to present a defense, effective assistance ofcounsel and

4 areliable sentence due to the failure of the mental health experts to provide adequate assistance.

5 US. Const. Amends. VI, VIII, XIV; Nev. Const. Art. I, $ 3, 6, and 8; Art. IV, $ 21.

6 SUPPORTING FACTS

7 l. In preparing and presenting the defense case, trial counsel obtained the assistance

8 of mental health experts. The experts did not conduct adequate neuropsychological testing and

9 other examinations and did not advise counsel that it was necessary.

10 2. Petitioner's severe head injury as a child, and his changes in behavior after it,

l1 would put a reasonable mental health professional on notice of the need for neuropsychological

12 testing, which was available at the time of petitioner's trial and which was consistent with the

13 professional standard ofcare. Some testing was done.

14 3. A neuropsychologist is professionally equipped to identify brain damage, through

15 neurological testing, that may not be detectable by other means and to confirm the presence of

16 brain damage objectively and assess its effects or to conduct professionally adequate examinations

I7 and investigation.

18 4. The mental health experts' failure to conduct or obtain neuropsychological testing

19 was prejudicial. Current testing confirms the existence of deficits in brain functioning likely due

20 to petitioner's head injury and consequent impairment of brain functioning and psychological

21 effects resulting from those impairments. Exs. 2.1, 4.34, 4.35, 4.36.

22 5. The failure of mental health professionals to perform adequately substantially

23 prejudiced the defense. The absence of such objective confirmation of the existence of

24 petitioner's impairments allowed the court and the jury to believe they were feigned, and resulted

25 in an inaccurate evidentiary picture with respect to the issues of competence, insanity, and

26 mitigation, and the conviction and sentence must be reversed.

27
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CLAIM NINETEEN

Mr. Ybarra's conviction and death sentence are invalid under the state and federal

3 constitutional guarantees ofdue process, equal protection, effective assistance ofcounsel,

$ compulsory process, trial before an impartial jury and a reliable sentence and under international

5 law due to the trial court's improper admission of a prior felony conviction during the sentencing

6 phase of petitioner's trial, which improperly infected the sentencing phase of petitioner's trial.

7 U.S. Const. Amends. V, VI, VIII & XIV; Nev. Const. Art. I, S$ 3, 6, and 8; Art. IV, $ 21.

8 SUPPORTING FACTS

9 l. At the sentencing hearing in Mr. Ybarra's case, the prosecutor introduced a

I0 Califomia order of probation into evidence as proofof petitioner's prior felony conviction for

11 assault with a deadly weapon or with force likely to produce great bodily injury, an offense to

12 which petitioner entered a guilty plea. Ex. 7.8. The probation order was used as proofof the

13 alleged aggravating factor that "the murder was committed by a defendant who was previously

I4 convicted ofa felony involving the use or threat of violence to the person of another." Ex. 7.9.

15 This evidence constituted the only evidence used by the prosecutor to show the existence of the

16 aggravating factor. No transcripts of the proceeding, or other supporting documents, were ever

17 introduced. The jury found this aggravating circumstance, Ex. 7.10, and petitioner was

18 sentenced to death.

19 2. Petitioner has obtained a copy of the record of that California case as part of these

20 state habeas corpus proceedings. There is nothing in the record of the Califomia conviction that

21 shows that petitioner entered his guilty plea freely and voluntarily. The transcript of the plea

22 hearing itself (Ex. 7.8) reveals that the court did not canvass Mr. Ybarra at all, but rather accepted

23 his plea without any inquiry that would demonstrate that the plea was entered knowingly and

24 voluntarily, as the constitution requires.

25 3. This error is especially important in petitioner's case. During penalty phase

26 deliberations, the court received a question from the jury regarding the Califomia offense. RT

27 6/26/81 p.I14. The jury asked what Mr. Ybarra had been charged with, and the definition of

28
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aggravated assault. Id. The court responded by informing the jury that Mr. Ybarra had been

7 charged with violating Section 245A of the California Penal Code, which is a fclony involving the

3 use or threat ofviolence to the person of another. [d. The jury then found the prior conviction as

4 an aggravating factor. Ex. 7.10.

5 4. The statute defining the aggravating factor is impermissibly vague under the

6 federal constitutional guarantee of due process of law. The characterization of a felony

7 conviction as one "involving the use or threat of violence" does not impose any standards to guide

8 prosecutors, judges or juries as to what offenses are within the scope of the factor or what kind of

9 degree of threat or violence would bring a conviction within the vague statutory language, which

I0 could apply to conduct that is so de minimis that it could not justify imposition ofa death

II sentence. Given that petitioner's prior offense resulted only in the imposition of probation, it was

12 not considered egregious enough by the convicting court to justify a substantial sanction. The

13 conviction therefore does not supply a rational basis for imposing death-eligibility by providing a

14 rational distinction in culpability between the few cases in which the death penalty should be an

15 option and the many cases in which it is not.

16 5. The State cannot show, beyond a reasonable doubt, that the constitutional

17 infirmities present here were harmless beyond a reasonable doubt; in the alternative, the

18 prosecutor's use of petitioner's conviction without proof that the plea was knowingly and

19 voluntarily entered violations substantially and injuriously affected the fairness of the proceedings

20 and prejudiced Mr. Ybarra.
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CLAIM TWENTY

Petitioner's sentence is invalid under the constitutional guarantees of due process, equal

3 protection, and a rcliable sentence due to the failure of the prosecution to produce a certified copy

4 of the judgment of conviction with respect to the prior felony conviction involving the use or

5 threat of violence aggravating circumstance. U.S. Const. Amends. V, VIII, XIV; Nev. Const.

6 An.I, S$ 3,6, and 8; Art. IV, $ 21.

7 SUPPORTING FACTS

8 1. In June, 1981, the State filed an Amended Notice of Intent to Seek Death Penalty

9 in Mr. Ybarra's case. As part of that Notice, the state alleged, inter alia, that petitioner had

IO sustained "(t) A felony conviction involving the use or threat of violence to the person of another,

l1 to-wit: Assault With A Deadly Weapon or force likely to produce great bodily injury, a violation

12 of Califoria Penal Code Section 245(a)..." With respect to that aggravating factor, the State

13 alleged that "The evidence will consist of the Judgment ofConviction; Sacramento County

14 Sheriffs Department records; the testimony of the investigating officer; and the Sacramento

15 County Prosecuting Attorney." No certified copy of the judgment ofconviction was ever

16 introduced, in violation of state law. The fact that evidence of that alleged aggravating factor did

I7 not satisfy state statutory requirements invalidates petitioner's death sentence.

18 2. OnJune 27, 1981, the sentencing jury found the existence of the aggravating

19 circumstances that the murder was committed by a defendant who was previously convicted of a

20 felony involving the use or threat of violence to the person ofanother, along with other

2I aggravating circumstances. Ex. 7.10. On direct appeal, the Nevada Supreme Court upheld the

22 death sentence and the aggravating circumstance found by the jury.

23 3. Under Nevada law, the State's evidence used to prove the prior felony conviction

24 aggravating circumstance was constitutionally infirm. Nevada law requires that all prior

25 convictions used to enhance a sentence be proven using a certified copy of the prior judgment. of

26 conviction. No such document was ever introduced in this case. Ex. 7.8. In petitioner's case, the

27 prosecution offered, and the court accepted, a California order of Probation to show petitioner's

28
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prior conviction. Ex. 7.8. No judgment of conviction was offered by the prosecution or required

by the court. Ex. 7.8. Failure to satisfy the unequivocal requirements of state law arbitrarily

deprived petitioner ofa state-created liberty interest in violation of the due process guarantee of

the federal constitution. The evidence submitted was insufficient to prove the aggravating

circumstance beyond a reasonable doubt, to a degree of reliability required by the due process

guarantees of the federal constitution and the Nevada Constitution.

4. In addition to the absence of a certified copy of the conviction as required by

Nevada law, Mr. Ybarra's conviction is constitutionally infirm because his prior guilty plea was

not knowingly and voluntarily centered, and because the court failed to canvas Mr. Ybarra before

accepting his plea. Petitioner incorporates the allegations ofClaim Eighteen as if fully set forth

herein.

5. The lack of proof beyond a reasonable doubt of the prior violent felony conviction

aggravating circumstance is prejudicial per se. Under state law, a sentence of death cannot be

imposed without a valid finding that the aggravating circumstances are not outweighed by any

mitigating circumstances. Since the prior violent felony conviction aggravating circumstance is

constitutionally infirm, there is no way of knowing whether the jury would have imposed a

sentence of death had it not been able to consider this aggravating circumstance
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CLAIM TWENTY-ONE

Petitioner's conviction and sentence are invalid under the constitutional guarantces ofdue

3 process, trial by jury, effective assistance of counsel and a reliable sentence due to jury

4 misconduct. U.S. Const. Amends. VI, VIII, XIV; Nev. Const. Art. I, j$ 3, 6, and 8; Art. IV, $

5 21.

6 SUPPORTING FACTS

7 l, During voir dire examination, the jurors asserted that they could consider all of the

8 potential penalties if petitioner was found guilty of the murder, and on that basis the trial court

9 qualified the jury.

I0 2, During either the trial or the jury deliberations, some or all of the jurors agreed

11 that they would impose the death penalty if they found petitioner guilty. Ex. 1.1.E, EH-6399

12 (Bowler).

13 3. The agreement by some or all of the jurors as to what penalty should be imposed in

14 the event of a guilty verdict was misconduct and it deprived petitioner of an impartial jury in the

I5 penalty phase of trial due to the pre-judgment of the appropriate penalty. The lack of an impartial

16 jury is structural error which requires vacation of the death sentence.

17 4. During trial, some jurors encountered petitioner in the hall of the courthouse and

18 observed his apparently "normal" demeanor in sharing a water fountain, as evidence that he was

19 not insane or impaired. Exs. I.1.I, EH-6404.

20 5. Observation and consideration of petitioner's out-of-court demeanor and behavior

21 constituted misconduct as reception ofevidence outside of the judicial proceedings. This

22 misconduct was prejudicial because the extra-judicial observation infected their deliberations

23 including that petitioner was not insane or otherwise impaired. The effect of these observations

24 was additionally prejudicial, because petitioner was under heavy psychotropic medication at the

25 time of trial, which gave him a dull, passive and a synthetically normal affect, which did not reflec:

26 the severity ofhis mental illness. Petitioner incorporates the allegations ofClaim Fourteen.

27
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6. The influence of the jurors' extrajudicial observations of the defendant

substantially prejudiccd petitioner and the conviction and sentence must be vacated.
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CL.AIM TWENTY-TWO

Petitioner's conviction and sentence violate the constitutional guarantees of due process of

law, equal protection of the laws and a reliable sentence and international law because petitioner's

capital trial and sentencing and review on direct appeal were conducted before state judicial

officers whose tenure in office was not during good behavior but whose tenure was dependent on

popular election. U.S. Const. Art. VI, Amends. VII, XIV;; International Covenant onCivil and

Political Rights Art. XIV; Nev. Const. Art. 1, $$ 3, 6, and 8; Art. IV, $ 21.

8 SUPPORTING FACTS

9 1. The tenure ofjudges of the Nevada state district courts and of the Nevada

I0 Supreme Court is dependent upon popular contested elections. Nev. Const. Art. 6 $$ 3, 5.

t l
12

2. The justices of the Nevada Supreme Court perform mandatory review of capital

sentences, which includes the exercise of unfettered discretion to determine whether a death

I3 sentence is excessive or disproportionate, without any legislative prescription as to the standards

14 to be applied in that evaluation. Nev. Rev. Stat. $ 177.055(2). Petitioner incorporates the

15 allegations of Claim Twenty-Two.

I
16

17

3. At the time of the adoption of the United States Constitution, the common law

definition of due process of law included the requirement that judges who presided over trials in

18 capital cases, which at that time potentially included all felony cases, have tenure during good

19 behavior. All of the judges who performed the appellate function of deciding legal issues reserved

I 20 for review at trial had tenure duríng good bchavíor. This mechanism was íntended to. and did,

21 preserve judicial independence by insulating judicial officers from the influence of the sovereign

that would otherwise have improperly affected their impartiality.

23 4. Nevada law does not include any mechanism for insulating state judges and justices

24 from majoritarian pressures which would affect the impartiality of an average person as a judge in

25 a capital case. Making unpopular rulings favorable to a capital defendant or to a capitally-

26 sentenced appellant poses the threat to a judge or justice of expending significant personal

27 resources, ofboth time and money, to defend against an election challenger who can exploit

28
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popular sentiment against the jurist's pro-capital defendant rulings, and poses the threat of

ultimate removal from office. These threats "offer a possible temptation to the average [person]

as a judge . .. not to hold the balance nice, clear and true between the state and the [capitally]

accused." Tumeyv. Ohio, 273 U.S. 510, 532 (1927). One justice of the Nevada Supreme Court

has acknowledged publicly that the time and expense of an election challenge involving a charge

that a sitting justice was "soft on crime" due to a ruling that favored the defense "was not lost on"

the elected Nevala judiciary.

8 5. Judges and justices who are subject to popular election cannot be impartial in any

9 capital case within due process and international law standards because of the threat of removal as

10 a result of unpopular decisions in favor of a capital defendant.

1I 6. Conducting a capital trial or direct appeal before a tribunal that does not meet

i

12 constitutional standards of impartiality is prejudicial per se and requires that petitioner's capital

13 conviction and sentence be vacated.

14
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CLAIM TWENTY-TIREE

Mr. Ybarra's conviction and death sentence are invalid under the state and federal

3 constitutional guarantees of due process, equal protection, and a reliable sentence due to the

4 failure of the Nevada Supreme Court to conduct fair and adequate appellate review. U.S. Const.

5 Amends. V, VI, VIII & XIV; Nev. Const. Art. 1, $$ 3,6, and 8; Art. IV, j 21.

6 SUPPORTING FACTS

7 l. The Nevada Supreme Court's review of cases in which the death penalty has been

8 imposed is constitutionally inadequate. The opinions rendered by the court, as in this case, have

9 been consistently arbitrary, unprincipled and result-oriented.

10 2. Under Nevada law, the Nevada Supreme Court had a duty to review Mr. Ybarra's

ll death sentence to determine (a) whether the evidence supports the finding of an aggravating

12 circumstance or circumstances; (b) whether the sentence of death was imposed under the

13 influence ofpassion, prejudice or other arbitrary factor; (c) whether the sentence ofdeath is

14 excessive considering both the crime and the defendant. Nev. Rev. Stat. $. 177.055(2). Such

I5 appellate review is also required as a matter of federal constitutional law to ensure the fairness

16 and reliability of Mr. Ybarra's death sentence.

17 3. The Nevada Supreme Court's opinions affirming the judgment and the denial of

I8 post-conviction relief provide no indication that such mandatory review was ever conducted in

19 this case.

20 4. The Supreme Court has never articulated any basis for conducting the review

21 required by Nev. Rev. Stat. $ 177.055(2). The Nevada Supreme Court has never, in petitioner's

22 case or any other, made clear what standards apply to such review, and it has not published any

23 rule or decision giving notice of what cases it uses for comparison in its review, of what evidence

24 it will consider, or of how counsel should litigate the issue.

25 5. Had the Nevada Supreme Court conducted the type of appellate review required

26 by statutory law and by the constitution, it could not have upheld Mr. Ybarra's conviction and

27 death sentence. The reasons why Mr. Ybarra's conviction and sentence cannot withstand scrutiny

28
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are described throughout this petition, and Mr. Ybarra incorporates each and every factual

° allegation as if fully set forth herein.

3 6. The lack of adequate appellate review in thiscase is symptomatic of an irrational

4 appellate review process in Nevada as a whole. The Nevada Supreme Court is among the busiest

5 appellate courts in the nation; its justices (five at the time ofpetitioner's direct appeal, seven

6 currently) decide more than 1,900 cases per year. Consequently, the members of the Nevada

7 Supreme Court have virtually no knowledge of the facts and law surrounding most of the cases

8 they are purportedly reviewing. Two of the members of the Nevada Supreme Court who

9 participated in the decisions in this case have publicly declared that they normally do not read the

10 briefs but rely on the bench memorandum prepared by staff to represent the arguments of counsel

II and the facts in the record.] State Bar of Nevada "Advocacy before the Supreme Count" (Reno,

12 February 1, 1996). One justice referred to the former requirement of filing six copies of the briefs

I3 as "perpetuat[ing] the myth that we read each brief. That simply isn't true." (Tape l, Session 1)

14 A second justice characterized the bench memorandum as a "necessary evil," and later added "it

15 would be far better if we read your briefs before oral argument and digested them ... the time

16 simply isn't there to do that." The justices have also publicly acknowledged that they do not

17 personally read appellate records, explaining that "reading the entire record [is] what the law

18 clerks do." (Tape 2, Session 6).

19 7. The Nevada Supreme Court has treated death penalty cases differently from other

20 criminal cases. The court systematically applies fewer protections for defendants who have

21 received the death penalty, including disregarding the constitutional rule of lenity in interpreting

22 penal statutes and declining to apply its own precedents from non-capital cases to capital cases.

23 8. The consideration ofmitigation evidence on direct review, the determination of

24 whether aggravating circumstances were proven beyond a reasonable doubt, excessiveness review

25 and a review for passion and prejudice can be performed only by the state appellate court. The

6 failure to provide such review here violated Mr. Ybarra's constitutional right to due process and

27 to a reliable sentencing determination. No prejudice inquiry is possible and this case must be

28 remanded to the state system for the adequate appellate review the constitution requires.
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9 Ybarra's guilty phase and sentencing phase, and violated Mr. Ybarra's clearly established

10 state and federal constitutional rights.

JA000064
EOR00727

16 "Malice aforethought" is an essential element of the offense of all murder, including first degree

I7 murder. Nev. Rev. Stat. $. 200.010. Petitioner's jury was instructed on this definition. RT 1121.

18

The "implied malice" definition creates a mandatory presumption that "malice shall

This definition creates a mandatory presumption of malice. The use of this

Pursuant to Nev. Rev. Stat. • 200.020, malice aforethought is defined as:

Express malice is that deliberate intention to take away the life of a
fellow creature, which is manifested by external circumstances
capable of proof.

Malice shall be implied when no considerable provocation appears,
or when all the circumstances of the killing show an abandoned or
malignant heart.

Nevada's improper definition of an element of the capital offense infected Mr.

4.

3.

2.

1.8

26 be implied" both in the absence ofprovocation and when the circumstances of the killing show

27 "abandoned or malignant heart." This explicit and unqualified command directly forecloses

28

64

CLAIM TWENTY-FOUR

Mr. Ybarra's conviction and death sentence are invalid under the state and federal

3 constitutional guarantees of due process, equal protection, fair trial and a reliable sentence

4 because of Nevada's unconstitutional definition of the elements of the capital offense, which

5 contributed to petitioner's conviction. U.S. Const. Amends. V, VI, VIII & XIV; Nev. Const. Art.

6 I, $$3,6, and 8; Art. IV, $ 21.

7 SUPPORTING FACTS

20 mandatory presumption deprived Mr. Ybarra ofhis constitutional rights by creating a reasonable

21 likelihood that the State would be relieved of its burden to prove each element ofthe offense

22 beyond a reasonable doubt. Such a presumption also subverts the presumption of innocence

23 afforded to accused persons and also invades the truth-finding task assigned solely to triers of

24 fact.
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independent consideration of whether the facts proved established "malice aforethought" -- an

7 essential element of the offenses with which Mr. Ybarra was charged,

3 5. This problem becomes magnified when the Nevada Supreme Court's "implied

4 malice" cases are taken into account. In a series ofopinions the Nevada Supreme Court has

5 significantly narrowed those situations in which malice might be negated: The court has rejected

6 the theory that malice can be negated by an unreasonable belief in the need for self defense, or by

7 voluntary intoxication. These rules are the vestiges of the unconstitutional common law rule

8 which presumes malice from the unlawful killing itself, and thus puts the burden ofnegating

9 malice on the defendant.

I0 6. The definition also fails to specify "basic facts" -- lack ofprovocation or an

II "abandoned and malignant heart" -- from which malice can rationally be implied. These supposed

12 circumstances are so cryptic and archaic that they are meaningless without further definition.

I3 Such language permits the equation ofa "malignant heart" with an evil disposition or despicable

I4 character, which leads to a finding of malice aforethought because the accused is a "bad man."

15 7. Substantial prejudice occurred as a result of the unconstitutional definition of

16 implied malice. Given the inflammatory nature of the crime, it is probably that the jury was

17 influenced in finding the malice element both as a result of the presumption and as a reuslt of the

18 vague and pejorative language of the definition.

[9 8. The use of the unconstitutional "implied malice" definition substantially and

20 injuriously affected the process to such an extent as to render Mr. Ybarra's conviction and

2I sentence fundamentally unfair and unconstitutional.

22
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cAuwr»ENT-vE

66

9 mandated definition of reasonable doubt:

15 (Nev. Rev. Stat. $ 175.211 (pre-1991 amendment)).

17 that is required by the constitution for the state to be able to obtain a conviction. The use of this

18 definition improperly infected Mr. Ybarra's trial proceedings and his sentencing hearing.

The final sentence of the instruction is also constitutionally infirm. That sentence

The principal defect of the instruction is the second sentence: reasonable doubt "is

This definition creates a standard of proofwhich is below the standard ofproof

A reasonable doubt is one based on reason. It is not a mere
possible doubt, but is such a doubt as would govem or control a
person in the more weighty affairs of life. If the minds of the jurors,
after the entire comparison and consideration of all the evidence,
are in such condition that they can say they feel an abiding
conviction of the truth of the charge, there is not a reasonable
doubt. Doubt to be reasonable must be actual and substantial, not
mere possibility or speculation.

At the time of Mr. Ybarra's trial, Nevada law provided the following statutorily-

3.

4.

2.

1.8

2 Mr. Ybarra's conviction and death sentence are invalid under the state and federal

3 constitutional guarantees of due process, cqual protection, trial before an impartial jury and a

4 reliable sentence because the statutorily-mandated reasonable doubt definition improperly

5 minimized the state's burden of proof, improperly infected Mr. Ybarra's trial process. U.S.

6 Const. Amends. V, VI, VIII & XIV; Nev. Const. Art. 1, $$ 3,6, and 8; Art. IV, $ 21.

7 SUPPORTING FACTS

26 states "[d]oubt to be reasonable must be actual and substantial, not mere possibility or

27 speculation." This language is functionally identical to language condemned by the United States

28

25

I6

20 not mere possible doubt, but is such a doubt as would govem or control a person in the more

21 weighty affairs of life." This language is an appropriate characterization of the degree of certainty

22 required to find proof beyond a reasonable doubt, rather than the standard of reasonable doubt

23 itself. No other state currently uses this language in its reasonable doubt instruction, and the few

24 states that previously used it have since disapproved it.

19
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Supreme Court and, when read in combination with the "govem or control" language, creates a

reasonable likelihood that the jury would convict and sentence based on a lesser standard ofproof

3 than the constitution requires.

4 S. The characterization of the proof standard as an "abiding conviction of the truth of

5 the charge" does not cure the defects of the inaccurate statements of the reasonable doubt

6 standard. That term is not linked to any language suggesting a proper definition of the proof

7 standard, and the immediately preceding reference to the unconstitutional "govem or control"

8 standard in fact links the "abiding conviction" language to a standard ofproof that is

9 impermissibly low. In short, the instruction does nothing to dispel the false notion that the jurors

}0 could have an "abiding conviction" as to guilt if the reasonable doubts they harbored were not

I1 sufficient to "govem or control" their actions.

12 6. An unconstitutional definition of reasonable doubt is prejudicial per se and

13 therefore petitioner's conviction and death sentence must be vacated.

14
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CLAIM TWENTY-SIX

a Petitioner's sentence is invalid under the constitutional guarantee ofdue process and a

3 reliable sentence, and prohibition against double jeopardy due to the imposition ofconsecutive

4 sentences for both sexual assault and battery with intent to commit sexual assault, U.S. Const.

5 Amends. V, VI, VIII & XIV; Nev. Const. Ant. I, $$ 3, 6, and 8; At. IV, $ 21.

6 SUPPORTING FACTS

7 l. Petitioner was charged with and convicted of sexual assault with great bodily harm

8 and battery with intent to commit sexual assault with substantial bodily han. The battery

9 conviction was based on the same facts as the sexual assault conviction and constituted a lesser

I0 included offense of the sexual assault. Consecutive sentences oflife without possibility ofparole

II were imposed on the two convictions. RT 1265-1266.

12 2. Imposition ofa conviction and sentence for an offense and for a lesser included

13 offense violates double jeopardy principles and the conviction and sentence for battery must be

14 vacated. Because the jury was allowed to consider everything before it presented in the guilt

15 phase, the findings ofguilt and imposition ofpunishment as to both arrests artificially inflated the

16 aggravating evidence before the jury, and the death sentence must be vacated.

17
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CLAIM TWENTY-SEVEN

o Petitioner's conviction and sentence are invalid under the constitutional guarantees of due

3 process, trial by an impartial jury, and a reliable sentence, due to the admission of inflammatory

4 photographs that had no probative value. U.S. Const. Amends. VI, VIII, XIV; Nev. Const. Art.

5 1,$$3,6, and 8; An. IV, $ 21.

6 SUPPORTING FACTS

7 1. At the guilt phase of trial, the court admitted "gruesome" and "ghastly" pictures of

8 the victim's injures and autopsy RT 184, 190-192.

9 2. The pictures had no probative value with respect to any issue in the guilt phase

10 since counsel had conceded petitioner's commission of the murder. The pictures were also highly

1l inflammatory, as the trial court recognized.

12 3. Admission of the pictures substantially prejudiced petitioner since they had no

13 probative value and they would have had, and did have, a powerful effect on the jurors. Ex.

14 1.1.K, EH-24285 (Juror Wright: pictures were biggest factor in decision to vote for execution).

I5 The conviction and sentence must therefore be vacated.
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CLAIM TWENTY-EIGHT

Mr. Ybarra's conviction and death sentence are invalid under the state and federal

3 constitutional guarantees of due process, equal protection, the effective assistance ofcounsel, a

4 fair tribunal, an impartial jury, and a reliable sentence due to the cumulative errors in the

5 admission of evidence, instructional error, the systematic deprivation of Mr. Ybarra's right to the

6 effective assistance ofcounsel, and the absence of an impartial tribunal. U.S. Const. Amends. V,

7 VI, VIII & XIV; Nev. Const. Ar. I, $$ 3, 6, and 8; Art. IV, $ 21.

8 SUPPORTING FACTS

9 I. Each of the claims specified in this petition requires vacation of the conviction or

10 sentence. Mr. Ybarra incorporates each and every factual allegation contained in this petition as if

II fully set forth herein.

12 2. The cumulative effect of the errors demonstrated in this petition was to deprive the

13 proceedings against Mr. Ybarra of fundamental fairness and to result in a constitutionally

14 unreliable sentence. Whether or not any individual error requires the vacation of the judgment or

I5 sentence, the totality of these multiple errors and omissions resulted in substantial prejudice to

16 Mr. Ybarra.

17 3. The State cannot show, beyond a reasonable doubt, that the cumulative effect of

I8 these numerous constitutional errors was harmless beyond a reasonable doubt; in the alternative,

19 the totality of these constitutional violations substantially and injuriously affected the fairness of

20 the proceedings and prejudiced Mr. Ybarra.
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CLAIM TWENTY-NINE

Petitioner's death sentence is invalid and cannot be carried out under the constitutional

3 guarantees of due process and equal protection and protection against cruel and unusual

4 punishment because of petitioner's mental disability. U.S. Const. Amends. VIII, XIV; Nev.

5 Const. Art. I, S$ 3, 6, and 8; Art. IV, $21.

6 SUPPORTING FACTS

7 1. Petitioner's intelligence quotient has been measured in the mentally retarded range.

8 Ex.2.1.

9 2. A state cannot impose a death sentence, or carry out an execution, against a

10 person who suffers from mental retardation. Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242

1 (2002).

12 3. In the alterative, the combination of petitioner's neuropsychological and

13 psychological disabilities, his history of psychotropic medication and its resulting physical and

14 psychological effects, and his low intelligence, reduce his intellectual capacity to the point that it is

15 the equivalent of mental retardation, Exs. 2.1, 2.2, 2.6, 4.33, 4.35, 4.36. There is no rational

16 distinction between the level of intellectual functioning defined as mental retardation and

17 petitioner's level of functioning.

18 4. Petitioner's death sentence must be vacated due to his mental disabilities. No

19 separate inquiry into prejudice is required or permissible, because the Eighth Amendment imposes

20 a categorical prohibition on the execution of individuals who suffer from mental retardation.
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CLAIM THIRTY

Petitioner's death sentence is invalid due to the infliction ofcruel and unusual punishment

3 during his incarceration. U.S. Const, Amends. VII, XIV; International Covenant on civil and

4 political rights Art. XIV; Nev. Const. Art. I, $$ 3, 6, and 8; Art. IV, $ 21.

5 SUPPORTING FACTS

Petitioner has been incarcerated on Nevada's death row since his conviction andL.6

7 sentence in 1981. His case has been in continuous litigation since then in an attempt to obtain the

8 reversal of his conviction and sentence to which he is entitled under the Nevada and federal

9 constitutions.

10 2. Petitioner's incarceration under sentence ofdeath during the delay in affording him

ll reliefconstitutes cruel and unusual punishment in itself. During his incarceration, petitioner has

12 remained mentally ill, and he has been subjected to massive amounts ofpsychotropic medication,

13 including inappropriate medication, at the hands of the state. Exs. 2.2, 2.3, 5.1. The effects of

14 that medication include chronic pain as a result of lack ofcirculation in his legs, and

15 hyperthyroidism, and loss of memory and aggravation of his mental illness. Exs. 2.1,2.2,2.3,2.5,

16 2.6,5.2.

17 3. The infliction ofcruel and unusual punishment during petitioner's incarceration

18 renders the infliction of additional punishment by the execution ofthe death sentence cruel and

19 unusual and the sentence must be vacated.
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CLAIM TIIRTY-ONE

Mr. Ybarra's death sentence is invalid under the state and federal constitutional guarantees

3 ofdue process, cqual protection, and a reliable sentence, as well as his rights under international

4 law, because the death penalty is cruel and unusual punishment. U.S. Const. Art. VI, Amends.

5' VII & XIV; International Covenant on Civil and Political Rights, Arts. VI, VI; Nev. Const. Art

6 1,$$3,6, and 8; Art. IV, $ 21.

7 SUPPORTING FACTS

8 l. The Eighth Amendment guarantee against cruel and unusual punishment prohibits

9 punishment which is inconsistent with the evolving standards of decency that mark the progress of

10 a maturing society.

lI 2. The worldwide trend is toward the abolition ofcapital punishment and most

12 civilized nations no longer conduct executions. Portugal outlawed capital punishment in (867;

13 Sweden and Spain abolished the death penalty during the 1970's; and France abolished capital

14 punishment in 1981. In 1990, the United Nations called on all member nations to take steps

I5 toward the abolition ofcapital punishment. Since this call by the United Nations, Canada,

I6 Mexico, Germany, Haiti and South Africa, pursuant to international law provisions that outlaw

17 "cruel, unusual and degrading punishment," have abolished capital punishment. The death

18 penalty has recently bcen abolished in Azerbaijan and Lithuania. Many of the "third world"

19 nations have rejected capital punishment on moral grounds. As demonstrated by the world-wide

20 trend toward abolition of the death penalty, state-sanctioned killing is inconsistent with the

21 evolving standards of decency that mark the progress of a maturing society.

22 3. The death penalty is unnecessary to the achievement of any legitimate societal or

23 penalogical interests in Mr. Ybarra's case. Mr. Ybarra's mental illness, his neuropsychological

24 deficits, his physical impairments, and the absence ofany basis upon which to anticipate that Mr.

25 Ybarra's would pose any danger if incarcerated make a death sentence cruel and umusual

26 punishment. Mr. Ybarra's incorporates the allegations of Claim Thirty.

27

28
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4, The death penalty constitutes cruel and unusual punishment under any and all

circumstanccs, and constitutes cruel and unusual punishment under the circumstances of this case.

Petitioner's death sentence also violates international law, which prohibits the arbitrary

deprivation of life, and cruel, inhuman or degrading treatment or punishment.
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CL,AIM THIRTY-TWO

Mr. Ybarra's death sentence is invalid under the state and federal constitutional guarantees

3 of due process, equal protection, and a reliable sentence because the Nevada capital punishment

4 system operates in an arbitrary and capricious manner. U.S. Const. Art. VI, Amends. V, VI, VIII

5 & XIV; International Covenant on Civil and Political Rights, Ant. XIV; Nev. Const. Art. I, $$ 3,

6 6,and 8; Ar IV,$ 21.

7 SUPPORTING FACTS

8 l. Mr. Ybarra incorporates each and every allegation contained in this petition as if

9 fully set forth herein.

10 2. The Nevada capital sentencing process permits the imposition of the death penalty

II for any first degree murder that is accompanied by an aggravating circumstance. Nev. Rev. Stat.

12 $.200.030(4)(a). The statutory aggravating circumstances are so numerous and so vague that

13 they arguably exist in every first degree murder case. See Nev. Rev. Stat. $. 200.033. Nevada

I4 permits the imposition of the death penalty for all first degree murders that are "at random and

15 without apparent motive." Nev. Rev. Stat. }. 200.033(9). Nevada statutes also appear to permit

16 the death penalty for murders involving virtually every conceivable kind ofmotive: robbery,

I7 sexual assault, arson, burglary, kidnaping, torture, to receive money, and to prevent lawful arrest,

I8 and escape. See Nev. Rev. Stat. $. 200.033. The scope of the Nevada death penalty statute

I9 makes the death penalty an option for all first degree murders that involve a motive, and death is

20 also an option if the first degree murder involves no motive at all.

21 3. The death penalty is accordingly permitted in Nevada for all first degree murders,

22 and first degree murders, in tum, are not restricted in Nevada within traditional bounds. As the

23 result of unconstitutional definitions of reasonable doubt, express malice and premeditation and

24 deliberation, first degree murder convictions occur in the absence ofproofbeyond a reasonable

25 doubt, in the absence of any rational showing of premeditation and deliberation, and as a result of

26 the presumption of malice aforethought. Consequently, a death sentence is permissible under

27 Nevada law in every case where the prosecution can present evidence, not even beyond a

28
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reasonable doubt, that an accused committed an intentional killing.

4. As a result ofplea bargaining practices, and imposition of sentences by juries and

3 three-judge panels, sentences less than death have been imposed for offenses that are more

4 aggravated than the one for which Mr. Ybarra stands convicted, and in situations where the

5 amount of mitigating evidence was less than the mitigation evidence that existed here. The

6 untrammeled power of the sentencer under Nevada law to decline to impose the death penalty,

7 even when no mitigating evidence exists at all, or when the aggravating factors far outweigh the

8 mitigating evidence, means that the imposition of the death penalty is necessarily arbitrary and

9 capricious.

10 5. Nevada law fails to provide sentencing bodies with any rational method for

II separating those few cases that warrant the imposition of the ultimate punishment from the many

12 that do not. The narrowing function required by the Eighth Amendment is accordingly non-

13 existent under Nevada's sentencing scheme, and the process is contaminated even further by

14 Nevada Supreme Court decisions permitting the prosecution to present unreliable and prejudicial

15 evidence during sentencing, regarding uncharged criminal activities of the accused. Consideration

l6 of such evidence necessarily diverts the sentencer's attention from the statutory aggravating

17 circumstances, whose appropriate application is already virtually impossible to discem.

18 6. Because the Nevada capital punishment system provides no rational method for

I9 distinguishing between who lives and who dies, such determinations are made on the basis of

20 illegitimate considerations. In Nevada capital punishment is imposed disproportionately on racial

21 minorities: Nevada's death row population is approximately 50% minority even though Nevada's

22 general minority population is less approximately 17%. One 1993 study found that African-

23 Americans are overrepresented on death row by a comparative disparity of439.4% in Nevada.

24 All of the people on Nevada's death row are indigent and have had to defend with the meager

25 resources afforded to indigent defendants and their counsel. As this case illustrates, the lack of

26 resources provided to capital defendants virtually ensures that compelling mitigating evidence will

27 not be presented to, or considered by, the sentencing body. Nevada sentencers are accordingly
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unable to, and do not, provide the individualized, reliable sentencing determination that the

2 constitution rcquires.

3 7. The defects in the Nevada system are aggravated by the inadequacy of the

4 appellate review process. Mr. Ybarra hereby incorporates each and every factual allegation made

5 in support ofClaim Thirty-Two as if fully set forth herein.

6 8. These systemic problems are not unique to Nevada. In 1997, the American Bar

7 Association called for a moratorium on capital punishment unless and until each jurisdiction

8 attempting to impose such punishment "implements policies and procedures that are consistent

9 with...longstanding American Bar Association policies intended to (I) ensure that death penalty

10 cases are administered fairly and impartially, in accordance with due process, and (2) minimize the

II risk that innocent persons may be executed... ." As the ABA has observed in a report

12 accompanying its resolution, "administration of the death penalty, far from being fair and

13 consistent, is instead a haphazard maze of unfair practices with no intemal consistency ." The

14 ABA concludes that this morass has resulted from the lack ofcompetent counsel in capital cases,

I5 the lack of a fair and adequate appellate review process, and the pervasive effects of race.

16 9. The Nevada capital punishment system suffers from all of the problems identified

I7 in the ABA Report -- the under funding ofdefense counsel, the lack of a fair and adequate

18 appellate review process and the pervasive effects of race. The problems with Nevada's process,

19 moreover, are cxacerbated by open-ended definitions of both first degree murder and the

20 accompanying aggravating circumstances, which permit the imposition ofa death sentence for

2I virtually every intentional killing. This arbitrary, capricious and irrational scheme violates the

22 Constitution and is prejudicial per se. The scheme also violates petitioner's rights under

23 international law, which prohibits the arbitrary deprivation of life.

24
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CLAIM TIIIRTY-TIREE

Mr. Ybarra's death sentence is invalid under the state and federal constitutional guarantees

3 ofdue process, equal protection, and a reliable sentence, as well as under international law,

4 because of the risk that the irreparable punishment of execution will be applied to innocent

5 persons. U.S. Const. Art. VI, Amends. VIII & XIV; U.S. Const., Art. VI; International

6 Covenant on Civil and Political Rights, Ant. VII; Nev. Const. Ar. I, $$ 3,6, and 8; Art. IV, $ 21.

7 SUPPORTING FACTS

9 persons. Under the due process clause of the Fourteenth Amendment, the execution of the

IO innocent is "contrary to contemporary standards of decency," Ford v. Wainwright, 477 U.S. 399

11 (1986), "shocking to the conscience," Rochin v. Califomia, 342 U.S. 165 (1952), and offensive to

12 "a principle so rooted in the traditions and conscience of our people as to be ranked as

13 fundamental." Medina v. Califoria, 505 U.S. 537 (1992). Under the Eighth Amendment, the

14 execution of the innocent is cruel and unusual since it is arbitrary, Furman v. Georgia, 408 U.S.

15 238 (1972), and excessive. Cokerv. Georgia. 433 U.S. 917 (1977)

16 2. The Nevada Constitution is violated by the irreparably mistaken application of the

I7 death penalty. Ncv. Const. Art. 1., Sect. 6 (prohibiting cruel and unusual punishment); Art. I

18 Sect. 8, (prohibiting deprivation of life, liberty or property without due process of law).

19 3. In Nevada and elsewhere across the United States, numerous innocent persons

20 who were once condemned to die have been exonerated. In January, 2000, Illinois Governor

2l George Ryan declared a moratorium on capital punishment after the number of men who were

22 wrongly convicted and released from Illinois's death row -- 13 -- exceeded the numbers of

23 persons executed for their crimes since the reinstatement ofcapital punishment.

24 4. Since the re-reinstatement of capital punishment in 1976, 107 inmates have been

25 freed from death row due to serious flaws in the legal process, including recantation ofwitness

26 testimony, incompetent or negligent counsel, withholding of exculpatory evidence by prosecutors

27 or the police, and exoneration through DNA testing. Since 1982, more than I00 inmates,

28
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including I2 on death row, have been exonerated by DNA evidence alone. On January 10, 2003,

2 Governor Ryan pardoned four more individuals, all former death row inmates, on the grounds

3 that they were not guilty of the offenses for which they were convicted and sentenced to death.

4 On January I1, 2003, Governor Ryan commuted the death sentences of all remaining death row

5 inmates in Illinois.

6 5. Because of the inability of the State of Nevada to prevent execution of innocent

7 persons, the Nevada capital sentencing scheme is invalid and it cannot be applied to uphold the

8 sentence imposed in this case.
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CLAIM THIRTY-FOUR

Mr. Ybarra's death sentence is invalid under the state and federal constitutional guarantees

3 of due process, equal protection, and a reliable sentence because execution by lethal injection

4 violates the constitutional prohibition against cruel and unusual punishments. U.S. Const. Art.

5 VI; Amends. VIII & XIV; International Covenant on Civil and Political Rights, Art. VI; Nev.

6 Const. Art. I, $$ 3, 6, and 8; Art. IV,$ 21.

7 SUPPORTING FACTS

8 1. Nevada law requires that execution be inflicted by an injection of a lethal drug.

9 Nev. Rev. Stat. $. 176.355(1).

10 2. Competent physicians cannot administer the lethal injection, because the ethical

l1 standards of the American Medical Association prohibit physicians from participating in an

12 execution other than to certify that a death has occurrcd. American Medical Association, House

13 of Delegates, Resolution S (1992); American Medical Association, Judicial Council, Current

14 Opinion 2.06 (1980). Non-physician staff from the Department of Corrections have the

15 responsibility of locating veins and inserting needles which are connected to the lethal injection

16 machine.

17 3. In executions in states employing lethal injection prolonged and unnecessary pain

18 has been suffered by the condemned individual from difficulty in inserting needles, and from

19 unexpected chemical rcactions among the drugs or violent reactions to them by the condemned

20 individual.

21 4. The following lethal injection executions, among others, have produced prolonged

22 and unnecessary pain:

23 a. Stephen Peter Morin -- March 13, 1985 (Texas) -- Had to probe both

24 arms and legs with needles for 45 minutes before they found the vein.

25 b. Randy Woolls -- August 20, 1986 (Texas) -- A drug addict, Woolls had to

26 help the executioner technicians find a good vein for the execution.

27
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c. Raymond Landry -- December 13, 1988 (Texas) -- Pronounced dead 40

minutes after being strapped to the execution gurney and 24 minutes after the drugs first started

3 lowing into his arms. Two minutes into the killing, the syringe came out of Landry's vein,

4 spraying the deadly chemicals across the room toward the witnesses. The execution team had to

5 reinsert the catheter into the vein. The curtain was drawn for I4 minutes so witnesses could not

6 see the intermission.

7 d. Stephen McCoy -- May 24, 1989 (Texas) -- Had such a violent physical

8 reaction to the drugs (heaving chest, gasping, choking, etc.) that one of the witnesses (male)

9 fainted, crashing into and knocking over another witness. Houston attorey Karen Zellars, who

I0 represented McCoy and witnessed the execution, thought that the fainting would catalyze a chain

1I reaction. The Texas Attomey General admitted the inmate "seemed to have a somewhat stronger

12 reaction," adding "The drugs might have been administered in a heavier dose or more rapidly."

13 e. Rickey Ray Rector -- January 24, 1992 (Arkansas) -- It took medical staff

I4 more than S0 minutes to find a suitable vein in Rector's arm. Witnesses were not permitted to

15 view this scene, but reported hearing Rector's loud moans throughout the process. During the

l6 ordeal, Rector (who suffered serious brain damage from a lobotomy) tried to help the medical

17 personnel find a vein. The administrator of the State's Department ofCorrections medical

18 programs said (paraphrased by a newspaper reporter) "the moans did come as a team of two

19 medical people that had grown to five worked on both sides of his body to find a vein." The

20 administrator said "that may have contributed to his occasional outburst."

21 f. Robyn Lee Parks -- March 10, 1992 (Oklahoma) -- Parks had a violent

22 reaction to the drugs used in the lethal injection. Two minutes after the drugs were administered,

23 the muscles in his jaw, neck, and abdomen began to react spasmodically for approximately 45

24 seconds. Parks continued to gasp and violently gag. Death came eleven minutes after the drugs

25. were administered. Said Tulsa World Reporter Wayne Greene, "the death looked ugly and

26 scary."
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• Billy Wayne White -- April 23, 1992 (Texas) -- ft took 47 minutes for

? authorities to find a suitable vein, and White eventually had to help.

3 h. Justin Lee May -- May 7, 1992 (Texas) -- May had an unusually violent

4 reaction to the lethal drugs. According to Robert Wemsman, a reporter for the Item (Huntsville),

5 Mr. May "gasped, coughed and reared against his heavy leather restraints, coughing once again

6 before his body froze . ." Associated Press reporter Michael Graczyk wrote, "He went into

7 coughing spasms, groaned and gasped, lifted his head from the death chamber gurney and would

8 have arched his back if he had not been belted down. After he stopped breathing his eyes and

9 mouth remained open."

10 1. John Wayne Gacy - May 19, 1994 (Illinois) -- After the execution began,

11 one of the three lethal drugs clogged the tube leading to Gacy's arm, and therefore stopped

12 flowing. Blinds, covering the window through which witnesses observe the execution, were then

13 drawn. The clogged tube was replaced with a new one, the blinds were opened, and the

14 execution process resumed. Anesthesiologists blamed the problem on the inexperience of the

15 prison officials who were conducting the execution, saying that proper procedures taught in "IV

16 101" would have prevented the error.

17 j. Emmitt Foster -- May 3, 1995 (Missouri) -- Foster was not pronounced

18 dead until 30 minutes after the executioners began the flow of the death chemicals into his arms.

19 Seven minutes after the chemicals began to flow, the blinds were closed to prohibit witnesses

20 from viewing the scene; they were not reopened until three minutes after the death was

21 pronounced. According to the coroner, who pronounced death, the problem was caused by the

22 tightness of the leather straps that bound Foster to the gurney; it was so tight that the flow of

23 chemicals into his veins was restricted. It was several minutes after a prison worker finally

24 loosened the strap that death was pronounced. The coroner entered the death chamber twenty

25 minutes after the execution began, noticed the problem and told the officials to loosen the strap so

26 that the execution could proceed.
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k. Richard Townes, Jr. - - January 23, 1996 (Virginia) - - This execution

7 was delayed for 22 minutes while medical personnel struggled to find a vein large enough for the

3 needle. After unsuccessful attempts to insert the needle through the arms, the needle was finally

4 inserted through the top of Mr. Townes's right foot.

5 I. Tommie Smith -- July 18, 1996 (Indiana) -- Smith was not pronounced

6 dead until an hour and 20 minutes after the execution team began to administer the lethal

7 combination of intravenous drugs. Prison officials said the team could not find a vein in Smith's

8 arm and had to insert an angio-catheter into his heart, a procedure that took 35 minutes.

9 According to authorities, Smith remained conscious during that procedure.

10 m. Scott Carpenter - - May 8, 1997 (Oklahoma) - - Two minutes after the

11 lethal chemicals began flowing into the body of Scott Carpenter at 12:11 a.m., he began to make

12 noises, his stomach and chest began pulsing, and his jaw clenched. In total, his body made 18

13 violent convulsions, followed by 8 milder ones. His face, which first tumed a yellowish gray, had

I4 tumed a deep purple and gray by 12:20 a.m. He was officially pronounced dead at 12:22 a.m.

15 n. Michael Elkins - - June 13, 1997 (South Carolina) - - Elkin's execution

16 was delayed for 40 minutes while numerous attempts were made to insert the IV needles in a

17 suitable vein for the lethal injection. Because of Elkins' poor physical condition, the first needle

18 was ultimately inserted in Elkin's neck (attempts to use his arms, legs, feet were not successful)

19 and the second needle was not used.

20 o. Joseph Cannon - - April 23, 1998 (Texas) - - It took two attempts to

2I complete the execution of Joseph Cannon. The first time, a vein in his arm collapsed and the

22 needle popped out, after Cannon had made a final statement. Cannon had laid back and closed his

23 eyes when he realized what had happened. "It's come undone" he told witnesses. Officials pulled

24 a curtain to block witnesses from seeing what was happening. Fifteen minutes later, a weeping

25 Cannon made a second final statement and the second execution attempt began.
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p. Roderick Abeyta - - October 5, 1998 (Nevada) - - (t took 25 minutes for

7 the execution team to find a vein suitable for the lethal injection.

3 q. Bennie Demps - - June 7, 2000 (Florida)- - Prior to being injected with the

4 lethal drugs, Florida death row inmate Bennie Demps proclaimed his innocence and asked his

5 attomey for an investigation into what he described as a "very painful procedure." According to

6 newspaper accounts of the execution, Demps stated that it took nearly an hour for officials to

7 "prepare" him for the execution and that, in the process, he was cut in the leg and groin. "This is

8 not an execution, this is murder," said Demps. "I am an innocent man."

9 r. Bert Leroy Hunter--June 28, 2000 (Missouri)-Hunter had an adverse

IO reaction to the lethal injection drugs; he coughed and gasped for air until he lapsed into

Il unconsciousness. An attorney who witnessed Hunter's execution reported that Hunter had

l2 "violent convulsions. His head and chest jerked rapidly upward as far as the gurney restraints

13 would allow, and then he fell quickly down upon the gurney. His body convulsed back and forth

14 ... repeatedly...He suffered a violent and agonizing death."

l5 s. Jose High--November 7, 2001 (Georgia}High was not pronounced dead

I6 until an hour and nine minutes after his execution began. Emergency technicians attempted to

17 find a usable vein for fifteen to twenty minutes but had to abandon their efforts. A needle was

18 eventually placcd in High's hand and a physician had to be called in to insert a second needle

19 between High's shoulder and neck.

20 t. Sebastian Bridges - - April 21, 2001 (Nevada) - - Mr. Bridges spent

2I between twenty and twenty-five minutes on the execution bed, with the intravenous line inserted,

22 continuously agitated, asserting his innocence, the injustice of executing him, and the injustice of

23 requiring him to sign a habeas corpus petition and to suffer prolonged delay in order to have the

24 unconstitutionality of his conviction recognized by the court system. He remained agitated after

25 the execution process began, and the sedative drugs appeared not to take effect. He died while

26 apparently still conscious, and while shouting about the injustice of his execution.
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8 without the infliction of cruel and unusual punishment, the sentence must be vacated. The practice

9 is also invalid under international law, which prohibits cruel, inhuman or degrading treatment or

5. Ihe procedures utilized to conduct the executions described in section + as above

• are substantially similar to those utilized by the State ofNevada.

4 drugs while he has been incarcerated. Petitioner incorporates the allegations of Claim Twenty-

5 Nine. This interference with his circulatory system will produce unnecessary pain and suffering if

6 he is executed by lethal injection.

Because of inability of the State ofNevada to carry out Mr. Ybarra's execution

Petitioner suffers from venous stasis as a result of administration of psychotropic6.

7.7

3

I0 punishment.
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CLAIM THIRTY-FIVE

Petitioner's conviction and sentence of death are invalid under the state and federal

3 constitutional guarantees ofdue process, cqual protection and a reliable sentence because

4 petitioner is incompetent to be executed. U.S. Const. Amends. V, VI, VIII & XIV; Nev. Const.

5 Art.1, $$3,6, and 8; Art. IV, $ 21.

6 SUPPORTING FACTS

7 1. Mr. Ybarra is incompetent to be executed. Petitioner incorporates the allegation

8 of Claim Sixteen. Petitioner alleges that he will remain incompetent at the time the execution is

9 carried out.

10 2. Under recent authority in this Circuit, see Martinez-Villareal v. Stewart, 118 F.3d

1I 628 (9th Cir. 1997), affirmed sub nom. Stewart v. Martinez-Villareal. 523 U.S. 637, 118 S. Ct.

12 1618 (1998), it appears that a claim anticipating incompetence to be executed should be raised in

13 an initial petition for writ of habeas corpus.

14 3. Mr. Ybarra therefore asserts the allegations of this claim pursuant to Martinez-

15 Villareal v. Stewart in order to avoid any possible implication of waiver of this claim.

16

17

18

19

20

21

22

23

24

25

26

27

28

86

JA000086
EOR00749

AA03547



I
I

,..,o

I "
.»

I
4

$

I 6

7

I 8

9

I 10

I
11

12

I 13

14

I 15

I
16

17

I 18

19

I 20

21

I y

I
23

24

I 25

26

I 27

28

I
I

Case 3:.00-cv-00233-GMN-VPC Document 201-1 Filed 01/14/13 Page 88 of 99

PRAYER FOR RELIEF

For the reasons stated above, this Court should issue a Writ of Habeas Corpus and vacate

petitioner's conviction and sentence.

DATED «os {ky or Marc±, 2003

Respectfully submitted,~••

MichalPescfta
Assistant Federal Public Defender

Attorney for Petitioner
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VERIFICATION

Under penalty ofperjury, the undersigned declares that he is counsel for the petitioner

named in the foregoing petition and knows the contents thereof; that the pleading is true of his

own knowledge except as to those matters stated on information and belief and as to such matters

he believes them to be true; and that petitioner has authorized him to commence this action.

By submitting this verification on petitioner's behalf, counsel does not represent, concede

or imply that petitioner is in fact competent to assist in the litigation of this matter.

DATED his/ day of March 2003. 7deMikael Pescstá
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CERTIFICATE OF MAILING

In accordance with Rule 5(b) ofthe Nevada Rules ofCivil Procedure, the undersignedhereby

certifies that on+it F' ay o£March 2003, she deposited for mailing in the United States mail,

first-class postage prepaid, a true and correct copy of the foregoing AMENDED PETITION FOR

WRIT OF HABEAS CORPUS [Post-Conviction] addressed to the panties as follows:

Brian Sandoval
Attorney General of Nevada
Robert E. Wieland
Senior Deputy Attorney General
Criminal Division
1325 Airotive Way, Suite 340
Reno, Nevada 89502

White Pine County District Attorney
P.O. Box 240
Ely, Nevada 89301

ai)Moria
An employee of the Federal Public Defender
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