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DOCUMENT DATE VOLUME PAGE(S) 

Affidavit of Counsel Glynn B. 
Cartledge  

10/29/1993 8 1948-1951 

Affidavit of Gregory Damm 08/27/1981 6 1375-1376 
Affidavit of Norman Herring 07/13/1981 6 1317-1318 
Affidavit of Steven G. McGuire 
in Support in Motion to 
Withdraw 

08/27/1981 6 1350-1374 

Amended Notice of Appeal 1/16/2024 20 4987-4989 
Amended Order Re: Competency 11/29/1979 1 17-18 
Case Appeal Statement 12/18/2024 20 4944-4949 
Case Appeal Statement 1/16/2024 20 4990-4995 
Corrected Notice of Entry of 
Order 

12/18/2024 20 4953-4969 

Decision and Order Re: 
Competency 

11/19/1980 4 982-986 

Decision and Order Denying 
Petitioner’s Motion to Strike the 
Death Penalty 

06/26/2008 11 2612-2656 

Deposition of Martin Wiener 08/28/1985 6 1383-1443 
Deposition of Robert Bork 08/28/1985 6 1444-1487 
Deposition of Robert Ybarra 08/28/1985 7 1537-1551 
Deposition of Tom Perkins 08/28/1985 6-7 1488-1536 
Exhibit List in Support of 
Petition for Writ of Habeas 
Corpus  

10/9/2024 11 2669-2673 

Exhibits 
1. Psychological Evaluation 
Report by Dr. Gutride, January 
14, 1981. 

10/09/2024 11 2674-2677 

2. Neuropsychological 
Assessment Report of Dr. 
Schmidt, August 12, 2002. 

10/09/2024 11 2678-2699 

3. Neuropsychological 
Examination by T. Young, 
January 15, 2008. 

10/09/2024 11 2700-2706 
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DOCUMENT DATE VOLUME PAGE(S) 
4. Confidential Report of Dr. 
Erin Warnick, Ph.D., April 11 
2011. 

10/09/2024 11 2707-2720 

5. Neuropsychological and 
Psychological Evaluation by Dr. 
Mack, May 29, 2012. 

10/09/2024 11-12 2721-2774 

6. Declaration from Evaluation 
by Dr. Greenspan, March 28, 
2012. 

10/09/2024 12 2775-2788 

7. Confidential Forensic Report 
by Dr. Millspaugh and Dr. 
Viljoen, May 13, 2004. 

10/09/2024 12 2789-2849 

8. The Seventh Judicial District 
Court’s June 26, 2008, Decision 
and Order Denying Petition’s 
Motion to Strike. 

10/09/2024 12 2850-2896 

9. November 25, 1980, 
Psychological Evaluation by Dr. 
Richnak. 

10/09/2024 12 2897-2902 

10. January 21, 1980, 
Psychological Evaluation Report 
by Lynn Gerow. 

10/09/2024 12 2903-2906 

11. February 8, 1981, 
Psychological Evaluation Report 
by Dr. Neal. 

10/09/2024 12 2907-2910 

12. August 5, 1980, 
Psychological Evaluation Report 
by Dr. Pauly. 

10/09/2024 12 2911-2913 

13. Ybarra v. Gittere, et al., 
United States District Court 
Order Denying Rule 60 (b) 
Motion, filed September 23, 2020 
(ECF No. 320). 

10/09/2024 12 2914-2941 

14. Declaration of Mark Ybarra 
dated August 30, 2002. 

10/09/2024 12 2942-2946 

15. Floyd v. Nevada Department 
of Correction, et al., Case No. A-

10/09/2024 12-13 2947-3230 
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21-833086-C, Exhibits in 
Support of Opposition to NDOC 
Defendant’s Motion to Dismiss. 
16. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of White Pine, 
Instructions. 

10/09/2024 13-14 3231-3268 

17. Psychiatric Evaluation of 
Robert Ybarra by Dr. Louis 
Richnak dated December 30, 
1980. 

10/09/2024 14 3269-3272 

18. Dr. David Price signed 
verification with CV and 
Documents Reviewed, dated 
September 25, 2024. 

10/09/2024 14 3273-3330 

19. William M. Asher, M.D., 
Staff Psychiatrist letter to Vice 
Principal Morris at James 
Marshall High School re: Robert 
Ybarra, dated March 19, 1969. 

10/09/2024 14 3331-3332 

20. Eighth Judicial District 
Court, Clark County Nevada, 
Zane M. Floyd v. The State of 
Nevada, Case No. A-21-832952-
W, State’s Response to 
Petitioner’s Third Petition for 
Writ of Habeas Corpus 
(Post-Conviction) filed June 4, 
2021. 

10/09/2024 14 3333-3352 

21. United States District Court, 
District of Nevada, Robert 
Ybarra, Jr. v. Salvador Godinez, 
Warden et al., Statement of 
Additional Claims, filed May 14, 
1993. 

10/09/2024 14 3353-3371 
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22. United States District Court, 
District of Nevada, Robert 
Ybarra, Jr. v. E.K. McDaniel, 
Warden, et al., Amended 
Petition for Writ of 
Habeas Corpus By A Person in 
State Custody, filed September 
20, 2002. 

10/09/2024 14 3372-3460 

23. In the Seventh Judicial 
District Court for the State of 
Nevada, In and For the County 
of White Pine, Robert Ybarra, 
Jr., v. E.K. McDaniel, Warden, et 
al., Petition for Writ of Habeas 
Corpus (Post- 
Conviction) filed January 14, 
2013. 

10/09/2024 14-15 3461-3550 

24. Nevada Department of 
Corrections, Execution Manual 
dated September 15, 2021. 

10/09/2024 15 3551-3572 

26. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of White Pine, 
Reporter’s Transcript of Trial by 
Jury Volume 1, Tuesday, June 9, 
1981, at 10:00 a.m. 

10/09/2024 15-16 3573-3847 

27. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial 
District Court for the State of 
Nevada, In and For the County 
of White Pine, Reporter’s 
Transcript of Trial by Jury 
Volume 2, Thursday June 11, 
1981. 

10/09/2024 16-17 3848-4141 
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28. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of 
White Pine, Reporter’s 
Transcript of Trial by Jury 
Volume 3, Tuesday June 16, 
1981. 

10/09/2024 17-18 4142-4415 

29. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of White Pine, 
Reporter’s Transcript of Trial by 
Jury Volume 4, Tuesday, June 
18, 1981, at 10:00 a.m. 

10/09/2024 18-19 4416-4679 

32. Nevada Pardon’s Board 
Meeting Partial Transcript of 
Proceedings, December 20, 2022. 

10/09/2024 19-20 4680-4760 

33. Nevada Department of 
Corrections, Medical Directive 
701, dated June 2021. 

10/09/2024 20 4761-4763 

Judgement of Conviction and 
Sentence 

07/23/1981 6 1319-1320 

Letter from the Court to Ed 
Horn 

02/08/1994 8 1954 

Letter from the Court to Mr. 
Ybarra  

02/08/1994 8 1955-1956 

Letter from Ed Horn to the 
Seventh Judicial District Court 
Clerk 

03/22/1994 8 1957 

Letter to Judge Hoyt from 
Lake’s Crossing Enclosing 
Documents 

05/20/1981 5 1121-1129 

Letter to Hoyt Re: McGuire 09/16/1980 4 867-873 
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List of Petitioner’s Exhibits to 
Petition for Writ of Habeas 
Corpus 

03/06/2003 9 2099-2110 

Exhibit 3: Declarations 
3.1 Declaration of Thomas 
Casler (August 28, 2002) 

3/06/2003 9 2111-2114 

3.3 Declaration of Esther 
Cencenoris (August 19, 2002)  

3/06/2003 9 2115-2116 

3.4 Declaration of Virginia 
Christensen (August 27, 2002) 

3/06/2003 9 2117-2119 

3.6 Declaration of David Glenn 
(August 22, 2002)  

3/06/2003 9 2120-2121 

3.9 Declaration of Pat 
Humackich (August 23, 2002) 

3/06/2003 9 2122-2123 

3.12 Declaration of Eleanor 
Marcias (August 19, 2002)  

3/06/2003 9 2124 

3.14 Declaration of Selby Morse 
(August 19, 2002)  

3/06/2003 9 2125-2126 

3.15 Declaration of Bill Nugent 
(August 30, 2002) 

3/06/2003 9 2127-2128 

3.16 Declaration of Hazel 
Otterbeck (August 17, 2002)  

3/06/2003 9 2129 

3.19 Declaration of John Tenorio 
(August 29, 2002) 

3/06/2003 9 2130 

3.21 Declaration of Randy 
Vergos (August 20, 2002) 

3/06/2003 9 2131-2132 

3.22 Declaration of Colleen 
Ybarra (August 21, 2002) 

3/06/2003 9 2133-2135 

3.25 Declaration of Marty 
Ybarra (August 19, 2002) 

3/06/2003 9 2136-2138 

3.26 Declaration of Mike Ybarra 
(August 26, 2002) 

3/06/2003 9 2139-2140 

3.28 Declaration of Ralph 
Ybarra (August 19, 2002) 

3/06/2003 9 2141-2142 

3.29 Declaration of Robert 
Ybarra, Sr. (August 21, 2002) 

3/06/2003 9 2143 
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3.30 Declaration of Thomas 
Casler (September 11, 2002)  

03/06/2003 9 2144-2145 

Exhibit 4: Psychiatric 
Reports 
4.1 Evaluation by John Chappel, 
M.D., to Judge Hoyt, December 
18, 1979 

03/06/2003 9 2146-2151 

4.28 History and Physical 
Evaluation with Dr. Louis 
Richnak, Jr., M.D., June 3, 1981 

03/06/2003 9 2152-2156 

Motion for Psychiatric 
Evaluation 

08/09/1980 4 857-866 

Motion to be Relieved as 
Attorney for Petitioner 

03/24/1994 8 1958-1963 

Motion to Continue 05/01/1981 5 1040-1054 
Motion to Dismiss Counts II and 
III of the Information 

04/27/1981 5 1034-1039 

Motion to Disqualify under NRS 
1.235(1) 

11/12/2024 20 4919-4924 

Motion to Place Defendant at 
Lake’s Crossing Center or in the 
Alternative at Psychiatric Unit 
of Nevada State Prison 

03/12/1981 4-5 997-1003 

Notice of Appeal 12/18/2024 20 4950-4952 
Notice of Department 
Reassignment 

11/21/2024 20 4927 

Notice of Entry of Order 12/18/2024 20 4970-4986 
Notice of Entry of Order  03/31/2017 11 2657-2668 
Order Denying Motion to be 
Relieved as Attorney for 
Petitioner  

04/04/1994 8 1964-1966 

Order Denying Motion to Strike 
Retroactivity Issue and For 
Judicial Declaration that 
Retroactivity Issue is Waved 
Order Denying Motion to add 

06/29/1998 8-9 1967-2009 
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Issue to Supplemental Petition 
for Writ of Habeas Corpus and 
for Reconsideration of Jury 
Separation Issue; Order Denying 
Motion for Leave of Court to File 
Supplemental Brief on Specific 
Issue; Order Dismissing 
Supplemental Petition for Writ 
of Habeas Corpus 
Order Denying Motion to 
Withdraw 

09/09/1981 6 1377-1382 

Order Denying Petition for Writ 
of Habeas Corpus 

12/17/2024 20 4928-4943 

Order Dismissing Petition for 
Writ of Habeas Corpus with 
Prejudice (First Judicial District 
Court) 

12/30/1988 8 1929-1947 

Order for Psychiatric 
Examination  

09/29/1980 4 882 

Order for Return of Defendant 03/02/1981 4 987 
Order Granting Continuance  05/05/1981 5 1117-1118 
Order Granting Motion to 
Dismiss Petition for Writ of 
Habeas Corpus 

07/20/2004 9 2157-2170 

Order Re: Lithium 05/27/1981 5 1130-1131 
Order Re: Petition 07/11/1986 8 1871-1928 
Order Terminating Court 
Appointment 

12/7/1993 8 1952-1953 

Order to Withdraw Lithium 
Treatment 

05/05/1981 5 1119-1120 

Order Transferring Case to 
Department 1 

11/18/2024 20 4925-4926 

Petition for Writ of Habeas 
Corpus (Post-Conviction) 

03/06/2003 9 2010-2098 

Petition for Writ of Habeas 
Corpus (Post-Conviction) 

10/10/2024 20 4764-4918 
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Reporter’s Transcript of Motion 
for Continuance 

05/04/1981 5 1055-1116 

Reporter’s Transcript of Motions 
Proceedings 

03/20/1981 5 1004-1009 

Reporter’s Transcript of Motion 
to Disqualify Counsel 

08/03/1981 6 1321-1349 

Reporter’s Transcript of Petition 
for Post Conviction Relief 
Hearing: Volume 1 

09/16/1985 7 1552-1722 

Reporter’s Transcript of Petition 
for Post Conviction Relief 
Hearing: Volume 2 

09/17/1985 7-8 1723-1870 

Reporter’s Transcript of 
Proceedings: Competency 
Hearing 

11/11/1980 4 883-981 

Reporter’s Transcript of 
Proceedings: Motion for 
Psychiatric Examination 

09/22/1980 4 874-881 

Reporter’s Transcript of Trial by 
Jury Volume V 

06/23/1981 5-6 1132-1315 

Stipulation re: EEG 06/19/1981 6 1316 
Transcript of Proceedings: 
Arraignment 

1/24/1980 1 19-31 

Transcript of Proceedings: 
Hearing on Motions 

3/30/1981 5 1010-1033 

Transcript of Proceedings, 
Hearing on Motion to Strike the 
Death Penalty 

04/29/2008 9-10 2171-2400 

Transcript of Proceedings, 
Hearing on Motion to Strike the 
Death Penalty 

04/30/2008 10-11 2401-2611 

Transcript of Proceedings, 
Motion for a Mental 
Examination  

11/6/1979 1 1-16 

Transcript of Proceedings: 
Motion for Change of Counsel 

03/10/1981 4 988-996 
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IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF WHITE PINE

k k

REPORTER'S TRANSCRIPT

OF

TRIAL BY JURY

VOLUME II
BEFORE THE HONORABLE MERLYN H. HOYT, DISTRICT JUDGE

Thursday, June ll, 1981

10:35 4..

RENEE SILVAGGIO, C.S.R. 122
Official Court Reporter
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(Whereupon Court reconvened on Thursday,
the llth day of June, 198l, at the hour of
10:35 a.m, in the above matter.)2

3

4

•

BY THE COURT:

•

Let the record reflect the

5 continuation of the case of The State of Nevada, Plain-

6 tiff, versus Robert Ybarra, Jr., Defendant; the presence

7 of Mr. Ibarra, his two counsel fro the Public Defender's

8 Office, and the District Attorney.

9 Gentlemen, will you stipulate to the presence

10 of the Jury and the Alternate in the box?

11

12

13

BY MR. JOHNSTON; The State will so stipulate.
BY MR, MCGUIRE: The defense will so stipulate.
BY THE COURT; The State submitted evidence

14 yesterday,

We will recall Mr. Bernie Romero.

15

16

17

BY MR. JOHNSTON

BY TIE COURT

Thank you, Your Honor.

Mr. Romero was sworn yester-
18 day, was never released, and remains under oath.

19 Correct, gentlemen?

BY MR. McGUIRE: Yes.

21 BY JUROR NUMBER ELEVEN, MR. WILLIAMS: Your

22 Honor, could we have some paper and pencils? They was

23 left in our seats and gathered up.
24 BY THE COURT+ well, they should be returned
25 to you. Whoever picked up those had no business picking
26 those up. They should be returned to you. We will see

that they are returned to you.

I will ask you to inquire into the Clerk's

Office.

The witness is under oath and the District

Attomey can proceed.

27

28

29

30

31

32 BY MR. JOHNSTON: Thank you, Your Honor.
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May I approach the Clerk and the witness?

DIRECT EXAMINATION CONTINUED

BY THE COURT:

HY MR. JOHNSTON;

2

3

4

5

6

7 Q.

You certainly may.

O£fleer Romero, I would like to hand

8 you what has been marked as State's Exhibits l7-A, l7-B,
9 17-C, and 17-D. Would you please examine those?

(Whereupon the witness examined the exhibits.)
10

11

12

13

14

Q.

A.

Q.

Have you examined them?

Yes, I have.

Now, when we stopped for a recess yester-
15 day you were testifying regarding the evidence of burn

16 that you had found. Do you recognize Exhibits l7-A

17 through D?

18

19

20

A.

0.

A.

Yes, I do.

And how are you able to recognize them?

They're all the same. They're all the
21 same package I put them in when they were collected.
22

23

24

0.

A.

Q.

And where were they collected at?

They were collected on the 30-Hile Road.

Are they indicated on the diagram marked

25 Exhibits 7 and 87

26

27

•
Q.

Yes, they are.
Would you please tell the Court what

A, Exhibits 17-C and 17-B are two cloth

fragments that appear to be the cuffs of a blouse,
Exhibit 17-B appears to be a waistband.

It's partially burned.
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•
And I7-A is a large brown cloth appear-

2 ing to be the remains of a pair of pants.
3

4

5

•
A.

Q.

What color?

Tan in color.

Now, do those Exhibits appear to be in
6 substantially the same condition as when you first col-
7 lected theta?

8

9

10 them?

11

A.

Q.

A.

Yes, they are.
There is no alteration or change in

No.

12 BY MR. JOHNSTON: Your. Honor, we move for
13 the admission of Stute's Exhibits l7-A, B, C, and D at

Mr. McGuire?

We have no objection, YourBY MR. MCGUIRE:

this time.

BY TIE COURT

14

15

16

47 Honor.
18 BY THE COURT: State's Exhibits 17-A, 17-B,
19 17-C, and l7-D ill be admitted without objection.

DIRECT EXAMINATION CONTINUED

BY MR. JOHNSTON:

BY MR. JOHNSTON:

20

21

22

23

24

25 Q.

Thank you, Your Honor.

Would you please step to the easel to
26 your left, with the Court's permission, and point out to
27 the Jury and to the Court where you found those particular
28 items.

29

30 of them?

31

32

A.

0.

A.

Can I refer to my notes to get the numbers

That's fine.

Okay .
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• •
BY MR. JOHNSTON: Excuse me, Your Honor,

2 could we have the easel moved out a little bit, please?
3 BY THE COURT: Mr. Romero, you will have

4 to move it out, I guess. I haven't anyone to help re
5 right now.

6 BY OFFICER ROMERO: One of the Exhibits,
7 which would be the sleeve, cuffs, I have marked as

8 lumber 4l --
9

DIRECT EXAMINATION CONTINUED

A. This elso is the area where the pants
were found right where the other cuff was found.

Q. And that is Exhibit 17-A?

-272-

an X-l7-C with the red marking pen?

For the record, excuse me, these marks

are being placed on Exhibit Number l; is that correct?

That's Exhibit Number l that you are marking on?

A. Yes,

would you put an K-l7-Datthat point,
please, with the red marking pen?

A. Okay.

I7-C would have been over here (indicat-
1ng) .

would that be Exhibit 6-C or

'That would be number 17-D.

FLne.

Please proceed.

Okay. Would you please mark that with

Okay.

17-D.

No, at that location, which one are

0.

0.

A.

Q.

Q.

we referring to there?

6-D?

BY MR. JOHNSTON:

10

11

12

13

14

15

16

17

18
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25
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• •
A. Yes.

0. Would you also make a note of that on

the Exhibit 7, please, with the red pen?

A. Okay.

And then what was marked a9 17-B would

2

3

4

5

6 have been down here in the burn area itself (dndicat-
7 ing).
8

9

10

Q.

A.

Q.

Would you please mark that?

Okay .

tow, for the as1stance of the Jury
11 would you point out again where Nancy Griffith was found

12 when you arrived at the scene that day?

13

14

A,

Q.

Right there (indicating) .

In order to make it more visible could

15 you put a large N by that, please, in red?

16

17

A,

Q.

Okay.

Now, Officer Romero, do you know the

18 approximate distance between the location of Nancy

19 Griffith and the Exhibits, the other items that you

20 just marked ou there, l7-A, B, C, and D?

21 • 17-C would be two thousand three hundred

22 forty feet approximately.
23 Q. Would you put that number right before
24 17-D on the chart, please?

notes on this one here.

hundred and fifty-four feet,

resume your seat.

far it was from where Nancy Griffith was located and

-273-

Could you tell us approximately how

Could you do that, please? You may

It would be approximately fifteen

Okay. I'd have to refer back to my

Q-

A.

A.

Q.
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• •
the area that you have designated as the burn area?

2 , There was forty-five feet from where the

3 vehicle tracks are to the wash itself. Then about

4 twenty-eight feet from the straight line there back,

5 which would be headed north. That's where the burn

6 area was,

7 Q. So, approximately how far is it from

8 the large red N to l7-B that's marked on the chart?

9 • Okay. Lt's three hundred thirty-six
10 feet, that would be south. Then it would be forty-five
11 ·- about sixty feet at an angle.
12

13

14

Q.

A.

Q.

So, it is within four hundred feet?

Yes.

Okay. Now, in collecting the various

15 physical evidence along that roadway, 3O-/Mile Road, did

16 you find any other occasion that a person had been

17 burned?

18 A. Yes. There was scuff arks on the bank

And where did you find that at'?

Okay. One piece of skin was found

Besides the clothing and the footprints?
Yes.

I don't recall. No -- the skin.

What skin?

we found skin appearing to come off

Q.

behind?

A.

Q.

A,

Q.

A.

fingers.
0.

A.

19 as if somebody was trying to climb up it.
20 was there any physical evidence left
21

22

23

24

25

26

27

28

29

30 right there around the area where l7-A is (indicating).
31 Another, a large part of it, was found right next to
32 where the victim was. That was not found by me. It
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0IRECT EXAMINATION CONTINUED

(Where:pen the witness exauineu the exhibits.)

what has been taarked as State's Exhibit l9, 22, 2l, and

Z2, Please examine those exaibits.

would you mark on the chart where that was found at,
each of those items? If you would just put a red S on

the spot.

You certainly may.

Okay. With the Court's permission

Officer Romero, I would like to hand you

Do you recognize those exhibits?

Yes, I do.

De you know who took the photographs?

Yes, I do.

wno would that have been?

It would be Deputy Drake.

wnen were they taken?

-275-

Q.

A.

•

Q.

Q.

A.

Q.

•
Q.

•
Q.

wa given to me found by Don Danner.

@. Okay.• Then there was another piece of skin.

It would be two hundred fifteen feet from where the
victim was, wa8 another piece of skin appearing to be

coming off te finger.

Okay.

Okay. Thank you.

Now, Officer Rosero, you testLfied that
there were some footprints -- may I approach the witness,
Your Honor?

BY THE COT:

BY MR. JOHNSTON.

2

3

4

5

6

7

8

9

10
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15
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2

3 taken?

4

5

A,

g.

,
•

faey were taken September 29th, 1979.

And were you present when they were

Yes, I was.

Jo those pictures accurately depict

for the aaissioi, or State's E:lib±ts i9, 20, 21, and 22.

objectiou ii respect co l9, 20, and l; however, I

would ask the Court to examine Exhibit uruber 22 and

wnat you saw on Septeuuer 9th, 1+79?

A. es, tney do.

• ues tnere appear to oe any alteration
or discoloration in tie photograph from iat you saw?

o, there isn't.
Your tionor, we would move

'our Honor, we have noK MK. ERRING:

BY MR. J04NSTON:

A.

6

7

6

9

10

11

12

13

14

15

16 see if it ass ay relevancy value to the Court. Either

BY MN. JOH5TON: Yes, our honor.

SY 'TH& Oil: iay I see the others?

my sight is faiiin tue, aybe I'm etting old, but I

cannot take mun out of that photograph and it has to

be of assistance to the Jury to e aissible,

17

18

19

20

21

22

23

24

25

BY MK. JoaNSOis:

examine umber z tnen?

BY 'IRE COURY:

exaibit?

Is the Court going to

Yes, I aa. Bay I ave the

26 T1ere appears to e arkirgs similar to mark-

27 ings found on the three pisotorapns to the Cour, but

28 on tnls basis it appears taere uay be some relevancy to

29 that. Therefore, the question oi relevancy, the Court

30 would overrule aat.
31 If you ura tae potosrapn the other way you
32 will see tie mariuus. Lt's not in line with the other
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• •
three photographs is the reason it does not appear that

2 way.

3 Exhibits 19, 20, 2l, and 22 are admitted.

4

5

6

B MR. JOHNSTON:

hat photograph again?
BY MR. HERRIG:

Would counsel Ike to see

If it's alright with you

7 I would like to look at it aain.
8 BY MR. JOHNSTON: Yes.

9 May I approach the witness, Your Honor?

DIRECT EXAMINATION CONTINUFD

BY MR. JOIINSTON:

10

11

12

13

14

BY THE COURT: Yes. Certainly.

15 Q. Now, Officer Romero, would you please

16 describe what the photographs, Exhibits 19, 20, 2l, and

17 22 depict?
18 • Exhibit l9 depicts the heel of the shoe.

19 Exhibit Number 0 depicts what appears

20 to be the sole of the shoe and a shoe print.
21 Exhibit 2l depicts both the heel and

22 the shoe with the similar tread as would be in Exhibit

23 unuber 19 and ZO.

24 Exhibit 22 depicts part of a sole or a

25 sole print. Also it is the same or similar tread pat-

26 tern as the other three.

27 Q. Could you describe that tread pattern,
28 please, for the Jury?

29 A. es. It's sort of a rib going across

30 with a W overlapping it or a W pattern overlapping

31 two ribs.
32 0. Did you ever have occasion to measure
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the size of the footprints?

2

3

A.

Q.

Yes, I did.

What was the result of those measurements,

4 please, 1f you recall?
5 A Thirteen and a half inches Ion, four

6 inches across the heel, and five inches across the wide

7 portion of the sole.
8 Q. Officer Romero, with the Court's permis-
9 sion would you please step up and on Exhibit 6 indicate

10 where those footprints were located at.
11 A. Exhibit Number 19 is located right here
12 on this area (indicating).
13 Q. Okay. Would you please mark that again
14 with the red marking pen as an Exhibit 19?

15 A. Exhibit Number 20 was over here on the
16 end of the wash (indicating),
17 0. Okay, Would you please mark that with
18 a red pen X-207

Yes.

Officer Romero, was it possible from

-278-

Exhibit Number 20 is over here by the

Q.

A.

A.

A.

•

Yes.

Exhibit Nuber 22 as up here on the hill­
side (indicating).

burn area (indicating).
Q. Okay. Is that 20 or 217

A. The one I got marked 25. It's Number 21.

• would you please mark that with an X-2l

using the red pen?

And please mark that X-22.

Now, would you please remain at the

chart for a minute.

19

20

21

22

23

24

25

26

27

28

29

30

31

32
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the area of the scene?

BY MR. JOHNSTON:

DIRECT EXAMINATION CONTINUED

(Whereupon the witness examined the exhibits.)

You may.,

Do you recognize those exhibits?

Yes, I do.

And how are you able to recognize them?

I took one of them and I was present
-279-

Yes, we did,

What kind of footprints were those?

Q.,
0.

A.

BY THE COURT:

Q.

,
Q.

,

Q. Officer Romero, I would like to hand you

what has been marked as State's Exhibits 23 and 24 and

ask you to please examine them.

A. 'There was a print on top of one of the

tire tracks that appeared to be made by a stomping foot.

BY MR. JOHNSTON: May I approach the Clerk

and the witness, Your Honor?

Okay.

Okay. Number l9, Thank you.

You may take your seat.
low, other than the shoe prints which

you have just described, did you find any footprints in

examining these prints on the ground to know which

direction they were pointing?
A. Yes, it was.

Q. Could you please indicate as to each of

the footprints with a red arrow which direction it was

going?

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32
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tion or change as a result of the photograph?

No.

Witch the Court's permission, Officer

Yes, they do.

Does there appear to be any discolora-

Q.

A,

A.

Q.

@.

A,

Road.

Q.

A.

0.

When were they taken?

September 29, 1979,

Do those pictures fairly and accurately

depict what you saw at the scene on September 29, 1979%

when the other one was taken.

And where were those taken at?

They were taken also out at 30-M1le

2

3

4

5

6

7

8

9

10

11

12

13

14 Romero, would you please step up to the Exhibit Number

15 8 and indicate for the benefit of the Court and Jury
16 where that particular Exhibit is located?

BY MR, JOHNSTON:

DIRECT EXAMINATION CONTINUED

BY THE COURT: Please step forward.

BY OFFICER ROMERO: That would be right
over this wheeltrack over here (indicating) .

17

18

19

20

21

22

23

24 0. Could you please mark that with a red
25 pen and place an X-Z3 by it?

tion that footprint is going?

A. Yes.

Q. would you please indicate that with a

red arrow?

A, Yes.

-280-
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28

29

30

31

32

A.

Q.

Okay.

Also are you able to tell which direc-
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2

Q. Thank you, You may be seated.

Now, regarding Exhibits 19, 20, 2l, and

3 22, did you check to see if anyone at the scene had a

4 footprint or a shoe print that was similar to that?
5 A. Yes, I did.

6 0. And did any of the officers present
7 have that type of shoe print?
8 A. No.

What about the EMT'g and the ambulanceQ.9

10 driver?

11 A. I did not check them, however, I know

12 where they were when they went down there and their foot-

13 prints were not in that same area.
14 Q. What about Mr. Hofheins and Mr. Danner?

15 A, Again, I did not check them, I knew

16 the area that they had walked. I asked them to go off
17 the road end they had not gone down to that area where

18 we found the burn site.
19 BY MR. HERRING: I anu going to object to this
20 and ask to have it stricken because this is strictly hear-

21 ay.

DIRECT EXAMINATION CONTINUED

BY THE COURT22

23

24

25

26

27

BY MR. JOHNSTON

Q.

Sustained.

Officer Romero, were you able to observe

28 thaem during the time that you were present at the scene?

29 A. Yes, I was.

30 Q, And did you at any tire see them go in

31 the areas where you have indicated the footprints?
32 A, No. They stayed on the road all the
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time when I was there.

•

2 0. Just for information purposes approxi-
3 muately how far is it, Officer Romero, from the road to

4 where you have marked K-22 on Exhibit Number 8?

5 A. Okay. From the road to tche wash would

6 be approximately forty-five feet. From the wash to

7 Number 22, to the best of my recollection, was something

8 like eignty-eight feet.
9 Q. Now, during the tipue that you were at

10 the scene and conducting your investigation on September
11 29th, was there anyone that you saw walking around on

12 the road area without shoes?
13 A, No.

14 Q, Was there anyone present at the scene

15 who did not have shoes on?

16 A. No.

17 Q. Was the victim wearing shoes?

18 A. No, The victim wasn't wearing shoes.

19 She was only wearing her socks.

20 Q. Now, Exhibit Number 23, the stocking or

21 the footprint, what appears to be a footprint without a

22 shoe, is superimposed on a tire track. Were you able

23 to examine that tire track?

24

25

,
Q.

Yes.

Would that have been the same tire track

26 that you showed us the close-up of in Exhibit Number 12,

27 which has been admitted into evidence?

28 A, I'd have to check to make sure,
29 BY MR. JOHNSTON: Excuse me, Your Honor,

30 could the Clerk show Exhibit Number 12 and 23 to the

31 witness?
32 BY THE COURT: The Clerk will show those
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DIRECT EXAMINATION cQITryyp

any other physical evidence at the scene on 30-M1le

Road?

BY MR. JOHNSTON:

Now, Officer Romero, did you collect

Yes, it would have,

Q.

Exhibits to the witness.
BY OFFICER ROMERO:2

3

4

5

6

7

8

9

10 A. I' not quite certain that we've all
11 been there. We have collected cloth-- burnt cloth _-

footprints, tire prints, skin, the fuel can, the lid,
and I also took some Plaster of Paris casts and sent

them off to the lab for examination and they came back

and said they weren't -- the sole wasn't proper and

they didn't come out.

12

13

14

15

16

17

18

Q.

A,

Okay.

And to the best of my recollection
19 that was about it,
20 Q. Okay. Now, would there have been any

21 personal property belonging to anyone?

22 A. Okay. I collected a purse that was

23 handed to me by Don Danner. He said that was the

24 purse that they first found up there.

25 BY MR, JOHNSTON: May I approach the Clerk

26 and the witness, Your Honor?

DIRECT EXAMINATION CONTINUED

BY THE COURT:

BY MR. JOHNSTON:

27

28

29

30

31

32 Q.

You may,

Officer Romero, I would like to hand
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you what has been marked as State's Exhibit 25 and ask

2 you to examine it, please.
3

Q. Do you recognize that exhibit?
A. Yes, I do.

Q. And how are you able to recognize it?
A. Okay. I recall it, because it's also

bagged in the same bag that I put it Ln after I collect-
ed it. It's got my signature on it, also.

stantially the same condition as when you first received

it?
A. Yes.

Q. Without any alteration or changes to it?
A. Right.

0. And that is the purse you received from

Don Danner; is that correct?

(Whereupon the witness examined the exhibit.)
4

5

6

7

8

9

10

11

12 item?

13

14

15

16

17

18

19

20

21

22

Q.

A.

0.

A.

And when did you collect that particular

September 29th of 1979.

Does that exhibit appear to be in sub-

I believe it was Don Danner. It was either
23 Don or Dee Hofheins, but I believe it was Don.

24 Q. And did they indicate where that was

25 found at the scene?

26

27

A.

Q.

Yes, they did.

Have you indicated that location on

28 either Exhibit 7 or 8?

I got the approximate distance as to where it was.

29

30

31

32

A.

Q.

A.

No, because I wasn't able to make it,

What is that approximate distance?

One thousand five hundred fifty-four
-284-
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feet. It vas close to the center of the roadway

2 Q. Now, when you say one thousand five

A, Yes.

Q. Based on their direct1on?

A. Right.

Q. And that 1e measured from where the

victim, Nancy Griffith, wa8 found?

Right.A.

3 hundred fifty-four feet, that is an approximate loca-
4 tion?
5

6

7

8

9

10

11 BY MR. JOHNSTON: Your Honor, we would

12 move for the admission of Exhibit 25,

13 BY MR. McGUIRE: We have no objection,
14 Your Honor,

15 BY THE COURT; State's Exhibit 25 is ad-

16 titted without objection,
17

18

19

20

21

BY MR. JOHNSTON

Q.

DIRECT EXAMINArrQ CONTINUED

Officer Romero, did you collect any

22 other physical evidence from anywhere on the roadway,
23 the 30-Mile Road itself?
24 A, Yes. We got some mirror -- well, there
25 was some mirror - pieces of mirror that had been

26 broken,

May I approach the Clark

Where would they have been located?

They would have been up the road approxi-A,

0.

BY MR. JOHNSTON;

and the witness, Your Honor?
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BY THE COURT: You nay..

•

DIRECT EXAMINATrQ CONTINUED

2

3

4

5

6

BY MR. JOHNSTON:

0. I would like to hand you what has been

7 marked as State's Exhibit 26 and ask you to examine it,
8 please.

(Whereupon the witness examined the exhibit,)

9

10

11

12

13

A.

Q.

Q.

Should I open this up?

Yes, please

Now, Exhibit 26 includes an A, B, and a

14 C part. Are you able to recognize those exhibits?

15 A. A, B, and C, yes.. This appears to be

16 what I sent to the lab and they reconstructed it. I

17 couldn't tell you if it carue from the same mirror that

18 we received on the signature.
19 Q. And you are referring to which part of

20 the Exhibit when you say that?
21 A. That's the one they attempted to put to-

22 getner, which would be 26-A.

23 Q. 26-A. You did not see it in that parti-
24 cular condition when you gathered it up?

25

26

A.

Q.

That's right,
Now, did you gather all of this Exhibit

27 at one tine?
28

29

A,

Q.

lo, I didn't.
When did you gather it?

30 A, I gathered it -- I gathered the biggest
31 portion of it, which would be 26-B, on September the 29th,
32 1979, I gathered 26- the following day.
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Q. Is there any particular reason that you

2 did not gather it all at one time?

3 A. Well, when I gathered the first portion

4 ofit we didn't know whether there was any significance
5 to it or not. I tried to gather just big pieces for we

6 thought there may be some fingerprints or something of

7 that sort.
The following day, on October lst, which

would have been the following day, when I gathered the

other part of it, that's after we decided that we better

gather it in case we might need it in the future,

8

9

10

11

12 Q. Now, except for the reconstruction efforts,
13 that is Exhibit 26-A, does that Exhibit appear to be sub-

14 stant1ally in the same condition as when you gathered it?

15

16

17

18

A.

Q.

A,

0.

That's right.
Without any major alteration or change?

Right.
With the Court's permission, could you

19 please step over to the Exhibit Number 7 and indicate

20 with a red pen on that Exhibit where you found Exhibit

21 26-A, B, and C?

22 A. 26-A and 26-B would be found over here

23 (indicating) .

24 0. Okay. Would you mark that with a red

25 X-26 on Exhibit 77

26

27

28

•
Q.

Yes.

Thank you.

Now, 1f I could direct your attention
29 to Exhibit Number 8, Near the upper part of that Exhi-

30 bit there is small letters or numbers. What do those

31 represent?
32 A, There's two of them, I can't see the
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nuuber from here. But two of them indicate where there

2 was some sort of scuffle. 'There was a disturbance on

3 the round.

large area, I would say probably an area of about five

foot square, where it appeared that somebody had either
rolled or something like that.

Q. And what lse is marked in that area?

a pair of white panties.
BY MR. JOHNSTON:

4

5

6

7

8

9

10

11

12

13

14

15

mination?

0.

A,

Q.

A.

A.

low do you know?

One

Excuse me. How do you make that deter-

The ground was just disturbed in the

The top figure up there is we located

May I approach the Clerk

16 and the witness at this time?

You may.

DIRECT EXAMINATION CONTINUED

BY THE COURT

BY MR. JOHNSTON:

17

18

19

20

21

22 Q. Officer Romero, I would like to hand you

23 what has been marked as State's Exhibit 27, Please

24 examine it,

(Whereupon the witness examined the exhibit.)
25

26

27

28

29

30

31

32

0.

A.

Q.

A.

0.

A.

Do you recognize that exhibit?

Yes, I do.

And what is it?
It'g a pair of women's underpants,
What color?

white,
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Q. Where were those found?

2

J

4

5

A.

0.
A.

Q.

They were found September 29th, 1979,

And who took custody of them?

I did.

Do they appear to be in substantially

6 the same condition as when you gathered them?

7 A. Yes.

8

9

10

0.

A.

Q.

No alteration or change to them?

No.

With the Court's permission, would you

11 please step up to the Exhibit Number 8 and indicate with

12 the red marking pen where that Exhibit was located?

13 BY THE COURT: You can step forward.

14 BY OFFICER ROMERO: Okay.

15

16

17

18

19

20

21

BY MR. JOHNSTON:

0.

A.

0.

DIRECT EXAMINATION CONTINUED

Please put X-27 on the Exhibit.

Okay.

Thank you.

22 Now, Officer Romero, do you happen to

23 know the approximate distance of X-27 that you just
24 placed on Exhibit Number from the road?

25 A. Okay. Again the shoes were found ap-
26 proximately forty-five feet from the road. Exhibit 27

27 would be approximately eighty-nine feet from the shoes,
28 So, that would be the approximate distance about one

29 hundred forty-three feet.
30 Q. Now, Officer Romero, you indicated that
31 there was some scuff areas on Exhibit 8, places where

32 the ground was disturbed. Could you please mark those
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for the advantage of the Court and Jury with the Court's

2 permission?
3 BY THE COURT: You can approach the Exhibit.
4

BY MR. JOHNSTON:

DIRECT EXAMINATION CONTINUED5

6

7

8 0. If you would just please draw a little
9 box. Now, I believe in your earlier testimony you have

10 indicated that there were some other scuff areas within
11 your crime scene that you had secured?

more than five places like that along the road?

to identify the farthest one away from where the victim,''

there would be probably ten or so that we were able to

show.

the road and those appear to be where the body was

trying to climb up the bank.

Are you able to recall or use the report

Yes. To the best of my recollection

When you say there were many, were there

Yes.

Would you be cble to aark those, please,

Too many of them?

Yes.

where would they have been located?

Most of them would have been along side

A.

A,

Q.

Q.

A,

Q.

Q.

A,

Q.

at least on Exhibits 7 or 87

A, I did. I marked them, yes,

Q. Would you please do that in the sare

manner?

A. And 7 would be off because there were

Just too many of them,

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32
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Nancy Griffith, was found?

2 A. I'a sure by the use of this report I can

3 give an approximate measurement, yes,
4

5

Q.

A.

Could you please do that?
It would be approximately one thousand

6 five hundred eighty-five feet.
What was tlat figure again?
One thousand five handred eighty-fiveA,

Q.7

8

9 feet.
10 Q. Could you mark the approximate location

11 of that on Exhibit 7, again using a box?

This would be around this area here (in-12

13

14

A.

dicating) .

BY THE COURT: Thank you, You may resume

BY MR. JOHNSTON

15 your seat,
16

17

18

19

DIRECT EXAMINATION CONTINUED

20 Q. low, Officer Romero, did you have occasion

21 to collect any evidence that was not located within your
22 immediate crime scene area?

23

24

A. Yes, I did.

Could you please relate that to the Court

25 and Jury?
26 A, I collected some from two different places.
27 It would be fro the victim's house and from the trailer
28 that Mr. Ibarra had rented.
29

3o trailer?
31

Q.

A.

What would have been collected at the

I collected a mirror from the bathroom.
32 I got some beer cans that were laying in the kitchen area.
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'

I believe that's all the evidence we got from the

2 trailer.
3 BY MR. JOHNSTON May I approach the wit-

4 ness, Your Ilonor?

5

6

7

BY THE COURT You may.

BY MR. JOHNSTON: Thank you.

BY THE COURT: We have gone over an hour and

8 it will take some time to review those things, So, let's
9 take a short recess and allow everyone to get up and walk

10 around for a little while, while we are in this recess,
11 Now, ladies and gentlemen, retember your admonish-

12 ment, Do not converse among yourselves or with anyone
13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

else on any subject connected with this case; do not read,

watch, or listen to any reports of or commentary, and that
includes radio, newspaper, and television, should there

be such coverage, of the case or anything connected with

the case; do not form or express any opinion on the sub­

Ject until this case is finally submitted to you. The

Court will be in recess for ten minutes.

(Whereupon Court recessed at the hour of
ll:29 a,m, in the above matter.)
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BY THE COURT:

•
Let the record reflect the

2 continuation of the case; the presence of counsel; the

3 Defendant, and the Jury in the box and the Alternate.

4 Would you stipulate, gentlemen, that they are all there?

5 BY MR. JOHNSTON: The State will stipulate.
6

7

BY MR. MGUIRE:

BY THE COURT?

Yes, Your Honor.

The witness is under oath

8 and you can continue with the questions.

DIRECT EXAMINATION CONTINUED

BY MR. JOHNSTON:9

10

11

12

13

14

BY MR. JOHNSTON

0.

Thank you, Your Honor.

At this time, Officer Romero, I would

15 like to hand you what has been marked as State's Exhi-

16 bits 29, 30, and 3l. Please examine them.

(hereupon the witness examined the exhibits.)
17

18

19

20

21

22

Q.

A.

Q.

A.

Do you recognize those exhibits?

Yes, I do.

How are you able to recognize them?

They've been put in the packages where

23 I put them in after I collected the. And that's my

24 Exhibit Number 29 and 3l.
25

26

27

Q.

A.

Exhibit Number 30 I photographed myself.
What is Exhibit 297

Exhibit 29 Ls mirror that I took off
28 the vanity in the trailer, which would be McConley

29 Trailer Court, Space Four.

30 Q. Could you please describe thatc trailer,
31 what color it is and wat size?
32 A. It's a blue and white trailer, single
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wide. I would say it's about twelve by fifty-five,

2 twelve by sixty.

3 Q. Does that exhibit appear to be in sub-

4 stantially the same condition as when you collected it?

5

6

7

8

A.

Q.

A.

@.

No, it is not.
what is the difference about it?
It's broken.

Now, regarding Exhibit 30, when was that

9 photograph taken?

10 A, That was taken, I believe, on October lst
11 of l979 when the search was conducted.

12 Q. Does that photograph fairly and accurately
13 depict the subject matter of 1t?

14

15

A.

0.

Yes, it does.

What is the subject matter of photograph

16 Exhibit 30?

17 A. It's a picture of the mirror and the

18 vanity before I took it out.

one full one that were taken from Mr, Ybarra's trailer.
Q. Were there any other beer cans there?

A, Not to my recollection, There were some

outside but not inside the trailer.
Q. And is that exhibit 1n substantially the

9ame condition as when you first gathered it?

19

20 broken?

21

22

23

24

25

26

27

28

29

30

31

32

Q.

A,

0.

A.

0.

A.

A.

So that would be prior to its getting

Yes.

DLd you break that mirror?

No, I didn't.
Exhibit 3l, what is that?

Exhibit 3l is three empty beer cans and

Yes.
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BY MR. JOHNSTON:

•
Your Honor, we would move

DIRECT EXAMINATrQ cQNr1yyD

evidence from anywhere else regarding this particular
case?

for the admission of State's Exhibits 29, 30, and 31.

BY THE COURT: Mr. McGuire?

BY MR. McGUIRE : No objection, Your Honor.

BY THE COURT : State's Exhibits 29, 30, and

3l are admitted without objection.

2

3

4

5

6

7

8

9

10

11

12

13

BY MR. JOHNSTON

Q. Officer Romero, did you collect any other

14 A. Yes, I did.

15 Q. And what would that have been?

16 A. From Nancy's residence we collected some

17 hair samples, a clock, some pill bottles, and hair

18 dryer, and I believe that's all from Nancy's residence.

19 We also collected or we took picturaa
20 of Mr. Ibarra's truck, tires on the truck. We took tire
21 impressions and we took the wheels off the truck.

22 Q. Now, the items that you collected at the

23 residence of Nancy Griffith, why did you collect those

24 particular items?

25 8Y MR. MGUIRE: Objection, Your Honor, the

26 motive for collecting the items is irrelevant.
27

28

BY THE COURT: Sustained.

BY MR. JOHNSTON; I believe the purpose would

29 be relevant, Your Honor.

30 BY THE COURT: Well, maybe if you restate the

31 question in another way.

32 BY MR. JOHNSTON; The Court's indulgence for
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DIRECT EXAMINATION CONTINUED

Certainly.

Yes, please.
Proceed.

Mr. Romero, regarding the items that youQ.

for Just a moment.

BY THE COURT:

BY MR. MCGUIRE: Your Honor, after confer-

ring with the District Attorney we will withdraw our

objection.
BY THE COURT: Alright. The witness can

answer the question,

BY MR. JOHNSTON:

Do you want the same question answered, Mr,

Johnston?

BY MR. JOHNSTON

BY THE COURT:

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17 collected at the victim, Naacy Griffith's, house what

18 was the purpose of collecting those items?

19 A. They were collected o different occa-

20 sions. The clock and the pill bottles, when they were

21 collected they were collected for possible fingerprint
22 identification of Nancy Griffith so we could match it up

23 with other prints that we had found.

24 Q. Go ahead, please, to the other items.

25 A. The other items were collected at a

26 later date, I would say approximately a month or so

27 later. Those were collected for hair samples, We vere
28 trying to match a hair that was found on a boot and try
29 to match it with the possibility of that being Nancy's.
30' BY MR. JOHNSTON: May I approach the Clerk
31 and the witness, Your Honor?

32 BY THE COURT: You may.
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DIRECT EXAMINATION CONTINUED

BY MR. JOHNSTON?
2

3

4 Q. Officer Romero, I would like to hand

October 2nd or October 3rd.

A. Okay.

Q. Do you recognize the subject matter of

that photo?

A, Yes, I do.

Q. Do you know who took that photograph?

• Yes, I do.

Q. Who was that?

A. Deputy Drake.

Q. And when would that have been taken?

A. That would have been taken right around

5 you what has been marked as State's Exhibit 28-A and

6 ask you if you would, please, examine it?
7

8

9

10

11

12

13

14

15

16

17

tires you might have compared it with?

a result of the photograph?

tire of Mr. Ybarra's truck,

depict the subject matter that you intended?

I compared it with

-297-

Yes, I dtd.
And would you please describe which other

Did you have occasion to compare that

No.

And what is that a, photograph of?

That is a picture of the right front

Does that photograph fairly and accurately

Yes.

There's no distortion or modification as

A.

A.

Q.

0.

Q.

A.

A,

A,

Q.

•

particular tire with any other tire of the truck?

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32
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BY MR. McGUIRE:

•
Objection, Your Honor. I

2 do not think there is an adequate foundation to show

3 that Lieutenant Romero, qualified as he is in many areas,
4 is qualified in the area of making this type of compari-

5 son.

6 BY MR. JOHNSTON; Fine, Your Honor. We will
7 withdraw the question at this time.

8 BY THE COURT: Alright.
9

BY MR. JOHNSTON;

10

11

12

13 Q.

DIRECT EXAMINAr1QN CONTINUED

Off{aer Romero, in the course of your

14 training both in college and law enforcement train-
15 ing and including the FBI Academy -- have you received

16 any training regarding tire and tire tracks and impres-

17 sions left by them?

18 A. I haven't received any specific train-
19 ing, no,

20 Q. Have you received any training in com·

21 parison of any kind of print or tracks?
22 A. I received quite a bit of training as

23 far as fingerprint comparison goes.
24 Q. What about tire tracks, footprints, and

25 things like that?
26 A. No.

27 BY MR. JOHNSTON: At this time, Your Honor,

28 the State would move for the admission of State's
29 Exhibit -- I lost track Number 28.

30 BY THE COURT Mr. McGuire?

31

32 lionor,

BY MR. McGUIRE: We have no objection, Your
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BY THE COURT:

2 without objection.
3

State's Exhibit 28 is admitted

4

5

6

7

BY MR. JOHNSTON;

•

DIRECT EXAMINATIQN CONTINUED

Officer Romero, did you at any time make

8 an impression using that tire for any purpose?
9 A. Yeas, I did.

10

11

Q.

A.

And when would that have been?

That would be right around the same date,
12 which would have been October 2nd or October 3rd of 1979,

DIRECT EXAMINATION CONTINUED

(hereupon the witness examined the exhibit.)

what has been marked as State's Exhibit 33 and would you

examine it, please?

simulated sand. The one specific tire, which would have

been the right front tire, had different wear on the tread
and it was obvious to anybody just looking at it what the

wear would have been. We wanted to compare the impression
on simulated sand with the impression made out at the
gcene.

May I approach the Clerk and

You ay.,

Could you explain why it was done?

Yes. We -- the impression was made on

Officer Romero, I would like to show you

A.

Q.

Q.

BY MR. JOHNSTON:

the witness, Your Honor?

3Y THE COURT:

BY MR. JOHNSTON;

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32
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Q. Do you recognize that Exhibit?

2

3

4

5

6

7

8

9

10

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Yes, I do.

Do you know who took the photograph?

Yes, I do.

Who would that have been?

Deputy Drake.

Were you present?

Yes, I was.

When was that taken?

That was taken around October 2nd or

11 October 3rd of 1979.

12 Q. Does that photograph fairly and accu-

A. Yes, 1t does,

Q. What is the subject matter of that photo-

graph?

• It's a rolled tiny. impression on simulated

sand,

Q. And do you happen to know the tire that
was used for making that impress1on?

Yes, I do.A.

13 rately depict the subject matter that you intended?

14

15

16

17

18

19

20

21

what tire it was?

22

23

24

0.

A.

And could you tell the Court and Jury

That would have been the right front tire
25 from Mr. Ybarra's truck.

26 0. That was the same tire that Exhibit 28 is
27 a photograph of?

BY MR. JOHNSTON;

28

29

A. Yes,

Your, Honor, we would move

30 for the admission of Exhibit 33.

31

32

BY THE COURT

BY MR. McGUIRE:

Mr. McGuire?

No objection, Your Honor.
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BY THE COURT:

2 without objection.

•
State's Exhibit 33 1s admitted

3 BY MR. JOHNSTON: May I approach the Clerk

4 and the witness, Your Honor?

DIRECT EXAMINATION CONTINUED

BY THE COURT

Y MR. JOHNSTON,

5

6

7

8

9

10 •

You may.

I would like to hand you what has been

11 marked as State's Exhibit l0 and ask you to examine it,
12 please.

(hereupon the witness examined the exhibit.)

0. Do you recognize that exhibit?
A. Yes, I do.

Q. And how are you able to recognize it?
A. l looked at it after Deputy Collins

had taken it into evidence.

13

14

15

16

17

18

19

20

21

22

Q .

A,

Q.

And what is that exhibit, please?
That's the boot taken from Mr. Ybarra.

would you please take Lt out of the bag?
23 Now, did you ever have occasion to make

24 one of these sand prints, as you did wwith the tire, with
25 Exhibit 10-A?

26

27

28

A,

Q.

A.

Yes, I did.

And when would that have been?

'That would have been right around October
29 2nd or October 3rd of 1979.

30 BY MR. JOHNSTON; May I approach the witness,
31 Your Honor?

32 BY THE COURT You may.
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DIRECT EXAMIyArro coNrIyED

2

3

4

BY MR. JOHNSTON?

Q. Mr. Romero, I would like to hand you

5 what has been marked as State's Eh1bit 32 Examine it,
6 please.

(hereupon the witness examined the exhibit.)
7

8

9 Q. Do you recognize the subject matter of

Yes, Again around October 2nd or October

A.

Q.

taken?

A.

3rd of 1979.

Q.

A,

Q.

13

14

15

16 And were you present when it was taken?

17 Yes, I was.

18 And does the photograph labeled 34 fairly
19 and accurately depict the subject matter it is intended

20 to?

10 that photograph?

11 Yes, I do.

12 Do you know when the photograph was

21

22

A.

Q.

Yes.

Is there any distortion or modification
23 as a result of the photograph?
24

25

26

27

28

29

30

31

32 to?

A.

•
A.

Q.

A.

Q.

A.

Q.

No.

What is Exhibit 347

It's a sole impression of the shoe.

And what shoe is it an impression of7

It would be the right foot.

What right foot?

0f the shoe taken from Mr. Ybarra.

That is Exhibit l0-A you are referring
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A. Yes.

2 Q. And for what purposes do you take a sand

3 print like that?

4 A. To compare them with, again, the shoe

5 print left at the scene.

6 BY MR. JOHNSTON: Your Honor, at this time

7, we would ask that Exhibit 2l, Exhibit l0-A, and Exhibit

8 34 be published to the Jury; all three of those Exhibits

g have been adittad into evidence.

10

11

BY THE COURT?

BY MR. HERRING:

Is that correct, gentlemen?
That is the way our records

12 indicate that those three Exhibits have been admitted

13
l into evidence,

14 BY THE COURT: Alright. All three of the

15 ¡ Exhibits then can be published to the Jury at this time

16 by the Clerk of the Court.

(Whereupon the exhibits were examined by the
Jury.)

any unclarity about Exhibit 34, the Court's Clerk in­

dicatas to e that her records do not indicate that it
would be admitted.

17

18

19

20

21

22

23

24

25

26

BY THE COURT

BY MR. JOHNSTON;

be admitted.
BY THE COURT+

For the record, If there is

We would ask that it would

The parties have indicated it
27 was, so

BY MR. McGUIRE: We have no objection, Your

BY MR. JOHNSTON: Thank you, Your lonor.
BY THE COURT: We are ready to go forward,
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Honor.

BY THE COURT Alright. Then 34 is admitted.
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BY MR. JOHNSTON

DIRECT EXMINATION CONTINUED

Q. Officer Romero, I would like to go back

in time to Septemmber 29, 1979. Again on that day when

you were at the scene you further testified that you

arrived and you apparently marked off some boundaries
for your areas; is that correct?

A. Right.

Q. Now, where would those boundaries be on

the diagram marked Exhibit 7?

A. Well,

Could you, with the Court's permission,

Thank you, Your Honor.

0.

I believe.
BY MR. JOHNSTON:2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17 mark those spots, please?
18

19

BY THE COURT: Mark the areas, please.
BY OFFICER ROMERO; The longer would have

20 been approximately twenty fset north of where Nancy was

21 found. And this would be approximately again twenty
22 feet would be south of where the mirror as found,

23

BY MR. JOHNSTON.

24

25

26

27 Q.

DIRECT EXAMINATION CONTINUED

Thank you. You may resume your seat.
28 Now, at any crime scene I suppose you

29 generate some public interest. Did you have any sight-
30 seers, or people coming around to look at the scene?

31 A. We had people, yes, right by where we

32 found Nancy that came to the roadblock there.
-304-
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Yes, I did.
Do you recall who they were?

Yes. Mr. Robert Ibarra, Jr. and Rodney

That would be on the north end of the

Right.
Ad how many people came to that loca-

Two,

ere they allowed in your area at all?

lo, they were not.
Did you have contact or conversation

Q.

area?

A.

0.

t1on? ,
•
h,

Q.

vitn theta?

A.

0.

•
Smogar,

Q.

14

15 That is the same Robert Ybarra that is
18 the Defendant in this case?

2

3

4

5

6

7

8

9

10

11

12

13

17

18

19

20

,
•
A,

Q.

Yes.

Do you see nim the Courtroom today?

Yes, I do,

Please point him out and describe what

21 he fs wearing.
22 A. de's sitting on the right of Mr. McGuire.

23 e's wearing as light colored silk snirt and brown pants,
24 long brown hair or black hair.
25 Y TaE COURT: The record will reflect the

26 witness has identified the Defendant in open Court.

27

28

29

30

31

LY MR. JOISTON

Q.

DIRECT EXAMINATION CONTINUED

id you have any conversation with the

32 two ten that day?
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A. Yes, I did.

2

3 Court?

4

5

6

•

•
Q.

A.

Coula you please describe that to the

First I asked the for identification.
Did they provide sore?

Mr. Smogar didn't have any identification
7 per se. He said that the vehicle that he had was register-
8 ed to him und that he would show us the registration, He

9 ¡ave a name and ave us a social security number,

10 Mr. Ybarra produced I believe it was a

11 California's driver license.
12 • id you ask anyting else of them?

13 A. Yes wa had
some

conversation and then

14 I asked theta to make a sioe or a footprint so I could see
15 what the print looked like.
16

17

Q.

A.

Why did you ask for that?
Because prior to this, while Deputy

18 Collins was talking to Mr. Ybarra and Mr. Scogar, I
19 located a footprint leading away fro the tire tracks,
20 which would be the tire tracks that I marked going, out
21 to the road on ±xhtbit Number 8, and there appeared to
22 be a rather larger shoe print. It was headed towards the
23 wash. I walked in that direction and that's when I
24 Located the shoes, the burn area, and the gas can.
25 Q. Okay, Did you have any reason to be-
26 lieve that Mr. Smogar or Mr. Ybarra, the Defendant, would
27 nave been in that area or produced that footprint?

t:her I didn't even know who they were.

28

29

30

31

32

A.

Q.

the footprint?
A.

to, At the time I vent down to talk to

nat about wwhen you asked them to make

aat led pe to ask then that is through
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the course of the conversation Mr, Ybarra indicated that

he was the one that Dee Hofneins and Don Danner had talk­
ed to and le had been in that area.

I mentioned something about one tire
tracks and at tat tiue Mr. Ybarra said that nae had

driven around that area looking for Nancy but he couldn't

find her. So, he thought it vas a hoax. When I said

someting about the shoe print Mr, Ybarra said that he

had ot out and walked that area, So, I wanted to see

what his shoe print looked like in comparing it to the

one we had.

Q. Did you happen to ask him what area he

walked around in?

2

3

4

5

6

7

8

9

10

11

12

13

14

•

A.

•

Yes. I asked hip and he pointed down

15 the road, vich would be tle same area of where tnose

16 tire tracks and the first footprint would be.

lar to tie one that was there driven by Mfr. Smogar,

-306-

A. Yes.

Q. Did ne say how many times?

A. He said he turned it around several times

or he drove by several tires, I Just took it forgrant
ed that he had to turn around in order to drive out.

A. Yes. We talked about the vehicle tracks,

Mr. Ibarra asked at tie tie whether I believed somebody

driving a small vehicle done it. I indicated there's

just some tire tracks.
wnen he told us that e had driven around,

I askad nia what he was driviny

Q. Did he answer?

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

a.

Q.

A,

Now, he said he turned his truck around?

las there any other conversation?

Yes. He said it was a red Datsun, simi-
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except Mr. Saogar's as I would say an orange-brown color,
sort of a rust colored Datsun.2

3

4

•

•
A.

•

was there any conversation at that time?

I asked -- I'm not sure whether I asked

5 or they told me, but anyway they indicated to me that

6 they were working for Western Exploration north of there.

7 Q. Anything else?

8

9

A,

•
I believe that's all.
Okay. ilow long did you have a conversa-

10 tion witch hi?
11 A. I didn't talk to him very long. I was

12 there probably five minutes 1f that much. I was anxious

13 to et back to the investigation.
14 Q. Did you have a chance to observe their

15 demeanor, how they conducted themselves?

16 A. Yes, I did. Especially when I asked

17 them to rake a footprint and en I asked for Identifica-
18 ion,
19

20

Q.

h.

wbat kind of reaction did that produce?

Okay. Mr, Ybarra, when I askad him for

21 a footprint, instead of ently making an impression in

22 the ground he scoped on the boot, When I asked him for

23 identification, he produced ·- well, he hesitated. I

24 aa to ask him a second time. He producad a driver's
25 license that was rather shaky at the titue,

26 Q. What about Mr. Somar?
27 BY MR. MCGUIRE Objection, Your Honor. I

28 do uot see any relevance in Mr. Srogar's reaction. de's
29 not on trial here,
30

31

BY THE COURT: Well --

BY MIR. JO0NSTO; he was present at the

32 scene and for the purposes of comparison
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BY TE COURT:

•
It ray be relevant. They were

2 both together. I do not see why not.

3 The objection is overruled,

4 BY OFFICER ROMERO: tr. Smogar appeared to

5 be rather calm. tie made an impression gently, I would

6 say, 9o we could get a good iupression. Hie was more

7 than willing to give us any type of identification he

8 had.

9

10

11

12

13

SY MR. JO!ASTON

•

DIRECT EXAMINATION CONTINUED

Do you happen to know when the Defendant

14 was arrested?

15

16

17

A.

Q.

•

Yes, I do.

when would that have been?

That would be later on that afternoon.

18 I would say between half an hour to an hour after this
19 conversation came with Mr, Ybarra at the scene.

20 Q. So, what time would that have been

21 approximately?
22 A, Guessing I'd say it would be approximately
23 10:30 on September 29th of 1979,

24

25

26

27

28

29

30

Q.

A,

Q.

A,

Q.

A.

Q.

That's in the morning?

Yes.

ow, were you present at the time?

I ruade the arrest ryself.
Who else was present?

Deputy Collins.
And where did this arrest take place?

31 A. It took place north of there and it
32 would be on the road turning right off the 30-M1le say
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approximately five miles north,

•

2 4. And the time of the arrest, could you
3 explain and describe for us how that was done?
4 A, After we decided to arrest Mr, Ybarra,
5 Deputy Collins and yself, we leaded out that way, le
6 were followed by Sheriff Dean Saderup. e noticed a
7

8

9

10

11

12

13

14

15

vehicle coring from the area where they indicated they
were working. e were able to identify the people as

not being Fir. Ybarra. The second vehicle coming down

the road we were able to identify that as Mr., Ybarra.

I was driving. I turned on my overhead lights, the red

lights, and drove head on to Mr, Ybarra so he would stop,
whicn he did stop. e bot had our weapons drawn. I

had ay revolver draw. Deputy Collins had a shotgun.
At tiis tire we ordered Mr. Ybarra or

16 rather I ordered Mr. Ybarra out of the vehicle. He came
17 out of the vehicle. I ordered him to lay on the round.

tie layed ou the ground., At this time he hollered some­

ting co the effect I didn't do it.
Then I placed Mr. Ybarra under arrest for

attempted aurier and advised him -- I stood him up rather
and I advised him of his Miranda rights.

Q. Okay. You personally advised him of those

18

19

20

21

22

23

24

25

26

rights?
A. Yes, I did.
3Y MR. JOHNSTON; May I approach the Clerk

27 and the witness, Your Honor?

BY THE COURT:28

29

30

31 BY MR. JOHNSTON;

You ray.

DIRECT EXAMINATIOMI CONTINUED

32 Q. I would like to hand you what is marked
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as State's Exhibit 35-A. I would like you to eamine it,

2 please.

(hereupon the witness examined the exhibit.)

• Do you recognize that Exitbit?

• Yes, I do.

Q. How ure you able to recognize 1Ee?

• I have got ft dated and I ot my

initials o1 it.

3

4

5

6

7

8

9

10

11

12

Q.

A.

Q.

aat is that Exhibit?

That's a Miranda warning card.

And when did you first have that card

13 in your poses@ion?
14 A. I do't know when I first had it. I

15 can tell you when I last had it.
16

17

18

19

20

Q.

A.

1979.

Q.

cular case?

A,

•
A.

Q.

A,

Okay. Let's do that.
That would have been Septeuuber 29th of

And did you use tnat card in this parti-

Yes, I did.

And wlien was that that you used it?
On September 29th of 1979.

And what as the occasion?

To advise Mr, Ybarra of his Miranda

26 rignts.
27 Q. Is that card in substantially the sane

28 condition as when you used it?
29 A, Yes, other tan It's got the date and my

30 initials on it.
31 3¥ MR. JOHNSTON: The State would move for
32 the adgission of State's Exhibit 35,
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2

3 Honor.

4

•
BY THE COURT

BY MK. McGUIRE:

Y THE COURT:

•
Mr. McGuire?

le have no objection, Your

State's Exhibit 35 is admitted

5 without objection.
6

7 DIRECT EXAMINATION CONTINUED

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

Y HR. JOHNSTON:

Q. Now, could you please relate to the Court

and the Jury exactly ow you advised the Defendant of

his Constitutional rigats by using Exhibit 357

A. Okay. By this time I had Mr, Ybarra

haadcuffed. He was standing up against the car. le was

crying and saying he didn't do it. So, I advised him in

a rather loud voice, trying to go over his voice, and I

read the Miranda card to him.

Q. would you please do it here in Court the

way you did it tat night?
A. Okay. I told hi this:

"You have the right to remain

silent. Anything you say can and

will be used against you in Court.

Yoa have the right to talk to a

lawyer and have him present with

you while you are being question­
ed. If you cannot afford to hire
a lawyer one will be appointed to

represent you before any question
ing if you wish. You can decide

at any tire to exercise this right
and not answer my quest1ons or
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make any statements. "

And I asked him do you understand?

Q. And did ie respond?

A. No, he didn't.
Q. hat did you do then?, Ten. I placed the Miranda card in my

2

3

4

5

6

7 pocket and by this time Sheriff Saderup had driven up

8 and piacea tr. Ybarra in the front seat in the passen-
9 ger side of the Sheriff's car. He was transported back

10 y tie Serifí and Deputy Collins.
11 Q. After advising him of those rigats did

12 you ask him if he wanted to waive any of those rights?
13

14

15

16

A.

•
•
0.

No, I didn't.
id you ask him any questions?

No, I didn't.
iiow, you have stated that he was driving

17 a vehicle wnich approacned you?

18

19

20

21

22

•
@.,
Q.

•

Yes.

And stopped?

I'es,

Could you describe that vehicle, plaase?
lt was a I970 Datsun pickup, red in

23 color. It had a white camper shell on it with California
24 license.

SY AR. JOHNSTON:

25

26 vehicle?
27

28

•
A.

Did you take any photographs of that

Yes, I did.

May I approach tie witness,
29 Your Honor?
30

31

32

BY TILE COURT: You may.

BY MR. JOHNSTON: 7hank you, Your iionor.
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2

3

4

•

BY MK. JOHNSTON

Q.

•
DIRECT EXAMINATION CONTINUED

Mr. Romero, I would like to hand you

5 what las been marked as State's Exhibit Number 4,

6 Please @xauine it,

(hereupon the witness examined the exhibit.)

Q. o you recognize the subject matter of
that photograph labeled Exhibit 4?

7

8

9

10

11

12

13

14

15

N.

Q.

A,

Q.

•

Yes, I do.

And do you know wno took the photosrapi?

es, I do.

hen was that taken?

September 29tu, right after Mr. Ybarra

16 lad been arrested and he was on the way back to the

17 Waite Pine County Public Safety 8uildine.

18 • Does that photograph, labeled Exhibit ,
19 iairly and accurately depict the subject matter you in-

20 tended?

BY MR. JOHNSTON+

21

22

23

24

A.

•
•

Yes,

Is there any distortion?
o.

At this tire, Your Honor,

25 tie State would ask that Exhibit 2l -- excuse me Exhibit

26 l2, 28, and 33, all of which according to our records

27 have been admitted into evidence, be published to the

28 Jury?
29 Y THE COURT: Miss Clerk, does that check

30 with your notes?

31

32 ionor.

BY THAL CLERK: That is correct, Your
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SY TE COURT; Gentlemen, there are so

That is correct, Your

Is that Exhibit 127

Yes.

Exhtbit 12.

Instead of 21. And

rigiat Exhibit.
Y MR. ERRING:

BY MR, JOHNSTON :

BY THE COURT:

BY MR. JOHNSTON :

±xhibics 20 and 33.

B8¥ MR. McGUIRE:

4

5

6

7

8

2 many Exhibits. We want to make sura we are all in the

3

10 uonor.

11 Y TE COURT: Alright. Exhibits 12, 28,

12 and 33 have all been admitted and can be published to

13 the Jury at this time.

14

15

16

17

(Whereupon the Jury examined the exhibits.)

DIRECT EXAMINATION CONTINUED

18 BY MR. JOHNSTON:

19 Q. Officer Romero, regarding the rad truck,

I have no further questionsBY MR. JOHNSTON;

A. Yes, 1 did.

0. What was the width from outside tire to

outside tire?
• On te front it was four foot six inches.

T'ae rear was four foot eight inches.

20 did you evur have occasion to measure the width of the

21 wheelbase of that truck?

22

23

24

25

26

27

28 of this witness at this time, Your Honor.

what noraally is the lunch hour, but sometimes it 1s

helpful to keep evidence together or keep the presenta­
tion of the evidence together, So, it is clear we are

-3l4-

29

30

31

32

SY THE COURT: Alright, we have gone into
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• •
going to defer the Cross-Examination until after we

2 have had tie lunch hour, T'aere is another matter that
3 is pending to tne Court unrelated to tnis case that
4 has to also be treated during the lunch,
5 So, it is almost l:00 o'clock now. I would

6 ask the Jury to break and please coae back about 2:l5,
7 The other people that are related to any of
8 tne other cases in the natters they should come back

9 by l:45 o ve can resolve these other matters.
10 So, in this recess, ladies and gentlemen, please
11 do not converse among yourselves or with anyone else on

12 any anything connected with this case; do not read, watch

13 or listen to any report of or commentary including with-
14 out limitation the media, radio, newspaper, or televi-
15 9ion, snouid there be such coverape; and do not form or
16 express any opinion on this case until it is finally
17 submitted to you,
18 The Court will be in recess for you until about
19 21l5.
20

21

22

23

24

25

26

27

28

29

30

31

32

(hereupon Court recessed at the hour of
lzQ0 p.nu. for the lunch break in the above
matter.)
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(OUT OF THE PRESENCE OF THE JURY)

(whereupon Court reconvened at the hour of
2;30 pm. in the above matter.)

2

3

4

5

•

BY TIE COURT:

•

Tne record will reflect the

6 continuation of the case of The State of Nevada, Plain-

7 tiff, versus Robert Ibarra, Defendant.

8 Te Defendant is personally present with his

9 counsel, Te District Attorney is present., The Jury ia

10 out of the roota, There is a preliminary atter before

11 we bring the Jury back here that has to be heard and dis-

12 posed of at this time,

13 There's a Moton to be made on the part of the

14 defense. Mr, McGuire, do you want to do anything further

15 with respect to your Motion?

16 BY MR. MeGUIKE± Your Honor, I think our

17 evidence is in, I would like to argue it briefly.
18 BY THAL COURT: well, the State still has an

19 opportunity to present, as I understand that they are

20 going to, some evidence to support their position in this
21 matter and to clarify exactly where they are.
22 So, before ve do that, Mr. Johnston, do you lave

23 any statements to make or matters to bring before the

24 Court?

25 BY MR. JOHNSTON: Yes, Your iionor. I would

26 like to be sworn in so I can make a statement on the
27 record at this time.

MR. ROBERT J. JOANS'ION

28

29

30

31

SY THE COURT: You certainly may.

32 having been first duly sworn to testify to the truth, the
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• •
whole truth, and nothing but the truth, testified on his

2 oath as follows:

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

ORAL STATEMENT

BY MR. JOHNSTON;

Your Honor, the Motion in this matter

regarding the apparent lack of a vaginal swab and a

vaginal sear of the victim, Nancy Griffith, in order

that that swab and smear could have been tested accord­

ins to some contemporary tests that are available. One

of the most coon used tests is the ABO blood grouping,
which has the possibility of excluding from it certain

people who are not of certain blood types. Additionally,
the defense has discussed having a PGM enzyme test run

on the same fluids.
Dr. Sander testified that he does not

retain any samples and, therefore, it became impossible
for anyone to obtain any further testing. So, the only

inforation that we had was that there was sperm present
inu the serous fluid which was found in the vaginal

cavity of lancy Griffith without any blood typing or

PGM testing.
Of course, the Sate is claring in this

particular case sexual assault. A significant factor
in that would be who is the perpetrator of any sexual

intercourse that occurred witch the victim and that left
identifiable evidence at the time that she was exarained.

Throughout these proceedings, as Dis­

trict Attoruey and on behalf of our office, I have re­
ceived a copy of the autopsy report from Dr, Richard

Sander and also from the Doctor a hand carried document
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• •
titled Examination of Specimens from Sexual Assault Com-

2 plaits. This is signed by Technologist, Martha Kerr,
3 Kee-r-r. It indicates that tests were done relating to

Ao. The date that you re-

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

sexual assault. I have received this docuaent from the

Doctor at the time of the Preliminary ilearing at his

testimony there, approximately October the 30th, 1979,

at the saae time the defense received a copy of that docue

aent,
BY THE COURT; '/hat was that date again?
BY MR. JOHNSTON The date of the Preliminary

learing?
BY TIE COURT

ceived the document?

Y MR. JOHNSTON: October the 30th, 1979.

BY TIE COURT: Alright.
BY MR. JOHNSTON; At the same time the de-

fense received a copy of that document.

A review of the Cross-Examination of

Dr. Sander will reveal the defense, in fact, used the

document signed by Martha Kerr in their Cross-Examina­

tion of Dr. Sander regarding the secretor status of

Nancy Griffith. Unfortunately, due to the misplaced
confidence perhaps, the District Attorney's Office re­
lied on the Sheriff's Office assuming that if there were

more inforation availabla they would produce it. The

Sheriff' Office, relying on the testiony of Dr. Sader

apparently at the Preliminary Hearing in his indication
tat the swab and smaear, which was on a slide, were not

retained. It was everybody's understanding tat no evi­

dence had been retained of the serous fluid which had

been contained in Nancy Griffith,
Therefore, Your lonor, apparently no one
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• •
ever made contact with the person who had signed the Ex-

2 aruination of Specimens for Sexual Assault Martha Kerr,
3 who is a technologist in the laboratory of the State of
4 Utah, Office of Medical Examiner.

5 Apparently also the defense, feeling the

6 same way everyone else did in the case, also felt no need

7 to pursue this matter and to the best of my knowledge

8 never attetapred or did make contact with the technologist

9 Martha Kerr.

10 Finally, at the tfme when the Motion was

11 raised yesterday in this Court, and following a long

12 period of legal research last night, I determined this
13 tornins, after reveiwing the raport and talking with

14 another criminologist who is familiar with blood typing,
15 I advised that individual that the patient had been

16 1dentified as a secretor. He stated that having identi-
17 fied the person as a secretor raeant that there was some

18 pretty detailed work done, So, I thought perhaps I better
19 find out who did it and what happened,
20 well, this morning at approxiuately 8+00

21 o'clock I telephoned the Office of the Medical Examiner

22 of the State of Utah, that's area code 601 533-5848, to
23 see if I could make contact with the technologist Martha

24 Kerr, who signed the original report. She was not there
25 but a short tire did call back to our office. During that
26

27

28

29

30

31

32

conversation she advised e that she has in the freezer

at their laboratory in Salt Lake retained a slide, which

is also known as the vaginal sear, and one vaginal swab,

wvnich is the standard way that the fluid is retained,
tat that had been in the freezer since that time.

Additionally, I inquired of her as to the

possibility of testing that vaginal swab based on the
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• •
standard ABO system, She stated that that did not appear

2 to be any problem at all and could be done qutte easily.
3 I asked about the PGM system, which is
4 based on enzymes that are found in the blood. She stat-
5 ed that that would be more difficult. It has been a

6 long period of tie. But the test could be attempted
7 and may, in fact, yield some results.
8 This morning, prior to the commencement

9 of Court, in Chambers I advised the Court and both

10 attorneys for the defense, Norman iierring and Steven

11 McGuire, of my conversation with Martha Kerr and pro-
12 posed tnat we make arrangements in order to have that
13 vaginal swab tested on the standard ABO system and the
14 PG system.
15 I believe that is all I could testify
16 to personally. I would like to make one other presenta-
17 tion. I would like to call Richard Jerger, 1f we could,
18 in order to have him testify briefly in this matter.
19 BY TE COURT; You may brin the witness
20 forward.

21

DIRECT EXAMINATION

(ITNESS SWORN)

MR. RICHARD A. 3ERGER

having been first duly sworn to testify to the truth, the

whole truth, and nothing but the truth, testified on his
oath as follows:

Please be seatced.3Y TE COURT:

22

23

24

25

26

27

28

29

30

31 BY MR. JOHNSTON

32 Q. Would you please state your name and
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•
spell it for the record?

•

2 A. My name is Richard Allen Borer, The

3 last natae is spelled Be-r-g-e-r.
4

5 sir?
6

Q.

A.

What is the nature of your employment,

I am employed as a criminalist by the

7 keno Police Departent. I actually work, however, in
8 tie ashoe County Sheriff's Department Crime Laboratory.
9 Q. what special training, education, and

10 experience do you have in the field of blood analysis
t1 and comparison?

Te State of ievada versus Robert Ybarra, have you

examined any evidence or do any work?

from the University of California at Berlely, where I

majored in criminalistica. I graduated from the Uni­

versity in June of 1976.

Following, that I was eployed in November

of that year by the San Diego Police Department where I

worked through November of 1979 as Assistant Criminalist.

great deal of my work there involved examinations of

blood and other physiologic fluids.
Following y employment in San Diego I

was hired in April of 1979 by the Reno Police Department,

where I continue to do a great portion of my work in

tne area of forensic serology.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

A,

Q.

A.

@.

I have a Bachelor of Science Degree

Mr. Berger, in regard to the case of

es, I have.

liave you had occasion to examine blood
30 fro the Defendant, Ir., Robert Ibarra?
31

32

A.

0.

Yes, I have.

liave you had occasion to examine the
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2

3

4

5

6

7

8

9

10

11

blood from the victim, Nancy Griffith?
A. Yes, I have.

Q. Have you nad occasion to type those bloods

on the ABO systeu?
A. Yes, I have.

Q. What is the result of those typings?

A. I found that both Robert Ybarra and

Nancy Griffith were of the AB -- excuse rue. They were

of the ABO Group A.

Q. Mr. Berger, you had occasion to examine

their blood using the PCM syetom?

12 A. Yes, I have.

13 Q. hat were the results of those tests?
14 A. I found that for Mr, Ybarra he was a

15 PGM Group 2-l. Nancy Griffith was PGM Group l.
16 Q. Now, Mr, Berger, is it possible to type

7 other fluids of the body's blood on the A3O and the PCM

18 systeLu?

found in say the vaginal cavity of a female?, Yes. It would be, yes,

19

20

21

22

23

24

A,

0.

A.

Yes, it is.
Is it possible to type serous fluids

Mr. Berger, what is a secretor?
n individual who is a secretor is one

25 who secretes their appropriate ABO blood group system
26 substances into their bodily secretions. By this I mean

27

28

29

30

31

32

a person who is an ABO Group A would secrete that Group

A substance into their saliva, their semen, vaginal

secretions, tears, perspiration, and so forth,

Q, bow, Mr. Berger, 1f a person were to

examine serous fluids from the vaginal cavity of a woman

who allegedly had sexual intercourse recently what would
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be the effect of her being a secretor'?

2 A. I would expect that a sample being, taken

3 from the vaginal vault of the female who is a secretor
4 there would be blood ground antigens from her present in

5 that sample.

6 Q. low, if a sample of tat fluid ware taken

7 under the circumstances that I have just described and

8 you were to test it on the ABO system, could that be done?

9 A. Yes, it could.

10 Q. It could be done.

11 If the wonuan and the person who had de-

12 posited the seen were of the same blood type, would you
13 be able to distinguish that?
14 A. It would depend on the secretor status
15 of the to individuals involved. If the female were a

tested to deteraine whether he was a secretor or not?

on-ecretor, any blood group substance present would

be present as a result of penetration from a male who

is e seeretor; if the female was a sccretor the deter­

ti.nation as to whether or not semen came from a part1-
cular individual would depend on the presence of the blood

19up substances present that were foreign to the female.

If there were blood group substances

present tat arethe same as the female secretor, basi­

cally all that could be stated would be that the semen

came from a person who was a non-ecretor of any ABO

blood group or a person who was a secretor and of the

same ABO blood group as the fenale.

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32 tested?

Q.

A.

Q.

In this particular case was Mr. Ybarra

No, he as not.

He was not a secretor or he was not
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A. Not tested,

2 Q. lot tested.
3 What would it take to test and establish
4 whether or not he ls a secretor?

5 A, It would take a liquid blood sample and

6 a saliva sample.

7 Q. What period of time would be involved in

8 that examination?

9

10

A.

0.

Perhaps two to three days,
If a male were a non-secret.or and a female

11 were a non-secretor in our earlier situation of the re-
12 cent sexual Intercourse, would the seminal fluid test out

13 on anything on the AO system?
14

15

16

A.

0.

A.

Not under the ABO system, no.

would it under the PGM system?

Possibly. I make that statement possibly
17 because the presence of PGM substance from the female is
18 not necessarily an assured prospect in this type of exami-

19 nation. PGM should be present in the semen from the
20 female, however.

21 Q. low, I would like to change the hypotheti-
22 cal situation a little bit, Mr. Berger. Let's assume that
23 the victim, the female recipient, is a secretor with A

24 type blood. Assume also that there is a question as to

25 a potential depositor of seminal fluid who is also an

26 A secretor.
27

28

A.

Q.

Okay.

If the seminal fluid were tested and

29 showed B, what would that mean?

30 A. It would mean that unless intercourse
31 had occurred with more than one individual then that
32 one individual would have to be excluded, He being
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an secretor could not be responsible for the presence of

2 B blood group substance.

3 a. Because of the secretor status of both of

4 them, it would not be possible because there is to

5 eliminate the A secret±ug tale?
6 A. I'ma not sure I understand your question,
7 Q. Okay. What I am saying is the female is
8 A secrator. You have a potential depositer of seminal

9 fluid who is also an A secretor. The fluid in the vagi-
10 nal vault is tested and it shows up with some B on the
11

12

13

ABO system.
•
0.

Does that exclude the A secretor male?

Assuming only one semen donor, yes,

Alright, If O ere found in the fluid
14 would that exclude the A secretcor tale?

because the group O substance will always be present in

tie secretions of any secretor regardless of their ABO

type. This is because the group O substance is basically
a building block for the other blood group substances A

and B.

In other words, person who is an A

seretor ill have both A and O blood group substances

15

16

17

18

19

20

21

22

A. No, it would not. The reason for that 1s

23 present in their secretions. A person who is a group O

24 secretor will have only those group O substances present
25 in their secretions.
26 Q. The same situation, the fluid is analyzed
27 and it shos A on the ABO system, would that exclude the

28 A secretor tale?
29 A. If the sample cate fro an individual
30 who was an A secretor -- perhaps you better ask that

I think that I don't --31

32

again.

Q. Okay. Bakktto our original situation,
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tie ferale is an A secretor and the male under question

2 is also an A secretor. The fluid located in the vaginal
3 vault tests AB on the ABO system, Now, does that exclude

4 the A secretor tale?
5 • lo, it would not. One would expect to

6 find that A substance present in any event by virtue
7 of the fact that the female is an A secretor.
8 Q. low, what about the PGM syate, will it
9 exclude people in that standard ABO system?

10

11

•
Q.

It has the potential to, yes.

lo, going back to our hypothetical, we

12 have an A secretor female and an A secretor male, and

13 the fluid is tested. Now, how do we make the distinction
14 on the PG test?

PGM Group 2 and PGM Group 2-1.
open up the population to include those males who were

only and a fairly strong reaction for that PGM-l sub-

ing of both PGM Group l and PGM Group 2 activity on that

Here is the presence of PGM-I substance

I wonder if you could step over to theQ.

A.

vaginal sample would open up the possibility to virtually
all of the male population -- excuse me. It would

stance only would tend or would eliminate an Individual,
a male, who was a PGM Group 2 or a PGM Group 2-l. A find-

15

16

17

18

19

20

21

22

23

24

25 board?
26

27

28

29

30

31

32

would that be alright, Your Honor? We

will take the Exhibits off and use it and you can make

an Exhibit there with the paper.

Now, Mr. Berger, could you put PGM at
the top of there?

No, when you test blood on the PGM

systetu what are the possible results that you will receive?
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A. The three most common PGM groups are

Group l, Group 2, and Group 2-l.2

3

•

•

•

Now, can a PCM test be used to exclude

4 some males iu the sate situation that I have just des-

s cribed where you are testing the seminal fluid in the

6 vaginal vault of the female who allegedly has had re-

7 cent intercourse?

8

9

A.

Q.

Perhaps I could graphically.
All of the possible combinations of the

10 results that you might expect from that and maybe des-

11 cribe what it would show, if you would, please?

12 , Perhaps I should start up by first stat-
13 in, the presence of PGM blood group substance is not

14 necessarily guaranteed in the vaginal secretions, It
15 tends to vary over a tiue.
16 The presence of PGM blood group substance

17 in the vaginal secretions does not stay constantly. It
18 varies over tine. It may or may not be detected on a

19 vaginal swab.

20 Q. Excuse e. Is the detection of PGM in

21 any way related tco the secretor status?
22

23

A.

Q.-

lo, it is not.

So, what was a concern in the ABO test-
24 in system is not under PGMT

that some vaginal examinations would not reveal any PGM

reading at all?

amount of seen present in the varinal sample and how

much PGM activity is present as a result of PCM sub­

stance from the vaginal secretions. This can vary from
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26

27

28

29

30

31

32

,
Q.

•

No, it's not.

As to the secretor, you are saying now

That would depend on two things; The
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almost undetectable to a fairly strong reaction.

2

3 please.
4

Q.

A.

Go ahead and proceed with your chart,

Assume a female who is a PGM Group l,
5 finding a Group 2 on that vaginal swab would mean that
6 the donor of the semen present was PCM Group 2,
7 iiow, in regards to a result where you

8 find PGM Group l-2 activity, that one activity present
9 could be as a result of the semen present or could also

10 be as a result of the PGM activity from the faale.
11 Group 2 activity could not be as a result
12 fro the vaginal secretions of the PGM Group l female

13 unless they coae fro the seen donor; however, that
14 semen donor could either be PCM Group 2 or PG Group 2-l.

You find only one as the reading when you test the fluid,
Can you exclude anyone or any roup of people?

A. Only if there is a high quantity of

seen present, In other words enough semen present on

that sauple such that one would expect to find PGM

activity there as a result of semen. If, however, there

is a lesser quantity of semen present on the vaginal

swab one would not necessarily expect to find a PGM

activity due to the semen donor.

Q. Now, I am talking just about where you

get the readiny, whatever it takes to get a reading,
and the readin is only l, Can we exclude males who are

a 27

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

a.

A.

low, you have a female that Ls PGM-I.

Again, I would have to say that tt would

30 depend on tne amount of semen present. The reason for
31

32

this is that the amount of PG activity present is

directly tied to the amount of seen present. If the
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semen is present in an amount that is detectable only

2 with some difficulty one would not necessarily expect

3 to find PG activity on that sample that would be due

4 to setue.

5 0. In may hypothetical I am talking about

A. e11, in regards to a female who is a

PGM Group I

Q. Yes.

A. (Continuing) -- and you find 2-1 acti-
vity present on that swab, you would be able to exclude

all pales who are PCM Group l.

6 the situation where you do find PGM activity. In other
7 words, what I ars really saying is ho can you use the

8 PG testing system to exclude any one?

9

10

11

12

13

14

15 0. I see. Alright.
16 Nov, if the female was PGM-l what wvould

17 you have to find in order to exclude 2-1?

18 A. In that particular case one would have to
19 find, first of all, a very significant quantity of senan

20 on the sample, enough to sagest that PGM activity would

21 still be in there in sufficient quantity to evidence it-
22 self in the examination.

to get a reading or to manifest itself, go on.

Group 2 activity would sutgest that the donor of the

semen was a PGM Group l.

Then I would say that the lack of PG

Assuming that we have sufficient quantity

T'hat was lack of what

Any PGM Group 2 activity.
Thank you.

BY MR. BERGER:

BY MR. McGUIRE:

A.

Q.

BY MK. MCGUIRE:

activity?

23

24

25

26

27

28

29

30

31

32
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