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06/26/2008 11 2612-2656 

Deposition of Martin Wiener 08/28/1985 6 1383-1443 
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10/09/2024 12 2907-2910 

12. August 5, 1980, 
Psychological Evaluation Report 
by Dr. Pauly. 
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10/09/2024 14-15 3461-3550 

24. Nevada Department of 
Corrections, Execution Manual 
dated September 15, 2021. 
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for the State of Nevada, In and 
For the County of White Pine, 
Reporter’s Transcript of Trial by 
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Order Re: Petition 07/11/1986 8 1871-1928 
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Corpus (Post-Conviction) 
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03/10/1981 4 988-996 





• •
best of my knowledge Robert had a stable family environ-

2 tent. It occurs in severe maternal deprivations,
3 Now, Ln the first five years as far as

4 we know Robert had a consistent maternal caring during
5 the first five years.
6 Also, antisocial personality disorder
7 occurs when the individual's father is either alcoholic
8 or has sociopathy. I other words, it seems to run in

9 the family. As far as we know, Robert's father is a law-

10 abiding individual, a hard-working individual, and has

11 never had any ajor difficulties with the law.

12 One of the other things tiat we see in
13 the background of these individuals is inconsistent care
14 by others or mothering surrogates as evidenced by inco-
15 hesive hone, lack of maternal discipline and lack of
16 maternal affection, As far as we know, tlere was con-

17 sistent discipline and affection.
18 Finally, the clinical features that are
19 usually predominant are outstanding in these individuale'
20

21

22

23

24

25

26

27

28

29

30

31

32

seductiveness with therapy with the opposite sex. We

generally see that at Lakes Crossing. Often one will
see aanipuiation and demandingness by the patient on

the part of the therap!st. e did see some of that at
Lakes Crossing,

On the other hand, antipersonality dis­

order, individuals with the disorder, are charming and

ingratiating. That isn't the case witch Robert. He

speaks his mind. He's not very diplomatic; as a matter

of fact, he's rather ipulsive and often says the wrong

thins. nut1social personalities are always very

charming. There's complete absence of delusions and

other irrational thinking in these individuals and it is
-666-
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Just opposite with Robert. Uniforly they lack benevo-

2 lent sustained relationship with their parents, As far
3 as we know Robert has a very good relationship with his
4 parents, a sustained on·goin relationship, and fear of

5 indepan@ency, assuming responsibility for it. There nay
6 be some probles in that area in terms of Robert's
7 divorce, but actually it was his wire that left him,

8 not Robert leaving his wife.
9 So, it's very, very difficult for me to

haven't had an opportunity to discuss it with him. I

can't aake it.

antisocial personality by r. Gerow and Dr, Molde is in­

correct?

case like this in an atterapt to for an opinion as to

the sub]act's state of mind when you are faced with this
sort of an issue?

fit hin into a particular diagnosis. It's certainly one

that one trust consider, but when you look at the criteria
carefully I fail to be able to make that dianosis.

Robert was at Lakes Crossing for four

It's different from my diagnosis, I

Then you balisve that the diagnosis of

I think it's incorrect, yes.
How uci tie do you spend examining a

A,

A.

Q.

•

or five months, oveuber to March. I saw him on an

average of once a week. It may be for ten minutes or

it ay be for twenty ainutes. In addition we had a

long evaluation at the beginning, three or four hours.

We had an opportunity to consult with the staff, get feed­

back, read progress notes, and it's really difficult to

give you an exac amouat of time that I've spent on this

particular case.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32
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Q. Is your opinion also based upon the

2 observation of other members of the staff at Lakes Cross-

3 1n?
4 A. Yes. There are observations that were

5 made by the staff, by the clinical staff, that reinforced

6 nay impression that Robert did have a psychotic condition.

7 Early on before Robert got started on

8 aedication there were some reports -- if I could find

9 this one and read it to you,

10 This is on December 1th, 1980, Robert

11 was sitting in tie aultipurpose room of Lakes Crossing

12 slaking violently from stem to stern. ¡le wont to his

13 roo, to try to calm down, When checked on by staff,
14 Robert was atill shaking uncontrollably and tears were

15 streating down his face. lle was very frightened and

16 clearly stated so, According to Robert, voices were tell-
17 ing him to do something terrible, which he did not want

18 to do. Robert refused to state exactly wat the voices

19 were saying to hir, but did state that they were not tell-
20 ing him to hurt himself but to hurt someone else. He

21 believed to try to come to the staff if he felt that he

22 would not control hiuself and when the suggestion was

23 ade for him to lie down and try to relax he did so.

24 There are three or four times similar to

25, that of becoming very agitated and tearful and tremulous

26 and then upon occasion fn ten minutes he seemed to calm

27 down again, very similar to what seemed to happen when

28 he was with his wife up in the mountains and he backed

29 his truck into the river. He became uncontrollable and

30 irrational and then seemed to calm down after about a

31 half an hour. So, there ts a consistency here occurring;
32 before the criue, the day of the crime, and continuing

--668-
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2

until after his admission to Lakes Crossing.
I don't see any evidence of similar

3 episodes following the start on medication. He was

4 started on medication, I believe, somewnere in the mid-

5 dle of Deceruber and gradually his condition improved

6 and there were uo further reports of a similar nature
7 wnere he would shake uncontrollably and infer he was

8 going to hurt somebody,
9 3Y THE REPORTER: Just a minute. I have

101 to change ay paper.

e will be in recess for ten minutes.

(hereupon Court recessed at the hour of
3:j0 p.m. in the above matter.)

to cut you off on your examination, bat the Reporter

has run out of paper and we need to take a brief recess.

So, please do not form or express any

opinion on any subject connected with this trial. Do

not read, watch, or listen to any report of or commen­

tary on the trial until the cause has bean finally sub­

titted to you.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

BY THE COURT: Mr, McGuire, I don't mean
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(hereupon Court reconvened at the hour of
«:2) p.m, in the above matter.)

2

3

4 BY TE COURT: Let the record reflect the

5 continuation of the case of 'The State of Nevada versus

6 Robert Ybarra; the presence of Mr. Ybarra and his coun-

7 sel, the two Public Defenders; and the two District
8 Attorneys; and the presence of the Jury and the Alternate

9 in the box,

10 The witness is under oath and on the

11 stand and Mr. McGuire is sill inquiring.
12 You nuay proceed.

DIRECT EXAMINATION CONTINUED

BY MR. McGUIRE:13

14

15

16

17

18

BY MK. MeGUIRLi

•

Thank you, Your Honor.

Dr. Richnak, in the material that we

19 have considered, in reaching your opinion as to Robert's
20 condition on September 28th, 1979, have you considered
21 or had access to any MMPI tests which Robert took?

22

23

24 were?

25

26

A.

Q.

A.

0.

Yes, I dtd.

And will you tell us which teats those

You mentioned the MPI?

Yes. was there more than one MMPI test
27 that Robert took?
28

29

30

31

32

know.

A.

•
A.

0.

No. There was just one as far as I

And do you know where that was taken?

That was taken at Lakes Crossing.

Do you know who gave that test?
-670-
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A, It was administered to Robert by per-

2 sonnel at Lakes Crossing, Generally the psychologists
3 will have mental technicians administer that test.
4 Actually it's self-administered, I believe it's five

5 hundred and soe odd questions and the patient answers

6 yes or no,

7 • Do you know which psychologist and which

8 rental health technician would have been involved in
9 adinistering that teat?

10 A. I'm not sure which technician. Dr.

11 Gutride and Dr. Weyl were responsible for the test, for

12 administering it and interpreting it.
13 0. And have you discusaed the interpretation
14 of that test with Dr. Gutride?
15 A. Yes, I have.
16 Q. ilave you considered it in reaching your
17 conclusions as to Robert's condition?

terpretatíon of that test would be?

Excuse me, Your Honor,

Yes, I have,

ill you tell us what the possible in-

As I understand it the test ia --

A,

@.

,

to what we are referring to.

BY THE COURT Isn't there documentation

in evidence or something?

BY MR. JOHNSTON: Well, the reason I ask

is I have admitted the documentation as to one MMPI.

I am aware of two, possibly three other MMPI's that
nave been given in this case.

BY MR. AGUIRE; we will withdraw the

-671-

Y MR. JOHNGTOI

Could we see the test?
I have not seen any report as far as

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32
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DIRECT EXAMINATION CONTINUED

question, Your ±lonor.

BY THE COURT:2

3

4

5

8

7

BY MR. MCGUIRE:

Q.

A1rig€.

Dr. Richak, in reaching your opinion

8 as to Robert's condition have you considered the pos-

9 sibiliy that he miht be malinger1n£?

10 A. Yes, I have.

11 Q. And do you have an opinion as to whether

12 or not he ts malingering?
I don't believe that ne's malingering.
And at is the basis for your opinion0.

13

14

15 on that?
16 A. Basically chat if you look at the whole

17 picture the clinical picture, the history, the results

can be interpreted three ways: One, ralingering; two,

is evidence of an organic brain syndrome; or three,

psychosis.

of various examinations, the electroencephalograms, the

MMPI'g, the mental status examination -- there's con­

sistency. It fits the story, The examinations all fit
a pattern, a clinical patter.

ow, there is sore question of nalinger­

ing on the MMPI. IE I might refer to that, I don't

know if I can.

SY MR. JOHNSTON:

BY DR. RICHAK+

BY MR. JOHNSTON:

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

2.

A,

es,
Robert has an elevated F scale, which

Excu9e me.

Yes.

For the record then could

-672-
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ve say that any MMPI that the Doctor examined did have

2 that elevated F scale?

DIRECT EXAMINATION CONTINUED

Y THE COURT;3

4

5

6

7

8

3Y MR. MCGUIRE:

G.

Mr. McGuire?

Does every MMPI examination that you

9 are aware of have an elevated F scale?

10

11

12

A.

Q.

A.

Every one that Robert has taken?

Yes, that you are aware of7

As far as I'm aware of, I'm aare of
13 WO MPI'a that he's taken.

sible interpretations of that?

A. One, alingering; two, organic syndrome;

or three, psychosis.

BY MI, JOHNSTON; Thank you, Your Honor.

BY THE COURT; Mr. McGuire.

Y MK. McGUIRE:

14

15

16 similar.
17

18

19

20

21

22

23

24

25

26

27

0.

A.

•

•

Did they both have elevated F scales?

Aa far as I know both of them were

DIRECT EXAMINATION CONTINUED

You have indicated there are three pos-

And what is your opinion as to the
28 correct interpretation?
29 A. I have one over the items on the F

30 scale. The items on the F scale are identical with
31

32

the cotaplaints that Robert was preseating to us, relae

tive to paranoid suspicions and auditory hallucinations,

-673-
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did not recollect the events in one's relation of the

events or oue's ability to relate the events to other

people?

-674-

There 1s no other evidence In the

psychological testing on mental status exarinat1on that

would indicate malingering, For example, he always

knew what day it was. lie always knew where le was,

Often people that are malingering tend to malinger
across the board rather than have this kind of selec­
tive evaluation of F scale.

One would expect atteupts to fake bad

on every test, not fast on the MMPI.

Q. were there any indications in the infora-
tio that you have examined thac Robert migat be minim1z­

g his problems or attempting to appear good, in fact?

., It appeared on one response that that
was the case. One of the qaestions on the MMPI that is
included on the } scale asks about headaches and in that

particular instance Robert seeped to e minimizing his

headaces, which seeaed unusual but seemed to be the case

on that particular test.
• Dr. Ricnnak, you indicated an opinion that

Robert wag suffering fro a psychotic condition at the

tie of the killing. Would that psychotic condition

affect a person's ability to observe events, to recollect

events, and to relate events to others?

• Yes, it wight.

Q. what effect might that psychotic condi-

tion nave?

2

3

4

5

6

7

8

9

10

11

12

13

14
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•

A.

peranent.
•

•

One ight have amnesia, temporary or

Might there be some confusion if one
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• Yes, that mi;ht happen.

2 Q. Dr. Richnak, did you provide Mr.

3 Iierrin and nyself with any material from Chapman and

4 Friedman concerning antisocial personality disorder?

5 A. Yes, I did.

6 Q. Would that have been the description
7 of that disorder in Chapter 22 of Comprehensive Text

8 Book of Psychiatry III?
9 , That's correct.

10 Q. Do you recognize this volarae, which I

11 am holdins, here (indicating)?
12 A. Yes, I do.

13 Q. what is that?
14 A. It's the DSM III.
15 a. And that is the Diagnostic and Satistical
16 Manual for rental disorders?

CROSS-EXAMIATIO!

3Y MR. McGUIRE; I have no further questions,
Your Honor.

BY THE COURT; Cross-Examination?

BY MR. JOHNSTON; Tank you, Your ilonor.

fee for your time in coming here to testify?
A. o, I don't.

Q. Do you expect any compensation other

than the payent of your travel and any lodging expenses?

17

18

19

20
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25
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32

A.

0.

•

8Y MR. JOHNSTON?

Q.

Taat's correct.

Dr. Richnak, do you expect to receive any

No, I don't.

Dr. Richnak, how important is the history
-675-
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to a diagnosis ín a case like this?

2

3

A.

Q.

It's very important.

'low, Doctor, you talked about a head

4 wound at tie age of nine, which, I believe, according
5 to your testimony, produced poor academic performance
6 until the age of fifteen or sixteen, when the Defendant

7 dropped out of school; do you recall that?
8

9

A.

•
Yes, I do.

iow, have you examined the academic

10 records in tbis case?

BY MR. JOHNSTON,

11

12

• Y'es, I have.

May I approach the Clerk
13 aud the witness, Your ilonor?

14

15

BY TE COURT: You uay,
BY! MR. HERRING Just for the record, Your

y the District Attorney?

lo, it was not,
I believe the record is

Dr. Richnak, I would like to hand you

-676-

CROSS-EXAMINATION CONTINUED

BY MR. JOH;STON:

Q.

The Jurors have heard the

record. We will Just have to rely upon that. They have

their own knowledge,

BY TE. COURT:

maisquoted.

Y MR. ERRING:

¥ MR. JOHNSTON:

Y MR. ERRING:

the best source.

3Y TaE COURT:

16 Honor, I believe that the Doctor's testimony that has

17 been quoted here indicated tat at that time he entered
18 the continuation school and later on night school, as I
19 believe was his testimony,
20 Te Doctor's testimony was

21

22

23

24

25

26

27

28

29

30

31

32

AA04261



• •
what has been marked as Defense's Exhibits A through L

2 and al9o Exhibit O and ask you, if you would, to please

3 ux4mine those items?

(hereupon the witness examined the exhibits.)
4

5

6 BY MR. JOHNSTON; While the Doctor is

7 examining those, in order that the racord is clear then,

8 the Doctor said that he did not drop out until when?

9 BY MR. HERRIG: Do you want to have the

10 Reporter check tne transcript?
11 BY THE COURT: We are going to have to o
12 back and ro-read, I suppose, the response to get the exact

13 quotation and instead of that why don't we just po for-
14 ard and let the Jury rely on their recollection?
15 BY DR. RICH7AK; I am fan!liar with some of

16 these.
17

18

19

20

21

22

BY MR. JOINS'TON:

Q.

A.

CROSS-EXAMINATION CONTINUED

You are not familiar with --

I am familiar with most of these I am

23 not familiar with this one (indicating) .

24 Do these columns indicate -- is this
25 all ninth grade going do this way (indicating)?
26 @. As I understand it, Doctor, yes.
27 Do you recognize those Exhibits, then,
28 Doctor?

going back to the second grade, I believe.

-677-

29

30

31

32

A.

•
A,

Yes, I do.

And what are they?

Tey are the report cards of Mr. Ybarra
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Q. Okay.

when he was nine.

occur to the Defendant, Robert Ybarra?

• I believe it as in the fall of 1962

2

3

4

5

6

7

8

•
Q.

Q.,

And oin; through the eleventh grade.

ow, Doctor, when did the head injury

Do you know which month?

It was reported to me as being sometime

9 in the fall.

academic report cards of the Defendant, could you show

ae on there the change that occurred in his academic

perforuuauce, which you eluded to as a result of the head

need iprovin?
• I think this is the third grade. These

aren't marked very well.

through the third grade.
As I recall, the first three grades don't

get letter ¿rades. The first three trades of school don't

give letter grades,

• •
Q. Okay.

• This was for the year '61-'62. I suppose

I can cell. I tcniak it's the third grade.
-678-

Ae I read 1t, he had average performance

Now, in examining the report cards, the

w«aici Exhibit is that?

deeds to improve, improving satisfactory,

In the third grade did he receive any

I see. What adint, systam do they use,

Q.

•

•
injury'?

Doctor?

Q.

l.
et cetera,
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11
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•

Q.

•
low, what as your question?
Did he show areas that indicated needs

3 improving --

4

5

•
Q.

el1 --

(Continuing) -- according to your grade

6 in school?

7

8

A.

Q.

Yes, he does.

I grading school you told me that's the

9 lowest level?

10

11

12

A.

Q.

A.

Yes, I dtd.

what areas?

Spelling, skills in relating ideas, social
13 studies, multiplication, dtviston -- that as in the third
14 quarter -- assures responsibilities.
15 The other social behaviors were okay,
16 improving or satisfactory. And working habits he got
17 one doee need 1mprovins and needs to Improve in that area.
18 Q. What ff va went back to the second grade,
19 Doctor, how did he do there?

the way across tie board,

In language arts he got satisfactory for

reading with understanding.
In spelling he had an unsatisfactory.
In skills and writing he went from unsatis­

factory -- or needs to improve, I'm sorry, to improving,

to satisfactory, and satisfactory arain.
In social studies he had satisfactory

across the board.

Nature science he had improving across

20

21

22

23

24

25

26

27

28

29

30

31

32

A.

the board,

Q.

Okay. WVLEh reading he got improving all

Who did ae have as a teacher that year?
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A. Mrs. Fong.

2

3

4

5 Doctor?

6

7

•
•
Q.

A.

Q.

And which report are you looking at?

It says June 9, 1961.

And whicn Exhibit is that labeled,

Lt's B.

Let's go back to the fourth grade,
8 Doctor, that would be Exhibit E as in echo.

9 A. Tis is -- does it say -- this is Our

In spelling he got e, e, e, and a B.

In arithmetic it's ,. , e, c.u

In georapy he got D, c, and C.

In history it's e, D, c.

ln science it's c'a across te board.

10 Lady of Grace School. tie received C's and D's.
11 He has D's in religion.
12 In reading it's S and C's.
13 In writtan work e has S, C, and D.

14 Lauuage and grauaar he has D, C, C, and

15 C.

16

17

18

19

20

tne inJury occurred?

aintenuance were satisfactory across the board,

of that injury that you were talking about?

he has C's and e has a few 's, also, It's a mixed report.

21

22

23

24

25

26

27

28

29

30

31

32

0.

•

0.

•
0.

A.

In penmanship he got B's across ti:e board,

In deportment

Excuse De. Go ahead.

Deportment., courtesy application and

Now, that would have been the year that

Yes, it is.
ow, does that report card show the effect

It's hard to say. He's got sore D's and

-680-
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Q. would you say there is some areas where

2 he actually improved during that year?

3 A. Well, this ts a different school and it
4 looks like a different grading system. It's the only

5 year he went to this school and I think out of all his

6 report cards this is the best year he ever had.

7

a

Q.

A.

I see.

This was a Catholic School and he had

9 raostly C's and sone B's and soma D's in this year,
10

11

Q.

A.

Let's o on then.

Back to the other scnool in the fifth
12 grade. This is mostcly F's and D's and C's and that's
13 about it. plus, F.

14

15

16

•
A.

Q.

It'e not a very good report then?

No, it's not.

Now, would this be coming down from where

17 he was at before the accident?

Again it's a different rading system, but it's a very

poor card.

could lave received in the system in the second and third

grade?

A. I don't know what you nean,

Q. Wat is tho bottom grade that he can

receive in tis particular grading system?

A. An F.

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

Doctor?

A,

0.

A.

Q.

0.

A.

Yes, it would.

On what basis do you say that?

well, he has F's for the first time.

Wat is the bottoa of this grading system,

And what is the bottom grade that he

I think we are looking at a different
-681-
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grading system.

2 Iproving, satisfactory, or needs to 1m-

3 prove, improving satisfactory.
4 Q. Well, then, okay,

5 A. It's a much broader type of radin system.
6 Q. Then maybe that gets to the question I a
7 really askinuy. iuow do you use these grade reports to show

8 the iapact of the head injury, as you called it, at the
9 age of nine?

10 A. Iey were helpful. I don't think they're
11 the final word.

12 0. Okay.

13 A. le do know that eventually he did drop
14 out of school, that he wasn't able to perform. There is
15 a letter in his file fro the senool.

reports at chis tire.
A. Psychiatry.

these grade reports to document the impact, if you rill
excuse the expression, of tne injury, the head wounds, at
the age of nine?

A. I don't think they are very specific. I

think in the early grades the rading system is very

broad and very general. As he goes ap into the fourth

and fifth grade it becomes much more specific. They are

using letter grades and I suspect that it is a much ore
precise kind of grading system tan the early grading

system in the first three grades of school, where check

marks are used, and in these broader areas it is hard to

go from needs to improving to an F, and that's what we

are dofng here. In the third grade needs to improve

-662-
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Q.

I would just like to talk about grade

wnat I am really askin, is ow do wwe use
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4 •
doesn't necessarily tuean that he is failing

2 Q. My first question, Doctor, was about the
3 importance of history in these matters.
4 A. Okay.
5 • Your report makes mention of the signi-
6 ficance of the important academic performance relating
7 to the head wounds. ±low then do we measure the change

happened without the head wounds at the age of nine?

between before and after academically?
A. It's partly self-report. It's reported

by school psychiatrists, it's reported by parentcs that
he seemed to do very poorly in school. y fifteen he had

to drop out of regular school and go to continuation
scnool.

ed without the head wounds.

Q. So, wlat we are really doing is we are

speculating. We are saying he looks pretty good here

and thea does poor ere iudicating)
y che way, would you look at Exhibit O,

wen he oes to Yolo iih, I uess that it is continua­
t:ion school or whatever you call it, what happened to

is performance then?

A. In the ninth rade ne had D, F, D, , I,
which I don't understand what t'at means. Incoraplete,
I suppose.

8

9

10

11

12

13
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Q.

A.

Q.,

Q.

A.

Oay. How do we know that wouldn't have

I don't think we would know for certain.

Okay.

It's possible that that might have happen-

I don't know.

Anad an F.

In the spring he had two F's and to 's,
-663-

AA04268



• •
In the tenth grade he had A, C, , and

2 a B. Then in the second half of the tenth grade he had

3 D and B and C and C and a t.
4 I the eleventh zrade le had B, C, , C,

5 In the spring he had F's and D's.

6 Q. There is a couple of pretty bright spots

7 in there?

8 A. In the spring of '69 he seemed to pick

9 up -- or the fall of '66,

10 Again, I am not clear on what the grading

11 system is like in a continuation school. Often these

12 schools simply aove the students through the tenth or

13 eleventh rade, what have you, and there'g a lot of

14 grade inflation going on, so this does not necessarily
15 test his academic performance. It very well might be

16 a easure of his level of cooperation or his attendance,
17 what have you.
18 Q. Okay. Thank you, Doctor.

19 You may return those Exhibits to the

20 Clerk. She will collect them,

It was sometime in December.

BY HR. JOHNSTON: Your Honor, could the Clerk

+684-

about some tests regarding the thyrotropine-releasing
hormone and you obtained an abnormal response in the

Defendant, Robert Ybarra. when was he tested?

21

22

23

24

25

26

27

28

29

30

31

32

A.

0.

A.

Q.

A.

Q.

•

Okay.

Doctor, on Direct Examination you talked

Do you want the exact date?

Please.

I'm afraid I don't have that with me.

would that be in his chart?

It would.
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deliver to the witness what has been marked as the State's

2 ext in order?

CROSS-EXAMINATION CONTINUED

(hereupon the witness examined the exhibit.)

SY TIE COUR:

BY DR. RICH!AK: December L6th.

She certainly may.

hat date was that?

December 16th.

December l6th of 1980?

1960.

low, you said that he ts injected with

Q.

A.

Q.

A.

0.

BY MR. JOHNSTON

3

4

5

6

7

8

9

10

11

12

13

14

15

16 somethinp and then tested a short tine later?
17

18

•
Q.

Tat's correct.
ow, when is he injected and is there a

19 particular time and then a time later when he is tested?

20 A. Thyrotropine hormone is injected at 8:30

21 a.m., five hundred milliras, and the blood sample vas

22 drawn at 900 o'clock, thirty uinates later.
And does that test require only one

It required two samples. Serun for the

23

24 sanple?
25

26

Q.

A. Yes no, I'm sorry,

TSH was drawn at &:)0 o'clock and we also drew a three

and four, which are thyroid hormones, circulating thyroid
hormones.

27

28

29

30

31

32

•
•
Q.

3o, a sample was taken at 8:00 o'clock?

That's right.
ile was injected at 8:307
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A. Uh huh.

2

3

4

Q.

A.

0.

And another sample at 9:00 o'clock?

Uh huh.

And that Is all the samples that are

5 necessary?

6

7

A,

2.

Yes.

low, you mentioned this is a new techni-

8 que. iiow new is it, Doctor?

9 A. I would think that there have been

10 reports probably ten years and literature and I don't
11 have that inforation riy;ht at my fingers.
12 @. Is it souething tat is readily accepted
13 thou,ha by your profession?
14 A. It's a new test and it has not been adopted
15 ico daily clinical use.
16

17

Q.

A.

t!as that been validated in any way?

'That probably needs to be done. It needs

18 to be done on the large saruple of patients in order to
19 be validated, in order to be accepted into daily clinical
20 use.

Doctor, isn't ucn of what you do deemed experimental in
terns of dealing with people and trying to arrive at some

diagnosis and progrsr for chem?

area of experiental bioloy and neuroendocrinology. It
is not something you can say for sure that the individual
has a Bipolor-like depression. At this point it suggests

strongly tlat that is the case.

21
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point?

Q.

A.

0.

A.

ou aeatu it tas not been validated at this

It's a uew test and it falls within the

That word experimental catches ty ear.

well, I think the criteria for different
- 666-
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2

tental illnesses are reasonably well defined.

As DSM III Indicates, depressions or

3 organic brain syndromes are clearly spelled out. I

4 don't believe we can call those experimental groups of

5 disorders or I'ra not sure what you are petting at.

6

7

Q.

•
Okay.

But these are well defined and well

8 recognized disorders that wve are talking about.

9 Q. Let's talk about the DSM III or a

10 minute. Are the various mental disorders in there

11 clearly defined so that I can clearly tell Lf I were

12 to list the criteria if a person falls into one or tie
13 other or the third or the fourth? There's no over-

14 lapping?
15 A. Of course there's overlapping,
16 As ve had in this case, there is some

17 evidence of antisocial personality, bat we have excla
18 sionary criteria as well. For example, one cannot make

19 a dianosis of antisocial personality if schizophreniat,-
20 is present or mental retardation or organic brain sya-
21 drome. These groups of disorders, and sgain I am repeat-
22 ing yself, I think are reasonably well defined. There

23 is always room for debate on any given disorder at a

24 given pace.
25 • Doctor, let's talk about the drug Lithium

26 that was prescribed in this particular case, What can

27 you tell us about the drug Lithium?

Drug Administration approved it for use for?
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A.

Q.

A.

Q.

nat would you like to know about it?
hat is it for?

It's used for ruanic depressive Illness.
Is that the only thing that the Food and
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A. No, it isn't.

aental illnesses?
2

3

4

Q.

A.

Could it be used for other thins,

It's used for other conditions and it's
5 been used successfully for certain headaches, cluster

s headaches; it's used in agitated schizophrenia; it's
7 used in ipoior depression; and Lt's used Ln sore Unipolor

8 depress1on.

9 @. hat other.ned!cations, besides Lithium

10 and the Steloie, was the Defendant or at any time viile

11 he was in your facility at Lakes Crossing?

12 A. Robert was ou sone other antipsychotic

13 «ents that ie did not tolerate well. I think one of

14 them was Hellar1l, I'm not sure which ure the names of

15 the others.

16 2. Could you ive us tile dates and the drugs

17 he was on, please?
18 A. I'r. rot sure this is in chronological

19 order, but I'll do y best.

20 He started on Lithua Carbonate on

21 December l7, 190, and also Mellaril.
22

23

24

25

26

27

28

29

30

Q.

•
Q.

A.

0.

A.

•
A.

Wat is the name of that one?

1el1aril.
Can you spell that, please?
Me-l-l-a-r-l-l.
Doubled the doses.

Lao on May 17th?

Yes. That's correct.

Okay.

The t'ellaril as increased on Decetuber

31 23rd, The Lithium as increased on December 29th.
32 Because of coplaints with the Mellaril,
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ne was chanted to Thorazine on Decerber 29th. This is,

2 again, an antipsycnotic agent.

3

4

5

6

7

8

9

10

Q.

•
•
,

Q.

ii.

@.

•

Could you speil tat, please, Doctor?

T-h-o-r-a-e-iene-e,

what date did be start that?
ecerber Z9th.

Ana that replaced sonetting else?

hat replaced tae tellarii.
Okay. Any other medications?

Thorazine was increased to one hundred

11 fifty on January Znd. Tue itian was increased to six

12 huadred and nine hundred, a total of twenty-one hundred

13 milligrams a day on January 6ta, lso at the same tire
14 Tiorazinue was creased to cwo hundred fifty milligramo

15 at that time.

16 On January 9th he Lithium wvent up to

17 twenty-seven hundred milligratus a day.

aP to nine hundred milligrams twice a day and twelve

handred rdlligrama at bedtime, for a total of three

thousand till1rams a day onu Janaary l6ch.

Te Thorazine, 901ng back to January 9th,

18

19

20

21

22

23

24

25

•
A.

2.

What was that date again?

January 9t,
Thank you.

Aud then on January l6th tae iitiium went

26 was discontinued. iie wasn't tolerating the ruedication

27 very well and I don't recall what his complaints were.

28 On January th he is still not sleeping
29 well, depressed uoods, sore suicidal thoughts, and con-
30 tinues to haliucinace.
31

32

Okay. Let's just talk about the drugs

and we will get to tnat in a ginute,
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A. well, I'm trying to explain why the

2 drugs were increased.

3 Q. I see.

4

5 having.
6

A.

Q.

And the kind of side effects he was

Okay.

7 A. On January 9th he was having some extra-
8 yrautdal sytoms and that is a coma4on side effect with

9 Thorazine, and his Thorazine was discontinued eventually.
10 We put him on Stelozire January 30th and he tolerated
11 Stelozire well and we built that dose up to about to
12 hundred milligrams at that time.
13 a. hen was that increase?
14 A. That was started January 30th and decreas-
15 ed on February lOtch to fifteen milligrams at bedtime.
16 Then on March lst it looks like it went up to twenty
17 milligrams -- no, I'm sorry. On February l9th it wvent

18 up to twenty milligrams at bedtime.
19 Q. Okay.

for the remainder of his stay at the hospital.
Q. Now, according to the records the De-

fendant entered Lakes Crossing on December the 20th?

A. Yes.

20

21

22

23

24

25

A,

Q.

And he remained on Stelozine and Lithium

Was he without medication between
26 lovember 20th and December 17th?

A. lie wasn't on any ant1psychotic or anti-
depressant type of medication. He might have been on

just a cold reedy, something of that nature. I' not

sure. He was on soe vitamin pills,
-690-
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A,

•
That's correct.
None at all?
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I assume tiis is complete. I can't be

2 absolutely cartain, but it doesn't look like he was on

3 ay other drugs.

prescribed by Dr, Kunn, had that been discontinued at
that time?

• I don't believe he was on the ant1-

depressant when he got to Lakes Crossing.
The story I got was that he as refusing

to take it and believed that he was being poisoned, He

did not follow through with the Doctor's instructions.

Q. During that first month how much contact

did you have wit iimu, Doctor?

4

5

6

7

8

9

10

11

12

13

14

15

16

@.

A.

•
A,

What about the antidepressant ued1cation

A total nuaber of hours
The nuber of tires plus ours,
I probably saw him once a day previously

17 at least and then, as I mentioned earlier, I had prob-
18 ably tree to four hours of forual intervio with him.

19 Q. Jut you didn't see any need to give him

20 any medication?
21 A. Yes, I did.
22 I believe I explained earlier that in-
23

24

25

26

27

28

29

30

31

32

iialily Robert would not speak with me. For about a

ten-day period he rfuaed to sit down and be interviewed.

iie had a lot of negative feelings towards most of the

staff at Lakes Crossin, soe paranoid feelings. He

felt that ve wished to do hit some hara and wvas not co­

operative. Over a period of time I did develop a rela­

tLonsnip with him and he became ore cooperative.

Q. Do you have to be cooperative at Lakes

Crossing to get drugs?

A. No, Not true.
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Q. ell

2 , Just to finish, I went to run these

3 tests before I started hiu on medication, There was

4 soue question about the diagnosis and I felt that it
5 would help to do the thyrotropin-releasing hormone test
6 and that wvould give us some indication as to whether he

7 bad an endognous depression or not, There was some de-

8 bate about that question.
9 Q. Doctor, you were asked if you vere going,

10 to receive a fee or if you expected a fee In this case,
11 You are a State employee, are you not?
12

13

•
Q.

That's correct.
And you're paid for every day that you

BY THE COURT:

14 are herel
15

16

A. Paid my usual salary, yea,

Mr. Johnston, we are after
17 5:00 o'clock. It's been a long day for all of us.
18 Everybody, I a sure, is kind of worn out about this
19 tine of day. I am sorry to interrupt you, but you can

20 pick this up at about 9+30 tomorrow morning.
21 le are going to take our evening recess
22 now, While we are in our recess ploase do not converse
23

24

25

26

27

28

29

30

31

32

anou, yourselves or with anyone else on any subject
connected with this case, Do not read, watch, or listen
to any report of or commentary on the case including
without limitation the taed1a, radio, and television,

Finally, do not for or express any opinion on this case

until it is finally submitted to you.

We will be in recess until 9:30 tomorrow

morning.

(hereupon Court recessed for the evening at
the hour of 5405 p.t. in the above matter.)
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(OUT OF THE PRESENCE OF THE JURY)

(lbereupon Court reconvened on Wednesday,
June l7, 19dl, at the hour of l0:40 a.m.
in the above matter.)2

3

4

5

6 BY THE COURT; The record will reflect the

7 continuation of the case of The State of Nevada, Plain-
8 tiff, versus Robert Ybarra, Jr., Defendant.

9 There is a matter to come before the

10 Court.

11 Let the record reflect the absence of
12 the Jury and the Alternate; Mr. Ybarra is present with
13 his two counsel; and the District Attorney ts present.
14 Now, who wants to make the Motion you

15 would like to make?

Since the beginning of this trial the

16

17

BY MR. HERRING: Thank you, Your Honor.

18 rule of exclusion has been invoked, At this time Dr.

19 Richnak is continuing his testimony on Cross-Exam!na-

20 ion and there Is also another individual in the Court-
21 roo, Dr. Martin Gutride, a psychologist fronu the Lakes

22 Crossing facility. Your Honor, at this time we would

23

24

25

26

27

28

29

30

31

32

seek to continue the rule of exclusion and have Dr.

Gutride excluded during the remainder of the portion of

Dr. Richnak's testimony.
A short conversation in Chambers in­

dicated the Court did not believe Dr. Gutride did not

have personal knowledge of the facts in this particular
case, but I would submit to the Court that Dr. Gutride

was present at Lakes Crossing for a substantial period
of time and has personal observations concerning the

conduct, the demeanor, the attitude, and a number of
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other psychological questions concerning the questions

2 involved in this case, questions that Dr. Richnak is
3 expected to testify upon. These are factual questions,
4 not expert opinions, bat siply observations that any
5 person could take., For those reasons we would ask that
6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

Dr. Gutride be excluded during the course of testimony
which ay be directly related contrary testimony which

he may offer at the tire of his being, summoned,

BY THE COURT; Mr. Johnston?

BY MR. JOHNSTON: Yes, Your Honor.

In response we would point the Court to

N.R.S. 50.15, that is the statute in this State dealing
with the exclusion of witnesses. Subsection 2 states
tat "except as otherwise provided in subsection Z, re­

quest of the parties, the Judge has ordinary witnesses

excluded so they cannot hear the testimony or witnesses

and ie may make the Order of his own Motion."

Exceptions, tbe exceptions that are list­
ed in subsection include subsection 2-C, which says,
'A person whose propensity is shown by a period to be

essential to the presentation of his case," I think that
is generally where the exception for the medical assist­
ance comes in.

Also looking at the basic purpose of the

rule, lt would be to exclude witnesses who are likely
to overhear factual presentations and, therefore, fabr1-

cate their testimony or corroborate their testimony with

someone who is testifying in the Courtroom.

What the Court is really seeking is inde­

pendent evidence fro each of the witnesses. The rule of

exclusion is to meet that.
In the area of professional testimony on
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tbe corapetency of a witness, the issue then becomes what

2 is tne predetermined opinion which has been established
3 by the professionals, be he psychologist or psychiatrist,
4 and we have both in this case; and that opinion 1s al-
5 ready fixed by the time they comae into this Court. Parti-
6 cularly inasmuch in this case as we have written reports
7 from every doctor, any change or deviation from that
8 clearly can be handled by Cross-Examination to indicate
9 a change of position.

10 The fact that one doctor is able to hear
11 another does not fit under the rule of exclusion, Your

12 Honor.

13 Also, in this particular jurisdiction one

14 case that we know of, and it's the only one va could get
15 our hands on quickly is Wallace, -a-l-l-a-c-e, versus
16 State, 84 tevada 603, 447 P.2d 30. It's a 1968 Nevada

17 Supreme Court case. Jast reading fro the Annotations
18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

to the Nevada Revised Statutes and the headnote on that
particular case, it says this:

"In prosecution for murder,

it is permissible for trial court
to relax earlier order made under

former N.R.S. 48.250, the previous

statute, the 50.155, excluding
witnesses of adverse parties from

the Courtroom to preclude their
hearing of other testimony when

such relaxation was to permit
State's psychiatrists to listen
to testimony of Defendant's ex­

pert."
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We would submit that is right on point

2 on all fours and would ask that Dr. Gutride be authorized
3 to remain in the Court, as well as any other medical or
4 technical professional that appears in this case on this
5 matter of insanity.
6 I will submit the matter, Your Honor.

lionor.

Your ionor, in reading the statute I

find no specific exception in the statute that would

authorize medical personnel. The exception that the

State las relied upon is specifically stated that Dr.

Gatride's presence must be essential to the presentation
of the State's case. If he has already formed his opinion,
written his reports, then listening to Dr. Richnak vill
not in any way assist him in his testimony before this
Court today.

Secondly, wve have to look at the possible
prejudice concerning factual observations, As already
pointed out, not every factual observation concerning
what wvent on out at Lakes Crossing is included in the

reports. There Ls no way to have a factual undermining
of all of those reports.

The Court is well aware of the fact that
the reports are not that voluminous from Dr. Gutride or

Dr. Richnak.

In final I just want to state to the

Court the case oi Wallace versus State, from what I
understand from the headnote read to the Court it's
simply permissive in nature. It's not mandatory in
nature, It's one again that flows upon the discretion
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7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

BY THE COURT;

8Y MR. IIERRING:

Closing, Mr.Herring?

Yes, sir. Thank you, Your
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of the Court, whether it's going to relax the state at

2 this time.

3 I believe that the danger of prejudice
4 is far aore pertinent than any possible benefit that
5 could be obtained by letting Dr. Gutcride remain in the

6 Courtroom this morning.
7 UY THE COURT: Alright. It's the Court's
8 understanding of the law, and I nay be in error, but
9 it's my understanding of the law that it has been the

10 law for a lon period of time in this State. Wallace

11 versus State, I think reflects what is at least in some

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

areas of the State rather uniform policy. Perhaps not
all over the State, but at least in the southern areas

of the State and the eastern areas of the State it is
routinely and commonly, and also I recall fro aay ow

experience in Court that it has been routinely and com­

monly permitted to allow the parties on each side to

have their psychiatrists or psychologists in Court when

they heard the testimony of opposing sides. This rule

applies equally to both sides. So, each side has the

same opportunity.
The basis, I think is as Mr. Johnston

has indicated fro the opinion. First of all, we have

the full disclosure statutes that permit the parties to,
and the parties have disclosed, to the one area. Well,

I believe we have two files of medical testimony and

evidence and the records have been completely handed

back and forth between the parties. There isn't any

secret here of any kind that I know of between these

cwo parties in this case of all the scientific expert

testimony. In the end I believe it is all predicated
upon opinion, and the opinion, of course, is formulated
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from the records that have already been exchanged in

2 voluminous detail.
3 I think I agree itch Mr. Johnston on

4 the rule of exclusion, The purpose of the rule of exclu-

the Courtoom then and get started, The Court will be in

recess for Just a couple of minutes.

Where is the Jury? Are they available?

sion is for the purpose of attempting to keep people from

fabricating stories, from attempting, to get people to sit
down and listen to what someone else said, and then cor­
roborate what they are saying and put testimony together
and perhaps aislead themselves and perhaps come up with

testiaony that is untrue. I do not think that anythinr
that an expert says, which is essentially going to be

formulated into an opinion when the medical records have

already beeu exchanged, has auy application to the rule.
I think tne rule simply does not apply under these cir­
cumstances. And that is the ruling that the Court makes,

I invite both parties -- Dr. Richnak is
welcotaa to stay in the Courtroom and hear the testimony
of the psychiatrists for the State when they testify and

as every opportunity to come back on Rebuttal and ake
whatever points he wishes to maka. The same is true for

the State. That is tne ruling of the Court.

So, Dr. Gutride, if he is in the Coart­

roo, is free to stay during this period of the testimony
of the remaining Cross-Examination of Dr, Richnak.

Is there anything further?
BY MR. JOHNSTON; Nothing on behalf of the

State, Your Honor.

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

BY THE COURT;

HY THE CLERK:

Let's get our Jury back into

They are available,
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BY TAE COURT

2 and bring them in.

•
Let's Just sit at ease then

3

4 (hereupon the Jury returned to the Courtroom.)

5

6 BY THE COURT, The record will reflect the

7 continuation of our case, the presence of the Defendant

8 with his counsel, the District Attorney, and the Jurors

9 and Alternate in the box.

10 We are ready to proceed with the testi-
11 tony of the witness, who is under oath and on the stand,

12 we were in the area of Cross-Examination when we adjourn-
13 ed yesterday
14 Mr. Johnston, you can proceed.

CROSS-EXAMINATION CONTINUED

HY MR. JOIANSTON:

BY MR. JOHNSTON,15

16

17

18

19

20 •

Thank you, Your Honor.

Dr. Richnak, how did you arrive at the

21 facts of the crime in this case?

22 A, I guess numerous sources, I have to

23 think a mouent.

24 I believe in the record at Lakes Cross-

25 ing there is some description of the crire, maybe fror

26 the Preliminary, I' not sure, but there is sope legal
27 material.
28 I spoke with you, Mr. Herring, and I

29 spoke with r. Ibarra.
30 Where did you get your first set of

31 facts on how this particular incident occurred or what

32 happened on the evening of September 28ch, 1979, regard-
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in the Defendant, Robert Ybarra?

2 • I'm not sure. It might have been from

3 some of the psychiatric reports that came in with

4 Robert. There might have been other legal documents

5 in the chart.
6 Q. Doctor, did you assist in preparing a

7 medical history dated November 25th, 1980, that is
8 part of the record fro Lakes Crossing?
9 A. November the Z5th?

10 Q. November 25th, 1960.

11 AA. I don't believe -- you'd have to show

12 it to re. I' not sure I know what to do.

CROSS-EXAMINATION CONTINUED

Exhibit Nunbar 52 presented to the witness?

(buereupon tie witness examined the exhibit.)

BY MR. JOHNSTON;

0. here would it be or what would it be?

A. No, where in the chart would it be?

What is it?
Q. In way et it's near the front. It would

Excuse me. Could e have

Where would that be?

Yes.

BY DR. RICHIAK:

BY THE COURT

BY MR. JOHNSTON,13

14

15

16

17

18

19

20

21

22

23

24

25

26

27 follow the legal documents that are in there fro the

28 Court.

29

30

A.

Q.

I'm not sure what you are referring to.

There was an evaluation apparently done

31 by yourself and r. John Hilts, a third-year medical

32 student, and it has your signature on it, I believe.
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A. John was a medical student at Lakes

2 Crossing at the time that Mir. Ybarra was admitted, I
3 did not prepare this report. I reviewed it, Then I

4 countersigned it,
5 Q. I see.

6 So, you do not know where the informa-

7 tion came fro?
8

9

A. No, I do't.
I can give you some educated guesses,

10 but I haven' read this in a while. So, I am not even

11 sure what is even in there.
12 Q. Okay. That's fine.
13 Near the end of your testimony yester-
14 day you talked about the competency or insanity of the
15 Defendant on September 2th-29th, that evening, and you
16 rendered an opinion?

Friday; is that correct?

morning hours of the 23th-29ch.

conupetency of the Defendant on that particular night?
-701-

A. Yes,

0. Okay, So, it vould have been that
, +

Friday niyht?
A. The night of the crime?

Q. Yes.

A, Yes.

@. Okay. You rendered an opinion a to the

September 2th-29th, 19797

Well, it was on the evening or early

Of September?

Yes, 1979.

Yes. Okay.

Do we agree that September 28th was a

A.

Q.

A.

Q.

A.

Q.

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32
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A. I rendered an opinion about his crinai-

2 nal responsibility, not his competency that night.
Q. Okay. Criminal responsibility. And you

4 aid that he was not responsible.
5 Now, in establishing criminal responsi-
6 bility is it important to know the facts of the crime?

7

8

9

A.

Q.

A.

Yes, it is.
wny is that?

well, for many reasons, I had no tdea
10 first hand fro Robert about the facts of the crime

11 until recently, And until recently I was unable to make

You read the Preliminary Hearing Transcript; did you?

case, the Criminal Complaint?

understanding of this criminal responsibility.
0. Excuse fie. what I would like to focus

on at this time though is the facts of the crime that

you operated on and based your opinion on, What facts
did you rely on, where did you get them first of all,
and what w8 the source?

I've mentioned those sources.

Okay. From the Preliminary Hearing.

Okay.

And all of these contributed to the

I'm not sure what that is.

I believe I did.

Did you ever read the Complaint in this

A,

A.

Q.

Q.

A.

Q.

•

a determination of his criminal responsibility,
I had to form an opinion as to, one,

was the individual psychotic at the time of the crime;

two, was he acting 1n a delusional manner at the time of

the crime, was he able to distinguish reality from un­

reality; there are many factors.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32
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Q. 'That would be the document that says

2 what the charges are.

3

4

A.

0.

I believe I saw that, yes.
Then you know what the charges are in

5 this case?

6

7

A.

0.

Yes, I do.

Okay. Along with that Complaint there
8 would have been some Affidavits, which were statements
9 by people who investigated, Did you read those?

10 A. I read some Affidavits.
11 0. Then you would have had a story told
12 to you by the Defendant, as I understand?

of the criae on the night of September Z8th

13

14

15

A,

Q.

That's correct.
which facts did you rely on as the facts

the ones

16 that you received tnen fro the Preliminary hearing and

17 the Affidavits in the Court file or fron the Defendant?

contradict, how do you resolve those, Doctor?

presented version or did you accept his version and dis­
-703-

facts you ave me and the facts that Mr. McGuire gave

ae and what I had at mny disposal, reports that I had at

toy disposal, and also what the Defendant told me.

Q. Okay. Now, Doctor, what did you do when

there was a conflict between facts told to you by the

Court record and facts told to you by the Defendant?

A. I had to take into account the fact that
he was psychotic and delusional at the time and prob­

ably was not able to recall all of tie facts in detail.

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

•

@.

•
@.

I relied upon all of the facts -- the

What about where his statements directly

By the same method.

You discounted his and adopted the Court-
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2

3

4

5

•
count the version in the Court record?

A. I'm not sure what you are driving at.
Q. Well, I an trying to -- there was a

conflict, and there would be a conflict in some places
between his story and the one told by say the investi-

6 gating officers at the Preliminary llearing. Where the

7 facts were directly in confrontation how did you re-
8 solve the difference, which facts did you rely on in

9 analyzing his competency?

10 A. In analyzing his criminal responsibility?
11 Q. Okay.

12 A. I was looking at the facts that had to

13 do with the fact that somebody was murdered, that a

14 murder took place, and I think all the reports sgree on

15 that.
Okay. 'There were some discrepancies in

other specific areas, but those did not seem essential
to what I considered criminal responsbility in terms of

the murder involved in this case
Q. So, the details of the way the murder

was carried out has nothing to do with a person's
criminal responsibility or being able to establish it?

A. Certainly it has, yes.

Q. Oh, it does have something to do with

1tc. tow then can you discount it and just say there
was a murder and not consider the other facts, the de­

tailed facts?
Y MR. HERRIG; I object as argumentative.

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

BY THE COURT; Sustained,
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CROSS -EXAMINATION CONTINUED

BY MR. JOGSTON:
2

3

4

5 Doctor?

6

0.

A,

Can you discount the detailed facts,

I'm not sure which facts you are ask-

7 ing me about.

8 Q. Let's go back to the record, which would

9 be the item that you signed, the medical history dated

10 loveber 25th, 1980. Do you have that before you?

11 A. Well

12

13

14

•
A.

Q.

Are you able to find it?
You eun the medical student's report?
The one that you signed with the medi-

15 cal student, yes,
16

17

•
Q.

Okay. I've got it.
In the first paragraph there, Doctor,

18 there is a recitation of some facts regarding the com-

19 mission of the crime or at least that evening when you

20 were interviewing Robert Ybarra in late November and

21 early Decerber at Lakes Crossing. Are those the facts
22 that you nad available for those interviews and were

23

24

relying on?

• I haven't read this in probably six
25 months. I don't kuow what is in here.
26

27

28

29

30

31

32

BY THE COURT; Allow the Doctor an oppor-

tunity to read this. It is unfair to expect him to

recall.
Dr. Richnak, take your time, please.

BY MR. JOHNSTON: Yea, Your lionor.

(hereupon the witness examined the exhibit.)
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•
BY DR. RICHNAK:

•
Are you interested In the

2 whole thing or just the first page?

3

4

5

6

7

Y MR. JOHNS'TON:

e.

CROSS-EXAMINATION CONTINUED

I ama interested in the first history

8 part recording the crime; do you remember that now?

9

10

A.

Q.

Yes. I just read it.
Are those the facts of the crime that

11 you were operating on when you interviewed him originally?

12

13

A.

Q.

This is in abbreviated for,
And what are those fact? hat are the

14 important facts there regarding that evening?

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

•
Q.

A.

would you like me to read this?

If they are all 1portant.
''Mr. Ybarra was admitted to

Lakes Crossing Genter after f1f­

teen months in White Pine County

Jail on an N.R.S. 178, comitted

incompetent to stand trial. He's

accused of sexually assaulting
and murdering a fifteen-year-old

irl in Ely, Nevada.

"Client refused to talk about

this incident. According to in­

formation obtained from the client's
chart, he claims that he met the

irl in downtown Ely and took her

to his mobile hoe with a ale
friend of his to find out if she

would work there as a cleaning
-706-
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

Q.

A.

@.

woman. Apparently she agreed to

clean the trailer twice a week

for $20,00 a week.

After they concluded their
business they drank some beer,
smoked marijuana, and used sore

cocaine. Robert claims that the

girl supplied the drugs.
The client then claims that

he dropped the girl off at a

pizza parlor and returned home,

where he went to sleep,
"The following morning, a

friend awoke him saying the girl
with him burned to death in the

desert,
"Mr. Ybarra believes he was

arrested because he was the last
person seen with the girl,'

Okay. That is good enough, Doctor.

Ar1ht.
low, in your initial interviews tth the

24 Defendant did you ever ask hi "is that your version of

25 the story?'
26 A. ell, the version that I had is a compila-

Q. when did he finally tell you that version?

A. The middle of Hay.

0. The middle of May of what?

A. Of this year.
-707-

27 tion of a number of versions, I can give you some idea

28 wnat I think he has told nae of that version.
29

30

31

32
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it was,

lar to what I read here. e was unable to recall any­

thing after leaving the girl off at her hone, I believe

Q. 0£ 1981?

A. 0£ 1991.

Q. Now, Doctor, you testified that you had

a lot of contact with him in November, December, January,
and February, 1960 and 19l; wasn't he telling you any­

thing about tche crime at that time?

This is a very incomplete story and the

story that he told me about a month ago was much more

elaborate than this and I want into that 1n detail yes­

terday.

Q. So, before he was telling you that he

could not remember?

A. That's correct.
Q. I believe yesterday the wvord came up

and I wanted to ask you one more time, does Robert

Ybarra suffer from amnesia?

A. Does he suffer fro it?
Q. Yes. Is that a problem?

A. He does, yes, There have been periods
of amnesia.

Q. What is ames!a, Doctor?

A. It's an unability to recall facts and

events.

Q. Are there different types of amnesia?

A. Yes. They can be divided into temporary

amnesia or permanent. In some individuals in sore

cases if there is a blow on the head or if there 1s a

psychotic episode it might be a transient type of amnesia.
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wall, he was telling a story simi-NoA.
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If there ts evidence of organic damage,

2 for example in a stroke victim, there iht be permanent

3 amnesia or in alcoholic blackouts there's permanent

4 amnesia. Usually those emories do not come back.

5 Taose are fixed or the amesa is fixed.

6 Q. Which kind of amnesia did the Defendant

7 have regarding the facts of the crime?

a A. Regarding the events of September 29th,

9 a temporary anesia,
10 Q. Temporary amnesia.

11 Now, is arunes!a a subject that is dis-
12 cussed in DSM III?
13

14

A.

Q.

I believe Lt is.
And did you look up armeeia in DSM III

15 regarding this situation?

amnesia in the Defendant's case?

amnesia and, as I said, there are many causes of amnesia.

fendant really did have amnesia?

• As far as I could tell he had amnesia.

Q. what are the signs of amnesia, temporary

amnesia?

If you like I could lend you a DSM III
if that would assist you?

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

•
Q.

A.

Q.

A.

Q .

A.

•

I read the chapter on armesla, yes,
were you able to establisi that the De-

well, I think I can answer it.
It's temporary loss of memory.

That's all?
well, it depends on the cause of the

Were you able to determine a cause of

I felt it was related to his psychosis.
Related to psychosis?

-709-
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•
A.

Q.

•
Rather than a separate diagnosis.

low, when you say related to psychosis

3 how does that work? I need some help in that area,

4 Doctor?

5 A. During, the periods of psychosis, in-

6 dividuals not unfrequently have amnesia for the events

7 that occurred during the time of the psychotic episode.

8 In other words, they're not able to recall all of the

9 facts relative to that time in their life.
10 • ow, when I look in the Index of DSM III
11 I see Amnesia; Anterograde; Retroanterograde; Amnesia

12 Syndrome; Psychogenic Amnesia; Ammesia Disorders, Alco-

13 holic, arbituates, Other Unspecified Substance; Aranesia

14 Syndroe. low, wttch one of those did the Defendaut fit
15 under?

16 A. I'm not taking a separate diagnosis,
17 This is part of his psychotic condition.
18 Q. So, if we look under Psychosis we will
19 find amnesia as one of the factors?

I could try and look for you, but I am not sure it is

in there.

find that individuals, during a psychotic episode, will,
at tines, forget the events relating to that time in

their life.

20

21

22

23

24

25

26

27

28

29

30

31

32

amnesia?

A.

Q.

A.

4.

A.

Q.

A.

If you look under Poychosis you will

Could you supposedly show where that is?

It might not be in there. I don't know.

So, is it possible to fake amnesia?

Sure it is.
How do you know f somebody is faking

It's very difficult to determine that.

-710-
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I don't know of any clear cuts that can differentiate

2 one fro the other, other than relying on your diagnos-

3 tic judgment -- does this individual fit a recogniz-

4 able diagnostic sydrouo? Is he, In fact, suffering
5 fro a recognizable tuental Illness? And is amnesia a

6 part of tiat particular syndrore?
7

B

Q.

•
Excuse pe,

Also ie there any evidence of faking,
9 so to @peak, attempts to look bad, to exaggerate symu-

10 toms.

11 0. Well, when wea the date that he told
12 you this story that he recalled?
13 A. I can't tall you the exact date. It vas

14 in the piddle of fay.
15 If I can check the record I ight be

16 able to coe up witch the exact date,

after May l2th, when he returned to the facility?

tie next to or three days after his readmission

about inconsistencies between his story and the evidence

in tiis case?

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

•
•

on May l2th.

0.

A.

Q.

A.

•

A.

recall
0.

•

The piddle of lay?
I think he cane back to Lakes Crossing

Okay.

And I interviewed him sometime within

So, you interviewed him around sometime

Yes.

Did you ask him at that time anything

About his new story, the ability to

Yes.

(Continuing) -- the facts in the case?

-711-
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•
Q.

•
Yes,

Wouldn't that be a good way to see 1f

3 he was faking atanes1a to say how do you explain this
4 because it's different from your story? would that
5 method work?

6 A. Not necessarily.
7 Of course, as I mentioned before, if
8 there 1s an amnesic response to a psychosis there might

9 not be total recall of the events.
10 a. ut you did not test hi to see Lf there
11 was a total recall. You never challenged im on any

12 facts that were inconsistent with his story?
13 A. I'd have to look at the notes again to
14 find out all of the facts.

to hi, Doctor, in order to verify whether you had a

true amnesia or not?

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

0.

A.

•
A.

this point.
0.

A.

true amnesia,

Q.

A.

true artnes1a,

•
A.

aranesia,

Q.

hat I am wondering

I am aware of some inconsistencies.

Okay.

But I'd have to refer to y notes at

Did you present those inconsistencies

No, I didn't.
I don't think that would be a test of

Excuse me?l

I don't believe that would be a test of

It would never work?

I don't believe it would be a test of

You rean if he says le doesn't remember

-712-
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something but gives you part of a story and that story

2 evetu itcself is inconsistent with physical evidence, you

3 wouldn't say, lobert, are you sure you remember it that

4 way Wouldn't that be a way of challenging and verify-

5 ing for yourself that it was truly aes1a?
6 BY MR. HERRING; Objection. It's been asked

7 and answered about three times by now.

8 BY THE COURT: Well, I don't know.

9

10

Sustained. I will let him answer.

BY DR. RICI!AK: I do't feel that is a test
11 of amnesia.

12

13 CROSS-EXAMINATION CONTINUED

14

15

16

LY MR. JOi!ISTON

0. would other psychiatrists aree with

17 you on that?
18 A. Other psychiatrists would agree that
19 there tight not be total recall.
20 Q. No. I said to the test, Doctor,

21 challenging sotaeone who claims temporary amnesia with

22 known facts that are inconsistent wit the partial
23 stories related?
24 A. I do't know.

25 Q. hat is standard in the profession?

by self report.
Q. octor, in this case didn't you bite

hook, line and sinker--everythinu that tle Defendant

told you in this case?

-7l)-

26

27

28

29

30

31

32

A.

Q.

A,

In terms of testing for amnesia?

Yes, sir.
There is no easy test for atnesa. It'g
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CROSS-EXAMIAT ION CONTINUED

BY MR. 4ERKI«G:

BY TE COURT:2

3

4

5

6

7

BY MI. JOHNSTON:

Q.

Objection. Arumentative.
Sustained.

Isn't it true, Doctor, that you accepted

8 as the facts of the crime what the Defendant told you?

9 A, No, I had gotten facts from you and I

10 ot facts fro, Mr. erring and Mr. McGuire and also the

11 notes.

12

13

14

15

16

Q.

A.

•
A.

Q.

Which facts frotu me did you use?

DLd T use?

Yes, sir.
I' not sure I know wnat you mean,

well, you said you used some facts from

17 other sources beside the Defendant. I would like to know

18 what otaer facts?
19

20

\, The facts that you reported to me?

My nerory is a bit rusty. You told me

21 about the irl not being able to make a positive identi-
22 fication of Robert.

23 Q. Excuse me. Let me refer you to your

24 report of June the 3rd, 98l.
25 BY THE COUR': Is that report available to

26 the doctor so he can see it, too?

CROSS-EXAMI!IATIO CONTINUED

BY DR. RICIINAK:27

28

29

30

31

32

BY MR. JOHNSTOR

@.

Lt's my report?

Yes. Regarding the need to refer to it,
-7l4-
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Doctor, if you would please get it oat?

A. Okay.

"en initially hospitalized
at Lakes Crossing Center, Robert

was unable to give a full account

of his activities on the night of

the offense,"

A. Yes, I do.

Q. Could you refer to Page +, please, the

first full pararapn. I you will o down eight lines
there is a sentence chat atarts near the left-hand side

tat says this:

Then after that a story is related,
Could you perhaps review that and tell me which parts of

it care fro someone besides the Defendant?

A. All of this came from the Defendant.

This was his description,
Q. ell, do you cite facts somewhere else

in here where you reviewed the rest of the facts?, No, I don't.

Q. Do you in your notes have some record of

these other facts of the crime that you refer to?

A. I have facts in y memory,

Okay. what other facts besides these

Do you have the report?Q.

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 were significant in your final diagnosis and deterina-
29 tion of the Defendant's criminal responsibility on

30 September the &th, 19797

31 A. ell, there was a report that there was

32 a rape, that Robert raped the girl.
-715-
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Q. Okay.

2 A. Ana, of course, there is a kidnapping

3 charge and that is consistent with his report.
4 There is no mention on his part of the

5 rape and be didn't describe rapin the girl.
6 Q. Now, let me ask you in terms of evaluat-
7 ing the facts of the crice for your evaluation of the

8 efendant., did you assure there was a rape or no rape?

treated it that way in evaluating his criinal responsi­
biliy on September 2&th, 19792

+7l6-

If you consider'picking her up and carry­
ing er out to tne desert, that would be kidnapping

technically.

are establishing criminal responsibility for these

crimes; aren't you?

A. That would be technically kidnapping,

yes.

in tcers of murder because that is all he told me about,
nd possibly kidnappinu.

Q. Let's talk about kidnapping now. In

terns of the kidnapping for your factual foundation for

your opinion as to his criminal responsibility on

September 2&th, did you assume there was a kidnapping or

there was no kidnapping?

A. According to Robert, frori Robert's des-

crition of the events, the girl consented to ro with

im.

It was technially kidnapping and you

iow did you consider it, Doctor? You

I dLia't kow.

So, you just ignored hat part of 1t?

I can only relate criminal responsibilityA.

d,

Q.

Q.

Q.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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A. Tat's correct.

2 Q. What about the other charge? There was

3 a battery with intent to commit sexual assault alleged.
4

5

6

7

8

A.

Q.

A.

0.

A.

Yes,

How did you treat that particular charge?

I didn't deal wit that charge.
You just ignored that?
I'm unable to deal with itif he's unable

9 to tell me about it. I can't establish criminal respons-
10 iblity
11

12

•
•

I see.

(Continuing) -- on something that he's
13 unable to report to me.

14

15 to you?

16

0.

A.

So, you ca only discuss what he reports

In terms of determining criminal responsi-
17 biltty I only uaterine his state of mind in relationship
18 to those particular crimes that he told me about.

19 0. Doctor, are you saying that it is impos-

20 sible to determine so@one's criuinal responsibility if
21 taey will not tell you a story?
22 A, I didn't address the issue of criminal
23 responsibility in terms of the rape. I addressed nyself
24 to tie murder.
25 • Doctor, in establishing criminal responsi-
26 bility would it be important to know how the Defendant
27 acted at the time of the arrest and at the time he was

28 placed in jail?

arrest of the Defendant when you made your diagnosis?

29

30

31

32

A,

2.

A.

'That would be of some help, yes,
And what inforration did you have on the

I don't recall the facts of the arrest.
-TL7-
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I understand he was arrested the next day and what

2 little I recall is that he was angry about it, denied

3 any involvement in the crime, and that's about all I

4 know about the arrest.
5 2. So, all you know is he was arrested and

• And was angry
• Do you know if he said anything?

A, No, I don't.

@. Do you know how he acted?

A. 1 think he was angry and I don't know

anything beyond that.

2.

6 be was unhappy?

7

8

9

10

11

12

13 Wouldn't it be significant how he acted
14 and if he did say anyting at the time of the arrest?
15 \. I thought it was significant that on the

16 day of the arrest he seemed to carry on his life as

7 usual and, as a matter of fact, returned to the scene

18 of the crime with his boss.

ing sore kind of diagnosis of criainal responsibility?

Doctor, the actual tine when an officer walked up to him

and said "You're under arrest"?

Mr. Ybarra of delusional episodes. A delusional episode

-718-

ant to know if you ere establishing criminal respons­
bility for the murder that happened the night before?

I don't know the facts. I don't know

lot necessarily. I have a history frota

ell, isn't that soruething you would

I cau't Judge taat 1f I don't know what

ouid those facts be important to mak-

what about the tite of the arrest,

2.

A.

A.

Q.

they are.

Q.

•
tnose facts.

19

20

21

22

23
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ls --

•

•

•

Excuse me, We can talk about those In

3 a inute.
4 Doctor, I want to talk about the arrest
5 right now. wouldn't it be important to know how he act-

6 ed at the tiae of the arrest for an alleged murder or

7 attempted murder that took place the night before?

8

9

A. It might be. I don't know.

But you never talked to anyone or sought

10 any information about that?

11 A, I might have read some information about

12 it and apparently it didn't register as being important.
13 Q. lsuld it be significant to know what his
14 conduct was or conversation was, if any, at the tie of

15 the booking at the jailhouse?
16 A. I can only answer the same way. It might

17 be important.
18 As I recall I read that information and

19 againu I don't think it registered as being important.
20 @. I would like to go back to amnesia for
21 just a minute, Doctor.

Q. tow, regarding your statement as to the

Defendant's lack of criminal responsibility, as I under­

stand waat you are sayiag today is of the four charges

you are only assessing hie criminal responsibility as to

murder and not as to kidnapping, battery, sexual assault;
is that correct?

• If there was a rape, I don't know what

his criminai responsibility is in tiat sense.

I terns of assault and battery, I be­

lieve I addressed that. I think that was part of the

-719-

22

23

24

25

26

27

28

29

30

31

32

A. Okay.
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crime of murder,

2 attack by Robert.

She passed away as a result of the

3 G. lave you read the CrLuinal Complaint?

4 You said you have.

5 Are you avare of the distinction that
6 tie battery is not part of the acts that committed a

7 murder? It'g separate. It's something we are alleging
8 happened before.
9 You see, in a criminal sequence we are

10 saying tha the kiunappin occurred, then a battery, then

11 a sexual assault, aa then a murder; do you understand
12 chat?
13

14

•
Q. tow, in terms of those four crines and

murdering and tiose ere the ones that I have addressed.

Is it possible that the amnesia could

ave been caused by drinking alconol?

that sequence, walcl are you saying chat he Defendant

was not criminally responsible based on your evaluation?

to the kidnapping and the murder and you have no opinion

on th sexual assault and the battery?

It's possible.
-720-

I don't have an pin1on because I don't

So, he is not criminally responsible as

o, it doesn't.
It does not.

He's described to ne a kidnapping and

A.

A,

Q.

A.

Q.

A.

have any evidence of what happened. It's.something he

has not talked to re about, and I have not formed an

opinion on that particular char;e,

Q. Now, I would like to aak you does amnesia

relieve the Defendant of criminal responsibility?

15

16

17

18

19

20

21

22

23

24

25

26
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Usually witn heavy alcohol abuse there

2 tends to be a permanent type of amnesia, For example,

3 in blackouts you will have permanent amnesia vhere an

4 individual cannot recall hat happened at all ever.

5 I don't believe that the amnesia that we

6 are talking about here is of that type.

7 Q. Doctor, regarding ataesia again is Lt

8 possible to use drugs or hypnosis to get at a person's

g subconscious or whatever you would call it and see if
10 they really retueber soothing that they are telling you

11 they do not remenber?

12

13

14

15

A.

Q.,
Q.

That can be done, yes.
was tat done in this case?

No, tt wasn't.

Doctor, is it possible for a Defendant to

16 suppress his memory about what happened on the evening of

17 September 28th even though at the time he was well aware

18 of what was going on?

19

20

A.

Q.

That is posible.
Isn't it also true that the Defendant

21 could be malingering in this case?

22

23

A.

Q.

I've considered that possibility.
Doctor, titere is a lot of talk in this

24 case about lack of competency to stand trial, You stated
25 that the Defendant was corapetent at one point in time to
26 stand trial.

trial? iow do you assess someone?

permissionu, our Honor, he can write these on the board

-721-

BY MR. JOH:STOI:

27

28

29

30

31

32

,
0.

A,

That's correct.
What is the test for competency to stand

Taere are three criteria.
Perhaps with the Court's
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and mke them easier to refer to.

2 BY THE COURT: Is it necessary for the doctor

3 to write them? Maybe the Bailiff could write the on the

4 board.

BY THE COURT; Alright.
JY R. JOii!STON: If we could just draw a line

5

6 tionor.

7

8

BY MR. JOHNSTON: That would be fine, Your

9 tirouh the tddle of the paper and list these on the

10 upper half.

(hereupon the Bailiff aproached the board.)
11

12

13 SY DR. RICHMAN: Does he know what he is

14 being charged wvith?

15 Is he able to distinguish ri,ht from

16 wrong?

17 Is he able co aid and assist counsel in

18 his own defense?

19

CROSS -EXAMIATIOI CONTINUED

6Y MR. JOINSTON:

Q. Now, under these three questions then

the Defendant was found incompetent for trial?

I believe, l90, when he cane to Lakes Crossing,

Q. And wen he was discharged from Lakes

Crossing he had no problem with any of those standards?

That's correct.
Hie knew what he had been charged with?

-722-

Yes.

en was that?

It was somewhat prior to November 20th,

A,

Q.

A,

Q.,

20

21
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•
A,

•

•
Yee.

lie was able to distinguish right from

3 wrong and he was able to assist his attorney in his own

4 defenae?

5 A. That's correct.
6 (Q. iow, Doctor, when ve talk about legal
7 responsibility, criminal responsibility, being responsible
8 for your accs, what is that standard?

9 A. l'hat's tne McNaughton Rule.

10 Q. wiat is that standard?
11 A. Essentially, does the individual know that
12

13

what he is doing is wrong?

3¥ MR. JOHNSTO; Excuse me, Your Honor
14 Could ve also have this put on the board?

15 BY MR. ILERRING: Your Honor, I an going to
16 object to this. The Court is going to instruct the Jury
17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

about the law at the conclusion of the case and this is
an improper tine to instruct them.

BY MR. JOHNSTON; Your Honor, we are not in-

structing the Jury. hat we are doing is asking the

Doctor to indicate what criteria ís applied and then we

want the underlying information behind it.
3Y THE COURT; ell, he has already stated

his opinion as to -- under the McNaughton test, so I

don't see any harn in that.
But I would caution the Jury that the

Jury will be instructed at the close of the case in the

law exactly as it is.
In effect, at this point let me make

another cautionary remark that I feel uiyrht be appropriate.
It occurs to me as well in reviewing the medical testimony
and records and all of those things, and let's not confuse

-723-
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the facts in the information. The information in there

2 is not the facts of this case. You are determining the

3 facts of the case from the testimony and documentation,

4 So, let's not to come to any conclusions too soon. With

5 that I think I may lave covered it.
6 Now, you can ask chat, but let me caution
7 you to bear in rind that at the end of the case I will
8 ive you a detailed legal explanation, the Mclaughton

9 Rule that has been referred to, and the other law that
10 applies to this case.
11 You can proceed.
12

CROSS-EXAMINATION CONTIUD

BY MR. JOSTON

Did the individual know that what he was doing at the

tie of the crinue was wrong?

Yes.

A.

@.

BY DR. RICH!AK:

Go on.

The 'c!aupnton Rule, okay.
Did the individual know that what he was

doing at the time of the crime was wrong?

BY TIE BAILIFF: Excuse me. Is that right?

13

14

15

16

17

18

19

20

21

22

23

24 If he knew he was unable to control h!s

25 actions and control his behavior.

26

Y MR. JOISTO:

27

28

29

30

31 Doctor?

Q.

CKOSS-EXAMINATION CONTINUED

ow, is that the standard you applied,

32 A. That's correct. The first part of it.
-724-
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BY THE COURT: Can we get the microphone a

2 little closer to the doctor? I'm sure everybody can't
3 hear. As he turns around it's difficult.

CROSS-EXAMINATION CONTINUED

it cause one of these vo tltngs to happen; is that your

standard?

if he kows if the act was wrong and if he was unable to

control his actions, I think that is the second half.
But in this particular case I am applying the first part,
that e did not know that what he was doing atc the tie
of the criaa was wrong,

presence of mental illness, I forget the exact wording of

the McNaughton Fule, but it states tbet as a result of

mental illness the individual is not able to distinguish
right fros wvrou and not able to knoww that what he was

doing at the tie of the crime was wrong.

Q. So really tnere is a step before what is
oa the board that says you have to find mental illness
first?

Alrignt.

And then if there is mental Illness did

And that is the whole test you applied?
I should add that if this is in the

what is the standard?

The first part?
Is there more to it?
ell, I believe there is two parts, that

That's correct.
-725-

Tat's correct,

BY DR. RICHNAK:

Q.

Q.

A.

A.

A,

2.

A.

Q.

•

BY MR. JOISTON;

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

14

4

5

6

7

8

9

10

11

12

13
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Q. Okay. What is a mental illness for pur-
2 poses of tat test?
3 A. what is Robert's mental illness or any
4 mental illness?
5 Q. In other orus, it says that it requires
6 a mental Illness.
7

8

A.

•
Yes,

which causes one oi tnose two thing8 to
9 happen. Wat is a mental illness?

10 A. It would be scaizophreniu or manic depres-
11 sive illness or organic brain syndrome.
12 Q. Could it be anything that is lised as
13 rental illness in DSM III?
14

15

16

A.

0.
•

No.

wny not?

A number of the illnasses listed in DSM

17 III are not psychotic illnesses. I think McNaughton was
18 using the term in a hurry.

General Sense Mental Illness, I interpret
that to ean a psychotic condition as opposed to a neurotic
condition or a personality disorder,

to stop you. e have gone over an hour again and it's
tiue to stop and have a rest.

Kemetber your admonition, ladies and gentle­
men, Do not converse among yourselves or with anyone else
on any subject connected with the case. Do not read, watch,
or listen to any report of or commentary on the case includ­

ing without limitation the media, radio, newspaper, tele­
vision, and that means couentaries of the press, Aad,

finally, do not form or express any opinion on this case
until it is finally subitted to you.

-726-
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Let's be in recess for about fifteen

2 minutes,

(hereupon Court recessed at the hour of
ll:45 a.ma, in the above matter.)

(hereupon Court reconvened at the hour of
l2:00 pm, in the above matter.)

3

4

5

6

7

8

9

10

11 SY THE COURT: The record will reflect the

12 continuation of the case of The State of Nevada versus
13 Robert Ybarra.

14 Note the presence of Mr. Ybarra, his
15 counsel, the District Attorney, and the Jury in the box,

16 and the Alternate. The witness is under oath and we can

17 proceed with the questions.
18 Mr. Johnston.

CROSS-EXAMINATION CONTINUED

LY MR. JOHNSTON19

20

21

22

23

24

BY MR. JONIS'TON.

0.

Thank you, Your Honor.

Doctor, when we last stopped ve were

25 talking about the DSM III and the mental illnesses and

26 nich ones really qualify under this standard that you

27 are using, to do away wit a person's criminal responsi-
28 bility. You said that it did not apply to all mental

29 illnesses iu DSM III?
30

31

32

A.

Q.

A.

That.'s correct.

y is that?

31ply because with a neurotic condition,
-727-
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that particular definition wouldn't apply.

• Excuse me, hat kind of condition?

• Neurotic condition.

Q. Neurotic condition?

• Yes.

Q. Is that a factor in this case?

h. o. It is not.

Q. Okay.

A. You're asking me what situations would

apply and what situations would not apply.

2

3

4

5

6

7

8

9

10

11

12

•

2.

A.

•

Okay.

And in an anxtecy neurosis or anxiety
13 disorder, for example, there is no problera Iu reality
14 testin. The individual is in contact with reality.
15 He's not under delusional beliefs. And as a matter of

psychosis and it seens to be substituted, if I hear you

properly, at different tires for mental illness and

criinal responsibility. What is a psychosis, Doctor?

definition the McNaughton Rule s1ply wouldn't apply to

that kind of condition or to that personality disorder,
antisocial personality disorder, for example.

Again, that definition could not be applied
because that would not be one of the symptoms,

is havint difficulty distinguishing fantasy fro reality,
It's characterized by delusions, hallucinations, it might
be characterized by continual thinkin, hallucinating
associations, a lack of contact with reality, and that
coudition might apply to several different mental dis­
orders. It's not a diagnosis unto itself. It's a

symptom.

-728-
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17

18

19

20

21
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23

24

25

26

27

28

29

30

31

32

Q.

A,

There seeas to be a lot of ention of

It's a condition in which the individual
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Q. If a person has a psychosis are they

2 not criminally responsible for their acts?

3

4

•
Q.

It depende.

In other words, it is possible to have

5 a psychosis and still be held criminally responsible
6 under the test that you have articulated?
7

8

i,
Q.

I believe that's possible, yes.

Looking at your final diagnosis in this
9 case, Doctor, you stated that an axis would be at least

10 a mixed organic brain syndrome, a psychosis?

psychosis and criminal responsibility? Is there any?

order. The disorder I'm describing is a diagnosis,

No. Psycosis is a symptop of that dis-

Yes, there is.
Okay. I thought there was. I heard

Okay.

What is the relationship between

You have lost te.

A.

d.

A.

Q.

•
Q.

•
Q.

the words used together a lot,
Now, what is the relationship?
As it applies to Mellaughton, the indivi-

dual does not appreciate the wrongfulness of their act.
In Robert's case, to be more specific,

at the tie of the criue Robert was suffering from

-729-

es, it is a psychosis.
Since in my definition I've included

hallucinating and delusions, Lt might not necessarily
be a psychosis, aixed organic brain disorder, it might

just be personality and eifect of change. In Robert's

case, I believe that there's a combination of personality
changes, hallucinations and delusions.

Q. And all of that together is a psychos1s?

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32
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paranoid delusions and hallucinations. I take that back.

2 It wasn't paranoid delusions. He was suffering from

3 delusions that if he killed a girl his wife would come

4 back, That's not a paranoid delusion.

5 ile's also suffered fro paranoid delusions

6 but not at the tire of tie crime.

7 0. Okay. to, in your final diagnosis,
8 Doctor, you list, under what's called Axis l, you list
9 four itceus. 'The first one is nixed organic brain 9y-

10 droue.

11

12

,
Q.

Okay.

ow, does the mixed organic brain syn-

13 drome cause the Defendant not to be criminally responsible?
14 A. That's correct.
15

16

Q.

A.

All by itself?
!lo. 1ixed organic brain syndrome does

17 not necessarily imply a psychotic condition.
18 Q. Okay.

19 • As it's described in DSM III, you use

20 the diagnosis aixzed organic brain syndrore when there is
21 more than one evidence of ore than one organic brain
22 syndrome. In other words, in Robert's case there was

23 evidence of a delusional organic syndrome, hallucination-
24 like syndroue, and evidence of organic personality
25 changes. When you have evidence of more than one then

26 you use this particular diagnosis.

of factors, which is item one under Axis l on your final

diagnosis,that makes his not criminally responsible?
In other words, what I an saying is Lf a

person has the nixed organic brain syndrome that you have

already identified with the Defendant, is he criminally
-730-

27

28

29

30

31

32

Q. Now, is it possible that a combination
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2

responsible?
A, This is a constellation of symptoms, as

3 many disorders are.
4

5

Q.

A.

Alright.
In this case, explosive temper outbursts,

6 I have described that in some detail; sudden crying; im-

7 pairment of irapulee controls --
8 Q. Excuse tae. I don't want to interrupt you

9 but the questions are not +-

mixed organic brain syndrome --

A. That's right.

A. Mixed organic brain syndrome as manifested

by delusions and hallucinations as ell as other findings.
-731-

So, you are focusing on one part of the

I don't think you are listening to me.

Okay.

This particular syndrome, this particular

I am taking that into account.

Q.

Q.

A.

A.

•
A.

(Continuing) -- for purposes of your test.
You said there ad to be a mental illness

to cause this. What is the mental illness?

disorder, has a number of clinical signs and symptoms,

he of the is delusions and hallucinations. It's that

part of the illness that makes him not criminally respon­
stble.

When you rite down mixed organic brain

syndrome we are talking about a whole bunch of things that

have been collected together and given that title. Okay?

Q. I now would like to take all the things
that we put into that pot and label mixed organic brain

sydrone and say does tnat make the Defendant not

criminally responsible?

10

11

12

13

14

15

16

17

18

19

20
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22
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26
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Q. Therefore, mixed organ!e brain syndrome,

2 with the factors taat you have cited, that kind of a person

3 is not responsible for their criminal acts, right?

4 A. lo. I think you nave to take it one step

5 further.

6

7

Q.

•
Okay. Go ahead, please,
An individual can be psychotic, can be

8 delusional, and still be responsible for their behavior.

9 Q, How voulu tiat appen?

10 A, Let te give you an exataple of somebody I

11 recently saw who was diaguosed as schizophrenic and he was

12 arrested for attackinp a man because he felt that he had

13 been cheated. In fact, all the evidonce pointed to the

14 fact that he was cheated.

15 The ruan sold him a car and ty patient re-

16 turned the car and said it was defective. I want nay money

17 back., ile strung; hir. along for about a month. At the end

18 of the onti ay patient went back, again made a big scene,

19 was argumentative and loud, the police cane and threw híra

20 out. la cue back that sare day and attacked the ran and

21 was arrested for assault and battery and robbery. As a

watter of act, and tis is that individual that is schizo­

phrenic, he has delusions that he's being poisoned, but

in this particular case he wasn't operating on the basis

of delusions. ite was operating on the basis of certain

reality factors.
Perhaps he used bad judgment or poor im­

pulse control, but I didn't feel that he should have been

criniually not responsible for that particular crime be­

cause it did not fit into his delusional syndroue, his

delusional illness.

22

23

24

25

26

27

28

29

30

31

32 Q. Okay.
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A. In this case, in Robert'a case, the de-

2 lusionus ere the reason he acted the way be acted. He

3 was experiencing delusious or false beliefs and he was

4 acting on those false beliefs. tie could not distinguish
5 reality from fantasy at the tire.
6

7 then, Doctor?

hat is the specific delusion in this case

8 • The spec1fie delusion in this case is
9 his false belief that Robin would returu If he sacrificed

10 the girl.
11 de experienced auditory hallucinations.
12 The voice asked him or said, you know, ill you do any-
13 thin to get Robin back, and I have goue through that
14 earlier, and ultimately he appears to have killed the

15 girl on that belief, on that delusional belief that his
16 wife would return to him and that wat he was doing was

17 proper.

you see and observe, there is no way to test a delusion

to see that he has really got that delusion?

-733-

find out if it is real or if someone is telling you a

story or faking Lt?

A. If anything you are dependent on a total
history, a total exara±nation of the patient, Is it con­

eistent with previous behavior? Is ft consistent with

what you see'l

we don't have a test like the thyrotropine­

releasín horone test to find If the individual was ex­

periencin hallucinations or delusione. He are dependent
on our clinical judgment, on the history and past medical

history.

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

Q.

Q.

Is there any way to test a delusion to

So, except for what he tells you aud what

AA04318



• •

• Is it consistent with this particular
2 syndronue? Is there other evidence of depression or of

3 psychotic behavior?

4 In this case e lave a history of head

5 trauaa. We have a history or abnormal electroencephalo-

Sare.

what abnormal EEC'e are you referring to

A.

a.

grams. We have a history of abnormal neuropsychological
tests to indicate brain danae. These are confirming

laboratory data that I used.

Q. Let's talk about a couple of those things,
Doctor, The abnormal electroencephalograms, can we Just
call it EEG?

6

7

8

9

10

11

12

13

14 no?
15 A. The ones chat Kobert has had performed

16 when he was eleven and a half and fourteen and a half.
17 Q. Row old vas the Defendant at the tine of

18 the crime, twenty-seven?

19 A. Well, no, tie's twenty-seven no,
20

21

22

23

•
•
Q.

Twenty-five then?

I guess he was twenty-five or twenty-six,

Twenty-five or twenty-s1x,

That would have been a period of at least
24 approximately eleven or twelve years since the last EEG

25 was done. ere there any other EEG's7

26 A. There was another EEG that was performed
27 recently that was noral.
28 Q. That was noral?
29 , That was norual.
30 It showed no evidence of abnormal electri-
31 cal activity.
32 • Are you trained in neurology, Doctor?

-734-
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• I nave some training in it. I am not a

2 neurologist.
3 Q. What is tie significance of abnormal

4 EEG' at eleven and a half and fourteen and a ialf and

5 Dorl ones at the present time or tore recently?
6 A. The significance of abnormal EG's at
7 eleven and a half and fourteen is that there was evi-

8 dence -- laboratory evidence -- of abnormal neuronal

9 activity, In other words, sick neurons. This was evi-
10 dence of some brain damage, aost probably as a result of

11 the head injury. We have no other history of head trauma

12 or netcabolic or endocrine dysfunction that might explain
13 that. So, at this point our best guess is that it is
14 secondary to the head traura.
15 Q. Could the abnorual EEG's have beer caused

16 by sous kind of brain dysfunction that he was born with?

17 A. As far as we know the birth and delivery
18 was normal.

automatically follows?

A. Probably.

Q. Is that correct?

19

20

21

22

23

24

25

26

27

28

•
A.

0.

A,

•

,
Q.

Does that mean the EEG was also abnormal?

Weil, the EEG is normal now.

You said it was nor1al at birth?

Oh, okay.

Therefore, does that mean noraal EEG

Probably.
I still don't see the relationship between

29 an abuoral ±EC at fourteen and a half --
30

31

32

BY HR. HERRIG:

Y TIE COURT

Objection. Argumentative.

Sustained,
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CROSS-EXAN!I'SAT ION CONTIUED

BY MR. JOHISTON:
2

3

4 Q. Doctor, what is the relationship between

5 an abnorcal LEG at fourteen and a half, acrime at age

6 twenty-six, and a uoral EEG at aze twenty-seven?

7 A. At twenty-seven he still bad an abnormal

8 neuropsychological functioning and abnormal tests.
9 Q. Excuse ae, Doctor, could we talk about

10 the LEG and then we will talk about the neuropsychological

11 in a lute, I promise?

12 A. 'The significance of the normal one now is
13 -- well, there's two possibilities. At fourteen he had

14 abnormal activity. lie has norual activity no, Those

15 cells that were abnormal at fourteen either have restored
16 themselves and are normal or tey have died. There's

17 been cell death and, therefore, there is no abnormal

18 activity on the electroencephaloran,
19 Q. Doctor, isn't it true that when you ave
20 the dead cells you still get electrical activity?
21 A. Abnoral electrical activity is from sick
22 or dying cells.
23 Q. ell, if they're dead what activity does

24 tbe --
25 A. There's no activity. If they're dead,
26 they're dead.

electrical activity and there is nothing for the

-736-

27

28 ones?

29

30

31

32

0.

A.

0.,

So you cannot take an EEG from the dead

You cannot take an EEG, sir.
It doesn't
out if there is cell death there is no
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electroencephalogram to pick up.

@. lo, wait a inute.
No, an EEG, as I understand it, is measur-

1ng electrical output from the brain. So, if the cells
were dead and you are saying that there is no electrical
output there would be no reading on the EEG; Ls that the

case?

• I thiuk you are misunderstanding me. I'
talking about specific cells, not all cells; that when you

ave an abnoral EEG it means that there is some sick cells.
It doesn't aean that all of the cells lu the brain are sick
or dying. It means that there's been soe 1nfury and it's
tuaasurinag te abnormal activity of calls that are injured
close to the surface of tho brain. It doesn't measure ab­

normal activity within the brain, For exaaple, it doesn't
aeasure the kind of activity you nipht see in temporal lobe

epilepsy where tie injury is
Q., Is tat present in this case, Doctor?, There is no evidence on the electroence-

phalograu at this tire. We don't have a tracing frou the

eleven and a half and fourteen and a nalf exam,

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

•

0.

•

Do the reports from thoae tests indicate
23 any such tnin?
24 A. I foret if they mentioned teaporal lobe
25 activity. There was temporal lobe, parietal, occipital,
26 teaporal, but that again would be measurin activity close
27 to the surface of the brain, not deep within the brain.
28 Q. Excuse re, You are referring to what,
29 Doctor?
30 A, I'me referring to the EEG dated 7-20-5)
31 -- no. No. I'g sorry. That's his birthdate. It's
32 1-12-68,

-737-
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Q. Is that part of the uedical report at
2 lakes Crossing?

No. I don't believe it's part of theA.3

4 record,

5 I received this inforaation recently
6 and it ight not be included in the report.
7 0. fell, now aren't there any other people

8 at Lakes Crossin besides yourself who have been workin;;

9 vith the Defendant?

10

11

•
0.

Tat's correct.
wouldn't they be interested in that in-

12 format1o?

13

14

•
Q.

I chink they're aware of tne information,

Is there any reason that it is not in his

15 regular chart and file?
16 A. I don't know why. I don't think it's in

17 there. It aiht be. I'o not sure.

18

19

20

21

22

23

2.

•
Q.

A.

0.

•

It's not in there; is Lt?

p' not sure.
You never did put it in there; did you?

I didn't put it in there.

but you received that fro the defense?

Yes, I did.
24 BY IR. AERRING; I an oing to object to this,
25 Your Honor. I tink the record should be personal. They

26 have been provided with that information several weeks

27 a0, a stateent, and Dr. Richnak was provided with it,
28 Y MK. JOHNSTO he point Ls not our bein;
29 provided. The point is it's not in his official records
30 at Lakes Crossing where otner people are working with him,

31 BY THE COURT; ell, he's indicated that. So,

32 if it isn't then there is no issue about the presentation
-738-
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2

of the two parties.
BY DR. RICH!AR+ Other people at Lakes Cross-

3 ing have seen these results and are aware of then, of the
4 EEG changes.
5

6

7

8

9

Y MR. JOI:STO;

Q.

CROSS-EXAMINATION CONTINUED

iiow did you decide who at Lakes Crossing
10 would get to see this, Doctor?

11 A. I believe I gave it to Dr, Gutride.
12 Q. Who else?

not part of the record.

school records.

Q. One letter that is unsigned nnd unidenti-

fied, which as addressed to a school psychologist?

results and we have discussed tnose.

Q. Isn't it true, Doctor, that you have in

your personal file other papers that are not part of the

record at Lakes Crossiag?
I thiuk I have a school report that is

That's correct.
That is not in the record either?
I don't think it is.

-739-

That's what I uentioned. I do have the

ny other documents? What about tie

A.

0.

A.

A.

0.

A.

,

Q.

school records?

A.

Since he •
Are you sure that you did that?
I don't know of anyone else.
I think I showed it to hin. I certainly

discussed it with hima end he ls aware of the abnorral

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32
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2 defense?

3

4

•

2.

A.

a.

•

nd you have received all those from the

Yes, I did.

And you did not think it was important
5 to share those witch tie other staff that were working
6 witch Robert Ybarra?

7

8

h,

Q.

I shared those with the other staff.
You gave ter copies?

9 A. I either pave the cop1es or showed them

10 to hi or discussed these findings with them.

11 Q. Wy aren't they part of the f1le?
12 A. It was a slip-up.
13 Isn't it trae, Doctor, that you have a

14 particular interest iu this case personally?

CROSS-EXAMINATION CONTINUED

rataer uttacaed to hin?

A. I don't believe I have an eaotional tie
or attachment. I have an interest ia him as a patient,
a professional interest. I don't have a social interest
1na hin.

Q. Isn't it true that you disagree with the

potential outcoue of tats case
S!! MR. HERRIG; I will object to that as ir-

relevant, Your 4lonor.

3Y TE COURT:

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

•
Q.

Y MR. JOIESTON

•

I' Robert's piysic1an, yes.
ad as his physician you have become

Sustained.

Doctor, I would like to o back to the
32 nixed organic brain syndrorue. Nov, you tent1oned that

.740-
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there were delusions and also hallucinations. what is a

2 hallucination?
3 • Lt's a distortion of sensory deception.
4 It's experiencing either visual images or auditory sciruli
5 in the absence of auy real physical stimuli in the @viron-
6 tent. It'a an experience, internal experience, that as

such is seen tn or;anaic brain syndromes, that is seen in

schizophreuic disorders, that is seen in affective Illnesses,
ti.at is seen ia toxic psyeosis,

7

8

9

10 • Could you give as an example of a hallucina-

11 tion, please?
12 • well, I can ive you an exaple of Robert's
13 hallucinations.
14

15

Q., Okay.

lie experienced auditory hallucinations,

auditory hallucination in which he saw the events of

Q. Did he ever have any visual ones where he

saw things?
A. Yes, he did.

• bat kind of thins did le see?

• hen he returned to tae white Pine County

Ja11 in April a 1'a sor:y, in ¡tarcl, e described an

16 Satan telling hi to kill himself while he was in the

17 Wite Pine County jail, a voice telling hi -- a voice

18 that he thoupht was Satan's,
19

20

21

22

23

24

25

Septeabear 29, 1979, unfold as thou;yl on a screen in his

jail cell.

26

27

28

29

0.

A.

Okay.

As far as visual perceptions would have

30 any basis in reality.

he saw it on the wall of tie ja11?

74l-

31

32

Q. Okay. That was a visual hallucination.
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that ever distort or change what it was showing you?

In other words, he was watching on the

wall an event that had happened in the past?
K. Un huh.

Q. would a hallucinatiou change what had

happened ard show the story e little different?
A. Visual hallucination could do that, yes.

Q. Doctor, is there any way to verify, and

again this pay be going back to something you don't like
to do, whether a person ts really having a hallucination
or whether taey're just faking it?, Aain, you nave to depend on your clinical
judent. Is there broad evidence of a rental disorder?

In his case, he demonstrated signs of an organic brain

syndrome going back to childnood experiencitp hallucina­
tions as a child from1 age nine on, along with severe

learning disability, along wii a great deal of difficulty
relating to peers. le was scapegoated.

Frequently, people with organic brain syn­

drone have what we call a flat affect, and in Robert's

case it is a flat affect as ell as taotor slowness. I

interpret that as reason for his being scapegoated in

school, on his frequently referred to as retard or weirdo

by his classmates, and y iupression is that that was

related to the injury that he had sustained,
In addition to that, he has also manifest­

ed sins of personality change, impulsiveness for control
over his terer, poor control over his teaper, emotional

l1ability, which is frequently seen in organic brain

syndrome, o1ng from one mood to anoter very rapidly,
-742-
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•

A.

a.

•

That's low he described it.
tow, would a visual hallucination like

AA04327



• •

iim to hurt s0euody else at the facility ..
0. Did '1e ever hart anybody else there?

• to. I dou't think he actually physically
hurt anybody, I'here were treats. There were angry out-

periods of crying,, periods of irrational behavior, he des-

2 cribed sope of those while at Lakes Crossin and shored

3 furtcher evidence of that, a reat deal of tremulousness

4 and cryin and anxiety, reports of hearing voices telling
5

6

7

8

9 bursts at tines. At times he would go along and tins
10 were very calm and sooth for a eww days and then episodi-
11 dally ie experienced temper outbursts and anper and oc-

12 casionally made threats. Sometimes they were provoked

13 but not necessarily always.
14 0. Did tie other people at Lakes Crossin; who

15 ad contact ith the Defendant agree tat he was experienc-
16 in; hallucinations?
17 BY MR. AEFRIG: I a oing to object to that
18 as vague, what other people think.
19

20 Jonstoa?
Y TIE COURT; Cn you define that, Mr.

CROSS-EZANI!AT ION CONTINUED

BY MR. J0INSTO:321

22

23

24

25

26

Y MR. JOUNSTO

•

Pine, Your lionor.

Doctor, were there oter people at Lakes

27 Crossing who had contact with the Defendant?

28

29

A.

Q.

Yes.

And did you ever discuss with them the

30 hallucinations by the Defendant?

31

32

,
0.

tes.
Did those people aree with your opinion

-743-
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that he was experiencing hallucinations?

2 A, There was disagreement about that, Soue

3 people did agree that there were hallucinations and others

4 didn't believe Robert.

5 Q. On tie ni;lit of. September 2&th what was

6 the hallucination taat caused him not to be criminally
7 responsible for what he did?

8 • It was the delusion, the false belief, that

9 if he killed tie girl his vife would return to him.

10

11 A.

It wasn't the hallucinatioa?

well, that was part of it. Hallucinations

12 and delusions o together
13

14

15

16 Doctor?

17

2.

A.

@.

A.

what was the hallucination?
ut it wasn't siaply the hallucination.

hat wa the hallucination part of it,

The hallucination was Robert's belief
18 that Satan was talking to him. Hie was experiencing
19 Satan's voice initially and asied hiu if he would do any-
20 thing to ¿et his wife back and h!s response was that he

21 would and {gradually it developed into the belief that if
22 he killed the {girl taat he as with his wife would return
23 to im.
24 Doctor, under your finnl diagnosis you

A. Yes, 1t ta.
Q. In what way?

A. Robert was drinking beer.

Q. hat amount?, A large atount.

-7l4-

25 have ant1one&, under organic brain syndrocae, alcohol

26 abuse. Was alcohol involved on the niht of September 28,

27 19797

28

29

30

31

32
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Q. lnen you say "large" how much do you

2 aean?

3 • I don't know exactly either. I'm not

4 sure that Robert knows, It sounds lke he had probably

5 about four six-pals.
6

7

@.

A.

Four six-packs?
It could have been tore. I don't document

8 that accuracely.
9 Q. Four six-packs?

10

11

12

,
•
•

Yes.

Over what period of tLme, Doctor?

I believe che drinkin started late in

13 te afternoon on his way iome fro ork and continued

14 through - I'pa not sure what the hoar was when this took

15 place. I assune it ust have been around midnight or

16 after midnight.
17

18

•
A.

Okay.

So, we were looking at probably -- prob-
19 ably six to eight ours,
20 Q. low, how did you assume aiunight or after
21 midnight? here does that tine cone fror:?

22 A. I believe there was a report that 1t went

23 to -- that they went to Robert's louse and Robert went

24 back to his trailer and the drive-in threater was no

25 longer showin, the movie and I think he judged the time

26 by tat.

Q. I a interested in before the killing,
wouldn't that be the important part of the drinking? I

wean if he drank afterwards that wouldn't seem to have

an effect; would Lt?

-745-

27

28

29

30

31

32

4.

A.

«ell now, was that after the killing?
I believe it was. I' not sure.
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• •

• I don't know if he drank afterwards.

2 !ty recollection is that he returned home

3 ucnediately afterwards and when he got hoe the movie

4 was no longer on, So, tat was sore indication of the

5 tie., Presuruably the povie was over by aidnight.
6 Q. How far is it fro where the murder took

7 place back to his trailer? Did you account for that tiue?

8 • In not sure. I assume it was about

9 twenty wiles.

10 • So, we are talking about au individual

11 wao drank four six-packs in {ow many hours, Doctor?

12 A. I don't kow for sure. I would think

13 aoouc ix to eight iours,

ounce cans.

Q. would that arount of drinking have any

inupact on tis case?

• Yes I do believe it would.

Typically individuals with organic brain

daage tead not to an&le alcohol well. It ts possible
that the dr:inking contributed to the delusional behavior.

I ma±ht add that there was other drug

abuse as well, which could have added also, and it'g
cocaine and Valliam,

Q. low, just on tne alcohol, Doctor, if
tere nad been no alconol consumption that night, and

I assuue no drus or anything else, would the same thin
nave happened?

sY AK. AERRIG; I'm going to ob!ect.
3Y MR. JOI&STONG

3Y HR. HERRIG+

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

@.

A.

And what size containers?

I tldnl: he said the largest cans, sixteen

T'he hallucination --

Tue question 1s ambiguous

-746-
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and vague. It calls for speculation.
2 If the witness can answer I think it
3 would be proper to ask him if it is possible to make

4

5

that type of conclusion.
Y THE COURT I afree. Ask him 1f it was

CROSS-EXAIATION CONTINUED

Doctor, Is it possible to establisn•
BY MR. JOI!NGO±

6 even possible.
7

8

9

10

11

12 aether the delusion and the hallucination would have

13 occurred without driukiny, or drugs?
14 A. It's possible.

Q. It !s possible taet tis would have

happened without drinking and wicaout drugs?

15

16

17

18

19

20

Q.

.

A,

hat is the auser?
I said it's possible.

It's possible, yes.
le experienced auditory hallucinations

21 in jail attar ne as arrested. tie acted out on delusional
22 beliefs wiile in jail anu not oa any substances -- al:oaol
23 or otnaer drugs.
24 o,in terus of this case and criminal
25 responsibility tnat night, artaking and drugs ad notching

26 to uo wii it.

tat. That is an iaproper characterization of the testi­
uuony,

27

28

29

30

31

32

Y K. LZKKL«G:

Y TLE COURT:

I aa toing co object to

Sustained.

-747-
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3

4

5

6

7

8

•

Y PR. JOHNSTO:

•
octor.

i.
coutributed.

4.

•

CROSS-LAINATIOI COIT'INUE

Could you correct nat atatetent tne,

I etioaed a while ago I thought tney

we you say "contributed" I can't under-

9 stand, You seen to be sayinty ou one hand yes, maye, on

10 the other and maybe not. I'r aavi a nard time. You

11 are tu±in, a @iaaosis tat on a particuiar occasion a

12 person wnuo cousicted twur@gr is ot responsible, Ijust want

13 co take sure that we ave pot it straight what you are

14 ssyin4,,

@. Now, it us caused y tne delusion that
ne oeileved to ¿et lls wife back?

• es.
• tie also nerd tae voice which is the

hallucination?

15

16

17

18

19

20

21

22

n.

A.

Q.

Okay.

That's riht.
iou do,'t kucw the wnether the alcohol

23 and the drag, coasuption ad any effect on the whole thing
24 that night?
25 ±, o. d I feel that it did contribute.
26 }. ow, when you say it contributed, what

27 does,tat ea? oes tint start the delusion? Does that
28 cause aitu to lose his corols? wat was the role of the

29 alcohol aid ae drugel
30 A. As far as I can detereine, ie began to

31 0xperience, ao for tae first tine, but e cyan to ex-

32 perieuce ou ta day tat allucinatioa as he vas driving

-144-
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back fro work. At that poin ie had just started drink-

2 ig and there was a riuiui amount of alcohol in the

3 syatea at that tine. de as also reported to ao th.t
4 he's experienced auditory illuciations without the

5 presence of alcohol and without the presence of other

6 drus.
7 In tlis particular case I feel that it
8 probably contributed.
9 I also feel that iuie depress1on of bis

10 wife leaving also contributed, It as a combination of

11 factors. lie had been depressed for probably two or three

12 months. Kobin had left liu in July, I think it vas, aad

13 tie cr1rue was comitted in September, Durinp tnat waole

14 period he was experiencing a severe reactive depression,
15 was anxious to nave his wife return, and apparently she

16 as unvillin, to return, ad tnat heinteued tne dupres-

17 sion that íe was experiencing. There is a number of factors
18 ere,
19 Regarding the delusion on the way ho9e

20 for work, us he also hallucinating,, hearing voices aain
21 at that tie?
22

23

A.

@.

iie wao hearinp voices at that time, yes.
o you krow if e traveleu fzor work alone

24 or wit soueboiy elee tar day?

25 • I recall seeing, reports that he was vitn
26 soneoody else in the early part of nae evening, a friend
27 from work.

28

29

2.

.
I mean on the way note fro work?

I'nu not sure if there was somebody else
30 in the car with iia or not.
31 Q. Wouldn't it be of interest to talk to

32 that person to find out now the Defendant acted on tire

-749-
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way oae frog wori?

2 Á. I have seen some reports from tat indi-
3 vidual.

reports feeliy happy and sad, as I recall
So, there was sorue awareness perhaps that

lat he was dois was wrong, bu it was overridden by tne

delusional belief that uis wife, in fact, woald come

ack if e did tis particular act,

Q. Doctor, again ve are talking, about a

tuurder and vietner sououa is criminally responsible.
id he know tat ft was wrong wen he was doing it?
This is an either-or tet, did he know that it was

wrong when le was coaaítting the murder?

-150-

or usi too much dope, I think va his first statement,
and as a result he decided to o hone ar:d he -- I don't
nink ae ever was uare at all of the hallucinations that

Robert was experiencing.

1. Okay. You are saying that as a result of

tie depression Rober Ibarra, the Defendant, did not know

tat i was wrong to kill somebody at tle ritue of the

crine?

A. Tat was his delusion,

Q. Okay. And you are aot relying on the

second part where he knew it was wrong but he vas unable

to concrol is actions or behavior?

A. Inere migt be soe of that.
I tiiuk Kooert experienced a certain

a.out oi ambivalence chat ae put off acting

Q. ukay.

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

0.

A.

•

And what does he say?

lie felt tat Robert was drinking too much

(Continuing) -- for sone tire and he
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Y MR. J0a±ST0n

CROSS-LEAILATIO CO:TIUED

Q. If a person knows tnt it is wrong to

kill, alrigat, taeno do they qualify as not being criai­

ally responsible under he first standard on the boarad?

A. I'm sorry. Repeat that, please.

Q. I a person knows that ir is ronr to

kill, are they respouible under the first standard o
the board?

A, Yes, they are.

a. fey are responsible,
Did Robert Ybarra, the Defendant, on

Septeber 2,, l979, know it as wronx to kill?
-751-

of eiag unable to control ais actions or behavior, do

wee?

• I thiuk you are over-simplifying it.
I tnik there was sore awareness, It was an incomplete

awareness. ±ere was soue arb1valence. '£here was sone­

thin¡; e was struggling witn, as I read it, and the de­

lusion became an overriding, however owerins, delusion,

Q. wnic is it ten, not knowing wrong or

uable to control ii actions?

A. I ti it'a soae of oth.
<. 'low can it be oe of both, eitner you

low it's vron to kill or you don't know it's wron, to

il1.
Qjection. Arurentative,

Sastatued.

I don't believe that he did.

Ten we co ot et to the second test

3! THE COURT:

BY !IN. a±RI1G:

A.

Q.2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32
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• •

a very standardized form. Te belief is that by having
2 tat standardized ion.at you can make meaningful coupari-
3 sons between one person and another person because you

4 are ¿etting data that is being acquired by tie same, in
5 fact, etiods. So, if the data were different you could

6 et similar meaningful conclusions about the people being
7 different.
8 2. Niow, in this particular case was the test
9 at that tie correlated with anyone else, such as inter-

10 views or observations?

A. As I said, psyctoloetcal testing is data.
That's all it is. It's nothing, agical. It's nothing

mystical. It's siuply getting data on people. It'a
atcting waat people do under certain very specific situa­
ions.

Each one of those tests that I described

1s a way o: sapling, behavior and tney require different
kinds of behaviors. Each one of tie tests requires slightly
different kinds of behaviors. Wien you nave gotten data

fro all this material and pat together some conclusions,
those conclusions als ourt to relate to any other data

you have bout te individual, and such data obviously
has to include observational data, it has to include his­
tor1cal data, it has to fnciude interview data, it even

las to include the data as to how the person behaved

while he was tali te test because at you are tryin;
to do is to take all he data at your fingertips and put
it toether into sone kind of a coherent pattern where

thing,a jive ith each other.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

A.

•

Sare.

Could you describe that, please?

iov, uow tuucn contact did you have with
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