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DOCUMENT  DATE  VOLUME  PAGE (S) 

Affidavit of Counsel Glynn B. 
Cartledge  

10/29/1993 8 1948-1951 

Affidavit of Gregory Damm  08/27/1981 6 1375-1376 
Affidavit of Norman Herring  07/13/1981 6 1317-1318 
Affidavit of Steven G. McGuire 
in Support in Motion to 
Withdraw  

08/27/1981 6 1350-1374 

Amended Notice of Appeal  1/16/2024 20 4987-4989 
Amended Order Re: Competency  11/29/1979 1 17-18 
Case Appeal Statement  12/18/2024 20 4944-4949 
Case Appeal Statement  1/16/2024 20 4990-4995 
Corrected Notice of Entry of 
Order  

12/18/2024 20 4953-4969 

Decision and Order Re: 
Competency 

11/19/1980 4 982-986 

Decision and Order Denying 
Petitioner’s Motion to Strike the 
Death Penalty  

06/26/2008 11 2612-2656 

Deposition of Martin Wiener  08/28/1985 6 1383-1443 
Deposition of Robert Bork  08/28/1985 6 1444-1487 
Deposition of Robert Ybarra  08/28/1985 7 1537-1551 
Deposition of Tom Perkins  08/28/1985 6-7 1488-1536 
Exhibit List in Support of 
Petition for Writ of Habeas 
Corpus  

10/9/2024 11 2669-2673 

Exhibits  
1. Psychological Evaluation 
Report by Dr. Gutride, January 
14, 1981. 

10/09/2024 11 2674-2677 

2. Neuropsychological 
Assessment Report of Dr. 
Schmidt, August 12, 2002 . 

10/09/2024 11 2678-2699 

3. Neuropsychological 
Examination by T. Young, 
January 15, 2008 . 

10/09/2024 11 2700-2706 



3 
 

DOCUMENT  DATE  VOLUME  PAGE (S) 
4. Confidential Report of Dr. 
Erin Warnick, Ph.D., April 11 
2011. 

10/09/2024 11 2707-2720 

5. Neuropsychological and 
Psychological Evaluation by Dr. 
Mack, May 29, 2012 . 

10/09/2024 11-12 2721-2774 

6. Declaration from Evaluation 
by Dr. Greenspan, March 28, 
2012. 

10/09/2024 12 2775-2788 

7. Confidential Forensic Report 
by Dr. Millspaugh and Dr. 
Viljo en, May 13, 2004 . 

10/09/2024 12 2789-2849 

8. The Seventh Judicial District 
Court’s June 26, 2008, Decision 
and Order Denying Petition’s 
Motion to Strike . 

10/09/2024 12 2850-2896 

9. November 25, 1980, 
Psychological Evaluation by Dr. 
Richnak . 

10/09/2024 12 2897-2902 

10. January 21, 1980, 
Psychological Evaluation Report 
by Lynn Gerow . 

10/09/2024 12 2903-2906 

11. February 8, 1981, 
Psychological Evaluation Report 
by Dr. Neal . 

10/09/2024 12 2907-2910 

12. August 5, 1980, 
Psychological Evaluation Report 
by Dr. Pauly . 

10/09/2024 12 2911-2913 

13. Ybarra v. Gittere, et al., 
United States District Court 
Order Denying Rule 60 (b) 
Motion, filed September 23, 2020 
(ECF No. 320) . 

10/09/2024 12 2914-2941 

14. Declaration of Mark Ybarra 
dated August 30, 2002 . 

10/09/2024 12 2942-2946 

15. Floyd v. Nevada Department 
of Correction, et al., Case No. A-

10/09/2024 12-13 2947-3230 
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21-833086-C, Exhibits in 
Support of Opposition to NDOC 
Defendant’s Motion to Dismiss.  
16. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of White Pine, 
Instructions.  

10/09/2024 13-14 3231-3268 

17. Psychiatric Evaluation of 
Robert Ybarra by Dr. Louis 
Richnak dated December 30, 
1980. 

10/09/2024 14 3269-3272 

18. Dr. David Price signed 
verification with CV and 
Documents Reviewed, dated 
September 25, 2024. 

10/09/2024 14 3273-3330 

19. William M. Asher, M.D., 
Staff Psychiatrist letter to Vice 
Principal Morris at James 
Marshall High School re:  Robert 
Ybarra, dated March 19, 1969.  

10/09/2024 14 3331-3332 

20. Eighth Judicial District 
Court, Clark County Nevada, 
Zane M. Floyd v. The State of 
Nevada, Case No. A-21-832952-
W, State’s Response to 
Petitioner’s Third Petition for 
Writ of Habeas Corpus  
(Post-Conviction) filed June 4, 
2021. 

10/09/2024 14 3333-3352 

21. United States District Court, 
District of Nevada, Robert 
Ybarra, Jr. v. Salvador Godinez, 
Warden et al., Statement of 
Additional Claims, filed May 14, 
1993. 

10/09/2024 14 3353-3371 
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22. United States District Court, 
District of Nevada, Robert 
Ybarra, Jr. v. E.K. McDaniel, 
Warden, et al., Amended 
Petition for Writ of  
Habeas Corpus By A Person in 
State Custody, filed September 
20, 2002. 

10/09/2024 14 3372-3460 

23. In the Seventh Judicial 
District Court for the State of 
Nevada, In and For the County 
of White Pine, Robert Ybarra, 
Jr., v. E.K. McDaniel, Warden, et 
al., Petition for Writ of Habeas 
Corpus (Post - 
Conviction) filed January 14, 
2013. 

10/09/2024 14-15 3461-3550 

24. Nevada Department of 
Corrections, Execution Manual 
dated September 15, 2021.  

10/09/2024 15 3551-3572 

26. The State of Nevada v. 
Robert Ybarra Jr.,  In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For t he County of White Pine, 
Reporter’s Transcript of Trial by 
Jury Volume 1, Tuesday, June 9, 
1981, at 10:00 a.m . 

10/09/2024 15-16 3573-3847 

27. The State of Nevada v. 
Robert Ybarra Jr.,  In the 
Seventh Judicial  
District Court for the State of 
Nevada, In and For the County 
of White Pine, Reporter’s 
Transcript of Trial by Jury 
Volume 2, Thursday June 11, 
1981. 

10/09/2024 16-17 3848-4141 
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28. The State of Nevada v. 
Robert Ybarra Jr.,  In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of  
White Pine, Reporter’s 
Transcript of Trial by Jury 
Volume 3, Tuesday June 16, 
1981. 

10/09/2024 17-18 4142-4415 

29. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of White Pine, 
Reporter’s Transcript of Trial by 
Jury Volume 4, Tuesday, June 
18, 1981, at 10:00 a.m.  

10/09/2024 18-19 4416-4679 

32. Nevada Pardon’s Board 
Meeting Partial Transcript of 
Proceedings, December 20, 2022. 

10/09/2024 19-20 4680-4760 

33. Nevada Department of 
Corrections, Medical Directive 
701, dated June 2021.  

10/09/2024 20 4761-4763 

Judgement of Conviction and 
Sentence 

07/23/1981 6 1319-1320 

Letter from the Court to Ed 
Horn  

02/08/1994 8 1954 

Letter from the Court to Mr. 
Ybarra  

02/08/1994 8 1955-1956 

Letter from Ed Horn to the 
Seventh Judicial District Court 
Clerk  

03/22/1994 8 1957 

Letter to Judge Hoyt from 
Lake ’s Crossing Enclosing 
Documents  

05/20/1981 5 1121-1129 

Letter to Hoyt Re: McGuire  09/16/1980 4 867-873 
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List of Petitioner’s Exhibits to 
Petition for Writ of Habeas 
Corpus 

03/06/2003 9 2099-2110 

Exhibit 3: Declarations  
3.1 Declaration of Thomas 
Casler (August 28, 2002)  

3/06/2003 9 2111-2114 

3.3 Declaration of Esther 
Cencenoris (August 19, 2002)  

3/06/2003 9 2115-2116 

3.4 Declaration of Virginia 
Christensen (August 27, 2002)  

3/06/2003 9 2117-2119 

3.6 Declaration of David Glenn 
(August 22, 2002)  

3/06/2003 9 2120-2121 

3.9 Declaration of Pat 
Humackich (August 23, 2002)  

3/06/2003 9 2122-2123 

3.12 Declaration of Eleanor 
Marcias (August 19, 2002)  

3/06/2003 9 2124 

3.14 Declaration of Selby Morse 
(August 19, 2002)  

3/06/2003 9 2125-2126 

3.15 Declaration of Bill Nugent 
(August 30, 2002)  

3/06/2003 9 2127-2128 

3.16 Declaration of Hazel 
Otterbeck (August 17, 2002)  

3/06/2003 9 2129 

3.19 Declaration of John Tenorio 
(August 29, 2002)  

3/06/2003 9 2130 

3.21 Declaration of Randy 
Vergos (August 20, 2002)  

3/06/2003 9 2131-2132 

3.22 Declaration of Colleen 
Ybarra (August 21, 2002)  

3/06/2003 9 2133-2135 

3.25 Declaration of Marty 
Ybarra (August 19, 2002)  

3/06/2003 9 2136-2138 

3.26 Declaration of Mike Ybarra 
(August 26, 2002)  

3/06/2003 9 2139-2140 

3.28 Declaration of Ralph 
Ybarra (August 19, 2002)  

3/06/2003 9 2141-2142 

3.29 Declaration of Robert 
Ybarra, Sr. (August 21, 2002)  

3/06/2003 9 2143 
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3.30 Declaration of Thomas 
Casler (September 11, 2002)  

03/06/2003 9 2144-2145 

Exhibit 4: Psychiatric 
Reports  
4.1 Evaluation by John Chappel, 
M.D., to Judge Hoyt, December 
18, 1979 

03/06/2003 9 2146-2151 

4.28 History and Physical 
Evaluation with Dr. Loui s 
Richnak, Jr., M.D., June 3, 1981  

03/06/2003 9 2152-2156 

Motion for Psychiatric 
Evaluation  

08/09/1980 4 857-866 

Motion to be Relieved as 
Attorney for Petitioner  

03/24/1994 8 1958-1963 

Motion to Continue  05/01/1981 5 1040-1054 
Motion to Dismiss Counts II and 
III of the Information  

04/27/1981 5 1034-1039 

Motion to Disqualify under NRS 
1.235(1) 

11/12/2024 20 4919-4924 

Motion to Place Defendant at 
Lake’s Crossing Center or in the 
Alternative at Psychiatric Unit 
of Nevada State Prison  

03/12/1981 4-5 997-1003 

Notice of Appeal  12/18/2024 20 4950-4952 
Notice of Department 
Reassignment  

11/21/2024 20 4927 

Notice of Entry of Order  12/18/2024 20 4970-4986 
Notice of Entry of Order  03/31/2017 11 2657-2668 
Order Denying Motion to be 
Relieved as Attorney for 
Petitioner  

04/04/1994 8 1964-1966 

Order Denying Motion to Strike 
Retroactivity Issue and For 
Judicial Declaration that 
Retroactivity Issue is Waved 
Order Denying Motion to add 

06/29/1998 8-9 1967-2009 
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Issue to Supplemental Petition 
for Writ of Habeas Corpus and 
for Reconsideration of Jury 
Separation Issue; Order D enying 
Motion for Leave of Court to File 
Supplemental Brief on Specific 
Issue; Order Dismissing 
Supplemental Petition for Writ 
of Habeas Corpus 
Order Denying Motion to 
Withdraw  

09/09/1981 6 1377-1382 

Order Denying Petition for Writ 
of Habeas Corpus 

12/17/2024 20 4928-4943 

Order Dismissing Petition for 
Writ of Habeas Corpus with 
Prejudice (First Judicial District 
Court)  

12/30/1988 8 1929-1947 

Order for Psychiatric 
Examination  

09/29/1980 4 882 

Order for Return of Defendant  03/02/1981 4 987 
Order Granting Continuance  05/05/1981 5 1117-1118 
Order Granting Motion to 
Dismiss Petition for Writ of 
Habeas Corpus 

07/20/2004 9 2157-2170 

Order Re: Lithium  05/27/1981 5 1130-1131 
Order Re: Petition  07/11/1986 8 1871-1928 
Order Terminating Court 
Appointment  

12/7/1993 8 1952-1953 

Order to Withdraw Lithium 
Treatment  

05/05/1981 5 1119-1120 

Order Transferring Case to 
Department 1  

11/18/2024 20 4925-4926 

Petition for Writ of Habeas 
Corpus (Post-Conviction)  

03/06/2003 9 2010-2098 

Petition for Writ of Habeas 
Corpus (Post -Conviction)  

10/10/2024 20 4764-4918 
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Reporter’s Transcript of Motion 
for Continuance  

05/04/1981 5 1055-1116 

Reporter’s Transcript of Motions 
Proceedings 

03/20/1981 5 1004-1009 

Reporter’s Transcript of Motion 
to Disqualify Counsel  

08/03/1981 6 1321-1349 

Reporter’s Transcript of Petition 
for Post Conviction Relief 
Hearing: Volume 1  

09/16/1985 7 1552-1722 

Reporter’s Transcript of Petition 
for Post Conviction Relief 
Hearing: Volume 2  

09/17/1985 7-8 1723-1870 

Reporter’s Transcript of 
Proceedings: Competency 
Hearing  

11/11/1980 4 883-981 

Reporter’s Transcript of 
Proceedings: Motion for 
Psychiatric Examination  

09/22/1980 4 874-881 

Reporter’s Transcript of Trial by 
Jury Volume V  

06/23/1981 5-6 1132-1315 

Stipulation re: EEG  06/19/1981 6 1316 
Transcript of Proceedings: 
Arraignment  

1/24/1980 1 19-31 

Transcript of Proceedings: 
Hearing on Motions  

3/30/1981 5 1010-1033 

Transcript of Proceedings, 
Hearing on Motion to Strike the 
Death Penalty  

04/29/2008 9-10 2171-2400 

Transcript of Proceedings, 
Hearing on Motion to Strike the 
Death Penalty  

04/30/2008 10-11 2401-2611 

Transcript of Proceedings, 
Motion for a Mental 
Examination  

11/6/1979 1 1-16 

Transcript of Proceedings: 
Motion for Change of Counsel  

03/10/1981 4 988-996 



11 
 

DOCUMENT  DATE  VOLUME  PAGE (S) 
Transcript of Proceedings: Voir 
Dire Volume 1  

3/31/1980 1-2 32-448 

Transcript of Proceedings: Voir 
Dire Volume 2  

3/31/1980 2-4 449-856 

CERTIFICATE OF SERVICE  

I certify that on the 14th of May, 2025 indicated below, I served a copy of 

this opening brief upon all parties as follows:  

    By electronic service:  

If served other than through the court’s electronic filing system, 

enter the names and email addresses of the parties served by this 

means and attach a copy of each party’s written consent authorizing 

service by this means. See NRAP 25(c)(2) 

  By personally serving it upon him/her; or  

  By mailing it by first -class mail with sufficient postage  prepaid 

to the following address(es):  

enter names and address(es) of parties served  

        
/s/ Randolph M. Fiedler  
(Nevada Bar No. 12577) 
Randolph M. Fiedler  
Federal Public Defender Office  
411 E. Bonneville Ave., Suite 250  
Telephone: 702-388-6577 
David_Anthony@fd.org  
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�C�A�P�I�T�O�L� �R�E�P�O�R�T�E�R�S� �(�7�7�5�)� �8�8�2�-�5�3�2�2

�7�1

�w�i�s�h�i�n�g� �t�o� �s�p�e�a�k� �t�h�a�t� �h�a�s� �n�o�t� �s�p�o�k�e�n�?� � �N�o�p�e�.� � �O�k�a�y�.

�D�o� �I� �h�a�v�e� �a�n�y�b�o�d�y� �e�l�s�e� �i�n� �C�a�r�s�o�n� �C�i�t�y� �t�o� �s�p�e�a�k�?

�J�U�S�T�I�C�E� �H�A�R�D�E�S�T�Y�:� � �I� �d�o�n�'�t� �b�e�l�i�e�v�e� �s�o�,� �G�o�v�e�r�n�o�r�,

�n�o�.

�G�O�V�E�R�N�O�R� �S�I�S�O�L�A�K�:� � �O�k�a�y�.� � �D�o� �w�e� �h�a�v�e� �a�n�y�b�o�d�y� �e�l�s�e

�o�n� �t�h�e� �p�h�o�n�e�?� � �N�o�.

�E�X�E�C�U�T�I�V�E� �S�E�C�R�E�T�A�R�Y� �D�A�V�I�S�:� � �N�o�.

�G�O�V�E�R�N�O�R� �S�I�S�O�L�A�K�:� � �O�k�a�y�.� � �T�h�e�n� �I�'�m� �g�o�i�n�g� �t�o� �c�l�o�s�e

�p�u�b�l�i�c� �c�o�m�m�e�n�t� �o�n� �t�h�i�s� �a�n�d� �I�'�m� �g�o�i�n�g� �t�o� �m�a�k�e� �a� �f�e�w� �b�r�i�e�f

�r�e�m�a�r�k�s� �a�n�d� �a�s�k� �m�y� �c�o�l�l�e�a�g�u�e�s� �i�f � �t�h�e�y� �w�a�n�t� �t�o� �m�a�k�e� �a�n�y

�r�e�m�a�r�k�s�.

�I� �a�p�p�r�e�c�i�a�t�e� �e�v�e�r�y�b�o�d�y� �t�a�k�i�n�g� �t�h�e� �t�i�m�e� �a�n�d� �t�h�e

�c�o�u�r�a�g�e� �a�n�d� �t�h�e� �p�a�t�i�e�n�c�e� �t�o� �c�o�m�e� �f�o�r�w�a�r�d� �a�n�d� �t�o� �s�p�e�a�k� �a�n�d� �t�o

�r�e�f�l�e�c�t� �y�o�u�r� �v�i�e�w�p�o�i�n�t�s�.

�T�h�e�r�e� �w�a�s� �n�e�v�e�r� �a�n�y� �a�t�t�e�m�p�t� �t�o� �m�a�k�e� �t�h�i�s� �a

�b�a�c�k�d�o�o�r� �m�o�v�e�.� � �T�h�e� �r�e�a�s�o�n� �i�t � �w�a�s� �d�o�n�e� �n�o�w� �i�s� �t�h�a�t� �m�y� �t�e�r�m� �i�s

�u�p� �i�n� �t�w�o� �w�e�e�k�s� �a�n�d� �I� �w�a�n�t�e�d� �t�o� �b�e�g�i�n� �s�o�m�e� �d�i�s�c�u�s�s�i�o�n�.� � �T�h�i�s

�i�s� �w�h�a�t� �i�t �'�s� �a�b�o�u�t�.� � �I�t �'�s� �n�o�t� �a�b�o�u�t� �s�e�t�t�i�n�g� �a�n�y�b�o�d�y� �f�r�e�e�.

�I�t �'�s� �a�b�o�u�t� �h�a�v�i�n�g� �t�h�e� �d�i�s�c�u�s�s�i�o�n� �a�b�o�u�t� �a�n� �e�x�t�r�e�m�e�l�y� �i�m�p�o�r�t�a�n�t

�i�s�s�u�e� �t�h�a�t� �w�e� �a�r�e� �f�a�c�i�n�g�.

�T�h�e� �h�e�i�n�o�u�s� �n�a�t�u�r�e� �o�f� �t�h�e� �c�r�i�m�e�s� �t�h�a�t� �w�e� �h�e�a�r�d

�f�r�o�m� �s�o�m�e� �o�f� �t�h�e� �v�i�c�t�i�m�s�'� �f�a�m�i�l�i�e�s� �i�s� �j�u�s�t� �-�-� �I� �c�a�n�'�t� �e�v�e�n

�p�u�t� �i�n� �t�o� �w�o�r�d�s� �h�o�w� �I� �f�e�e�l� �a�b�o�u�t� �t�h�a�t�.� � �B�u�t� �I� �d�o�n�'�t� �t�h�i�n�k

�t�h�a�t� �t�h�e�y� �s�h�o�u�l�d� �b�e� �g�i�v�e�n� �f�a�l�s�e� �h�o�p�e� �t�h�a�t� �t�h�e�r�e�'�s� �g�o�i�n�g� �t�o� �b�e

AA04751
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�C�A�P�I�T�O�L� �R�E�P�O�R�T�E�R�S� �(�7�7�5�)� �8�8�2�-�5�3�2�2

�7�2

�a� �d�e�a�t�h� �s�e�n�t�e�n�c�e� �c�a�r�r�i�e�d� �o�u�t�.� � �I� �m�e�a�n�,� �y�o�u� �h�e�a�r� �p�e�o�p�l�e� �s�a�y� 

�t�h�a�t� �t�h�i�s� �h�a�p�p�e�n�e�d� �3�0� �a�n�d� �4�0� �y�e�a�r�s� �a�g�o�.� � �T�h�a�t�'�s� �r�e�a�l�l�y� 

�b�o�t�h�e�r�s�o�m�e�.� � �I� �m�e�a�n�,� �i�t �'�s� �n�o�t� �j�u�s�t�i�c�e� �f�o�r� �a�n�y�o�n�e�,� �w�h�e�n� �i�t � 

�c�o�m�e�s� �t�o� �3�0� �o�r� �4�0� �y�e�a�r�s� �a�g�o� �a� �c�r�i�m�e� �w�a�s� �c�o�m�m�i�t�t�e�d� �a�n�d� �w�e�' �r�e� 

�s�t�i�l�l � �h�e�r�e� �t�o�d�a�y� �a�n�d� �n�o�t�h�i�n�g� �h�a�s� �h�a�p�p�e�n�e�d� �a�s� �a� �r�e�s�u�l�t� �o�f� 

�t�h�a�t�.� � �S�o� �i�t � �d�o�e�s�n�'�t� �m�a�t�t�e�r� �t�h�a�t� �t�h�e�y� �w�e�r�e� �g�i�v�e�n� �t�h�e� �d�e�a�t�h� 

�p�e�n�a�l�t�y�,� �w�h�e�n� �i�t �'�s� �t�h�e� �s�a�m�e� �a�s� �b�e�i�n�g� �i�n�c�a�r�c�e�r�a�t�e�d� �w�i�t�h�o�u�t� �t�h�e� 

�p�o�s�s�i�b�i�l�i�t�y� �o�f� �p�a�r�o�l�e�.� � �A�n�d�,� �i�n� �t�h�e� �m�e�a�n�t�i�m�e�,� �w�e�' �r�e� �s�p�e�n�d�i�n�g� 

�c�o�u�n�t�l�e�s�s� �s�t�a�t�e� �d�o�l�l�a�r�s� �a�n�d� �r�e�s�o�u�r�c�e�s� �a�n�d� �p�r�o�v�i�d�i�n�g� �p�e�o�p�l�e� 

�w�i�t�h� �f�a�l�s�e� �h�o�p�e� �t�h�a�t� �s�i�m�p�l�y� �d�o�e�s�n�'�t� �e�x�i�s�t�.� � �I�t � �s�i�m�p�l�y� �d�o�e�s�n�'�t� 

�e�x�i�s�t�.� � �W�e� �d�o� �n�o�t� �h�a�v�e� �t�h�e� �w�h�e�r�e�w�i�t�h�a�l� �t�o� �c�a�r�r�y� �o�u�t� �a� �d�e�a�t�h� 

�s�e�n�t�e�n�c�e�.� � �W�e� �d�o�n�'�t� �h�a�v�e� �t�h�e� �f�a�c�i�l�i�t�i�e�s �.� � �W�e� �d�o�n�'�t� �h�a�v�e� �t�h�e� 

�d�r�u�g�s�.� � �S�o� �i�t � �c�a�n�'�t� �b�e� �d�o�n�e�.� � �A�n�d� �t�h�a�t�'�s� �t�h�e� �r�e�a�l�i�t�y�.� � �T�h�a�t�'�s� 

�w�h�a�t� �w�e�' �r�e� �f�a�c�i�n�g�.� � �S�o� �m�y� �h�o�p�e� �i�s� �t�h�a�t� �I� �l�e�a�v�e� �t�h�i�s� �b�o�a�r�d� 

�t�h�a�t� �b�r�i�n�g�i�n�g� �i�t � �u�p� �w�i�l�l � �e�n�c�o�u�r�a�g�e� �t�h�e� �l�e�g�i�s�l�a�t�u�r�e� �t�o� �h�a�v�e� 

�t�h�e� �d�i�s�c�u�s�s�i�o�n�,� �t�o� �h�a�v�e� �t�h�e� �d�i�s�c�u�s�s�i�o�n� �w�i�t�h� �t�h�e� �v�a�r�i�o�u�s� 

�g�r�o�u�p�s� �o�f� �t�h�e� �p�e�o�p�l�e� �t�h�a�t� �a�r�e� �s�u�p�p�o�r�t�i�v�e� �o�f� �t�h�e� �d�e�a�t�h� �p�e�n�a�l�t�y� 

�a�n�d� �w�h�a�t� �t�h�e�y� �f�e�e�l� �t�o� �t�h�e� �p�e�o�p�l�e� �t�h�a�t� �a�r�e�n�'�t� �s�u�p�p�o�r�t�i�v�e� �o�f� 

�t�h�e� �d�e�a�t�h� �p�e�n�a�l�t�y� �a�n�d� �w�h�a�t� �t�h�e�y� �f�e�e�l� �a�n�d� �t�h�e�y� �h�a�v�e� �t�h�i�s� 

�d�i�s�c�u�s�s�i�o�n�.� � �A�n�d�,� �w�h�e�t�h�e�r� �i�t �'�s� �t�h�e� �l�e�g�i�s�l�a�t�u�r�e�,� �w�h�e�t�h�e�r� �i�t �'�s� 

�a� �r�e�f�e�r�e�n�d�u�m� �t�h�a�t�'�s� �p�u�t� �o�n� �t�h�e� �b�a�l�l�o�t� �t�h�a�t� �e�v�e�r�y�b�o�d�y� �c�a�n� �v�o�t�e� 

�u�p�o�n�,� �o�r� �w�h�e�t�h�e�r� �i�t �'�s� �t�h�e� �P�a�r�d�o�n�s� �B�o�a�r�d�,� �I� �w�o�u�l�d� �h�o�p�e� �t�h�a�t� 

�s�o�m�e�b�o�d�y�,� �s�o�m�e� �g�r�o�u�p� �w�o�u�l�d� �t�a�k�e� �t�h�e� �i�n�i�t�i�a�t�i�v�e � �a�n�d� �s�h�o�w� �t�h�e� 

�d�i�f�f�i�c�u�l�t � �-�-� �h�a�n�d�l�e� �t�h�e� �d�i�f�f�i�c�u�l�t � �d�e�c�i�s�i�o�n� �t�h�a�t� �a�t� �s�o�m�e� �p�o�i�n�t� 
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�n�e�e�d�s� �t�o� �b�e� �a�d�d�r�e�s�s�e�d�.� � �W�e� �c�a�n�'�t � �k�e�e�p� �k�i�d�d�i�n�g� �o�u�r�s�e�l�v�e�s� �b�y� 

�p�u�t�t�i�n�g� �i�t � �o�f�f� �a�n�d� �n�o�t� �h�a�v�i�n�g� �t�h�e� �d�i�s�c�u�s�s�i�o�n�.� � 

�S�o� �t�h�a�t� �w�a�s� �m�y� �h�o�p�e� �i�n� �d�o�i�n�g� �t�h�i�s�.� � �I� �a�p�p�r�e�c�i�a�t�e� 

�e�v�e�r�y�o�n�e� �t�h�a�t� �c�a�m�e� �h�e�r�e�.� � �I� �a�p�p�r�e�c�i�a�t�e� �e�v�e�r�y�o�n�e� �t�h�a�t� �p�o�u�r�e�d� 

�o�u�t� �t�h�e�i�r� �h�e�a�r�t�s� �a�n�d� �t�o�l�d� �t�h�e�i�r� �s�t�o�r�i�e�s�,� �b�e�c�a�u�s�e� �i�t � �m�e�a�n�s� �a� 

�l�o�t� �t�o� �m�e� �a�n�d� �I�'�m� �s�u�r�e� �i�t � �m�e�a�n�t� �a� �l�o�t� �t�o� �t�h�e� �o�t�h�e�r� �b�o�a�r�d� 

�m�e�m�b�e�r�s�.� � �S�o� �I� �t�h�a�n�k� �y�o�u� �f�o�r� �t�h�a�t�.� � �B�u�t� �I� �w�a�n�t� �t�o� �m�a�k�e� �i�t � 

�c�l�e�a�r� �i�n� �m�y� �p�u�b�l�i�c� �c�o�m�m�e�n�t� �t�h�a�t� �t�h�a�t�'�s� �w�h�a�t� �m�y� �h�o�p�e� �w�a�s�.� � 

�T�h�a�t�'�s� �w�h�a�t� �m�y� �h�o�p�e� �i�s�.� � �A�n�d� �t�h�a�t�'�s� �w�h�a�t� �I� �w�a�n�t� �t�o� �s�e�e� 

�h�a�p�p�e�n�.� 

�S�o�,� �d�o� �I� �h�a�v�e� �a�n�y�b�o�d�y� �e�l�s�e� �t�h�a�t� �w�a�n�t�s� �t�o� �s�a�y� 

�a�n�y�t�h�i�n�g�?� � 

�A�n�y�b�o�d�y� �u�p� �n�o�r�t�h�?� � 

�J�U�S�T�I�C�E� �H�A�R�D�E�S�T�Y�:� � �I� �d�o�n�'�t� �t�h�i�n�k� �s�o�,� �G�o�v�e�r�n�o�r�.� 

�G�O�V�E�R�N�O�R� �S�I�S�O�L�A�K�:� � �O�k�a�y�.� � �A�n�d� �n�o� �o�n�e� �d�o�w�n� �h�e�r�e�.� � 

�O�k�a�y�.� � �T�h�e�n� �I� �w�a�n�t� �t�o� �t�a�k�e� �-�-� �W�e� �h�a�v�e� �n�o� �f�u�r�t�h�e�r� �p�u�b�l�i�c� 

�c�o�m�m�e�n�t�.� � 

�I� �w�a�n�t� �t�o� �t�h�a�n�k� �a�l�l � �o�f� �y�o�u� �f�o�r� �b�e�i�n�g� �s�o� �p�a�t�i�e�n�t� 

�w�i�t�h� �m�e� �-�-� �T�h�i�s� �w�i�l�l � �b�e� �m�y� �l�a�s�t� �P�a�r�d�o�n�s� �B�o�a�r�d� �m�e�e�t�i�n�g� �-�-� �o�n� 

�t�h�i�s� �b�o�a�r�d� �i�n� �t�e�r�m�s� �o�f� �e�d�u�c�a�t�i�n�g� �m�e�,� �o�n� �t�h�e� �f�u�n�c�t�i�o�n�i�n�g� �o�f� 

�t�h�e� �b�o�a�r�d�,� �t�h�e� �l�a�w�.� � �N�o�r�m�a�l�l�y� �I� �j�u�s�t� �g�o� �t�o� �m�y� �d�a�u�g�h�t�e�r� �f�o�r� 

�l�e�g�a�l� �a�d�v�i�c�e�,� �b�u�t� �I� �c�o�m�e� �t�o� �t�h�e� �S�u�p�r�e�m�e� �C�o�u�r�t� �J�u�s�t�i�c�e�s� �t�o� �g�e�t� 

�l�e�g�a�l� �a�d�v�i�c�e�.� � �A�n�d� �I� �t�h�a�n�k� �y�o�u� �f�o�r� �h�o�w� �p�a�t�i�e�n�t� �y�o�u� �a�l�l � �h�a�v�e� 

�b�e�e�n� �w�i�t�h� �m�e� �i�n� �t�e�r�m�s� �o�f� �w�o�r�k�i�n�g� �m�y� �w�a�y� �t�h�r�o�u�g�h� �t�h�a�t�.� � 
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�A�n�d�,� �w�i�t�h� �t�h�a�t�,� �I �' �m� �g�o�i�n�g� �t�o� �c�l�o�s�e� �t�h�e� �m�e�e�t�i�n�g�.

�J�U�S�T�I�C�E� �P�A�R�R�A�G�U�I�R�R�E�:� � �G�o�v�e�r�n�o�r�,� �b�e�f�o�r�e� �w�e� 

�a�d�j�o�u�r�n�,� �c�a�n� �I� �h�a�v�e� �j�u�s�t� �o�n�e� �m�o�m�e�n�t�?� � �Y�o�u� �a�l�l � �k�n�o�w� �J�u�s�t�i�c�e� 

�H�a�r�d�e�s�t�y� �i�s� �r�e�t�i�r�i�n�g�.� 

�G�O�V�E�R�N�O�R� �S�I�S�O�L�A�K�:� � �O�h�,� �y�e�a�h�,� �I� �f�o�r�g�o�t�.� 

�J�U�S�T�I�C�E� �P�A�R�R�A�G�U�I�R�R�E�:� � �A�n�d� �t�h�i�s� �i�s� �h�i�s� �v�e�r�y� �l�a�s�t� 

�P�a�r�o�l�e� �B�o�a�r�d� �h�e�a�r�i�n�g� �-�-� �P�a�r�d�o�n�s� �B�o�a�r�d� �h�e�a�r�i�n�g�.� � �A�n�d� �I� �j�u�s�t� 

�w�a�n�t� �t�o� �s�a�y� �-�-� �I� �w�a�n�t� �t�o� �r�e�c�o�g�n�i�z�e� �h�i�m�.� � �H�e� �h�a�s� �b�e�e�n� �m�y� 

�t�r�u�s�t�e�d� �c�o�l�l�e�a�g�u�e� �a�n�d� �m�y� �d�e�a�r� �f�r�i�e�n�d�.� � �A�n�d�,� �f�o�r� �1�8� �y�e�a�r�s� �I�' �v�e� 

�s�a�t� �n�e�x�t� �t�o� �h�i�m� �o�n� �t�h�i�s� �b�o�a�r�d�,� �a�n�d� �I� �c�a�n� �s�a�y� �w�i�t�h�o�u�t� 

�r�e�s�e�r�v�a�t�i�o�n� �o�r� �h�e�s�i�t�a�t�i�o�n�,� �h�e�'�s� �t�h�e� �m�o�s�t� �d�e�d�i�c�a�t�e�d�,� 

�e�n�e�r�g�e�t�i�c�,� �a�n�d� �p�r�o�d�u�c�t�i�v�e� �m�e�m�b�e�r� �t�h�a�t� �t�h�i�s� �b�o�a�r�d� �h�a�s� �e�v�e�r� 

�s�e�e�n�.� � �A�n�d� �I� �k�n�o�w� �h�e� �p�u�t�s� �h�i�s� �h�e�a�r�t� �a�n�d� �s�o�u�l� �i�n� �t�o� �e�v�e�r�y� �o�n�e� 

�o�f� �t�h�e�s�e� �m�e�e�t�i�n�g�s�.� � �A�n�d� �t�o� �s�a�y� �t�h�a�t� �h�i�s� �v�o�i�c�e� �w�i�l�l � �b�e� �m�i�s�s�e�d� 

�i�s� �a�n� �u�n�d�e�r�s�t�a�t�e�m�e�n�t�.� � �S�o�,� �J�i�m�,� �t�h�a�n�k� �y�o�u� �f�o�r� �y�o�u�r� �s�e�r�v�i�c�e� 

�a�n�d� �d�e�d�i�c�a�t�i�o�n�.� 

�J�U�S�T�I�C�E� �H�A�R�D�E�S�T�Y�:� � �I�f � �I� �m�a�y� �h�a�v�e� �t�h�e� �p�r�i�v�i�l�e�g�e�.� � 

�G�o�v�e�r�n�o�r�,� �I� �j�u�s�t� �w�a�n�t�e�d� �t�o� �t�h�a�n�k� �R�o�n� �f�o�r� �h�i�s� �k�i�n�d� �r�e�m�a�r�k�s�.� � 

�A�n�d� �I� �w�a�n�t� �t�o� �t�h�a�n�k� �t�h�e� �s�t�a�f�f� �t�h�a�t� �h�a�s� �o�r�d�e�r�e�d� �t�h�i�s� �b�o�a�r�d�.� � 

�T�h�e�y� �h�a�v�e� �s�p�e�n�t� �m�o�s�t� �o�f� �t�h�e�i�r� �t�i�m�e� �t�h�a�t� �I� �k�n�o�w� �o�f� 

�u�n�d�e�r�s�t�a�f�f�e�d� �a�n�d� �o�v�e�r�w�h�e�l�m�e�d� �w�i�t�h� �b�a�c�k�l�o�g�s�,� �i�n�c�r�e�d�i�b�l�e� �f�o�l�k�s� 

�s�e�e�k�i�n�g� �r�e�l�i�e�f �.� � �A�n�d� �I� �a�m� �s�o� �t�h�a�n�k�f�u�l� �t�o� �G�o�v�e�r�n�o�r� �S�i�s�o�l�a�k� �f�o�r� 

�m�o�v�i�n�g� �t�h�e�s�e� �a�g�e�n�d�a�s� �f�o�r�w�a�r�d�.� � �B�u�t� �I� �e�s�p�e�c�i�a�l�l�y� �w�a�n�t� �t�o� �t�h�a�n�k� 

�t�h�e� �v�o�t�e�r�s� �o�f� �N�e�v�a�d�a� �w�h�o� �a�m�e�n�d�e�d� �t�h�e� �c�o�n�s�t�i�t�u�t�i�o�n�,� �a�s�s�u�r�e�d� �a�n� 
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�i�n�c�r�e�a�s�e� �i�n� �t�h�e� �n�u�m�b�e�r� �o�f� �P�a�r�d�o�n�s� �B�o�a�r�d� �m�e�e�t�i�n�g�s�.� � �T�h�e�r�e� �w�e�r�e� 

�p�r�o�b�a�b�l�y� �t�e�n� �y�e�a�r�s� �w�h�e�r�e� �w�e� �o�n�l�y� �m�e�t� �o�n�c�e� �o�r� �t�w�i�c�e�.� � �A�n�d� �y�o�u� 

�c�a�n�' �t� �g�e�t� �t�h�r�o�u�g�h� �t�h�e� �h�o�r�r�i�f�i�c� �b�a�c�k�l�o�g� �t�h�a�t� �e�x�i�s�t�s� �o�f� �t�h�e�s�e� 

�c�a�s�e�s�,� �a�l�l � �d�e�s�e�r�v�i�n�g�,� �w�e�l�l�,� �n�o�t� �a�l�l � �d�e�s�e�r�v�i�n�g�,� �b�u�t� �m�a�n�y� 

�d�e�s�e�r�v�i�n�g� �p�e�o�p�l�e� �w�h�o� �s�h�o�u�l�d� �b�e� �a�b�l�e� �t�o� �c�o�m�e� �b�e�f�o�r�e� �t�h�e� 

�P�a�r�d�o�n�s� �B�o�a�r�d�,� �s�e�e�k� �a�n� �a�c�t� �o�f� �c�l�e�m�e�n�c�y� �a�n�d� �g�r�a�c�e�.� � 

�B�u�t� �t�h�e� �s�t�a�f�f� �c�a�r�r�i�e�d� �o�n�.� � �D�e�n�i�s�e�,� �y�o�u�' �r�e� �a� 

�c�h�a�m�p�.� � �W�e�' �r�e� �v�e�r�y� �f�o�r�t�u�n�a�t�e� �t�o� �k�n�o�w� �y�o�u� �a�n�d� �h�a�v�e� �w�o�r�k�e�d� �w�i�t�h� 

�y�o�u� �a�n�d� �y�o�u�r� �t�e�a�m�.� � �I� �w�a�n�t� �t�o� �t�h�a�n�k� �y�o�u�.� � �A�n�d� �I� �w�a�n�t� �t�o� �t�h�a�n�k� 

�t�h�e� �S�u�p�r�e�m�e� �C�o�u�r�t� �s�t�a�f�f�,� �w�h�o� �h�a�s� �j�u�s�t� �b�e�e�n� �a�m�a�z�i�n�g� �f�o�r� �t�h�e� 

�t�e�c�h�n�i�c�a�l� �s�i�d�e� �a�c�r�o�s�s� �t�h�e� �b�o�a�r�d�.� � 

�A�n�d� �I�'�m� �r�e�a�l�l�y� �p�r�o�u�d� �t�o� �s�e�r�v�e� �w�i�t�h� �a�l�l � �o�f� �t�h�e� 

�P�a�r�d�o�n�s� �B�o�a�r�d� �m�e�m�b�e�r�s� �t�h�a�t� �I�' �v�e� �h�a�d� �t�h�e� �p�r�i�v�i�l�e�g�e� �t�o� �s�e�r�v�e� 

�w�i�t�h�,� �G�e�n�e�r�a�l� �F�o�r�d�,� �G�o�v�e�r�n�o�r� �S�i�s�o�l�a�k�,� �a�l�l � �o�f� �y�o�u� �h�a�v�e� �b�e�e�n� 

�t�r�e�m�e�n�d�o�u�s�.� � �G�o�v�e�r�n�o�r� �G�i�b�b�o�n�s�,� �b�l�e�s�s� �h�i�s� �h�e�a�r�t�,� �t�o�o�k� �t�h�e� 

�i�n�i�t�i�a�t�i�v�e � �t�o� �u�n�d�e�r�t�a�k�e� �p�a�r�d�o�n�i�n�g� �t�h�o�s�e� �w�h�o� �w�e�r�e� �i�n� �t�h�e� 

�p�r�i�s�o�n� �s�y�s�t�e�m� �t�h�a�t� �w�e�r�e� �i�l�l�e�g�a�l � �a�l�i�e�n�s� �o�r� �u�n�d�o�c�u�m�e�n�t�e�d�,� 

�w�h�a�t�e�v�e�r� �y�o�u� �w�a�n�t� �t�o� �u�s�e�,� �w�h�a�t�e�v�e�r� �t�e�r�m�,� �w�h�o� �h�a�d� 

�s�u�b�s�t�a�n�t�i�a�l�l�y� �s�e�r�v�e�d� �m�o�s�t� �o�f� �t�h�e�i�r� �s�e�n�t�e�n�c�e�.� � �A�n�d�,� �w�o�r�k�i�n�g� 

�w�i�t�h� �t�h�e� �U�S� �A�t�t�o�r�n�e�y�'�s� �O�f�f�i�c�e�,� �w�e� �c�l�e�a�r�e�d� �o�u�t� �1�0�6� �f�o�l�k�s� �f�r�o�m� 

�t�h�e� �p�r�i�s�o�n� �t�o� �b�e� �a�b�l�e� �t�o� �r�e�t�u�r�n� �t�h�e�m� �t�o� �t�h�e�i�r� �c�o�u�n�t�r�y� �o�f� 

�o�r�i�g�i�n�.� 

�I� �a�l�s�o� �w�a�n�t� �t�o� �t�h�a�n�k� �G�o�v�e�r�n�o�r� �S�a�n�d�o�v�a�l�,� �w�h�o� �a�s� �a�n� 

�a�t�t�o�r�n�e�y� �g�e�n�e�r�a�l� �h�a�d� �o�n�e� �p�o�i�n�t� �o�f� �v�i�e�w� �b�u�t� �a�s� �a� �g�o�v�e�r�n�o�r� �h�a�d� 
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�q�u�i�t�e� �a�n�o�t�h�e�r� �p�o�i�n�t� �o�f� �v�i�e�w� �a�n�d� �w�a�s� �v�e�r�y� �p�r�o�a�c�t�i�v�e� �i�n� �t�r�y�i�n�g� 

�t�o� �r�e�c�o�g�n�i�z�e� �t�h�e� �i�m�p�o�r�t�a�n�c�e� �o�f� �t�h�e� �P�a�r�d�o�n�s� �B�o�a�r�d� �a�n�d� �i�t�s � �r�o�l�e� 

�u�n�d�e�r� �o�u�r� �c�o�n�s�t�i�t�u�t�i�o�n�.� � 

�S�o�,� �t�o� �a�l�l � �o�f� �t�h�o�s�e� �f�o�l�k�s� �a�n�d� �m�a�n�y�,� �m�a�n�y� �m�o�r�e�,� �I� 

�o�f�f�e�r� �m�y� �t�h�a�n�k�s� �a�n�d� �m�y� �a�p�p�r�e�c�i�a�t�i�o�n� �f�o�r� �a�l�l � �t�h�a�t� �y�o�u� �h�a�v�e� 

�d�o�n�e�.� 

�A�n�d�,� �I� �w�i�l�l � �s�a�y� �t�h�i�s�,� �I� �a�m� �e�x�c�i�t�e�d� �f�o�r� �t�h�e� �f�u�t�u�r�e� 

�o�f� �t�h�e� �P�a�r�d�o�n�s� �B�o�a�r�d�.� � �T�h�e� �j�u�s�t�i�c�e�s� �w�h�o� �c�u�r�r�e�n�t�l�y� �s�e�r�v�e� �a�r�e� 

�e�x�t�r�a�o�r�d�i�n�a�r�y� �p�e�o�p�l�e�.� � �A�n�d� �a�n�y�b�o�d�y� �w�h�o� �w�a�t�c�h�e�s� �t�h�i�s� �b�o�a�r�d� �a�n�d� 

�d�o�e�s�n�'�t� �t�h�i�n�k� �f�o�r� �o�n�e� �s�e�c�o�n�d� �t�h�a�t� �t�h�e�s�e� �p�e�o�p�l�e� �a�r�e�n�'�t� 

�e�x�t�r�a�o�r�d�i�n�a�r�i�l�y� �p�r�e�p�a�r�e�d�,� �y�o�u�' �r�e� �w�r�o�n�g�.� � �A�n�d� �w�e� �a�r�e� �r�e�a�d�i�n�g� 

�m�o�u�n�t�a�i�n�s� �o�f� �m�a�t�e�r�i�a�l� �t�o� �p�r�e�p�a�r�e� �f�o�r� �t�h�e�s�e� �m�e�e�t�i�n�g�s�.� � �A�n�d� 

�e�a�c�h� �o�n�e� �o�f� �t�h�e�s�e� �j�u�s�t�i�c�e�s� �w�i�l�l � �b�e� �t�e�r�r�i�f�i�c � �c�a�r�r�y�i�n�g� �f�o�r�w�a�r�d�.� � 

�A�n�d� �I� �l�o�o�k� �f�o�r�w�a�r�d� �t�o� �t�h�e� �f�u�t�u�r�e� �s�e�r�v�i�c�e� �o�f� �J�u�s�t�i�c�e� �L�i�n�d�a� 

�B�e�l�l� �a�n�d� �P�a�t� �E�l�y�.� � �S�o� �t�h�a�n�k� �y�o�u�.� � �I� �a�p�p�r�e�c�i�a�t�e� �t�h�e� �c�o�m�m�e�n�t�s�.� 

�G�O�V�E�R�N�O�R� �S�I�S�O�L�A�K�:� � �T�h�a�n�k� �y�o�u�,� �e�v�e�r�y�b�o�d�y�.� � �W�e� �a�r�e� 

�a�d�j�o�u�r�n�e�d�.� � �O�h�,� �y�o�u� �h�a�d� �c�o�m�m�e�n�t�s�?� � �G�o� �a�h�e�a�d�.� � �N�o�w� �I� �s�e�e� �y�o�u�.� 

�J�U�S�T�I�C�E� �C�A�D�I�S�H�:� � �I� �a�p�p�r�e�c�i�a�t�e� �t�h�a�t�.� � �I� �g�u�e�s�s� �I� 

�h�a�v�e� �t�o� �s�t�a�n�d� �u�p� �a�n�d� �w�a�v�e� �m�y� �a�r�m�.� � �I� �j�u�s�t� �-�-� �I� �d�i�d� �w�a�n�t� �t�o� 

�t�h�a�n�k� �y�o�u�,� �G�o�v�e�r�n�o�r� �S�i�s�o�l�a�k�.� � �I�t �'�s� �b�e�e�n� �a� �p�l�e�a�s�u�r�e� �t�o� �s�e�r�v�e� 

�w�i�t�h� �y�o�u� �o�n� �t�h�i�s� �b�o�a�r�d� �t�h�e� �l�a�s�t� �f�o�u�r� �y�e�a�r�s�.� � �S�o� �t�h�a�n�k� �y�o�u� �a�n�d� 

�y�o�u� �w�i�l�l � �b�e� �m�i�s�s�e�d�.� 

�G�O�V�E�R�N�O�R� �S�I�S�O�L�A�K�:� � �T�h�a�n�k� �y�o�u�.

�A�T�T�O�R�N�E�Y� �G�E�N�E�R�A�L� �F�O�R�D�:� � �I� �w�a�n�t�e�d� �t�o� �s�a�y� �t�h�a�t� �t�o�o�.� � 
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�A�a�r�o�n� �F�o�r�d�.� � �I �' �m� �s�o�r�r�y�.� � �G�o�v�e�r�n�o�r�,� �d�o�n�'�t� �c�u�t� �m�e� �o�f�f�.� � �I� �j�u�s�t� 

�w�a�n�t� �t�o� �s�a�y� �t�h�a�n�k� �y�o�u� �s�o� �m�u�c�h� �f�o�r� �y�o�u�r� �s�e�r�v�i�c�e� �a�s� �w�e�l�l� �t�o� �t�h�e� 

�b�o�a�r�d�.� � �T�h�e�s�e� �f�o�u�r� �y�e�a�r�s� �h�a�v�e� �b�e�e�n� �c�e�r�t�a�i�n�l�y� �a� �l�e�a�r�n�i�n�g� 

�e�x�p�e�r�i�e�n�c�e� �f�o�r� �m�e� �a�s� �w�e�l�l�.� � �B�u�t� �i�t �'�s� �b�e�e�n� �a� �p�l�e�a�s�u�r�e� �t�o� �s�e�r�v�e� 

�w�i�t�h� �y�o�u�.� � �T�h�a�n�k� �y�o�u� �s�o� �m�u�c�h� �f�o�r� �y�o�u�r� �d�e�d�i�c�a�t�i�o�n� �t�o� �t�h�e� �b�o�a�r�d� 

�a�n�d� �t�o� �t�h�e� �i �d�e�a�l�s� �o�f� �t�h�i�s� �b�o�a�r�d�.� � �I� �f�r�a�n�k�l�y� �a�p�p�r�e�c�i�a�t�e� �y�o�u� 

�b�r�o�a�c�h�i�n�g� �t�h�e� �c�o�n�v�e�r�s�a�t�i�o�n� �t�o�d�a�y�.� � �I�t �'�s� �a�n� �i�m�p�o�r�t�a�n�t� 

�c�o�n�v�e�r�s�a�t�i�o�n� �t�h�a�t� �h�a�p�p�e�n�s� �o�n� �v�a�r�i�o�u�s� �d�i�f�f�e�r�e�n�t� �l�e�v�e�l�s�,� 

�w�h�e�t�h�e�r� �i�t �'�s� �l�e�g�i�s�l�a�t�i�v�e�l�y�,� �p�u�b�l�i�c� �p�o�l�i�c�y� �w�i�s�e�,� �o�r� �r�i�g�h�t� �h�e�r�e� 

�o�n� �t�h�i�s� �P�a�r�d�o�n�s� �B�o�a�r�d�.� � �A�n�d� �I� �a�p�p�r�e�c�i�a�t�e� �t�h�e� �c�o�n�v�e�r�s�a�t�i�o�n�.� � 

�P�e�o�p�l�e� �w�o�n�d�e�r� �w�h�y� �I� �h�a�v�e�n�'�t� �s�p�o�k�e�n� �u�p�,� �I�'�m� �s�u�r�e�.� � 

�I�t �'�s� �b�e�c�a�u�s�e� �I�'�m� �w�e�a�r�i�n�g� �s�e�v�e�r�a�l� �h�a�t�s� �r�i�g�h�t� �n�o�w�,� �o�n�e� �o�f� �w�h�i�c�h� 

�i�s� �a� �P�a�r�d�o�n�s� �B�o�a�r�d� �m�e�m�b�e�r�.� � �A�n�d� �I�' �v�e� �b�e�e�n� �t�o�l�d� �b�y� �t�h�e� �C�o�u�r�t� 

�w�e�' �r�e� �n�o�t� �g�o�i�n�g� �t�o� �v�o�t�e� �o�n� �a�n� �i�s�s�u�e�,� �f�i�n�e�.� � �I�n� �o�t�h�e�r�s�,� �I�'�m� 

�t�h�e� �l�a�w�y�e�r� �f�o�r� �t�h�e� �P�a�r�d�o�n�s� �B�o�a�r�d� �a�n�d� �I�'�m� �t�h�e� �l�a�w�y�e�r� �f�o�r� �t�h�e� 

�G�o�v�e�r�n�o�r�.� � �A�n�d� �I�'�m� �v�e�r�y� �c�a�u�t�i�o�u�s� �o�f� �w�h�a�t� �I� �s�a�y� �a�b�o�u�t� �t�h�e� 

�i�s�s�u�e�s� �t�h�a�t� �w�e� �h�a�v�e� �t�o� �c�o�n�c�e�r�n� �o�u�r�s�e�l�v�e�s� �w�i�t�h� �i�n� �t�h�a�t� �r�e�g�a�r�d�.� � 

�S�o� �I�' �v�e� �l�e�a�r�n�e�d� �t�o� �p�u�t� �t�h�a�t� �o�u�t� �t�h�e�r�e� �a�s� �w�e�l�l�.� � 

�B�u�t� �I� �w�a�n�t�e�d� �t�o� �a�c�k�n�o�w�l�e�d�g�e� �y�o�u� �f�o�r� �t�h�e� �w�o�r�k� �t�h�a�t� 

�y�o�u� �p�u�t� �i�n� �a�n�d� �s�a�y� �t�h�a�n�k� �y�o�u� �s�o� �m�u�c�h� �f�o�r� �y�o�u�r� �s�e�r�v�i�c�e�.� � �A�n�d�,� 

�l�i�k�e�w�i�s�e�,� �J�u�s�t�i�c�e� �H�a�r�d�e�s�t�y�,� �I�' �v�e� �k�n�o�w�n� �y�o�u�,� �g�e�e�z�,� �I� �m�e�a�n�,� 

�p�r�o�b�a�b�l�y� �n�o�t� �l�o�n�g�e�r� �t�h�a�n� �m�a�n�y� �p�e�o�p�l�e� �o�n� �t�h�i�s� �d�a�i�s�,� �b�u�t� 

�c�e�r�t�a�i�n�l�y� �1�2� �y�e�a�r�s� �t�h�a�t� �I�' �v�e� �b�e�e�n� �e�n�g�a�g�e�d� �i�n� �t�h�e� �p�o�l�i�t�i�c�a�l � 

�a�r�e�n�a�,� �y�o�u� �a�n�d� �I� �s�e�r�v�e�d� �o�n� �t�h�e� �J�u�s�t�i�c�e� �o�f� �t�h�e� �P�e�a�c�e� �S�e�l�e�c�t�i�o�n� 
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�2�0

�2�1

�2�2

�2�3

�2�4

�C�A�P�I�T�O�L� �R�E�P�O�R�T�E�R�S� �(�7�7�5�)� �8�8�2�-�5�3�2�2

�7�8

�C�o�m�m�i�t�t�e�e� �a�n�d� �w�e� �s�e�r�v�e�d� �o�n� �c�o�m�m�i�t�t�e�e�s� �b�e�t�w�e�e�n� �t�h�e�n� �a�n�d� �n�o�w�.� � 

�A�n�d� �I � �w�a�n�t� �t�o� �s�a�y� �t�h�a�n�k� �y�o�u� �s�o� �m�u�c�h� �f�o�r� �y�o�u�r� �s�e�r�v�i�c�e�.� � �I�t �'�s� 

�a�l�w�a�y�s� �b�e�e�n� �-�-� �W�h�e�n� �y�o�u� �s�p�e�a�k� �u�p�,� �i�t �'�s� �a�l�w�a�y�s� �a� �w�e�l�l� 

�t�h�o�u�g�h�t�-�o�u�t� �s�t�a�t�e�m�e�n�t� �o�r� �c�o�n�s�i�d�e�r�a�t�i�o�n� �o�n� �i�s�s�u�e�s� �o�n� �a�l�l � �s�i�d�e�s� 

�o�f� �t�h�e� �i�s�s�u�e�s� �a�n�d� �I� �t�a�k�e� �y�o�u�r� �c�o�u�n�s�e�l� �-�-� �I� �t�a�k�e� �i�t �.� � �A�n�d� �I� 

�j�u�s�t� �w�a�n�t� �t�o� �s�a�y� �t�h�a�n�k� �y�o�u� �s�o� �m�u�c�h� �f�o�r� �a�l�l � �t�h�a�t� �y�o�u�' �v�e� �d�o�n�e� 

�f�o�r� �t�h�e� �p�e�o�p�l�e� �o�f� �t�h�i�s� �s�t�a�t�e�.� � �T�h�a�n�k� �y�o�u� �f�o�r� �y�o�u�r� �s�e�r�v�i�c�e� �o�n� 

�t�h�i�s� �b�o�a�r�d�.� � �T�h�a�n�k� �y�o�u� �f�o�r� �y�o�u�r� �s�e�r�v�i�c�e� �o�n� �t�h�e� �S�u�p�r�e�m�e� �C�o�u�r�t�.� � 

�Y�o�u�' �r�e� �g�o�i�n�g� �t�o� �b�e� �m�i�s�s�e�d� �i�n� �a�l�l � �o�f� �t�h�o�s�e� �c�a�p�a�c�i�t�i�e�s�.� � �A�n�d�,� 

�s�o�,� �I� �w�i�s�h� �y�o�u� �w�e�l�l� �i�n� �y�o�u�r� �f�u�t�u�r�e� �e�n�d�e�a�v�o�r�s�,� �J�u�s�t�i�c�e�.� 

�J�U�S�T�I�C�E� �H�A�R�D�E�S�T�Y�:� � �T�h�a�n�k� �y�o�u�,� �G�e�n�e�r�a�l�.� � �I� 

�a�p�p�r�e�c�i�a�t�e� �y�o�u�r� �c�o�m�m�e�n�t�s�.

�G�O�V�E�R�N�O�R� �S�I�S�O�L�A�K�:� � �A�n�y�b�o�d�y� �e�l�s�e�?� � �I�'�m� �l�o�o�k�i�n�g� �f�o�r� 

�w�a�v�i�n�g� �h�a�n�d�s� �o�r� �s�o�m�e�b�o�d�y� �s�t�a�n�d�i�n�g� �u�p�.� � 

�J�U�S�T�I�C�E� �H�A�R�D�E�S�T�Y�:� � �N�o�.� � �W�e�' �r�e� �g�o�o�d�.

�G�O�V�E�R�N�O�R� �S�I�S�O�L�A�K�:� � �T�h�e�n�,� �a�g�a�i�n�,� �t�h�a�n�k� �y�o�u� �v�e�r�y� 

�m�u�c�h�.� � �L�i�k�e� �I� �s�a�i�d�,� �I� �a�p�p�r�e�c�i�a�t�e� �a�l�l � �t�h�e� �a�t�t�o�r�n�e�y�s� �t�h�a�t� �h�a�v�e� 

�a�p�p�e�a�r�e�d� �b�e�f�o�r�e� �u�s� �t�h�a�t� �a�r�e� �i�n� �t�h�e� �a�u�d�i�e�n�c�e� �r�i�g�h�t� �n�o�w�.� � �I� 

�a�d�m�i�r�e� �t�h�e� �w�o�r�k� �t�h�a�t� �y�o�u� �d�o�,� �s�t�u�d�i�e�d� �t�h�e� �l�a�w�.� � �M�y� �d�a�u�g�h�t�e�r� 

�h�a�s� �e�x�p�l�a�i�n�e�d� �a� �l�o�t� �t�o� �m�e�.� � �B�u�t� �I�' �v�e� �h�a�d� �t�h�e� �o�p�p�o�r�t�u�n�i�t�y� �t�o� 

�s�i�t � �o�n� �t�h�e� �P�a�r�d�o�n�s� �B�o�a�r�d� �w�i�t�h� �a� �b�u�n�c�h� �o�f� �l�a�w�y�e�r�s� �w�h�o� �a�r�e� 

�g�r�e�a�t�,� �b�r�i�l�l�i�a�n�t � �l�e�g�a�l� �m�i�n�d�s�,� �a�n�d� �t�h�e� �s�t�a�t�e� �i�s� �b�e�t�t�e�r� �s�e�r�v�e�d� 

�a�n�d� �w�e�l�l� �s�e�r�v�e�d� �a�s� �a� �r�e�s�u�l�t� �o�f� �a�l�l � �t�h�e� �e�f�f�o�r�t� �a�n�d� �w�o�r�k� �y�o�u� 

�p�u�t� �f�o�r�w�a�r�d�.� � �S�o� �t�h�a�n�k� �y�o�u� �a�l�l � �v�e�r�y� �m�u�c�h�.� � 
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�M�e�r�r�y� �C�h�r�i�s�t�m�a�s�,� �H�a�p�p�y� �H�a�n�n�u�k�a�h�,� �H�a�p�p�y� �N�e�w� �Y�e�a�r�,� 

�a�n�d� �e�v�e�r�y�t�h�i�n�g� �t�o� �e�v�e�r�y�b�o�d�y�.� � �W�e� �a�r�e� �a�d�j�o�u�r�n�e�d�.� � �T�h�a�n�k� �y�o�u�.� 

�(�H�e�a�r�i�n�g� �c�o�n�c�l�u�d�e�d� �a�t� �2�:�2�0� �p�.�m�.�)
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�2�4

�C�A�P�I�T�O�L� �R�E�P�O�R�T�E�R�S� �(�7�7�5�)� �8�8�2�-�5�3�2�2

�8�0

�S�T�A�T�E� �O�F� �N�E�V�A�D�A� � � � � �)
� � � � � � � � � � � � � � � � � � � � �) �s�s�.
�C�O�U�N�T�Y� �O�F� �W�A�S�H�O�E� � � � �)

�I�,� �C�h�r�i�s�t�y� �J�o�y�c�e�,� �O�f�f�i�c�i�a�l� �C�o�u�r�t� �R�e�p�o�r�t�e�r� �f�o�r� �t�h�e� 

�S�t�a�t�e� �o�f� �N�e�v�a�d�a�,� �P�a�r�d�o�n�s� �B�o�a�r�d�,� �d�o� �h�e�r�e�b�y� �c�e�r�t�i�f�y�:

�T�h�a�t� �o�n� �D�e�c�e�m�b�e�r� �2�0�,� �2�0�2�2�,� �I� �r�e�p�o�r�t�e�d� �t�h�e� �P�a�r�d�o�n�s� 

�B�o�a�r�d� �p�r�o�c�e�e�d�i�n�g�s� �t�o� �t�h�e� �b�e�s�t� �o�f� �m�y� �a�b�i�l�i�t�y � �u�n�d�e�r� �t�h�e� 

�c�i�r�c�u�m�s�t�a�n�c�e�s�;

�T�h�a�t� �t�h�e� �f�o�r�e�g�o�i�n�g� �p�a�r�t�i�a�l� �t�r�a�n�s�c�r�i�p�t�,� �c�o�n�s�i�s�t�i�n�g� 

�o�f� �p�a�g�e�s� �1� �t�h�r�o�u�g�h� �7�9�,� �i�n�c�l�u�s�i�v�e�,� �i�n�c�l�u�d�e�s� �a� �f�u�l�l �,� �t�r�u�e�,� �a�n�d� 

�c�o�r�r�e�c�t� �t�r�a�n�s�c�r�i�p�t�i�o�n� �o�f� �m�y� �s�t�e�n�o�t�y�p�e� �n�o�t�e�s� �o�f� �s�a�i�d� �p�u�b�l�i�c� 

�m�e�e�t�i�n�g� �t�o� �t�h�e� �b�e�s�t� �o�f� �m�y� �a�b�i�l�i�t�i�e�s �.

�D�a�t�e�d� �a�t� �R�e�n�o�,� �N�e�v�a�d�a�,� �t�h�i�s� �2�4�t�h� �d�a�y� �o�f� �J�a�n�u�a�r�y�,� 

�2�0�2�3�.

� � � � � � � � � � � � � � � � � � � � � � �_�_�_�_�_�_�_�_�_�_�_�_�_�_�_�_�_�_�_�_�_�_�_
� � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � �C�h�r�i�s�t�y� �J�o�y�c�e
� � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � �N�e�v�a�d�a� �C�C�R� �#�6�2�5
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NUMBER:
TITLE:

PURPOSE:

MEDICAL DIRECTIVE

701
EXECUTIONS,PARTICIPATION IN

EFFECTIVEDATE: 06/2021

To define the degreeto which the Department'sMedical Division staff may participatein the
executionprocess.

AUTHORITY:

AR 585

RESPONSIBILITY:

Medical Division Staff has the responsibility to have knowledge of and comply with this
procedure.

DEFINITIONS:

None.

PROCEDURES:

701.01EXECUTIONS,PARTICIPATION IN

I. MedicalDivision staffmaynot participatein executions,includingbut not limited to:

a. Evaluatean inmate'scompetencyfor execution;

b. Selectinjectionsites;

c. Startintravenouslines asa port for a lethal injectiondevice;

d. Prescribe,prepare,administer,or superviseinjectionof drugsor their dosagesor
types;

e. Monitor vital signson siteor remotely(includingmonitoringelectrocardiograms);

2. Medicalandsupportivecaremaybeprovidednot relatedto theexecutionprocedure.
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SPECIFICSUBJECT.
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Effectively, Nevadahasno meaningfullyavailableclemencyprocessfor
deathrow inmates 115

Denialof theopportunityto seekclemencyviolatesYbarra'sright to equal
protection 116

Improperdelegationof powersviolatesthe separationof powersand
Ybarra'sdueprocessrights 117
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1 a) NAC 213.055(4)unconstitutionallydelegatespowerto removea clemency
applicationin the Governor 118

2
b) NAC 213.055(4)violatesDue Processbecauseit deprivesapplicantsof

3 theopportunityto be meaningfullyheard 120

4 c) NAC 213.055(4)lacksanymechanismto ensurethatthe Governor's
removalof anapplicationis not arbitraryor discriminatory 120

5
2. Improperdelegationof powersto theBoard'sSecretary 122

6
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Claim Six: RobertYbarra'sexecutionwould resultin cruelandunusual
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TheNevadaSupremeCourt'srecentdecisionsrepresenta sharpdivergence
from NevadaStatutesandits own precedent 129

For more thanthreedecades,the NevadaSupremeCourt'sopinionswere
alignedwith theplain languageof thecapital-sentencingscheme 130

In 2015, theNevadaSupremeCourtbegandepartingfrom its precedents
andthestatutorysentencingscheme 132

The NevadaSupremeCourt'sunforeseeableexpansionof narrowand
precisestatutorylanguagedefiningdeatheligibility cannotbe applied
retroactivelyto caseson collateralreview 135

TheNevadaSupremeCourt'sunforeseeableexpansionof thenarrowand
precisestatutorylanguagedefiningdeatheligibility hasrenderedthe
statuteunconstitutionallyvague 138

The NevadaSupremeCourt'sreinterpretationof the capitalsentencing
schemeviolatesYbarra'sright to a jury trial asjurors makefindings; they
do not "walk back" findings 142
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scheduled:

PROCEDURALHISTORY

convictionunderattackin this motion? Yes [ ] No [X]

If "yes," list crime, casenumberandsentencebeingservedat this time: NIA

7. Natureof offenseinvolved in convictionbeingchallenged:

RobertYbarra.Jr.waschargedbv criminal complaintwith. on or

aboutSeptember29. 1979. the (D first-degreemurder:(2) first-degreekidnapping:

Nameof institutionandcountyin whichyou arepresentlyimprisonedor

whereandhow you arepresentlyrestrainedof your liberty: High DesertState

Prison.Clark Countv.

2. Nameandlocationof courtwhichenteredthe judgmentof conviction

underattack: SeventhJudicialDistrict Court. Lincoln CountvCourthouse.181

North Main Street.Suite208. Pioche.NV 89043

(b)

Dateof judgmentof conviction: Julv 23. 1981

Casenumber:1511

(a) Lengthof sentence:

CountI: Death:

CountII: Life imprisonmentwithout thepossibilitv of parole:

CountIII: Life imprisonmentwithout thepossibilitvof parole:

CountIV: Life imprisonmentwithout thepossibilitvof parole.

CountsII. III. andIV run consecutivelvto eachother.

If sentencedis death,stateanydateuponwhich executionis

Are you presentlyservinga sentencefor a convictionotherthanthe

3.

4.

5.

6.

1

2

3

4

5

6

7

8

9

10
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Whatwasyourplea?(checkone)

(a) Not guilty [ ] (e) Guilty but mentallyill [ ]

(b) Guilty [ ] (d) Nolo contendere[ ]

(e) Not guilty by reasonof insanity [X]

9. If you enteredapleaof guilty or guilty but mentallyill to onecountof

an indictmentor information,anda pleaof not guilty to anothercountof an

indictmentor information,or if a pleaof guilty or guilty but mentallyill was

negotiated,give details:

Ybarrapleadednot guiltv bv reasonof insanitvto CountI. andnot

guiltv to CountsII-IV.

1 (8) battervwith intent to commitsexualassault:and(4) sexualassaultof Nancv

2 Griffith.

3 8.

4

5

6

7

8

9

10

11

12

13 10. If you were foundguilty aftera pleaof notguilty, wasthe finding made

14 by: (checkone)

15 (a) Jury [X] (b) Judgewithout a jury [ ]

16 11. Did you testify at the trial? Yes [ ] No [X]

17 12. Did you appealfrom the judgmentof conviction? Yes [X] No [ ]

18 13. If you did appeal,answerthe following:

19

20

21

22

23

(a)

(b)

(c)

Nameof court: NevadaSupremeCourt

Casenumberor citation: Ybarrav. State.100 Nev. 167. 679

P.2d797 (1984).

Result:Convictionandsentenceaffirmed.

2
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1 (d) Dateof result:March28. 1984: rehearingdeniedJulv 27. 1984:

2 cert. deniedsubnom. Ybarrav. Nevada.470 U.S. 1009(1985).

3

4

14.

15.

If you did not appeal,explainbriefly why you did not: NIA

Otherthana directappealfrom the judgmentof convictionand

5 sentence,haveyou previouslyfiled anypetitions,applicationsor motionswith

6 respectto this judgmentin anycourt, stateor federal?Yes [X] No [ ]

1 Ybarrainitially filed a Petitionfor Writ of HabeasCorpusin theSeventh
JudicialDistrict Court in February1985.However,this Courtandcounsel
determinedthat, underNRS 177.315,thematterwasmoreappropriatefor a
Petitionfor Post-ConvictionRelief. Thus,Ybarrafiled his SupplementalPetitionfor
Post-ConvictionRelief, which incorporatedthe initial Petitionfor Writ of Habeas
Corpus.

2 Ybarraraisedthesefive broadcategories,with eachcategoryincluding
severalsubclaims.SeeYbarrav. State,103 Nev. 8, 10, 731 P.2d353 (Nev. 1987)
(notingYbarra'ssupplementalpetition for post-convictionrelief allegedforty-seven
claimsof error).

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

16.

(a)

If your answerto No. 15 was"yes," give the following information:

(1) Nameof Court: SeventhJudicialDistrict Court

(2) Natureof proceeding:SupplementalPetitionfor Post-Conviction

Relief

(3) Groundsraised:?

• Petitioner'sconvictionandsentenceare invalid becausehe
wasdeprivedof his stateandfederalconstitutionalrights to
effectiveassistanceof counsel:

• Theconvictionandsentencewere imposedarbitrarilv and
underthe influenceof passionandprejudicein violation of
theEighthandFourteenthAmendments:

• NRS 2.110is unconstitutional:

3
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2
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8

9

10

11
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16

17

18

19

20

21

22

23

• Petitioner'sconvictionandsentenceare invalid becausehe
wasdeprivedof his stateandfederalconstitutionalrights to
effectiveassistanceof counselon appeal:and

• Petitionerdid not receivedueprocessanda fair trial in
violationof theFourteenthAmendment.

(4) Did you receiveanevidentiaryhearingon your petition, application

or motion? Yes [X] No [ ]

(5) Result: Denial of StatePetitionfor Post-ConvictionRelief

(6) Dateof result: Julv 9. 1986

(7) If known, citationsof anywritten opinion or dateof ordersentered

pursuantto suchresult: The Statedistrictcourtenteredanorderof denialon Julv

9. 1986: theNevadaSupremeCourtaffirmedthe denialonJanuarv21. 1987.

Ybarrav. State.103 Nev. 8. 731 P.2d353 (Nev. 1987).

(b) As to any secondpetition,applicationor motion, give thesame

information:

(1) Nameof court: FederalDistrict Court. District of Nevada

(2) Natureof proceeding:Petitionfor Writ of HabeasCorpus

(3) Groundsraised:

• WhetherNevada'sM'Naughtenrule is an impropertestfor
determiningcriminal responsibilitv:

• Whetherit is a violation of dueprocessof law to require
petitionerto assumetheburdenof proving insanitv:

• Whetherthe trial court improperlvadmittedanautopsv
photo;

• Whetherthe trial courterredin admittingpetitioner'sprior
convictionat thepenaltvhearing:

4
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Whetherthe trial courterredin runningthe life sentences
consecutivelv:

• WhetherNRS2.090(2)asit was in effect in April 1980was
unconstitutional:

• WhetherNRS 200.033(8)is unconstitutionallvvagueas
appliedto this case:

• WhetherJurv Instructionnumbersix impermissiblvshifted
theburdenof proofto thepetitioner:

• Whetherthepetitionerwasdeniedeffectiveassistanceof
trial andappellatecounsel:and

• Whethertheprosecutoratpetitioner'strial andpenaltv
hearingcommittedmisconduct.

(4) Did you receiveanevidentiaryhearingon yourpetition, application

or motion? Yes [] No [X]

(5) Result:Petitionfor Writ of HabeasCorpusdismissedwithout

prejudiceto permitYbarrato exhaustClaim One.

(6) Dateof result:March 3. 1988

(7) If known, citationsof anywrittenopinionor dateof ordersentered

pursuantto suchresult:NIA

(c) As to any third or subsequentadditionalapplicationsor motions,give the

sameinformationasabove:

(1) Nameof court: FirstJudicialDistrict Court

(2) Natureof proceeding:Petitionfor Writ of HabeasCorpus

(3) Groundsraised:

• WhetherNevada'sMc'Naughtenrule is an impropertestfor
determiningcriminal responsibilitv.

5
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1 (4) Did you receiveanevidentiaryhearingon yourpetition, application

2 or motion? Yes [] No [X]

3 (5) Result:Dismissalof Petitionfor Writ of HabeasCorpusWith

4 Prejudice.

5 (G)Dateof result:December30. 1988.

6 (7) If known, citationsof anywrittenopinionor dateof ordersentered

7 pursuantto suchresult:The Statedistrict courtenteredanorderdismissine-the

8 Petitionfor Writ of HabeasCorpuson December30. 1988: theNevadaSupreme

9 Courtaffirmed thedenialon June29. 1989. Ybarrav. Director. NevadaStatePrison

10 (CaseNo. 19705).

11 (d) As to any third or subsequentadditionalapplicationsor motions,give the

12 sameinformationasabove:

13 (1)Nameof court: FederalDistrict Court. District of Nevada

14 (2)Natureof proceeding:Petitionfor Writ of HabeasCorpus

15 (3) Groundsraised%:

16 • Petitionerwasdeniedeffective assistanceof counselbv
defensecounsel'sfailure to adequatelvconductthe

17 supplementalvoir dire. bv defensecounsel'sfailure to have
blood teststaken.bv defensecounsel'soffering of insufficient

18 mitigationevidenceat thepenaltvhearing.bv defense
counselallowingpetitionerto be triedwhile beingmedicated:

19

20

21

22

23

• Petitioner'sSixth. Eighth. andFourteenthAmendment
rightswereviolatedwherethecourtpermittedthe jurv to
remainout of thecourt'scontrol for fourteenmonths:

3 On December14, 1990,Ybarrafiled a secondstatementof additional
claims,which includeda restatementof thebelowclaims.

6
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8

9

10

11
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13

14

15

16

17

18

19

20

21

22

23

• Sentencingfor boththekidnappingandsexualassault
convictionsviolatedthepunishmentportionof thedouble
jeopardvclauseof theUnitedStatesConstitution:

• Sentencine-for boththe sexualassaultwith substantial
bodilv harmandthebattervwith intent to commitsexual
assaultwith substantialbodilv harmconvictionsviolatedthe
penaltvportionof the doublejeopardvclauseof theUnited
StatesConstitution:

'The jurv instructionsconcerningintentwerevagueand
confusinganddeniedthepetitionerdueprocessunderthe
Sixth andFourteenthAmendmentsbv the judge'simproper
statementthatit was"unfortunatelvthatthedefendanthad
notpledguiltv":

• Petitioneris incompetentto be executed:

• Petitioner'sEighthandFourteenthAmendmentrightswere
violatedwherecounselstipulatedat thepenaltvhearingthat
a lettercontaininggraphicdescriptionsof thevictim's
injuriesbe readto the jurv:

• 'The useof anunconstitutionalaggravatingcircumstance
contributedto petitioner'sdeathsentence:

• Petitioner'sEighthandFourteenthAmendmentrightswere
violatedwhenpersonsagainstthe deathpenaltvwerekept
off petitioner'sjurv:

• Petitioner'sdueprocessrightswereviolatedwhenhewas
sentencedbv thenon-impartialjurv whichconvictedhim:

• Nevada'sM'Naughtenrule is an impropertestfor
determiningcriminal responsibilitv:

Petitioner'sdueprocessrightswereviolatedwhenhewas
forcedto assumetheburdenof proving insanitvbv a
preponderanceof the evidence:

• Petitioner'sconstitutionalright to dueprocesswasviolated
whenthe jurv wasnot informedthatpetitionerwason
sedativesthroughoutthe trial:

7

AA04777



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

• The trial courterredin admittingpetitioner'sprior
convictionat thepenaltvhearing:and

• Petitionerwasdenieddueprocessof law dueto the
incompetencvof thementalhealthexpertsassignedto
examinepetitioner.

(4) Did you receiveanevidentiaryhearingonyour petition, application

ormotion? Yes[] No[X]

(5) Result:Dismissalof Petitionfor Writ of HabeasCorpusWithout

Prejudice.

(6) Dateof result:March31. 1993

(7) If known, citationsof anywrittenopinionor dateof ordersentered

pursuantto suchresult:CaseNo. CV-N-89-529-ECR

(e) As to any third or subsequentadditionalapplicationsor motions,give the

sameinformationasabove:

(1) Nameof court: First JudicialDistrict Court

(2) Natureof proceeding:Petitionfor Writ of HabeasCorpus

(3) Groundsraised+:

• Petitionerwasdeniedthe right to effectiveassistanceof
counseldue to counsel'sfailure to conductadequate
investigationregardingmentalcompetencvandinsanitvasa
mentaldefense.andfailure to investigatemitigating
evidencefor thepenaltvphaseof the trial:

• Petitionerwasdeniedthe right to effectiveassistanceof
counseldue to counsel'sfailure to objectto the forced
administrationof antipsvchoticdrugsto renderpetitioner
competentto standtrial:

4 OnFebruary3, 1995, this petition for writ of habeascorpuswas followed by
a supplementalpetition for post-convictionrelief.
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• Petitioner'sdemeanor.attitudeandappearanceat trial were
alteredprejudiciallvduring trial bv theadministrationof
antipsvchoticdrugs:

• Petitionerwasdeniedeffectiveassistanceof counselbv
defensecounselpermittinghim to makea statementto the
jurv at thepenaltvhearing:

• Petitionerwasdeniedthe ríe-ht to effectiveassistanceof
counseldue to defensecounsel'sfailure to haveblood tests
taken;

• Petitionerwasdenieddueprocessanda fair trial whentrial
judgebeganthe trial bv savingthat it wasunfortunatethat
the defendanthadnot pledguiltv:

• Petitioner'sconstitutionalrightswereviolatedwhencounsel
stipulatedthata lettercontaininggraphicdescriptionsof the
victim's injuriesbe readto the jurv;

• Petitioner'sdueprocessrightswereviolatedbv theuseof an
unconstitutionalaggravatingcircumstance.which
contributedto petitioner'sdeathsentence.

(4) Did you receiveanevidentiaryhearingon your petition,application

or motion? Yes [ ] No [X]

(5) Result:Dismissalof SupplementalPetitionfor Writ of Habeas

CorpusWith Prejudice.

(6) Dateof result:June29. 1998

(7) If known, citationsof anywritten opinionor dateof ordersentered

pursuantto suchresult:The Statedistrictcourtenteredanorderdismissingthe

SupplementalPetitionfor Writ of HabeasCorpusonJune29. 1998: theNevada

SupremeCourt issuedanorderdismissingthe appealon Julv 6. 1999. Ybarrav.

Warden.NevadaStatePrison.E.K. McDaniel (CaseNo. 32762).TheUnitedStates

9
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1 SupremeCourtdeniedYbarra'spetitionfor writ of certiorarion Februarv28. 2000.

2 528U.S.1191 2000).

• Trial court improperlvrefusedto excusea juror for cause:

• Trial courtwasnot impartialbecauseof its commentthatit
was"unfortunate"thatMr. Ybarrahadnotpleadedguilty:

• Admissionof allegedstatementsof victim violatedMr.
Ybarra'sconstitutionalrights:

• Insanitvdefenseinstructionswereerroneous:

• The jurv wasnot impartial:

• One ofthe jurorswould not considerall thesentencing
optionsprovidedbv law:

• Deathsentenceis baseduponaggravatingfactorsthatwere
basedon offensesin theguilt phaseof the trial:

(3) Groundsraised:

• 'The depravitvaggravatingcircumstanceis unconstitutional:

3 (D)As to any third or subsequentadditionalapplicationsor motions,give the

4 sameinformationasabove:

(1) Nameof court: FederalDistrict Court. District of Nevada

(2) Natureof proceeding:AmendedPetitionfor Writ of Habeas

5

6

7 Corpus°

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

• 'Trial counselwasineffectivebv concedingMr. Ybarra'sguilt
during theopeningargument:

• Trial lawverswereineffective:

• OnJuly 28, 2000,Ybarrafiled a pro sepetitionof writ of habeascorpusin
FederalDistrict Court. On October10, 2000, theFederalPublicDefenderfor the
District of Nevadawasappointedascounselfor Ybarra.On September20, 2002, the
amendedpetition for writ of habeascorpuswasfiled.
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• Appellatecounselwere ineffective:

• Prosecutorialmisconductrenderedthe trial unfair:

The statutorilymandatedchangeof venueprocedure
requiredMr. Ybarrato choosebetweenhis right to a speedv
trial andhis right to a fair andimpartial trial:

• MedicatingMr. Ybarraduring the trial violatedhis
constitutionalrights:

• Failureto conducta competencvhearingviolatedMr.
Ybarra'sconstitutionalrights:

• Mr. Ybarrawas incompetentat the time of trial and
subsequentproceedings:

• Mentalhealthexpertsfailed to provideadequateassistance:

• The trial court improperlvadmitteda prior felonv conviction
duringMr. Ybarra'spenaltyphase:

• Failureto producea certifiedcopvof Mr. Ybarra'sprior
felonv convictionto supporttheprior felonv conviction
aggravatingcircumstanceviolatedMr. Ybarra's
constitutionalrights:

• JurvmisconductviolatedMr. Ybarra'sconstitutionalrights:

• The useof electedjudgesviolatedMr. Ybarra'sconstitutional
rights;

• TheNevadaSupremeCourt failed to conductfair and
adequateappellatereview:

• The useof anunconstitutionaldefinition of capitalmurder
violatedMr. Ybarra'sconstitutionalrie:hts:

• The reasonabledoubtdefinition improperlvminimizedthe
state'sburdenof proof:

• The impositionof consecutivesentencesviolatedMr. Ybarra's
constitutionalrights:

11
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• Useof inflammatorvphotographsviolatedMr. Ybarra's
constitutionalrights:

• Thecumulativeeffectof errorsviolatedMr. Ybarra's
constitutionalrights:

• Mr. Ybarra'smentaldisabilitv rendershim ineligible for the
deathpenaltv:

• 'The infliction of cruelandunusualpunishmentduringhis
incarcerationrendersMr. Ybarra'sdeathsentenceinvalid:

• Thedeathpenaltvis cruelandunusualpunishment:

• Nevada'sdeathpenaltvoperatedin anarbitrarvand
capriciousmanner:

• The risk that the irreparablepunishmentof executionwill be
appliedto innocentpersonrendersMr. Ybarra'sdeath
sentenceunconstitutional:

• Lethal injection is cruelandunusualpunishment:

• Mr. Ybarra is incompetentto beexecuted.

(4) Did you receiveanevidentiaryhearingon yourpetition, application

or motion? Yes [ ] No [X]

(5) Result:Denialof Petitionfor Writ of HabeasCorpusWith

Prejudice.

(6) Dateof result:October27. 2006

(7) If known, citationsof anywrittenopinionor dateof ordersentered

pursuantto suchresult:TheFederalDistrict CourtdeniedYbarra'spetitionon

October27. 2006 (CaseNo. 3:00-cv-0233-ECR):theNinth Circuit affirmed the

denialon September6. 2011 (CaseNo. 07-99019).TheNinth Circuit vacatedand

remanded.in part,on September1. 2017.On June9. 2023. theNinth Circuit again

12
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1 addressedthis caseon appealfollowing remandbut this time affirmed.TheUnited

2 StatesdeniedYbarra'spetition for writ of certiorarion Mav 28. 2024.

3 (g) As to any third or subsequentadditionalapplicationsor motions,give the

4 sameinformationasabove:

5 (1)Nameof court: SeventhJudicialDistrict Court

6 (2) Natureof proceeding:Petitionfor Writ of HabeasCorpus@

7 (3) Groundsraised:

8 • The trial courterroneouslvreliedon a reducedstandardfor
reliabilitv for admissionof evidenceduring thepenaltv

9 phase;

10 • Theurv instructionsfailed to requireproofof the factors
necessarvfor deatheligibilitv bevonda reasonabledoubt:

11

12

13

14

15

16

17

18

19

20

21

22

23

• Mr. Ybarra'sdeathsentenceis invalid becauseit is basedon
aggravatingcircumstancesthatwerebasedon criminal
offensesin the guilt phaseof the trial:

» The trial courterredbv failing to changethevenueof the
trail;

• Oneof the jurorswould not considerall thesentencing
optionsprovidedbv law:

• The trial courterroneouslvfailed to excusea juror for cause:

• The trial courtwasnot impartialbecauseof its commentthat
it was"unfortunate"thatMr. Ybarrahasnot pleadedguiltv:

• Theadmissionof allegedstatementsof thevictim violated
Mr. Ybarra'constitutionalrights:

• The instructionson the defenseofinsanitvviolatedMr.
Ybarra'sconstitutionalrights:

6 Ybarra initiated this proceedingwhile his federalproceedingswere
progressing.
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• Trial counselasineffective for concedingMr. Ybarra'sguilt
during the openingstatements:

• Mr. Ybarra'strial attornevsprovidedineffectiveassistanceof
counsel;

• Appellatecounselwasineffective:

• ProsecutorialmisconductviolatedMr. Ybarra'sconstitutional
rights:

» 'The statutorilymandatedchangeof venueprocedure
requiredMr. Ybarrato choosebetweenhis right to a speedv
trial andhis right to a fair andimpartial trial:

• The medicationof Mr. Ybarra throughoutthe trial violated
his constitutionalrights:

• 'The trial court failed to conducta hearingon Mr. Ybarra's
competenceto proceed:

• Mr. Ybarrawas incompetentto proceedat the trial and
throughoutsubsequentproceedings:

• Mentalhealthexpertsfailed to provideadequateassistance:

• The trial court improperlvallowedadmissionof a prior felonv
convictionduring thepenaltvphase:

Thestatefailed to producea certifiedcopvof the judgmentof
convictionfor theprior felonv conviction:

• JurvmisconductviolatedMr. Ybarra'sconstitutionalrights:

• Useof electedjudgesviolatedMr. Ybarra'sconstitutional
rights;

• TheNevadaSupremeCourt failed to conductfair and
adequateappellatereview:

• Thedefinition of capitalmurderis unconstitutional:

• Statutorilvmandatedreasonabledoubtinstructionis
unconstitutional:
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• Impositionof consecutivesentencesviolatedMr. Ybarra's
constitutionalrights:

• Useof inflammatorvphotographsviolatedMr. Ybarra's
constitutionalrights:

• The cumulativeeffectof errorsin Mr. Ybarra'scaseviolated
his constitutionalrights:

• Mr. Ybarrais inelürible for executionbecauseof his mental
disabilitv:

• The infliction of cruelandunusualpunishmentduringhis
incarcerationrendersMr. Ybarra'sdeathsentenceinvalid:

• The deathpenaltvis cruelandunusual:

• Nevada'scapitalpunishmentsvstemoperatesin anarbitrarv
andcapriciousmanner:

• Mr. Ybarra'sdeathsentenceis invalid becauseof therisk
that irreparablepunishmentof executionwill be appliedto
innocentpersons:

• Lethal injection is cruelandunusualpunishment:

• Mr. Ybarra is incompetentto be executed.

(4) Did you receiveanevidentiaryhearingon yourpetition, application

or motion? Yes [ ] No [X]

(5) Result:Denialof Petitionfor Writ of HabeasCorpus

(6) Dateof result:Julv 20. 2004

(7) If known, citationsof anywritten opinionor dateof ordersentered

pursuantto suchresult:TheStatedistrict courtdeniedYbarra'spetition for writ of

habeascorpuson Julv 20. 2004.On November28. 2005. theNevadaSupremeCourt

reversed.in part. andremandedthecasefor considerationofYbarra'sclaim that.
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18

14

15

16

17

18

19
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28

owing to his intellectualdisabilitv. he is ineligible for execution.This Courtheldan

evidentiarvhearing.anddeniedYbarra'sclaim for reliefon June25. 2008.The

NevadaSupremeCourtaffirmedon March3. 2011. Ybarrau. State.127 Nev. 47.

247P.3d269 (2011).

(h) As to any third or subsequentadditionalapplicationsor motions,give the

sameinformationasabove:

(1) Nameof court: SeventhJudicialDistrict Court

(2) Natureof proceeding:Petitionfor Writ of HabeasCorpus?

(3) Groundsraised:

• Ybarra'sdeathsentenceis invalid becausethe jury in his
capitaltrial wasnot instructedthat in orderto find Ybarra
eligible for the deathpenalty,it mustfirst find that the
mitigationdid not outweighthestatutoryaggravating
circumstancesbeyonda reasonabledoubt;

• Ybarra'sdeathsentenceis invalid becausethe depravityof
the mind aggravatingcircumstanceis unconstitutional.

(4) Did you receiveanevidentiaryhearingonyour petition, application

or motion? Yes [ ] No [X]

(5) Result:Dismissalof Petitionfor Writ of HabeasCorpus

(6) Dateof result:March 31. 2017

(7) If known, citationsof anywritten opinion or dateof ordersentered

pursuantto suchresult:The Statedistrict courtdismissedYbarra'spetition for writ

of habeascorpuson March 31. 2017.The NevadaSupremeCourtaffirmedon

7 Ybarrafiled this petition following interveningauthorityfrom theUnited
StatesSupremeCourt,Hurst u. Florida, 557U.S. 92 2016).
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1 September13. 2019. Ybarrav. Filson. 135 Nev. 740. 448P.3d551 (2019).On June

2 29. 2020. theUnitedStatesSupremeCourtdeniedYbarra'spetition for writ of

3 certiorari.

4 (@) Did you appealto thehigheststateor federalcourthavingjurisdiction, the

5 resultor actiontakenon anypetition,applicationor motion?

6 (1)Firstpetition,applicationor motion? Yes [X] No [ ]

7 Citationor dateof decision: Seeinfra for discussion.

8 (2) Secondpetition,applicationor motion?Yes [X] No [ ]

9 Citationor dateof decision: Seeinfra for discussion.

10 (3) Third or subsequentpetition,applicationor motion?Yes [X] No [ ]

11 Citationor dateof decision: Seeinfra for discussion.

12 (j) If you did not appealfrom theadverseactionon anypetition, application

13 or motion, explainbriefly why you did not:

14 17. Hasanygroundbeingraisedin this petitionbeenpreviouslypresented

15 to this or anyothercourtby way ofpetitionfor habeascorpus,motion, application

16 or anyotherpost-convictionproceeding?Yes [ ] No [ ] If so, identify:

17 (a)Whichof thegroundsis thesame:

18 (b) Theproceedingsin which thesegroundswereraised:

19 (c)Briefly explainwhy youareagainraisingthesegrounds:

20 This questionis addressedwithin eachindividual claim below. SeeClaim One & (D):

21 Claim Two F): Claim Three& D): Claim Four & (C): Claim Five $ D): Claim Six &

22 (A): Claim Seven(E).

23

17
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1 18. If anyof thegroundslisted in No. 23 werenot previouslypresentedin

2 anyothercourt, stateor federal,list briefly whatgroundswerenot sopresented,

3 andgive your reasonsfor not presentingthem:

4 This questionis addressedwithin eachindividual claim below.

5 19. Are you filing this petitionmorethan 1 yearfollowing the filing of the

6 judgmentof convictionor the filing of a decisionon directappeal?If so, statebriefly

7 the reasonsfor the delay.

8 This questionis addressedwithin eachindividual claim below.

9 20. Do you haveanypetitionor appealnow pendingin anycourt,either

10 stateor federal,as to the judgmentunderattack?Yes [ ) No [X)

11 If yes,statewhatcourtandthecasenumber: NIA

12 21. Give the nameof eachattorneywho representedyou in theproceeding

13 resultingin your convictionandon directappeal:

14 The attornevswho previouslvrepresentedYbarrawereappointedbv thecourt:

15 a. Pre-Trial

16 Martin H. Weiner
StevenG. McGuire

17

18

19

20

21

22

23

b. Trial andSentencingProceedings

StevenG. McGuire
NormanY. Herring

e. DirectAppeal

GregoryDamm
LauraFitzsimmons
RobertA. Bork

18

AA04788



1 d. PostConviction

2 William J. Crowell, Jr.
ThomasJ. Susich

3

4

5

6

e. Writ of HabeasCorpus

PatrickN. Flanagan
Glynn Cartledge
AnnabellHall
EdwardHorn

7 22. Do you haveany futuresentencesto serveafteryou completethe

8

9

10

sentenceimposedby the judgmentunderattack: Yes [ ] No [ X]

23. Stateconciselyeverygroundon which you claim thatyou arebeing

heldunlawfully. Summarizebriefly the factssupportingeachground:SeeClaims

11 below.

12

13

14

15

16

17

18

19

20

21

22

23

19
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1 GROUNDSFOR RELIEF

2 Ybarraallegesthe following groundsfor relief from the judgmentof

3 convictionandsentence.Referencesin this pleadingto theaccompanyingexhibits

4 incorporatethecontentsof theexhibit asif fully setforth herein.

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

20
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1 Claim One:RobertYbarra is intellectuallydisabledand is ineligible
for the deathpenalty.

2
RobertYbarra'sconvictionsanddeathsentenceare invalid underthestate

3

4

5

6

7

8

9

10

andfederalconstitutionalguaranteesof theeffectiveassistanceof counsel,due

process,a fair trial, an impartialjury, equalprotection,a reliablesentence,and

freedomfrom cruelandunusualpunishmentbecauseYbarrais intellectually

disabled.U.S. Const.amendV, Vl, VlII, XIV; Nev. Const.art. 1, §§ 1, 3, 5, 6, 8, 18,

24.

SupportingFacts

l. Mark Ybarraexplainshis brotherin high school:

Bob didn't do well in school.His whole schoolcareerwas
11 nothingbutproblems.In junior high schoolhe alwayshad

problems and we never knew if he was going to pass
12 whatevergrade it was. He was like a retard. I know he

struggledin classand so he had a reputationof mainly
13 beinga retard.WhenBob left JamesMarshallHigh School,

he went to retard school. That's what they called
14 continuationschool;it wasactuallycalledYolo Alternative

High School.... Someofmy classmateswould saythings
15 like, "you know yourbrotheris a retard."

16 Ex. 142.I 1969,whenYbarrawas 15, theschoolpsychiatristwrote a letter to the

17 vice principal: "Would agreethatRobertshouldreceivea medicalexclusionfrom

18 school.He hascomeas far ashe canwithin limits of his intellectualandemotional

19 capacities.To continueschoolnow would only exposehim to morepressurethanhe

20 cancomfortablytolerate."Ex. 19.

21

22

23

21
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1 2. RobertYbarra is intellectuallydisabled.Ex. 7 at 48-54.Underthe

2 federalandstateconstitutions,andunderthe NevadaRevisedStatutes,he is

3 ineligible for execution.SeeAtkins v. Virginia, 536 U.S. 304 (2002);NRS 175.554(5),

4 NRS 174.098.And asdiscussedin moredetailbelow, proceduraldefaultdoesnot

5 block considerationof this claim because:failing to considerthis claim will resultin

6 a miscarriageof justice;thereis substantiallynew ordifferentevidence;andnew

7 SupremeCourtdecisionsare interveningcontrolling law.

8 The termat the time of theAtkins decisionwas"mentalretardation,"but
becausethat termhasfallen out of favor, Ybarrawill usethecurrentterm,
"intellectualdisability'' unlessquotinga source.

9 SeeAmericanAssociationof MentalRetardation,MentalRetardation:
Definition, Classification,andSystemsof Supports(10thed. 2002) [hereinafter
AAMR-10 Manual];AmericanPsychiatricAssociation,DiagnosticandStatistical
ManualofMentalDisorders,41-48 (4th ed.Text Rev. 2000) [hereinafterDSM-IV­
TR].

3. In Atkins v. Virginia, the SupremeCourtconcludedthat theEighth

Amendment'sprohibitionof cruelandunusualpunishment"placesa substantive

restrictionon the State'spowerto takethe life' of a mentallyretardedoffender."536

U.S. at 321.TheNevadaLegislaturecodified this protectionin NRS 174.098and

NRS 200.030(4)(a).As theNevadaSupremeCourtexplainedin Ybarra'searlier

appeal,"The statutorydefinition conformsto the clinical definitionsespousedby

two professionalassociationsthatareconcernedwith mentalretardation-the

AmericanAssociationon MentalRetardation(AAMR) andtheAmericanPsychiatric

Association(APA)." Ybarrav. State,127 Nev. 47, 54, 247 P.3d269, 273 (2011).9The

statutorydefinition andthe two clinical sources"sharethreeconcepts:(1)

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

A. Individualswith intellectualdisability arecategorically
ineligible for the deathpenalty.
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1 significantlimitations in intellectualfunctioning, (2) significantlimitations in

2 adaptivefunctioning,and(3) ageof onset."Id. at 274.

3 4. Theprotectionin Atkins andNevadalaw takesits guidancefrom the

4 clinical sourcesof intellectualdisability. In Atkins, the SupremeCourtreferredto

5 theclinical definitionsfound in theAAMR-10 ManualandtheDSM-IV-TR. Atkins,

6 536 U.S. at 308 n.3, 317 n.22.Later, in Hall v. Florida, theclinical definitionsof

7 intellectualdisability continuedto play a crucial role: "That this Court, statecourts,

8 andstatelegislaturesconsultandare informedby thework of medicalexpertsin

9 determiningintellectualdisability is unsurprising."572 U.S. 701, 710 (2014)."In

10 determiningwho qualifiesas intellectuallydisabled,it is properto consultthe

11 medicalcommunity'sopinions."Id. Thenin Moore v. Texas,the SupremeCourt

12 rejectedthe ideathatTexas,or anystate,had"unfettereddiscretion"to define

13 intellectualdisability, andemphasizedthat the "medicalcommunity'scurrent

14 standardssupplyoneconstrainton States'leewayin this area."581 U.S. 1, 20

15 (2017)."Reflectingimprovedunderstandingover time, currentmanualsoffer 'the

16 bestavailabledescriptionof how mentaldisordersareexpressedandcanbe

17 recognizedby trainedclinicians."Id.1o

18 5. So, applyingcurrentclinical standards,if Ybarrahasintellectual

19 disability, he is ineligible for execution.He does,sohe is.

20

21

22

23 10 QuotingAmericanPsychiatricAssociation,DiagnosticandStatistical
ManualofMentalDisorders,atxli, (5th ed. 2013) [hereinafterDSM-5].
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1

2

B.

6.

RobertYbarra is intellectuallydisabled.

Thecurrentdefinition from theAmericanAssociationon Intellectual

3 andDevelopmentalDisabilitiesreads:

4 Intellectualdisability (ID) is characterizedby significant
limitationsboth in intellectualfunctioningandin adaptive

5 behavioras expressedin conceptual,social, andpractical
adaptive skills. This disability originates during the

6 developmentalperiod, which is defined operationallyas
beforethe individual attainsage22.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

The following five assumptionsare essential to the
applicationof this definition:

l. Limitations in present functioning must be
considered within the context of community
environmentstypical of the individuals' age peers
andculture.

2. Valid assessmentconsiderscultural and linguistic
diversity as well as difference in communication,
sensory,motor, andbehavioralfactors.

3. Within an individual, limitations often coexistwith
strengths.

4. An importantpurposeof describinglimitations is to
developa profile of neededsupports.

5. With appropriate personalizedsupports over a
sustainedperiod, the life functioningof the person
with ID generallywill improve.

AmericanAssociationon IntellectualandDevelopmentalDisabilities,Intellectual

Disability: Definition, Diagnosis,Classification,andSystemsof Supports1 (12th ed.

2021) [hereinafterAAIDD-12 Manual].

7. Thecurrentdefinition from theAmericanPsychiatricAssociation

reads:

24
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1

2

3

4

5

6

7

8

9

10

11

12

Intellectual developmental disorder (intellectual
disability) is a disorder with onset during the
developmentalperiod that includesboth intellectualand
adaptive functioning deficits in conceptual,social, and
practical domains.The following three criteria must be
met:

A. Deficits in intellectualfunctions,suchasreasoning,
problem solving, planning, abstract thinking,
judgment, academic learning, and learning from
experience,confirmed by both clinical assessment
and individualized, standardized intelligence
testing.

B. Deficits in adaptivefunctioningthatresultin failure
to meetdevelopmentalandsocioculturalstandards
for personalindependenceandsocialresponsibility.
Without ongoingsupport,the adaptivedeficits limit
functioning in one or more activities of daily life,
such as communication,social participation, and
independentliving, acrossmultiple environments,
suchashome,school,work, andcommunity.

C. Onsetofintellectualandadaptivedeficitsduringthe
13 developmentalperiod.

14 AmericanPsychiatricAssociation,DiagnosticandStatisticalManualofMental

15 Disorders37 (5th ed.TextRev. 2022) [hereinafterDSM-5-TR].

9. Intellectualfunctioningrefersto threeconcepts:(1) common

characteristicsassociatedwith intelligence;(2) abilities assessedby standardized

intelligenceassessmenttests,and(3) "the consensusview that intellectual

functioningis influencedby otherhumanfunctioningdimensionsandby systemsof

supports."AAIDD-12 Manualat 25. Thesearefunctionsrelatedto "reasoning,

Ybarrameetsall threequalifications.16

17

18

19

20

21

22

23

8.

l. RobertYbarrahassignificantsubaverageintellectual
functioning.
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1 problemsolving,planning,abstractthinking, judgment,learningfrom instruction

2 andexperience,andpracticalunderstanding."DSM-5-TRat 38. "For a diagnosisof

3 ID, the 'significantlimitations in intellectualfunctioning'criterion is a full-scale IQ

4 scorethat is approximately2 standarddeviationsor morebelow the mean,

5 consideringthe standarderrorof measurementof thespecific, individually

6 administeredinstrumentused."AAIDD-12 Manualat 29. This effectivelymeans

7 someonewith a full-scaleIQ scoreof 75 or lower qualifiesashavingsignificant

8 subaverageintellectualfunctioning.DSM-5-TRat 38; AAIDD-12 Manualat 35-36;

9 Hall, 572 U.S. at 712-13(2014).11

10 10. On April 283, 2024,SimoneViljoen, Ph.D. administereda WAIS-IV to

11 Ybarraandreceiveda full-scale IQ scoreof 63. Ex. 7 at 45. This qualifiesas

12 significantsubaverageintellectualfunctioningfor the first requirementof

13 intellectualdisability. Id. at 49. "Effort testing(i.e., theTOMM andRDS) showed

14 this is anaccuraterepresentationof his intellectualfunctioningasheput forth good

15 effort..." Id ..

16 11. Thereis substantialevidencesupportingthata 63 is Ybarra'sIQ score.

17 First, this scoreis consistentwith his scoresover the last20+years.In 2002,

18 Ybarrareceiveda full-scalescoreof60; in 2008,a full-scalescoreof6612;anda

19 scoreof 63 in 2010.SeeEx. 2 at 12; Ex. 3 at 6; Ex. 5 at 37. In addition to the full-

20

21

22

23

11 SeealsoMarc J. Tassé& JohnBlume, IntellectualDisability andtheDeath
Penalty:CurrentIssuesandControversies,90 (2018) [hereinafterTassé& Blume]
(explainingstandarderrorof measurement).

12 As will be discussedbelow, the administratorof the2008 test,Dr. Ted
Young, concludedthatYbarrawasmalingeringon the 2008 testing,andthuswas
alsomalingeringon the 2002 testing.
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1 scalescores,Ybarra'scompositescoreshave beenconsistent,reflectingthat"his

2 verbalskills aremoredeveloped:presentevaluation,VCI = 85 (low averagerange);

3 2012,Dr. Mack'sevaluation,VCI=81 (Low Averagerange);2008,Dr. Young's

4 evaluation,VIQ= 73 (borderlinerange);and2002,Dr. Schmidt'sevaluation,IQ=
5 68 (ExtremelyLow range)andVCI = 76 (Borderlinerange)."Ex. 7. at 49; seealso

6 Ex. 2 at 13; Ex. 3 at 6; Ex. 5 at 37.

7 12. Ybarra'sscoresalsoreflectconsistencyrelatedto perceptualreasoning:

8 "presentevaluation,PRI = 58; Dr. Mack'sevaluation,PRI = 65; Dr. T. Young's

9 evaluation,PIQ = 61; andDr. Schmidt'sevaluation,PIQ = 56 andPerceptual

10 OrganizationIndex (POI) = 60." E. 7 at 49; Ex. 5 at 37; Ex. 2 at 13; Ex. 3 at 6. "AI

11 of thesescoresare in theExtremelyLow Range,showingconsistentevidencethat

12 his perceptualreasoningabilities aresignificantly impaired."Ex. 7 at 49. Both the

13 2024evaluationandDr. Mack foundYbarra'sprocessingspeedto be in the

14 extremelylow range,with a PSI = 59 currentlyanda PSI = 50 from Dr. Mack. Ex. 7

15 at 49; Ex. 5 at 37. Theoneexception,working memory,which wasat 71 for Dr.

16 Mackbut 58 for the 2024evaluation,reflectedthat "Mr. Ybarra'sworking memory

17 abilitieshavedecreasedoverthepastdecadedue to theprogressionof his

18 dementia."Ex. 7 at 49.

19

20

21

22

23

27
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

13. Here is the sameinformationin a table:

Areaof Schmidt T. Young Mack Millspaugh/Viljoen
Testing (2002) (2008) (2012) (2024)

Full-Scale 60 66 63 63

Perceptual PIQ = 56 PIQ =61
Reasoning POI = 60

PRI = 65 PRI = 58
VerbalSkills VCI = 76 VCI = 81 VI= 85

VIQ = 68 V1Q = 73

Memory WMI =71 WMI = 58

14. "Takentogether,standardizedintelligencetestingconductedoverthe

past20 yearshasbeenconsistentanddemonstratedMr. Ybarra'sintellectual

functioningis significantly impairedandin the rangefor a diagnosisof ID." Id.

15. The consistencyof thesescoresalsoresolvesanyquestionsabout

malingering."Due to thenatureof the [2024] evaluationandbecausehe hasbeen

diagnosedwith malingeringpreviously,thepossibilityMr. Ybarrawasfeigning'or

exaggeratinghis symptomswasconsidered."Id. at 58. Relatedto theTestof

MemoryMalingering-whichDr. T. Youngreliedon for his malingering

conclusion-the2024evaluationnotesthat"Mr. Ybarra'sTOMM scoreshavenever

beenin thebelow-chancerangeandhaveremainedaroundthe cut-off rangesfor

individualswith ID (i.e., cut-off scoreof 30) andfor thenormedpopulation."Id. at

59. Moreover,Drs. MillspaughandViljoen explain,"Mr. Ybarra'sscoreson the

TOMM andotherPVTs during thepresentevaluationareconsistentwith a

diagnosisof dementia,exemplified[by] the fact thatheperformedbetteron the

TOMM whenhe wasmorelucid andcoherent(i.e., hada goodday in relationto his
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1 dementia)."Id. That is, all indicationswere thatYbarrawasnot malingeringin the

2 2024evaluation.

3 16. But theconsistencyof his testandsubtestscoresalsoshowsthat the

4 currenttestingaccuratelyreflectsYbarra'sintelligence."[T]he previousandpresent

5 testingscorescanbe seenasaccuratereflectionsof Mr. Ybarra'sabilitiesand

6 demonstrativeof diagnosesof ID anddementia."Id. Most importantly,"it would be

7 extremelydifficult, if not impossible,for an individual with low cognitive

8 functioningto malingercognitive impairmentsandpsychoticsymptomsin sucha

9 consistentmannerfor severaldecades(e.g., to achievevery similar scoreson

10 intelligencetestsover time)." Id. This alsoshowswhy Dr. Gutride'sevaluationfrom

11 1981shouldnot be reliedon. As notedby Drs. WarnickandMack (andconcurredby

12 Drs. Millspaugh& Viljoen), Dr. Gutride'stestingreliedon 26-year-oldnormsand

13 wasadministeredby an intern. Id. at 35.13Dr. Warnick, in 2011,notedthat the

14 1981 resultswere"anomalouswith respectto both theoverall scoreandthepattern

15 of testscores."Ex. 4 at 12. This conclusionwasmadewithout thebenefitof the 2024

16 evaluation,which furtherdemonstrateshow anomalousthe 1981 testresultswere.

17 17. Thus,without regardto prior adjudications,the informationavailable

18 todayshowssignificantsubaverageintellectualfunctioning.

19

20

21

22

23

1% Additionally, theAAIDD-12 Manualexplicitly acknowledgesthat"[c]urrent
bestpracticeguidelinesrecommendthat in casesin which an IQ testwith aged
normsis usedaspartof a diagnosisof ID, a correctionof the full-scale IQ scoreof
0.3 pointsperyearsincethe testnormswerecollectedis warranted."AAIDD-12
Manualat 42. Taking thatadjustment,the 1981 IQ scorewould be reducedby 8
points,bringing it down to a scoreof 78. (i.e., 26 x 0.3 = 7.8; 86-7.8= 78.2);seealso
Ex. 7 at 35. The 1981 score,thus,is not far from 75, which would be thecutoff score
consideringthe standarderrorof measurement.SeeAAIDD-12 Manualat 35-36.
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18. "Adaptivebehavioris thecollectionof conceptual,social,andpractical

1

2

2. RobertYbarrahasdeficits in adaptivebehaviors.

3 skills thathave beenlearnedandareperformedby peoplein theireverydaylives."

4 AAIDD-12 Manualat 29. To put it anotherway: "Adaptivebehavioris definedas

5 behaviorthathasbeenlearnedandis performedto meetsociety'sexpectations

6 acrosssettings,including thehome,school,work, andothercommunity-based

7 settingsin our respectivecultureandfor one'schronologicalage."Tassé& Blume at

8 109. It is "(a) developmentalandincreaseswith age;(b) composedof conceptual,

9 social,andpracticalskills; (c) relatedto theexpectationsof ageanddemandsof

10 particularcontexts;(d) assessedbasedon the individual'stypical performanceat

11 home,school,work, andleisure,not their maximumperformance;and(e) assessed

12 in referenceto thecommunitysettingsthataretypical for agepeers."AAIDD-12

13 Manualat 29. "Limitations in adaptiveskills reducetheability of an individual to

14 adaptsuccessfullyto contextualdemands."Id.

15

16

17

18

19

20

21

22

23

19. Forpurposesof intellectualdisability, threeadaptivebehavior

domainsarerelevant.First, "[c]onceptualskills," which "consistof communication

skills, functionalacademics,andself-direction."Tassé& Blumeat 109. Second,

"socialskills," which "consistof interpersonalskills, socialresponsibility,following

rules,self-esteem,gullibility, naivete,andavoidingvictimization."Id. And third,

"practicalskills," which "consistof basicpersonalcareskills, suchashygiene,

domesticskills, healthandsafety,aswell aswork skills." Id.14To diagnose

14 The DSM-5-TR describesthemthis way:
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1 intellectualdisability, thereshouldbe adaptivescores"approximately2 standard

2 deviationsor morebelow themeanin at leastoneof the threeadaptivebehavior

3 domains."AAIDD-12 Manualat 31.

4 20. Dr. MillspaughadministeredtheVinelandAdaptiveBehaviorScales,

5 Third Edition, to Marty Ybarra,Ybarra'spaternalcousin.Ex. 7 at 46. This testis

6 recognizedby theAAIDD-12 Manalasa standardizedadaptivebehaviorscale.See

7 AAIDD-12 Manualat 31. "For a diagnosisof ID, the 'significantlimitations in

8 adaptivebehavior'criterion is anadaptivebehaviorscorethat is approximately2

9 standarddeviationsor morebelow themeanin at leastoneof the threeadaptive

10 behaviordomains:conceptual,social,or practical,consideringthestandarderrorof

11 measurementfor thespecific, individually administeredinstrumentused."Id.

12 Ybarra'sscoresqualify underall threedomains.His compositescore(27),

13 communicationscore(38), daily living score(21), andsocializationscore(20), areall

14 below the first percentile.Ex. 7 at 46. "For the [2024] evaluation,all of thescoreson

15 theVineland-8administeredto Marty were in theExtremelyLow range,"which is

16

17

18

19

20

21

22

23

Theconceptual(academic)domaininvolvescompetencein
memory, language, reading, writing, math reasoning,
acquisitionof practicalknowledge,problem solving, and
judgment in novel situations, among others.The social
domain involves awarenessof others' thoughts,feelings,
and experiences;empathy; interpersonalcommunication
skills; friendship abilities; and social judgment, among
others.The practical domain involves learning and self­
managementacrosslife settings,including personalcare,
job responsibilities,moneymanagement,recreation,self­
managementof behavior, and school and work task
organization,amongothers.

DSM-5-TR at 42.
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1 consistentwith the scoresthatDr. Greenspanreceivedwhenheadministeredthe

2 AdaptiveBehaviorAssessmentScale2d edition in 2011.SeeEx. 7 at 51; seealsoEx.

3 6 at 5, 10-11.TheVinelandscoresfrom 2024meetthis criterion for theAAlDD-12

4 ManualandtheDSM-5-TR. SeeAAlDD-12 Manualat 31; seealsoDSM-5-TRat 42.

5 21. Additionally, Drs. MillspaughandViljoen notedcorroborationof

6 Ybarra'sdeficits in adaptivebehaviors.Ybarraself-reporteddifficulties in

7 "following instructionsinvolving two or moresteps,following directionsto get to a

8 destinationandgiving directionto others,orderingat a restaurant,obtaining

9 propermedicalcare(e.g.,evenasanadult,he askedhis parentsaboutwhat

10 treatmenthe shouldobtain),andkeepingtrackof andtakinghis medications."Ex.

11 7 at 51. Marty describedthatYbarracouldnot managemoney,follow directions,

12 keepappointments,or learnfrom mistakes.Id. at 52. Marty confirmedthatYbarra

13 struggledto follow instructionsinvolving two or moresteps.Id. Ybarrastruggledto

14 stayemployed.Id. Ybarrawasregularlycalleda "retard"by peers.Id.

15 Beginningwith theAAlDD-12 Manual,theAmericanAssociationon
IntellectualandDevelopmentalDisabilitiesstarteddefining thedevelopmental
periodasendingat age22. SeeAAlDD-12 Manualat 16.

16 This beganwith theDSM-5. SeeDSM-5 at 33; seealsoDSM-IV-TR at 49
(specifyingage18 asthe cutoff).

22. The final requirementis that the disability originated"during the

developmentalperiod,which is definedoperationallyasbeforethe individual

attainsage22." AAIDD-12 Manualat 1.15 The DSM-5-TRdoesnot specifyanage

cutoff for the developmentalperiod.DSM-5-TRat 37.16This final prongdoesnot

15

16

17

18

19

20

21

22

23

3. The onsetof Ybarra'sdisability wasduring the
developmentalperiod.
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1 requirethatsomeonereceivea diagnosisof intellectualdisability during the

2 developmentalperiod,or that theywere formally assessedwith testing

3 instruments.SeeJamesW. Ellis, CarolineEverington,Ann M. Delpha,Evaluating

4 IntellectualDisability: Clinical Assessmentsin Atkins Cases,46 HofstraL. Rev.

5 1305, 1338 (2018).Rather,"[i]f a defendantcurrentlymeetsthe first two criteria,

6 andthereare indicationsof impairment,delayeddevelopments,etc., from

7 childhood,andif thereis no indicationthat the impairmentresultedfrom causes

8 thatoccurredin adulthood,a diagnosisof intellectualdisability is appropriate,and

9 constitutionallycompelled."Id. at 1339.17

10 23. Drs. MillspaughandViljoen explainthatYbarra"hashadintellectual

11 functioningdeficits sincechildhood(i.e., aroundagenine)." Ex. 7 at 50. This is

12 "mostprominentin regardto his academicfunctioning."Id. Ybarra'sfather1

13 explainedhow he hadbuilt a swing setfrom timber; theswing setcollapsedon

14

15

16

17

18

19

20

21

22

23

17 SeealsoStephenGreenspan,GeorgeW. Woods,HarveyN. Switzky, Age of
OnsetandtheDevelopmentalPeriodCriterion, in TheDeathPenaltyand
IntellectualDisability 77, 79 (2015) [hereinafterGreenspan,Woods,& Switzky]
("The mostusefulandvalid approachto establishingwhetherID manifestedduring
the developmentalperiodis to seeif thereis evidenceof whathasbeentermeda
'continuityof concern.'This meansthatvariouspeople,bothprofessionals(suchas
educators)andnonprofessionals(suchasfamily membersor neighbors),describe
the defendantfrom a relativelyearlyageas'slow' andasneedinghelp (formal or
informal) in masteringor carryingout variouslife tasksthat individualsof the
sameageandculturalbackgroundareexpectedto masteror carryoutwithout
assistance.");Tassé& Blume, supran.11, at 135 ("An importantpoint to be made
hereis thata 'diagnosis'of intellectualdisability doesnot necessarilyneedto be
madeduring thisperiodbut ratherthat it mustbe establishedthat the deficits in
intellectualfunctioningandadaptivebehaviorwerepresentduringthe
developmentalperiod.").

18 Ybarra'sfatherwasalsonamedRobertYbarra.See,e.g.,Ex. 27 at 452. For
clarity, andto distinguishtheYbarrafamily membersin this section,first names
will be used;Ybarra'sfatherwill be referredto asSenior;PetitionerYbarrawill be
referredto asRobert.
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1 Robert'shead.Ex. 27 at 45556. Robert'sgradesstarteddropping,andhis teachers

2 begansendinghim home.Id. at 457--58.Robertwould "sit in his bedroomor on the

3 tableandheusedto sit andcry becausehecouldn'tdo" his schoolwork.Id. at 458.

4 Robert'smother,Colleen,recalledRobert'sdifficulties in school.Id. at 529. "He just

5 couldn'tdo the schoolwork." Id. "Sometimesthe teacherswould sendhim home

6 with his schoolwork andhe wouldn'tget to go backto schooluntil thework was

7 done."Id. at 530. "Other timestheywould justput him out in thehallwayandlet

8 him stayout in thehallway." Id. He eventuallywastakenout of high schooland

9 sentto continuationschool.Id. Continuationschool,Colleenexplained,wasfor

10 students"that can'tdo their work or they'recalledproblemchildrenandtheyjust

11 sendthemover thereso theycanfinish theirschool."Id. at 555. In 1980,Dr. Louis

12 Richnakofferedfurther insight,explainingthat the"continuationschool"Robert

13 attendedwas"a schoolfor childrenwith learningdisabilities."Ex. 17 at 2. Robert

14 enrolledin this schoolafterdroppingoutof high school"becauseof learning

15 frustrations."Id.

16 24. Robertalso"couldn'tgetalongwith thekids" at school.Ex. 27 at 460.

17 Robert'syoungerbrother,Mark, explainedhow Robertwould getpickedon:

18 I have seenhim picked on a couple of times. The
reputationthat I went throughhigh schoolwith was he

19 wasnot there;whenhe wasout therethenit was thathe
hadnot manyfriends.

20

21

22

23

The reputationthat he had was that no one liked
him. They picked on him. They called him names.They
calledhim dummy.They calledhim a retard.And I went
my four yearsthroughhigh schoolwith this.

I actually seenhim one time get in a fight at the
housejust becausetheydidn't like him.
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l Id. at 494.Anotheryoungerbrother,Greg,recalledRobertbeingtauntedor

2 harassedby schoolmates.Id. at 517. "Well, I seena coupleincidentsI canrecall

3 wherekids justwentup andjumpedon him andbeathim up for no reasonat all.

4 There'sa lot of otherinstancesthat I know that I wasn'tthereandneverseenthem

5 but I know of them."Id. Theywould call him "retard,""stupid," andothernames"of

6 thatnature."Id. Robert'smother,too, recalledthatRobert'sclassmateswouldpick

7 on him "becausethey thoughthe wasdumb."Id. at 536.

8 25. Thus,substantialevidenceshowsthattheonsetof Ybarra's

9 intellectualdisability wasduring thedevelopmentalperiod.

26. In March2003,Ybarrafiled a petition for writ of habeascorpus(post­

conviction),which includeda claim thathewas ineligible for thedeathpenalty

becauseof his intellectualdisability. Pet. for Writ of HabeasCorpus,at 71 (Mar. 4,

2003) [hereinafter2003Petition] (Claim Twenty-Nine).This Courtdismissedthe

petitionandorderedattorney'sfeesto the State.Order(July 20, 2004);Order(Aug.

16, 2004).On appeal,theNevadaSupremeCourtreversed,andorderedan

evidentiaryhearingon Ybarra'sAtkins claim. Ybarrav. Warden,No. 43981,Order

at 10-11 (Nov. 28, 2005).

27. This Courthelda hearingin 2008anddeniedrelief. Decisionand

OrderDenyingPetitioner'sMotion to Strike theDeathPenalty(June26, 2008).The

NevadaSupremeCourtaffirmed in a publisheddecision.Ybarrav. State,127 Nev.

47, 247P.3d269 (2011).

10

11

12

13

14

15

16

17

18

19

20

21

22

23

c. The law of the casedoctrinedoesnot bar considerationof
this claim.
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1 28. "Under the law of thecasedoctrine, '[w]hen anappellatecourtstatesa

2 principle or rule of law necessaryto a decision,theprincipleor rule becomesthe law

3 of the caseandmustbe followed throughoutits subsequentprogress,both in the

4 lower courtanduponsubsequentappeal."'Hsu u. Countyof Clark, 123 Nev. 625,

5 62930, 173 P.3d724, 728 (2007) (quotingWickliffe v. SunriseHospital, 104Nev.

6 777, 780, 766P.2d1322, 1324 (1988)).This doctrineensures"judicial consistency"

7 andpreventsreconsideration"of thosedecisionswhich are intendedto put a

8 particularmatterto rest."Hsu, 123 Nev. at 680, 173 P.3dat 728 (quotingUnited

9 Satesv. RealPropertyLocatedat Incline Village, 976F. Supp.1327, 1353 (D. Nev.

10 1997)).

11 29. But the doctrineis notunbending."[I]t is not improperfor a court to

12 departfrom a prior holding if convincedthat it is clearlyerroneousandwould work

13 a manifestinjustice."Hsu, 123 Nev. at 630, 173 P.3dat 728-29(quotingArizona v.

14 California, 460U.S. 605, 618 n.8 (1983)).Hsu identified threegeneralexceptionsto

15 the law of thecasedoctrine:"(1) subsequentproceedingsproducesubstantiallynew

16 or differentevidence,(2) therehasbeenan interveningchangein controlling law, or

17 (8) theprior decisionwasclearlyerroneousandwould resultin manifestinjustice if

18 enforced."Hsu, 123 Nev. at 630, 173 P.3dat 729.

19 30. In the contextof the deathpenalty,the NevadaSupremeCourtwill

20 excusethe law of the casedoctrineif "failure to do so 'would amountto a

21 fundamentalmiscarriageof justice."'Hsu, 123 Nev. at 631-32,173 P.3dat 729

22 (quotingLeslie v. Warden,118 Nev. 773, 780, 59 P.3d440, 445 (2002));seealsoClem

23 v. State,119 Nev. 615, 620, 81 P.3d521, 525 (2003) (notingcourtwill departfrom
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1 law of thecaseonly where"continuedadherence[to prior decision]would work a

2 manifestinjustice").The fundamentalmiscarriageof justicestandard"canbe met

3 wherethepetitionermakesa colorableshowinghe...isineligible for the death

4 penalty."Pellegriniv. State,117 Nev. 860, 887, 34 P.3d519, 537 (2001)1%;accord

5 Lisle u. State,131 Nev. 356, 367--68,351 P.3d725, 733-34(2015).

6 31. All of theseexceptionsapplyhere.

7

8

l. Ybarra'sintellectualdisability rendershim exempt
from the deathpenalty,andallowing his executionto
move forward would be a miscarriageof justice.

9 32. Ybarra'sintellectualdisability rendershim ineligible for thedeath

10 penalty,so applyingthe law of thecasedoctrinewould "work a manifestinjustice."

11 Hsu, 123 Nev. at 631--32,173 P.3dat 729; seealsoLeslie, 118 Nev. at 780, 59 P.3d

12 at 445.Thus, the law of thecasedoctrinedoesnotbarconsiderationof this claim.

19 Pellegriniwasabrogatedonunrelatedgroundsin Rippov. State,134 Nev.
411, 423 n.12,423P.3d1084, 1097n.12 (2018).

33. Thereis substantiallynew evidencesincethis Courtconsidered

Ybarra'sclaim of intellectualdisability, specificallyfour expertreports.In 2010,Dr.

JonathanMack conducteda neuropsychologicalevaluationofYbarra.Ex. 5. Dr.

Mack administereda Testof MemoryMalingeringandreceiveda scoreconsistent

with goodeffort. Ex. 5 at 36. He alsoadministereda WAIS-IV, andreceiveda full­

scaleIQ scoreof 63, asdiscussedabove.Ex. 5; seealso Claim OneS (B)(1) above.Dr.

Mack notedtheconsistencyin subtestscorepatternsbetweenhis testing,Dr.

Schmidt'stesting,andDr. T. Young'stesting:"Consideringthatall threeof usused

13

14

15

16

17

18

19

20

21

22

23

2. Substantiallynew or different evidenceshowsthat
Ybarra is intellectuallydisabled.
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1 different instruments,namelytheWAIS-III, theWASI andtheWAIS-IV, these

2 findings aremarkedlysimilar in termsof thedisparitybetweenverbalandnon-

3 verbalintellectualfunctioning."Ex. 5 at 50. Dr. Mack alsoconcludedthatDr.

4 Gutride's1981 IQ testresults"were invalid due to the qualificationsof the

5 administrator,the inconsistencywith othertestresults,andthe fact thatan

6 extremelengthof time existedbetweenthe testadministrationandthe datewhen

7 the testwasnormed,which was26 years...." Id. at 52.

8 34. In 2011,Dr. Erin Warnick, who hadassistedDr. Schmidtwith his

9 2002report, revieweddocumentaryevidencein Ybarra'scase"for thepurposeof

10 renderinganopinionconcerningadaptivebehaviordeficits." Ex. 4 at l. Dr. Warnick

11 summarizedYbarra'sdifficulties in academicsandsocialbehavior,andconcluded

12 thatYbarra"appearsto havesignificantadaptivebehaviordeficits in the areasof

13 functionalacademicsandsocial/interpersonalskills." Id. at 13-14.InreviewingDr.

14 'I'. Young'sconcernsthat,basedon theTestof MemoryMalingering,Ybarrawas

15 malingering,Dr. WarnicknotedthatDr. Mack'sWAIS-IV wascoupledwith a Test

16 of MemoryMalingeringthatshowedgoodperformance.Id. at 12-13.Thus,Dr.

17 Warnickexplained,Dr. T. Young'sconcernsdo "not appearto be an issueat this

18 point." Id. at 13.

19 35. In 2012,Dr. StephenGreenspanrevieweddocumentsin this case,

20 includingprior expertreports,andinterviewedfamily members.Ex. 6. Dr.

21 Greenspandiscountedthe testingof Dr. Gutridefor the reasonscitedby Dr. Mack

22 andDr. Warnickand,relying on the testingof Dr. Schmidt,Dr. T. Young, andDr.

23 Mack, concludedthatYbarrahassignificantsubaverageintellectualfunctioning.Id.
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1 at 8-9. Dr. GreenspanacknowledgedDr. T. Young'sconcernsaboutYbarra'sIQ

2 scorerelatedto Dr. T. Young'sadministrationof theTestof MemoryMalingering.

3 Id. at 9. However,becauseof questionsrelatedto thevalidity of theTestof Memory

4 Malingeringfor intellectuallydisabledpopulations,andthe fact thatDr. Mack

5 receivedresultssuggestinggoodeffort, Dr. Greenspanconcluded,"there is

6 significantevidenceto supportthe conclusionof Dr. Mack whenhe notedthehigh

7 degreeof confluenceacrossthe threequalifiedpsychologicalexaminers...." Id.

8 36. Dr. GreenspanalsoadministeredtheAdaptiveBehaviorAssessment

9 Scale,2d Edition, to Ybarra'scousinMarty. Id. at 10. The resultsshoweddeficits in

10 all threesubdomainsof conceptual,practical,andsocialbehavior,andon the

11 compositeadaptivebehavior.Id. at 11. Any of thesescoresindividually would

12 qualify for Prong2, butYbarrahasqualifying scoresin all domainsandthe

13 composite.Basedon thesescores,andDr. Greenspan'sinterviewof Marty and

14 Ybarra,Dr. GreenspanconcludedthatYbarrahasdeficits in adaptivebehavior.

15 Finally, becauseYbarrahasdocumentedchallengesin schoolandcognitive

16 challengesfollowing his headinjury, Dr. GreenspanconcludedYbarramet the final

17 prongfor intellectualdisability, andfurtherdiagnosedYbarrawith intellectual

18 disability. Id. at 14-15.

19 37. Finally, this year,Drs. MillspaughandViljoen evaluatedYbarraand

20 concludedhehasintellectualdisability. As explainedabove,a particularly

21 importantaspectof their evaluationis thattheir intelligencetestingalsoshows

22 consistency:thatis, the 2024,2010,2008,and2002 testingall reflectconsistent

23 full-scalescoresandsubtestscores.See§ (B)(l) above.As theyexplain,it would be
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1 nearly impossiblefor someoneto malingerwith suchconsistencyover so long a

2 period.Ex. 7 at 59. They alsoadministereda formalizedadaptivebehavior

3 instrument(alsoto Marty) andreceivedscoresreflectingdeficits in all areasof

4 adaptivebehaviorandin composite.Id. at 46. Finally, they, too, concludedthat

5 Ybarra'sonsetwasduring the developmentalperiod,andso diagnosedintellectual

6 disability. Id. at 49--54.

7 38. Collectively, this new evidenceshowsthatYbarrais intellectually

8 disabled.

39. In addition to new evidence,therehave beeninterveningchangesin

law thatwarrantreconsiderationof Ybarra'sID claim. Whenthis Courtheard

Ybarra'sclaim, Atkins v. Virginia, 536 U.S. 304 (2002),cited theclinical definitions

of intellectualdisability, but left "to the State[s]the taskof developingappropriate

ways to enforcetheconstitutionalrestrictionupon [their] executionof sentences."

Id. at 317 (quotingFord v. Wainwright, 477 U.S. 399, 405 (1986)). In the time since,

andpost-datingboth this Court'sandtheNevadaSupremeCourt'sadjudicationof

Ybarra'sAtkins claim, the SupremeCourthasdramaticallyexpandedon the

importanceof theclinical guidelinesof intellectualdisability. In Hall v. Florida, 572

U.S. 701, 719 (2014), the SupremeCourtexplainedthat"Atkins did not give the

Statesunfettereddiscretionto definethe full scopeof the constitutionalprotection."

Specifically,"[t]he legaldeterminationof intellectualdisability is distinct from a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

3. The UnitedStatesSupremeCourt'scasesexpanding
Atkins v. Virginia-andemphasizingadherenceto
clinical standardsof intellectualdisability-are
interveningcontrolling law.
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1 medicaldiagnosis,but it is informedby themedicalcommunity'sdiagnostic

2 framework."Id. at 721. Florida hadadopteda strict IQ scorecutoff of 70,

3 notwithstandingthe clinical consensusthat the standarderrorof measurement

4 shouldbe considered.Id. at 712.This, the Courtheld, wasunconstitutional.Id. at

5 704 ("This rigid rule, the Courtnow holds,createsanunacceptablerisk that

6 personswith intellectualdisability will be executed,andthusis unconstitutional.").

7 40. TheSupremeCourtagainemphasizedthe importanceof clinical

8 standardsin Brumfield v. Cain, 576U.S. 305 (2015).There,applyingthedeferential

9 federalhabeasstandardfor statedeterminationsunder28 U.S.C.§ 2254(d)(2),the

10 SupremeCourtheld that theLouisianacourts'decisionsresultedin an

11 unreasonabledeterminationof the factsby purportingto apply theclinical

12 guidelines,but doingso incorrectly.Seeid. at 315-16,317-21.

13 41. Finally, in the twin Moore v. Texascases,the SupremeCourterased

14- anydoubtabouttheprimacyof theclinical guidelinesin determiningintellectual

15 disability underAtkins. SeeMoore v. Texas,581 U.S. 1 (2017) (MooreI); Moore v.

16 Texas,586 U.S. 188 (2019) (Moore ID). In Moore I, the SupremeCourt rejected

17 Texas'suseof theBrisenofactorsto determineif someonequalifiedasintellectually

18 disabled,explainingthat "the severalfactorsBrisenosetout as indicatorsof

19 intellectualdisability arean inventionof the [TexasCourtof CriminalAppeals]

20 untiedto anyacknowledgedsource."Moore I, 581 U.S. at 5-6 (referringto Exparte

21 Briseno,135 S.W.3d 1 (Tex. Crim. App. 2004)).This, the Courtheld,violatedHall v.

22 Florida'sinstructionthat"adjudicationsof intellectualdisability shouldbe

23 'informedby theviews of medicalexperts."Moore I, 581 U.S. at 5. Useof thesenon-
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1 medicalfactorscreatedanunacceptablerisk thatsomeonewith intellectual

2 disability would be executed.Id. at 6. Specifically, the Court reiteratedHall's

3 conclusionthatthe standarderrorof measurementshouldbe considered.Id. at 14.

4 42. The Courtwent fartherthanit did in Hall andaddressedadaptive

5 deficits,andidentifiedfive problemswith theTexascourt'sdeterminations:First,

6 Texashadfocusedon Moore'sstrengths,eventhough"the medicalcommunity

7 focusesthe adaptive-functioninginquiry on adaptivedeficits." Id. at 15 (emphasisin

8 original). Second,following the leadof clinicians,the Court rejectedTexas's

9 emphasison "Moore's improvedbehaviorin prison"because"Clinicians ... caution

10 againstrelianceon adaptivestrengthsdeveloped'in a controlledsetting,'asprison

11 surely is." Id. at 16. Third, the Court rejectedTexas'sattemptsto explainaway

12 Moore'sintellectualandadaptivedeficitsby attributingthemto "Moore'srecordof

13 academicfailure, alongwith the childhoodabuseandsufferingheendured;"

14 clinicians,the Courtnoted,"rely on suchfactorsascauseto exploretheprospectof

15 intellectualdisability further, not to counterthecasefor a disability

16 determination."Id. at 16-17.Similarly, andfourth, the Court rejectedTexas's

17 attemptto discountMoore'sadaptivedeficitsby labelingthem"personality

18 disorder."Id. at 17. Fifth, the Court rejectedTexas'srelianceon theBrisenofactors,

19 which the Courtof CriminalAppealsadoptedbecauseit viewedtheclinical

20 standardsas"exceedinglysubjective."Id. at 18 (quotingBriseno, 135 S.W.3dat 8).

21 As theCourtnoted,thesefactors,basedon "lay perceptionsof intellectual

22 disability" werecontraryto how "the medicalprofessionhasendeavoredto counter

23 lay stereotypesof the intellectuallydisabled."MooreI, 581 U.S. at 18.
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1 43. On remand,theTexasCourtof CriminalAppealsagaindeniedAtkins

2 relief. SeeEx ParteMoore, 548 S.W.3d552 (Tex. Crim. App. 2018).Again, the

3 SupremeCourt reversed.Moore II, 586 U.S. at 670.Again, the Courtemphasized

4 thatanadaptivedeficits analysisshouldbebasedon deficits (not strengths);again,

5 the Courtemphasizedthatcliniciansdo not rely on prisonbehaviorasevidence;

6 again,the Courtemphasizedthatrelianceon emotionalproblemsdoesnot disprove

7 intellectualdisability; finally, the Courtemphasizedthatrelianceon theBriseno

8 factorswasunconstitutional.Id. at 670-72.

9 44. 'Thesechangesin theSupremeCourt'sAtkins jurisprudenceare

10 significantandshowthatadherenceto the clinical guidelinesof intellectual

11 disability arenot optional,but constitutionallymandated.Adhering to thesecases,

12 Ybarrais intellectuallydisabled,asdiscussedabove.

13 45. But, in addition,becausethis Court'sprior determinationdeviated

14 from clinical guidelines,thatdeterminationwaserroneous,which is discussedin

15 thenextsection.

46. 'Therearethreeparticularlyimportanterrorsfrom this Court'sprior

16

17

18

4. This Court'sprior decisionwas clearly erroneousand
would resultin manifestinjustice if enforcedbecause
Ybarra is intellectuallydisabled.

19 decisionrejectingYbarra'sAtkins claim thatwarrantreconsideration.

47. This Courtappearedto understandthe ageof onsetrequirementas

limiting whatevidencecouldbe consideredfor the intellectualdisability

20

21

22

23

a) This Courtmisunderstoodthe developmental
periodprong.
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1 evaluation.2oThat is, this Courtheld that the ageof onsetwas 18; it appearedto

2 understandthis to meanonly evidencefrom 18 or youngerwasrelevant.SeeEx. 8

3 at 10-13.So, in analyzingYbarra'sintellectualfunctioning, this Courtwrote a

4 sectiontitled "Evidenceof RobertYbarra'sLevel of IntellectualFunctioningDuring

5 His DevelopmentalPeriodto Age Eighteen(18)." Id. at 11. This sectionthen

6 evaluatedall thepre-18evidence,andconcludedYbarradid not havesignificant

7 subaverageintellectualfunctioning.Id. at 12.

8 48. This Court repeatedthis analysisassuming,arguendo,that25 wasthe

9 cutoff for the developmentalperiod, in a sectiontitled, "Evidenceof RobertYbarra's

10 Level of IntellectualFunctioningfrom Age 18 through25." Id. at 13. Here, too,

11 looking at thepre-25evidence,this Courtconcluded,"Ybarrahasnotpresented

12 sufficientevidenceto supporthis claim of significantsubaverageintellectual

13 functioningwhich hasmanifestedduring thatperiod.The recordcontainsno

14 evidencethatprior to his arrestat age25, Ybarrahadhis IQ tested."Id.

15 49. Both sectionsreferencedevidencefrom outside itsrespectivetime

16 period.For example,in thepre-18section,this Court referencedYbarra'smilitary

17 testing,which occurred"shortly afterhis 18hbirthday." Id. at 12. 'The pre-25

18 sectionreferencedtestingthatoccurredafterYbarrawasarrestedat age26. Id. at

19 13-17.21

20

21

22

23

20 The State'sexpert,Dr. T. Youngdid not testify aboutthe ageof onset
requirement.SeeEx. 31 at 92.

21 This Court referencedYbarrabeingarrestedat 25, but hewasactually26.
CompareOrderat 5 (notingYbarrabirthdayonJuly 20, 1953); id. at 1 (notingdate
of offensewasSept.29, 1979).
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1 50. Nonetheless,bothsectionssuggestthatonly evidencefrom the

2 developmentalperiodis relevant,andthenrefer to evidenceoutsidethatperiod to

3 corroboratethatconclusion.This is backwards.As referencedabove,theproper

4 clinical methodis to first assesssignificantsubaverageintellectualfunctioningand

5 deficits in adaptivebehavior,andthenlook for corroborationof the impairments

6 from the developmentalperiod.Seen.17 aboveandaccompanyingtext (collecting

7 sources).

51. In rejectingYbarra'sclaim of significantsubaverageintellectual

8

9

10

b) This Court'sconclusionon significant
subaverageintellectualfunctioningwasclearly
erroneous.

11 function to age18, this Courtexplainedthat"a personwho is mentallyretarded

12 musthavean intellectualfunctioningbelow 97% of thepopulation,"andrelied in

13 parton a commentmadeby oneof Ybarra'sexperts,that"a mildly mentally

14 retardedperson'sacademicskills will be limited to aboutthesixth gradelevel...2

15 Ex. 8 at 12. The Court thenasked,"Consideringall theevidenceandtestimony

16 presented,hasYbarrademonstratedby a preponderanceof evidencethathe

17 sufferedfrom significantsubaverageintellectualfunctioningmanifestedduringhis

18 developmentalperiod?"Id. at 13. The Courtanswered,"no," explainingthat the

19 "recordis clearandsubstantialevidencesupportsa finding thatatbest,Ybarrawas

20 observedto be somewhatbelow averageprior to ageeighteen(18)." Id. This

21 conclusionwasbasedon:

22 • Ybarrabeingnormalbeforehis headinjury at age9. Id. at 11.

23
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1

2

3

4

5

6

7

8

9

10

11

12

18

14

15

16

17

18

19

20

21

22

23

• After his headinjury, Ybarrawasprescribedsedatives,andlater
stimulants;Ybarrausedalcohol, marijuana,andotherdrugs.Id. at
11.

• Ybarrahaddifficulties with peers,affectinghis schoolwork.Id. at
12.

• By 1969, "he wasdescribedashavinglessthanaverage
intelligence."Id. at 12.

• After military testing"Ybarrawasdescribedas 'dull normal'or
borderline,"and"borderline'or 'dull normal' is not mentally
retarded."Id. at 12.

• Ybarra"passedmentaltestsandwasacceptedby theMarineswith
no physicalor mentaldisability." Id. at 12.

• AlthoughYbarradroppedout of high school,he later"held a job
andattendedalternateeducationclassesandreceiveda diploma."
Id. at 12.

• Ybarrawasneverformally tested"in spiteof his contactwith
variousdoctorsandschoolofficials" and"no oneapparently
suspectedmentalretardation."Id. at 13.

• And, finally, insofaras"Ybarra mayhaveappearedbelow average,
the recordsupportsa finding thatsuchwasat leastin partaffected
by his extensivedrugandalcoholuse."Id. at 13.

This Court'srelianceon this evidenceto supportits conclusionis erroneous

for two reasons.First, generally,in collectingthis evidenceandthenasking

whetherit wasconsistentwith a sixth-gradeeducationallevel, the Court relied

uponlay stereotypesof intellectualdisability, contraryto the two Mooredecisions.

SeeMoore I, 581 U.S. at 18; MooreII, 586 U.S.at 137. To put it differently: the

AAlDD-12 Manualstates,"For a diagnosisofID, the 'significantlimitations in

intellectualfunctioning'criterion is a full-scale IQ scorethatis approximately2

standarddeviationsor morebelow themean,consideringthe standarderrorof
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1 measurementof the specific, individually, administeredinstrumentused."AAIDD-

2 12 Manualat 29; seealsoDSM-5-TRat 38. Noneof theevidencelisted in this

3 Court'spre-18evidencepertainsto Ybarra'sfull-scale IQ score.SeeOrderat 11-13.

4 52. Second,andmorespecifically,eachpieceof evidenceis not clinically

5 salientto thequestionof subaverageintellectualfunctioning.Ybarra'sheadinjury

6 at age9, thoughrelevantfor determiningtheonsetof his disability, hasno direct

7 bearingon his intellectualfunctioning.SeeEx. 6 at 14 (discussingheadinjury

8 relatedto developmentalperiodprong);seealsoEx. 7 at 50, 52-53.Similarly, being

9 prescribedsedativesandstimulants,andusingalcohol,marijuana,or otherdrugs,

10 haveno apparentbearingon intellectualfunctioning.Indeed,researchershave

11 exploredhow individualswith intellectualdisability might sufferfrom alcoholismor

12 substanceabusedisorders.??Ybarra'sdifficulties with peersandschoolarean issue

13 relatedto adaptivebehaviors,andboth reflectdeficits. SeeEx. 7 at 52-53;Ex. 6 at

14 11; seealsoAAIDD-12 Manualat 30. TheMarch 18, 1969schoolreportreferenceto

15 Ybarraappearingto be "lessthanaverageintelligence"andthat"no oneapparently

16 suspectedmentalretardation"notwithstandingcontactwith schoolofficials and

17 doctorsarebothunhelpful.Cliniciansrecognizethat"schools... often fail to

18 recognizeor understandthe seriousnessof developmentallimitationsof students

19

20

21

22

23

22 See,e.g., Nita V. Bhatt& JulieP. Gentile, Co-occurringintellectual
disability andsubstancedisorders,8 AIMS PublicHealth479 (2021),availableat
https://www.ncbi.nlm.nih.gov/pmc/artic1es/PMC8334640/;seealsoFionnuala
Williams, ChristosKouimtsidis& AlexanderBaldacchino,Alcohol usedisordersin
peoplewith intellectualdisability, 24 BJPsychAdvances264 (2018), availableat
https://www.cambridge.org/core/journals/bjpsych-advances/article/alcohol-use­
disorders-in-people-with-intellectual­
disability/49C8C4541841ABDGF8AABC118C1B06D2.
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1 who may laterendup in seriousdifficulty."23 Indeed,"[o]ften, the individual

2 assertingintellectualdisability asa barto executionwasnotpreviouslydiagnosed

3 with intellectualdisability ...."24 As Drs. MillspaughandViljoen explain,the

4 military testingis unreliableaswell because"it is ... possiblethat individualswith

5 ID weremore likely to be acceptedinto themilitary backin the 1970s."Ix. 7 at 52.

6 This is no idle speculation:"during theVietnamWar, DefenseSecretaryRobertS.

7 McNamaracreatedProject100,000,a programintendedto help the approximately

8 300,000menwho annuallyfailed theArmedForcesQualificationTestfor reasonsof

9 aptitude."Kelly M. Greenhill,Don'tDumbDown theArmy, N.Y. Time Al Feb.17,

10 2006).And, becauseof pressuresto sendsoldiers,recruitershelpedrecruiteescheat

l1 on tests.2»

12

13

14

15

16

17

18

19

20

21

22

23

23 Greenspan,Woods,& Switzky, supran.17.
24 Tassé& Blume, supran.1l above,at 136.
26 See,e.g.,TedGup,Army ProbingReportsofRecruitingScandal,

WashingtonPost(Sept.26, 1979),availableat
https://www.washingtonpost.com/archive/local/1979/09/27/army-probing-reports-of­
recruiting-scandal/ec490313-065-4fc2-9496-7a353656dd37/.

By the late 1970s,Congresshadbecomeconcernedaboutaggressive
recruitingpracticesandtheprevalenceof cheating;hereis anexchangefrom
Congressionaltestimony:

SenatorNunn:Mr. Robinette,on thequestionof ringers,is
it a commonpractice to sendsomeoneto take someone
else'stest,whetheryou havea fictitious personor someone
you areworried abouttaking the test?Do you useringers
very often?

Mr. Robinette:Yes, sir.

Therearethoseyoungmenwho arestuckwith these
vocationalprogramsin school where they don't get any
academiceducation,all they learnare tradeskills. When
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1 53. In this Court'sdiscussionof the age 18-25evidence,this Courtnoteda

2 numberof observationsby differentpsychiatristsor psychologistswho described

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

theycome into your office to takethe screeningtestin the
office, they will get maybe10 or 12 questionsright out of
45.

Thenyou try to schoolthem.Theycannotmemorize
very well. You try to takea copyandyou say,Johnny,study
thesefive words, and do five more, and so on. And they
cannotcomprehendit.

Sohe reallywantsto be aMarinebadly,you wantto
help him out, so you haveone of your otherguys who are
in delayenlistment,someonewho likes you, who doesnot
want to go in the military or cannotqualify to go in and
takethe testfor them.

SenatorNunn: Is this a commonpractice?

Mr. Robinette:Yes; it is.

....Oneringerthatwasused,took the testabout15 times.
I could tell thatkid-I neverusedhim, I know of him-but
if I wantedto use this individual I could tell him, I want
this guy to havea 31 AFQT or a 21 AFQT with an85 or an
86 GT, andhe could tell him the questionsandput down
just exactlywhat he wanted andget just the exactscore
needed.

SenatorNunn: You could order any kind of score you
wanted?

Mr. Robinette:Yes.

Military RecruitingPractices:HearingsBefore the Subcomm.on Manpower&
Personnelof theSen.Comm.onArmed Services,95thCong.46-47 (Oct 10, 1978);
seealsoHearingson Marine Corps'RecruitTraining& RecruitingProgramsbefore
theSubcomm.OnMilitary Personnelof theH. Comm.onArmedServices,94th
Cong. 91 (explainingthattestanswersweregiven to potentialrecruits);see
generallyHamiltonGregory,McNamara'sFolly: The Useof Low-IQ Troopsin the
Vietnam War (2015) (bookself-publishedby formerAssociatedPresswriter
describingProject100,000andcheatingat recruitingfield stations).
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1 Ybarraasborderline,low-normal,or normal, intelligence.Ex. 8 at 14. However,all

2 of theseobservationsarenot basedon thekind of testingrequiredby current

3 clinical guidelines.Thus,Dr. Richnakobserved"[g]eneralknowledgeand

4 vocabulary"consistentwith "somewhatbelow averageI.Q.," thatYbarra's

5 "intelligenceappearedbelow average,"but did not conductany formalized

6 assessmentat all. Ex. 9 at 4. Dr. GerowopinedthatYbarrahadintelligence"within

7 thenormalrange,"but alsodid not administeran intelligencemeasure.Ex. 10 at 3.

8 Dr. Nealnoted,"[t]ests of intellectualfunction indicatehe is functioningin the low

9 normalrange,"however,Dr. Nealappearedto be relying on prior Lake'sCrossing

10 testing.Ex. 11 at 2.26 Dr. PaulyguessedanIQ score"around70 to 80," whathe

11 describedasan IQ score"substantiallylower thannormal."Ex. 12. He, too,

12 however,did not administera formalizedintelligencemeasure.Id.27

13 54. The one formalizedassessmentgivenby Dr. Gutrideis unreliablefor

14 all the reasonsstatedabove.Namely: the raw datais not available,andsocurrent

15 evaluatorscannotverify accuratescoring;the testwasadministeredby Dr.

16 Gutride'sintern;and,finally, the resultsof that testareanomalouscomparedto the

17 four intelligencemeasuresadministeredoverthe last two decades.Ex. l; seealso §

18 (B)(1) above(summarizingtesting).

19

20

21

22

23

26 Seealso id. at 1 ("Sourcesof Information:Reviewof legalandmedical
records-includingresultsof psychologicaltestingandrecordedobservationsof the
Lake'sCrossingprofessionalstaff; interviewwith andmentalstatusexaminationof,
Mr. Ybarra;anddiscussionwith Lake'sCrossStaff.")

27 Of course,70-80,with the standarderrorof measurement,includesthe
rangeof significantsubaverageintellectualfunctioning,so this Courterredin
weighingthis estimateagainstYbarra.Ex. 8 at 14.
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inability to 'avoid[] victimization' asexamplesoflimited socialadaptiveskills."

28 TheState'sexpert,Dr. T. Young, did not testify aboutdeficits in adaptive
behaviors.Ex. 31 at 92.

55. This Courtmadea numberof errorsrelatedto assessingdeficits in

adaptivebehavior,whichboth the Ninth Circuit andtheUnitedStatesDistrict

Court acknowledged.28For example,this Court rejectedthe ideathatYbarra's

victimizationat thehandof bulliescould qualify asanadaptivedeficit; but, as

acknowledgedby theNinth Circuit, "the AAMR specificallylists 'gullibility' andan

Ybarrav. Filson, 869F.3d 1016, 1026 (9th Cir. 2017) (citing AAMR-10 Manualat

42). The U.S. District Courtagreed.Ex.13at 14 ("the statecourterredby

disregardingthis evidenceassuggestiveof anadaptivebehaviordeficit"). TheU.S.

District Courtalsorejectedthis Court'ssuggestionthatYbarra's"problembehavior"

in the form of substanceabusewasthecauseof his adaptivebehaviordeficits

because"thereis a paucityof evidencein the recordshowinga connectionbetween

Ybarra'spurportedsubstanceabuseandthebullying he endured"andbecausethis

Court"lackedanyclinical basisfor designatingYbarra'sdifficulties interactingwith

his peersas the former to theexclusionof the latter." Ex.13at 14. The federal

district court rejectedthis Court's"problembehavior"analysisas to Ybarra's

academicdifficulties too. Id. at 15.

D. InformationRelevantto Questions17-19of NRS 34.735

56. A claim similar to this claim waspresentedin Ybarra'sAmended

PetitionasClaim Twenty-Eight,filed beforetheU.S. District Court. Ex. 22 at69.

This Court'sconclusionon deficits in adaptive
behaviorwasclearly erroneous.

c)1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
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1 The Stateraiseda federalproceduraldefense-namelythatYbarrahadnot

2 exhaustedthis claim by raisingit in statecourt; the federaldistrict court required

3 Ybarrato abandonthis claim (amongothers).SeeYbarra,869 F.3dat 1019-20

4 (summarizingproceduralhistory).

5 57. While Ybarra'sfederalproceedingsmovedforward, he filed a state

6 petitionbeforethis Court, raisinga claim similar to this claim, asClaim Twenty-

7 Nine. Ex. 23 at 71. As referencedabove,this Courtdeniedthatpetition-including

8 Claim Twenty-Ninebutwasreversedby theNevadaSupremeCourtwith

9 instructionsto conductanevidentiaryhearingon Claim Twenty-Nine,which this

10 Court did in 2008.Order(June26, 2008).This Courtdeniedrelief; Ybarraappealed

11 to theNevadaSupremeCourt,which alsodeniedrelief. Id.; seealso Ybarra, 127

12 Nev. 47, 247P.3d269.

13 58. While Ybarra'sfederalhabeasproceedingswerependingon appeal,

14 Ybarrafiled a motionunderFed.R. Civ. P. 60(b), seekingto havetheU.S. District

15 Court reconsiderits proceduralruling on Ybarra'sAtkins claim becauseit had

16 subsequentlybeenexhausted.The U.S. District Court requestedadditionalbriefing,

17 andultimatelydeniedreliefbecauseof thedeferentialstandardgoverningfederal

18 court review of statecourtdeterminationsunder28 U.S.C. § 2254(d).Ybarra

19 appealed;theNinth Circuit reversedin light of new SupremeCourtauthority,

20 instructingthe federaldistrictcourt to perform the 28 U.S.C. $ 2254(d)analysisin

21 light of thenewauthority.Ybarra,869F.3dat 1033.On remand,thedistrict court

22 againheld thatunderthe deferentialstandardof 28 U.S.C. § 2254(d),federal

23
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1 habeasreliefwasnotwarranted.Ybarraappealed;theNinth Circuit affirmed.

2 Ybarrav. Gittere,69 F.4th1077 (9th Cir. 2023).

3 59. Ybarra is filing this petitionmorethan 1 yearfollowing the filing of

4 the judgmentof convictionor the filing of a decisionon directappeal.

5 60. Any proceduraldefaultrelatedto Ybarra'sprior filing of this claim or

6 the filing outsideof the 1 yearperiodfor filing is excusedbecausefailing to consider

7 this claim would resultin a miscarriageof justiceandbecauseof new U.S. Supreme

8 Courtdecisionsgoverningthe adjudicationof intellectualdisability claimsunder

9 theEighthAmendment.29As explainedabove,Ybarra'sintellectualdisability

10 rendershim ineligible for the deathpenalty;thusexecutingYbarrawould resultin

11 a miscarriageof justice.SeeLeslie, 118 Nev. at 780, 59 P.3dat 445; seealso§(C)(3)

12 above.Moreover,the SupremeCourt decisionspost-datingthis Court'sadjudication

13 of this claim providea legalbasisnot reasonablyavailablebefore:namely,that the

14 EighthAmendmentrequiresstrict adherenceto theclinical guidelines.SeeClem v.

15 State,119 Nev. 615, 621,81 P.3d521, 526 (2003) ("To establishgoodcause,

16 appellantsmustshowan impedimentexternalto thedefensepreventedtheir

17 compliancewith theapplicableproceduralrules.A qualifying impedimentmightbe

18 shownwherethe factualor legalbasisfor a claim wasnot reasonableavailableat

19 the time of anydefault.").Finally, theprior determinationwasbasedon conclusions

20 thatareunderminedby theevidencepresentedin this petition.

21

22

23 29 Theseexceptionsto any applicableproceduraldefaultsapplyevenif this
Courtconstruesthis claim asnot havingbeenpresentedbefore.
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1 61. Moreover,the factualprofferpresentlybeforethis Court is

2 substantiallydifferentfrom theonewhenthe Courtpreviouslyadjudicatedthe

3 claim thereforethereis goodcauseto re-raiseit. As explainedabove,Ybarra's

4 currentclaim is basedon new evidencedemonstratingthathe is intellectually

5 disabled,which alsoincludesconsistencyin subtestscoresover thecourseof the

6 last twentyyearsthatwasnotpreviouslybeforethe Courtwhenit adjudicated

7 Ybarra'sID claim. Ybarraalsoassertson informationandbeliefthat the factual

8 foundationfor theprior determinationwasbasedon erroneousinformation.For this

9 reason,theprior evidentiaryhearingwasnot a full andfair opportunityto raise

10 Claim One.NRS 34.820(2)(b).

11 E. RobertYbarra is ineligible for the deathpenalty.

12 62. BecauseRobertYbarra is intellectuallydisabled,he is ineligible for the

13 deathpenalty.Thus,this Courtshouldgrantpost-convictionreliefandpermanently

14 setasidehis deathsentence.

15

16

17

18

19

20

21

22

23
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1 Claim Two: RobertYbarrahasseverementalillnessand is ineligible
for the deathpenalty.

2
Ybarra'sconvictionsanddeathsentenceare invalid underthe stateand

Nev. Const.art. 1, § 6.

3. ProminentlyplacedasArticle l, theNevadaConstitution'sDeclaration

of Rightsdiffers from the UnitedStatesConstitution,which requiredamendments

federalconstitutionalguaranteesof dueprocess,effectiveassistanceof counsel,a

reliablesentence,fair trial, freedomfrom self-incrimination,equalprotection,

freedomfrom cruel andunusualpunishment,andmeaningfulappellatereview due

to his severementalillness.U.S. Const.art.VI, amends.V, VI, VlII, XIV; Nev.

Const.art. 1, §§1, 3, 6, and8.

SupportingFacts

l. Ybarrasuffersfrom severementalillness.SeeEx. 7 at48, 56

(diagnosingYbarrawith "Schizophrenia,Continuous"andnoting that"the

symptomsof psychosis"endorsedandreportedby Ybarraduringhis evaluations

with Drs. MillspaughandViljoen were"consistentwith previousrecordsand

evaluations").

2. Ybarra'sseverementalillnesshascauseda plethoraof problemsfor

his case,his counsel,andcourts.His mentalillnesshaspresentedtheproblemof

his competenceand,at times,strainedhis relationshipwith counsel.In light of

Ybarra'sseverementalillness, it would be "cruel or unusual"to executehim. See

Executingsomeonewho suffersfrom severementalillness
is cruel or unusualpunishmentunderthe Nevada
Constitution.

A.

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
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1 to includea Bill of Rights. CompareNev. Const.art. 1 with U.S. Const.amends.I-

2 X. This article, declaringthe "inalienablerights" of men,comesbeforethearticles

3 declaringthe right to vote, the separationof powers,andthe threebranchesof

4 Nevadagovernment.Theplacement,at the front of theconstitution,conveysthe

5 convention'scommitmentto protectingthoserights in the formationof its new

6 government.

7 4. Section6 of this article declaresthat"cruel or unusualpunishments"

8 shallnotbe inflicted. Thephrase"cruel or unusual"hadanestablishedmeaning

9 underthe commonlaw, whichprohibitedtheexecutionof certaincategoriesof

10 offenders,namely:children, the intellectuallydisabled,andthe mentallyill.

11 5. The law, science,andsocietyhavechangedsinceadoptionof the

12 NevadaConstitutionin 1864. Onechangein particularis importanthere:The

13 UnitedStatesSupremeCourt'srecognitionthatchildrenandthe intellectually

14 disabledarecategoricallyexemptfrom capitalpunishment.This Court, construing

15 theNevadaConstitution,shouldrecognizethesamefor theseverelymentallyill.

30 The only substantivediscussionof thesectionwas to changethe language
from "nor shallcruelnorunusualpunishmentbe inflicted" to "nor shallcruelor
unusual...." DebatesandProceedingsat 782.This amendmentwas"agreedto by
unanimousconsent"without discussionId.

6. The NevadaconstitutionalconventionadoptedSection6 with almost

no discussionof its meaning.SeeAndrewJ.Marsh,Official Reportof theDebates

andProceedingsin the ConstitutionalConventionof theStateof Nevada,59, 782

(July 4, 1864) [hereinafterDebatesandProceedings],30The conventionappreciated

16

17

18

19

20

21

22

23

B. At commonlaw, it was"cruel or unusual"to execute
children,the intellectuallydisabled,andthe mentally ill.
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

the needfor clarity, asevidencedby ThomasFitch'sobservationthat theconvention

shouldnot "be led into insertingin ourorganiclaw provisionsor expressionswhich

mayproperlybe classedasambiguous,andwhich, perhaps,thosewho comeafterus

may find it extremelydifficult to understandor explain."Id. at 43. Theabsenceof

substantivediscussionaboutthe Cruelor Unusualpunishmentsclausereflected

thatthe termhadanunderstoodmeaning.

7. Indeed,by the time theconventionadoptedthis language,its usein

Americanjurisprudencehadalreadygonebackbeforethe adoptionof theU.S.

Constitution,to Virginia's Declarationof Rights.SeeVA. Declarationof Rights§9

(1776);seealsoU.S. Const.amend.VIII. And thephrase'shistorygoesbackat least

asfar asEngland'sGloriousRevolutionof 1688-89.SeeJohnD. Bessler,A Century

in theMaking: The GloriousRevolution, theAmericanRevolution,andthe Origins

of the U.S. Constitution'sEighthAmendment,27 Wm. & Mary Bill Rts. J. 989, 996

(@May 2019) [hereinafterBessler,A Centuryin theMaking].

8. Thoughcontemporaryscholarsarenot in completeagreement

regardingthemeaningof thephrase"cruel or unusual,"thereis agreementthat it

wasa phraseunderstoodundercommonlaw. Thephraseencompasseda coupleof

concepts.It curtailedarbitraryimpositionof punishment.SeeJohnF. Stinneford,

The OriginalMeaningof "Cruel", 105 Geo.L. J. 441, 475 (Jan.2017) ("One of the

arbitrarypracticesParliamentwishedto forbid wasthe impositionof what it

variouslycalled'cruell andillegall' and'cruell andunusuall'punishments");seealso

Bessler,A Centuryin theMaking, 27 Wm. & Mary Bill Rts. J. at 1038

(""The. .. .'cruelandunusualpunishments'prohibitionsin the EnglishBill of Rights

57

AA04827



1 were,consequently,seenfrom a very earlydate-asBlackstonemadeclear-as

2 restrictingthearbitraryor discretionarysentencingauthorityof abusivejudges."

3 (emphasisin original)); JohnD. Bessler,The Conceptof "UnusualPunishments"in

4 Anglo-AmericanLaw: TheDeathPenaltyasArbitrary, Discriminatory,andCruel

5 and Unusual,13 NW J. L. & Soc.Pol'y 307, 334 (Spring2018) ("Blackstonesawthe

6 prohibitionagainstcruelandunusualpunishmentasconstrainingarbitraryand

7 discretionarypower." (emphasisin original).

8 9. "Cruel or unusual"alsoencompassedtheconceptof beingcontraryto

9 "long usage"or "immemorialusage."JohnF. Stinneford,The OriginalMeaningof

10 "Unusual''.·TheEighthAmendmentasaBar to Cruel Innovation,102 NW U. L. Rev.

11 1739, 1745 (Fall 2008);seealso id. at 1814("courtsof the first halfof the nineteenth

12 centurysharedtheFramers'understandingthat theword 'unusual'in the Cruel

13 andUnusualPunishmentsClausemeant'contraryto long usage.'Theygenerally

14 upheldpunishmentsthatwereconsonantwith commonlaw precedentandwere

15 willing to strike down thosethatwerenot. ...").

16 10. Membersof theNevadaconventionwerefamiliar with andregularly

17 referredto thecommonlaw in their deliberations.See,e.g.,Debatesand

18 Proceedings,at 681, 701, 719. In determining,for example,the right to trial by jury,

19 referencesto thecommonlaw wereexplicitly madeto construethewordsthey

20 includedin theDeclarationof Rights.See,e.g., id. at 198 ("resortmustbe hadfor

21 constructionto what is understoodby thecommonlaw right of jury trial"). Indeed,

22 theNevadaConstitution,by reference,adoptedNevada'sterritorial law, which

23 statedthat"the commonlaw of England,so far asnot repugnantto, or inconsistent
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1 with, theconstitutionor lawsof theUnitedStates,or the laws of the territory of

2 Nevada,shallbe the rule of decisionin all courtsof this territory." SeeVan Sickle v.

3 Haines,7 Nev. 249 (1872) (citing Nev. Stats.1861at l); seealsoNev. Const.Art. 17

4 § 2.31 Thus,whentheconventionadoptedArticle 1, Section6, theymusthave

5 understoodtheprohibitionagainst"cruel or unusual"punishmentto incorporate

6 commonlaw protections.

7 11. That thecommonlaw informedthemeaningof Nevadalaw is

8 confirmedby theearlyNevadaSupremeCourt, which notedit was"established

9 doctrinethat [the commonlaw] is adoptedasamendedor alteredby English

10 statutesin force at the time of theemigrationof ourcolonial ancestors."Hamilton v.

11 Kneeland,1 Nev. 40, 55 (1865);Burling v. Goodman,1 Nev. 314, 318 (1865) ("We

12 havein this stateadoptedthecommonlaw...."); seealsoStatev. Sales,2 Nev. 268

13 (1866) (recognizingthatunderNevadalaw, "all offensesrecognizedby thecommon

14 law ascrimes,andnot hereinenumeratedshallbepunished....").
15 12. Thus,this Court, in construingthemeaningof theprohibitionagainst

16 cruelor unusualpunishment,muststartwith thecommonlaw. Here,one

17 componentof thecommonlaw is theprohibitionagainstpunishinginfants,the

18 intellectuallydisabled,andthementallyill.

19

20

21

22

23
31 The contemporarycounterpartto this statutewasadoptedin 1911.See

NRS 1.030;seealso 1911Nev. Stat. 100 (Chapter84); Rev.Laws of Nev.§5474
(1912).
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13. "[A]t commonlaw, a child undersevenyearsof ageis conclusively

presumedincapableof committinganycrime of anysort." Bishop, Commentarieson

the Criminal Law§ 461.But this rule did notpreventall "infants"definedasa

personunderthe ageof twenty-one,seeid. § 460-frompunishment.For children

betweentheagesof sevenandfourteen,thecommonlaw presumedthe child

incapable,but this presumptioncouldbeovercome;for childrenover fourteen,there

wasa presumptionthata child wascapable.Id.; seealsoMatthewHall, TheHistory

of thePleasof the Crown, ch. 2 at 15 (1736ed.);seealso4 William Blackstone,

Commentaries23.

14. This rule reflecteddualrealities.On theonehand,"[t]he periodoflife

at which a capacityfor crimecommencesis not susceptibleof beingestablishedby

anexactrule, which shalloperatejustly in everypossiblecase."Bishop,

Commentarieson the Criminal Law§ 461. On theother:"justiceseemsbest

promotedby theexistenceof somerule." Id. Regardless,the commonlaw

acknowledgedthe reducedmoralculpabilityof children.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

1.

2.

The commonlaw prohibitedpunishinginfants for
crimes.

The commonlaw prohibitedpunishingthe
intellectuallydisabledandthe mentally ill for crimes.

19 15. Similarly, at commonlaw, it would havebeenconsideredcruel to

20 executethe intellectuallydisabledor the mentallyill.3 SeeMichael Clemente,A

21

22

23

02 As Clementenotes,the distinctionbetweenthe intellectuallydisabledand
thementallyill underthecommonlaw wassomewhatamorphous,asthe terms
tendedto be listed togetherunderthe umbrellaterm non camposmentís,andwere
both raisedasan"insanity" defense.SeeClemente,124Yale L. J. at 2771;see,e.g.,
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l Reassessmentof CommonLaw Protectionsfor "Idiots", 124Yale L. J. 2746,2756

2 (June2015) [hereinafterClemente];seealso2 TheReportsofEdwardCoke572

3 (JosephButterworth& Son 1826) (editor'snote (c): "The law is now settledthat

4 idiots andlunaticsarenotpunishableby anycriminalprosecutionwhatsoever,for

5 actscommittedundertheseincapacities.");seealso 1 MatthewHale, TheHistory of

6 thePleasof the Crown, ch. 4 (1736ed.); id. at 33 ("for whethertheparty that is

7 supposedto commit a capitaloffensebe thusfoundan idiot, madman,or lunatick,

8 or not, yet if really he be such,he shallhavetheprivilegeof his idiocy, lunacy,or

9 madnessto excusehim in capitals.");4 William Blackstone,Commentaries24;

10 Bishop, Commentarieson the Criminal Law $ 468 ("A personmayhavearrivedat

11 matureyears,but from causestemporaryor permanent,naturalor supervening,be

12 destituteof thecapacityessentialto theexerciseof thatcriminal intent,without

13 which, we haveseen,no offencecanexist....This reply is termeda pleaof

14 insanity;theword insanitybeingunderstoodin its largersense,as including idiocy

15 andlunacy,with all otherkindredforms of mentalinfirmity."). The Nevada

16 SupremeCourt recognizedthis principle in Fingerv. State,117 Nev. 548, 555,27

17 P.3d66, 71 (2001),acknowledgingthat"[f]or hundredsof years"societieshave

18 recognizedthe insanitydefense.

19 16. As with infancy, this rule wasconstrained.By askingabouta person's

20 ability to form intent, theprotectionappliedonly to defendantssufferinginsanityat

21

22

23

2 TheReportsofEdwardCoke 572 ("And it mustbe known that therearefour
mannersof noncamposmentís:l. Idiot or fool natural.2. He who wasof goodand
soundmemory,andby thevisitationof Godhaslost it. 3. Lunaticus,qui gaudet
lucidis intervallis, andsometimesis of goodandsoundmemory,andsometimesnon
camposmentís.4. By his own act, asa drunkard....").
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1 the time of theoffense.See,e.g.,4 William Blackstone,Commentaries24 ("In

2 criminal cases,thereforeidiots andlunaticsarenot chargeablefor their own acts,if

3 committedwhenundertheseincapacities.");seealsoFinger, 117 Nev. at 555, 27

4 P.3dat 71. The commonlaw alsoprotecteda defendantfrom executionifhe became

5 insane.Id.; seealsoFord u. Wainwright, 477 U.S. 399, 406-08(1986) (describing

6 commonlaw protectionsfor onewho becameinsanebeforeexecution,andnoting,

7 "The baragainstexecutinga prisonerwho haslost his sanitybearsimpressive

8 historicalcredentials...."); 4 William Blackstone,Commentaries24-25.

9 17. Again, this rule reflectedthe then-prevailingunderstandingof mental

10 illness.However,asnotedin a treatiseclosein time to theadoptionof the Nevada

11 Constitution,this understandingwasstill rudimentary.Bishop, Commentarieson

12 the Criminal Law S 470 (noting"the diseasesandimperfectionsof the mindwere

13 little understoodby themedicalfaculty, still lessby the communityat large,as

14 indeedthereyet remainsmuch to be learned"andfurthernoting thecommonlaw

15 "is sooften imperfectlydevelopedin [insanity] adjudications,that theprinciples

16 which are immutablearenot in themeasilydistinguishedfrom views of the factsof

17 insanity... ."); seealsoFinger, 117 Nev. at 556-57,27 P.3dat 72-73 (discussing

18 historicaldebateaboutdefinition of insanity).

19 18. Nonetheless,theprotectionsfor infants, the intellectuallydisabled,

20 andthementallyill-howeverlimited in understanding-recognizedthegeneral

21 principle that theywere lesscapable.See,e.g., 1 MatthewHale, TheHistory of the

22 Pleasof the Crown, ch. 2 at 15 (1736ed.) ("becausethe liberty or choiceof thewill

23 presupposethanactof understandingto know the thingor actionchosenby the
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1 will, it follows that,wherethereis a total defectof understanding,thereis no free

2 actof thewill in thechoiceof the thingsor actions.").And in adoptingthe

3 prohibitionagainst"cruel or unusualpunishments,"theNevadaConstitutional

4 conventionmusthaveunderstoodthatNevadalaw would recognizethisprinciple

5 too.

3 YbarracitesUnitedStatesSupremeCourtcasesfor two purposesin
supportof his Nevadaconstitutionalargument:first aspersuasiveauthorityasto
themeaningof the"cruel or unusual"clauseundertheNevadaConstitutionand
second,asbindingauthorityfor therequirementsof federallaw, which this Court
shouldconsiderin construingtheNevadaconstitution.

408 U.S. 238, 242 (1972) (noting discrimination),277 (notingarbitraryinfliction),

309 (notingdeathpenaltyasrandomasbeingstuckby lightning), 313 (noting

inability to distinguishcaseswheredeathimposedversusnot), 364-65(noting

19. The commonlaw's qualifiedprotectionsnotwithstanding,currentlaw

prohibitstheexecutionof juvenileoffendersandthe intellectuallydisabled.Atkins

v. Virginia, 536 U.S. 304 (2002);Roperv. Simmons,543U.S. 551 (2005).This

expansionofprotectionsfor infantsandthe intellectuallydisabledwasnecessary

for two reasons;First, theseoffendersare lessculpable.Second,reliability is

requiredfor deathsentences,andreliabledeterminationsdo not occurfor these

defendants.Both recognitionshavetheir rootsin theUnitedStatesSupreme

Court'sconstructionof theprohibitionagainst"cruel andunusual"punishments.??

20. TheSupremeCourt's1972moratoriumoccurredbecausestateswere

imposingcapitalpunishmentwith too muchrandomness.SeeFurmanv. Georgia,

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

c. Protectionsfor infantsand the intellectuallydisabledwere
expandedbecausethe commonlaw was insufficient.
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1 discrimination).The Court laterreverseditselfoncestateshadcraftednewdeath

2 penaltystatuteswith sufficientguaranteesof reliability. SeeGreggv. Georgia,428

3 U.S. 158, 196-98(1976).

4 21. Whatemergedwasa systemof guideddiscretion:jurorswould

5 considerthe factsof the offense,but theywould alsoconsider"appropriate

6 aggravatingandmitigatingcircumstances."Id. at 196.The Courtexplicitly heldas

7 requisitesof a constitutionaldeathsentence"specificjury findingsas to the

8 circumstancesof the crime or thecharacterof the defendant."Id. at 198.Nevada's

9 schemereflectsthis process.See,e.g.,NRS 175.552,200.033.

10 22. The SupremeCourthasrepeatedlyemphasizedthe importanceof

11 mitigationevidenceandhow an"individualizeddecisionis essentialin capital

12 cases."Lockett v. Ohio, 438 U.S. 586,605 (1978) (plurality) (Burger, C.J.,Stewart,

13 Powell, Stevens,JJ.);seealsoEddingsv. Oklahoma,455 U.S. 104, 112 (1982) "By

14 holding that the sentencerin capitalcasesmustbe permittedto considerany

15 relevantmitigating factor, therule in Lockett recognizesthata consistency

16 producedby ignoring individual differencesis a falseconsistency.");Skipperv.

17 SouthCarolina,476 U.S. 1, 4 (1986)("the sentencermay not refuseto consideror be

18 precludedfrom considering'any relevantmitigatingevidence.").'The Eighth

19 Amendmentrequiresreliability; reliability requiresconsiderationof mitigation.

20 23. But, the SupremeCourthasrecognized,this reliability is undermined

21 in caseswith the intellectuallydisabledandjuveniles.

22

23

64

AA04834



1

2

1. Intellectuallydisableddefendantsunderminethe
reliability requiredto preventa cruel andunusual
sentence.

3 24. In Atkins v. Virginia, 536 U.S. 304, 320 (2002), theSupremeCourt

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

held that it is cruelandunusualto executethe intellectuallydisabled.Two aspects

of theAtkins opinionarehelpful in construingthewords"cruel" and"unusual."

First, the SupremeCourt recognizedthatintellectuallydisableddefendants

presenteda "risk 'that the deathpenaltywill be imposedin spiteof factorswhich

maycall for a lessseverepenalty."'Id. at 320 (quotingLockett, 438U.S. at 605).The

Court listedseveralreasonswhy this risk wasenhancedfor the intellectually

disabled:

• The "possibility of falseconfessions,"id.;

• The "lesserability of mentallyretardeddefendantsto makea persuasive
showingof mitigation in the faceofprosecutorialevidenceof oneor more
aggravatingfactors," id.;

• The lesserability "to give meaningfulassistanceto counsel,"id.;

• The intellectualdisabled"are typically poorwitnesses,"id. at 321;

• "[T]heir demeanormaycreateanunwarrantedimpressionof lackof
remorsefor thecrimes,"id.; and

• Intellectualdisability "asa mitigating factorcanbe a two-edgedswordthat
mayenhancethe likelihood" thatthejury worriesaboutfuture
dangerousness.Id.

In light of this "specialrisk of wrongful execution,"theSupremeCourtconcluded

thatexecutingan intellectuallydisabledpersonwould be "cruel andunusual"under

the federalconstitution.Id.
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1 25. Second,Atkins recognizedthatthe two justificationsfor execution-

2 retributionanddeterrence-werenot servedby executingthe intellectually

3 disabled.Seeid. at 318-19.%Specifically,andconsistentwith thecommonlaw's

4 view, the intellectuallydisabledare lessculpable,thusthereis no retributive

5 purpose.Id. at 319.And the "samecognitiveandbehavioralimpairmentsthatmake

6 thesedefendantslessmorally culpable"also"make it lesslikely thattheycan

7 processthe informationof thepossibilityof executionasa penalty...." Id. at 320.

8 Thus,deterrenceis alsonot served.

26. 'Thesetwo pointsemergedagainwhenthe SupremeCourtanalyzed

whetherit is "cruel andunusual"to executejuveniles.First, the Courtagain

expressedconcernsaboutthe ability to reliably determinewhetherjuvenileswere,

in fact, theworstof theworst, asrequiredby the EighthAmendment:"The

differencesbetweenjuvenile andadultoffendersare too markedandwell

understoodto risk allowing a youthful personto receivethe deathpenaltydespite

insufficientculpability." Roper,543 U.S. at 573. Specificallyyouthful offenders

presentthreerisk factorsthatunderminereliability:

9

10

11

12

13

14

15

16

17

18

2. Juveniledefendantsundermine thereliability
requiredto preventa cruelandunusualsentence.

• Their immaturityand"underdevelopedsenseof responsibility"are
19 qualitiesthat"often resultin impetuousandill-consideredactionsand

behavior,"id. at 569;
20

21

22

23

34 Traditionaltheoriesof punishmentrefer to four justifications:
incapacitation,deterrence,retribution,or rehabilitation.SeeEwing v. California,
538U.S. 11, 25 (2003).But incapacitationandrehabilitationareservedjust aswell
by the deathpenaltyasby life without thepossibilityof parole,so the Supreme
Court looks only to deterrenceandretributionasfactorsjustifying death.See,e.g.,
Glossipv. Gross,576U.S. 863, 92930(2015) (Breyer,J., dissenting).
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1 • "[T]he brutality or cold-bloodednatureof anyparticularcrimemight
overpowermitigatingarguments,"id. at 573; and

2
• The difficulty for expertsto distinguishbetween"transientimmaturity"

3 and"irreparablecorruption,"Id.

4 The Courtconcludedthat "juvenile offenderscannotwith reliability be classified

5 amongstthe worstoffenders."Id. at 569.35

6 27. Second,the Court, repeatingits analysisofpenologicalpurposesfor

7 executionconcludedthatexecutingjuvenileswasnot justified.Roper,543 U.S. at

8 571.Juvenilesare lessculpablethanadults,thusretributioncannotjustify

9 execution;no evidencesuggeststhatexecutionsdeterjuveniles,thusdeterrencealso

10 cannotjustify their execution.Id.

28. Atkins andRoperdesignatesix factorsto considerin determining

11

12

13

3. The U.S. SupremeCourt'sholdingsspecifysix factors
thatbearon whethera groupshouldbe exemptfrom
the deathpenalty.

14 whethera defendantof a particularstatuscanbe reliably sentencedto death:(1)

15 whetherthe statusimpairsthe defendant'sability to cooperatewith counsel,

16 Atkins, 536U.S. at 320-21;(2) whetherthestatusrendersthe defendanta poor

17 witness,id. at 321; (8) whetherthe statuscausesdistortionsin the defendant's

18 thinking thatincreasethechancesof poor decision-making,Roper,543 U.S. at 569;

19 (4)whetherthestatushasa double-edgednatureasmitigation, id. at 573,Atkins,

20

21

22

23

35 As the Courtwould laterrecognize,theseissuestie directly to problems
counselhavein representingjuveniles,motivatedby juveniles'"[d]ifficulty in
weighinglong-termconsequences;a correspondingimpulsiveness;andreluctanceto
trustdefensecounsel,seenaspartof the adultworld a rebelliousyouth rejects...."
Grahamv. Florida, 560U.S. 48, 78 (2010).These,in turn, "can leadto poor
decisionsby onechargedwith a juvenileoffense."Id.
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1 536U.S. at 321; (5) whetherthecomplexityandconflicting views of expertsare

2 likely to generateconfusionandmisunderstandingamongjurors,Roper,543 U.S. at

3 573; and(6) whetherthe statusincreasesthe likelihood of brutality in theoffense,

4 which in turn mightprecludejurors from consideringthe mitigation, id.36

5 29. The applicationof thesesix factorsdemonstratesthatsomeonewho

6 suffersfrom severementalillnessshouldbe exemptfrom the deathpenalty.Thus,

7 this Courtshouldrecognizethatit is cruelor unusualto executesomeonewho

8 suffersfrom severementalillness.

36 Seealso,ScottB. Sundby,The TrueLegacyofAtkins andRoper:The
Unreliability Principle,Mentally Ill Defendants,andtheDeathPenalty's
Unraveling,23 Wm. & Mary Bill Rts.J. 487, 511 (Dec. 2014) (identifying thesesix
factors).

90 Nev. 397, 399, 528P.2d1013, 1014 (1974)).

31. ConstruingArt. 1, S 6, andin light of whatcurrentconditionsdictate,

this Courtshouldmodify the commonlaw protectionfor the insane:recognizingthe

challengesto reliability posedby someonesufferingfrom severementalillness,this

30. The NevadaSupremeCourthasrecognizedthatcreaturesof the

commonlaw arenot static.SeeBullion Monarchv. Barrick Goldstrike,131 Nev. 99,

102, 345 P.3d1040, 1041 (2015) (enbane).And further, evenwhere"[o]ur

Constitutionmayhaveadoptedthecommon-lawrule," theNevadaConstitution

"did not freezethe rule'sapplication."Id. Commonlaw rules-evenif adoptedby

theNevadaConstitution-are"subjectto amendment,modificationandabrogation

by thecourtsif currentconditionsso dictate."Id. at 103 (quotingRupertv. Stienne,

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

D. Defendantswho haveseverementalillnessface a greatrisk
of an unreliabledeathsentence.
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1 Courtshouldhold thata personsufferingfrom severementalillness is categorically

2 exemptfrom the deathpenalty.

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

32. As discussedabove,under§ 6, it would be cruelor unusualto execute

someonewho was insaneat the time of theoffense,during theproceedings,or at the

time ofexecution.SeeArgumentS A.l.a, above.In contemporaryterms,these

protectionsarethe "not guilty by reasonof insanity" defense,right to competence

during trial proceedings,andtheprohibitionagainstexecutingthe insane.See

Fingerv. State,117 Nev. 548, 27 P.3d66 (2001); Calvin u. State,122 Nev. 1178, 147

P.3d1097 (2006);Ford v. Wainwright, 477U.S. 399 (1986).

33. But thecommonlaw protectionsdo not reflectcontemporaryneedsfor

reliability in capitalcases.Justlike thecommonlaw protectionsfor childrenand

the intellectuallydisableddid not ensurereliabledeathsentences,the commonlaw

protectionsfor thementallyill do not ensurereliabledeathsentences.Indeed,the

six factorsflowing from Atkins andRoperdemonstratehow severementalillness­

like intellectualdisability andbeinga juvenile-preventsa reliableadjudication.

And for severementalillness,thecasefor a categoricalexemptionis stronger.

34. The six factorsalsosuggestdifferentapproachesto defining the term

"severementalillness."This Courtcouldadoptthe narrowestdefinition of "severe

mentalillness" recognizedby theAmericanBarAssociationandtheAmerican

PsychologicalAssociation.AmericanBarAssociation,DeathPenaltyDue Process

ReviewProject,SevereMentalIllnessand theDeathPenaltyDec.2016)
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1 [hereinafterABA, SevereMental Illness].37Underthis definition, severemental

2 illness"refers to a narrowersetof diagnosesthanmentalillness,"namely"mental

3 disordersthatcarrycertaindiagnoses,suchasschizophrenia,bipolardisorder,and

4 majordepression;thatarerelativelypersistent(e.g., lastingat leasta year);and

5 thatresultin comparativelysevereimpairmentin majorareasof functioning."Id.

6 at 9 (quotingAmericanPsychologicalAssociation,AssessmentandTreatmentof

7 SeriousMentalIllness,at 5 (Aug. 2009)).38This definitionprovidesthreeelements:

8 oneof theenumerateddiagnoses(schizophrenia;bipolar I disorder;andmajor

9 depression),that is relativelypersistent,andthatresultsin comparativelysevere

10 impairmentin majorareasof functioning.Id. at 9, 11-12.

11 35. As a secondoption, this Courtcould adoptthe six factorsidentifiedby

12 ProfessorSundbyandhold thata mentalillnessqualifiesasseverementalillness

13 if, applyingthosesix factors,it posestoo high a risk of anunreliablesentence.

14 36. Undereitherapproach,Ybarra'smentalillnessqualifiesasa "severe

15 mentalillness."

16

17

18

19

20

21

22

23

37 ABA, SevereMentalIllness is availableat
https://www.prisonpolicy.org/scans/aba/SevereMentalillnessandtheDeathPenalty_W
hitePaper.pdf(lastaccessedon May 24, 2024).

38 AmericanPsychologicalAssociation,AssessmentandTreatmentof Serious
MentalIllness (Aug. 2009) is availableat:
https://www.apa.org/practice/resources/smi-proficiency.pdf(lastaccessedon Sept.
10, 2019).TheAmericanPsychologicalAssociationrecognizesthat the "lack of
appropriateresourcesfor peoplewith seriousmentalillness is increasingly
recognizedasa systemicproblem."SeeAmericanPsychologicalAssociation,
AssessmentandTreatmentof SeriousMentalIllness,
https://www.apa.org/practice/resources/treatment-mental(lastaccessedonMay 24,
2024).
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(LakesCrossing)becausehe wassufferingfrom "extremelydisturbingdelusions"

attorneyshaddifficulties workingwith him. Ybarrawasfound incompetentto stand

trial andsentto LakesCrossingCenterfor theMentally DisorderedOffender

that"disturbedtheprogressof this case."Ex. 26 at 62. Notably, thesedelusions

impairedYbarra'sability to work with his attorneysbecauseYbarra"beganto

believethat [one of his attorney's]wasSatan'sbrotherandthatthe District

37. Atkins recognizesthata defendant'sintellectualdisability undermines

counsel'sability to representthem, in turnunderminingthe reliability of the

sentencingdetermination.SeeAtkins, 536U.S. at 320-21.This concernapplieswith

equalforce to thosesufferingseverementalillness.Clientssufferingmentalillness

will often resistthe label,strainingtherelationshipwith counsel.Sundby,23 Wm.

& Mary Bill Rts.J. at 513-14.For example,in the "Unabomber"case,the defendant

"was representedby a talentedandexperiencedteamof lawyers,but he repeatedly

tried to dismissthembecausetheywantedto presenthis mentalillnessas

mitigation, theevidencethatpresentedthebestchancefor a life sentence."Id. at

514.This problemis exacerbatedby a mentallyill client'scompromisedthinking

processandtheunpredictableeffect of medication.See,e.g.,AmericanPsychological

Association,DiagnosticandStatisticalManualofMentalDisorders113-15(5thed.,

Text Revision2022) (delusionsandhallucinationspartof diagnosticcriteria for

schizophrenia).

38. Theseconcernsareexemplifiedhere.For example,Ybarra'strial

Ybarra'sseverementalillness impairshis ability to
work with his attorneys.

l.1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
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1 AttorneywasSatan'sson." Id. He alsobelievedthatoneof his attorney's"wasbeing

2 paidby membersof thecommunityto work againsthis interests."Id. In additionto

3 thesebeliefs,Ybarra"hada numberof othertroublingbeliefs," all of which

4 "preventedhim from communicatingwith [his attorneys],with someothermembers

5 of thePublicDefender'sOffice" andthings"becamedifficult." Id. For example,

6 Ybarradid not trusthis attorneysand,at onepoint, he referredto StevenMcGuire

7 as ''McGuire, the liar." Ex. 25 at 90. As a resultof Ybarra'smentalillnessandthese

8 delusions,the trial court foundYbarra"was incompetentto standtrial becausehe

9 wasunableto cooperateandcommunicatewith his counsel."Id.

10 39. Furthermore,Ybarra'smentalillnessseverelyinhibitedhis ability to

11 discussthe factsof thecasewith his attorneys.Ex. 26 at 59-60 ("For a long time

12 Robertcouldnot give anaccountto his attorneys...of theeventsof thatevening.").

13 40. Thus,Ybarra'smentalillnessunderminedcounsel'sability to

14 representYbarraandstrainedhis relationshipwith counsel.

41. Atkins acknowledgedthat intellectuallydisabled"defendantsare

typically poorwitnesses,andtheir demeanormaycreateanunwarranted

impressionoflack of remorsefor their crimes."536 U.S. at 320-21.The mentallyill

areproneto outbursts,makinginappropriatecomments,or engagingin disruptive

behavior.Jurorswho witnesssuchoutbursts"are likely to interpretthe defendant's

actionsasdemonstratinga lack of remorseandan impulsivity that is dangerous."

15

16

17

18

19

20

21

22

23

2. Ybarra'sseverementalillnessrendershim a poor
witness.
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1 Sundby,23 Wm. & Mary Bill Rts. J. at 515,39Thesesameconcernsapply to

2 Ybarra'scase.

3 42. Ybarra lacksself-awarenessof his mentalillness, renderinghim an

4 unreliablenarrator.As notedabove,Ybarrawasunableto providehis attorneys

5 with anaccountof whathappenedon thenight of thecrime for sometime. Ex. 26 at

6 59-60.Ultimately, Ybarra'saccountofwhathappenedon the night in question

7 further illustratesthathis mentalillnessrendershim apoorwitness.Ybarrá's

8 accountof whathappenedcameto him while he wassitting in a jail cell. Ex. 18 at

9 88. While in his cell, a "visual experience... occurred,muchlike a movie, in thathe

10 sawprojectedon thewall of his jail cell theeventsof thatevening."Id. He wasthen

11 ableto describewhathappenedthatevening.Id.

12 43. Ybarra'scounselcommentedonYbarra'sunreliability asa witnessto

13 the jury. During openingstatement,counselrelayedYbarra'saccountof eventsto

14 the jury beforecommentingthatYbarra'saccount was"a bizarreaccount"andthat

15 "someof it doesnot jive with whatwasfoundon theground.Someof it doesnot

16 correspondwith all theevidencewe havefrom othersources."Ex. 26 at 61. Trial

17 counselacknowledgedthatYbarra'smentalillnessrendershim a poorwitness,

18 noting that it would be "very strange"if Ybarra"could observeandrecallandrelate

19 the way we observerecall, andrelate,thoseof us who arefortunatenot to be

20 afflicted this way." Id.

21

22

23 39 Citing StephenP. Garvey,AggravationandMitigation in CapitalCases:
WhatDo JurorsThink? 98 Colum. L. Rev. 1538, 1563, & n.22 (1998).
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1

2

3. Ybarra'sseverementalillnesscausesdistortionsin
his thinking processthatare likely to producebad
decisions.

3 44. Roperrecognizedthatjuveniles'immaturitycould "often resultin

4 impetuousandill-consideredactionsandbehaviors."543 U.S. at 569. Severemental

5 illness,by definition, increasesthechancesof baddecision-making."[T]he

6 reliability of thepenaltyphasecanbejeopardizedbecauseof thenecessityof relying

7 on a mentallyill defendantto makekey strategicdecisionsinvolving constitutional

8 rights." Sundby,23 Wm. & Mary Bill Rts. J. at 516.

9 45. It is no exaggerationto refer to this caseasa seriesof ill-considered

10 actionsandbehaviorsresultingfrom Ybarra'simpaireddecision-makingprocess.

11 Ybarra'smentalillnesscausedhim to experiencedelusionsandhallucinationsthat

12 if he sacrificedsomebody,his wife would returnto him. Ex. 26 at 54.

46. Atkins recognizedintellectualdisability wasa double-edgedswordas

mitigatingevidencebecauseit may "enhancethe likelihood that the aggravating

factorof future dangerousnesswill be foundby the jury." 536 U.S. at 321.Roper

alsonotedthatyouthcouldbeviewedagainsta juveniledefendant.543 U.S. at 573.

47. Severementalillnessasa mitigatingcircumstanceraisesthesame

difficulty asjurorsmayview it asaggravating.This considerationis strongerwith

severementalillness, in a caselike Ybarra'swherehepleadednot guilty by reason

of insanity.Accordingto trial counsel,Ybarra"hearda voice thatsaidyou will get

[your wife] backif you sacrificesomebody.In his despairanddelusionsand

13

14

15

16

17

18

19

20

21

22

23

4. Ybarra'sseverementalillnesshasa double-edged
nature.
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1 psychosis,he heededthatvoice, perhapsnot recognizingor perhapsin-spiteof

2 recognizingit asthevoice thathe took to be a voice of Satan."Ex. 26 at 60; seealso

3 Ex. 7 atpg. 48, 55-56(diagnosingYbarrawith, amongotherthings,"Schizophrenia,

4 Continuous"andexplainingYbarra'spsychoticsymptomsat the time of this

5 evaluationwere"consistentwith previousrecordsandevaluations").Thus,Ybarra's

6 mentalillnessled to delusionsandhallucinationsthatcontributed,in largepart, to

7 theunderlyingoffenses.

Id. at 521.

49. A numberof expertwitnessestestifiedatYbarra'strial. TheState

calledthreewitnessesto testify asexpertsin the field of eitherpsychologyor

psychiatry.SeeEx. 28 at 807-830;Ex. 29 at 831-866(testimonyof psychologistDr.

Martin Gutride);Ex. 29 at 902--925(testimonyof psychiatristDr. DonaldMolde);

andEx. 29 at 1064-1085(testimonyofpsychiatristDr. Lynn Gerow).And the

defensecalledfour expertwitnessesof its own. SeeEx. 28 at 580-632(testimonyof

48. Severementalillnessalsoposesa risk thatexpertsmight disagree,

confusingthe issuesfor jurors.SeeRoper,543U.S. at 573.This problemis

particularlydifficult becauseof jurors' tendencyto discountdefenseexperts,while

not similarly discountingprosecutionexperts.Sundby,23 Wm. & Mary Bill Rts.J.

at 520. "The question... is not whetherexperts'diagnosesmaysometimesbe

incorrect,but whetherjurors arecapableof sifting throughthecompeting

psychiatrictestimonyto determinewhich testimonyis reliableandwhich is not."

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

5. The complexityandconflicting views of expertswho
haveevaluatedYbarrawere likely to confusejurors.

75

AA04845



1 psychologistDr. Terry Weyl); Ex. 28 at 633-807(testimonyof psychiatristDr. Louis

2 Richnak,Jr.,); Ex. 29 at 899-902(testimonyof psychologistDr. Martin Gutride);

3 andEx. 29 at 926-972;992-1049(testimonyofpsychiatristDr. JohnChappel).The

4 testimonyof theseexpertspresentedconflicting views to the jury andconfusedthe

5 issuesof competencyto standtrial, sanityon thenight of theoffense,andserious

6 mentalillness.

7 50. This confusionwasmagnifieddue to the factsof this case.Because

8 Ybarrapleadednot guilty by reasonof insanity,his mentalstateat the time of the

9 crime wasthrustto the forefront. Someexpertstestifiedto Ybarra'smentalhealth

10 on the night of thecrime while othersfocusedon Ybarra'smentalhealthcloserto

11 the time of trial. Thus,not only did theexpertwitnessesintermingletheconcepts

12 competency,sanity,andseriousmentalillness,but the relevanttime periodsin

13 which theybasedtheir opinionwerealsounclear.And, asbecameclearat trial,

14 thereweretimeswherethecourtsteppedin anddisagreedwith theexpert,adding

15 anotherlayerof informationjurorsneededto sift throughto determinecredibility.

16 For example,on cross-examination,Dr. Gerow testifiedthatwhile he foundYbarra

17 competentto standtrial, thecourtultimatelydisagreedandfoundYbarra

18 incompetentto standtrial. Bx. 18 at 248-249.

19 51. Ybarra'scasedemonstratesa fundamentaltruth aboutseveremental

20 illness: the taskof understandingmentalillness,evenamongexperts,invites

21 disagreement.Lay jurorscannotbe expectedto weighandunderstandsomething

22 thatevendiagnosticiansdisagreewith, especiallyin a caselike this wheremultiple

23 issuesandtime periodsare intermingled.
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1 52. Thecomplexityof theexpertopinionssurroundingYbarra'smental

2 healthandhis competencyto standtrial werefurthercomplicatedby his

3 medications.Forapproximatelyeightmonthsprior to andduringtrial, Ybarrawas

4 medicatedusingextremelyhigh dosesof sedatives,including3000mg. of lithium

5 perday.Ex. 21 at 4, 5.

53. Roperrecognizedthatthe "brutality or cold-bloodednature"of a

particularcrimeposeda problemto the considerationof youthasa mitigating

circumstance.543 U.S. at 573. Severementalillnessalsoposesthisproblem.

Murderscommittedby thosesufferingseverementalillnessare likely to reflectthe

severityof the mentalillness.Therecanbe no questionthat the factsof the instant

offenseweighedheavily in jurors' minds.SeeYbarrav. State,100Nev. 167, 170-71,

679P.2d797, 798-99(1984) (describingoffense).In fact, at trial Ybarra'sattorneys

commentedon thesefacts.Ex. 26 at 43 (noting thattherewere"a numberof

factors"thatdemonstratedYbarra'sinsanityon the night of thecrime andthe

"moststriking one is the natureof the act").

6

7

8

9

10

11

12

13

14

15

16

17

6. The brutality of the crime could precludejurors from
properlyconsideringYbarra'sseverementalillness.

E. It is cruel andunusualto executesomeonewho hassevere
18 mentalillness.

19 54. Thecommonlaw recognizedthe reducedculpability of infants,the

20 intellectuallydisabled,andthementallyill, andso thecommonlaw provided

21 specialprotectionsto thesegroups.Thoughthesetermshavebecomeantiquated,

22 theconcernsmotivatingthemhavenot.

23
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1 55. Contemporarydeathpenaltyjurisprudencehasalreadyrecognizedthe

2 needfor specialprotectionsfor juvenilesandthe intellectuallydisabled,thus the

3 deathpenaltyis no longeravailableto punishtheseoffenders.Both groupsare less

4 culpablebecauseof their status.But anotherreasonjustifies thespecialprotection

5 for juvenilesandthe intellectuallydisabled:the inability to reliably classifythese

6 individualsasbeingtheworst of theworst.

7 56. Those,like Ybarra,who sufferfrom severementalillnessalsocannot

8 be reliably classifiedastheworstof theworst.Thus, this Courtshouldrecognize

9 that,just as the federalConstitutionprohibitstheexecutionof juvenileoffenders

10 andthe intellectuallydisabled,theNevadaConstitutionprohibitstheexecutionof

11 the severelymentallyill.

57. Only two penologicalpurposesareservedby thedeathpenalty:

retributionanddeterrence.SeeAtkins, 536 U.S. at 318-19.Neitherof these

purposessupportsexecutingsomeonewho suffersfrom severementalillness.

58. Retributiondoesnot justify executingthe severelymentallyill. "[T]he

severityof theappropriatepunishmentnecessarilydependson theculpability of the

offender."Id. at319. In Atkins, the Courtnotedthat"[i]f the culpability of the

averagemurdereris insufficient to justify theextremesanctionavailableto the

State,the lesserculpability of thementallyretardedoffendersurelydoesnot merit

that form of retribution."Id. The samereasoningappliesto someonewho suffers

from severementalillness.Sucha personis lessculpablebecausehis mentalillness

12

13

14

15

16

17

18

19

20

21

22

23

l. No penologicalpurposeis servedby executing
someonewho suffersfrom severementalillness.
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1 interfereswith his thoughtprocesses.Indeed,theNevadaSupremeCourthas

2 recognizedthe long tradition thatsomeonewith a reducedmentalstateis less

3 culpable.SeeFingeru. State,177 Nev. 548, 555, 27 P.3d66, 71 (2001).

4 59. Deterrencealsodoesnot justify executingthe severelymentallyill.

5 Capitalpunishmentcould deteronly murderthat is the resultof premeditationand

6 deliberation.Atkins, 536U.S. at 319 (citing Enmundv. Florida, 458U.S. 782, 799

7 (1982)).But, theAtkins Court noted,someonewith cognitiveandbehavioral

8 impairmentsis, by definition, lesscapableofengagingin logical reasoning.Atkins,

9 536U.S. at 320. This is asmuch-ifnot more-thecasefor the severelymentallyill

10 asit is for the intellectuallydisabled.

11 60. Becauseneitherjustification for thedeathpenaltysupportsthe

12 executionof someonesufferingfrom severementalillness, this Courtshouldfind

13 that theEighthAmendmentsprohibitsexecutionof someonesufferingfrom severe

14 mentalillness.And becauseYbarrasuffersfrom severementalillness, this Court

15 shouldgrantYbarrarelief.

16

17

2. The evolvingstandardsof decencywithin Nevada
reflect that it is unconstitutionalto executesomeone
with severementalillness.

18 61. Excessivepunishmentsareprohibitedby theEighthAmendment.See,

19 e.g.,Atkins, 586 U.S. at 311. In determiningwhatpunishmentis excessive,the

20 SupremeCourtappliesnot "the standardsthatprevailedin 1685whenLord

21 Jeffreyspresidedover the 'Bloody Assizes'or whentheBill of Rightswasadopted,

22 but ratherby thosethatcurrentlyprevail." Id. This assessmentrelieson the

23 "evolving standardsof decencythatmarktheprogressof a maturingsociety."Id.
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1 Thus, this Courtshouldassesswhetherthereis a consensusthata sentenceis

2 excessiveby consideringlegislation,judicial decisions,prosecutionandsentencing

3 trends,polling data,consensusamongprofessionalorganizations,andtheviewsof

4 the internationalcommunity.SeeAtkins, 536 U.S.at 316; seealso id. at n.21.

5 62. Here, thereis a rising consensusagainstexecutingthosewho suffer

6 from severementalillness.Professionalorganizationsagreethatthosewho suffer

7 from severementalillnessshouldbe exemptfrom thedeathpenalty.40Notably, in

8 2021,JohnDabritz, a mentallyill man,wassentencedto life in prisonwithout the

9 possibilityof paroleafterhe pleadedguilty but mentallyill to, amongotherthings,

10 first degreemurderandthird-degreearson.Rio Lacanlale,Mangets life without

11 parolein killing of Nevadastatetrooper,LAS VEGAS REV. J. (Sept.28, 2021).In

12 exchange,theWhite PineCountyDistrict Attorney'sOffice "agreedto pull capital

13 punishmentoff the table."Id.

14 63. The internationalcommunityalsodisfavorsthe executionof thosewith

15 severementalillness.ABA, SevereMentalIllnessandtheDeathPenalty,at 35. The

16 InternationalCovenanton Civil andPolitical Rightsprohibitsthe arbitrary

17 deprivationof life andrestrictsthe impositionof thedeathpenaltyin countriesthat

18 havenot abolishedit to "only themostseriouscrimesin accordancewith the law in

19

20

21

22

23

40 See,e.g.,MentalDisability andtheDeathPenalty,AmericanPsychological
AssociationCouncilPolicy Manual,ChapterIV (2006)availableat
http://apa.org/about/policy/chapter-4b.aspx#death-penalty(lastvisitedMay 24,
2024);NationalAlliance on Mental Illness,http:www.nami.org/Learn-More/Mental­
Health-Public-Policy/Death-Penalty(lastvisitedMay 24, 2024);ABA, SevereMental
Illness is availableat
https://www.prisonpolicy.org/scans/aba/SevereMentalllnessandtheDeathPenalty_W
hitePaper.pdf(lastaccessedon May 24, 2024).
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1 force at the time of the commissionof the crimeandnotcontraryto theprovisionof

2 thepresentCovenant...." Art. 6, $ 2. The Covenantfurtherprohibitstortureand

3 "cruel andinhumanor degradingtreatmentor punishment"andguaranteesa fair

4 andpublic hearingby a competentandindependent,andimpartial tribunal.Arts. 7,

5 14. Theseprovisionsprohibit theexecutionof someonewho suffersfrom severe

6 mentalillness.SeeRichardJ. Wilson, TheDeathPenalty& MentalIllness in

7 InternationalHumanRightsLaw: TowardAbolition, 73 Wash.& LeeL. Rev. 1469,

8 1485-98(2016);seealsoABA, SevereMentalIllnessandtheDeathPenaltyat 35-36.

9 F. InformationRelevantto Questions17-19of NRS 34.735

10 64. This groundhasnotbeenpreviouslypresentedandis filed morethan 1

11 yearafter the filing of a decisionon directappeal.However,anyproceduraldefault

12 is excusedbecausefailing to considerthis claim will resultin a miscarriageof

13 justice.

14 65. Nevadacourtsmustexcuseproceduraldefault if the failure to consider

15 a claim will resultin a "fundamentalmiscarriageof justice."Pellegriniv. State,117

16 Nev. 860, 887,34 P.3d519, 537 (2001)."[T]his standardcanbe metwherethe

17 petitionermakesa colorable showinghe is actuallyinnocentof the crime or he is

18 ineligible for the deathpenalty."Id. Underthis exceptionto proceduraldefault, the

19 petitioner"mustshowby clearandconvincingevidencethat,but for a constitutional

20 error, no reasonablejuror would havefound him deatheligible." Id.; seealsoLeslie

21 v. Warden, ll8 Nev. 773, 780,59 P.3d440, 445 (2002)(finding actualinnocence

22 wheretherewasa reasonableprobability thatpetitionerwasactuallyinnocentof

23 the deathpenalty).
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1 66. Ybarrais ineligible for the deathpenalty:theNevadaandfederal

2 constitutionsprohibit theexecutionof someonewho suffersfrom severemental

3 illness.Ybarrasuffersfrom severementalillness.BecauseYbarrais ineligible for

4 the deathpenalty,he hasestablisheda fundamentalmiscarriageof justice.

5 G. RobertYbarra is ineligible for the deathpenalty.

6 67. "[D]eath is a punishmentdifferent from all othersanctionsin kind

7 ratherthandegree."Woodsonv. North Carolina,428 U.S. 280, 303-04(1976).In

8 light of this, the SupremeCourt'sEighthAmendmentrecognizesthat"an

9 individualizeddecisionis essentialin capitalcases."Lockett v. Ohio, 438 U.S. 586,

10 605 (1978) (plurality opinion) (Burger,C.J., Stewart,Powell, Stevens,JJ.).To

11 ensurean individualizeddecision,the SupremeCourthasrepeatedlyemphasized

12 thatthe factfindermustbe able to considerall mitigationevidence.SeeEddingsv.

13 Oklahoma,455 U.S. 104, 112 (1982) ("By holding that the sentencerin capitalcases

14 mustbepermittedto considerany relevantmitigating factor, the rule in Lockett

15 recognizesthata consistencyproducedby ignoring individual differencesis a false

16 consistency.");seealsoSkipperv. SouthCarolina,476 U.S. 1, 4 (1986) ("the

17 sentencermaynot refuseto consideror bepreventedfrom considering'anyrelevant

18 mitigatingevidence.").

19 68. This precedent"makesclearthat it is not enoughsimply to allow the

20 defendantto presentmitigatingevidenceto the sentencer.The sentencermustalso

21 beable to considerandgive effect to thatevidencein imposingsentence."Penryv.

22 Lynaugh,492U.S. 302, 319 (1989)overruledon othergroundsby Atkins v. Virginia,

23 536U.S. 304 (2002).
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69. Severementalillness,by its nature,interfereswith a defendant's

ability to navigatehis way throughthecriminal justicesystem.This interference

preventsa fair proceeding.Becauseof this, this Courtshouldrecognizethat

someonewho suffersfrom severementalillness is exemptfrom capitalpunishment.

And becauseYbarra'smentalillnessrendershim ineligible for thedeathpenalty,

this Courtmustgranthis petitionfor writ of habeascorpus.Theexecutionof

someonewho is categoricallyineligible for thatpunishmentis prejudicialperse.
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1 Claim Three:Nevada'sdeathpenaltystatutesareunconstitutional
becauseRobertYbarracannotraisehis own incompetencyto be

2 executed.

3 Ybarra'sconvictionsanddeathsentenceare invalid underthe stateand

4 federalconstitutionalguaranteesof dueprocessandfreedomfrom crueland

5 unusualpunishmentbecausethe statestatutoryschemedoesnotpermithim to

6 raisea reasonabledoubtregardinghis competencyto be executed.U.S. Const.art.

7 VI, amends.VIII andXIV; Nev. Const.art. 1, $$1, 3, 6, and8.

8 SupportingFacts

l. TheEighthAmendment'sbanon cruelandunusualpunishment

precludesexecutingaprisonwho has"lost his sanity" aftersentencing.Ford v.

Wainwright, 477 U.S. 399, 406 (1986).And it prohibitstheexecutionof someone

whosementalillnesspreventshim from "rational[ly] understanding'why the State

seeksto imposethatpunishment."Madisonv. Alabama,586 U.S. 265, 267 (2019)

(citing Panettiv. Quarterman,551 U.S. 930, 959 (2007)).The reasonsunderlying

thisprohibition is that"killing onewho hasno capacity'to understandhis crimeor

punishment'simply offendshumanity."'Ford, 477U.S. at 407, 409.

2. In offering guidanceon how to identify prisonersthata statemay not

execute,theSupremeCourtexplainedthatthe "critical questionis whethera

'prisoner'smentalstateis so distortedby a mentalillness'thathe lacksa 'rational

understanding'of 'theState'srationalefor [his] execution."Madison,586 U.S. at

269 (quotingPanetti,551 U.S. at 958-59).Putdifferently, "the issueis whethera

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

A. The Constitutionprohibitsthe executionof someonewho is
incompetentto be executed.
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1 'prisoner'sconceptof reality' is 'so impair[ed]' thathecannotgrasptheexecution's

2 'meaningor purpose'or the 'link between[his] crime andits punishment."Madison,

3 586U.S. at 269 (quotingPanetti,551 U.S. at 958, 960).

4 3. In Madison,thepetitionerwasdiagnosedwith dementia.Madison,586

5 U.S. at269.TheSupremeCourtexplainedthata personlackingmemoryof his

6 crime maystill rationallyunderstandwhy the Stateseeksto executehim, so

7 executingan individual solelybecausehe cannotremembercommittinghis crime

8 doesnot run afoul of theEighthAmendment.Id. at 274-75.But "a personsuffering

9 from dementiamaybeunableto rationallyunderstandthe reasonsfor his sentence"

10 and, if so, "the EighthAmendmentdoesnot allow his execution."Id. at 275.

11

12

13

B.

4.

UnderNevadalaw, thereis no constitutionalmechanism
for someonewho is incompetentto be executedto raisehis
incompetencyto be executed.

Nevadalaw doesnotprovidea mechanismfor which someonewho is

14 incompetentto be executedcanraisehis incompetency.Instead,Nevadalaw

15 unconstitutionallypermitsonly theDirectorof the NevadaDepartmentof

16 Correctionsto raiseincompetency.NRS 176.425outlinestheprocedurefor a sanity

17 investigationandsubsection(1) providesfor, in relevantpart, the following:

18 I, afterjudgmentof death,thereis a goodreasonto believe
that the defendanthasbecomeinsane,the Director of the

19 Departmentof Correctionsto whom the convictedperson
has been delivered for executionmay by a petition in

20 writing, verified by a physician,petitiona district judgeof
thedistrict courtof thecountyin which the stateprisonis

21 situated,allegingthepresentinsanityof suchperson[.]

22 The statutecontinues,listing the requirementsof the judgeshouldthe Directorof

23 the NevadaDepartmentof Correctionsinitiate competencyproceedings.
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1 5. ProvidingtheDirectorof theNevadaDepartmentof Correctionswith

2 the soleauthorityto raisean incompetencyto be executedclaim createsobvious

3 concernincluding,mostnotably,how theDirector-whopresumablydoesnot

4 interactwith inmateson Nevada'sdeathrow-wouldcometo learnof an inmate's

5 incompetencyto be executed.And thestatuteis silenton anyprovisionrequiring

6 theDirector to avail himselfof anysuchknowledgeor informationthatwould cause

7 him to becomeawareof an inmate'sincompetence.

Directorof theDepartmentof Correctionscaninitiate competencyproceedingsbut

asdemonstratedby theplain languageof thestatute,theDirectorhasdiscretionin

determiningwhetherto initiate competencyproceedings.SeeNRS 176.425(1)

(notingthattheDirector "may" petitiona district judgealleginginsanity).

7. Exacerbatingthis problem,medicalstaffareprohibitedfrom

participatingin a competencyto be executedevaluation.Ex. 33.

8

9

10

11

12

13

14

15

6.

8.

Not only is thestatuteproblematicin that it providesthatonly the

TheNevadaSupremeCourthighlightedthe discretionarynatureof

16 this statute,noting that"NRS 176.425(1)providesthat the Director"may" petition

17 thedistrict court to allegethat theconvictedpersonis insane."Calambroex rel.

18 Calambrow. SecondJud.Dist. Ci. (State),114Nev. 961, 973, 964P.2d784, 801

19 (1998).It continued,acknowledgingthat"[a]rguably. .. evenif an inmatewas

20 clearly insane,the Directorwould havethe discretionnot to petition thecourt." Id.

21 And, in dicta, theNevadaSupremeCourtalludedto theunconstitutionalityof NRS

22 176.425,noting that thepetitionerargued"with someforce that interpretingthe

23 statuteto allow theDirectorsuchunfettereddiscretionwould renderit
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l unconstitutional."Calambro,114Nev. at 973, 964P.2dat 801. However,the

2 NevadaSupremeCourtultimatelydeterminedit did not needto addressthis

3 specificissuein resolvingthe case.Id.

4 9. TheDirector'sdiscretion,coupledwith the fact thatNevadalaw does

5 notprovidea mechanismfor Ybarrato challengehis own competencyand, instead,

6 gives theDirector the soleability to raiseincompetencyto be executedis

7 unconstitutional.As written, NRS 176.425fostersanenvironmentin which the

8 Director is eithersimply unawareof an inmate'sincompetency-withoutplacinga

9 requirementthat theDirector takestepsto becomeaware-oris awareof an

10 inmate'sincompetencybut chooses,in his discretion,not to raisethe issue.This

11 schemeviolatestheEighthAmendment.

41 The closelyrelatedclaim thatYbarrais incompetentto beexecuted­
raisedas Claim Four in this petition-hasbeenraisedbefore,asdiscussedin Claim
Four.

10. On informationandbelief, Ybarra-whoturned71 yearsold in July

2024-isincompetentto be executeddue to dementiaandseriousmentalillness.

Ex. 18. Seeinfra Claim 4.

D. InformationRelevantto Questions17-19of NRS 34.735

11. This claim hasnotbeenpreviouslypresented,andthis claim is being

presentedmore than 1 yearafter the filing of a decisionon directappeal.4The

claim is beingraisednow becauseit wasnot previouslyripe. SeePanetti•
Quarterman,551 U.S. 930, 946 (2007) (acknowledgingcompetencyto be executed

12

13

14

15

16

17

18

19

20

21

22

23

c. RobertYbarra,who is incompetentto be executed,may not
be executed.
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1 claim cannotbe resolveduntil executionis imminent);seealsoStewartv. Matrinez-

2 Villareal, 523 U.S. 637, 64445 (1998);Brown v. Muniz, 889 F.3d661, 668-69(9th

3 Cir. 2018).

the statutoryschemeto protecthis constitutionalrights. In thealternative,Ybarra

requeststhat this Could strikedown thestatuteasunconstitutionalandallow him

the opportunityto havea sanityinvestigationbeforehe facesexecution.

42 Contemporaneouslywith the filing of this statepetition,Ybarrahasa fled
Complaintfor Declaratoryand/orInjunctiveRelief, or in theAlternative,Petition
for Writ of Mandamus,and/orProhibitionseekinga sanityinvestigationin the
EighthJudicialDistrict Court, which is thedistrict courtof the countyin which
Ybarra is currentlyhoused.SeeNRS 176.445.As statedin NRS 176.445,anyorder
from theEighthJudicialDistrict Court will be forwardedto this Courtasthecourt
of conviction.And, Ybarrawill keepthis Court apprisedof theprogressof thatcase.

12. ThestatutedeprivingYbarraof theability to raisethe issueof his own

incompetencyto be executedviolatesstateandfederaldueprocessguarantees.It

violatesproceduraldueprocessby denyingYbarraof anopportunityto be heard

regardinghis ineligibility for execution.It alsoviolatessubstantivedueprocessby

imbuing theDirectorwith theunilateraldiscretionnot to seeka sanity

investigationfor a personwho is incompetent.Theseproceduralandsubstantive

dueprocessviolatesareprejudicialperse.

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

E.

13.

RobertYbarramay not be executedwhile questionsabout
his competencyremain.

This CourtmustsetasideYbarra'sdeathsentencedue to the failure of
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1 Claim Four: RobertYbarra is incompetentto be executed.

2 Ybarra'sconvictionsanddeathsentenceare invalid underthestateand

3 federalconstitutionalguaranteesof dueprocessandfreedomfrom crueland

4 unusualpunishmentdue to Ybarra'sincompetencyto be executed.U.S. Const.art.

5 VI, amends.VIII andXIV; Nev. Const.art. 1, §§1, 3, 6, and8.

6 SupportingFacts

'prisoner'sconceptof reality' is 'so impair[ed]' thathecannotgrasptheexecution's

l. TheEighthAmendment'sbanon cruelandunusualpunishment

precludesexecutinga personwho has"lost his sanity" aftersentencing.Ford v.

Wainwright, 477 U.S. 399, 406 (1986).And it prohibitstheexecutionof someone

whosementalillnesspreventshim from "rational[ly] understanding'why the State

seeksto imposethatpunishment."Madisonv. Alabama,586 U.S. 265, 267 (2019)

(citing Panettiv. Quarterman,551 U.S. 930, 959 (2007).The reasonsunderlying

this prohibition is that"killing onewho hasno capacity'to understandhis crime or

punishment'simply offendshumanity."'Ford, 477U.S. at 407, 409.

2. In determiningwhetheranindividual is incompetentto be executed,

the SupremeCourtexplainedthat the "critical questionis whethera 'prisoner's

mentalstateis sodistortedby a mentalillness'thathe lacksa 'rational

understanding'of 'the State'srationalefor [his] execution."'Madison,586 U.S. at

269 (quotingPanelli,551 U.S. at 958-59).Putdifferently, "the issueis whethera

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

A. The Constitutionprohibits the executionof someonewho is
incompetentto be executed.

89

AA04859



1 'meaningor purpose'or the 'link between[his] crime andits punishment."'Madison,

2 586U.S. at 269 (quotingPanetti,551 U.S.at 958, 960).

3 3. In Madison,thepetitionerwasdiagnosedwith dementia.586U.S. at

4 269.The SupremeCourtexplainedthata personlackingmemoryof his crime may

5 still rationallyunderstandwhy the Stateseeksto exhibit him, so executingan

6 individually solelybecausehecannotremembercommittinghis crime doesnot run

7 afoul of theEighthAmendment.Id. at 274-75.But "a personsufferingfrom

8 dementiamaybe unableto rationallyunderstandthe reasonsfor his sentence"and,

9 if so, "the EighthAmendmentdoesnot allow his execution."Id. at 275.

10

11

12

B.

4.

Mr. Ybarra'sintellectualdisability, schizophrenia,
dementia,andothermentalhealthchallengesrenderhim
incompetentto be executed.

Ybarrais incompetentto beexecuteddue to dementiaandserious

13 mentalillness.43

14 5. Ybarra is intellectuallydisabled.SeesupraClaim One.And he suffers

15 from a slewof mentalhealthchallengesincludingmild neurocognitivedisorderdue

16 to dementia,schizophrenia,catatoniaassociatedwith anothermentaland/or

17 medicaldisorder,andunspecifieddepressivedisorder.

18 6. In 2012,Dr. Mack diagnosedYbarrawith dementiadue to head

19 trauma(TBI). Ex. 5 at 51. Most recently,in May 2024hewasdiagnosedwith mild

20 neurocognitivedisorderdue to dementia.Ex. 7 at 48, 54. Accordingto the National

21 Instituteof Aging, signsandsymptomsof dementiaincludememoryloss,poor

22

23
4° As statedabove,Ybarrahascontemporaneouslyfled a complaintand/or

petitionseekinga sanityinvestigationin the district court of thecountywherehe is
currentlyhoused.Seen.42 above;seealsoNRS 176.425.
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1 judgment,confusion,difficulty with expressiveandreceptivecommunication,and

2 difficulties understandingthings.Ex. 7 at 54. And incarcerationis a substantive

3 risk factor for thedevelopmentof dementiaandcanevenleadto anearlieronsetof

4 dementia.Ex. 7 at 55. During his May 2024evaluation,Ybarra"displayed

5 significantcognitive impairmentsthatimpactedhis ability to completethe

6 evaluationprocedures[.]"Id. at 55. Signsof dementiapresentduring theevaluation

7 includedforgettingwhathe wasdoing in themiddle of the task,difficulties

8 understandingthe tasksaskedof him, andconfusion.Id.

ofperpetualabnormalities(e.g.,delusionsandhallucinations),disorganizedspeech,

grosslydisorganizedor catatonicbehavior,and/ornegativesymptomsthatare

presentfor at leasta month."Ex. 7 at 55. Ybarraexperiencesauditoryandvisual

hallucinationsanddelusions,includinghearingnegativevoicesthatcommandhim

to engagein behaviorsthathe doesnot want to do, tell him he is stupid,or tell him

thattheywill kill his family. Ex. 7 at 56. His delusionsof paranoiaandgrandiosity

causehim to believethatofficers listen to his conversationsthroughoutletsin a

wall. Ex. 7 at 56. As notedby Drs. MillspaughandViljoen, Ybarra'ssymptomsof

psychosiswere"consistentwith previousrecordsandevaluations"aswell asby

family membersbothat trial andmorerecently.Ex. 7 at 56.

8. On informationandbelief, Ybarra-whoturned71 yearsold in July

2024-isincompetentto be executeddue to dementiaandseriousmentalillness.

Ex. 18. Seeinfra Claim 4.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

7. Ybarrawasalsodiagnosedwith schizophrenia,which is the "presence
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1

2

c.

9.

InformationRelevantto Questions17--19 of NRS 84.735

A versionof this claim hasbeenpreviouslypresented,andthis claim is

3 beingpresentedmorethanoneyearafter the filing of the directappeal.See

4 Statementof Add'! Claims, Ybarrav. Godinez,No. CV-N-89-529-ECR,at 9 (D. Nev.

5 May 14, 1990);Am. Pet.for Writ of HabeasCorpusby a Personin StateCustody,

6 Ybarrav. McDaniel, No. CV-N-00-238-ECR(RAM), at 84 (D. Nev. Sept.20, 2002);

7 Petitionfor Writ of HabeasCorpus,Ybarrav. McDaniel, HC-0303002,at 86 (7th

8 Jud.D. Ct. Nev. Mar. 6, 2003).This claim is beingraisednow becauseit wasnot

9 previouslyripe andbecauseexecutingYbarrawould resultin amiscarriageof

10 justice.

be executedcouldnot be determined");seegenerallyBrown, 889 F.3dat 668--69

("Becausea claim ripensonly at the time the factualpredicatesupportinga habeas

claim accrues,Panettiexplainedthat 'Ford-basedincompetencyclaims,asa general

matter,arenot ripe until afterthe time hasrun to file a first federalhabeas

petition'andoftentimesnot until executionis imminent.").

10. The U.S. SupremeCourthasrecognizedthata claim thatapetitioner

is incompetentto be executedis not ripe until anexecutionis imminent.See

Panetti,551 U.S. at 946. This is so becausetheclaim wasprematureandcouldnot

be raisedin prior stateproceedings.Seeid. at 943; seealsoMartinez-Villareal, 523

U.S. at 644-45(noting "becausehis executionwasnot imminent" "his competencyto

11

12

13

14

15

16

17

18

19

20

21

22

23

l. This claim wasnot availableto be raisedin earlier
proceedings.
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11. Alternatively,Nevadacourtsmustexcuseproceduraldefault if the

failure to considera claim will resultin a "fundamentalmiscarriageof justice."

Pellegriniu. State,117 Nev. 860, 887, 34 P.3d519, 537 (2001)."[T]his standardcan

be metwherethepetitionermakesa colorableshowinghe is actuallyinnocentof

thecrime or he is ineligible for thedeathpenalty."Id. Underthis exceptionto

proceduraldefault,thepetitioner"mustshowby clearandconvincingevidencethat,

but for a constitutionalerror,no reasonablejuror would havefoundhim death

eligible." Id.; seealsoLeslie u. Warden,118 Nev. 773, 780, 59 P.3d440, 445 (2002)

(finding actualinnocencewheretherewasa reasonableprobability thatpetitioner

wasactuallyinnocentof the deathpenalty).

12. Ybarra is ineligible for the deathpenalty.The EighthAmendment's

banon cruelandunusualpunishmentprohibitstheexecutionof someonewho is

incompetent.BecauseYbarra is incompetent,he is ineligible for the deathpenalty

andhasestablisheda fundamentalmiscarriageof justice.

D. RobertYbarra'sincompetenceprohibitshis execution.

13. The UnitedStatesSupremeCourt recognizesthat individualswho are

incompetentcannotbe executedbecause"the executionof a prisonerwho cannot

comprehendthereasonsfor his punishmentoffendsmoralvaluesand'servesno

retributivepurpose."Madison,586 U.S. at 269.Here,Ybarra'smentalillnesses,

includingschizophreniaanddementiainterferewith his understandingof thedeath

1

2

3

4

5

6

7

8

9

10

11
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23

2. RobertYbarra'sinnocenceof the deathpenalty
establishesa miscarriageof justice,andthusno
proceduraldefaultmay barconsiderationof this
claim.
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1 sentenceandrenderhim incompetent.And becauseYbarra'sincompetencerenders

2 him ineligible for execution,this Courtmustgranthis petition for writ of habeas

3 corpus.

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

94

AA04864



1 Claim Five: The deprivationof the opportunityto seekclemencyand
Nevada'svagueclemencyregulationsviolate RobertYbarra'sdue

2 processrights.

3 RobertYbarra'sdeathsentenceis invalid underthe stateandfederal

4 constitutionalguaranteesof dueprocess,equalprotection,a reliablesentence,and

5 freedomfrom crueland/orunusualpunishmentsbecausehe will nothavethe

6 opportunityto seekclemencybeforethePardonsBoardbeforehis execution.U.S.

7 Const.amendsV, Vl, VIII, XIV; Nev. Const.Art. I, $1, 5, 6, 8; Art. 4, § 21; 5, § 13,

8 14; NRS 176.425;NAC 213.055,NAC 213.107,andNAC 213.120.

9 SupportingFacts

10 l. "A prisonerundera deathsentenceremainsa living personand

11 consequentlyhasaninterestin his life." OhioAdult ParoleAuth. v. Woodard,523

12 U.S.272,288 (1998) (O'Connor,J., concurringin partandconcurringin the

13 judgment).44This interestcontinuesevenafteran individual is sentencedto death

14 andis protectedby theDue ProcessClause-meaningthata statecannotdeprivea

15 deathrow inmateof their life without dueprocess.Seeid. at 288-89.Thesedue

16 processprotectionsextendto theclemencyprocess.

17 2. Nevadahascreateda clemencyprocess,with theLegislaturepassing

18 numerousstatutesregardingdeathrow inmatesandthe ability to seek

19 commutationof their deathsentence.SeeNRS 213.030, 213.080, 213.085,213.1099.

20

21

22

23

44JusticeO'Connor'sconcurrencein theplurality decisionhasbeentreated
by courtsasbindingprecedent.See,e.g.,Hall v. Barr, No. l 7-cv-2587-TSC,2020WL
6743080,at 3, 9 (D.C. Cir. Nov. 16, 2020) (citing Woodard,523 U.S. at 289 and
referringto JusticeO'Connor'sconcurrenceas"controlling SupremeCourt
precedent");Wellons v. Comm'r, Ga. Dep'tof Corr., 754F.3d 1268, 1269n.2 (11th
Cir. 2014) (recognizingthatJusticeO'Connor'sconcurrence"setbinding
precedent").
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11
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13

14
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16

17

18

19

20
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22

23

3. TheNevadaSupremeCourt acknowledgedin Goldsworthyu. Hannifin,

86 Nev. 252, 256-57,468P.2d350, 353 (1970): "[I]f the legislatureundertakesto

enactlawsgrantingparolewhenit neednot constitutionallyhavedoneso, we think

thoserightsgrantedasactsof clemencyor gracemustbe administeredin

accordancewith conceptsof dueprocess[.]".The NevadaSupremeCourthasalso

acknowledgedthatNRS 213.085providesdeathrow inmateswith anopportunityto

seekcommutationof a deathsentence.SeeColwell v. State,112 Nev. 807, 812, 814

15, 919 P.2d403, 406-08(1996) (rejectingthe argumentthatNRS 213.085denies

capitaldefendantsanopportunityto seekcommutationof their sentenceand

explainingthatthe statuteaddressesoneaspectof clemency).Thus,theremustbe

a mechanismfor a deathrow inmateto gainmeaningfulaccessto theprocess-and

if it existsthenit mustbe administeredin accordancewith dueprocess.

4. Yet, thecurrentclemencyproceduresandregulationsmakethe

processcompletelyinaccessibleto condemnedinmateslike Ybarra.Thecurrent

proceduresdo not accountfor theuniquecircumstancesthatexist in a capitalcase,

do not providecapitaldefendantswith clearinstructionsanddefinitions,nor do the

proceduresprovideeventhemostminimal safeguardsasrequiredby theDue

ProcessClause.Evensomethingassimpleastheopportunityto participatein an

interview is missing.SeeCreechu. IdahoComm'nofPardons& Parole,94 F.4th

851, 855-56(9thCir.), cert. denied,(2024); seealso OhioAdult ParoleAuth. v.

Woodard,523 U.S. 272, 290 (1998) (O'Connor,J., concurringin partandconcurring

in the judgment).
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1 5. Article 5, Section14(2) of theNevadaConstitutionallows theBoardof

2 Pardonsto commuteYbarra'sdeathsentenceto a sentenceof life without the

3 possibilityof parole.ForYbarrato be able to vindicatehis right to seek

4 commutationof his sentence,hemustbeaffordeda meaningfulopportunityto

5 investigateandpresenthis casefor clemencyto thePardonsBoard.

6 6. Ybarraallegeson informationandbeliefthathe will not havethe

7 opportunityto seekcommutationof his deathsentence.óHowever,the State

8 presentlyseeksto executeYbarrabeforehe canappearandpresenthis casebefore

9 the Board.Thus,proceedingwith Ybarra'sexecutionnow beforehe hashadan

10 opportunityto be heardby theBoardviolateshis stateandfederalrights to due

1l processof law.46

12 7. The relevantNevadaAdministrativeCode("NAC") requirements

13 discussedbelow changedafterYbarrawassentenced.The relevantchangesto NAC

14 213 NAC 213.055,NAO 213.107,andNAC 213.120)occurredin 2010,nearlythirty

15 yearsafterYbarrawassentenced.Notably, thesemodificationsoccurredafterMr.

16 ThomasNeviuswasgrantedclemencyby thePardonsBoardin 2002. Mr. Neviusis

17 the last, andonly, deathrow inmateto haveandbeengrantedclemencyin Nevada.

18 SeeAmericanBarAssociation,Nevada,(September26, 2019),

19 https://www.capitalclemency.org/state-clemency-information/nevadal.

20

21

22

23

45 Contemporaneouslywith the fling of this petition,Ybarrahasfiled a
petitionseekingcommutationbeforethePardonsBoard.

46 'To be clear,Ybarradoesnot arguehe is entitledto a certainoutcomefrom
theBoard.Rather,due to his compellinglife interest,he is entitledto haveaccessto
theBoardin a meaningfulcapacity.
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1 8. In a deathpenaltycase,anapplicationfor commutationis analogousto

2 anapplicationfor parole.And similarly to how NRSchapter213 createsa process

3 by which anindividual canapply for parole,NRS 213 alsocontainsvarious

4 provisionsproviding for commutationof a deathsentence.47Theseprovisionsclearly

5 evidencean intentby theLegislatureto providea processto seekcommutationof

6 sentencesby deathrow inmates.However,asit currentlystandsNAC 213, andthe

7 Boardrulescontainvariousprovisionsthatmakeaccessto thePardonsBoard

8 impossiblefor deathrow inmates.

9 9. Ybarra'sinterestin seekingclemencyis a compellinginterestasit is a

10 crucial fail-safemechanismto guardagainstarbitraryandcapriciousstateaction.

11 Thedeprivationof Ybarra'slife througha state-sanctionedexecutionis irrevocable.

12

13

14

A.

10.

The lack of meaningfulaccessto theclemencyprocessand
lack of proceduralsafeguardsviolatesYbarra'sdueprocess
rights.

Dueprocessappliesto clemencyapplicationsandproceedingsfor death

15 row inmatesin their ability to meaningfullyaccesstheprocess."The fundamental

16 requirementof dueprocessis theopportunityto be heardat a meaningfultime and

17 in a meaningfulmanner."Mathewsv. Eldridge,424U.S. 319, 333 (1976) (internal

18 quotationmarksomitted).Mathewsidentifiesthreefactorscourtsshouldconsider

19 in evaluatingtherequirementsof dueprocess;

20 First, the private interest that will be affected by the
official action;second,the risk of anerroneousdeprivation

21 of such interest through the proceduresused and the
probable value, if any, of additional or substitute

22 procedural safeguards;and finally, the Government's
interest,including the function involved andthe fiscal and

23
47 SeeNRS 213.030,213.080,213.085,213.1099.
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Id. at 335.

administrativeburdensthat the additionalor substitute
proceduralrequirementwouldentail.

recognizedthat"processis not anendin itself," and"its constitutionalpurposeis to

protecta substantiveinterestto which the individual hasa legitimateclaim of

entitlement."Olim v. Wakinekona,461 U.S. 238, 250 (1983).

Exceptasotherwiseprovidedin subsection4, a memberof
the Board may selectan applicationfor clemencyfor the
considerationof the Board at a meetingnotwithstanding
the proceduresand criteria establishedby the Secretary
pursuantto subsection1, any regulationof the Board or
the recommendationor absenceof a recommendationfrom
the Director of the Departmentor the Chief Paroleand

The vaguenessandunknowabilityof the processto
accessthe Board'scommutationauthorityviolates
Ybarra'sdueprocessrights.

l.

12. Consideredsingly or cumulatively,the following provisionsof theNAC

violateYbarra'sright to havemeaningfulaccessto thePardonsBoardto seek

commutationof his deathsentencedue to theunknowability,vagueness,andlack of

safeguardstheyprovide:

13. NAC 213.055(2)states:

11. Here,all threefactorsweigh in Ybarra'sfavor. Ybarra'sprivate

interestis his own life. The risk of erroneousdeprivationis great,asthe deprivation

of his life througha state-sanctionedexecutionis irrevocable.TheLegislatureand

theNevadaConstitutionestablishprovisionsfor a deathrow inmateto seek

commutationof his sentence,andtherebycreatea clearandcompellinginterestin

fair accessto theclemencyprocess.SeeNev. Const.Art. 5 § 14; NRS 213.030,

213.080, 213.085,213.1099.And further, theUnitedStatesSupremeCourthas

6

1

2

3

4

5

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
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8
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22

23

ProbationOfficer. A memberof the Boardwho wishes to
select an application for the considerationof the Board
mustinform the Secretaryof theselectionnot lessthan50
daysbeforethedateof themeetingatwhich theBoardwill
considerthe application,unlessthe memberdemonstrates
goodcausefor a shorterperiodof time.

14. NAC 213.055(4)states:"Before a meetingof theBoard,the Governor

may removefrom considerationanyapplicationfor clemencythathasbeenselected

for theconsiderationof theBoard."

15. NAC 213.107states:"Exceptasotherwiseprovidedin subsection2 of

NAC 213.055,theBoardwill not consideranapplicationfor clemencyif otherforms

of judicial or administrativerelief arereasonablyavailableto the applicant."

16. NAC 213.120,entitled"DeathPenalty,"states:

l. Except as otherwiseprovided in subsection2 of NAC
213.055,the Board will not consideran applicationfor a
pardonor the commutationof a punishmentsubmittedby
a personsentencedto the deathpenaltyunlessthe person
hasexhaustedall availablejudicial appeals.

2. If a deathpenalty is beingconsidered,the presenceof
the Governoris requiredandanyjudgmentmustbe made
by a majority of themembersof the Board.48

17. UnderNRS 233B.040,theseprovisionsof theNevadaAdministrative

Codearegiven the sameweightas law:

l. To theextentauthorizedby thestatutesapplicableto it,
eachagencymay adoptreasonableregulationsto aid it in
carryingout the functionsassignedto it by law andshall
adopt such regulationsas are necessaryto the proper
execution of those functions. If adopted and filed in
accordancewith the provisions of this chapter, the

48 NAC 213.055(2)allowsa memberof theBoardto disregardall procedures
andcriteriaandplaceanapplicationon theagendafor consideration.
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19. Theprovisionsin NAC 213.120andNAC 213.055arevagueandcreate

following regulationshave the force of law and must be
enforcedby all peaceofficers:

(a) TheNevadaAdministrativeCode....
18. Whendeterminingwhethera statuteor regulationis vagueand

JudicialDist. Court ex rel. Countyof Clark, 122 Nev. 289, 293,129 P.3d682, 685

(2006).Here,asstatedabove,the relevantprovisionsof the administrativecode

havethe "force of law" asanyotherstatute.As such,theyareanalyzedunderthe

sametwo-factortestfor unconstitutionalvagueness.

violatesdueprocessgenerallya two-factortestunderthevoid-for-vagueness

doctrineis used.Vaguenessexistsif a statuteor rule: "(d) fails to providenotice

sufficientto enablepersonsof ordinaryintelligenceto understandwhatconductis

prohibitedand(2) lacksspecificstandards,hereby encouraging,authorizing,or

evenfailing to preventarbitraryanddiscriminatoryenforcement."Silvar v. Eighth

Nevada'sclemencyprovisionsare
unconstitutionallyvague.

a)

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16 anunconstitutionalviolationof dueprocesswith respectto accessto theclemency

17 processin Nevadafor deathrow inmates.It is unclearwhat"judicial appeals"the

18 requirementsarereferencingasa preconditionto seekingcommutation.The term is

19 not defined,nor is it limited in anycapacityto a form of litigation suchasa habeas

20 petition. It couldbe readto apply only to litigation thatimpactsthesentence,but

21 couldalsoapply to otherforms of litigation a deathrow inmatepursues-suchasa

22 challengeto the lethal injectionprotocol,which couldbe ongoingup until thepoint

23

101

AA04871



1 of death.9In their Criteria for Evaluationof InmateApplicationsfor Clemency,the

2 Boardstatesthat"judicial remediesmustbe exhaustedprior to beingeligible for

3 clemencyreview?0But again,the Boardprovidesno furtherguidanceon what this

4 provisionmeans.The absenceof a definition is problematicas it doesnot inform a

5 deathrow inmatewhethertheyareexpectedto foregoavailablelitigation in order

6 to gainaccessto theBoard'scommutationprocedures.TheBoardalsodoesnot

7 provideanyspecificinstructionsor considerationsfor deathrow inmates.

8 20. Thereis alsono noticeof anykind to the applicantwithin the

9 provisionsto inform a deathrow inmateif a Boardmemberpulledtheir application,

10 andthe Governoroverrodethatdecision.51The two-factortestfrom Silvar renders

11 thesestatutesvaguebecausetheseprovisions:(1) fail to providenoticesufficient to

12 enablepersonsof ordinaryintelligenceto understandwhatconductis prohibitedin

13 termsof judicial appealsand/orotherformsof relief; and(2) lack notice to the

14 applicantregardingwhetherthe applicationwasnot consideredbasedon these

15

16

17

18

19

20

21

22

23

49 'The Nevadastatutesdo not requireany advancenotice to a deathrow
inmateregardingthe lethal injectionprotocolthatwill be usedin his execution.See
NRS 176.355.And thecurrentexecutionprotocoladoptedby theNevada
Departmentof Correctionsonly providesfor sevendaysnoticeof theexecution
protocol.SeeExecutionManual,Section103.0l(B).Theexecutionprotocolalso
providesthattheDirectormaychangetheprotocolaswell asthe drugsusedin the
protocolevenafterwritten notice is givenbut beforetheexecution.EM
103.01B)(1).Thesesectionsof theexecutionprotocolarenot currentlypostedon
NDOC'swebsiteunlike othersectionsof the executionmanual.See
https://doc.nv.gov.5 SeeBoardof Pardons,Criteriafor Evaluationof InmateApplicationsfor
Clemency,
https://pardons.nv.gov/uploadedFiles/pardonsnvgov/content/About/Criteria%20for%
20the%20Evaluation%20of%20Inmate%20Applications%20for%20Clemency%20202
3.pdf(lastvisitedSept.23, 2024).

51 'This provisionis inconsistentwith theNevadaConstitutionasexplained
below.

102

AA04872



1 requirements.Consequently,theseprovisionsfail to preventthearbitraryand

2 discriminatoryobstructionof clemencyaccessfor deathrow inmatesin Nevada.See

3 Siluar u. EighthJud.Dist. Ct. ex rel. Cnty. of Clark, 122 Nev. 289, 293, 129 P.3d

4 682, 685 (2006).

5 21. Similarly, NAC 213.107statesthatanapplicationfor clemencywill

6 notbe consideredif "judicial or administrativereliefarereasonablyavailable."

7 However,it is unclearwhat"reasonablyavailable"means.Then,NAC 213.120uses

8 mandatorylanguageregardingavailablejudicial appeals:"the personhas

9 exhaustedall availablejudicial appeals."Theseprovisionsfail to provideminimal

10 noticeof what is requiredof deathrow inmateswho haveavailableavenuesof

11 litigation.

12 22. Further,theBoardhasalreadyillustratedthatthis rule is not

13 necessarilyenforcedasa matterofpracticeasin thepastyearalonetheyhave

14 disregardedit multiple times,which furthershowcaseshow arbitraryaccessis.

15 While NAC 213.107,213.120,andtheBoard'sown applicationinstructionsand

16 criteriastatethatcasesunderappealand/orwith availablereliefwill not be

17 considered,at theJune2023meetingtheBoardplacedSally Villadere'scaseon the

18 agenda.Villaderehadanactive,pendinghabeaspetition in federaldistrictcourtat

19 the time.52The Boardwould have beenawareof this activecasebeforeplacingit on

20 the agenda,astheApplication for Commutationof Sentencerequiresanapplicant

21 to discloseif anapplicant'scaseis "underappealin a Nevadaor FederalCourt" or if

22

23
62 Villaverdehadfiled a petition for writ of habeascorpuson November8,

2021, in federaldistrict court. SeeVillaverde u. Hutchinget al., CaseNo. 2:21-cv-
01595-GMN-BNWThis casewasnot resolveduntil 2024.
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1 theyplan to appealtheir casein the future.NevadaPardonsBoard,June2023

2 Timeline,

3 https://pardons.nv.gov/uploadedFiles/pardonsnvgov/content/Meetings/2023/june%20

4 timeline.pdfat 3, (lastvisitedSept.23, 2024).

5 23. TheBoardcontinuedVilladere'scaseto theSeptember2023meeting

6 for furtherconsideration.During this meetingit appearedthat theBoardwasnot in

7 full agreementon how to handlecaseswith pendingappeals.During theSeptember

8 2023meeting,theBoardhearda casewith pendingactionfor thesecondtime.

9 JusticeHerdonnotedthattheNevadaAdministrativeCode(NAC) madereferences

10 to pendingappealsbeinga potentialbarrierto placementon theagenda,and

11 expressedconcernsabouttheAttorney Generalnotparticipatingdue to a conflict.

12 This starteda discussionasto theseprovisionsnot beingmandatorydue to NAC

13 213.0552).TheBoardevensolicitedthe counselfor the applicant'spositionon this

14 issue.NevadaBoardofPardonsSeptember2023Meeting,at3:31:39

15 3:45:54/5:20:18,

16 pardons.nv.gov/uploadedFiles/pardonsnvgov/content/Meetings/2023/092023_Pardon

17 sBoard.mp3.Thecasewasultimatelycontinuedfor a third time for the federal

18 habeascaseto resolveso that theAttorneyGeneralcouldparticipate.Id. at

19 3:45:46-3:45:48/5:20:19.However,this public discussionshowshow unclearthe

20 rulesandregulationsare.The Boardhasthepower to disregardits rulesand

21 regulationsin anarbitraryandcapriciousmanner,butwhenandhow it doesso is

22 unclear.

23
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1 24. Villadere'scaseis not unique.During theMarch2024meeting,the

2 BoardhadMia Christmanon the agendaasa communitycase.While Christman

3 wasnot in custody,shehadanactivecasethatwashighly publicizeddue to

4 pendinglitigation betweenChristmanandtheDistrict Attorney'soffice, thestate

5 district court, andtheNevadaSupremeCourt. SeeVanessaMurphy, Las Vegas

6 Judge'sControversialDecisionat Centerof Woman'scase,April 18, 2024,

7 https://www.Snewsnow.com/investigators/las-vegas-judges-controversial-decision-at-

8 center-of-womans-case/.Yet, despitependingjudicial actionandpotentialappeals,

9 Christman'scasewasstill placedon the agendaandheard.

10 25. Again, thecriteria on theBoard'swebsitedoesnothingto assistan

11 ordinarily intelligentpersonin determiningwhat is neededregardingjudicial

12 remediesin orderto pursueclemency,nor doesthecriteriaprovideany guidanceon

13 how to interprettheprovisionscontainedin NAC 213.

14 26. While NAC 213.055mayappearto providea safetyvalve by allowing

15 the rulesandthe requirementsin NAC 213.120to be suspended,theprovisiononly

16 makestheproblemof arbitrarinessworse.NAC 213.055suggeststhatanyBoard

17 member,so long asthegovernordoesnotobject,canoverridetherulessetforth in

18 theNAC andtheBoard'srules.However,this provisiononly makesthe dueprocess

19 issuessurroundingtheclemencyprocessin theNevadamoreunclear,leadingto

20 furtherproblems.

21 27. NAC 213.120andNAC 213.055provideno meaningfulway for a death

22 row inmateto be heardduring the clemencyprocess.

23
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1 28. ThecurrentregulationsandrulesestablishingNevada'sclemency

2 processfor deathrow inmatesareunconstitutional,andeffectively createa system

3 whereNevadahas"arbitrarily denieda prisoneranyaccessto its clemency

4 process."Woodard,523 U.S. at 289 (O'Connor,d., concurring).Moreover, the

5 currentregulationsviolateYbarra'ssubstantivedueprocessrights as it is

6 constitutionallyintolerablefor Ybarra to be forcedto foregoavailablejudicial

7 remediesin orderto receivethe opportunityto seekcommutationof his death

8 sentence.Cf Simmonsv. United States,390U.S. 377, 394 (1968) ("we find it

9 intolerablethatoneconstitutionalright shouldhaveto be surrenderedin orderto

10 assertanother.").

11

12

13

2. The PardonsBoardhasfailed to take into
considerationthe uniquecircumstanceof a deathrow
inmate in seekingclemency,creatingseveral
proceduralgapsthatviolateYbarra'sdueprocess
rights.

14 29. TheBoardhasfailed to provideanavenuefor Ybarrato requesta stay

15 of execution,andfailed to take into considerationthe specificlitigation a deathrow

16 inmateis party to during the laststagesleadingup to a potentialexecution.

Pursuantto NRS 176.415(1),theBoardhasthe authorityto stayan

17

18

19 30.

a) The Boardhasno proceduresor instructionsin
placefor a deathrow inmateto requesta stayof
executionasrequiredunderNRS 176.415.

20 execution.However,NAC 213 andtheBoard'srulesaresilentas to this powerand

21 theprocessby which a deathrow inmatecanrequesttheBoardinvoke it. It is clear

22 by the languageusedthatNRS 176.415dealswith only a stayandnot a

23 commutation-"[t]heexecutionof a judgmentof deathmustbe stayedonly ...."
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1 (emphasisadded).TheBoard, the NevadaAdministrativeCoad,andthe Nevada

2 RevisedStatutesprovideno guidanceor forum to accessa stayor to requestthe

3 Boardinvoke its power.

4 31. It is unclearif askingtheBoard to invoke this powerrequiresa legal

5 pleadingsuchasa motion, a form similar to the standardapplication,or a mere

6 email to the secretary.Thereis no procedurefor acknowledgingthe receiptof sucha

7 requestor whetherit wasgrantedor denied.Thereis no procedureby theBoardfor

8 publishingnoticeof the grantor denialof sucha request.Thereis furtherno

9 procedureor criteria to indicatewhatfactorstheBoardwould takeunder

10 considerationin grantinga stayof execution.A deathrow inmatesuchasYbarra

11 hasno informationat all abouthow to accessa potentiallylifesavingform of relief

12 becausetheBoardhascompletelyfailed to createproceduresto accessit. The

13 absenceof standardsandguidanceis prejudicialasdeathrow inmatesmayreceive

14 as little asthreeweeksnoticeof the dateof anexecutionafterentryof anexecution

15 warrant.SeeNRS 176.495(2)(executiondate"mustbe not lessthan15 daysnor

16 morethan30 daysafter the dateof thewarrant").This lack of safeguardsis the

17 exactsortof situationthatJusticeO'Connorforesawwarrantingjudicial

18 intervention.SeeWoodard,523 U.S. at289 (O'Connor,J., concurring).This lack of

19 safeguardsviolatesYbarra'sdueprocessrights ashe maybe executedbeforethe

20 Boardcouldconsiderwhetherto puthis applicationon anagendaand/orcommute

21 his deathsentenceaftera hearing.

22

23
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1

2

b) The lack of procedureto allow a quorumvote in
placeof' the entireBoarddeprivesa deathrow
inmateof accessto a full and impartialBoard.

3 32. Nevada'sPardonBoardmembershipis a uniqueoutlier. No otherstate

4 hasSupremeCourtJusticesandtheAttorneyGeneralasboardmembersdeciding

5 whetherto grantmercy to thosetheyhavealreadydeniedrelief, fought to keepin

6 custody,or currentlypresidingoveror litigating againstin pendinglitigation. This

7 createsseveralproblemsfor thoseseekingaccessto theclemencyprocess,especially

8 deathrow inmatessuchasYbarra.

9 33. TheAttorneyGeneralis thechiefprosecutorin thestate.Along with

10 representingthe statein federalhabeasmatters,theAttorney Generalalso

11 representsthe statein civil actions.During recentboardmeetingsinvolving cases

12 pending'bothin front of thePardonsBoardandin court,AttorneyGeneralFordhas

13 chosento recusehimself.This includesduringboth theJuneandSeptember2023

14 meetingin which Sally Villaderewason the agendaandpresented.58Villaderehad

15 a pendinghabeaspetition in federaldistrict court,andtheAttorneyGeneral'soffice

16 wasopposingcounselin thematter.Villadere'sattorney,whenaskedaboutthe

17 pendingpetition, notedthatVilladerehadapendingpetitionandwould be willing

18 to dismissif it wasa conditionof gettingrelief from theBoard.NevadaBoardof

19 PardonsJune2023Meeting,at 27:08-27:20/2:52:07,

20

21

22

23

68 SeeNevadaBoardof Pardons,MeetingNoticeandAgendafor June27,
2023Meeting,
https://pardons.nv.gov/uploadedFiles/pardonsnvgov/content/Meetings/2023/AGEND
A%201(1).pdf;seealsoNevadaBoardof Pardons,MeetingNotice andAgendafor
June20, 2023Meeting,
https://pardons.nv.gov/uploadedFiles/pardonsnvgov/content/Meetings/2023/AGEND
A%20l.pdf09-20-23.pdf.
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1 https://pardons.nv.gov/uploadedFiles/pardonsnvgov/content/Meetings/2023/062723_

2 PardonsBoard(l).mp3.The Boardcontinuedto move forwardwith thepresentation

3 despitethis information, includingallowing Villadere to speakdirectly to theBoard.

4 Id. at 33:00/2:52:07.While AttorneyGeneralFord recusedhimself, no substitute

5 wasappointedto sit in his place,nor was therea discussionof a quorumvote.That

6 is becausethereis no mechanismor processby which to obtaina pardonor

7 commutationthrougha quorumvote. This meansthatwhena Boardmember

8 recusesthemselves,or is not presentata meeting,thatvote is countedagainstthe

9 individual requestingcommutation.

10 34. At theJune2023meeting,Attorney GeneralFordstatedthathe was

11 conversingwith counselto decideif he hadto abstainor not dueto thepending

12 federalaction,andthathe neededto determine"what [he] canandcannotdo here."

13 Id. at 28:06-28:33/2:52:07.Ultimately,AttorneyGeneralFordhadto recusehimself

14 from thematter.Id. at 1:11:13-1:11:45.AttorneyGeneralFordagainrecused

15 himselffrom thematterat the September2023meeting.NevadaBoardofPardons

16 September2023Meeting,at 3:35:16--3:36.00/5:20:18,

17 pardons.nv.gov/uploadedFiles/pardonsnvgov/content/Meetings/2023/092023_Pardon

18 sBoard.mp3.

19 35. Villadere'scaseis not the first timeAttorneyGeneralFordhasnoted

20 concerns.At theDecember20, 2022,meetingAttorneyGeneralFordstated:

21 People wonder why I haven't spoke up, I'm sure. It's
becauseI'm wearingseveralhatsright now, one of which

22 is the PardonsBoardandI'm the lawyer for the governor.
And I'm very cautiousof what I sayaboutthe issuesthat

23 we haveto concernourselveswith in thatregard.
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1 Ex. 32 at 77.

maynot appearsignificant, it ensuresthatmanyclemencyapplicants,especially

thosefacing a deathsentence,will neverhaveaccessto the full Boardasrequired

by theNevadaConstitution,andwould go beforetheBoardwith a voteagainst

thembeforetheyareevenable to begintheirpresentation.

37. This gapposesa substantialdueprocessviolation for deathrow

inmateslike Ybarra.For anactionto pass,theNevadaConstitutionrequires"[a]

majority of membersof theStateBoardof PardonsCommissioners."Nev. Const.

Art. 5, § 14(7). The relevantadministrativecodealsoechoestheserequirements.

Whenthe deathpenaltyis beingconsidered,not only is thepresenceof the

Governorrequiredbut also"any judgementmustbe madeby a majority of members

of the Board." NAC 213.120.Thereis no mentionof a quorumto havea judgment

pass-therequirementis not dependenton how manyboardmembersarepresent

but alwayson theentirenine membersof theBoard.This createsa higherburden

for certainapplicantswho mayhaveanabsentBoardmemberfrom their

presentation,or onewho mustrecuse.And regardlessof how compellingapleafor

mercytheypresent,theywill alreadyhaveat leastone"missing"vote due to the

emptyseat.This lackof mechanismfor allowing a quorumvote in these

circumstancesviolatesproceduralandsubstantivedueprocessguarantees.

38. Becauseof Nevada'suniqueprocess,the absenceof a Boardmember

canmeanthe differencebetweenanapplicationbeinggrantedor denied.In the case

of McKinney v. Smith, McKinney only hadsevenout of nineboardmemberspresent

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

36. While the lack of any rulesandregulationsto allow a quorumvote
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1 due to absences.While McKinney obtainedfour out of sevenvotes,theBoard's

2 ExecutiveSecretary"announcedthat the motionhadfailed" becausethe total

3 numberof voteswasnot a majority of theBoardasa whole.McKinney v. Smith, 126

4 Nev. 738, 367 P.3d799, 2010WL 3929207(2010) (unpublishedtabledisposition).5

5 McKinney appealedto theNevadaSupremeCourt.While the courtdeclinedto

6 reachthe meritsof the issueon proceduralgrounds,in herconcurrenceJustice

7 Pickeringnotedthatevenif the courthadreachedthe questionon themerits, it is

8 unlikely the outcomewould have beenin favor of McKinney as"nothingsuggests

9 empoweringa quorummajority to act." McKinney, 2010WL 3929207at3
10 (Pickering,J., concurring).The facts in McKinney illustratethe importanceof

11 havingthe full Boardheara clemencypresentationasenvisionedby theNevada

12 Constitution.Underthecurrentframework,with no possiblesystemof allowing a

13 quorumvote, it is unlikely thata deathrow inmatewould everhavethe ability to

14 presentto the full Boardin violation of their dueprocessrights andtheNevada

15 Constitution.

16 39. Deathrow inmateslike Ybarraareoftenpursuingjudicial remediesup

17 until the momentof their execution.Lethal injection litigation is particularly

18 necessaryin a statelike Nevadathat intendsto usea novel andneverbeforeused

19 executionprotocol,anddeathrow inmateshavethe right to ensurenot only that

20 theirexecutionwill notviolation theEighthAmendment,but to litigate the deeply

21

22

23

54 Ybarrarecognizesthatthis caseis anunpublisheddecisionprior to
January1, 2016,andthereforecannotbecitedasauthority.NRAP 36(c)(3).This
caseis not cited for anyprovisionof law, butonly to show to asa factualmatter
whatoccurredin theMcKinney caseandhow a missingBoardmembercanimpacta
requestfor commutation.
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1 personalmannerof their own death.SeeNancev. Ward, 597 U.S. 159, 164 (2022).

2 TheAttorneyGeneral'soffice is opposingcounselon all thesematters,meaningthat

3 theAttorneyGeneralwould likely haveto recusehimselfon all commutation

4 applications.By failing to ensurepropersafeguardsare in placeto allow an

5 applicantaccessto a full unconflictedBoardby a quorumvote, theBoardhasplaced

6 deathrow inmateslike Ybarra in anuntenableposition.

40. In Floyd v. Stateof Nevada,CaseNo. A-21-832952-W,theStateused

thePardonsBoardrulesasa swordto arguethatMr. Floyd forfeitedhis right to

seekcommutationof his sentenceby availinghimselfof availablejudicial remedies.

Specifically, the Statearguedthat"[a]fter thejury returneda verdictof death

against[Mr. Floyd] backin 2000,hewasobviouslyawareof thepotentialto be

executed.[Mr. Floyd] hadthepotentialto seekclemencysince2000-hedid not

haveto wait till the Statefiled theWarrantof Executionto pursueclemency."Ex.

20 at 14. And also:"[b]y waiting twenty-oneyearsto apply for clemency,[Mr. Floyd]

cannotestablishgoodcauseto explainwhy this claim wasuntimelyandjust raised

for the first time in his third Petition."Id. at 15.

41. Underthecurrentscheme,Ybarrahasnothadyearsto pursue

clemency.Rather,hehasbeenexcludedfrom participatingin theschemeas

litigation hasbeenongoingsincehewasconvictedin 1981.

7

8

9

10
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23

3. Nevada'sclemencyruleshave beenusedagainst
deathrow inmatesin habeaslitigation.
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1

2

4. The Board'smeetingschedulemeanscommutationis
effectivelyunavailablefor a deathrow inmatefacing
anactiveexecutionwarrant.

3 42. Currently,theBoardis requiredto meetat a minimum "at least

4 quarterly."Nev. Const.Art. 5 $ 14(4).66WHile the dateschangefrom yearto year,

5 theBoard'smeetingsalmostalwaystakeplacein March, June,September,and

6 December,with applicationsdueroughly threemonthsbeforeeachmeeting.See

7 NevadaBoardof Pardons,PublicMeetings,https://pardons.nv.gov/Meetings/.These

8 strict datesandmonthsbetweenmeetingsarea concernfor deathrow inmateslike

9 Ybarra.This problemis particularlyacutein light of theBoard'sallegedrulesand

10 restrictionsregardingcaseswith pendingjudicial appeals.This meansthatan

11 inmatefacing imminentexecutionmusthopeto getbeforethe Boardbeforetheir

12 executionwarrantis issued.This is unlikely to occur.

18 43. UnderNevadalaw, the first warrantmustbe issuednot "lessthan60

14 daysnor morethan90 daysfrom time of judgement."NRS 176.345(1)b).However,

15 anynew warrantsafter thatmustbe executed"not lessthan15 daysnor morethan

16 30 daysafter the dateof thewarrant."NRS 176.495(2).With this expeditedtime

17 frame, it would be exceedinglydifficult for a deathrow inmatewith no pending

18 litigation to beplacedon the agendaandhavehis applicationheardbeforean

19 executionoccurs.And theBoardhasno procedurefor whenanemergencyor special

20 meetingis needed.

21

22

23
ss lt hasbeenwell overa decadesincetheBoardhasamendedits regulations,

andNAC 213.020(1)currentlystatesthattheBoard"may meetsemiannuallyor
moreoften." This provisionis in directconflict with theNevadaConstitution.
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1 44. As discussedabove,while NRS 176.415(1)grantsthe Boardthepower

2 to issuea stayof execution,it is unknownhow to requestthattheBoardexercise

3 thatpower.

47. More importantly,this provisiondoesnot provideanavenue,

instructions,or anymethodto requesttheBoardhold a specialmeeting.NRS

176.495waslastamendedin 2003.NRS 176.345was lastamendedin 2001.See

45. The NevadaAdministrativeCodealsocontemplatesthat the Board

couldhold a specialmeetingin NAC 213.020:

l. TheBoardmay meetsemiannuallyor moreoften.

Boardhasnot amendedits regulationsin over a decade.And despitea

constitutionalamendmentnow requiringtheBoardto meetfour timesa yearand

limiting theGovernor'spower,NAC 213 hasnot beenamendedin any respectto

reflect thesechanges.Here, the Governorretainsthe ability to makethe final

decisionregardingif a deathrow inmatefacingexecutiongetsanopportunityto

seekcommutation.56This provisionremainsafter the 2020amendmentandit

violatestheNevadaConstitution.

4
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46.

2. Meetingsmaybeheldduring the secondweekof November
andthesecondweekof May on a datedeterminedby the
Board,unlessotherwisedesignatedby theBoard.

3. Uponthe recommendationof anymemberof theboardor the
Secretary,andwith theconsentof the Governor,a special
meetingof the Boardmaybe held.

However,this provisionhasconstitutionallyproblematicissues.The

22

23 56 'This sortof decision-makingpoweris exactlywhat thevotersrejectedin
2020.
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1 generallyhttps://www.leg.state.nv.us/NRS/NRS-176.html.This occurredyears

2 beforethe Boardlastupdatedits regulations.To ensurethatdeathrow inmateslike

3 Ybarrahaveaccessto theclemencyprocedure,theBoardshouldhaveadopted

4 regulationswith clearinstructionsandsafeguardsfor condemnedinmatesseeking

5 commutationof their deathsentencesin the three-weektime framethatstatelaw

6 providesof noticeof anexecution.They did not do so.57'This lack of safeguardsis

7 the exactsortof situationthatJusticeO'Connorforesawwarrantingjudicial

8 intervention,andamountsto a dueprocessviolation. Woodard,523 U.S. at 289

9 (O'Connor,J., concurring).This meansthatevena petitionerwho would have

10 otherwisebeen(1) placedon theBoard'smeetingagendaand/or(2) receiveda

11 majority vote in favor of commutationrisksexecutionasdeathrow inmateshaveno

12 way of meaningfullyavailing themselvesof theprocess.

57 Of note, in 2010whenthe regulationsweresentby mail to "all law
enforcementagenciesin the Stateof NevadaDistrict Court, to eachNevadaDistrict
Attorney, andto all personson theBoardof PardonsCommissioner'sO mailing
list," no entity representingthe defensecommunitywas included.. See
https://www.leg.state.nv.us/register/2009Register/R085-09A.pdfatpage17.

48. ThecurrentregulationsandrulesestablishingNevada'sclemency

processfor deathrow inmatesareunconstitutional,andeffectivelycreatea system

whereNevadahas"arbitrarily denieda prisoneranyaccessto its clemency

process."Woodard,523 U.S. at 289.This CourtmustthereforevacateYbarra's

deathsentence,or, in thealternative,stayhis executionandorderthePardons

13

14

15

16

17

18

19

20

21

22

23

5. Effectively, Nevadahasno meaningfullyavailable
clemencyprocessfor deathrow inmates.
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1 Boardto considerhis applicationnotwithstandingtherulesgoverningexhaustionof

2 judicial remedies.NRS 176.415(1).

51. Ybarrawill be deniedequalprotectionashe hasnot receivedthesame

processthatotherdeathrow prisonershavebeenaffordedto pursueclemency.And

hewill be deprivedof dueprocessshouldhis executionoccurbeforehe hasthat

opportunity.The deprivationof anopportunityto seekclemencybeforetheBoardis

49. The denialof anopportunityto seekclemencyalsoviolatesYbarra's

constitutionalright to equalprotectionunderthe laws.

50. SchedulingYbarra'sexecutionbeforehecanappearbeforetheBoard,

thestatedeprivesYbarraof theprocesshistoricallyaffordedto deathrow prisoners

to pursueclemency.TheFourteenthAmendment'sguaranteeof equalprotectionis

violatedwhere"discriminationreflectsno policy, but simply arbitraryand

capriciousaction."Bakerv. Carr, 369 U.S. 186, 226 (1962)."The touchstoneof due

processis protectionof the individual againstarbitraryactionof government."Wolff

v. McDonnell, 418 U.S. 539, 558 (1974).Proceduraldueprocessandsubstantivedue

processareseparateandindependentmandatesof theFourteenthAmendment.

Brown v. SupremeCourtof Nevada,476 F. Supp.86, 89 (D. Nev. 1979), reversedon

othergroundsby Brown v. BoardofBar Examinersof StateofNev, 623 F.2d605

(1980).Adequateprocessis a separateandindependentmandateof theFourteenth

Amendment.See,e.g.,Duncanv. Stateof LA, 391 U.S. 145, 148 (1968);Daniel v.

State,119 Nev. 498, 517,78 P.3d890, 903 (2003).

3

4
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B. Denial of the opportunityto seekclemencyviolates
Ybarra'sright to equalprotection.
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1 prejudicialperse. In the alternative,the Statecannotdemonstratebeyonda

2 reasonabledoubtthat the deprivationof anopportunityto seekclemencyis

3 harmless.

branchof governmentis consideredto be co-equal,with inherentpowersto

administerits own affairs"); seealsoNat'l Ass'nofMut Ins. Co. v. StateDept. of

Bus., 139 Nev._,524P.3d470, 476 (2023) ("[T]he NevadaConstitutionincludesa

robustseparationof powersclausethe UnitedStatesConstitutiondoesnot.").

52. The NevadaAdministrativeCodegoverningtheBoard

unconstitutionallydelegatespowerto placeor removeclemencyapplicationswith

the Governorandthe Secretary.

53. "Statesarenot requiredto structuretheir governmentsto incorporate

theseparationof powersdoctrine,but Nevadahasembracedthis doctrineand

incorporatedit into its constitution."Commissionon Ethicsv. Hardy, 125 Nev. 285,

291, 212P.3d1098 1103, (2009) (citationsomitted).

54. Nev. Const.art. 3, § 1 providesthat:

[t]he powers of the Governmentof the State of Nevada
shall be divided into three separatedepartments,the
Legislative, the Executive, and Judicial; and no person
chargedwith the exerciseof powersproperlybelongingto
one of these departmentsshall exerciseany functions,
appertainingto either of the others,except in the cases
expresslydirectedor permittedin this constitution.

AccordBlackjackBondingv. Las VegasMun. Ct., 116 Nev. 1213, 1218, 14 P.3d

1275, 1279 (2000) (recognizingthattheNevadaConstitutionestablishesthat"each

Improperdelegationof powersviolatesthe separationof
powersandYbarra'sdueprocessrights.

c.4
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1 55. The NevadaSupremeCourthasrecognizedthatseparationof powers

2 principlesare"particularlyapplicablewhena constitutionexpresslygrants

3 authorizationto onebranchof government."Heller v. Legislatureof Stateof

4 Nevada,120 Nev. 456, 466,93 P.3d746, 753 (2004)."Article 5, § 14 of theNevada

5 Constitutionvestsauthorityto commutepunishmentandgrantpardonsexclusively

6 in theStateBoardof PardonsCommissioners."Andersonu. State,90 Nev. 385, 887

7 n.1, 528P.2d1023, 1024n.1 (1974) (citationsomitted).

8 l. Improperdelegationof powersto the Governor.

9 56. Severalof theBoard'srulesandregulationsunconstitutionally

10 delegatepowerto theGovernorin violation of the stateconstitution.

11

12

a) NAC 213.055(4)unconstitutionallydelegates
powerto removea clemencyapplicationin the
Governor.

13 57. "[T]he powersof pardonandcommutationhavebeenviewedwith a

14 high degreeof concernfrom the time of Nevada'sbirth asa state.Criminal

15 accountabilitywith its associatedpenaltiesis achievedat substantialsocialcost.We

16 shouldview with equalimportancetheprospectof grantingrelief from lawfully

17 imposedsentences,given thepotentialcostto societyof anundiscerninguseof the

18 Board'spowers."Kelch v. Director, NevadaDept. ofPrisons,107Nev. 827, 833, 822

19 P.2d1094, 1098 (1991) (Steffen,J., concurring).

20 58. During the 1863NevadaConstitutionalConvention,therewasa

21 discussionof theproposedpowersof pardonandreprievewhich were initially

22 vestedin the governor.Id. "History revealsO thatthe initial proposalvestingall

23
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1 suchpowerin the Governorwaschangedto includethe Governor,theJusticesof

2 the SupremeCourtandtheAttorneyGeneralactingby majority rule." Id.

3 59. NAC 213.055(4)grantsthe GovernorauthoritythattheNevadavoters

4 invalidatedby constitutionalamendment.In 2020, thecitizensof Nevadaapproved

5 changesto theBoardof Pardons.58Specifically, thepeoplevotedto requirethe

6 Boardto meetat leastquarterlyandauthorizedtheBoardto grantpardonsand

7 makecommutationdecisionsby a majority vote of memberswithout requiringthe

8 Governorto bepartof themajority vote.Prior to this constitutionalamendmentthe

9 Governor's"yes" vote wasrequiredfor pardonsandsentencereductions.McKinney,

10 Nev. 738, 367 P.3d799,2010WL 3929207(2010)Pickering,J., concurring)

11 (unpublished)(citing Nev. Const.Art. 5, § 14(1)).

12 60. Permittingthe Governorto removean item from theagenda,without

13 input from anyof theothermembers,is the functionalequivalentof requiringthe

14 governor's"yes" vote in orderto obtainaccessto thecommutationprocess.In both

15 instancesno reliefcanbe obtainedunlessthe Governorconsents.In light of the

16 2020amendmentto theNevadaConstitution,NAC 213.055(4)is now an

17 :impermissibledelegationof authority.TheNevadaConstitutionvestsauthorityto

18 grantcommutationsandpardonswith the entireBoard.Nev. Const.art. 5, S 141).

19 TheNevadaConstitutionexplicitly instructs:"A majority of themembersof the

20 StateBoardof PardonsCommissionersis sufficientfor anyactiontakenby the

21

22

23

58 Amy Alonzo, Ballot QuestionResults:VotersRecognizeSame-SexMarriage,
NarrowlyDisagreeon StateEd Oversight,RenoGazetteJournal(PublishedNov. 2,
2020,at 11:23PM; UpdatedNov. 16, 2020,at 3:45 p.m.),
https://www.rgj.com/story/news/politics/2020/11/03/election-results-2020-nevada­
ballot-measures-voting-questions/6000400002/.
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1 StateBoardof PardonsCommissioners."Nev. Const.art. 5, $14(6).Allowing the

2 Governorto unilaterallyremovean item from the agendais anunconstitutional

3 delegationof thepowervestedin the full Boardof Pardons.

4

5

b) NAC 213.055(4)violatesDue Processbecauseit
deprivesapplicantsof the opportunityto be
meaningfullyheard.

6 61. TheFourteenthAmendmentto theUnitedStatesConstitutionand

7 Article l, Section8(5) of the NevadaConstitutionguaranteethatno personshallbe

8 deprivedof life, liberty, or propertywithout dueprocessof law. Hernandezu.

9 Bennett-Haran,128 Nev. 580, 587, 287P.3d305, 310 (2012).Due Processrequires

10 that individualsreceivea fair opportunityto be heardandto presenttheir case

11 beforean impartial decision-maker.Nellis Motors u. State,124Nev. 1263, 1268, 197

12 P.3d1061, 1065 (2008).

13 62. The ability of theGovernorto unilaterallyremovean item from the

14 agendaviolatesdueprocess.As setforth above,clue processrequiresthe

15 opportunityto be heard.Mathews,424U.S. at 333.Allowing theGovernorto

16 removeanapplicationthatwould haveotherwisebeenscheduleddeprivesan

17 applicantof the ability to havetheir applicationheardby theentireBoard.Home

18 WarrantyAdm'r of Nev., Inc. v. StateDep'tof Bus. andIndus., 137 Nev. 43, 48,481

19 P.3d1242, 1248 (2021).

20

21

c) NAC 213.055(4)lacksanymechanismto ensure
that theGovernor'sremovalof an applicationis
not arbitraryor discriminatory.

22 63. Additionally, NAC 213.055(4)lacksanyguidelinesfor the Governor's

23 decision-makingprocess,creatinga risk of arbitraryanddiscriminatorydecisions.
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1 TheNevadaSupremeCourthasupheldstatutesagainstchallengesby reasoning

2 thatin both instancesthe legislaturehadnotunlawfully delegatedits authority

3 becausetheprovisionsat issuecontainedguidanceto ensuredecisionswerenot

4 madearbitrarily. SeeSheriff, Clark County w. Luqman, 101 Nev. 149, 152--53,697

5 P.2d107, 109-10(1985) (rejectingargumentthatanamendmentto Uniform

6 ControlledSubstancesAct (UCSA) delegatedauthorityto the StateBoardof

7 PharmacybecausetheLegislatureprovidedthePharmacyBoardwith guidelines

8 andfactorsto guidetheir decisions);Floyd v. Dep't of Corr., 139Nev. 536 P.3d

9 445, 448-49(2023) (holding thatNRS 176.35569wasnot anunconstitutional

10 delegationof authoritybecauseit mustbe readin contextwith NRS 200.030and

11 thus,theLegislatureidentifiedthe typesof crimesthatarepunishableby death

12 anddeterminedthemannerof executionandtheDirector'sdiscretionin choosing

13 thedrugsto be usedin anexecution).NAC 213.055(4)doesnotprovideany

14 guidanceor constrainthe Governor'spowerin anyway.

15 64. Thereis no actualnoticerequirementwhenthe Governorremovesan

16 applicationfrom the agenda.Additionally, due to the lack of guidancein NAC

17 213.055(4),anapplicationcouldbe removedfrom theagendafor any reasonand

18 thereis no requirementthatthe Governorprovidea reasonfor the removal.The

19 Governorcouldremoveanapplicationfor animproperbasisandthe applicant

20

21

22

23

59 NRS 176.355providesthata judgmentof deathmustbe inflicted by a
lethaldrug, setsforth severalrequirementstheDirectorof theDepartmentof
Correctionsmustcompletebeforeandduringanexecution,specifiesthe locationof
anexecution,andlimits who may attend.
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1 wouldhaveno way to know that it wasso removedandno remedyto correctthis

2 deprivation.

65. Severalof theBoard'srulesandregulationsunconstitutionally

delegatepower to theBoard'sSecretary.TheNevadaConstitutionis clearthat

"[t]he governor,justicesof thesupremecourt,andthe attorneygeneralshall

constitutethe StateBoardof PardonsCommissioners."Nev. Const.Art. 5 $141).

And it is the StateBoardof PardonsCommissionersthat"uponconditions,andwith

suchlimitations andrestrictionsastheymay think proper,remit fines and

forfeitures,commutepunishments."Id. at§ 14(2).

66. Similarly to how theNevadaConstitutionendowedtheBoardwith its

pardonpower, theNevadaConstitutionalsograntedthe judicial powerto the court

systemalone.SeeNev. Const.art. 5 § l. In Bautistav. Picone,theNevadaSupreme

Courtheld thata districtcourt improperlydelegatedits decision-makingauthority

to a parentingcoordinatorasthe "authoritywasnot limited in scopeto

nonsubstantiveissues."134Nev. 334, 337, 419P.3d157, 160 (2018); seealsoCosner

v. Cosner,78 Nev. 242, 245,371 P.2d278, 279 (1962) ("The constitutionalpowerof

decisionvestedin a trial court in child custodycasescanbe exercisedonly by the

duly constitutedjudge,andthatpowermaynot be delegatedto a masteror other

subordinateofficial of thecourt."). And just asa judgecannotdelegatehis or her

powerto a subordinateofficer, neithercantheBoard.Yet, theyhavedonejust that

throughtheir currentregulations.
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2. Improperdelegationof powersto theBoard's
Secretary.
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1 67. NAC 213.055(1)statesthat"[t]he Secretaryshallestablishprocedures

2 andcriteria for the selectionof applicationsfor clemencyto be consideredby the

3 Boardat themeeting."This is a violationof theNevadaConstitution,asthepower

4 to establishthecriteria is grantedto theBoardandtheBoardonly. SeeNev. Const.

5 art 5 $ 142).No provision in theNevadaConstitutionallows for the Boardto

6 outsourceits procedureandcriteriacreationto anyothers-thatincludesthe

7 Board'sownsecretary.

8 68. NAC 213.073grantstheBoard'sSecretarythepower to requestthe

9 Division of ParoleandProbationof theDepartmentof PublicSafety(the "Division")

10 to investigateapplicants"as the Secretarydeemsnecessaryandappropriate."If the

11 investigationrevealsinformationthatmerely"indicatesthat theBoardmaybe

12 unlikely to granta pardonto the applicant,"the Secretaryon his or herown may

13 removetheapplicationcompletelyfrom considerationby theBoard.SeeNAC

14 213.0731).This delegationof poweris unconstitutional.This provisiongrantsthe

15 Secretaryimmensepowerin thesubstantivedecision-makingprocessin placeof the

16 Boardmembersthemselves.The Secretarycansimply chooseto rejectanapplicant

17 basedon their own arbitraryview of whatcouldcausetheBoard to rejectthe

18 application,evenbeforetheBoardseesthe application.And again,pursuantto

19 NAC 213.055(1)it is the Secretarywho hasthepowerto establishthecriteriaby

20 which the applicationis viewed-thustheseapplicantsarebeingrejectedby the

21 Secretaryalone,with their own criteria in mind andnot theBoard's.

22 69. UnderNAC 213.1832),"the Secretaryhasthe final approvalin

23 placinganapplicationon the agenda."NAC 213.1832).The NevadaConstitutionin
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1 creatingtheBoardandgrantingit its powersdoesnot allow anyotherdecision

2 makersto be involved, especiallyin decidingwho getson theagenda.

3 70. TheBoard'scurrentregulationshaveunconstitutionallydelegated

4 broaddecision-makingpowersto its Secretaryin violation of theNevada

5 Constitution.Underthecurrentiteration, theSecretarydecideshow the

6 applicationsareviewedandwho movesforward in theprocess,andthe Secretary

7 hasthepowerto denyaccessarbitrarily usingcriteriahe or shecreates.An

8 applicantcouldbe removedby the Secretaryandthe Boardmay haveneverseen

9 their application,andthe applicantwould neverknow. The NevadaConstitution

10 doesnot allow for it, andby grantingtheir Secretarybroaddecision-makingpowers

11 theBoardhasviolatedYbarra'sdueprocessrightsandthe separationof powers.

12 D. InformationRelevantto Questions17--19 of NRS 34.785

13 71. This claim hasnot beenpreviouslypresentedandis filed morethan

14 oneyearfollowing the filing of a decisionon directappeal.It is raisednow because

15 theclaim is not ripe until anexecutionis imminent,given that theBoardof

16 PardonsCommissionersdoesnot considerapplicationswhile litigation is pending;

17 thus,theclaim asnotpreviouslyavailableduringprior stateproceedings.

18

19

20

21

22

23
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1 Claim Six: RobertYbarra'sexecutionwould resultin cruel and
unusualpunishment.
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RobertYbarra'sdeathsentenceis invalid understateandfederal

constitutionalguaranteesof dueprocess,equalprotection,a reliablesentence,and

freedomfrom cruelandunusualpunishmentsbecausethecircumstances

surroundinghis upcomingexecutionposea substantialandunjustifiedrisk of

causingcruelpainandsuffering,which constitutescrueland/orunusual

punishment.U.S. Const.amendsV, Vl, VlII, XIV; Nev. Const.Art. I, § 1, 5, 6, 8;

Art. 4, S 21.

SupportingFacts

l. The circumstancessurroundingYbarra'supcomingexecution

constitutecruelandunusualpunishmentin violation of thestateandfederal

constitutions.The lastexecutionin the Stateof Nevadaoccurredin 2006,andit was

conductedusinga lethal injectionprotocolconsistingof sodiumthiopentalasthe

first drug in theprotocol.Sodiumthiopentalis a fast-actingbarbituratemedication

thatwasusedto induceanesthesia,renderingthecondemnedinmateinsensateand

thusunawarewhenthe lethaldrugswereadministered.Sodiumthiopentalwasthe

standarddrugusedin lethal injectionprotocolsacrossthenationsincelethal

injectionbecamea methodof executionin the 1970s.Sodiumthiopentalis currently

unavailablefor usein executions.

2. The NDOC doesnot have,anddoesnot intendto use,ananesthetic

agentthatreliably producesunawarenessbeforethe lethaldrugsareadministered.

Instead,theNDOC will likely usea drug that is experimentalpreciselybecauseit
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1 hasnotpreviouslybeenusedin anexecutionandthushasnotyet beenplacedon a

2 list of banneddrugsthatcannotbepurchasedin normalcommerceby a prison

3 pharmacy.The choiceof a drugbaseduponwhatcanbeobtainedthrough

4 subterfugeratherthanon whatcanreliably induceanesthesiacarriesa substantial

5 risk of causingcruelpainandsuffering.

6 3. Ybarra'sexecutionis alsounconstitutionalbecausetheNDOC is not

7 preparedto conducthis executionin a mannerthatcomplieswith constitutional

8 requirements.On May 6, 2021,FormerNDOC DirectorCharlesDanielstestifiedin

9 federalcourt regardingthe department'slackofpreparednessto conductan

10 executionin the time framesoughtby the State.Danielstestifiedhe was"still in

11 theprocessoflooking at thevariousdrugsto beused"in theNDOC'sexecution

12 protocol.Ex. 15 at 40; id. at 55. He repeatedlystatedthathe neededto consultwith

13 the ChiefMedical Officer (IshanAzzam)andotherindividualsregardingthe

14 executionprotocol. Id. at 40, 43-44,48, 76.60He alsoneededto ensurethe drugs

15 chosenwereavailableto theNDOC. Id. at 42. DanielstestifiedtheNDOC's

16 pharmacistwould orderthe drugsanddo researchfor him aboutthem.Id. at 47-48.

17 4. Danielsacknowledgedtheneedto "run throughourprotocolsstep-by-

18 stepensuringthatwe staywithin the confinesof whatwe'veactuallydrafted."Id.

19 at 41. He referencedthe needto "identify anyparticularissues"thataroseduring

20 the testruns.Id. Danielsdid notknow whentheexecutionprotocolwould be

21 finalized,but he testifiedapproximately90 to 120dayswereneeded.Id. at 43-44.

22

23
60 Danielslater testifiedhehadalreadymetwith Dr. Azzam, id. at 52, but

saidhe couldnot recall the dateof themeeting.Id. at 53. Danielsstatedthathe
expectedto meetagainwith Azzamwhennew drugsbecameavailable.Id. at 55-56.
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He furtherstatedthathewould comply with a statecourtwarrantfor Mr. Floyd's

execution,evenifit wasscheduledto occurin approximatelyfour weeksfrom the

dateof thehearing.Ex. 15 at45-46,49-51,70, 72.

5. Daniels'stestimonyshowsthatDirectorDzurendaandtheNDOC will

needat least90 to 120 daysto preparefor anexecution.Accordingly, theNDOC will

notbepreparedto conductanexecutionon the scheduleddate.Seekinganorder for

Ybarra'sexecutionbeforetheNDOC is preparedto conductonecarriesa

substantialrisk of causingcruelpainandsuffering.Daniels'stestimony,takenat

facevalue,showstheNDOC was, asof May 2021,at thebeginningof its

deliberativeprocessbecausehe still hadnot selectedthe drugsto be usedin the

execution.Additionally, YbarrabelievesthatDirectorDzurendahasnot metwith

ChiefMedical Officer Azzamasrequiredby NRS 176.355. If thatis true, then

importantissuessuchasdosageamounts,drug interactions,arrangementsfor

purchase,preparationof thedrugs,testrunson theprotocol,andidentificationof

issuesthatneedcorrectionduring testrunshasnotyet occurred.

6. TheNDOC'sinability to performa constitutionalexecutionduring the

time framecontemplatedby a warrantof executioninvalidatesYbarra'sdeath

sentence.Understatelaw, executionsmustbe performedusingan injectionof a

lethaldrugandthe executionmustoccurat the stateprison.The inability to

conducta constitutionalexecutionmeansthe executioncannotgo forward.

Moreover,the signingof unenforceableexecutionordersandthesettingof multiple

executiondatesconstitutesa mockexecutionwhichviolatesthe constitutionby

causingneedlesspsychologicalinjury to Ybarra.
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8. A similar claim hasbeenpreviouslyraised,butwasnotbasedon the

samefacts,andthis claim is raisedmore thanoneyearafter the filing of a decision

on directappeal.SeeAm. Pet.for Writ of HabeasCorpus,Ybarrav. McDaniel, No.

CV-N-00-233-ECR(RAM) at 71-72;78-83 (Sept.20, 2002);Petitionfor Writ of

HabeasCorpus,Ybarrav. McDaniel, HC-0303002at73-74,80--85 Mar. 6, 2003).

This claim wasnot ripe until anexecutionbecameimminentbecausewhetheror

how theNevadaDepartmentof Correctionsproceedson Ybarra'sexecutionwas

subjectto changedependingon theexecutionprotocolandthestateof the

Department'spreparations.

7. TheUnitedStatesSupremeCourthaspreviouslydescribed

punishmentsto be unconstitutionallycruel "when they involve tortureor a

lingeringdeath."In reKemmler, 136U.S. 436,447 (1890),or whenthey "involve the

unnecessaryandwantoninfliction ofpain,"Rhodesv. Chapman,452U.S. 337, 346

(1981).TheEighthAmendmentforbids "forms of punishmentthat intensifiedthe

sentenceof deathwith a (cruel) superadd[ition]of terror,pain, or disgrace."

Bucklew v. Precythe,587 U.S. 119, 133 (2019).TheUnitedStatesSupremeCourt

hasalsostatedthat"a seriesof abortiveattempts"at executionraiseanEighth

Amendmentclaim. Bazev. Rees,553 U.S. 35, 50 (2008);seealsoGlassv. Louisiana,

471 U.S. 1080, 1085-86(1985).Thesettingof multiple executiondates,without the

ability to actuallycarry the intendedexecution,constitutescruelandunusual

punishmentundertheEighthAmendment.Theseconstitutionalviolationsare

prejudicialperse.
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A. InformationRelevantto Questions17-19of NRS 34.735
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1 Claim Seven:Vaguenessof the CapitalSentencingScheme.

2 RobertYbarra'sconvictionanddeathsentenceare invalid understateand

3 federalconstitutionalguaranteesof dueprocess,equalprotection,a fair trial, anda

4 reliablesentencebecauseNevada'scapitalsentencingschemeis unconstitutionally

5 vague.U.S. Const.amends.V, VI, VIII, XIV; Nev. Const.Art. I§§ 3, 5, 6, 8, 9, 10,

6 15, 18; Nev. Const.Art. 4, § 21.

7 SupportingFacts

8 l. TheNevadaSupremeCourtannouncedin Castillo v. State,135 Nev.

9 126, 442P.3d558 (2019), that theweighingof aggravatorsagainstmitigation is not

10 partof the death-eligibilitydeterminationunderNevadalaw. The Court's

11 unforeseeableandretroactivejudicial expansionof narrowandprecisestatutory

12 languagedefining death-eligibilityviolatesthe fair-noticerequirementsof theDue

13 ProcessClause.In the alternative,the Court'sholding in Castillo revealsan

14 inherentvaguenessin thestatutethatalsoviolatesfederaldueprocessprinciples

15 andtheEighthAmendment.The Court'snew interpretationof the capital

16 sentencingschemeindependentlyviolatesYbarra'sright to a jury trial by holding

17 that the outweighingfinding walksback, ratherthanadvances,him to death

18 eligibility.

19

20

21

A.

2.

The NevadaSupremeCourt'srecentdecisionsrepresenta
sharpdivergencefrom NevadaStatutesand its own
precedent.

The properinterpretationof Nevada'sdeath-penaltyschemeover the

22 last four decadeshasbeenthe subjectof sharpdisagreementby themembersof the

23 NevadaSupremeCourt. SeeCanapeu. State,109 Nev. 864, 888,859P.2d1023,
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1 1038 (1993) (Springer,J., dissenting)("I havebecomeconvincedthatno one,

2 including the membersof this court, presentlyunderstandspreciselywhatjuries

3 arerequiredto do in Nevadawhentheyareaskedto decidebetweenthedeath

4 penaltyandlife imprisonment.").But capitaldefendantscouldat leastrely on the

5 NevadaSupremeCourt'sconsistentenforcementof oneaspectof thescheme-the

6 requirementthatjuriesconsiderdeathasanoptiononly afterconcludingthat

7 mitigatingevidencedoesnot outweighanystatutoryaggravatingfactors.Thus,as

8 the NevadaSupremeCourtheld repeatedlyover threedecades,a capitaldefendant

9 is not "deatheligible" unlesstheoutweighingdeterminationfavoredthe State.

10 Startingin 2015,however-andwithout explicitly acknowledgingthedeparture-

11 theNevadaSupremeCourtbegansharplydiverging from the statuteandits prior

12 precedents.In additionto disregardingstaredecisiswithout "compellingreasonsfor

13 so doing," Miller v. Burk, 124 Nev. 579, 597, 188P.3d1112, 1124 (2008);seeStatev.

14 Harte, 124Nev. 969, 977--78, 194P.3d1263, 1268 (2008) (Hardesty,J., concun-ing),

15 the Courtusurpedthepowerof theNevadalegislatureby rewriting theplain

16 languageof thecapitalsentencingscheme.

Nevadastatutesestablisha capital-sentencingschemewith two

17

18

19 3.

l. For more thanthreedecades,theNevadaSupreme
Court'sopinionswerealignedwith theplain language
of the capital-sentencingscheme.

20 preliminarysteps,which arerequiredbeforethe jury canconsiderwhetherto

21 imposethe deathpenalty.Thejury must(1) find at leastonestatutoryaggravating

22 factor,and(2) determinethatno mitigatingcircumstancesoutweighthat

23 aggravatingfactoror factors.SeeNRS 175.554,200.0304)a).Only after thejurors
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completethesetwo preliminarystepscantheymove to the third step,wherethey

for the first time considernon-statutoryaggravationandother-matterevidence

relatingto thevictim andthe individual characteristicsof the defendant.SeeNRS

175.5523);Burnsidev. State,131 Nev. 371, 398, 352P.3d627, 646 (2015);Butler v.

State,120 Nev. 879, 895, 102 P.3d71, 82-83 (2004).Thesestatuteswork together;

indeed,it makeslittle senseto includea third stepthatmerelyduplicatesthe

considerations,arguments,andevidencefrom thesecondstep.

4. For thirty-five years,opinionsfrom theNevadaSupremeCourt

followed theplain languageof thesestatutes,consistentlyholding that the finding

of anaggravatingfactorandtheoutweighingdeterminationarebothprerequisites

to deatheligibility. In 1984, the Courtexplainedaggravatingfactors.Ybarrav.

State,100 Nev. 167, 176, 679 P.2d797, 802 (1984);seealsoGallegov. State,101

Nev. 782, 790,711 P.2d856, 862 (1985).And in two casesthe following decade,the

Courtheld that the deathpenalty"is only a sentencingoption" if aggravating

factorsoutweighmitigatingcircumstances.Bennettv. State,111 Nev. 1099, 1110,

901P.2d676, 683 (1995); seeWilliams v. State,113 Nev. 1008, 1024n.8, 945 P.2d

438, 447 n.8 (1997).

5. Over the following twentyyears,theNevadaSupremeCourtcontinued

to characterizetheoutweighingdeterminationasan "eligibility" finding, required

beforeconsiderationof the deathpenalty.SeeMcConnell, 121 Nev. at 33, 107 P.3d

at 1292,seealsoJohnsonv. State,118Nev. 787, 802,59 P.3d450, 460 (2002),

overruledon othergroundsby Nunneryv. State,127 Nev. 749, 263 P.3d235 (2011);

Servinv. State,117 Nev. 775, 786, 32 P.3d1277, 1285 (2001);Hollaway v. State,116
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1 Nev. 732, 745, 6 P.3d987, 996 (2000);Middleton v. State,114Nev. 1089, 1116-17,

2 968P.2d296, 314-15(1998).

In a series of three opinions over four years, Lisle, Jeremias,and

3

4

5 6.

2. In 2015,the NevadaSupremeCourtbegandeparting
from its precedentsandthestatutorysentencing
scheme.

6 Castillo, the NevadaSupremeCourt abandonedits precedentssub silientio and

7 departedfrom theplain languageof thestatutes,purportedlyremovingoutweighing

8 from theeligibility determination.

9 7. The NevadaSupremeCourtbeganits departurefrom the statutesin

10 Lisle v. State,131 Nev. 356, 351 P.3d725 (2015).For the first time, the Court

11 characterizedtheoutweighingdeterminationin Nevadaasoneof selectionrather

12 thaneligibility, holding thatoutweighingis "partof the individualized

13 considerationthat is thehallmarkof what the SupremeCourthasreferredto asthe

14 selectionphaseof thecapitalsentencingprocess."Id. at 366, 351 P.3dat 732. But

15 the Courtfurtherexplained,in sayingthatNevada'soutweighingprocesswaspart

16 of the "selectionphase,"it wasreferringto thedefinition given thatphraseby the

17 SupremeCourt in Sawyerv. Whitley, 505 U.S. 333, 343 (1992),which wasa case

18 interpretingLouisiana'scapitalsentencingscheme,not thestatutoryscheme

19 enactedby theNevadaLegislature.Lisle, 131 Nev. at 366, 851 P.3dat 782-33.%1

20 And theNevadaSupremeCourtcontinuedto recognize,asit hadfor theprevious

21 thirty years,that"death-eligibility" in Nevadarefersto bothpreliminary

22

23
61 In Sawyerv. Whitley, asin Lisle, theUnitedStatesSupremeCourt

addressedactualinnocenceof the deathpenalty.Neithercaseaddressedthe Sixth
Amendment.
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determinations-which,the Courtexplained,"stemsfrom a relativelyuniqueaspect

of Nevadalaw thatprecludesthejury from imposinga deathsentenceif it

determinesthat themitigatingcircumstancesaresufficient to outweighthe

aggravatingcircumstanceor circumstances."Id. at 365, 351 P.3dat 732; seealso

Burnside,131 Nev. at 398, 352P.3dat 646 (in decisionissuedsamedayasLisle,

continuingto recognizethree-stepsentencingschemein Nevada).Nevertheless,this

holdingprovokeda strongdissentfrom two Justices,accusingthemajority of

engagingin "semanticgymnasticsin orderto concludethatNevada'sdeathpenalty

schemeis somethingotherthanwhat the statutesplainly makeit." Lisle, 131 Nev.

at 370, 351 P.3dat 735 (Cherry& Saitta,JJ.,dissenting).The dissentingopinion,

unlike the majority, recognizedthekey differencebetweenNevada'sstatutory

sentencingschemeandtheschemeat issuein Sawyer:Theplain languageof

Nevada'sschemerequiresoutweighingasa preconditionto reachingtheultimate

sentencingdecision.Id. Ignoring this difference,the dissentconcluded,transforms

Nevada'sschemeinto somethingdifferent thanthestatutesrequire.Id.

8. In Jeremiasu. State,the NevadaSupremeCourtdoubleddownon its

statementfrom Lisle, purportedlyremovingoutweighingcompletelyfrom the

eligibility determination.134 Nev. 46, 412P.3d43 (2018). "[A] defendantis death­

eligible," the Court newly held, "so long asthe jury finds theelementsof first-degree

murderandtheexistenceof oneor moreaggravatingcircumstances."Id. at 59, 412

P.3dat 54. But the Courtstill qualified its holding, addingthatits useof "death­

eligibility" camefrom EighthAmendmentnarrowingcaselaw not Sixth

Amendmentcaselaw. Seeid. (explainingthat theuseof "death-eligible"is "as the
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1 term is usedfor thepurposesof thenarrowingrequirementamenableto the

2 beyond-a-reasonable-doubtstandard").

3 9. Finally, in Castillo, the Nevada SupremeCourt completedwhat it

4 startedin Lisle and Jeremias,readingthe outweighingstep out of existence.The

5 Court insistedthat"the weighingof aggravatingandmitigatingcircumstancesis not

6 partof thedeath-eligibilityunder[Nevada's]statutoryscheme."Castillo, 135 Nev. at

7 130, 442P.3d at561.In support,theCourtcitedonly to JeremiasandLisle-ignoring

8 its previouscasesholding theexactopposite.Id. And, unlike JeremiasandLisle, the

9 Court did not qualify its useof the term "death-eligible"to refer to the definition of

10 the term from EighthAmendmentcases.

11 10. Thus, in the pastdecade,the NevadaSupremeCourt has disrupted

12 decadesof precedentin a way thatfundamentallymisinterpretswhatNevadajuries

13 are supposed to do when undertaking one of the most crucial and grave

14 determinations any jury could make. And this disruption was completely

15 unnecessary,donenot to rectify confusionin the statutesbut to rejectconstitutional

16 claimsthatcould havebeenresolvedwithout fundamentallychangingthe statutory

17 scheme.SeeLisle, 131 Nev. at369, 351 P.3dat 735 (Cherry& Saitta,JJ.,dissenting).

18 See also Castillo, 135 Nev. at 130 n.1, 442 P.3d at 561 n.1 (noting "apparent

19 confusion"causedby recentchangesin theNSC'sprecedent).62

20

21

22

23

62 TheNevadaSupremeCourt rejected"Castillo'sargumentthathe shouldbe
permittedto takeadvantageof theapparentconfusioncausedby our lack of
precisionwhenusingthe term 'eligibility." Castillo, 135 Nev. at 130 n.1, 442P.3dat
561 n.l. But thisjust showswhy theNSC shouldnotbe reinterpretingthecapital
sentencingschemewhenthecaseconcernedthe applicationof theSixth
Amendment.Further,in Lisle, thepartiesdid not haveanopportunityto brief the
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11. Prior to theNevadaSupremeCourt'sdecisionin Lisle, 351 P.3d725,

131 Nev. 356, therewasno questionthat theweighingof aggravatorsagainst

mitigationwaspartof the death-eligibilitydeterminationunderNevadalaw. The

plain languageof thestatutesaidthat it was.SeeNRS 175.554,200.030(4)(a).And

theNevadaSupremeCourtsaidthat it was.SeeYbarra, 100Nev. at 176, 679 P.2d

at 802.Repeatedly.SeeMcConnell, 121 Nev. at 33, 107 P.3dat 1292;Servin, 117

Nev. at 786, 32 P.3dat 1285; Hollaway, 116Nev. at 745, 6 P.3dat 996;Middleton,

114Nev. at 1116-17,968P.2dat 314-15;Williams, 113 Nev. at 1024n.8, 945 P.2d

at 447 n.8; Bennett,111 Nev. at 1110, 901 P.2dat 683.

12. Most unequivocally,the NevadaSupremeCourtheld in 2002that

1

2

3

4
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6

7

8

9
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11

12

13

B. The NevadaSupremeCourt'sunforeseeableexpansionof
narrowandprecisestatutorylanguagedefiningdeath
eligibility cannotbe appliedretroactivelyto caseson
collateralreview.

Nevadastatutorylaw requirestwo distinctfindings to
14 rendera defendantdeath-eligible:"The jury or thepanel

of judgesmay imposea sentenceof deathonly ifit finds at
15 leastoneaggravatingcircumstanceandfurther finds that

thereareno mitigatingcircumstancessufficient to
16 outweighthe aggravatingcircumstanceor circumstances

found." This secondfinding regardingmitigating
17 circumstancesis necessaryto authorizethe deathpenalty

in Nevada,andwe concludethatit is in parta factual
18 determination,not merelydiscretionaryweighing.

19 Johnson,59 P.3d at 460, 118Nev. at 802 (quotingNRS 175.554(3)).

20 13. The holdingsin Lisle, Jeremias,andCastillo wereunexpectedand

21 indefensiblein light ofprior precedent,andtheholdingsviolatestateandfederal

22

23 issuesabove.And interpretationof thecapitalsentencingschemewasnot necessary
thereor in Jeremiasor Castillo.
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1 dueprocessprinciples.As thedissentin Lisle pointedout, theNevadaSupreme

2 Courthad"for decadesunequivocallyandconsistentlyfollowed this straightforward

3 interpretationof Nevada'sdeathpenaltyscheme."Lisle, 351 P.3dat 731, 131 Nev.

4 at 363 (Cherry& Saitta,JJ.,dissenting).Therecanbe no questionthatwhenthe

5 NevadaSupremeCourtaffirmedYbarra'sconvictionin 1981, its precedents

6 unequivocallyheld thattheweighingprocesswaspartof theeligibility

7 determinationin Nevada.

8 14. Holding this judicial changein the law againstYbarra-despitethe

9 stateof the law at the time of his convictionanddirectappeal-wouldoverlookor

10 misapplycontrollingUnitedStatesSupremeCourtprecedent.TheHigh Court in

11 Bouie v. City of Columbia,held that"[i]f a judicial constructionof a criminal statute

12 is 'unexpectedandindefensibleby referenceto the law which hadbeenexpressed

13 prior to the conductin issue,'it mustnotbe given retroactiveeffect." 378U.S. 347,

14 354 (1964).This is sobecause"[w]hen [a] unforeseeablestate-courtconstructionof a

15 criminal statuteis appliedretroactivelyto subjecta personto criminal liability for

16 pastconduct,the effect is to deprivehim of dueprocessof law in the senseof fair

17 warningthathis contemplatedconductconstitutesa crime." Id. The Court

18 reiteratedin Rogersv. Tennesseethat"[d]ue processprohibitstheretroactive

19 applicationof judicial interpretationsof criminal statutesthatare 'unexpectedand

20 indefensibleby referenceto the law which hadbeenexpressedprior to theconduct

21 in issue."'532 U.S. 451, 461 (2001).

22 15. The NevadaSupremeCourt'snewly minted interpretationsof Nevada

23 law in Lisle satisfiesthis standard,as it "was clearlyat oddswith the statute'splain
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1 languageand hadno supportin prior [Nevada]decisions."Rogers,532U.S. at 458.

2 As thedissentacknowledgedin Lisle, the Court "engage[d]in semanticgymnastics

3 in orderto concludethatNevada'sdeathpenaltyschemeis somethingotherthan

4 what the statutesplainly makeit." 131 Nev. at 370, 351 P.3dat 735.The error

5 committedby the courtherefalls underBouieratherthanRogersbecausethe rule

6 derivesfrom a statutepassedby theLegislatureratherthana commonlaw doctrine

7 thatcanbe refinedby judicial interpretation.Cf. Metrich v. Lancaster,569 U.S.351,

8 365 (2013) (statesupremecourt"did not violate dueprocess"whenit interpreted

9 "an unambiguousstatute""for the first time" (quotationsomitted)).

10 16. Justasthechangein law announcedby the SouthCarolinaSupreme

11 Court in Bouiecouldnot be appliedretroactively,neithercantheNevadaSupreme

12 Court'schangein the law announcedin Lisle be appliedretroactivelyto casesthat

13 becamefinal prior to 2015.Petitionerslike Ybarradid not havefair noticeat the

14 time of their convictionsthat the finding ofanaggravatoralonewassufficient to

15 makethemeligible for thedeathpenalty.See,e.g., United Statesv. Lanier, 520 U.S.

16 259, 266 (1997) ("[D]ue processbarscourtsfrom applyinga novelconstructionof a

17 criminal statuteto conductthatneitherthe statutenor anyprior judicial decision

18 hasfairly disclosedto be within its scope."(internalcitationsomitted));Marks v.

19 United States,430 U.S. 188, 191-92(1977) (explainingdueprocessprotectsagainst

20 judicial infringementof the "right to fair warning" thatcertainconductwill give rise

21 to criminal penalties);Douglasv. Buder,412U.S. 430, 432 (1973)(percuriam)

22 (holding trial court'sconstructof the term"arrest"asincludinga traffic citation,

23 andapplicationof thatconstructionto defendantto revokehis probation,was
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1 unforeseeableandthusviolateddueprocess);Rabev. Washington,405 U.S. 313,

2 316 (1972) (percuriam) (reversingconvictionunderstateobscenitylaw becauseit

3 did "not giv[e] fair notice" that the locationof theallegedlyobsceneexhibitionwasa

4 vital elementof theoffense).

5 17. TheEleventhCircuit in Magwoodv. Warden,AlabamaDept. of

6 Corrections,held thatanunforeseeableandretroactivejudicial expansionof precise

7 statutorylanguagein Alabama'sdeath-penaltystatuteswhich alteredthe

8 standardsfor deatheligibility violatedfederaldueprocessunderBouie andRogers.

9 664F.3d 1340, 1348-49(11th Cir. 2011).Similarly here,theNevadaSupreme

10 Court'sexpansionin Lisle of thedefinition of precisestatutorylanguagedefining

11 deatheligibility violatesthe fair-warningrequirementof theDue ProcessClause.

12 Accordingly, theNevadaSupremeCourtcannotapply its reinterpretationof death

13 eligibility underNevadalaw to defendantslike Ybarrawhoseconvictionsbecame

14 final prior to 2015.

18. As discussedabove,until recently,the law governingtheweighingof

aggravatingandmitigatingcircumstanceshasbeenclear,at leastwith respectto

the role of theoutweighingfinding in thecapitalsentencingscheme.The Nevada

SupremeCourt'sdeparturefrom that law hascreatedtwo vaguenessproblemsthat

renderthe statuteunconstitutional.

15

16

17

18

19

20

21

22

23

c. The NevadaSupremeCourt'sunforeseeableexpansionof
the narrowandprecisestatutorylanguagedefiningdeath
eligibility hasrenderedthestatuteunconstitutionally
vague.
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1 19. First, theEighthAmendmentprohibitstheuseof "vaguepropositional

2 factor[s]" in the sentencingdecision.SeeTuilaepav. California, 512 U.S. 967 (1994).

3 The reasonis that theSupremeCourt'sentiredeathpenaltyjurisprudenceis aimed

4 at ending"arbitraryandcapricioussentencing."Seeid. A vaguenesschallenge

5 undertheEighthAmendmentassertsthat"the challengedprovisionfails

6 adequatelyto inform jurieswhat theymustfind to imposethe deathpenaltyandas

7 a resultleavethemandappellatecourtswith the kind of open-endeddiscretion

8 whichwasheld invalid in Furmanv. Georgia."Maynardv. Cartwright,486U.S.

9 356, 361-62(1988).

10 20. Nevadalaw is without ambiguity:"The jury may imposea sentenceof

11 deathonly if it finds at leastoneaggravatingcircumstanceandfurtherfinds that

12 thereareno mitigatingcircumstancessufficient to outweighthe aggravating

13 circumstanceor circumstancesfound." NRS 175.554(emphasisadded).This

14 languagerequirestwo findings.Johnson,118Nev. at 802, 59 P.3dat 460, is also

15 without ambiguity:"This secondfinding regardingmitigatingcircumstancesis

16 necessaryto authorizethedeathpenaltyin Nevada,andwe concludethat it is in

17 parta factualdetermination,not merelydiscretionaryweighing." Id. (emphasis

18 added).This languagealsomakescleartwo findings arerequired.

19 21. Againstthis is the NevadaSupremeCourt'srecentdecisionin Castillo,

20 whichheld that"the weighingof aggravatingandmitigatingcircumstancesis not

21 partof death-eligibilityunderour statutoryscheme."135 Nev at 127, 442P.3dat

22 561.This directly contradictsthe statuteandthe NevadaSupremeCourt'sprior

23 caselaw.
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1 22. Taking Castilloas law, thestatutoryschememustbe vaguebecause

2 theNevadaSupremeCourthastakentwo oppositepositionson its meaning.And

3 thesetwo oppositereadingsof deatheligibility mustalsomeanthat the jury in

4 Ybarra'scasewerenot adequatelyinformedon what theyneededto find in orderto

5 considerandimposethe deathpenalty.TheCourt'srulingsshowthatsomejurors

6 likely interpretedweighingasaneligibility finding, while othersmayhave

7 interpretedit asa selectionfinding. If theNevadaSupremeCourtcaninterpretthe

8 statutoryschemeoneway for thirty years,theninterpretit entirelydifferently, it

9 mustfollow that lay jurorswould experiencethe sameproblem.

10 23. This distinctionmatters.UnderHollaway, 116 Nev. 732, 6 P.3d987,

11 the NevadaSupremeCourtheld that"othermatter"evidencecouldbe consideredas

12 partof sentenceselection,but not for eligibility. Id. at 746, 6 P.3dat 997; seealso

13 NRS 175.552(3).However,the languagein Castillonow calls the jury instructions

14 the NevadaSupremeCourthascarefullycrafted.overtheyearsinto doubt:

15 "Although the relevantstatutesprovidethata jury cannotimposea deathsentence

16 ifit concludesthe mitigatingcircumstancesoutweighthe aggravating

17 circumstances,thatprovisionguidesjurors in exercisingtheir discretionto imposea

18 sentenceto which the defendantis alreadyexposed..."Castillo, 135 Nev. at 130,

19 442P.3dat 561 (internalcitationsomitted). If, asthe Castilloopinion indicates,

20 weighingis no longerpartof theeligibility determination,weighingis alsono

21 longerpartof thenarrowingfunction. SeeHollaway, 116Nev. at 745, 6 P.3dat 996.

22 This, in turn, calls into questiontheNevadaSupremeCourt'sconclusionthat "other

23 matter"evidencemaynotbe consideredaspartof theweighingprocess.Id. ("Under
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1 Nevada'sstatutorysentencingscheme,the Statecanoffer this evidencefor only one

2 purpose:for jurors to considerin decidingon anappropriatesentenceafter thehave

3 determinedwhetherthe defendantis or is not eligible for death.").

4 24. The conflict betweenHollawayandCastillo showsthevaguenessnow

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

presentin Nevada'sdeathpenaltyscheme.This lack of clarity invites jurors to do

whatFurman-andtheNevadaLegislature-soughtto prevent:imposedeath

arbitrarily. SeeHollaway, 116 Nev. at 745, 6 P.3dat 996 (describinghow "Nevada

Legislaturepassed,andthe GovernorapprovedSenateBill No. 220" to "implement

[the] narrowingfunction" requiredby Constitution).BecausetheNSC'sreadingof

NRS 175.554doesnot channelthearbitraryandcapriciousimpositionof death,the

statuteis unconstitutionallyvagueundertheEighthAmendment.

25. Second,theFourteenthAmendmentforbids statutesthat fail to convey

what theyprohibit. "As generallystated,thevoid for vaguenessdoctrinerequires

thata penalstatutedefinethecriminal offensewith sufficientdefinitenessthat

ordinarypeoplecanunderstandwhatconductis prohibitedandin a mannerthat

doesnot encouragearbitraryanddiscriminatoryenforcement."Kolenderv. Lawson,

461 U.S. 352, 357 (1983).The requirementfor clarity is enhancedin criminal

statutes.SeeUnited Statesv. Kilbride, 584F.3d 1240, 1257 (9th Cir. 2009).'Though

the languageof NRS 175.554,andtheNevadaSupremeCourt'sprior precedent,has

beenclear,theNevadaSupremeCourt'sdeviationfrom that languagehascreated

irreconcilablevagueness.Indeed,the court'sapparentpropensityto disagreewith

itself aboutthis languagecanonly reflecta vaguenessin the statute.For, if the

NevadaSupremeCourtcannotagreewith its prior interpretation,anordinary
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1 personcannotbe expectedto know how a capitaldefendantbecomesdeatheligible.

2 Becausethe statuteis now vagueundertheFourteenthAmendment'sdueprocess

3 clause,Ybarra'sdeathsentenceis unconstitutional.

26. In anattemptto avoidthe aboveconflict with theApprendiline of

cases,theNevadaSupremeCourt reformulatedNevada'scapital-sentencingscheme

by reversingthe legaleffectof theoutweighingfinding. This new formulation

requiresthe jury, insteadof determiningwhethermitigatingevidenceoutweighs

aggravatingfactorsasa prerequisiteto consideringdeath,to usetheoutweighing

determinationto "walk-back" a death-eligibilityfinding to a life sentence.See

Castillo, 135 Nev. at 130, 442 P.3dat 561.This reformulationconflicts with a

secondline of High Courtprecedentapplyingthe SixthAmendment.

27. TheHigh Court first consideredin Andresv. UnitedStates,the

interpretationof a statutethatrequiredjurors to "walk back" a sentenceof deathto

a sentenceof life. 333 U.S. 740 (1948).The federaldeath-penaltystatuteat the

time, 18 U.S.C.§ 567, allowedjurors to "qualify" a guilty verdictby adding"without

capitalpunishment."Andres,333 U.S. at 742 n.l (quoting 18 U.S.C. § 567). If the

jury did not qualify theguilty verdict, the deathpenaltywasautomatic.Id. The

Court rejecteda constructionof the statute"wherebya unanimousjury mustfirst

find guilt andthena unanimousjury alleviateits rigor." Id. at 748-49.Instead,the
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D. The NevadaSupremeCourt'sreinterpretationof the
capitalsentencingschemeviolatesYbarra'sright to a jury
trial as jurors makefindings; they do not "walk back"
findings.
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1 Courtexplained,the jury mustdecideunanimouslyon guilt andthendecide

2 unanimouslybetweenlife imprisonmentanddeath.Id.

3 28. Next, in Mullaney v. Wilbur, theHigh Courtconsidereda Maryland

4 statutethatrequireda defendantprovehe acted"in theheatofpassionon sudden

5 provocation'in orderto reduce... homicideto manslaughter."i.e., to "walk back''a

6 homicideto manslaughterby provinganaffirmativedefense.421 U.S. 684, 684-85

7 (1975).The Courtaddressedtwo aspectsof theMarylandstatute:(1) the defendant

8 hadtheburdenof provingheatof passion,and(2) the statutedid not requireproof

9 beyonda reasonabledoubt.Id. at 696-701.Becausethe absenceof heatof passion

10 significantly increasedthedefendant'spotentialsentencethe Courtconcludedthat

11 bothaspectsof theMarylandstatuteviolateddueprocess.Id. "This is anintolerable

12 result," the Courtexplained,"in a societywhere,to paraphraseMr. JusticeHarlan,

13 it is far worseto sentenceoneguilty only of manslaughterasa murdererthanto

14 sentencea murdererfor the lessercrime of manslaughter."Id. at 703-04.

15 29. The Courtalsorejectedanargumentthattheburdenshouldremain

16 with thedefendant"becauseof the difficulties in negatinganargumentthatthe

17 homicidewascommittedin theheatof passion."Id. at 70l. "No doubtthis is oftena

18 heavyburden,"the Court acknowledged,but "[t]he samemaybe saidof the

19 requirementof proofbeyonda reasonabledoubtof manycontrovertedfacts in a

20 criminal trial." Id. The Constitutionrequiresthe Stateprove theabsenceof heatof

21 passionbeyonda reasonabledoubt,as"this is the traditionalburdenwhichour

22 systemof criminal justicedeemsessential."Id.

23
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1 30. In combination,AndresandMullaneyshow that theconstructionof

2 Nevada'sdeath-penaltystatutesgivenby the NevadaSupremeCourtviolates

3 Ybarra'sconstitutionalright to a jury verdict.Theoutweighingdeterminationis a

4 prerequisiteto the jury consideringa deathsentence.SeeLisle, 131 Nev. at 366, 351

5 P.3dat 732.And it violatestheDue ProcessClauseandtheEighthAmendmentto

6 makethis requirementanafterthoughtfor thejury, usedonly to lessena death

7 sentenceto life imprisonment.SeeMullaney, 421 U.S. at 703-04.63

8 31. This errorwasstructural,andthusnot harmless.In the alternative,

9 this errorwasnot harmlessbeyonda reasonabledoubt.

10 E. InformationRelevantto Questions17-19of NRS 84.735

11 32. This claim hasnotbeenraisedpreviously,andthis claim is being

12 presentedmorethanoneyearfollowing a decisionon direct appeal.64

13 33. However,Ybarracanovercomeanyproceduraldefaultto the

14 considerationof this claim becausethe legalbasisfor the claim wasnot available

15 duringprior stateproceedings.The NevadaSupremeCourt'sdecisionin Castillo,

16 135 Nev. 126, 442 P.3d558, wasissuedafterthe denialof Ybarra'sstatepetition,

17 andthatdecisionis thebasisfor Ybarra'sconstitutionalclaim. In the alternative,

18 this Courtshouldadoptthe dissentingposition,expressedin Doyle v. State,that

19

20

21

22

23

63 Allowing the jurors, asanactof mercy, to walk backa deathsentenceto
life imprisonmentalso lessenstheir senseof personalresponsibility,in violation of
theEighthAmendment.SeeCaldwell v. Mississippi,472 U.S. 320, 330 (1985).4 This claim is distinct from theclaim raisedin Ybarra's2017petition. See
Petitionfor Writ of HabeasCorpus(Post-Conviction),Ybarrav. Filson, No. HC-
1702005,at 18-19 (7thJud.D. Ct. Jan.11, 2017).
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1 structuralerrorexcusesproceduraldefault.Doyle, No. 62807,2015WL 5604472,at

2 6 (Nev. Sept.22, 2015).
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1 PRAYER FOR RELIEF

2 For the reasonsstatedabove,this Courtshouldissuea writ of habeascorpus

3 andvacateRobertYbarra'sdeathsentence.

4 Datedthis 9th dayof October,2024.

5 Respectfullysubmitted,

6 ReneL. Valladares
FederalPublicDefender
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1 VERIFICATION

2 Underpenaltyof perjury, theundersigneddeclaresthat theundersignedis

3 counselfor thepetitionernamedin the foregoingpetitionandknowsthe contents

4 thereof;that thepleadingis trueof the undersigned'sown knowledge,exceptas to

5 thosemattersstatedon informationandbelief, andasto suchmattersthe

6 undersignedbelievesthemto be true.Petitionerpersonallyauthorizedundersigned

7 counselto commencethis action.

8 Datedthis 9th dayof October,2024.

9 Isl RandolphM. Fielder
RandolphM. Fielder

10 AssistantFederalPublicDefender
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CERTIFICATE OF SERVICE

The undersignedherebycertifiesthaton October9th, 2024,I electronically

delivereda trueandcorrectcopyof the foregoingPETITION FORWRIT OF

HABEAS CORPUS(POSTCONVICTION) addressedto:

JeremyBean
Wardenat High DesertStatePrison
High DesertStatePrison
22010Cold CreekRoad
IndianSprings,NV 89070

AaronFord
AttorneyGeneral
Office of theAttorneyGeneral
100 North CarsonStreet
CarsonCity, Nevada89701
jconner@ag.nv.gov

MelissaA. Brown,
White PineCountyDistrict Attorney
White PineCountyCourthouse
1786GreatBasinBlvd., Suite4
Ely, NV 89301
mabrown@whitepinecountynv.gov

/s/LisaKeller
An Employeeof the FederalPublic
Defender,District of Nevada
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8 1[jeneL. valladares
? {j#FederalPublicDefenderg22]!#/NevadaBar No. 11479
± ill/ RandolphM. Fielder
8 e $iEj AssistantFederalPublicDefender

E] NevadaBar No. 125774f] Randolph_Fielder@fd.org
HannahNelson

5 AssistantFederalPublicDefender
NevadaBar No. 15972

6 Hannah_Nelson@fd.org
411 E. BonnevilleAve., Ste.250

7 LasVegas,NV 89101
(702) 388.6577

8 (702) 388-5819(fax)

9 Attorneysfor Petitioner
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WHITE PINE COUNTY, NEVADA

CaseNo. HC-2410004
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Petitioner,
Motion to.disqualifyunderNRS
1.235(1)

15 TheStateof Nevada,
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1 INTRODUCTION

2 On October9, 2024,RobertYbarra,Jr., filed a petition for writ of habeas

3 corpusbeforethis Court. The casewasassignedto Dept. 2, which is presidedover

4 by theHonorableJudgeGaryD. Fairman.

5 Prior to beingon thebench,JudgeFairmanservedasa prosecutoron this

6 case.See,e.g., Ex. 34. UnderNevadalaw, this relationshipto thecaseis groundsfor

7 disqualification.NRS 1.2302)c).Ybarraaccordinglymovesto disqualify theCourt

8 from actingon his petitionandrequeststhat thecasebe reassigned.

9 ARGUMENT

10 "A judgeshallnot actassuchin anactionor proceedingwhenimpliedbias

11 existsin anyof the following respects:....(c)Whenthe judgehasbeenattorneyor

12 counselfor eitherof thepartiesin theparticularactionor proceedingbeforethe

13 court."NRS 1.230(2)(c).BecausetheHonorableGaryD. Fairmanwasoneof the

14 prosecutorsfor Mr. Ybarra'strial, NRS 1.230(2)c)requireshis disqualificationfrom

15 presidingover this matter.

16 To disqualify a judge,a partymust"file anaffidavit specifyingthe factsupon

17 which the disqualificationis sought,"amongotherrequiredstatements.The

18 affidavit is attachedasEx. 34.

19 I I I

20 I I I

21 I I I

22 I I I

23 I I I
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1 CONCLUSION

2 Ybarrarespectfullyrequeststhatthis Courtbedisqualifiedfrom actingon

3 his petitionandthatthis casebe re-assigned.

4 Datedthis 12thdayof November,2024.

5 Respectfullysubmitted,

6 ReneL. Valladares
FederalPublicDefender
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CERTIFICATE OF SERVICE

Theundersignedherebycertifiesthaton November12, 2024,Ielectronically

delivereda true andcorrectcopyof the foregoingMotion to Disqualify addressedto:

JeremyBean
Wardenat High DesertStatePrison
High DesertStatePrison
22010Cold CreekRoad
IndianSprings,NV 89070

AaronFord
AttorneyGeneral

•

Office of theAttorneyGeneral
100 North CarsonStreet
CarsonCity, Nevada89701
jconner@ag.nv.gov

MelissaA. Brown,
White PineCountyDistrict Attorney
White PineCountyCourthouse
1786GreatBasinBlvd., Suite4

Ely, NV 89301
mabrown@whitepinecountynv.gov

In addition,a copy is beingserveduponthe just "by delivering [a] copy to the

judgepersonallyor by leavingit at thejudge'schamberswith somepersonof

suitableageanddiscretionemployedtherein."NRS 1.235(5).

Isl LisaKeller
An Employeeof theFederalPublic
Defender,District of Nevada
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1 AFFIDAVIT

2 I, RandolphM. Fiedler,declareas follows:

employedasanAssistantFederalPublicDefender.I representpetitionerRobert

Ybarrain this matter.

2. On October9, 2024,on behalfof Mr. Ybarra,I filed apetition for writ

ofhabeascorpus.On October10, 2024,we receiveda file stampedcopyback,

informingus thatthecasewasassignedto Department2. At thattime, I assumed

thatMr. Ybarra'shabeaspetitionwasassignedto thesamedepartmentashis

underlingcriminal case,CaseNo. CR-0001511,andthuswasassignedto the

HonorableSteveL. Dobrescu.

3. ThiswasanerroneousassumptionbecauseJudgeDobrescupresides

overDepartmentl.

4. On November3, 2024,I becameawarethatMr. Ybarra'shabeas

petitionwasnot assignedto thesamedepartmentashis underlyingcriminal case.I

thenrealizedthatMr. Ybarra'shabeaspetitionwasassignedto theHonorableGary

D. Fairman.

5. Prior to takingthebench,JudgeFairmanservedasoneof the

prosecutorsin Mr. Ybarra'scase,andsowasan"attorneyor counselfor eitherof the

partiesin theparticularactionor proceedingbeforethecourt."NRS 1.230(2)(c).

6. This affidavit is filed in goodfaith, is not interposedto delay,is not

intendedto harassajudge,and is not filed for thepurposeof unnecessarily
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l. I amanattorneyat law, admittedto practicebeforethis Court, and

231 increasingthecostsoflitigation or attemptingto preventprosecution.
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I declareunderpenaltyof perjury thattheforegoingis trueandcorrectto the

bestofmy knowledgeandthatthis declarationwasexecutedin ClarkCounty,

Nevada,on November12, 2024.

StateofNevada

Countyof Clark

This instrumentwasacknowledgedbeforemeon this /4ayof November,2024.

"9...'-12/ SignatureofNotary
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NOTARY PüüC
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1 CaseNo. HC-2410004

# # k k
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ORDERTRANSFERRING
CASE TO DEPARTMENT 1

Dept. No. 1

-vs-

ROBERTYBARRA, JR.,

Petitioner,

1

IN THE SEVENTHJUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FORTHE COUNTY OF WHITE PINE

THE STATE OF NEVADA,

Respondent.
I

On October9, 2024, Petitionerfiled a Petition for Writ of HabeasCorpus in this

Court. Based on the odd/even assignmentof casesbetween Department 1 and

Department2, the matterwasassignedto Department2. Theactivefile wasdeliveredto

JudgeDobrescuwho haspreviouslypresidedoverpetitionsfiled by Ybarra. It is clearthat

although an even number, the case should have been officially assignedto Judge

Dobrescu.

In order to clear the record, JudgeFairman formally transfersthe above-entitled

matterto Department1, the HonorableSteveL. Dobrescupresiding.
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Goodcauseappearing,

IT IS SOORDERED. f
DATED this Ifs dayof November,2024.#.

DISTRICTJUDGE
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Case No. HC2410004
Dept. No. Dept. I

FdLED
nlq NIr- Zt p D tto.nr',iltTi:yXT"o

wHnEp.n,q*-__,r,;;,^

IN THE SEVENTH JIJDICIAL DISTRICT COI,JRT

IN AND FORTHE COUNry OF

ROBERT YBARRA, JR., #I6258,
Petitioner,

vs.

IHE STATE OF NEVADA,
Respondent.

NOTICE IS HEREBY GIVEN that the above-entitled action has been reassigned to

Departrnent Dept. l.

This reassignment is due to an ORDER TRANSFERRINC CASE TO DEPARTMENT 1.

Any motion or hearings presently scheduled in the FORMER department will be heard by
the NEW department.

PLEASE INCLUDE THE NEW DEPARTMENT NIJMBER ON ALL FUTURE FILINGS,

Dated this 2l st day ofNovember, 2024

)
)
)
)
)

Nichol e Stephe,y,Counff CIerk

--'.\,.-1 -.-1.'.
-: \i ' :'.' :t.',/;.'.--\ -

;l=""**'.1qi[..Z
By; - :--:Debuw'Cldrk
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DEPARTMENT
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IN THE SEVENTH JUDICIAL DISTRICT COURTOF THE STATE OF

NEVADA, IN AND FORTHE COUNTY OF WHITE PINE

Pending before the court is Ybarra's Petition for Writ of HabeasCorpus (Post

Conviction)filed October10, 2024.

FACTUAL HISTORY

On September29, 1979,sixteen(16) yearold NancyGriffith andherfriend, Johnna

Cordova,met RobertYbarra at a gasstation/conveniencestore in Ely, Nevada. Ybarra

invited the two girls to ride aroundwith him in his truck. The girls agreedand got into

Ybarra'struck. A shortwhile later, Johnnawas droppedoff and Nancy remainedin the

vehiclewith Ybarra. The two girls plannedto meetlater in the evening,but Johnnanever

sawNancyagain.

The next morning two (2) fishermenwere traveling on Thirty Mile Road, a gravel
1

.U7YY: 14

ORDERDENYING PETITION
FORWRIT OF HABEAS CORPUS

kt k kk

I
Respondent.

-VS-

CaseNo. HC-2410004

Dept. No. 1

ROBERTYBARRA, JR.,

Petitioner,

JEREMY BEAN,
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road approximatelythirty (30) miles from Ely, on their way to fish at Ruby Lake. They

noticeda woman'spurseand signsof a struggleon the road. Fartherup the road they

discoveredthecharredliving remainsof NancyGriffith lying by thesideof the road. Most

of herbodywashorribly burned,herhairwasburnedoff, hereyeswereswollenshutand

herfacewasunrecognizable. Therewasa deepgashin her left shoulder,and shewas

wearingonly socks.

The fishermancoveredNancy with their shirts, drove to Ely and returnedwith a

deputysheriff. The deputyknew Nancy but was unableto recognizeher. Nancy said

shewaskidnapped,beaten,rapedandseton fire by a man in a red truck. Shesaid the

man worked north of where shewas found. Nancy also told an EmergencyMedical

Technicianthatshehadbeenkicked.

Nancywasrushedto the hospital in Ely andthenairlifted to a burn unit in SaltLake

City, Utah. Shedied thereshortly afterherarrival.

An autopsyon September30, 1979,revealedthatsemenwaspresentin hervagina

which indicatedthatshehadsexualintercoursewithin theprevioustwo or threedays. She

had sufferedtraumato the genital areaand a severeblow to the head. Nancy'sdeath

wascausedby burnswhich searedher respiratorypassagesand charredeighty percent

(80%) of her body surface. The bum patternon her body indicatedthat she had been

dousedwith a flammableliquid and lit on fire while shewasstill consciousandeithersitting

or standing.

Although Nancyhadbeenbeaten,raped,seton fire and left for dead,shemanaged

to crawl a quartermile to whereshewas found. Piecesof charredflesh fell off her and
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marked the trail to the bum site. Investigatorsfound the skin from one of her hands

completewith fingernails. At the burn site, investigatorsfound evidenceof a struggle,a

gascanandshardsof a brokenmirror.

RobertYbarra worked at a drill site further up Thirty Mile Road and he and a co­

worker were driving back to Ely on September29, 1979, when they came upon the

investigation. Deputiesquestionedthe men and both voluntarily left boot prints for the

officers.

Investigatorsquickly matchedYbarra's boot print to the prints at the burn site.

Nancy'sblood and hair from her headwerefound imbeddedin his boots. His truck tires

matchedthoseat the scene. The mirror shardscontainedboth Nancy and Ybarra's

fingerprints,andthe mirror wasfrom Ybarra'strailer. Ybarra'sfingerprintswerefound on

the gascan, and Nancy'sfingerprintswere found on a beercan in Ybarra'strailer. Prior

to meetingNancy,Ybarrahadtold othersthathewasgoing to havesexthatnight andwas

not going to payfor it.

The fact thatYbarradrove NancyGriffith to a remoteareaoutsideof Ely, beather,

rapedherand thenwhile shewasstill alive pouredgason herand lit heron fire hasnever

beenquestioned.

PROCEDURALHISTORY

On October6, 1979, Ybarra was chargedwith first-degreemurder, first-degree

kidnapping,batterywith intentto commitsexualassaultandsexualassault. A preliminary

hearingwasheld on October30, 1979. A jury trial beganon March 31, 1980,andYbarra

moved for a changeof venue. The motion was denied and Ybarra appealedto the

3
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NevadaSupremeCourt,which affirmed the lowercourt'sruling on October8, 1980.

On September22, 1980, a hearingwas held to considerYbarra'scompetenceto

stand trial. After the hearing,Ybarra was transferredto a statemental facility until he

regainedsufficient ability to consultwith his attorneyand assistin his defense. Ybarra

wasreturnedto Ely in the springof 1981 afterseveraldoctorshadgiven theiropinion that

Ybarrawascompetentto standtrial. The trial resumedon June9, 1981. Thejury found

Ybarra guilty on all counts, and after a separatepenalty hearing imposed the death

sentence. Ybarra appealedhis conviction and sentenceand on March 3, 1984, the

NevadaSupremeCourt affirmed the conviction and sentence.1 A petition for rehearing

wasdeniedand a petition for writ of certiorariwasdeniedby the United StatesSupreme

Court on February25, 1985.

On March 19, 1985, Ybarra filed a petition seeking post-conviction relief. A

supplementalpetitionwasfiled in June1985anda hearingwasheld on September16-17,

1985. On July 9, 1986,this Court, the HonorableMerlyn H. Hoyt, presiding,deniedpost­

conviction relief. The NevadaSupremeCourt affirmed on January17, 1987.2

On March 1 O, 1988, Ybarra filed a Petition for Writ of HabeasCorpus in the First

Judicial District Court of theStateof Nevada. The petition wasdismissedon December

30, 1988,andtheNevadaSupremecourtaffirmed thedismissalon June29, 1989. Ybarra

thenfiled a federalhabeaspetition on August14, 1989. A statementof additionalclaims

24 1 Ybarrav. State,100 Nev. 167, 679 P.2d797 (1984).
2 Ybarrav. State,103 Nev. 8, 731 P.2d353 (1987).
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was filed on May 14, 1990, and a secondstatementof additional claims was filed on

December14, 1990. The FederalCourtdismissedthepetitionwithoutprejudiceon March

31, 1993.

Ybarra filed a petition for writ of habeascorpusin the above-entitledcourton April

26, 1993,and a supplementalpetition on February5, 1995. Respondentsfiled a motion

to dismisson October17, 1997. On June29, 1998, the court entereda comprehensive

orderwhich deniedYbarra any relief. Ybarraappealedand the NevadaSupremeCourt

dismissedthe appealon July 6, 1999.

Ybarra filed yet anotherpetition on March 6, 2003. Respondentsfiled a motion to

dismisson October6, 2003.

Thecourtgrantedthemotionto dismisson July20, 2004. Ybarraappealedandon

November28, 2005, the NevadaSupremeCourt enteredan order affirming in part,

reversingin partand remanding. Thehigh courtaffirmed thedismissalof all claimsexcept

one:theclaim thatYbarrawasmentallyretarded. Thecourtfound thatthe issueof mental

retardationhad not beendecidedand pursuantto NRS 175.554,Ybarrashould havethe

opportunityto litigate the matter.

Ybarra then filed a Motion to Strike Death Penaltybasedon a claim of mental

retardationwhich wasopposedby the State. On April 29-30, 2008, a hearingwas held

on the motion. Ybarra was presentand representedby Michael Pescetta,Esq. and

Michael Charleton,Esq. Respondentswere representedby RichardSears,Esq.,White

Pine County District Attorney. The court receivedexhibits in excessof three thousand

(3,000)pagesand testimonyfrom psychologistsDavid SchmidtandTed Young, andfrom

5



psychiatristMitchell Young.

On June26, 2008,this Courtenteredanorderdenyingthemotion to strike thedeath

penalty. The court found and concludedthat Ybarra had failed to demonstratethat he

was of subaverageintellectual function or that he had adaptive deficits which were

manifestedduring his developmentalperiod. Ybarra appealedon March 3, 2011; the

NevadaSupremecourt affirmed in a publishedopinion. Ybarra then soughtrelief in the

Federalsystem,andafter 12 yearsof litigation the FederalCourtdeniedrelief. The U.S.

SupremeCourtdeniedcert. in May 2024.

OnSeptember13, 2024in CaseNo. CR-0001511Stateof Nevadav. RobertYbarra,

this Court enteredan order inquiring whetherany groundsexistedwhich might preclude

the issuanceof a warrantof execution. In response,Ybarra filed the instantPetition for

Writ of HabeasCorpus. The court has reviewedthe file and finds additional briefing or

argumentis not necessary.

DISCUSSION

Ybarra's146-pagepetition raisedsevenclaims with numeroussubparts. Along

with thepetitionYbarrafiled 33 exhibitswhich contain in excessof 2,700pages.

This petition was filed on October 10, 2024, over forty yearsafter the remittitur

issuedon appealfrom the judgmentof conviction.3 The petition is untimely pursuantto

NRS 34.726(1). This petition is alsothesixth petitionYbarrahasfiled in statecourt. The

petition is successiveto the extentit raisesclaimspreviously litigated and constitutesan

1

2

3

4

5

6

7

8

3 Ybarrav. State,100 Nev. 167,679P.2d797 (1984).
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abuseof thewrit to theextentit raisesnewclaims. SeeNRS 34.810(2).

Therefore,thepetition is procedurallybarredabsenta demonstrationof goodcause

and actual prejudice underNRS 34.726(1)and NRS 34.810(4),or a showing that the

proceduralbars should be excusedto preventa fundamentalmiscarriageof justice.4

Ybarra hasthe burdenof pleadingand proving "specific facts" showinggood causeand

actualprejudice. NRS 34.810(3).The applicationof proceduralbarsis mandatory.5

CLAIM ONE

RobertYbarra is intellectuallydisabledand
Is ineliqible for the deathpenalty

Ybarra'sclaim that he is intellectually disabledhas been previously raised and

litigated in this Court. An extensiveevidentiaryhearingwas conducted,and this Court

enteredanorderdenyingreliefon June26, 2008. Theorderspecificallyfound thatYbarra

had not establishedthat he is mentally retarded(this phrasehasnow beenchangedto

"intellectuallydisabled").

To avoid the proceduralbarsapplicableto this claim, Ybarraarguesthereis a new

legal basisand differencefactual context to reconsiderthe issue. As for the new law,

YbarracitesHall v. Florida, 572 U.S. 701 (2014)and Moore v. Texas,581 U.S. 1 (2017).

In Hall the court invalidateda Florida law thatseta strict IQ cutoff scoreof 70 and

did not allow a considerationof standardmeasurementof errorat the time. Hall offers no

supportto Petitioner,andassumingarguendoHall doesprovidesomesupport,thereis no

25 4 Pelleqriniv. State,117 Nev. 860,887,34 P.3d519, 537 (2001).
5 Statev. Haberstoh,119 Nev. 173, 69 P.3d676 (2003).

26 7



¡

2

3

4

5

6

7

8

4.%°
&±°

19

20

21

22

23

24

25

26

explanationasto why Ybarra did not raisethis claim in his 2017 petition brought in this

Court.

In Moore the court reverseda lower court ruling that ignored then currentclinical

standardsand followed a setof factors ("the Briseno Factors")that was inventedby the

TexasCourt of Criminal Appeals. Nothing in Moore supportsYbarra. Further,Moore is

specificallynot retroactive. SeeShoopv. Hill, 586 U.S. 45, 139 S.Ct. 504 (2019).

Finally, evenif Hall or Moore hadsomeapplicability, Petitionermisstatesthe impact

of thosecases. On page 43 of his petition, he arguesthat thesecases"show that

adherenceto the clinical guidelines of intellectual disability are not optional, but

constitutionallymandated." Line 10-11. He echo'sthesameerroneouspoint at line 13-

14 on page53: "the EighthAmendmentrequiresstrictadherenceto theclinical guidelines."

Neithercasestandsfor that proposition. Rather,they both are rooted in and supportthe

proposition of Atkins v. Virqinia, 536 U.S. 304 (2002), that adjudicationsof intellectual

disability shall be "informed" by the medicalcommunity'sdiagnosticframework. In fact,

the Moore court specificallynoted that "Hall indicatedthat being informed by the medical

communitydoesnot demandadherenceto everythingstatedin the latestmedicalguide."

Moore, 581 U.S. @12.

Assumingarguendo,Ybarra'sargumenthassomemerit, the 9"" Circuit hasmade

clear that in 2008 (when this issuewas decided) it was not apparentthat stateswere

requiredto strictly adhereto clinical standards. SeePizzutoy, Yordy, 947 F.3d 510,2019

U.S. App. Lexis 38787 (9H Cir. 2019). Simply put, Ybarra doesnot get to apply new

clinical standardsto an issuethatwasdecidedover15 yearsago.
8
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Ybarra also claims a new factual basisexistsas a result of twenty yearsof new

testingsincethe hearingon this matter. This argumentprovidesno basisto changethe

law of the caseor re-litigate the matter. The law in existenceat the time wasapplied to

theevidencepresented. SeeShoop,Infra.

Overall, Ybarrahasnot showngoodcauseto re-litigatethis claim, nor hasheshown

actualprejudiceto himself. The matterhasbeenlitigated andspentthe last twelveyears

in the quagmireof the Ninth Circuit. No fundamentalmiscarriageof justice will occur

becausethis claim is procedurallybarred.

CLAIM TWO

RobertYbarrahasseverementalillnessand is ineligible for the deathpenalty

In claim two Ybarraallegesthathe is severelymentally ill andasksthecourtto find

that he is ineligible for the death penalty becauseunder the Nevada constitution his

executionwould be cruel and unusualpunishment.

Ybarraacknowledgesthat this claim hasnot previouslybeenpresentedbut argues

a fundamentalmiscarriageof justice will occur if the proceduralbar is applied. This

argumentis without merit. Although not previouslyraisedin this case,the issuehasbeen

presentedto the NevadaSupremeCourt. In rejecting the sameclaim and applying a

proceduralbar, the NevadaSupremeCourtnoted in Chappellv. State,137 Nev. 780, 501

P.3d 935 (2021) that "neither this court nor the United StatesSupremeCourt [have]

suggestedthat the severelymentally ill are ineligible for the deathpenalty. 137 Nev. @

801.

Ybarra'sfailure to raisethis claim in a previouspetition is an abuseof thewrit. He

9
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hasnot showncausefor the failure to raisethe issue,nor can he showactualprejudice

sinceneitherNevadalaw nor Federallaw supporthis argument.

CLAIM THREE

Nevada'sdeathpenaltystatuteis unconstitutionalbecauseRobertYbarra
cannotraisehis own incompetencyto beexecuted

In claim three, Ybarra argues that Nevada's death penalty statutes are

unconstitutionalbecausehe cannotraisethe issueof his incompetencyto be executed.

This claim hasnot beenpreviouslypresented.

The scopeof a post-convictionpetition for writ of habeascorpus' in Nevada is

limited. NRS 34.720. Ybarra'spetitionmustrequest"relieffrom a judgmentof conviction

or sentence"or challenge"the computationof time" he hasserved.

In light of McConnell v. State,125 Nev. 243, 212 P.3d307 (2009),this Court finds

claim three is not cognizablein a post-convictionhabeaspetition. In McConnell, the

NevadaSupremeCourt held thata challengeto Nevada'slethal injection protocolwasnot

cognizable,becausethe claim doesnot "challengethedeathsentenceitself but seeksto

invalidatea particularprocedurefor carryingout the sentence." 125 Nev. @248.

Similarly, Ybarra'sclaim threedoesnot implicatethevalidity of his deathsentence,

but ratherseeksa ruling that a particularstatutoryschemeis invalid becauseit doesnot

allow a defendantto raisethe issueof his competencyto be executed.

Secondly,even if cognizable,Ybarra hasnot showngood causefor his failure to

raise the issue in previous petitions. His argumentthat such a claim is not ripe until

executionis imminent ignoresthe fact that on August 6, 2004, this Court issueda death

10
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warrant,andthestatutesin questioncontainedthesamelanguagethenastoday.

Finally, to the extent the claim implies he has no mechanism to raise the

incompetencyissue,theclaim is beliedby thefact thathe raisesthe issueof incompetency

in Claim Fourof this petition.

CLAIM FOUR

RobertYbarra is incompetentto be executed

A versionof this claim hasbeenpreviouslypresented,but Ybarraarguestheclaim

wasnot ripe becausehis executionwasnot imminent. To beclear,this issuewas raised

in his 2003petition filed in this Court. This Courtgranteda motion to dismisson July 20,

2004,denyingall relief. (RobertYbarraJr. v. E.K. McDaniel, CaseNo. HC-0303002).

On August6, 2004,this Courtentereda warrantfor theexecutionof Ybarrato occur

that month pursuantto the statute. Ybarra filed a notice of appeal in HC-0303002on

September7, 2004.

In claim 20 of his openingbrief on appeal,it is written

"Further, Mr. Ybarra is incompetentto beexecuted,1 AA

50, and his currentcondition indicatesthat hewill remain

incompetentat the time the execution is carried out."

(Opening brief filed March 25, 2005, p. 66, Nevada

SupremeCourtcaseNo. 43981).

The NevadaSupremecourt issuedits orderon November28, 2005,andspecifically

found at page1 O

"Ybarra also claims he is incompetentto be executed.
We concludethe recordbeforeus beliesthis claim."

In Ford v. Wainwríqht,477 U.S. 399, 106S.Ct.2595(1986),theSupremecourtheld

11



6 477 U.S. @409-410.

that "the Eighth Amendmentprohibits the statefrom inflicting the deathpenalty upon a

prisonerwho is insane."6 Ford allowsa stateto "presume"thata prisoneris competentto

beexecutedandto requirea "substantialthresholdshowing"of incompetencebeforehe is

entitled to be heardon the meritsof his claim.7 The petitioner'sburdenin this regardis a

"high" one. Ford, 477 U.S.@417.

The existenceof a mental illness is not determinativeof whethera prisoner is

competentto beexecuted,ratherthe focus is whethera prisoner'sconceptof reality is so

impairedthathecannotgrasptheexecutionsmeaningandpurposeor the link betweenhis

crime and its punishment.8

Here,Ybarrahasnot madea sufficientshowingto triggerthehearingprocess. The

evidence presentedin his petition simply does not make a substantial showing of

incompetence. In supportof this claim Ybarraonly offersthedeclarationof Dr. Price,who

afterreviewingthe recordsopinesthatthere"is good reasonto believethattheDefendant,

RobertYbarra, is insane." Exhibit 18. The fact thatYbarra may or may not suffer from

dementia,delusionsor other mental illness, in and of itself doesnot show he lacks a

rational understandingof theState'srationalefor his execution.

CLAIM FIVE

The deprivationof theopportunityto seekclemencyand Nevada'svagueclemency
regulationsviolate RobertYbarra'sdueprocessrights

+

2

3

4

5

6

7

8

7 477 U.S. @426(Powell, J. concurring). Becausetherewasno majority opinion in Ford, Justice

25 Powell'sconcurrencecontrols. Panettív. Quarterman,551 U.S. 930,949(2007).

8 Madisonv. Alabama,139 S.Ct718, 723, quotingPanettí,551 U.S. @958-960.
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In this claim, PetitionerarguesthatNevada'sclemencystatutesand regulationsare

unconstitutionaland violate his dueprocessand equalprotectionrights. This claim has

not beenpreviouslyraised,and it is raisedmorethanoneyearafterPetitioner'sconviction

was affirmed. In order to avoid this proceduralbar petitioner must show good cause,

meaning(1)thedelayis not the fault of thepetitionerand(2) dismissalof thepetitionwould

unduly prejudicethe petitioner. NRS 34.726.

Ybarra'sargumentthat the claim was not ripe because"the Board of Pardons

Commissionersdoesnot considerapplicationswhile litigation is pending"(petition, p. 124,

line 15-16) is without merit anddoesnot showgoodcausefor severalreasons.

First, NAG 213.055(2)specificallyallows a memberof the PardonsBoard to select

anapplicationfor considerationby theBoard irrespectiveof pendinglitigation. Ybarrahas

not previouslysoughtclemencyso his argumenton this point is purespeculation.

Second,contraryto his argument,thereareno limits on theavailability of clemency

for deathrow inmateswho committeda capital offenseprior to July 1, 1995. SeeNRS

213.085(1);Leonardv. Gittere,2021 Nev. Unpub. Lexis 259, 137 Nev. 933 (2021).

Third, in Nevada,a prisonerhasno due processright to clemency. Nierqarth v.

State,105 Nev. 26, referringto Severancev. Armstronq,96 Nev. 836,620P.2d369(1980).

Finally, and most importantly, this claim is not cognizable in a post-conviction

habeasproceeding. Ybarra'sargumentabouttheclemencyrulesdo not in anywayeffect

the validity of his deathsentence. SeegenerallyMcConnell v. State,125 Nev. 243, 212

P.3d 307 (2009) (challengeto execution protocol not cognizable becauseit doesn't

implicatethevalidity of thedeathsentence).
13
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CLAIM SIX

RobertYbarra'sexecutionwill result in cruel andunusualpunishment

Ybarraallegesthatthe NevadaDepartmentof Corrections(NDOC) is not prepared

or ableto performan executionwithin the timeframesto be set. A similar claim hasbeen

previously raised. This claim is not cognizable in a habeasproceedingbecauseit

challengesthe method in which the executionwill occur, not a challengeto the validity of

the judgmentor sentence. SeeMcConnellv. State,125 Nev. 243, 2009 Nev. LEXIS 31

(2009).

CLAIM SEVEN

Vaquenessof thecapitalsentencinqscheme

Ybarra's final argument is that Nevada's capital sentencing scheme is

unconstitutionallyvague. The argumentis basedon threeNevadaSupremeCourtcases

dating from 2015to 2019,which accordingto Ybarra removetheweighing of aggravators

againstmitigation aspartof a death-eligibilitydetermination. He arguesthis changehas

upsetover35 yearsof Nevadacapitalcaselaw. This claim hasnotbeenpreviouslyraised

by Petitioner.

Ybarra is not entitled to relief on this claim.

This argumentdoesnot implicatethe validity of his convictionor sentence. Thus,

this claim is not cognizablein a habeaspetition. Indeed,his complaintis thatthe Nevada

SupremeCourt is changingthe law that hasbeenfollowed for over 30 years. Ybarra's

convictionwasover40 yearsagoand followed the law he favors. To beclear,evenif the

changein law is as he alleges,the new law is not being applied to his conviction or

14
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sentenceand hasno impacton his case.

CONCLUSION

As noted throughout this order, Ybarra's claims are untimely, successiveand

provide no basisfor relief. He hasnot showngood causeto relitigate previouslyraised

claimsor to raisenew claims. He hasshownno actualprejudiceto him if his claimsare

procedurallybarred,and he hasfailed to show a fundamentalmiscarriageof justice will

occurif his claimsarebarred.

A fundamentalmiscarriageof justice can be demonstratedby a showing that a

defendantis "actually innocentof thecrime or ineligible for thedeathpenalty.9

Here,Ybarrahasnotevenallegedhe is innocentof thecrime,and rightfully so. His

guilt hasbeenestablishedin Nevadacaselaw for over35 years."
. . ' ,.

Otherclaimsarenotcognizablein a post-convictionhabeaspetition or beliedby the

record,andevenif cognizable,theclaimsfail to establisha basisfor relief.

Finally, assumingarguendo,his "incompetentto be executed"claim is properly

presented,he hasfailed to presentspecific facts showing he is even entitled to further

processon this claim.

To againquote the HonorableMerlyn H. Hoyt in his 1986 orderdenyingYbarra's

post-convictionhabeaspetition

"The factsof thiscaseareunchangeableandforeverfixed

in time; no amountof desire,preparationor expertiseby

24 9 Lesliev. Warden,118 Nev. Adv. Op. 78, 59 P.3d440,445 (2002); citing Pelligrini y. State,117 Nev. 860,

34 P.3d519 (2001).
25 10 Ybarrav. State,103 Nev. 8, 16 (1987)(evidenceof Ybarra'sguilt is "overwhelmingandthedeath

penaltyis particularlyappropriate.")
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otherscould everchangethem. The twelve (12) jurors
heardand consideredall of the evidencepresentedby
both sidesat both the trial and penaltyhearingphaseof
the case. They applied the law to the facts and made
theirdeterminationasour systemof Justicerequires."

RobertYbarracommittedthis horriblecrimeoverforty-five (45) yearsago. Despite

overwhelmingevidenceof guilt, he hascontinuedto delay his fate and abusethe legal

system. Justicecriesout for finality in this case.

Basedon the foregoing,the court finds andconcludesasfollows:

1. Ybarra has failed to allege or show good causefor his attemptto relitigate

previouslyraisedclaims,or for the failure to previouslyraisenewclaims.

2. Ybarrahasfailed to showactualprejudiceif his claimsarebarred.

3. Ybarra hasfailed to showa miscarriageof justice will occur if his claims are

procedurallybarred.

4. Ybarra has raisedclaims that are not cognizablein a post-convictionhabeas
petition.

5. Ybarrahasraisedclaimsthatarebelied by the record.

6. Ybarrahasnot madea thresholdshowingthathe is incompetentto beexecuted.

7. Ybarra is entitled to no relief or furtherproceedingsasa resultof this petition.

Goodcauseappearing,

IT IS HEREBY ORDEREDthat Petitioner'sPetition for Writ of HabeasCorpusfiled

on October10, 2024, is DISMISSED.

DATED this (4 dayof December,2024.

DISTRICT JUDGE

16
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IN THE SEVENIH ruDICIAL

IN AND FOR

ROBERT YBARRA, JR.,
Petitioner,

vs.
JEREMYBEAN,

Respondent.

CORRECTED
Notice of Entrv of Order

PLEASE TAKE NOTICE that on the December 18,2024, the Court entered a decision or

Order in this rnatter, a true and corect copy of which is attached to this notice.

If you wish to appeal this Order or Judgment, you must file a Notice of Appeal with the

Clerk ofthe above-captioned Court within thirty-three (33) days after this notice is mailed to you.

Tlris notice was rnailed on December 18,2024.
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IN THE SEVENTH JUOICLAL DISTRICT COURT OF THE STATE OF

NEVADA; lN AND FOR THE COUNTY OF WHITE PINE
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ROBERT YBARRA. JR.,

Petitioner,

-VS.

JEREMY BEAN,

ORDER DENVNG PETITION
F-OR WRIT OF HABEAS CORPUS

Respondent.

Pending before the coud is Ybana's Petition for Writ of Habeas Corpus (Post

Convic{ion) filed October 10,2024.

FACTUAL HISTORY

On September2S, 1979, sixteen (16)yearold Nancy Gffih and hertiend, Johnna

Cordova, met Robert Ybarra at a gas stialion/convenience store in Ely, Nevada, Ybana

invited the two girls to ride around with him in his truck. The glrls agreed and got into

Ybana's truck. A short while later, Johnna was dropped off and Nancy remained in the

vehicle wilh Ybana. The two girls planned to meet later in the evenlng, but Johnna never

saw Nancy again.

The next moming two (2) fishermen were kaveling on ThiO Mlte Road, a gravel
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mad approxlmately thirty (30) miles ftom By, on thelr way to fish at Ruby Lake. They

noticed a woman's purce and slgns of a struggle on the road. Farther up the road they

discovered the chaned living remains of Nancy Gdfiih lying by the side of the road. Most

of her body was honibly bumed, her hairwas burned off, her eyes were swollen shut and

her fae was unrecogntsable. There uras a deep gash in her left shoulder, and she was

wearing only socks.

The fisherman mvered Nancy with their ehirts, drove to Ely and refumed with a

deputy shedff. The deputy knefi,\, Nancy but was unable b re@gnlze her. Nancy said

she was kldnapped, beaten, raped and set on fire by a man in a red truck. She said the

man worked north of where she was bund. Nancy also told an Emergency Medical

Technician ftat she had been kicked.

Nancy was rushed to the hospital in Ely and then airlifted to a bum unit in Salt Lake

Gity, Utah. She died there shortly affer her anival.

An autopsy on September 30, 1979, revealed that semen was present in hervagina

vrtttichlndicatedthatshehadsexual intercoursewlthlntheprevloustwoorttrreedays. She

had suffered trauma to the genihl area and a severe blowto the head, Nancy's death

was caused by bums which seared her respiratory passages and chaned eighty percent

(80%) of her body surface. The bum pattem on her botly indicated that she had been

doused with a flammable liquid and lft on fire while she was s{lll conscious ard either sitting

or standing.

Although Nancy had been beaten, raped, set on fire and Iefl for dead, she managed

to crawl a quarter mile to wherc she uras found. Pieces of chared flesh fell ofi her and

2
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marked the trail to the bum site. lnvestigators found the skin from one of her hands

complete with fingemalls. At the bum site, invegtlgators found evidence of a struggle, a

gas can and shards ofa broken miror,

Robert Ybara rrrorked at a drill site further up Thirty Mile Road and he and a co-

worker were driving back to EIy on September 29, '1979, when they came upon the

investigation. Deputies questioned the men and botr volunhrlly left boot prlms fur the

officers.

lnvestigators quickly matched Ybana's boot print to the pdnts at the bum site.

Nancy's blood and hairfrom her head were found imbedded ln hls boots. His truck fires

matched those at the scene. The minor shards contalned both Nancy and Ybana's

fingerprints, and ho minor was tom Ybana's trailer. Ybana's fingerprints were found on

the gas can, and Nancy's fingerprints were found on a beer can in Ybana's traller, Prlor

to meeting Nancy, Ybara had told others that he was going to have sex that night and was

not going to pay for iL

The fact that Ybana drove Nancy Grifiith to a remote area outside of Ely, beat her,

raped her and then while she was sllll alive poured gas on her and lit her on fire has never

been questioned.

PROCEDURAL HISTORY

On Oc-tober 6, 1979, Ybara was charged with firs'tdegree murder, tirst{egrce

kidnapping, battery wih intent to commit sexual assault and sexual assaull A preliminary

hearing was held on October 30, 1979. A jury trial began on March 31, 't980, and Ybana

moved for a change of venue. The motion was denled and Ybarra appealsd to the
3



1

2

3

4

5

6

7

8

o

10

! rr
i. tz
o

k13
6

14

Fgdt

UE
PH E

EHg;:
eqiE;
S;EE9Ri" I
*Z

F}ai 15

16

17

18

19

20

21

22

23

24

25

26

Nevada Supreme Court,.which affirmed the lower courts rullng on October 8, 1980.

On September 22, 1980, a hearing was hsld to conslder Ybana's compebnce to

stand trial. After the hearing, Ybana was lransfened to a state mental faclllty until he

regained sufficient ability to consult wilh his attomey and assist in his defenge. Ybarra

was retumed to Ely in the sprlng of 1981 affer several doctors had given their opinion that

Ybanawascompetenttostandtial. Thetrial resumedonJuneg, 1981. TheJuryfound

Ybana guilty on all counb, and after a separate penalg hearing imposed the death

sentence. Ybana appealed his conviction and sentence and on March 3, 1S84, the

Nevada Supreme Court affirmed the convlction and sentence.l A petition fur rehearing

uas denied and a petition for writ of certorari rlrras denied by the Unlted States Supreme

Court on February 25, 1985.

On March 19, 1S85, Ybarra ffled a pelition seeking post-convlclion relief. A

supplemental petition was filed in June 1985 and a hearing was held on September 16-17,

1985. On July 9, 1S88, this Court, lhe Honorable Merlyn H. Hoyt, presiding, denled post-

conviction rellef. The N€vada Supreme Court affinned on January 17,1987.2

On March 10, 19E8, Ybana filed a Pstition for Writ of Habeas Corpus in the First

Judicial Dislrict Court of the State of Neyada. The petition was dismissed on December

30, 1988, and the Nevada Supreme courl afllrmed he dlsmlssal on June 29, 1989. Ybarra

then fted a federal habeas petitlon on August 14, 1989, A statement of additlonal claims

1 Ybarra v. State. 100 Nav. 167,879 P.2d797 ('1984).
2 Ybarra v. State. 103Nev.8,731 P.zd 3fit (1987),

4
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was filed on May 14, 1SS0, and a second stalement of additional claims was filed on

December 14, 1990. The Federal C,ourt dismissed the petition wilhout prejudice on March

31,1993.

. Ybana filed a petition for writ of habeas corpus in the above'entilled court on April

26, 1993, and a supplemental petition on February 5, 1995. Respondents filed a motion

to dismiss on October 17 , 1997. On Juno 29, 1998, the oourt entered a comprehenslve

order lvhich denied Ybana any relief. Ybana appealed and the Nevada Suprcme Court

dismissed the appeal on July 6, 1999.

Ybana filed yet another petilion on March 6, 2003. Respondenb filed a motion to

dismiss on October 6, 2003.

The court granted the motion to dismiss on July 20, 2004. Ybana sppealed and on

November 28, 2005, the Nevada Supreme Court entered an order afflrmlng ln part,

reversing in part and remanding. The high court affrmed the dismissalof all claims except

one: lhe claim that Ybarra was mentally retarded. The court found that the lssue of mental

retardation had not been dedded and pursuant to NRS 175.554, Ybana should have the

opportunity to litigale the matter.

Ybana then filed a Molion to Slrike Death Penalty based on a clalm of mental

retardation wtrich was opposed by the State. On April 29-30, 2008, a hearing was held

on the motion. Ybana was present and represented by Michael Pescetta, Esq. and

Michael Charleton, Esq, Respondents were represented by Richard Sears, Esq., White

Plne County District Attomey. The court recelved sxhibits in excess of thres thousand

(3,000) pages and testimony from psychologists DaMd Schmidt and Ted Young, and from

5
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psychiatrist Mitchell Young.

On June 26, 2008, this Court entered an order denying the motion to strike the death

penalty. The courl found and concluded that Ybara had failed to demonslrate that he

uras of subaverage lntellectual function or that he had adaptive deficits which were

manifested during his developmental pedod. Ybana appealed on March 3, 2011;the

Nevada Supreme murt affirmed in a published opinion. Ybana then sought rellef in the

Federal system, and afler 12 years of litigation the Federal Court denied relief. The U.S.

Supreme Court denied erLin May 2V24.

On September 13, 2024 in Case No. CR{001511 State of Nevada v. Robert Ybara,

this Court entered an order lnquidng whether any grounds existed which might preclude

the lssuance of a wanant of executon. ln response, Ybarra filed the lnstiant Petition for

Writ of Habeas Corpus. The court has reviewed the file and finds additional briefing or

argument ls not necessary.

DlseussloN

Ybarra's 14&page petition raised seven daims with numerous subparts. Along

with the petition Ybana flled 33 exhlbits whlch contain in excess of 2,700 pages.

This petition was fled on October 10, 2024. over forty years after the rsmiflitur

issued on appeal trom lhe judgment of conviction.3 The petition is unumety pursuant to

NRS 34.726(1). This petilion is also the sixtlr pethion Ybana has filed in state court. The

petition is successive to the oxtent it raises claims previously litigated and constitutes an

3 Ybata v. State, 100 Nev. 167,679 P,2d 797 (1984).
6
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abuse of the writ to lhe extent it raises new claims. See NRS 34.810(2).

Therefore, lhe petlUon is procedurally baned absent a demonstration of good cause

and actual prejudice under NRS 34.728111 and NRS 34,810(4), or a shoWng that the

procedural bars should be excused lo prsvent a fundamental miscaniage of justlce,4

Ybana has the burden of pleading and proving "specific fads" showing good cause and

actual prejudice. NRS 34.810(3). The application of procedural bars is mandatory.s

CI.AIM ONE

Robert Ybana is intellectually disabled and
ls inelioible for e death oenalfu

Ybana's claim that he ls lntreltectually dlsabled has been previously raised and

litBated in hls Courl An extenslve evldentiary headng was conducted, and thls Court

entered an order denying reliefon June 26, 2008. The oder speoifically found that Ybana

had not established that he is mentally retarded (this phrase has now been changed to

'intellectually dbabled').

To avoid the procedural bars applicable to this claim, Ybana argues there is a nary

legal basis and difference iadual context to reconsider the issue. As for the new law,

Ybama cites Hall v. Floridq, 572 U.S. 701 (2014) and Moore v. Texas, 581 U.S. 1 (2017).

ln EI! the court invalidated a Florida law that set a strict lQ cutoff score of 70 and

did not allow a consideration of standard measurement of.enor at ths tlmo. Hall offers no

support to Petltioner, and assumlng arguendo !g!! does provide some support, there is no

4 Pelleorlniv. Stale, 117ll€v. E60,887,34 P.3d 5r9,537 l2011l.
5 State v. Habersbh. 119Nev. 173,69 P.3d 676 (2003).

'l

I

i

I



1

2

3

4

5

6

7

I
I

10

11

FE1'6E
UH E.
EHE;83
38;iii
E*EisiE.F '
e=l-a6IAi

12

't3

14

15

'16

17

18

19

20

21

22

23

24

25

26

explanation as to why Ybana dld not rais€ this claim in his 2017 petition brought ln thls

Court.

ln @glg the court reversed a lower court ruling lhat ignored then cunsnt cllnical

standards and followed a set offactors ('the Bdseno Factors') that was invented by the

Texas Courl of Criminal Appeals. Nothlng ln Moore supports Ybana. Furlher, Msgle is

specifically not retroactive. See Shooo v. Hill, 586 U,S. 45, 139 S.Ct. 504 (2019).

Finally, even if Hall or Moore had some applicabillty, Petltloner mlsstatos the lmpsct

of those cases. On page 43 of his petitbn, he argues that these cases'show that

adherence to the cllnlcal guidelines of intellectual disabillty are not optional, but

constitutionally mandated.' Line'10-1'1, He echo's the same enoneous point at line 13-

14 on page 53: 'lhe Eighth Amendment requlres stric't adherence to the cllnlcal guldellnes.'

Neither case stands for that proposifion. Rather, they both are rooted in and support the

propositlon of Atkins v. Viroinia, 436 U.S. 304 (2002), that adjudications of intelleclual

disability shall be "informed" by the medlcal community's diagnostic framework. [n fact,

the Moore court specifically noted that "Hgll indicated that being informed by the medical

community does not demand adherence to everything stated in the latest medlcal guide."

Mogre,581 US. @12.

Assuming arguendo, Ybana's argurnent has some merit, the grH Circuit has made

clear that in 2008 (when thls issue was decided) it was not apparent that states were

reguired to stric'lly adhere to clinical standards. See Pjzarto v. Yonlf 947 F.3d S'l 0, 2019

U.S. App. Lexis 38787 (98 Cir. 2019). Simply put, Ybana does not get to apply new

clinical standards to an issue that was decided over 15 years ago.

8
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Ybana also clalms a neur fadual basis exists as a result of twenty years of nall

testlng since the hearing on thls mater, This argument provldes no basls b change the

law of the case or re,lltigate the matter, The law in exisbnce at the time was applied to

the evidence presented. See @p, lnfra.

Overall, Ybana has not shown good cause tro re-lltgate thls chim, nor has he shown

actual prejudice to himself. The matter has been litigated and spent the lad twelve years

in the quagmlre of the Nlnth Clrcult. l.lo fundamental miscaniage of justice will occur

because this claim ls procedually band.

CLAIMTWO

has severs mental illness and is ineli ible r the death a

ln clalm tvuo \tana alleges trat he is severely mentally ill and asks the court to find

that he is ineligible for the dealh penalg because urder the Nevada constitution his

execution would be cruel and unusual punlshment.

Ybana acknowledges that this claim has not previously been presenled but argues

a fundamental miscaniage of Justlce wlll occur lf the procedural bar is applied. This

argument is without medt. Although not prcviously raised in this case, the lssue has been

presented to the Nevada Supreme Court. ln rejecting the same claim and applylng a

procedunal bar, the Ne\rada Supreme Court noled in Chaooell v. State. 137 Nev. 780, 5O1

P.3d 9il5 (2021) that 'nei$rer thls court nor the United States Supreme Court [have]

suggested that the severely mentally ill are ineligible tur the death penalty. 137 Nev. @

801.

Ybana's failure to ralse this chim in a previous petition is an abuse of lhe writ, He

9
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has not shown cause for the failure to raise the Issue, nor can he show actual Prejudice

since neither Nevada law nor Federal law support his argument.

CLA]M THREE

Nevada's dealh penalty stafute ls unconstitutionat because Robert Ybana
cannot raise h'rs own incomoetencv b be executed

ln claim three, Ybarra argues lhat Netrada's death penal$ statutes are

unconstituffonal because he cannot raise the lssue of his incompetency to be executed,

This claim has not been previously presented.

The scope of a p.os1-conviction petition for writ of habeas corpus' in Nevada is

limited. NRS 34.720. Ybana's petition must request "relief Fom a judgment of mnviction

or sentence' or challenge "the computaflon of tirne" he has served.

ln light of Mcoonnell v. State, 125 Nev. 243,212 P.3d 307 (2009), this Court finds

claim three is not cognizable in a post-conviction habeas petflion. ln McCCnqg!!, the

Nevada Suprerne Gourt held thal a challenge to Nevada's lethal injec'tion prctocolwas not

cognizable, because the claim does not 'challenge lhe death sentence itself but seeks to

irnralidate a partlcular procedure for carrying out the senten ce.' 125 Nev. @248.

Similarly, Ybarra's claim three does not implicate the validity of his deafi sentence,

but rather seeks a rullng that a particular slatulory scheme is invalid because it does not

allow a defendant to ralse the issue of his competency to be executed.

Secondly, even if cognizable, Ybana has not shown good oause for his failure to

raise the issue in prevlous pelitions. His argumenl that such a claim is not ripe until

execution is imminent ignores the fact that on August 6,2004, this Court issued a death

10
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wanan! and the statutes in question contalned the same language then as today.

Finally, to lhe extent the clalm implies he has no mechanism to raise the

incompotonoy issue, the claim is belied by the fact that he raises the issue of incompetency

in Claim Four of this pelition.

CljIM FOUR

Robert Ybana is incompetent to be executed

A verslon of this claim has been previously presented, but Ybarra aryues the claim

was not ripe because his execution was not imminent. To be clear, this issue was ralsed

in hb 2003 pelition filed in thls Court Thls Court granted a motlon to dismiss on July 20,

2004, denying all relief. (Robert Ybana Jr. v. E.K McDaniel, Case No. HC{303002).

On August 6, 20(X, thls Court entered a wanant for the executlon of Ybana lo occur

that month pursuant to the statute. Ybana Iiled a notice of appeal in HC4303002 on

September 7, 2004.

ln claim 20 of his openlng brief on appeal, it is written

"Further, Mr. Ybara is Incompetent to be executed, 1 AA
50, and his cunent cordition indicates that he will rernain
incompetent at lhe tlme the execution is canled oul"
(Opening brief filed March 25, 2005, p. 66, Nevada
Supreme Court case No. 43981).

The Nevada Supreme court issued its order on November 2E, 2005, and specifically

tound at page 10

Ybana also claims he is incompetent lo be executed.
We conclude the record before us belies thls clalm.'

ln Ford v. Wainwrioht, 477 U.S. 399, 106 S.Ct. 2595 (1986), the Supreme court held

11
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that the Eighth Amendment prohibits lhe state from inflicting the death penalty upon a

prisonerwho is insane,"6 EeE[ allows a state to "presume" that a prisoner is competent to

be executed and to requlre a "substantlal threshold showing" of lncompetence bebre he is

entiUed to be heard on the merits of hls claim.T The petitione/s burden in this regard is a

"high" one. Ford,4Tl U.S. @ 417.

The existence of a mental illness is mt d€terminative of whether a prisoner is

competent to be executed, rather th6 bcus is whether a prisone/s concop( of reality is so

impaired that he cannot grasp the executions m€aning and purpose or the link between his

crims and ils punishrnenls

Here, Ybara has not made a sufficient showing to triggerlhe heafing process, The

evidence prcsented in his petition simply do€s not make a substantial slnwing of

incompetence. ln support of this claim Ybana only offers the declaratlon ot Dr. Price, who

after reviewing the records opines that th€re "is good reason to believe that the Defendant,

Robert Ybana, is insane." Exhibit 18. The fact that Ybarra may or may not suffer ftom

dementia, delusions or other mental illness, in and of itseif does not show he lacks a

rational understandlng of the State's rationale for his execution.

CLAIM FIVE

The deprivation of the opportunity to seek clemency and Nevada's vague clernency
requlalions violate Robert Ybana's due orocess riohts

5 4r7 U.S" @409410.

7 4n U,S, @426 (Powell, J. concuning). Because lh€ro was no rnajority oplnlon ln Ford, Justlcs
Ps/vell's concun€nc€ control8. Panettl v. Ouarterman. 551 U.S.gtn, 949 (2007).
a Madison v. Alabama, 139 S,Ct 7i8,723, quolingElgttl, 551 U.S. @05&960.

!2



I

2

3

4

5

6

7

8

I
10

11

F.Ed, t-!1 Zo;Uo

HH, I;
EfrE;: i
3 8;;1 ;
6:;i: I6;6"!I
llF

EHg,

12

13

14

15

't6

17

18

19

20

21

22

23

24

25

26

ln this claim, Petitloner argues that Nevada's demency statutes and reguhbns are

unconstitutional and vlolate hls due process and equal protectlon rlghb. Thls clalm has

not been previously raised, and it is raised more than one year after Petitione/s conviciion

was affirmed, ln order to avoid this procedural bar petitioner must show good cause,

meaning (1) the delay is not the fault of the petitioner and (2) dismissal of the petition would

unduly preJudice lhe petitioner. NRS 34.726.

Ybana's argument that the claim was not ripe bscause tre Board of Pardons

Commissioners does not consider applicatbns wtrile litigation is pending' (petitlon, p, 124,

llne 15-16) is without merit and does not show good cause for several reasons,

Flrst, l'.lAC 2'13.055(2) specifically allols a member of the Pardons Board to select

an applicatbn for consideration by the Board inespec0ve of pendlng litigation. Ybara has

not previously sought clemency so hls argument on this point is pure speculaton.

Second, @ntrary to hts argument, there are no llmits on the availability of clemency

for death row lnmates who committed a capital ofrense prbr to July 1, 1995. See NRS

213.085(1); Leonard v. Gattere,2021 Nev. Unpub. Lexis259, 137 Nev.933 (2021).

Third, in Nevada, a prboner has no due pr,cess right to clemency. Nleroarth v.

State, 105 Nev. 26, tehning to Severance v. Armstrono. 96 Nev, 836, 620 P.2d 389 (1S80).

Flnally, and most importantly, this claim is not mgnizable ln a post-convlctlon

habeas prcceeding, Ybana's argument about the demency rules do not in any way efiect

the validity of his death sentence. See generally Mcconnell v. Stste, 125 Nev. 243,212

P.Sd 307 (2009) (challenge to execution protocol nol oognizable because it doesn't

implicate the validity of the deth sentence).

13
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GLAIM Slx

Robert Ybana's execulion will resuh ln cruel and unusual ounishment

Ybara alleges that the Nevada Department of Conections (NDOC) is not prepared

or able to perform an execution withln the tmeframes to be set. A similar clalm has been

previously raised. Thls clalm is not cognizable in a habeas proceeding because it

challenges the method in which the execution will occur, not a challenge to the validity of

the judgment or sentence. See I[cCS!ne!!_!LSta!C, 125 Nev. 243,2009 Nev. LEXIS 31

(200e).

CljIM SEVEN

Vaoueness of the capital sentencinq scheme

Ybana's final argument is hat Nevada's capital ssntenclng scheme ls

unconstitutionally vague. The argument ls based on lhree Nevada Supreme Court cases

dating from 2015 to 2019, which according to Ybana remove the weighing of aggravators

against mitigat'ron as part. of a death-eligibility determination. He argues this change has

upset over 35 years of Nevada capital case law' Thls claim has not been previously mised

by Petitioner.

Ybana is not entided to relief on this clalm.

This argument does not implicate the validity of his convlction or sentencs, Thus,

this chim is not cognizable in a habeas petition. lndeed, his complaint is lhat th6 N€vada

Supreme Court is changing the law that has been followed for over 30 years. Ybana's

convic{ion was over 40 years ago and fullowed the law he favors. To be clear, even if the

change ln hw is as he alleges, tire new law is not being applied to his mnviction or

L4
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sentence and has no impacl on his case.

coNcLustoN

As noted throughout this order, Ybarra's claims are untlmely, successive and

provide no basis fur relief. He has not shown good cause to relitigate previously raised

claims or lo raise new claims. He has shown no actual prejudice to him if his claims are

procedurally baned, and ho has failed lo show a fundamental miscaniage of justice will

occur lf his claims are barred.

A fundamental miscaniage of juslice can be demonstrated by a showlng that a

defendant is "actually Innocent of the crime or ineligible for the death penalty.e

Here, Ybana has not even alleged he is innocent of the crime, and rightfully so, Hls

gultt has been established in Nevada. case law for- over 35 years.lo

Otherclaims are not cognizable in a post-@nvidion habeas pelition or belied by the

record, and even if cognizable, the claims tail to establlsh a basis for relief.

Finally, assuming arguendo, hls lncompetent to be executed" clalm ls properly

presented, he has failed to present specific facts showing he is even entitled to further

process on this claim.

To again quote the Honorable Merlyn H. Hoyt in his 1986 order denying Ybana's

post-conviction habeas petition

'The facls of this case are unchangeable and forever fixed
in time; no amount of deslre, preparation or expertise by

9 Lesllo v. Warden. 118 Nev. Adv. Op. 78, 59 P.3d 440, 445 (2002); ciling Pelliorini v. Shte, 117 Nev, 860,
34 P.3d 51e @01).
10 Ybana v. Stat€. 103 N€v,8, 16 (1987) (wldenco of Ybana's gullt ls'ovarwh€hhg and th€ death
penalty b patiorlarly appropriele.') 

15
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othes could ever change them. The twelve (12) lurors
heard and considered all of lhe ovidence presented by
bott sides at bgth the trial and penalty hearing phase of
lhe case. They applied the law to the fac{s and made
their determination as our system of Justico requires."

Robert Ybarra commfied this honible crime over forty-fle (45) years ago. Despite

overwhelming evi(ence of guilt, he has continued to delay his iate and abuse the legal

system. Justice cries out forlinality in thls case.

Based on the foregoing, the coufi finds and concludes as follows:

1 . Ybana has failed to sllege or show good cause for his attempt to rclitigate
previously raised claims, or for the failure to pieviously ralse new clalms.

2. Ybarn has failed to show actual prejudlce if his claims are baned.

3. Ybarra has failed to show a miscaniage of justice will occur tf his claims are
procedurally bared.

4. Ybana has raised claims that are not cognlzable in a post-conviction habeas
pefition.

5. Ybana has raised chims that are belied by the record.

6. Ybana has not made a threshold shorlvlng that he ls lncompetent to be executed.

7- Ybarra is entitled lo no relief or further prcceedings as a result of this petiUon.

Good cause appearing,

lT lS HEREBY ORDERED that Petitione/s Petition for Wdt of Habeas Corpus f led

on Oclober 10, 2024,is DISMISSED.

DATED this / 7 day of December, 2024.
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ROBERT YBARRA, JR.,
Petitioner,

vs,

JEREMY BEAN,
Respondent

Notice of Entrv of Order

PLEASE TAKE NOTICE lhat otl the December 18, 2024, the Court entered a decision or

Order in this matter, a true and corect copy of which is attached to this notice.

If you wish to appeal this Order or Judgment, you must file a Notice of Appeal with the

Clerk ofthe abovc-captioned Court within thkty (30) days after this notice is mailed to you. This

nolice was mailed on Decernber 18,2024.

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STA$E PF NEVADA
l" Ili_-Fn

IN AND FOR THE COUNTY OF WHITE.PINE 
-- \= (Y
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Case No.iHC24l0004 ---, -.,
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Case No. HG2410004

tN THE SEVENTH JUDICIAL DISTRIGT COURT OF THE STATE OF

NEVADA-IN AND FOR THE COUNTY OF WHTTE PINE

Dept No. 1

ROBERTYBARRA, JR.,

Petitionor,

-t s_

JEREMY BEAN,

Respondent

ORDER DENYING PETMON
FOR WRIT OF HABEAS CORPUS
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Pending betore the cout is Ybana's Petiton for Writ of Habeas Corpus (Post

Conviction) tiled October 10, 2024.

FACTUAL HISTORY

On September29, 1979, sixteen ('tO)yearold Nancy Gffitth and herfriend, &hnna

Gordova, met Robert Ybana at a gas station/convenience store in Ely, Nevada. Ybana

invited the two girls to rlde around wllh hlm ln hls truck. The glrls agreed and got lnto

Ybana's truck. A short while later, Johnna was dropped off and Nancy remalned in the

vehicle with Ybana. The two girls planned to meet later in the evenlng, but Johnna never

saw Nancy again,

The next momlng two (2) frshermen were faveling on Thlrty Mlle Road, a gravel
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mad approximately thlrty (30) mlles from Ey, on thelr way to fish at Ruby Lake. They

noticed a woman's purse and signs of a struggle on the road. Farther up ttn road they

discovered the dranod living remains of Nancy Gtifiilh lylng by the side of the road. Most

of her body was honibly bumed, her hair was burned off, her eyes were swollen ehut and

her face was unrecognizable. There was a deep gash ln her left shoulder, and she was

wearing only socks.

The fisherman cpvered Nancy with their $itts, drove to By and retumed wlth a

deputy shedfi. The deputy knew Nancy but was unable to recognize her. |,lancy sald

she was kidnapped, beaten, naped and set on fire by a man in a red truck. She said the

man worked north of where she was bund. Nancy also told an Emergency Medlcal

Technician that she had been klcked.

Nancy was rushed to the hospital in Ely and then airltfled to a bum unit in Salt Lake

City, Utah. She dled there shorlly after her anival.

An autopsy on September 30, 1979, revealed that semen was present ln her vagina

which indicated that she had sexual lntercourse wilhin the previous tr,vo or three days. She

had sufered trauma to the genital area and a sovero blowto the head. Nancy's death

was caused by bums which seared her resplratory passages and chaned eighty percent

(807d of her body surface. The bum pattem on her body indicaEd that she had been

doused with a flammable liquld and llt on fire while she was still consclous and elther sitting

or standirE.

Althongh Nancy had been beaten, rapsd, set on flre and lefr br dead, she nunaged

to craw[ a quarter mile to where she was bund. Pleces of draned flesh fell off her and

2
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marked the trall to the bum slte. lnvestigators found the skin from one of her hands

completo with ftngemails. At the bum sile, invegtlgators found evidence of a struggle, a

gas can ard shards of a broken mirror.

Robeil Ybana worked at a drill site turther up ThlO Mlle Road and he and a co'

worker were driving back b Ely on Septernber m, $7s, when they came upon the

investigat'on. Deputies questioned the men and both voluntarily left bmt pdnts br the

officers.

lnvestigabrg quickly matched \tana'e boot prlnt to the prlnb at the bum slte.

Nanqy's blood and hairfrom her head were fuund imbedded in hls boots. His truck tires

matched those at the scene. The miror shards contained both Nancy and Ybana's

fingerprints, and the minor was from Ybara s trailer. Ybana's fngerpdnts werc found on

the gas can, and Nancy's fingerprints were bund on a beer can in Ybana's traller. Pdor

to meeting Nancy, Ybama had toH others Ont he was going to have sex that night and was

not going to payfor iL

The fact hat Ybana drove Nancy Gffih to a remote alea outside of Ely, beat her,

raped her and then while she was still alfue poured gas on her and lit her on ffrc has never

been questioned.

EBESEDUEAL HlSKlg

On Oclober 6, 1979, Ybana was charged with first{egree murder, ftrct{egree

kidnapping, battery wih intent to commit sexual assau[t and sexual assault. A preliminary

hearingwasheld.onOctober30, 1979. Ajurytdal beganonMarch31, 1980,andYbana

moved for a change of venue. The motion was denied and Ybana appealed to the
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Nevada Supreme Court, which affirmed the lower court's rulirg on October 8, '1980,

On September 22, 1sAO, a hearing wag held to consider Ybama's compebnce to

stand tial. Afier the hearing, Ybana was transfened to a Btate mental facility unUl he

regained suflicient abllity to consult wilh his attomey and assist in his defense. Ybarra

was retumed to Ely in the spring of 1981 after Beveral doc{ors had given helr oplnlon that

Ybana was competent to stand tial. The tlal resumed on June 9, ',l981. The jury fuund

Ybana guilty on all cpunts, and after a separate penatty hearing lmposed lhe death

sentence. Ybana appealed his conviction and sentence and on March 3, 1984, the

Nevada Supreme Court affinned the convldlon and sentence.r A petition for rehearing

was denied and a petition for writ of certlorari was denled by the United States Supreme

Court on February 25, 1985,

On March 19, 1985, Ybana filed a petition seeklng post-conviction relief. A

supplemental petition was filed in June 1985 and a hearlng was held on September 1t17,

1985. On July 9, 19ffi, this Court, the Honorable Merlyn H. Hoyt, presiding, denled post-

conviction relief. The Nevada Supreme Court afflrnred on January17, 1987.2

On March 10, 1988, Ybana filed a Petition tor Writ of Habeas Corpus in the Firct

Judidal Distict Court of the Slate of Nemda. The petition was dlsrnlesed on December

30, l9SS,andheNevadaSuprememurtafllrmedthedlsmissalonJune29, 19E9. Ybarra

thenliledafuderal habeaspetitlononAugust14, 198S. Astatementofaddlfional claims

r !'berrar.Splg 100 Nev. 167,679 P.2d797 (19F,4),

2 Ybana v. Stele. 103Nav.8,731P2n3$(99n.
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was filed on May 14, 1S90, and a second statement of additlonal claims was filed on

December 14 't 990. The Federal Court dlsmissed the petlton without prejudice on March

31,1993.

. Ybana flled a petition for writ of habeas corpus in the above€ntrued coud on Apdl

26, 1993, and a supplemental petition on February 5, 1995. Respondenb flled a rpton

to dismiss on October 17, 1997. On June 29, 19S8, th€ court entered a mmprehensive

order whlch denied Ybana any rellef. Ybarra appealed and trc I'levada Suprsme Court

dismissed the appeal on July 6, 1999.

Ybana filed yel another petition on Mardr 6, 2003. Respondents filed a rnotion to

dismiss on October 6, 2003.

The court granted the rnotlon to dlsmiss on July 20, 2004. Ybana appealgd and on

November 28, 2005, the I'levada Supreme Court entered an order affirming in part,

reversing in part and remanding. The high court affrmed the dismissal of all claims except

one: the claim lhat Ybarra was mentally retardad. The coutt found that the issuo of mental

retardatlon had not been declded and pursuantb NRS 175.554, Ybana should havethe

opportunity to lltlgate ths matter.

Ybana then flled a Motion to Strike Death Penalty based on a claim of mental

retardaton whlch was opposed by the State. On April 29€0, 2008, a hearing was held

on the motion. Ybana was present and represented by Mlchael Pescetta, Esq. and

Michael Charleton, Esq. Respondonts wero rcpresenled by Richard Sears, Esq., White

Pine County District Attomey. The court r€c€ived sxhibits in excess of three thousand

(3,000) pages and testimony from psychologistrs Davld Schmldt and Ted Young, and from
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psychiatrist Mitchell Young.

On June 26, 2008, this Court entered an order denylng lhe nnton to stike the death

perxalty. The court found and concluded that Ybana had falled b demonstrate that he

was of subaverage intelleciual functon or that he had adaptive deficits whlct were

manifested during hls developmental pedod. Ybana appealed on March 3,2011; the

Nevada Supreme murt affrmed ln a published opinion. Ybana then sought rcllef in the

Federal syslem, and afler 12 yeaa of litigation he Faderal Court denled relief. The U.S.

Supreme Court denied cerL in May 2O24.

On September 13, 2024 ln Case No. GR{00151'l State of Nevada v. RobertYbana,

this Court enlered an order inquiring whether any grourds e)dsted whlch might predude

the Issuance of a wanant of executbn. ln.esponse, Ybana filed the instant Pelition for

Writ of Habeas Corpus. The court has reviewed the flle and flnds addltional briefing or

argument is not necessary.

DtscusstoN

Ybarra's l4&page petition raised seven olaims witr numerous pubparts. Along

wih the peliUon Ybana filed 33 exhlbits whlch contraln in excess of 2,700 pages.

This petition was fil€d on Octob€r 10, 2024, over forty years afler the remi[itur

issued on appeal from the Judgment of convlctlon.3 The peutlon is untimely pursuant b

NRS 34.726(1). This petition is also the sixth pettbn Ybana has flled ln stiate couft The

petition is successive b the e{ent it ralses claims pr€vlously lltlgated and constllutes an

3 Ybana v. Slsl€. 'l00 Nev, 167,6ru P.2d757 l'19f,4).
6
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abuse of the writ to the extent it raises new claims. See NRS 34.810(2).

Therefore, the petldon is procedurally baned absent a demonstration of gmd cause

and ac'tual prejudice under NRS 34.726\1) and NRS 34.810(4), or a showing that the

procedural bars should be excused to prsvent a fundamental mlscaniage of justlce.4

Ybana has the burden of pleadlng and proving "specific fads' showing good cause and

actual prejudice. NRS 34.810(3). The appllcation of procedural bars ls mandatory.s

CI-AIM ONE

Robert Ybana is intellectually disabled and
ls lnellglble for the dedh penaltv

Ybana's claim that he ls lntellestually disabled has been previously raised ard

litigated in this Court. An extensive evidentlary headr€ was conducted, and thls Court

entered an order denying reliefon June 26,2008. The orderspecificallyfound thatYbana

had not established that he is mentally retarded (this phrase has now been changed to

"intellectually disabled').

To awld the procedural bars appllcable b this clalm, Ybana argues there is a new

legal basis and dlfference facfual ontext to reconslder the issue. As for fte new lanv,

Ybana cltes Hall v. Florida, 572 U.S. 701 (2014) ard Moore v. Texas. 581 U.S. 1 (2017).

ln Hall the court.invalidated a Florida law that set a strld lQ cubfi score of 70 and

did not allow a conslderation of standard measurement of eror al the time. Hg!! offers no

support to Petitioner, and assumlrE arguendo Halldoes prcvide some support, there ls no

4 Pelleorlni v. Stste. 117 Nev.860,887,34 P.3d 519,5il7(2001).
s State v. Haberstoh. 119 Nsv. '173, 69 P.3d 676 (2003).
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explanation as to why Ybana dld not raise this claim in hls 20'17 pelition blought in this

Court.

ln Moore the court reversed a lower court rullng that ignorcd then cunent clinical

standards and foltowed a set of fac{ors (fie Briseno Factors'} that was invented by the

Te:<as Court of Griminal Appeals. Nothlng ln Moore suppods Ybana. Further, Moore ls

specifically not reboactive. See Shooo v. Hlll, 580 U.S. 45, 139 S.Ct 504 (201S).

Finally, even if Hall or Moore had some applicability, PetUoner mlsstates the impact

of those case8. On page 43 of his petition, he aques that hese cases "show that

adherence to fie clinlcal gUldelines of intelledual disabiltty are not optlonal, but

constlutionally mandated.' Une 1Gl 1 . He echo s the sam€ enonoous polnt at llne 1 3-

'14 on page 53: {he Eighth Amendment requlres strlc't adherence to the clinical guidelines."

Neither case stands for that proposition. Raher, they both are rcoted ln and support the

proposltion of Atkine v. Vlrolnla. 536 U.S. 304 (20021, that adjudications of intellectual

dlsability shall be "informed" by the medical community's diagnoetic framevtork. In fad,

the Moore murt specifically rrcted that'Hgl! indicated ttnt beirp informed by the medlcal

community does not demand adherence to everghirq stated ln the latest mdhal guide."

Mogre,581 US. @12.

Assuming aryuendo, Ybana's argurnant has some rnerit, lhe 9rH Circuit has mad€

clear lhat in 2008 (whon this issue was decided) lt was nol apparent that states u,ore

required to striclly adhere to clinical standards. See Phzuto v. Yodv, S47 F.3d 510, 201 I
U.S. App. L€xis 38787 (98 Cir. 2019). Simply put, Ybana doee not g€t to apply ner.v

clinical slandards to an lssue that was decided over'15 years ago.
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Ybana also clalms a new factual basis o\ists as a result of twenty years of nerv

tesUng since the hearing on thls matter. This argument provides no basis to change the

law of the case or re.litigate the matter. The law in existence at the tlrne was applied to

the evidence presented. See thgsg, lrfra.

Overall, Ybana haa rnt sfiown good caus€ to rs-liUgate this claim, rpr has he stown

actual prejudlce to himself. The nrater hae been llllgatecl and spent the last twelve years

ln the quagmire of tre Ninth Clrcuit. No fundamenhl miscaniage of justlce rvlll occur

because this claim is pmcadurally baned.

CLAIM TWO

Robert Ybana has severe mental illness and is inelioible forthe death oenaltv

ln claim two Ybana alleges that he ls severely mentally ill and asks the court to find

that he is ineligible for the deatr penalty because under the Newda constitution h'rs

execution would be cruel and unusual punlshmenl

Ybarra acknowlodges that this claim has not previously been presented but argues

a fundamental miscaniage of justice wlll occur lf the procedural bar is applied. This

argument is without meril Although not previously raised in this case, lhe lssue has been

presenled to the Nevada Supreme Court. ln rejec'ting the same daim and applying a

procedural bar, lhe Nevada Supreme Court noted ln Chappell v. State. 137 Nev. 7E0, 501

P.3d 935 (2021) that "neither this @urt nor the United Stales Supreme Court [have]

suggested that the severely mentally ill are inelk ible tur the death penalty. ',l37 Nev. @

801.

Ybana's failure to raise this claim in a previous peliton is an abuse of the writ, He
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has not shown cause for the hilure to raise the issue, nor can he shour aotlal pteludlce

since neither Nevada laur nor Federal law support hls aqument.

CI-AIM THREE

Nevada's death penalty statute is unconsttutional because Robeft Ybana
cannot raise his own incomoetency to be executod

ln clalm lhree, Ybana argues that Ne\Eda's deah penalty stiatules are

unconstlfutional because he cannot raise the hsue of his incompetency to be exeajted.

This clalm has not been previously prosented.

The scope of a post-convictlon pelition for wdt of habeas corpus' in Nevada is

limited. NRS 34.720. Ybafta's petltlon must request'r€lief trom aldgmerilof convictbn

or sentence' or challenge the computation of time" he has served.

ln lighl of McConnell v. State, 125 Nev. 243,212 P.3d 307 (2009), ttris Court finds

claim lhree ls not cognizable ln a post+onviction habeas petltlon. ln McConnell, the

Nevada Supreme Cou[ held thal a challenge to Nevada's lethal injection prcbcolwas not

cognizable, because the glaim does not 'challenge he dedh.s€nbnce ltself but seeks to

Invalldate a partlcular procedure for carrying outfte sentence.' 125 Nev. @248.

Similarly, Ybana's claim three does not lmpllcate the valldlty of hls death sentence,

but rather seeks a ruling that a particular statutory scheme ls lnvaild because lt does not

allow a defendant to raise the issue of hls competency to be executed.

Secondly, aven if cognizabl€, Ybarxa has not shown good cause br his fullurc to

raise the issue ln prevlous petitions. HIs argument that such a claim is not dpe until

execuUon ls lmmlnent ignores the fact that on August A,20C/', thls Cou( lssued a death
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warrant, and the statut€s in question contained the same language then as today.

Finally, to lhe e[ent the claim implies he has no mechanlsm to ralse the

incompetency lssue, the olaim ie belied by the fact that he raises the issue of incomp€tency

ln Claim Four of this petition.

gIAlu.EglE

Robert Ybana is incornpetenl b be executed

A version of lhls chlm has been previously presented, but Ybarra argues the daim

was not ripe because his executbn was not lmminent. To be clear, lhis issue was raised

ln hb 2003 petltion filed in this Court. This Court granted a motbn b dismiss on July 20,

2004, denying all relief. (Robert Ybana Jr. v. E.K., McDaniel, Case No. Hc0303002).

On August 6, 2004, thts Court sntered a wanant br Ure executlon ofYbana to occur

that rnonth pursuant b the statute. Ybana filed a not'rce of appeal in HG0303002 on

Seplember 7, 2004.

ln daim 20 of his openlng brief on appeal, it is writen

'Further, Mr. Ybana is incompetent to be executed, 1 AA
50, and his cunent corditon Indicates that he will remain
incompetent at lhe tlme the executlon ls canied out.'
(Opening brief filed Mardt 25, 2005, p. 66, Nevada
Supreme C0urt case M. 43981).

The Nevada Supreme court isstred its order on November 28, 2005, and specifically

found at pag€ 10

Ybana also claims he is hcompetent to be executed.
We conclude lhe record before us belies thls claim.'

ln Fod v. Wainwrioht,4TT U.S.399, 106 S.Ct.25S5 (1986), the Supreme court held
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that'the Eighth Amendment prohibits the etate from inflicting the death penalty upon a

prisoner who is lnsane.6 Ford al lor rs a state to 'pr€sume' hat a prisonEr ls compebnt to

be executed and to require a isubdanthl threehoH shovulng' of incompetence before he is

entilled to be heard on lhe rnerits of hig claim.T The petitionele hrden in this regard is a

'high" one. Ford,477 U.S. @ 417.

Th€ exlstence of a mental illness is not determinaihre of whdher a prisoner ls

competent to be executed, rather the fuers is whether a prisonor's concept of reality is so

impaired that he cannot grasp the execulions meaning ard purpose or the link betvreen his

crime ard its punishmenLs

l-lere, Ybana has not made a suffielent showlng b trlggerthe hearing process. The

evidencs prcsenbd in his getition slmply does not make a eub€tantal showlng of

incompetenoe. ln support of this claim Ybana only ofErs the declaration of Dr. Price, who

after reviewing $e records opines lhat there 'ls good reason to belleve that the [lEbndant,

Robert Ybara, is insane.' Exhibit 18. The fact that Ybana may or may not sufier fiom

dementia, delusions or other mental illness, in and of itself does not shour he lacl<s a

rational understanding of the State's rationale fur his exec tion.

EIEE!'E
The deprivatlon of he opportunity to seek c{emenca and Nevada s vague clemency

reoulatlons vlolate Robert Ybana's due process rlqhb

6 477 U.S. @t409410.

7 477 U.S. @426 (Powell, J. concu.rhg). Becauso lhero was no malorlty oplnlon ln Eo(L Justioe
Povell's concurence control8. Pandti v. Ouarterman. 551 U.S. gto, 949 (2007).
I Madison v. Ahbama. 139 S.Ct 7i8, 723, quoting Panettt. 55l U,S. (105&S60.
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ln this claim, PeUtloner argues that Nevada's clemency statutes and rcgulations are

unconslitutional and vlolate hls due process and equal proteclion dghts. This claim has

not been previously raised, and it is raised mora lhan one year afler Petitione/s convic.tion

was afflrmed. ln order to avoid this procedural bar potltloner must show good cause,

meaning (1) the delay ls notthe fault of the petitionerand (2) dismissal of the petltonwould

unduly preJudice the potitionsr, NRS 34.726.

Ybana's argument hat the daim was not ripe because 'the Board of Pardons

Commissloners does not consider applications while tl0gatlon ls pending' (petition, p. 124,

llne 15-18) is without merit and does nol show good cause br several rqasons.

Fir8t, l,lAC 213.055(2) specifically allows a member of the Padons Board to select

an applicat'onbrconsideration bythe.Boad lnespediveof pending lhigallon. Ybana has

not previously sought clemency so hls argument on his point is pure speollation.

Semnd, contrary to hls argument, here are no llrnits on the availability of clemency

for death row inmates who commltted a capital offense prior to July 1, 1995. See NRS

213.085(1); Leonard v, Glttere, 2021 Nev. Unpub. Lexls 259, 137 Nev. 933 (2021).

Third, in Nevada, a prisoner has no due prccess right to clemency. N v.

State, 105 Nev.26, rcfening to Severance v. Armstrong, 96 Nev. E36, 620 P.2d 36S (1980).

Finally, and most importanuy, lhis dalm ls not cognizablo in a post-convlctlon

habeas pmceeding. Ybana's argument about the clemency rules do not ln any way effect

the validity of his death senlencs. S€e generally McConnell v. State, 125 Nev. 243,212

P.3d 307 (2009) (challenge b executlon protocol not cognlzable because it doesn't

implicate the valldity of th6 death sentence).
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Robert Ybana's execution will result in crud and unusual punlshment

Ybana alleges that the Nevada Department of Conections (NDOC) is not prepared

or able to perform an executlon within the tmeframes to be set. A similar claim has been

previously raised. This clalm is not cognlzable in a habeas proceeding because it

challenges the melhod in whlch the execution will occur, not a challenge to the validity of

he judgment or sentonc€. See Mc€onnell v. State, 125 Nev. 243,2009 Nev. LEXIS 31

(200e),

CI.AIM SEVEN

Vaoueness of th6 caoital sontencino scheme

Ybana's flnal apument is that Nevada's capttal sentencing scheme ls

unconstitutionally vague. The aryument is based on lhree Nevada Supreme Court cases

dating from 20'15 to 2019, whlch accordlng to Ybana remove lhe weighlng of aggravators

agalnst mitigation as part. of a death-ellglbility determination. He argues this change has

upset over 35 years of Nevada capital case law. This clalm has not been previously raised

by Petitioner.

Ybana Is not entitled to rellef on thls clalm.

This argument does not implicate the validity of hls convlctlon or sent€nce. Thus,

this claim is not cognizabls in a habeas petition. lndeed. his complaint is that ths Nevada

Supreme Court is changing the law that has been followed fur over 30 years. Ybana's

conviction was over 40 years ago and followed lhe law he ftvors. To be clear, even if the

change in law is as he alleges, the new law is not being applied lo his conviction or

l4
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sentence and has no impac't on his case.

coNcLustoN

As noted throughout this ord€r, Ybana's claims are untimely, successive and

prcvide no basis for relief. He has not shown good cause to rolitigate previously ralsed

claims or to ralse new clalms. He has shown no adual preJudice to him if his claims are

procedurally baned, and he has failed to show a fundarnental miscaniage of juslice will

occur if his claims are baned.

A fundamental miscaniage of justice can be demonstrated by a showing lhat a

defendant is 'adually innocent of the ulme or ineligible for the deah penalty.s

Here, Ybana has not even alleged he is innocent of lhe crime, and rightfully so. Hb

guilt has been established in Nevada cas€ larv for. over 35 years.lo

Otherclaims are not cognizable in a post-conviction habeas petition or belled bythe

record, and even if cognizable, the claims failto establish a basis for rellef.

Finally, assumlng arguendo, hls "incompetent to be executed' clalm ls properly

presented, le has failed to pressnt speclfc fiacts showlng he ls even entitled to fuither

process on this claim.

To again quote the Honorable Medyn H. Hoyt in his 't986 order denylng Ybarra's

post-conviction habeas pelition

'Thefacts ofthis case are unchangeable and breverflxed
in time; no amount of desire, preparalion or experllse by

e Lsslle v. Warden. 118 Nev. Adv. Op, 78, 59 P,Sd 440, 445 (2002I citing Pellioriniv. Stale. 117 Nev.860,
34 P.3d 519 (2001).
10 Ybarrav. Stato. 1Og N6v.8, 16 (1984 (ovldon6 of Ybanat gullt ls'ov6nvhelmlng and the deaf|
p€nalty is partictlarly approprhte.') 
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olhers could ever change lhem. The twelve (12) jurors
heard and considered all of the evidence presented by
both sldes at bpth the trial and penal$ hearing phase of
the case. They applled the law to th€ facts and made
thelr determlnation as our system of Ju$ice requires."

Robert Ybana committed thls honlble crime over forty-five (45) years ago. Despite

overwhelming evi{ence of guilt, he has continued to delay hls fate and abuse the legal

system. JusUce cries out for finality ln thls case.

Based on the foregoing, he court finds and conclrdes as follows:

1, Ybarra has failed to allege or show good cause for his atempt to relitigate
previously raised claims, or for the failure to pf€viously raise new claims.

2. Ybarra has failed to show actual prejudice if his claims are baned.

3. Ybana has falled b show a miscaniage of justice will occur lf his claims are
procedurally baned.

4. Ybana has raised claims that are not cognlzable In a post conviction habeas
pedtion.

5. Ybarra has ralsed clalms that are bolied by the record.

6. Ybana has not made a threshold showing trat he is incompetent to be executed.

7. Ybana is entiUed to no relief or furfter proceedings as a result of this petilion.

Good cause appearing,

lT lS HEREBY ORDERED that Petltlone/s Petition for Writ of Habeas Corpus flled

on October 10,2024,ls DISMISSED.

DATEDthis /7 dayoiDecember, 2024.
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