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CASE BACKGROUND

JURISDICTIONAL STATEMENT

At issue 1in this case is the district court’s denial of Robert Ybarra, Jr.’s

untimely sixth petition for post-conviction habeas corpus relief. 20 Appellant’s

Appendix (“AA”) 04764 — 20 AA 04918. This court has jurisdiction pursuant to

NRS 34.575(1).

IL.

III.

ROUTING STATEMENT

Respondent is satisfied with Appellant’s Routing Statement. NRAP 28(b).

STATEMENT OF THE ISSUES

. Whether the district court erred when it denied habeas relief on Robert

Ybarra, Jr.’s sixth state court post-conviction habeas petition without

ordering the State to respond?

. Whether the district court properly denied habeas relief for Robert Ybarra,

Jr.’s claimed intellectual disability when it found the claim successive due to
over four decades of litigation on the issue, and an abuse of writ as to any

claimed new information?

. Whether the district court properly denied habeas relief when neither state

nor federal law exempt from a sentence of death those with severe mental

illness?



D. Whether the district court properly denied habeas relief because the matter
of competence to be executed is not a cognizable claim?
E. Whether the district court properly denied habeas relief because access to
clemency is not a cognizable habeas claim?
F. Whether a challenge to the manner of execution is properly brought in a
habeas petition when the claim is not seeking relief of a sentence or
judgment?
G. Whether the constitutionality of Nevada’s death penalty scheme can be
challenged as unconstitutional when the claim is not seeking relief from a
sentence or judgment?
H. Whether the district court abused its discretion in deciding Robert Ybarra,
Jr.’s sixth state court post-conviction habeas petition without an evidentiary
hearing?
IV. STATEMENT OF THE CASE

This concerns an appeal of the district court’s denial of relief to Robert
Ybarra, Jr. (hereinafter, “Ybarra”) on his sixth state court post-conviction petition
for writ of habeas corpus. 20 AA 04764 — 20 AA 04918. Ybarra was sentenced to
death for the grisly murder of a sixteen-year-old girl in White Pine County,
Nevada. 6 AA 1319 -6 AA 1320; 8 AA 01969. Remittitur issued over forty years

ago. Ybarra v. State, 100 Nev. 167, 679 P.2d 797 (1984).



Since that time, Ybarra has exhausted both state and federal avenues seeking
relief from his death sentence. 20 AA 04930 — 20 AA 04933. The United States
Supreme Court denied cert. 20 AA 04933. Subsequent to that denial, Ybarra
renewed application for relief in district court through the filing of this sixth
petition currently at issue. 20 AA 04764 — 20 AA 04918.

As to that sixth state court post-conviction petition, the district court denied
relief without ordering the State to respond or setting an evidentiary hearing. 20
AA 04928 - 20 AA 04943.

Execution is currently stayed by order of this court. Order Granting Motion
to Stay Warrant of Execution, filed April 14, 2025, Case No. 89824.

INTRODUCTION

Ybarra raises multiple claims in his 172-page opening brief. He filed a
voluminous appendix of nearly 5,000 pages. Ybarra was sentenced to death nearly
forty-five years ago. Ybarra appeals from an order dismissing his sixth post-
conviction petition for a writ of habeas corpus, which found his claims successive
and an abuse of writ. The district court dismissed Ybarra's petition as procedurally
barred, noting that it lacked a showing of good cause and actual prejudice, and
finding that he failed to demonstrate that the procedural bars should be excused
and relief granted in order to prevent a miscarriage of justice. The notice of entry

of order was completed the same day. A timely notice of appeal followed on



January 16, 2025. Ybarra’s Opening Brief was filed May 14, 2025. This
Answering Brief now follows.
STATEMENT OF THE FACTS

I. Competence to stand trial.

At the arraignment hearing in district court on November 6, 1979, Ybarra’s
counsel moved for a competency evaluation pursuant to NRS Chapter 178. 7 AA
00002 — 1 AA 00004, 1 AA 00007. The hearing was sealed at the request of the
parties. 1 AA 00005, 1 AA 00006. The motion was sought based on defense
counsel observations of Ybarra experiencing depression, cutting, and hanging a
blanket in his cell. 1 AA 00005. The arraignment hearing was continued until
January 24, 1980 to allow for evaluations to be conducted. 1 AA 00019,

At the reset arraignment hearing the written evaluations prepared by John N.
Chappel, M.D. and Lynn B. Gerow, M.D., were discussed. 1 AA 00021 — 1 AA
00022. Dr. Gerow administered the Minnesota Multiphasic Personality Inventory
(MMPI) on December 6 and 7, 1979. 11 AA 20631. Ybarra answered each
question in a positive manner, indicating psychopathology, and thereby
invalidating the test scores for any clinical usefulness. 11 AA 20631. Dr. Gerow
found Ybarra of normal intelligence without major mental disorder. 11 AA 20631.

Ybarra’s trial counsel did not challenge the finding that Ybarra was

competent to stand trial and capable of assisting his counsel. 1 AA 00022, Ybarra



was arraigned on the four charges contained in the Criminal Information and duly
entered pleas of not guilty. 1 AA 00023 — 1 AA 00026. Trial was set to begin
March 31 through April 11, 1980. 1 AA 00027.

Prior to the start of voir dire, defense counsel brought a motion for change of
venue. 1 AA 00034. The State opposed the motion as untimely pursuant to
Nevada law. 1 AA 00035. The motion was denied. 1 AA 00036. Also, during
that hearing Ybarra withdrew his previously entered plea of not guilty by reason of
insanity and pleaded not guilty. 1 AA 00044. On April 7, 1980, after 6 days of
jury selection and after the jury was seated, defense counsel renewed the motion
for change of venue. 4 AA 00854. After a lengthy hearing held outside the
presence of the jury, the motion was denied. 4 AA 00777 — 4 AA 00850, 4 AA
00854. On April 8, 1980, the matter was appealed. 4 AA 00853 — 4 AA 00856.
On October 8, 1980, the denial of change of venue was affirmed by the Nevada
Supreme Court. 4 AA 00983.

During the pendency of the appeal regarding venue, observations of
Ybarra’s mental status were made and on September 9, 1980, Ybarra through
counsel filed written motion regarding sanity and seeking transport to Lake’s
Crossing for psychiatric evaluation and treatment. 4 AA 00857 — 4 AA 00872.
Included as exhibits were letters and writings from Ybarra, Lynn B. Gerow, M.D.,

John N. Chappel, M.D., and Ira B. Pauly, M.D. 4 AA 00858 — 4 AA 00872.



According to Pauly, Ybarra had an IQ around 70 to 80. 4 AA 00861. He
recommended Ybarra receive treatment due to depression and possible chronic
paranoid schizophrenia. 4 AA 00861.

In Ybarra’s writings, he expressed feelings of persecution, delusions about
his attorney working for the State, details of visual and auditory hallucinations, and
beliefs that the sheriff and jail personnel were poisoning him and trying to frame
him and expressed thoughts of suicide. 4 AA 00863 —4 AA 00872. The letters
from the medical professionals came from meetings with Ybarra, and reviews of
his own letters and writings; largely they expressed concerns about Ybarra’s
suicidal ideations, delusions, visual and auditory hallucinations, fantasies about
living in the country with animals, and trouble sleeping. 4 AA 00858 — 4 AA
00862.

A hearing on the motion occurred on September 22, 1980. 4 AA 0874 — 4
AA 00881. On September 29, 1980, Ybarra was ordered to participate in
psychiatric examinations. 4 AA 00882. On November 11, 1980, a Competency
Hearing was held and Chappel and Dr. William D. O’Gorman testified. 4 AA
00883 —4 AA 00981.

Regarding Chappel’s observations and conclusions of Ybarra, he concluded
that Ybarra’s mental status “so severely impairs his ability to cooperate with

counsel that . . . it would be impossible.” 4 AA 00897. Chappel found Ybarra to



understand the charges against him and the difference between right and wrong. 4
AA 00958 ~4 AA 00960. However, between the two interviews Chappel
conducted with Ybarra, his opinion of Ybarra’s ability to assist his attorney had
changed. 4 AA 00958 — 4 AA 00960. Chappel described Ybarra as psychotic,
with severe mental illness and either paranoid schizophrenia or depression. 4 AA
00897. He also found him to have paranoid delusions and suicidal ideation. 4 AA
00897.

The delusions Ybarra experienced were not present when Chappel met with
him first and concluded he was competent when the crime was committed. 4 AA
00898. According to Chappel, “[the] paranoid delusions have nothing to do with
the alleged crime, because as far as [he] could tell they were not present [then].
They're something that has developed since he was in jail.” 4 AA 00937. Chappel
concluded that Ybarra presented a diagnostic dilemma, requiring him to be
admitted to Lake’s Crossing for “an extensive and serious evaluation.” 4 AA
00915.

Regarding O’Gorman’s observations of Ybarra, he concluded that Ybarra
should be placed in an in-patient facility to examine his overall mental, physical
and neurological health due to the nature of the charges and his presentation as
morbidly depressed, which according to O’Gorman, was synonymous with

psychotic depression. 4 AA 0971, 4 AA 0976. O’Gorman was also concerned



about Ybarra’s ability to communicate with his attorney. 4 AA 0972. Unlike in
Ybarra’s writings, which were largely to his attorney, Ybarra did not report
hallucinations to O’Gorman. 4 AA 0973 —4 AA 0973.

Ybarra was ordered to Lake’s Crossing for treatment to competence. 4 AA
00982 — 4 AA 00986. While there, Ybarra became “. . . friendlier, less isolated,
and more cooperative[]” according to the treating medical professional, Dr.
Gutride. 5 AA 01002. Gutride expressed that Ybarra’s previous difficulties
seemed to have considerably diminished. 5 AA 01002. According to the report
prepared by Gutride, Ybarra’s claim of auditory hallucinations appeared invalid
and there were no observations of him hearing voices. 5 AA 01122. He also
engaged in logical and coherent discourse. 5 AA 01122. He was observed to be
“an extremely angry, vengeful, and hostile individual who could be quite
explosive.” 5 AA 01122. According to Gutride, Ybarra disavowed suicidal
ideations. 5 AA 01122. Ybarra was diagnosed by Gutride to have anti-social
personality. 5 AA 01123. Gutride concluded Ybarra had an IQ of 86. 11 AA
02635.

Another of Ybarra’s evaluators, Richnak, described Ybarra as a very
cooperative patient who was able to discuss his medical history in minute detail. 5
AA 01124. Ybarra described to Richnak his use of alcohol and marijuana to

escape the environmental pressures of reality, due to his “trouble coping with



everyday pressures of work and social intercourse.” 5 AA 01124. It was reported
by Richnak that Ybarra “is easily slighted by inconsequential remarks and as a
result he tends to dislike people at first sight or at times develops deep seated
hatreds for minor slights.” 5 AA 01125.

To Richnak, Ybarra reported delusions of persecution by the sheriff and jail
personnel, and hallucinations that since being in jail had become voices telling him
to kill himself. 5 AA 01125. Richnak concluded Ybarra was bipolar. 5 AA
01126. His ultimate conclusion regarding competence was that Ybarra could not
assist his attorney because he did not trust him or was unwilling to speak to him in
detail or cooperate with him. 5 AA 01126.

The third evaluator was a psychology intern, Pat Weyl, concluded that
Ybarra was competent to stand trial. 5 AA 01129. Weyl diagnosed Ybarra to with
anti-social personality with alcohol and drug dependency. 5 AA 01129. Weyl
observed Ybarra to act in a friendly manner with other clients and after being at
Lake’s Crossing for a time, to no longer express suicidal ideations. 5 AA 01127.
Ybarra was observed to engage in emotional control through denying feelings or
projecting them onto others. 5 AA 01128. Ybarra was also observed to be “unable
... to defend against emotion, particularly anger, and respond[ed] impulsively and

intensely.” 5 AA 01128. Ybarra was observed to escape unpleasantness by



retreating into a daydream state and not a psychotic episode; Ybarra he concluded,
made a conscious choice to disengage and withdraw from reality. 5 AA 01128.

Weyl found little support for Ybarra’s claimed hallucinations in the
psychological testing he was subjected to. 5 AA 01128. Instead, Weyl concluded
that the more prominent aspects of his personality are tendencies towards
aggressive, acting out behavior, particularly surrounding authority conflicts, and
his inability to withstand discomfort or to delay ego gratification. 5 AA 01128.
Weyl’s opinion of Ybarra’s cognitive functioning was that he had a full-scale IQ of
86, verbal IQ of 84, and performance IQ of 90. 5 AA 01128.

Ybarra passed the Sanity Commission without difficulty once he realized it
was stopping him from addressing his legal problems. 5 AA 01122, 11 AA 02634.
‘The matter of competence was not challenged by defense counsel based on their
separate consultation with multiple psychiatrists, and discussions with Ybarra. 8
AA 01883 -8 AA 01884.

Upon return to the jurisdiction a hearing was held regarding prior complaints
Ybarra made toward his representation. 4 AA 00988 — 4 AA 0996. At the hearing
Ybarra denied knowledge of the attorney complaint letters and any claims he made
regarding his attorney, Steve McGuire, Esq.; Ybarra requested McGuire continue
as his attorney. 4 AA 00988 — 4 AA 0996. Ybarra was ordered to stand trial May

4, 1981. 4 AA (0995.

10



Shortly after his return from Lake’s Crossing, on March 12, 1981, Ybarra
through counsel filed a motion regarding his competence. 4 AA 00997 — 5 AA
1003. Due to the differing opinions of evaluators, Ybarra’s counsel sought his
admission at Lake’s Crossing leading up to trial. 5 AA 01002. O’Gorman
concluded Ybarra suffered from chronic depressive reaction, Chappel concluded
Ybarra was a paranoid schizophrenic, and Gutride concluded Ybarra behaved the
way he did due to a serious character defect. 5 AA 01002.

On March 30, 1981, the defense motion to transfer Ybarra to Lake’s
Crossing was heard as was a motion to change Ybarra’s plea to not guilty by
reason of insanity. 5 AA 01010 -5 AA 01013, Prosecution chose Gerow to
examine Ybarra and Chappel was chosen by the defense. 5 AA 01016 -5 AA
01017.

On May 4, 1981, the court convened to hear outstanding motions of the
parties, including a motion to continue filed by the defense due to the discovery
that Ybarra was being treated with Lithium and it may have interfered with his
mental health testing in preparation for trial. 5 AA 01055 -5 AA 01118.
According to Ybarra’s discharge report from Lake’s Crossing, he left there with
prescriptions for Lithium and Stelazine. 5 AA 01122. Ybarra was ordered
withdrawn from Lithium for a two-week period so that an EEG could be

conducted. 5 AA 01119 -5 AA 01120. The EEG was completed, and the results

11



were within normal limits. 6 AA 01316. The Court further ordered Ybarra
transported to the psychiatric unit at the State Prison pending trial. 5 AA 1012 -5
AA 1013. Trial began on June 9, 1981. 15 AA 03574.

II.  The trial of State v. Robert Ybarra, Jr.
A. The murder of Nancy.

In 1981, Ybarra was convicted of Murder in the First Degree, Kidnapping in
the First Degree, Battery with Intent to Commit Sexual Assault, and Sexual
Assault. 8 AA 01971. On September 28, 1979, Ybarra picked up sixteen-year-old
Nancy and a friend and drove them around town in Ely, White Pine County,
Nevada. 15 AA 03696 — 15 AA 03699. The friend was later dropped off; Nancy
remained with Ybarra and the two were at his trailer. 15 AA 03699, 8 AA 01969.
Nancy was kidnaped, beaten, raped, and set afire. 8 AA 01970. While help got to
her quickly once she was found, she died at a hospital in Salt Lake City from burns
that seared her respiratory passages and charred eighty percent of her body surface.
8 AA 01970, 8 AA 01976, 15 AA 03605, 15 AA 03776 — 15 AA 03778.

Nancy’s belongings and signs of a struggle were found on Thirty Mile Road,
a remote unpaved mountain road outside of Ely, by two fishermen while they were
on their way to Ruby Lake. 15 AA 03617. They found Nancy horribly burned and
battered. 15 AA 03619. Her face was unrecognizable; she no longer had any hair,

and her eyes were swollen shut. 15 AA 03619.

12



Nancy reported to law enforcement that she was raped by a man in a red
truck who worked near the area. 15 AA 003658. Ybarra owned such a truck and
worked at an otl rig north of where Nancy was found. 15 AA 003701 The
evidence showed Nancy was raped and badly beaten, set afire with a flammable
liquid poured down her while she was sitting or standing up, conscious. 8 AA
01875 -8 AA 01876, 15 AA 03776 — 15 AA 03780. Nancy left a quarter-mile
trail of charred skin and burnt clothing as she fled from where she was set aflame.
16 AA 03856 - 16 AA 03857.

Ybarra’s identity and conduct in committing these offenses has never been
in doubt. 8 AA 01969. Nancy’s fingerprints were found in his trailer. 8 AA
01876. Glass from a mirror was found on scene at the burn site and a similar style
of mirrored glass was missing from Ybarra’s trailer. 16 AA 03812 - 16 AA
03816. Ybarra’s truck tires matched tracks at the scene. 16 AA 03879 - 16 AA
03897, 16 AA 03968 - 16 AA 03973. Ybarra’s boot prints matched those on
scene. 15 AA 03727 — 15 AA 03734. Ybarra’s fingerprints were found on the gas
can found at the burn site. 17 AA 04011 —17 AA 0413. Ybarra’s boots were
embedded with Nancy’s hair and were spotted with her blood. 16 AA 03979 — 16

AA 03993.

13



B. Ybarra’s defense at trial.

Ybarra did not dispute killing Nancy by pouring a flammable liquid on her
and igniting it. 15 AA 03608. Ybarra claimed that a voice in his head told him he
would get his wife back if he sacrificed someone. 15 AA 03627. Ybarra believed
this to be the voice of Satan. 15 AA 03627. Ybarra claimed he was not guilty by
reason of insanity. 15 AA 03610. In support of this plea, Ybarra claimed he had a
mental illness. 15 AA 03610.

1. Robert Ybarra, Sr.

In support of Ybarra’s plea of guilty by reason of insanity, he introduced
testimony from his father about an injury he suffered as a nine-year-old when he
was struck in the head by a railroad tie in a swing accident. 17 AA 04038, 15 AA
03611. The accident knocked Ybarra out for several minutes and caused
temporary amnesia. 15 AA 03611. After the swing accident, Ybarra started
having headaches. 17 AA 04039. Ybarra also started having trouble in school. 17
AA 04039. Ybarra quit school in the first or second year of high school and went
to work. 17 AA 04048. Ybarra enrolled in night school and obtained his diploma.
17 AA 04049.

2. Mark Ybarra.
Ybarra introduced testimony from his brother, Mark, who observed Ybarra

talking to people who were not there on about five occasions. 17 AA 04077 — 17

14




























































































































































