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CASE BACKGROUND 

I. JURISDICTIONAL STATEMENT 

At issue in this case is the district court's denial of Robert Ybarra, Jr.'s 

untimely sixth petition for post-conviction habeas corpus relief. 20 Appellant's 

Appendix ("AA") 04764 - 20 AA 04918. This court has jurisdiction pursuant to 

NRS 34.575(1). 

II. ROUTING STATEMENT 

Respondent is satisfied with Appellant's Routing Statement. NRAP 28(b). 

III. STATEMENT OF THE ISSUES 

A. Whether the district court erred when it denied habeas relief on Robert 

Ybarra, Jr.'s sixth state court post-conviction habeas petition without 

ordering the State to respond? 

B. Whether the district court properly denied habeas relief for Robert Ybarra, 

Jr.'s claimed intellectual disability when it found the claim successive due to 

over four decades of litigation on the issue, and an abuse of writ as to any 

claimed new information? 

C. Whether the district court properly denied habeas relief when neither state 

nor federal law exempt from a sentence of death those with severe mental 

illness? 
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D. Whether the district court properly denied habeas relief because the matter 

of competence to be executed is not a cognizable claim? 

E. Whether the district court properly denied habeas relief because access to 

clemency is not a cognizable habeas claim? 

F. Whether a challenge to the manner of execution is properly brought in a 

habeas petition when the claim is not seeking relief of a sentence or 

judgment? 

G. Whether the constitutionality of Nevada's death penalty scheme can be 

challenged as unconstitutional when the claim is not seeking relief from a 

sentence or judgment? 

H. Whether the district court abused its discretion in deciding Robert Ybarra, 

Jr.'s sixth state court post-conviction habeas petition without an evidentiary 

hearing? 

IV. STATEMENT OF THE CASE 

This concerns an appeal of the district court's denial of relief to Robert 

Ybarra, Jr. (hereinafter, "Ybarra") on his sixth state court post-conviction petition 

for writ of habeas corpus. 20 AA 04764 - 20 AA 04918. Ybarra was sentenced to 

death for the grisly murder of a sixteen-year-old girl in White Pine County, 

Nevada. 6 AA 1319 - 6 AA 1320; 8 AA 0 1969. Remittitur issued over forty years 

ago. Ybarra v. State, 100 Nev. 167, 679 P.2d 797 (1984). 
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Since that time, Ybarra has exhausted both state and federal avenues seeking 

relief from his death sentence. 20 AA 04930 - 20 AA 04933. The United States 

Supreme Court denied cert. 20 AA 04933. Subsequent to that denial, Ybarra 

renewed application for relief in district court through the filing of this sixth 

petition currently at issue. 20 AA 04764- 20 AA 04918. 

As to that sixth state court post-conviction petition, the district court denied 

relief without ordering the State to respond or setting an evidentiary hearing. 20 

AA 04928 - 20 AA 04943. 

Execution is currently stayed by order of this court. Order Granting Motion 

to Stay Warrant of Execution, filed April 14, 2025, Case No. 89824. 

INTRODUCTION 

Ybarra raises multiple claims in his 172-page opening brief. He filed a 

voluminous appendix of nearly 5,000 pages. Ybarra was sentenced to death nearly 

forty-five years ago. Ybarra appeals from an order dismissing his sixth post­

conviction petition for a writ of habeas corpus, which found his claims successive 

and an abuse of writ. The district court dismissed Ybarra's petition as procedurally 

barred, noting that it lacked a showing of good cause and actual prejudice, and 

finding that he failed to demonstrate that the procedural bars should be excused 

and relief granted in order to prevent a miscarriage of justice. The notice of entry 

of order was completed the same day. A timely notice of appeal followed on 
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January 16, 2025. Ybarra's Opening Brief was filed May 14, 2025. This 

Answering Brief now follows. 

STATEMENT OF THE FACTS 

I. Competence to stand trial. 

At the arraignment hearing in district court on November 6, 1979, Ybarra's 

counsel moved for a competency evaluation pursuant to NRS Chapter 178. 7 AA 

00002 - 1 AA 00004, 1 AA 00007. The hearing was sealed at the request of the 

parties. 1 AA 00005, 1 AA 00006. The motion was sought based on defense 

counsel observations of Ybarra experiencing depression, cutting, and hanging a 

blanket in his cell. 1 AA 00005. The arraignment hearing was continued until 

January 24, 1980 to allow for evaluations to be conducted. 1 AA 00019. 

At the reset arraignment hearing the written evaluations prepared by John N. 

Chappel, M.D. and Lynn B. Gerow, M.D., were discussed. 1 AA 00021 - 1 AA 

00022. Dr. Gerow administered the Minnesota Multiphasic Personality Inventory 

(MMPI) on December 6 and 7, 1979. 11 AA 20631. Ybarra answered each 

question in a positive manner, indicating psychopathology, and thereby 

invalidating the test scores for any clinical usefulness. 11 AA 20631. Dr. Gerow 

found Ybarra of normal intelligence without major mental disorder. 11 AA 20631. 

Ybarra's trial counsel did not challenge the finding that Ybarra was 

competent to stand trial and capable of assisting his counsel. 1 AA 00022. Ybarra 
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was arraigned on the four charges contained in the Criminal Information and duly 

entered pleas of not guilty. 1 AA 00023 - 1 AA 00026. Trial was set to begin 

March 31 through April 11, 1980. I AA 00027. 

Prior to the start of voir dire, defense counsel brought a motion for change of 

venue. I AA 00034. The State opposed the motion as untimely pursuant to 

Nevada law. I AA 00035. The motion was denied. I AA 00036. Also, during 

that hearing Ybarra withdrew his previously entered plea of not guilty by reason of 

insanity and pleaded not guilty. 1 AA 00044. On April 7, 1980, after 6 days of 

jury selection and after the jury was seated, defense counsel renewed the motion 

for change of venue. 4 AA 00854. After a lengthy hearing held outside the 

presence of the jury, the motion was denied. 4 AA 00777 -4 AA 00850, 4 AA 

00854. On April 8, 1980, the matter was appealed. 4 AA 00853 - 4 AA 00856. 

On October 8, 1980, the denial of change of venue was affirmed by the Nevada 

Supreme Court. 4 AA 00983. 

During the pendency of the appeal regarding venue, observations of 

Ybarra's mental status were made and on September 9, 1980, Ybarra through 

counsel filed written motion regarding sanity and seeking transport to Lake's 

Crossing for psychiatric evaluation and treatment. 4 AA 00857 - 4 AA 00872. 

Included as exhibits were letters and writings from Ybarra, Lynn B. Gerow, M.D., 

John N. Chappel, M.D., and Ira B. Pauly, M.D. 4 AA 00858 - 4 AA 00872. 
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According to Pauly, Ybarra had an IQ around 70 to 80. 4 AA 00861. He 

recommended Ybarra receive treatment due to depression and possible chronic 

paranoid schizophrenia. 4 AA 00861. 

In Ybarra's writings, he expressed feelings of persecution, delusions about 

his attorney working for the State, details of visual and auditory hallucinations, and 

beliefs that the sheriff and jail personnel were poisoning him and trying to frame 

him and expressed thoughts of suicide. 4 AA 00863 - 4 AA 00872. The letters 

from the medical professionals came from meetings with Ybarra, and reviews of 

his own letters and writings; largely they expressed concerns about Ybarra's 

suicidal ideations, delusions, visual and auditory hallucinations, fantasies about 

living in the country with animals, and trouble sleeping. 4 AA 00858 - 4 AA 

00862. 

A hearing on the motion occurred on September 22, 1980. 4 AA 0874 - 4 

AA 00881. On September 29, 1980, Ybarra was ordered to participate in 

psychiatric examinations. 4 AA 00882. On November 11, 1980, a Competency 

Hearing was held and Chappel and Dr. William D. O'Gorman testified. 4 AA 

00883 - 4 AA 00981. 

Regarding Chappel's observations and conclusions of Ybarra, he concluded 

that Ybarra's mental status "so severely impairs his ability to cooperate with 

counsel that ... it would be impossible." 4 AA 00897. Chappel found Ybarra to 
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understand the charges against him and the difference between right and wrong. 4 

AA 00958 - 4 AA 00960. However, between the two interviews Chappel 

conducted with Ybarra, his opinion of Ybarra's ability to assist his attorney had 

changed. 4 AA 00958 - 4 AA 00960. Chappel described Ybarra as psychotic, 

with severe mental illness and either paranoid schizophrenia or depression. 4 AA 

00897. He also found him to have paranoid delusions and suicidal ideation. 4 AA 

00897. 

The delusions Ybarra experienced were not present when Chappel met with 

him first and concluded he was competent when the crime was committed. 4 AA 

00898. According to Chappel, "[the] paranoid delusions have nothing to do with 

the alleged crime, because as far as [he] could tell they were not present [then]. 

They're something that has developed since he was in jail." 4 AA 0093 7. Chappel 

concluded that Ybarra presented a diagnostic dilemma, requiring him to be 

admitted to Lake's Crossing for "an extensive and serious evaluation." 4 AA 

00915. 

Regarding O'Gorman's observations of Ybarra, he concluded that Ybarra 

should be placed in an in-patient facility to examine his overall mental, physical 

and neurological health due to the nature of the charges and his presentation as 

morbidly depressed, which according to O'Gorman, was synonymous with 

psychotic depression. 4 AA 0971, 4 AA 0976. O'Gorman was also concerned 
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about Ybarra's ability to communicate with his attorney. 4 AA 0972. Unlike in 

Ybarra's writings, which were largely to his attorney, Ybarra did not report 

hallucinations to O'Gorman. 4 AA 0973 - 4 AA 0973. 

Ybarra was ordered to Lake's Crossing for treatment to competence. 4 AA 

00982 - 4 AA 00986. While there, Ybarra became" ... friendlier, less isolated, 

and more cooperative[]° according to the treating medical professional, Dr. 

Gutride. 5 AA 01002. Gutride expressed that Ybarra's previous difficulties 

seemed to have considerably diminished. 5 AA 01002. According to the report 

prepared by Gutride, Ybarra's claim of auditory hallucinations appeared invalid 

and there were no observations of him hearing voices. 5 AA O 1122. He also 

engaged in logical and coherent discourse. 5 AA O 1122. He was observed to be 

"an extremely angry, vengeful, and hostile individual who could be quite 

explosive." 5 AA 01122. According to Gutride, Ybarra disavowed suicidal 

ideations. 5 AA O 1122. Ybarra was diagnosed by Gutride to have anti-social 

personality. 5 AA 01123. Gutride concluded Ybarra had an IQ of 86. 11 AA 

02635. 

Another of Ybarra's evaluators, Richnak, described Ybarra as a very 

cooperative patient who was able to discuss his medical history in minute detail. 5 

AA 01124. Ybarra described to Richnak his use of alcohol and marijuana to 

escape the environmental pressures of reality, due to his "trouble coping with 
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everyday pressures of work and social intercourse." 5 AA 01124. It was reported 

by Richnak that Ybarra "is easily slighted by inconsequential remarks and as a 

result he tends to dislike people at first sight or at times develops deep seated 

hatreds for minor slights." 5 AA 01125. 

To Richnak, Ybarra reported delusions of persecution by the sheriff and jail 

personnel, and hallucinations that since being in jail had become voices telling him 

to kill himself. 5 AA 01125. Richnak concluded Ybarra was bipolar. 5 AA 

01126. His ultimate conclusion regarding competence was that Ybarra could not 

assist his attorney because he did not trust him or was unwilling to speak to him in 

detail or cooperate with him. 5 AA 0 1126. 

The third evaluator was a psychology intern, Pat Weyl, concluded that 

Ybarra was competent to stand trial. 5 AA 01129. Weyl diagnosed Ybarra to with 

anti-social personality with alcohol and drug dependency. 5 AA 01129. Weyl 

observed Ybarra to act in a friendly manner with other clients and after being at 

Lake's Crossing for a time, to no longer express suicidal ideations. 5 AA 01127. 

Ybarra was observed to engage in emotional control through denying feelings or 

projecting them onto others. 5 AA 01128. Ybarra was also observed to be "unable 

... to defend against emotion, particularly anger, and respond[ed] impulsively and 

intensely." 5 AA 01128. Ybarra was observed to escape unpleasantness by 
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retreating into a daydream state and not a psychotic episode; Ybarra he concluded, 

made a conscious choice to disengage and withdraw from reality. 5 AA 01128. 

Weyl found little support for Ybarra's claimed hallucinations in the 

psychological testing he was subjected to. 5 AA 01128. Instead, Weyl concluded 

that the more prominent aspects of his personality are tendencies towards 

aggressive, acting out behavior, particularly surrounding authority conflicts, and 

his inability to withstand discomfort or to delay ego gratification. 5 AA 01128. 

Weyl's opinion of Ybarra's cognitive functioning was that he had a full-scale IQ of 

86, verbal IQ of 84, and performance IQ of 90. 5 AA O 1128. 

Ybarra passed the Sanity Commission without difficulty once he realized it 

was stopping him from addressing his legal problems. 5 AA 01122, 11 AA 02634. 

The matter of competence was not challenged by defense counsel based on their 

separate consultation with multiple psychiatrists, and discussions with Ybarra. 8 

AA 01883 -8 AA 01884. 

Upon return to the jurisdiction a hearing was held regarding prior complaints 

Ybarra made toward his representation. 4 AA 00988 - 4 AA 0996. At the hearing 

Ybarra denied knowledge of the attorney complaint letters and any claims he made 

regarding his attorney, Steve McGuire, Esq.; Ybarra requested McGuire continue 

as his attorney. 4 AA 00988 - 4 AA 0996. Ybarra was ordered to stand trial May 

4, 1981. 4 AA 0995. 
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Short! y after his return from Lake's Crossing, on March 12, 1981, Ybarra 

through counsel filed a motion regarding his competence. 4 AA 00997 - 5 AA 

1003. Due to the differing opinions of evaluators, Ybarra's counsel sought his 

admission at Lake's Crossing leading up to trial. 5 AA 01002. O'Gorman 

concluded Ybarra suffered from chronic depressive reaction, Chappel concluded 

Ybarra was a paranoid schizophrenic, and Gutride concluded Ybarra behaved the 

way he did due to a serious character defect. 5 AA 0 1002. 

On March 30, 1981, the defense motion to transfer Ybarra to Lake's 

Crossing was heard as was a motion to change Ybarra's plea to not guilty by 

reason of insanity. 5 AA 01010 - 5 AA 01013. Prosecution chose Gerow to 

examine Ybarra and Chappel was chosen by the defense. 5 AA O 1016 - 5 AA 

01017. 

On May 4, 1981, the court convened to hear outstanding motions of the 

parties, including a motion to continue filed by the defense due to the discovery 

that Ybarra was being treated with Lithium and it may have interfered with his 

mental health testing in preparation for trial. 5 AA 0 l 055 - 5 AA 0 1118. 

According to Ybarra's discharge report from Lake's Crossing, he left there with 

prescriptions for Lithium and Stelazine. 5 AA 01122. Ybarra was ordered 

withdrawn from Lithium for a two-week period so that an EEG could be 

conducted. 5 AA 01119-5 AA 01120. The EEG was completed, and the results 
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were within normal limits. 6 AA 0 1316. The Court further ordered Ybarra 

transported to the psychiatric unit at the State Prison pending trial. 5 AA 1012 - 5 

AA 1013. Trial began on June 9, 1981. 15 AA 03574. 

II. The trial of State v. Robert Ybarra, Jr. 

A. The murder of Nancy. 

In 1981, Ybarra was convicted of Murder in the First Degree, Kidnapping in 

the First Degree, Battery with Intent to Commit Sexual Assault, and Sexual 

Assault. 8 AA 01971. On September 28, 1979, Ybarra picked up sixteen-year-old 

Nancy and a friend and drove them around town in Ely, White Pine County, 

Nevada. 15 AA 03696 -15 AA 03699. The friend was later dropped off; Nancy 

remained with Ybarra and the two were at his trailer. 15 AA 03699, 8 AA 01969. 

Nancy was kidnaped, beaten, raped, and set afire. 8 AA 01970. While help got to 

her quickly once she was found, she died at a hospital in Salt Lake City from bums 

that seared her respiratory passages and charred eighty percent of her body surface. 

8 AA 01970, 8 AA 01976, 15 AA 03605, 15 AA 03776 - 15 AA 03778. 

Nancy's belongings and signs of a struggle were found on Thirty Mile Road, 

a remote unpaved mountain road outside of Ely, by two fishermen while they were 

on their way to Ruby Lake. 15 AA 03617. They found Nancy horribly burned and 

battered. 15 AA 03619. Her face was unrecognizable; she no longer had any hair, 

and her eyes were swollen shut. 15 AA 03619. 
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Nancy reported to law enforcement that she was raped by a man in a red 

truck who worked near the area. 15 AA 003658. Ybarra owned such a truck and 

worked at an oil rig north of where Nancy was found. 15 AA 003701 The 

evidence showed Nancy was raped and badly beaten, set afire with a flammable 

liquid poured down her while she was sitting or standing up, conscious. 8 AA 

01875 - 8 AA 01876, 15 AA 03776 - 15 AA 03780. Nancy left a quarter-mile 

trail of charred skin and burnt clothing as she fled from where she was set aflame. 

16 AA 03856 - 16 AA 03857. 

Ybarra's identity and conduct in committing these offenses has never been 

in doubt. 8 AA 01969. Nancy's fingerprints were found in his trailer. 8 AA 

01876. Glass from a mirror was found on scene at the bum site and a similar style 

of mirrored glass was missing from Ybarra's trailer. 16 AA 03812- 16 AA 

03816. Ybarra's truck tires matched tracks at the scene. 16 AA 03879 - 16 AA 

03897, 16 AA 03968 - 16 AA 03973. Ybarra's boot prints matched those on 

scene. 15 AA 03727 - 15 AA 03734. Ybarra's fingerprints were found on the gas 

can found at the bum site. 17 AA 04011 - 17 AA 0413. Ybarra's boots were 

embedded with Nancy's hair and were spotted with her blood. 16 AA 03979 - 16 

AA 03993. 
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B. Ybarra's defense at trial. 

Ybarra did not dispute killing Nancy by pouring a flammable liquid on her 

and igniting it. 15 AA 03608. Ybarra claimed that a voice in his head told him he 

would get his wife back if he sacrificed someone. 15 AA 03627. Ybarra believed 

this to be the voice of Satan. 15 AA 03627. Ybarra claimed he was not guilty by 

reason of insanity. 15 AA 03610. In support of this plea, Ybarra claimed he had a 

mental illness. 15 AA 03610. 

1. Robert Ybarra, Sr. 

In support of Ybarra's plea of guilty by reason of insanity, he introduced 

testimony from his father about an injury he suffered as a nine-year-old when he 

was struck in the head by a railroad tie in a swing accident. 17 AA 04038, 15 AA 

03611. The accident knocked Ybarra out for several minutes and caused 

temporary amnesia. 15 AA 03611. After the swing accident, Ybarra started 

having headaches. 17 AA 04039. Ybarra also started having trouble in school. 17 

AA 04039. Ybarra quit school in the first or second year of high school and went 

to work. 17 AA 04048. Ybarra enrolled in night school and obtained his diploma. 

17 AA 04049. 

2. Mark Ybarra. 

Ybarra introduced testimony from his brother, Mark, who observed Ybarra 

talking to people who were not there on about five occasions. 17 AA 04077 - 17 
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AA 04078. Despite that, Ybarra's brother did not have the opinion that Ybarra 

was "crazy." 17 AA 04083. Mark also testified about Ybarra's consistent work 

history starting at about age fifteen. 17 AA 04081 - 17 AA 04082. Ybarra' s 

brother testified that Ybarra was looking forward to straightening his life out with 

the new job in Ely, planning to bring his wife to live and reunite with her there. 17 

AA04084. 

3. Greg Ybarra. 

Ybarra also introduced testimony from his brother, Greg. 17 AA 04089. He 

testified about Ybarra's headaches growing up. 17 AA 04091. He testified that 

Ybarra started drinking at about the age of fifteen. 17 AA 04094. He testified that 

Ybarra was a daily marijuana smoker in the year or so leading up to the trial. 17 

AA 04097. Ybarra claimed the marijuana helped with his headaches. 17 AA 

04097. Greg recounted an incident of violence where Ybarra attacked him without 

provocation. 17 AA 04098. Greg also testified that Ybarra would get bullied at 

school. 17 AA 04099. 

4. Coleen Ybarra. 

Ybarra introduced testimony from Ybarra's mother, Coleen. 17 AA 04108. 

She testified she was fifteen when she gave birth to him. 17 AA 04109. She 

testified about the same swing accident his father had. 17 AA 04110. She also 

testified about his difficulties in school. 17 AA 04111. Coleen testified that 
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Ybarra began having incidents with the kids in school at about the eighth grade. 

17 AA 04118. Report cards for Ybarra were introduced from the first grade 

through eighth, and also high school. 17 AA 04120 - 17 AA 04123. 

C. Expert Testimony. 

1. Weyl testimony. 

Ybarra introduced evidence about an EEG performed on him by Terry Weyl. 

17 AA 04171. Weyl testified that Ybarra had "quite mild" damage to his brain. 17 

AA 04202. Wey! testified that Ybarra showed no evidence of thought disorder and 

showed mild diminished impulse control. 17 AA 04205. In reviewing the MMPI 

of Ybarra, Weyl agreed that the result appeared to be of a person who wished to 

appear disturbed or was very, very angry. 17 AA 04 216. 

2. Richnak Testimony. 

Ybarra introduced testimony of Richnak. 17 AA 04218. Richnak testified 

he diagnosed Ybarra with organic brain syndrome, a form of psychosis. 17 AA 

04242, 18 AA 04314. Richnak disagreed with the diagnosis of Dr. Molde, that 

Ybarra had anti-social personality disorder. 17 AA 04248. Richnak diagnosed 

Ybarra with a psychotic condition. 18 AA 04253. Richnak conceded that his 

conclusions were inconsistent with the other professionals at Lake's Crossing. 18 

AA 04355. Richnak conceded that Ybarra's results on the MMPI test given by 

Weyl evidenced malingering. 18 AA 04257. 
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Richnak was confronted with Ybarra' s story of the crimes versus the law 

enforcement documentation of the crimes. 18 AA 04292. Richnak testified about 

the delusion Ybarra reported having in the White Pine County Jail, about Satan 

telling him to sacrifice Nancy to get his wife back. 17 AA 04235. Richnak 

testified that Ybarra told him he threw the gas can on Nancy after lighting her on 

fire. 18 AA 04363. Richnak testified that Ybarra told him he threw Nancy's purse 

out of his truck as he drove away from her burning body and went home. 18 AA 

04363. 

Richnak also testified about another of Ybarra's stories of the crime that was 

not disclosed until 1981, despite the crime occurring in 1979. 18 AA 04293. 

Ybarra's story was that he met Nancy in Ely and took her to his mobile home to 

see if she would clean it for him 18 AA 04292. They drank some beer, smoked 

marijuana, and used cocaine, and that Nancy provided the drugs. 18 AA 04298. 

Ybarra claimed he dropped Nancy off at the pizza parlor and went back home to 

bed. 18 AA 04298. 

Richnak testified that Ybarra was insane and in a psychotic condition when 

he killed Nancy. 17 AA 04244. Richnak conceded that someone can be psychotic 

and delusional and still be responsible for their behavior. 18 AA 04317. 

Important to Richnak in discussing Ybarra's condition were the difficulties 

during his developmental years in school, Ybarra's use of alcohol and drugs 
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starting at age fifteen, and his participation in fighting and bullying by classmates. 

17 AA 04248. Richnak conceded that Ybarra's grades in school were poor prior to 

his swing accident. 18 AA 04266. Richnak testified about reviewing EEGs from 

when Ybarra was thirteen and fourteen that were abnormal. 17 AA 04232. 

Richnak was confronted with his conclusion that Ybarra was not sane when 

the crime was committed and the difference in his story of committing the crime 

versus the M'Naughen rule. 18 AA 04309. Richnak agreed that personality 

disorder or antisocial personality disorder would not qualify under M'Naughten. 

18 AA 04313. Richnak never asked Ybarra if he thought killing Nancy was 

wrong. 18 AA 0454. Richnak agreed that someone can have mental illness and 

still be criminally responsible. 18 AA 04357. 

3. Gutride testimony. 

Gutride worked as a psychologist at Lake's Crossing. 18 AA 04393. He 

was the team leader for Ybarra at Lake's Crossing. 18 AA 04397. Gutride 

concluded that, 

Ybarra was a very angry young man who had poor impulse control, 
who tended to become easily upset, and when upset to be very open 
about being upset. If he didn't like somebody or didn't like what was 
happening to him it became very obvious. We saw him as having 
some very serious depression. We saw that depression as basically 
being related to the situation that he was in. He frequently told us 
that if he didn't have these charges against him and he wasn't in jail 
and facing this trial, he would be happy again. 
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18 AA 4404. 

Gutride testified that the team concluded Ybarra had no signs of psychosis, 

no delusions, and no hallucinations despite Ybarra reporting them to his treatment 

team. 18 AA 04404. Gutride testified that Ybarra did not have a major psychosis 

because when he had conversations with Ybarra, Ybarra was logical and coherent, 

able to follow what was going on in group therapy and respond. 8 AA 04407. 

Ybarra was able to work on a task and did so well. 18 AA 04407. Ybarra' s letter 

writing was discussed and Gutride concluded that Ybarra had organized thoughts 

with beautiful penmanship and excellent sentence structure. 18 AA 04431. None 

of this was consistent with psychosis. 18 AA 04407. 

With regard to Ybarra's MMPis performed at Lake's Crossing, Gutride 

testified that the second MMPI was worse than the first despite that Ybarra was 

being medicated and receiving treatment prior to the second MMPI. 18 AA 04413. 

In Gutride's opinion, Ybarra was a malingerer. 18 AA 04348. 

Gutride testified about Ybarra's interactions with Gerow. 18 AA 044037. 

Ybarra did not get along with Gerow and Ybarra refused to see Gerow in the 

Sanity Commission~ devolving into profanity directed at Gerow. 18 AA 04338. 

Gutride did not form an opinion about Ybarra's sanity at the time of the crimes 

because too much time had passed between Nancy's murder and his treatment of 

Ybarra. 18 AA 04446. 
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With regard to Ybarra's developmental years, Gutride testified that Ybarra 

self-admitted to being truant, suspended from school for fighting, running away 

from home at least once, using drugs, having poor grades, violating home and 

school rules, and initiating fights. 18 AA 04467 - 18 AA 04469. With regard to 

Ybarra's intelligence while at Lake's Crossing, he was characterized as "dull 

normal." 18 AA 044 71. 

4. Molde testimony. 

Molde testified of his impression of Ybarra, concluding that he did not find 

major mental illness. 18 AA 04495. He testified that based on his review of the 

case and Ybarra, Robert Ybarra, Jr. had the mental capacity and ability to control 

his actions the evening of September 28, 1979. 18 AA 04496. He did not believe 

Ybarra's report of the vision that came to him in the jail after his arrest about 

murdering Nancy because Satan told him it would bring his wife back. 18 AA 

04499. Molde disagreed with Ybarra's claim that he suffered a psychotic episode 

because it did not comport with the reports of those that interacted with Ybarra that 

evening; it did not make sense. 189 AA 04514. 

5. Chappel testimony. 

Ybarra called John Chappel after Molde's testimony. 19 AA 04515. In 

interviewing Ybarra, he concluded that he appeared depressed, spoke in monotone, 

and that voices were telling him he was going to die and that he should kill himself 
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when he first met with him. 19 AA 04525. Chappel testified that Ybarra displayed 

no evidence of mental disorder on the evening Nancy was murdered. 19 AA 

04529. Chappel testified that the second time he met with Ybarra his condition 

had deteriorated. 19 AA 04533. 

Chappel testified to Ybarra's incredibly detailed account of the night of 

September 28, 1979, including that he picked up two girls and drank beer while 

cruising main street. 19 AA 04553. That he dropped one girl off and asked the 

other to clean for him, but she wanted to see his trailer before she took the job. 19 

AA 0453. Ybarra told him that they went to his trailer, snorted some cocaine and 

then went out driving to Thirty Mile, picking up more beer along the way. 19 AA 

04534. Chappel testified about Ybarra's swing accident and headaches, his poor 

school performance, consistent employment, and attempts at military service, 19 

AA 04556-19 AA 04563. 

6. Gerow testimony. 

Gerow testified on behalf of the State the Ybarra was he was competent to 

proceed to trial and did not present with a major mental disorder, so he was 

competent and responsible at the time the crime was committed. 19 AA 04656. 
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D. Additional witness testimony about Ybarra around the night of 
September 28, 1979. 

Rodney Smoger testified that he worked with Ybarra out at Thirty Mile. 18 

AA 04476. He spent time driving around Ely with Ybarra on the night of the 

murder. 18 AA 04477. They smoked marijuana and drank beer. 18 AA 04478. 

They went to Ybarra's neighbor's trailer and socialized. 18 AA 04479. He left 

Ybarra in Ely and went back to the oil rig past Thirty Mile. 18 AA 04479 - 18 AA 

04480. Smoger testified the next morning they went down to the blocked road at 

the police investigation and that Ybarra seemed nervous. 18 AA 04481. Smoger 

testified that on September 29, 1979, Ybarra did not exhibit headaches, or ill 

temper illness, or appeared to be hearing voices or talking to someone that was not 

there. 18 AA 04482. To him, Ybarra smiled, told jokes and was happy and polite 

to be around. 18 AA 04082. 

The State next called his David Glenn who worked with Ybarra. 19 AA 

04566. He testified that on the morning of September 28, 1979, he told his wife to 

lock their trailer door because Ybarra looked like a man who would rape her. 19 

AA 04570. He testified he told her this because Ybarra talked about not having 

sex in so long, he would "go blind. n 19 AA 04570. That later that night the Deans 

had Ybarra over with Smoger and they all drank together and some smoked 
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manJuana. 19 AA 04572. That that night Ybarra acted normal and did not 

complain of headaches. 19 AA 0457. 

E. Verdict. 

The jury rejected Ybarra's theory of the case and returned a verdict of guilty 

on all counts. The jury sentenced Ybarra to death, and three terms of life without 

the possibility of parole. 6 AA 01319-6 AA 01320. Ybarra appealed and his 

conviction and the sentences were upheld and remittitur issued in 1984. 100 Nev. 

167 (1984). 

III. Summary of previous habeas proceedings. 

Ybarra sought multiple petitions for post-conviction relief, which were all 

denied relief. 8 AA 01929 - 8 AA 01947; 8 AA 01967 -9 AA 02009; 9 AA 

02157 - 9 AA 02170; 11 AA 02658 - 11 AA 02668; 11 AA 02612- 11 AA 

02668. All denials of relief have been affirmed on appeal. Ybarra v. State, 103 

Nev. 8, 731 P.3d 353 (1987); Case No. 19705; Case No. 32762; Ybarra v. Warden, 

No. 43981, Order (Nev. Nov. 28, 2005); and Ybarra v. Filson, 135 Nev. 740,448 

P.3d 551 (2019). Ybarra has been denied relief in federal courts as well, including 

the most recent denial of cert. in May of 2024. Ybarra v. Gittere, 144 S. Ct. 2582 

(2024). 
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A. 1986 Denial of Habeas Relief. 

In February 1985, Ybarra first sought post-conviction relief, filing a habeas 

petition and then a supplemental petition several months later. 8 AA 01872. A 

two-day evidentiary hearing was held in September 1985. 8 AA 0 1872. Alleged 

in that petition were claims that Ybarra's sentence was constitutionally infirm and 

included thirty-three assertions of ineffective assistance of counsel. 8 AA 01873. 

The supplemental petition put forth four claims of relief: ( 1) Petitioner was denied 

effective assistance of counsel at all stages of proceedings; (2) Petitioner did not 

receive effective assistance of counsel on appeal; (3) The conviction and sentence 

were imposed arbitrarily and under the influence of passion and prejudice; and (4) 

and a constitutional challenge involving a speedy trial waiver and a motion to 

change venue. 8 AA 01872-8 AA 01873. Relief was denied and that denial was 

affirmed by this court. 8 AA 01871 - 8 AA 01928; Ybarra v. State, 103 Nev. 8, 

731 P.2d 353 (1987). 

In his instant appeal, Ybarra spends significant time rehashing the matters 

involved in this first petition, specifically involving trial counsel assigned to his 

case, defense counsel funding, performance and experience. App. Op. Br. 13-22, 

28-30. Those claims were made in Ybarra's first petition and relief was denied. 8 

AA 01877 - 8 AA 0187. 
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B. 1988 Denial in the First Judicial District Court. 

Ybarra sought additional post-conviction relief, challenging Nevada's use of 

the M 'naughten Rule, in favor of something more modem and/or scientific, and 

also arguing its use violates the 8th and 14th amendments. 8 AA 01933. The 

district court found that Ybarra had enjoyed "all the process due him," denying 

relief by finding Ybarra' s claims procedurally barred for failing to raise the issue at 

trial or on direct appeal. 8 AA 01935. The district court also found the filing to be 

an abuse of writ. 8 AA 0 1937. 

C. 1998 Denial of Habeas Relief. 

Ybarra again sought habeas relief in the district court on April 26, 1993, and 

then filed a supplemental brief on February 5, 1995. 8 AA 01967. Ybarra sought 

relief on 12 grounds but also sought to supplement the filing with additional claims 

and then included reference to fifty-eight additional grounds he raised in federal 

habeas proceedings filed on December 14, 1990, and another sixteen filed in his 

federal proceedings on May 14, 1990. 8 AA 01976 - 8 AA 01979, 8 AA 01979-

8 AA 001981, 9 AA 02002 - 9 AA 02006. The matter was briefed, and the district 

court issued a written order on June 29, 1998, denying relief. 8 AA 01967 - 9 AA 

02009. 

Claims regarding Ybarra's competence at trial and being tried while 

medicated were dismissed as the matters were previously upheld by the Nevada 
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Supreme Court. 8 AA 0 1981 - 8 AA 0 1982. Several claims were denied relief 

because they were claims of ineffective assistance of counsel and Ybarra failed to 

show good cause for failing to raise these claims in his previously filed habeas 

matters. 8 AA O 1986. The remaining claims were found to be procedurally barred 

under NRS 34.810. 8 AA 01990. Claim twelve included federal habeas 

proceedings and all of those additional claims were determined to have been 

denied relief in Ybarra's initial habeas filing which was affirmed by the Nevada 

Supreme Court in 1987. 8 AA 1994-8 AA 01995. 

In denying relief, the district court pointed out that NRS 34.810 requires 

Ybarra to raise all the grounds upon which relief should be granted in one 

proceeding. 8 AA 01979. Nearly thirty years since that order was issued, Ybarra 

continues to piecemeal his claims further abusing writ proceedings. This denial of 

habeas relief was upheld by the Nevada Supreme Court. 

D. 1993 Habeas Petition. 

On March 6, 2003, Ybarra again sought state habeas relief. 9 AA 02010-9 

AA 02156. Ybarra asserted thirty-five claims for relief, including several claims 

of ineffective assistance of counsel, trial and penalty phase errors, attacks on 

Nevada's death penalty and the death row effect, lethal injection, appellate errors, 

Ybarra's medicated state during trial, and the performance of medical 

professionals. 9 AA 02023-9 AA 02156. 
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Claim Seventeen challenged Ybarra's conviction and sentence: 

Petitioner's conviction and sentence are invalid under the 
constitutional guarantees of due process, trial by jury, and reliable 
sentence due to petitioner's incompetence at the time of trial and 
throughout subsequent proceedings. U.S. Const. Amends. VI, VIII , 
XIV ; Nev. Const. Art. I, 5 S§3,6, and 8; Ar. IV,§ 21. 

9 AA 02061. 

In support of this claim. Ybarra asserted he suffered from a severe mental 

illness. 9 AA 02061. In support of this claim he attached the following exhibits: 

David L. Schmidt, Ph.D. report, August 12, 2002 (11 AA 02678 - 11 AA 02699); 

Marc L. Zimmerman, Ph.D. report, August 29, 2002; Marc L. Zimmerman, Ph.D., 

addendum, September 5, 2002; Evaluation by Daniel W. Dugan, Ph.D. to Glynn 

Cartledge, Esq., February 23, 1993; Affidavit of Anne Evans, Ph.D., March 11, 

1993; Evaluation by Donald T. Lunde, M.D. to Edward B. Hom, Esq., October 28, 

1996. 9 AA 02061, 9 AA 02102, 9 AA 02104. 

According to the Schmidt assessment, there was very little change in 

Ybarra's hallucinations and delusions since the time of assessments performed 

leading up to trial and 2002, including delusions that people are poisoning his food, 

men in robes are telling him what to do, and voices are telling him what to do. 11 

AA 02693. The district court denied relief as to this claim because it was raised in 

Ybarra's 1985 post-conviction habeas case. 9 AA 02163. 
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Relief as to that petition was upheld by the Nevada Supreme Court on appeal 

save that this court reversed and remanded the 2004 Order for the sole purpose of 

conducting an evidentiary hearing on the topic of Ybarra's intellectual disability 

asserted in Claim Twenty-Nine. See 9 AA 020890; 11 AA 02613; Ybarra v. 

Warden, No. 43981, Order (Nev. Nov. 28, 2005). 

E. 2008 Evidentiary Hearing on the Intellectual Disability Claim Contain 
in Ybarra's Motion to Strike Death Penalty 

In 2008 the district court held a two-day evidentiary hearing on Ybarra's 

motion to strike the death penalty, specifically on the topic of Ybarra's claimed 

intellectual disability. 9 AA 2171 - 11 AA 2611. At the evidentiary hearing 

testimony was heard from psychologists David Schmidt and Ted Young, and from 

psychiatrist Mitchell Young, and over 3,000 pages of exhibits were entered in 

support of the motion. 11 AA 02613. 

In deciding the matter of Ybarra's intellectual disability, the district court 

considered whether Ybarra had significant subaverage general functioning 

concurrent to deficits in adaptive behavior that manifested during the 

developmental period. NRS 174.098(7). Pursuant to Nevada law, Ybarra bore the 

burden of proving intellectual disability by a preponderance. NRS 174.098(5)(b). 

Ybarra failed to produce sufficient evidence of subaverage intellectual functioning 

and adaptive behavior deficits before he reached 18 years of age. The district court 
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properly denied relief and the Nevada Supreme Court affirmed the denial of relief. 

Ybarra v. State, 127 Nev. 47,247 P.3d 269 (2011). 

1. Factual Record 

At the evidentiary hearing the court made the following findings regarding 

Ybarra,s upbringing to the time he moved to Ely: Ybarra was the oldest of five 

children, born in California when his mother was fifteen years old. 11 AA 02615. 

He enjoyed a normal childhood until the age of nine when he was struck in the 

head by a railroad tie and knocked unconscious. 11 AA 02615. Subsequent to the 

accident, Ybarra complained of migraine headaches and was prescribed 

medication: Mebaral, a barbiturate that was prescribed for headaches and as an 

anti-convulsant, acts as a sedative which can cause slurred speech and interfere 

with the interpretation of an EEG. The abrupt cessation of the drug can cause 

erratic behavior and seizures. Dilantin is a similar anti-convulsant that was also 

prescribed for headaches. It can also confound EEG testing. 11 AA 02615 - 11 

AA 02616. 

Ybarra began smoking marijuana and drinking alcohol not long after his 

head injury, which his parents accepted. 11 AA 02616. He also started to use 

illegal drugs due to his headaches and auditory hallucinations. 11 AA 02616. He 

became unpopular and chronically depressed. 11 AA 02616. 

29 



At fourteen, Ybarra was falling behind in school, was truant, and was bullied 

by other students. 11 AA 02616. In 1968, Ybarra's prescription for Mebaral was 

switched to Dexedrine, an amphetamine-like substance that can cause physical side 

effects, as well as create moodiness, irritability or mood swings. 11 AA 02616 -

11 AA 02617. 

At fifteen, Ybarra was using illicit drugs daily and had transferred to a 

different school due to peer issues and academic failure. 11 AA 02617. He left 

school one year later. 11 AA 02617. Ybarra's school counselor noted that Ybarra 

presented no vocational handicaps. 11 AA 02617. Ybarra entered night school 

and worked as a forklift operator during the day. 11 AA 02617. He earned his 

adult education diploma in 1972 at the age of eighteen. 11 AA 02617. 

Ybarra entered the Marine Corps, being found fit for duty and passing the 

required mental, moral and physical examinations. 11 AA 02617 - 11 AA 02618. 

Ybarra on the mental testing was determined to be "dull normal" and with 

"borderline intelligence." 11 AA 02617. Neither of these terms are within the area 

of intellectual disability. 12 AA 02930, citing Ybaraa v. State, 127 Nev 47, 62, 

247 P.3d 269, 279 (201 l). Ybarra was discharged from the military for a conduct 

violation one week after enlisting. 11 AA 02618. He was examined by a 

psychologist at the time and was found to have no mental or physical disability. 11 

AA 02618. Ybarra attempted to again join the Marines but was discharged. 11 
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AA 02618. He joined the Army National Guard but was discharged due to a 

medical condition. 11 AA 02618. 

Ybarra moved to Oregon and there met his wife. 11 AA 02618. They 

moved back to Sacramento and became pregnant. 11 AA 02618. In August of 

1979, Ybarra's wife had left him, returning to Oregon. 11 AA 02618. Ybarra 

moved on to Montana and then to Ely, Nevada in September 1979 for work. 11 

AA 02618. Throughout this time period Ybarra was continually employed. 11 AA 

02618. 

2. Developmental Period 

The district court adopted the age prior to eighteen as the "developmental 

period" and found support for this finding with the consensus in the field of 

intellectual disability and the majority of States with the death penalty. 11 AA 

02619. The court rejected Schmidt's testimony that the developmental period 

extends to twenty-five. 11 AA 02623. This age of onset determination was 

affirmed by the Nevada Supreme Court. 12 AA 02920, citing Ybarra v. State, 127 

Nev. 47, 247 P.3d 269, 276 (2011). 

3. Significant Subaverage Intellectual Functioning 

The district court found Ybarra failed to meet his statutory burden as to 

prong 2, significant subaverage functioning during his developmental period. 11 

AA 02623. In finding Ybarra failed to meet the burden, the court noted that while 
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the record supported that Ybarra was somewhat below average intellectually prior 

to age eighteen, no one suspected intellectual disability because no testing was 

performed on him during that age. 11 AA 02623. Also, Ybarra's drug and alcohol 

use during the developmental period and could have added to the perception of his 

intellectual functioning. 11 AA 02623. This prong was not met. 

4. Malingering and Other Evidence of Intellectual Functioning 

a) Ybarra's intellectual functioning was not subaverage. 

With regard to Ybarra's intellectual functioning, the court was persuaded by 

the IQ tests performed in 1981 by Gutride, as well as the observations around that 

time of Richnak and Neal. Gutride found Ybarra to have a full-scale IQ of 86 in 

1981. 11 AA 02635. Richnak found Ybarra to be of borderline intelligence in 

1980. 11 AA 02624. Neal opined that Ybarra was in the low-normal range of 

intelligence. 11 AA 02635. In 1990, as previously discussed, Pauly estimated 

Ybarra to have an IQ of between 70-80. 4 AA 00861. These observations were 

fairly consistent and persuaded the court that they were therefore indicative of 

Ybarra's intellectual functioning. 11 AA 02627. None of the medical 

professionals that interacted with Ybarra during the years leading up to his 

conviction supported the finding that Ybarra was of subaverage intellectual 

functioning or intellectually disabled. 11 AA 02624, 11 AA 02627. 
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Defense witness Schmidt tested Ybarra in 2002, scoring Ybarra with an IQ 

of 60, which was mildly intellectually disabled, an outlier compared to the bulk of 

the testing performed on Ybarra beginning in 1979. 11 AA 02625, 11 AA02627. 

Schmidt testified as to the Flynn effect, which suggested that IQ scores increase 

over time until the test is "re-normed." 11 AA 02625. Schmidt used the Flynn 

effect to criticize the 1981 IQ score, however the court found that to be 

speculation. 11 AA 02625, 11 AA 02627. The court was unconvinced of the 

validity of the Flynn effect since it was not a standard relied upon by courts or the 

scientific community. 11 AA 02626. The court noted the standard error of mean 

(SEM)rather than the Flynn effect was preferred in the scientific community. 11 

AA 02626. 

b) Ybarra showed evidence of malingering. 

Additionally, the court noted Schmitd did not give Ybarra tests to judge 

malingering, despite the considerable history of it in the record. 11 AA 02628. 

See Richnak testimony regarding Ybarra's results on the MMPI and Ybarra's 

interactions with Gerow. and also observations of Gutride that were testified at 

trial. 18 AA 04257, see generally, Section 11.C .. supra. The court was persuaded 

by Ybarra's real-life actions and function, his ability to weigh the importance of 

mitigating factors and experiment with different defenses in his case, including 

amnesia. 11 AA 02630. 
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The court ruled that malingering must be considered in determining the issue 

of intellectual functioning. The record of this case is rife with evidence of 

Ybarra's malingering. Even the defense's own expert at the hearing, Young 

concluded there was evidence of Ybarra's malingering. 11 AA 02633. 

The court relied on reports and trial testimony of Molde, specifically that 

Ybarra' s claim of hallucinations was outside of the medical considerations of his 

case and he showed no major mental illness. 18 AA 04495. Molde concluded that 

Ybarra had anti-social personality disorder. 17 AA 04248. Molde disagreed with 

Ybarra' s claim that he suffered a psychotic episode when he murdered Nancy 

because that claim did not comport with the reports of the people that interacted 

with Ybarra on the evening on September 28, 1979; he concluded the "psychotic 

break" made no sense. 189 AA 04514. The court also relied on reports by Lewis, 

Hiller, and Dugan as well. 11 AA 02632. 

5. Adaptive Behavior. 

Adaptive behaviors include a collection of conceptual, social, and practical 

skills that people learn in order to function in their everyday lives. 11 AA 02646. 

Schmidt testified that adaptive behaviors Ybarra exhibited in his developmental 

years were illustrated by his reaction to his school environment and being the 

victim of bullying. 11 AA 02646. The court rejected this conclusion because 

Ybarra left school for a variety of reasons but eventually obtained his diploma. 11 
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AA 02646. Instead, the court found Ybarra' s ability to leave high school, obtain 

work and go to night school to earn his diploma indicative of his ability to adapt to 

a bad situation. 11 AA 02646. 

6. Clinical judgment. 

The court noted that Schmidt, Michell Young, and Ted Young used their 

judgment in the administration of tests and formulation of opinions about Ybarra. 

11 AA 02653. Ted Young concluded Ybarra was malingering and the testing he 

conducted was therefore invalid. 11 AA 02653. Mitchell Young's testing on 

Ybarra also indicated malingering and a lack of significant adaptive deficits. 11 

AA 02653. 

7. Ybarra 's claim of intellectual disability was rejected by the district 

court. 

The district court denied Ybarra's motion to strike death penalty. 11 AA 

02656. The district court found that Ybarra failed to prove by a preponderance that 

he was of subaverage intellectual functioning manifested during his developmental 

period, and that he failed to prove by a preponderance that he had adaptive deficits 

that manifested during his developmental period. 11 AA 02656. Ybarra appealed 

and this Court affirmed. Ybarra v. State, 127 Nev. 47, 247 P.3d 269 (2011). 

This court ruled that "[t]he record as a whole ... portrays Robert Ybarra as a 

person who does not have significant subaverage intellectual functioning." Ybarra 
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v. State, 127 Nev. 47, 68,247 P.3d 269, 282 (2011). The US District Court further 

denied relief under Atkins v. Virginia, 536 U.S. 304 (2002) pursuant to 28 U.S.C. § 

2254(d), finding Nevada to use an independent basis to determine intellectual 

disability that was reasonable and deserving of deference in light of Brumfiled v. 

Cain, 576 U.S. 305 (2015), and the Greenspan Report. 12 AA 02940 - 12 AA 

02941. 

F. Ybarra's 2017 Habeas Petition 

Ybarra again sought habeas relief on January 11, 2017 in the district court, 

asserting two claims. 11 AA 02658. Ybarra challenged the constitutionality of 

Nevada's death penalty jury instructions regarding mitigation evidence and 

aggravating factors (Claim One), and challenged the depravity of mind jury 

instruction, or in the alternative sought relief because he was actually innocent of 

the death penalty (Claim Two). 11 AA 02658. 

Relief as to Claim One was denied because it had been previously asserted 

in the 2003 petition and therefore was procedurally barred. Further the district 

court was unpersuaded by the assertion of good cause to excuse the delay and 

found Ybarra to suffer no prejudice in denying the claim. Further, as there was no 

support in Nevada for the claim, it was denied as being without merit. 11 AA 

02662. 
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As to Claim Two, the court applied the procedural bars and denied relief 

because the claim was raised on direct appeal and the denial of relief was upheld 

by this court. 11 AA 02663. Further the district court rejected Ybarra's argument 

that he was actually innocent of the death penalty. 11 AA 02663 - 11 AA 02666. 

In denying relief, the district court noted that "[n]o claim is made Ybarra did not in 

fact rape, beat, and light Nancy ... on fire. (emphasis in original)." 11 AA 02666. 

This Court also affirmed the denial of a subsequent post-conviction petition. 

See Ybarra v. Filson, No. 72942, 2019 WL 4447242 (Nev. Sept. 13, 2019). 

SUMMARY OF THE ARGUMENT 

Ybarra's sixth petition was properly denied. Ybarra's sixth petition is 

untimely. It consists of claims that have been previously considered and rejected. 

The claims are repackaged and altered in an effort to avoid application of the 

statutory bars and the law of the case doctrine. In its order denying relief, the 

district court applied these bars, but it also individually examined and addressed 

the substance of each claim. It properly concluded that none of Ybarra's untimely 

claims, either individually or collectively, supported good cause to excuse the 

procedural bars. This Court should find that the district court did not abuse its 

discretion by declining to order the State to respond or to hold an evidentiary 

hearing. Relief should be denied. 
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STANDARD OF REVIEW 

Here the district court denied relief without holding an evidentiary hearing. 

20 AA 04928 - 20 AA 04943. A district court's decision on whether to hold an 

evidentiary hearing in a post-conviction matter is reviewed for abuse of discretion. 

Berry v. State, 131 Nev. 957,969,363 P.3d 1148, 1156 (2015). 

ARGUMENT 

The District Court acted properly in not holding an evidentiary hearing prior 

to dismissing Ybarra's sixth petition. No relief should issue and the district court's 

denial of relief to Ybarra's sixth petition for post-conviction habeas corpus relief 

without ordering the State to respond should be affirmed. Carrying out the 

sentence of death and executing Ybarra would not violate the Nevada or Federal 

Constitutions. Ybarra is eligible for the death penalty and was sentenced to death 

nearly forty-five years ago. 6 AA 01319-6 AA 01320. 

Any claim for relief or assertions of error based on ineffective assistance of 

counsel including the qualifications of defense counsel, their preparation, or 

changes of attorneys or staffing or funding issues at the Nevada State Public 

Defender. App. Op. Br. at 13 -22, 6 AA 01317 - 6 AA 01318, 6 AA 01321 -8 

AA O 1966; claims for relief based on voir dire transcripts that are not concerning 

the defense motion for change of venue included in 1 AA 00032 - 4 AA 00856; 

complaints Ybarra made about McGuire representing him, 4 AA 00867 - 4 AA 
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00868; and claims for relief based any error made at trial or involving jury 

instructions included in 13 AA 03231-14 AA 03268, and 15 AA 03573 -19 AA 

04679, should have been brought in his first petition and are barred. 

I. The district court properly denied habeas relief on Robert Ybarra, Jr.'s 
sixth state court post-conviction habeas petition even without ordering 
the State to respond. 

The district court acted properly in denying relief without ordering a 

response from the State. Denial of the sixth petition was not an abuse of 

discretion. Ybarra's petition was filed nearly forty-five years after remittitur and 

was untimely. NRS 34.726(1). The petition was his sixth and therefore successive 

and abusive. NRS 34.810(2). The State is prejudiced as forty years have passed 

since remittitur and laches bar relief. NRS 34.800(2). The court found that Ybarra 

failed to meet his statutory burden, and that no miscarriage of justice would result 

in applying the procedural bars. Berry v. State, 131 Nev. 957,969,363 P.3d 1148, 

1156 (2015) (citing Schlup v. Delo, 513 U.S. 298, 314-15 (1995); Mitchell v. State, 

122 Nev. 1269, 1274, 149 P.3d 33, 36 (2006); Pellegrini v. State, 117 Nev. 860, 

887, 34 P.3d 519,537 (2001). 

There is statutory support of the district court's decision not to order the 

State to respond. Nevada Revised Statutes 34.745, including the model order 

within the statute, contemplate that the court may take action other than ordering a 

response from the State in post-conviction habeas proceedings. The model order in 
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NRS 34.745(2) states, "[t]he court has reviewed the petition and has determined 

that a response would assist the court in determining whether petitioner is 

illegally imprisoned and restrained of petitioner's liberty (emphasis added)." 

Ybarra's failure to plead sufficient facts to warrant a review of the merits of 

his claims was proper. Not ordering the State to respond was appropriate. This 

court "has long recognized a petitioner's right to a postconviction evidentiary 

hearing when the petitioner asserts claims supported by specific factual allegations 

not belied by the record that, if true, would entitle him to relief." Mann v. State, 

118 Nev. 351,354, 46 P.3d 1228, 1230 (2002). Here, Ybarra's petition was so 

deficient that the district court did not order the State to respond. Ybarra' s claims 

will be addressed herein, and the State will show that Ybarra failed to meet the 

burden for an evidentiary hearing. Berry v. State, 131 Nev. 957, 969, 363 P.3d 

1148, 1156 (2015). 

There was no miscarriage of justice denying the petition and that was 

evident on the face of Ybarra's sixth petition. Ybarra is guilty and eligible for the 

death penalty. Pellegrini v. State, 117 Nev. 860,887, 34 P.3d 519,537 (2001), 

citing Mazzan v. Warden, 112 Nev. 838, 842, 921 P.2d 920,922 (1996); Hogan, 

109 Nev. 952, 959, 860 P.2d 710, 715-16; NRS 34.800(l)(b). No response from 

the State was needed to illustrate this point. Even considering Ybarra' s argument 

that it is typical for the State to be ordered to respond pursuant to NRS 34.745(1), 
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this case is far from typical and the past forty-five years of litigation demonstrates 

that fairly easily. 

A reasonable jury convicted Ybarra in 1981 and sentenced him to death. 

Remittitur issued in 1984. Ybarra v. State, 100 Nev. 167,679 P.2d 797 (1984). 

Ybarra failed to "assert[] claims supported by specific factual allegations not belied 

by the record that, if true, would entitle him to relief. Mann v. State, 118 Nev. 351, 

354, 46 P.3d 1228, 1230 (2002). In his sixth petition Ybarra asserted seven claims 

for relief. In this appeal Ybarra repackages those seven claims alleged in his sixth 

habeas petition. That shuffling was unhelpful to this court in addressing each 

claim as they were asserted in the lower court. Nevertheless the conclusion is the 

same, his appeal should not be granted. No evidentiary hearing should be ordered 

as to any claim. Relief should be denied. Ybarra failed to show a miscarriage of 

justice would occur if his claims were denied. NRS 34.800. 

Ybarra's claim of intellectual disability was previously litigated and denied 

relief. It is successive and abusive. NRS 34.810. That decision was upheld by 

this court. An insufficient showing has been made to revisit the issue. No good 

cause or actual prejudice will result in the denial of Claim One. The claim is 

barred, and relief should be denied. 
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Ybarra's claim of severe mental illness has been previously asserted and 

denied relief. It is not supported by state or federal law. It is a policy argument, 

and it should have been litigated on the direct appeal decided forty-five years ago. 

Ybarra's incompetency argument has also been previously litigated and 

denied relief. There already exists a mechanism for Ybarra's competence to be 

addressed by the Nevada Department of Corrections when the stay of execution is 

lifted and they are ordered to comply with their statutory duties pursuant to NRS 

Chapter 176, via NRS 176.425. 

Ybarra's catch-all arguments as to clemency, the way NDOC carries out 

executions, and Nevada's death penalty statutory scheme fail to assert claims upon 

which relief may be granted in habeas proceedings. NRS 34.720. No relief was 

appropriate as to Claims Five, Six, or Seven, therefore. 

No relief need issue, and the district court was proper in denying relief 

without ordering the State to spend limited resources answering Ybarra's sixth 

petition. Relief was properly denied. 

II. Robert Ybarra, Jr. is not intellectually disabled and procedural bars 
were properly applied to deny him relief. 

Ybarra is not intellectually disabled~ that is the law of the case. This claim 

was previously litigated on the merits at a two-day evidentiary hearing and denial 

of relief was affirmed by this court. Ybarra v. State, 127 Nev. 47, 247 P.3d 269 
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(201 I). No new or different grounds have been presented in Claim One to warrant 

relitigating the matter. NRS 34.810(3). Further, Ybarra fails to show good cause 

why this was not brought in his 2017 habeas petition. NRS 34.810(4)(a). Denial 

of this claim will not result in actual prejudice or a fundamental miscarriage of 

justice. NRS 34.800( 1 )(b ). The State will suffer prejudice if this claim is 

relitigated. NRS 34.800(2). 

The district court properly denied relief based on Ybarra's claim of 

intellectual disability. Denial of Claim One was not an abuse of discretion. 

Ybarra's petition is filed over forty years after remittitur and is untimely. NRS 

34.726(1 ). The petition is his sixth and therefore successive and abusive. NRS 

34.810(3). The State is prejudiced as nearly forty-five years have passed since the 

trial and over forty years since remittitur. NRS 34.800(2). The court found that 

Ybarra failed to meet his statutory burden, and that no miscarriage of justice would 

result in applying the procedural bars. Berry v. State, 131 Nev. 957,969,363 P.3d 

1148, 1156 (2015) (citing Schlup v. Delo, 513 U.S. 298, 314-15 (1995); Mitchell v. 

State, 122 Nev. 1269, 1274, 149 P.3d 33, 36 (2006); Pellegrini v. State, 117 Nev. 

860,887, 34 P.3d 519,537 (2001). The court previously ruled on the merits of this 

claim. Ybarra is not intellectually disabled. The law of the case doctrine applies. 

No evidentiary hearing should be ordered on this claim. 

43 



In Atkins v. Virginia, 536 U.S. 304 (2002), the U.S. Supreme Court held that 

the imposition of the death penalty on [an intellectually disabled] defendant 

constitutes cruel and unusual punishment prohibited by the Eighth Amendment to 

the Federal Constitution. Atkins v. Virginia, 536 U.S. 304 (2002). Ybarra is not 

intellectually disabled; that is the law of the case. This issue has been litigated 

since the trial. Ybarra was afforded an evidentiary hearing on the claim in 2008. 

Denial of relief was upheld by this court. Ybarra made an insufficient showing of 

to warrant an evidentiary hearing and denial of relief should be upheld. 

While Ybarra's appeal rebrands the sixth petition's claim one - Robert 

Ybarra is intellectually disabled and is ineligible for the death penalty - this claim 

was asserted in 2003 and denied relief after a 2-day evidentiary hearing in 2008. 

In an attempt to overcome the procedural bars, Ybarra asserts that there is a new 

legal basis and a new factual context to consider. This is incorrect. The cases 

cited by Ybarra are not new and do not entitle him to relief. As the district court 

properly noted in its order dismissing the petition, Hall v. Florida, 572 U.S. 701 

(2014) existed at the time Ybarra filed his fifth habeas petition in 2017. 20 AA 

04934 - 20 AA 04935. No claim for relief was made at that time. Further 

Ybarra's claim that Moore v. Texas, 581 U.S. 1 (2017) is favorable is inaccurate. 

Moore v. Texas, 581 U.S. 1 (2017) is not retroactive. Remittitur in the instant case 

issued more than three decades before Moore. 
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Of particular importance to the district court was Ybarra's incorrect 

assertion that Hall v. Florida, 572 U.S. 701 (2014) and Moore v. Texas, 581 U.S. 1 

(2017) require courts to use clinical guidelines in determining the issue of 

intellectual disability. That is not the law. These cases do not mandate strict 

adherence to clinical guidelines in order to pass constitutional muster. Moore v. 

Texas, 581 U.S. 1, 12 (2017). Rather, both cases follow Atkins v. Virginia, 536 

U.S. 304 (2002), requiring adjudications of intellectual disability to be informed by 

the medical community's diagnostic framework. Hall v. Florida, 572 U.S. 701, 

721 (2014). 

In upholding the district court order denying motion to strike death penalty, 

the Nevada Supreme Court adopted the district courts findings relating to Prong 2 -

adaptive behavior deficits. That was not unreasonable. While Ybarra does appear 

to have been bullied at school and performed poorly academically, there are other 

explanations than intellectual disability provided in the record. Further, the 

Greenspan report focused on an interview of Ybarra' s cousin, Marty, despite there 

being ample record to review from trial and evidentiary hearing testimony that 

gave a broader picture of Ybarra growing up. Gutride testified at trial that Ybarra 

self-reported being truant, suspended from school for fighting, running away from 

home at least once, using drugs, having poor grades, violating home and school 

rules, and initiating fights. He was not solely the victim of childhood bullying, he 
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instigated fights as well. Greenspan' s focus on the children at school calling 

Ybarra "retard" ignores other common-sense explanations for why kids engage in 

name calling. That type of bullying often involves other reasons than intellectual 

disability. Ybarra admitted to using drugs and alcohol on a daily basis shortly after 

his swing accident and while still in the developmental period. Ybarra had a 

reputation for fighting. Ybarra's grades show poor performance prior to the swing 

accident. Even despite his poor academic performance, Ybarra earned a diploma 

and maintained steady work history in his younger life. He is not intellectually 

disabled. 

With regard to intellectual functioning, the district court properly ruled on 

Ybarra's failure to prove this prong and denied relief. The district court considered 

the Flynn effect, but gave appropriate reasons to prefer SEM. The district court 

gave weight to the 1981 IQ test and that was not improper. The finding that 

Ybarra is a person without significant subaverage intellectual functioning was 

supported by relevant clinical guidelines and the determination was supported by a 

record replete with reliable opinions from evaluators at Lake's Crossing with 

specialized 

professional training. 

The record is also overflowing with evidence of Ybarra's malingering. The 

delusions and hallucinations were not observed by evaluators at Lake's Crossing 
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while he was there receiving treatment to competency. Ybarra's report of 

delusions and hallucinations also did not comport with his treatment providers' 

experience in the field. Ybarra's MMPI from 1979 was faked, and according to 

Weyl, was produced by a man who wanted to appear disturbed or was very, very 

angry. Gerow describer Ybarra as of normal intelligence and without major mental 

disorder. His own witness, Richnak conceded that Ybarra faked the Gerow 1979 

MMPI. Ybarra was manipulative. Gutride concluded that Ybarra had a serious 

character defect. Ybarra quickly passed the Sanity Commission without difficulty 

once he realized it was stopping him from addressing his legal problems. This 

behavior was properly relied upon in rejecting Ybarra's claim of intellectual 

disability in 2008 and the new information presented is insufficient to overturn that 

decision. Relief should be denied. 

III. As neither state nor federal law exempt from a sentence of death those 
with claimed severe mental illness, the district court properly denied 
Robert Ybarra, Jr. habeas relief on this claim. 

The district court did not err in denying an evidentiary hearing on Claim 

Two of Ybarra's sixth petition. Denial of relief as to Claim Two was not an abuse 

of discretion. Ybarra's petition was filed nearly forty years after remittitur and was 

untimely. NRS 34.726(1). The petition was his sixth and therefore successive and 

abusive. NRS 34.810(2). The State is prejudiced as forty years have passed since 

remittitur and laches bar relief. NRS 34.800(2). There is no support in federal or 
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state law that severe mental illness prohibits imposition of the death penalty. No 

miscarriage of justice, therefore, will occur if relief is denied. Dismissal was a 

proper application of the law and should be affirmed. 

A. Nevada Death Penalty is Constitutional. 

In his appeal, Ybarra engages in lengthy discussions on the constitutional 

prohibition against cruel and unusual punishment; children, infants and the age of 

culpability; suppositions on the common law; various dictionary definitions; 

history going all the way back to Sir Matthew Hale; and public policy concerns 

undertaken by the United States Supreme Court in 1972 when it issued a death 

penalty moratorium via Furman v. Georgia, 408 U.S. 238, 242 (1972). See 

generally App. Op. Br. at 46-88. Through these, Ybarra attempts to create 

ambiguity in the law from whole cloth where none exists. 

The constitutionality of Nevada's death penalty has been litigated for 

decades upon decades. See generally Thomas v. State, 122 Nev. 1361, 148 Nev. 

727 (2006); Weber v. State, 121 Nev. 554, 58, 119 P.3d 107, 128 (2005); Leonard 

v. State, 117 Nev. 53, 56, 17 P.3d 397, 415-16 (2001); Nunnery v. State, 127 Nev. 

749, 782-83, 263 P.3d 235, 257 (2011); McConnell v. State, 125 Nev. 243, 256, 

212 P.3d 307, 316 (2009); and Flanagan v. State, 112 Nev. 1409, 1423, 930 P.2d 

691, 700 ( 1996). A challenge to the death penalty scheme has even been made by 

Ybarra in previous litigation. Ybarra v. State, 100 Nev. 167, 173-76, 679 P.2d 
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797, 801-03 ( 1984) (rejecting an argument relating to NRS 200.030( 4) as it relates 

to mitigating and aggravators in the penalty phase). 

The application of Nevada's death penalty offers sufficient guarantees of 

reliability. Nevada's death penalty constitutionally narrows the class of persons 

eligible for the death penalty. Nevada's death penalty is constitutional. 

B. Ybarra's Claim is an Incorrect Statement of the Law. 

In Chappell v. State, Nevada's death penalty was attacked for being applied 

in an arbitrary and capricious manner and also because it did not exempt from a 

sentence of death those with severe mental illness. 137 Nev. 780,800,501 P. 3d 

935, 958 (2021). Relief was denied because Chappell should have brought the 

claim on appeal from his judgment of conviction and Chappell failed to show good 

cause and prejudice to assert the claim in a third habeas petition. 137 Nev. 780, 

801, 501 P. 3d 935, 958 (2021) citing NRS 34.810(1)(b). 

Here, Ybarra's claim of severe mental illness was factually presented at trial 

and rejected by the jury. He was subjected to multiple evaluations by psychiatrists 

and psychologists many of whom testified at trial. See Statement of the Facts, 

specifically Competency to Stand Trial, supra, and Expert Testimony, supra. 

At trial in 1981, Ybarra asserted he was not guilty by reason of insanity. 15 

AA 03627. The defense included multiple assertions of Ybarra claims of mental 

illness, including that he was operating under a delusion that Satan told him he 
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needed to sacrifice Nancy in order to reunite with his wife. The jury heard this 

evidence and this defense was rejected. He was convicted and sentenced to death. 

His mitigating evidence did not outweigh the aggravators. NRS 175.554. His 

conviction was affirmed on appeal. Ybarra v. State, 100 Nev. 167,173,679 P.2d 

797, 201 ( 1984 ). Ybarra therefore should have brought this claim back in 1981 

when he appealed his conviction. Ybarra did allege severe mental illness in his 

1993 petition, Claim Seventeen and relief was denied. 

While Ybarra asserts support for his argument going back to the early 1700s, 

by doing so he adds support to the State's argument that he has failed to show good 

cause for not bringing this claim in his original appeal or for waiting to bring it 

now. The record going back to Ybarra' s childhood does not support his claim of 

severe mental illness. His averment that the severely mentally ill are ineligible for 

the death penalty is not a correct statement of the law. Therefore, Ybarra has failed 

to show actual prejudice or a miscarriage of justice. The claim is procedurally 

barred. Denial of relief is appropriate. 

C. Relief was Properly Denied. 

The district court properly applied procedural bars. Chappell v. State, 137 

Nev. 780, 801, 501 P. 3d 935, 959 (2021). No miscarriage of justice will occur in 

denying this claim because the current state of the law is that "neither this court nor 

the United States Supreme Court [have] suggested that the severely mentally ill are 

50 



ineligible for the death penalty." Chappell v. State, 137 Nev. 780,801,501 P.3d 

935 (2021). In Chappell, the specific claim regarding the severe mental illness was 

addressed and relief rejected. Chappell v. State, 137 Nev. 780, 800, 501 P. 3d 935, 

958 (2021 ). Ybarra wants this court to revisit the Chappel holding. This court 

should not engage when the only controversy before it on this claim is whether the 

denial of an evidentiary hearing was proper. 

The district court did not abuse its discretion by following the law and 

denying Ybarra an evidentiary hearing based on this claim. Laches bar relief and 

the State will be prejudiced if this claim is relitigated. NRS 34.800. His claim of 

severe mental illness was rejected over four decades ago. There was little support 

for it from expert witnesses who testified at trial. The jury rejected his insanity 

defense. Ybarra's Claim Two is not a correct statement of the law. No relief 

should be granted. 

IV. Nevada law provides a means of addressing Robert Ybarra, Jr.'s 
competency to be executed, and the district court properly denied relief 
of Claims Three and Four. 

In Claim Three, Ybarra alleges that the death penalty in Nevada is 

unconstitutional because he cannot raise incompetence. App. Op. Br. at 138. 

Ybarra' s Claim Three should be denied relief for the simple reason that he in fact 

raises his claim of incompetence in Claim Four. 20 AA 04859 - 20 AA 04864. 

Relief based on both of these claims, however, was properly denied by the district 
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court. 20 AA 04937 - 20 AA 04939. That judgment was sound and the 

reformatted claims in his appeal alleging this same relief should similarly be 

denied. 

A. Claim Three is Not a Cognizable Habeas Claim. 

The district court found Claim Three outside of habeas relief pursuant to 

NRS 34.720. That is a correct statement of the law. McConnell v. State, 125 Nev. 

243, 212 P.3d 307 (2009). In McConnell, appellant challenged Nevada's lethal 

injection protocol in light of claims it violated the Eighth Amendment. McConnell 

v. State, 125 Nev. 243,246,212 P.3d 307,310 (2009). The Nevada Supreme 

Court affirmed the denial of relief and decision not to afford an evidentiary hearing 

based on the plain language of NRS Chapter 34. McConnell v. State, 125 Nev. 

243,247,212 P.3d 307,310 (2009). Cognizable claims in post-conviction habeas, 

when not challenging a computation of time, may only challenge the validity of the 

conviction or sentence. NRS 34.724, McConnell v. State, 125 Nev. 243, 247-48, 

212 P.3d 307,310 (2009). 

Just as relief was denied in McConnell, so too should this court deny Ybarra 

relief in the instant case. Ybarra is not challenging his confinement. NRS 34.720. 

Ybarra is not challenging the validity of a death sentence either. NRS 34.720. 

Rather, Ybarra seeks to invalidate a particular procedure used to address 
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competency prior to carrying out the death sentence and substitute his own. This is 

clearly not a cognizable habeas claim. 

B. The Director Can Petition the Court Pursuant to NRS 176.425 Should 
Ybarra's Competence to be Executed be at Issue. 

No miscarriage of justice will result because Nevada already has a statutory 

scheme available to address concerns about the competency of a death row inmate 

prior to execution via NRS 176.425. Pellegrini v. State, 117 Nev. 860,887, 34 

P.3d 519, 537 (2001). Pursuant to NRS 176.425, "[T]he Director of the 

Department of Corrections to . .. may by a petition in writing, verified by a 

physician, ... alleging the present insanity of such person .... " After that, the 

district court has a duty to set a hearing and appoint professionals to examine the 

inmate. NRS 176.425. The district court at an adversarial hearing ultimately 

decides the sanity of the condemned. NRS 176.435(3). 

Ybarra seeks guidance from this court in item A(3) of his opening brief 

relating to the application of NRS 176.425 and competency to be executed. App. 

Op. Br. at 144-49. In seeking this guidance, Ybarra admits that this court has 

already found NRS 176.425 the sole mechanism to challenge competence to be 

executed. See App. Op. Br. at 144-49 citing Chappell, 137 Nev. at 804 n.13~ 

Mulder v. State, No. 69490, 2018 WL 3628963. In asking the question, Ybarra 

provided his own answer. 
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Since a stay of execution was issued by this Court on April 14, 2025, the 

district court issued an order directing the Department of Corrections to provide 

information regarding the failure to comply with the Warrant of Execution issued 

for the week beginning April 13, 2025. Respondent's Appendix ("RA") at 032. 

The Nevada Department of Corrections filed a response on May 19, 2025. RA 001 

- 031. In addition to the reasons the Director asserted that were discussed above, 

the Director also asserted deliberative-process privilege relating to predecisional 

and deliberative information, including carrying the execution out in a legal, 

humane, and constitutional manner. RA 009. 

The NDOC response, as guarded as it was, necessarily assumes arguendo 

that the Director does not intend to violate the constitutional rights of Ybarra or 

any other death row inmate. The State similarly rejects the notion that someone 

would be executed in violation of the constitution simply because NRS 34.725 uses 

permissive language, referring that the Director "may" seek a hearing in the district 

court should they suspect someone incompetent to be executed. Executions in 

Nevada are constitutional. 

C. Ybarra's Execution Is Not Imminent. 

Ybarra seeks relief from the statutory bar alleging that the claims are not yet 

ripe until execution is imminent. The State disputes that Ybarra's execution is 

imminent. According to the Nevada Department of Corrections, they are not in 
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possession of the necessary unexpired drugs. RA 003 - 004. Additionally, the 

Nevada Department of Corrections lacks sufficient personnel to form the execution 

team. RA 004 - 005. Further, the Department has not attained the appropriate 

level of training needed to carry out matters that may arise during an execution in a 

safe and secure manner. RA 005. With regard to many of the specifics involved in 

its statutory duties pursuant to NRS 176.355, the Department of Corrections 

invokes privilege. RA 005 - 010. 

What is clear from the NDOC briefing is that no execution can be carried 

out. Additionally, the warrant of execution has since expired. No valid death 

warrant is outstanding. Failure to deny relief, therefore, will not result in a 

miscarriage of justice. Pellegrini v. State, 117 Nev. 860,887, 34 P.3d 519,537 

(2001). 

D. Ybarra is Competent to be Executed. 

Specific to Ybarra, it is remote that he would be found incompetent. 

According to Dr. Price, Ybarra has a concrete understanding about why he was 

sentenced to death. 14 AA 03274. As with the defendant in Calambro, and 

supported by the extensive record in this case, Ybarra is "competent enough to be 

executed." Calambro ex rel. Calambro v. Second Jud. Dist. Ct. (State), 114 Nev. 

961, 973, 964 P.2d 794, 801 (1998). Regardless, this issue is not yet triggered 

because Ybarra is not on the threshold of execution. As this case approaches that 
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timing, it will be a court that determines the ultimate issue in an adversarial 

hearing. NRS 176.435(3). 

E. The District Court Properly Denied Relief to Claim Four. 

The denial of relief as to Claim Four was appropriate and should be affirmed 

by this court. Ybarra raised the issue of his competence in his 2003 habeas 

petition. 9 AA 02095. On appellate review the Nevada Supreme Court found the 

claim he was incompetent belied by the record. Ybarra v Warden, 121 Nev. 1186 

(2005). The district court in the instant case ruled that Ybarra failed to trigger an 

evidentiary hearing as to Claim Four because he made an insufficient showing of 

incompetence. 20 AA 04982. 

In his sixth petition, Ybarra submitted the declaration of Dr. Price in support 

of Claim Four. 14 AA 3273. That Declaration offered little support to a factual 

basis of incompetence. Price had not met with Ybarra at the time of its preparation 

and had only performed a records review. 14 AA 3273. He offered the opinion 

only that "there was good reason to believe [Ybarra] is insane (emphasis added)." 

14 AA 3273. Ybarra had the burden to plead sufficient facts and did not meet that 

burden to trigger an evidentiary hearing on this claim. Additionally, the State 

maintains that the declaration should not be considered at all as it is deficient 

pursuant to NRS 53.045(2). 
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While Price's reports were ultimately obtained by the Federal Public 

Defender and included in Ybarra's first Motion for Stay District Court Proceedings 

Pending Resolution of Appeal (filed January 24, 2025 in the instant case as Exhibit 

19) and additional reports were included in proceedings pending in the Eighth 

Judicial District Court, those reports should not be relied upon in deciding whether 

Ybarra plead sufficient facts in his sixth petition upon which to grant relief. The 

reports referenced in Ybarra's opening brief (App. Op. Br. at 156 - 57, and n. 58-

59) were not before the district court and that record was not supplemented by 

Ybarra to include these documents. Ybarra bore the burden of alleging sufficient 

facts upon which to grant relief. Price's" good reason" assessment was based only 

on reading records. That is insufficient to meet that burden. Ybarra should not be 

given yet another successive bite at the apple and allowed to enhance the record 

now. Relief should be denied. 

V. Access to clemency is not cognizable in habeas and relief was properly 
denied. 

The district court denial of Claim Five should be affirmed. Postconviction 

habeas may be used to assert two types of claims: ( 1) that a conviction was 

obtained or a sentence was imposed in violation of state or federal constitutional 

rights, or of state law~ or (2) that the petitioner's time served has not been properly 

calculated. NRS 34.724(1). Ybarra's claims about the regulations governing 

57 



clemency do not relate to how the conviction was obtained, the sentences were 

imposed, or computation of the time. Ybarra's Claim Five alleges a violation of 

due process and equal protection relating to clemency procedures and availability. 

Clemency is a statutory right. Clemency therefore does not implicate a 

constitutionally protected interest. Niergath v. State, 105 Nev. 26, 28 (1989) citing 

Severance v. Armstrong, 96 Nev. 836,620 P.2d 369 (1980). Further, this court has 

previously held that clemency related claims are not cognizable in habeas and 

therefore the district court properly denied relief. 

In his appeal, Ybarra acknowledges this court's recent denial of habeas relief 

in Floyd v. Gittere, No. 83436, 2024 WL 4865438, at *2 (Nov. 21, 2024) on 

similar grounds. Ybarra urges this court to reconsider the holding in Niergarth 

through the unpublished opinion in Floyd. This is nonsensical. Had the court 

intended to overrule Niergarth, nothing prevented that from occurring in Floyd. 

Clemency is not required to make a death penalty scheme constitutional. Jeremias 

v. State, 134 Nev. 46, 59, 412 P.3d 43, 54 (2018). Nevada's death penalty scheme 

is constitutional even though executive clemency does not exist. Nunnery v. State, 

127 Nev. 749, 782-83, 263 P.3d 235, 257 (2011). Denial of relief as to Ground 

Five was therefore appropriate. 
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VI. Ybarra's Claim Six was properly denied. 

The district court properly denied relief as to Claim Six because challenging 

the method and timeframe of execution is not a cognizable habeas claim. 

McConnell v. State, 125 Nev. 243,249, 212 P.3d 307, 311 (2009). Postconviction 

habeas may be used to assert claims of relief from a judgment of conviction or 

sentence in a criminal case. NRS 34.720. As this claim fails to seek relief under 

either, dismissal of the claim was proper. 

VII. Ybarra's Claim Seven was properly denied relief. 

Nevada's death penalty scheme is constitutional. The district court properly 

denied relief as to Claim Seven because postconviction habeas may be used to 

assert claims of relief from a judgment of conviction or sentence in a criminal case. 

Claim Seven fails to assert relief under either of these options. NRS 34.720. 

In Claim Seven, Ybarra challenges this Court's decision in Castillo v. State, 

135 Nev. 126,442 P.3d 558 (2019), alleging it violates fair-notice requirements of 

the due process and renders Nevada's capital sentencing scheme unconstitutionally 

vague. App. Op. Br. at 165. At the same time Ybarra makes this argument he 

acknowledges that it would not be applied retroactively to him. The State is 

puzzled as to what the controversy is then? Why is claim is being raised in this 

case when Ybarra acknowledges he is not entitled to the relief? Ybarra's 

conviction occurred over 40 years ago. To be clear, even if the change in law is as 
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he alleges, the new law is not being applied to his conviction or sentence and has 

no impact on his case. The discussion has no bearing on Ybarra and fails to seek 

relief under either avenue allowed pursuant to NRS 34. 720. Dismissal of the claim 

was proper. 

VIII. The district court properly denied habeas relief on Robert Ybarra, Jr.'s 
sixth state court post-conviction habeas petition even without ordering 
an evidentiary hearing. 

Ybarra was not entitled to an evidentiary hearing. Ybarra filed the petition 

at issue in this appeal more than forty years after remittitur. His petition was 

untimely. NRS 34.726(1). It was his sixth and therefore it was successive. NRS 

34.810(2). Ybarra failed to demonstrate a fundamental miscarriage of justice. 

NRS 34.800. Ybarra had the burden to demonstrate good cause and actual 

prejudice pursuant to NRS 34.726(1) and NRS 34.810(4), or to make sufficient 

showing why the procedural bars should not apply. That did not occur, and Ybarra 

failed to overcome the mandatory procedural bars. Dismissal was appropriate. 

The petition at issue is his sixth attempt at state post-conviction relief. The 

petition was untimely, having been filed forty years after judgment was affirmed. 

Ybarra v. State, 100 Nev. 167,679 P.2d 797 (1984). It was successive in that it 

contained claims previously litigated. It was an abuse of writ regarding any new 

claims raised. NRS 34.810(2). These deficiencies were plain on the face of the 

petition and no response from the State was necessary to assist the court in 
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determining such. Summary dismissal was properly ordered, therefore. State v. 

Haberstroh, 119 Nev. 173, 181, 69 P.3d 676,681 (2003). 

Ybarra failed to demonstrate good cause and actual prejudice. Ybarra failed 

to present a valid excuse why the procedural bars should not apply. There is no 

miscarriage of justice in denying relief. Relief was properly denied. 

CONCLUSION 

This court should not remand any of the claims contained in Robert Ybarra, 

Jr.'s sixth petition back to the district court for evidentiary hearing. Despite that 

the district court found Ybarra's petition failed to meet the threshold showing for 

an evidentiary hearing, it dealt with each claim. The deficiencies therein were 

detailed. 20 AA 04925 - 20 AA 04943. That judgment was sound. The 

December 17, 2024 Order Denying Petition for Writ of Habeas Corpus should be 

affirmed. 

No fundamental miscarriage of justice will occur in affirming the denial of 

this sixth petition. It has been nearly forty-five years since Ybarra beat, raped and 

lit a sixteen-year-old girl on fire, ending her life. The evidence was overwhelming. 

His guilt is not disputed. Ybarra has been afforded a full and fair opportunity to 

present and litigate his claims for relief these past four decades. Nancy was 

afforded no such time. 
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Ybarra is not intellectually disabled. No law supports exempting those with 

severe mental illness from the death penalty. Habeas is not the proper forum to 

challenge competence to be executed. Clemency is a statutory right. Nevada's 

capitol sentencing is constitutional. An evidentiary hearing was not needed to 

establish any of these conclusions. Neither was a response from the State 

necessary. The relief Ybarra seeks is not supported by Nevada or federal law. 

Execution in this case was ordered nearly forty-five years ago. Relief should 

be denied and the stay of execution lifted. Respondent respectfully requests this 

Court affinn the district court's denial of relief of Ybarra's sixth petition for post­

conviction habeas relief. Further, Respondent prays this court lift the stay of 

execution. 
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