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l'llL .. ,,·,;EN1'1i JUDICIAL DISTRIC'l' COURT OF THE STA'l'E 

uf-' Nt;VAOA, IN ANO FOR THE COUNTY OF WHITE PINE 

• • • • * 

JH. • 

l,,~iendant.. 

TRANSCRIPT OF PROClI:DINGS 

PENALTY HEARING 

KE.MEMBERED, the abovc-·en1:.itled matter came 

on t.lUl'f a.nd ,,_.--iularly for hearing before d Jury in the 

a.Lvvc .-,.-._ii.-'-'-'· ,-_·uul L on f'r:-iday, the 2(,1..h day of June, 1981, 

ul.. t,r.~ r"iu.- lP:00 o'clock a.m., Uefore the HONORABLE 

M'.:kL'i'I. i. ••• , ;l,dqe uf sa1.d Court, preniding. 

,'t:•.. ,u, t.(~ of Nevada was cep:n~stmted by ROBOT 

·,'l' -'JUlkl-:, District Attorney, Ely, White Pine 

LUc1.td .. / J~e'.'d.Ua, c1nJ GARY D. FAlkHAN, ESQUIRE, Deputy 

t:-1,:;t.tl• l ~\Lt,Hn•.!Y, Ely, White Pine Cou.nty, Nevada. 

,•ih" .,,jf,:,nC1<1rit ,.,,ab personally p1·eaent in Court 

,i r::l 1 ": : c·M'lt r, , i Ly NORMAN Y. HEkRING, c:S(!UIRE, Nevada 

~:t . ..2t<! ;·,ut,1:.. .. - 11..::•render, Carson City, Nevada and STEVEN G. 

McGUIR,-., r~s(.lL!il{f:, Deputy State Public [Jefend-~,Ely, 

Ncvudct. 

Ht:Nf~t SILVAGGIO, C .S.R. Official Court Reportsr 

of s<.1i1_, Court, 1.1as present and acting as such; 

.ther·cuv<)n, the followinq proce~·dinga were had: 

.uY Tiil CVIJH1': Let the record reflect the 

C,.Jlll.J..!i;..ullVll our ca:>t~ of the State of Nevada vs. Rob,Brt 

'fL.tt·r...J, J;_·.; c.1,· pruDcnce of Mr. Ybarra and his counsel, 

M,·. i-i,..:i.·u1r .. ·; ctr1,l Mr. ,Johnston is here. 

-1-
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(out:, it.it: tht: proau:::nctt ot th~ jury) 

l uriderstand, gentlemen, before we begin this 

100rning there i~ an Offer of Proof, or an objection, 

which is it, to some of the evidence? 

!:):' hi!. JOHNS'l'UN: I believe it should be 

~:,11t<1· :.--, iz .. ·o .,1:. dJI uDJuctl.un at this point, Your Honor. 

McCClRJ-:: Yeli, Your Honor. 

btwi.:-ully, what it involves, 

1u u.'--' ,Lute ,,,tf'r,da LO produce additional evedence, 

vo~i ol ,<:•.;L . .1\t-1L.1nq circumatanct;1e,found in N.R.S. 200.03:1, 

Suu::.~,- t :..on 8, that. cuutinuing aggrava1:in9 circumatancea 

::.r_u.t_t.:,; c.;,,;...;._ "t,.e 1111.1n.1er involved torture, depravity of 

i.,uLl.litat ion of the victim." 

,c1r-d t.a·; that particular one, we would 

t .... 1'e :.:- -,"s,.•.,r mor..: evidence and we hilve agreed with the 

:>._tea:c.c t:1~l, .<1 fact, d lttte;.c could be ·.Jsed, rather 

thee.ii L,~, .-.;.:,, ., :..:,ctor dppea.r from the Uni.v,~raity of Utah 

u~.in ,.._,_,. ... t. -Ht, r,rior to any aqreenient or admisaion 

•., c ;;~tt!nse, l t:1UfJpOae, wo*ld .Like to interpose 

u.,.:1r 

Mr. Mc-Guire :i' 

v.et;ulHJ::: Yes, Your Honor. 

rv,. r:_,,._,c'. .-iqrl!t!d that if the infonn.e.tion contained 

H, U,c' :..:tl,·r 1..., ,.,im1.us.1blc under the Cc,uJ:t"a ruling, 

Lh.it. t.l:r l,;l..l-t;: t:: read in by the Court's Law Clark, 

1'-lr. 1id1 : ey .- Your Honor r we would object to thia evidenc,~ 

.,t 'Mv\~ l d s uL111.1 t. t.l1a t. t.l1e factor of torture, 

d1o"p!,;1,Vl.1..f ,A ,n111s.1, vr mut..1.lltation of the victim ia 

lhJ"l. p.1. t'bt.•Jit in tl"l.lti Cll.8~. Torture, Your Honior, require ■ 

uic l.nl :. .. u:t..1.c,n ~if the deliberate intention to inflict 

'l'he State's only theory of the 

-2-
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cuue .1.n t.J,ei! ar,pJ.,uent. .ln chiet .ld tL.tL t.he victim waa 

1.1nconbcio;..i5 at the tinic burned. Cert.,iinly there i• no 

evid.:mce Leyond a reasonable doubt. 

BY MR. JOHNSTON: Excuse !Wd, Your Honor, that 

is nut an accurat<! eAcerptdt.ion. 

8Y ·rut: COURT: we6l, t.his is kind or in 

t.he w,1.y of arqwnent., you will Le ,\Dlu tv respond in a 

minute. 

hY :-1R. JO.-INSTON: .'\11 r.lyht. 

llY THE COURT: Let Mr. M.:Guire complete 

his ::hs:it..:-nce. 

BY ;,rn. M..::..GU1RE: YoLr i:lor.o.r, it is my 

r-ecollection that t.he argument was t.h.:1.t the victim was 

14 bc1tt.ered into d "l.lfelessness" I thu1k wa& the word that 
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was used, then l.lou:Jed with the fluid a,nd ignited, although 

tho.n, wa~ perhapu some speculation in the argument thai; 

U1e victi.1u nia/ havu t..eCOJUi: i::ouscioue during the ignition, 

but. ct:.r:t.al.nly there is no evidence that would support 

d conclu~ion beyond a rcaaondbl~ doubt. th.at when the f;~rtt 

wa&; s~t tt,e v1.ct1m was corisciOu!:i. Th,~re ii, considerab:Le 

evidence that would support the proposition aha waa not. 

Sin,ilarly, we would submit, Your Honor, thAt 

tho only purpose that can l.Je p.ropoded. for the burning, 

ot.hur than, of course, the account tb-~t has been given 

by .Mr. Ybarra, is an effort, after the victim had been 

rendered apparently lifele~s or unconscious to conceal 

the l.deot.it.y of the body. 

Your Honor, we would subm1 t that any mutilit,ttion, 

whilt::, in fact, occurred while t.he victim was alive from 

the pvidencc, would appear to hdVe l.H~t!n fro1c the point 

of view of the perpetrator of so~tl",i,ng that happened, 

utter t:.he vict1.n. was reriot:rcu at-'pdLP.r-.c.ly lifele111s. 

- J-
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Lt._, L 

.,, <il•/ event, even if the Court J:inda, that 

f ,.,;tc,r 1.t. r,resent dnd available tc) the State in 

lli:..~, c.l~,c, Your !lunor, it is conceded that Nancy Griffith 

.;u.:.rer1~...: ,l ,_p::·eo.Jt. deal oi pa.in. 

dnJ t•V ld<:llCtt oppvsed to that. 

We have never prasented 

We have nev,~r argued 

ur .ti>hi•J•-·~ted U1<1t iti not the fact. we havo., in fact, 

Tiu:> 1u;ry heard from two fisherman, they heard 

trmh the r:.M.'r.'.s, they heard from Offic:er Romero, they 

lkl'vli t1-.1 : ! . .it. Sa.r,Uer tubtify a1:, to his E:~:a.m:Lnation and they 

t,u~.'-. :.o-i· .. ,11 f>t•vt:tra.1 phut..vqraphs of Nancy Griffith. 

ld curnulrttive evidtmce, it 4ees not justify the time 

to .i.C<.-1ll :,t :.,_) t.he jury. 

l'·urt.ht.!nn.o:cc, Your Honor, the only poa■ible 

ett1:,..:t 1: .:ould have on him would be inf'lanatory. It 

ca,:nul f ..i:Lhti:r inform them a.bout the injur:.ea that Nancy 

'l'hoy a.re very well aware of that 

t,f TtU. COUR'l': Any re~ponse, Mr. Johnson? 

Yes, Your Honor. UY Mh. JOHNSTON: 

A.b t.o the f.act..s, like Mr. McGuini cleared that up, it 

-u,1.c: testimony of Dr. Sander·. Apparently 

t'!~tn<:::l 11 t.t;t Ut:!u,g doused or in the courtie of being 

:lf._n.,uc.1,. .: wl1e11 the burn was taking pla.c1.:, she vaa 

:.ita.;.,ju,·.; vx:- ut least sitting and her legs c:urled up and 

1;;Le w"':; ~,:. t t.i.ng up b.c:caul:le of the nature of the burna. 

Yvur !Junor, tha State believe& that this 

,>.-1ct.1c..;.I :1i t.11.:~--t in our statute is d~scribed exactly 

we would refer tl1e Court to 

,;0ufrcy v~. Geor;1ia, we do not have the U. S. citation, 

, ,,.J t l t. ' '-' J, 'l .i. 390, and t..her,;;';3 ci. Suprt:t.UH!l Court case, 

'Nl1i.:..:t1 r.t .. _ u, ~. ,',upre1no Court graplcd •,nth the problem 

-4-
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of 3; comr,ara.t~le ~tat.ute from the State of Georgia and 

"''hcther ur 11ut it had been applied properly in a caae. 

Jr; t-hat ;.drLi.cul.1r ca.so the U. $. Supreme Court rever ■ed 

cd1d sent it hack. The catJe involved, I bellove, a 

shoot.in(") of t)Tu or two peofJle, and the Court said it 

,.,at. not dn lHlequdte aho,..ing of torture, ,jepravity of 

111ind, c.1.nd furt.h1;::1 that the jury needed further inatruc­

t:ion. 

\•ie nel it!VU in this case th-= instruction■ 

are cledr in th~ matter, which will be ~.ettled later, 

hut it. ..1~ dpp::upr:iat~ for uu t.o offer in this hearing 

ddditional evidence of that: factor if the Court believes, 

dti w<::. de,, tlit.1t rl1l,rt: i~ a showing thdL .i.t exists in this 

DY THt. COURT: Do you have anything 

:'urther, Mr. Mc~u1rc? 

ev MR. McGUIRE; We will 11ubmit it, Your 

lio..-.or. 

nY Tlli- COJRT: The Court 1J8licvea that the 

,:vl.L!tc-1,1..~ , .. tL-._ ,.a.::ie wouJ.d !>ttpport t.hi.,; cc,nstruction 

a,nd th1.s t_·, pt: of ,1dJ1. t.iOIM l evidence. 

It: u, t rua to aon1e extent. t.hitJ letter is 

(;umule1tl.ve and tl;a.t 1t llld.Y be to oome e1tter:t prejudicial. 

but I lJe.l.le\/'c th1:: value of it, in view of the testimony 

of the patholoqist. that we have heard alrel!.dy, that the 

'l"ictiin of this offense was seated, at least seated up, 

,1nd that the burning was in an upward way, would seem 

uJ t3Upport: thdt theori and suroly yoo Cdn a.rque in 

01,position tu t..r,...,.t., Mr. McGu.u:e, that t.ha.t did not occur 

,1.nd t.hut. that i~ not a correct asa1..u.iptivn, but it 

aeems c:i1::i::>r to m,, that. •_here ia uvidenca that would 

.Jupport: tile -Jppl 1..:.:at1.~•11 ot conaideration by the jury--

• 
,_,. 

" ' " ' + ' ~ 

•' 
( 

. 
. 

. . . 
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,~ 11; . 1-~-, ,_. t..i;1:. ~Ji tf,e jury of torture, depravity of lllincl 

dn<J .nutl.latiou --- all three in thili case. 

still, I think the letter is still probably, 

"~:. lh ••~{ t 11,'. l;o.:.:t.oi- here, since he• s ,1greed, the letter 

w.1 '. ''" <'Ll.iu.l t t:.ed wi t.hout the presence of the Doctor. 

'i'h___.r,-.c' .art.: d nurobur of medical terms, and how 

uiny ,tre twe.-·y r3oin<1 to understand it is beyond me, but 

the L.:LL~r will just speak for it~elf. I think. it should 

BY MR. McGUIRE: Your Honor? 

l:IY 'd:.t: COUH'l': Anything further? 

l.1Y ~R. McGVIRE:q If I might, it ia my under·-

t..Ldrn.JU.'--1 .l!i. r_1,e Stipulation that the letter would not 

i.1<2 <1u1,.1 tti:,.J a.:. a.n exhibit, but rather it would be read 

tu t.t.c 1ury by the Court I s Law Clerk. 

.tW i'i!E COURT: 

JOHNSTON: 

Alriqht that your agre,e-
1 a 

Yes, Your Hcnor. 

n--,. . ....:t1pulation is that. the State and the 

h;t.._,i._-A dCJrt:f_; t.o havt. that read into the record, but 

11ot tl <1.,:l ..ia1 IJ be carried to the jury room or admitted 

<.1:S .in exr-,.11_;1t.. It.'s J.O.d.rked with a nurr.ber for purpose• 

:..,d. 

Alriqht it 1 11 number 
·rt,en 

t.hat number 58 
It is U1e or<ler of the Cc•.Jrt 

con t,,- r·eaJ ,~L,ud to the jury and you have agreed that 

ll,f Luw , : •.··•-. ... .ill .:-ec\U that <..1lOL!d; ie that your agrea-

iiY 'Ht: ClllJf('l': 

Yes, Your Honor. 

Alright. Mr. Barclay will 

-6-
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-
rc..<id ~.,.J.t ~,Iv,1d now. 

ib Lhure ot.httr evidtmce th.t.t. needa to be 

COilsiU.c.i:ed bt!".:oro wa qet into t.he tt::1:;ti,nony before the 

jury? 

llY ,•l.i<:. JOHNSTON: We have g.ive.n to the Clerk 

C'-l/J.lct., ,,t t.J-ie d,.,cumento'ttion of the convic1~ion in Calif-

0n11.a ct a cril.i,L' invulving violence or t:hnllat of violence, 

u-1al w.1 l l v~ u-., un 1,, , U1cr i lorn of evidence that the 

O::,f.t1tt:!: int.er,dli c-, p,r-c.,<'uco for p11rpo5eu ot this hearing. 

Alr.J..':fht. 

1''or purpo.fH.i.!> ..:f thi11 hearing, 

~.-..: wili "'-"'" thril tt1e jur'/ ..::O11~iat<t· dll other evidenca. 

Alriqht;. .i. t that. is every-

:10-r: L,.uL Wll l conclude everyttung. 

;-iY :1;1, l"li.:t~<JlrH,: Your honor, ,1t. this time 

1,li.1. l,.:, ""~ ,;1, c.-..; : l..!Cocu W{:!. would r,,ove for a mistrial 

MrH. Griffith «9r,~et! that she would 

mt.c,~L Witll 1..,1.., rtt ,1:0ll o'clock. 
ALout t\,1.;,nt.y minutes or 

tiO .later ~ had u. tclcr,ho11e call fro.n1 bt1rb1.tr.:1 Baker, Mrs. 

lik.t.i t.(, ;,<>:llpo1_~• ti1ot n.etttinq Jnlil t11c.. att.t~rnoon, vhich 

o'clvc,, .:l.l t.t,t, Nt:V<idct 1iot<.!l in Lly, Nevadi.i, and 1 waa 

i11rur.:~(! .;y foY Lci,uty Ul.tit.c ict Attorney, Cary Pairma.n, 

-7-
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• . ._ 1 .- lLt;~; ,,.ould not ,1,u~t wit.h myaelf or the 

:;,,tur-ldy 1:1nd, of coui:a.t:, that is tomorrow, 

le-':' .\t'L..-r this t1earing, dnd I wa,d :.nformed that 

:Ll t rr .. 1,1n ,100 JQ!lnst>)n, the Di1>trict Attorney 

.~.1~_ l,.•. .-i,;,:i!lCJ'.) ev.1dence of mi.ti.gation, not 

.\I. 

l ,i •' 

thP . r11uc of tht:., n..,.f0;;.nd,ln-:.., but alao as 

;;,1LJ,tiit that .it wuuld have been 

l<.:v,1nt, ami certainly quite useful in 

.':J~1 )If !·!1dt the rr,other of the victia or 

:1.~".ed vn ,;onversatiuus b(,twe,;:,n Mrs. Griffith 

',t 1p;t )._i,J will inu t.o do that. I am not 

·,J ,,.-,tt,-•r with u:i and h,1s not returned r;:ry 

~rd.,~·,.;...it.1.on l hove, of course, is that it 

->b -;_;,,,t wa" conve;'c:d t:.o ine Liy thu D,~puty District 

Y -,._,c tL::mor, we would lnOV•! at thia time for 

t ',,·j t rct _,r>J ci verdict" on the Count I of life in 

1 •·~•.r. w1t1 LLt:: nunsibility of pdrole. 

t;• 

t1,,r ... ,,l}.1ar ,.dtr. ~i.thvr 1notion at thia 

-u-

~ ~• $, ' ' ' "'U't;~iw:.~•>, ,y ,, 
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c,1.,1 u,,ly &p,Mr. a.<.. to L.:i.:.,l.call" a third pa.r;ty. I 

I war. contdcted hy JJ1Y office and alao 

Ly U,'--' Sn<'!r.11f's offi..::e. ·they wer...; u,::i upset that I wa11 

l•-k:a.;>·•,: ut- t)·,t: Univ..!rSity liorary ln ,=irrlar to get in touch 

,,·ith 11.~~ <ibOUL the Ill,itteJ:. 

Ap~ar~ncly Mrs. Griffith had 

by tnc Ucf<'!n:.t; I don't know if it waa Hr. 

l.t ..,,.,.:>, to 100ct with them regarding the 

,__,_lld;.,re.t,:,.-.d 1l, vf this hearing. She 

~ 1 kL tv r-.,uld in at h< •!t .. • ,1nd not have then 

\l..i...nit 11..:c1 hut,, 

~:o. ::,.:;.sc..:i on the infori.iati(m I have, I gave 

She is not 

ma.nJ.ot._.d to m,.-,__.t wit;h them i.f 1>tw d0t.:H n,Jt want to, and 

t.u th,, Lcul l,t my knc.vlcdqe, those a1·u t.,·)e fact& as tht:,y 

H\' Tll}: COUkT; 

BY MR. McGUIRE; 

Anything further, Mr. McQuire? 

Your Honor, '•o would just 

..;...i.ll 1"r. fa.1.n;,.1n br1e-:fly to thtt st.lnd. 

Al r iqh t. If he is involved. 

uY '."1..H. HcGUIRE; He w.i.11 tu.9Li.ty to the con-

Vl..'rsat.1cns that he haJ at. the Hot.el Neva,.la. 

Your licnur, we will stipulate 

-9-
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, t,; :ik i I the Judqe believes. this is a legi­

tJU funu.1rd on this, Mn; .. Griffith needs 

t,, l>e c..d1),c:d ci,, .1 w1tnes9 at. this time for purpoae11 of 

1.,v -r,ii: cciurn: will you stlpulate or do you 

LY 1V1.E V.cCUIRE: We will stipulate. 

L't:' T!IF: COllH'l'; You have the right to call 

anyon~. 

LiY ~-.f •. McGUIRE:: We wl 11 accept. the atipula-

L.l.◊H. 

Alrlqt,c. 

McGUIRE: Youc Honor, we would submit 

tha.t ~-'-,,ir: r,,:rc,.unt to •_he account, which l"T. Johnston 

U,nt Liur •,iot.1.on should be granted. 

Ti1~y have 11 poai-

qu...-&t10,1 ::,f wr:L~her or not tht1'y should be talking to 

C,lla:! <...•_;i ·,b< 1. I ._,,u)d tiubn.it that tht~y should. If 

:<:rs. C! 1t1·1tt, 1 ,;r' u question al,out her right.a and ob-

l.l.•Jc,t.l.(J1,~,, (,l course t:ihe could have advised me she 

W<..1:,ted t" t.r, l ~ to n.f: or she could have d.dvised that she 

~houlct ::.e.,r,, .1r,dcpendent legal counsel on whether or not 

s.hc needed to t..1lk Lo me, but any advise to Mrs. Griffith, 

wJ1icfi lm[-Jl.i.c,:! oh.~ ~h')..ilct r,ot talk to me, and I would 

touOmit Uwn.> 1.1.1.:; J.:. indica.tion then:, we would suggest 

:.::he .:;hou.ld h..ive hdV•:t :.>ct!n referred to 

1":r. ,;,,t-,nst:un, t.hat tl,t! motion either 

¼O-
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fut- ..1 1<.1t;L..:·~",1_ 0!· ct d.l.rt::cte<l vurd.1.ct 1>houl<l be grantetl. 

Li"i' 'l'IIE COUH'l': Anythir19 further on the 

UY Mf<. JOlltlS'l'UN: Nothinq un behalf of the 

\'our !ionor. 

BY 'l'IJE COURT: l"or the benefit of the 

r.1cc,r,l, .J.nJ uoth purtles, the Court.n b.~ve acceaa to t.he 

w.itn~!>Bes ,:1Vdllable in the caae wit.h t.:le exception of 

the Defend,uit, wh.1,-::h, of cour"'~, tl,o State vould not 

li....tvt! acc<=~3 to, but dny other ff'1tnusses, and neither 

f.,drty :-;bou1,: kt1ep dny of the witneaa.:s from anyone 

i.=:l3c, dnu. t(, support thdt propoait.ion, the Court sub·· 

[•L,,~i.,j ;:..ower ii. available should the.ctt Oe any proLlelD 

11, udllitio11 to that., r offer to the Defenen 

L1d1l,t..ioi..1;l time, if they need 1.1.ddi1~ion<:1l time, a.a a 

result oft.ho: developtuent to meet wit.h Mr"• Griffith 

~ina c.:. t 1 !,,__,1· a.2 d w1tnes11 if t.hey w.a.nt to in thia camil. 

'l't.i.f; case iti not concluded >Y any means an1i 

U·iu.t can bt~ don~ today. She can bo called forward 

im.i.1ed1c1.t.e1y, if t.t,e DefentA,t wi1i1ho:uJ t.o exercise their 

author1.t.y u11der t.he suLpo&na power and see what »he haa 

t.o say, if dnyttiing, that llldY be r1~levant for considiara-

All of t!1at, of courBe, 1.a in conjunction 1,,ith 

the fact that this whole circun1stc1nce ia a. terrible ,;;ir-· 

cunietance for her, a terrible circu.mat.ance for the Y::>arra 

family, a terribloa! circumatcrnce for everyone involved, 

and that b:i not unusual. It seema um.1.1,ual for PftOPl·11 

to ha.veto even be here in the courtroom at all durir-.g 

.-1.ny of t.hi&, but all of t.hat can L>e cd.ndid. There' ■ 

-11-
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So f,lr .'lS the nictjon to direct a verdict in 

-'} cert."'lir\ wc.ly, that motion is denied. 

1'h1• ·notion for a mietrin.l is denied. 

As 1 haVC" indic.:t.ted, r will prcvida additional 

time, if" th.ls ':ch.SC ha~ to go into Monday, to see that 

(ivei:-y ;,idP. li.. ~-cpro::Jentcd and has t.he oprortunity to 

see tt,,.-. witnr>s~,es 0,nd cc1l1 t.hcr,1 ronw.rd. 

so, now, Mr. McGuiro, 1t 1 s your decision aa 

t,) whdt yot:. \,/J.'lt to do and t:hL~ C<..lUrt \,d.11 support your 

dee i sior-i with the po\oier of the Court to bting the wlt-

Your Honor, could I just make 

wy COili-:'!': You certa:..nly may. 

!W ~p. HI-:RR1NG~ At t.hld time this is not 

.•H1.vanl'.:1•-.q anyt~inq f11rther. 

l. ,,.v,ul<l lH.•· the ,:ecord Lt> ,,l,ow that Mrs. 

t;riff.11~, ,-,;-.:, f.-J,,sent. throuqhout tt1e6t- pro::edureti, durin~r 

since it ,..-:1s open to the 

ri11bl ic, 

Alrir~l1t.. Would the State 

HY MF. JOHNSTON: Nc,ne wh.it.soev,.!r, Your Honor. 

Al.eight. Do you request 

0.1,yt..h.u,q uf th,; Court.. •;ith respect. to thi,:3 matter? 

BY MR. Mcl,lJ!RE: Yes, we would. 

Alri9ht. 

BY ,-;1,. Mc CU I Rf-;: 

n:ect. w.1t h Mrs. Griffith, Your Honor. 

HY 'l'll1 COURT: Alright. 

W0 .--'>r, ',(.> f0rwe1r.-~ tht·n ttii.c nt(,Cning as far as 

you wanl t.o continue it until this afternnon,and meet with H.re. 

-12-
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Yee, \.le can, but we would 

I U11nk we t.l.ould issue a 

'!'he 

l vuL·L •tt.lli lu~Jt: a .auti1~0cr,ct for ti'2L ai:.o ,1sk an officer 

Le .,.~c,.1,:. ti1e .... ubpocn~• so that stie ....,,1-11 be 11I1der the con-

trol of t:k. Cc,u.rt .;.,.,· he1ve ht::r coi\Jt fr,1WlLra ae soon a11 

i-iu-.., .LS U1ere anyth1nrJ furt.Ja:r'i' Can we call 

·t'he :.>taLt1 1 s prepared. 

l\lr-ight., lt.,t's do that. 

.cl l.!:. q.LVl!n in t.hc ha.nt.11:1 ut t.he offic1:,ro 

1>Y j I.L L0lll<'J': We llilll get. the jury back. 

(>·ii.cl, ... pot. t.1'.e Jury rccun-.•en,-"C in the 
court.room.) 

&Y 1•1u,; COUR'l': Let the rtn.::OJ'.d reflect that 

the Court. ib L<'lc.k iri session now, that the Defendant is 

L,er ,H..,ll.<111 v 1,n:o-s1c>11t w.1 th his counsel, the District Attori1ey 

i~ prc.::;e1at ct11d t.he Jury and the dlt.er11ate are present. 

We at·e in the second phase of the case. the 

W& are reddy to go forward 

now 011 t.li•! penal t.y phase. 

'The hurden of proof is upon t.ho .S't.ate to provo 

.fdctors ln t.his case and they can proceed. 

BY MR. JOHN~'J'ON: Your llorwr, ,~t t.hia time, 

-13-
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we woui..,! n.t..'\. t11,1t. pi.a·tiu3nt. to our slipul~tion the letter 

by the 00,.:-tor h.'1.U to be rea<l into the n~cord as our fir■t 

UY 1'11E COURT: Right. 

'fhere is a stipulation between the partiea 

that a certain letter will be read into evidence a.t this 

time e1n<J will bt::, consit.1ered by you and .Lt will be 

read by the Law Clerk. The letter 1.taelf will not be 

available to you, but. simply the readinq of it at this 

time. So, please listen to the readinq of thia latter. 

Mr. ba.cclay. 

LY Tllt BAILIFF: 

'"'l'he Univtirsity of Utah 

"l'lillia1u B. kirey Hospital 

h~ly, Nevada 89315 

~u~ar Mr. Wicker: 

"'I am W'I." i t.1.nq to upda t.e you on the 

t.iem.L::H:! of lho pd.tient that yo1..1 transferred 

to t.hc Interwounta.in Burn Un). t, Nancy 

Griffit.y. 

ov.:rwl1tc:lminq thermal injury which we 

et>t..l1nall;!d on arrival here to be 761 body 

surface area, of wt.ich 54.SI we thought 

to b~ third degree. Spec.1.fica,l ly, the 

burns on htr hando a.nd a.rrr.s were among 

the d~cpast that I have ever seen, and 

the burni:t on her handy and fingers obv­

iously were very much fourth degree in 

uaturl;!, by which I mean that they involved 

all of the t.:..ssues of her halide and 

f 1n,Jc:t 1:> down t.o t.he bone. Shi~ had 

-14-
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co11.1,let.e t.hird degree bur11t; of her 

8ntirc facu and neck, her chest and 

abctor .. en, and ttu:! upper i.iSpect:s of her 

th1.ghti. ln addition, I a.m cE:rtnin that 

bhe had a corHol.dt!rt1ble inhalation injury 

as evidencr.:d by the profuse oec;retion& 

which sP.e produced after transfer here 

and carbonaceous nature uf t.tto 1:>putum. 

·rt',i s, and the obv iou.s head and facial 

nurnB, 11li1ke d significant inha.Lation 

dlmost certctin, and this Wds fui:.-ther 

...:-)Ii I ~ cmed by autopsy evictencti, which I 

wi.ll ,1itwuss further. 

":iht.,. had c> r.:ather uneve11t_ful trans-

pvrt. to the University liospit:,11. During 

lht.! trc1n1:>port here whe wc.1,r,, :;i.ven about 

7uOtJ cc. uf lactat.ed ringers and produced 

a.bout. l~U cc. of very dark colui=ed urine. 

On arrival at the Intermountain Burn Unit 

;;;he u.r.dorwent escharot.oinies of lier cheat 

whict. were done to aid her V(::nt.i..lation 

t>ecauBe of t.he high airway proauure ■he 

was r:equirin4 on a mechanic.al vi~ntilator. 

In addition. ohe has escharot,n11des medially 

dnd l<1.terally on both foroarmu <1nd arms. 

'l'his revcal2<l rlecrosis of al 1 of the 

tissue down to and includinq her muscle 

fasci.i, thrombosis of all the v1:,ina in 

her a.rms an<l forearms, and t.hrornbosis 

vf th,; vessel.Iii surrounding thu cadial 

nt:ffVt.~ on th•~ right hand. Siqnl t icantly, 

ho..:r ....,:,c.che1!ot.0mieu on her hands and arms 

-14, (a)-
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Oid not bleed what.»oeYuL". 

"Following her admission here she 

rar•i<lly begnn looninq her ux-inn output 

desp.1.te large quar,titics of fluid. We 

qdve her, .z.ill-in-all, a totZLl of about 

20,0CO c.:c. of lactated ringt~rs during 

the iour houra after her a:ri:.lv.il here, 

bul were unable to maintair' her 

urint! output. The po:,jsibil.it.y arose 

thut aht lll.i.lY have ouffo:.-ed ren.ctl failure, 

iJl..!t ·,-1e were unable to ffi.d.kt! thiei diagnoais 

:Jcu.,(,d oa urine electrolyt.eu an·1 other 

c.c ... t.s. lier lunq~ bccdn.e i11er-e:1singly 

l;it.l.ff, and l:3hc wa1> incrc:asJ.aqly difficult 

to ventilate, althouqh she r~t:1ined 

.3.c1uyuate vxyqenation. Four hours after 

her arrival her hellldtocri.'.., which had 

Lieu1, 37, dropplc!ll to ct .l,2.-:,~l of 15, in-

d.1cdLin•1 ut,;1.!H~lve ..1.1,tr,1vas<..:ul<1r hemoly■ ia 

.-1a. ,1 ceu,.d t ut hur then:ual lnjury. We 

aent urqt'!:ntly fc,r 1:;lo0G and conc.inued 

.:..1~ t -.,.s.1.nq large quant.l. t.ics of cryst.aloid 

uu.L we were unabl~ t.o lll,(;lint..:1in her blood 

cau.~.1nq her t.o arre5t.. l~e!>uscitative 

pronounci::d dead at. 8:46 p_:n. 

"I attended her post mvrtum exam-

1nat.1on held at Lne Medical Examiner's 

uff1co the following day. I had been 

conc~rncli that ::the may nav,~ suffered 

gon1e l;jiqn 1 f ican t ubuoruinal trauma, but 

-- 14 (D) -
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there wero no findinqs in h1~r abdomed 

othE.!r than some serous fluid. Signif­

jc,1:-.tly, ~hE. had a considenible amount 

of edema and epithelial lo!ci:3, of her 

tntcheal-br.onchial tree, c<.crbonaceous 

deposits in the upper part of her 

trachea, and considerable pulmonary 

cungcstion, which was unquli.:>tionably 

the capi<lly dev~lopiny picture of ARDS 

:;cc,n in therlll.dl .1.njurie.::,. She was without 

,_)t:tu:_.r s1qnif1.cant truc.1mi1, thouqh I thought 

her to have a basilar skul: fracture 

"In sumnl.ilry, it aµr,tar.s that her 

cku isc wuti caused almost entirely from 

l.1.,.r-n shock. which WdB unresponsive to our 

rcou:,1,itative effortti. Considering' 

t.11< ler,•1tb ot ti.ne t.h,-H; she pr-:.ibably 

,>'l't·r b,~ror.._, receJv1.nl_J s1qoificant re-

!:.uh,';..t:at::.,-in and ttH~ enormous inhu.lation 

1-1,:.L,-y thot she suffcre..:..1, l think that 

st"; l ✓ GL. ld h,.1ve had a :1,ortz, I ity rate app­

roactii1iq lfi0% under any circumstances. 

In addition, the very, verv deep nature 

,Jf the burns on her hands, 3.nr.s, and 

fa.::e. would have most assured that, had 

~he liverl, she would have undergone 

fin9er and possible foredrm amputations, 

nnd had a face that. woulil have been 

very difi.u.::ult to recc,nstruct. All-in-

illl she would have had a. very bleak out­

lr;ok, <1t_ best. 

"Wr, are <Jrat.eful to Y'Hl tor referring 



Case 3:00-cv-00233-GMN-VPC   Document 124-2777465   Filed 06/23/05   Page 26 of 312

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2.0 

21 

2.3 

24 

2.5 

n 

29 

30 

[-r,.;,·1·• 

:,ii • ., pa.tiLnt to us aral apologize, once 

,,.;,,1n, fur ony delay that Wt? might have 

_.:..;.~ed in 'Jetting to your facility. 

,,;,,.. hov~ .--..; y turther questions or problems 

,"ur"~t.crnu g tr.1-s pat.iont., please do not 

Lc.:bitutt:.: t.o cor.tact me. Thank you~ 

~incerely, 

Jeffrey P. Saffle, M.D. 

t-'ellow in Burne 

for 

Glenn D. warden, M.D. 

Di rec tc,r 

Inter~c,ur.tdin Burn Unit.• 

Mr. Johnston, you can 

Y<:!b, Your Honor. 

!.1 •_hi:c. l1mti we would f,::'k for the Court to 

1d.:r,,_;e 0t11-· cxhi L j t next iu o.cder, which 

1:,, 1 ',J.11:..1\.,· ,1·,le:--, ,~n order nf proo,,t:ion regarding a 

.-,•· \~:ilifornia Pen,-tl Code ~;ection 245{a) 

Tiff COUR'r: Mr. McGu::>.re, do you have 

No objec:tion, Your Honor. 

Alriqht. ::itate' s exhibit 

~ :i t.h,1t the exhibit, Mr. Johnston? 

. ,:• '1H. JOIU,,'S'fON: Ye:.;, l believe . I do not 

.Statc'b exhibit No. 57 i1, 
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.1 i ;<".Ji. JfllfNS'~'ON: And th.ten f .._na Lly, Your 

Honor, t.hu Jtat~ wcuL1 a6k th.s.t th~ ji.;.ry be allowed to 

considur tal.:" <.;"V1dencc t.hat has precotlud t)1is hearing in 

the tr1.al in dnef, in.::luding: up to tl11~ V•ardicta, 

which were ,:_~nacreJ Uy the jury previoualy. 

E 'l 'l'lll: COUH'r; 

Nu vbject.ion, Your Donor. 

IJY 'fill:: COURT: Alright. The jury can con-

.3Lfor <lll of tl:,tt ~vid~nce that hc1s alrltlady appeared 

before theu, in consitl~ration of this J)l)aYe of the case. 

i'u,ytbin(j furt..her7 

~)'{ ."ll<. JOHN5'l'0N: The St.ate \r,,'OUld reat then. 

LY THE COUHT; The State relits in the 

penalty ph.i:.>e Lhen having offered that evidence. 

t..JJeia; th~ Defen!le have evidence it Wiehe■ to 

offeL clL tLi1;. t.1.c.e? 

l:Y MR. McGUIRE: Your" lion.or, t.he Defanae will 

The Defens,e nay. 

r i.:::a.~t:: c:oiuo:-. forward and h,; eworn and take the 

stand. 

1':~VEH.END CARLOS B. I.ALL 

havinq L>ee11 fi1:st duly sworn to tt:stify ·:o the truth, 

the whole tn,.•t.ll, and nothing but. the t:....cuth, te&tified 

on his oath a£ follo~•s: 

D11~£C'l' EXAMISATION 

Q. Will you tell us your full name, 

please? 
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ai,, c\ .--i.u11.;Lui- vf tht.1 Gosptl. 

An<! how did you tJf•com,~~ a Minister with 

!,Luc:~,-•!, ;,:,"/.L.lfrl Ly th.:.iL Uenomi11at.1-011 1.1nd then meet.ing 

"'ilh t.uc ~ ~tor; nt1.,l:__, 11,tervicw.1_nq c<,m:111.tLee and after 

A,,,_.: t.l .,t .1-::.: n..::r~ J..l, Ely. Nevada? 

tod-..1~•? 

du. 

WL:,uL.1 yuu po.1.nt. him cut: ror us? 

/\. To yc,ur riyht, oeatt>d wi1~h you at th@ 

tabl 

'fh~ n~conl will reflect that 

lerit.1fic,. , .. c 1,-c!o;:-r;uant l.n open Court. 

>,i 1 l iuu. .,:li u..., wt,~rt dild how you bt:::ca.me 
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J.u1·,':. :::.-..:c.:ill u,c •.:X,.ict. <late, but it 

Let h.1:.; ,1crest .1n tll<:: fall of 1979. It 

.:;a.Jut.. t1..a,~ t.li<tt 1 miid.i~ effort• to 11sta.bliah 

al.'Ct-J.>Le,1 '::>y the Sht'.ritf '1> Depart.ment 1 the 

11; 1,ai:; a colllplataly 

v._,luutc,:·~ U11r, J, ari11 that' Y liow 1 ,net him and other in-

<111,...1 Ju.J'L L<-Llf.:..:.A witl1 thtHII.. 

L..,,;:,. t.. 

·:.J..: ut u,o.'. dtt f,;rencc of reliqioua 

;1c..,w ,_,t L<.c!'ll t,a.ve ) .. )U met. wl. t.h him and ove.r 

... ell, da 1 ~t.at.e\J ~.:1.rlleL, it began --

l '17'J ,:1nL after establishing 

,·r..::qule1, wc-e.11.l; ua::.il::i 'HJ Uhu,ti iy ':•,i,...ibJ<'ly afternoons at 

. ..., _1 \. ·: ' ; 1 () . 

t-.i:1d iu1. flu,., long wvul,.:.· you meat with him. 

'-'•• . . , ' • . . - " ' 

• 
"" . ' ' ' ~ . -
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32 

;,. Il ...,uul,l vai·y, i.,011,t:::t:.lm~s .Jepending on 1,he 

.J. ... ,ulJ :..,..1y dH .1v<.:Ja'J•~ of ,;i.b,Jut an hour. 

Q. Hhat '.-JuulJ b~ t.l1~ /::il1b:j<:!ct. of these 

::.r,.::.ritual matters. 

r,,Jt.tt~r:::. fvr Lh...! mo~r. part.. 

L; i10J;ert. en~<1y~d .ln <iny course of study 

1 uftc.:rl:·-..i u., lii;..,, ,.u,c once again, I don't 

,!H.l ctr.er lntijvi<luals at the jail 

1.11..> \... .._ , .l :;, ~ l , 

Lhc l,.1.t;.;,~l 

Ll.V.l..IHJ, u,,d 1 \J!'ft,r,2,i thu1,k, to biu ,1r.d he completed 

Mdy .:. d!-"•proc,ch the Court 

d,fl.J l' 

You may. 

i:;x",,1.1it1ny tt,<!5e five documents which have 

,c.: ... , • tr .. ! 
th1_· exh.lUl.t»J 

Yes, s1:., l du. 'l'lio.::.:ic d.L ~ the couraes 

nf st•u.ty thdt J h..td. offered to Robart while visiting 

h in .. -t nd. 1 t.' ~ my hawjwr l. tiny at the top cf each one of 

-20-
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n 
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c:111., •1, t•~'U 1.,y !{obert Ybarra? 

.J l '1<.,: I l • 

i •c1.ct_ i_c:ulttr one a 

I would leave 

or,t• wi If, 1,, - Tu,- vl:;.1-c: !i1.m 3nd 

un·• t:nd of the 

,:~., w~:r yu,, 1,ince they w~re 

;,1,.;_,1,t', 1,. . .,1..,1:.. 1·, will you t.e:ll 

,_-1,,,' 

( ,.'~, '-- l '--

L X h i.L .1. t. ~ t 

A. fh.1~ ..i.d ct nott:? thdt i"'<.obert. enclosed vith. 

une ot Lln)bc ,~, .. hph1eLs 1n .return.1.nq them to me in the 

:.u.:1.il CVllCl.!I ,1.1-n<J his brother's ?a.role, that he want~d me 

tu tien.:. the,n, .1r 1 woul(t, the same bilJle study material 

•J. This natl al1H1 been .Ln your possession 

A. Yes, it has. 

•J. l'h.1.1.1 r1ut:ul 

A. 

r<<:!V<.:!r>:!11U 1iall, :...l.td rtoc.,c.ct. ever express 

ctny inLcre.tJt 1n m.akinq Bibl~ study matf.!rictl available tc 

<lnyone else? 

-21-
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2'' 

2:, 

24 

26 

28 

29 

31 

32 

". 
there :;uo.,...,., ...... , ...1t. lic:.:1tit i::,om~ of thow.! fivo pa.!Uphlets 

friends and 

L.1.ie," llfiL,.,.::L1 .iG t.he L.1Llc cf tLc ~ntJ_,~.! ::uurse; and 

of 11.1..!::t td., .. .l.l.1 ,,....,,a1.,._,r~,, that he wa.nttid me to lit;Jnd these 

mat.erl.a.lt> t.v Ll,<.:>u bu l.h.-,t: thl.!y cCJul.d b0 involved in 

<). 

r,~c<!ived it back 

rl1d t.lieaa and I 

L • 

cuul::t:oc, j.J1•l ~ ... ,i,'. u,_. a.Dovlut.ely cor t.u.111 of the ~core, 

u,,,t. _;_ ,1c1.vt,; ~;1,a (~1, t.hc cour1:1e 

<.llH.l 

~ 1 w .._ l Of)k tnc ,.:r.•ut ~t.:! be ck to the jail 

t..L' VJ.bl.L ..... ~L:: 

• is t:~os lit up with 

in the yea: a;,,_; c,n~_-half, close t,J 

l WO yee1. r .!;; t.ha L 

ccver u,:.:.·H l,.11 ... 

. ,, ~ .. 
• 

., ,~--.. ~~-· •1:1: ,' '< .,., -~ ~ .. ~,· ~-- • 
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:w 

'.II 

"· 

J\. 

..i..n cur son 1__ ~ , y 

1-L',:;.rll, !, 

•, . .J.I, 

'..!• 

uo. 

A. 

.l.JJ y-•Ul JctJ..l • .,1,,.l~LLj' h.:.VO you ever 

... t. wu:.,. 

,.) 1;::, nuw7 

., ~:1 t.fJ\, L,....,_-........... ;;,._•curity prison 

,ll ulJ' HH.>L ...:vl. LdCL w' t.tl h.1.w he was doing 

c~"--lular bible study 

l,(,. yu1, f...111.,w l. f r,~, l.h ~.,,;e1,h:,r the sen tenet:, 

vu yo\.J yuu.r::.cl.f have an opinion ati to the 

-2 J-
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17 

I 8 

I 19 

1! 20 
i! 

21 I 
22 I 
23 

24 

I! 2~ 
I 

2t I 

2C 

21, 

29 

30 

31 

3:! 

Pl ·,1,. 

} 'lHLl.b1UllL:ll t. j 

;c:1 li,.\(._ c_:,,,,.1Lc1.l 1.·l.!i,L,.,1w1cnt has a place, 

r [,<1\Je= '--!.l.'J•~n 1.L cunsidorable 

.. _, 1 dc.,r. • t.. 

cct1 ,,1,_;it.y to do good, but 

,.Jc)J<1.1. i.n,.! J.eoire to do good 

first discuss thl.s caMe 

.:,1..-(drt/ ,.orn1.i,,1, 

l [cd'i-2 no other questions. 

Cros.; <.!Xamination, Mr. 

"Yes, Your: Honor. 

.-.,1 it3:Vl:' ~-1,,-__ ... ,! .., • .,re done during the 

1,'-'1.'--', Liut. Lllt;'j wl;uli.l ot::1 l)vbt 111arKth.l when tliey were 

,.t..: .... u .. Hc....i LV illc 0;1...i tt1<1y are <la.tee Ft~brua.ry, March and 

-24-
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........ 

L ~ov. 

w...i:,. 

Tla,.re ,1..::., five booklet;& 

,,!, 't.. ;_,,._,;. .. .,dl . 1 .1.,t<:lu,il;. six? 

well, 

L1.t.l..:<J ,_vUI 

Yes, sir, I.Jut thiu p<l.,ticular one juat. 

, "''1~•:.. ;.,.,.vt., _._t, u.,.,,l .:.,r1c:c; again I don't: 

I I, ( 1 L to him or not~. 

.,,1; • :....,-:1.1....,..,e that's when 

1t ,,_.d~ .>01,.eti1"e afr,er he had coJUe back 

thdt. 1. lh"l 

lc,iL l.i.he it ...,,c1.r; ::-i,;re in depth than ::hese 

t,1 , .:t. 

i.Y 

At 1.lt..1..b t.1.u,._, .i w'Oul-l ,~(.,Vt.. f•)J.: the admission of 

l...,CLc.1,, .... ,,il 'ti .>,Xilli, .. 1..s "1 t..htu;..yll Y. 

' , 

. ";;"~•~:- - . ' ' " , < 
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27 

'.!8 

'.!9 

JC• 

l l 

l • ,. 

-
N1. ~J,JtU11:it.on7 

;:,-.; uuJ..,;..:;:..i_.._m, Your Honor. 

thruugll Y ..1.l~ ,Hiifi.l.t.r...._,._. w.1.L-10<.,u.L 0;.,.J,-!1,:\..lOJl. 

UY ""· ..;Ulil'<~J'UN: l>d 1,~1 )' , fCUL ilonor . 

ll1 1·11(. ,~,L:Gulllt: ~ )'"-.!;;;,. Yvuc ill.nor. 

u.: • ,O.t.., ..._,ul,Jti': 1\1,.~11k yOlL, .t<evorend Hall. 

w~ wi i. l -~a 11 Mra. Colleen 

,_oH,e tur·••..ir<..: a.nd be aworn. 

t,avinq u~...:" 1.li.-aH. ,.tuly t>woi:n t.o tcl:ltlly to t.he truth. the 

whole Lt-..,t.J,, ,::nu HVc.r1.1.c.q Lut the •.Luth, testified on her 

·,-,.'.1.li you st..st.e your 1,c1rne for the recorcl? 

'iUL. <11. ._. qn11:r.; :.o ho.Ve to speak up the 

llt.tle u.1, 

:,.:."~ Wt:! t.alkcd .:1L rt~~ c.,t,out your testimony 

here tt.1-b n10) i,tngi' 

. . 

• 
' - , '' , ~ • ' J ~ ~"' ,~ ... ,?t: ~· ,,s; , •{• ... 
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A. You anU ""'' 
(J. 'fo nie. 

" . 11;0. 

iJ y "lHL CuUH'!'; ~un Lilt:' J..ii:y hear? Co.n )'OU 

JUbL c1ct. a l i.t.t.l(.;: c.l<.,DCL lu LHt,; u.,.l.-..J:<JpliOnti? 

po.ctant tl1c1t t.hcy hoar what you 1.a.y. 

l t is i.J11.-

1JY Till:. Wl'l'Ni.~;;,: 

yuu tlu.b mui. 11.1..ng. 

1·.1.yl.Li 

v. 

\..". 

v. 

A. 

Ulhl:.:C·t t:.11.i~:.!.l•i>~'llll, CONTINUED 

·1·11.1.1, .i. o your ~u1,, ,,0L-t.irt, over here, 

·1,:.,u ... nu.l!rt>tan.J w11<.1t. (.h~ pu.r:poat! of this 

:,ir,;. l'Lt:1Ir<.>., .:11,u i 11.:~u.,,- yuu are:: hi& 

• .1. L,9.i,,1u11, 1t. J-.-uLe1 l ,1 H,can peraon? 

;,c,\. 11.d t,e t:l:..il yoL £u1<l your lu.1s.ba.nd, 

lie \1/<iti very dcvott:<...1 t...l l.J,.,th of ua . 

fie»fJc,.;tful 7 

[,.1,i lh.:: honvr ni~ fa.t.r,,,z c,nd 1110thar? 

MrH. 'Ibarra., dur1nq Lr1~ cour•e of thi• 

trial ,.:1c: :,01... t,a.V(: ,111 occasion t.0 mt.:t.~t ... iLh Mra. Griff.Lt.hi 

-::.7-
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32 

.,1,.,: 

:.., .... 

h 

RY 

Th.i.nk yuu. 

Y -.,c.., ,1 ~ L~l. J:>l1t· 1•a-.. ·1,.,110 to us and aaid 

·'"-. I,;.. We )lllit. --

'/;~-i~ :.. •• ..;:£,. dny i.HJi...:..:. L.H ... !l thd.t iihe had 

-.,.1._'.:; _,:, .:1.- ut in th.la case .1f 

u; •w21,ta.Uy Ui:ailurbt:::d? 

U'.. d!L CJUHT o l'li:-<..1&.:: lc.1kt:: time to pull you,n1elf 

Th"-t..'6 f . .1r,,::. Juat take y,:>ur 

I .t.av~ ,-,c, further queatio;-ia. 

-ld-
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-

, , i • hL ,_'UL,Ki' 

bY :-tR. JOHN::i'J.'ON: 

lJY l'flE COUH'I': 

can st:ay in t!H1 court.rooffi. 

1,0 <-tU.~6 ;..l.uuis, Your Honor. 

in r..:... \1..,.tr:1:a excuat11d 

~tu:? u:..ay be. 

l'hun:, yuu I M.ra. Ybarra.. 

l'o'e would, or :uurse, n,qu~st. t.1i,1r. t:,L<.! Jury conaider the 

evJ.dence u,c1L ,,u;; Dt?(:r1 pre::.c:1,t.e~t up Lu t.his poiut prior 

to the Clo~••- uf UH~ C.J;Ju. 

11\~ l., t:11.!r\! 111d.y be anothe;::­

w1.t.ness ctva1.LH.llt', ~u 1,i1t: w1-1: L:1r."' .t i:-e-.;e!>s and there 

·'"' tr11::. 111.1.ll be iln appropi::-iate 

time perioa, wt:: w1l i. nave: tv Ldh<.: t.r.:t~ recesa and aee if 

L•t.; :n•r the cec.:ctts -we iJ.1aoK :,,oll to not converau 

22 <Hnon,_1 yuu; b•: ! v,~s Jr with aJl.y(JUt: elst: on any subject 

23 

24 

I.Jc, not. road, watch or li11ttm 

to Tc!L-"'rt-!. r,! t,.r cu,1u1~ntary ( onci.;rn.u,J t.ne trial, including 

25 Wl.thout l.1mlt.dLl.un t.ttt: 1110.u1.,~, r,-.1.dJ...:>, newspaper, and 

26 

27 

28 

29 

30 

31 

32 

t.elevi1:no;., .;!1CJul,1 the1.t:: tw B.uc.:h coverage, particularly 

Lu not. form or 

exprca:i ,1.1y ,_.;,.1n.1un on tf1io t .1r1u I dCl)l:I ot' the caaa unt.11 

l. t is t 1 n:J l ly su.l"J!O.l l tet.1 to yuu. 

·.-.e w.111 :.H:! 1-fi C<a!l:t!l:>b- c1nd U,en 1.t may be a llttle 

lnn('<~r rtoc;.:<;u that. we have u~ually tith.i for rea1oona tha,t 

we nr:~,.· tv :_.,-2 sur~ th<lt we hove ali t:.ne witnesaea ava.Jla.ble. 

-29-
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'l'hu Court will be in receus. 

{Whereupon the witness was excused.) 

IWhereupon at the hour of' L0:37 a.m. 
.~ L,..:c:e.;:.. ~..l::. hild in t.ht.: 1-u:vctu~<lings.) 

-30-
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,,.,.,_:,.,.;,lt-•,l• JL LIi._: ;,vu.· "f ll;lJ a.lll. 
tr,.- rec•!!lf; \.o'as cvn,:l•.:i,.h:rl ,n,J the 
. ''" i ..., .. .Li.-; .~.1.u.:....:.:t;u..:.1,'ofL lld...l uut.dide 
tJ,,:. ,')rl'."!iCn<'"e of th1i jury. I 

HY 'rHE COURT: Let the rucorct reflect th,-1 

<½nd tht! 0re:,wncu of th1~ District Attorney. 

status of u..- d,k~ttionnl w1tn(:ss. 

Ycb, Yo,lr Honor. 

~-.1,t- the Court's pt.•n~,1.ss1,in I would ask to 

have t!,1,, 11,-1, •.ed a:i 1..·ourt•e: t:xt1.1b1t .'!.t this time and 

dl low m,, r cc,id int.0 ttie rt:.-_·c,t ,1 ,, 'W.:dical note from 

one J !)rev1•,u~.1y ml:nt.i.oned <'l.r,U ,-1.te,l to the Court in 

d1l1/ 0L-)•-

} y ''Ill:: cr,1;1-n·: ~-1r. .fr,h;,s.ton, do you hdve 

1 ,:_,J' to ti;~. t 'l 

I ~,t,:. ."!C1I:l~~TON: l\'cr.·~, Your- Honor. 

.,y i'HY. C0CRT: Al:·iqht.. It will be admitttid 

Tna ,r.:: y,,u. 

,_,.,_,1 tJi,,1-. tu testif't m,.-iy ...,ell precip­

it:,·c E:lt.Ottonctl <lJIO l<1Cl1t--1l ..Jl<:a.kdo"1n 

w.1.t .. pnl:l~.J.l,le !H;ychintric 1_·,:::::iults. I 

n,_, 

1,1;:1,-~d.ll .Jone::J, M. 0. ;.1nd oc,ttld once 

. ' ' '" " ' 

i i 
,1:~ ~jf,• ' C ~ 1 > - " 
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'' 

L'i< 

I 
I '" 

!I 
I! 

' 

I 
' 

II 
I 

I 

'!'ht! document is 

Pl~rr.uant tcJ the informa-

Lr1.ffith and her obvious emotional eta.ta at the 

'"} 

,, I (_' 

'J'f,,.... Ut.-t,~.1:>c rt.!sts and does 

,,1,. 

U...i(_ 

\.Jl t neHd that they 

.L'- ;_;,2;,tation of both 

J,!oi,,•, if we begin 

.,\.•' thowe acLtled, 

11. ,11,J to call on 

•-:it ,tic••• of tho:: inatructione. 

t.'r:c r\,,11r ,i'.:" U; 1 ') a..m. a 
._-,.. •. ,· •. _; ,11::-.. tldJ 1n th,J proce'::!(;.inqs.) 

-32-
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t ',,. 

•,1· ,i:. '...he li<1l,r ( t 10 p.m. 

lJi,· t,Jl 1;._,...,;.nq proceet.hnqs w,:re had 

,I ,j ,, i !, . ) 

1 1 ,;,, :,ut..t, c, 1,Jus prcB.-i11t in the State 

I 

-Ve 1;,,r,-.c.c:Li 00 l Lhrou(;h 36 jury instruc-

:_,,(J s1,,":ictl verdicts. 

collllUents, Mr. McGuire Ol~ Mr. Herring? 

We woulCl 

Inot.ruction Numbe.c lU _ 

1·,,, 

: 1::.: .l ·; 1, l . 

1.,1 the First 

1, vol ,•,.__d t•...1L·ture, dep.ravity 

ll ,, v.ici. .L1h." And in its 

i,,.:.;tn1.;L.1.un -- which i~; 

,;1.;.·✓ ,:1l1, '} ,.-11Cdll,,,L.111ce of Murder 

~--" t.t',,,...,1. i:> t.lu! 111utilitation. 

!" :>Ve :•·.J., qot your Number 

f ,' 

(·<-' ;1,~ t, ',1v._c lt. 

1 '.·:t., recu.c.J, Mr .. .Johnat.on, do you want to 

lC'I 

'' • ~ • ,,.... • - -- " 1 • > -

. . ' 

•' • 
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18 

19 

21 

22 

2l 

24 

26 

2'1 

211 

29 

30 

31 

l " ,. 

1,-jo;.! 'w'OU ld oppoae tha.ta 

tr,,. ::t,ul J c1 l.:,u bt! torture or depn1.vity 

vt r: J ..::!-, t. tt,-1.1 .lt '::. r..1 fc1ctud.l dctarminati<in 

JUI 

'l'ht! Court rejec t.s 

u1c 1. . .-uui t lo~! 1 t, /to::., t.here ia eviO-

:;urt flll.1:> t.be .1.n~t.:i_·u-::t. cu11 on all theoriea 

"l..,. 

Tha 

:dut· t I,..._,. t'l, 

0Jl .,1, 

,,t Ir .. 

l. _}. 

,l. i ,..._: ,,,., J{l:,: 

,1, tt,,, tc.<,'--'V...> qrounds, Your 

Mr. Johnston ia 

, 11<..:: Q'ina.::, ~'our Honor. 

fit: W•Jl.: l,l DLJCCt, Your Honor, 

Wt..!.!.l, 1;0, we will with-· 

!uve settled that. 

1,,,,. ,,,;:;<jt·, we would 0bjec.t to tht! last pa.rt 

.c.: ... ' ,,ru.1,;i f(,r;,, st..atinq "W-~ the jury eta.tu 

-34-

' ' ,, 

' . 
\ (• 

• - - • " , , " ; I ,, • ~ • 



Case 3:00-cv-00233-GMN-VPC   Document 124-2777465   Filed 06/23/05   Page 45 of 312

2 

3 

" 

t..hc1.t. tht."rc -'!.r~ uu 11,,.ll.1..qatinq c.1.r~u~etancea &ufficient to 

outweigh _tic «ci(JrctVdtinq c1.rcu.1nat.anceu designated,• and 

is, J-JuL nt.;Vcil t.i~l,,:i:>t. l wuuld ~ubwi t t.hat t.his improperly 

plo.ce1> tht." uu;.c..:.0n 011 t.tH:: fK:f1=1v..i.:1nt a.no tna.t. the appropriat~ 

langu<:t<Jt: wl,1ct1 should ;.,e tlu..:rc ..1.& "Wu, the jury, state 

7 that tt,c <1'.,,j!"c..>1c1l.1r1q ..:lr(.;umt:1ta1u..:e~ ,~Il: not outweighed 

B by tht, u.1t1.qat..1->•Y c.tr..::urustancc:..1'' -- let. 11Lc rephraae that. 

" 
10 

I I 

12 

I.I 

14 

Hi 

I H 

2(1 

21 

26 

2; 

28 

29 

3C 

31 

32 

it ~.!,(mlc1 t-L,1t:.e "Wt!, Lhe jury, state that the 

ay41.·<1vu,,._1,11<J c.:., cuin;;$L.:ua:.:o=11 outwc1-gt1 JUl.tJ.gating circ.:um­

t.t.anct:ib." So tt . .:.iL it. wvul<l Dt ~;lear t.nat ._here 49grava­

t.1.0n a1,.1 1:.1r;. 1.,t;._or, .-rti tvonly t...a.La11cs;u the deciaion 

t.bvuld l,,.~ , ,,1 

l \ It CuuHT: .JohHbt.On? 

r;.._. 1-wul,J oppose that, 

It'H a. subtle 

,:,. .;hsi~ 't:.he LourL thlti r·~4lly said ia when 

you µr,JV<\ ;__, '-' .,,,;1c1,,1,,Ll!H:J l:.l.l"CLw,0Lct11,:,~:> ueyond a reason·-

Vf di) l t\f' Vc1.l,H! ... 1d t.lldt. ue:.;.tf, L::> the p.coper penA:,ty. 

Al r l(Jhl. 'l'he Court will 

dlld tJ;.:i;t.. u \ ', ,u rt. .u,1 enJs to q 1 ve..: Instruction& 1 throu9h 

:It,. 

:il>'N, t:,o..1l lH LlH..: pack.:.i.qo. 

!H.,, Yc.<1 . .::L i:u11or. 

Mr. ,-;ohnLt.011, do you have 

' . ' ~ , 

• 
~,, - , ' "1 ., t ' : • ' . ~~ ;. ' ' 
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', r ,J 

t_·,_,l 1..l,•_ 

1,li._; ,_. 

:·n~ c,JI Ld<o:lf of the State. 

~,-_)11, ,,i<t~t.lonal instructio::-is 

Y ,~ '~, Your llonor. 

~•h:> 1-.,ould offer the 

• .. ,t ctri...:<,:; ,2.,c!i l..i(1 found beyond a 

.1 •· :Gr· !ihoul:1 include beyond 

-- •.r.:-:,~:; before they impose 

, i''''"'S1: that, Your lionor, 

.ef':1!;<.' l v;:,s, 200. 030, aub-

1.t_,.. It feels that 

i wi'_h t.h,· 1:15truct1ons that we ar-e 

;aiqt,t just have a 

Take your time. 

tt\(·se after the 

l'<.>9>-'l.l.,ly while Mr. McGuire 

-36-
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t, 
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I I 

2 

13 

14 

15 

16 

17 

I 8 

19 

20 

21 

22 

2.l 

24 

25 

2b 

27 

21' 

3(, 

31 

32 

.I'-• ·-~ .. 1. -

.l.1,:.1.<. .. - l 1 

. ....: l l 

i..ll&l, • 

. .,ul i.,_, 

t <1aL 

. . . 

... ,, L:...c .. u>.:..truc.t.i..::>,.=...., ure thece 36 or 37 

I 

1 :1"u :1ot ha<l a chance to i:enWllber 

,_..,L, :S,vl ~, ))\. L l t,,~ ! l,.;:Ve the numbe.r s 

Okay. 

·1·1,<1t- 1t. c1l L uf our propoae,d 

Al,.;.1.ql",t:.. Yuu did have a 

L,__, JI.OW 'y.JU ,,...i.1,1_ to arlJU8. Do 

_ .• ,l!, L l L;. 

··•-! 

: .( , 'l, • •• 

li<-<.11 . .'.tr,ri, ::v:i.,.1ence must be 

L,,'-- '•1·•.:~i o[ argument 
• 

s.twu ld argue 

.· ... d J ,,.,,_..1d note while 

..,:,_J'-'•"'1,t., this 1.a not 

:,,.,H .1nq in a capi.taJ 

u, • L,u.r.Jen of proof, 

L,u.1 den, the 

., ,t prevail and 

• 1 r....:w11stance that 

.!.nl.u c011ohlt!r<.J Ll.On and would support that 

' - , . 
• . . ' " ,· ' . ,.. 
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LY l'HE COURT: Response, Mr. Johnston, 

UY 1'1H. JOHNSTON: Just that we believe it 

] ~houl c~ ~e the 3tan<lard order of argwuent, Your Honor, 

4 

t, 

! 

I· 

l c, 

ti 

{2 

13 

14 

16 

17 

8 

9 

20 

21 

n 
:J 

J.4 

25 

26 

27 

28 

29 

30 

31 

32 

w.1t.t1 t.r,t..o ~~tat~ ar9uing first, then t.he Defense and the.n 

Lhc ~,t-..1t,.. tuv:i..ng the opportunity to close. 

Aqa :i..n. our burden of proof .ln this area i■ 

Deyonl.! .-. rea.sunablc doubt and should we fail to meet 

thi:IL t:u.i:~1en of proof then it is automatically to the 

cH.tVa.nt.a.qe of t~e Dt;::fense, and we beli.uve that is the 

tilt:1t0.r.:..cal Justif .. cation for allowing the State oppoaing 

Alright. The Court agrees 

.:tnu tJel1.1.;1,~i,, l:1at the argument ought to follow its nori:nal 

,,uurst: ar.cl the rea.::.on that the State has two opportunities, 

_,,:; U1t-. •. c,nr_ ,.,,deretands, historically has alway■ been 

becau.'..,~- u,~, ;_, .rJuti L~ ..:,nt.irely on t.he Sta.te to prove 

'-'"'°yon,~ d ,~!a~ ,,,able ,loubt, and that La alwaya true the 

.,,1.t.l, reS[)ect to aqg.1.:av.ated circumata.nce11. 

"!;<.:! vr<te!z:: ... .:...1 t t.,ti t'1.at. tho Stat.e will op,m, 

tli1... :J..:' "--'''"'"' w.._ l l h1:1ve t.he secc,nd arqutnent and both daftlll88 

,;uun:::.ei ,H,~ t1ee to argue, and the St.1te will clo•e. 

Now, 'we hdve very little time left until your 

l,cdr i.n,;. am ~u1e you want soo1e timo for lunch and 

c<.1.n w1.; ,11..i.Ke it .:1.t2:00 o'clock still oi- what? 

h'I ;,;,-.;. I-le GUIRE: Sure. It i.s my underata.nding, 

i'.-.;u.c: !k,nor, trut the Defendant will directly address the 

i-Y T;.,: CUUR'f: Mr. Johnbt.OJl do you want to 

• 'i ."1J' JU!ir..STVN: Where ie the authority for 

CuLlJI.T: I believe the authority ia the 
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[(I 

11 

II, 

I, 

11 

19 

:zc 

21 

22 

23 

24 

26 

27 

28 

29 

3 l 

32 

..:;,)11u11011 nut.hor1ty of a Defendant alway■ having a right at 

tht: t.trae of bentencing to make a remark. 

HY MH. McGUIRE; That is the authority on 

wh1ct1 1•11:: re 1 y, Your Honor. 

UY ·J'HE COUR'f: There i!i a statute on tha1:.. 

HY MH. HEkRING: Yes. 

bY HR. JOHN.STON: Have you got that 11tatute 

uv rtfr· couwr; Why don't we put it on th.u 

P,Y Ml(. NcGU.lHt; It ia 17ti.Ol5.2. •eefore 

1wpo1:>.1.1,,1 ;..ei,t,!nce t.Jic Court shall afford counael an 

<>1,port1-,·•1ty t, sµedk on behalf of tht~ Defendant, and 

.::111.t l 1 ,._:.:Jt .::ao the D~fi.!ndant. personally and ask him if 

~ic-: •.,1.;,,!,,::<> l.<.J • .-.a.K.e " statement in hifS QWTI behalf and to 

r,reut.•nt an·, ,· .J 1tlt:!.11ct iu mitigd.tion of punishment.• 

Arul the Court will certainly 

'),:-,e,, that ::.ettle everything for you? There 

:.:; cllJ..1..~ ..:.v,i;t_· t.1.rne r,eriod left, perhaps we should receaa 

\Wl><.'tt!Ul•Ol1 -1,t. the hour of 1:20 p.m. 
:.. :::u:cas was had in the pr•:>ceedinga.) 

-39-
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fl\!1,_'rcupon d.t the hour of 2: 13 p.m. 
the 1·cceds was concluded and the 
fol lowing proceedinqs had.) 

l~Y rift COURT; Let the record reflect the 
c.::ont.u1u 1t,or, <•! the cJ.1::1e of tht, Stat.a of Nevada, Plaintiff, 

,_.:;., ,-,,L,•_t YLc.rra, Jr.; hi1> JJresenc.::; his counael1 and 

U1u di.1.en1o:1te ln the box. 

"'e c.1re dt tho t1.n1e and the place for the giving 
uf lz,:..t..: .. nc: ion~ and closing arqum.unt.s. Correct, gentle-
Juen? 

b'i Mk. JOHNSTON; 

1,Y 'l'llV ('OUH'l': 

HY r-;t\. HEkfUNG; 

JOHNSTON: 

:;'f i iiE COLH'f; 

Corr~ct, Your Honor. 

I assun~ the partiea want me 

That is correct, Your Honor. 

P1easc. 

Alright. 'rhat being the 

w111 !'j uceed by reading you t.tie instruction• 

..:1nd th,~.n you wi.11 hear <1.rqument by Mr. Johnston and 

dt:quu,e:it 1:1 J:;etween by Defense and th~n closing argu-

1;1,: ;r,i:ttru..::t1.ona i11 t.his ac~.:1 of the case are 

'l'he 1.ns'.:ructions gi·v~.o to the J\lry by 

Uv ... • ',';:,urt :uust be acceptud Ly them aa the 

i.nw s/OV>.,rlll.rlg this penalty hearing. 

.':h~ ·ury i.z:. not justified in imposing a 

9t..?:1te;,ce contrary t.o the law, as laid down 

The inat.z:·u<.:tions should 

uc Ft_•-,.!r~ltc.:d ao ct whol(; and not disconnectadly, 

._i: Lt: .;.eries. It. is always well when 

i _.u .::1.:.·c <>.ppl:,,1.ny a.n in:3truction to the 

!"net~ of the case to ascertain whether 

-.!fl-

' ., . 
• .I•,~•~ '~ a•-.,< '< ... ) -,!' 
/f 
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tJ,._,I-•! iH t one or ;nore other instruction■ 

having ,1 bearing on the instruction under 

cl,n8ideration. The law of this hearing 

1.u r,ot all embodied in c1.ny one instruction. 

You are inet.ructe<l that if in these 

.1i..,,tructions any role, direction or ide& 

i.Jl, ~tated in varying >Jays, no emphasis 

thereon is intendud by llle, and none 

,1u1tot be inferred by you. You are not to 

atnqle out any certain StH1tence, or any 

ir.dividual point or instruction, and 

1,,,n)re t.he others, but you are to consider 

~, 1. U.e instructions as a whole, and to 

t~~drd edch in the light of all the 

Two class;;!s of io1;1,uea or questions 

h,1ve .ir1uen for determina.tion a.nd deciliion 

1n t.hl..i:. ccso; first are c;uestiona of law, 

anJ second are questionb of fact. It i• 

t.h<.: duty .t1.nd &xclu.eiv~ province of the 

(',J•.I t t.o ct~cid~ these questions of law 

w!1 \ch a.re raised durinq the progress of 

t.h.11.J hear1.ng and determined by the Court. 

But, a:3 to the second cla.ss of isauea or 

,Jt:c:>tiona, that is~ qu.aetions of fact, it 

i.u the exclusiv,~ urovince of the Jury to, 

dc~id~ and detennine. The Court ia not to 

,lee Hle or dett!rmine theee issues or queations 

1.>t f.~ct:, becautw this i~ not the province 

,-,f t-h~ Court., but it i& t.he exclusive 

pr<•ifl.nc-t: oi the Jury. 

The trial Jury shall fix the punishment 

-41-
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for "-'v'<!ry person convicted of Murder of 

U-1c Fu.st Degree. 

You must determine which of the 

tolJ.:;wing punishruente is appropriate to 

(1) 

il) 

neath, or 

Life .Imprisonment Without the 

Possibility ot Parole, or 

Llfe Jlllprisoru11.tmt with tha 

Possibility of Parole. 

:·!1t! pun.t!'.lhrti~nt ,Jt .JeJt.'1 may be impoaed 

,.1, , f 01a, CJr more e1.9gr,.n:atinq circumstan­

:_·,:.s ...:.r,.:: found and any mitigating circwn-

, __ t. outwcigt, the MJ<.JtdVat:..ing circum­

.::r.1n,:"' or c.ircuw.3tances. 

~Jt.h~.c...r.tst!, t.hc r,unishment imposed shall 

1,:,i,.:'l.J;:,OU.J.llt:fll in the State Prison for life 

'"'~ ttiout. t.he po:jsibi 11 ty of parole. 

,;.; Uur,Jen rests upon t.he prosecution 

t:o e;;t..,Llib!1 .:.u,y aggravatinq circumstance 

t...ir .;UULtlt.dncos bdyond a rea.sonable doubt. 

,1i-ci,1·1tinq circ-1mstancas. Huwever. you 

c.uu1ot consider any acrqravatinq factor■ not 

:-ir.cci.ficaJ ly ti1entioned. 

L, l"' r10t the nwllber oi aggravating 

,1 1i..l.l1qntinq circumet.ances which make one 

x,_..r,, ;,;,.:.iqhty t.han the other. The Jury ■hould 

,.,f.;:,lJ .. ~.:- lhf~ /,di.Ure and '-jUhlit.y of the 

,' i.rcu1,iutance.i:; in weiqhinq t.he.tr relative 

-42-
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ii 
II 

II 
I 
I 
I 
i. 
I 

1/ 

11 

11 

I 

You are instructed that an aggravating 

,~ i.r.:u11i.:.;tanct! of Hurdt:tr in the Fir•t Degree 

.J.lJ wtu..!re the ruurder was committod by a 

,ttf~ii...iant. who was previously convicted of a 

:...-lony involving the use or threat of vio­

lccnce t.o the purson of another. 

rou are instructed that an aggravating 

c1rcwn1>t4nce of Murder in the 1-,irat Degree 

is wticre the murder was committed while 

t.n~ autendant was engaged in the commission 

cf Sexual Assault (forcible fiape}. 

h puraou who wilfully and unlawfully 

'-'ll! JC'<" r :i <'HJother person 'LO sexual penetration 

"J.a.u,~• the victim'& w.1.ll .is ,guilty of 

Wilen the killing occur.a during the per­

~".:t:LdLlon of ~exual Asa.iult (forcible Rape) 
1 

an(l .1:a dn ellldnatiun thdreof • it is committed 

1n t.he :)eq ... etration of the Sexual Assault 

Tr:·., cr1.me of Sexual Aesault (forcible 

:,a;Jc} em.braces not only the actual facts of 

t ;ie t 1,.111s.1ct.1.on and tiw circumstances surroun-

• ;i.!,y l.t., out th._, !Udtt~ra immediately ante­

<.::t!dcut t-o ant! having a direct c.:a.usal con­

ne..;t.1cn with it, dti well aa acts immediat@ly 

:·.::.,1 L..1w11,,J l.t. and so closely connected with 

1 t ,.ui tL· t,:nui l.n re12lit.y part of the occurrence. 

·10u. are ina.t:.ructed that an aggravating 

~1rcu~ht~nce of Murder in the Pirst.Degree 

.11> where the murder wal:i committed while th'-~ 

dt.!1o=:n<lt1.nt was ungaged i.n tho cummi&&ion of 

-43-
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r--.1.d:),:1ppin<] of the First. Degree. 

You ar~ instructed that every per•on 

,.t,o wilfully laads, takes, entices, or 

~·ur1. lts::; d""d.Y, or deitains any minor with 

Lhe i11tent t.o po=rpetrate upon thtt peraon 

.... f suet. nu.nor l:!cxua.l aeaault, is guilty 

ul r.l.dnappi.nq .in the r•ir11t Degree. 

When t..he killing occurs during the 

,>•.:ri,<!tt:at..:.on uf Fir.st Degree Kidnapping, and 

ii:. dn em<rndtion thereof, it 111 committed 

.111 tl'.u pt:Jrptttration of the First Degree 

1'l1t: <:cl.me uf t,•inH Degree Kidnapping 

L1-.,;1:;;ar..:t.) rn1 aud Uit.e c.1..rcu1,.1sta.nce11 aurrounding 

J.', ;Ju·" t.l:e 111i1t,t.cn; inuaediately antacedent to 

.,.,,.· !.c.1.v ... uq J Ji:rcGt cuu!,dl connection with 

_:.. _ ,u, w .... 1J a~ cocL:, ir;ut.cd.1.otely following 

,·~t~ :::,,_, ...:lu.>e.Ly c.:0m-.1;cte<1 with it as to 

1-.., ~,. r.-...alily part of th& occurrence. 

y,._-u .:.i-c inaLruc.-tcd thdt an aggravating 

~: _.._. ._·...u1.::. ta nee of Mur"der in t..he First Degree 

.l..;. \~•nci.-1.: t..l1e wurdei:- involved torture, dep-

r ... L'.J..L',' of lllind, or the mutilation of the 

'J..L.CC.Ul'l. 

'l'hc esaant.1.al elcuoonts of murder by 

;:,1...:c.H:~ cf to.cturc a.re 11.) the a.ct or acts 

wt1.1c.!': ccJused the death 11<1.J~t involve a 

1 .... 1 th.:! t.:.cte:;:1dant mu:..t. coinutit such act or 

.... ct.,. with t.r.c inte.r1t to Cduao cruel pain 

... ..-.~. suffering for U1e i-'i~rµoae of revenge, 

. ' 

~- '~ ' ' ffl _,;: , ' ' , i . . 
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,J.,!'~u.l~l-lJIL or for any ot,her sadistic 

The ..:r illl(.j of murd,:·r by torture doe& 

11,_iL nece:::;;j.:i;rily r<::!1-Juice any proof that 

Li..; def.-.:::nliant int.endeU t-o kill the de­

..;,.,d~ui.l, nur doo;:.:; it necee;sarily require 

u;,y proof th<.lt the di.::cua~1ed suffered pain. 

l'hc conditio1. of illirnl rleacribed as 

:,.~i ruvi.ty of .niild ia char<1cterized by an 

,.l,_;.:·t!;i.t Jcf.!.ciency of moral sense and 

lt. cv,.s~su. of evil, corrupt. 

J;,h.i perverted intent, which is devoid of 

..: ... ,1..:i.rd for hJ!han dignity and which ia 

l.,J.1..ffl:!rent. to hu,-uan lift:,. It. is a state 

,;t :«ind outrageously, wantonly vile, 

;,....,i r1.1.>l~ ur inl1umdn. 

Y.:)u c:11::e ir1structeJ. t"hat the term •mut­

,_ i .• t.t" llicdn~ to cut. off or permanently 

•hc-,t.1.vy a J iwt.; or es&c.nt1al part of the 

;__,",!/, ur tu cut off or aiter radically so as 

Yv· .... are instructed t.ha't. a mitigating 

.;; 11 ;__·,~u ... Lance i~ • .. -nt:re t.t.t:· defendant has no 

.,,..._,, .. .1.t .l.<..J.nL histu.cy of ,-•rior criminal 

.... cl.1.v-1-Ly. 

You <.1.r~ 1.nst.:..uct.t.:U. tl1at a mitigating 

L~Lcwust.ar,c~ uf Murder .,.i, the First Degree 

1::0 w1.c1-...: tru; offeu~e Wci.LJ conLU1itted while the 

.~._,tcn<...1...1i.t. wa;j unc .. lt::r l-he influence of extreme 

~: ... .:;t.;_irl-dnce !.!Ven t.huugh t.J1e influence of 

~ta .. h mo::nc.:..ii disLJJ.~-1nc:t: "-"lut not sufficient 

I ',: ' ' 

• 
, ' ' 

• e • ' • f ' 
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.:. cLL.,:l: the <leyree of U,E: crime. 

You are instructed that • mitigating 

c1rcumstar,ce of M\~rder in the First Degree 

1 L wt,ere i'l 1._ U,e t .lme uf t.he offenae th• 

... ~dpacity vf the defendant to appreciate 

the criminality of his conduct or conform 

hi!. ..::onduct to the requitements of the 

la..., 111as impdired a.s a rea1Jlt of intoxica­

L ic n 1:;:v(:n t.hough that impairment wa.a in­

&uft 1c1ent to constitute ,1 defense to the 

..;11..:,e c,r .r:.educe the G~qrct:: of the crime. 

You .1re .1.n&tructca t.ha.t a mitigating 

Cl.i...:'-ln,atd11c<., of Murder in the First Degree 

i ~' ,-it.en::: at. the time of the offense the 

.~"!- a..::1.t.y of the defendant to appreciate the 

... -r·11:,inality of hi& cvnduct. or conform 

ll.1.~ ~,onuu-.:t to the requirements of the law 

Witt. .i.mpai.ced as a reault of tuental defect 

.-;-•,ti,· ..:h,.:n19h that im1-,ain11ent: wau inaufficiant 

r.,.' '· ~,nst1. lute a defenoe to the crime or 

t,:_) '~du<:e the deqree of the crime. 

You dh' 1mn.ructea that- ct. mitigating 

.-.! rcHltlStar,,:e of Murder ln the First Degree 

Lt:: when <1t. tho t.ime of the offense the 

."H/··"·.1.ty of the defendont to appreciate 

thf; cri,cindli.:y of his conduct or conform 

1111> ,··onc;.uc t tv the requ irementa of the law 

.vrH ,:.rn.a;•irr,fl as a resul l of mental disease 

•-•'Jc" 1 th,:,,__ql-} th.,,t in,pairull..'!ut was insufficient 

,,1,t,,tl.t 1.:t<: a <le[~n.-,e t<J the crime or 

:12 'fo..i ,1;-e inc1Lrucle-J that a mitigating 

·11· ~u::;t.,H'C-C of Mut·der in the First Degree 

-46-
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.l."> 1..h~ yuu.t.11 uf t:.hd Ucfc1ldant at the time 

of t.he crimt::. 

Yt,u ur:e instructed that you may consider 

.u.y otln:.r: mit.iqa.ting circ:wnatance or circum­

oL..i:1ce~ even though that mitigating circwa-

.;oL,.HlC~ .or -.:ircw.,.u~t:.ance~ l.!> not sufficient to 

..:..u11t:1titut.a c1 d~fent.e 0t:" reduce the degree of 

u,~- er J..m~. 

A rt.:aoonable uou.&.;.,l ).:;; one based on reason. 

it iti not. mere pos1:,iule doubt, but is such 

u ~k.,u.ot ds would govari1 c~.r: control a pereon 

.ir1 the n,or~ weighty affuira of life. If the 

ml.i.u.u ut l.lte Jur:o:rs, after the entire comparison 

.... nu corn,u.at::rat.ion of all the evidence, are in 

.,.u..:..11 .,_ cvndit.ion t.hat. they can say they feel 

,1.n dtnd.1.nq (;OUVl.ction of the truth of the 

uu ... ut Lo u,., i:e<t.Bonc:i.Llti lLll.!at be actual and sub-

»t.,.nt.1J.l, not u.ei.:e pobt>l.bil.1.ty or specu,l.ation. 

It us the p:covihce ,..if the Jury to award 

Ll1u bt.dtt:!Ull;tnt.~ or Lhe v"'-rious witnesoe:, the 

, fo,(.eti;. .. -c uad w~ight t..o w.hich in your judg-

ln determining 

u1oe cr'-<d..Lbilit.y vf a1,y -.-itn{;:S!:' examined • 

.1..t.. l.u your right to Lake into consideration 

, .. u.Lcowe of t.h~ t.rial; his appearance or de­

i,....:;ruoc-nt wiu.le boinq axa.-i.int!d; the poasibilit.y 

~'...: proodUiliLy ot the truth of the atatamantl:l-

::.uch w.1.t.ne~UHHi a.~ 1-,;owpared with other 

o~•mony g.1.ven or fdct established; his 

~,•pV.:t.uni.t.iea for vb~t!1.·Ydt.ion or knowledge 

-47-
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._>,c (~c.1tter of which he testified1: 

,i~ friendly or unfriendly feeling toward 

t! J.. t t:c.".r side, and qun~ra 11 y those rule• or 

. 1. ; . ,J 1 y e:x~,t:r i cnce dnd qeneral obaer-

\'.\ L ~ ,;11 Ly ·which intel 11qent men decide 

.'l.;.; lo controverted propouitions of fact. 

1 c HI a '--teueral pr incipl~ of law that if 

_-,, witneds ?1a1:t wilfully iiWOrn falsely with 

L..:'Si,ect to d material r..a~ter, the Jury ia 

ctl 1 ibert.y to disreg.:ird ti,1;! entire tea-

!. tm<..,,.i -~,f sucf1 witnet.l;j, 01. if they find 

,,,r /Mrt ,,,_.or thy of belief, .aither because of 

• t"' ~nht!L~nL proual,ility, or becau&e it 

~ , ,,,rroiHHated t..,y uther credible testimony, 

i1c may a<_·cept such part and disregard the 

,..--o -

,~s1~t /u~ ln deciding such 

_,'-... :..i 11,.1 y ,:vr,s 1.,:cr the opinion 

-.,,erl ,,., c:onclu!:..ive, but. you should 

~,. 1 o l t t.h<c< IHc.i(!t,t t0 w)i ich you shall 

1 t c 0 Lt· err.it l bl. ·you may disregard 

1 r',: v, ~-~1th vf ·..,hic.:h, if adequately 

,·_'J:'· ,Juri(..B 1,·.ay l.J,ifully find the 

-40-
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:itl1~ting circuilistance. one is 
•.' l 1-• ... - t ev lr~ence and the. ot.hcr i& circum­
~. t" r, !.. ial. r1irect evicter.c1:- consists o~ 
1 ),~i ti:,,st.imvny c.f every wiltH~86 who, wit.h 
,,.-1'f ,)f hi~ ,:nvt1 nhysical £enses perceived 
,..i"•Y of th~ ,:;ondtlct constitut.ing the 
,,,1gr-.1vatinq ci.rcumst.ancus, or mitigating 
c 1 n_·,w1t;tr.i.nce, and which testiA10ny relates 
1.wf1ctt thus was perctdved. All other evidence 
t1,1n1itLed is circumstarit.ial, and insofar 
("I:: ~t shows any acts, declarations, con-
.\j t 1.,-:,ia;; or other circumstances tending to 
;_,i c,v,_- dn dqqravu.tinq circurnatance or 

ti ~.1tin<1 c:ircumutance in 'luestion or 
-."I~••! tc, \_:,.mncct the dt::t(.'nd4nt with th• 

, ,1,u,.i. ,. 0.: or an a<1qravutino circutn.8tance 
;,,~, ;.,ptir.G r::ircumst'..ancc, 11: rr;ay be 

-~::-cd t.r ycu in arrivin<1 at a verdict. 
ma~u., ni:> dl.stinctiun between cir­

;f.::.~",1;,t.1.a l evidence and ,:-llrect evidence 
:.hi.:: d~qree of proof re-quired, but 

• l-,:,, 1 ,t· r ~. t=<,ch tor such convincinq force 
it 1,~y carry and accepts each as a reason­

'~'-' .. ,~,thod of proof. Either will support 
,✓ ,,t•:li..:L if .Lt carries tho convincinq 

·'": i 1 l.y ceqt;i.;.-ed oy law as .uta ted in my 
, ,,>c1f ruct l or,•;. 

Tl,_, C'ou1·t hdfl alrearly inEtructed you 
_,c,, n,:1,je the sole judges of the 

• ,- ":-. i.r ..-,, and of the weight to be given 
_,,,,1, In d0ter.mininq rruestions of 

-49-
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tact ~resent~d in this caae, you should 

Lu governed solely by the evidence intro­

duced and admitted before you. You are 

t.o .t.,ring tu the con»ideration of the evid­

ence Lefore you, your everyday common 

sense and judgment as reasonable men and 

woau:,n and those just and reasonable 

inferences and deductions which you ae 

mtln d.nd women could ordinarily draw from 

f,;i,ct5 dnd c1.rcum.titances pruven in the 

ca!:.c, /OU should act on a.s jurors. You 

, ... re r1<j L t(, f_ ancy si t.ua t.ion!;l or c ircum.­

fj\:.anct:ei;i which you would not draw from the 

evidence, ~ut you are to make those just 

<1nd reasonable inferences from the circum­

st.anct.,a proven which t.he guarded judgment 

ut rt!<>.sonable ruen and woraeu would ordinarily 

·tLilk.c ... nder 11.ke circu.mstancue. 

Jpon rc:tir1.nq for deliberation, the 

Jui : . ..._"f t.dXe with them dll the evidence, 

•_J·,e wrltten inst.ruction1::1 qiven and notes of 

t.t::st:L,ony or other proceedings on the trial 

La:--~1 ,_,y tncmselves or any of them, but none 

t,akcn Uy ar.y other ptsruon. 

After the Jury has retired for delibera­

tion, if there ia any disagreement among 

tlleu, dl:l to any part of the testimony, or 

.1.f t.t,cy desire to l)e informed on anyr point 

,,t 1,,w ar.1sin9 in t.t,o case, they must require 

tL.~ officer t.o conduct thE"-W. into Court. 

upon t.hei.r Lel.ng brought into Court, the 

l.ntor11ldtio,, oouqht by the Ju»y shall be 

,,.1v·'""'r, tt'.en1 in the p~eaence of, and after 

- ':,,)-
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II ,, 

11 
I, 

I 
I 
I 

State. 

forward. 

notice to, c.he District J\tt.orney and 

U1u Uufendant and his cc\.uuml. 

It will require th~ unanimous consent 

of the Jury t.o aqn:H.t upon the verdicta. 

Whtm you have agreed upon your verdict 

they should be siqned a.nd dat.e.d by 

y0ur foreman. 

The Court has subm1.1~ ted one set of 

sr~cial Verdicts to you. Tht!y a.re to 

reflect your findings with i:eapect to the 

presence or absence and weight to be 

gl.ven any <1.gqravating c11:cU10Btancu or 

cJ.rcum1:>taucea and any lLlJ._\ . .Lqat.ing circum-

otances. 

lt will DI= t.hc JULy':ci duty to aelc.:::t 

one app1.opriat.1:: ::,i-'8Cl.ctl ··1,.;,rd.1.r.:t pcrta.ining 

t.o t.hc Jury's f int1l.ng w.J.. t-1, r:"CoPpect to 

aud th~reupon de;terruine the appropriate 

pun.L3JU\K!al Wh.l..;11 .l.S to Ue l.lili->OBed. 

Thototc: dC<:! t.hc inu.t..ruct.ioa::., ladies and gentletnen. 

Anything further with re.3pect to the indtruc-

l:sY M.R. JOHNSTON: l-lul~1ir:y on DE::half of the 

bY 'i'Ht: COUH'l': _AlLi9t,t.. The State can go 

U.Y. .-tit. JUHN.!:>TON: May it pl~•t»6 the Court, 

Mr. McGuire, Mr. 1it1:r.1.nq, hf. l-d..Li:JUJ.f1 .1nd Ladies and 

t,rouqht rny glass of wat.or with me today. 
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l think: l talked too }on9 the other day, at 
least that is what my wife tells me, But there are man1• 
thinqs that I have 'to aay to you today, a.nd many thing11 
that tha Defense counsel will 1-,ant to say to you. So, 

[ guess we just want t(' try and qct your attention a.gain 
and he.'tr with us and bear with the temperature in here 

and to continue your responsibilf.ty. 

Unlike most jurors ,tho, ~fter the end of a 

major felony C-"'l.Se, render a decision of •Juilty or not 

guilty 1 go horr~. We find ourselves Ln the unusual 

position of a flrst. degree murder d1ar(le where your res­
ponsibility, yoiir ct.dd.1tional responsLbility, involves 

settinq the a<':"tual penalty. 

Now, I would like to do sonic penalty setting 

in the other portior. of the case because of the severity 
of the circumstances because the lai.. required it. Th.e 

law now requirti:s you to take a look .-:tt the possible 
penalty for firRt deqree rnun1er. 

would Uke to, if I co·J1rl, do something that 
I did when .! :,tart.ed a couple of clays uqo with my closing 
there. r w0ulJ like to q1ve you il Jittle outline of what 

intend to talk at,nut so you will h,1ve a feel for where 
1 am goinq. Th:! first thjnq ~ would like to do ia share 

a few thouqhts with you a.bout the dea-th penalt}' a.rid then 
I would like to talk about the law of this state, the 
state of Nevadc, the County of White Pine, Then I would 

like to tolk to you fl.bout agqr3vatinq ~ircumstances and 

1'hen lat>t I wi 11 talk to you 
•••·• .. rJt. tne weiq1,inq pn ... ..::<;t.6 that tukci~ pl;,,ce between them 

i'-low. Mr. Jlerr.1uq, the other day, qot up and at 
the beg1.nniny uf hl.b .:tl'qwnent e~id t.hdt. he redlly did not 

,.. .. ' "- ~.. . , 
' 

• • -w'\-.~,. ~~ 
.. 

' . " ' , - , . ' ' . 
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like the word •;,,rqurnent• and that this wae not a debate. 

None Jf these procedures are. If there iB anything that. 

can generate into a de.bate its a diiicussion about the 

death penalty, but that ifl not why we are here. We are 

not here today tc, discuss why the State of Nevada. &hO\lld 

have th"" death ptnaclt.y. That is not the it1sue. The 

legislal-u.re has lndd,.; thdt decision. lt b; our rea;pon­

sibil ity now rw,~ yours Jn particuL-u:·. After we have 

flnitil,t'.:d disc,..i.saind this ....,it.h you yc,u have to make the 

decision to ;1t•?)ly tht> 1.'lW 11ive1) to you by the State. 

Now, the thinq to do probal)l y in the beqinninq 

is sorncthinq t.l1dt d 11 of us ha Vt: to do. You have to 

e;.er,aratfc your oerso11d1 o?inion ailout. the death penalty, 

about capital f)UnishiUent from this pilrticular case 

because, a<:1 I Sdid, this i~ t1ot d. cle:,ate a.bout the death 

penalty. You a.re rtpplying the law J.isl lik.e Wh$ll we 

It was not an 

is8ue to deb.:ite whether we belit'!ved .ln kidn-l.pping or 

wise the issu,-;. now is not should we have or should we 

not h<1vc t.he l~c.v•t.h penalty. 1'ha.t necihiun is made. 

we now have t..o apply it. 

You know, j_t is inte-restjnq, t::Ven in the 11hort 

penalty hearing tt'wt we had, you hear·d a witness on 

behalf of the Defendant, kt',vnrenct Hc,11, clxpress his 

peri,,onal concern ;,_bout the duath ;:)er1dlt'i'· 7hat is not 

c.he it.:i:;ue. I ~uspect that f?:om Def.:.•n::.e counsel you 

will ~;robaLly iliscuHs thu old law crnJ the new law and 

wht:ffe t.h~y th.tnk ti1e jaw uuqht t.u t,,_. <l.rnl where they 

believe maybe the Bible hast.he law placed. That is 

not the ilisue. The issue before you today i& to look 

- . . . 
• 

.,,- - < " ' ' ' < 
"' ... ' - ~· i ' ' 
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a.t the! law of th~ State of Nevada ar1d apply it to the 

case, a specific case involving the Dufendant, Ro.b4trt 

Ybarr.-,. Thdt is your only obligation. 

Let's look dt the law. There is a couple of 

instruction!i that you will receive Tiqht near the front 

of the pdckarre that t.he Judqe read t.o you, Inatruction 

No. 4 says, "The trial Jury aha11 f'.lx the punishment for. 

every person convicted of M1.1.rder of ... he First Degree•. 

Now, there i .. _ no question about murder. You have already 

n~de that decision. 'iou have fcunf.l it beyond a. reason-

ahle doubt. Your dcliberationa nav1.:: already covered 

that subject. Now it. is penalty tlnli:. 

The inotruction thut follc,w.s that is InstructJon 

No. 5, for l-1w the choices are, and I would like to ahA:re 

it with you rnore c.ime, •You 1nust 0etermine which of the 

followlnq punishments is appropriate to impoae. (l} 

Death, or (2) Life Imprisoruu.e.nt Wit.hoot the Possibility 

of Parolt!, or (3) Life Imprisonment. with the Poasibilit.y 

of Parole."' There is three choices. You need to cOIRe to 

a conclusion as to one of those thre-2. It must be un-

aniwous. Failure to reach a unanimous decision ia no 

decision. 

Now, under the law of the :3tate of Nevada what 

happtms is, first, a.nd accordinq to the instructions that 

you have rec~ived frcm the Court, yoo have to find out 

if there are any ar:igravatinq ci~:cumst:ancea, and the law 

t,as provided a CTeacription of what those are and I would 

like t:o tdlk <:1hout those in just & minute. Now, once 

you do that you then look to see if there i11 any evidencet 

of mit.iq;~tinq circumtltances. Then tc put it briefly and 

uimply, you ,>-Le <Juiri,q t.o take the ~wo. so long as you 

find ::.omc aqq.C<t.Vatinq onev, and Vala.nee thew and aee 

- • • - • - • • ~ ✓ -

• ,Is ' , • ' ' - ~ '' : ' ; ~ - ' ·~ ' • ' ' ;. c,cy ' ~ 
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·Jttn1ce5 or the mi t iqd tinq c 1rcum~;t.n1cos? And in eumma.ry 

that .l!':j whdl !1dppen!.l u11<.ler our leiw r,ccause once you do the 

,~oolan,:.11"J 11' i.t cur,1(:1;1 our 1n favnr ,_,f a11gravating circwr:i-

~l..1r1, ,-•n t!H:1, vou ctr'-• looKl!l(_J at t:}ic c1,.-..,ath penalty and. 

if it. .:!O!llC:6 out in favor c,f d,e :UJt-1q<,tutg circumsta.nce.s 

then 1 t' :J l 1 ft~ in prj_son and you ,10 <jet that second 

tht-.! posH1!1.1l1-1·y of ;mrole and l.1ft'~ 1.,ithout, in the 

::it.:.tt.e ;>1"1!::iUfo. 

do, 1 r1 

No. lll. 

douJ_;t_ _ 

provl-nO to you that a,_rnravating circumatan<:es 

,tL'L, c?KJ.::it 1n the p<-1rticull::!r cai:;e. 

And these have to t,c proved beyond a reasona.blts 

ihYW 

lt 1-.,0 nott-,inq new. It is nothinq 

ll,lpOJ,, :.u l ~. You wil i look dt u.icri of these factor& 

and .,;c1y <IJ.'-1 t.he tH.r1t:e prove it beyond a reasonable doubt 

and if r.hey did then that. i:;, one c1qqrG1vati1lg circwuatanc:e. 

Now, tlil· f1:-sr one is Instruction No. 10. It says, 

cOHJ"u1 tt'-"'<l by e1 ,kfcndant who w~"t::. pr ... ,viGosly convicted 

of a fel<,ny .:..nvolv.1:v·1 t.he Jae or thn,<.-•t. of violence to 

t.he person of another." That t.he mLirder we.a committed 

by a. defenciant ,,,,ho .,,,"'ti previously cc,nvicted of a felony 

involvinq tl"ie us,, or t.hre;ait of viole,n.._~e to the per■on 

During the 

penalty li1::aring, and it may have happened &Ofaat you 

tlid not seo .1t, there was a.u Exh1.bit entered, Exhibit 
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Ne,. '-, ; ')''1"'1 ,.:xt.1.1,it by itself prc.ivea the aggravating 

c1rcu1;..;c.t<1n.:_·es beyond a rea.eonable Cloubt. It's a copy 

ui t.th: Jud ff'< :i': from the California courta of a viola-

t. ~ v .. u t ._,,a! 1 :- ,-,,-u1,-, Pena 1 Code, Section No. 245 (a) , 

the defendant who was convicted 

in t.hur . ..:;d1:1e 1s the Defendant, Robert Ybarra, Jr., 

Lha.t.'t. ctq4rctvat..lnq assault numbor one beyond a reason-

,ible dou.L>L. 

Number two, and in Instruction No. 11, •you 

.. ':lrc instructed that. an aggravating circumstance of 

Murder 1.n tho .f-'irst Deqree is wtien the murder was com-

nil t. te,] wh.l I e the l)ef,.,ndant waa enga.qetl l.n the cODlllliaaion 

f't Se)l.ua I ~st.n•.il t., (forcible Rape).• Now, when you 

t,n,uyht lhicll yo..i.r verdicts, one .11: c.hose verdicts aaid 

"'Wt tiJH1 tric l,efend,uit guilty of &eAnal assault.• You 

iou1ul 111..1. 9u1it._y beyond a r~dsonable lloubt. 

11.11 .i.t1:otrw .. 't..l.on thot: you ,rJ.Lyllt 'Want to look 

,,t 1r, cu1,Ju.nct1on ~,iLh that is pr,JL,<1vly No. ll. which 

qlvt:~ ,, l.1.tt1 ... ~ Ult of an expldnac.1.01, !U!i to when the 

11.111111•1 hc:1J t., •JCcur in relation to t.:,e kidnapping. 

When yvu looh. ,1t. that you 'WJ.11 fir,d t'.:-tat it fits per­

iectly and yot..:r vorctict that you have already mo.de 

t 1roves bey;);,U ,1 reaaonaDle douUt QS to number two epelleC, 

out in 111::.t.:n.1....;t.1.on 11. 

Ne.xt.1 Inst.ruction No. 14 say&, •You are 

.1.nstru..:t.cd t.nc1t an aqqravati.nq circUlltJ>tance of Murder 

1n the r•ir::it Uegr~e l.d where the murdt~r waa committed 

"'hile the defendant was engaged in the comu:tieaion of 

KiUnappinq of the r·1rst Degree." 1'he murder vaa part 

of or tol1ow~d .1Cid.1Mpping in the first degree. Doaa 

that Gount.l familiar? You had d verdic:t on Kidnapping 

in Uu., First llegree and beyon<l .::. reasonable doubt you 

tvur,.-- d1ts ,!ctl:m.iant quilty ot kidoappi.ng in the first 

-56-
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' .. / :, ic. l·ircu1h.st.unce. nu1d;cr three provlitd 

beyond ..1 r,'..1 :.dl,t,, ,1vubt. 

'uct j • .11 No. 1 7, .,qgr<>v,tting circw:natancet 

,)ur, 'Yen .1rt'. iu:J.tructerl thdt· an aqgra.vating 

circ,w1.,it.an( ,. ,,f Murd,H in th~ Fir~t Deqree is where 

L.ne mur.der J1,v:,iv1::::U turture, depravity of mind, or 

t.ht mu ti lat 1 ui: of Lhe v1.ctin .. " On this particular on11,1, 

t.:'1~ oEly vnc, ,,..e ii..'.l.ve a.lleg~d, you have made no dociaion 

yet <1.t> to ..... ~,~-~:ier ,.,r not it i;; proof b8yond a reasonable 

,_., ... ,_.. l would likt1 to, if I could, take 

d look cll. (",' , .. s1:.(u,,tiun;,, t.he chr,~., that follow after 

Number 18 talks 

nuout: tcrt,, ,ud 1.r_ ::tii"~ "'i'he esa<antial elements of . . 
mu.n'ler ,._;y ,.,·,s,·,; of t,:,:t.ur,~ :1re (1) the a.ct or acts which 

,:dUEed 1.!1P. .;'°' ,'.i1 :auot involve a hiqh degree or probability 

'!'!,1...: pouriurJ uf gctH on N,rncy Griffith and 

iiqht.1.ny ir ,,i, ! Lr,•, what coulJ h,we had a higher pro-

'. .! ) t ht; .Jefcnda11t ,nust commit euch act 

1 nU!llt to cau,;e cruel pain and suffer­

revct1<Jt?, pi::ruu:ision or for any 

c0mmi t t.ed ::.h~ acts to cauae 

What oth~r reason could there 

Le, p,H t l.cu I , r 1 J .,l,t;:,,n dl some point dur.inq the seque:-:ce 

of events ... , tl.nt little wash he rea.1.lzt'!d what he did 

1n t.he beg.ii 1i.,nq that Nant:y Gr-itfith \,'aa alive and, in 

fact, by lie·. oi,J~c•;,i tt!Bt.1rr.ony, t.he fluid had to have 

u-t::~n i..,n0uqr, t.,, bt:. I.} Ltf wet and cm,1d rig when she waa 

sLand.1nq oi :•.ittlr1(1 ..,pin order to tu-11 do\ltll the legs 

depravity of mind ia 

,;ii~ int1erer,t detiClt:!nc:y of moral sense 

l l U<l(. _ 1 t. ccri.!iist.s o! cvJ l. corrupt, perverted 
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.u1tont Whl .. ,) j., (1..:VChl Ol I.'l!<JcH,-~ tor human dignity 

and which .t,1 _,1...i.1.ttc1.,~nt to hu1Mn )il:e, •• • I will 

suLmi t. t ha c ,A,<.! ot ·_,;,~ t.ninyn th..:tt yc)u are going to 

,<: -1.,~ JL ... 1 l 1 .... 011.1~ out uf the! words similar 

r _, t: .· 1 .. ;u .. ..in 1:!i-JL1ly with rcr3;_;rd for human life,• 

,ttid ·:<,,. c.r-., !-•lfl<J t..u o.)<:s _; • .;kl!J Lei huVt! regard for human 

h.:!pn,vity of human 

i11.nd -:._·-:r,t>.:.:>T: . .:, (,; •.•VJ.1 awJ corrupt and perverted intent, 

"You ,,,rt:-. 

< UI (,! 1 

, 1,, ,:,.1.r...i Vht'. l,nut'-r t.hctt co.t.e9ory Mutilation, 

:t<..!'-1 L{•<:1.t tt1t: t..enu 'm\..t.ilat.e' n1ea.ns to 

J'( • ,cm~1i1.l1 d~ht.ruy ct i.lHIL or essent..1..al part 

Nu..,, !>J,:1,11-.:y \.;Llfl1t..h did not live a long 

1--el .H.,U ;)l.r .t: :•ou will reme1,1t,cr the letter that was 

Safflt:, dt tut Urii'-.,t·-TLlily of Utah Burn 

,_'t~nter,h, ,! ::.!11, l1ve(l her fureariu& ..iould have been 

.utput:,r· ti,: ,,Jt, • J11,ie1ti that: Wert:! 1:,urJ1ed to the bone. 

up uqqr<1'\•,111r;,, cJ.1curn1o1t.,u1ce nurnL~r r·our, there is clear 

y;__>t; luok at L>r. ;;;,H11..:.er • ~ teutilllOny, Dr. 

,, ,i·1, 011,1, ,}ec: 1101.h~J..nl:I, Deir, 1J.c1nner, Bernie 

1--l.'I'. 's, look at t..he p.iiu.:.o.1rapha t.hat are 

1.n ev1,1\•i,_._·., t litl.--e '-'"-" 1,t: 110 queMtl.on that the evidence 

!>hows !J,._,yoi:11 ., 1·ect::;onctt:ile ctouot aqgravating circ\llll$t.Ance 

number f->-,,. 

.nv~, •i 1,,und Lhe iou.rth ,,qgravating circum­

·t:n 1a:ce~tiary L,., looK "'~- t.he other side 

rn.1:.:i 1::. not a une sic.cu event. Our 

'J'here is two sit.lea 

• ,. 
' " ' ,, ' ~ ' , ' - ~ - . ' ',., . -~ - ,, 



Case 3:00-cv-00233-GMN-VPC   Document 124-2777465   Filed 06/23/05   Page 69 of 312

2 

3 

4 

5 

6 

7 

8 

9 

JO 

11 

12 

I 3 

14 

15 

I 6 

17 

18 

19 

20 i 
I 

' 2 I 

11 
22 

23 
I, 

II 24 

25 

26 

27 

28 

29 

30 

31 

32 

unU yuu uL, • 1..l::.:.,·, 1 \..C lo,,k ,lt botb sidoa of the quea-

t1un t.u ck.Jl •: . .it.,· !".,lrly while looki.1.g at them. 

r; ;:w, ,m th•' other -'liide th,Jr,,1 are factor• ot 

,.~.Jt; dv no+. h,,VP. to 1.,,! _;)roved beyond a 

rea..tion.-sl>le ,),_,; t ~'lnd that i:3 an important distinction. 

It is our 

c1b]e dr•ul:>t tu even consider 1.t. J\J J the Defenae has 

,3,~ 1 ~' si,n, "'"' <1ny •..!Vidence of any of the factor• 

)>,•, Llwy ~id.Ve dl leged uhou L eiqht different 

1 t.emR for :(.:e 'Phe t irst one h:-inq that the Defendant 

Well, 

1 ctv Ih .. t. } .,,.,, .. ,~1c1t you consider significant hi11tory ot 

What .1::il 

t.• 

t, r .~ t <'.' u 1 

t.lia t. l t, !"<.' \ l 

Maybe it's there ,ind maybe it's not. 

•• 111,,.:, two er imc:,,, is 1-·:: ten crimes, is 

T don 1 t. P,::rha.ps the Deftt:nae 

1 ::n y<'a .1.s t:-) what 1.1;; ,1 significant 

of crL.,t. 

nt \.hey comt. down to, and his state of 

i:,1nd n<,w- ..,_ h,- •. 1.e,:1t;ot.1y exi!-lts, Ttal.;r talked about: 

, ' 

·,,_·e, en"Jtiona.l dist.1..1·bance, intoxication, 

tht.ir list of 1'litiga­

t.tkp:.1uth of the Defendant, the youth of the 

H 1.·ea 11 y is becauae 

• 
' - ' ' ' l '" • ' '• ~ ~ ). ' • 
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bo;::c.1:1u:se u! ·.1:.., yout:,. wt,dt auout. t.nc::: youth ot the victim? 

Shouldn't t-t.'C'. !,av~ h.td a break. also? And where_ doea 

we give the right 

L0 vot.-o: t.u 1,cuf•le who are e1.y-hteen, when you are 

;...wcnty~,_,n._~ you can qctrn.blc, you cdn drink, and the 

ue.r:Cll'2.unt. w,~::,, JJoy.,:.u il rcahonal"Jlc couot, all of those. 

when yuu ct.ru twer.t.y-or.e, twenty-two: Where is tho 

li.ll'-' ,t:.."! ~-.•i:-.:!re uoe:,; ne become &o old that that no longt:1r 

becoinats .;;i '. ;.1c t.or l Is 1t thirty? ·rhJrty-five? Where 

.lri U1 ... l inc? /'la.Ko t,hem <..Ira"' a lii10 for you . 

·t::t:: l:L::1t 1.t.crn th.at we t-.avn alleged under 

;:,J..t..l. ,; ..... t.l.I.½ . t..;.c:.:.. J.b ,.u,yt.hing el:.;e --- anythWg else 

! .lJ ..1..,~ :c., <'.i ~l 1,.: .• l l<::,ttl.!Jo t.hd t. r;,:u1 in1.; 1 ude anything, juet 

hl..!:l;,.~lf. 

Jt :,,iu ara tat l:.J'._.• :a.ynpathy for the 

U'ldL 1:., soruethl..:-,q yot.. c<tn consider. That 

tuct..ur, a:-,ct <1nyu.i.nq else that they 

1'11,... tact. u,at ht! it> t.J.kinq a Bible 

1.s t.ry.1.nq to !.elp t! ·,.1:1s...:.lf O1..t, that is 

d,': ia improvi.nq 

,,,_,1,.1D-. l .1.tcttion l.S a res1,onsl.bili.ty. It is a 

dq(Jr.:l.v.:it.in•+ .:ii unJ hand ahd t.hu mitl.qating on the other, 

,<..: pruce.Jo of wei(}hl.n<J them. It is just 

E.:1CLCJ!" the -.,,01.ynt. you feel l.t. d.,~surves, then find out 

'-Ht.;1-".; cs a:1 1r;.::.t.!"·.1,.:tion in there, Nwn-

ber 't, thaL .-,-,,c.- "it is not t.l1c llUIDbor of aggravating 

,_11.,...,LJ.:l.l..ei:; .-.hie:--. 1:1ukc one more weighty 

-bt)-

' ' 

" f £,; R, 
,, 

:.<t;-,; "' • "'!f., I - , - . l'· 



Case 3:00-cv-00233-GMN-VPC   Document 124-2777465   Filed 06/23/05   Page 71 of 312

2 

4 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

I 8 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

JO 

31 

32 

qud1it.y of 11,._, l:1rcw.1.n.t.,:u1ct11:i 111 weighing their relative 

1-:2> 11ot. u,.:: nui:,e,o.r uf t.:1.ctor» that make11 the 

1.·uu ,c1re t.0 lovA at: U-111 '--luality of the fac·tor, 

,_,1 ...,...._,, __ ,,_~ ,,;\c.1qi,t. of t:!.cH.:h v1 U1t! factoril, and the 

.-ihl·n 'z l,u do that, balance tham. 

Ha let 

,.,,_•1.1._.1011tiu s.u of:r:.o=,, .L11 Lne earlier argumt!nt, 

,trhl ILt,01 Lhat ir,blruct~ion again about co.rmaon 

f'h-· 1•c•f<.:!lSt~ iit yoing Lo ue t<1lking about aeveral 

thinq~, _tOU ··;,.,,., ":..tH, youtb <Jr tht:· IJefelHlant, emotional 

di:;turb,n1c.,. Yvu ,~1., going to have to go 

1...·,lL~ l.\d 

.... He corrunon aense when you 

Where does a 

;,,._, t.hdL 1o11t.h edch of those 

·.J.. 1 -~'..11.J1Pit tt,at w .. ·~1::·lio2ve the evidence 

.LJ ·~~r.1.1.llt:lJ luO(-~ .Jt:{"bUdSive and of d 

,,,,u .1.n Uie 1 <:1\/'1_,r (;l 'FJqravating circum-

1t 1; "-,-'l>ru~,r.i..:itt.- ca.::;e for the death penalty 

1 -:.ar, rcmu,~ber back to the -..oi.r 

d.lrc;;..nq ol Ju.1y uvur a yeac a90, Dack t.o t'1arch 31st, 

Do you rome.mber 

we dt,/_.,,, 1 tJ•- ;:;t .i.unt, about lhe dc<lUJ penalty and how 

t!td t t ht 1 

•,-1t H..' o C(,Uf'lc· t)--•,•t ·..;t; would ask, •could 

, , , 

• 
' ' • ,, ' • - , ~ • ""< •• 
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1!1l!~• ... c:re 011,:-_ 1 'd k:HOW 1.t." 

It is interest-

1,,9 -...1!,:1. Ill' labt. wcel< or so a Jui:i·c . .1.ce of our U. s. 

to 00scen1 Ly 

a.i-:.. :,l 1u, wrot..e d.n vp1n.1.un on obscenity 

,-11 ,,1tr, Uii= rea::,un~ that he gave in hie 

!>c1J<l •·; know when l ~ier.! it," referring 

:.,1.; nioqraphy, U1dt \o1tH1 not proper. 

•,/ ,t u,i.b cc.:;l! a11cl i.:tecidl':· whether the death 

i. t . 

J l(J{>t {C " 

l ',., 

; '-'l>' 1-c. t <-· •..,e uel ltcve tnc t -c.be evidence 

,i.:,,_· 1 •.a- uic1. t yvu w.1. l l 1c11ow it when you see 

l\'ha.t 1t:1 kno,;,,n as the death 

'iii ,_·,_,l. t.l': ~1r. !lc.r- r inq and Mr. McGuire 

'r ou1. J1,::·1,or, Mr. Ybarra will 

Alr1.qnt. t-ir. Ybarra has the 

:t,t jury 011 Iii~ cwl, :,enalf as well ae 

Lad.l<!& and Gentlemen: 

,;1~ 101; iin,i .1t 1n you.r J"iea.ct to forgive me. 

1·,.,1 ....,hat l've "..lone. I truly regret 

u,,r,t' t•y Hacrjfic..1.nq :lancy to &a.tan. 

-.1f-.,n 1 w<.l.-.: d. litt.:.c boy 1 was hit 

.if,,· .,.y little Lrothtr.:a. arid my sister. 

Oidr,'t k;l~)W 1,1/ at to do, I didn't 

-62-
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l crit~d and cried for help. 

l t;,: ~d "::J,J.,l<..'.L•uuy plo=d~e help me." 

. ' , 

t'ia· .:h>e LO.u, <l.1.an' L Kuo...,. whdt was wrong with 

...:c,.., .1....il • L ·J.l.V<:! me aoythi.a9 1:0 atop the pain • 

-11:u.ay- "l,::otiol. lt. ctidn't work too well 

1:~1n,i d.n.iy~ w.1.u1 tlw dlcohol and it 

.: l ,1..::. ;:uallu n,y neao wicker, 

1 ',:i ...:r:y.1.nq tor help now. Please don't give 

mt: u,c J~dcit ,~cndlt.y, q1.·,1e ruu lJ.fc, :.n priuon so that 

1 l .1 .. 1 •'-.! Lnc Clldn~<.: tu L;eccllMi a good and happy 

nu.1i.l1'. t.,1::.1.f'.•J i,...,-tt. 1 'v<', 1:>t..i:ugqled .;.o .. ong and so hard to 

..J.1.1. ll,'1' },J\.', 

.. ,,,n vs::ry 1,..1Ja1y to UJ.-u.,.;. up all the pain 

•1~..1~ .:_.;1.cn1: t1.~t. 1 ',ro Cdu:>cd my family and 

l w.11:1h t.o ,_,cc 1 cculd do something 

!hluL / UC ll<..!..: 1:.0clh:!•J" d.nd father and 

1->t,;:D, out. all i c,:n do ls tell them how 

/'-"c yi.~·t i,".C JJ..,._t: 1n r,ti.&un I'll have a chance 

, , t,, • • 11 :,.;i:.;._, .a ..:hdr.1c-e [·:, further my education, 

1 cur. ·-.L·l .1,,~·.,ivc•<J. wlt.L t.hc ..:rn.u:-.::l1 llK.e I used to be, I 

:_,._,;u,uoc u ;-1rie:,,l li.l\.e l 've wanted to since 

I would be ao 

-- ;:il~•d!:1-<:: <1v1.'t. g.1.ve ll~ t.he cteat.r, pt,na.lty. 

01 T!li:. LUU.HT: M.r. t-1cGuirt:= and Mr. Herring~· 

Y1;1s, Yo1.:,r Honor. 

uY M.R. IJ}_\ •. 1, . .1 :~<->: 

;_J1:a..11k tJ,t!re are ptc!cu1 i,H circumstances 

,;_2 :-0:..ipat,l,.1 of argul.ug this case to you and 

-~3-
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P'...rst of t1.il l h<1Vt2 kl.ll~U c1nother man Oefore. 

A lot 0£ ,rn my dQo qroup have. We were sent for better 

,_,;; for wvr.j<;; to another countxy an,J t>ecauae the govern­

~nt li.:i.ld this 1.s whot:. id right, you go over there and 

kill µuoplc. 

t.hat':., wl,dL 1 did. 

c:t1..:1tinctly reuiember instance& where people 

wen.! kli.lt:!l.l ai: a direct reeuJt of sorcmt.hing I d.id, 

'b'!'Jit1n-:; foz- th~m to walk into an auibush in front of 

t:ldymort!" M1._,\,11,·,, two pounct5 of explosi11aM and one hundred 

.tifty ut.fc:rtiJ t,1,~lti, fifteen of them cul <lown just like 

t.hat. (indicatinq) when I pulled the trigger. 

c.:1r'•~· t•(lck. however, some til1.e later and found 

O\.H: t.ha.t. ruy qc:,ver·hllhi,lnt and my count.ry said, well, 1D&ybe 

Mayue that wasn't right for 

uu to Lio t...:,n l-. Mc1yf>~ l t 'WdfU, t l :iUCI, il qood idea to aend 

Viet.n.w.,, .,,11 , d1d it t.ecatise they t-old we it was right 

•1<:1:vc dl\,~yi:; !Je~n L.cuuytit up to do what 

was r1.qr,t.. ;,1.! my brotht:::rs wunt into tho:1 &ervi.ce And 

Jid Lhe1.r duLy. t,u t. I 'm not ti Ur.,. .'10'w', You know, it'• 

a r..::.al L>.ly J'L"uul~1r, tor u1:i1 who cou~ Lia.ck dnd a.re told 

ot.her th1n9a, tt.at w4::in't riqht. ¥au we.re wrong. You 

Killeu ;)t!Vpit: \n their hoahJldnd· 1 ha\ie a peculiar 1Dtere11t 

in cot:.t_·..; .111vvlv..1..uq dt:!aLh. when people tr:,;ll you you have 

r lCJht. 

!:~c<.•:1-.ll y. l hd.Vt; a peculiar 1nt'5rt1at in thia 

~~,1.i:.c \.-1 . .-c.-u,~'::: 111 19/7 1 wa!i tilllployed by the Attorney 

(,encHd'.,. ,.,t{:i.c~, of the St.ate of Nevada, and that waa 

t.ht: Ull,t: ;..•:.~J Lhe tin~t cteat.h penalty statute vaa &d.opt.ed. 
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Alor1<":1 ;.-it.h d number Jf other people who worked on that 

de.:..iU·1 pc.:t1<.1lt), :jtat.utc, I drl\fted, re~ird.fted it, worked 

with Uu· lcq1.;;l~,t.u1·~•, teatified, utudied the con■titution, 

~tud-1.ed tl1ti i-•i.nei; "i.el:i of the United States Supreme Court, 

and w0LJ...L:d with tlH legislature to develop the current 

p,,m~lty u;.:.aLH:,i l,t:causc. they told me that waa my job. 

Thi.;j i.; wl«.i.t w"' ,,,.111t you t.o do, Mr. Herring, we want 

to d(,, it unci Jc it riryht. 

~ ... :, ... , t 1i,--- sLatutes that are in the book ia one 

of t.l,e drafts that --: submitted to the Attorney General 1 8 

,t.,:--flll . .,rtt.ly adopted t:y the legialaturea 

,1_~2rcst in cases involving doath and 

of study nn <lea.th and the death 

µuJ•ct:ity :..i,d l ,t ,.1<.· Lell you so1rie things. Seventy-two 

,J ,~,,k, barren, God-forsaken building 

,J,.., <:;t.)te Pri:3011 Lr. Car:rnn City, a building 

0

.H..t.li L ........ : l J~r,n•s c1:, a territorial prison, on May 

..:l..:c._, ;_, '-', it t 1 d.fter midni7ht, Charley Keizer_, 

f i.r.~t .,_,1 .. •. ,,_·,, sta.ta to Decome legally raurdered 

~h .. -. t.h.:i.t was a new mode of execution. It 

l.l.' highly aophisticattid and humane. 

. ,. ~1~1d been three h<lnqinga, one person 

hc.1t1 J.-<•;.L , __ ,.,.,-.•• tc,,'. Ly a firing squad -- legally, and 

f '· • Before 1909 

,u,.,,, ... ._:aunty's optinn and there were .no 

'f't ~triYJr,f>rl. h;-oqina oeoQle when people were 
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ueparar.ed fror,1 th~ LioJ:y becai..~e tlh.!Y droIJped them. too 

tar and tJ·,e·l -.·,·cto.ii,ly Uid nol. waat to liave the people 

Most of 

The 

had one of c.h•~ .• l J tt l ,• ht:arts pi1111 ... ~,1 OV..!r hia shirt 

at.,out wt1ere J,j 01,,! t.ht_• 111d rx ~wan W'ldre instru.ctod 

Fiv,: uf t.he1.1 --- all five of 

tllt.>lll mit.i!:;,_·,.l. 

'l'l1i1t'_,-~,1,. i.11u,~o. Nevu,1o 

dt:;:,L.rvy tht> i.aaq,~ of Cod on 

.~c1rth. 

Th.J..1. 1 ·1-u..1x t:..Ulub we liave ,llt,.,ute;d the sacred 

;::,.:1..n.itiv<cc c1.nc.l ~,1van-= o.::iqiH b.1<!,J in 'Jeucro.tions in the 

:1 11.an'.,, '. -; fc si: : sent him to hie Maker with a crime on his 

,,ml forgiveneaa. 

ority to ju~ge our fellow man. 

Thirty-six t.imeo wo havt= pr:.r;::lai.n.ed that t.he 

State of Nevada haH no duty robe civilized by killing 

.• -~-••~ ~-~ ""' ,-,c\ ..,, • ' 

• 
' \ '~ > ' • .,, ' '" - ' , ' ' • 
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J...:,L; 3U,r, :JdYS thrtt th,! death penalty is 

•,.il'lid~ tu you th.tt- cts you sit there 

But somewhere 

nlonq t-ht.' J 1•,, in your htM.rt "r,J -,o.1r mortal soul 

·' f" 1,i: 1 J, , . 

venqeanc,• 

wrongt.. t.J,,,. 

-... 1. .. t ,..t. 1,, 

~-0;11~ or you, even if 

hdVc expressed your b"' l :1ef in the death 

I ask, as you 

:· q 1.,rn0n t , that you 

~-it cive at a rational 

1uu 1.t) ,;:·,1:,, ➔ f1·u1,1 your mind any 

IIJ ,.Ln.:ot cii;:,1.l,;,J puniahmont. 

i."'• ! ,, , .ii t 0 the essentials 

l..--ive said time and 

.e1H n ,J"Le1·rt!!1t Ui1on future 

r·1,•r."f; ,,nd (1) t.n c;orrect and rehab-

u i) I .lCl'l in the scheme 

10..- itt:1. own eokt•. th,· :)roduct simply of 

·t._1 !:H,t L0,1." 

'rJe c11 , __ • h♦.,re to simply decide 

That 

I Id l t.y serve AB a 
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.....:.-..,t..,:1- rt.:.,t t _ uthor?51 Are we &t!ndin9 a. me•aago out to 

c.n.:.. ... co1~1n1Un.!.ty? Art:c we sending it out to Americo aayinq 

don'l. k.1.ll because you are going to end up killed your-

liv ~i: 1 11. c.1i. ..i.gt• U1dt. is probaLily the most barbaric 

,..,,..:-. .. r .... L"".J. ~,.1_:,C'L :J·,rist wc1lked upc,n the earth. There 

lb :,•.ur.::: Rlb.u<Jhter than in any oth(;r time in history. 

·rho. t 1;:, pr•.,b,::1bJ y why we did not wor;:-y about the death 

ct I,. 

W(: hdVe become ino<.:ulat:.ed to brutality 

, r,oc: 1, tiumar, aufferl.nq. 

-.1i:>1,1l,t tr, yuu, huwevtn·, e,,ch generation 

,1,hOl!l t ';' ha8 become t>\h. cessively better and 

:,.ro½n::.ss we ot·e steadily climbing those, 

:•t1.·.11!y a.nd medically ancl from a humanitarian 

Mtill of '.Jo0<1 wiil ir.cc,r,t.Pbt.at>ly will tell you t.hdt 

vie ,,r<~ 011r 1,roth"-crt:;' k:eeper and cannot be throvn into 

i-...:: mod,, qool1 pro-,r~::J:::t. 

He a: l got to~ether. 

'fhrouqhout t: ime man has made 

a Vdr1.uus nural:!er of atte1npts in finding a way to punish 

h.i.i:; I"ellow mcn1 because of infractions of good order 

i:lnd ,,,-;. .-. d1 lc'ltor of the community. Our progre■ a baa 

t>eco prai1Sewocthy. 

There was a time when society thought that. 

criuu.nal~ should be beheaded; burned at the stakuJ boih,d 

,:.,r bur:1ed alive; st.ranqled; stoned; skinned o.live1 

stctrved to d~'!th; when they were torn asunder by trees 

fast.ened to thP.ir limbs; or rlevoured by wild beasts, 

like lid.nicl i.n the lions den, that was hia punishment; 

forced t.CJ dr .1nk pois.on, lik.~ Sc..::::rat€,s; crucified, like 

-68-
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-
Christ, drowned 1 chopped in two while they're still 

alive; eat~n alive by insects; or se~n in a bag with 

snakes -- all in the n,une vf justice and all because 

it was the law of the land. Thdt's what they said you 

had to do because that was the way you were supposed 

to punish people -- the law of the land. 

As odious and diataateful dS t.he&e practices 

may be, let's take a look in Lhe futu~e. A hundred 

years trom now I think we are dll pretty much in 

agreeruent t.hat. probably ca.pit.al punis}UUO;!nt will be con­

sidered no lonqer a viable solution to the problem of 

criminality. You will look bade upon the gas chamber 

in Nevada and consider it, a.long with the thir.gs I 

have ju,!jt discussed with you aa methods of punishment, 

suitable r,rovisions for the impos1.t_ion of the death 

p8nalty. 

A tiwe Wab when ~ig~, horses ond cattle were 

al 1 execut..:::d, L.radt::d <Jnd ext,cutud, fu.r crimea becau»e 

it was tJ1c law ut tht: 1:1tdtc. 

In 14. 74 a. roostt:ff was tL ieJ and convicted for 

the horLiblc: crime of laylug an l.!gg. This was in our 

mother country of tngland. Both the roo1:>t.er and the 

eqq were ;_ i<,,~ to the stake and burnerl alive. It VAS 

the law 01 tht! t.tate. '!'hat's make& it rlght, doe.ah'.t,it? 

'!'here is c:1nother case, in l&)l, a little 

British child was hanged for .stealinq ,l 8pOOn. 

the law of the state. 

It waa 

Tt,e.n., is a rec._,- 1ed ,._..;1.1:u:! 1n l'..nqland of d 

nine-year-old q.trl bcinq hanged for stualing two pennies' 

worth of Bd.lt. It \Joas the law of the Ht.ate. 

There is dnother case, in 1748, of a U.S. boy, 

t.en yedrs old, was executed fur murder. 

of the st<lt.e. 

It was the law 

,, ,._ . -
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It 1s rcpulttive overy time a Prosecutor 

dppro<..1cl1e~ you and t.ella you to kill another human 

being oecaust:, it• s the law of the stc1te. 

In England during the reigr1 of Henry the 

Vl II, t11eni wa.s over two hundred crimt~s ranging. from. shooting 

ruLL.i.t;; to aStiOCiating with qypsies, for which the 

dcaU, r,en,;1 l ty was enacted and during this time to the 

!;hame <.Hid disgrac~ of our mother country, 72,000 

f~ngl.1..st1rnen were executed. This, however, did not seem 

tu Jet.er Enqlishmel! from committing crimes. 

!)urir,q the ri;ign Queen El~zabeth I, 19,000 

r;(Jl 1uh1, .. ~n \,,'t:i ,! cxec.:ute.J, but the crime rate continued 

cGlct. 1qd tc,.st wen ....,car inq beards, and in order to enforce 

.1t in 172u, 011,! year alone, he put to death 8,000 Ruaaian,li 

tor wear.1w; beards, vecause this was t.hc law of the 

An,1, yet, w~ can hardly think of a Russian 

u.ur 1.11<~ Uac , .. : ~,11 era wl10 diJll 't. have a beard. 

!,L:n U1ere was the time in England when the 

.. ck1,'-•1.. x,_•LJ Wt.,Te hanqed in public and the spectacle 

w·e1::, .l.a ui,;,ortui~ity fer the other pickpockets to come and 

;.,1w, you are qoinq to tell me that the death 

dla.1ty i:., a u,-t.errenL, but the death penalty in Nevada 

1:> 1,ot .1 det~r 1 0nl Lcca.u&e in 1979 it did not stop 

0n1.e nui dre~l ~trid six homicides from being committed in 

1:r11i .. ~ l,d.:; ,.:1. tendency to Le']et crime. It is 
>li..::,.:,rner:,t thdt people are outraged when the 

, l r.y l"' .1..--:1i,osed awl the er .1.me rate proportionately 

J.·iC.'.., 1n- 1 L .. iL ;,1..-r.1.od of time. 
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One. r,f the most fa!llOus ot a11 Enqliah hangman 

\Jo.& .John Price, ,, quy who was suppol:ied to uphold tho 

Jaw and fol low the la.., of the 1:>tate tU1d ~xecute on behalf 

go.1.n<J t 

Corrur.ur, st-neie 8t;c.ula tt.:11 -..ci if execution is 

~--rv-c:: ,.s ii dcterrei,t of er inie, how should 

they b~ pt:i·forn~'<l? We st1oulo put then:; cm the TV and 

,111 tht: c=..uuiuo.ld .J.ll the prisora; lihould be given front 

row seatti so th..:y will find out whJ.c. ia qoing t.o bappon 

to them it Lhcy commit t1ome Ga:»t.z1:rJly ::rl.lllt:!. Let•a 

make it u~ 1.Jrut· ~, 1 Jo poi:;slCle t.o JUdb! .;1n impression 

upon thut.e fH;I_.•,.,r.i:; r.hat. we ,-,n, Sllp~,cst:,! Lv be det.erring 

from er .l!'..t.:. t1c11',e it 1;;t..,1rk terror ir,to tt,C:im. but you 

will l:1r:d out 1r: .:t 11,ir.ute that !t .1.!:. nc,t how executions 

occur b-:::c<1us-E: I :1m qoirq to tel 1 you what happens in an 

execut1.011 ... t tl1P. Nt:va,1a. State Prison. 

Nc,;1-Ju~t!tiable murders can t.ake only two 

forms; f..1..ral, lrH~·9c 1.i. the heat of pasi;ion dnd, second, 

Neither one 

In the tiri;;:t group the 

munlerer lusc•:3 all reaaon and cont1·01 of his fac•.lltiae 

•"'nd the clir,!::eque,·1ceb of his deeds do not enter hi11 mind. 

rt ibn't '-•t::!.cause he's ar.qry or wild or for some retribution, 

heat. of pdcs.1on. 

In the second group thinks !-it has planned the 

pt!rfect crime, will not be apprehended and he gives no 

t.houqht to punishment. Aqain, where iti tL~ deterrent 

for those typea of crimes? 

Now, t.t,e State of Dcl~'lwa1 t.. w~u, the 6th state 

to outlaw capital punishmoE:nt.. Awvn4 th~ reasons assigned 

t,y the Stat~ of Delaware for ,1utL:1wint
1 

.:::apital punish­

ment wen::; 

., 

• 
• :,:, ;Jc,, • . • . , ~ , 
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"l. ·rrie evidtmcc cle.!uly shows 

~hdt. execution does not act ~b a deter­

.rent t.o cap.1Lal offenst!s. 

Th~ !:>t=:r.:.uus ufft.·nses are 

..::oi,u;,..1.tt.ed, t.!XLcr,t i.1; r..1re ir,slances, 

r:.,y U·,u6e fH.:fil!rl.i,q !:rum rnt:at.al dis-

r.uri...once~; il.C:C i1:,pului·,,e ii, not.u.rej 

<.JnJ ure not the acta vf Uw 'criiuinal' 

"J. More convict.ion:: with less 

dclo.y5 a.ce ubtained Uecaus~ the reluc­

t.dnce of juries to convict where the 

d.ea.t.h ~entence is involved is removed 

<l.3 d factor. 

"4. Unequal apµlicdtion of the 

laws tdkeb plc1ce because those executed 

are the ,~oar, the ignor<.1nt, dnd the 

unfortun-1.tt: without resources." 

h quy wt10' s f.iH.l.bdbly escorted more prople to the 

ga::1 cha.mbt.:r than anyout::: el~e in the ai;a,tory of Amtsric.a 

W-'tli a quy Dy the ndiue of Gordon Lewi.'.:>. He waa warden 

of :;;inq Sinq P.riswn, probably one oft.he t.ougheat in­

ot.it.utions aver devisetl, rr..aybe except for Alcatraz. 

He wroti:: a book cal led Life and Ot:·o.tJ1 in Sing Sing. 

Gordon Lewi;,;; says "Not vnly does cap.ltal punishment 

f.:1il in h.10 ju;,;t.ificat1.on, but rio pw,ishroo:nt could be 

invented wit.h ::.o 1Ua.ny inherent def~cts. It i• an unequal 

punishment in th~ way lt l..S ap,-!lie<l to the: rich and poor. 

The defendant of wea1Lr1 and poe.lt.ion n,~ve1.· goe111 to the 

Jur u:.s do not intentionally 

favor the i-i..;h. The law ia tt1<!on.:. tic a I ly impartial. 
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his case pr~seoted with every favorable aHpect while the 

poor defendant often has a lawyer asHiqned by the Court. 

I don't need to tell you that I have been as■igned by 

thia Court. 

rhis case is probably qoinq to bother me for 

~u,ne per ioJ. of time. Then~ are »ome things that I have 

never been able to resolve in my mind. The myaterious 

team, Nancy Griffith't> inuist.ence upon •they did it 

lo lllt:: ... The l.nsi6t.cnce upon that, I have not- been Able 

to re~olvc thdt to my satiafdction. 

Convict-ion of the .1nnocent does occur, and 

death minimiz~s courage of justice. Irrevocable human 

judgment cannot be infallible. God only knows hov DWlny 

times I have wondered if I have made a mistake during 

the p1.-e::.ent..tt.ion of th1.e case because I know I am 

liVtiti. 

The State sets a bad exumple when it takea 

lmmitative crimeia: anJ. murder ,ire stimulated by 

taxu~ution. The St.dt_e of Oeldware found this to be a 

tact thdt crl.rne rates .ci&~ due t:o tlXt?-:;ut.ion. Legally 

t.ak.inq d: 11.fc l.ti ubelut.s and demor<1lizing tot.tiaeg9eneral 

puLlic, .1.l .1.b also rtemoralizinq to th,e :)ublic official 

who i::; ded.i.cated to rehabilitatinq individuals rather 

t.han u3ele::.sly putting a man to cteath. 

Probably one of the most illuminating studies 

un the uealh pE!nalty was done Uy the British Royal 

ConunitH>lun on Ldpital Punishment during the period 1949 

to 195.j. After a four year study, and hearing expert 

11r·itnesocls £ru11, all uver the world, thtty came t.o thi■ 

intere~ting conclu.1:>ion: 

"The general conclusior, which we 

havt.: rectcbed iB that tht1re i.s no clear 
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evidence ir, any of the .t iqures we have 

examined that. the abol l t H,m of capital 

punishmen 1; had l~d to an increase in the 

how.ic1G1,.: rat.e vr thct.t itu n,introduction 

has }dad to its fail.'' 

Let.' s t.ak-:: a look at th€ rucord. Forty counLri~s 

polled, as tar as I have Leen .::.Lile tl, <lt!t.ermine, hAVti 

abol.i~hed cci.pital punishment or ht1ve .retained it for 

excer-,tional crin1es, such as treaso11 against their country 

dur.1nq time ofwar. That is t.he qtinera.l acceptance. 

11 In tact that is one of the ft!W c1..1111cti that is punishable 

12 

11 

14 

as a fecterdl crime. tmt the dedth penalty in Arqentina, 

Australia, Auat1.·ia, balg1urn, ilo1.1vl.a, Braz.il, Britain, 

Canadd, Col umb1a, l'oat.a Rica, Denina .ck, Dominican Republic, 

15 Equador, Israel, ltaly, Liecht1:::nst.t:·.1.n, Luxembourg, Me.xi.co, 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

JO 

31 

l2 

Monaco, Netherlands, Netherlands Antilles, New Zealand, 

Nicar,lqua, Norway, Panamd. Port.uqal. San Marino, Surina.m, 

Sweden, Switzerland, Uruguay, Valical City and Venezuela. 

In dl 1 of the foreign countries whic·h I have 

been able to research ..t.nd for w-h.i..;h 1 have figures, the 

murder rate in those countries went down after the abolition 

of the death penalty. 

In t.he United St.at.es t.J-11.t death penalty ha.a been 

aboliahcd in Alaska, Hawaii, Iowa, Maine, Michigan, 

Minn,.,,sota, New York, Nort:.h Dakota, Rhode Island, Vermont, 

West Virginia and Wieconsin. 

The states wit..hout. tl,e duat.h penalty are liy 

and large those with the teweec. hOUt.J.chiel3. In 196 9 

the three states with the lowest ho,nic.1Ue rate.i and 

five of the lowest oeven were slaL~G that did not have 

the death penalty. 

I t:clu<l to find a t>Lntu wnich had a population 
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baoe fa.i rlj .::-1,-::>se to N-2vada u,al .:ti<l not have the death 

penalty and I came up with Maine. Mc;tine has a homicide 

rate of 1.2\ per 100,000 population. 1.2. Nevada, 

with t.te. dt!alh pendlty as tt ci11:-tcrrt1nt. to cri~, nearly 

ten times hi sher. Sc r.1uch t~,r that .:1rqum~nt that cap­

ital serves a:J a deterrent to crime l1nd because it'a 

the la.w of the state that you have t<i do it. 

You.r Honor, may we have a l)reak? 

IH THE COUl<.T: We have c1one well over a.n 

hour ar,d it. is difficult to remember and to li•ten to 

tlVeryt.tdng and it is very difficult t.o sit. Let's take 

a short teccss a,,3 t.nen we wi.Il c(J11ttnue to hear the 

argument.. 

nu1 i:,,~ your re<.:e;;Hl do not c:onverse among your­

selves 0r .. ith anyone else! on any oul>ject with the case. 

Oo not .ccdd, watch or listen to dny report or cormnentary ,, 

includi11q wi t.t,out l 11.:.itu tion i-a.d10, r1e..,,.spaper, tele­

vision, ,in,J l.hat inclu..le& cove.ca<Je i1·ou1 the media of 

the ca::.to or pt!oµle involved in t.he .:z:1aE!. Do not form 

or express any 0p1.nion on ti,e C&tie until it is finally 

submitt~d to yuu. We will be in c~c.;t,es for about ten 

minut.~s. 

(Wh~rdupon at the hour cf ~:25 p.m. a 
reccsa wa.s held in the ;:::iroc-eedings) 
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(Whereupon at the hour of 3:43 p.m. 
the recess was concluded and the 
following proceedings had., 

UY THE COURT: Let the :record reflect the 

continuation of our case, the presence of the Defendant, 

his counsel, the presence of the counsel fort.he State, 

the presence of the jury and the alt.ernate in the box. 

We are, of course, in t.he middle of argument 

and you can continue, Mr. Herring. 

BY MR. HERRING; Thank "/OU, Your Honor. 

CLOSING ARGUMENT CONTINUED 

BY MR. IIE!UUNG: 

It. is very difficult for mt: to be so somber. 

Those of you who have aeen m<= over Uie la&t couple 

of weeks know that I am a f.::airly jovial guy and light 

hearted. My Mdma. used to say, •1'herti 's a little devil 

in you, Norm." This its an occasion wt1ere I do not 

think. there 1.s any way I can be jov.i211 or light 

hcdrted becau.6c what we are cor,tiiderlng here ia so 

important, so vitally important to our own human dignity, 

the well b~ing of each of us, in detEirmi.ning how our 

society is to function. 

Now, I mentioned earlier tt-.e comments by 

Warden Lewis, and warden Lewis took l~-0 men escorted 

tham to th<=" electric chair, and he tc:,ok. one woman. 

His observations as I indicated were that the death 

?enalty in hi6 application !ti almost uniquely dis­

proportionate from rich tc poor. 

·rn 1971, the Nevarla T~qislative 

Counsel bureau's off le(;: ,:,t re.search aak.ed 

q the prison to supply infor.r,,3,tion concerning 

tht· economic st.atu~ af r,e1-:4rjr..:. executie.d 

in N~vada.." 
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ru,J ~ read you from the Lt:·qislative Hi■tory of 

Vcctt..Ji F'e:nalty Statute. The list the pri ■on supplied 

~howc~l al 1 poor or upµer working- level people. 

/,ccordinq to the author cf the responae, 

1-dwtr, P: .. )(-;ih!, then Deputy Warden c-f the prison, 

uubst.a.,Li<t l financial means haa evei:: been executed.• 

No~, thure is aome great cases in the 

court. hi:1tory -- bibical and otht:!rwise. Evan though 

t:here \MS d law, the dea.1:.h penalty "'1ae a lav, it waa 

Hut infllctcd. 

N,;w, wno set the first p:::-ecedent for thi■ 

particuL·ar thinql God did. He lvoked down at the 

first pcuple t:o popula.te the world, Cain and Able. He saw 

Cain st.andlnrJ over the battered and bloody body of his 

brother. C<1ir expect.ad to find venqaance at every hand. 

l-;(,d dtd ,1,,t visit. cc1.pit.al punishment on him. He 

l:Jd.nl.stn!tl r..tm trow t.oc1.et.y. Be placed a ma.rk on him. 

c1. :nark of bis crime, but also a mark tha.t would warn 

t.he rt.&t_ of .i1nnk 1nd. That was Uie j .1dgment of God in 

JealtlllJ 'w.lLi", the first murdere;r and I aub.w.it that it 

ls )Udq;n~nt beyond error. Who among:!lt ua is going to 

question that? 

Then there is the case of David? The Old 

'l'estam,;nt and Dav.id the King? What did he do? Be sent 

Uriah up u-,e Hittite to <1 certain deilth and the fir&t 

waive of an army of &alt. Why? So that David could 

hav~ Llri~h's wife. What ~86 Uriah's chances of aur-

viva]? Th,;:-y were 100% t.hat he was going to be killed 

h~cauae f;avL1 knew that those peor,1~ in that first 

What happened 

t.o l1cv1d? 111 Hpit.e of his tuiinoufi crirue, he continued 
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t,·, q:·,_,..,. tri•...c favor of Goe, and as if, described by the 

... ctlj•t.urt-". 11~· bt'came •A m.a.n after God's ovn heart.• 

Doei:; ar,.yone remember 

tJ(:- 1 s a murctcreJ. He killed. He killed an 

;:,u1,t :i :111 in a fit of ragt, fled Egy·pt and becallle a 

God sou')ht him out, however, 

fruL; U,e bu.1.-iir.ri brush to t.be he.i-~ht Pisgah, from 

the J;ed Seo to the mountdin peak .:a.nd he took Koae11 up 

t:o tl•e w0u.tti::lin pelik to survey the Promiaed Land. 

1-k,ti<.:h, the murderer, wat> the riqht hand of God in 

What 

1.f IJc,...,·id and Moset. httd been e:xecutdd because it waa 

U,,, 1,c.:w vt t'1e L:1n..1, the State ~dJ/3 you got to 

'!J.,)t>t= ,..ho urge ci'ipita1 punishment tend to 

,..:it,, 1-hJ;11e ,.__•1-ipt.ural 1Jd&6tl<Jlt!6 and thC:.!}' do ■o from the 

?\ow-, w:-1c:>t wa::; 'JO.lnq on rl1.1ring that time? 

hd:~ l;L;cornt" 1:u~ t.:Vil, so vi.Le, that God repented 

lie said in Cenesia 

,::6 r'.:, ta0rry I diJ this and he crt:<lted a great flood 

c1H..:i d,:st-niy,:cd manhim:i and when all their lawa and cu&to10.a 

lit,tJ_ f:n.1.ly, an.J he received and p,nsfled on what were 

reft.:1re<l to dS U,e ~':!Ven p.1c:cer,ts, they were few in 

,-c..lL.1• /•" And ~~" L.t.tlt:.· ft1n.ily of Noo.h 

y\ 1,1 u .. 1 t· !,.; .. , U<.>•~n no divine or 

" -,,., ¼"~c,--,,. • •• 
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l .. .;..::.h ~ cc.n .. l..; dt:ilVt.! more dooply into this 

,~.,.L ..:., 1...vu,,.,. Luke <l<lY::I. a.I1J. lung0r ttian to study why 

....,e ai-.- du.1.n..; what. we arc doing, what our precepta 

!:iLo.wl !ul:. J.;.,.t, I aub.mi-c. tG you c~nturles after Mo&e6 

dvwn u,~ t.a.Llf=t.~ from. the mountain there was 

anot:ht!r law, t.he law laid down by Christ about two 

.._:.vl.::..~,H: ','La.Y.:. aqo, aulitary wayfarer working the land 

i • .-, ... :.. .i.,1-i d1~ i:..;.ck auJ ca.at1.ng out deruons that posae&aed 

H,.:: was pt1r1ooecuttid by the mighty 

i~v.1110.!·, ~111:.n.l,.;. c.ruL J..f .1.c:d Ly t.he edict of the court com-

posed of 1 1 i::... C,lvri countrymen. Ht;, wo.a dtalnied thriceby 

one of ~"' t, t • ..,t.ed ;:!.i::.c1.ples in hi& hour of greatest 

~,,._,l l•'""'• ,;.~,;r. .... c:rown of thornl;j, i:d.ercad in the side 

-, 1.._ .... .1. ........ 10:::u, u.i;iJ ad ha breathed hia la.at 

Lul he wa:::.n' t deterred in bis 

u~ ... i,s; 1,,t,,1.a1i ~ ... dl <1,,lt uu you reu,emLt.r his last words 

wr, .. ,. Ji~ cri~d out <4ftc1r all the ridicule 

,111d !,,lt~ t\.,.--1 .... ,-,'-'"r, u.rown at h.1.m -- torgive thOlll, for 

Wh~n th ... ~y quot.,_ the Bible a-. a sanction for 

i.!,~ dt:.1.t:.h pUi1dlty, thby pervert the H1:>ly Spirit in the 

!,..,;w 'l'c<.itdU.ciit. of fvrg.1veneas of rrlde.nption of the human 

.:uw, we s.~cnr. dDout two wee};e discussing bow 

.,c:lrr.1 ,.illuu. Nancy GL·iffith a great deal at 

.. .._--;ir_, lv tt::11 you ho-..- lt.e State of Nevalla 

,! 1 • - • \, - "' '. - , ~ ~ - < 

• . 
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him. lt will be yJu.r deciaion. 

2 r·dch 1:1an who i.:s on death re:.,"' receivea a nwabet·ed 

3 file. Thi=n:i .:1re tl.!n Wdltiny tht!.cn. fiob~rt will join 

4 them tn the old dect..1on ut t~e Neva.J~i St..:it.c: Prison 

5 retc:r.red co ai,; Death Ro,.,.._ 

6 Unl.1ke other innLdtes ia the Nevada State Priaon 

7 those on ded. th .row ar~ not n:l uasl:!d to the prison yard 

8 

9 

10 

for exercise, daily wah.s, they a;:t.! k.t:-pt in their eel la 

in their vow uf confin<-unent. day after ,lay and occa.saionally 

taken outside. in d sn,all qrOUi)• Tht!-/ Dt:Come a society 

II unto themMelVc"M -- r.:onv.1cted kl..ll""'rs -- .Jay after day 

12 \o/al.ting tor thel.r ddy to die a u·,rn1&,1IW deathe. They 

D know tt1el.r t.lrne i.!>. to come. Their food is brought to 

14 them l..'.l the eel ltiouse area. 

1) 'fhe gas chamLer iG locat.eJ pr~&ent.ly in &n 

16 aroa 0~ the old Nevada St.ate Prison now ut.ed aa a 

17 

18 

medical service ar~a. It• 1;; d w.111U.c.,wml chamber about 

fha, ii:1 the gaa c;hair 

J9 r.ight here (1.nctic<.1tu,--iJ. The winL.~•wr. start about three 

:w 

21 

22 

23 

24 

25 

27 

28 

foet high and run t.0 dl.Jout six an<...! ure-half fttet high. 

All tht-: way around t.he:re is Cl rail as ir1dicated there, 

for thEc· people who hJ.Vu to witnesli the axecutiona to 

stand. 

1'he chair is whlt.e proccLun dnd is built by 

the iru.1ates of the Neva:da State Pri.ton. Then~ ia a 

metal now! sitting under the cha1.r ,.itt, U1a sulphuric 

acid. There is a little mechanical c::mtrd.ption right 

above the bowl with a little qdlHt! bct•f U1d.t. holds the 

29 cyanide eggs. '!'hey a.re relo.1.::ied by o'lr1 c:Xt:cut.ioner, 

30 Who stands back over hare (in,:licatli,q1, 11vt to be aeen 

31 

32 

by anyone doinq his cteed. 

Now, execut.ioncrb ouL al Lh~! Nevcada l;:ota.te Prisol\ 

' . . , 
• ';' _", _ c " ' ~ ' ,C , "• ~ , ' - • • - - - <, ~ -• , 
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Lt.ere ct.re !ll'.!Veral of t.ht!ill, t..huy arc pd.ill an extra fee 

1nuuthly bl!CC,US1.: Utey mb.Y De Cl:llleU upon from time to 

ti~ t.o perforn, their duty ttnd LO d<;, what the &ta.ta 

t.cllff tht!m to. Cun.t:Hdl!r.in9 RoOljrt'~ 1udJ';t.al condition 

he will invariably be o<lm.1.tted t.o U1e llladical section 

and w.1.ll be troatttd by t..he 1.1.r.u.mn phyuician, Dr. Robert 

l-'reeWdn, wholie office::. are in t.he same room with t.he gas 

chamoer. 

The gas chamber is d0i).::tr,.tt:o:!O by a fll.IIU:iy white 

curtain which looKs like a showet· ..;u.Ctdl.n. Anybody 

entering that rooJ11 haa a ful 1 viow of Uie gas chamber. 

When an d:xecution i~ to take r>lace all the windows i.n 

thal roou1 aru oµeu~<l, the door to t.ha outtlide is left 

open lest thi:: chrt1Wer let1k and U1e p:)l.Honoua gaa leak 

out in the room ana do harm to any ot the witnesaea. 

'l'heoirector ot the LJepartroent of Priaon■ 

will bu preac.nt and by statute ha rnu~t invite II competent 

physician anu not lct:is than six reputable citizen& over 

tht: ag~ ot 21. All are warned when they enter the 

chamLer o1 the .Janqe:r. s ahoul ct tne ch,tmher leak. and told 

to l~d'Vt! l.lll!4f.':dl.a.t.ely shoulct tt1ey srue.ll anything that 

s1nelia 11.ke rottt:r, f!!:qgs. 

As they stand behind t.he rail they are about 

aeven ·:.o t!lght feet away from the conctenlll.ed peraon. 

Now, the day betore a.n execution out at the 

Nevada State Pr.1.aon is ditferent than thereat. Unuaually 

~omber ,, there' 8 not much joviality, 11 lot of tension. 

'l'hey UHua.lly don't eat on t.host <ldys. The chow lineia 

unusually very short.. 

c.heirtu:il veo. 

Inlli.ates pretty u,uch &tay to 

'.rne dCt.mc on ucatll row wnere the other inlnatea 

are hci.:,::,ed is onP. o~ unbt!l !eve-ab 1.t> qt' ietnesa ond •oli tude. 
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Now, the lt!.naion is UCCO.dbiOHdlly brok1111n by 

a visit ·rroru u !--'rl.CliL or a pastor a1.u U1e family a.iamber• 

for the l<1st v1.111,it. ·rhere'• quite ~ bJ.i. of c.:.rying. 

:a.ometime1:, during the dciy the pr ioon dircct.oc couiea to 

t-ht:! condt~mned man's c~ll and reddB thelu Lhu Court Order 

demdnd1nq exocut.1on. 'l'he ph'ili.lcian cuu;K1;, the condemned 

to determine if he is in good licallh. 

'J.'he law t.ay:s that. no one ..,,,hu .lb ill or inaane 

may be txecuted and ruust undar!,tand what. the State is 

doing to thew.. 

Al,out twelve hours before thti axttcution, tha 

,un~:!ll of rotten eqqs han9s over the pr i.sun .as the 

ex~cutioner t.ee"t,6 the gas cha1uLer fc,r t.lle la.1:St ti1ue. 

somet1.we between 6 dnd 8 p.rn. in the evening 

the condemned person recdl.vea his lat:t '!lettl. Sometimes 

its eaten, generally not. The last. min.Jt.<1 visits are 

allowed for fa.nnly members. 

:.;horc1y a.fter uu.dnight, whc11 Lht.t !Jrison 

popu.lat.10.r1 eupposttdly has gone to bed, ~he prieon is 

quiet, th,e !J.l.r:tct.or of the Depa.rt.me:::nt o:: Prisons COl!l8.s 

to the condemned m.a.n • s cell and .1nJ'orn1.t:i him this ia 

the time period. He t.akec hiw out11idu, out of death 

.row, for 1;he first time in ma.ybt! qui tto 1,ome ti.oe, 

crosses the prison yard, qoea up a set of stairs --

an exterior metd.J stairc,1se -- to the mt.,d.ical facility. 

The gas cham;Jer is not sound r•roof. The 

witnesses can hear the condemned man br£athing, hearing 

th.e last 'ol•ords that he ffid.Y have. 

Upon reaching the ,~as ch..1mber- ht: would ha.VIII) 

a monitor attached to his heart anJ d olood pressure 

cuff attachod to nis arL.1 d.nd ne'e ~aated in the chair 

and strapped in. Th~ guards leave cne chambar, shut the 
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6oor, and the ,:~tnch~es crowd arounrl the rail. 'I'hey are 

only a few fe~t now from the condi:u,m~d lr.un. 

The Director of the Departw~nt of Priaona 

gives sonie unknown signal, a1ow..a nod of the head, and 

the cyanide t:!<108 drop into the sulphuric acid. It 

takes ct..Uout ten seconds for the qas to rise from under 

the seat up to a.round the mouth and -inse of the condemned 

man. Tf he- hol,le his Preath it takes il,},out ninety seconds 

for t:Jw -.iJs to be iflhaled. Tt 1 f\ v~t:Y cJtI"dnqe how many 

peoµle, in fact. do hold their breath.s, clinqing onto t.he 

Jn l <l.14 n ffidn by the nt1:1f\e of ,John Hall wa» 

executed in. Uii• Nevadft State Prieon f"'filB chamber. The' 

prison !",hy~icii'ln ffillde a detailed account of tht:1 time■. 

6:26 a.,n. prif'l<mer enters chaw.her, hmi.rtbeat -186. 

6:27:15 a.m. doors closed, 6:28t25 a ..• cyAnide egga 

enter solution 0f hvc1ro sulphuric dC.l~. 6:28;37 a.m.., 

t...,elve ::,-1;•eonds ldtar, the qas reached ')b,1 face. 6,28:S2 

a.m. deer-> convuJslve reBpirations" 1,: 29102 head falls 

forvard. then b~ckward, hedrtb~at only 114. 6:29:22 a.m. 

head falls fo~-w21rd aqain, eyes still 0pen. 6:29:30 a.m. 

convuls1ve ~~onr.ra:l'"tion of the neck. 6:29:45 head nov 

back Z'lfla.tn. f-; 10 fl.ui. heart very low, about 30. 6:30115 

head fali1:1 alowly forward for the labt t1me. 6030:45 a.m. 

one convnlaive respir-t1tion. 6:31:3<1 r:mc convulaive 

respirat:lor.. C:31 :45 two convuia.ive r~sDirat1ona. 6,31:4!> 

a.m. one convul:;ive ret.r>irat.ion qtciwinq wealc.or, heartbeat 

22, re;.,p~_r.<tt.ion .stopped, 6;31:45 hc-a-rlbttat about gone. 

6:38 heartbeat barely. h1Ji:i:'1C.. heerr. utoppt!d. 6;40 

blo~er u.:n1e on to clt!ar chaRlbt!r. 6:4~1:lS ammonia drawn 

into chamber, Ulowcr turned off.. 7:04:44 a.m. chamber 

doors opcr,. 7:09;15 a.ni. t..ody re1,.10ved from chamber. 
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7:10.10 pronounced dead. 

1'he t1c.:e.ne of our era due~ _wt change from yell.r 

to year. If I were inclined to support my opinion that 

t.he deat.h pendlty is not .:,.ppropriate in this case, I 

\would drt1w troru "JJ.y rel.19.1.ous teachin,~s, the whole New 

'l'eat.aruer:,t, for if it led.Che.Hi anylhinq it tit!aches for­

q.ivenesE, of sin and a By&t.eo1 of refo.r:lll rdther than 

t;:xterruindtion. 

In certain church<J::.:i that announce their opinions 

o.c doctrines, accepted beliefs, w.1.th rel:jµect. to the deAth 

p<!nalty, the M1;;t!:od.;..c:t church bu.a tit.doted that we atand 

for the dpr,lic.·,t1.on .:)f .cede1.11pt1.voe! \-'rii'.l.ciple to the trea.t­

D.Wnt fo1 ofient..l~rs againi:,t the low dJld for this reason 

w~ deplore the ..i~(! of capital punitJhment. 

1'hi~ r-.. ,pt istf; at the American Baptist convention 

in Cincinnatt.1, Ohio, :i;;tdted that bec<.11.u,e hWl'IAn agencies 

and leqcrl just..1.:.:-e are fallible, dn<l inno.;ent man have 

been µut. to d~ath, a.od becaut:ie the Christian believes in 

the inh1:1rent.ly sacred quality of all life as a gift of 

Gvd, and becdu~e the deterrent eff1::ct.1:i of capital pu.niah­

ru.ent an,1 not r.ledrly supporteU by the available evidence, 

aud beca,us~ the empha~is in· modern penology is upon 

the pro~ess of creative, rede~~tivt t~habilitation 

r<1ther t.han µrua1.tive retribution, w~, therefore, 

reconuncr1d t..he alHll i tior1 of en.pi tal puniHhment in thoae 

st.ates 'n'hich still practice it. 

The Protestant Episcot-al Church, ir. the 59th 

General Conv~ntion, stated whereas the church, following 

of our Lord Je:,us Chritit 
, holds thnt each individual i ■ 

sacred d6 a child of God and 
obj~ct ~"lf lii:i redemptive 

love and that to legalize the kill.inq of a child who 

is a criminal offender conflicts wit.h t.hu l>ai»ic Chriat.ian 
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concejJt and the c,,nscience of many ch·.1rch people haa 

t,een ar::nH:1c<l uy th~ condemnation to ddath of individual ■ 

who wsy L>c innocent and there is a qrowing body of public 

upiniun which believes t.hd.L capital punishment is archaic 

and ineff~ct.ive to pro-c.<:ct: 0oci0ty and aa a deterrent to 

crime a.:1d whcreds the de<1th penalty appears to fall for 

the most pd.rt on oscure, impoverished, friendlesa or 

defecti·.re .1.ndividuals, and whereas Hw rt::solutions urging 

aL>olition of the death penu.lty have t,1~t!u recently adopted 

by six dioceses, one missionary dist.r ~.ct and the aynod 

of the ,~iqt.t r::rovir,ces, and now, thtrefure, be it 

resol Vcd, the liOUS~ of Baptist COPCUl:T 1.ng that the 59th 

Genordl Convention o.t Protest.ant. Epia.::opal Church in the 

Unitt::tl !)tates of America record its cc,nviction that the 

death penalty vuqht tu be c2.Loliul,eJ. 

Thf:' prosecutor wants to Q.l."qL,e that we DJ.U&t be 

like bl.tnd cttltle, following the lz-,w of the State, and 

in our hearts and in our sou.lt:i we ccun,.ot. make an indiv­

idual dE 0cision ::is t.o what is true <'tnd what i ■ correct a.nd 

what is prominent. I submit t.o you t.l:a.t th1¥ vill be 

one of the most endta.r1.nq experi&nl~ea of your life. It 

won 1 t Le over today. 1n your soul;:. dnd in your heart 

you must look to tomorrow, 1 pled.d wlt.h you don't kill 

Rubert. 

UY Thi COL:RT: Mr. !-k::Cu.i r iz do you want to 

hH heart now7 

BY MH. t-'.cG(JIRE: \'t,c!ti, Y,)u.r llonor. 

Cl,OSlNG AF,:(;UMJ',N'i' 

BY MR, McGUIRl'.:: 

penalty. 

Mr. iierrinq has tiilked to yu.• about the death 

I have thoughts on it too, b 1.1t I will not 

cover th.at yround lwl.ce. 

, , 
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You have been told Ly th,a Prosecution that 

the death pt.:nalty is the law in th.la state and that 

you .:1.re not here to think ubout it, you ju■ t have to 

apply it. Well, you have t.o apply the law in thi ■ 

case, but you don't have to apply 1:..he death penalty. 

You know, the death ponalty and t.hi~ ueath penalty a■ 

it's applied are different things. 

For the brief period that: I have been involved 

in the State Puhl ic Defender' e ot f ;,ce, brief in teriaa 

ot h1'{ career, I h3.ve been involved in three murder 

case,, where the death pen.a]ty waa an isaue. Thu State 

of Nevada asked for the life vf wy client Jose Hyman 

Aguil,U' down .in Lincoln County and they didn't get it. 

'l'hey arc her..:! t.oddy asking for the life of Robert Ybar1:a. 1 

I don't know if thPy will get that or not. 

Then there was my client, Dennis Lyndon Dean. 

'fhtffe has been a lot of talk about reasonable inferencti:i 

in this CiHH!. There has buan a lot of talk a.bout pat­

tern::,. Jut.t from that little ai.'tC'unt of information I 

thir.J., there is d reaaonable inference we can draw. I 

think t.here .!.1> a pattern in the n:•r lication of the death 

per,.:ilty, ;i r,attern that exists al~ over our country. You 

sec it in the south. You :::an a.l>ou •iit:C it in the north 

and int.he west. 

Y<:.,u probably do not remE:rnber the trial of Dennis 

Lyndon Dean. Ile .11.illied a wuIDan 1n White Pine County. 

I do not remember any requests for hi& life by the 

prosecution or arqumer,ts about aggravating circumatancea, 

past crimin~l rccor<l involving crim2s of violence, m.iti­

qat1.ng factors, because nobody -- n:Jbody asked for his 

life. In Ute final anttlysi~ he WdS offered a deal and 

he Lo,:, ►.: it. You heard now frum Mr. Rdverend Hall what 
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his life irl like, life in prison, but ,,. productive, worth­

while life. I would ~ubwit there is d pattern thore when 

the State: d~lt5 for tlle life of Mr. Agu;llar and--Nr. Yb&rJJA 

and let Mr. Dean tak~ th<! c:,11.sy way out., 

You h.::ive also been told that there ia a caae 

which is appropriate for the death pE-n<tlty and that you 

w.111 know l.t when you see it_. Thar. i;:, not the Etandard. 

You a.ru n.ot a.llo'Wed to coru.::: in here ar,,i look at the facta 

in this casl! arid know when y,;_,u set.> 1 t.. These instruc-

tion.w tell you how we c.ilcul1tt.e, I.ow w'P deliberate on 

whether ,Jr noL ,1<..!aU: iH upµropLL1t.c. ::'hi.Jt is the 

standard t.o wll.1.Ch you ar·~ held. 

In Instruction Nu .. 6 it point.::. out that the 

death pend.lt.y r:::.!y only be Uttpuaed if yc,u find one or 

more aqr;:rav,1t1.:, 1 :::ircU11<stanCl::!S an<l m1ti.gc1..tin9 circwn­

.stanccs :u, not outweigh the u.g'}ravatincr circumata..nce 

or circurnst-'lnccs. So, it ls not a qcwf;tlon of looking 

at the c:<iS~ a1ttJ ""nowi.wJ J.t J.f you set< J.t. 

loo~. dt t.he uqgravatinc circumstances. 

Inst:ruct.t(.;n No. ') tell~ you thc1..t. ,:w <1:_1C:L.iVaiting circwn-

i.tance of n::utdct .1.:J u,._, fi.1.::.t ,l<::qL·e~ i~ .,,,hen the murder 

1o1c1:; coi:u,ia. -.~t e<l Ly thn <lefe:adant who wE.s previously con-

2'.I victed 01' .l !elony involviny th.a use 'H thr&at of 

24 

25 

26 

2'1 

2H 

29 

30 

3] 

vlolenc<2 tc anot/ler person You will have with you two 

<locurnent:.i tJ-,c1.t [.J1e :;Late introduced into evidence that 

show th.it. Huoen. was convicted in Crtlifornia about five 

years aqu ot su.:.:h a criine. You wil 1 notice that he waa 

twenty-t\o\'O ~·ears old at the t:11:a! t.hul it nappened. 

Y'ou won't k.now i.l lot. ,uort: aboul. it. l:Ju~ ycu will know that 

•~r .1.ng t.nc ...i.;.1µropr .1.at.e penal t.y I yav~ Robert. probation. 

l, ciit.ig~ti.ng ...-:.1.rcum.starn . .::l!" lhat. I would like. to 
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muntion now LS t.ho ctl19t:1nce of d siqr,iticant hi11tory of 

prior criwii1ctl activity. I ',,/Oul.d ljXe to augge•t to you 

that that is what wu really have here. 

TLe qu1;,•ation ha~ l,ee1, .cai1:ect, well, holrii do 

we J...oow whnt. io tJiqnificunt'i Is it ona. conviction, 

two -.;oi,v1.ct10111J, three co11v1.ctL_;ni;? Well, I think we 

know tJ1s1t it l.ti Jl<Jt on,i C(1nvir;t1.on i...,e.;ause tha legis­

latur.__:, wtiei, ·we ::.et forth Loe faclurs L.O conaider mitig-,,-

c; .. on, they cu,:ld ii<tv~ ~..i..ul .-1. in..1. t. llJ<l t ir,g circumstance is 

110 ti ... ~;u;ry ut pr.iur 1:r1minal activity or conviction. 

who have . ~.---~~ ~-

a brush with~ 

the Lc,w <3Tt:: entitled t:.D h.::1ve thit.t ccnsi<lered in mitigation. 

But they d.ld nut ~~y no hi&tory of r;rior crimina.l con­

victions, th<1y Sdid no siqnificct.11t history. I would 

submit t.o you thi?y did not mean the e1!rly brush of a 

twent.y-two yeitr old mctn, a charqe t!1dt ultimately wa» 

t.,Vc:1.luiJ,t.t=d a~ i..,c.1.nq worthy oi p.roLut.ion. I do not think 

t.he.re l..b d berioub .:1qgravat.iuq filctor there. in fact, 

w'hat you ht,.ve .1.s a nu.t..lgi:ltl.ay fact.or und~r our statute». 

Yo!..! hav~ a.!10lheJ. inst.ruction that t~lls you 

a.n a<_ir;rav;,.t.ing circun.,~t.ar1ce of murder in the first 

dugrl:!c is where the murder wc1,& corr~7)itted while the 

defern!.ant is enqa.ged in the cornn1lssion of sexual asaault 

and a..nothe-r ,.me ind.i.catinq wheL..:! it was committed in 

the conm1iss.ion of kidnappinq i11 the first degree. 

You have deliberated on thosu charqes of sexual assault 

and ki.Jndppinq in the fi.cnt degree and found beyond a 

reasonable ctuubt th.ctt tht:!y were comm.1.tt..ed a.nd I don't 

have any argument. 'M.t.th your v~r.Jict. [ am not here to 

argue with you on Li1at.. BuL I would euL1Dit to you that 

these 1:ihould be conuidcr:t.;J df:i Oat< ,-HJ•JrdVat.ing circwru.t.ance. 
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-
h'hat happened that tvening wau one traneaction, one bad 

dCt, one la.:,!>e: from self control, ob:,t,rvation of duty 

as a citizen I would submit to you t.hnt you •hould put 

thc1t on a scale as one aggravating circumstance. 

Then we have a troubling instruction here, 

Instruction No. 17, that I know ym.: wil 1 spend soma 

time with, "You are instructed tha~ an aggravating circuw­

stance of Murder in the First Degree is where• the murde.r 

involved torture, depravity of mind or the mutilation 

of the victiru"'. Nancy was burned and what happened 

t-.o ht:ir come!> well within the mutilat.ion. That's there. 

Ladies and gentlemen, you are going to be 

r~quircd to cons1.clcr whether the evidence shows part 

of t..r.esc a9qravat.1.ng circumstances boyond a reasonable 

doubt., and I aak you to think very carefully a.a you 

deliberate td..1out. Instruction No. 1"1 t.hat diacusaea 

murder by mcanb of torture becauS•..! there are a couple 

of parts of it. 

We know that N,;rncy suff,ffed a lot of pain a& 

a ret.:ult of what was don~ to h£~r, but. I do not think 

anyone knows whdt. rt!al ly went on •>ut there that night, 

I include Mr. Ybarra when I say th.al. I don't think anyone 

kflO\.IS. 

Before you c&n find that, thls aqgra.vating 

circuT.sta.ncc of torture is presont_ you are going to havu1 

to know from the evidence that t,ai; been presented to 

you what happened out there in some detail beyond a 

reasonuhle doubt. You an~ qoinq to have to know such 

things I would submit as whether Nancy wa6 conscious 

:it tli,: tim1.o: that_ th.:.it fluid was pou1_ed on her. 

Now, you have heard one Vt:r.;1.on, one piecing 

toqcth..::r• of t.htt e.Vt...!I1t.£ of th.:lt •:->vcn;.n,_1, a reasonable 

' ' ' 
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ver1:1ion based on the evidtmce that 6uqgeeted that after 

the sexual assault. Hobert 60lllohow bucame enraged, in­

flarueLl., pot:ieibly l>y a rcuLdrk thdt w11s wada to hi.r.1., 

possibly by a threat to tnrn h.1.m in, to report him, 

somehow he ilecaine enraged and he batt.ered Nancy, he 

struck her and kicked l1l•t an<l J<.nuci....ed her unconacioua, 

and that. it was on her .. liiel~ss body'" -- and I quote 

from the words in the arqui:aent of tht: Prosecu.tor --

on her "lifeless body he puured t.hc1,t. fluid.'" Now 

the Pro::;ecutor woulJ suggei.t that she recovered con-

uc1outjness bt-.::fore the match Wd.M sLru-.;k. I don't know 

that she suit<:!rt:!d d lot. of pain. 

We know 

We do not have any 

more reasur: to Ueli~ve bhe wap ;.;c,nscious when that was 

1.gnit.ed ur t.hat bht.: was unconscicnul and, in fact., 

ctppa.n.:r:t:.lt uci.lU., 1.f you dc..:<::pt v.~, t.t,ti:c,ry of wha.t 

lt. ""''-~ not. tc,r c,er-.-uasion, you 

Know thd. t-. It may have 

lJeen th<..! 1,;:ir.1ieti.c, fuc.ile, ht.up1.J <-'fforts of 4 panic-

strl.C:K.en young man t.o cover llp ar, i,npulaiva crime of 

rape, and perhap:::i he f~lt. murd~r in ::;triking her dead 

commJtted in a mor1,ent of paseior., that is as likely a& 

uny oUit!r account and .:iq.:1.in I do nc,t. know what ha.ppe.ned. 

out t.here. 

cto kn<'W t.h.'Jt. in all tht· Lef:.tiwony you have 

futht'.r a11d ri 1.s. b::--ottier:::i dn,l cuus.11,b, t.hcrd was nothing 

to ihdicate d aad1.stic nt1.ture in tt.15 boy, a boy vith 

poor cunti:ol, d /,(,y wl,r, !;(,r;,~t.1r .. ui... '. l~w off thtt handle 
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Laaies and gentlemen, you ere going to have to 

ti.no beyond cl red'..>Ontt.ble doubt that. Robert Ybarra lit 

Nancy t;riffit.y on firtt wit.h the intent to ca.u&e cruel 

p,1in c1.nd sufft!.cinq foe the purpoou vf revenge, persuasion, 

or .,_ ::.r.,.:1i1:1tic purpoai~ to cont>ider to.ttu.rt! as an aggrava­

ting t.J,ctor ar,d you !".lave to tind that beyond a reason-

able duuut ano you have t.v x.r,ow chat much about what 

h,.ippt:ilE·d out thl::l.C~ t.liat night. 

You w.i 1 ~ co11.1>ider In•lruct.ion No. 18, which 

ll dt!finc.:: Jcprc.1v.1.ty ~•[ ;nind, 4nd c:1•Jdl.,1 ...:vnsider the 
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If Robert 

did Lh.irn Nc,w...:y '.s , .. 1.Jd.y, 80.....u- st.up.HJ er fort to cover up 

what he u,.1.ght. have Lhough tht11 hdVt.! LH~cn the crirue of 

wurdcr, cerL.ot..1.nly the. cru~ uf raed or kidnapping by your 

verdict, we C,Hll1ot cunduntt tl1dt. w,: cannot approve of 

it.. Hut I would ::.ubuiit to you it falls far short of 

depravity of mind, characteri2;ed by <.1.r1 inher~nt deficiency 

ot moral ~cn::;,,~ cHh.1 Lt:n:titude. 

20 You will t.ee Instruction .20 on mutilation, 

::1 that h..1p1->t'nt::d, puL 1..1,J.t c.u Lhe agg1.·ctv.;.tinq aide of the 

23 
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2.5 

26 

27 

28 

29 

30 

31 

scale for wh.il it.'1:3 worth. 1 t 1 
B worth .:,omething. Those 

are the aqqravatin':) c1.rc.:wuHtance::1 w,a·: you have been 

infitruct.o;:d on .;.11d t.hut t.hecc is uucr, ,:,viuunce for. 

You or~ dlso given a number of inatructiona 

on mitiqaling circumat.anctilil. Why do we even have mitigat:lng 

cirCllillDl~.:1nc~s in ou.r statute? Wl,y ace we even prepared 

to 'Ch1.n,1. .i.uout thi.:: po1;;sib1.l1.ty that " crimo like thia 

can bl:! L,it.iq.~to:::d ariJ. that oor.ieho~; .1.t. ca.11 Di: a les1:toon. 

of mitirration because we are weak. Wt:: know that our 

32 bcothera a.n<l our friends and our neigt.,bors are weak 
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,.ma Uiat is why our legislature puts into our ■tatute the 

direct.ivo that in a case like this, after we have conaid­

ered ,.,ncth1::r c.h1.:: aggravating circumstance is there, 

whether t.his is a case where we can even contemplate 

the 11c.1.1iU·1 J,en<1lty, tnat we then look. for mitigation to 

~et! ..1.t .lt.'s there. lt'e a right to have mitigating 

factor~ cons1dcred tho.t. we have given; to ourselves 

throu,Jh our clocted rt?;presentatives. 

You art: L.einq asked to do EJoraething very 

diff.1..c,ilL. tuu are being c1sked to w1;1igh aggravating 

circum:;>tanc~s and rn.1tiqatinq circuma·::.a.nces and juries 

Jur1~..., tJave done it. bcfvrc::. I am sure you 

'd.lll. .<Jt1c>t a t.crr.1.bl~ thing to contHmplate. You cannot 

f.:ut. it on a ucctle ,u1d read off a dial_. How can we 

even c,,1,t..:..1i1,J..,,t:e wh-:1t t.hese tn.ings t.hculd weigh? What 

doc6 ,r,-,t.1.la.Ll•:n of tJ,e victim weigh·/ What doe& emotional 

d1stu.rJ~<1nc~ weigh? How can we compare them? 

~u~pose a certain weight is given in a caae 

llko t:.l:.:; UJ _;_qgrc1vat.1.ng circumstances. But it ia 

11<:iL._.J __.1 wr,,;;:11 we hear <1bout solll8thiug like this, the death 

u1" N<H,L y Gr .l. ft .1. th, you may think. suppose that had been 

H1y dau{1ht.cr, :1-y au:.t.er, a friend of mine, my neighbor, 

nuw wvu Li r feel 1 'I"hcre is a tendency to give same 

Wt,,iqi.t Lo the wronq Lh.:at'::1 been done in there and we 

~hould out of sympathy for our fellow human being. 

I subm.1t. that that is an appropriate context alao in 

whJ.ch t,_; weigh the mi ligating factors, 

I said a moment aqo that we are directed to 

loox. dL ,u1t:.1.qot..l.ny factors. We have ti law that provides 

f.or thl· pos~1L.l.lit.y of mitigation because we recognize 

t.ht:: tact. th.::tt tife is tiard and peo•·:>lt! a.re weak. I 

sut.uuit. t.ha.t. Wt.: should l..:..ok at this in the context a.a if 

• • • ' t ,,. " ' ... 
.., t • " . -
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v:;.r owr1 cc~pcct.ful, dutiful son had suddenly done aome­

t.hinq unthinkable; the boy next door who had always been 

c1 pol.it.ti an<l said yes, mam•, no rnam', made a good 

appc.nci..,.J1Ct,; th~ hurd working boy who suddenly went over 

the edc!e; I U1ink that we should weigh these also in 

t-he c,,rtext t.hat there .is a defendant here who is a 

~)~rson as well as a victim. 

Instruction No. 21 tells you, •You are in­

Jtru.ct.1::0 that a mitigating circuru1:1t.ance ia where the 

defentldnt has no a!.iqnificant histo~y of prior crilllinal 

activ.1.ty." Yuu kn.ow that he clous not. have no hiatory 

.:.if pr.lur t;_r.un.1nal a...:tiv.ity. Look at those papers 

t:,:aret...i 1 ly and aec.1de your ow-n m.1.nd ho'Ji significant 

they are. It is not a significant }ii.:1tory of prior 

criminal activity. 

You e1re uh,o instructed, in Instruction No. 

22, Li,dt. a Ht.lt ..lqa"... ... nr:i circun...at.ance i~ where the offe.nae 

waa cou~.nit.t.ed wfl.Llt.! t.he detendant w.,\3 under tlle intluence 

of ext r,~1,,.! men t.a 1 d1::1curbance, even though the influence 

of .t.Uci'L .ntent.::,.1 disturbance was not sut:fl.cient to con­

i,titut,a .:t def~nl:ie of a c.c.uue or reducu the degree of 

t.J.<:: er 11.ie. The, prosecution JddYS we 6hould ahov it to you. 

I 1:1ul..>11.1t """' have. 

You have CfJt1bidered, in your deliberation~ 

t.he t.e;-;1~~ruony of Dra. Hichnak, Chappel, Gerow, Holde 

dfh1 Gutrldt! and at that time you were considering 

whethier ..,Je had niet. a very high atdndard, the standard of 

tlie Mc;~i'!Uqhtin teat to.c legal 1:rnnity and lack of 

responuibility due to n~ntal <listu£bance under the 

l~w in thia dtate, and you found thot. we did meet 

thdt teat. Yo1.1 found that legal inaar,ity waa not there. 

11ut., s0111etl-.inq was there, the history of Robert Ybarra' a 
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Lllnet:iS crnd depression and inability to cope, the lo•• 

of hi~ w1fe, h.la suic1-d.:1l reapons,~ to that, his coming 

to ~ly, hi~ drinking, that m«:!ntal disturbance waa there. 

Mixed Urc1,u-1ic .u.caln Synd:rome watt ·::.here. I aubmit that 

tr,a.t ,.-,.~ Lhurc, nut of a severity you found to excuae 

his act. under the law, but the hiatory l)f mental problema, 

1.:aenta.l ,;.eft!Ct.t>, that came thcough thdt. 1:>tand, that 

~houln Le put on the scale as a ro.Ltiqat.ing circumstance. 

I~ the emotional disturbance a.1110 the emotional 

(.\1st.u.rl,dnct1 f i:om t.hc loss of his ui fe and the futile 

ct fol. t~ to 9~1. her bdck and the euoti ::mal disturbance 

that. w..1~, r~vealed .1.n tfle events ol'. th,i! 1,vening of 

!>.eptemi.>1.H LB, l 97tJ, that. i~ just uritten all over that 

y._,u, tionut, pech.ips ic '10ul,1 o• appropriate 

uY T lit COUHT: Certau1ly. 

Aqai.n we have gone over au hour and it is alwa.ya 

o guu...:: i._d<:!a. to tdk.e a break 1-f we can find an appropriate 

place. 

Lat...iJ..:...,s and gentlemen, de, no1:. c:onverae among 

yoo.rsta11 ur W.Lt"h anyone else on ar.y subject connected 

with t.b,.! trial. Do not read, watch or listen to reports 

of or. ,::_,_,..mmtc0nt.ai:-y of Ult trial or f'eop1e connected in the 

tridl, .Lnclud1.nq w:..t.hout limitat.ic.:,n U,e radio, nevapaper 

and tel,~vi~ivn. Do not form or t:.11 pre11e any opinion on 

any i:,;uLJt!Ct. u1,Lil jt i~ finally suLmitted to you. 

We W.lll be in recess for tt?n minutes. 

(Whl~reupon at the hour cf 4: 35 p.m. 
a recess was held in the pre>coadinga.) 
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(Whereupon at the hour of 4,50 p.m. 
t.he roceso was concludc:d and the 
fol lowinq proceedings :1ad.) 

BY THE COURT: Let the record reflect the 

continuation of our case of the 5tdte of Nevad.-, Plaintiff,. 

v11. Robert Ybarra, Defendant; th,s presence ot the Defen­

dant; his counselJ the Di~trict .\ttorneya, the presence 

of th~ jury and of the alternate in the box. 

We are ready t.o hear continued argument on 

bt:half of Hr. McGuire. Please conLinu1:1:. 

BY HR. McGUIRE:: Than}. yo.J, Your Honor. 

Ladies and gentlemen, : nulru.::tion No. 27 tell ■ 

you that •A mitigating circuraat.ar1cu of Murder in the 

First Deqree is the youth of the dt!f,mdant at t.he time 

of the crime." 

You know that at the tJme of the crime Robert, 

who is now 27, would have been 2~. our leqislature, 

\aihich provided that. this hae tote coni:;idered as a 

m.itiqdli111_! circumstance did not ,~r,a>,; any line. They 

didn't say, w1.:ll, the d&fundant& 25 or under were .not 

on t..he scalp or if the defendant i.e. c,vcr 30 that is An 

aqgrav,1ti.ng filctor. Th~y Juat. ~t<1t6 t.t1c youth of the 

defen<..1unt at the time of the crime. liow young do you 

have lo be tu Ue youthful? What is the ot.andard for 

conipur:Lson tl1cre? 

When you consider that ;i mitigating fa.ctor, 

\lihetheJ· it is even a mi tiqa tinq f ,icto,; and when you 

weigh it in your hands to &e~ how heavy it i• a.nd to 

eee if it is entitled tu H.ny wei,.:pt or how much weight, 

I hope that you will consider it Ln the light.oL what 

you know about Roher:t OecllUtie Rob,!l'"t wds 25 calendar 

years old, aome p~ople dre youn•Je.~ than othara, con­

i~i<ler it. in li')ht of Lhci f<2cL t.h.~ hu j/j dull-normal 

, . 

• - ~ • _,,~,• --~ ~-;. i" 



Case 3:00-cv-00233-GMN-VPC   Document 124-2777465   Filed 06/23/05   Page 106 of 312

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

New-, Lhat i!> not S·J bad, lb% of us are 

oull-nor;a,:..l 1ncell1qencl: a.M1 th~ r)thel· 849. are 50mething 

el~c. l":ost. c;f Lhem dre prubabl r a. '!.iLtle brighter t.han 

dull-nuraw.l. '!'hat. is uon1et.hinr:i t.r-1,~t has to be considered, 

1 th111h. 

ln weigh.:._ng the youU! of Uu:! Defendant, con­

~.1.det those report .:::.:1.rds t.uo, f;H" whc1.t they are worth. 

I tlii11k they may add a little lwfl, not much, but 

they m1.qht, and Rubert i~ ent.it:.td to l.t.. Think about 

all that you know from this ca:,e d..iuut Robert's 

level of Uk1tur1.ly, (.JCVelopment, q;-o,,..th as a human being 

to tlii::i point. t.ltr.oL.!qh the year J '.i7~. 

W<:.' talked .:, few minutt'!> <i 10 about the weight 

to Le y.1.V<..'H to these cin..:ulll:;jtan(·eH. '!'hey' re all on 

Meµarc:1te sheets of paper. They 21n, aJ 1 al.iout the 

same 1 eng th. They ,1re ,,11 ctbout t.h,: bdffie amount there, 

some '.Jf t.bt!HI ilrc' brick:::; and otfle.1& are feathers, 

but i t.hinll. the instructiuru:1 t.e:i l yuu even these 

wiliqdti!1q t,1Ct.Oil:i lhat. .'HC fe.:llhf rt;, even if they 

are j1.1$l te.;:1d1er we.1.qnt:, koutr1,.. i.:.. entitled to have 

t.hen1 <1»::Hc::;~....,d .. u1d i-'Ul .u, hi:c. ::;idt: 1,1 the scale. 

Ult..1mattcly yuu arc ,;01.ng t.o colll.e to a balancing 

point and <lecide whether they are d<;grdVating factors. 

You h.:1ve ctlr~a<ly decidt,d th;tt fron1 youz· verdict on 

ki<lnappi1,g <:>rn.1 se.xua 1 c1ssaul t. s:o, U·,ey' re there. so, 

'fOU az·c qo1.n9 to have to go tu that next step. You are 

goi11y Lo have to compart tla..:m a!I J i:;ee whether the 

ruiti~atinq circumstances cmt\oleiy 1 Lhe aggravating circum-

5tanc1.= s. Whc,n th,.i.L l,ala11cing i::. dune you are going to 

come to a Ver.diet one way or tl,t..! utht'r. 

be dn al 1-or-noth.1.11,1 thing. 

It is going to 

Mr. Her-i:-ing dnd I wil.i Loe :is µleased if the 
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i1,.i ti•i.:1 ti1111 <::--.!"cum.:stanco!l outwoig;'l the aggravating circWll­

~tanct:lS by .i featherweight as if it's by a ton of bricks. 

rt th~ ,'\qq.::clVJt.lncJ outweiqhs the mitig'3ting by a feathera 

Wt!i<Jht , ! dOJ> 't k.HOW how we will [$el. 

so, anyway for whdt Robert's youth is worth, 

<!Cce~~ ..!..t carefully ar.d if it's :.here put it on becauae if 

it'n t:h1~re he is entitled to it. 

There are some otiier 111.Lr.igt1t.i.ng circu..mstancea 

set: forth here bui:. I am not goin•J to qo o·v•er all of them 

in detail bcr:ause there is one tha.t stands out and that 

I am a.i;kinq you to give a lot of thought to when you 

90 int.d dtclil,eration on the pen.:dty in this case and 

that i::. Lr.st.ruct:ion No. 24, •yol! .ire instructed that a 

1..iitigctt.inq c.:1.rcwastance of MiJ.rd~J~ in the First Degree 

i~ where at t.he time of the offeni:.e th1~ capacity of 

t,he defendant: to d1)preci.dte thf! er lrninc1lity of hia 

,:::onduct or cc,nform hi!. conduct to th,~ n.,quirements of 

the lJ.w ._.·as impaireC..: <\S a result rJf intoxication even 

tt,o,.1g!"- thdt J.m~>alrn.E:nt. 'ddS insuffic.:i,:mt to constitute 

i.! defense tu th~ crime or re.Juce the degree of the crime.• 

l~a~ N.uLiert intoxicated that tivening? You know 

You heard the tea timony of ;,odney Smoger • 

You !t;c:3.rd thL': t..::stimony of David Glenn, Joanna Glenn. 

Y,,u lie,!lrd t.h,.,, t:e~timony of Dr. Ml.rt.in Gutride after he 

;;at h~uc, Lh.rc.uqh the testimony o1 Rodney ~er.. 

He t..•a~ not RoDert 's father or brc,the;:.- or couain. Ha 

l-.os Ju.:>t a c:,uy who ""orked with hjm for a couple of days. 

l·.tt~r Dr. Gutr1,je h,'ld listened t.c 1-{0dney Smoger'a_ 

accou:11:. of tt"',e::, drinkinq that Hobi:rt had drunk t.l;l4t 

o;;:ve.111:,.1, 11e <.,--sie! ~A <JUY who dr.!ln.~ that much would be 

wacked out of his mind.• 

-97-



Case 3:00-cv-00233-GMN-VPC   Document 124-2777465   Filed 06/23/05   Page 108 of 312

• 

2 

] 

4 

5 

" 

8 

·9 

"' 
II 

12 

13 

14 

15 

16 

.7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

ltot>ert' u tral. i. t..!r with a f inqurprir,t on l.t of Nancy Grif­

F'ror:-. t..'1.:tt there ie a reasor.abll, inference that 

Nancy Gr1ftit.y wa~ in Robert's t.rcilei~ t.hat evening. 

'l'h<Jre ..l.~ ~1!so ,1not.t1or rcasonaUle 1nterence that after 

!-!00ert ,-~nd Nancy went t.o his ti:ailer ha continued drink-

l!lg. !1·~ ;.>10.nui~ly drctnk latt:r on jri h:,s truck. Robert 

1o,as int,_,-:t.1..(:at.cd t.hat eveninq. Hov, dOf?ti intoxication 

!lt.ac,~ Ua'• c1s a rdtigai:in<J circum:slance-.► I submit to you 

U\at l.t. 1.1:1. an !nt.erL":;l.i.ng wiLi•Jdt.i•t<_; circu1uetanca. 

\1--.! ;:irol.n.bly !,ave a lot. more experit:r,ce with intoxication, 

.:i !11it.i;-:1<:1ting ;;..1.rcui::1&ta.11ce in our cwu ]_iVC!:i and in our 

0..-n mind::. tnu.n a11y ot.ner tha.l !ld8 been .ijentioned. Mo•t 

..;;f .JS f-•:~v.u,H.i ly --10 ,1ot xnuw <1nybody who ha:i been 

d1Z1qnot.,1J d$ t1,1vir,y mixed orqan.1.c nraJ.n ~yndrome and 

:,t.c1,y JH.,l .'UH.;"•" ,:n~.,rnody who l:i dull-norn:.c..l or at least we 

Know any1,udy l!""-,,t 1.s emotionally di~t.t:,rbud. We probably 

all Kn(.,~; t-•coj.:lc thdt Gr ink. l'l'e probar: ly all extend the 

;,eopll: ,-mo :Jr.ii,'\. arountl us a lot. of mitigation on a lot 

ot OCC.:SJ:HI..I.GllS. 

·1 !11;;:re 11as been 4om~ talk about what the law i■ 

in t{c.Vd<..ld and wh4t it i& in Whlt.e t>ine County. It 1» 

<l. lit.tlc hard to argu!! intoxicatio1 out here as mitigation. 

w.~ tend t.o bt.:i pret.ty hJ.rd drinkers. am not impressed 

Jy amnt::.i.::,ody who just. has a six-pac.t of beer, but on 

the other h.1nd we accept fairly h<1rd drinking and make 

~llo~ancea for it. Sometiniea othe ~ fellow citiz.ena, 

as a .ceault of intoxicdtiol\, fail ti::.. dppreicate tha 

cr·i:uin.il.1.ty of t.r-.e1r cunduct. Thu,:1 fa.il t.o conform 

t.lit-iY ..;c,11..;L1C t t.o _:-o;qu1rementa of lilw. 

Lc:t.' .':. take "' hypot.het.icd:. 'c:!X:1rnple. Take one 
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Cou1,ly r·ebiLlL·:\t., somebody who maybe haa a problem. with 

drink.in,~, 11w.yt.c started drinking at fifteen, like Robert 

did, mayl>i3 he has a few DUI's, but a fow DUI'•, let's 

say three, ha·✓e not tauqht him anythinq about drinking, 

they haven I t r.iade him think he hns a drinking problem. 

Ht!- q.-,t u t.dn,ceu up one even1Ii(J, qoeli ,Jut on the highway, 

thi::, Pio(;he llic.inwor, maybe Hiqhwa~, 5-O between hare and. 

Huth, fc,r t~xdmple, h::1s blood alcoh,)l of .15, .18, 12 or 

mort-, "'eaves across the yellow l:Lnl! and kill• a couple 

of peoph:i. In a case like that ,.,ith two people 

deceased inot.;~ad of one, and I would suggest that having 

two pcc.,_.licc dect>:as1-~J instead of one would be an aggrav&ting 

circu11 stance -- heavy aggravdtinq eircl.l.mlita.nce. Ooea 

anyone t.ake t:.t1at man into court ,tnd a.~k for death in the 

gas chamber? What would the bod.Lea of two people killed 

J!1 ,. : __ aJ-ur:. collision look like? Mutilated. Thay 

17 would bt 1:111 mutilated, woul.Jn 1 t they·/ Would anyone go 
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H1to ,~,,urt n,nO show the jury phoi"')')Tapha of their 

aut.U£K51.-,~? µrei:;'2-nt. the ex"tens1.-Je testitllOny from a 

iorenta.l.c patholoqisti' Would c1 l:!tter be read from a 

drJctor who r.t·,~at.e,! one of thern a·:,o:1t their suffering and 

traeJ.r final n,0ment.!.l, if they wer~ killed instantly? I 

don't. lh1.nk :-;o, b1;:"c1tuse we recog1ize that drinking ia a 

h .. ,avy, l,f-avy, mi t iqa t inq factor. 

Certainly thiH is not 3 felony DUI case that 

I am ll.rguinq to you, no. We hav~, ae you found, del­

iLernt . ..: pre-tno;!ditated, willful, first degree murder here, 

but. tJ:,t:;i.-e is Htill somethin'J ela'! 'lC·inq on in that case. 

'l'he hypothet1c"l cc\se or hypothetical problem drinker 

that k.1lJs t..,0 people ,ind that is tr.e weight that we giva\ 

to th\:, n,itigat.ing fa.ct.or of a.lcoh.ol abuse, a very hea.vy 

Wt!iyht, d W1~i>1t-,t. t:.hat t.he ~viUc11c;e t>hOW8 that Robert is 
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'/c.l bww, 9puakinq of 1.hu difference between 

tne~u~ ti~-J '-'<!u...-s, th~ case of the fel,)n)' DUI I just 

and the c,,~tc of first deqr•lE> murder that we 

h~vc :1ere, CO!n.adtti:19 first de,Jree t<11Jrder is not an 

You :u:e not entltl.ed to weigh 

You have to find 

3on,et_!1 lH'T :',IOr~. 'J'h~ fact that tJ1i.1 i.s a first degree 

1iur,.iLJ. c...:.:>~ ,:u,":!S n<.•t. come under {,ur law to justify the 

(c..:ltl1 !'<!nalt·!• 

You :iavc c1lLt:!dJy conshl~!Tt!•l those elements of 

You 

'•Lw:...,ctt)l:: i.,-,·1,_ t.h(,s,..c. 1ul!tt:y 'dell ~ ... c.:t_tled in your minds. 

"f c.Jt...rsc, t:-,, instr-uctions that :,,ou have received told 

yrn1 r•:,it L':<..:ltb~ra.tion could be there at. a time between 

_,:,ry-1c', t 1-:L- t.:.•)uqt;t.s in the hua.an mind ,.,_nd the premedltat.lon 

,:c:;l(l ;,..! tni_ ~-- J.t th<.: ~dr.ie tim.e C.oei:: not require thinkinq 

You r:1,.1:;;•: have come to some 

,~•-a)f!( j,l:jl•-L .._;_:, ::.~ t,U.s' Robert. pn::!!ILtUl.tilttc,d and deliberated. 

Y,>U ,.-.now :,'uurself at lt .1.:, po.int whether you 

L1ia:; :...~.it: !""h: ·,1:::.;... preraedita,tinn ,,r deliberating on 

;.:..:r.lu :;;.0 n h· ::;l,u.,,1~<"1 Johnna an,:l Nancy wbare hei lived, 

•,,.'12:·, ;,._. 1c\ Johnna otf a.t ner £i::i"Ltil'.
1 d houk. How much 

~t•l.1~1ec ,:1t:i..on ,inJ prt.::.:i..t,di lation w€nt :.nto his act when 

~e- l•~ft tit.•h.1,.. ,,_i f.1.nqerprint::, d.nd tire tracks and footpri.nts, 

- ~e,,__-: c<1n.i ·,.,ith finqerprints o:: lhero. All of that 

,,.,ill i,.r.11:: r.,--i :1e w«iqhe,1 again in as~tissing these mitigating 

f.,ct: c~. 

t:-,.11. ~~ thtc: problen l.n weighing and 

c.·. _1l!<. 1:...ou-:: the context of which that 
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This case haa been taU.ad about froa the 

beqinninq as a death penalty ca.S<i:. .rt could al110 be 

a life penalty case. Thero is a dobitte going on in 

our cm.mtry between people who lil!bt:ol theinaelva11 pro­

life a:n.d the other who qet labelEd a.n non pro-life and 

I hopo ali you begin your deliberationa that each of 

you labels yourself a pro-life becAuoe t.hat ia what 

this cc1se is about at this point -- life and death. 

I think it i» better tc be alive than to be 

doad. Nancy Griffith thought that and struggled for 

life with an enerqy so tenacious that few of us could 

equa 1. We cannot brinq her ::lack- S:1e ahould have gotten 

that break D. A. suqgested, but she C,idn't and we cannot 

do anything about that. Out we can C.ecida now whether 

or not we are qoinQ to be pro-lif~ or pro-death. I 

think tt is better even for Robert Ybdrra to be aliv@ 

than to be dead. 

'rhe J. C. • s are a loca 1 young t.JAn' B organization. 

They ha.ve a creed. They believe .:1. lot. of thinga. One 

oft.he things they believe is that ~arth's great treoaure 

lies in. the human personality. w,~ lobt a part of th&t 

qreat treasure on September 29, l'J"/9, when Nancy died. 

hut now you are boinq asked to th1·ow a bit more of it 

away, perhaps not as large a pieco, perhaps not as tine 

a piece, but you are being asked 1:0 t~kt! a little bit 

more ot that treasure and j1.1st w·c:1.1.te it and throw it 

away. 

I would like to read a little thing that woa 

written by John Donne, part of it yuu are probably all 

familiar 1,Jitt, in his muditation o~ t.hi? t.oll of the bolls. 

He was ,:lpparently ill one time, wlen you look back in 

the sixteen or seventeen hundredu, and he heard a bell 

tolling. hack thcrn it was the cui:;tom to toll a. church 
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be 11 when srn11t::one W<J s Vtc!ry i 11 1ntl close to death. In 

his l!,tdit.ation 1 f'c:! speculates t.1ar per-haps the person 

for "'hrnh that bell was tolling •o1as so sick that he 

didn't know th<1t the bell wc.1s b1~iri9 t,:>lled because of 

his illness <lnd expect,;;:d death. 'Phen h..: went on to 

thinK perhap!; I an, the one .... nu L:. JO :::iick and I don't rea.-

lize that they're tollinq th<:: iJel l foe me. And thun 

he went, in a littll! lL"S~ thdn 1-wo ciaqeli, and wrote at 

bOme length about: the huro.au conu 1uH.i. ty that we are all 

a part of and Uw interest. that we ,;1,ll have in one 

another if only we realize it. He 3d :,_d this: 

"N<> .. w.n .:.~ an i$ldnd, (';!1lire of itself. 

A parl ,-,f_ lb~ !.,ciin; 

lf a clod be w<1~hed ;1~:.-:iy J1y lhl: :iea, 

As well as if J ;,.romo1 t.OL"'.' were, 

As well thy friends of 

of t.llii1t.! own "''c:re; 

Any 1,wr, '~ deat.h rlirnini~t11:c:1 me, 

because l ,l:u involved in !.ld.1,kind; 

t\nd, tl,,_,r·,,fore, never btnd to k.now for 

who1a thi~ L•,""! l l tu l ls, 

It tolls for th~0." 

Ji,:, ,,z.s ta I kirtq ,·1.buut. the r.i..,1,i1;isl:mient we 

suffer when ·,-m los~ .::v~n Lht: s!T\dilt-:bl 1·,a.rL l)f our 

humai, c.:>nm1,...1r..i Ly ..;s w~l l ~ts ,..-hen w0 l..::,1;;e d Jl\ore prominent. 

or p,:,, rhd.ps th~ n,urc wori.:t, vih i le 1..,, .r Lb _ 

A mun once 1:>uid, dfl..::1 .-,ill paraphrdt:1e it 

he s.iid "Even as its done ont.o t.1e rest, SO it's done 

unto n .. e." Ile was talking <lbout :ih! lea.st of them. 
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He was talking about people likij~ Robert Ybarra. 

wtiat I am asking you tc, do at the concluaion 

of your deliberations is to take this apecial verdict, 

it's at the bottom of my stack, l thlnl; it's probably 

;.it the bottom of yout-s, i!nd .it 6t1ys: 

"We the Jury in the abc,ve-,~nt:itled case, 

having found the Defe-rictant, Robert Ybarra, 

Jr. gui 1 ty of MURDER n1 THE FIRST DEGREE, 

designate that the miti.qatln,:i circum­

stances outweigh aggravating circwnatancea. 

Therefore, the Jury, fix the penalty for 

the crime MURDER IN THL FI~s·r DEGREE il8. :' ••• 

There <,re t·wo little boxes there, check the 

top one, it says "Life -without tbe possibility of parole.• 

Date and sign it. It will not bt: dllV slap of the wrist 

and .it will not be d'lY qreen li•Jl,t to murder or any 

license to kill. And it will be just ln thia case. 

HY ·rm•: COUi'.T: Hr. ,..,011:1;:.ton are you prepared. 

to cloae at this tiF.lt:!? 

l:!Y MR. JOHNSTON: Yea, YrJU:C honor. 

BY THE COURT: Pleat,~ qo fonr,ard. 

CWSlNG M:GUMEN'l' 

BY MR. JOHNSTON; 

May it pleaae the Court., counsel and ladie• 

and gentlemen: 

l think I hava to apolc,gize t.o you at the 

beginninq, because, wel 1, I feel tha. t my thoughta at thi;3 

time are rather random. Hy commt::nts in closing will be 

that w.!ly. They are not orqanir.e1t. ·rhey are not typed 

out in any fornhlt. I hove het.:.rd a.rid huve felt many 

things which I want to respond tc:,. 

I appreciate your pat.1.t.ncOc! .. I promiae that I 
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will not: be unduly long. I will Jreep it. brief. One 

of the f1rat thinqe that you probably know a• you liaten 

to the argument., as you li&ten tot.he discusaion of tbe 

attorney's involved, is that I have~ different feeling 

and a different approa~h to man's irihurr.anity to man than 

the Defens~ attorneys do. It's a real feeling. 

I woul<--l l.tk.e to touch on some of the things 

that Mr. McGuire and Mr. Herring talked aLout. I regret 

thc1.t Mr. Herring is not here any lo1ger to share in some 

of these comment~. 

Mr. Herring spent a lonq )eriod of time telling 

you what it is like for !:IODleOne to ,1ls, what the process 

is like 1n the last hours at. the St.'ltt penitentiary, 

what the rooms leak,; like, where th,! executioner at.and■, 

how the death occur t.. It was simpl:r attempt not only to 

open your eyee t •.1 t,,t,ttt would happen, hut alao to make 

~ guilt transfer, to convert you p~•)~le into the executioner 

today so that when you tie liberate tl1e fl!!:e ling in you 

would be aw I the one killing him? Can I reconcile 

that? That is not the issue. 

You know, speakiny ot our role in &Olll.ething 

like that, do you eat beef? Do you Bver eat chicken? 

Do you want to Ue the butcher? Do ~,ou ,..ant to be the 

1.:-hicken farmer? Same difference. 

I am here to a<.lminister the l;1w, and there was 

a lot of harping about t.he law, as he R,ii<! it, the law 

of the state, and the incriminating finqer went toward 

that chair (indicating). The law of the !ltate ie that 

it ia aomethinq you are to c0nsider. Thllt~ is what I 

llS~. you tr., do. 

There was a. 1uention of C1:tµj t.al punishment being 

legal murder. That is not true. .Sc.,ciety has had to 
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co1ue up with ways t_c try to control certain element11 

of it. It c,.ipital r,u,,ishmcnt if h:.-qal murder 

, then is 
an arre!lt leq.:11 kidnapping? It doeim•t fit. It 

d0tt1:m 't work . 
/ 

There was ta H.. of Gi lrrore from Utah. An 

int~re<>tinq .:otory of the fella·• th.1t. died before Gary 

Gilmore died, how the fellow ~J.!.; shot up and than lived 

for d po;riod of tini~ and bled to del'l.th. You are to 

8 undcn,tand though that we do not shoot. them in Nevada. 

9 Aleo you Q.re to understand that the executioner, the 

IO 

11 

12 

13 

14 

15 

16 

17 

18 

five men thilt. han,nOOthe rifles in that case, purpoaedl}' 

missed, un<l thii.t. after thdt the St.ate Of Utah only 

used µolice 0ffic~rb to ao it ag~in. 

No\oo', Gary Gilmore -- y-:>u know, it ia interesting 

to talk about. l:iome uf these' notcrioua ,::riminals. Oh, 

they 1.S<1kt! great .tt!ad.inq and many, ,nany volumes have been 

sold of Gilmore•~ :Jl<)ry now. 

N, .. _.~1;,.tn M.u.1. l.:.:r • .i;. tH,ok "';·)u, t:xecutioner '11 Song• 

tells ln grea.L deta.ll the bLOry of .:;ary Gilmore and his 

19 dtath a;; w,.;ll a::; ,ill tht~ fact.s loudi,g up to that death. 

20 Th~ think wt,c1t hoc! Oef,,n:..c counsel did not 

21 11-ient.1on when they ta ·ur.ed about.. G:Lr:1 Gi lTit0re was they 

22 did not rnentior, th~ ni4ht. in JulJ, Jul:!', 1976, when 

23 d younq lMi. J_jy :.:.h"' nd.a1,._. of M.:1x Uc vid J<.•nson (ph), a stuUetit, 

24 

26 

27 

2:8 

2:9 

JO 

31 

32 

bathroom with hi:l youn-1 daught(:r, lo.l.! to kneel down, 

and t.h1~n shot ir; tt1e Lack of the ii~..1:tl. ·rhcre wa.e no 

ment.1..::-u of bennie Du!>hne- t l, th1c.· yc,t.•1H1 r:::an who was shot 

in the Hctnic fashion t.h1,;; Vl~ry nF!xl r.iqht. You see, ve 

have a ten<lf=ncy to foe,,& on Jiff~_-rcf)t. t:.t.ings, to look 

at life, to look at crune., from a ditferent perapective. 

I suppose thc1t is why so~ aro in v11t! l>uainess and otheri­

-105-



Case 3:00-cv-00233-GMN-VPC   Document 124-2777465   Filed 06/23/05   Page 116 of 312

2 

3 

4 

5 

of U6 .a.re in c.nother. 

It iu interesting, I think I mentioned in my 

openl.n<J t.hat I suopected 1uuch of what. you would be 

f.iceJ with t.otiay wu.:., ttie d~cat.h pendlty, and the elaborate 

and well written d.Igume11t of counsel only verified 

6 thc1t. 'J'ht.i detailed studieb on the d1;-ath penalty. How 

7 

8 

effect.:Lvc. it 1.e or is not. wrien:: i L i::; being used 

and where it hden't been used. It w<Li interesting. 

9 One of the couunent.s c.hat came from Mr. Herring was 
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that lu:: ll.s.id "I have ruude the argumer,.t again at the 

death penalty," and then he plead that. you not apply 

it i.n this CAb<L 'i'h~ argument wa:c. aqainst the death 

penalty. It .l.l:!. iut.:er~sting U1at ,.,. tr.an who helped draft 

our law now fe~ls Lhat the law is nut appropriate. My 

suggestion is that the pla~e lo cr1an.ge th!:! law is wh•re 

the ld\,' was n1ud~, .ln t..he l~gi.slabn·~. Tell these facts 

.;;1nd fiqurcs t.nat 1,,•t!.Ce pl.;1-::::c:H.l on lhf~ ~u.J.rd to them. 

S!-Jt:ct..:inq uf tdcts Jn.:i f.1.11u.re, you Know, it 

Wil!3 1.nl.E::Lt.,.t.1.,,J, UH: s::orup,<tri:;on b.::t.wueu tJu:.i Sta.ta of 

Main~ i1nd t.hL: St.a\..1:;, .::.,f Ncvao.i:i for u11.1r:otir rate■. I 

would :.:;ubmit. t.bul it i.s not cur i;;iL.e, but maybe some 

chings about our St.att: -- our culture and our buainaaa 

would t.en<l t.o inflate our murdur rate compared to 

The stat.es that had low death rate• or ruurder 

rates l:.,ecause they had the d~ath .>1,.malty, but the question 

•..ras never an~wererl which ,.;ailie fir.:>t., the low murder rate&, 

or the dec1t.h penalty? I would tml:.mi.t thltt it would 

qonerally be t.he luw di:dt:.h ratt::: ~.<.1.<>te<l before doing 

,tway with th,;;: de.:ith pen.::ilt.y. 

Th~re wa~ a lot of t.a.lk aoout deterrents. M.r. 

Herrinq alAtud thd.l uue of the la :y~,H- argument• in favor 

of the dt,ath penalty is that it ia d deterrent to crime 
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and to murder -- a deterrent. I 1: di scour ages other 

people. Well. let me te 11 you i 1: is a deterrent.. It 

is an atisolute deterrent, it io .a ,!eterrent who is con­

victeJ and sentenc,,;d und(;r the d(•ath penalty, that 

person ,.,on't :-,~urder <HJllin. 

The death r1enalty :t.lnc 1f> ,l Little bit like 

some other thinqa thdt we can L:ot:1pare it to when you are 

talkinq about deterrent3 and ho..,. eff1.:ct:ive they are. 

How do you mc~,sure that? PicturE .:, co,.1istline and a 

10 lighth,::.,use sit.ting on it. That 11.nhLhouse opera.tee 

ll 

12 

I 3 

14 

sendinq out ,1 siqnal, warning shJ t-::.. How often does it 

eave a shiiJ fr,-;m c:.rushinq int.c th.c 1 ocl\a? We don't 

know, !:..ut do ,;,; tk '1tr/d.y with liqt,th.:.,ubt..:S? 

How oft.-;r, does th~ .J.ca.ch p.:intilty deter 60Jll8one 

15 from k.lllinq anotht.r pc:rsvi,? \-,;c1 Jon' L know. Should. 

16 we do ,iway with th<c <k.ath ,_-,ena.lty? 

17 Th~r,1 hil!:, l.Jet!n a lot ot t<1lk about the Bible, 

I 8 

19 

20 

21 

22 

2.l 

2•1 

25 

26 

27 

18 

scriµturbs, Ct.,i:.,t, churches. Fen· ::;.c,ine two thousand 

years, Chrb;:;t.ictnit.y h,H> boe11 on this edrth to do away 

with s:1.n. Ho.,-, it hdf,f->enc<l7 U&in:;i the same argument, 

should we do a"'•ay \,-1U, th1;:1 churchJs, the Bible, Chria­

tiani ty? I would sut,rni t \,;t;:- r.hc-u l, l not. 

Reyardinq the Bible, yolj kno..., there has been 

a lot c.f use of it, particularly by Mr. Herring. I 

read the BiblL' from time to tiID~, not <.t lot, but a little 

bit. It is diaturbinq to set? it 1:iisue:;ed. And I believe 

it has. I Lelievc .it'1,; lk•crn misqi:ot.e-:i. It's been 

miuim1,li~d. 

lt v,.is .1nt~rt!..;llnq ir. U.e clot.ing of tha trial 

talking wi::.h l°!.t!vil aft.~r forty d.a::, s in t.he wilderneas, 

about d,t0Lla1r tirne of c:hQDinq dc1,;j 1., t,ut., mdk.ing the 
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comparison tu Robert, and yet the OEifE?nse wa.11 delusions 

and .1..1.ainuat.1on:i, not the real devil. Did Christ 

hallucindte am] 1:>ee a delusion or <lJ d Robert really 

see ti'ie devil? Mi~use<l, miaappl:i.,;:ei, 

He s<1id it would Ue a pe:rvenJion for anyone 

to ta:,e the flew 1'estdment, t.h,; '''"'"' la .... , and use it to 

support the <leat.1 ~,,..,na l ty, but it c;.,n Ue. clone. Christ:. 

was t,;mpted by some of the t_;l1ct1.·c1ci1_c, J_n lhe 22nd chapter 

of Matthew. They had a COJ..n. Tli,,y W(~.Ce chdllenging 

him dbout wl1ether or r,ot. t.ht!- Lril>Llt: bhould be pai<l to 

Caesar, hoping t.hat th~y cuulG t.cip hl.lll up, that he 

12 might say, 1,0, don't pay it, thu:c; u,k iug hirn against 

13 the 9,:wernment or, yes, du pcty it, underJru.ning his 

14 

15 

16 

17 

I 8 
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25 
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27 

28 

29 
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cornmitUn12nt. t..o tht::: Lord; ctnd wti,:it w;,.s hiti: response? 

'l'he re::sponse was rench:~r unto Caesar that this is 

Caesar'H and render unto God that which is God's. 

After Clirist. etit.aolisht.,O. Utclt church and left 

a gre.:tt apostle named Paul cam~ a10r1g. He wrote a lettfJC 

to 'f1.t·ur; and sa.1d to follow the ~;,w of the land in the 

first verHe of the third chapter of 'fi.tus, and obey and 

be subject to kinqs and rulers. 

There i.s freedom tauqht. ir, the New Testament, 

but t.hat freedom is not with()ut ;:-t:.,H[-•ontJibility. It is 

imposaible to have that. 

Tht!re is mentior1 of some local murder cases, 

a case involving a defendnnt by the name of Aguilar and 

anotht~r one named Dennis Dean. The Aquilar case, I 

really cannot spedk on. See that happened in Lincoln 

County and was prosecuted by anot.her LJistrict Attorney, 

not our office, not mys~lf. 

The D,:rnnl.::> Oean eel.Se l ca.n speak about. 'l'his 

case: ,:,ccurr~J about f lvc: or !,;ix w""eks t.tfter the murder 
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in th:is cab~. Tl."'t. i1ar.-ticu1,,r caat= 1 ;na.de the deciaion 

11ot tc .i;(~ek tht: d,,ath (-'enalt;y. I rMcle that deciaion 

Lased on tt·,t:e s::unc kind of aqqrovat i.ng circumstance& 

that app,::..:1.red before you in thia c,1se. You see each 

case has to be wclqhed 1.cpar<1tely. tach case has to be 

evaluat<c.nl on ils own uorit.!>. CertdL1ly every case ia 

not ai>[.,r-opr L.1 te, ~Ju:: aor,lt". ..:a:Jtti .~1:e .~p1:,ropriate for the 

Th,.•[ e wu~ ,1,l!:rit: 10.1, :ii 1.r,,· .i:.l t.i.qating circW11E;ta.ni;:e 

of t.h,~ youtl1. Th<=': lJUestHw \JiH~ poattd what 1• the 

stand<.1.,-J:t The standard Wttb posed by me. It was posed, 

i>acked by ,"-lcCuire. 1-Jhat i!l the arµropriate standard? 

Mayoc Lhc <>Lrndard c;u.rJht tu 1Jt:1 Lhi1,1 110-w does the 

age of the ruu:_.derl~r ;:omp.-iro tu Lht! arrc of the victim? 

Mitigat:iJJ.g cin:umtitdnce? I would s..ir;·yeut it's not. 

·.rweut.y-· f i V<;! i ., niore t..han an .:Hh°'~1uc1te a9e to take res-

ponsibil.ity. 

Mr. Herrin(J rna,lt:! m~nti,,n ,,f the deterrent 

t~ffect: ,J;jc, c,f th,· d,1.,th '.)(in,1lty, ;tn(J tt.:1.id if you talk 

to peor,lL! iu prisui~ th1:"?Y .,;ou1.J t'.el1 you that the death 

j.>enalty woul,1 ~ave 1HJ effect on what Hu!y did. I would 

t;;ubmit that if you w~rc to go to J.l:!dt:t row and talk to 

ten pt.toplt:: and say had you known the del1th penalty wau 

in existence would it have stopped wh,lt you did? Probably 

not. But what if you talkt:!d to the people who did not 

end on death row7 

You know you hear theSl st.nries of people wh9 

go in and hold up th~ gas st.at.1.0:i. with thoir finger in 

their coat like thi.~ (.1.ndicat.;.1,-:-1) or tho toy gun and 

whdt do they S<'ly? .~dn 1 't U!:le a real gun, I didn't 

WcUlt to hurt Mlybody. I didn't w,;:1.nt. t.he dect.th penalty. 

It's a deterrent.. It works. 
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Then: is noL much ffit'!ntiou uf I'Unishment, You 

know, if you h<..1L1 to s<.1.y that. there 1o1au flOmething that 

is uHi>OJ,ulur, ,,.ayUe i:. is the dedth l-Jen'1lty as a puniah-

u,enl. But I would ,:,ub1n.i.t lhdt puni~luaent ia a legitimate 

use of th~ death i,~halty. Tli<;!r:e 's nut.hing wrong with it. 

You know, I I.it ve thrt:t;! snt.::111 children. It 

sometifil<!b becomes neccssdry t.u <li ~c ipl.i11e them. We 

tried t.,, m,:1kt: the d.i.sc1.r-,lint, ucy w.J.ft."! .-:i.nd I, fit what 

they h.1 ve done. dv nut f<:.<t:l t.hat pLnishment is that 

wrong. '<"here 1.s a t_,_1 .. e dnd a pL.1.c~ dr.d d use for it. 

Li Mars.:::t1 and April one of 

t.h<..! t.h.uiqs 

the evic!cnce ~-ic~ fer it. 

Tht:.! m:...tig.:...Lin<j cir..:ull,SL..11lc.e h1cc..:c, too, I dis-

Wd.nl tc- we c:1r", :1lwa/:. ;-ind sc,ir,ett1inq to ol..:11.u~ a ba<l result­

on. We ..:ct,\ bl.i•iu~ .it v. s11l'./ n 1_..m.tJCf of tt..1ny:.;, but wo 

It is time to rid 

svciety c,f a p.L·oi.>lccrn. 

How is cancer 

t,.1ken out vf lll•~ ,h,Jy? How do we: cure it7 Can we take 

a pill'? C'dn w,· drtr;X :.;;omv ,.,e~lL.:.1.11e fcom a bottle and 

;-:c:; !.;'./H,c:: c1J1<l med.Leino have not 

L 1 >.t.:w .1. ::;e c:ertJ. J.ll peop l. -~ are no longer 

-:'hey i-eucb a point Ly their 

c<mJuct where ti,oy 111....,_·,l L..:, L,s ...:c1t ,,uL, 1.'. Li1,1inated. So, 

the choi,.:e b~cumes l.1.f.:· in nr.;.sw, ur L'lc death penalt.y. 

_:..,L i1,t.-..;rest of society? 

I would llke to tdke you Lack, if I could, to 

a dark 1;iqht iri tl1e C:ity uf N~w York. The night wau 

-110-
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Ma.cch the 13th, l ~64. On that parti,..:ular evening a young 

lady l,y the na::ue ot Kat.hleen Ge11evici, known among her 

frie1Hla a::> Kitty, drove her car into the train atation 

right near hur how~ and began the one hundred foot walk 

t.oward her houlie. AD she walked amonq the street■ she 

saw .u1 the sha<lows ahead of her and off to the aide a. 

Uldn 1J1._dl1.ding. Kitty becdme worric~. He wa• between hex 

dml hHr .Joor. So, she chanc;~d her course from the 

pdr.-.inq lot ._ind h~rl,(~.,-d up the atr<•.,J',: to a police call 

box t(1 t:dll for h,_,1?. St1e didn't qt-:t :nore than about 

tv.enty feec. wh£-n the man c.:sught up ..,,it,h her and he 

13tabbed h~r i..n th1; bdck. Shn began to scream •oh my 

God, dotL 1 t ki.11 me." 

A window a.cross the st.ccet. opened and a man 

yelled "stop that" -:i.nd thf::: atLicker fled. 

Kitt:y Blru,1r;led a lir..t)c w:aye and a few minutua 

later th~ ITld>, came back and attacked her again, stabbin<f 

her :;,..!ver.-11 t1mos ,tiure with the kr1ife. Again someone 

looK.e,J (,uL, <..1 bufa went by, ,1 .::::ry t-0 "!'.,top it". d.nd the 

ctlL.::,.,.;K.~1 wer,~ ar,,l •JOL int.a ii whit.: fJe•lan and drove away. 

Kit.ty ~truqqled from 01.;1. on the street aide-

walk !)ack t(l t.ht riuur no..!Xt to i'..:.L 1-.()u:c•e and the attacke:c 

came U~1,:k, 1-•ilrk~u his car, an,J ::.t<1Llhed her several more 

t.imc~ t.Acfor~ killinq h£r. 

The next day, March the 14Uf a little short 

coiwnn i:1 the New York Times note:J that she had died 

and screams i.Jf hex: d8<H.h had nee":1 h•.:ard but nothing had 

happene,l. 

Tht..cn a r,~w rc:)orter un t.!1~ lJeat followed up 

on the blory and :1,L!l ft'lt..h. Uw i-'clfce ·::01nr-.iissioner. A 

couple of days later, two weeks ldter, March the 27th 

the :.~w York Ti.mt!S ran u story thd.t Ghocked the world 

-Ill-
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when tticy told the story of Kathleen Genevici, •tabbed 

17 timus over n poriod of 3~ minut.ta, &.nd 38 people 

""itne1rned at least part or all of the, incident and not 

one ca.lldd t.hc police until :ihC Wb.U de.r:td. 

on the night of September ;•8th, 1979, Nancy Gri­

ffith died. There weren't 38 peop1t., there to watch, 

but by sitting for two weeks throw1h this trial, you, 

ladies and gentlemen, become the witnesses to a serious 

crime. 'l'he •!uest1.on now ia how you .::-eHpond? What 

will you do about it? 

As I walke<l dO'W'n from the te1~race recently, 

coming down Campton just a couple of d1lys ago, I looked 

over to my riqht and across the buiJjinga, the motels 

down here, I could aee the Silver st.:1.V~ Cafe and the 

laundry and th~ place where Nancy Cr if f i th and ,Tohnna 

Cordova finn: met RoLert Ybarra., Jr., ,ind it gave me 

1:1. chi! 1 to thinlr~ hc.,w thinge; roiqht n<'.lve been if there 

had nc,t been th-3 t:. one chance meeting, that one chance 

way l.Hcitween the,m. What a difference it might have been 

to her life, to her family, to the couununity. 

I would like to close witi1 one last thought. 

It is a little saying that I enjo-y a.nd it goes like thiu: 

"The sadd.:.:et. wordt. of tonque and pen, ctre these four wor~s: 

' It n:i.ght have been.'" What a difference it might have 

been. 

This is tht!: appropriate c,,ae, ladies and 

gentlemen, and the State is a&kinq you to reach a unani1t10u& 

decio.lon that Rol.iert: Yba.rra ahouJ<.J. 1'.eceive the death 

pta?naH.y. 

HY 1'HE COURT: Thal corn; 1 ude& the argument& 

of cm.1nsel, lddics a.r.d gentlemen. 

The Clerk should havt::. U,c ;-:.ctiliff come forward 

-112-
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now to bl.! sworn ,1nd t.o tdke custo..iy c,f the Jury. 

(Wht:reupo,, the b;,iilift 's w.::·rt' t:.worn 
to take charqe of the jury.) 

BY THE COURT: The Clerk ~ill turn over the 

appropriate nu,terials th4t will qo with you. They will 

be in t:he hands of the Bailiff now. 

We will ask everyone in the Courtroom to at.and 

while the jury retires in the hand.ti of the Bailiff. The 

alterna1te wil 1 be kept separate and will not be delibera.ting 

with the jury. Pleaee retire. 

(Whereuoon the iury retired to 
c;oirnat!OC,~ ';:.lJelr ,jeliberacl.ons.l 

J;Y 'f11.C: 1;r_1Ut<i': h.nyor.e Lh<1t. h.:i.M .tnything to 

cto witn tnc ea!:Se !:u.a,l lit! .10 LVntc:u.:t w'.ltl: the Cltsrk'a 

office. 

(\'!hereupon ,;1.t tb~ t,u1...r t;l '..i:4.J the 
Court receetied.) 

.. ' . 

' «<, ,, ;; ' ' .. ~ 
• 
' 
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(1,ncr,:J1,nr, ,,t th,j hou, of ,__;; 2:i the 
ret..:e.St:i WdM cone l uded an,1 t.h~ fol lowing 
!,1.·:..;c.:..:c'--L.:.nr1.:.. hd-.l outu.1Jl: l!ll;.! presence 
at the jury.) 

1'Y 'J.'Hl: CUUH'I': Let the record reflect that 

we have received a quest.ion from the jury, and the 

question reads as follows: 

•violation ot Sec~ton 24SA of 

the Penal Code and reh1t-ed offense 

to the en.me of Section 2-:38A (bJ (2) (c) 

of tne Penal Code. What. WA!I the 

charqe? What is aggravat.sd de&ault7• 

It. is a1gned by David Kt'rr.y Graen, the Foreman 

of th,2 jury, 1 gut!BS. 1'hie has a 1 rm1ny been delivered 

to us in chambers and counsel tor ettch side have had an 

oppor·~un1ty t.o see the questicm, curr~ct, gentleman? 

l.ll.' MR. McGU.UU•;: ·1•r1a t 1. B cori:ect, Your Honor, 

BY i'iH. JUHNS1'0N: Yet., YQt,,r Honor. 

hY THE COUfi'l': Of cour&e we are here in 

opou Court now with only Mr. Ybarn:a present and the tvo 

dttorneys. 'i'hc Jury is 1.n the Juty Hoom. 

Thcrt! nal:f !Jeen a ty[,ed r<=!aponae prepared. 

rt is agrt::eable to t..ho part.1.e3. 1'he r,~sponae reada 

aa follows: 

•violation of Sect.ion :i45A of the 

Penal Code and relatea otfense to the 

cr.1.me of Section 288A(b) {21 (<:) of the 

Penal Code l.& a felony .1.r,volving the 

use or threat of violence '=,O the person 

of another. 

"Dated thia it>th day o1. June, 1981. • 

It. is to oe eigned by the lJJ.strJ.ct Judge and 

deliverud tot.he jury. Io that aqreEiable with the partit1a. 

-114-
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<1ti .i.n anowcr t.o Lh....,ir qUL'!:>l-tun·( 

HY MR. ,''.cCLlhL; Y~~, .1.L i6, Your llonor. 

ll ..i.b flh<;.: wit.h the Sta.t.e, 

Your llvJ~v.r. 

1d.: 1-,Jlil. .; will ask the 

·,(_ 1J,1 hctve it back 

lit::CJ.U;,c .. t. _.).;j til..:J ..I.hf< 1,1<.1.de a /><..1~ •.1f Ll:e record, t.he 

_;,r ::.r.,.-1 .._·uuld j".lat be advised 

Rc1th~r Uan bringing tham up-· 

rt .u,, f o·Jr Honor. 

B'/ ':•~1J.t ~.s f1:-1e, Your Honor. 

/,lr.l.yLL. The Cuurt will 

he: in r~..;:odsli t.h,.jn ctnd '-'e will sec wLdt 1ldppens noxt. 

(Wh..:,rcupon at the hour of 6:2a the 
Coure recessed the proceedl.ngs.} 
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STA'rE OF NY.VADA 
SH. 

COUNTY OF WHITE PIN£ 

I, RENEE SILVAGGIO, CSR, Official Court Reporter 

of Ute !)eventri Jud1.c1.dl District Court of the State of 

Nevadu, iu and for the County of Whit,:3 Pine, do hare.by 

certify that I was present in Court during all the 

proceedinq~ had and testimony given in the above-entitled 

Court h•t!ard in Ely, Nevada, on the 26th day of June, 

198], a.rld took verbatim stenographic notea thereof, 

,u,d thdt the foregoing three pages contain a full, true, 

and cor:rect transcription of my stenoqraphic notea 

taken as aforesaid, and a full, true and correct copy 

of d.11 proceedings had and t.estimony 9iven to the 

best of my aoility. 

Rc:m:£ SILV.AGCIO, C.S.R. 122 
Official Court Reporter 

-ll~tl1 dnd last paqe--
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