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This Court should stay the district court proceedings concerning  

the execution of the judgment of death of appellant Robert Ybarra, Jr.  

while his  habeas appeal is pending. Although NRAP 8 is more  

applicable, a  stay is warranted under NRAP 8  or under NRS 176.415(6). 

The State’s  opposition does not demonstrate otherwise.  

I.  Argument  

A.  Ybarra is legally entitled to seek a stay under NRS 
176.415(6) or NRAP 8.  

Ybarra moved to stay the proceedings in the Seventh Judicial 

District Court in Case No s. CR-0001511 and HC-2140004 under NRAP 

8. See Mot. to Stay (Nev. Jan. 24, 2025) [hereinafter Mot.].  The State 

responds that Ybarra cannot seek a stay of criminal Case No. CR -

0001511 because he appealed his habeas petition dismissal  in Case No. 

HC-2140004, and no appeal of his criminal case is pending. See Opp. to 

Mot.  Stay, at 1–2, (Nev. Jan. 30, 2025) [hereinafter Opp .]. 

The State characterizes its  pursuit of Ybarra’s execution in the 

criminal case as unrelated to Ybarra’s act of seeking relief from 

execution through habeas. See id . at 2–3. This elevates  form over 

substance. The issue is simple: Ybarra cannot have his appeal 
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appropriately considered by this Court  if he has already been executed. 

Thus, he requires a stay in the criminal case to stop the criminal 

proceedings concerning  his execution so that his appeal —that 

challeng es his execution—can be reviewed.  The Legislature expressly 

recognized the interrelationship between criminal and habeas 

proceedings as postconviction matters must be “filed with the record of 

the original proceeding to which it relates” and assigned to the original 

judge or court” whenev er possible. NRS 34.730(4).  If the State was 

correct the statutory postconviction remedy would be a nullity as a 

challenge to a judgment of conviction or sentence would not apply to the 

very criminal case to which it relates.   

Moreover, NRAP 8 contemplates that a stay may issue from this 

Court for a lower court case even if under different case numbers: an 

original writ proceeding, like the habeas appeal here, is a case separate 

from an underlying district court case. See  NRAP 8(a)(1)(A) 

(contemplating stay of district court  proceedings pending resolution of 

original writ before this Court) . 

The State also argues that NRS 176.415 (6) should govern a stay 

here because NRS 176.415 provides a vehicle for stays of execution and 
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NRAP 8 provides a vehicle for stays more generally. See Opp. at 2. The 

State is incorrect. Ybarra can pursue a stay under either NRAP 8 or 

NRS 176.415(6). There is no rule barring him from seeking a stay under 

NRAP 8, and the State cites no support . See Opp. at 2. Indeed, NRAP 

8(f) outlines the steps following the entry of an order from this Court 

staying execution of the death penalty. Ybarra can also rely on NRS 

176.415(6) because NRS 176.487 explicitly contemplates that a stay 

“shall enter” while a “prop er postconviction petition” is considered 

during a “ subsequent appeal.” 

Regardless, NRAP 8  is the appropriate procedural vehicle here. As 

the State emphasizes, there is no active warrant of execution. See Opp. 

at 9. The language of NRS 176.487 implicitly  presupposes an active 

execution warrant. See NRS 176.487(6) (“The court cannot decide legal 

claims which are properly raised  . . . before the execution of sentence. ”). 

NRAP 8 has no such limitation . A stay of the lower court proceedings 

also serves interests of judicial economy as it allows a petitioner to seek 

a stay when the grounds for the motion are known rather than waiting 

for an act ive execution warrant and requiring this Court to act within 
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the three week timeframe provided in NRS 176.495(2).  Cf. NRAP 27(e) 

(emergency motions must be “filed at the earliest possible time”).  

B.  A stay is warranted under NRAP 8 . 

Notwithstanding the State’s opposition, all four factors under 

NRAP 8 weigh in favor of staying the proceedings so that Ybarra’s 

appeal can be heard.  

1. The object of Ybarra’s appeal will be defeated 
if he is executed before his appeal can be 
considered.  

First, Ybarra asserted that if the stay is denied and he is 

executed, the object of his appeal will be defeated because he will not 

benefit from a ruling that he is ineligible for execution. See Mot. at  6–7. 

The State  responds that the object of the appeal will not be defeated if 

the stay is denied because  the object of the appeal is to have the 

dismissal  of the habeas petition reversed and remanded. See  Opp. at 8 –

9. The State  therefore  suggests that the object of the appeal is unrelated 

to a warrant of execution. See id. at 8.  

But Ybarra’s execution would moot the object of his appeal; they 

cannot be more related . If the State’s point is that it will not seek an 

execution warrant as long as the appeal is pending before the Nevada 
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Supreme Court, then Ybarra agrees that a stay is unnecessary.  

However, without this guarantee, Ybarra faces imminent execution 

before this  appeal has been decided. 

Indeed, the State has already moved th e district court to issue a 

second supplemental warrant of execution “on or about February 12, 

2025.” Ex. 11. The State’s request requires the execution “be carried out 

no less than 15 days but no more than 30 days following the issuance of 

the warrant of execution.” Id. at 251. Considering the time required for 

briefing, argument, and resolution of the appeal , Ybarra’s appeal cannot 

be decided before execution if the second warrant is issued  and carried 

out. Absent a stay, it is likely that Ybarra will be executed before this 

Court  has adjudicated his claim s that  he is ineligib le for execution.  

2. Execution is an irreparable and serious injury.  

Second, Ybarra asserted that he would suffer the most irreparable 

and serious injury of execution if the stay is denied. See  Mot. at 7 . The 

State concedes Ybarra is correct but counters that the appeal can go 

forward,  and no execution is at hand , because no warrant is pending. 

See Opp. at 9 . This is disingenuous. With one hand, the State seeks an 

execution on or about February 12, 2025; with the other the State 
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argues against a stay because the execution date has not been yet set. 

Regardless, the analysis of this prong is simple: there is no more 

irreparable and serious injury than death.  

3. The State does not dispute it will suffer no 
injury.  

Third, Ybarra asserted that the State would suffer no injury if 

these proceedings are stayed. Mot. at 7 . The State does not disagree. 

See Opp. at 9 .1 Nor could it. Both the State and Ybarra have an interest 

in vindicating the state and federal interest in the due process of law. 

Harris , 901 F.2d at 727.  

4. Ybarra is likely to prevail on the merits.  

Fourth, Ybarra asserted that he is likely to prevail on the merits 

because he presented a substantial case with serious legal questions. 

See Mot. at 8–14. Ybarra argued the district court  erred by denying the 

habeas petition without ordering the State to respond, argued the 

 
 

1 Instead, the State seeks to parse the legal reasoning of Harris v. 
Vasquez, 901 F.2d 724 (9th Cir. 1990), a federal habeas case construing 
a no-longer -in -effect version of 28 U.S.C. § 2254. Because those legal 
issues do not relate to the legal issues presented to this Court, the 
State’s analysis of Harris  is unhelpful. It  simply takes issue with the 
case that Ybarra cited for the principle that the State also has an 
interest in preventing unconstitutional executions. See Opp. at 9.  
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district court  erred by conflating federal and state legal standards, and 

made arguments with respect to the claims in his petition to illustrate 

that he presented a substantial case with serious legal questions on the 

merits. See id. 

The State summarily concludes that Ybarra’s claims were 

correctly rejected and suggests  that the district court’s  act of denying 

the petition without a hearing and without ordering a response 

supports the conclusion that Ybarra’s claims lack merit. See  Opp. at  2, 

9–10. However, the State does not engage with Ybarra’s argument that 

the district court’ s dismissal failed to comply with NRS 34.745(3). 

Further, the State fails to respond to Ybarra’s argument that the 

district court  conflated federal and state la w standards in its decision to 

dismiss the petition.  Both arguments amount to serious legal questions 

as the district court’s  reliance on inapposite case law interpreting the 

federal habeas statute constitutes manifest error.  

The State similarly fails to refute that Ybarra presented a 

substantial case with serious legal questions on the merits of his claims . 

In Claim One, Ybarra  asserted that his intellectual disability renders 

him ineligible for  execution. See Mot. at 9 –11. The State responds 



8 

elsewhere in its opposition that Ybarra’s intellectual disability claim 

was previously denied  and is barred by law of the case. See Opp. at 5–6. 

It also counters that Ybarra’s argument  that he is entitled to relief due 

to new facts and new law is unavailing because Ybarra relied on cases 

that existed yet were not included in his 2017 petition . See id. at 6.  But 

the State cites no support for the proposition that Ybarra’s failure to 

cite these cases in his 2017 petition —which did not raise his intellectual 

disability —somehow waived his right to rely on them in support of this 

petition raising intellectual disability with new evidence. Id.   

And the State does not dispute that Ybarra’s claim includes facts 

from four new expert reports since his 2008 evidentiary hearing, which 

demonstrate  score consistency that cannot be due to malingering. See  

Mot. at 1 0. The State also does not address the fact that malingering 

was the critical factual finding upon which the previous denial of the 

claim was predicated.  And the State fails to rebut  that Ybarra’s 

substantially new evidence is a recognized exception to law of the case . 

See Hsu v. County of Clark , 123 Nev. 625, 630, 173 P.3d 724, 729 (2007). 

Further, the State fails to refute that the claim is not barred because 

executing someone with intellectual disability, like Ybarra, would be a 
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miscarriage of justice excusing any procedural default. Pellegrini v. 

State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001), abrogated on other 

grounds by Rippo v. State , 134 Nev. 411, 423 n.12, 423 P.3d 1084, 1097 

n.12 (2018). 

In Claim Two, Ybarra asserted that  his severe mental illness 

renders him ineligible for the death penalty. See Mot. at 11.  The State  

counters elsewhere in its opposition  that Ybarra urges a reading of 

Chappell v. State , 137 Nev. 780, 501 P.3d 935 (2021), that narrows its 

holding. See Opp. at 6–7. However, the State reads Chappell  too broadly 

as excluding every claim of ineligib i l it y based on severe mental illness 

when Chappell  was decided in the context of a petitioner with fetal 

alcohol spectrum  disorder . See id. at 790, 803, 501 P.3d at 951, 960. 

Moreover, the State does not engage with Ybarra’s argument that 

Chappell  is not determinative because standards of decency  have 

evolved since the opinion  was issued. See Mot. at 11 –12.  

In Claim Three, Ybarra asserted that Nevada’s death penalty 

statutes are unconstitutional because he cannot raise his own 

incompetency to be executed . See Mot. at 12. The State’s only respons ive 

argument is that this claim is barred by the law of the case because it 
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was raised in Ybarra’s 2003 petition. Opp. at 6. But it was not. Nor was 

that the basis of the district court’s denial. See  Ex. 2 at 165–66. Rather, 

the district court held that this claim is not cognizable in habeas. Id.  

However, this Court has already alluded to the possible 

unconstitutionality of this statute. See Calambro ex rel. Calambro v. 

Second Jud. Dist. Ct. (State), 114 Nev. 961, 973, 964 P.2d 784, 801 

(1998). This itself reflects merit.  

Whether this claim is cognizable in habeas, however, itself poses 

an important legal issue because NRS 176.425 appears to be the 

exclusive remedy by which a condemned prisoner may seek a 

competency determination. If this claim is not cognizable in habeas, it is 

not obvious that Ybarra can raise his incompetency to be executed in 

habeas either , given incompetency to be executed is not a claim that 

“the conviction was obtained, or that the sentenced was imposed, in 

violation of the Constitution of the United States or the Constitution or 

laws of this State.” NRS 34.724(1).  

Thus, given Calambro  and NRS 176.425 on the one hand, and the 

limited cognizability of habeas claims on the other, Ybarra raised these 

issues both in this habeas case and in a separate complaint before the 
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Eighth Judicial District Court. 2 Notwithstanding that Ybarra raised 

this both in habeas and directly as a challenge to the statute, Ybarra 

has not received a stay, an  evidentiary hearing, or a competency 

determination in any case.3 Guidance is needed from this Court to 

clarify which procedure an incompetency -to-be-executed claim  should be 

litigated  in ; the threshold showing  required; and what type of legal 

action is to be filed.  

In Claim Four, Ybarra asserted  that he is incompetent to be 

executed. See Mot. at 13 –14. Elsewhere  in its opposition, the State 

counters that Dr. Price’s initial opinion  allegedly failed to strictly 

comply with NRS 53.045 for declarations executed outside of Nevada  

and that this claim  was pleaded “to such a deficiency that no hearing 

was triggered.” See Opp. at 5.  The State also responds that this claim is 

barred because Ybarra raised it  in his 2003 petition and no relief was 

granted. See id.  at 6.  

 
 

2 Ybarra was housed, with the rest of Nevada’s death row, at High 
Desert State Prison at the time this lawsuit was filed.  

3 At a hearing on January 28, 2025, Ybarra’s motion for 
preliminary injunctive relief in the Eighth Judicial District Court was 
denied. 
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The State does not dispute, however, that Dr. Price’s initial 

opinion tracks the very statutory language that should trigger a 

competency hearing. Compare Ex. 23 with  NRS 176.425(1). Further, the 

conclusion is also sufficient under federal law to trigger the right to a 

competency hearing. The United States Supreme Court has articulated 

that the standard for triggering an evidentiary hearing is whether there 

are reasonable grounds to believe the petitioner is incompetent. See 

Pate v. Robinson, 383 U.S. 375, 387 (1966) (“In the event a sufficient 

doubt exists as to his present competence such a hearing must be 

held.”). Dr. Price’s initial opinion satisfies the Pate  standard by 

indicating that there is good reason to believe Ybarra is incompetent. 

Thus, the district court erred in concluding that Claim Four was 

insufficiently pled. See  Ex. 2 at 167.  

And the State says nothing of the fact that Ybarra supported his 

claim not only with Dr. Price’s initial opinion, but with two evaluations 

conducted by Dr. Price. See Mot. at 14 n.10.  

 The State is further  incorrect that Ybarra’s claim is procedurally 

barred. The claim Ybarra raised in his 2003 petition was factually 

distinct from the claim he raises now. In his earlier petition, the claim 
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was raised in an anticipatory fashion  specifically to preserve the issue 

and “avoid any possible implication of waiver of this claim;” as a factual 

proffer, the claim relied on the competency issues at trial. See  Ex. 24 at 

86 (“[I] t appears that a claim anticipating incompetence to be executed 

should be raised in an initial petition . . . .”) . Thus, Dr. Price’s 

evaluations constitute substantially new evidence, which is a recognized 

exception to law of the case.  See Hsu, 123 Nev. at 630, 173 P.3d at 729.  

More fundamental ly, the State misunderstands the competency 

inquiry. Ybarra’s claims regarding his in competency to be executed are 

not barred because they are only now ripe. See Stewart v. Martinez-

Villareal, 523 U.S. 637, 643, 645 (1998) (concluding after a warrant had 

been issued for execution that the claim had “not been ripe for 

resolution until now”); Panetti v. Quarterman , 551 U.S. 930, 947 (2007) 

(concluding the bar for successive petition does not apply to claims of 

incompetency to be executed). Com petency is a fluid inquiry and must 

be reassessed when execution is imminent. Thus, it is inapposite to the 

issue of Ybarra’s present incompetence that this Court rejected an 

incompetency-to-be-executed claim more than 20 years ago, when the 



14 

claim was not ripe and justiciable, particularly so because there was no 

hearing on that claim.  

Finally, Ybarra asserted that  balancing the equities weighs 

heavily toward entering the stay  because preventing additional “delay ,” 

is far outweighed by the possibility of unconstitutionally executing 

someone. Mot. at 14.  The State concedes the point, providing no 

argument to the contrary.  

In sum, t he balance of equities and all four factors weigh in favor 

of a stay under NRAP 8 . 

C. A stay is required under NRS 176.415(6) . 

As a threshold matter, the State argues that NRS 176.486 does 

not apply because Ybarra is not challenging his conviction or sentence  

in habeas. See Opp. at 4 –5. The State is incorrect. The statute applies 

because Ybarra’s habeas petition raises claims th at  he is ineligible for 

execution because he is intellectually disabled, incompetent to be 

executed, and severely mentally ill.   

The considerations in NRS  176.487 operate as a factor test . 

Weighing the six considerations under NRS 176.487, this Court is 

required to stay the proceedings concerning the warrant of execution.  
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1. Ybarra ’s petition raises constitutional claims 
that could not have been raised previously 
and/ or that can overcome procedural bars . 

The State argues that NRS 176.487(1) does not apply because this 

petition is not Ybarra’s first petition. See Opp. at 5.  The State overlooks, 

however, that Ybarra raises claims that could not have been raised 

previously . For example, Ybarra’s claim that he is incompetent to be 

executed could only be raised now because execution is imminent . See 

supra  Section I. B.4. In addition, Ybarra’s claims that his intellectual 

disability and severe mental illness render him ineligible for the death 

penalty can overcome the procedural bars because  it would be a 

fundamental miscarriage of justice to fail to consider them.  See 

Pellegrini , 117 Nev. at 886-87, 34 P.3d at 537 (providing exceptions to 

the procedural bars of NRS 34.810).  

2. Ybarra’s petition is jurisdictionally 
appropriate, satisfies an exception to 
timeliness , and does not set forth merely 
conclusory claims.  

The parties do not dispute  that jurisdiction is appropriate  under 

NRS 176.487(2). 
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As to timeliness , the State summarily  concludes that Ybarra’s 

claims are not timely  because remitt itu r issued in 1984.  See Opp. at 5.  

Again, the State misunderstands the timing of the competency inquiry. 

Ybarra’s claim that he is incompetent to be executed satisfies timeliness 

because the claim was not ripe for review in earlier proceedings.  See 

supra  Section I. B.4. Further, Ybarra overcomes the timeliness 

requirement because it would be a fundamental miscarriage of justice to 

fail to consider his claims. See Pellegrini , 117 Nev. at 886 -87, 34 P.3d at 

537. 

The State summarily asserts that Ybarra’s claims are conclusory. 

See Opp. at 5. The State specifically argues that Claims Three and Four 

are conclusory because no competency hearing was triggered and 

because the claims  relied solely on Dr. Price’s initial opinion that 

allegedly failed to strictly comply with  NRS 53.045. See id.  

The State’s assertions are belied by the record. None of Ybarra’s 

eligibility-for -execution claims are conclusory. S ee State v. Haberstroh , 

119 Nev. 173, 188, 69 P.3d 676, 686 (2003), as modifie d (defining 

conclusory claims as including those “without any specific facts or 

argument  to support ” them ). 
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As an initial matter,  the State confuses Claim Three with Claim  

Four. As discussed in Section I. B.4, Claim Three is a purely legal claim . 

The State’s arguments thus pertain only to Claim Four.   

The State’s arguments regarding  Claim Four  are unsupported . As 

discussed in Section I.B.4, Dr. Price’s initial opinion tracks the very 

statutory language that should trigger a competency hearing  and 

satisfies the Pate  standard. Moreover, the State’s assertion that this 

claim is supported only by Dr. Price’s initial opinion is incorrect . Ybarra 

provided additional facts of his  incompetence from Dr. Price’s two 

subsequent evaluation s. See Mot. at 14 n.10.  

Ybarra also provided specific facts for his other ineligibility 

claims.  Ybarra’s claim that severe mental illness renders him ineligible 

for execution draws factual support from his continuous schizophrenia. 

For example, the claim includes facts regarding delusions Ybarra had 

that affected his ability to work with his attorneys and mental 

disruptions in his ability to discuss the facts of the case with his 

attorneys. Ex. 1 at 78–79. Ybarra’s  stay motion detail ed facts from his 

petition that support his  claim that inte llectual disability renders him 

ineligible for the death penalty. See  Mot. at 9 –10. 
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For each of these claims, Ybarra makes arguments that applying 

the law to the facts in the petition render his execution 

unconstitutional. Ex. 1 at 28–90, 96–101. In sum, Ybarra ’s petition is 

jurisdictionally appropriate,  satisfies timeliness , and includes claims 

that are not merely conclusory.  

3. The constitutional claims in Ybarra ’s petition 
can overcome any procedural bar.  

The State asserts that the district court found all of Ybarra’s 

claims procedurally barred . See Opp. at 5. In particular, the State 

argues that Ybarra’s intellectual disability claim was previously  denied, 

his claim is barred by law of the case, and his argument that he is 

entitled to relief due to new facts and  new law is unavailing . See Opp. 

at 5–6.  

Ybarra’s intellectual disability claim is not procedurally barred. 

See NRS 176.487(3). As discussed in Section I.B.4, the claim is not 

barred by law of the case.  The claim is further not an abuse of the writ 

because it was raised in previous petitions. See NRS 34.810(3). And i t is 

not barred by laches given Ybarra’s  new evidence because his 

reasonable diligence would not have pro vided the  factual basis  to raise 
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this claim sooner  (i.e., the consistency of test scores over the period of 

twenty years) . See NRS 34.800(1)(a). Moreover, the claim overcomes the 

successive petition and any  other  procedural default bars because it  

satisfies the miscarriage of justice exception. See  Pellegrini , 117 Nev. at 

886-87, 34 P.3d at 537.  

Ybarra’s incompetency to be executed claim is also not 

procedurally barred. The State argues that Ybarra’s incompetency 

claims are barred by law of the case because Ybarra raised them in his 

2003 petition and no relief was granted. See Opp. at 6.  

Regarding Claims Three and Four, the State again mistakenly 

conflates the two. Ybarra raised his purely legal Claim Three for the 

first time in his current habeas petition. See  Ex. 1 at 94. It is thus not 

barred by law of the case.  Regarding Claim Four, as discussed in 

Section I.B.4, the 2003 claim was factually distinct . Thus, Ybarra’s 

incompetency -to-be-executed claim  is not barred by law of the case . 

Moreover, neither  claim  can be successive, an abuse of the writ, or 

barred by laches  because they are only now ripe. See supra Section 

I.B.4 . 
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And Ybarra’s severe mental illness claim is not procedurally 

barred.  It is neither successive nor barred by law of the case because it 

was raised for the first time in the present  petition. Ex. 1 at 88. His 

claim is also not barred by laches because it  relies in part on the 

argument that evolving standards of decency prohibit the execution of 

someone with severe mental illness in Nevada. Ex. 1 at 86–88. 

Therefore, his reasonable diligence would not have resulted in 

knowledge to raise this claim within the  relevant five -year period, 

which would have been in 1987 . See Ex. 25 at  90–91. And , the claim is 

not barred  by abuse of the writ and any other procedural default 

because it satisfies the fundamental miscarriage of justice exception. 

See Pellegrini , 117 Nev. at 886- 87, 34 P.3d at 537.  

4. Ybarra ’s petition presents substantial grounds 
upon which relief may be granted and valid 
justifications for claims not being presented 
earlier.  

Ybarra asserted facts and legal bases that demonstrate the 

substantial grounds upon which relief may be granted for his claims 

that he is ineligible for the death penalty due to incompetency, severe 

mental illness, and intellectual disability. See Mot. at 9 –14. The State 
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baldly asserts that relief under NRS 176.487(4) is unavailable to Ybarra 

because he does not satisfy the standard. See Opp. at 6.   

The State misunderstands what NRS 176.487(4)  requires. It  does 

not require that Ybarra’s claims have prevailed or that they necessarily 

will prevail on the merits. Rather, the relevant consideration is whether 

the claims present substantial grounds upon which relief may be 

granted. As Ybarra argued in his stay motion and elsewhere in this 

reply , his eligibility claims meet that threshold, and he is justified in 

raising the claims now. See Mot. at 9 –14; supra  Sections I.B.4  

(discussing ripeness of incompeten cy claim)  and I.C.1  (discussing 

miscarriage of justice to fail to consider claims now) . 

The State also argues , specific to Ybarra’s severe mental illness 

claim , that Ybarra urges a reading of Chappell  that is too narrow. See  

Opp. at 6 –7. As discussed in Section I.B.4, the State is incorrect.   

5. Ybarra ’s petition asserts claims based on 
specifi c facts and  law that, if true, would 
entitle him to relief.  

Ybarra detailed the specified facts and law for his claims that he 

is ineligible for execution due to incompetency, severe mental illness, 
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and intellectual disability, that , i f true, entitle him to relief.  See Mot. at 

9–14. 

The State simply concludes that its arguments and Ybarra’s past 

denial s of relief show that no relief would issue on Ybarra’s petition. See  

Opp. at 7. Here, too, the State misunderstands the standard. NRS 

176.487(5) contemplates whether relief would be appropriate if the 

provided facts and law were taken  as true. Mann v. State , 118 Nev. 351, 

354–55, 46 P.3d 1228, 1230 (2002). If it is taken as true that Ybarra is 

presently insane and intellectually disabled, it is undeniable that he is 

legally ineligible fo r execution and is entitled to relief.  

6. Ybarra’s claims cannot be decided before 
execution.  

Lastly, the State baldly asserts that the factor  of whether the 

Court cannot decide properly raised  legal claims before the execution of 

sentence does not apply. See Opp. at 7.  

This argument is disingenuous. Although the warrant for 

execution was deemed moot following the temporary administrative 

stay imposed in the Eighth Judicial District Court, that temporary stay 

expires on February 11, 2025. See  Ex. 10. The State has already moved 
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for a second warrant to issue “on or about February 12, 2025,” Ex. 11 at 

251, and that request remains pending before the district court.  

Moreover, the State’s request says that the execution will “be carried 

out no less than 15 days but no more than 30 days following the 

issuance of the warrant of execution.” Id.  Considering the time needed 

for the parties to file their briefs and for this Court to decide the case, 

the State’s own filings confirm that Ybarra’s appeal cannot be decided 

before execution if the second warrant is issued on the time frame it 

wants.  

 Weighing all six factors, this Court is required to stay the 

proceedings concerning the warrant of execution.  

/ / / 

/ / / 

/ / / 

 

 

 

 

 



24 

II.  Conclusion  

For the foregoing reasons , Ybarra respectfully requests that this 

Court stay proceedings in the Seventh Judicial District Court 

concerning the  warrant of execution pending the resolution of his 

appeal. 

DATED this 4th  day of February , 2025. 

Respectfully submitted,  

Rene L. Valladares  
Federal Public Defender  
 
/s/ David Anthony  
David Anthony  
Assistant Federal Public Defender  
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25 Ely, Nevada,pursuantto astatecourtjudgmentofconvictionandsentenceofdeath. Respondent

26 E.K. McDaniel is thewardenof Ely StatePrison,andBrian Sandovalis theAttoreyGeneralof

27 theStateofNevada.TheRespondentsaresuedin theirofficial capacities.

28

SEVENTHJUDICIAL DISTRICT COURT

WHITE PINE COUNTY, NEVADA

ProceduralAllegations

Petitioneris currentlyin thecustodyof theStateofNevadaat Ely StatePrisonin1.

Attorneysfor Petitioner
6

7

8

FRANNY A. FORSMAN
FcderalPublic Defender
NevadaBar No. 00014
MICHAEL PESCETTA

3 AssistantFederalPublicDefender
NevadaBar No. 2437

4 330SouthThird Street,Suite700
LasVegas,Nevada89101

5 Phone(702)388-6577
Fax (702)388-5819

23

24

9

10 ROBERTYBARRA, JR., ) //-d_03232z
) CaseNo. 1511I Petitioner, )
) PETITION FORWRIT

12 vs ) OFHABEAS CORPUS

E.K. McDANIEL, Warden,etal.,
) [Post-Conviction]

13 )

14
)

(DeathPenaltyHabeasCorpusCase)Respondents. )
)

15

16 ThepetitionerRobertYbarra,Jr.,by andthroughcounsel,herebyfiles thispetitionfor a

17 writ ofhabeascorpus,pursuantto Nev. Rev.Stat.34.724andNev.Rev. Stat.$ 34.820.

18 Petitionerallegesthathe is beingheldin custodyin violationof theFirst, Fourth,Fifth, Sixth,

19 Eighth,andFourteenthAmendmentsof theConstitutionof theUnitedStatesofAmerica,andthe

20 rightsaffordedhim underinternationallaw enforcedundertheSupremacyClauseof theUnited

21 StatesConstitution. U.S.Const.,Art VI, andArticle I, Sections3, 6, 8 and9, andArticle IV,

22 Section21 of theConstitutionof theStateofNevada.
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7 court conducteda perfunctorysupplementalvoir direof thejury. On June24, 198l, thejury

23 found petitionerguilty onall four counts.
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7 Hoyt of theSeventhJudicialDistrict Court. On thatdate,petitionermovedthecourt for achange

8 ofvenue,which wasdenied.Petitionerappealedthedenialof the motion for changeof venueto

9 theNevadaSupremeCourt. On October8, 1980 thecourtaffired thedecisionof the trial court.

I0 Ex. 7.6.'

A penaltyhearingwasconductedto determinepetitioner'ssentencefor the first

On September9, 1980,trial counselfiled a motion for apsychiatricevaluation.

On June9, 1981 the trial resumed.Prior to proceedingwith the trial, thedistrict

On March 31, 1980petitioner'sjury trial commencedbeforetheHonorableMerlyn3.

4.

5.

6.

Pine,Nevada.
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On October6, 1980, theStateofNevadafiled a complaintchargingpetitioner

RobertYbarrawith first-degreemurder,first-degreekidnaping,batterywith intent to commit

sexualassaultandsexualassault.On October30, 1979,apreliminaryhearingwasheld, andMr.

Ybarrawasheldto answerin theSeventhJudicialDistrict Court in and for theCountyof White

,

5

6

25 degreemurderconviction. On June26, 1981,thejury found four aggravatingcircumstances:the

26

27
' Exhibit numbersrefer to the petitioner'sexhibitssubmittcdwith this petition,andreferencesto exhibits

in this petition incorporatetheexhibit as if fully set forth in thepetition. RT referencesareto the reporter's
2g transcriptof thestatetrial.

21

11

I2 On September22, 1980,a hearingwasheld on themotion,andthe trial court found thata

13 questionexistedasto petitioner'scompetenceto stand.trialandappointedtwo psychiatriststo

14 examinepetitioner. A decisionandorderwere filed NovemberI9, 1980, transferringpetitioner

15 to theLake'sCrossingfacility until suchtime ashe hadsufficientpresentability to consultwith

16 his lawyerwith a reasonabledegreeof rationalunderstanding.An order for retumofpetitioner

17 was filed March2, 1981,retumingMr. Ybarrato theWhite PineCountyJail, andthestate

18 District Court. III R.O.A. 420. JudgeHoyt laterdetermined,without a hearing,thatMr. Ybarra

19 wascompetentto standtrial. Petitionerthenchangedhis pleato includea pleaofnot guilty by

20 reasonof insanity.

I
I

I

I
I

I

I

I
I
I

I
I
I
I

/ I
I
I
I
I

0002



4
3

14 violationsof theNevadaConstitutionandthe federalConstitution.'

10 convictionandsentence.Petitionermovedfor rehearing,which wasdeniedon July27, 1984.

7 his openingbriefondirectappealin the NevadaSupremeCourt anda supplementalbriefon May

8 6,1983.3

Petitionerappealedhisconvictionandsentenceson July 28, 1982. Petitionerfiled

On March3, 1982, the NevadaSupremeCourtaffirmedbothpetitioner's

On July 9, 1986theSeventhJudicialDistrict Courtdeniedpost-convictionrelief.10.

7.

8.

Certiorariwasdeniedon February25, 1985. 470U.S. 1009(1985).

9. On March 19, 1985,petitionerfiled a properpersonpetition for post-conviction

relief in theSeventhJudicialDistrict Court,which includedseveralclaims for reliefbasedon

Case3:00-cv-00233-GMN-VPC Document201-1 Filed 01/14/13 Page4 of 99

murderwascommittedby adefendantwho waspreviouslyconvictedof a felony involving the tuse

or threatof violenceto the personof another;the murderwascommittedwhile thedefendantwas

engagedin thecommissionof forcible rape(sexualassault);the murderwascommittedwhile the3

9

6
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defendantwasengagedin thecommissionofkidnapingin the first degree;the murderinvolved

5 torture,depravityofmind or themutilationof the victim. Thejury sentencedpetitionerto death.

24

21

28

27

[he following claimswereraised:Petitioner'sconvictionandsentenceare invalid becausehe was

26 deprivedof his stateand federalconstitutionalrights to effectiveassistanceof counsel;Theconvictionandsentence
were imposedarbitrarily andunderthe influenceof passionandprejudiceand in violation of the Eighth and
FourteenthAmendments;NRS } 2.IO is unconstitutional;Petitioner'sconvictionandsentenceare invalid because
he wasdeprivedof his stateand federalconstitutionalrights to effectiveassistanceof counselon appeal;Petitioner
did not receivedueprocessanda fair trial in violation of the I4 Amendmentto the US Constitution.

20

13

23

16 TheNevadaSupremeCourtaffirmed thedenialon January27, 1987. Ex. 7.5.

17

18

19

15

11

12

The following issueswereraisedon directappeal:whetherNevada'sM'Naughtenrule is an improper
testfor determiningcriminal responsibility;whetherit is a violation of dueprocessof law to requireappellantto
assumetheburdenof proving insanity;whetherthe trial court improperlyadmittedan autopsyphotoof the

2 deceased;whetherthe trial courterred in not dismissingcountsIll and tV of the informationbecauseof lost
evidence;whetherthe trial courterred in admittingappellant'sprior convictionat thepenaltyhearing;whetherthe
trial courterredin makingthe lite sentencesconsecutive.The following issueswereraisedin the Supplemental
Brief: whetherNRS $ 2.090(2),as it was in effect in April 1980,wasunconstitutional;whetherNRS$ 200.033(8)
is unconstitutionallyvagueasapplied in this case;whetherJury InstructionnumberSix impermissiblyshiftedthe
burdenofproofto Mr. Ybarra.
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l1. On March I6, 1987,petitionerfiled a petition for writ ofhabeascorpusin federal

District Court.'

12. On February29, 1988, thecourtdismissedthe first federalpetition for writ of

habeascorpuswithout prejudice.

13. On March3, 1989,petitionerappealedthedistrict court'sdenialof thewrit of

habeascorpus. Theappealwasdismissedby theNevadaSupremeCourton June29, 1989. Ex.

7.6.

l4. On August 14, 1989petitionerfiled a federalhabeaspetition in FederalDistrict

"The claims raisedwere:whetherNevada'sM'Naughtenrule is an impropertestfor determiningcriminal

responsibility;whetherit is aviolation of dueprocessof law to requirepetitionerto assumethe burdenof proving
insanity;whetherthe trial court improperlyadmittedan autopsyphoto;whetherthe trial courterredin not
dismissingCountsIi and1V of the informationbecauseof lost evidence;whetherthe trial courterred in admitting
petitioner'sprior convictionat thepenaltyhearing;whetherthe trial courterredin runningthe life sentences
consecutive;whetherNRS 2.090(2)as it was in effect in April 1980wasunconstitutional;whetherNRS200.033

(8) is unconstitutionallyvagueasappliedto this case;whetherJury InstructionnumberSix impermissiblyshifted
the burdenof proofto thepetitioner;whetherpetitionerwasdeniedeffectiveassistanceof trial andappellate
counsel;whetherthe prosecutorat petitioner'strial andpenaltyhearingcommittedmisconduct.

'The following claimswereraised:petitionerwasdeniedeffectiveassistanceof counselby defense
counsel'sfailure to adequatelyconductthesupplementalvoir dire, by defensecounsel'sfailure to haveblood tests
taken,by defensecounselofferingof insufficientmitigatingevidenceat the penaltyhearing,by defensecounsel

allowing petitionerto be triedwhile beingmedicated;petitioner'sSixth, EighthandFourteenthAmendmentrights
werevíelatedwherethecourtpermittedthejury to remainout of the count'scontrol for fourteenmonths;
sentencingfor boththekidnapingandsexualassaultconvictionsviolatedthe punishmentportionof thedouble
jeopardyclauseof the UnitedStatesConstitution;sentencingfor both thesexualassaultwith substantialbodily
harm and the butterywith intent to commitsexualassaultwith substantialbodily harmconvictionsviolatedthe

penaltyportionof thedoublejeopardyclauseof the United StatesConstitution;thejury instructionsconcering
intent werevagueandconfusinganddeniedpetitionerdueprocessundertheSixth andFourteenthAmendments;
petitionerwasdenieddueprocessanda fair trial undertheSixth andFourteenthAmendmentsby thejudge's
improperstatementthat it was"unfortunatethat thedefendanthadnot pled guilty"; petitioneris incompetentto be

executed;petitioner'sEighthandFourteenthAmendmentrights wereviolatedwherecounselstipulatedat the

penaltyhearingthat a lettercontaininggraphicdescriptionsof thevictim's injuriesbereadto thejury; the useof
an unconstitutionalaggravatingcircumstancecontributedto petitioner'sdeathsentence;petitioner'sEighth and
FourteenthAmendmentrightswereviolatedwhenpersonsagainstthedeathpenaltywerekeptoff of petitioner's
jury; petitioner'sdueprocessrights wereviolatedwhenhewassentencedby thenon-impartialjury which
convictedhim; Nevada'sM'Naughtenrule is an impropertest for determiningcriminal responsibility;petitioner's
dueprocessrightswereviolatedwhenhewas forcedto assumetheburdenof proving insanity by a preponderance
of evidence:petitioner'sconstitutionalright to dueprocesswasviolatedwhen thejury wasnot informedthat

petitionerwason sedativesthroughoutthe trial; the trial courteredin admittingpetitioner'sprior convictionat
thepenaltyheating;petitionerwasdenieddueprocessof law due to the incompetencyof thementalhealthexperts
assignedto examinepetitioner.

4
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I5. On DccemberI4, 1990petitionerfiled asecondstatementof additionalclaims,

which included the restatementof thesixteenclaims from theFirst StatementofAdditional

On August 17, 1998 the SeventhJudicialDistrict Courtdismissedthe

On April 22, 1993,petitionerfiled a petition for post-convictionrelief in the

17.

16.

18. On February28, 2000theUnitedStatesSupremeCourtdeniedthepetitioner's

petition for writ ofcertiorari. 528 US. 1191 (2000).

19. On July28,2000,petitionerfiled apro sepetitionofwrit ofhabeascorpusin

8

5

6 SeventhJudicialDistrict Court, which was followed by asupplementalpetition for post-

7 convictionreliefandrequestfor anevidentiaryhearingon February3, 1995.°

JAOOOOOS

EOR00668

5

I4 FederalDistrict Court.

I5 20. On October10, 2000, the FederalPublic Defenderfor theDistrict ofNevadawas

16 appointedascounselfor petitioner. On September20, 2002,an amendedpetition for writ of

17 habeascorpuswas filed, and it remainspendingbeforethe federaldistrict court. Ybarrav.

18 McDaniel, No. CV-N-00-233-ECR(RAM).

19

l I

12

13

21

22 "The following claimswereraised:petitionerwasdeniedtheright to effectiveassistanceofcounseldueto
counsel'sfailure to conductedadequateinvestigationregardingmentalcompetencyand insanityasamental

2 defense,and failure to investigatemitigatingevidencefor the penaltyphaseof the trial; petitionerwasdeniedthe

right to effectiveassistanceofcounseldueto counsel'sfailure to objectto the forcedadministrationof

4 antipsychoticdrugsto renderpetitionercompetentto standtrial; petitioner'sdemeanor,attitudeandappearanceat
trial werealteredprejudicially during trial by the administrationofantipsychoticdrugs;petitionerwasdenied

25 effectiveassistanceofcounselby defensecounselpermittinghim to makea statementto thejury at hepenalty
hearing;petitionerwasdeniedthe right to effectiveassistanceofcounseldueto defensecounsel'sfailure to have

2 blood teststaken;petitionerwasdenieddueprocessanda fair trial when trial judgebeganthe trial by sayingthat it

wasunfortunate1hat the defendanthadnot pled guilty; petitioner'sconstitutionalrightswereviolatedwhen

7 counselstipulatedthat a lettercontaininggraphicdescriptionsof the victim's injuries be readto thejury,
petitioner'sdueprocessrightswereviolatedby the useof an unconstitutionalaggravatingcircumstance,which

28 contributedto petitioner'sdeathsentence.

9 supplementalpetition for writ ofhabeascorpus. Petitionerfiled a noticeof appealon December

10 24, 1998,andtheappealwasdismissedby theNevadaSupremeCourton July 6, 1999. Ex. 7.7

I
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I J Claims. OnMarchJI, 1993,the District Courtorderedthat thepetition for writ of habeas

corpusandstatementsof additionalclaimsbedismissedwithout prejudice.
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2l. Statementwith Respectto PreviousProceedings

1. 'The failure to raiseanyof theclaimsassertedin this petitionwhich were

3 susceptibleto decisionon directappealwasthe resultof ineffectiveassistanceof counselon

4 appeal.

5 nu. The failure to raiseanyof theclaimsassertedin this petitionwhich were

6 susceptibleof beingraisedin the statepost-convictionproceedingandappealwas the resultof

7 ineffectiveassistanceof counsel,in a proceedingin which petitionerhada right to effective

8 assistanceofcounselunderstatelaw andunderfederal law; was the resultof representationby

9 counselthatviolatedstateand federalconstitutionaldueprocessstandards;andwas inducedby

I0 thestatetrial court'srefusalto permitappointedcounseladequatetime or resourcesto identify

II andpresentall of theavailableconstitutionalclaims in violation of the right to an adequate

l2 opportunityto beheardguaranteedby thedueprocessclauseof theFourteenthAmendment,and

13 Article I sect.8 of the NevadaConstitution.

14 tut. Thestatetrial court failed to complywith formerNev. Rev. Stat. 177.3803),

15 which requiresthecourt to admonishcounseland thePetitionerthatall claimsmustbe raisedin

16 an initial post-convictionproceeding.Thecount'sfailure to complywith its mandatoryduty

17 preventsapplicationofanybarallegedlyarisingfrom the initial post-convictionproceeding.

18 v. PetitionerYbarrahasnot competently,knowingly and intelligently waived,

19 deliberatelywithheld,or consentedto the failure to raise,anyof theconstitutionalclaimsraisedin

20 this petition.

2I v. Noneof theclaimsallegedin this petition aresubjectto anystateprocedural

7 defaultrule which is adequateto preventstatereviewor is independentofstateor federal

23 constitutionallaw.

24 a. TheNevadaSupremeCourt'sadministrationof its proceduralrules is

25 arbitraryandcapriciousandviolatestheequalprotectionanddueprocessclauseof the

26 FourteenthAmendment,and thedueprocessclauseof the NevadaConstitution.

27

28

6
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h. Petitionerallegesthat the provisionsofNev. Rev. Stat. $ 34.726do not

upply to him. Petitionercompliedwith the filing provisionsof the formerpost-convictionrelief

3 statutes,andno authorityprior to the decisionin Pellegrini v. State,1I7 Nev._.36P.3d519

4 (200l), put him on notice that this provisionwould beappliedto successivepetitions. This

5 petition is filed within oneyearof the finality of thePellegrinidecision.

6 e. In the alternative,thereis causeto allow this Court to entertainpetitioner's

7 claimson the merits. Thereis no evidencethatany delay in filing this petitionwasdueto

8 petitioner'sown "fault" but occurredaftercounselwasappointedfor thestateand federalhabeas

9 corpusproceedings;and,astheclaims in this petition show,he would suffersubstantialprejudice

10 if his claimsarenot entertained.Petitioneris entitledto anevidentiaryhearingto demonstrate

11 that hehasleft the litigation of his claimsto counsel,andthat thereis no elementof fault

12 attributableto him.

13 d. Nev. Rev. Stat.$ 34.726(1)(a)providesthat thereis goodcausefor filing a

l4 petition for writ ofhabeascorpusmore thanoneyearafter the finality of theconvictionon appeal

15 if thedelay is not thepetitioner's"fault." Theuseof the term "the fault of thepetitioner"shows

16 that the legislativeintent of Nev, Rev.Stat.$37.726(1)a)is thatpetitionerhimselfmustactor fail

17 to act to causethedelay. That languageis consistentwith other legalapplicationsofa subjective

18 fault standard:that is, to be foundat fault, it mustbeproventhat thepersonseekingreliefhas

19 personallyactedor failed to act in a mannerthatconstitutesfault. To beat fault, a party must

20 haveactedin a mannerthatgoesbeyondnegligencebecause"[flault contemplatesmorethan

21 merenegligence,and includesintentionalacts." Sladev. FarmersIns. Exchange,5 P.3d280,285

3 (Colo. 2000);seee.g.,Nev. Rev. Stat. $104.1201(16)([flault meanswrongfulact,omissionor

23 breach");Nev. Rev. Stat. }104A.2103(1)(f)("[flault meanswrongful act,omission,breachor

24 default"); Nev. Rev. Stat.$128.105(2)(fault of parentor parentscanbeestablishedby proving

25 abandonment,neglect,parentalunfitness,failure of parentaladjustment,risk ofseriousphysical,

26 mentalor emotionalinjury to child, or tokeneffortsby theparent(s));In re Terminationof

27 ParentalRightsasto N.J.. 116Nev. 790, 8 P.3d 126, 133 (2000)(adoptinga best

28

7
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19 Pellegrini,34 P.3dat 526n.10 (emphasissupplied).
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This Court is obligatedto addressthemeritsof petitioner'sclaims,despite

In thealternative,this Courtcannotapply proceduralbarsto avoid

Forexample,in Bennettv. State,111 Nev. 1099, 1103,901 P.2d
676,679 (1995),we concludedthatgoodcauseexcusedthe
proceduralbarat NRS 37.726(I)for untimely filing ofa second
petitionwherethe first petitionhadbeentimely filed, but not
pursuedby counsel,andany delay in filing thesecondpetition was
not thepetitioner'sfault,

interests/parentalfault standardin terminationof parentalrightscases;bestinterestsofchild

? necessarilyincludeconsiderationsof parentalfault and/orconductandbothbestinterestsof the

3 child andparentalfault mustbeprovenby clearandconvincingevidence);Hill v. State,955

4 S.W.2d96, I00 (Tex. Crim. App. 1997) ("[t]he word "fault" implieswrongdoing;"[f]ault" is

5 definedas"a weaknessin character,failing imperfection,impairment,. .. misdemeanor...
6 mistake. .. responsibilityfor somethingwrong") (citationomitted);Statev. Jackson,94 Ariz.

7 117,112,382 P.2d229,232 (Ariz. 1963) ("[flault impliesmisconductnot lackofjudgment"

8 (citationomitted));Harrisonv. Heckler,746F.2d480,482(9 Cir. 1984)(thedeterminationof

9 whethera socialsecurityrecipientis "at fault" for havingreceivedanoverpayment"is highly

10 subjective,highly dependenton the interactionbetweenthe intentionsandstateof mind of the

II claimantandthepeculiarcircumstancesof his situation"). In Pellegriniv. State, I17,Nev.
12 36P.3d519 (200l), the SupremeCourtadopteda subjectivestandardarising from the

13 legislature'suseof theterm"fault" andheld thatcounsel'sfailure to actcannotbeconsideredthe

14 petitioner'sfault underNev. Rev. Stat.$ 34.726:

25

26 thedefaultrulescontainedin Nev. Rev. Stats.$$ 34.726;34.800;34.810,basedupon federal

27 equalprotectionprincipleswhich requirethatsimilarly situatedlitigantsbe treatedconsistently.

28

15

16

17

18

21 considerationof themeritsofpetitioner'sclaims,becausethecumulativeeffectof theerror

22 allegedamountsto a miscarriageofjustice. Thecumulativeeffectof theconstitutionalerrors

23 makepetitioner"innocent"of thedeathpenalty. Lesliev. Warden,118Nev._,$9 P.3d440,

24 445 (2002)(enbanc).

20
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The NevadaSupremeCourthasdisregardedNevada'sdefaultrulesandaddressedconstitutional

claims in theexerciseof its completediscretionto do so,at any point in thedirector collateral

proceedings.See.e.g., Bejaranov. Warden,112 Nev. 1466, 1471 n. 2, 929P.2d922 (1996)

(addressingclaim on meritsdespitedefaultrules); Hill v. Warden. I 14 Nev. 169, 178-179,953

P.2d 1077(1998)(addressingmeritsclaimsraisedfor first time on appealfrom denialof third

post-convictionpetition becauseclaims"of constitutionaldimensionwhich, if true,might

invalidateHill's deathsentenceand the recordis sufficiently developedto provideanadequate

basisfor review."); Bennettv. State.III Nev. 1099, 1103,901 P.2d676(1995)(addressing

claimsassertedto be barredby defaultrules;"[w]ithout expresslyaddressingthe remaining

proceduralbasesfor thedismissalof Bennett'spetition,we thereforechooseto reachthemerits

of Bennett'scontentions.")(emphasissupplied);Powell v. State,108 Nev. 700,705-06,838 P.2d

921 (1992)(addressingissueofdelay in probablecausedeterminationwithout indicatingthat

issuenot raisedat trial or on appeal);Lanev. State,II0 Nev. 1156, 1168,881 P.2d 1358(1994)

(vacatingaggravatingfactor finding basedon instructionalerroronmandatoryreviewerror

without noting issuenot raisedat trial or on appeal);Hardisonv. State,No. 24195,Orderof

Remand(May 24, 1994)(addressingclaimsandgrantingreliefdespitetimelinessandsuccessive

petitionproceduralbarsraisedby state),Ex. 23; Hill v. State,No. 18253,OrderDismissing

Appeal(June29, 1987)(dismissinguntimelyappealfrom denialof secondpost-convictionrelief

petition but suaspontedirectingtrial courtto entertainmeritsofnewpetition), Ex. 12; Bejarano

v. State. I06 Nev. 840,843,801 P.2d 1388(1990)(on appealfrom denialofcollateralrelief,

"[w]e considersuaspontewhetherfailure to presentsuch[mitigating] evidenceconstitutes

ineffectiveassistance);Ford v. Warden, II1 Nev. 872, 886-887,901 P.2d 123 (1995)

(addressingclaim of error in court'smandatorysentencereviewon directappealraisedfor first

time on appealin secondcollateralattack,without discussingor applyingdefaultrules);Farmerv.

State,No. 22562,OrderDismissingAppeal(February20, 1992)(denyingclaim of improper

admissionof victim impactevidenceon meritsdespitedefault),Ex. 17; Neviusv. Sumner,

(Nevius D) Nos. 17059,17060,OrderDismissingAppealandDenyingPetition(February19,

9
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1986)(reviewing first andsecondcollateralpetitionsin consolidatedopinion,without addressing

defaultrulesasto secondpetition), Ex. I l; Neuschaferv. Warden.No. 18371,OrderDismissing

3 Appeal(August 19, 1987)(addressingmeritsofclaimswithout discussionofdefaultrules, in case

4 decidedwithout brieting,and in whichcourtexpressed"seriousdoubts"aboutauthorityof

5 counselto pursueappeal,but decidedto "elect" to entertainappealdueto "gravity ofappellant's

6 sentence"),Ex. 13; Ybarrav. Director.No. 19705,OrderDismissingAppeal(June29, 1989)

7 (addressingpreviously-raisedclaim without referenceto defaultrules),Ex. 15; Williams v. State,

8 No. 20732,OrderDismissingAppeal(July 18, 1990)(addressingclaim in third collateral

9 proceedingon meritswithout discussionof defaultrules),Ex. 16; Stevensv. State.No. 24138,

10 Orderof Remand(July 8, 1994)(finding causeon basisof failure to appointcounselin

I1 proceedingin which appointmentofcounselnot mandatory,cf. Crumpv. Warden,113 Nev. 293,

12 303,934 P.2d247 (1997)),Ex. 24; Stocksv. Warden.86 Nev. 758,760-761,476 P.2d469

13 (1978)(court"choose[s]to entertain"secondpost-convictionpetitionwhich could have been

14 barred);Wardenv. Lischko,90 Nev. 221,222,523 P.2d6 (1974)(trial court's"choice" to rule

15 on barredclaim "within its discretionarypower"); Gunterv. State,95 Nev. 886,887,620P.2d

16 859 (1980)(court"obligated"to considerconstitutionalissuesraisedfor the first timeon appeal);

17 Hardisonv. State,84 Nev. 125, 128,437 P.2d868 (1968);Lord v. State,107Nev. 28, 38, 806

18 P.2d548 (1991)("Norally aproperobjectionis a prerequisiteto ourconsideringthe issueon

19 appeal. However,sincethis issueis ofconstitutionalproportions,we electto addressit now.")

20 (citationomitted).

21 • TheNevadaSupremeCourthasalsoappliedinconsistentruleswhen

22 decidingwhethera petitionercandemonstrate"cause"to excusea proceduraldefault. One

23 particularlystriking inconsistencyis thecourt'streatmentofcasesin which trial and/orappellate

24 counselactedashabeascounselin the first statepost-convictionpetition. CompareMoranv.

25 State,No. 28188,OrderDismissingAppeal(March21, 1996)(finding that trial andappellate

26 counsel'srepresentationin first habeasproceedingdid notestablish"cause"to reviewmeritsof

27 claims in subsequenthabeasproceeding),Ex. 25; with Neviusv. Warden.Nos.29027,29028,

28

lO
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OrderDismissingAppealandDenyingPetition(October9, 1996)(petitioner"arguabl[y]

established"cause"undersamecircumstances),Ex. 27; Wadev. State,No. 37467,Orderof

3 Affirmance (Octoberl1, 2001)(holdingsuaspontethatpetitionerhadestablished"cause"to

4 allow filing ofsuccessivepetition in samecircumstances),Ex. 48; Hankinsv. State,No. 20780,

5 Orderof Remand(April 24, 1990)(remandingsuaspontefor hearingandappointmentof new

6 counselon first habeaspetitiondueto representationby sameoffice atsentencingand in post-

7 convictionproceeding),Ex. 47.

This Courtand theNevadaSupremeCourtcannotapplyanysupposed

TheNevadaSupremeCourthasreachedinconsistentresultson the issueof

i.

h.8

17

18 defaultrulesto barconsiderationof petitioner'sclaimswhenit hasfailed to apply thoserulesto

19 similarly-situatedpetitioners,andthushasfailed to providenoticeof whatdefaultruleswill be

20 enforced,without violating theequalprotectionanddueprocessclausesof the Fourteenth

21 Amendment. Bushv. Gore,531 U.S. 98, 104-109(2000)(percuriam);Village ofWillowbrook

v.Olech,528 U.S. 562,564-565(2000)(percuriam);Ford v. Georgia,498 U.S.411,425

23 (I991); seeUS Const.Ant. VI (statecourtsboundby federalconstitution). Petitionerrealizes,of

24 course,that theNevadaSupremeCourthastakenthe positionthat it doesapplydefaultrules

25 consistently.SeePellegriniv. State,I7 Nev. _, 34 P.3d519,536 (2001).' But Pellegrinidid not

26

27 'Petitionernotesthat theNevadaSupremeCourtand the Ninth Circuit CourtofAppeals
havereachedtheexactoppositeconclusionwith respectto theadequacyofNevada'sprocedural

gg rulesto precludethe reviewof themeritsof meritoriousclaims in capitalcases.Compare

9 whetheraproceduralrule thatdoesnot existat the time of a purporteddefaultmayprecludethe

I0 reviewof themeritsof meritoriousconstitutionalclaims. ComparePellegriniv. State,1I7 Nev.

I1 _, 34P.3d519(2001)(applyingNev. Rev. Stat.$ 34.726to precludereviewofmeritsof

12 successivehabeaspetitionwhenone-yeardefaultrule announcedfor the first time in thatcase);

13 Jonesv. McDaniel.No. 39091,OrderofAffirmance (December19, 2002)(same),Ex. 50; with

I4 Smithv. State,No. 20959,Orderof Remand(September14, 1990)(refusingto applydefaultrule

15 thatwasnot in existenceat the timeof thepurporteddefault),Ex. 45; Riderv. State,No. 20925,

16 Orderof Remand(April 30, 1990)(same),Ex. 46.

I
I
I
I
I
I
I
I

I

I

I
I
I
I
I

I
I

I
I
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26

27 Pellegriniv. State,117 Nev. _, 34 P.3d519, 536 (200l); with Valerio v. Crawford,306 F.3d742,
778 (9th Cir. 2002);Petrocelliv. Angelone,248 F.3d877,886-88(9th Cir. 2001);McKennav.

2g McDaniel,65 F.3d 1483, 1488(9th Cir. 1995).

12

addresstheargumentsraisedby petitionerwith respectto unpublisheddispositions,andtherefore,

• Pellegrinicannotbeauthority for rejectingpetitioner'sposition. SeeIn re Tartar,52 Cal.2d250,

3 339 P.2d553,557 (1959) (casesnot authority for propositionsnot considered).Second,

4 petitionerraisesthis issueasa violationof theequalprotectionanddueprocessclausesof the

S FourteenthAmendment. Statecourtsmustafford petitionera hearingon thatclaim that is

6 adequateto allow him to litigate his federalconstitutionalclaims,Franksv. Deleware,438 U.S.

7 154, 171-72(1978),andthis Countmustthereforegrantpetitioneranadequatehearingon this

8 issue. Third, whatevertheNevadaSupremeCourthassaidwith respectto theapplicationof

9 defaultrules,without analyzingthe federalconstitutionalissuespresentedby petitioner,this Court

10 is boundundertheSupremacyClause,U.S. Const.Art. VI, to apply the federalconstitutional

l! guaranteesinvokedby petitioner. Accordingly, this Courtmustaddressthe meritsofpetitioner's

12 constitutionalclaims,orat thevery least,grantpetitioneran evidentiaryhearingto determinethe

13 adequacyof Nevada'sproceduralrules to bar thisCourt'sreviewof themeritsof petitioner's

14 claims.

Pretrial:

Martin H. Wiener

StevenG, McGuire

Trial andSentencingProceedings:

StevenG., McGuire

NormanY. Herring

Direct Appeal:

GregoryDamm

LauraFitzsimmons

iii)

ii)

)

Theattorneyswho previouslyrepresentedpetitionerwereall appointedby the22.

17

18

19

20

21

22

23

24

25

15

16 courtandthey were:

I

I

I

I

I

I
I
I

I

I

I
I

I

I
I

I

I

I
I
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9 EdwardHor

10 23. Groundsfor Relief:

HI Petitionerallegesthe following groundsfor relief from thejudgmentof convictionand

12 sentence.Referencesin this petitionto theaccompanyingexhibitsincorporatethecontentsof the

13 exhibit asif fully set forth in this petition.

14

15

16

17

18

19

20

21

22

23

24

25

26

27

RobertA. Bork

PostConviction:

William J. Crowell Jr.

ThomasJ. Susich

Writ ofHabeasCorpus

PatrickN. Flanagan

Glynn Cartledge

AnnabelleHall

iv)

v)

Case3:00-cv-00233-GMN-VPC Document201-1 Filed 01/14/13 Page14 of 99
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5
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7

8
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CLAIM ONE

2 Petitioner'sdeathsentenceis invalid underthe stateand federalguaranteesofa fair trial,

3 dueprocess,equalprotectionanda reliablesentencedue to the reducedstandardof reliability for

4 admissionofevidenceat thepenaltyphaseof thecapitaltrial. U.S. Const.Amends.VI, VIII,

5 XIV; Nev. Const.Art. I, $$. 3, 6, and8; Art. IV, $ 21.

6 SUPPORTINGFACTS

7 1. Nevadalaw providesfr a reducedstandardofadmissionofevidenceagainsta

8 defendantin thepenaltyphaseofacapitaltrial underNev. Rev. Stat. $ I75.552andAllen v.

9 State,99Nev. 485,488,665 P.2d238 (1983). Allowing admissionofevidencethatwouldnotbe

10 admittedunderthenormalconstitutionalstandardsofadmissibilityat trial, includingadmissionof

I1 evidenceto provethedeath-eligibilityelementsofaggravatingfactorsandtheoutweighingof

12 mitigationby aggravation,resultsin acategoricaldenialofdueprocessof law, equalprotection

13 anda reliablesentence.

14 2. At thepenaltyphaseofpetitioner'strial, thecourtadmittedhearsayevidence,

15 includingevidenceto attemptto proveaggravatingfactors,thatwould not havebeenadmissible

16 underconstitutionalevidentiarystandardsat a capitaltrial. Petitionerincorporatestheallegations

17 ofClaims 19, 20.

18 3. The useofa lesserevidentiarystandardat thepenaltyphaseofacapitaltrial, in

19 which the reliability of theevidencebeforethejury is a prerequisiteto a reliablesentence,renders

20 thedeathpenaltyprocessunconstitutionalon its face,which is prejudicialperse. In the

2I alternative,thestatecannotshow,beyonda reasonabledoubt,that theadmissionofevidenceat

22 thepenaltyphaseof thecapitaltrial, includingevidenceusedto proveaggravatingfactors,was

23 not prejudicial.

24

25

26

27

28

14
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25

26

27

28

1 CLAIM TWO

2 Petitioner'ssentenceis invalid underthestateandfederalguaranteesofa fair trial, due

3 processof law, equalprotectionanda reliablesentencedueto the failureof the instructionsto

4 requireproofof thefactorsnecessaryfor deatheligibility beyonda reasonabledoubt. U.S. Const.

5 Amends.VI, VIII, XIV; Nev. Const.Art. 1, $$. 3, 6, and8; Art. IV, $ 21.

6 SUPPORTINGFACTS

The factorsnecessaryto supporteligibility for thedeathpenaltyin Nevada,in1.7

8 additionto theconvictionon all theelementsof first degreemurder,are(l) theexistenceofone

9 or moreaggravatingfactors,and(2) that theaggravatingfactorsarenotoutweighedby the

10 mitigation. Nev. Rev. Stat. $ 200.030(4).Thosefactorsmustbeprovedto andfoundby ajury

11 beyonda reasonabledoubt.

12 2. Petitioner'sjury wasinstructedthataggravatingfactorsmustbeprovedbeyonda

l3 reasonabledoubt. RT 42 (penaltyhearing,June26, 198l). Thejury wasnot instructedthat it

14 hadto find thataggravationwasnot outweighedby mitigationbeyonda reasonabledoubt,or by

15 anystandardat all, in orderto find petitionereligible to receivethedeathpenalty,RT 42 (penalty

16 hearing,June26, 1981).

17 3. Theweighingprocessperformedby thejury is routinely idiosyncratic: the

18 weighingprocessdoesnotdependon thenumberofaggravatingor mitigation factors;thejury

19 maygive any factorwhateverweight it determinesis appropriate.Nobodyotherthanthejury can

20 performthenecessaryweighing,andthe failure to instructthejury on thestandardby which it

21 wasrequiredto find this death-eligibilityfactor is prejudicialperse. In thealterative,thestate

22 cannotshow,beyonda reasonabledoubt,that the failure to instructthejury on thestandardof

23 proofwasharmless,particularly in light of thesubstantialmitigatingevidencepresentedat trial.

24

I

I

I
I
I
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CLAIM THREE

2 Petitioner'sdeathsentenceis invalid becausethedeathsentenceis baseduponaggravating

3 factorsthatwerebasedon offensesfoundascriminal offensesin theguilt phaseof trial andon

4 whichsentenceswereimposed,in violationof theconstitutionalprotectionof dueprocessanda

5 reliablesentence,andprohibition againstdoublejeopardy. U.S. Const.Amends.VI, VIII, XIV;

6 Nev. Const.Art. I, $$. 3, 6, and8; Art. IV, $ 21.

7 SUPPORTINGFACTS

8 1. In theguilt phaseof petitioner'scapitaltrial, thejury found him guilty ofkidnaping

9 andsexualassault.Thejury imposedsentencesof life without thepossibilityofparoleon those

I0 convictionsat thesametime that theguilty verdictswereretumed. RT 1265-1266.

II 2. In thepenaltyphaseofpetitioner'strial, thejury found two felonymurder

12 aggravatingfactorsunderNev. Rev. Stat. $ 200.033(4),baseduponthesamekidnappingand

13 sexualassaultoffensesfor whichpetitionerhadalreadybeenconvictedandsentenced.Penalty

I4 RT (6-27-81)4;Ex. 7.10.

15 3. The findingsof aggravatingfactorsareelementsofcapitalmurderunderNev. Rev,

16 Stat. $ 200.030(£(a).Theretrial of thesexualassaultandkidnappingoffenses,for which

17 convictionshadalreadybeenreturnedandsentenceshadalreadybeenimposed,in orderto

18 establishaggravatingfactorsaselementsofcapitalmurder,violatesthedueprocessanddouble

19 jeopardyprovisionsof theconstitution,by subjectingthedefendantto a secondtrial andasecond

20 punishmentfor lesserincludedoffensesof thecapitaloffense. Theaggravatingfactor findingsare

21 thereforeinvalid.

22 4. Nevadais a "weighing"statein which thejury is allowedto attachanyweight it

23 choosesto theaggravatingfactorsin its determinationofwhethertheaggravatingfactors

24 outweighthemitigating factors,andthereforethat thedefendantis eligible to receivethedeath

25 penalty,andofwhetherthedeathpenaltyshouldbe imposed. Thedefensepresentedevidencein

26 mitigation in the penaltyphase.PenaltyRT 17-29,andarguedthemitigating effectofevidenceof

27 petitioner'smentaldisordersthathadbeenadmittedat theguilt phase.RT 93-94. Thestate

28
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cannotshowbeyonda reasonabledoubtthat the unconstitutionalaggravatingfactordid not affect

thesentenceverdict,and in the alternativethe invalid factorhada substantialinjuriouseffecton

the sentence,andthe sentenceis unconstitutionalandmustbevacated.

17
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CLAIM FOUR

2 Petitioner'sconvictionanddeathsentenceare invalid becausethejury thatconvictedand

3 sentencedhim did notmeetconstitutionalstandardsof impartiality dueto thestatecourts'refusal

4 to changethevenueof trial. U.S. Const.Amends.VI, VIII, XIV; Nev. Const.Art. I, $$. 3, 6,

5 and8; Ar. IV, $ 21.

6 SUPPORTINGFACTS

7 1. Petitionerwas tried, convictedandsentencedto deathby ajury in White Pine

8 County,Nevada.

9 2. White PineCountyis sparselypopulatedand in 1980hadonly slightly over8,000

10 residents,Ex. I.4.A, ofwhomonly 3869wereofjury-eligible age. Ex. 1.4.D.

ll 3. Thematerialbeforethetrial courton themotion to changevenueincludedthejury

12 voir direandthepublicity from local media. lt showedthat thevictim of thecapitaloffense,

13 NancyGriffith, wasa 15 year-oldlocal residentfrom anestablishedlocal family. Shewasa

I4 memberoftheChurchofJesusChristofLatterDay Saints,Ex. 1.3.D,which is the largest

15 denominationin White PineCounty,comprisingovera third of thepopulation,Exs. 14.B, 1.4.C,

I6 including the trial judgeandtheprosecutorin petitioner'scase.

17 4. Thedefendant,petitionerYbarra,wasanoutsiderin thecommunity,who had

18 movedto White PineCountyonly aweekbeforetheoffense,andwasa transientworking man.

19 5. Thejury venirecalled for petitioner'strial originally consistedof 1ll people,of

20 which two peoplewereexcusedfor hardshipandonewithout explanation.100%of the

21 prospectivejurorsexaminedhadsomeexposureto mediareportsaboutthecase,and 107 outof

22 108 hadreadnewspapercoverage.Sixty-four peopleof the 108peoplein thepanel(63%)were

23 excusedfor cause,ofwhom 55 (50%)wereexcuseddueto mediaexposureand/orfamiliarity

24 with thevictims or her family.

25 6. Mediacoveragewaspervasive,constantand intense. Ex. 1.3. Themedia

26 coverageincludedaneditorialopinion, referringto anothercase,insisting that"[i]f you kill, you

27 shouldbekilled." Ex. 1.3.A. Mediacoveragebeforepetitioner'strial includedcoverageof

28
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anotherpotentiallycapitalcaseidentified with petitioner'sin which thedefendant,DennisDean,

7 soughtto "use" the insanitydefense,but later"dropped"thedefenseandpleadedguilty. Exs.

3 1.3.0, 1.3.P,1.3.AD. Thecommunityfocuson exacting"an eye for aneye" in petitioner'scase

4 wasexpressedin a letter to theeditorduringtrial. Exs. 1.3AV, 1.3.AX. Communitysentiment

5 wasso vehementthatthepreliminaryhearingwasconductedat thejail for securityreasons.Ex.

6 1.3.G.

7 7. Petitionerexercisedall eightofhisperemptorychallengesto membersof the

8 venire. Thejury finally seatedincludedat least9 people,75%of theregularjurors,who had

9 personalacquaintancewith the victim and/orher family. The individualjurorswho servedwere:

I0 a) Ivan Wright - heardaboutcasefrom newspapers;workedat Kennecott

11 with thevictim's brother,Ex. 1.2.A, EH29571;admittedhavinghad"thoughts"aboutpenaltyfor

12 Griffith killing, EH29579.

13 b) David Green- hadbusinessdealingswith victim's father,Ex. 1.2.B,

14 RT377.

15 c) DonaldAdams- wife waspreviouslyonjury panelbeforebeingexcused,

16 Ex. 1.2.C,RT659;worksat Kennecott,RT 663;exposedto newspaperstories,RT665;seesone

17 of victim's brothersoncea weekat work, RT666.

18 d) JoyceChristensen- readmanynewspaperstories,Ex. 1.2.E,RT543;

19 prosecutionwitness,Dr. Wicker, husband'spartner,RT543;knows threeor four otherjurors,

20 RT547;knows threeotherprosecutionwitnesses,RT549.

21 e) JosephChristiansen- knowsall thepoliceofficersonwitnesslist, Ex.

22 1.2.F, RT449;readnewspaperaccounts,RT452;hadmetpolicedispatcherwho wasarelativeof

23 victim, RT453.

24 D) SidneyHayward- knowsvictim's fatherandtwo ofhersiblings,Ex. 1.2.G,

25 RT260;hasfixed opinion thatpenaltyshouldbeoneof two unspecifiedpunishmentsif found

26 guilty, RT266;knows local law enforcementpersonnel,RT270.

27

28
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) LeonaWall - daughtersknew victim in school,Ex. 1.2.H, RT570.

h) Ellis Peterson- readnewaccounts,Ex. 1.2.I, RT579;onewitnessclose

3 friend, RT580;works for Kennecott,RT587; knows four peopleonjury panelandacquainted

4 with more,RT593;knowsthreeofvictim's brothers,RT595.

5 i) SarahBowler - knowsalmostall of thewitnessesanddiscussedcase,

6 knowsrelativeof victim, Ex. 1.2.J,RT172;knewvictim, andsheknewprosecutorandjudge,

7 RT175;relativewasmurdervictim, RT177;exposedto mediacoverage,RT178;knew all but

8 twelveof forty peopleon witnesslist, andhadopinionthatall thepeoplesheknewwerecredible

9 exceptone. RT178, 181, 183.

10 j) PatriciaWilliams - knowsvictim's fatherasneighbor,Ex. 1.2.K, RT283-4;

II closefriendswith onewitness,RT284; readnewspapers,RT285,289.

12 k) JosephAnderson- readnewspapercoverage,Ex. 1.2.L,RT211;hasclose

I3 personalfriendsandacquaintanceson witnesslist, RT212;workedfor Kennecottassecurity

I4 officer, deputizedby county,RT295;knowsvictim's family only from passingby house,RT308.

15 8. Therecordbeforethe trial courtdemonstratedthatthejury wasnot impartial

I6 within constitutionalstandards.A jury in which mostof themembersknow theprosecution

I7 witnesses,andthree-quartersknow the family of thevictim, andsomeof thejurorsknow each

18 other,cannotbe impartialno matterhow muchtheyclaim or believetheycanbe. A jury drawn

19 from sucha smallandclose-knitcommunitycannotstand'indifferent"betweenthepartieswhen

20 thedefendantis anoutsiderandthevictim is oneof theirneighbors. Suchajury necessarily

21 cannotbe impartial in makingthe"reasonedmoralchoice"whethera defendantshouldlive or die

22 for killing someonewhosefamily theyknow. Theabsenceofan impartialjury is astructuralerror

23 which is prejudicialperseandrequiresvacationof theconvictionandsentence.

24 9. Evidenceobtainedafterthejury voir dire furtherdemonstratesthat thejury was

25 not impartial. Interviewswith jurorsestablishthe following additional relevantfacts:

26 a) Iven Wright - wife excusedfrom jury becauseshe"couldn't take it"

27 becausesheknewvictim's family and"can form anopinion right now." Ex. I.1.K, EH -24268;

28
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l overheardconversationindicatingvictim hadnamedpetitionerasassailant,EH- 24265-6,not

reportedto court; communityreactionto defendantwasheshouldbekilled, andreactionsto him

3 afterselectedfor jury, EH-24273,24268,24269,24285;thoughtinsanitydefense"bunchof

4 baloney"" that lawyersusedto "pull ajob on thejury." EH-24285.

5 b) DonnaSwallow - wouldbump into petitioneratwater fountainoutside

6 courtroomandnoticedhewould act in "very normal,rationalmanner"andthen"attemptto

7 soundderanged"in court. Ex. I.1.I, EH-6404.

8 c) JoyceChristensen- did not know defendantwasmedicatedduringtrial, she

9 thought"hejustsatthere." Ex. 1.5.A.

10 d) JosephChristensen- petitionerdid not seeminterestedin his caseduring

ll trial, Ex. I.1.F, EH-6412;overhearddiscussionin town that if petitionerwas foundnot guilty

12 "therewill be an uprising,"EH-6413;strongcommunitysentimentaboutcase,EH-24357;wife

13 knewvictim's family, EH-6363;peoplebelievedinsanityverdict"kind of acop-out...kind of

I4 skirtin' aroundgettinghis justdesertstypeverdict." EH-6370.

15 e) SarahBowler - all jurorsagreed"if we foundhim guilty then thedeath

16 penaltyshouldapplyandwe all votedthatway." Ex. 1.1.E.,EH-6399.

17 f) JosephAnderson- kneweveryonein thecourtroomincludingspectators,

18 Ex. 1.L.A, EH-6329-31. Knew oneof victim's brothers"fairly well" andknewotherfamily

19 socially. EH-24418;did not know petitionerwasmedicatedat trial. Ex. 1.5.C,1.5.D.

20 g) PatriciaWilliams - mostpeoplesuspiciousofnot guilty by reasonof

21 insanityplea. Ex. I.1.D, EH-6393.

22 I0. Theadditionalevidencefurtherdemonstratesthat thejury in petitioner'scase

23 couldnot be impartial. The informationcorroboratesthat therewasextraordinarilystrong

24 communitysentimentover thecase,in a smallcommunityin whicheveryonekneweveryoneand

25 hadties to everyone.Thecommunitysentimentwasso strongthatonejuror overhearda

26 conversation,thathedid not reportto thecourt, that therecouldbean"uprising" if petitioner

27 wasnot foundguilty. Ex. 1.1.F,EH-6413. Thestrengthanddepthof thecommunitysentimentis

28
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demonstratedby the fact thatasof this date,twenty-threeyearsaftertheoffense,the internetsite

• for the White PineCountyHistorical Societydevotesseveralsectionsto "NancyGriffith's

3 heinousmurder." Ex. 1.S.E. Thejurors' willingnessto claim impartiality or evento subjectively

4 believein his or herown impartiality is notanadequateguaranteeofobjectiveconstitutional

5 impartiality in light of theotherfactors;in particularthe fact that ten(IO) outof twelve (12)

6 jurorswho sentencedpetitionerto deathhadsomepersonalacquaintancewith thevictim's family.

7 (JurorsWright,Green,Adams,JosephChristensen,Hayward,Wall, Petersen,Bowler, Williams,

8 andAnderson).

9 l1. Trial by ajury that is not impartialis a structuralerrorthat is reversibleperseand

10 petitioner'sconvictionandsentencemustbevacated.

11

12

13

I4

15
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17

18

19

20

21

22

23

24

26

27

28

22

JA000022
EOR00685

0022



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

Case3:00-cv-00233-GMN-VPC Document201-1 Filed 01/14/13 Page24 of 99

CLAIM FIVE

2 Petitioner'sdeathsentenceis invalid undertheconstitutionalguaranteesofjury trial, due

3 processanda reliablesentencebecauseoneof thejurorswould not considerall thesentencing

4 optionsprovidedby law. U.S. Const.Amends.VI, VIII, XIV; Nev. Const.Ant. I, S$. 3, 6, and8;

5 Art.IV, $ 21.

6 SUPPORTINGFACTS

7 I. Duringjury voir dire, juror Haywardstatedthatshehada fixed opinionthatthe

8 sentenceto be imposedfor thekilling of NancyGriffiths shouldbeoneofonly two possible

9 punishments.Ex. 1.2.G,RT 262. Haywarddid not specifythepunishmentsshecontemplated

I0 imposingor evensaywhethertheywereextra-legalor providedfor by law, RT 263,but she

Il agreedthatshecouldimposeadeathsentence.RT 261.

12 2. At the time of petitioner'strial, Nevadalaw providedfor threepotential

13 punishmentsfor first degreemurder: death,life imprisonmentwithout possibilityofparole,and

14 life imprisonmentwith possibilityofparole. Hayward'stestimonyonvoir dire establishedthatshe

I5 wouldnotconsiderall of the sentenceoptionsavailableby law. A refusalto considerall of the

I6 legalsentencesmadehernot impartialwithin constitutionalstandards.Haywardnevertheless

l7 remainedon thejury.

18 3. Thepresenceofa non-impartialjuror on petitioner'sjury is structuralerrorwhich

19 is reversibleperseand thesentencemustbevacated.

20
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CLAIM SIX

2 Petitioner'sconvictionandsentenceareinvalid undertheconstitutionalguaranteesofdue

3 process,trial by an impartialjury, anda reliablesentence,dueto the trial court'srefusalto excuse

4 ajuror for cause;U.S. Const.Amends.VI, VIII, XIV; Nev. Const.Ar I, $$ 3, 6, and8; Art.

5 IV,$21.

6 SUPPORTINGFACTS

7 I. During voir dire examination,juror Bowler admittedthatsheknewall but about

8 twelveof the forty-five (45) witnesseswho wereexpectedto testify, andthatshebelievedthatall

9 thepeoplesheknew,exceptone,were"crediblepeople,"Ex. 1.2.J,RT 179,andthat therewasa

10 "possibility" thatshewouldbelievepeoplesheknewmorethanwitnessesshedid not. RT 179,

II After shewasalertedto this beinga problemby thequestioning,RT 181,Bowlerclaimedthatshe

12 wouldnotgivegreatercredibility to apersonon the witnesslist whomsheknew thanto aperson

13 not on the list, RT 182,but lateradmittedagainthatshehadanopinionthat thepeopleon thelist

I4 whomsheknewwerecredible. RT 183.

15 2. The trial courtdeniedpetitioner'schallengefor cause,RT 185,andbecause

I6 petitionerusedall of theperemptorychallengesallowedto him, Bowlerservedon thejury that

I7 convictedpetitionerandsentencedhim to death.

18 3. JurorBowlerwasnot impartial within constitutionalstandardsbecauseshehadan

19 opinionaboutthecredibility of thewitnesseswhom sheknew thatwas formedbeforethe trial and

20 wasnotbasedon theevidenceadmittedat trial. The refusalof the trial court to excuseher from

21 causerenderedthejury not impartial,which is structuralerror that requiresvacationof the

22 convictionandsentence.
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CLAIMSEVEN

Petitioner'sconvictionandsentenceare invalid underthestateand federalconstitutional

3 guaranteesof dueprocess,jury trial, an impartial tribunal anda reliablesentencedueto the lack

4 of impartialityof thejudgeandjury responseof trial judge'scommentthat it was"unfortunate""

5 thatpetitionerhadnot pleadedguilty. U.S. Const.Amends.VI, VII, XIV; Nev. Const.Art. I, $$

6 3,6,and8; Ar. IV, $ 21.

1 SUPPORTINGFACTS

8 1. At thebeginningof petitioner'strial, the trial judgecommentedto thejury that it

9 was"unfortunate"that thedefendanthadnotpledguilty: "Ladiesandgentlemen,unfortunately

10 with respectto all of thecountsreadto you in opencourt thedefendanthasplednot guilty and

11 not guilty by reasonof insanity." RT 17.

12 2. Thejudge'scommentdemonstratedbiasagainstpetitionerandhiscase.The

l3 commentalso informedthejury that thejudgebelievedthatpetitionerwas,andshouldbe found,

I4 guilty. Thecourt'scommentinjectedhisown opinion into theproceedingsandnecessarily

15 affectedthejury andrenderedit not impartial,especiallyin this casein whichmanyof thejurors

16 werepersonallyfamiliarwith thejudge.

17 3. The lack of an impartial tribunal is structuralerror that requiresvacationof the

18 convictionandsentence.

19
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CLAIM EIGHT

Petitioner'sconvictionandsentenceare invalid underthestateand federalconstitutional

3 guaranteesofdueprocess,confrontationandcross-examinationandareliablesentencedue to

4 admissionofallegedstatementsof thevictim. U.S. Const.Amends.VI, VIII, XIV; Nev. Const.

5 Art.I, $53,6,and8; Art. 1V, $ 21.

6 SUPPORTINGFACTS

7 l. At trial, thecourtadmittedtestimonyofhearsaystatements,allegedlymadeby the

8 victim beforeherdeath,which theprosecutionreliedon to establishthe identityof petitioneras

9 theperpetrator,andto establishtheaggravatingfactorsofsexualassaultandkidnapping,of

10 which thevictim's allegedstatementsweretheonly evidence.RT 79, 92-93.

l1 2. Petitionerdoesnotconcedethat thevictim's reportedhearsaystatementswere

12 actuallymade,andincorporatestheallegationsofClaim 10(B)(2). Assumingtheyweremade,

13 theywereunreliableandcouldnotproperlybeadmitted. Physicaleffectsof thevictim's injuries

I4 preventedher from reportinginformationaccuratelyor from discerningthedifferencebetween

15 truth and falsity. Ex. 10.1;SeeExs. 6.1,6.2.A-F,6.3. Shewasconfusedabouttheamountof

16 time thathadpassedsinceher injuries, aboutwhomshehadbeenwith beforeherinjuries

17 (includinganunidentified"Tim" and"Steve"),andabouteventsthathadapparentlyhappened

I8 daysbeforethe injuries. Exs. 6.2B; 6.2.Fat 2; 6.2.G,RT 79; RT 88, 93, 101.

19 3. In thealterative,totheextentthat thevictim's allegedstatementscouldbe

20 admittedunderthedying declarationhearsayexceptionunderstatelaw, thatprovision is

21 unconstitutional.Currentmedicalknowledgerecognizesthatstress,physical,andpsychological

22 injury affecta person'sability to perceiveandreport informationaccuratelyandto detectthe

23 differencebetweenfactsandfantasy. Ex. 10.1. Allowing admissionofhearsayevidenceon the

24 basisof the imminentdeathof thedeclarant,whenthephysical(andattendantpsychological)

25 injury makesthedeclarant'sstatementslesslikely to be factualandaccurate,is irrationaland

26 arbitrary.

27
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4. Theadmissionof the victim's unreliablehearsaystatementssubstantially

7 prejudicedthe petitioner. The statementsweretheonly directevidenceof thesexualassault

3 aggravatingfactorandweresignificantevidenceof the kidnappingaggravatingfactorandwere

4 significantevidenceidentifying petitionerastheperpetrator.Theconvictionandsentencemustbe

5 vacated.
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1 CLAIM NINE

2 Petitioner'sconvictionandsentenceare invalid underthe stateand federalconstitutional

3 guaranteesofdueproceedof law, jury trial anda reliablesentencedueto the trial court's

4 instructionson thedefenseof insanity. U.S. Const.Amends.VI, VIII, XIV; Nev. Const.Art. I,

5 $$3,6,and8; Art. IV, $ 21.

6 SUPPORTINGFACTS

7 1. At trial, thecourt instructedthejury that it couldconsiderthe finding of

8 competenceto standtrial asevidenceofpetitioner'ssanity,RT1135-36,eventhoughthe standard

9 for findingsof insanityandcompetenceareentirelydifferent.

I0 2. Thetrial court'sinstructionsinjecteda wholly arbitraryandirrational factor into

II thejury'sconsiderationof the insanitydefense.The insanitydefenseis determinedby the

12 defendant'smentalstateat the timeof, andunderthecircumstancesof, theoffense,while the

13 competencedeterminationreachesto theperiodof trial which wasalmosttwo yearsafter the

I4 offense. The insanitydefenseis determinedby thedefendant'sunderstandingof theoffense,while

15 thecompetencedeterminationrelatesonly to thedefendant'sability to understandthe legal

16 proceedingswith theassistanceofcounsel.Thecompetencedeterminationhasno rational

I7 bearingon the insanity issue,particularlysincepetitioner'smentalimpairmentsmanifest

I8 themselvesdifferently, andwould havedifferenteffects,in thedifferentsituationsat the time of

19 theoffenseand in the legal proceedings.

20 3. Petitionerwassubstantiallyprejudicedby the trial court'sinstructioninjectingan

21 arbitraryand irrationalconsiderationinto thejury'sassessmentof the insanitydefense.The

22 insanitydefensewasthesoledisputedissuewith relationto themurdercharge;andthecourt's

23 finding of competenceto proceedto trial wasirrelevantto that issueandwaserroneousandnot

24 basedon an adequateinquiry (petitionerincorporatestheallegationsofClaim Fifteen). The

25 judge'sopinionwould certainly improperlyaffect thejury's resolutionof the insanityissue,by

26 encouragingthejury to rejectthedefensebecausethecourtwasallowing the trial to proceed.

27 Theconvictionandsentencemustthereforebe vacated.
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CLAIM TEN

2 Petitioner'sconvictionanddeathsentenceare invalid undertheconstitutionalguarantees

3 ofdueprocess,jury trial, effectiveassistanceof counselanda reliablesentencedueto counsel's

4 concessionofpetitioner'sguilt of thecapitaloffense;U.S.Const.Amends.VI, VIII, XIV; Nev.

5 Const.Ar I, $$3,6,and8; Ar IV, $ 21.

6 SUPPORTINGFACTS

7 1. Prior to trial, petitionerenteredpleasofnot guilty andnot guilty by reasonof

8 insanity(NGD), laterwithdrew theNGI plea,andreenteredtheNGI pleabeforetrial. Petitioner

9 neverwithdrewthepleaofnot guilty. RT 17.

10 2. In openingstatementat theguilt phaseof trial, counselconcededthatpetitioner

l1 hadcommittedthecapitaloffense,but thatheshouldbe foundnot guilty by reasonof insanity.

12 RT 29. Petitionerdid not explicitly, knowingly and intelligently authorizecounselto effectively

13 withdrawhisnot guilty pleaandpetitionerdid not personallywithdraw his not guilty plea.

14 3. Counsel'sconcessionofpetitioner'sguilt amountedto withdrawalof thenot guilty

15 plea,which is beyondthescopeofcounsel'spowersinceonly thedefendantpersonallycanenter

l6 or withdrawa plea.

17 4. Counsel'sconcessionof petitioner'sguilt is prejudicialperseandrequiresvacation

18 of theconvictionandsentence.
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CLAIM ELEVEN

Petitioner'sconvictionandsentenceare invalid dueto the failure of his trial lawyersto

3 provideeffectiveassistanceof counsel. U.S. Const.Amends.VI, VIII, XIV; Nev. Const.Art. I,

4 $$3,6.and8; Art. IV, $ 21.

5 SUPPORTINGFACTS

6 A. Trial counselwas ineffective for unreasonablyfailing to challengeajuror for cause.

7 L Duringjury voir dire,juror Haywardstatedthatshehada fixed opinion that the

8 sentenceto be imposedfor thekilling of NancyGriffiths shouldbeonly oneof two possible

9 punishments.Ex. 1.2.6,RT 266. PetitionerincorporatestheallegationsofClaim Four.

10 2. At the timeofpetitioner'strial, Nevadalaw providedfor threepotential

l1 punishmentsfor first degreemurder: death,life imprisonmentwithout possibilityofparole,and

12 life imprisonmentwith possibilityofparole. Hayward'stestimonyon voir direestablishedthatshe

13 would not considerall of thesentencingoptionsavailableby law. A refusalto considerall of the

I4 legalsentencesmadehernot impartial within constitutionstandardsandthereforeshewould have

15 hadto beexcusedfor causeif shehadbeenchallenged.

16 3. Trial counseldid not challengeherandhadno tacticalor strategicreasonwithin

17 the rangeof reasonablecompetencefor failing to do so.

18 4. The failure to challengeajuror who will notconsiderall of thesentencingoptions,

19 while shehadagreedthatshecould imposethedeathsentence,is prejudicialperse,becauseit

20 leavesa personon thejury who is not impartialas to thesentenceproceeding,andthesentence

21 mustbevacated.

22 B. Counselunreasonablyfailed to investigatethecircumstancesof thevictim'sstatements

23 andto litigate their inadmissibility.

24 l. At trial, theprosecutionintroducedthe testimonyofstatementsallegedlymadeby

25 thevictim beforeshedied,which formedtheonly basisfor thesexualassaultaggravatingfactor

26 andsubstantiallysupportedthe identificationofpetitioneras theperpetrator.RT 79, 92-93.

27 PetitionerincorporatestheallegationsofClaim Six.
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2. Trial counseldid not investigatethecircumstancesunderwhich the alleged

7 statementsweremade. If counselhadconductedan adequateinvestigation,he would have

3 discoveredevidencethat (then)DeputySheriffBemieRomerowasnot in a positionin which he

4 couldhaveheardthe statementshe reported. Ex. 3.8. If counselhad discoveredandpresented

5 this evidence,therewouldhavebeena reasonableprobabilityof amorefavorableoutcome.

6 3. Trial counselfailed to investigatetheeffectsof thephysicalandpsychological

7 damageto thevictim asa basisfor excludingtheallegedstatementsmadeby thevictim. If

8 counselhadconductedanadequateinvestigationof this issuehewouldhavediscoveredevidence

9 that thestatementswereunreliableandshouldhave beenexcluded. Ex. 10.l. Petitioner

I0 incorporatestheallegationsof Claim Six.

l1 4. If defensecounselhadinvestigatedandpresentedthis evidence,therewould have

12 beena reasonableprobabilityofexcludingthevictim's allegedstatementsor significantlyreducing

13 theircredibility beforethejury.

14 C. Trial counselunreasonablyfailed to seekahearingand litigate the issueofpetitioner's

I5 competenceandlitigate the issueofpetitioner'scompetenceafterhis retumfrom Lake's

16 Crossing.

17 l. After petitionerwasretumedto Ely from Lake'sCrossingfor trial, trial counsel

18 did notconductany independentinvestigationinto the issueofhis competenceto proceedor the

I9 effectsof thepsychotropicmedicationonhis mentalstate,including thepetitioner'sextreme

20 passivityduring trial. Counseldid not seekahearingbeforethecourtat whichhecouldcross-

21 examinethementalhealthexpertson thevalidity andbasisof theconclusionsthatpetitionerwas

22 competentto proceed. Petitionerincorporatesthe allegationsofClaim Fifteen.

23 2. If counselhadconductedanadequateinvestigation,we wouldhavediscovered

24 evidencethatpetitionerremainedincompetent,despitethemedicationhewastaking. Exs.2.1,

25 2.2.,4.33,4.34, 4.35,4.36. Hadcounselpresentedthis evidence,it is reasonablyprobablethat

26 the trial would not haveproceeded,and thereforetheconvictionandsentencemustbevacated.

27
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1 D. Trial counselwas ineffective in failing to voir dire thejurorson theirability to impartially

2 considerthedefenseof insanity.

3 l. Prior to trial, petitionerenteredapleaof not guilty by reasonof insanity,but then

4 withdrew thatplea. During thejury voir direconductedfrom March3 - April 4, 1980,no

5 inquiry wasconductedon the issueof insanity. After thejury wasempaneled,after theappealof

6 thedenialof themotion for changeof venuewasdismissed,andafterpetitionerwasretumedto

7 Ely, thepleaof not guilty by reasonof insanitywasenteredagain.

8 2. On May 5, 1981,a perfunctorysupplementalvoir direof thepreviously-empaneled

9 jury wasconducted.Counselfor petitionerdid notconductany inquiry on theability of thejurors

10 to impartially considerthe insanitydefense. In theopeningstatement,trial counselconcededthat

II petitionercommittedthemurder,RT 29, thus leaving insanityastheonly defenseto a first degree

12 murderconviction.

13 3. No reasonablycompetentattorneywouldattemptto litigate an insanitydefense

14 withoutconductingan inquiry to determineif theprospectivejurorshadopinionsaboutsucha

I5 defensethatwouldpreventthem from consideringsucha defenseimpartially. Publishedevidence

I6 in existencelongbeforepetitioner'scapitaltrial documentedthatthepublic is suspiciousof the

I7 defense,andviewed it asa way to evaderesponsibilityfor crimes. Ex. 8.3 at 1, l7 nn. &-11. No

18 competentattorneytrying acapitalcasein a jurisdictionasconservativeasWhite PineCounty,

I9 with thejury alreadyempaneledin this case,would havefailed to conductvoir direon the issue.

20 4. Counsel'sfailure to voir dire thejury wasprejudicial,becauseit is reasonably

21 probablethatanadequateinquiry on the issueof the insanitydefensewould havedemonstrated

22 that thejurorshadopinionsthatwereinconsistentwith giving impartialconsiderationto the

23 defense.After trial, jurorsadmittedthat theyhadopinionsthatexactlyreflectedtheviewsof the

24 generalpopulation,Ex. 8.3.1,at1, 17 nn. II-14, that thedefensewasa"cop out" andameans

25 ofevadingresponsibilityandpunishment.Exs. I.1.F, EH-6413;1.1.K, EH-2485;1.1.D,

26 EH-6393. Had theseopinionsbeendisclosedduring voir dire, thejury would haveto havebeen

27 dischargedasnot impartial,becausetrial by ajury that is not impartial is structuralerror. The

28
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13 counselhadobjectedto themedicationofpetitioner,and/orpresentedevidenceto thejury about

14 theeffectof themedicationon petitioner,andtheconvictionandsentencemustbevacated.

Trial counselfailed to interviewand investigateevenall the membersof

Prior to trial, trial counselretainedan investigatorto assistin preparingthe

It is reasonablyprobablethatamore favorableresultwouldhavebeenobtainedif

Trial counselunreasonablyfailed to objectto the medicationofpetitionersolely

L.

2.

Trial counselunreasonablyfailed to investigateandpresentevidencerelevantto the

petitioner'scompetenceandsanity.

3.

2.

, E.-
.,
»

4

5 drugs.

6

25

JA000033
EOR00696

26 petitioner'simmediatefamily or conductedonly a superficialinterview. Exs.3.24,3.26. Counsel

27 did not interview at all othermembersofpetitioner'sfamily or friendsor acquaintanceswho had

convictionandsentencemustthereforebevacated.

Trial counselunreasonablyfailed to objectto petitioner'smedicationduringtrial or to

explain its effecton his demeanorto thejury.

l. During the trial proceedings,petitionerwasheavilymedicatedwith psychotropic

PetitionerincorporatestheallegationsofClaimFourteen.

18 defense.The investigatorwasaskedto performalmostno investigationandproducedno useful

19 information. Thedutiesthatshouldbeperformedby a trainedinvestigatorfell to theonly lawyer

20 who wascontinuouslyassignedto thecase,Mr. McGuire,who hadno experiencein presentinga

21 capitalcaseandno experienceor trainingasan investigator. Trial counsel'sentirepresentationat

22 the penaltyphaseconsistedof the testimonyof aminister,who discussedpetitioner'sstudyof

23 religion while in jail, andofpetitioner'smother,who testifiedthathewasnotabadperson.

24 PenaltyRT 17-29.

12

15 F.

16

17

7 for thepurposeof makinghim syntheticallyableto undergoacapitaltrial andnot for any

8 medically-necessaryreasonin petitioner'sbestinterest;or to objectto themedicationwithout a

9 knowing, intelligentandvoluntaryconsentby thepetitioner;or to objectto thecontinued

10 medicationwithoutahearingon its necessity;or to presentevidenceof the effectof the

II medicationon petitioner'sdemeanorandbehavior.

I
I
I

I
I
I

I
I

I
I
I
I

I
I
I

I
I

I
I

0033



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

Case3:00-cv-00233-GMN-VPC Document201-1 Filed 01/14/13 Page35 of 99

contactwith him. Exs. 3.1, 3.2, 3.5, 3.6, 3.7,3.9,3.10,3.11,3.12,3.13,3.14,3.15,3.16,3.17,

3.18,3.19,3.20,3.21,3.27,3.28.

3 3. 1f counselhadadequatelyinvestigatedpetitioner'sbackground,hewould have

4 discoveredsignificantevidenceofpetitioner'sbizarreor oddbehaviorthroughouthis life, andthe

5 severityof themigraineheadacheshe experiencedasa resultofhis headinjuries,corroborating

6 theexistenceofmentaldisturbanceslong beforehecameinto contactwith the legalsystem,Exs.

7 3.3,3.5, 3.9, 3.10,3.12, 3.13,3.15,3.21, 3.24,3.28,which would havecontradictedthe

8 prosecution'spositionthatpetitionerwas faking his impairmentsandwould havesupportedthe

9 defensepositionthatpetitionerwasnotcompetentandwasinsane,or at minimum thathis

10 impairmentmitigatedthis culpability for thecapita!offense.

ll 4. Adequateinvestigationwould alsohavedisclosedthat thebeliefof somemembers

12 ofpetitioner'sfamily that theyhadanunexceptionalfamily life, Exs. 3.4, 3.22, indicatedinability

13 to recognizeor dealwith petitioner'simpairmentswhenhewasgrowing up. Adequate

14 investigationwould havedisclosedthepresenceof alcoholismandmentalillnessin petitioner's

15 family, including thealcoholismandattemptedsuicideofhisclosestbrother,Greg. Exs. 3.3,

16 3.28,5.6.

17 5. Adequateinvestigationwould alsohaveallowedcounselto presentnumerous

18 witnessesat thepenaltyphaseto testify to petitioner'sgoodqualities,andto his difficult

19 childhood,andto showthejury thatotherpeoplecaredabouthim asapersonenoughto testify

20 onhisbehalfin aneffort to havethejury sparehis life. SeeExs.3.2, 3.3, 3.4,3.5,3.7, 3.9, 3.11,

21 3.12,3.13,3.14,3.15,3.17,3.18,3.19,3.20,3.21, 3.24,3.25,3.28,9.1.

22 6. Adequateinvestigation,andretentionofcompetentexperts,would haveresultedin

23 anaccuratepresentationof theeffectsofpetitioner'schildhoodinjuriesnotonly in themselvesbut

24 on thedevelopmentof hispersonalityandofhis mentaldisorders.Exs.2.1, 2.2,4.36. Adequate

25 investigationof theeffectsof thepsychotropicmedicationwould haveresultedin an accurate

26 presentationof the reasonsfor petitioner'sdemeanorandbehaviorat trial, whentheeffectof the

27 medicationmadehim appearuninterestedin thecase. Exs. 2.2,2.6.
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7. It is reasonablyprobablethat a more favorableresultwould havebeenobtainedin

2 the guilt andpenaltyphasesof trial if counselhadadequatelyinvestigated,andcompetently

3 presentedan relevantinformation.

4 G. Trial counselunreasonablyfailed to obtainnecessaryexpertassistance.

5 1. In preparingfor andpresentingthedefensecaseon the issuesofcompetence,

6 insanity,andpenaltymitigation, trial counseldid not obtaintheservicesofa competent

7 neuropsychologistor specialistin psychotropicmedication.

8 2. A neuropsychologistis professionallyequippedto identify braindamage,through

9 neuropsychologicaltesting,thatmaynotbedetectableby othermeansandto confirm the

10 presenceofbraindamageobjectivelyandassessits effects.

l1 3. Petitioner'ssevereheadinjury asa child, andhis changesin behaviorafter it,

12 wouldput a reasonablelawyeror mentalhealthprofessionalonnoticeof the needfor complete

13 neuropsychologicaltesting,which wasavailableat the timeofpetitioner'strial. Thetreatmentof

I4 petitionerwith massivedosesofpsychotropicmedicationwould put reasonablecounselon notice

15 of theneedfor inquiry into theshortand long-termeffectsof suchmedication.

16 4. Trial counsel'sfailure to securecompleteneuropsychologicaltestingand

17 pharmacologicalassessmentwasprejudicial. Currenttestingconfirmstheexistenceofdeficits in

I8 brainfunctioning,likely dueto petitioner'sheadinjury andconsequentimpairmentofbrain

19 functioningandpsychologicaleffectsresultingfrom thoseimpairments.Ex. 2.1. The

20 administrationof massivedosesofpsychotropicmedicationinterferedwith petitioner'sdemeanor,

21 behaviorandjudgmentbeforeandduring trial andhashad long-termeffectsonhis mentalstate.

22 Petitionerincorporatestheallegationsof Claim Fourteen.

23 5. {tis reasonablyprobablethatamore favorableresultwouldhavebeenobtainedif

24 counselhadsecuredandpresentedthis evidence,which wouldhavepreventedthejury or the

25 court from concludingthathis mentalimpairmentswere feigned,andtheconvictionandsentence

26 mustbevacated.

27 H. Trial counselunreasonablyfailed to objectto prosecutorialmisconduct.
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1 l. Throughouttheguilt andpenaltyphasearguments,theprosecutorrepeatedly

7 committedmisconduct.Petitionerincorporatesthe allegationsofClaim Twelve.

3 2. Defensecounselunreasonablyfailed to objectto theprosecutor'smisconductin

4 argument,to attemptto cureor preventthemisconductor to preservetheconstitutional

5 violations for appellatereview.

6 3. Due to the extentof themisconductinvolved, it is reasonablyprobablethata

7 more favorableresultwouldhave beenobtainedat trial, by preventingthemisconductor

8 obtainingstrongcurativeinstructions,or onappeal,by litigation of the federalconstitutionalissue

9 raisedby themisconduct.

10 I. Trial counselunreasonablypresentedargumentsin thepenaltyphasethatinvited improper

11 prosecutionargumentin responseandwhichhadvirtually no possibilityofconvincingthe

12 jury to sparepetitioner'slife.

I3 l. In theclosingargumentin thepenaltyphaseof trial, leaddefensecounsel

I4 presentedargumentsthat amountedto anattackon themoralandreligiouslegitimacyof thedeath

15 penalty,that includedextensivediscussionofcasesnotbeforethejury, andthat included

I6 discussionof his ownexperiencein, andhis beliefsabout,theVietnamWar, andhis own

I7 participationin drafting thedeathpenaltystatute. PenaltyRT 64-85.

18 2, Competentcounselwouldhaverecognizedthat theseargumentswere likely to be

19 treatedby thecourtasallowing improperrebuttalargumentsby theprosecutorin thesamevein.

20 PetitionerincorporatestheallegationsofClaim Fifteen. Competentcounselwould have

21 recognizedthat thoseargumentswereunlikely to affecta death-qualifiedjury, all of themembers

22 of which hadswomin voir dire that theycould imposeadeathsentence,andwho weremembers

23 ofasmall, rural,conservativecommunity. Competentcounselwould haverecognizedthat these

24 argumentswereparticularlyunlikely to swayajury which includedmembersof theLDS church,

25 aspetitioner'sdid, Ex. 1.1.K, EH-24281,becausethatdenominationprescribedthe impositionof

26 thedeathpenalty for murderasa matterof religiousdoctrine. BruceR. McConkie,Moron

27 Doctrine92-93 (2d ed. Salt LakeCity, 1966).
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23 properobjectionshadbeenmade,andtheconvictionandsentencemustbereversed.

24 L. Defensecounselunreasonablyfailed to objectto thecourt'sinstructionson insanity.

25 l. In thejury instructionson the insanitydefense,thecourt instructedthejury that it

26 couldconsiderthecount'sfinding ofcompetenceto standtrial in resolvingthe issueof insanity.

27 RT1I35-36. This instructioninjectedwholly arbitraryand irrationalevidenceinto thejury's

28

37

3. [tis reasonablyprobablethat a more favorableresultwouldhave beenobtainedif

2 counselhadpresenteda final argumentthat focusedon humanizingthedefendanton thebasisof

3 an adequatemitigationcase,ratherthanantagonizingthejury andwithout making improper

4 similar argumentinvoking religious theoriesandothercasesnot beforethejury.

5 J. Trial counselunreasonablyfailed to conductvoir dire adequateto revealall the facts

6 relevantto thejurors' lackof impartiality andthenecessityof a changeofvenue.

7 1. Duringjury voir dire, trial counselconductedvoir dire examinationthatdisclosed

8 the relationshipsof thejurors to thevictim andher family, thepolice, thewitnesses,andeach

9 other. Petitionerincorporatesthe allegationsofClaim Fourabove.

10 2. Trial counseldid notconductan inquiry adequateto discloseadditionalfacts

11 relevantto thejurors' lack of impartiality. PetitionerincorporatestheallegationsofClaimFour

12 above.

13 3. If counselhadelicitedall of theevidencerelevantto juror bias,it is reasonably

14 probablethata more favorableresultwouldhavebeenobtainedon thevenuechallenge.

15 K. Trial counselunreasonablyfailed to objectto thejury instructionson theelementsof the

16 capitaloffense,andtheaggravatingcircumstances.

17 l. Trial counselfailed to objectto thejury instructionson theelementsof thecapital

18 offense,thedefinitionsandapplicationof theaggravatingfactors,thesubstantiveapplicationand

19 evidentiarybasisfor theaggravatingfactors,andthe instructionon reasonabledoubtandthe

20 count'sinstructionon insanity. Petitionerincorporatestheallegationsof ClaimsThree,Nine,

21 Twenty-Four,andTwenty-Five.

It is reasonablyprobablethatamorefavorableresultwould havebeenobtainedif2.
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considerationof the insanitydefense.PetitionerincorporatestheallegationsofClaim Eight.

2 Counselfailed to objectto giving this instruction.

3 2. It is reasonablyprobablethat a more favorableresultwouldhavebeenobtainedif

4 this instructionhadnot beengiven,sinceit injectedarbitraryand irrationalevidenceinto thejury's

S considerationof the insanitydefensethatencouragedthejury to rejectthedefense.The

6 convictionandsentencemustbevacated.

7 M. Defensecounselunreasonablyfailed to objectto theofferedproofofpetitioner'sprior

8 conviction.

9 l. In thepenaltyphaseof the trial, thestateofferedaCalifomiaminuteorderto

10 provethatpetitionerhadsufferedaprior conviction, in orderto establishtheprior violent felony

ll aggravatingfactor. 'Thatevidencewas legally insufficient to provetheconvictionanddid not

l2 establishits validity. PetitionerincorporatestheallegationsofClaimsEighteenandNineteen.

13 Trial counseldid not object. PenaltyRT 16. Trial counselalsodid notobjectwhenthecourt

14 providedthejury with thestatutorydefinitionof theCaliforniaoffensein responseto thejury's

15 request. RT 11S.

16 2. It is reasonablyprobablethata more favorableresultwouldhavebeenobtainedif

17 counselhadobjectedto the useof this evidence,becauseit wouldhaveeliminatedonethe

18 aggravatingfactors. Thesentencemustthereforebevacated.

19 N. Defensecounselunreasonablystipulatedto admissionofprejudicialevidenceof the

20 victim's injuries.

21 1. During thepenaltyphase,counselstipulatedthatthestatecouldproduce,by

22 readingit into the record,a letter from oneof the treatingdoctorsin Utahdetailingthevictim's

23 injuriesandtreatmentat length. PenaltyRT14-16.

24 2. Thecourt itselfrecognizedthat theletterwasprejudicial,RT5, and it contained

25 graphicandirrelevantdiscussionof the treatmentandpotentialeffectsof the injuries. RT14-16.

26 Counselunreasonablyagreedto its admission.

27 3. ltis reasonablyprobablethata morefavorableresultwouldhavebeenobtainedin
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the absenceof this stipulation. Had thedoctorbeencalledto testify, his testimonycouldhave

7 beenlimited to relevantmatters,andgraphicand inflammatoryreferencesto potentialtreatment,

3 suchasamputationof limbs, RT15,couldhavebeenavoided. Theyjury wasalreadyinflamedby

4 the admissionof thepicturesof the victim, seeClaim Twenty-Six,in additionto factorsrelatingto

5 its own lackof impartiality,seeClaim Three,andthis additionalevidencefurther inflamed thejury

6 anddivertedit from makinga "reasonedmoralchoice"asto penalty. Thesentencemust

7 thereforebevacated.

8 O. Trial counsel'sineffectiveassistancewasprejudicial.

9 1. Theactionsof trial counselallegedin sectionsA-N above,werenot takenfor

I0 strategicor tacticalreasonswithin the rangeof reasonablecompetence,butweretheresultof

I1 failure to recognizeor adequatelylitigate issuesdue to lackofknowledge,skill or training.

12 2. Thecumulativeeffectofall thoseerrorswasprejudicialin that thereis a

13 reasonableprobabilityofamorefavorableresultin thecompetence,guilt andpenaltyproceedings

I4 in theabsenceof thoseerrors.

15
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CL.AIM TWELVE

2 Petitionerwasdeprivedofdueprocess,equalprotection,effectiveassistanceofcounsel

3 anda reliablesentencedue to the failure ofdefensecounselto provideeffectiveassistanceon

4 directappeal. U.S. Const.Amends.VI, VIII, XIV; Nev. Const.Art. I, $$ 3, 6, and8; Ar. IV, $

5 21.

6 SUPPORTINGFACTS

7 1. On directappeal,counseldid not raiseas issues,or did not raiseadequatelyas

8 federalconstitutionalissues,theclaimsraisedin this petitionasClaimsThree,Four,Five, Six,

9 Seven,Nine, Ten, Thirteen,Fourteen,Fifteen,Sixteen,Nineteen,Twenty,Twenty-One,Twenty­

I0 Four,Twenty-Five,andTwenty-Sixwhich are incorporatedby this referenceas if fully setforth.

ll 2. Counsel'sfailure to raisetheseissueswasthe resultof failure to recognizethem

12 becauseof lackof knowledge,skill andtrainingandnot for any tacticalor strategicreasonwithin

13 the rangeof reasonablecompetence.

14 3. it is reasonablyprobablethatamore favorableresultwould have beenobtainedif

15 all of theseclaimshadbeenraisedandreviewedunderthestandardfor federalconstitutional

16 errors,which requiresthe stateto provetheerrorsharmlessbeyonda reasonabledoubt. The

17 convictionandsentencemustthereforebevacated.

18
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CLAIM THIRTEEN

Petitioner'sconvictionanddeathsentenceare invalid underthe stateand federal

3 constitutionalguaranteesofdueprocess,equalprotection,trial beforean impartialjury anda

4 reliablesentencedue to thesubstantialandinjuriouseffectof aconsistentpatterof prosecutorial

5 misconductandoverreachingwhich distortedthe fact finding processandrenderedthe trial and

6 sentencinghearingfundamentallyunfair. U.S. Const.Amends.V, VI, VIII, & XIV; Nev. Const.

7 Art. I, $$ 3, 6, and8; Ar IV, $ 21.

8 SUPPORTINGFACTS

9 1, SignificantprosecutorialmisconductandoverreachingoccurredduringMr

IO Ybarra'strial andsentencing.This misconductsoughtto improperlytakeadvantageof an

ll essentiallyunrepresenteddefendant,wasprejudicialto Mr. Ybarra,andviolatedMr. Ybarra's

12 clearly-establishedstateandfederalconstitutionalrights

13 2. Theprosecutorcommittedmisconductduringclosingargumentduring theguilt

I4 phaseby makingnumerous,impermissibleappealsto passionandprejudice,arguingto thejury

I5 thattheright to ajury trial includesthat thedefendantis tried "in thecommunitywherethe

16 allegedcrimewascommitted." RT 6/23/81p.1154.

17 3. Theprosecutorimpermissiblyappealedto thejury, throughoutthe trial, to use

18 "commonsense,"essentiallyaskingthemto disregardtheevidence,thedefense,andthemedical

19 testimony. Theprosecutorthen told thejury to usecommonsense,andnot to "bequibbling like

20 abunchof Philadelphialawyers." Id. at 1157, 1161,1164, 1171(a),1173, 1178, 1184.

2l 4. Theprosecutorattemptedto enragethejurorsby remindingthemofhow they

22 musthavefelt when they first heardwhathadhappenedto thevictim. He saidthatmostpeople

23 who heardaboutthiscase"were shocked,absolutelyshocked.Theywereappalledat the

24 sufferingthatayoungteenagegirl would haveto havegonethrough." Hecontinuedto elicit rage

25 by statingthat "I would daresaythatsomepeoplewerewhatyou might call 'up in arms'about

26 thesituation." Id. at 1158.

27
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5. Theprosecutor'smisconductcontinuedwhenhe impermissiblyappealedto the

jurorswho lived in Ely, the town in which thecrime occurred,by remindingjurorsof the fact that

they lived in thecommunityandwere familiar with thevictim's family. He continuedhis

impermissibleappealby comparingthis crime to thebombingofPearlHarbor. Hedefined

'infamy' as"evil reputationbroughtaboutby somethinggrosslycriminal, shocking,or brutal; an

extremeandpublically now criminal or evil act." He remindedthejury that thebombingofPearl

Harbor, is knownas"a daythatwill live in infamy" andhethenstatedthat"that dayof infamy for

this nationparallelswhat I call adayof infamy for a family in Ely, Nevada."Id. at 1159. The

prosecutorcontinuedto elicit sympathyandangerby telling thejury thatwhenthevictim finally

died,"herdayof infamy wasoverandsowasher life." [d. at 1168.

6. Theprosecutorcommittedmisconductby attemptingto influencethejurors,many

ofwhomknewhim personally, by continually informing thejury ofhis beliefandopinionof the

case,theevidence,themedicalexperts,andthedefendant.Id. at 1158, 1161, 1162, 1173,1174,

1177, 1179, 1181, 1183, 1184, 1185, 1248. Theprosecutorstatedthat is his "opinion" that the

evidenceshowsthatdefendanttried to takeadvantageof victim. Id. at l161. Theprosecution

"surmised"that thevictim got awayfrom thedefendant,that thedefendantcaughtup with her,

and"at thatpointhershoeswereremovedfrom her...hedidn't untie them,hejustpulled them

off." [d. at 1162. Theprosecutorthenproceededto ask,"had sheconsentedto haveintercourse

with him (thedefendant)?I think not." Id. at 1173. The prosecutorialmisconductcontinued

whentheprosecutorgavehis opinion,by statingthat "I believethat the factswill clearlyshow

that, in fact, murderin the first degreehadoccurred." Id. at 1174-1175.Theprosecutor

appealedto thejury prior to readinga letterwritten by defendant,whenhemadea commentthat

hehad"neverbeenableto write like this..." Id. at 1248. Theprosecutor'sappealto thejury

continuedwhen, in referencinga gun found in defendant'svehicle, theprosecutormadea point to

saythat"I don'tlike to handlethesethingsmuch." Id. at 1252. Theprosecutorcontinuedhis

misconductby mockingthe insanitydefenseofferedby thedefendant. Theprosecutor

impermissiblyattemptedto discreditdefendant'slegally mountedinsanitydefenseby asserting
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thatdefendant'sdefensewassimply a"devil madehim do it" excusefor committingthecrime. Id.

at 175, 1181. Theprosecutoralsointendedto confusethejury by misstatingtheapplicationof

the insanitydefense.He askedthejury if theywould "have found thedefendantnotcriminally

responsiblefor his actsby avoteofyourmembersthedaybeforehekilled NancyGriffith." Id. at

1257. Thequestionis not whetherthedefendantwas insaneprior to theact,but whetherhewas

insaneduringtheact. Theprosecutionintendedto misleadthejury by intentionallyconfusing

competencyand insanity. He reiteratedthe fact that thedefendanthadbeenfoundcompetentby

severaldoctors,by stating,"Do youknow thatmostof thosedoctorsfound him competentto

standtrial? Thatis why we areheretoday,otherwisehewould still be in thementalinstitution

waiting, waiting to getwell to go to trial." Theprosecutorthenimplied to thejury thatdefendant

hadbeencompetentfor a long time prior to trial, by stating,"He waswell andreadyto go to trial

a long time ago,much long ago." Id. at 1252. Theprosecutorcontinuedhis appealto thejury

andcontinuedhis attackofMr. Ybarra'sconstitutionallyprotecteddefense,whenin talking about

defendant'spleaofnot guilty by reasonof insanity,heexplained"I ama little confusedand

perhapsit is my inability to keepup, ... Whenyou saynot guilty youaresayingyou didn't

committhecrime. I just donot understandit. It's beyondmy comprehension."Id. at 1253.

Theprosecutoragaincommittedmisconductby attemptingto elicit sympathyandrageby

speculatingandintroducingfactsnot in evidence,suchassuggestingthat thedefendantwasupset

with somethingthe victim hadsaidor done. Theprosecutorcompoundedthemisconductby

telling the jury that"she(thevictim) may havepushedhim off. Shemayhavekickedhim. She

mayhavesaid 'Tm going to tum you in.' Whateverit was,hecaughtup with herat thewash

againandthebeatingbeganagain. It beganuntil a lifelessbodywas left lying therein thatwash."

ld. at l165. He continuedhis misconductby speculatingaboutthevictim's actionswhenhe

stated"..at thispoint Nancybeganto comeconscious,probablysatup, andprobablyevenstood

up.." Id. at l165. The prosecutorcontinuedto assumefactsnot in evidencewhenhetold the

jury thatthedefendant'spoint in burningthe victim "wasn'tjust to kill somebody.His point was

to really do awaywith somebody...He (thedefendant)anticipatedthatthebody likely would not
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havebeenfound for a long periodof time." Id. at 1253. In contrastingthedefendant'sattomey

7 to himself, the prosecutorintended,impermissibly,to elicit sympathyfor theprosecution.He

3 statedthat thedefenseattomeycanrefer to his client, that"he (defendant'scounsel)hasgota real

4 live client there,somebodyhecanturn to andsay,yes, this is theman I represent."Hecontinued

5 his appealby saying"we (theprosecution)representthepeopleof theStateof Nevada,but

6 nobodycomesup hereto sitwith us." "...[O]ur client is everybody-itis theyoung,theold, it's

7 the families, it's theentirepeopleof theStateofNevada. [ can'ttum to themandsay,herethey

8 are,that'swho I represent.We do that in thebestway possible."Id. at 1258. Theprosecution

9 impermissiblyintendedto enragethejury by stating:"for the finalcomparisonin this case,takea

10 look at thevictim beforeandafter this crime andthen think aboutfaith in your fellow men." Id.

1 at 1262. Theprosecutorcommittedmisconductwhen,despitethe fact thatdefendantdid not

12 testify, theprosecutionattemptedto discreditthedefenseandproveguilt by instructingthejury

13 to observethedefendant'sdemeanor,and to takenoteof "...howmuchdefendantslumpsin the

14 courtroom." Id. at 1263. Theprosecutioncommittedmisconductby impermissiblyexploitingan

15 objectionmadeby defendant.Defendant'sattorneyobjectedto theprosecution'sline of

I6 questioningon aparticulardoctor,and in his closingstatement,theprosecutorremindedthatjury

I7 thatthe"defensecameup out of theirchairsandsaidwe object." Id. at 1253. Despitethe fact

18 thatobjectionsare anecessarypartofclient advocacy,theprosecutionhighlightedthis particular

19 objectionin anattemptto underminethedefense,andmakethejury believethatthedefendant's

20 objectionsweresuspect.

21 7. Theprosecutorcommittedmisconductby makingimpermissibleappealsto passion

22 andprejudiceduringhis openingstatementduringpenaltyphaseproceedingsby askingthejury to

23 considertheyouthof thevictim whendecidinguponapunishment,RT 6/26/81p.60. The

24 prosecutorstated:"...whatabouttheyouthof thevictim? Shouldn'tshehavehadabreak...?" [d.

25 Theprosecutoralsocommittedmisconductby denigratingpetitioner'smitigationpresentationof

26 defendant'syouth. Theprosecutormockedthedefense'sappealfor mercyon thegroundsofhis

27 youngage,andaskedthejury whereresponsibilitystarted. He thenstatedthat"we give the right

28
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to vote to peoplewho areeighteen,whenyou are twenty-oneyou cangamble,you candrink, and

7 thedefendantwas,beyonda reasonabledoubt,all of thosethings." Id. Theprosecutorcontinued

3 with his impermissibleappealsto passionandprejudicethroughouthis argument,andat onepoint

4 heattackedthe role ofadefenseattomeyby questioningthedefenseattomey'sfeelingsabout

5 humanity. He continuedto commit misconductwhenhe informed thejury that"I havea different

6 feelingandadifferentapproachto man'sinhumanityto manthanthedefenseattorneysdo. It's a

7 real feeling." Id. at 104.

8 8. During thestate'srebuttalclosingargument,theprosecutorcommittedmisconduct

9 by arguingthat thejurorsshouldnot acceptthedefense's"guilt trip" andshoulddisregard

10 defendant'spresentationabouttheprocessofcarryingout thedeathpenalty. Id. at 104.The

I1 prosecutionthenimpermissiblyattackedthedefendantwhenhe raisedthe issueof thedeath

12 penalty'seffectiveness.Id. at 106. Theprosecutionurgedthejury to disregardthedetailed

I3 studiespresentedby thedefense,andapply thedeathpenalty. Id. Theprosecutorstatedthat the

(4 jury shouldnot beconcernedwith thedeathpenalty,becausethe law is appropriate,andevenif

15 its not, "the placeto changethe law is wherethe law is made,in the legislature. Tell thesefacts

16 and figuresthatwereplacedon theboardto them."Id. at 106. The prosecutorcontinuedhis

17 misconductby discussingan issuefor which hehadno evidence. He urgedthejury that thedeath

18 penaltyis a deterrent,andthereforethejury did notneedto concemitselfwith any discussionof

19 theeffectivenessof thedeathpenalty. Id. at 106-107. Theprosecutorcontinuedadvocatingfor

20 thedeathpenaltyasadeterrentby claiming that "...peoplewho go in andhold up thegasstation

21 with their finger in theircoat...orthe toy gun..."do sobecausethey"...didn'twant thedeath

22 penalty."Id. at 109. The prosecutorthenstatedthat thedefense'spresentation"wassimply an

23 attemptnot only to openyour eyesto whatwould happen,but alsoto makea guilt transfer,to

24 convertyou peopleinto theexecutionertodayso thatwhenyou deliberatethe feeling in you

25 would be 'am I theonekilling him?"He thenurgedthejury not to worry aboutsparingMr.

26 Ybarra' life, sincetheywerenot theoneskilling him, sincethejury wasnot theexecutioner.[d.

27 Theprosecutioncontinuedto attackthedefendant'sappealfor mercyby belittling thedefense's

28
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presentationof abotchedexecution,andby introducingfacts from a separatecasefrom another

7 stateseveralyearsprior to defendant'scase. Id. at 105. Then, in orderto justify seekingthe

3 deathpenaltyin this case,theprosecutorintroducedfacts from a casehehadprosecutedprior to

4 this case. Hc told thejury that thedeathpenaltywasnot appropriatein thatcase,so in "that

5 particularcaseI madethedecisionnot to seekthedeathpenalty." He quickly followed thatup by

6 stating"..butsomecasesareappropriatefor thedeathpenalty." (d. at 109. Theprosecutor's

7 misconductcontinuedwhenhe impermissiblyappealedto thejury by introducingfacts from a

8 third unrelatedcase,in which witnesswatchedas thevictim wasattacked.ld. at 112. In orderto

9 illicit anger,andto inducethejury into takingrevengeagainstthedefendant,theprosecutor

10 comparedthatprior caseto thepresentcase,andstatedthat"On thenightof September28,

11 1979,NancyGriffith died. Thereweren't38 peoplethereto watch,butby sittingherefor two

12 weeksthroughthis trial, you ladiesandgentlemen,becomethewitnessesto a seriouscrime" fd.

13 9. Theprosecutorcommittedmisconductwhenhe impermissiblycomparedthedeath

14 penaltyto Christianity,in aneffort to validatethedeathpenalty. [d. at 107. He statedthat"for

15 sometwo thousandyears,Christianityhasbeenon this earthto do awaywith sin. Has it

16 happened?Using thesameargument,shouldwedo awaywith thechurches,theBible,

17 Christianity? I would submitwe shouldnot." Id. Theprosecutorcontinuedhisappealby stating

I8 that"I readtheBible from time to time, not a lot, but a little bit. It is disturbingto seeit misused.

19 Theprosecutioncontinued,assertingthatdefendantalso"misquoted"and"misimplied"(sic),the

20 Bible. Id.

21 I0. Theprosecutor'sextensive,intentionalmisconduct,especiallywhencombined

22 with thesubstantialpatternof errorsdemonstratedelsewherein thispetition,wassoegregiousas

23 to requirethevacationof theconvictionandsentencewithout anyspecificshowingofprejudice.

24 In thealternative,theprosecutor'sextensivemisconductin this capitalcasesubstantiallyand

25 injuriously affectedthe fairnessof the trial andrenderedMr. Ybarra'sconvictionandsentence

26 fundamentallyunfair; and thestatecannotshow,beyonda reasonabledoubt,that this misconduct

27 did notaffect theconvictionandsentence.
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CLAIM FOURTEEN

2 Mr. Ybarra'sconvictionanddeathsentenceare invalid underthe stateand federal

3 constitutionalguaranteesofdueprocess,equalprotection,trial beforean impartialjury anda

4 reliablesentenceandunderinternationallaw becausethestatutorily-mandatedchangeofvenue

5 procedureforcedpetitionerto chosebetweenhis right to aspeedytrial andhis right to a fair and

6 impartial trial. U.S. Const.Amends.V, VI, VIII & XIV; Nev. Const.Art. 1, $$ 3, 6, and8; Art.

7 IV,$21.

8 SUPPORTINGFACTS

9 1. At the time of Mr. Ybarra'strial andsentencing,Nevadalaw providedin relevant

10 part:

II "An actionfor removalofa criminal actionshall not begrantedby thecourt until afterthe

12 voir dire hasbeenconducted..."

13 (Nev.Rev.Stat.$ 174.455(2)(pre-1981amendment))

14 2. At thetimeofMr. Ybarra'strial andsentencing,Nevadalaw requiredpetitionerto

15 appealthe trial judge'sdenialofhis changeof venuemotion immediatelyto theNevadaSupreme

16 Court.

17 (Nev.Rev.Stat.$ 2.090(2)(pre-1981amendment))

18 3. Thesechangeof venuestatutes,whenreadtogether,effectivelydeniedpetitioner

19 his constitutionalright to a speedytrial. Petitionersoughtto invokehis right to a fair and

20 impartialjury by moving thecourtto changeto venueofpetitioner'scapital trial. By doingso,

21 petitionerwas forcedto foregohis constitutionalright to aspeedytrial, becausestatutorily

22 mandatedimmediateappealto the NevadaSuprememeantthatpetitioner'strial could notbegin

23 until thecountruledon the issue.

24 4. Petitioner'strial beganon March31, 1980,andaftersix daysof voir dire thejury

25 wasswom. At that time defensecounsel,as requiredunderthen-existingNev.Rev.Stat.}

26 174455(2),movedfor a changeof venue. Themotion wasdeniedby petitioner'strial judge,and

27 as requiredby then-existingNev.Rev.Stat.$ 2.090(2),defensecounselimmediatelyappealedthe

28
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4 the Nevadalaw that requiredthis immediateappealviolatedpetitioner'sconstitutionalright to a

5 speedytrial.

JA000048
EOR00711

16 substantiallyand injuriously affectedthevalidity of theguilty phaseandsentencingprocessand

17 renderedMr. Ybarra'sconvictionandsentencefundamentallyunfair. TheStateaccordingly

18 cannotshow,beyonda reasonabledoubt,that this errordid notaffect theconvictionand

Theunconstitutionalstatutorily-mandatedproceduralschemein this capitalcase

Nevada'sstatutorychangeofvenueprocedure,as it existedin March 1980,

7.

6.
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denialof themotion for changeofvcnueto theNevadaSupremeCourt.

5. TheNevadaSupremeCourtdid not issueadecisionon themotion until October8,

1980. This impermissibledelayhad theeffectofdenyingpetitionerhis right to a speedytrial, and3

6

2

19 sentence.

20

21

..,..,

23

24

25

26

27

28

15

7 contravenedthe rightsaffordedto petitionerundertheU.S.Constitution. AmendmentVI of the

8 U.S. Constitutionprovidesin relevantpart that"In all criminal prosecutions,theaccusedshall

9 enjoy the right to a speedyandpublic trial, by an impartialjury..." However,underthen-existing

10 Nevadalaw, petitionerhadto choseto either invokehis right to a fair andimpartialjury orhis

II right to a speedytrial. In anunsuccessfulattemptto receivea fair trial, petitionermovedthe trial

l2 court to changethevenue. Defensecounselwasrequiredto immediatelyappealthedenial,and

13 petitioner'scapital trial couldnotbeinguntil theNevadaSupremeCourt issueda decision,eight

14 monthsaftertrial hadbeenscheduledto begin.
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CLAIM FIFTEEN

Petitioner'sconvictionandsentenceare invalid undertheconstitutionalguaranteesof due

3 processof law, jury trial, effectiveassistanceofcounselanda reliablesentencedueto the

4 medicationofpetitionerthroughouthis capitaltrial. U.S.Const.Amends.VI, VIII, XIV; Nev.

5 Const.Art. 1, $$ 3,6,and8; Art. IV, $21.

6 SUPPORTINGFACTS

7 l. Petitionerwasadministeredmassivedosesofpsychotropicmedicationsat Lake's

8 Crossingin aneffort to makehim competentto proceedin theprosecutiondesignedto result in

9 his execution. Ex. 5.\A. Exceptfor a periodthat his mediationwasstoppedto allow a testto be

I0 performed,RT (5-4-81)49, petitionerwascontinuouslymedicatedwith strongpsychotropic

II medicationthroughoutthe trial proceedings.Ex. 5.3.

12 2. The trial courtwasawarethatpetitionerwasheavilymedicatedbut it did not

13 conducta hearingto determinewhetherthemedicationwasnecessary.Themedicationwas

14 administeredunderorderof thecourt. RT (5-4-81)49.

15 3. Petitionerdid notknowingly and intelligently consentto theadministrationof

16 psychotropicmedication,which wasadministeredfor thepurposeof makinghim undergoa

17 capitaltrial andwasnot administeredin petitioner'sown interestsdue to medicalnecessity.

18 4. Neitherthecourt,nor the prosecutor,nordefensecounsel,informed thejury that

19 petitionerwasunderheavymedicationduring trial.

20 5. Theconductof the trial while petitionerwasheavily medicated,without informing

21 thejury, wasprejudicial. Themedicationmadethe petitionerpassive,bluntedhis affect,made

22 him appearwoodenanduninterestedin theproceedingsandnot remorsefulovertheoffense,and

23 left him virtually sedated.Thejurorsobservedpetitioner'sdemeanorandbehaviorat trial and

24 believedhe looked"normal." Ex. I.I.I, EH-6404;seeEx. 1.S.A. Thejuror's inaccurate

25 assumptionsaboutthe meaningofpetitioner'sdemeanorat trial requiresvacationof the

26 convictionandsentence.

27
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CL.AIM SIXTEEN

Petitioner'sconvictionanddeathsentenceare invalid undertheconstitutionalguarantees

3 ofdueprocess,jury trial anda reliablesentencedueto the failure of the trial courtto conducta

4 hearingon petitioner'scompetenceto proceed. U.S. Const.Amends.VI, VIII, XIV; Nev. Const.

5 Art.I, $3,6,and8;Art. IV, $ 21.

6 SUPPORTINGFACTS

7 I. Following the trial court'sfinding thatpetitionerwas incompetentto proceed,

8 petitionerwas incarceratedat Lake'sCrossingandheavilymedicated.Exs. 5.3,5.4. He was

9 retumedto courtafterthreementalhealthprofessionalscertified thathe wascompetentto

10 proceed.Exs.4.19,4.20,4.21.

ll 2. Thecourtdid not conductanyhearingon thequestionofpetitioner'scompetence.

12 Thecourtwasawareofpetitioner'scontinuingmentalimpairments,from theprevious

13 competencehearing,which resultedin petitioner'scommitmentto Lake'sCrossingbecausehe

14 was incompetent,RT (11-11-80)98,andthe reportsof theLake'sCrossingmentalhealthexperts

15 themselves,Exs. 4,19,4.20,4.2, (defendantwas"undoubtedlytakingdrugs")andthecourtwas

16 alsoawarethatpetitionerwasheavilymedicatedprior to trial. RT (5-4-81)49.

17 3. A reasonablejurist would havecontinuedto havea doubtasto petitioner's

18 competenceto proceed,in light of thepetitioner'sheavypsychotropicmedication,his withdrawal

19 from medicationfor testingshortlybeforetrial, thereinstitutionof medication,andpetitioner's

20 bluntedandpassiveaffect throughouttheproceedings.A reasonablejurist wouldnot have

2I proceededto trial without a hearingon thereportsfrom Lake'sCrossing,with cross-examination

22 of theexpertson thebasesof theirconclusions,to allow thecourt to makethedeterminationof

23 petitioner'scompetence,which only thecourtcould make. If thecourthadconductedahearing,

74 evidencewould havebeeneliciteddemonstratingthe inadequacyof thereportsandexaminations

25 concludingthat petitionerwascompetentand thatpetitionerwas,in fact, incompetent.Exs.2.1,

26 2.2,2.6, 4.33, 4.35,4.36.

27
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4. The failure to conducta hearingto determinethepetitioner'scompetenceto

proceedis reversibleerrorperseandrcquiresvacationof theconvictionandsentence.
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CL.AIM SEVENTEEN

Petitioner'sconvictionandsentenceare invalid undertheconstitutionalguaranteesof due

3 process,trial by jury, andreliablesentencedueto petitioner'sincompetenceat the timeof trial

4 andthroughoutsubsequentproceedings.U.S. Const.Amends.VI, VIII, XIV; Nev. Const.Art. I,

5 S$3,6,and8; Ar. IV, $ 21.

6 SUPPORTINGFACTS

7 I. Petitionersuffersfrom severementalillnesswhich interfereswith hisability to

8 understandandactrationally,with his memoryandwith hisjudgment. Exs. 2.1,2.2, 2.6,4.33,

9 4.35,4.36. Theseconditionsremainpresentevenwhenpetitioneris administeredpsychotropic

10 medications.Exs.2.2, 2.6.

1l 2. Beforetrial, petitionerwas found incompetentandtreatedwith significantdosesof

12 psychotropicmedicationat Lake'sCrossing. Exs. S.1.A,5.3. Whenhewasreturnedto courthe

I3 remainedunderpsychotropicmedicationintendedto makehim competent.Exs. 5.1.A, 5.3 RT

14 (9-8-81)49. Despitethis medication,petitionerremainedunableto assistor directcounsel

15 rationally in his defenseor to understandthe proceedingsrationally. Exs.2.1,2.2.,2.6,4.33,

16 4.35,4.36.

17 3. During subsequentproceedings,petitionerhasremainedincompetentandunableto

18 understandrationally thenatureofhis legalsituationor to assistcounselrationally. Petitionerno

19 longerhasaccuratememoryof his own history, the trial proceedingsor subsequentproceedings

20 on reviewor his convictionandsentence.Exs. 2.1,2.2,2.6.

21 4. Theconductof the trial andsubsequentproceedingswhile petitionerwas

22 competentis prejudicialperseandrequiresvacationof theconvictionandsentence.

23
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CLAIM EIGHTEEN

Petitioner'sconvictionandsentcnccareinvalid undertheconstitutionalguaranteesofdue

3 process,equalprotection,jury trial, right to presentadefense,effectiveassistanceofcounseland

4 areliablesentencedue to the failureof thementalhealthexpertsto provideadequateassistance.

5 US. Const.Amends.VI, VIII, XIV; Nev. Const.Art. I, $ 3, 6, and8; Art. IV, $ 21.

6 SUPPORTINGFACTS

7 l. In preparingandpresentingthedefensecase,trial counselobtainedtheassistance

8 ofmentalhealthexperts. Theexpertsdid notconductadequateneuropsychologicaltestingand

9 otherexaminationsanddid not advisecounselthat it wasnecessary.

10 2. Petitioner'ssevereheadinjury asa child, andhischangesin behaviorafter it,

l1 would put a reasonablementalhealthprofessionalon noticeof theneedfor neuropsychological

12 testing,which wasavailableat the timeof petitioner'strial andwhich wasconsistentwith the

13 professionalstandardofcare. Sometestingwasdone.

14 3. A neuropsychologistis professionallyequippedto identify braindamage,through

15 neurologicaltesting,thatmaynot bedetectableby othermeansandto confirm thepresenceof

16 braindamageobjectivelyandassessits effectsor to conductprofessionallyadequateexaminations

I7 and investigation.

18 4. Thementalhealthexperts'failure to conductor obtainneuropsychologicaltesting

19 wasprejudicial. Currenttestingconfirmstheexistenceofdeficits in brain functioning likely due

20 to petitioner'sheadinjury andconsequentimpairmentofbrain functioningandpsychological

21 effectsresultingfrom thoseimpairments. Exs. 2.1, 4.34,4.35,4.36.

22 5. The failure of mentalhealthprofessionalsto performadequatelysubstantially

23 prejudicedthedefense.Theabsenceof suchobjectiveconfirmationof theexistenceof

24 petitioner'simpairmentsallowedthecourtandthejury to believetheywerefeigned,andresulted

25 in an inaccurateevidentiarypicturewith respectto the issuesofcompetence,insanity,and

26 mitigation,andtheconvictionandsentencemustbe reversed.

27
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CLAIM NINETEEN

Mr. Ybarra'sconvictionanddeathsentenceareinvalid underthe stateand federal

3 constitutionalguaranteesofdueprocess,equalprotection,effectiveassistanceofcounsel,

$ compulsoryprocess,trial beforean impartial jury anda reliablesentenceandunderinternational

5 law dueto the trial court'simproperadmissionofa prior felony convictionduring thesentencing

6 phaseof petitioner'strial, which improperly infectedthesentencingphaseofpetitioner'strial.

7 U.S. Const.Amends.V, VI, VIII & XIV; Nev. Const.Art. I, S$ 3, 6, and8; Art. IV, $ 21.

8 SUPPORTINGFACTS

9 l. At thesentencinghearingin Mr. Ybarra'scase,theprosecutorintroduceda

I0 Califomiaorderofprobationinto evidenceasproofofpetitioner'sprior felony convictionfor

11 assaultwith a deadlyweaponor with force likely to producegreatbodily injury, anoffenseto

12 which petitionerentereda guilty plea. Ex. 7.8. Theprobationorderwasusedasproofof the

13 allegedaggravatingfactor that"the murderwascommittedby adefendantwho waspreviously

I4 convictedofa felony involving the useor threatofviolenceto thepersonofanother."Ex. 7.9.

15 This evidenceconstitutedtheonly evidenceusedby theprosecutorto showtheexistenceof the

16 aggravatingfactor. No transcriptsof theproceeding,or othersupportingdocuments,wereever

17 introduced. Thejury found this aggravatingcircumstance,Ex. 7.10,andpetitionerwas

18 sentencedto death.

19 2. Petitionerhasobtaineda copyof therecordof thatCaliforniacaseaspartof these

20 statehabeascorpusproceedings.Thereis nothing in the recordof theCalifomiaconvictionthat

21 showsthatpetitionerenteredhis guilty plea freely andvoluntarily. The transcriptof theplea

22 hearingitself (Ex. 7.8) revealsthat thecourtdid notcanvassMr. Ybarraat all, but ratheraccepted

23 his pleawithout any inquiry thatwould demonstratethat thepleawasenteredknowingly and

24 voluntarily, as theconstitutionrequires.

25 3. This error is especiallyimportantin petitioner'scase. Duringpenaltyphase

26 deliberations,thecourt receiveda questionfrom thejury regardingtheCalifomiaoffense. RT

27 6/26/81p.I14. Thejury askedwhatMr. Ybarrahadbeenchargedwith, andthedefinition of

28
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aggravatedassault. Id. Thecourt respondedby informing thejury that Mr. Ybarrahadbeen

7 chargedwith violating Section245A of theCalifornia PenalCode,which is a fclony involving the

3 useor threatofviolenceto thepersonofanother. [d. Thejury then found theprior convictionas

4 anaggravatingfactor. Ex. 7.10.

5 4. Thestatutedefining theaggravatingfactor is impermissiblyvagueunderthe

6 federalconstitutionalguaranteeof dueprocessof law. Thecharacterizationofa felony

7 convictionasone"involving theuseor threatof violence"doesnot imposeanystandardsto guide

8 prosecutors,judgesorjuriesas to whatoffensesarewithin thescopeof the factoror whatkind of

9 degreeof threator violencewouldbringa convictionwithin thevaguestatutorylanguage,which

I0 could apply to conductthat is sodeminimis that it could notjustify impositionofa death

II sentence.Given thatpetitioner'sprior offenseresultedonly in the impositionof probation,it was

12 not consideredegregiousenoughby the convictingcourt to justify asubstantialsanction. The

13 convictionthereforedoesnotsupplya rationalbasisfor imposingdeath-eligibilityby providinga

14 rationaldistinction in culpability betweenthe few casesin which thedeathpenaltyshouldbean

15 optionandthemanycasesin which it is not.

16 5. TheStatecannotshow,beyonda reasonabledoubt,that theconstitutional

17 infirmities presentherewereharmlessbeyonda reasonabledoubt; in thealternative,the

18 prosecutor'suseof petitioner'sconvictionwithoutproofthat thepleawasknowingly and

19 voluntarily enteredviolationssubstantiallyand injuriously affectedthe fairnessof theproceedings

20 andprejudicedMr. Ybarra.

21
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CLAIM TWENTY

Petitioner'ssentenceis invalid undertheconstitutionalguaranteesofdueprocess,equal

3 protection,anda rcliablesentencedueto the failure of theprosecutionto produceacertifiedcopy

4 of thejudgmentofconvictionwith respectto theprior felony conviction involving theuseor

5 threatofviolenceaggravatingcircumstance.U.S. Const.Amends.V, VIII, XIV; Nev. Const.

6 An.I, S$ 3,6,and8; Art. IV, $ 21.

7 SUPPORTINGFACTS

8 1. In June,1981,the Statefiled an AmendedNoticeof Intent to SeekDeathPenalty

9 in Mr. Ybarra'scase. As partof that Notice, thestatealleged,inter alia, thatpetitionerhad

IO sustained"(t) A felonyconvictioninvolving the useor threatofviolenceto thepersonofanother,

l1 to-wit: AssaultWith A DeadlyWeaponor force likely to producegreatbodily injury, a violation

12 of CaliforiaPenalCodeSection245(a)..." With respectto that aggravatingfactor, theState

13 allegedthat"The evidencewill consistof theJudgmentofConviction;SacramentoCounty

14 SheriffsDepartmentrecords;the testimonyof the investigatingofficer; andtheSacramento

15 CountyProsecutingAttorney." No certifiedcopyof thejudgmentofconvictionwasever

16 introduced,in violation ofstatelaw. The fact thatevidenceof thatallegedaggravatingfactordid

I7 not satisfystatestatutoryrequirementsinvalidatespetitioner'sdeathsentence.

18 2. OnJune27, 1981,thesentencingjury found theexistenceof theaggravating

19 circumstancesthatthemurderwascommittedby a defendantwho waspreviouslyconvictedofa

20 felony involving the useor threatofviolenceto thepersonofanother,alongwith other

2I aggravatingcircumstances.Ex. 7.10. On directappeal,theNevadaSupremeCourt upheldthe

22 deathsentenceandtheaggravatingcircumstancefoundby thejury.

23 3. UnderNevadalaw, theState'sevidenceusedto provetheprior felonyconviction

24 aggravatingcircumstancewasconstitutionallyinfirm. Nevadalaw requiresthatall prior

25 convictionsusedto enhancea sentencebeprovenusinga certifiedcopyof theprior judgment.of

26 conviction. No suchdocumentwaseverintroducedin this case. Ex. 7.8. In petitioner'scase,the

27 prosecutionoffered,andthecourtaccepted,aCaliforniaorderof Probationto showpetitioner's

28
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prior conviction. Ex. 7.8. No judgmentofconvictionwasofferedby the prosecutionor required

by thecourt. Ex. 7.8. Failureto satisfytheunequivocalrequirementsofstatelaw arbitrarily

deprivedpetitionerofa state-createdliberty interestin violation of thedueprocessguaranteeof

the federalconstitution. Theevidencesubmittedwas insufficient to provetheaggravating

circumstancebeyonda reasonabledoubt,to a degreeof reliability requiredby thedueprocess

guaranteesof the federalconstitutionandtheNevadaConstitution.

4. In additionto the absenceofacertifiedcopyof theconvictionasrequiredby

Nevadalaw, Mr. Ybarra'sconviction is constitutionallyinfirm becausehis prior guilty pleawas

not knowingly andvoluntarily centered,andbecausethecourt failed to canvasMr. Ybarrabefore

acceptinghis plea. PetitionerincorporatestheallegationsofClaim Eighteenasif fully set forth

herein.

5. The lackofproofbeyonda reasonabledoubtof the prior violent felony conviction

aggravatingcircumstanceis prejudicialperse. Understatelaw, asentenceof deathcannotbe

imposedwithout a valid finding that theaggravatingcircumstancesarenot outweighedby any

mitigatingcircumstances.Sincetheprior violent felony convictionaggravatingcircumstanceis

constitutionallyinfirm, thereis noway ofknowingwhetherthejury would haveimposeda

sentenceofdeathhad it not beenableto considerthis aggravatingcircumstance
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CLAIM TWENTY-ONE

Petitioner'sconvictionandsentenceare invalid undertheconstitutionalguarantcesofdue

3 process,trial by jury, effectiveassistanceofcounselanda reliablesentencedueto jury

4 misconduct.U.S. Const.Amends.VI, VIII, XIV; Nev. Const.Art. I, j$ 3, 6, and8; Art. IV, $

5 21.

6 SUPPORTINGFACTS

7 l, During voir dire examination,thejurorsassertedthat theycouldconsiderall of the

8 potentialpenaltiesif petitionerwas found guilty of themurder,andon thatbasisthe trial court

9 qualified thejury.

I0 2, During eitherthe trial or thejury deliberations,someor all of thejurors agreed

11 that theywould imposethedeathpenaltyif they foundpetitionerguilty. Ex. 1.1.E,EH-6399

12 (Bowler).

13 3. Theagreementby someor all of thejurorsas to whatpenaltyshouldbe imposedin

14 theeventof a guilty verdictwasmisconductand it deprivedpetitionerofan impartialjury in the

I5 penaltyphaseof trial due to thepre-judgmentof theappropriatepenalty. The lackof an impartial

16 jury is structuralerrorwhich requiresvacationof thedeathsentence.

17 4. During trial, somejurors encounteredpetitionerin thehall of thecourthouseand

18 observedhis apparently"normal"demeanorin sharinga water fountain,asevidencethathewas

19 not insaneor impaired. Exs. I.1.I, EH-6404.

20 5. Observationandconsiderationofpetitioner'sout-of-courtdemeanorandbehavior

21 constitutedmisconductasreceptionofevidenceoutsideof thejudicial proceedings.This

22 misconductwasprejudicialbecausetheextra-judicialobservationinfectedtheirdeliberations

23 including thatpetitionerwasnot insaneor otherwiseimpaired. The effectof theseobservations

24 wasadditionallyprejudicial,becausepetitionerwasunderheavypsychotropicmedicationat the

25 timeof trial, which gavehim a dull, passiveanda syntheticallynormalaffect,whichdid not reflec:

26 theseverityofhis mentalillness. Petitionerincorporatesthe allegationsofClaim Fourteen.

27
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6. The influenceof the jurors'extrajudicialobservationsof thedefendant

substantiallyprejudiccdpetitionerand theconvictionandsentencemustbevacated.
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CL.AIM TWENTY-TWO

Petitioner'sconvictionandsentenceviolate the constitutionalguaranteesof dueprocessof

law, equalprotectionof the lawsanda reliablesentenceand internationallaw becausepetitioner's

capital trial andsentencingandreviewon directappealwereconductedbeforestatejudicial

officerswhosetenurein office wasnot duringgoodbehaviorbut whosetenurewasdependenton

popularelection. U.S. Const.Art. VI, Amends.VII, XIV;; InternationalCovenantonCivil and

Political RightsArt. XIV; Nev. Const.Art. 1, $$ 3, 6, and 8; Art. IV, $ 21.

8 SUPPORTINGFACTS

9 1. The tenureofjudgesof the Nevadastatedistrict courtsandof theNevada

I0 SupremeCourt is dependentuponpopularcontestedelections. Nev. Const.Art. 6 $$ 3, 5.

t l
12

2. Thejusticesof theNevadaSupremeCourt performmandatoryreview ofcapital

sentences,which includestheexerciseof unfettereddiscretionto determinewhetheradeath

I3 sentenceis excessiveor disproportionate,without any legislativeprescriptionasto thestandards

14 to be appliedin thatevaluation.Nev. Rev. Stat. $ 177.055(2). Petitionerincorporatesthe

15 allegationsofClaim Twenty-Two.

I
16

17

3. At the timeof theadoptionof the UnitedStatesConstitution,thecommonlaw

definitionofdueprocessof law includedthe requirementthatjudgeswho presidedover trials in

18 capitalcases,which at that time potentially includedall felony cases,havetenureduringgood

19 behavior. All of thejudgeswho performedtheappellatefunctionof decidinglegal issuesreserved

I 20 for review at trial had tenuredurínggoodbchavíor. This mechanismwas íntendedto. anddid,

21 preservejudicial independenceby insulatingjudicial officers from the influenceof thesovereign

thatwould otherwisehaveimproperlyaffectedtheir impartiality.

23 4. Nevadalaw doesnot includeanymechanismfor insulatingstatejudgesandjustices

24 from majoritarianpressureswhich would affect the impartiality ofanaveragepersonasajudge in

25 a capitalcase. Making unpopularrulings favorableto a capitaldefendantor to a capitally-

26 sentencedappellantposesthe threatto a judgeor justiceofexpendingsignificantpersonal

27 resources,ofboth time andmoney,to defendagainstan electionchallengerwho canexploit

28
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popularsentimentagainstthejurist'spro-capitaldefendantrulings,andposesthe threatof

ultimateremovalfrom office. Thesethreats"offer a possibletemptationto the average[person]

as a judge . .. not to hold thebalancenice,clearand true betweenthe stateandthe [capitally]

accused."Tumeyv. Ohio, 273 U.S. 510, 532 (1927). Onejusticeof theNevadaSupremeCourt

hasacknowledgedpublicly that the time andexpenseof anelectionchallengeinvolving a charge

that a sitting justicewas"soft on crime" dueto a ruling that favoredthedefense"was not lost on"

theelectedNevalajudiciary.

8 5. Judgesandjusticeswho aresubjectto popularelectioncannotbe impartial in any

9 capitalcasewithin dueprocessand internationallaw standardsbecauseof the threatof removalas

10 a resultof unpopulardecisionsin favorof acapitaldefendant.

1I 6. Conductinga capital trial or direct appealbeforea tribunal thatdoesnot meet

i

12 constitutionalstandardsof impartiality is prejudicialperseandrequiresthatpetitioner'scapital

13 convictionandsentencebe vacated.

14

15

16

17

18

19

20

21

3
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CLAIM TWENTY-TIREE

Mr. Ybarra'sconvictionanddeathsentenceare invalid underthestateand federal

3 constitutionalguaranteesofdueprocess,equalprotection,anda reliablesentencedueto the

4 failureof theNevadaSupremeCourt to conductfair andadequateappellatereview. U.S. Const.

5 Amends.V, VI, VIII & XIV; Nev. Const.Art. 1, $$ 3,6,and8; Art. IV, j 21.

6 SUPPORTINGFACTS

7 l. TheNevadaSupremeCourt'sreviewofcasesin which thedeathpenaltyhasbeen

8 imposedis constitutionallyinadequate.Theopinionsrenderedby thecourt, as in this case,have

9 beenconsistentlyarbitrary,unprincipledandresult-oriented.

10 2. UnderNevadalaw, the NevadaSupremeCourthadaduty to review Mr. Ybarra's

ll deathsentenceto determine(a) whethertheevidencesupportsthe finding of anaggravating

12 circumstanceor circumstances;(b) whetherthesentenceof deathwas imposedunderthe

13 influenceofpassion,prejudiceor otherarbitrary factor; (c) whetherthesentenceofdeathis

14 excessiveconsideringboth thecrimeandthedefendant.Nev. Rev. Stat.$. 177.055(2). Such

I5 appellatereview is alsorequiredasamatterof federalconstitutionallaw to ensurethe fairness

16 andreliability of Mr. Ybarra'sdeathsentence.

17 3. TheNevadaSupremeCourt'sopinionsaffirming thejudgmentandthedenialof

I8 post-convictionreliefprovideno indicationthatsuchmandatoryreviewwaseverconductedin

19 this case.

20 4. The SupremeCourthasneverarticulatedany basisfor conductingthereview

21 requiredby Nev. Rev. Stat.$ 177.055(2). The NevadaSupremeCourthasnever,in petitioner's

22 caseor anyother,madeclearwhat standardsapply to suchreview,and it hasnot publishedany

23 ruleor decisiongiving noticeof whatcasesit usesfor comparisonin its review,ofwhatevidence

24 it will consider,or ofhow counselshouldlitigate the issue.

25 5. Had theNevadaSupremeCourtconductedthe typeofappellatereview required

26 by statutorylaw andby theconstitution,it couldnot haveupheldMr. Ybarra'sconvictionand

27 deathsentence.Thereasonswhy Mr. Ybarra'sconvictionandsentencecannotwithstandscrutiny

28
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are describedthroughoutthis petition, and Mr. Ybarra incorporateseachandeveryfactual

° allegationasif fully set forth herein.

3 6. The lackofadequateappellatereview in thiscaseis symptomaticofanirrational

4 appellatereviewprocessin Nevadaasa whole. The NevadaSupremeCourt is amongthebusiest

5 appellatecourtsin thenation; its justices(five at the timeofpetitioner'sdirectappeal,seven

6 currently)decidemore than 1,900casesperyear. Consequently,the membersof theNevada

7 SupremeCourthavevirtually no knowledgeof the factsandlaw surroundingmostof thecases

8 theyarepurportedlyreviewing. Two of the membersof theNevadaSupremeCourtwho

9 participatedin thedecisionsin this casehavepublicly declaredthat theynormallydo not readthe

10 briefsbut rely on thebenchmemorandumpreparedby staffto representtheargumentsofcounsel

II and the facts in the record.] StateBarof Nevada"AdvocacybeforetheSupremeCount" (Reno,

12 February1, 1996). Onejustice referredto the formerrequirementof filing six copiesof thebriefs

I3 as"perpetuat[ing]themyth thatwe readeachbrief. Thatsimply isn't true." (Tapel, Session1)

14 A secondjusticecharacterizedthebenchmemorandumasa "necessaryevil," and lateradded"it

15 would be far betterif we readyourbriefsbeforeoral argumentanddigestedthem... the time

16 simply isn't thereto do that." Thejusticeshavealsopublicly acknowledgedthat theydo not

17 personallyreadappellaterecords,explainingthat"readingtheentirerecord[is] what the law

18 clerksdo." (Tape2, Session6).

19 7. TheNevadaSupremeCourthastreateddeathpenaltycasesdifferently from other

20 criminal cases.Thecourtsystematicallyappliesfewerprotectionsfor defendantswho have

21 receivedthedeathpenalty,includingdisregardingtheconstitutionalrule of lenity in interpreting

22 penalstatutesanddecliningto apply its own precedentsfrom non-capitalcasesto capitalcases.

23 8. Theconsiderationofmitigationevidenceon direct review,thedeterminationof

24 whetheraggravatingcircumstanceswereprovenbeyonda reasonabledoubt,excessivenessreview

25 anda review for passionandprejudicecanbeperformedonly by thestateappellatecourt. The

6 failure to providesuchreview hereviolatedMr. Ybarra'sconstitutionalright to dueprocessand

27 to a reliablesentencingdetermination.No prejudiceinquiry is possibleandthis casemustbe

28 remandedto thestatesystemfor theadequateappellatereview theconstitutionrequires.
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9 Ybarra'sguilty phaseandsentencingphase,andviolatedMr. Ybarra'sclearlyestablished

10 stateand federalconstitutionalrights.

JA000064
EOR00727

16 "Malice aforethought"is an essentialelementof theoffenseofall murder,including first degree

I7 murder. Nev. Rev.Stat. $. 200.010. Petitioner'sjury was instructedon this definition. RT 1121.

18

The "implied malice"definition createsamandatorypresumptionthat"maliceshall

This definition createsa mandatorypresumptionofmalice. Theuseof this

Pursuantto Nev. Rev. Stat.• 200.020,maliceaforethoughtis definedas:

Expressmalice is thatdeliberateintentionto takeawaythe life ofa
fellow creature,which is manifestedby externalcircumstances
capableofproof.

Malice shallbe implied whenno considerableprovocationappears,
or whenall thecircumstancesof thekilling showanabandonedor
malignantheart.

Nevada'simproperdefinitionofanelementof thecapitaloffenseinfectedMr.

4.

3.

2.

1.8

26 be implied" both in theabsenceofprovocationandwhenthecircumstancesof thekilling show

27 "abandonedor malignantheart." This explicit andunqualifiedcommanddirectly forecloses

28

64

CLAIM TWENTY-FOUR

Mr. Ybarra'sconvictionanddeathsentenceareinvalid underthestateand federal

3 constitutionalguaranteesof dueprocess,equalprotection,fair trial anda reliablesentence

4 becauseof Nevada'sunconstitutionaldefinition of theelementsof thecapitaloffense,which

5 contributedto petitioner'sconviction. U.S. Const.Amends.V, VI, VIII & XIV; Nev. Const.Art.

6 I, $$3,6,and8; Art. IV, $ 21.

7 SUPPORTINGFACTS

20 mandatorypresumptiondeprivedMr. Ybarraofhisconstitutionalrightsby creatinga reasonable

21 likelihood that theStatewouldbe relievedof its burdento proveeachelementoftheoffense

22 beyonda reasonabledoubt. Sucha presumptionalsosubvertsthepresumptionof innocence

23 affordedto accusedpersonsandalso invadesthe truth-findingtaskassignedsolely to triersof

24 fact.

19

1l
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13

14
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independentconsiderationof whetherthe factsprovedestablished"maliceaforethought"-- an

7 essentialelementof theoffenseswith which Mr. Ybarrawascharged,

3 5. This problem becomesmagnifiedwhen theNevadaSupremeCourt's"implied

4 malice" casesaretakeninto account. In a seriesofopinionstheNevadaSupremeCourthas

5 significantly narrowedthosesituationsin which malicemight benegated:Thecourthasrejected

6 the theorythatmalicecanbenegatedby anunreasonablebelief in theneedfor selfdefense,or by

7 voluntary intoxication. Theserulesare thevestigesof the unconstitutionalcommonlaw rule

8 which presumesmalice from theunlawful killing itself, andthusputstheburdenofnegating

9 maliceon thedefendant.

I0 6. The definitionalso fails to specify"basic facts" -- lackofprovocationor an

II "abandonedandmalignantheart"-- from which malicecanrationallybe implied. Thesesupposed

12 circumstancesaresocryptic andarchaicthat theyaremeaninglesswithout furtherdefinition.

I3 Suchlanguagepermitstheequationofa "malignantheart"with anevil dispositionor despicable

I4 character,which leadsto a finding of maliceaforethoughtbecausetheaccusedis a"badman."

15 7. Substantialprejudiceoccurredasa resultof theunconstitutionaldefinition of

16 implied malice. Given the inflammatorynatureof thecrime, it is probablythatthejury was

17 influencedin finding themaliceelementbothasa resultof thepresumptionandasa reusltof the

18 vagueandpejorativelanguageof thedefinition.

[9 8. Theuseof theunconstitutional"implied malice"definitionsubstantiallyand

20 injuriously affectedtheprocessto suchanextentasto renderMr. Ybarra'sconvictionand

2I sentencefundamentallyunfair andunconstitutional.

22

23

24

25

26

27

28
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cAuwr»ENT-vE
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9 mandateddefinitionof reasonabledoubt:

15 (Nev. Rev.Stat.$ 175.211(pre-1991amendment)).

17 that is requiredby theconstitutionfor thestateto be ableto obtainaconviction. The useof this

18 definition improperly infectedMr. Ybarra'strial proceedingsandhis sentencinghearing.

The final sentenceof the instructionis alsoconstitutionallyinfirm. Thatsentence

Theprincipaldefectof the instructionis the secondsentence:reasonabledoubt"is

This definition createsastandardof proofwhich is below thestandardofproof

A reasonabledoubt is onebasedon reason. It is nota mere
possibledoubt,but is suchadoubtaswould govemor control a
personin themoreweightyaffairsof life. If themindsof thejurors,
aftertheentirecomparisonandconsiderationofall theevidence,
are in suchconditionthattheycansaythey feel anabiding
convictionof the truth of the charge,thereis not a reasonable
doubt. Doubt to bereasonablemustbeactualandsubstantial,not
merepossibilityor speculation.

At thetimeof Mr. Ybarra'strial, Nevadalaw providedthe following statutorily-

3.

4.

2.

1.8

2 Mr. Ybarra'sconvictionanddeathsentenceare invalid underthestateand federal

3 constitutionalguaranteesofdueprocess,cqualprotection,trial beforean impartialjury anda

4 reliablesentencebecausethe statutorily-mandatedreasonabledoubtdefinition improperly

5 minimizedthestate'sburdenofproof, improperly infectedMr. Ybarra'strial process.U.S.

6 Const.Amends.V, VI, VIII & XIV; Nev. Const.Art. 1, $$ 3,6,and8; Art. IV, $ 21.

7 SUPPORTINGFACTS

26 states"[d]oubt to be reasonablemustbe actualandsubstantial,not merepossibilityor

27 speculation."This languageis functionally identical to languagecondemnedby the UnitedStates

28

25

I6

20 not merepossibledoubt,but is suchadoubtaswould govemor controlapersonin themore

21 weighty affairsof life." This languageis anappropriatecharacterizationof thedegreeofcertainty

22 requiredto find proofbeyondareasonabledoubt,ratherthan thestandardof reasonabledoubt

23 itself. No otherstatecurrentlyusesthis languagein its reasonabledoubt instruction,and the few

24 statesthatpreviouslyusedit havesincedisapprovedit.

19

10

11

12

13
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SupremeCourtand,when readin combinationwith the "govemor control" language,createsa

reasonablelikelihood that thejury would convictandsentencebasedon a lesserstandardofproof

3 than theconstitutionrequires.

4 S. The characterizationof theproofstandardasan"abidingconvictionof the truth of

5 thecharge"doesnotcurethedefectsof the inaccuratestatementsof the reasonabledoubt

6 standard.That term is not linked to any languagesuggestingaproperdefinitionof theproof

7 standard,andthe immediatelyprecedingreferenceto theunconstitutional"govemor control"

8 standardin fact links the "abidingconviction" languageto a standardofproofthat is

9 impermissiblylow. In short,the instructiondoesnothing to dispelthe falsenotionthatthejurors

}0 couldhavean"abidingconviction"as to guilt if the reasonabledoubtsthey harboredwerenot

I1 sufficient to "govemor control" their actions.

12 6. An unconstitutionaldefinition of reasonabledoubt is prejudicialperseand

13 thereforepetitioner'sconvictionanddeathsentencemustbe vacated.

14
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CLAIM TWENTY-SIX

a Petitioner'ssentenceis invalid undertheconstitutionalguaranteeofdueprocessanda

3 reliablesentence,andprohibitionagainstdoublejeopardydue to the impositionofconsecutive

4 sentencesfor bothsexualassaultandbatterywith intent to commitsexualassault,U.S. Const.

5 Amends.V, VI, VIII & XIV; Nev. Const.Ant. I, $$ 3, 6, and8; At. IV, $ 21.

6 SUPPORTINGFACTS

7 l. Petitionerwaschargedwith andconvictedofsexualassaultwith greatbodily harm

8 andbatterywith intent to commit sexualassaultwith substantialbodily han. Thebattery

9 convictionwasbasedon the samefactsas thesexualassaultconvictionandconstituteda lesser

I0 includedoffenseof thesexualassault.Consecutivesentencesof life without possibilityofparole

II were imposedon the two convictions. RT 1265-1266.

12 2. Impositionofaconvictionandsentencefor an offenseand for a lesserincluded

13 offenseviolatesdoublejeopardyprinciplesand theconvictionandsentencefor batterymustbe

14 vacated. Becausethejury wasallowedto considereverythingbeforeit presentedin theguilt

15 phase,the findingsofguilt andimpositionofpunishmentas to both arrestsartificially inflated the

16 aggravatingevidencebeforethejury, and thedeathsentencemustbevacated.

17
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CLAIM TWENTY-SEVEN

o Petitioner'sconvictionandsentenceare invalid undertheconstitutionalguaranteesof due

3 process,trial by an impartialjury, anda reliablesentence,due to theadmissionof inflammatory

4 photographsthat hadno probativevalue. U.S. Const.Amends.VI, VIII, XIV; Nev. Const.Art.

5 1,$$3,6,and8; An. IV, $ 21.

6 SUPPORTINGFACTS

7 1. At the guilt phaseof trial, thecourtadmitted"gruesome"and"ghastly"picturesof

8 the victim's injuresandautopsyRT 184, 190-192.

9 2. Thepictureshadno probativevaluewith respectto any issuein the guilt phase

10 sincecounselhadconcededpetitioner'scommissionof the murder. Thepictureswerealsohighly

1l inflammatory,asthe trial courtrecognized.

12 3. Admissionof thepicturessubstantiallyprejudicedpetitionersincetheyhadno

13 probativevalueandtheywould havehad,anddid have,a powerful effecton thejurors. Ex.

14 1.1.K, EH-24285(JurorWright: pictureswerebiggestfactor in decisionto vote for execution).

I5 Theconvictionandsentencemustthereforebevacated.

16
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CLAIM TWENTY-EIGHT

Mr. Ybarra'sconvictionanddeathsentenceare invalid underthestateand federal

3 constitutionalguaranteesofdueprocess,equalprotection,theeffectiveassistanceofcounsel,a

4 fair tribunal,an impartialjury, anda reliablesentencedueto thecumulativeerrorsin the

5 admissionof evidence,instructionalerror,thesystematicdeprivationof Mr. Ybarra'sright to the

6 effectiveassistanceofcounsel,andthe absenceof an impartial tribunal. U.S. Const.Amends.V,

7 VI, VIII & XIV; Nev. Const.Ar. I, $$ 3, 6, and8; Art. IV, $ 21.

8 SUPPORTINGFACTS

9 I. Eachof theclaimsspecifiedin this petition requiresvacationof theconvictionor

10 sentence.Mr. Ybarra incorporateseachandevery factualallegationcontainedin this petitionasif

II fully set forth herein.

12 2. Thecumulativeeffectof theerrorsdemonstratedin this petitionwas to deprivethe

13 proceedingsagainstMr. Ybarraof fundamentalfairnessand to result in a constitutionally

14 unreliablesentence.Whetheror not any individual errorrequiresthevacationof thejudgmentor

I5 sentence,the totality of thesemultiple errorsandomissionsresultedin substantialprejudiceto

16 Mr. Ybarra.

17 3. TheStatecannotshow,beyonda reasonabledoubt,that thecumulativeeffectof

I8 thesenumerousconstitutionalerrorswasharmlessbeyonda reasonabledoubt; in the alternative,

19 the totality of theseconstitutionalviolationssubstantiallyandinjuriously affectedthe fairnessof

20 theproceedingsandprejudicedMr. Ybarra.

21
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CLAIM TWENTY-NINE

Petitioner'sdeathsentenceis invalid andcannotbecarriedout undertheconstitutional

3 guaranteesof dueprocessandequalprotectionandprotectionagainstcruel andunusual

4 punishmentbecauseof petitioner'smentaldisability. U.S.Const.Amends.VIII, XIV; Nev.

5 Const.Art. I, S$ 3, 6, and8; Art. IV, $21.

6 SUPPORTINGFACTS

7 1. Petitioner'sintelligencequotienthasbeenmeasuredin thementallyretardedrange.

8 Ex.2.1.

9 2. A statecannotimposeadeathsentence,or carryoutanexecution,againsta

10 personwho suffers from mentalretardation. Atkins v. Virginia, 536U.S. 304, 122 S.Ct.2242

1 (2002).

12 3. In thealterative,thecombinationofpetitioner'sneuropsychologicaland

13 psychologicaldisabilities,his historyof psychotropicmedicationandits resultingphysicaland

14 psychologicaleffects,andhis low intelligence,reducehis intellectualcapacityto thepoint that it is

15 theequivalentofmentalretardation,Exs.2.1, 2.2, 2.6,4.33,4.35,4.36. Thereis no rational

16 distinctionbetweenthe levelof intellectualfunctioningdefinedasmentalretardationand

17 petitioner'slevelof functioning.

18 4. Petitioner'sdeathsentencemustbevacateddueto his mentaldisabilities. No

19 separateinquiry into prejudiceis requiredor permissible,becausetheEighthAmendmentimposes

20 acategoricalprohibitionon theexecutionof individualswho suffer from mentalretardation.
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CLAIM THIRTY

Petitioner'sdeathsentenceis invalid dueto the infliction ofcruelandunusualpunishment

3 duringhis incarceration.U.S.Const,Amends.VII, XIV; InternationalCovenanton civil and

4 political rightsArt. XIV; Nev. Const.Art. I, $$ 3, 6, and8; Art. IV, $ 21.

5 SUPPORTINGFACTS

Petitionerhasbeenincarceratedon Nevada'sdeathrow sincehis convictionandL.6

7 sentencein 1981. His casehasbeenin continuouslitigation sincethen in anattemptto obtainthe

8 reversalofhis convictionandsentenceto which he is entitledunderthe Nevadaand federal

9 constitutions.

10 2. Petitioner'sincarcerationundersentenceofdeathduring thedelay in affordinghim

ll reliefconstitutescruel andunusualpunishmentin itself. During his incarceration,petitionerhas

12 remainedmentally ill, andhehasbeensubjectedto massiveamountsofpsychotropicmedication,

13 including inappropriatemedication,at thehandsof the state. Exs.2.2,2.3,5.1. Theeffectsof

14 thatmedicationincludechronicpain asa resultof lack ofcirculationin his legs,and

15 hyperthyroidism,and lossofmemoryandaggravationofhis mentalillness. Exs. 2.1,2.2,2.3,2.5,

16 2.6,5.2.

17 3. The infliction ofcruel andunusualpunishmentduringpetitioner'sincarceration

18 rendersthe infliction of additionalpunishmentby theexecutionofthedeathsentencecruel and

19 unusualandthesentencemustbe vacated.

20
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CLAIM TIIRTY-ONE

Mr. Ybarra'sdeathsentenceis invalid underthe stateand federalconstitutionalguarantees

3 ofdueprocess,cqualprotection,anda reliablesentence,aswell ashis rightsunderinternational

4 law, becausethedeathpenaltyis cruel and unusualpunishment.U.S. Const.Art. VI, Amends.

5' VII & XIV; InternationalCovenanton Civil andPolitical Rights,Arts. VI, VI; Nev. Const.Art

6 1,$$3,6,and8; Art. IV, $ 21.

7 SUPPORTINGFACTS

8 l. The EighthAmendmentguaranteeagainstcruelandunusualpunishmentprohibits

9 punishmentwhich is inconsistentwith theevolvingstandardsof decencythatmarktheprogressof

10 a maturingsociety.

lI 2. The worldwide trend is toward the abolitionofcapitalpunishmentandmost

12 civilized nationsno longerconductexecutions.Portugaloutlawedcapitalpunishmentin (867;

13 SwedenandSpainabolishedthedeathpenaltyduring the 1970's;andFranceabolishedcapital

14 punishmentin 1981. In 1990,the UnitedNationscalledon all membernationsto takesteps

I5 towardtheabolitionofcapitalpunishment.Sincethis call by theUnitedNations,Canada,

I6 Mexico, Germany,Haiti andSouthAfrica, pursuantto internationallaw provisionsthatoutlaw

17 "cruel, unusualanddegradingpunishment,"haveabolishedcapitalpunishment.Thedeath

18 penaltyhasrecentlybcenabolishedin AzerbaijanandLithuania. Manyof the "third world"

19 nationshaverejectedcapitalpunishmenton moralgrounds.As demonstratedby theworld-wide

20 trend towardabolitionof thedeathpenalty,state-sanctionedkilling is inconsistentwith the

21 evolvingstandardsof decencythatmark theprogressofamaturingsociety.

22 3. Thedeathpenaltyis unnecessaryto the achievementof any legitimatesocietalor

23 penalogical interestsin Mr. Ybarra'scase. Mr. Ybarra'smentalillness,his neuropsychological

24 deficits,his physicalimpairments,and the absenceofanybasisuponwhich to anticipatethatMr.

25 Ybarra'swould poseanydangerif incarceratedmakea deathsentencecruelandumusual

26 punishment.Mr. Ybarra'sincorporatestheallegationsof Claim Thirty.

27
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4, Thedeathpenaltyconstitutescruelandunusualpunishmentunderany andall

circumstanccs,andconstitutescruel andunusualpunishmentunderthecircumstancesof this case.

Petitioner'sdeathsentencealsoviolatesinternationallaw, which prohibitsthearbitrary

deprivationof life, andcruel, inhumanor degradingtreatmentor punishment.

74

JA000074
EOR00737

0074



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

Case3:00-cv-00233-GMN-VPC Document201-1 Filed 01/14/13 Page76 of 99

CL,AIM THIRTY-TWO

Mr. Ybarra'sdeathsentenceis invalid underthestateand federalconstitutionalguarantees

3 ofdueprocess,equalprotection,anda reliablesentencebecausetheNevadacapitalpunishment

4 systemoperatesin anarbitraryandcapriciousmanner. U.S. Const.Art. VI, Amends.V, VI, VIII

5 & XIV; InternationalCovenanton Civil andPolitical Rights,Ant. XIV; Nev. Const.Art. I, $$ 3,

6 6,and8; Ar IV,$ 21.

7 SUPPORTINGFACTS

8 l. Mr. Ybarraincorporateseachandeveryallegationcontainedin this petitionasif

9 fully set forth herein.

10 2. The Nevadacapitalsentencingprocesspermitsthe impositionof thedeathpenalty

II for any first degreemurderthat is accompaniedby anaggravatingcircumstance.Nev. Rev.Stat.

12 $.200.030(4)(a).Thestatutoryaggravatingcircumstancesaresonumerousandsovaguethat

13 they arguablyexist in every first degreemurdercase. SeeNev. Rev. Stat.$. 200.033. Nevada

I4 permitsthe impositionof thedeathpenaltyfor all first degreemurdersthatare"at randomand

15 without apparentmotive." Nev. Rev. Stat. }. 200.033(9).Nevadastatutesalsoappearto permit

16 the deathpenaltyfor murdersinvolving virtually everyconceivablekind ofmotive: robbery,

I7 sexualassault,arson,burglary,kidnaping,torture,to receivemoney,andto preventlawful arrest,

I8 andescape.SeeNev. Rev.Stat. $. 200.033. Thescopeof theNevadadeathpenaltystatute

I9 makesthedeathpenaltyanoption for all first degreemurdersthat involve amotive, anddeathis

20 alsoanoption if the first degreemurderinvolvesno motiveat all.

21 3. The deathpenaltyis accordinglypermittedin Nevadafor all first degreemurders,

22 and first degreemurders,in tum,arenot restrictedin Nevadawithin traditionalbounds. As the

23 resultofunconstitutionaldefinitionsof reasonabledoubt,expressmaliceandpremeditationand

24 deliberation,first degreemurderconvictionsoccurin the absenceofproofbeyonda reasonable

25 doubt,in theabsenceof anyrationalshowingof premeditationanddeliberation,andasa resultof

26 thepresumptionof maliceaforethought. Consequently,adeathsentenceis permissibleunder

27 Nevadalaw in everycasewheretheprosecutioncanpresentevidence,not evenbeyonda

28
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reasonabledoubt, thatanaccusedcommittedan intentionalkilling.

4. As a resultofpleabargainingpractices,and impositionofsentencesby juriesand

3 three-judgepanels,sentenceslessthandeathhavebeenimposedfor offensesthataremore

4 aggravatedthantheone for which Mr. Ybarrastandsconvicted,andin situationswherethe

5 amountof mitigatingevidencewas lessthanthe mitigationevidencethat existedhere. The

6 untrammeledpowerof the sentencerunderNevadalaw to declineto imposethedeathpenalty,

7 evenwhenno mitigatingevidenceexistsat all, or whentheaggravatingfactorsfar outweighthe

8 mitigatingevidence,meansthat the impositionof thedeathpenaltyis necessarilyarbitraryand

9 capricious.

10 5. Nevadalaw fails to providesentencingbodieswith any rationalmethodfor

II separatingthosefew casesthat warrant the impositionof theultimatepunishmentfrom themany

12 thatdo not. Thenarrowingfunction requiredby the Eighth Amendmentis accordinglynon-

13 existentunderNevada'ssentencingscheme,andthe processis contaminatedevenfurtherby

14 NevadaSupremeCourtdecisionspermittingtheprosecutionto presentunreliableandprejudicial

15 evidenceduringsentencing,regardingunchargedcriminal activitiesof theaccused.Consideration

l6 of suchevidencenecessarilydivertsthe sentencer'sattentionfrom thestatutoryaggravating

17 circumstances,whoseappropriateapplicationis alreadyvirtually impossibleto discem.

18 6. BecausetheNevadacapitalpunishmentsystemprovidesno rationalmethodfor

I9 distinguishingbetweenwho lives and who dies,suchdeterminationsaremadeon thebasisof

20 illegitimateconsiderations.In Nevadacapitalpunishmentis imposeddisproportionatelyon racial

21 minorities:Nevada'sdeathrow populationis approximately50%minority eventhoughNevada's

22 generalminority populationis lessapproximately17%. One 1993 studyfound thatAfrican-

23 Americansareoverrepresentedon deathrow by acomparativedisparityof439.4%in Nevada.

24 All of thepeopleon Nevada'sdeathrow are indigentandhavehadto defendwith themeager

25 resourcesaffordedto indigentdefendantsandtheircounsel. As this caseillustrates,the lack of

26 resourcesprovidedto capitaldefendantsvirtually ensuresthatcompellingmitigatingevidencewill

27 not bepresentedto, or consideredby, thesentencingbody. Nevadasentencersareaccordingly

28
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unableto, anddo not,providethe individualized,reliablesentencingdeterminationthat the

2 constitutionrcquires.

3 7. Thedefectsin the Nevadasystemareaggravatedby the inadequacyof the

4 appellatereviewprocess. Mr. Ybarraherebyincorporateseachandevery factualallegationmade

5 in supportofClaimThirty-Two as if fully set forth herein.

6 8. Thesesystemicproblemsarenot uniqueto Nevada. In 1997, theAmericanBar

7 Associationcalled for a moratoriumon capitalpunishmentunlessanduntil each jurisdiction

8 attemptingto imposesuchpunishment"implementspoliciesandproceduresthatareconsistent

9 with...longstandingAmericanBar Associationpoliciesintendedto (I) ensurethatdeathpenalty

10 casesareadministeredfairly and impartially, in accordancewith dueprocess,and(2) minimize the

II risk that innocentpersonsmaybeexecuted...." As theABA hasobservedin a report

12 accompanyingits resolution,"administrationof thedeathpenalty,far from being fair and

13 consistent,is insteadahaphazardmazeofunfairpracticeswith no intemalconsistency." The

14 ABA concludesthatthis morasshasresultedfrom the lack ofcompetentcounselin capitalcases,

I5 the lackofa fair andadequateappellatereview process,andthepervasiveeffectsof race.

16 9. TheNevadacapitalpunishmentsystemsuffersfrom all of theproblemsidentified

I7 in theABA Report-- theunderfundingofdefensecounsel,the lack of a fair andadequate

18 appellatereviewprocessand thepervasiveeffectsof race. Theproblemswith Nevada'sprocess,

19 moreover,arecxacerbatedby open-endeddefinitionsofboth first degreemurderandthe

20 accompanyingaggravatingcircumstances,which permit the impositionofadeathsentencefor

2I virtually everyintentionalkilling. This arbitrary,capriciousand irrational schemeviolatesthe

22 Constitutionand is prejudicialper se. Theschemealsoviolatespetitioner'srightsunder

23 internationallaw, which prohibitsthearbitrarydeprivationof life.

24
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CLAIM TIIIRTY-TIREE

Mr. Ybarra'sdeathsentenceis invalid underthe stateand federalconstitutionalguarantees

3 ofdueprocess,equalprotection,anda reliablesentence,aswell asunderinternationallaw,

4 becauseof the risk that the irreparablepunishmentofexecutionwill beappliedto innocent

5 persons.U.S. Const.Art. VI, Amends.VIII & XIV; U.S. Const.,Art. VI; International

6 Covenanton Civil andPolitical Rights,Ant. VII; Nev. Const.Ar. I, $$ 3,6,and8; Art. IV, $ 21.

7 SUPPORTINGFACTS

9 persons.Underthedueprocessclauseof theFourteenthAmendment,theexecutionof the

IO innocent is "contraryto contemporarystandardsof decency,"Fordv. Wainwright,477U.S. 399

11 (1986),"shockingto theconscience,"Rochinv. Califomia, 342 U.S. 165 (1952),andoffensiveto

12 "a principleso rootedin the traditionsandconscienceof ourpeopleasto berankedas

13 fundamental."Medinav. Califoria, 505 U.S. 537 (1992). Underthe EighthAmendment,the

14 executionof the innocentis cruel andunusualsinceit is arbitrary,Furmanv. Georgia,408 U.S.

15 238 (1972),andexcessive.Cokerv. Georgia.433 U.S. 917(1977)

16 2. TheNevadaConstitutionis violatedby the irreparablymistakenapplicationof the

I7 deathpenalty. Ncv. Const.Art. 1., Sect.6 (prohibitingcruel andunusualpunishment);Art. I

18 Sect.8, (prohibitingdeprivationof life, liberty or propertywithout dueprocessof law).

19 3. In NevadaandelsewhereacrosstheUnitedStates,numerousinnocentpersons

20 who wereoncecondemnedto die havebeenexonerated.In January,2000, Illinois Governor

2l GeorgeRyandeclareda moratorium on capitalpunishmentafterthenumberof menwho were

22 wrongly convictedandreleasedfrom Illinois's deathrow -- 13 -- exceededthe numbersof

23 personsexecutedfor theircrimessincethe reinstatementofcapitalpunishment.

24 4. Sincethe re-reinstatementofcapitalpunishmentin 1976, 107 inmateshavebeen

25 freed from deathrow due to seriousflaws in the legalprocess,includingrecantationofwitness

26 testimony,incompetentor negligentcounsel,withholdingof exculpatoryevidenceby prosecutors

27 or thepolice,andexonerationthroughDNA testing.Since1982,morethan I00 inmates,

28
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including I2 on deathrow, havebeenexoneratedby DNA evidencealone. On January10, 2003,

2 GovernorRyanpardonedfour more individuals,all formerdeathrow inmates,on thegrounds

3 that they werenot guilty of theoffensesfor which they wereconvictedandsentencedto death.

4 On JanuaryI1, 2003,GovernorRyancommutedthe deathsentencesof all remainingdeathrow

5 inmatesin Illinois.

6 5. Becauseof the inability of the StateofNevadato preventexecutionof innocent

7 persons,theNevadacapitalsentencingschemeis invalid and it cannotbe appliedto upholdthe

8 sentenceimposedin this case.
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CLAIM THIRTY-FOUR

Mr. Ybarra'sdeathsentenceis invalid underthestateand federalconstitutionalguarantees

3 of dueprocess,equalprotection,anda reliablesentencebecauseexecutionby lethal injection

4 violatestheconstitutionalprohibition againstcruel andunusualpunishments.U.S.Const.Art.

5 VI; Amends.VIII & XIV; InternationalCovenanton Civil andPolitical Rights,Art. VI; Nev.

6 Const.Art. I, $$ 3, 6, and8; Art. IV,$ 21.

7 SUPPORTINGFACTS

8 1. Nevadalaw requiresthatexecutionbe inflicted by an injectionofa lethal drug.

9 Nev. Rev. Stat.$. 176.355(1).

10 2. Competent physicianscannotadministerthe lethal injection,becausetheethical

l1 standardsof the AmericanMedical Associationprohibitphysiciansfrom participatingin an

12 executionotherthanto certify thata deathhasoccurrcd. AmericanMedicalAssociation,House

13 of Delegates,ResolutionS (1992);AmericanMedicalAssociation,JudicialCouncil,Current

14 Opinion2.06(1980). Non-physicianstafffrom theDepartmentofCorrectionshavethe

15 responsibilityof locatingveinsand insertingneedleswhich areconnectedto the lethal injection

16 machine.

17 3. In executionsin statesemployinglethal injectionprolongedandunnecessarypain

18 hasbeensufferedby thecondemnedindividual from difficulty in insertingneedles,andfrom

19 unexpectedchemicalrcactionsamongthedrugsor violent reactionsto themby thecondemned

20 individual.

21 4. The following lethal injectionexecutions,amongothers,haveproducedprolonged

22 andunnecessarypain:

23 a. StephenPeterMorin -- March 13, 1985(Texas)-- Had to probeboth

24 armsand legswith needlesfor 45 minutesbeforethey found thevein.

25 b. RandyWoolls -- August20, 1986(Texas)-- A drugaddict,Woolls hadto

26 help theexecutionertechniciansfind a goodvein for theexecution.

27
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c. RaymondLandry -- December13, 1988 (Texas)-- Pronounceddead40

minutesafter being strappedto theexecutiongurneyand24 minutesafter the drugs first started

3 lowing into his arms. Two minutesinto thekilling, thesyringecameout of Landry'svein,

4 sprayingthedeadlychemicalsacrossthe room towardthe witnesses.Theexecutionteamhadto

5 reinsertthecatheterinto the vein. Thecurtainwasdrawn for I4 minutessowitnessescouldnot

6 seethe intermission.

7 d. StephenMcCoy -- May 24, 1989(Texas)-- Hadsuchaviolentphysical

8 reactionto thedrugs(heavingchest,gasping,choking,etc.) thatoneof thewitnesses(male)

9 fainted,crashinginto andknockingoveranotherwitness. HoustonattoreyKarenZellars,who

I0 representedMcCoy andwitnessedtheexecution,thoughtthat the faintingwouldcatalyzea chain

1I reaction. TheTexasAttomeyGeneraladmittedthe inmate"seemedto haveasomewhatstronger

12 reaction,"adding"Thedrugsmighthavebeenadministeredin aheavierdoseor morerapidly."

13 e. Rickey Ray Rector-- January24, 1992 (Arkansas)-- It took medicalstaff

I4 morethanS0 minutesto find a suitablevein in Rector'sarm. Witnesseswerenot permittedto

15 view this scene,but reportedhearingRector'sloud moansthroughouttheprocess.During the

l6 ordeal,Rector(who sufferedseriousbraindamagefrom a lobotomy)tried to help themedical

17 personnelfind a vein. Theadministratorof the State'sDepartmentofCorrectionsmedical

18 programssaid(paraphrasedby a newspaperreporter)"themoansdid comeasa teamof two

19 medicalpeoplethathadgrown to five workedon bothsidesofhis body to find avein." The

20 administratorsaid"thatmayhavecontributedto his occasionaloutburst."

21 f. RobynLee Parks-- March 10, 1992(Oklahoma) -- Parkshada violent

22 reactionto thedrugsusedin the lethal injection. Two minutesafter thedrugswereadministered,

23 themusclesin his jaw, neck,andabdomenbeganto reactspasmodicallyfor approximately45

24 seconds.Parkscontinuedto gaspandviolently gag. Deathcameelevenminutesafterthedrugs

25. wereadministered.SaidTulsaWorld ReporterWayneGreene,"the deathlookedugly and

26 scary."

27
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• Billy WayneWhite -- April 23, 1992(Texas) -- ft took 47 minutesfor

? authoritiesto find a suitablevein, andWhite eventuallyhadto help.

3 h. JustinLee May -- May 7, 1992(Texas) -- May hadanunusuallyviolent

4 reactionto the lethaldrugs. Accordingto RobertWemsman,a reporterfor the Item (Huntsville),

5 Mr. May "gasped,coughedandrearedagainsthisheavy leatherrestraints,coughingonceagain

6 beforehis body froze . ." AssociatedPressreporterMichael Graczykwrote,"He went into

7 coughingspasms,groanedandgasped,lifted his headfrom thedeathchambergurneyandwould

8 havearchedhis back if hehadnotbeenbelteddown. After hestoppedbreathinghis eyesand

9 mouthremainedopen."

10 1. JohnWayneGacy- May 19, 1994(Illinois) -- After theexecutionbegan,

11 oneof the threelethaldrugscloggedthe tubeleadingto Gacy'sarm,andthereforestopped

12 flowing. Blinds, coveringthewindow throughwhich witnessesobservetheexecution,werethen

13 drawn. Thecloggedtubewasreplacedwith a newone,theblindswereopened,andthe

14 executionprocessresumed.Anesthesiologistsblamedtheproblemon the inexperienceof the

15 prisonofficials who wereconductingtheexecution,sayingthatproperprocedurestaughtin "IV

16 101" would havepreventedtheerror.

17 j. Emmitt Foster-- May 3, 1995 (Missouri) -- Fosterwasnotpronounced

18 deaduntil 30 minutesafter theexecutionersbeganthe flow of thedeathchemicalsinto his arms.

19 Sevenminutesafter thechemicalsbeganto flow, the blindswereclosedto prohibitwitnesses

20 from viewing thescene;theywerenot reopeneduntil threeminutesafter thedeathwas

21 pronounced.According to thecoroner,who pronounceddeath,theproblemwascausedby the

22 tightnessof the leatherstrapsthatboundFosterto thegurney;it wasso tight thatthe flow of

23 chemicalsinto his veinswasrestricted. It wasseveralminutesafteraprisonworkerfinally

24 loosenedthestrapthatdeathwaspronounced.Thecoronerenteredthedeathchambertwenty

25 minutesafter the executionbegan,noticedtheproblemandtold theofficials to loosenthestrapso

26 that theexecutioncouldproceed.
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k. RichardTownes,Jr. - - January23, 1996(Virginia) - - This execution

7 wasdelayedfor 22 minuteswhile medicalpersonnelstruggledto find a vein largeenoughfor the

3 needle. After unsuccessfulattemptsto insert the needlethroughthearms,theneedlewasfinally

4 insertedthroughthe top of Mr. Townes'sright foot.

5 I. TommieSmith-- July 18, 1996(Indiana) -- Smithwasnot pronounced

6 deaduntil anhour and20 minutesafter theexecutionteambeganto administerthe lethal

7 combinationof intravenousdrugs. Prisonofficials saidthe teamcouldnot find avein in Smith's

8 arm andhadto insertanangio-catheterinto hisheart,aprocedurethattook35 minutes.

9 Accordingto authorities,Smith remainedconsciousduring that procedure.

10 m. ScottCarpenter- - May 8, 1997(Oklahoma)- - Two minutesafter the

11 lethalchemicalsbeganflowing into thebodyof ScottCarpenterat 12:11 a.m.,hebeganto make

12 noises,his stomachandchestbeganpulsing,andhis jaw clenched. In total,his bodymade18

13 violentconvulsions,followed by 8 milderones. His face,which first tumedayellowishgray,had

I4 tumedadeeppurpleand gray by 12:20a.m. He wasofficially pronounceddeadat 12:22a.m.

15 n. MichaelElkins - - June13, 1997(SouthCarolina)- - Elkin'sexecution

16 wasdelayedfor 40 minuteswhile numerousattemptsweremadeto insertthe IV needlesin a

17 suitablevein for the lethal injection. Becauseof Elkins' poorphysicalcondition,the first needle

18 wasultimately insertedin Elkin's neck(attemptsto usehis arms,legs, feetwerenotsuccessful)

19 andthesecondneedlewasnotused.

20 o. JosephCannon- - April 23, 1998(Texas)- - It took two attemptsto

2I completetheexecutionof JosephCannon. The first time, a vein in his armcollapsedandthe

22 needlepoppedout, afterCannonhadmadea final statement.Cannonhad laid backandclosedhis

23 eyeswhenherealizedwhathadhappened."It's comeundone"hetold witnesses.Officials pulled

24 a curtain to block witnessesfrom seeingwhatwashappening.Fifteenminuteslater,a weeping

25 Cannonmadeasecondfinal statementand thesecondexecutionattemptbegan.

26
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p. RoderickAbeyta- - October5, 1998(Nevada)- - (t took25 minutesfor

7 theexecutionteamto find a vein suitablefor thelethal injection.

3 q. BennieDemps- - June7, 2000(Florida)- - Prior to being injectedwith the

4 lethaldrugs,Floridadeathrow inmateBennieDempsproclaimedhis innocenceandaskedhis

5 attomeyfor an investigationinto whathedescribedasa "very painful procedure."Accordingto

6 newspaperaccountsof theexecution,Dempsstatedthat it took nearlyan hour for officials to

7 "prepare"him for theexecutionandthat, in theprocess,hewascut in the leg andgroin. "This is

8 not anexecution,this is murder,"saidDemps. "I am an innocentman."

9 r. Bert Leroy Hunter--June28, 2000(Missouri)-Hunterhadanadverse

IO reactionto the lethal injectiondrugs;hecoughedandgaspedfor air until he lapsedinto

Il unconsciousness.An attorneywho witnessedHunter'sexecutionreportedthatHunterhad

l2 "violent convulsions.His headandchestjerkedrapidly upwardas far asthegurneyrestraints

13 would allow, andthenhe fell quickly downuponthegurney. His bodyconvulsedbackand forth

14 ... repeatedly...Hesufferedaviolentandagonizingdeath."

l5 s. JoseHigh--November7, 2001 (Georgia}High wasnot pronounceddead

I6 until anhourandnine minutesafterhis executionbegan. Emergencytechniciansattemptedto

17 find a usablevein for fifteen to twentyminutesbut had to abandontheirefforts. A needlewas

18 eventuallyplaccdin High'shandandaphysicianhadto becalled in to insertasecondneedle

19 betweenHigh'sshoulderandneck.

20 t. SebastianBridges- - April 21, 2001 (Nevada)- - Mr. Bridgesspent

2I betweentwentyandtwenty-fiveminuteson theexecutionbed,with the intravenousline inserted,

22 continuouslyagitated,assertinghis innocence,the injusticeofexecutinghim, andthe injusticeof

23 requiringhim to signa habeascorpuspetition and to sufferprolongeddelay in orderto havethe

24 unconstitutionalityof his convictionrecognizedby thecourtsystem. He remainedagitatedafter

25 theexecutionprocessbegan,and the sedativedrugsappearednot to takeeffect. Hediedwhile

26 apparentlystill conscious,andwhile shoutingaboutthe injusticeofhis execution.
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8 without the infliction of cruelandunusualpunishment,thesentencemustbevacated.Thepractice

9 is also invalid underinternationallaw, which prohibitscruel, inhumanor degradingtreatmentor

5. Ihe proceduresutilized to conductthe executionsdescribedin section+ asabove

• aresubstantiallysimilar to thoseutilized by the StateofNevada.

4 drugswhile hehasbeenincarcerated.Petitionerincorporatesthe allegationsof ClaimTwenty-

5 Nine. This interferencewith his circulatorysystemwill produceunnecessarypainandsufferingif

6 he is executedby lethal injection.

Becauseof inability of theStateofNevadato carryout Mr. Ybarra'sexecution

Petitionersuffers from venousstasisasa resultofadministrationof psychotropic6.

7.7

3

I0 punishment.
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CLAIM THIRTY-FIVE

Petitioner'sconvictionandsentenceofdeathare invalid underthe stateand federal

3 constitutionalguaranteesofdueprocess,cqualprotectionanda reliablesentencebecause

4 petitioneris incompetentto beexecuted. U.S. Const.Amends.V, VI, VIII & XIV; Nev. Const.

5 Art.1, $$3,6,and8; Art. IV, $ 21.

6 SUPPORTINGFACTS

7 1. Mr. Ybarra is incompetentto beexecuted.Petitionerincorporatestheallegation

8 ofClaim Sixteen. Petitionerallegesthathewill remainincompetentat thetime theexecutionis

9 carriedout.

10 2. Underrecentauthority in this Circuit, seeMartinez-Villarealv. Stewart,118 F.3d

1I 628 (9th Cir. 1997), affirmedsubnom. Stewartv. Martinez-Villareal.523 U.S.637, 118 S. Ct.

12 1618 (1998), it appearsthataclaim anticipatingincompetenceto beexecutedshouldbe raisedin

13 an initial petition for writ ofhabeascorpus.

14 3. Mr. Ybarrathereforeassertstheallegationsof this claim pursuantto Martinez-

15 Villareal v. Stewartin orderto avoidanypossibleimplicationofwaiverof this claim.
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PRAYER FOR RELIEF

For the reasonsstatedabove,this Courtshouldissuea Writ of HabeasCorpusandvacate

petitioner'sconvictionandsentence.

DATED «os {ky or Marc±, 2003

Respectfullysubmitted,~••

MichalPescfta
AssistantFederalPublic Defender

Attorney for Petitioner
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VERIFICATION

Underpenaltyofperjury, theundersigneddeclaresthat he is counselfor thepetitioner

namedin the foregoingpetitionandknows thecontentsthereof;that thepleadingis trueof his

own knowledgeexceptas to thosemattersstatedon informationandbeliefandasto suchmatters

hebelievesthemto be true; andthatpetitionerhasauthorizedhim to commencethis action.

By submittingthis verificationon petitioner'sbehalf,counseldoesnot represent,concede

or imply thatpetitioneris in fact competentto assistin the litigation of this matter.

DATED his/ dayof March2003. 7deMikael Pescstá
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CERTIFICATEOF MAILING

In accordancewith Rule5(b)oftheNevadaRulesofCivil Procedure,theundersignedhereby

certifiesthaton+it F' ayo£March2003,shedepositedfor mailing in theUnitedStatesmail,

first-classpostageprepaid,a trueandcorrectcopy of the foregoingAMENDED PETITION FOR

WRIT OF HABEAS CORPUS[Post-Conviction]addressedto thepantiesasfollows:

Brian Sandoval
AttorneyGeneralof Nevada
RobertE. Wieland
SeniorDeputyAttorney General
Criminal Division
1325Airotive Way, Suite340
Reno,Nevada89502

White PineCountyDistrict Attorney
P.O.Box 240
Ely, Nevada89301

ai)Moria
An employeeof theFederalPublicDefender

89

JA000089
EOR00752



�(�[�K�L�E�L�W��������

�(�[�K�L�E�L�W������
Docket 89824   Document 2025-05382



IN THE SEVENTH JUDICIAL DISTRICT COURT OFTHE STATE OF

NEVADA, IN AND FOR THE COUNTY OF WHITE PINE
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CaseNo. HC-0303002

Dept. No. 1

# r + ,l+ +

1

: J26 PH 138

PROCEDURALHISTORY

OnSeptember29, 1979,PetitionerRobertYbarra,Jr.drovesixteen(16)year

old NancyGriffith to a remotelocationwestof Ely wherehe beather, rapedher, poured

gasolineon her, lit heron fire and left. Shedied lessthantwo (2) dayslater.'

In June1981, Ybarrawasconvictedof First DegreeMurder, First Degree

Kidnaping,BatteryWith the Intentto CommitSexualAssaultandSexualAssault. Thejury

sentencedhim to death. Ybarraappealedhis convictionandsentencesandon March 3,

9-.:·
:·;<

17' 'h18
••

19

20

21

22

23

24

ROBERTYBARRA, JR.,

Petitioner,

-VS-

E.K. McDANIEL, Warden,et al.,

Respondents.

DECISION AND ORDER
DENYING PETITIONER'S
MOTION TO STRIKE THE

DEATH PENALTY

26

25 Completedetailsof thecrimeandevidencepresentedat trial is in theCourt'sOrderDismissingPetition
for Writ of HabeasCorpusfiled 7/20/04 in this case.
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1982, the NevadaSupremeCourt affirmed the conviction and sentence.°A petition for

rehearingwasdeniedanda petition for writ of habeascorpuswasdeniedby the United

StatesSupremeCourt on February25, 1985.

On March 19, 1985,Ybarrafiled apetitionseekingpost-convictionrelief. A

supplementalpetitionwasfiled in June1985andahearingwasheldon September16-17,

1985. On July 9, 1986, this court, the HonorableMerlyn H. Hoyt presiding,deniedpost­

conviction relief. The NevadaSupremeCourt affirmed on January27, 1987.°

On March 10, 1988,Ybarrafiled a Petitionfor Writ of HabeasCorpusin the

First Judicial District Court of the Stateof Nevada. The Petition was dismissedon

December30, 1988andthe NevadaSupremeCourtaffirmed thedismissalon June29,

1989. Ybarrathen filed a federalhabeaspetition on August 14, 1989. A statementof

additionalclaimswasfiled on May 14, 1990,andasecondstatementof additionalclaims

was filed on December14, 1990. The FederalCourt dismissedthe petition without

prejudiceon March 31, 1993.

Ybarrafiled a Petitionfor Writ of HabeasCorpusin the aboveentitledcourt

on April 26, 1993andasupplementalpetition on February5, 1995. Respondentsfiled a

Motion to Dismiss on October 17, 1997. On June 29, 1998 the Court entereda

comprehensiveorderwhich deniedYbarraany relief. Ybarraappealedand the Nevada

SupremeCourtdismissedtheappealon July 6, 1999.

Ybarrafiled anotherPetitionfor Writ of HabeasCorpuson March 6, 2003.

Ybarrav. State,100 Nev. 167,679 P.2d797 (1984).

Yarav. State,103 Nev. 8, 731 P.2d353 (1987).
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Respondentsfiled aMotion to Dismisson October6, 2003,which wasopposedby Ybarra.

This Court grantedthe Motion to Dismisson July 20, 2004, andYbarraappealed.The

NevadaSupremeCourtaffirmed thedismissalon appeal,but remandedthecaseto allow

him an opportunityto litigate his claim of mentalretardationpursuantto NRS 175.554(5).

Ybarra filed a Motion to Strike Death Penaltybasedon a claim of mental

retardationwhich wasopposedby the State. On April 29 - 30, 2008a hearingwasheld

on Petitioner'sMotion to Strikethe DeathPenalty. Ybarrawaspresentand represented

by Michael Pescetta,Esq.andMichael Charleton,Esq.,both FederalPublic Defenders.

Respondentswere representedby Richard Sears,Esq., White Pine County District

Attorney. The Court receivedexhibits in excessof threethousand(3,000) pagesand

testimonyfrom psychologistsDavidSchmidtandTedYoung,andfrom psychiatristMitchell

Young.

The Courthasreviewedthe informationpresentedandfinds thatadditional

briefing or argumentis not necessary.'

DISCUSSION

In Atkins v. Virginia, the U,S. SupremeCourt held that the impositionof the

deathpenaltyonamentallyretardeddefendantconstitutescruelandunusualpunishment

prohibitedby the Eighth Amendmentto the FederalConstitution.° The Court left the task

d

On May 2, 2008,theStatefiled a Noticeof SupplementalFiling ot Doctor'sReport. On May 27, 2008
Petitionerfiled a Motion to Strike or in theAlternativeto Re-Openthe Hearing. TheStatefiled an
Oppositionon 6/13/08. On June25, 2008this CourtenteredanOrderGrantingtheMotion to Strikeand
orderingthe Noticeof SupplementalFiling of DoctorsReportstrlckenfrom the record.

536U.S. 304; 122 S. Ct 2242 (arguedFebruary20, 2002,decidedJune20, 2002.)
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of determininghow to implementAtkins to the individual states.°

In 2003, the NevadaLegislaturerespondedto Atkins and enactedNRS

174,098,which allowsa Defendantfacingthedeathpenaltyto file a motion to declarehe

is mentally retarded.Thestatuterequiresthe Court to conducta hearing,and if

"... the court determinesbased on the evidence
presentedat [the hearing]that the Defendantis mentally
retarded,thecourtmustmakesucha finding in the record
andstrike thenoticeof intentto seekthedeathpenalty.""

"Mentally retarded" is defined in the statuteas "significant subaverage

generalintellectualfunctioningwhich existsconcurrentlywith deficits in adaptivebehavior

andmanifestedduring thedevelopmentalperiod."8

In orderto find thatapersonis mentallyretarded,theCourtmustfind thatthe

person

(1) hassignificantsubaverageintellectualfunctioning;

(2) which existsconcurrentlywith deficits in adaptivebehavior,and

(3) that both aremanifestedduring thedevelopmentalperiod.

Theburdenof proof is on Ybarrato proveby a preponderanceof the evidencethathe is

mentallyretarded.?Theterm "preponderanceof theevidence"meanssuchevidenceas,

when weighed with that opposedto it, has more convincing force, and from which it

Schrirov. Smith. 546 U.S. 6; 126$.Ct 7 (2005).

'NRS 174.098(6)

NRS 174.098(7).

"NnS 174.098(5)b).
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appearsthat the greater probability of truth lies therein.'º In simple terms, a

preponderanceof theevidenceis presentedwhenthe "existenceof thecontestedfact is

moreprobablethan its non-existence."

FACTUAL HISTORY

Basedon thetestimonyandexhibitsadmittedinto evidence,theCourtfinds

asfollows;

Ybarra RobertYbarra, Jr. wasborn in Sacramento,California on duly 20,

1953. He hadthrees(3) youngerbrothersandayoungersister,"? Ybarra'smotherwas15

or 16 whenhe wasborn,"andhis life wasnormalwithout difficulties until age9 whenhe

wasknockedunconsciousby a railroadtie thatstruckhim in the forehead."

After his headinjury, Ybarrabeganto experiencemigraineheadachesand

wasprescribedmedicationfrom doctors."? Ybarrawas prescribedDilantin, Mebaral,a

Darvon compoundandanotherdrugwhich he took four (4) timesa day."

Mebaral is a barbituratethatwasprescribedfor headachesandasan anti-

"Nev. J.1.3.00 (1986).

''Brown v. State,107 Nev. 164 (1991).

"Evidentiaryhearingexhibits,Volume II, page1245 (hereinafterVol. II, p. 1245).
I3

Vol. 1I, p. 1245andVol. II, p, 1311.

"vol. II, p. 1307;1311;Vol. 1, p. 473.

vol. I, p. 566, Ybarratestimony,/4/1999;Vol. II, p. 1245.

"vol. I, p. 998; Vol. II, p. 1245; Vol I, p. 566.
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convulsant.''Mebaralactsasa sedativewhich cancauseslurredspeechandconfound

the interpretationof an EEG. Theabruptcessationof thedrugcancauseerraticbehavior

and seizures."° Dilantin is a similar anti-convulsantthat was also prescribedtor

headaches.It canalsoconfoundEEG testing.
"

Not longafterhisheadinjury, Ybarrabegansmokingmarijuanaanddrinking

alcohol.° According to Ybarra, becauseot the headachesand auditory hallucinations

(from hisheadinjury) hebecameinvolved in illegal drugs,andthenbecameunpopularand

chronicallydepressed.°'His parentsacceptedhis useof alcoholandmarijuana."

By thetimeYbarrawas14yearsold, hewasfalling far behindin school,was

truantand the subjectof bullying from otherstudents. In March 1968,Ybarra'sdoctor

stoppedprescribing Mebaral and instead prescribedDexedrine." Dexedrine is an

amphetaminelike substancethatcancausetremors,tic'sandagitation. It canalsocause

17

VideoTapedTranscriptof Proceedings,4/30/08,p. 46 (hereinafterVT, 4/30/08,p. 46). Theofficial
transcriptof the proceedingswasinaccurateasto variouspartsof the testimony. Wherenecessarythe
Courtwill referto the moreaccuratevideo tapedtranscript.

"/T, 4/30/08,p. 47.

""/1 4/30/08,p. 48-49.

al, II, p. 1246;Vol. IV, p. 2361;Vol. V, p. 2802,2442.

'vol. II, p. 970-971,reportedto Dr. Rich 2/12/81,

"vol. 11, p. 1245, p. 2802.

"vol. I, p. 26-27;Vol. I, p. 1311.

"vol. 1, p. 27.
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a personto appearmoody, irritable or emotionallylabile.%

In April of 1968 Ybarra transferredto Yolo High Schoolbecauseof peer

problemsandacademicfailure.° By the time Ybarraturned15, hewasusing illicit drugs

andalcoholon a daily basis?'

Ybarra dropped out of school in 1969% The school psychologist

recommendeda medical exclusion for Ybarra but found that he did not presentany

vocationalhandicaps."°AlthoughYbarradroppedoutof regularschoolatage15, hethen

attendednight schoolandworkedduring theday, receivinganadulteducationdiplomain

June1972just prior to his 19"" birthday." Accordingto Ybarra,he workedasa fork lift

operatorin the Sacramentoareafrom 1970 until 1978,%'

Prior to receivinghisdiploma,Ybarraenlistedin theU.S. Marine Corps. His

rentaltestingrevealed"dull normal"or "borderline" intelligenceandhewasfound to be

fit for duty. On October15, 1971 hewasacceptedinto the Corpshaving passedthe

"/T, 4/30/08,p. 47-48.

"vol.1, p. 125.

27

Vol. I, p. 717; Vol. II, p. 2326,2361; In a 1976hospitalreport,Ybarragavea 10 yearhistoryof drinking a
six packof beerperday. Vol. I, p. 46.

vol. I, p. 996.

"vol. 1, p. 124, 123.

"vol. 1I, p. 128; Vl. II, p. 985.

vot. II, p. 962.

"vol. 1, p. 189, 193-194.
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requiredmental,moralandphysicalexamination."Within aweek,Ybarrawasapparently

caughtengagingin homosexualactivity with a PrivateSchillo." Ybarrawasexaminedby

a psychologistwho found no mentalor physicaldisability, however,after PrivateSchill0

alsoadmittedthe homosexualcontact,Ybarrawasdischargedfrom the MarineCorps."

Thenextfall, after receivinghis high schooldiploma,Ybarraagainenlisted

in the Marines, but did not disclosehis prior enlistment. He was recognizedand then

discharged. Ybarra later enlisted in the Army National Guard, but was given an

honorabledischargein 1974becauseof asthma."

Thereafter, Ybarramovedto Oregonwherehe met his futurewife. They

movedbackto Sacramentoandshebecamepregnant. In Augustof 1979, Ybarra'swife

left him andreturnedto Oregon.He thenworkedin Montanabeforecomingto Ely, Nevada

in September1979. Throughoutthls period Ybarrawasalwaysemployed."

DEVELQPMENTAL PERIOD

The NevadaLegislaturehasnotdefined"developmentalperiod"asusedin

NFS 174.098. Thusthe Court must look to expertsin the field of mentalretardationto

determinethe meaningof "developmentalperiod." Testifying for Ybarra, Dr, Schmidt

"vol. 1, p. 219.

vol. 1, p. 140, 143, 146.

"vol. I, p. 152, 147, 144.

"vol. I, p. 154-156.

"vol. 1, p. 217-218,230.

"vol. 1, p. 133-136;Vol. II, p. 962.
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24 MENTAL RETARDATION: Definition. Classification.andSvstemsof Support,10" Edition, AAMR
(2002),p. 19, 197 (hereinafter"AAMR, (2002)."
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statedthat thedevelopmentalperiod is childhoodup into earlyadulthood,sometimesup

to 21 yearsold andsometimesup to 25 yearsold, dependingon the state." The Court

wasunableto find anyStatelaw thatdefinedthedevelopmentalperiodto age25. A total

of 20 Stateshavedefined the period prior to age 18, only 4 Stateshaveextendedthe

periodto age22, and 11 Statesdid not setan age. Somestatesdo not havethedeath

penaltyand thus haveno similar statutes." Dr, Mitchell Young, who also testified for

Ybarra, implied thatthe developmentalperiodwasbeforeage18."

TheAmericanAssociationof MentalRetardation(AA4MR) hasdefinedmental

retardationasadisability thatoriginatesbeforeage18 The 2002Edition of theAAMR

manualindicatesthat an emergingconsensusin the field is that mental retardationis a

disability thatmanifestsitself early in life andbeforeage18."

"TP 4/29/08,p. 19; 54.

44)

Beforeage18: Arizona (RS$13-703.02);Virginia (VA CodeAnn $19,2-264.3:1.1)Califomia (Cal. Pen.
Code$1376);Arkansas(A.C.A. $5-4-618);Florida (FI. R. Crim. P. 3.203);Tennessee(Tenn.CadeAnn.
$39-13.203);Idaho (Idahocode$19-2515A);Illinois (725 IL.CS 5/114-15);Washington(Rev.Wash.
Code(ARCW) 10.95.030);Louisiana(La. C. Cr. P. HRT 905.5.1);Alabama(Ex PantePerkins,851
S0.2d453 (2002)); North Carolina(N.C. Gen.STAT. $15A4-2005);Oklahoma(21 OKLA. St. $701.10)Missouri ($565.030R.S. MO); SouthDakota(S..Codified Law $234-27A-26.1);MississippiChasey,
Statg.873 S0. 2d 1013; New York (N.Y. Crim. Proc. Law 400.27(12)(o));PennsylvaniaCommonwealth
y._Gibson,592 Pa.411, 415 (2007); Montana(Mont. CodeAnn0. S53-20-102(2007)(8)(c):Kansas
(K.S.A. S76-12b01(e).Beforeage22: Indiana (Burns Ind. CodeAnn. $35-36-9.2);Utah (Utah Code
$77-150-102);Maryland (Md. Criminal CodeAnn. $2-202); Indiana(Ind. CodeSect.35-36-9-2). No agesetin statute:Colorado,Nebraska,Nevada,New Mexico, Kentucky,Oregon,Connecticut,North Dakota,SouthCarolina,Georgia,Texas.

"TP 4/29/08,p. 197.

42

AMR (2002),p. 16.
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Since Nevadahas not chosen to define the developmentalperiod as

extendingbeyondage18, the Court finds that in accordwith theconsensusin the field,

and the majority of Stateswith thedeathpenalty,thedevelopmentalperiod is up to age

18.

SIGNIFICANT SUBAVERAGE INTELLECTUAL FUNCTIONING

As notedabove,in orderto makea finding of mentalretardation,theCourt

must find by a preponderanceof the evidencethat Robert Ybarra, Jr. hassignificant

subaverageintellectual functioning." The legislaturedid not provide a definition for

significant subaverageintellectual functioning, and thus the Court must again rely on

expertsin the field.

Accordingto theAAMR, Intelligenceis a generalmentalability. It includes

reasoning,planning,solvingproblems,thinkingabstractly,comprehendingcomplexideas,

learningquickly, and learning from experience."Relianceon a generalfunctioning IQ

score is the measureof human intelligencethat continuesto garnerthe mostsupport

within the scientific community." According to the AAMR, the "intellectual functioning"

criterionfor diagnosisof mentalretardationisapproximatelytwo standarddeviationsbelow

themean,consideringtheSEM (StandardErrorof Measurement,i.e. ±3 to 4 IQ points)for
20

21
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23 NRS 174.098(7). TheCourtmustalsofind deficits in adaptivebehaviorconcurrentlymanifestedduringthe developmentalperiod.
24
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AAMR (2002),p. 51

"AAMR (2002),p. 51.
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thespecificassessmentinstrumentusedandthe instrument'sstrengthsand limitations."

Two standarddeviatlonsbelowthenorm would approximatea scoreof 70.

However,an IQ scoreof 70 is mostaccuratelyunderstoodnot asa precisescore,but as

a rangeof confidencewith theparametersof at leastoneSEM (i.e., scoresof about66 to

74; 66% probability), or parametersof two SEM's (i.e., scoresof 62 to 78, 95%

probability.)""?

Evidenceat RobertYbarra'sLevel of
IntellectualFunctioningDuring His

Development]Perlodto Aqe Eighteen(18)

As notedabove,this Courtdefines"the developmentperiod" in accordwith

the AAMR: to age 18. Intellectual functioning should be measuredusing individually

administeredstandardizedpsychologicaltestsandadministeredby appropriatelytrained

professionals."No evidencewaspresentedto the Court that Ybarrawas testedfor IQ

prior to age18.

Although no standardizedtestscoresobtainedduring the developmental

period were presentedto the Court, the recordcontainsevidencethat is relevantto a

determinationof Ybarra'sintellectualfunctioningprior to age18. The record is clearthat

prior to his head Injury at age 9, Ybarra was normal and met intellectual milestones

appropriately. After his headinjury, doctorsprescribedsedatives(and later stimulants).

Ybarraalsobeganusingalcohol,marijuanaandotherdrugs. Difficulties with peersand

"AAMR (2002),p. 58.

"AMR, (2002),p. 57, ref. Grossman,1983.

"AAMR (2002), p. 52.
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school work resulted, and by 1969 he was describedas having less than average

intelligence," Although after testingfor the U.S. Marine Corp, Ybarrawasdescribedas
"dull normal"orborderline,51 hepassedmentaltestsandwasacceptedby theMarineswith

no physical or mental disability." According to the expert testimonypresentedat the

hearing,"borderline"or "dull normal" is not mentallyretarded.Ybarra'ssuggestionthat

droppingout of high schoolis indicativeof subaverageintellectualfunctioning is beliedby

thefact that he laterhelda job andattendedalternateeducationclassesand receiveda

diploma. Mentallyretardedpersonsmakeupapproximately2-3%of thepopulation," This

meansa personwho is mentallyretardedmusthaveintellectualfunctioningbelow97% of

thepopulation. Dr. Mitchell Young'sreportstatesthatpeoplewith mild mentalretardation

canby their lateteensacquireacademicskills up to approximatelythesixth gradelevel."

Thata mildly mentallyretardedperson'sacademicskills wilt be limited to aboutthe sixth

gradelevel hasbeenrecognizedby othercourtsandthe literature in the field."°

v4. 1, p. 125.

vol. 1, p. 189.

"vol. I, p. 219, 152. Thiswasshortlyafter his 18" birthday.

"1P4/29/08,p. 69; TP 4/30/08,p. 54.

4AMR p. 58 (2002).

"vl. V, p. 2842.
56

SeeMurphy v. State,2003OK CR 6; 66 P.3d456 ((OKLA Crim. App. 2003),citing Diagnosticand
StatisticalManual of Mental Disorders.Fourth Edition (1994); Peoplev. Braqqs,779 NE.2d475 (II. App.1° Diet. 2002); Lyn EntzerothPuttinqthe Mentallv RetardedCriminal Defendantto Death:Charinathe
Developmentof a NationalConsensusto Exemptthe Mentally RetardedFrom theDeathPenalty,52ALA. L. Rev. 911, 914 (2001).
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Considering all the evidence and testimony presented,has Ybarra

demonstratedby a preponderanceof the evidencethat he suffered from significant

subaverageintellectual functioning manifestedduring his developmentalperiod? The

answeris no. The recordis clearandsubstantialevidencesupportsa finding thatatbest,

Ybarrawasobservedto be somewhatbelowaverageprior to ageeighteen(18). Thefact

thatno testingfor mentalretardationoccurredprior to ageeighteen(18) is alsosignificant

because,in spiteof his contactwith variousdoctorsandschoolofficials, nooneapparently

suspectedmental retardation. Even to the extent Ybarra may haveappearedbelow

average,the record supportsa finding that such was at least In part affectedby his

extensivedrug andalcoholuse.

Evidenceof RobertYbarra'sLevel
of IntellectualFunctioningFrom

Age 18 throuqhAqe 25

TheCourtdoesnot acceptDr. Schmidt'stestimonythat thedevelopmental

periodhasbeenextendedin somestatesto age25. As shownabove,no statehasdone

so andonly 4 Stateshaveextendedthe periodto age22.

Even if theCourtacceptedDr. Schmidt'stestimonythat thedevelopmental

period can be extendedto aboutage25 (1978), Ybarra hasnot presentedsufficient

evidenceto supporthis claim of significantsubaverageintellectualfunctioningwhich was

manifestedduring thatperiod. The recordcontainsno evidencethatprior to his arrestat

age25, Ybarrahadhis IQ tested.

After his arrest in September1979, Ybarra was subjectedto numerous
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contacts,interviewsandtestingby psychiatristsandpsychologists."In 1980Dr. Richnak

opinedthatYbarrawasborderline[intelligence],° In 1981 he wasdescribedashaving

normal intelligence." In early 1981,Dr. GutridetestedYbarraextensivelyandfound that

his full scaleIQ scorewas86.° In February1981,Dr. Neal believed Ybarra'sintellectual

functioningtestswereconsistentwith a low-normalrangeof intelligence." In August1990,

Dr. Pauly estimatedYbarra'sIQ to be 70-80.% AII of thesetestsand observationsby

trained medical professionalssupport a finding that Ybarra was not of subaverage

intellectualfunctioning.

On November20, 1980,Ybarrawasadmittedto Lake'sCrossingCenterto

determineif he wascompetentto standtrial. While there,Ybarrawasevaluatedby Dr.

Martin Gutride, a Nevadacertified psychologist,who administeredten (10) testson

Ybarra." As part of the evaluation, Dr. Gutride gave Ybarra the WeschlerAdult

IntelligenceScale(WAIS), which yieldeda Full ScaleIQ scoreof 86 (dull/normalrange).
According to Dr. Gutride, this result was consistentwith Ybarra'sperformanceon the

'indeedthis ís true up to the present.

"yol. I, p. 964.

"vol. 1, • 2232.

vol. II, p. 1258.

'vol. II, p. 1269.

vol. 11, p. 983.

vol. 11, p. 1258-1260.

vol. II, p. 1259.
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PeabodyPictureVocabularyTest(score92) andtheWeschlerMemoryScale(score83).°

As notedbelow, no othervalid testscoreswereeverobtainedon Ybarra.

OnOctober17-18,2001,andJanuary10-11,2002,Dr. DavidSchmidttested

Ybarra. TheU,S.SupremeCourtheardargumentsin Atkins v. Virginia, on February20,

2002,°andAtkins wasdecidedon June20, 2002.° On August 12, 2002, Dr. Schmidt

issuedhis reportin which heconcludedthatYbarrahada full scaleIQ of 60which placed

Ybarra in the mildly mentallyretardedrange.

ht is not clearwhetheror not Dr. SchmidtreviewedDr. Gutride'sreportprior

to writing hisown report,however,it appearshedid review it prior to testifying in thiscase.

Dr. Schmidtinitially criticizedthe 1981 resultsbecausethetest(WAIS) was26 yearsold."

Becauseof the"age"of thetestandtheso-calledFlynn effect(erroneouslyreportedin the

official transcriptsasthe"Flynt effect"), Dr. Schmidtimplied the1981 IQ scorewasinflated.

The "Flynn effect" is in essencea bodyof work associatedwith JamesFlynn suggesting

that IQ testscoresincreaseover time until a test is "re-normed". In Peoplev. Superior

gQuIt,'' a California appellatecourt held that considerationmust be given to the Flynn

"vol. 1I, p. 1259.
20

vol. V, p. 2720.
21

"s36U.S.304.
22

"Supra.
23

"vol. V, p. 2720,2732.
24

71p4/29/08,p. 71-73.
25

"124 Cal. App. 4" 806 (2004).
26
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effect in determininga defendant'sIQ score. Dr. Schmidttestifiedthatbasedon theage

of theWAIS in 1981,Ybarra'sIQ scorecould be inflated by 15 points."°

Accordingto theFlynn effect, IQ scoreson Wechslerscaleshaveincreased

approximately0.31 pointsperyear(for eachyearuntil thetestis "re-normed.")"Athough

the Flynn effect may be recognizedin the literature,numerouscourtshaverejectedthe

notion of adjustingIQ scoresto accommodatethe Flynn effect."

The2002AAMR manualrefersto the Flynn effect asfollows:

"However,asothershaveshown (e.g., Flynn, 1987), it is
critically importantto usestandardizedtestswith themost
updatednorms,""°

Despitethis reference,theAAMR doesnot recommendanadjustmentfor the Flynn effect

as it doestor SEM78

After consideringDr. Schmidt'sposition on the topic, the Court is not

convincedthescientificcommunityis preparedto adjustthescoresaccordingto the Flynn

effect, In anyevent,evenit the 1981 IQ scoreof 86wasadjustedby 0.31 peryear(for 26

yearsperDr. Schmidt)theadjustmentwould only be8.06points, reducingthescoreof 6

"-Tp 4/30/08• 145, 150.

73

SeePeoplev. SuperiorCourt.supra;TetheringtheElephant,CapitalCases,IQ, andthe Flynn effect,JamesR. Flynn, Psychology,Public Policy andLaw, 2006Vol. 12, No. 2 170-189.
14

Greonv. Johnson,515 F.30d 290 (4" C.A. 2008); Black v. Bell, 2008U.S. Dist. Lexis 33908(Mid Dist.
Tenn2008); Ledford v. Head.2008U.S. DIst. Lexis 21635(No. Dist GA. 2008);Statev. Burke, 2005
Ohio 7020(Ohio App. 2005).

"AAMR, p. 56 (2002).

"Statev. Burke, 2005Ohio 7020 (2005).
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to 78, which is not in themildly mentallyretardedrange. In addition,with theapplication

of SEM (as recommendedby theAAMR), Ybarra'sscorerangeon the 1981 testwould

actuallybeabout83 to 90.

Dr. Schmidtalsohadconcernsthat the 1981 testwasmis-scoredand that

an internwasinvolved in thetest." Undercross-examination,thedoctoradmittedthathe

really could not talk aboutthevalidity of the 1981 testscore."? Indeed,it appearsthatthe

criticism of Dr. Gutride'stestresultsis really no morethanpurespeculation.

Overall,the recordcontainssubstantialevidenceandtheCourtfindsthatDr.

Gutride'stestresultsareconsistentwith the numerousotherdoctorsandevaluatorswho

believedthatYbarrawasdull-normalor borderline(which is not mentally retarded). Dr,

Gutride'sresultsarefurthersupportedby theconsistencybetweenandamongthe tests

hegave.

Dr. Schmidt'sTesting

Of all the testing and observationof Ybarra from 1979 until 2002, Dr,

Schmidt'sreport is the first to concludethatYbarra is mildly mentallyretarded.Although

theDoctortestifiedthathewasnotawareof theAtkinsdecisionbeforehewrotehis report,

no explanationwas given why his report took over sevenmonthsto prepareand was

issuednearlytwo (2) monthsafterAtkins wasdecided. Dr. Schmidt's conclusionsthat

Ybarra'sintellectualfunctioningwas in themildly mentallyretardedrangeis highlightedby

a bold-faceddisclaimer:

TVTP 4/29/08,p. 143. Noteworthyis the fact thatDr. Schmidtalsousedan intern in his testing.

"Tp 4/29/08,p. 159-160.
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"Due to theseveredistressthatsomeof the portions
of the WAIS-Ill testingcausedMr. Ybarra, the above
scores may underestimatehis actual Intellectual
functioning. Howeverit may alsobe that dueto the
chronicnatureot hls neuropsychologicalfunctioning
that thesescoresmay reflect day to day problem
solving skills."7>

Thus, Dr. Schmidtrecognizedthat the scoresobtainedmaybeaccurate,or theymaybe

low. The bottom line is that the scorescertainly cannot be acceptedas a true

determinationof Ybarra'slevel of intellectualfunctioning. Further,the specterof Ybarra

faking resultsis one that requiresclosescrutiny. Despitethe disclaimer,Dr, Schmidt

stated in his report that "the Halstead-ReitanNeuropsychologicalBattery (HRB) has

specific techniquesto control for [malingering] and it is thoughtthat the resultsof this

administrationof theHRB areavalid andaccuratereflectionof Ybarra'sabilities."" when

askedaboutthe testsfor malingering,Dr. Schmidtadmittedhe gavenone,but that he

lookedfor patternsor consistencyin his othertestresults.

Dr. TedYoungspecificallytestifiedthatthetestsgivenby Dr. Schmidtdo not

includemethodsto detectmalingering,andheaskeddefensecounselto challengehim on

that point.°? Dr. Schmidtwas recalledto the witnessstand, but he did not refute Dr.

Young'sstatement.OnetestDr. Schmidtdid give wasthetrail makingtest. PartA of the

testrequiresthesubjectto drawa line in sequenceto connectcirclesnumberedoneto 15

"E. Vol. V, p. 2732.

vol. V, p. 2735-2736.

8Tp 4/30/08,p. 62-63,
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on apieceof paper. Accordingto Dr. Schmidt,Ybarrawasunableto completethetask."

After examiningYbarra in October2001 and January2002, Dr. Schmidt

madethe following conclusionswhich arecontainedin Vol. V, p. 2739-2740.

"In additionto havinga low IO, the following apply to Mr. Ybarra:

a, His brain damagemakesit very difficult to understandor weigh the
importanceof any factsor mitigating factorsin his case.

b. His organic(schizotypal)personalitydisordermayat times leadto a
poorworkingmemoryandconfabulationsohomaynot recallcomplex
instructionsor multiple tasksor may not even rememberimportantfactsof thecase.

c. Hehaspoorjudgmentbecauseot hisbraindamagewhich makeshim
much lesslikely to think throughall the issuesinvolvedbeforemakinga decision.

d. He has an extremely limited ability to organize information and
synthesizea strategyto solveanyproblemsheencounters.
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g.

He hasvery limited ability to handlestressandthedemandsplaced
uponhim by the legalsystem.Forexample,ata particularlystressful
point in the interview, Mr. Ybarrabegantalking to his imaginarydog
andtelling him thateverythingwould beall right, aclassicexampleof
his retreatinto fantasyto copewith thestressthattheevaluationwas
placing upon him.

He sufferscommandhallucinationsaspartof hisdelusionsandfeels
compelledto complywith their demandor facepunishment.

Hehasfixed delusionsregardinghisheadaches,being influencedby
others,andparanoiaregardingthemotivationsof othersaroundhim
which have a clearly unpredictableeffect on his reactions to
individualsho ls involved with both in andout of a legal context.

23 The aboveproblemscombineto make It difficult for Mr. Ybarra to act in his own best

24

25

26
Tp 4/29/08,p. 127-128.
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interestandcomplicatehis understandingof his role in any legalsetting."

Most of theseconclusionsdo not withstand scrutiny in the context of

Ybarra'sreal life actionsandfunctioning. As discussedbelow, It is clearfrom the record

that hedoesunderstandandweigh the importanceof mitigating factors in his case(his

efforts at advocatingand experimentingwith different defenses). He can organize

informationandsynthesizestrategiesto solveproblems(studyhis medicalrecords,fake

illnessandthreatensuicideto gettransferredto MHU, stoptakingmedicationandfood to

helpexaggeratesymptoms).Ho canhandlestress(onceherealizes"actingcrazy"will not

help him achievehis goal, he becomesnormal). Oncehegot overhis "amnesia"in April

1981, hedemonstratedgreatrecall ot eventsin the past.

MALINGERING AND OTHER EVIDENCE
OFINTELLECTUAL FUNCTIONING

Malingering is the deliberate fabrication or gross exaggeration of

psychologicalor physicalsymptomsfor the attainmentof someexternalgoal. The fact

that a person is malingering doesn't necessarilyexclude the possibility of mental

retardation,however,the issueof malingeringmustbeconsideredby the trier of fact in

determining the issue of intellectual functioning. Evidencethat a personfaked his

performance(or gave less than his best effort) on a psychological test does not

automaticallyinvalidateotherteststakenby thatperson,but from theCourt'sperspective,

"vol. V, p. 2739-2740.

vol. V, p. 2847.

8Tp 4/30/2008,p. 108.
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theexistenceof evidencethatapersonis malingeringshouldleadto aheightenedscrutiny

of othertestresults. Fromthedayof hisarrestin September1979andtheState'spursuit

of thedeathpenalty,YbarraYbarrahashada motive to fake performanceon tests.

Whenaskedwhetherhesawanyreferenceto malingeringin therecordwhile

preparingfor his testimony,Dr. Schmidtsaidhesawreferencesin Dr. TedYoung'sreport

and he thoughttherewere "some issuesfloated from Lake'sCrossing." In fact, the

recordcontainsnumerousobservationsby variousdoctorsandothersthat Ybarra is a

fakeror malingering.

Pursuantto a court order issued November29, 1979 to determinehis

competenceto stand trial, Ybarra was examined by Dr, Lynn Gerow. Dr. Gerow

administeredthatMinnesotaMultiphasicPersonalityInventory(MMPI) on December6 and

7, 1979. Theprofile wasnot valid because

", .. the defendant[Ybarra] appearsto have madean
attemptto answereachquestionin a positivemannerto
indicate psychopathologythereby invalidating the test
scoresfor anyclinical usefulness."

Dr. Gerowfound Ybarracompetentto standtrial, his intelligenceto be in thenormalrange,

andfound no majormentaldisorder,"°

Dr, Donald Molde evaluatedYbarrawith interviewsconductedin February

andApril 1981. On May 4, 1981 he wrote to Ybarra'sattorneyand opinedthatdespite

TP4/29/08,p. 137.

"vol. IV, p. 2231-2232.

vol. IV, p. 2232.
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Ybarra'sclaims, it wasDr. Molde'spositionthat Ybarra"doesnothavesignsor symptoms
of a major mental illness" and his claims of hallucinationsare "due to extra medical

considerationsratherthanany indication of a majormental illness.""

On May 14, 1981, Dr. Hiller suspectedthat Ybarra was exaggeratinghis

symptomsandhe hada hardtime believingthe claimsof visual hallucinations. Ybarra

appearedhostileanddesperate.%°

Dr. Richard Lewis wrote to Ybarra'sattorneyon June15, 1981 and after

reviewing and comparingthree (3) MMPI profile patterns,he concludedthat Ybarra

deliberatelyfaked the testsin a pathologicaldirection in orderto appearpsychotic,"A

progressnote dated January22, 1985 indicatesthat interviewing and testing results

indicatethe belief thatYbarra is mentally ill (severelypsychoneurotic)but thathe tries to

"fake psychosis.2%

In May 1990,Dr. DuganexaminedYbarrafor GlynnCartledge,Esq.,whowas

representingYbarraatthetime. Dr, DugangaveYbarratheMMPI-I] andthescoreswere

reflectiveof someonewho was malingering. He concludedthat Ybarra sufferedfrom

mental illness, was not a "pure malingerer" and that any malingering or symptom

exaggerationhe displayed"may be his attemptto avoid criminal responsibilityfor his

vol. II, p. 1013-1014;Dr. Molde'sdetailedreportot 4/28/81 is found atVol. II, p. 1000-1002.

"vol. 11, p. 1302.

"vol. V, p. 2750.

"vol. IV, p. 2327.
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actions.""

A progressnotewritten on May 31, 1991 (while in the prisonmentalhealth

unit), quotesYbarraassayinghe neverthoughthe would end up here, "having to act

crazy." As notedbelow, evenYbarra'sown expert,Dr. Mitchell Young, receivedresults

indicativeof malingering. The extensiveevidenceof malingering,faking symptomsand

giving lessthanhis besteffort on testsis significantevidencethatsuggeststhatYbarrais

not as low functioningasheactswhen tested.

The record contains numerousletters written by Ybarra while he was

incarceratedin theWhite PineCountyJail awaitingtrig], % Theearliestdatedletter is from

October9, 1979. In all of the lettersfrom 1979and 1980,Ybarradenieshecommitted

the crime. In mostof the lettershe talksaboutkilling himself ratherthangoing to prison

or facing execution. Ybarra'strial wassetto commenceon March 31, 1980. A jury was

picked andcounselfor Ybarrasoughta changeof venuewhich wasdeniedby the trial

court. Thematterwasthenappealedto the NevadaSupremeCourt.

By August 1980, Ybarra'sletterswere making referencesto poisonedjail

food andthathis lawyerand"shrinks"wantto puthim in thenuthouse,"Ybarrabeganto

refusefood andmedicatlon,which is a patterthroughoutthe record. On September9,

"vol. II, p. 686-688.

"%v4. IV, p. 2470.

"vol. I, p. 361-398.

"vol. I, p. 367.

"vol. 1, p. 361-
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1980, his attorneysfiled a motion for a psychiatricevaluation to determineif he was

competentto standtrial, The court orderedevaluationsby Dr, GerowandDr. Chappell,

but Ybarra refusedto be examinedby Dr. Gerow." on October10, 1980,the Nevada

SupremeCourtaffirmedthetrial courtdenialof themotionfor changeof venue.A hearing
washeldon November18, 190afterwhich thecourtfoundYbarra incompetentto stand

trial andorderedhim committedto Lake'sCrossinguntil bebecamecompetent.••

RobertYbarrawasthen transportedto Lake'sCrossingon November20,

1980," His progressandeventualdischargeis extensivelydocumentedin the record,1%'

Of note is the tact that while at Lake'sCrossing,'Ybarra playedpool, cards,volleyball,

racquetball, backgammonandscrabble." In orderto be releasedfrom Lake'sCrossing,

Ybarraneededto passa "sanitycommission."Dr. Gutridewrotea letterto JudgeHoyt on

February17, 1981 which summarizesYbarra'sstayat Lake'sCrossing. Dr. Gutridewrote

"Finally, Mr. Ybarradecidedthatthebestthing hecoulddo
was to passthe SanityCommissionso he could get on
with his legal problems. He passedall threepsychiatrists
with no difficulty."°

lt wasduring Ybarra'sstayatLake'sCrossingfrom November198010 March

98

Vol. I, p. 418. Dr. Gerowhadexaminedhim in December1979andfound hewasfaking on the MMPI,

"vol. I, p. 418-422.

"%y1. 1, p. 410.

"vol. II, p. 1020-1169.

l. II, p. 1021, 1025, 1029, 1032, 1040, 1043, 1045, 1063, 1074and 1078.
103

Vol. II, p. 1279. Also of note is thatYbarrarefusedto seeDr. Gerowaspartof theSanityCommission
saying"that S.O.B. is theonethatgaveme a hardtime in jail and l don't like him." Vol. II, p. 1064.
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1981 thatDr. GutrideconductedhistestswhichshowedYbarrahadafull scaleIQ ot 88,"%

Thevalidity of Dr. Gutride'stestingis enhancedby thefact thatDr. Gutridehad, in addition

to his testresults,accessto Ybarraandhis file while YbarrawasatLakesCrossing.Since

Ybarra believedit was in his bestinterestthat he moveon with his case,a reasonable

inferenceIs thathe put his besteffort forward on the testandthe 1981 resultsarevalid.

Shortly after his admissionto Lake's Crossingon November20, 1980,

Ybarrabeganrequestinghis medicalrecordsto "find out what peoplethink is wrong with

him" and"what theythink abouthim."" Dr. Gutride'sdischargesummaryprovidesgood

insight into RobertYbarraandnotesthatvirtually all of his professedsymptomsof voices

or hallucinationsarenotvalid."" Dr. GutridealsopredictedthatYbarra"could beexpected

to act-upin jail again,but thatsuchbehaviorwaswilful on his part, ratherthana product

of mentalillness.""" Justprior to hisdischarge,aprogressnotedatedFebruary25, 1981

indicatedthatYbarrawastrying to getpermissionto stayat Lake'sCrossingbutwastold

thatwasnot possible."" Dr. Gutride'spredictioncametrue.

After his dischargefrom Lake'sCrossingYbarrawasreturnedto theWhite

Pine County Jail wherehe met with his lawyer, He immediatelyreportedseeingand

hearingthings. His lawyer then filed a motion to placeYbarra backat Lake'sCrossing

"vL. 1, p. 1258.

"04. II, p. 1154, 1155and 1167.

"vol. II, p. 1288-1290.

"WI. 1l, p. 1290.

'0%\/4. I1, p. 1073-1074.
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pendingthe trial." An orderre-settingthe trial for May 4, 1981 wasfiled shortlybefore

Ybarra'smotion wasfiled."" His motionwassetto be heardon March 20, 1981.111

Ater the May trial datewas set, but beforehis motion to return to Lake's

Crossingwasheard, Ybarrawrotea letterto "Richard"which recitedthathe tried to hang

himself. The lettergoeson that

"I'm not eatingandwon't be taking my meds. I'm goingto
court soonto seeif the judgewill sendme backto lakes
crossinguntil the trial which is May. I'Il benutssoonfrom
not taking my medsbut so what I'll hangsoon . .. ask
Meredith if she is enjoying the book and send it to my
parentswhensheis finished. Richardprayfor me to geta N.G.R.I. .21

lt appearsthat at the time the letter to Richard was written, Ybarra

intentionallystoppedtakinghismedications,knowing it would makehim "nuts." Ybarra's

referenceto not guilty by reasonof insanity (N.G.R.I.) is interesting,becauseup to that

time (March1981)hehadconsistentlymaintainedhis innocenceandnon-involvementwith

Nancy Griffith's death. This letter showsa clarity of thoughtand understandingof his

situationandpossiblelegaldefenses.By April 6, 1981,Ybarrahadbeenmovedoutof the

Ely jail to theNortherNevadaCorrectionalCenterwhereheclaimedhehadamnesiauntil

two weeksprior when a "screenappearedin the wall and [he] watched[himself] do it -

"Nol. 1I, p. 989-992,

I%y6l.1, p. 329.

'vol. 1, p. 992.

'Al. 1, p. 384.
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everythingthathappened.""° Ybarraalsowasquotedassayinghedid notwantto die by

executionandwould fight to stayalive.''
By thetimeYbarraadmittedin April 1981 to lighting NancyGriffith on fire he

hadalreadybeenexaminedand testedby at leasteightdoctors."" A fair inferencefrom

therecordis thatonceYbarrarealizedfeigning incompetencewouldnotwork, he"decided"

to passtheSanityCommission,with the ideathatN.G.R.I.washisnextbestdefense.This

typeof calculatedbehaviorandmanipulationcertainlyis not indicativeof a personwith the

intelligencelevel of a 6" grader.

While heldat theWhite PineCountyJail prior to trial, Ybarrawrote lettersto

friendsandfamily. Manyof the lettersbelietheclaim of significantsubaverageintellectual

functioning. In oneletterhediscussedvehicleinsurance,in anotherherefersto bookshe

hadapparentlyreadand in anotherhe writes a scathingletter to the companythat had

apparentlyrepossessedhis truck.1"

Overtheyearssincehis conviction,Ybarrahaswritten hundredsof "kites"

while in prison. A kite is a written communication between an inmate and the

administrationor staff. Many of his kites concernmedical issues,and many revealan

intelligencelevel which is clearlynotthatof a mildly retardedperson,Forexample,in June

0f 1986hewroteto adoctorstatingthathehadhypothyroidism,andwanted"any literature

"vol. II, p. 993-994.

"vol. II, p. 994.
115

Dr. Gerow,Dr. O'Gorman,Dr. Richnak,Dr. Parly, Dr. Gutride, Dr. Chappell,Dr. Neal andDr. Rich

"vol. 1, p. 377, 378,389.
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you haveon the thyroid glandpertainingto its uses,functions,you know, why its there,
what it does. I really don'tknow anythingaboutit,, ,2""° In 1989he requestedvitamin E

for his cuticlesand phisodermfor his face." Anothertime wrote to doctorsrequesting
informationon chronicfatigueand thenamesof an internist."°

The recordcontainshundredsof pagesof medical progressnoteswhich

portray Ybarra as a man who knows how to manipulateand fake (or exaggerate)

symptomsof mentalillnessto accomplishhis goals. For example,early in 1990, Ybarra

wasbeginningto actup anda progressnote indicatesthathis

"deathsentenceis getting closer,and this could be the
causeof his anger. He hasactedpsychotic in the pastandmight now betrying to raisequestionsof his sanity in
orderto delayhis execution."ao

In October1990 Dr. Van Valkenbergwrote thatYbarra

"said he wanted copiesof all my progressnotes. He
looked calm andspokelogically today. Clinically stable.
He is refusingmedication,but still wantspsychotherapy...He mayhavecopiesof all my progressnotes."?'

By January1991,VanValkenbergdecidedthat Ybarrashouldbetransferredto theMental

Health Unit (MHU) at the prison in Jean,Nevada. Thedoctornotedthat

"He is speakingas if he hasmultiple personalitydisorder,
psychogenicamnesia,andfuguestates.. . I believethat

117 Vol.,p.2709.

"vol. II, p. 1389.

'"Nol. V, p. 1407-1410.

"vol. IV, p. 2379 (3/6/90).

"7vol. IV, • 2396.
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partof it is a game. Ordertransferto MHLJ "??

While atJean,Ybarrabeganto explorevariousdefenses.A progressnote

datedMay 9, 1991 statesthat

"After I sawhim lasttime & told him braindamagedefense
wasnota gooddefense,thenhetookOD. Saidhesaved
up some pills ot KIonopin. Talking about defenseof
multiple personality2""a

The samewriter alsostatedthatYbarra

"briefly questionedor attemptedto rehearseacorrelation
betweenhisbehaviorandthesubject"multiple personalitydisorder"w/ thiswriter I/M furthermentionedonepersonin
this country having criminal chargedismissedfor said
diagnosis,""

AS Ybarra'stime at the MHU cameto an end, he deviseda plan to get
returnedbackfrom Ely StatePrison. On June4, 1991,Ybarra

"statedto this writer thathewasgoingto bedischargedtomaxverysoonandthatassoonashereturnedthere,that
'the doctorswould sendme right back to SNCC unit 7
when I startactingweird. .. My attorneyis going to hold
all appealsbecauseshefeels I'm not competent,'"125

Oncehewasreturnedto ESP, Ybarrabeganworkingon his multiple personalitydefense.

progressnotedatedJune17, 1991 indicatesthat

I/M wantedto talk to psychor hewasgoing to go off. He
stateshewashearingvoicesof his twin brothertelling him

"/al. V, p. 2405-2407.

"l. V, p. 2460.

"vol. V, p. 2462.

p5Vol. V, p. 2474,
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to harm himself. Wantsto go backto JeanMB, 16

On June19, 1991 it wasreportedthat

"He saysthe cut he got in Indian Springswas done by
Bobby, who is a 9 yearold boy who lives insidehis body.
Bobby will be preventedfrom doing this by Nimrod, the
protector. I'm Normanhis twin brother.""?7

Ybarra then beganheadbanging,"?and on June19" Dr. Van Valkenbergorderedhis

return to MHJ128

Dr. Van Valkenbergwasvery concernedandon June25, 1991 wrote that

he is agttatingandthreateningto createacrisis if he is not
readmittedto theMHU. .. Hecontinuesto threatento hurt
himself if he is nottransferred.I will try to get [the transfer]
expeditedherein CarsonCity,

1%

Although Dr. Van Valkenbergapparentlyboughtinto Ybarra's"crisis," back

at ESP, Ybarrahadcalmeddown,wasactingmorerationalthanDr. Hardyhadeverseen

and the doctornotedthathe thought"[Ybarra] understandsbehavioron his part will not

acceleratethetransfer1a1

While Ybarrawasperfectlycalm and rationalwith Dr. Hardy, whenhe met

with Dr, Van Valkenbergjust six (6) days later on July 1, 1991, he put the multiple

"vol. V, P. 2479.

"77vol. V, p. 2480.

"vol. V, p. 2482

"vol. V, p. 2480-2481.

"Nol. V, p. 2485.

"vol. V, p. 2484.
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personalityshowon full blast:

"He sayshe is "Norman" today. He sayshe recallsbeing
questionedin the unit and hearingother voices talking,andansweringthequestionsthatthevoicesaskedrather
than the onesthat othersask... Continuedmultiple
personalitysymptoms He is "Norman" today""%

Within two (2) days, YbarrawasbackattheMHU atJean.As soonas Ybarragot himself

transferredbackto theMHU, he immediatelychanged.Hewashappyto beback,smiling

and joking with the staff""° On July 10, 1991 he wasdescribedas spontaneous,and

quick-witted with a healthysenseof humor." By August 17" Ybarrawastyping in his

roomandwasthe"editor" of theunit newspaper." onAugust7" it wasnotedthatYbarra

felt thatassessmentscoringwasoneway to showthe courtshe'sworthy of a sentence

reduction,andhe presenteda self-analyzedsymptomlist anddiscussedits meanings."
On August20" a progressnote indicates:

Today pt. decidedto advocatehis multiple personality
theory.. . Discussedbiogeneticsandpoly morphism."G7

On August23, 1991,Ybarraparticipatedin agroupsessionanddiscussedpoetry, Indian

culture and nature. While discussinghis progressand eventualreturn to ESP,Ybarra

"ltol. V, p. 2486-2487.

""vol. V, p. 2491.

"l. V, • 2494.

""vol. V, p. 2510.

13vol. V, p. 2502.

137

25 Vol. V, p. 2512. Note thatmultiple personalitydisorderfirst surfacedin Dr. Vanvalkenberg'sdictationof
January1991, SeeFNi122above.

26
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began"back pedaling"andcomplainedthathe was"still mentally ill." WhenYbarrawas

thenaskedtheadvantageof remaining ill, he said

"that besidescourt, it enableshim to keep other IM's
[Inmates] at a distance,provideshim with a protective
screen.""%%

Ybarrawas transferredback to ESP in September1991 and immediately

startedthemultiplepersonalitysymptoms.On September18"hetold Dr. VanValkenberg

that he was"Norman" and wasangryaboutthe transferback to ESP. The doctorthen

orderedhis returnto the MHJ,1%9

Why hasYbarraconsistentlyrequesteddoctornotes,progressnotesand

copiesof othermedicaldocumentation?1The inferenceis clear:to understandasmuch

ashecanaboutpossibledefensesto thedeathpenalty. Another inferenceis clear:he is

not of significantsubaverageintellectualfunctioning.

A few weeksbefore he met with Dr. Schmidt, RobertYbarra senta kite

advisingthathe hadbeenbitten on thefaceby aspiderandneededsomeanti-biotics."

Betweenhis meetingswith Dr. Schmidt, Ybarrawrote the following kite:

"I receivedan appointmentslip for a psychiatristvisit on
Tuesday12-18-01,8AM in visiting holding. If this is with
Dr. Sach[?] I havea CMU A wing morning tier this day &
it would bemoreconvenientto havethis visit during my A

""vol. V, p. 2517.

vol. V, p. 2525.

""SeeFN 105 above;alsoVol. IV, p. 2395 (10/30/90);Vol. III, p. 1729 (4/8/91).

""vol. III, p. 1664.
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wing morning tier. Whatdo you think?

Thesekitesshowanability to planandthink aboutsituationsandeventsin thefuture,and

an awarenessof potentialproblems(1.e. spiderbite). Theyarenot indicativeof a sixth

grader,or a personwho is so low functioningthathecannotconnectnumberedcircleson

a pieceof paper(trail makingtest).1"°

On December25, 2001, Ybarra wrote a kite asking for medication for

depressionandinsomnia.TheresponsewrittenJanuary6, 2002 (just prior to his meeting

with Dr. Schmidt)was"you arescheduledtor anevaluation. I'm not convincedyou have

anymentalillness."" In additionto beingan indicationoi malingeringand/ordrugseeking

behavior,this kite alsoraisesthequestionof Ybarra'smanipulationof medications.Th3

record is full of instanceswhenheeitherrefusedmedicationor derandedit startingwith

hls incarcerationin theWhite PineCountyJai],15

Further,justa few monthsaftermeetingwith Dr. Schmidt, Ybarrawrotethe

following:

"You are currently charging me $2.00 for 30 aspirin.
Pleasediscontinuetheorder. I canpurchaseaspirinfrom
ESPcanteen$1,44,100 tablets."

vol. II, p. 1657.
25

26

20 AGL. II, p. 1661 (12-13-01)

21 "SeeFN 82 above.

22 "vol III, p. 1660.

23 1«s

Seefor examplekitesdemandingmedication:Vol. III pages1374,1348, 1349, 1350, 1352, 1357, 1359,24 1361, 1362, 1382, 1383,1385, 1393,1395, 1401, 1415,1434, 1443, 1446, 1459, 1475, 1531, 1536,
1644;andkites to discontinuemedication:Vol. II pages1324, 1360, 1459, 1535,1659.
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Although this kite is not an exampleof high level math, it certainlydoesnot appearto be

consistentwith someonewho hasa full scaleIQ scoreof 60. AS Dr. Schmidttestified,a

person cannot fake being smarterthan they actually are. The record as a whole

(irrespectiveof thevariousIQ testscores)portraysRobertYbarraasa personwho does

nothaveasignificantsubaverageintellectualfunctioningnowor duringhis developmental

years. His ability. to manipulatehealth care professionals,attorneys,play scrabble,

backgammon,racquetball andvolleyball, andhis ability to type, readmedical literature,

write coherentmeaningfullettersandkitesall supportsucha finding.

But thereis more. Dr. TedYoungperformedcertaintestson Ybarraaswell.

Onewasa spelling test in which Ybarraspelledan, a-n-n-n; him, h-in, make, m-a-k-f,

must,m-u-s-t."° Suchwould representaprofoundlearningdisability.
" oneneednot be

an expertto comparesucha resultto Ybarra'sletters(pre-trial) andhis kites (post-trial),

andconcludethathis resultson suchtestsareof no weightbecauseof his lack of effort

or intentionalmalingering.

On theReycomplexfigure test,which Dr. TedYounghasgivenover10,000

times,Ybarra'sperformancewasworsethansomeonewith Alzheimer'sdisease,andso

unusualit could not even be scored."" Basedon the bizarre resultsDr. Ted Young

obtainedon thattesthegaveanabbreviatedform of theWechslerAdult IntelligenceScale

which yieldeda full scaleIQ scoreof 66. The resultwasnotvalid becauseof the indication

"77p 4/30/08,p. 40.

'1p4/30/08,p. 40.

I"Tp 4/30/08,p.39.
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thatYbarrawasmalingering.
"

Dr. TedYoungthengaveYbarrathetestof memorymalingering(TOMM) and

Ybarragot 21 out of 50 correcton the first trial."" On thesecondtrial hescored30. The

guidelineson thetestandvariousstudiessuggesta resultbelow45 (andperhapsinto the

high 30's) is indicativeof malingering. A scoreof 30 is basicallyoff thescale." Basedon

theampleevidenceof malingeringby Ybarra,Dr. TedYoungconcludedthattherewasno

valid IQ testresultfor YbarraYbarrabelow70 in the record. Overall the Courtfinds that

thepreponderanceof the evidence(and in fact substantialevidence)supportsa finding

that RobertYbarra,Jr. is not significantsubaverageintellectualfunctioning.

ADAPTIVE BEHAVIOR

Adaptivebehavioris thecollectionof conceptual,social,andpracticalskills

that havebeen learnedby people in order to function in their everydaylives."" For a

diagnosisof mental retardation,significant limitations in adaptivebehaviorshould be

establishedthroughtheuseof standardizedmeasuresnormedon thegeneralpopulation,

including peoplewith disabilitiesandpeoplewithout disabilities.15

it¢

10Tp4/30/08,p. 42-43.

'HTp 4/30/08,p. 45.

12Tp4/30/08,p. 46.47.

"AAMR (2002),p. 73.

AMR (2002),p. 76.
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Evidenceot AdaptlveBehavorDeflclts
Durinq RobertYbarra'sDevelopmentalPeriodto Age 18

No evidencewaspresentedthatadaptivebehaviortestswereadministered

during Ybarra's developmentalperiod. Other evidencerelevant to Robert Ybarra's

adaptivebehavioris containedin the record.

Dr. Schmidttestifiedthatthevictimizationof Ybarraatschoolby otherpeers
was reflectiveof a failure to adaptto the schoolenvironment." In otherwords, it is the

victim of the bully who hasthe problem. The Court finds this testimonyto be without

weight. TheCourtcannotacceptthenotionthatin thiscase,thefact thatYbarramayhave

beenbullied in schoolmeanshewassufferingfrom an adaptivedeficit.

As notedabove,Ybarra left regularschoolbecauseof peerproblemsand

academicfailure, which Ybarraattributedto his useof drugsand alcohol. Ybarrathen

continuedin night schoolwhile working at a job. Ratherthan evidenceof an adaptive
deficit astestifiedby Dr. Schmidt,theCourtfinds this to beevidenceof hisability to adapt
and respondto a badsituation.

Dr., Schmidtalsofound an adaptivedeficit in Ybarra'swork recordbecause

heheldmenialjobsandneverhadajob thatwasaboveminimum wageor abovemedium

supervision."° This factualassumptionis contradictedby the record. First of all, it is not

unusualfor apersonundertheageof 18 to havemenialjobs. Second,the recordreveals

11p4/29/08,p. 42-43.

1Tp4/29/08,p. 44-45.
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thatfrom 1970until 1976heworkedasa forklift driver,157

Dr. Schmidtalsotestifiedthathefoundnoevidencethat Ybarralived on his

own, independentof otherpeople.158To theextentDr. Schmidtis referringto pre-age18,

the Court finds such to be accuratebut without weight. Commonsenseand everyday

experiencedictatesthatmostchildrendo not live independentlyuntil theygraduatefrom

high school. Overall the recordcontainsminimal evidenceof adaptivebehaviordeficits

that manifestedprior to age18,

Evidenceof AdaptiveBehaviorDeficits
ManltgstedFromAqe 18 to Age 25

Although theCourthasdefinedthedevelopmentalperiodasendingat age

18, muchevidencewaspresentedregardingYbarraafterhe turned18 yearsof age,

Dr. Mitchell Alan Young performeda face-to-faceclinical interview, mental

state evaluation and testing of Ybarra on March 13, 2008. Ybarra was given an

assessmentof adaptivebehaviorcalledthe StreetSurvival Skills Questionnaire(SSSQ)

andanassessmentof malingeringcalledTheStructuredInterviewof ReportedSymptoms

(SIR83),1 The raw scorefrom the SSSQis convertedto a standardscoreor Survival

Skills Quotient(SSQ)thatis comparableto IQ. Ybarra'sSSQscorewas79which placed

him in theborderlinerangeof mentalretardation." This result is consistentwith all other

7l. 1I, p. 962.

rp 4/29/08,p. 44, 54.

yol. V, p. 2834.

"/L. V, p. 2846.
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testingandobservationsof Ybarra (exceptDr. Schmidt's).

The Doctor also noted the presenceof factorswhich are suggestiveof

malingering:the relativeabsenceof clearpsychiatrichistorywith treatmentprior to arrest,

andthe presenceof anti-socialpersonalitytraitsandforensiccontet."°' The resultson

the SIRSareevenmorecompelling in regardto Ybarra'smalingering:

"Mr. Ybarrahada markedlyelevatedscoreon the Rare
SymptomsScalethatmeasuressymptomsthatoccurvery
infrequently in bona fide patients. This elevation is
characteristicin individuals that are feigning a mental
disorderand is rarelyseenin clientsrespondingtruthfully.
In addition, Mr. Ybarra tended to endorseitems that
untrainedindividualsarelikely to identityasobvioussignsof a major mental illness, indiscriminately endorse
psychiatricproblems,andincreasesymptomswhenasked
about them. Mr, Ybarra evidenceda curious inability or
unwillingnessto rhymeto stems"lie

Despitehis own testresultswhich suggestMr. Ybarrawasmalingeringand

hasan IQ in theborderlinerange,Dr. Mitchell Youngconcludedthat

"it is clearthatMr. Ybarrasufferedandcontinuesto suffer
deficits in adaptivefunctioning. Specifically,a numberof
professionalshave noted that when Mr. Ybarra is
confronted with an excessof information or affective
stimuli, he becomesoverwhelmed,agitated, avoidant,
poorly communicative,and unableto copewith complexscenariosor problem solving. These behaviorsare
illustrative of deficits in basic domains of adaptive
functioning:conceptual,socialandpracticaladaptiveskills
(AAMR definition); or communication and
social/interpersonalskills (DSM IV-TR definition). These
deficits in adaptive functioning, with onset during Mr.
Ybarra'sdevelopmentalperiod,havepersistedthroughout

'vol. V, p. 2846.

"vol. V, p. 2847.
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Mr. Ybarra'slite, persistto thepresent,andareconsistent
with someonein the mild to borderlinementally retarded
range."1°

TheCourt hasreviewedthe recordextensivelyandhasnot discoveredthe

"numberof professionals"referredto by Dr. Mitchell Young. Schoolrecordsandmedical

recordsfrom Ybarra'sdevelopmentalperioddo notsupportthisconclusion.Further,to the

extentthattherecordsdocumentproblemsYbarrawashavingwith schoolandpeers,such

problemsare certainlyconsistentwith the large amountsof alcohol and drugshe was

taking every day. Even Dr. Young acknowledgesthis fact" The effectsf Mebaral,

Dilantin and Dexedrine were describedby Dr. Young, and all are consistentwith

observationsof Ybarraduring his developmentalperiod,1

Theuseof drugsandalcoholbyYbarraclearlyaffectedhisability to socialize

andperform in school. Behaviorsthat interferewith a personsdaily activitiesor with the

activitiesof thosearoundhim or her, shouldbeconsideredproblembehaviorratherthan

theabsenceof adaptivebehavior,"Thepresenceof problembehavioris notconsidered

to bea limitation In adaptivebehavior,althoughit maybe importantin the interpretationof

163

Vol. V, p. 2852-2853.After hearingDr. Schmidttestify, Dr. Young modified his opinion regardingYbarra'sresultsof "borderilneto theopinion thatYbarrawasin fact mildly mentallyretarded.SeeTp
4/29/08,p. 207.
164

lt is impossibleto parseout theeffectsof his consumptionof massiveamountsof alcoholand illegaldrugs. Vol. V, p. 2852.

"Seetestimonyof Dr. Mtchell Young, VT 4/30/08,pages46 to 49.

"AMR (2002),P. 79.
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adaptivebehaviorscores(i.e. in clinical judgment)for diagnosis.,
"

When determining if a personhas adaptivedeficits, the examinermust

considerthe client's environment.1° In Dr. Schmidt'sexperience,personswho are

mentallyretardedtypically seekassistancefrom othersto help themwrite kitesor letters

to peopleathome," Therecordshowsthatanotherinmate(Bollinger) helpedYbarrawith

a federal lawsuit which could be supportfor Dr. Schmidt'sposition."" The recordalso

showsthatYbarrais theauthorof hundredsof kitesandletterswhich aremostlyarticulate,

to thepoint, andwritten in hisown hand. Nothing in the recordsupportsaconclusionthat

Ybarrahashadassistancein thesewritings, andtheconsistencyin thetopicsandstyleof

writing all supporta finding thatYbarradid write his own kiteswithout assistance.

As noted above,Dr. Schmidttestified that Ybarrawas low functioning in

holdingjobsbecauseaccordingto Dr. Schmidt,Ybarraheldminimumwagetypejobs. On

thecontrary,Ybarraheld fairly long periodsof employment,andwaspaid $4.50to $5.00

perhour in 1978-1979." Accordingto theU.S. Departmentof Laborwebsite, minimum

wage in 1978 was $2.65 per hour and in 1979 was $2.90 per hour.""? Ybarra's

employmentapplicationin 1979showshe hadworked in Oregonasa Foremanand left

"AMR (2002),P. 75.

16Tp 4/29/08,p. 64.

Tp 4/29/08,p. 65.

7p4/29/08,p. 65-67.

"""vol. II, p. 962, Vol. 1, p. 133-134.

""gww.dol.qov/esa/minwaqelchart.htm.
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thatjob to movebackto California."" Thesameapplicationindicatesthat heworkedas

a truck driver for aboutsix (6) months(at $3.47perhour) and hewas looking for a new

(better)job. Thefact thathewasemployedasatruckdriver alsoundercutsDr. Schmidt's

factualassumptionthat Ybarrawouldgetlostwhile driving aroundSacramento,""Ybarra

wasthenhired by Chicksproducefor morepay, but wassoonhurt on the job."7°

In theareaof military service,Dr. Schmidtfound Ybarra'sfunctioningto be

low becausehedidn't spendlongerthanthirty (30) daysin thearmedforces."" Facially,

this conclusionappearsto havemerit, however,a closerreviewshowsthatYbarra'sfirst

dischargefrom the USMC wasfor admittedhomosexualconduct,the seconddischarge

wastor failing to revealthefirst discharge,andthedischargefrom theNationalGuardwas

becausehe hadasthma.TheCourt finds Ybarra'smilitary serviceis not evidenceof low

functioning.

Dr. Schmidt testified that he found no evidence that Ybarra lived

independently.To theextentthis testimonyrelatesup to agetwenty five (25) or so, the

recordagaindoesnot supportthe testimony. It is not clearwhereYbarra lived whenhe

movedto Oregonor wherehe lived in Montana(prior to moving to Ely). It is clearthat

whenhe movedto Ely (shortly after his 26" birthday), he acquireda placeto live at the

McCorleytrailerpark,wasdriving a two (2) yearold pickuptruck, andwhenarrested,had

"7o1. 1, p. 133.

"71p 4/29/08,p. 44.

'7ol. I, p. 134-137.

'7Tp 4/29/08,p. 53.
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variousmoneyordersin his possession,aswell asa setof dominos.""' Prior to moving

to Ely, Ybarrahadleft Sacramento,droveto Oregonto visit his estrangedwife, thendrove

on to Montanato work. He quit his job in Montanato moveto Ely."" The fact thatat age
26 Ybarrawasableto live independentlyandtravel to andfrom variousstatesundercuts

thecontentionthathewasunableto live independentlyup to age25. The Court rejects

the contentionthata personwho legitimatelymanifestsadaptivedeficits prior to age25

could suddenlyat age26 be able to function independentlyasYbarradid. From Dr.

Schmidt'sperspective,the fact that Ybarra got married In Oregonand then moved to

Californiawith his wife is not indicativeof socializationor independentliving, but ratherof

havingsomeoneelseto takecareof him andto helphim do things.""? TheCourtfinds this

assumptionto be purespeculationunsupportedby the record. Overall, the recorddoes

not containsufficientevidenceto find Ybarrasufferedfrom adaptivedeficitsup to age25.

CLINICAL JUDGMENT

Making adiagnosisof mentalretardationcan in somecasesbechallenging

and mayrequiretheapplicationof clinical judgment,which is a specialtype of judgment

rooted in a high level of clinical expertiseand experience."Without the benefitof IQ

scoresandadaptivetestresultson Ybarraduring his developmentalperiod, old school

records,reportsand anecdotalhistory becomevery important. In suchcasesclinical

"77l. 1, p. 34-; 296-297.

"7l. V, p. 2825.

17"1p4/29/08,p. 98.

"AAMR (2002),p. 94-95.

Page-42-

08221-MISC0050



1

2

3

4

5

6

7

8
!;;¡

•
2 ± 9
o z

3? 0
10a 3

~.,,
• <

11+ 3ots:%s
5 3z»$z z 12
:;!

0 t; ~ ,(
1,1,.

z O+o,
13-ue#?>»o z"

;:,w -•
e

14"a i
E

z
Ga

~
• 15-
±
3$"'

16

817
'

18

19

20

21

22

23

24

25

26

judgmentmay be required.

Judgmentrepresentsboth the best and the worst of
assessmentdata. Judgmentsmadeby conscientious,
capableandobjectiveindividualscanbean invaluableaid
in theassessmentprocess.Inaccurate,biased,subjective
judgment can be misleading at best and harmful at
worst"181

In thiscaseit is clearthatboth Dr. David Schmidt,Dr. Mitchell YoungandDr.

Ted Youngusedtheir judgmentin the administrationof testsandformulationof opinions

aboutYbarra. OnceDr. Ted Young'stestresultsindicatedmalingeringhe reducedthe

batteryof testshewould otherwisehavegiven. He thenconcludedthetestscoreswere

invalid becauseof malingering. Similarly, Dr. Schmidtdeterminedthatsomepartsof his

batteryweretoo stressfultor Ybarraand thereforehe refrainedfrom giving all the tests,

As for the malingeringissue,Dr. Schmidt looked for patternsof consistencyin the tests

given, and then usedhis judgmentto discountthe effect of malingering. Dr. Mitchell

Young'stesting indicatedmalingeringanda resultnot indicative of significantadaptive

deficits. He then usedhis judgmentto determinethat Ybarrawas borderlineor mildly

mentallyretarded.

The conceptof "convergentvalidity" was mentionedby all expertsat the

hearingof this motion. Convergentvalidity Is describedby theAAMR astheconsistency

of informationfrom differentsourcesandsettings." Dr. Mitchell Young'sreport indicates

that by using a processof convergentvalidity, he arrived at his conclusionsregarding

" AAMR (2002),p. 94, quotingSlaviaandYsseldyke(1991).

"AAMR (2002),P. 86.
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Ybarra'slevel of functioning."° Dr. Mitchell Young explainedthe conceptas relying on

morethanonesourceof information,but basicallylooking for corroborationfrom different

sources." Dr, Schmidt'stake on convergentvalidity was similar. He felt it was to

"convergeon a particular conclusion" and that you look for consistentbehaviorand

patterns.185

After listeningto andweighingthetestimonyof Dr. SchmidtandDr. Mitchell

Young, the Court has concernswith their use of clinical judgmentand their use of

convergentvalidity. lt appearsto theCourtthatboth expertsfocusedonly on information

that supportedtheir conclusionswith minimal considerationof evidencethatundermined

their opinions.

Both menarewell qualified andhonorable,however,the record is so full of

evidencethatcontradictstheirconclusionsthattheCourt finds the bulk of their testimony

to be of little weight. Although Dr. Young waswilling to concedesomefactsthatdid not

supporthis opinion, he still speculatedaboutsomefacts necessaryto his opinion. For

example,whenconfrontedwith the letterwritten regardingthe repossessionof Ybarra's

truck, Dr. Young wasunwilling to concedethatYbarraproducedthe letter independently
or without assistance." Dr. Schmidtwasevenmoreunwilling to acceptfactsthatdid not

"Ovo1, V, p. 2852.

Tp 4/29/08,p. 197.

I8Tp 4/29/08,p. 62.
186

TP 4/30/08,p. 7-9. The "repo letter" is in the recordatVol, I, p. 389 andwassentwhile Ybarrawas intheWhite PineCountyjail awaitingtrial. To suggestsomeonein the [all helpedwrite the letter is purespeculation.
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supporthis opinion. In virtually every instancewhereDr. Schmidtwasquestionedabout

information thatdid not supporthis position,he took greatpainsto try andexplain away
the adverseinformation. Oneexampleis the issueof Ybarra'smarriage. Ratherthan

acceptingthemarriageasanexampleof Ybarra'sability to carefor someone,hesawit as

an opportunityfor Ybarrato havesomeonehelphim.

Other examplesinclude the criticism of the affidavit of one of Ybarra's

teachersbecauseof thepassageof "35 years,""?while on the otherhandDr, Schmidt

basedmuchof his opinionon the recollectionof family members.In theareaof Ybarra's

military record,evenafterbeingconfrontedwith the reasonsYbarrawasdischargedfrom

theservice,Dr. Schmidtcounteredthat"there'sno evidencethathewould haveadapted
to themilitary.

"" Thus,it appearsthatDr. Schmidtpresumedthat Ybarrawould nothave

adapted,which again is purespeculation.

Dr. Schmidtalsotestified he did not interview prison guardsaspart of his

evaluationbecausein pastcasesit hasnotbeenhelpful,
" TheCourt is puzzledasto why

Dr. Schmidtbelievedinformation from peoplewho are in contactwith Ybarraon a dally

basiswould not be helpful. For example,from Dr. Schmidt'sperspective,Ybarrawould

needassistancein writing kites (especiallysincehe was unableto completethe trial

makingtest) Dr. SchmidtalsoobservedYbarratalking to his imaginarydogwhenhewas

putunderstress.Basedon Dr. Schmidt'stestresultsandobservations,it appearsthatthe

'87Tp4/29/08,p. 110-112.

"/T 4/30/08,p. 200-201.

1»7p4/29/08,p. 105-106.
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conceptof "convergentvalidity" would mandatethathe interviewprisonguardsto validate

whetherYbarra had help with the hundredsof very coherentkites he has written, or

whetherhe often talks to his imaginarydog.

CONCLUSION

Basedon theforegoing,acarefulreviewof the record,anobservationof the

witnesseswhile testifying,andanobservationof RobertYbarra,Jr. throughouttwo (2) days
of hearing,the Courtfinds andconcludesasfollows:

1. RobertYbarra,Jr. hasfailed to demonstrateby a preponderanceof the

evidencethathewasof subaverageintellectualfunctioningthatwasmanifestedduringhis

developmentalperiod.

2. RobertYbarra,Jr. hasfailed to demonstrateby a preponderanceof the

evidencethat he hadadaptivedeficits which weremanifestedduring his developmental

period,

Goodcauseappearing,

IT IS HEREBY ORDERED that RobertYbarra, Jr.'sMotion to Strike the

DeathPenaltyis DENIED.

DATED this 26" dayof June,2008,
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