INTHE SUPREME COURT OF THE STATE OF NEVADA

Robert Ybarra, Jr.
Appellant,
VS.

Terry Royal , Warden 1,

Respondent.

Electronically Filed

Apr 10 2025 02:43 PM
Elizabeth A. Brown
Clerk of Supreme Court

SUPREME COURT NoO. 89824

DISTRICT CoOURT CASE NOS.
CR-0001511, HC -2410004

REPLY TO RESPONDENT 'S
OPPOSITION TO STAY SECOND
SUPPLEMENTAL WARRANT OF
EXECUTION PENDING
RESOLUTION OF APPEAL

CAPITAL CASE

EXECUTION SCHEDULED FOR
WEEK OF APRIL 14,2025

1 Because Mr. Ybarra has been transferred to Ely State Prison,
Warden Terry Royal is “automatically substituted as a party.” Nev. R.

Civ. Pro. 25(d).

Docket 89824 Document 2025-16249



TABLE OF CONTENTS

g (o Yo ¥ Tod (o o ISP 1
ATQUIMEBNT et e e et e e e e e e e e e e e eaeeans 1
l. A stay is necessary here because it is prejudicial to the parties to
have the district court repeatedly issue a warrant of execution
while Ybarra’'s appeal is pending. ......cccooviviiiiiiiiiiiii 1
[I.  Ybarrais entitled to seek a stay under NRAP 8 or NRS
I T Y () TR 7
A. Astayis warranted under NRAP 8. ..o 9
The object of Ybarra’s appeal will be defeated if he is executed
before his appeal can be considered. .............cccoeiviiiiiiiiiin e, 10
The State does not dispute execution is an irreparable and
SEIOUS INJUIY. weiieiii e e e e e e e e e e e e e e et e e e e e eanaas 11
The State does not dispute it will suffer no injury.  ................. 12
Ybarra is likely to prevail on the merits. ..o, 12
B. Astayisrequired under NRS 176.415(6). ....cccoovvevvvviveveiineeennnnn. 19
Ybarra’s petition raises constitutional claims that could not
have been raised previously and/or that can overcome
procedural Dars. ... 19
Ybarra’s petition is jurisdictionally appropriate, satisfies an
exception to timeliness, and does not set forth merely
CONCIUSOrY ClaIMS. ... 20
The constitutional claims in Ybarra’s petition can overcome
any procedural bar. ... 21
Ybarra’s petition presents substantial grounds upon which
relief may be granted and valid justifications for claims not
being presented earlier. ..........ccoiiiiiiiiiiiii 23
Ybarra’s petition asserts claims based on specific facts and law
that, if true, would entitle him to relief. ... 24



6. Ybarra’s claims cannot be decided before execution. ..............

I1l.  Conclusion ......

Certificate of Service



TABLE OF AUTHORITIES

Federal Cases

Baze v. Rees

553 U.S. 35 (2008) ....oooeiiiiiiiiiiiiiee e

Bucklew v. Precythe,

139'S. Ct. 112 (2019) v,

Glass v. Louisiana |,

471 U.S. 1080 (1985) ...covviieriiiiiiiieeeeeeeeeeeeiiiiinns

Harris v. Vasquez ,

901 F.2d 724 (9th Cir. 1990) .....eiiiiiieeeieiieeiiiiens

Madison v. Alabama |,

586 U.S. 265 (2019) v.vvveeeeeeeeeseeeeseereeeenereeeen,

Pate v. Robinson,

383 U.S. 375 (1966) veveeererereeeeereeseeeeererersenn.

Pizzuto v. Tewalt, No. 1:23 -cv-00081-BLW,

2023 WL 4901992 (D. Idaho Aug. 1, 2023) ........

Federal Statutes

28 U.S.C. 82254 ..

State Cases

Calambro ex rel. Calambro v. Second Jud. Dist. Ct.

(114 Nev. 961, 964 P.2d 794 (1998) ......cc..cccee..
Mann v. State ,
118 Nev. 351, 46 P.3d 1228 (2002) .........ccevvvenn...
State Statutes
NRS 34.730 ..o
NRS 34.745 ..o
NRS 53.045 ...

(State),



NRS 176.415 ..o 7,8,19

NRS 176.425 ..o e 15, 16, 17

NRS L176.435 ..ot 16

NRS 176.487 ..o e passim

NRS 176.495 ... 9, 10

NRS L176.505 ..ot e 2

NRS L176.415 ..o e et 7,8

NRS L176.435 ..o e e e e e e eaaaa 15
Rules

FEA. R. CIV. P. 12 e 2
Other

Article I, Section 6 of the Nevada Constitution  .........cccociiiiiiiiineenn. 2



| NTRODUCTION

Ybarra is intellectually disabled, incompetent to be executed, and
has severe mental iliness. Any one of these conditions would render the
execution in this case a miscarriage of justice. His incompetency to be
executed was not ripe until an execution became imminent, and is of
particular concern now: last month, Ybarra’'s pants -less scooting in a
prison cell covered in old f eces and urine, coupled with his “altered
mental status” required a trip to the hospital. Ex. 50 at 1277.

These issues require consideration by this Court; consideration is
only possible if this Court stays the district ~ court from continuing to
Issue warrants of execution until the present appeal is adjudicated

ARGUMENT
l. A stay is necessary here because it is prejudicial to the

parties to have the district court repeatedly issue a

warrant of execution while Ybarra’s appeal is pending

The district court has twice in four months issued a premature
warrant of execution. This is prejudicial to the parties: both times the
parties have had to litigate motions for stay; both times undersigned

has had to discuss an imminent execution with a severely mentally ill

client. A stay is necessary to prevent an independent constitutional



violation: repeatedly issuing execution warrants for an execution that
cannot occur is cruel and unusual punishment . SeePizzuto v. Tewalt ,
No. 1:23-cv-00081-BLW, 2023 WL 4901992 , at *4 (D. Idaho Aug. 1,
2023) (allowing similar claim to survive a Fed. R. Civ. P. 12(b)(6)
challenge). It is also cruel or unusual punishment  under Article I,
Section 6 of the Nevada Constitution.

On December 17, 2024, the district court denied Ybarra’s petition
for writ of habeas corpus and unilaterally issued a warrant of execution.
SeeExs. 1, 2, 4. This warrant was insufficient under state law, as
neither the Attorney General nor the district attorney of the county of
conviction had applied for it. SeeNRS 176.505(3). It was also
premature: Ybarra had filed points and authorities informing the court
that it should not issue a warrant without confirming readiness on the
part of the Department of Corrections. Ex. 14 at  467. The warrant was
also slow to arrive: despite electronically conveying its order denying
Ybarra’'s habeas petition, the district court conveyed the execution
warrant via USPS mail—and not electronically = —so the December 17
order did not arrive at undersigned s office until December 20, 2024.

Four days later, on Christmas Eve, Ybarra filed a motion to stay the



warrant, a motion to shorten time  for the stay motion, and a motion to
strike the warrant. SeeExs. 5, 6, 7. Soon after, on December 28, 2024,
Ybarra and the State stipulated to a temporary administrative stay of
execution until February 11, 2025 in another pending case . Ex. 10.
The district court held a hearing on January 3, 2025. Prior to the
hearing, the White Pine County District Attorney filed an application
for a second supplemental warrant of execution and a motion to
transport Ybarra from High Desert State Prison (HDSP) to Ely State
Prison (ESP). Exs. 11, 12. At this hearing, the district court directed  the
parties to submit a joint status report, and the district court declined to
sign both the second execution warrant and the motion to transport.
Still, five days later, the Nevada Department of  Corrections
(NDOC) independently transported Ybarra to ESP where he remains. 2

Because ESP is a medium security prison and Ybarra is a close custody

2 Ybarra was transported ostensibly pursuantto  NDOC's
Execution Manual (EM) 109.01(A), which provides that an inmate shall
be transferred to ESP after an Order of Execution is received by the
Department and the Director has set the date and time of the execution.
NDOC unilaterally transferred Ybarra even though the execution
warr ant was moot in light of the stipulation staying the execution until
February 11, 2025.



inmate, he is housed in the infirmary and has minimal, if any, time out
of his cell or contact with other inmates. In effect, he has been in
solitary confinement for months.

In late February, the parties filed a joint status report, informing
the Court that “[tjhe parties have been in communication with the
Department of Corrections. The Department indicates it is not ready to
proceed with an execution, but will keep the parti  es apprised on the
status of its readiness.” Ex. 45 at 1224.

In late March, the district court issued a Second Supplemental
Warrant of Execution on March 25, 2025. 3 Ex. 47. Shortly after ,
undersigned learned that the NDOC's readiness remained unchanged
since the joint status report and that the NDOC would be unable to
carry out Ybarra's execution during the week outlined in the second
supplemental warrant of execution . SeeNotice of Withdrawal of Motion
for Expedited Scheduled (Apr. 1, 2025). Notwithstanding NDOC'’s
position, the district court again issued the instant execution warrant

scheduling the execution for the week of April 14, 2025.

3 A Corrected Second Supplemental Warrant of Execution was
filed on March 26, 2025, to comply with statute. Ex. 48.
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The Eighth Amendment forbids “forms of punishment that
intensified the sentence of death with a (cruel) superadd[tion] of terror,
pain, or disgrace.” Bucklew v. Precythe, 139 S. Ct. 112, 1124 (2019). The
Supreme Court has also stated that “a series of abortive attempts” at
execution raise an Eighth Amendment claim. Baze v. Rees 553 U.S. 35,
50 (2008); see also Glass v. Louisiana, 471 U.S. 1080, 1085-86 (1985).

Ybarra has severe mental illness. And he has a lengthy and
complex mental health history. As recently as April 2024, Ybarra was
diagnosed with “Schizophrenia, Continuous,” but his lengthy and
complex mental health history dates back decades and has been
consistent. Ex. 18 at 596, 603—04. And since at least 2012, Ybarra has
also been suffering from dementia. Ex. 16 at 532. In 2024, Ybarra was
evaluated by Dr. David Price, a clinical psychologist. Ex. 19. During this
evaluation, Ybarra could “recall moments o f his 80s trial” but be unable
“to tell you what he had for breakfast.” Id . at 611. In his report, Dr.
Price concluded that Ybarra’s mental and cognitive impairments inhibit
“his ability to work with his attorneys” and, as a result, Ybarra “does
not have sufficient capacity or ability to rationally communicate with

his legal counsel.” Id. at 633-64.



In the aftermath of these two warrants and the unnecessary
transfer from HDSP to ESP, Ybarra's already fragile mental state has
continued to deteriorate. He displayed “confusion, disorientation,
anomia, agitation, disorganized thought processes, paranoia,
hallucinations, and memory impairment.” Ex. 20 at 662. On March 15,
2025, Ybarra, who is wheelchair bound and cannot use his legs to walk,
was “scoot[ing]” around his prison cell floor with old feces and urine and
without underwear or pants. Ex. 50 at 1277 . He had an “altered mental
status,” and staff concluded he needed to go to the hospital. Id.; Ex. 56
at 1411.

Setting multiple premature execution dates violat esthe Nevada
and U.S. Constitution’s prohibition against cruel and  /or unusual
punishment. This is especially so here, where these warrants
exacerbate Ybarra’s already -serious mental illness and dementia.

Thus, Ybarra requests this Court stay th e proceedings in the

Seventh Judicial District Court  pending resolution of appeal.



[I.  Ybarra is entitled to seek a stay under NRAP 8 or NRS
176.415(6) .

Ybarra moved for a stay under NRAP 8 or under NRS 176.415(6).
SeeMot. to Stay ( Mar . 28, 2025) [hereinafter Mot.]. The State responds
that Ybarra cannot seek a stay of his criminal casebecause he appealed
his habeas petition dismissal, and no appeal of his criminal case is
pending. SeeOpp. to Mot. Stay, at 3—4 (Apr. 4, 2025) [hereinafter Opp.].

The State characterizes its pursuit of Ybarra’s execution in the
criminal case as unrelated to Ybarra's act of seeking relief from
execution through habeas. Seeid. at 4. This elevates form over
substance. Ybarra cannot have his appeal appropriately considered by
this Court if he has already been executed. Thus, he requires a stay in
the criminal case to stop the criminal proceedings concerning his
execution so that his app eal—that challenges his execution —can be
reviewed. The Legislature expressly recogniz ed the interrelationship
between criminal and habeas proceedings as postconviction matters
must be “[f]iled with the record of the original proceeding to which it
relates” and “assigned to the original judge or court” whenever possible.

NRS 34.730(4). If the State was correct , the statutory postconviction



remedy would be a nullity as a challenge to a judgment of conviction or
sentence would not apply to the very criminal case to which it relates.

Moreover, NRAP 8 contemplates that a stay may issue from this
Court for a lower court case even if under different case numbers: an
original writ proceeding, like the habeas appeal here, is a case separate
from an underlying district court case. See NRAP 8(a)(1)(A)
(contemplating stay of district court proceedings pending resolution of
original writ before this Court).

Ybarra can pursue a stay under either NRAP 8 or NRS 176.415(6).
There is no rule barring him from seeking a stay under = NRAP 8, and
the State cites no support. SeeOpp. at 3—4. Indeed, NRAP 8(f) outlines
the steps following the entry of an order from this Court staying
execution of the death penalty. Ybarra can also rely on NRS 176.415(6)
because NRS 176.487 explicitly contemplates that a stay “shall enter”
while a “proper postconviction petition” is considered during a
“subsequent appeal.”

Regardless, NRAP 8 is the appropriate procedural vehicle here
because astay of the lower court proceedings serves interests of judicial

economy and economy of the parties . To illustrate, the district court



issued the warrant on March 25, 2025, and Ybarra filed the ~ motion to
stay and the motion to expedite within three business days.4 Within two
business days, the motion to expedite had not been decided and Ybarra
was informed that an execution could not go forward. A stay of the
lower court proceedings allows a petitioner to seek a stay when the
grounds for the motion are known rather than waiting for an active
execution warrant and requiring this Court to act within the three -week
timeframe provided in NRS 176.495(2). Cf. NRAP 27(e) (emergency
motions must be “filed at the earliest possible time”).  Repeating this
process and raising the same arguments each time one warrant expires
and another is issued runs counter to judicial efficiency when a stay of
lower court proceedings can be granted at this juncture and  remain in
place until Ybarra’'s appeal has been decided.

A. A stay is warranted under NRAP 8

Notwithstanding the State’s opposition, all four factors under
NRAP 8 weigh in favor of staying the proceedings so that Ybarra’'s

appeal can be heard.

4 Ybarra’'s stay motion was not necessarily an emergency motion
because relief was not required within 14 days. See NRAP 27(e).
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1. The object of Ybarra’'s appeal will be defeated
If he is executed before his appeal can be
considered.
First, Ybarra asserted that if the stay is denied and he is
executed, the object of his appeal will be defeated because he will not
benefit from a ruling that he is ineligible for execution. SeeMot. at 8-9.
The State agrees that the object of the appeal will be defeated but
counters that the district court interpreted the object of the appeal to be
endless delay. SeeOpp. at 4. Further, the State argues that no stay is
needed becausethe execution cannot presently proceed. See id.
As an initial matter, the State  misinterprets the district court’s
finding s. The district court agreed with Ybarra on this factor. It
explicitly found both that the object of the appeal is to establish Ybarra
Is ineligible for the death penalty and that this object would be defeated
if Ybarra were executed pending appeal. Ex. 46 at 1228. The district

court only suggested it “could be argued” that endless delay is the object

in a footnote. See id. at 1228 n.3.5

5 To be clear: undersigned is well aware of the professional
obligation to “not bring or defend a proceeding, or assert or controvert

10



Moreover, the State’s argument that no stay is needed because
execution cannot presently proceed misses the point , that is unless the
State affirmatively represents that it will not seek an execution
warrant as long as the appeal is pending before the Nevada Supreme
Court ; there, Ybarra agrees that a stay would be unnecessary. Lacking
this guarantee, Ybarra faces the prospect of execution before this appeal
has been decided.

Considering the time required for briefing, argument, and
resolution of the appeal, Ybarra’'s appeal likely cannot be decided before
execution if another warrant is sought. Absent a stay, it is likely that
Ybarra will be executed before this Court has adjudicated his claims
that he is ineligible for execution.

2. The State does not dispute execution is an
irreparable and serious injury.

Second, Ybarra asserted that he would suffer the most irreparable

and serious injury of execution if the stay is denied. See Mot. at 9. The

an issue therein, unless there is a basis in law and fact for doing so that
Is not frivolous,” and asserts that the filings before the district court

and this Court comply with this admonition. See  Nev. R. Prof’| Conduct
3.1.

11



State concedes an execution is irreversible but counters that the appeal
can go forward because the execution cannot presently proceed. See
Opp. at 4-5. Regardless, the analysis of this prong is simple: there is no
more irreparable and serious injury than death.

3.  The State does not dispute it will suffer no
injury.

Third, Ybarra asserted that the State would suffer no injury if
these proceedings are stayed. Mot. at 9. The State does not disagree.
SeeOpp. at 5.6 Nor could it. Both the State and Ybarra have an interest
in vindicating the state and federal interest in the due process of law.
Harris , 901 F.2d at 727.

4.  Ybarra is likely to prevail on the merits.

Fourth, Ybarra asserted that he is likely to prevail on the merits

because he presented a substantial case with serious legal questions.

SeeMot. at 9-18. Ybarra argued the district court erred by denying the

6 Instead, the State seeks to parse the legal reasoning of Harris v.
Vasquez, 901 F.2d 724 (9th Cir. 1990), a federal habeas case construing
a no-longer-in -effect version of 28 U.S.C. § 2254. Because those legal
Issues do not relate to the legal issues presented to this Court, the
State’s analysis of Harris is unhelpful. It simply takes issue with the
casethat Ybarra cited for the principle that the State also has an
interest in preventing unconstitutional executions. SeeOpp. at 5.

12



habeas petition without ordering the State to respond, argued the
district court erred by conflating federal and state legal standards, and
establishe d a substantial case with serious legal questions on the
merits. See id.

The State summarily concludes that Ybarra's claims were
considered and suggests that the district court’s act of denying the
petition without a hearing supports the conclusion that Ybarra’s claims
lack merit. See Opp. at 5-6. However, the State does not engage with
Ybarra’'s argument that the district court’s dismissal failed to comply
with NRS 34.745(3). Further, the State fails to respond to Ybarra’'s
argument that the district court conflated federal and state law
standards in its decision to dismiss the p etition. Both arguments
amount to serious legal questions as the district court’s reliance on
inapposite case law interpreting the federal habeas statute constitutes
manifest error.

The State similarly fails to refute that Ybarra presented a
substantial case with serious legal questions on the merits of his claims.
In Claim One, Ybarra asserted that his intellectual disability renders

him ineligible for execution. SeeMot. at 11-13. The State responds

13



elsewhere in its opposition that Ybarra’s intellectual disability claim

was previously denied and is barred by law of the case. SeeOpp. at 8. It
also counters that Ybarra’'s argument that he is entitled to relief due to
new facts and new law is unavailing because Ybarra relied on cases

that existed yet were not included in his 2017 petition. See id. But the
State cites no support for the proposition that Ybarra’s failure to cite

these cases in his 2017 petition —which did not raise his intellectual
disabilit y—somehow waived his right to rely on them in support of this
petition raising intellectual disability with new evidence. Id.

And the State does not dispute that Ybarra’s claim includes facts
from four new expert reports since his 2008 evidentiary hearing, which
demonstrate score consistency that cannot be due to malingering. See
Mot. at 1 1-12. The State also does not address the fact that
malingering was the critical factual finding upon which the previous
denial of the claim was predicated. Nor does the State rebut that
Ybarra’'s substantially new evidence is a recognized exception to law of
the case or that the claim is not barr ed because executing someone with
intellectual disability, like Ybarra, would be a miscarriage of justice

excusing any procedural default. See id. at 12-13.

14



In Claim Two, Ybarra asserted that his severe mental illness
renders him ineligible for the death penalty. = SeeMot. at 1 3-14. The
State does not engage with Ybarra’'s argument sthat Chappell is
distinguishable and is not determinative because standards of decency
have evolved since the opinion was issued. See id.

In Claim Three, Ybarra asserted that Nevada’s death penalty
statutes are unconstitutional because he cannot raise his own
iIncompetency to be executed. Seeid. at 14. The State responds that this
claim is barred by law of the case because it was raised in Ybarra’s 2003
petition. Opp. at 6. But it was not. Nor was that the basis of the district
court’s denial. SeeEx. 2 at 165 —66. Rather, the district court held that
this claim is not cognizable in habeas. Id. However, this Court has
already alluded to the possible unconstitutionality of NRS 176.425 . See
Calambro ex rel. Calambro v. Second Jud. Dist. Ct. (State), 114 Nev.
961, 973, 964 P.2d 794, 801 (1998). This itself reflects merit. And
although the State counters that it disagrees with Ybarra’'s
interpretation of Calam bro and argues that incompetency to be
executed should be addressed under NRS 176.425 or NRS 176.435 , it

does not refute Ybarra’s argument that guidance is needed from this

15



Court as to whether this claim is cognizable in habeas. SeeOpp. at 7;
Mot. at 1 4-15. This is especially so because the district attorney’s
position differs from the attorney general’'s . Here, the district attorney
asserts Ybarra may only challenge competency relying on the NRS
176.425 and NRS 176.435 procedure. Opp. at 7. In Ybarra’'s lawsuit
challenging the constitutionality of that procedure, the attorney

general’s position is that Ybarra must utilize a habeas petition. Ex. 57
at 1423. The inconsistent positions —and the need for clarity from this
Court —show that Ybarra’'s claim is at least meritorious enough to
require a stay.

In Claim Four, Ybarra asserted that he is incompetent to be
executed. SeeMot. at 1 5-18. Elsewhere in its opposition, the State
counters that Dr. Price’s initial opinion allegedly  failed to strictly
comply with NRS 53.045 for declarations executed outside of Nevada
and is insufficient because it was based on a document review. SeeOpp.
at 7-8. The State also argues that no hearing was granted, that Dr.
Price’s subsequent evaluation was insufficient because it was a sole
evaluation centered on mental illness , and that Ybarra is competent to

be executed becauseDr. Price concluded Ybarra underst ands the

16



execution is happening due to a conviction in the 1980s . Seeid. In
addition, the State responds that this claim is barred because Ybarra
raised it in his 2003 petition and no relief was granted. See id. at 6.

To the extent the State argues that Ybarra failed to satisfy the
standard for incompetency under NRS 176.425 , its arguments are
inapposite because Claim 4 is a claim that Ybarrais incompetent to be
executed brought in habeas . See id. at 7—8. When the petition was filed,
the claim was not yet ripe because there was no warrant of execution.
SeeMot. at 18-19. Thus, Ybarra ’s petition included only a preliminary
opinion from Dr. Price on Ybarra’s incompetency to be executed. The
State does not dispute that Dr. Price’s initial opinion tracks the very
statutory language that should trigger a competency hearing. Compare
Ex. 23 with NRS 176.425(1). Nor does the State dispute that Dr. Price’s
initial opinion satisfies the federal  standard under Pate v. Robinson,
383 U.S. 375, 387 (1966), by indicating that there is good reason to
believe Ybarra is incompetent. See Mot. at 17.

And although the State acknowledges one of Dr. Price’s
subsequent evaluations of Ybarra, it says nothing of his supplemental

evaluation that also supported Ybarra’s claim. SeeMot. at 17 n.12. Nor

17



does the State explain how a focus on mental illness does not relate to
in competency to be executed when it is unconstitutional to execute
someone “whose mental illness prevents him from rationally
understanding why the State seeks to impose that punishment.”
Madison v. Alabama , 586 U.S. 265, 267 (2019) (alterations and internal
guotation marks omitted). The State further f ails to dispute Dr. Price’s
overall conclusion that Ybarra does not presently have a rational
understanding of the reason the State is s eeking his execution. See Mot.
at17 n.12.

Moreover, the State does not engage with Ybarra's arguments that
his claim is not procedurally barred because the claim raised in his
2003 petition was factually distinct and Dr. Price’s evaluations
constitute substantially new evidence, which is a recognized exception
to law of the case. Seeid. at 21-22. More fundamentally, the State
misunderstands the competency inquiry. Ybarra's claims regarding his
iIncompetency to be executed are not barred because they are only now
ripe. Seeid. at 18-19. Thus, it is inapposite to the is sue of Ybarra’'s
present incompetence that this Court rejected an incompetency -to-be-

executed claim more than 20 years ago, when the claim was not ripe

18



and justiciable, particularly so because there was no hearing on that
claim.

Finally, Ybarra asserted that balancing the equities weighs
heavily toward entering the stay because preventing additional “delay ,”
Is far outweighed by the possibility of unconstitutionally executing
someonewho is incompetent. Id. at 18. The State concedes the point,
providing no argument to the contrary.

In sum, t he balance of equities and all four factors weigh in favor
of a stay of the proceedings under NRAP 8 .

B. A stay is required under NRS 176.415(6)

Weighing the six considerations under NRS 176.487, this Court is
required to enter a stay of execution.

1. Ybarra ’s petition raises constitutional claims
that could not have been raised previously
and/ or that can overcome procedural bars

The State argues that NRS 176.487(1) does not apply because this
petition is not Ybarra’s first petition.  SeeOpp. at 6. It also counters that
Ybarra’s claims have been raised previously and denied and that

Ybarra’'s incompetency- to-be-executed claim is not cognizable in habeas.

See id.

19



As an initial matter, the  State is incorrect about Ybarra's severe
mental illness claim : the claim was not raised until the present petition.
SeeMot. at 22. Further, the State fails to refute that Ybarra s
incompetency claims are only now ripe and that he only raised a
factually distinct version of an incompetency claim previously . Seeid. at
18-19, 21-22. The State also fails to explain how Ybarra's claims that
his intellectual disability and severe mental illness render him
ineligible for the death penalty do not satisfy the fundamental -
miscarriage -of-justice exception to the procedural bars. See id. at 19.
Moreover, as Ybarra argued in the stay motion, it is an open question
whether an incompetency -to-be-executed claim is cognizable in habeas.
Seeid. at 14. Ybarra is therefore seeking guidance in his appeal on the
iIssue from this Court to answer a legal question of substantial public
importance .

2. Ybarra’'s petition is jurisdictionally
appropriate, satisfies an exception to
timeliness , and does not set forth merely
conclusory claims.

The parties do not dispute that jurisdiction is appropriate  under

NRS 176.487(2).

20



As to timeliness, the State summarily concludes that Ybarra’'s
claims are not timely because remittitur issued in 1984. See  Opp. at 7.
The State fails to refute Ybarra’'s arguments that his incompetency
claims were not ripe for review in earlier proceedings  and that his
claims overcome the time bar because it would be a fundamental
miscarriage of justice to fail to consider them. See Mot. at 18 —109.

The State summarily asserts that Ybarra’s claims are conclusory.
SeeOpp. at 7. The State provides no response to Ybarra’s arguments
about his intellectual disability and severe mental illness claims; thus,
it concedesthese claims are not conclusory . However, the State
specifically argues that Claims Three and Four are conclusory , see id. at
7-8, by raising the arguments discussed above. See Section II.A.4. Just
as these arguments fail to refute that Ybarra made a substantial case
on the merits for the incompetency claims, they fail to refute that the
claims are not conclusory.

3.  The constitutional claims in Ybarra 's petition
can overcome any procedural bar.

The State argues that the district court found all of Ybarra’'s

claims procedurally barred . SeeOpp. at 8. The State argues Ybarra’s
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intellectual disability claim is barred by law of the case and is
unavailing because Ybarra relied on cases that existed yet were not
included in his 2017 petition. Seeid. As discussed above, neither
contention refutes Ybarra’'s arguments that this claim overcomes the
procedural bars. See Section II.A.4.

Similarly, the State responds that the incompetency claims are
barred because they were raised in Ybarra’'s 2003 petition and denied.
SeeOpp. at 9. The State fails to refute Ybarra’'s arguments that the
incompetency claims are not barred because the claim brought in 2003
was factually distinct ; Dr. Price’s evaluations constitute new evidence,
which is an exception to law of the case ; and the claims are only now
ripe. SeeMot. at 21 —22.

Further, the State fails to engage with Ybarra’'s arguments that
the severe mental iliness claim is not barred. Seeid. at 22—-23. Thus, it

concedesthe claim overcomes the procedural bars.
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4.  Ybarra ’'s petition presents substantial grounds
upon which relief may be granted and valid
justifications for claims not being presented
earlier.

Ybarra asserted facts and legal bases that demonstrate the
substantial grounds upon which relief may be granted for his claims
that he is ineligible for the death penalty due to incompetency, severe
mental iliness, and intellectual disability. See  Mot. at 11-18, 23. The
State asserts that relief under NRS 176.487(4) is unavailable to Ybarra
becausethe district court f ound Ybarra’'s claims did not present
substantial grounds and valid justifications . SeeOpp. at 9.

The State misunderstands what NRS 176.487(4) requires. It does
not require that Ybarra’s claims have prevailed or that they necessarily
will prevail on the merits. Rather, the relevant consideration is whether
the claims present substantial grounds upon which relief  may be
granted. As Ybarra argued in his stay motion, his  capital eligibility

claims meet that threshold, and he is justified in raising the m now. See

Mot. at 11 -19, 23. The State fails to show otherwise.
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5. Ybarra ’s petition asserts claims based on
specifi ¢ facts and law that, if true, would
entitle him to relief.

Ybarra specified facts and law for his claims that he is ineligible
for execution due to incompetency, severe mental illness, and
intellectual disability, that, if true, entitle him to relief. SeeMot. at 11 —
18.

The State simply concludes that its arguments and Ybarra’'s past
denials of relief show that no relief would issue on Ybarra’s petition. See
Opp. at 9. It similarly counters that Ybarra’'s new intellectual disability
claim s were inadequate ly pleaded and did not result in a hearing. See
id. Here, too, the State misunderstands the standard. NRS 176.487(5)
contemplates whether relief would be appropriate if the provided facts
and law were taken as true. Mann v. State , 118 Nev. 351, 354-55, 46
P.3d 1228, 1230 (2002). If it is taken as true basedthat Ybarra is
presently insane and intellectually disabled, it is undeniable that he is

legally ineligible for execution and is entitled to relief. SeeMot. at 11 —

18.
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6. Ybarra’s claims cannot be decided before
execution.

Lastly, the State baldly asserts that the factor of whether the
Court cannot decide properly raised legal claims before the execution of
sentence does not apply. See Opp. at 9. It also counters that an
execution cannot presently be carried out. See id .7

Although the execution cannot move forward at this time, it is
likely that without intervention from this Court the district court will
continue to issue warrants of execution , ostensibly without regard for
whether the Nevada Department of Corrections can comply.
Considering the time needed for the parties to file their briefs and for
this Court to decide the case, Ybarra’'s appeal likely cannot be decided
before execution without the proceedings being stay ed in the district

court.

7 To the extent the State argues that Claims Five, Six, and Seven
of the habeas petition should be considered abandoned because they
were not discussed in th e stay motion, the State is incorrect. See Opp. at
9-10. The State cites no authority nor provides any basis to support
that Ybarra’s claims that were adjudicated in  the district court are
waived on appeal because they were not the subject of a separate
motion.
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Weighing all six factors, this Court is requiredto  enter a stay of

execution.
[Il.  Conclusion
For the foregoing reasons , Ybarra respectfully requests that this
Court stay proceedings in the Seventh Judicial District Court  pending
the resolution of his appeal.
Dated this 10th day of April , 2025.
Respectfully submitted,

Rene L. Valladares
Federal Public Defender

/s/ Randolph M. Fied ler
Randolph M. Fiedler
Assistant Federal Public Defender
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FORENSIC NEUROPSYCHOLOGICAL EVALUATION

NAME: Robert Ybarra

DOB: 07/20/1953

RACE/SEX: Caucasian Male
EVALUATION DATE;: 10/16/2024 & 10/17/2024
REPORT DATE: 03/30/2025
EXAMINER: David R. Price, Ph.D.

REFERRAL SOURCE: Hannah Nelson, Esquire
Randolph Fiedler, Esquire

REASON FOR REFERRAL:
The following referral questions were forwarded to this examiner:

(1) Does Robert Ybarra have a serious mental illness?
a. Is his serious mental illness such that it has or would impair his ability to work with
his attorneys?
b. Is his serious mental illness such that it has, or would render him a poor witness?
¢. Is his serious mental illness, such that it increases the likelihood that he engages in
bad decision making?

(2) Does Robert Ybarra’s serious mental illness cause him to have an irrational
understanding of the state’s rationale for his execution?

(3) Does Robert Ybarra have sufficient capacity or ability to rationally communicate with
counsel?

(4) Does Robert Ybarra suffer from a mental disease, disorder, or defect, which may
substantially affect his capacity to assist counsel in identifying any fact which might exist
that would make the punishment unjust or unlawful?

(5) Based on your review of the Declaration submitted by FPD Investigator. Mason Roush-
Wallace, does Mr. Ybarra have a rational understanding of the reason the State is seeking
execution?

(6) Based on the additional evidence provided in the January 27, 2025 and March 27, 2025
Mason Roush-Wallace Declarations, and the March 2025 medical records provided, does
Mr. Ybarra have a rational understanding of the reason the State is seeking execution?

EVALUATION PROCEDURES:
Behavioral Observations

Clinical Interview
Psychological Testing

1384



FORENSIC NEUROPSYCHOLOGICAL EVALUATION
Mr. Robert Ybarra

March 30, 2025

Page 2

Montreal Cognitive Assessment (MOCA)
Wechsler Memory Scale-1V (WMS-1V)
Review of Medical Records

BEHAVIORAL OBSERVATIONS:

Mr. Ybarra was evaluated at the Nevada Department of Corrections High Desert State Prison
where he is incarcerated. He was seen on two occasions for approximately five-hours-thirty-
minutes of face-to-face time with this examiner. He was advised of his lack of confidentiality
and/or privilege in this evaluation due to the legal context. He stated he understood this and
signed a form acknowledging that he had been so advised, at which point the examination began.

Mr. Ybarra was seen in an activity room of cell block 3C. A school desk was used as an
examination table. A correctional official was always present. Mr. Ybarra and I were visible to
passing individuals through reinforced plate glass windows. There was a medium to loud
background noise present throughout the exam.

Mr. Ybarra was brought to the examination in a wheelchair. The wheelchair’s leg rests had been
removed and replaced by a wire that ran from the left front bracket to the right front bracket. Mr.
Ybarra rested his feet upon this wire. It was observed that he was wearing compression socks. He
was attired in blue prison issued clothing. It was notable that he had poor dentition. He was
balding and was unshaven. He appeared quite frail, feeble and fragile.

In order to move his feet off and on the wire wheelchair brace, he had to use both of his hands to
pick them up and place them down on the floor. He was never observed to stand up or to
ambulate. He was always seated in his wheelchair. He did wear glasses but did not wear hearing
aids. Mr. Ybarra did present somewhat disheveled. His hygiene appeared to be adequate,
especially for an incarcerated individual.

Mr. Ybarra had obvious leg, ankle and feet motor abnormalities. He had bilateral issues with his
lower extremities. He told this examiner that his toes were discolored. He added that his feet
were both swollen and discolored. He further reported that he had no feeling in either of his feet.
His eye contact with this examiner was quite variable and at times he seemed to be responding to
internal stimuli.

Mr. Ybarra’s speech volume was normal. The rate of speech was variable and seemed pressured
at times. His prosody was often monotonic. He did have some word finding difficulty. His
speech was quite expansive and rambling. His thought content was significant for some paranoia
and obsessiveness. His thought processes were abnormal and were tangential and
circumlocutious. His verbal responses to questions were often answers unrelated to the question
asked. He does ruminate over past perceived injustices from his trial over four decades ago. As is
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common in demented individuals, he talks more about the distant past than recent events.

Mr. Ybarra’s affect was usually normal but was occasionally inappropriate. His affect ranged
from anxious to agitated, often with no obvious reason. His mood was dysthymic. He had some
irritability. He was observed to be responding to likely auditory hallucinations and visual
hallucinations. He had some frontal features including impulsivity, perserveration and agitation.

Mr. Ybarra had cognitive issues that affected his understanding. He had difficulty in
concentration and was extremely distractible. “He continually had to be encouraged to stay on
track to finish a task. He could follow simple directions but not complex directions. He was a
poor historian regarding more recent events and was better able to recall historical events. For
example, he can recall moments of his 80°s trial and not be able to tell you what he had for
breakfast.

He did not have any problems hearing. He seemed to be able to read at a basic level. He did not
seem to have any problems breathing. Mr. Ybarra has difficulty sitting down or arising from a
seated position. He is wheelchair dependent and cannot stand. He cannot walk. He does use
glasses. He can use his hands. His penmanship was adequate.

He was not observed to be manic. He was not observed to be elated. While he was highly
distractible it was not felt that he had any flight of ideas. His thoughts about his trial, trial
attorney, prosecuting attorney and trial judge seemed to be of a delusional intensity. He was
delusional about communicating with “Lucifer and his minions.” He was observed to be
responding to auditory and visual hallucinations. He would look intently at areas over the
examiner’s shoulder or to his side. Several times he communicated to something unknown or
person unknown in gibberish.

Mental status examination was conducted via the Montreal Cognitive Assessment (MOCA). He
scored 16 out of 30 on each day seen. This would be in the impaired range. He was oriented to
person, place and date. He struggled with sequential tasks, short term memory, working memory,
abstraction, attention, and delayed recall.

Mr. Ybarra had to be continually redirected to stay on task and easily loses his place. He can get
frustrated when redirected which can lead to agitation. When he becomes agitated, he shakes his
shoulders, arms and head, which causes him to further lose his place on testing and conversation
topic. This distractibility will inhibit his ability to both be a witness and to follow courtroom
testimony.

Mr. Ybarra kept a piece of paper in his shirt pocket that he would make notes on to compensate

for his memory. He has a toothbrush holder that he uses to keep his pen and pencil in when he is
not using them. He will periodically rock back and forth in his wheelchair. He was noted to be
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responding to internal stimuli.

He told the examiner that he was reading from cards a person he often sees was holding out for
him. These cards held the answer to the questions the examiner was asking him. He admitted that
these people often hold out cards for him. He denied that anyone of these people help him and
that some of “Lucifer’s minions” will “laugh at me and tell me I am going to die.” When
communicating with these hallucinations his mood and affect changes and he becomes more
somber and appears frightened.

CLINICAL INTERVIEW:

Mpr. Ybarra was very difficult to interview and his sentences had to be paraphrased for clarity
purposes. He loses his place in conversations and has to be redirected. This redirection does
Jrustrate him and contributes to him becoming irritable and agitated. If any of the following
paragraphs seem confusing or nonsensical it is a reflection of Mr. Ybarra’s communication
deficits.

Mr. Ybarra said that the public defender, Steve McGuire, used his criminal case to advance his
legal career. Mr. Ybarra said that there were a lot of witnesses and other evidence he (McGuire)
could have called, and he didn’t do it, to advance the state case. Mr. Ybarra reported. “That the
day he got arrested either two or three people went to the police and said that is not the guy. The
guy is 5°10” with short hair and the other guy is 5°10” with long dirty blonde here. He went on to
say that the next day another person went to the police. I was 6” 2” and 200 pounds with long
blonde hair. No one described me and no one said my name.”

Mr. Ybarra went on to say that they had a competency hearing. I stood up and told the judge that
Steve McGuire was getting paid under the table by people in the community to help the D. A.
convict me of this crime. He noted that McGuire would later be elected DA. He noted he was at
Lake’s Crossing for six months and this was the mental evaluation according to him for a second
time. After the second time he reported the Judge denied it and he went back to Ely and that he
stood up and said it again.

He went on to state that Randy and Hannah (His current legal counsel.) had retained a private
investigator (PI). He said when McGuire was told I was convicted and put on death row, the PI
believed that he (Ybarra) was innocent. He said that the PI said if he was given more time that
maybe we could solve the case. McGuire fired him (PI). He (McGuire) would have had to pay
money back that was paid under the table. Mr. Ybarra went on to say that McGuire was later
elected DA of the county. He also noted that McGuire was made the “state head honcho” of the
state public defender. He then narrated that this is “documented in history back of Nevada’s legal
bar, registered the bar in five places. I have an affidavit from Roy Gubser, he is now deceased.
Steve McGuire dated juror number seven’s daughter. One of the jurors dated the judge’s sister.”
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He said, “Two of the jurors Two Jurors and judges, McGuire dated during and out of high
school.” He then exclaimed, “I am going to get lost.” (This rambling narrative is an example of
Mr. Ybarra’s impaired ability to communicate and his confusion as to detail.)

Mr. Ybarra noted that he wrote it down and sent it to “Randy.” He then said, “I sent them 300
pages. 100 pages in each envelope.” He then asserted, “I get this mixed up. McGuire never
denied getting paid money under the table. Juror number six was sleeping. I never did get
another attorney.” He did note that he did not get along with his attorney. He reported that,
“McGuire did not want a mistrial because he would have to give the money back.”

In an abrupt change of subject, Mr. Ybarra noted that his father died in June of 2018 and his
mother died on December 10, 2022. He became a little emotional in describing his mother’s
death. He then noted that his brother, Greg, died of alcohol-related problems. He went on to say
that my brother and I used a lot of alcohol and drugs.

When asked what medications he was on, he reported he couldn’t remember. He was then able to
report that during the day he takes some medication for headaches. He takes Tegretol for the pain
in his feet. He also takes a thyroid medication and Baclofen for his lower back pain. At night he
takes Prozac, a blood pressure medication and Trazodone.

At one point Mr. Ybarra abruptly stated, “I'm reading and he’s holding it for me. One of the
people I can see, that nobody else can. He’s holding signs for me to read to answer questions.”
When asked about the people who were holding the signs, he said that, “They can’t help me.
Some are Lucifer’s minions, trying to redirect me and laugh at me. Tell me I am going to die.
They laugh at me.” He then randomly reported, “In my cell, I cover up my windows so people
can’t see me.”

After being redirected to his legal problems discussion, he replied, “The jury gave me the death
sentence and three life sentences without parole. For the most part, I’'m aware of what’s taking
place. I dream about being chased by a needle as people chase me with a needle.” He then added,
“I found out Steve McGuire is dead.” When asked about a past head injury, he said he has had
“post traumatic amnesia.”

Mr. Ybarra than tangentially wandered off into telling a story about a carport and the carport bay
at his house growing up. This was followed by a story about lemonade and that was followed by

putting a tar roof up story. He reported in the pink lemonade story that he learned that knowledge
was power.

He then wandered off to say that “Father Gray molested me. He gave me oral sex. He used
headaches and voices to do it. He abused me for four years. [ was an altar boy.”
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He admitted to getting angry when he sees Randy, who he admits, tells him things he doesn’t
want to hear. He said the last time he saw Randy, he told him that he would be dead by
Christmas. He said that he doesn’t feel like Randy reads his files. He then rambled over to
talking about a lawsuit he filed over his feet with a “Dave Baldinger.” He said the lawsuit was
later dismissed. He couldn’t answer why he would be dead by Christmas, but he then went on to
say that they would take him to Carson City and strap him to that table and “kill me. Because
what I was convicted of.” He does admit in this interview that he gets lost and gets confused.

Mr. Ybarra spontaneously said that “when I die, my mom and dad will pick me up in a hot rod.”

Mr. Ybarra admitted that he hears voices all the time. He said, “They talked about Randy. Tell
me things I don’t want to hear.” He said the voices don’t have names and sometimes they say
good things. He noted that sometimes they make me want to go kill myself. He then said because
of his headaches, he could not play sports.

When asked about past attorneys, he said he could not recite the names of attorneys that he had
“14 or something like that.” He said nobody wanted to stay on his case, “Because of stuff Steve
McGuire did. McGuire used my case to further his legal career. No shred of evidence of
innocence was presented I’ve been in prison for 46 years. You lose time.”

Mr. Ybarra reported that he has a daughter that he has never seern. He reports that she has
Asperger’s and Fetal Alcohol Syndrome. He’s said he last saw one of his family members in
“2004 or 2005.” He admitted to trying to commit suicide in 2012. (He was rocking back and
forth as he recited this.)

Mr. Ybarra said that. “Randy was talking to me and said I would be dead by Christmas. I'm
going to be dead by Christmas. I try not to think about it.” (He then went silent with a flat look
and was probably having a dissociative episode.) He does report he loses track of time which can
be indicative of dissociative episodes.

Mr. Ybarra reported that he was physically abused while in school. He said they would call him
“aretard.” He admitted to sexual abuse by Father Gray. When asked about any history of
depression, he has historically been treated with Trazodone and Prozac, which he is currently
taking. He does have a past diagnosis of Intellectual Disability. When asked about his
educational history, he said he went to night school and got a diploma. He said he tried to be in
the military on three occasions He said the Marines alleged that he was a homosexual. He was
also in the Army National Guard, but was discharged due to asthma.

Mr. Ybarra has been married and divorced one time. He’s currently single. He has been
incarcerated for 46 years on death row. He had been involved in family court over his divorce.
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Attorneys for Defendants

DIS TRICT COURT
CL ARK COUNTY, NEVADA

Robert Ybarra, Jr., individually, Case No.: A-24-903549-P
Plaintiff, Dept. No.: 15
V. DEFENDANT'S MOTION TO

James Dzurenda, Director of Nevada DISMISS

Department of Correction, Nevada
Department of Corrections

Defendants.

l. Introduction

Robert Ybarra, Jr., lacks standing to challenge NRS 176.425(1) because he fails to
show that he can meet the initial threshold to trigger a further inquiry into his competence
under Ford v. Wainwright , 551 U.S. 930 (1986); Panetti v. Quarterman , 551 U.S. 930, 949
(2007); and Madison v. Alabama, 586 U.S. 265 (2019) . That is essentially what the Nevada
Supreme Court said in Calambro by and through Calambro v. Second Jud. Dist. Ct. , 114
Nev. 961, 973, 964 P.2d 794, 801-02 (1998), when it said, “We conclude that we need not
111
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decide this issue because in this case Calambro was not clearly insane; rather, the evidence
supports the finding that Calambro is competent enough to be executed.”

The evidence supports the same finding here. The evaluation from the only expert
that actually opined on Mr. Ybarra's competence based upon a concurrent psychiatric
evaluation of Mr. Ybarra — Dr. David R. Price’s report, Ex. 8 —supports the conclusion Mr.
Ybarra is making the rational connection between his conviction and his sentence . And
that means he fails to make the threshold showing requiring a further inquiry into his
competence under the U.S. Supreme Court’s Eighth Amendment jurisprudence.

But even assuming Mr. Ybarra has standing, his constitutional theory is flawed. He
misreads NRS 176.425(1) when taken in context with the availability of post -conviction
habeas relief under NRS Chapter 34. Application of the canons of statutory constructio n
demonstrate th at Mr. Ybarra's reading of NRS 176.425(1) is not viable. And that
undermines each of Mr. Ybarra’s claims for relief. Claim One fails because Mr. Ybarra's
flawed reading of NRS 176.425(1) undermines his ability to satisfy the mandamus
standard. Claim Two fails because Mr. Ybarra’'s flawed reading of NRS 176.425(1)
undermines his request for declaratory relief. Claim Three fails because this Court lacks
subject matter jurisdiction to initiate a sanity investigation. And Claim Four fails because
Mr. Ybarra’s flawed reading of NRS 176.425(1) undermines his request for a writ of
prohibition and so does his failure to explain how the remedy of a writ of prohibition would
be available on these facts in any event.

This Court should dismiss the complaint.

Il. Factual and Procedural Background

Mr. Ybarra is responsible for the gruesome kidnapping, sexual assault, and murder
of sixteen -year-old Nancy Griffith, which occurred outside of Ely in 1979. Ex. Aat1  -4. Mr.
Ybarra has been continuously challenging his conviction and sentence in one form or
another since his conviction in 1981, including litigating a challenge to his death sentence
based upon a claim that he is intellectually disabled. Ex. Aat 3- 6.

I
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During an oral argument that took place more than seven years ago, the Hon.
Richard C. Tallman of the United States Court of Appeals for the Ninth Circuit predicted
that Mr. Ybarra would turn to Ford’s competency -to-be-executed standard to stave off
execution if his intellectual disability claim proved unsuccessful. Mr. Ybarra has now
proved Judge Tallman right. After the Supreme Court of the United States denied Mr.
Ybarra’s most recent petition for writ of certiorari, which involved the claim of intellect ual
disability, the Seventh Judicial District Court initiated an inquiry into whether grounds
existed to preclude imposition of Mr. Ybarra’s sentence. Ex. A at 6. And a little less than a
month later, Mr. Ybarra filed the instant complaint in this Court an d a 146-page habeas
petition in the Seventh Judicial District Court.5 Complaint; Ex. B.

Included in that habeas petition —in Claim Four —Mr. Ybarra alleged that he is
incompetent to be executed. Ex. B at 89 -94. Among the allegations in Claim Four, Mr.
Ybarra cited “Exhibit 7,” a May 2024 report from Drs. Sara Millspaugh and Simone
Viljoen, to s upport allegations of Mr. Ybarra suffering from various mental health
conditions. Ex. B at 90 -91; Ex. C at 2. Mr. Ybarra also relied on the report of Drs.
Millspaugh and Viljoen in Claim One and Claim Two of that petition to assert that he is
categorically ineligible for execution under the Eighth Amendment because he is
intellectually disabled and suffers from severe mental illness. Ex. B. at 21 -83.

But in Claim Four, when he alleged “[o]n information and belief” that he “is
incompetent to be executed due to dementia and serious mental iliness,” Mr. Ybarra cited
only “Exhibit 18" —the declaration of Dr. David R. Price. Ex. B at 91; Ex. C at 3. That
declaration indicated Dr. Price had not yet evaluated Mr. Ybarra ~ —he had only reviewed
various documents that Mr. Ybarra provided to him. Ex. 3.

The Seventh Judicial District Court denied Claim Four of that petition, determining
that “Ybarra has not made a sufficient showing to trigger the hearing process” under Ford.

Ex. A at 12. In reaching that conclusion, the district court identified the fact that Mr.
Ybarra offered only the declaration of Dr. Price to support his allegation that he is

incompetent. Ex. A at 12.
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The same day the Seventh Judicial District Court denied the aforementioned habeas
petition, it also issued an execution warrant. Ex. A; Ex. D. That caused Mr. Ybarra to file
the instant motion for stay of execution. With that motion, Mr. Ybarra submitted a n actual
report from Dr. Price to address Mr. Ybarra's competence, which NDOC addresses in
greater detail in the argument below. Ex. 8. And the parties stipulated to a temporary
administrative stay to allow for full briefing of Mr. Ybarra’s motion for stay in the ordinary
course.

While briefing of Mr. Ybarra’'s stay was ongoing , NDOC moved Mr. Ybarra to Ely
State Prison. At pages 9 -11 of his reply on the motion for stay of execution, Mr. Ybarra
asserted that the move to Ely State Prison exacerbated his mental condition. To support
this, he provided a sup plemented report from Dr. Price, which came to further  conclusions
about Mr. Ybarra's mental condition based on Dr. Price’s review of a declaration produced
by a criminal investigator describing a phone conversation Mr. Ybarra had wit h his
counsel. Ex. 12 at 27; Ex. 15.

This Court held argument on that motion and denied the motion  without prejudice.
NDOC now moves to dismiss the complaint.
Il. Argument

A. Motion to dismiss standards

A complaint is subject to dismissal under NRCP 12(b)(1) when the Court lacks
subject matter jurisdiction. See also NRCP 12(h)(3). It is the burden of the plaintiff to prove
subject matter jurisdiction, and “the district court can take evidence on the claim t hat the
complaint does not fall within the subject matter jurisdiction of the court, and such
evidence is not necessarily confined to the allegations of the complaint.” Morrison v. Beach
City, LLC, 116 Nev. 34, 36 -37, 991 P.2d 982, 983 (2000).

Subject matter jurisdiction is “the court's authority to render a judgment in a
particular category of case.” Landreth v. Malik , 127 Nev. 175, 183, 251 P.3d 163, 168
(2011). The burden is on the Plaintiff to show that the allegations are sufficient to invoke

the court’s jurisdiction. Castillo v. United Federal Credit Union , 134 Nev. 13, 15, 409 P.3d
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54, 57 (2018). For reasons explained below, Mr. Ybarra has not established standing to
attack NRS 176.425(1), leaving this C ourt without jurisdiction and subjecting the
complaint of dismissal.

Also, under NRCP 12(b)(5), a party may move for dismissal for failure to state a claim
upon which relief can be granted. A motion to dismiss is properly granted based on the
allegations in the complaint  “only if it appears beyond a doubt that [the plaintiff] could prove
no set of facts, which, if true, would entitle [the plaintiff] to relief.” SeeBuzz Stew, LLC v. City
of North Las Vegas, 124 Nev. 224, 228, 181 P.3d 670, 672 (2008). This standard is rigorous,
with every inference drawn in favor of the nonmoving party. | d. “[T]he court may take into
account matters of public record, orders, items present in the record of the case, and any
exhibits attached to the complaint when ruling on a motion to dismiss for failure to state a
claim upon which relief can be granted.”  Breliant v. Preferred Equities Corp. , 109 Nev. 842,

848 P.2d 1258 (1993).

B. Mr. Ybarra lacks standing to challenge NRS 176. 425(1) leaving this
Court without subject matter jurisdiction

Failure to establish standing results i s a failure to initiate the jurisdiction of this
Court. See supra Part llI(A). Although Nevada law typically requires “the same showing
of injury -in-fact, redressability, and causation that federal cases require for Article Ill
standing,” the Supreme Court has also recognized the availability of mandamus relief

when a party has a “be neficial interest in obtaining writ relief,” which means “a direct and

substantial interest that falls within the zone of interest to be protected by the legal duty
asserted.” Nat'l Ass'n of Mut. Ins. Companies v. Dep't of Bus. & Indus., Div. of Ins. , 139
Nev. , 524 P.3d 470, 476 (2023); Messgate Homeowner's Ass’'n v. City of Fernley, 124

Nev. 1092, 1097, 194 P.3d 1248, 1251-52 (2008) (internal quotation marks omitted).  Mr.
Ybarra fails to make either showing because the record undercuts his ability to trigger
Ford’s due process protections.

As the U.S. Supreme Court explained in  Panetti, the controlling standard from Ford

is found in Justice Powell’s concurring opinion. Panetti , 551 U.S. at 949. “Once a prisoner
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seeking a stay of execution has made ‘a substantial threshold showing of insanity,” the
protections afforded by procedural due process include a ‘fair hearing’ in accord with
fundamental fairness.” Id . It is, however, difficult for the petitioner to make the initial
threshold showing that he is insane to trigger due process concerns. This is so because
“[t]he bar for competence to be executed is not a high one ; even a person who would not be
‘considered normal, or even rational, in a layperson’s understandi  ng of those terms’ can
possess the rational understanding required to satisfy the Eighth Amendment.” Cole v.
Farris, 54 F.4th 1174, 1178 (10th Cir. 2022) (quoting Panetti , 551 U.S. at 959). And states
are permitted to presume prejudice and put the burden on the prisoner to establish
incompetence. Calambro, 114 Nev. at 970, 964 Nev. 800 (quoting Ford , 477 U.S. at 425-26
(Powell, J. concurring)).

The substance of a court’s inquiry focuses on whether the prisoner has a mental
disorder that leaves the prisoner lacking the ability “to rationally understand why a State
is seeking execution.” Cole , 54 F.4th at 1178 (quoting Madison , 586 U.S. at 278) (emphasis
in original). A prisoner’s delusional belief that they should not have been convicted is not
the sort of delusion that demonstrates an inability to understand the reason for an
execution. State ex rel. Middleton v. Russell , 435 S.W.3d 83, 85 (Mo. 2014).

The evidence Mr. Ybarra has produced with his complaint and through  out the
briefing of his motion for stay of execution fail sto make the necessary showing. Begin with
two k ey exhibits Mr. Ybarra attached to the complaint.

First, Exhibit 2, which is the report of Drs. Millspaugh and Viljoen. In the span of
sixty pages, Drs. Millspaugh and Viljoen memorialize their comprehensive evaluation of
Mr. Ybarra that included both cognitive and psychiatric testing. Ex. 2. Although Drs.
Millspaugh and Viljoen reach various diagnoses for Mr. Ybarra , neither of them mention s
anything about Mr. Ybarra lacking the ability to understand the rationale for his death
sentence. Ex. 2.

This is important. Mr. Ybarra cites only U.S. Supreme Court authority to set out

the standard for competence. Complaint at  19- 20. The Eight Amendment and federal
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due process standard on incompetence requires more than showing of some sort of mental
or cognitive impairment —NMr. Ybarra must make an initial threshold showing that he is

not capable of rationally understanding the reason for his execution. Madison , 586 U.S. at
277 (“But the sole inquiry for the court remains whether the prisoner can rationally
understand the reasons for his death sentence.”); see also Panetti , 551 at 954-62.

Without any indication from those doctors that Mr. Ybarra is unable to understand
the reason for his execution, this report does not move the ball any closer to Mr. Ybarra
making the substantial threshold of innocence required under Ford.! It s silence on the
point of competence make it irrelevant in the absence of some other report making the
necessary showing. And for reasons that follow, Mr. Ybarra has failed to clear the Ford
threshold.

Next, turn to Exhibit 3, the initial declaration from Dr. Price. To start, the
declaration is noncompliant with Nevada evidentiary law. Dr. Price signed it in South
Carolina, but he did not swear to the truth of the contents of the declaration “under penalty
of perjury under the law of the State of Nevada,” as required by NRS 53.045(2). Ex. 3. In
any event, Dr. Price’s bald statement that his review of a list of documents provided to him
indicated “there is good reason to believe that the defendant, Robert Ybarra, is insane”

falls short of making the “substantial threshold showing of insanity” demanded by Ford.

11n the reply to Mr. Ybarra’s motion for stay of execution, he suggested that it was
too early for Drs. Millspaugh and Viljoen to opine on Mr. Ybarra’'s competence. That
argument makes little sense when combined with Mr. Ybarra’s argument that his mental
state has been an issue reaching back to his trial. See, e.g. Bedford v. Bobby, 645 F.3d 372,
376-77 (6th Cir. 2011). Although Mr. Ybarra did not wait until 8 days before a scheduled
execution to bring his claim, as occurred in Bedford, Mr. Ybarra has known for quite some
time that his competence to be executed would likely become an issue. Moreover, his
position on the silen ce of those doctors creates tension wit h Mr. Ybarra 's more recent
argument in his motion for leave to file supplemental points and authorities. There he
attacks NDOC's point that it makes the most sense to have the judge in the county were
the execution is likely to occur address competence issues , suggesting that would require
him to initiate competence proceedings before he is transferred to Ely State Prison for a
scheduled execution. On the one hand, he argues that his competence is not ripe until
execution is imminent, but on the other he says he needs to be able to initiate compet  ence
proceedings before his execution is imminent.
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Now turn to the evidence Mr. Ybarra produced for the first time with his motion for
stay: a report from Dr. Price. Ex. 8. This report —the only report addressing competence
based on a psychiatric evaluation of Mr. Ybarra —also falls short.

Questions about Dr. Price references to mental illness generally and Mr. Ybarra’'s
potential to assist counsel or serve as a witness are not the focus of this Court’s analysis.
Ex. 8 at 25- 27. The sole concern under the Eighth Amendment and Ford is whether the
prisoner understands the rationale for his execution. Madison , 586 U.S. at 277.

On that account, Dr. Price first admits that “[o]n a very concrete level, Mr. Ybarra
understands that the [S]tate is going to take his life because of a conviction that happened
in the 80s.” Ex. 8 at 26. Dr. Price then indicates, “On an abstract level, [Mr. Ybarra] is not
appreciating that he is losing his | ife because he took the life of someone else or that he is
being punished.” Ex. 8 at 26. But Dr. Price’s recitation of his interview with Mr. Ybarra
includes statements from Mr. Ybarra contradicting Dr. Price’s conclusion that Mr. Ybarra
does not understand the punishment. Mr. Ybarra told Dr. Price, “The jury gave me the
death sentence and three life sentences without parole. For the most part, I'm aware of
what's taking place. | dream about being chased by a needle as people chase me with a
needle.” Ex. 8 at 5. And Mr. Ybarra indicated that he told his attorneys he would be dead
by Christmas but tries “not to think about it.” Ex. 8 at 5. And he acknowledges that his
sentence—his death —is a result of “what | was convicted of.” Ex. 8 at 6. These statements
indicate that Mr. Ybarra is making the rational connection between his crime and his
sentence that is necessary to satisfy the Eighth Amendment under Ford and its progeny.

Dr. Price also makes references to Mr. Ybarra having “delusions” about his trial
attorney engaging in a conspiracy to benefit from Mr. Ybarra’s conviction. Ex. 8 at 26. “But
delusions come in many shapes and sizes, and not all will interfere with the under standing
that the Eighth Amendment requires.” Madison , 586 U.S. at 279; see also Dixon v. Shinn ,
33 F.4th 1050, 1056 (9th Cir. 2022). So being delusional alone is insufficient —the core
concern of Ford and its progeny is whether the condemned prisoneris ca pable of rationally

understanding why he is condemned to death. Panetti , 551 U.S. at 960.
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Mr. Ybarra's obsession with his trial attorney does not show that he lacks the ability
to rationally understand the causal connection between his crime and his sentence.
Instead, these “delusions” are the sort of blame transferring that the Court identified in
Panetti as inadequate to make the necessary showing to satisfy Ford . Id.; see also Russell
435 S.W.3d at 85. And they do not displace Mr. Ybarra's other statements that show Mr.
Ybarra is making the appropriate causal link between his crime and the punishment.
Madison, 586 U.S. at 279.

Finally, with his reply brief on the motion for stay of execution, Mr. Ybarra produced
a supplemented report from Dr. Price further attesting to Mr. Ybarra’s mental condition.

Ex. 12 at 27. The point of this document was to suggest that NDOC's decision to move Mr.
Ybarra to Ely State Prison caused a further deterioration in Mr. Ybarra’s mental state. Dr.

Price reached this conclusion by reviewing a declaration from an investigator employedb vy
the Federal Public Defender’s Office that summarized a phone call  between Mr. Ybarra
and his counsel. Ex. 12 at 27; Ex. 15. Yet Mr. Ybarra has not cited anything to support the
proposition that Dr. Price’s review of a declaration from an investigator summarizing a
phone call is a reliable method for him to reach conclusions about Mr. Ybarra’s mental
state. And Dr. Price did not opine on whether Mr. Ybarra’s apparent confusion would abate
as he settled into his environment at the Ely State Prison. Ex. 12.

Given the above, there is an absence of proof of incompetence that requires further
inquiry under Ford . To the contrary, Dr. Price’s report presents indicia of Mr. Ybarra’'s
ability to rationally understand his punishment. And then there is the silence of Drs.
Millspaugh and Viljoen on the matter of competence. Although their joint report spans
sixty pages and was used to support two other claims that Mr. Ybarra’'s mental status —
both from a cognitive standpoint and a psychiatric standpoint ~—renders him categorically

ineligible for execution, 2 neither of those mental health professionals opined that Mr.

2 In the reply on the motion for stay of execution, Mr. Ybarra noted that NDOC did
not challenge any of the diagnoses reached on intellectual disability or mental iliness.
NDOC does not opine on those matters here because—as is made repeatedly clear
throughout this motion—the presence of those conditions  would not answer the relevant
guestion at issue under Ford and its progeny. To be clear, however, NDOC's silence on the
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Ybarra is incompetent to be executed. True, neither of them said he is competent to be
executed. But their silence on the matter is important; without any indication that Mr.
Ybarra is incompetent, their report does not help Mr. Ybarra satisfy the threshold showing
required under Ford .

On this record, Mr. Ybarra does not meet the threshold required by Justice Powell's
opinion in Ford . And because Mr. Ybarra cannot make the initial showing for a more
searching inquiry under Ford , there is no need for an inquiry into the constitutionality of
NRS 176.425(1): “We conclude that we need not decide this issue because in this case
Calambro was not clearly insane; rather, the evidence supports the finding that Calambro
is competent enough to be executed.” 114 Nev. at 973, 964 P.2 d at 801-02.

Said differently, Ybarra lacks standing to challenge the statute. He fails to establish
an injury in fact, redressability, and causation. And he stands to gain no benefit from a
decision that NRS 176.425(1) is unconstitutional because he has not made the initial

showing needed to require a hearing under Ford

C. Even assuming Mr. Ybarra has standing, his entire complaint is
defeated by a flawed reading of NRS 176.425(1), rendering his
Complaint subject to dismissal under NRCP 12(b)(5)

Mr. Ybarra attacks NRS 176.425(1) for two interrelated reasons. First, he argues
that the statute makes the Director the only person that can  present a petition seeking a
sanity investigation. Complaint at §17. Second, he argues that the statute gives the
Director unfettered discretion on whether to present such a petition . Complaint at 717.
Mr. Ybarra argues that these two points result in a constitutional violation because they
leave him without the means to raise a claim challenging his competence to be executed
violating the Due Process Clause and the Eighth Amendment . Complaint at §17.

But application of controlling canons of statutory construction  , and consideration of

Mr. Ybarra’s own actions , defeat his reading of NRS 176.425(1). This is so because a plain

validity of any diagnosis of mental or cognitive impairment is not a concession as to the
accuracy of that diagnosis. Whether any such diagnosis —mental illness or intellectual
disability —have any legal effect with respect to Mr. Ybarra’s sentence is notat  issue here
and are points Mr. Ybarra has raised (and continues to litigate) through his October 2024
habeas petition, which is now the subject of an appeal in the Nevada Supreme Court.

10
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reading of the s tatutes, and Mr. Ybarra's actions, show that he has the means to address
his competence to be executed by habeas petition under NRS Chapter 34. He filed such a
petition in the Seventh Judicial District Court back in October and included a competence

to be executed claim . Ex. B at 89 -94. And that court evaluated and denied the claim on its
merits. Ex. A at11-12.

Mr. Ybarra’s constitutional theory is not viable. Start with statutory construction,
as we must. The purpose of statutory construction is to identify legislative intent. State v.
Lucero, 127 Nev. 92, 95, 249 P.3d 1226, 1229 (2011). “The starting point for determining
legislative intent is the statute’s plain meaning; when a statute ‘is clear on its face, a court
can not go beyond the statute in determining legislative intent.” Id . (quoting Robert E. v.
Justice Court , 99 Nev. 443, 445, 6664 P.2d 9557, 959 (1983)). However, when a statute is
susceptible to more than one reasonable interpretation, a ¢ ourt “may look beyond the
statute” and consider “legislative history and construe the statute in a manner that is
consistent with reason and public policy.” Id.

Here, canons of construction that inform the reading of the plain text of the statue
show that Mr. Ybarra’s reading of NRS 176.425(1) is not  viable, so this is no occasion to go
beyond the plain statutory text . It is axiomatic that statutes are presumptively
constitutional. Allen v. State, 100 Nev. 130, 133- 34, 676 P.2d 792, 794 (1984). It is the
plaintiffs burden to make a clear showing of unconstitutionality to overcome that
presumption. Id. And courts must, whenever possible, avoid a construction that i s
unconstitutional if there is an alternative reading that is both reasonable and
constitutional. Sheriff v. Wu , 101 Nev. 687, 689-90, 708 P.2d 305, 306 (1985) (“Where a
statute may be given conflicting interpretations, one rendering it constitutional, and the
other unconstitutional, the constitutional interpretation is favored.”). Relatedly, when
possible, statutes must be read in harmony to avoid  conflict, not to intentionally create an
avoidable conflict . Barney v. Mt. Rose Heating & Air Conditioning , 124 Nev. 821, 827, 192
P.3d 730, 734 (2008) (“Whenever possible, we will interpret a statue in harmony with other

rules and statutes.”).

11
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Application of those canons here undermine Mr. Ybarra’'s reading of the statute. The
parties agree that NRS 176.425(1) gives the Director authority to file a petition initiating
a sanity inquiry . But there is no language in NRS 176.425(1) that demonstrates a petition
under that statute is the sole permissible procedure for a district court to consider a
competence-to-be-executed claim. Instead, a habeas petition is the means by which the
prisoner is able “to obtain relief from a judgment of conviction or sen tence.” NRS 34.722.
And the modern post -conviction habeas remedy “[clomprehends and takes the place of all
other common -law, statutory or other remedies which have been available for challenging
the validity of the judgment of conviction or sentence, and must be used exclusively in
place of them.” NRS 34.724(2)(b). For that reason, a post -conviction petition “is the
exclusive remedy” for a prisoner seeking “relief from a conviction or sentence.”  McConnell
v. State, 125 Nev. 243, 247-48, 212 P.3d 307, 310 (2009) (emphasis added).

This Court must endeavor to read th ese statutory provisions in harmony while also
aiming to avoid an unconstitutional interpretation of NRS 176.425(1). Barney , 124 Nev. at
827, 192 P.3d at 734. So let us assume that Mr. Ybarra is correct that NRS 176.425(1)
would be unconstitutional if Mr. Ybarra had no other way to challenge his competence to
be executed. This Court must avoid such a construction of NRS 176.425(1) if it is possible
to conclude that some other statutory provision provides Mr. Ybarra with th e means to
challenge his competence to be executed. Wu, 101 Nev. at 689- 90, 708 P.2d at 306.

It is possible. This Court can —and should —interpret NRS 34.720 -34.830 as
providing Mr. Ybarra with the means to challenge his sentence by bring a claim that he is

incompetent to be executed. 3

3 Even if Mr. Ybarra were right that his claim is not a habeas claim, his theory that

he has no means to challenge his competence is wrong. As Mr. Ybarra notes, his claim that
he is incompetent to be executed is a claim brought under the Eighth Amendment and the
Fourteenth Amendment . So if his claim is not a habeas claim, it would then be  a federal
constitutional claim that could be brought under 42 U.S.C. § 1983, just the same as the
Nevada Supreme Court said of a protocol challenge in McConnell . 125 Nev. at 249, 212
P.3d at 311. That said, Mr. Ybarra’s comparison of his claim to a protocol challenge is
inapt. In McConnell , the Nevada Supreme Court determined that a protocol challenge is
not a habeas claim because the State can just change its protocol —it doesn't attack the
sentence itself, but how the sentence is carried out . Id. 125 Nev. at 249, 212 P.3d at 311.

12
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This analysis also shows why Mr. Ybarra’s reliance on the general/specific canon in
the reply to the motion for stay of execution was misplaced. That canon only applies when
there is a conflict between statutes by treating  the more specific statute as an exception to
the more general statute. Willaims v. Dep'’t of Corr. , 133 Nev. 594, 600, 402 P.3d 1260,
1265 (2017). The purpose of this rule is to ensure that no  statutory language is rendered
meaningless. Id. at 601, 402 P.3d at 1265. But that means the gene ral/specific canon is
inapplicable when there is a reasonable way to harmonize two statutes ; there is no conflict
that would otherwise render statutory language meaningless.

Mr. Ybarra is wrong that NRS 176.425(1) deprives him of the ability to challenge
his own competence to be executed. Instead, that statute merely establishes the authority
of the Director to initiate a sanity investigation when (1) “there is good reason to believe”
that a prisoner sentence to death “has become insane, ” and (2) that petitioner has not
availed himself the opportunity to use a petition for writ of habeas corpus (post -conviction)
to challenge his competence. That is not the case here —Mr. Ybarra has brought such a
claim in a habeas petition. Ex. B at 89 -94. The Seventh Judicial District Court decided
that petition and denied Mr. Ybarra’'s competence -to-be-executed claim on the merits. EX.
A at 12. And the order denying that claim is now on appeal in the Nevada Supreme Court

in Ybarra v. Warden , No. 89824.

D. Claim One fails to state a viable claim for mandamus relief because
Ybarra's reading of NRS 176.425(1) is flawed.

A petition for writ of mandamus is governed by NRS 34.150 to NRS 34.310,

inclusive. A court may issue a writ of mandamus “to compel the performance of an act

But competence to be executed is different. Even though an incompetent prisoner might

be restored to competence, as long as the prisoner remains incompetent, that condition
serves as a bar to carrying out the sentence under Ford . And in the federal system, a claim
that prevents the state from carrying out the sentence is a habeas claim, which puts
competence-to-be-executed on the habeas side of the line. Cf. Nance v. Ward , 597 U.S. 159,
167-70 (2022); see also Panetti, 551 U.S. at 942-43 (addressing Ford claim in a federal
habeas petition ). This court should reach the same conclusion here —a competence-to-be-
executed claim is habeas claim because success on the claim blocks the State from carrying
out the sentence at all.

13




© 00 N o o0 b~ w N P

N N DD N DN N DD DN P PP Pk,
o ~N o o0 N O N R O O 00 N oo 00O NN O N -, O

which the law especially enjoins as a duty resulting from an office, trust, or station,” or to
control a manifest abuse of or arbitrary or capricious exercise of discretion. NRS 34.160;
Rugamas v. Eighth Judicial Dist. Court , 129 Nev. 424, 430, 305 P.3d 887, 892 (2013) (citing
Round Hill Gen. Improvement Dist. v. Newman , 97 Nev. 601, 603-04, 637 P.2d 534, 536
(1981)). The writ may not issue where the petitioner has a plain, speedy, and adequate
remedy in the ordinary course of law. NRS 34.170. Mandamus is an extraordinary remedy,

and the decision to entertain a petition lies within the discretion of the court. Hickey v.
Eighth Judicial Dist. Court , 105 Nev. 729, 731, 782 P.2d 1336, 1338 (1989).

To justify the issuance of a writ of mandamus to enforce the performance of an act
by a public officer, the act must be one the performance of which the law requires as a duty
resulting from the office, and there must be an actual omission on the part of the officer to
perform it. Mineral County v. Dep’t of Conserv. & Natural Res. , 117 Nev. 235, 243, 20 P.3d
800 (2001); Brewery Arts Center v. State Bd. Of Examiners, 108 Nev. 1050, 1054, 843 P.2d
369 (1992); Ex rel. Blake v. County Comm’rs, 48 Nev. 299, 231 P. 384 (1924). Mandamus
will not issue unless the petitioner shows a clear legal right to the relief demanded. Ex rel.
Blake, 48 Nev. at 304, 231 P. at 384.

Mr. Ybarra cites Tam v. Colton , 94 Nev. 453, 581 P.2d 447 (1978), to argue that he
can nevertheless use mandamus to challenge the constitutionality of a statute. But NDOC
thoroughly explained above that this Court can read NRS 176.425(1) in a way that avoids
Mr. Ybarra’s unconstitutional interpretation. See supra Part Ili( C). And the Nevada
Supreme Court’s decisions firmly establish the proposition that this Court must avoid the

constitutional issue if there is a reasonable alternative reading of the statut es. So, Mr.

Ybarra’s claim that NRS 176.425 is unconstitutional is flawed , which means Tam is
inapplicable . And that flaw undermines his theory Claim One . This Court should dismiss
Claim One for failure to state a claim for relief.

Iy

iy

111

14
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E. Claim Two also fails to state a claim for relief because Ybarra has not
shown that NRS 176.425(1) is unconstitutional

Claim Two seeks a declaration that NRS 176.425(1) is unconstitutional. But for the
reasons explained above, Mr. Ybarra's position is flawed. NRS 176.425(1) does not prevent
Mr. Ybarra from bringing a claim his own claim challenging his competence to be executed.
See supra Part llI(C) . For that reason, Mr. Ybarra’s request that this Court declare NRS

176.425(1) unconstitutional fails.

F. Claim Three fails to state a claim because this Court lacks
jurisdiction to initiate a competence inquiry without a petition from
the Director , and Ybarra can initiate the inquiry by a state habeas
petition, which must be filed in the county of conviction.

The analysis on Mr. Ybarra’'s flawed reading of NRS 17.42(1) sho ws thatt here are
two possible ways to initiate a sanity investigation  for a condemned prisoner: the prisoner
can challenge his competence to be executed through a petition for writ of habeas corpus

(post-conviction), or the Director can file a petition under NRS 176.425(1).  See supra Part

I11(C). Neither of those things has happened in this proceeding. For that reason, this court
lacks subject matter jurisdiction to initiate a sanity investigat ion. This Court should
dismiss Claim Thr ee.

G. Claim Four fails to state a claim for all reasons the preceding claims
fail and because a writ of prohibition cannot issue to the Director.

Claim Four is also undermined by Mr. Ybarra’s flawed reading of NRS 176.425(1).
There is a “legal mechanism to determine [his] competency to be executed.” See supra Part
I1I(C). For that reason, Claim Four is subject to dismissal, just the same as the prior three
claims.

But Mr. Ybarra also fails to explain how a writ of prohibition is available here. A
writ of prohibition “arrests the proceedings of any tribunal, corporation, board or person
exercising judicial functions , when such proceedings are without or in excess of the
jurisdiction of such tribunal, corporation, board or person.” NRS 34.320 (emphasis added).

“While a writ of prohibition is most often used to restrain courts or judicial tribunals, it

15
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can also be used to restrain persons in other classes who are exercising or attempting to
exercise judicial or quasi -judicial functions beyond their powers.” Mineral Cnty v. Dep’t of
Conservation and Natural Resources, 117 Nev. 235, 243- 44, 20 P.3d 800, 805-06 (2001); see
also State ex rel. Marshall v. Down ,58 Nev.54, 668 P.2d 567, 567 (1937) (“lt is a well -
recognized rule in this jurisdiction that the sole office of the writ of prohibition is to prevent
courts and boards from transcending the limits  of their jurisdiction in the exercise of
judicial but not ministerial power.”).  Given that limitation, Mr. Ybarra fails to explain how
a writ of prohibition is available = here—he does not identify any judicial or quasi -judicial
function that he seeks to prohibit NDOC from taking

For those reasons, t his Court should dismiss Claim Four for failure to state a claim
for relief.
V. Conclusion

For the foregoing reasons, this Court should dismiss the complaint for either lack of
subject matter jurisdiction or for failure to state a claim upon which relief can be granted.

RESPECTFULLY SUBMITTED this 14th day of February , 2025.

AARON D. FORD
Attorney General

By: [/s/ Jeffrey M. Conner
Jeffrey M. Conner (Bar No. 11543)
Chief Deputy Solicitor General
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| certify that | am an employee of the Office of the Attorney General, State of
Nevada and that on this 14th day of February , 2025, | caused a copy of the foregoing,
DEFENDANT’'S MOTION TO DISMISS , to be served, by State District Court CM/ECF

Electronic Filing on the following:

Randolph M. Fiedler, Bar No. 12577
Assistant Federal Public Defender
411 E. Bonneville Ave., Suite 250
Las Vegas, NV 89101
Randolph_Fiedler@fd.org
Attorneys for Plaintiff

[ s/ Amanda White
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