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COMPLAINT
l. Introduction

1. “A prisoner under a death sentence remains a living person and
consequently has an interest in his life.” Ohio Adult Parole Auth. v. Woodard, 523
U.S. 272, 288 (1998) (O’'Connor, J., concurring in part and concurring in the
judgment).! This protected interest continues to exist even once an individual is
sentenced to death, and continues to be protected by the Due Process Clause—
meaning that a state cannot deprive a death row inmate of their life without due
process. See id. at 28—-89. These due process protections extend to the process for
seeking commutation of a death sentence.

2. Nevada has created a commutation process, with the Legislature
passing numerous statutes regarding death row inmates and the ability to seek
commutation of their death sentences. See NRS 213.030, 213.080, 213.085,
213.1099.

3. The Nevada Supreme Court acknowledged in Goldsworthy v. Hannifin:
“[1]f the legislature undertakes to enact laws granting parole when it need not
constitutionally have done so, we think those rights granted as acts of clemency or

grace must be administered in accordance with concepts of due process[.]” 86 Nev.

1 Justice O’Connor’s concurrence in the plurality decision has been treated by
courts as binding precedent. See, e.g., Hall v. Barr, No. 17-cv-2587-TSC, 2020 WL
6743080, at *3, 9 (D.C. Cir. Nov. 16, 2020) (citing Woodard, 523 U.S. at 289 and
referring to Justice O’Connor’s concurrence as “controlling Supreme Court
precedent”); Wellons v. Comm’'r, Ga. Dep't of Corr., 754 F.3d 1268, 1269 n.2 (11th
Cir. 2014) (recognizing that Justice O’'Connor’s concurrence “set binding
precedent”).
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252, 256-57, 468 P.2d 350, 353 (1970). The Nevada Supreme Court has also
acknowledged that NRS 213.085 provides death row inmates with an opportunity to
seek commutation of a death sentence. See Colwell v. State, 112 Nev. 807, 812, 814—
15, 919 P.2d 403, 406—-08 (1996) (rejecting the argument that NRS 213.085 denies
capital defendants an opportunity to seek commutation of their sentence and
explaining that the statute addresses one aspect of clemency). Thus, there must be
a mechanism for a death row inmate to gain meaningful access to the process—and
if it exists then it must be administered in accordance with due process. Yet, death
row inmates like Zane Floyd and Robert Ybarra, Jr. are left with no knowable or
meaningful access to the clemency process, and thus no procedure to protect their
due process rights.

4. The current clemency procedures and regulations make the process
completely inaccessible to condemned inmates like Zane Floyd and Robert Ybarra,
Jr. (hereinafter “Plaintiffs”). As discussed below, the current procedures do not
account for the unigue circumstances that exist in a capital case, do not provide
capital defendants with clear instructions and definitions, do not provide a
procedure for seeking a stay of execution pending a hearing for commutation, nor do
the procedures provide even the most minimal safeguards as required by the Due
Process Clause. Even something as simple as the opportunity to participate in an
interview is missing. See Creech v. Idaho Comm'n of Pardons & Parole, 94 F.4th
851, 855-56 (9th Cir.), cert. denied, (2024); see also Ohio Adult Parole Auth. v.
Woodard, 523 U.S. 272, 290 (1998) (O’Connor, J., concurring in part and concurring

in the judgment).
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5. For the following reasons and for those stated below, Plaintiffs seek
declaratory and injunctive relief preventing their execution until the Pardons Board
provides constitutionally adequate procedures for them to seek commutation of
their death sentences.? In the alternative, Plaintiffs seek a writ of mandamus to
order the Pardons Board to stay their execution and adopt constitutionally adequate
procedures so that their request for commutation can be considered.

1. Parties

6. Plaintiff Zane Floyd is a death row inmate in the custody of Nevada
Department of Corrections (“NDOC”) at High Desert State Prison in Indian
Springs, Nevada. Plaintiff Floyd brings this complaint seeking declaratory and
injunctive relief, to protect his due process right to have a knowable and accessible
process for seeking commutation of his sentence before his execution. Plaintiff Floyd
seeks meaningful and fair access to Nevada’'s commutation process.

7. Plaintiff Robert Ybarra, Jr., is a death row inmate in the custody of
NDOC at Ely State Prison in Ely, Nevada. Plaintiff Ybarra brings this complaint
seeking declaratory and injunctive relief, to protect his due process right to have a
knowable and accessible process for seeking commutation of his sentence before his
execution. Plaintiff Ybarra seeks meaningful and fair access to Nevada’s

commutation process.

2 Plaintiff Floyd challenged the legality of the Pardons Board's regulations in
a third state postconviction petition. On appeal, the Nevada Supreme Court ruled
that such a claim was not cognizable in a postconviction habeas petition. Floyd v.
Gittere, et al., No. 83436 (Nev., November 21, 2024) (Order Denying Petition), at 3—
5; 2024 WL 4865438, at *2.
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8. Respondents are the Nevada Board of Pardons Commissioners (“the
Board”) and their Secretary. The Board is made up of the seven justices of the
Nevada Supreme Court, the Governor, and the Attorney General. See Nev. Const.
art. 5 §14. The Respondents are sued in their official capacities.

9. Respondent James Dzurenda is the Director of the Nevada
Department of Corrections (“NDOC”). NDOC conducts mental health evaluations of
inmates seeking commutation for the Pardons Board and the Director makes
recommendations to the Board regarding whether to commute a sentence. The
Director also effectuates the decisions made by the Board with respect to whether to
stay and/or commute a sentence. In death penalty cases, the Director is charged by
statute with effectuating the death sentence. NRS 176.355.

I1l.  Jurisdiction

10. This Court has jurisdiction over the Plaintiffs, as at all relevant times
they have been citizens of the State of Nevada. Jurisdiction is also conferred to
Respondents as all are Nevada citizens, a state agency, and/or state actors.

11.  Jurisdiction is conferred by NRS 30.010-30.170 and NRS 33.010-
30.670, which authorizes this Court to decide actions for declaratory relief and
grant injunctions. This Court also has jurisdiction to grant mandamus relief
pursuant to NRS 34.150-34.310.

IV. Venue
12.  Venue is appropriate in the Eighth Judicial District Court held in

Clark County, in Las Vegas, Nevada.
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13.  Since 2013, the Board has held its public meetings in both Las Vegas
and Carson City. See Nevada Board of Pardons Commissions, Public Meeting

Information, https://pardons.nv.gov/Meetings/. Since Plaintiff Floyd began applying

in 2021, the meetings have taken place at both the Nevada Supreme Court’s Las
Vegas and Carson City courthouses. Members of the Board appear in both locations,
applicants can appear at either location, and individuals are invited to speak in
support or opposition at both locations regardless of where the applicant is
appearing.

14. Moreover, the criminal offenses for which Plaintiff Floyd was convicted
and sentenced to death for occurred in Las Vegas, and all of his postconviction
litigation challenging his conviction and death sentence occurred in Clark County.

15.  Plaintiff Floyd is a resident of Clark County.

16. Certain members of the Pardons Board are residents of Clark County
and Director Dzurenda is also a resident of Clark County.

17.  The location of death row is at High Desert State Prison in Clark
County. Until recently, Plaintiff Ybarra was a resident of Clark County. He was
recently transferred to Ely State Prison.

18.  Venue is therefore proper in Clark County pursuant to NRS 13.020(2).
V. Legal Standards

A. Declaratory and Injunctive Relief

19. NRS 30.040(1) provides in relevant part, “Any person . . . whose rights,
status, or other legal relations are affected by statute . . . may have determined any

guestion of construction or validity arising under the . . . statute and obtain a
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declaration of rights, status or other legal relations thereunder.” In order to obtain
relief under NRS 30.040, a litigant must “demonstrate a ‘legally protectible
interest,’ or injury-in-fact.” National Association of Mutual Insurance Companies v.
Department of Business and Industry, Division of Insurance, 524 P.3d 470, 477, 139
Nev. Adv. Op. 3 (2023).

20. NRS 33.010 states a party may obtain injunctive relief when: (1) it
appears from the complaint “that the plaintiff is entitled to the relief demanded,
and such relief or any part thereof consists in restraining the commission or
continuance of the act complained of, either for a limited period or perpetually”; (2)
it appears “by the complaint or affidavit that the commission or continuance of some
act, during the litigation, would produce great or irreparable injury to the plaintiff”;
or (3) it appears, “during the litigation, that the defendant is doing or threatens . . .
some act in violation of the plaintiff's rights . . . tending to render the judgment
ineffectual.”

B. Mandamus Relief

21. A writ of mandamus is available to compel the performance of an act
which the law requires as a duty resulting from an office, trust or station, NRS
34.160, or to control an arbitrary or capricious exercise of discretion. Round Hill
Gen. Improvement Dist. v. Newman, 97 Nev. 601, 603, 637 P.2d 534, 536 (1981).
“When there is no plain, speedy, and adequate remedy in the ordinary course of law,
extraordinary relief may be available.” Neville v. Eighth Judicial Dist. Court in and

for County of Clark, 133 Nev. 777, 779, 406 P.3d 499, 501 (2017) (citation omitted).
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22. Mandamus is also available as a vehicle for challenging the
constitutional validity of regulations adopted by the Pardons Board. Tam v. Colton,
94 Nev. 453, 459, 581 P.2d 447, 452 (1978) (citations omitted). “To require a litigant
first to seek a declaratory judgment and then to seek mandamus, it is said, is to
needlessly hamper the timely vindication of important rights and to unduly burden
the courts with a multiplicity of related legal actions.” Id. Once a constitutional
violation is established, the remedy “is both self-evident and exclusive.” I1d. at 460.

23.  “Awrit of mandamus may be issued ‘to control a manifest abuse or

arbitrary or capricious exercise of discretion.” State Office of the Attorney General v.
Justice Court of Las Vegas Township, 133 Nev. 78, 80, 392 P.3d 170, 172 (2017)
(quoting State v. Eighth Judicial Dist. Court (Armstrong), 127 Nev. 927, 931, 267
P.3d 777, 779 (2011)). “A manifest abuse of discretion is a clearly erroneous
interpretation of the law or a clearly erroneous application of a law or rule.” State
Office of the Attorney General, 133 Nev. at 80, 392 P.3d at172 (citing Armstrong, 127
Nev. at 932, 267 P.3d at 780).
V1. Facts

A. The Pardons Board’s Rules and Regulations

24.  The Board is a constitutionally created state agency which has the
power to “remit fines and forfeitures, commute punishments, except as provided in

subsection 3, and grant pardons, after convictions.” Nev. Const. Art. 5, § 14. The

composition of Board members is unique among the fifty states, with Nevada being
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the only one to have its state supreme court justices and attorney general as
members that have pardon power.3

25.  In 2020, after approval from voters, the Nevada Constitution was
amended requiring that the Board meet quarterly, and clarifying that the Governor
does not need to vote with the majority of the Board in order for an action to be
taken.4 The Board itself has not amended its rules and regulations in over a decade.
The Board is governed by Chapter 213 of the Nevada Administrative Code, but
Chapter 213 in regard to the Board's provisions has not been updated since 2010.5
The Board is a state agency, and as such has authority to “adopt reasonable
regulations to aid it in carrying out functions” and “adopt such regulations as

necessary to the proper execution of those functions.” NRS 233B.040(1).6 Both

3 Most commonly, the power of clemency is contained wholly within the
executive branch with the Governor, with a board made up of individuals he or she
appoints. While some states, such as Nebraska, do have the Attorney General on
the board, no other state has its supreme court justices on the board as well. See
NEB. CONsST. art. 1V, § 13.

4 Amy Alonzo, Ballot Question Results: Votes Recognize Same-Sex Marriage,
Narrowly Disagree on State Ed Oversight, Reno Gazette Journal (Nov. 2, 2020, at
11:23 PM), https://www.rgj.com/story/news/politics/2020/11/03/election-results-2020-
nevada-ballot-measures-voting-questions/6000400002/.

® See generally Chapter 213 Nevada Revised Statutes, Pardons Paroles and
Probation; Remissions of Fines and Commutations of Punishments,
https://www.leg.state.nv.us/nac/NAC-213.htmI#NAC213Sec055 (last visited Sept.
23, 2024) ; see also State Board of Pardons Commissioners, Adopted Regulation of
the State Board of Pardons Commissioners LCB File No. R085-09,
https://www.leg.state.nv.us/register/2009Register/R085-09A.pdf (last visited Sept
23, 2024).

6 The Board’s own website links to the State Agencies page, where the Board
is listed under “Public Safety.” See State Agencies and Departments,
https://nv.gov/agencies.
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passed regulations, and temporary and emergency regulations have the force of law
and must be enforced. Id.

26. As an agency the Board is required to review its regulations “at least
once every 10 years to determine whether it should amend or repeal any of the
regulations.” NRS 233B.050. After this review, within 30 days “the agency shall
submit a report to the Legislative Counsel for distribution to the next regular
session of the Legislature.”” Id. The Board has not submitted a report regarding
review of its regulations in over a decade. The Office of the Governor submitted a
report in 2019 regarding the actions taken by the Board, which covered January 1,
2016 to December 31, 2018. However, this report was only of the Board's actions
related the grant or denial of pardons, not regulation review. See Nev. Const. Art. 5
8 13. The Office of the Governor also filed a similar report on February 1, 2021,
covering January 1, 2019 to December 31, 2020. Again, there was no mention of the
Board reviewing its rules and regulations. The Board has had the opportunity to
review and potentially amend its rules and regulations in relation to death row
inmates, and has not done so.

27.  The only death penalty specific provisions are contained in NAC
213.120, which states:

1. Except as otherwise provided in subsection 2
of NAC 213.055, the Board will not consider an

application for a pardon or the commutation of a
punishment submitted by a person sentenced to the death

" Reports are available online, currently going back to the 2009-2011
Biennium. See Research Division, Legislative Counsel Bureau, Reports Submitted
to the Nevada Legislature,
https://www.leg.state.nv.us/Division/Research/Library/Documents/ReportsTolLeg/.

10
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penalty unless the person has exhausted all available
judicial appeals.

2. If a death penalty is being considered, the presence
of the Governor is required and any judgment must be
made by a majority of the members of the Board.

28.  There are no further instructions or considerations for a death row
inmate, with an active execution warrant or not, outside of the standard application
system. The term “judicial appeals” is not defined, and it is unknown whether this
provision applies to any litigation or whether it is limited to the litigation of state
and federal postconviction petitions for writ of habeas corpus. Further, while the
Board has the authority to grant a stay of execution there is no mechanism for a
death row inmate to access this form of relief. See NRS 176.415(1).

B. Plaintiff Floyd’'s Applications

29.  For the past three years Plaintiff Floyd has consistently, and properly,
applied to be placed on the Board’s agenda for consideration of the commutation of
his sentences from death to life without parole. Beginning in 2021, Plaintiff Floyd
applied to be put on the Board’s agenda to have his plea for a commutation of his
sentence considered by the Board. Plaintiff Floyd has consistently applied since
that time in each of the application cycles. At the time of this complaint, Plaintiff
Floyd has applied to be placed on the Board’'s agenda over 10 times. Plaintiff Floyd
has never been placed on the agenda, nor has his application been considered on the
merits.

30. Most recently, Plaintiff Floyd applied for commutation of his sentence

on December 3, 2024. Plaintiff Floyd has yet to receive a response from the Board;

11
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however, the Board recently released its agenda for the March 2025 meeting and
Plaintiff Floyd's application is not being considered.

31. Out of the numerous applications Plaintiff Floyd has submitted, he has
received only four responses from the Board. Ex. 1; Ex. 2; Ex. 3; Ex. 4. These letters
are identical boilerplate messages addressed merely to “Pardon Board Applicant,”
providing a long list of “not inclusive” reasons why an applicant may or may not be
placed on the agenda. Id. With the exception of the pending “judicial appeals”
provision, the remainder of the reasons for denial apply only to an applicant seeking
release from confinement into the community. It is further unclear as to which
application cycles the letters are in response to, as there is no identifying
information in them. While the letters are dated, the dates fall after multiple
application cycles for which Plaintiff Floyd had applied.

32. Plaintiff Floyd, as a death row inmate in Nevada, has no meaningful
access to the clemency process. His due process rights have been violated by the
Board's failure to amend its rules and regulations to protect death row inmates’
remaining life interests, ensure minimal procedural safeguards are in place to make
the process knowable, and to provide him with a meaningful chance to be heard.

C. Plaintiff Ybarra’'s Applications

33. On September 13, 2024, the Seventh Judicial District Court issued an
“Order Allowing Points and Authorities,” which ordered that the parties may file
and serve points or authorities which counsel believe provides a legal reason

prohibiting the execution of judgment in Plaintiff Ybarra’'s case. The parties

12
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stipulated that the points and authorities be filed on or before October 11, 2024
rather than the original September 27, 2024 deadline.

34. On October 9, 2024, Plaintiff Ybarra applied to be put on the Board’s
agenda to seek commutation of his sentence. Of note, the deadline for submission of
inmate applications for consideration on the December 2024 agenda was September
18, 2024. Due to the circumstances discussed above, which highlight the unique
problems faced by capital clients, Plaintiff Ybarra was unable to apply by this
deadline and, thus, had to apply off-cycle.

35. On October 14, 2024, only three business days after Plaintiff Ybarra
submitted his application, the Board mailed Plaintiff Ybarra a letter indicating that
his application would not be considered. This letter was identical to the boilerplate
letters received by Plaintiff Floyd. It was addressed to “Pardons Board Applicant”
and contained the long list of “not inclusive” reasons why an applicant may or may
not be placed on the agenda.

36. On December 3, 2024, Plaintiff Ybarra again applied to be put on the
Board's agenda. Plaintiff Ybarra has yet to receive a response from the Board,;
however, the Board recently released its agenda for the March 2025 meeting and
Plaintiff Ybarra's application is not being considered.

37. Plaintiff Ybarra, as a death row inmate in Nevada, has no meaningful
access to the clemency process. His due process rights have been violated by the
Board’s failure to amend its rules and regulations to protect death row inmates’
remaining life interests, ensure minimal procedural safeguards are in place to make

the process knowable, and to provide him with a meaningful chance to be heard.

13
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VIIl. Claims for Relief

38. The United States Supreme Court and the Ninth Circuit have both
acknowledged that “some minimal procedural safeguards apply to clemency
proceedings.” Burnsworth v. Gunderson, 179 F.3d 771, 775 (9th Cir. 1999) (quoting
Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 274 (1998) (O'Connor, J.,
concurring in part and concurring in the judgment)). As noted by Justice O’Connor
in her concurrence in Woodard, “[a] prisoner under a death sentence remains a
living person and consequently has an interest in his life.” Woodard, 523 U.S. at
288. According to Justice O’Connor:

When a person has been fairly convicted and sentenced,

his liberty interest, in being free from such confinement,

has been extinguished. But it is incorrect, as Justice

[Stevens's] dissent notes, to say that a prisoner has been

deprived of all interest in his life before his execution.
Id. at 289 (O'Connor, J., concurring).

39.  With respect to due process considerations, life interests and liberty
interests are distinct under the Federal Constitution. Justice O’Connor highlighted
this distinction, explaining what “limitations the Due Process Clause may impose
on clemency proceedings,” at least for capital clemency applicants. Id. at 290
(O’'Connor, J., concurring). In Woodard, the Ohio Parole Authority systematically
provided applicants with a hearing, notice of the hearing, and the opportunity to
participate in an interview. Id. In contrast, Nevada provides no required notice
regarding access or denial of access to the Pardons Board in death penalty cases.

Nor have Plaintiffs been provided with an opportunity to fairly present their

requests for commutation to any member of the Board. The Nevada provisions fail

14
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to protect Plaintiffs’ minimal due process rights and have created a situation where
“the State arbitrarily denied [Floyd and Ybarra] any access to its clemency process.”
Id. This falls below the procedure sustained in Woodard and constitutes a violation

of Plaintiffs’ procedural and substantive due process rights.

40. The Board has failed to enact, or even consider, proper rules and
regulations to allow a capital inmate access to Nevada’'s commutation procedure.
The process therefore fails to comply with minimal due process requirements of
notice and an opportunity to be heard.

Count I: Lack of meaningful access to the commutation process

and a lack of procedural safeguards violates Plaintiffs’ due

process rights.

41. Plaintiffs reallege and incorporate herein by reference all of the
preceding paragraphs of this Complaint as if set forth in full below.

42. Plaintiffs have a constitutional right to due process under Article I,
Section 8(2) of the Nevada Constitution and under the Fourteenth Amendment to
the United States Constitution.

43. Due process applies to clemency applications and proceedings for death
row inmates in their ability to meaningfully access the process. “[T]he fundamental
requirement of due process is the opportunity to be heard at a meaningful time and
in a meaningful manner.” Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (internal
guotation marks omitted). Mathews identifies three factors courts should consider
in evaluating the requirements of due process:

First, the private interest that will be affected by the
official action; second, the risk of an erroneous deprivation

of such interest through the procedures used, and the
probable value, if any, of additional or substitute

15
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procedural safeguards; and finally, the government’s
interest, including the function involved and the fiscal
and administrative burdens that the additional or
substitute procedural requirement would entail.

Id. at 335.

44, Here, all three factors weigh in Plaintiffs’ favor. Plaintiffs have a
private interest in their own life. The risk of erroneous deprivation is great, as the
deprivation of life through a state-sanctioned execution is irrevocable. The
Legislature and the Nevada Constitution establish provisions for a death row
inmate to seek commutation of their sentence, and thereby creates a clear and
compelling interest in fair access to the clemency process. See Nev. Const. Art. 5 §
14; NRS 213.030, 213.080, 213.085, 213.1099. Moreover, the United States Supreme
Court has recognized that “process is not an end in itself,” and “its constitutional
purpose is to protect a substantive interest to which the individual has a legitimate
claim of entitlement.” Olim v. Wakinekona, 461 U.S. 238, 250 (1983).

45.  While clemency decisions themselves are not usually a question for the
courts, as noted in Woodard, “[jJudicial intervention might, for example, be
warranted in the face of a scheme whereby a state official flipped a coin to
determine whether to grant clemency, or in a case where the State arbitrarily
denied a prisoner any access to its clemency process.” Woodard, 523 U.S. at 289.
Here, Plaintiffs are being denied access to the clemency process in violation of their
due process rights. These concerns implicate not just Plaintiffs’ procedural due

process rights but also their substantive due process rights, as the substantive

unfairness resulting from the Board’s failure to provide minimally knowable

16
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procedures in the face of the regulations discussed above and below are

disproportionate to their stated purpose as applied to death row inmates facing

imminent execution. And the cost involved in promulgating knowable procedures in

compliance with state law is minimal.

1. The vagueness and unknowability of the process to

access the Board’'s commutation authority violates
Plaintiffs’ due process rights.

46.  Considered singly or cumulatively, the following provisions of the

Nevada Administrative Code (“NAC”) violate Plaintiffs’ right to have meaningful

access to the Board to seek commutation of their death sentence due to the
unknowability, vagueness, and lack of safeguards they provide:
47. NAC 213.055(2) states:

Except as otherwise provided in subsection 4, a member of
the Board may select an application for clemency for the
consideration of the Board at a meeting notwithstanding
the procedures and criteria established by the Secretary
pursuant to subsection 1, any regulation of the Board or
the recommendation or absence of a recommendation
from the Director of the Department or the Chief Parole
and Probation Officer. A member of the Board who wishes
to select an application for the consideration of the Board
must inform the Secretary of the selection not less than
50 days before the date of the meeting at which the Board
will consider the application, unless the member
demonstrates good cause for a shorter period of time.

48. NAC 213.055(4) states: “Before a meeting of the Board, the Governor

may remove from consideration any application for clemency that has been selected

for the consideration of the Board.”

17
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49. NAC 213.107 states: “Except as otherwise provided in subsection 2 of
NAC 213.055, the Board will not consider an application for clemency if other forms
of judicial or administrative relief are reasonably available to the applicant.”

50. NAC 213.120, entitled “Death Penalty,” states:

1. Except as otherwise provided in subsection 2 of NAC
213.055, the Board will not consider an application for a
pardon or the commutation of a punishment submitted by
a person sentenced to the death penalty unless the person
has exhausted all available judicial appeals.

2. If a death penalty is being considered, the presence of
the Governor is required and any judgment must be made
by a majority of the members of the Board.

Under NRS 233B.040, these provisions of the NAC are given the same weight
as law:

1. To the extent authorized by the statutes applicable to
it, each agency may adopt reasonable regulations to aid it
in carrying out the functions assigned to it by law and
shall adopt such regulations as are necessary to the
proper execution of those functions. If adopted and filed in
accordance with the provisions of this chapter, the
following regulations have the force of law and must be
enforced by all peace officers:

(@) The Nevada Administrative Code.. ...

51.  When determining whether a statute or regulation is vague and
violates due process generally a two-factor test under the void-for-vagueness
doctrine is used. Vagueness exists if a statute or rule: “(1) fails to provide notice
sufficient to enable persons of ordinary intelligence to understand what conduct is

prohibited and (2) lacks specific standards, here by encouraging, authorizing, or

even failing to prevent arbitrary and discriminatory enforcement.” Silvar v. Eighth
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Judicial Dist. Court ex rel. County of Clark, 122 Nev. 289, 293, 129 P.3d 682, 685
(2006). Here, as stated above, the relevant provisions of the administrative code
have the “force of law” as any other statute. As such, they are analyzed under the
same two-factor test for unconstitutional vagueness.

a) Nevada’s clemency provisions are
unconstitutionally vague.

52.  The provisions in NAC 213.120 and NAC 213.055 are vague and create
an unconstitutional violation of due process with respect to access to the
commutation process in Nevada for death row inmates. It is unclear what “judicial
appeals” the requirements are referencing as a precondition to seeking
commutation. The term is not defined, nor is it limited in any capacity to a form of
litigation such as a habeas petition. It could be read to apply only to litigation that
impacts the sentence, but could also apply to other forms of litigation a death row
inmate pursues—such as a challenge to the lethal injection protocol, which could be
ongoing up until the point of death.8 In their Criteria for Evaluation of Inmate

Applications for Clemency, the Board states that “judicial remedies must be

8 The Nevada statutes do not require any advance notice to a death row
inmate regarding the lethal injection protocol that will be used in his execution. See
NRS 176.355. And the current execution protocol adopted by the Nevada
Department of Corrections only provides for seven days notice of the execution
protocol. See Execution Manual, Section 103.01(B). The execution protocol also
provides that the Director may change the protocol as well as the drugs used in the
protocol even after written notice is given but before the execution. EM
103.01(B)(1). These sections of the execution protocol are not currently posted on
NDOC's website unlike other sections of the execution manual. See
https://doc.nv.gov.
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exhausted prior to being eligible for clemency review.”® But again, the Board
provides no further guidance on what this provision means. The absence of a
definition is problematic as it does not inform a death row inmate whether they are
expected to forego available litigation in order to gain access to the Board's
commutation procedures. The Board also does not provide any specific instructions
or considerations for death row inmates.

53. There is also no notice of any kind to the applicant within the
provisions to inform a death row inmate if a Board member pulled their application,
and the Governor overrode that decision.10 The two-factor test from Silvar renders
these statutes vague because these provisions: (1) fail to provide notice sufficient to
enable persons of ordinary intelligence to understand what conduct is prohibited in
terms of judicial appeals and/or other forms of relief; and (2) lack notice to the
applicant regarding whether the application was not considered based on these
requirements. Consequently, these provisions fail to prevent the arbitrary and
discriminatory obstruction of clemency access for death row inmates in Nevada. See
Silvar v. Eighth Jud. Dist. Ct. ex rel. Cnty. of Clark, 122 Nev. 289, 293, 129 P.3d

682, 685 (2006).

9 See Board of Pardons, Criteria for Evaluation of Inmate Applications for
Clemency,
https://pardons.nv.gov/uploadedFiles/pardonsnvgov/content/About/Criteria%20for%
20the%20Evaluation%200f%201Inmate%20Applications%20for%20Clemency%20202
3.pdf (last visited Sept. 23, 2024).

10 This provision is inconsistent with the Nevada Constitution as explained
below. See Claim I1.
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54. NAC 213.107 states that an application for clemency will not be
considered if “judicial or administrative relief are reasonably available.” However, it
is unclear what “reasonably available” means. Then, NAC 213.120 uses mandatory
language regarding available judicial appeals: “the person has exhausted all
available judicial appeals.” These provisions fail to provide minimal notice of what
is required of death row inmates who have available avenues of litigation.

55. Further, the Board has already illustrated that this rule is not
necessarily enforced as a matter of practice as in the past year alone they have
disregarded it multiple times, which further showcases how arbitrary access is.

56. While NAC 213.107, 213.120, and the Board’s own application
instructions and criteria state that cases under appeal and/or with available relief
will not be considered, at the June 2023 meeting the Board placed Sally Villadere’s
case on the agenda. Villadere had an active, pending habeas petition in federal
district court at the time.11 The Board would have been aware of this active case
before placing him on the agenda, as the Application for Commutation of Sentence
requires an applicant to disclose if an applicant’s case is “under appeal in a Nevada
or Federal Court” or if they plan to appeal their case in the future. Nevada Pardons
Board, June 2023 Timeline,

https://pardons.nv.gov/uploadedFiles/pardonsnvgov/content/Meetings/2023/june%20

timeline.pdf at 3, (last visited Sept. 23, 2024).

11 Villaverde had filed a petition for writ of habeas corpus on November 8,
2021, in federal district court. See Villaverde v. Hutching et al., Case No. 2:21-cv-
01595-GMN-BNW. This case was not resolved until 2024.
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57. The Board continued Villadere’s case to the September 2023 meeting
for further consideration. Ultimately, Villadere was not granted his requested
commutation, but his case shows how those rules and regulations are inconsistently
and arbitrarily applied. During this meeting it appeared that the Board was not in
full agreement on how to handle cases with pending appeals. During the September
2023 meeting, the Board heard Villadere's case,for the second time even though
there was a pending action. Justice Herndon noted that the Nevada Administrative
Code (NAC) made references to pending appeals being a potential barrier to
placement on the agenda, and expressed concerns about the Attorney General not
participating due to a conflict. This started a discussion as to these provisions not
being mandatory due to NAC 213.055(2). The Board even solicited legal counsel for
the applicant’s position on this issue. Nevada Board of Pardons September 2023
Meeting, at 3:31:39-3:45:54/5:20:18, pardons.nv.gov/uploadedFiles/pardonsnvgov/
content/Meetings/2023/092023_PardonsBoard.mp3. The case was ultimately
continued for a third time for the federal habeas case to resolve so that the Attorney
General could participate. Id. at 3:45:46-3:45:48/5:20:19. However, this public
discussion shows how unclear the rules and regulations are. The Board has the
power to disregard its rules and regulations in an arbitrary and capricious manner,
but when and how it does so is unclear.

58.  Villadere’s case is not unique. During the March 2024 meeting, the
Board had Mia Christman on the agenda as a community case. While Christman
was not in custody, she had an active case that was highly publicized due to

pending litigation between Christman and the District Attorney’s office, the state
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district court, and the Nevada Supreme Court. See Vanessa Murphy, Las Vegas
Judge’s Controversial Decision at Center of Woman'’s case, April 18, 2024,

https://www.8newsnow.com/investigators/las-vegas-judges-controversial-decision-at-

center-of-womans-case/. Yet, despite pending judicial action and potential appeals,

Christman’s case was still placed on the agenda and heard.

59. Again, the criteria on the Board’'s website does nothing to assist an
ordinarily intelligent person in determining what is needed regarding judicial
remedies in order to pursue clemency, nor does the criteria provide any guidance on
how to interpret the provisions contained in NAC 213.

60. While NAC 213.055 may appear to provide a safety valve by allowing
the rules and the requirements in NAC 213.120 to be suspended, the provision only
makes the problem of arbitrariness worse. NAC 213.055 suggests that any Board
member, so long as the Governor does not object, can override the rules set forth in
the NAC and the Board'’s rules. However, this provision only makes the due process
issues surrounding the clemency process in the Nevada more unclear, leading to
further problems.12

61. Although NAC 213.120 includes mandatory language regarding the
Board's consideration of an application, NAC 213.055 appears permissive in that a
member of the Board can select an application while ignoring the strict limitations

in other provisions. However, there are no provisions on how and if an individual

12 See Claim 11 regarding improper delegation of powers to the Governor in
violation of the state constitution. Plaintiffs incorporates those allegations as if fully
set forth herein.
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will get notice if this authority was used by any of the Board members and if the
Governor removed the application from consideration. The letters Plaintiffs received
lack any individuality and do not address any portion of their applications
specifically. This lack of notice leaves a death row inmate who seeks commutation of
his sentence without any answer or direction on if they received any consideration
by the Board.

62. NAC 213.120 and NAC 213.055 provide no meaningful way for a death
row inmate to be heard during the clemency process, and at the time of this
complaint, Plaintiff Floyd has heard back from the Board less than 40% of the time,
and Plaintiff Ybarra has heard back once out of the two times he has applied.
Further, while the letters state that “[t]here is no exclusive reason why an
application is not approved][,]” this is not consistent with NAC 213.183(3). Under
this provision, “[a] list of all applicants who are denied a hearing and the reason for
the denial must be available for the Board's consideration.” (Emphasis added).
Thus, there should be specific reasons why Plaintiffs’ applications for commutation
were not considered. The Board does not state those reasons in the letters provided
nor in response to the numerous applications that the Plaintiffs have filed . There is
no justification for not providing the actual reason to Plaintiffs that comport with
principles of fair notice and avoids an arbitrary and discriminatory obstruction of
clemency access. See Woodard, 523 U.S. at 289 (O’'Connor, J., concurring); see also
Silvar, 122 Nev. at 293, 129 P.3d at 685

63. The current regulations and rules establishing Nevada’'s clemency

process for death row inmates are unconstitutional, and effectively create a system
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where Nevada has “arbitrarily denied a prisoner any access to its clemency
process.” Woodard, 523 U.S. at 289 (O’Connor, J., concurring). Moreover, the
current regulations violates the Plaintiffs’ substantive due process rights as it is
constitutionally intolerable for them to be forced to forego available judicial
remedies in order to receive the opportunity to seek commutation of their death
sentence. Cf. Simmons v. United States, 390 U.S. 377, 394 (1968) (“we find it
intolerable that one constitutional right should have to be surrendered in order to
assert another.”).

64. Defendant Dzurenda is responsible for effectuating the death sentence
unless the Board stays the execution and/or votes to commute it. Due to the
vagueness of the commutation regulations discussed above Dzurenda will execute
the Plaintiffs, if ordered by an execution warrant to do so, without allowing them an
opportunity to seek commutation of their sentences as provided for under the
constitution and the state statutory scheme.

2. The Pardons Board has failed to take into
consideration the unique circumstances of a death row
inmate in seeking clemency, creating several procedural
gaps that violate Plaintiffs’ due process rights.

65.  As noted above, the Board has not updated its regulations in over a
decade. Nor has the Board complied with the review requirements. This has left
large gaps in how the Board operates and exercises its power that negatively

impacts death row inmates like the Plaintiffs. The Board has failed to provide an

avenue to request a stay of execution and failed to take into consideration the
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specific litigation a death row inmate is party to during the last stages leading up to
a potential execution.
a) The Board has no procedures or instructions in
place for a death row inmate to request a stay of
execution as required under NRS 176.415.

66. Pursuant to NRS 176.415(1), the Board has the authority to stay an
execution. However, NAC 213 and the Board’s rules are silent as to this power and
the process by which a death row inmate can request the Board invoke it. It is clear
by the language used that NRS 176.415 deals with only a stay and not
commutation—“[t]he execution of a judgement of death must be stayed only . ..”
(Emphasis added.) The Board, the Nevada Administrative Code, and the Nevada
Revised Statutes provide no guidance or forum to access a stay or to request the
Board invoke its power.

67. Itis unclear if asking the Board to invoke this power requires a legal
pleading such as a motion, a form similar to the standard application, or a mere
email to the secretary. There is no procedure for acknowledging the receipt of such a
request or whether it was granted or denied. There is no procedure providing for a
real party in interest to respond to the request. There is no procedure by the Board
for publishing notice of the grant or denial of such a request. There is further no
procedure or criteria to indicate what factors the Board would take under
consideration in granting a stay of execution. The Plaintiffs and other death row
inmates have no information about how to access a potentially lifesaving form of
relief because the Board has completely failed to create procedures to access it. The

absence of standards and guidance is prejudicial as death row inmates may receive
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as little as three weeks notice of the date of an execution after entry of an execution
warrant. See NRS 176.495(2) (execution date “must be not less than 15 days nor
more than 30 days after the date of the warrant”). This lack of safeguards is the
exact sort of situation that Justice O'Conner foresaw warranting judicial
intervention. See Woodard, 523 U.S. at 289 (O’'Conner, J., concurring). This lack of
safeguards violates Plaintiffs’ due process rights as they may be executed before the
Board could consider whether to put their application on an agenda and/or commute
their death sentence after a hearing.
b) The lack of procedures to allow a quorum vote
in place of the entire Board, in case of a conflict
deprives a death row inmate of access to a full and
impartial Board.

68. As mentioned in Section V, above, Nevada's Pardons Board
membership is a unique outlier. No other state has Supreme Court Justices and the
Attorney General as board members deciding whether to grant mercy to those they
have already denied relief, fought to keep in custody, or are litigating against in
pending litigation. This creates several problems for those seeking access to the
clemency process, especially death row inmates such as Plaintiffs.

69. The Attorney General is the chief prosecutor in the state. Along with
representing the state in federal habeas matters, the Attorney General also

represents the state in civil actions. For example, currently the Attorney General

and his office are opposing counsel on Plaintiff Floyd's pending challenge to the
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lethal injection protocol.13 See Floyd v. Daniels, et al., USDC Case No. 3:21-cv-
00176-RFB-CLB. This creates the unique circumstance in which a litigation
opponent on a pending case must decide whether to hear a commutation request
despite a clear conflict, or recuse themselves. Both situations violate Plaintiffs’ due
process rights.

70.  The current Attorney General is Aaron Ford. During recent Board
meetings involving conflicts, Attorney General Ford has chosen to recuse himself.
This included during both the June and September 2023 meetings in which Sally
Villadere was on the agenda and presented.4 Villadere had a pending habeas
petition in federal district court, and the Attorney General’s office was opposing
counsel in the matter. Villadere's attorney, when asked about the pending petition,
noted that Villadere had a pending petition and would be willing to dismiss if it was
a condition of getting relief from the Board. Nevada Board of Pardons June 2023

Meeting, at 27:08-27:20/2:52:07, https://pardons.nv.gov/uploadedFiles/pardonsnv

gov/content/Meetings/2023/062723 PardonsBoard(1).mp3. The Board continued to

move forward with the presentation despite this information, including allowing

Villadere to speak directly to the Board. Id. at 33:00/2:52:07. While Attorney

13 On January 13, 2025, Plaintiff Ybarra filed a Motion to Intervene in this action. The
Attorney General and his office filed its non-opposition to this motion on January 28, 2025.

14 See Nevada Board of Pardons, Meeting Notice and Agenda for June 27,
2023 Meeting,
https://pardons.nv.gov/uploadedFiles/pardonsnvgov/content/Meetings/2023/AGEND
A%201(1).pdf; see also Nevada Board of Pardons, Meeting Notice and Agenda for
June 20, 2023 Meeting,
https://pardons.nv.gov/uploadedFiles/pardonsnvgov/content/Meetings/2023/AGEND
A%201.pdf09-20-23.pdf.
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General Ford recused himself, no substitute was appointed to sit in his place, nor
was there a discussion of a quorum vote. That is because there is no mechanism or
process by which to obtain a pardon or commutation through a quorum vote. This
means that when a Board member recuses themselves, or is not present at a
meeting, that vote is counted against the individual requesting commutation.

71. At the June 2023 meeting, Attorney General Ford stated that he was
conversing with counsel to decide if he had to abstain or not due to the pending
federal action, and that he needed to determine “what [he] can and cannot do here.”
Id. at 28:06—-28:33/2:52:07. Ultimately, Attorney General Ford recused himself from
the matter. Id. at 1:11:13-1:11:45. Attorney General Ford again recused himself
from the matter at the September 2023 meeting. Nevada Board of Pardons
September 2023 Meeting, at 3:35:16-3:36:00/5:20:18,

pardons.nv.gov/uploadedFiles/pardonsnvgov/content/Meetings/2023/092023 Pardon

sBoard.mp3.

72.  Villadere’s case is not the first time Attorney General Ford has noted
the limitations and issues his position places on him as a member of the Board.
Indeed, at the December 20, 2022, meeting that addressed commuting all capital
sentences to life without parole, Attorney General Ford stated:

People wonder why | haven't spoke up, I'm sure. It's

because I'm wearing several hats right now, one of which
is the Pardons Board and I'm the lawyer for the governor.
And I'm very cautious of what | say about the issues that

we have to concern ourselves with in that regard.

Ex.5at 77.
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73.  While the lack of any rules and regulations to allow a quorum vote
may not appear significant, it ensures that many clemency applicants, especially
those facing a death sentence, will never have access to the full Board as required
by the Nevada Constitution, and would go before the Board with a vote against
them before they are even able to begin their presentation.

74.  This gap poses a substantial due process violation for death row
inmates like Plaintiffs. For an action to pass, the Nevada Constitution requires “[a]
majority of members of the State Board of Pardons Commissioners.” Nev. Const.
Art. 5, 8 14(7). The relevant administrative code also echoes these requirements.
When the death penalty is being considered, not only is the presence of the
Governor required but also “any judgement must be made by a majority of members
of the Board.” NAC 213.120. There is no mention of a quorum to have a judgment
pass—the requirement is not dependent on how many Board members are present
but always on the entire nine members of the Board. This creates a higher burden
for certain applicants who may have an absent Board member from their
presentation, or one who must recuse. And regardless of how compelling a plea for
mercy they present, they will already have at least one “missing” vote due to the
empty seat. This lack of mechanism for allowing a quorum vote in these
circumstances violates procedural and substantive due process guarantees.

75.  Because of Nevada’s unique process, the absence of a Board member
can mean the difference between an application being granted or denied. In the case
of McKinney v. Smith, McKinney only had seven out of nine board members present

due to absences. While McKinney obtained four out of seven votes, the Board'’s
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Executive Secretary “announced that the motion had failed” because the total
number of votes was not a majority of the Board as a whole. McKinney v. Smith, 126
Nev. 738, 367 P.3d 799, 2010 WL 3929207 (2010) (unpublished table disposition).15
McKinney appealed to the Nevada Supreme Court. While the court declined to
reach the merits of the issue on procedural grounds, in her concurrence Justice
Pickering noted that even if the court had reached the question on the merits, it is
unlikely the outcome would have been in favor of McKinney as “nothing suggests
empowering a quorum majority to act.” McKinney, 2010 WL 3929207 at *3
(Pickering, J., concurring). The facts in McKinney illustrate the importance of
having the full Board hear a commutation application as envisioned by the Nevada
Constitution. Under the current framework, with no possible system of allowing a
guorum vote, it is unlikely that a death row inmate would ever have the ability to
present his case to the full Board in violation of their due process rights and the
Nevada Constitution.

76. Death row inmates like Plaintiffs are often pursuing judicial remedies
up until the moment of their execution. Lethal injection litigation is particularly
necessary in a state like Nevada that intends to use a novel and never before used
execution protocol, and death row inmates have the right to ensure not only that

their execution will not violate the Eighth Amendment, but to litigate the deeply

15 Plaintiffs recognize that this case is an unpublished decision issued prior to
January 1, 2016, and therefore cannot be cited as authority. NRAP 36(c)(3). This
case is not cited for any provision of law, but only to show to as a factual matter
what occurred in the McKinney case and how a missing Board member can impact a
request for commutation.
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personal manner of their own death. See Nance v. Ward, 597 U.S. 159, 164 (2022).
The Attorney General’s office is opposing counsel on all these matters, meaning that
the Attorney General would likely have to recuse himself on all commutation
applications. By failing to ensure proper safeguards are in place to allow an
applicant access to a full unconflicted Board by a quorum vote, the Board has placed
death row inmates like Plaintiffs in an untenable position.

77. Under the current clemency scheme, Plaintiffs must make the
unconscionable choice between access to a full unbiased Board as envisioned by the
Nevada Constitution and forgo litigating other valid issues—such as prison
conditions or the very manner of his death. Or, most importantly, Plaintiffs could be
put in the position of having to waive their right to ensure that their potential
execution would be consistent with Eighth Amendment principles. This lack of
safeguards is the exact sort of situation that Justice O'Conner foresaw warranting
judicial intervention. Woodard, 523 U.S. at 289 (O’Conner, J., concurring). And the
injustice of being required to forego fruitful judicial remedies in favor of the mere
hope that the Board would hear Plaintiffs’ applications of commutation violates
their substantive due process rights. Simmons, 390 U.S. at 394. This failure of the

Board in both respects violates Plaintiffs’ due process rights.
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3. The Board’s meeting schedule means commutation is
effectively unavailable for a death row inmate facing an
active execution warrant.

78.  Currently, the Board is required to meet at a minimum “at least
quarterly.” Nev. Const. Art. 5 § 14(4).16 While the dates change from year to year,
the Board’'s meetings almost always take place in March, June, September, and
December, with applications due roughly three months before each meeting. See
Nevada Board of Pardons, Public Meetings, https://pardons.nv.gov/Meetings/. These
strict dates and months between meetings are a concern for death row inmates like
Plaintiffs. This problem is particularly acute in light of the Board'’s alleged rules
and restrictions regarding cases with pending judicial appeals. This means that an
inmate facing imminent execution must hope to get before the Board before their
execution warrant is issued. This is unlikely to occur. Or, forgo judicial appeals in
hopes of being placed on the Board’'s agenda.

79. Under Nevada law, the first warrant must be issued not “less than 60
days nor more than 90 days from time of judgement.” NRS 176.345(1)(b). However,
any new warrants after that must be executed “not less than 15 days nor more than
30 days after the date of the warrant.” NRS 176.495(2). With this expedited time
frame, it would be exceedingly difficult for a death row inmate with no pending

litigation to be placed on the agenda and have his application heard before an

16 It has been well over a decade since the Board has amended its regulations,
and NAC 213.020(1) currently states that the Board “may meet semiannually or
more often.” This provision is in direct conflict with the Nevada Constitution.
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execution occurs. And the Board has no procedure for when an emergency or special
meeting is needed.

80. Asdiscussed above, while NRS 176.415(1) grants the Board the power
to issue a stay of execution, it is unknown how to request that the Board exercise
that power.

81. The Nevada Administrative Code also contemplates that the Board
could hold a special meeting in NAC 213.020:

1. The Board may meet semiannually or more often.

2. Meetings may be held during the second week of
November and the second week of May on a date
determined by the Board, unless otherwise
designated by the Board.

3. Upon the recommendation of any member of the
Board or the Secretary, and with the consent of the
Governor, a special meeting of the Board may be
held.

82. However, this provision has constitutionally problematic issues. The
Board has not amended its regulations in over a decade. And despite a
constitutional amendment now requiring the Board to meet four times a year and
limiting the Governor’s power, NAC 213 has not been amended in any respect to
reflect these changes. Here, the Governor retains the ability to make the final
decision regarding if a death row inmate facing execution gets an opportunity to

seek commutation.1” This provision still remains after the 2020 amendment and it

violates the Nevada Constitution.

17 This sort of decision-making power is exactly what the voters rejected in
2020.
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83.  More importantly, this provision does not provide an avenue,
instructions, or any method to request the Board hold a special meeting. NRS
176.495 was last amended in 2003. NRS 176.345 was last amended in 2001. See

generally https://www.leg.state.nv.us/NRS/NRS-176.html. This occurred years

before the Board last updated its regulations. To ensure that death row inmates like
Plaintiffs have access to the clemency procedure, the Board should have adopted
regulations with clear instructions and safeguards for condemned inmates seeking
commutation of their death sentences in the three-week time frame that state law
provides for notice of an execution. They did not do so.18 This lack of safeguards is
the exact sort of situation that Justice O’'Conner foresaw warranting judicial
intervention, and amounts to a due process violation. Woodard, 523 U.S. at 289
(O’Conner, J., concurring). This means that even a petitioner who would have
otherwise been (1) placed on the Board's meeting agenda and/or (2) received a
majority vote in favor of commutation risks execution as death row inmates have no
way of meaningfully availing themselves of the process.

84. Defendant Dzurenda is responsible for effectuating Plaintiffs’ death
sentences unless the Board stays the execution and/or votes to commute it. In light
of the practical difficulties faced by a death row inmate discussed above with

respect the commutation regulations, Defendant Dzurenda will execute Plaintiffs if

18 Of note, in 2010 when the regulations were sent by mail to “all law
enforcement agencies in the State of Nevada District Court, to each Nevada District
Attorney, and to all persons on the Board of Pardons Commissioner’s [] mailing

list,” no entity representing the defense community was included. See
https://www.leg.state.nv.us/register/2009Register/R085-09A.pdf at page 17.
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ordered by an execution warrant to do so without Plaintiffs having an opportunity
to seek a stay of execution and commutation of his sentence as provided for under
the constitution and the state statutory scheme.

Count Il: Improper delegation of powers violates the separation
of powers and Plaintiffs’ due process rights.

85.  Plaintiffs reallege and incorporate herein by reference all of the
preceding paragraphs of this Complaint as if set forth in full below.

86. The Nevada Administrative Code governing the Board
unconstitutionally delegates power to place or remove clemency applications with
the Governor and the Secretary.

87. “States are not required to structure their governments to incorporate
the separation of powers doctrine, but Nevada has embraced this doctrine and
incorporated it into its constitution.” Commission on Ethics v. Hardy, 125 Nev. 285,
291, 212 P.3d 1098 1103, (2009) (citations omitted).

88.  Nev. Const. art. 3, 8 1 provides that:

The powers of the Government of the State of Nevada

shall be divided into three separate departments, the

Legislative, the Executive, and Judicial; and no person

charged with the exercise of powers properly belonging to

one of these departments shall exercise any functions,

appertaining to either of the others, except in the cases

expressly directed or permitted in this constitution.
Accord Blackjack Bonding v. Las Vegas Mun. Ct., 116 Nev. 1213, 1218, 14 P.3d
1275, 1279 (2000) (recognizing that the Nevada Constitution establishes that “each

branch of government is considered to be co-equal, with inherent powers to

administer its own affairs”); see also Nat'l Ass’n of Mut Ins. Co. v. State Dept. of
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Bus., 139 Nev. _, 524 P.3d 470, 476 (2023) (“[T]he Nevada Constitution includes a
robust separation of powers clause the United States Constitution does not.”).

89. The Nevada Supreme Court has recognized that separation of powers
principles are “particularly applicable when a constitution expressly grants
authorization to one branch of government.” Heller v. Legislature of State of
Nevada, 120 Nev. 456, 466, 93 P.3d 746, 753 (2004). “Article 5, § 14 of the Nevada
Constitution vests authority to commute punishment and grant pardons exclusively
in the State Board of Pardons Commissioners.” Anderson v. State, 90 Nev. 385, 387
n.l1, 528 P.2d 1023, 1024 n.1 (1974) (citations omitted).

1. Improper delegation of powers to the Governor

90. Several of the Board's rules and regulations unconstitutionally
delegate power to the Governor in violation of the state constitution.

a) NAC 213.055(4) unconstitutionally delegates
power to remove clemency applications in the
Governor.

91. “[T]he powers of pardon and commutation have been viewed with a
high degree of concern from the time of Nevada’s birth as a state. Criminal
accountability with its associated penalties is achieved at substantial social cost. We
should view with equal importance the prospect of granting relief from lawfully
imposed sentences, given the potential cost to society of an undiscerning use of the
Board’s powers.” Kelch v. Director, Nevada Dept. of Prisons, 107 Nev. 827, 833, 822
P.2d 1094, 1098 (1991) (Steffen, J., concurring).

92. During the 1863 Nevada Constitutional Convention, there was a

discussion of the proposed powers of pardon and reprieve which were initially
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vested in the Governor. Id. “History reveals [] that the initial proposal vesting all
such power in the Governor was changed to include the Governor, the Justices of
the Supreme Court and the Attorney General acting by majority rule.” 1d.

93. NAC 213.055(4) grants the Governor authority that the Nevada voters
invalidated by constitutional amendment. In 2020, the citizens of Nevada approved
changes to the Board of Pardons.1® Specifically, the people voted to require the
Board to meet at least quarterly and authorized the Board to grant pardons and
make commutation decisions by a majority vote of members without requiring the
Governor to be part of the majority vote. Prior to this constitutional amendment the
Governor’s “yes” vote was required for pardons and sentence reductions. McKinney,
Nev. 738, 367 P.3d 799,2010 WL 3929207 (2010) (Pickering, J., concurring)
(unpublished) (citing Nev. Const. Art. 5, § 14(1)).

94. Permitting the Governor to remove an item from the agenda, without
input from any of the other members, is the functional equivalent of requiring the
governor’s “yes” vote in order to obtain access to the commutation process. In both
instances no relief can be obtained unless the Governor consents. In light of the
2020 amendment to the Nevada Constitution, NAC 213.055(4) is now an
impermissible delegation of authority. The Nevada Constitution vests authority to

grant commutations and pardons with the entire Board. Nev. Const. art. 5, § 14(1).

19 Amy Alonzo, Ballot Question Results: Voters Recognize Same-Sex Marriage,
Narrowly Disagree on State Ed Oversight, Reno Gazette Journal (Published Nov. 2,
2020, at 11:23 PM; Updated Nov. 16, 2020, at 3:45 p.m.),
https://www.rgj.com/story/news/ politics/2020/11/03/election-results-2020-nevada-
ballot-measures-voting-questions/6000400002/.
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Allowing the Governor to unilaterally remove an item from the agenda is an
unconstitutional delegation of the power vested in the Pardons Board.

95. The Governor’s ability to remove an application from the schedule is
an unconstitutional denial of the opportunity to seek commutation of a death
sentence. Based on their approval of a constitutional amendment in 2020, Nevada
voters expressly disapproved of requiring the Governor’s consent in order to obtain
access to the Board’s commutation process. Due to the opacity of the process for
seeking commutation, Plaintiffs do not know whether the Governor has removed
their applications from a proposed schedule. This only exacerbates the due process
notice problems with the regulations and the continued existence of these obsolete
and invalid regulations violates the separation of powers of the state constitution.

b) NAC 213.055(4) violates Due Process because it
deprives applicants of the opportunity to be
meaningfully heard.

96. The Fourteenth Amendment to the United States Constitution and
Article 1, Section 8(5) of the Nevada Constitution guarantee that no person shall be
deprived of life, liberty, or property without due process of law. Hernandez v.
Bennett-Haron, 128 Nev. 580, 587, 287 P.3d 305, 310 (2012). Due Process requires
that individuals receive a fair opportunity to be heard and to present their case
before an impartial decision-maker. Nellis Motors v. State, 124 Nev. 1263, 1268, 197
P.3d 1061, 1065 (2008).

97. The ability of the Governor to unilaterally remove an item from the
agenda violates due process. As set forth above, due process requires the

opportunity to be heard. Mathews, 424 U.S. at 333. Allowing the Governor to
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remove an application that would have otherwise been scheduled deprives an
applicant of the ability to have their application heard by the entire Board. Home
Warranty Adm'r of Nev., Inc. v. State Dep't of Bus. and Indus., 137 Nev. 43, 48, 481
P.3d 1242, 1248 (2021). Plaintiffs incorporate the allegations of Count I as if fully
set forth herein.
C) NAC 213.055(4) lacks any mechanism to ensure
that the Governor’s removal of an application is not
arbitrary or discriminatory.

98. Additionally, NAC 213.055(4) lacks any guidelines for the Governor’s
decision-making process, creating a risk of arbitrary and discriminatory decisions.
The Nevada Supreme Court has upheld statutes against challenges by reasoning
that in both instances the legislature had not unlawfully delegated its authority
because the provisions at issue contained guidance to ensure decisions were not
made arbitrarily. See Sheriff, Clark County v. Lugman, 101 Nev. 149, 152-53, 697
P.2d 107, 109-10 (1985) (rejecting argument that an amendment to Uniform
Controlled Substances Act (UCSA) delegated authority to the State Board of
Pharmacy because the Legislature provided the Pharmacy Board with guidelines
and factors to guide their decisions); Floyd v. Dep’t of Corr., 139 Nev. _, 536 P.3d
445, 448-49 (2023) (holding that NRS 176.35520 was not an unconstitutional
delegation of authority because it must be read in context with NRS 200.030 and

thus, the Legislature identified the types of crimes that are punishable by death

20 NRS 176.355 provides that: a judgment of death must be inflicted by a
lethal drug, sets forth several requirements the Director of the Department of
Corrections must complete before and during an execution, specifies the location of
an execution, and limits who may attend.
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and determined the manner of execution and the Director’s discretion in choosing
the drugs to be used in an execution). NAC 213.055(4) does not provide any
guidance or constrain the Governor’s power in any way.

99. As discussed above, there is no actual notice requirement when the
Governor removes an application from the agenda. Additionally, due to the lack of
guidance in NAC 213.055(4), an application could be removed from the agenda for
any reason and there is no requirement that the Governor provide a reason for the
removal. The Governor could remove an application for an improper basis and the
applicant would have no way to know that it was so removed and no remedy to
correct this deprivation.

2. Improper delegation of powers to the Board’s
Secretary

100. Several of the Board's rules and regulations unconstitutionally
delegate power to the Board's Secretary. The Nevada Constitution is clear that
“[t]he governor, justices of the supreme court, and the attorney general shall
constitute the State Board of Pardons Commissioners.” Nev. Const. Art. 5 § 14(1).
And it is the State Board of Pardons Commissioners that “upon conditions, and with
such limitations and restrictions as they may think proper, remit fines and
forfeitures, commute punishments.” Id. at § 14(2).

101. Similarly to how the Nevada Constitution endowed the Board with its
pardon power, the Nevada Constitution also granted the judicial power to the court
system alone. See Nev. Const. art. 5 § 1. In Bautista v. Picone, the Nevada Supreme

Court held that a district court improperly delegated its decision-making authority
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to a parenting coordinator as the “authority was not limited in scope to
nonsubstantive issues.” 134 Nev. 334, 337, 419 P.3d 157, 160 (2018); see also Cosner
v. Cosner, 78 Nev. 242, 245, 371 P.2d 278, 279 (1962) (“The constitutional power of
decision vested in a trial court in child custody cases can be exercised only by the
duly constituted judge, and that power may not be delegated to a master or other
subordinate official of the court.”). And just as a judge cannot delegate his or her
power to a subordinate officer, neither can the Board. Yet, it has done just that
through its current regulations.

102. NAC 213.055(1) states that “[t]he Secretary shall establish procedures
and criteria for the selection of applications for clemency to be considered by the
Board at the meeting.” This is a violation of the Nevada Constitution, as the power
to establish the criteria is granted to the Board and the Board only. See Nev. Const.
art 5 § 14(2). No provision in the Nevada Constitution allows for the Board to
outsource its procedure and criteria creation to any others—that includes the
Board's own Secretary.

103. NAC 213.073 grants the Board's Secretary the power to request the
Division of Parole and Probation of the Department of Public Safety (the “Division”)
to investigate applicants “as the Secretary deems necessary and appropriate.” If the
investigation reveals information that merely “indicates that the Board may be
unlikely to grant a pardon to the applicant,” the Secretary on his or her own may
remove the application completely from consideration by the Board. See NAC
213.073(1). This delegation of power is unconstitutional. This provision grants the

Secretary immense power in the substantive decision-making process in place of the

42

AAQ042



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Board members themselves. The Secretary can simply choose to reject an applicant
based on their own arbitrary view of what could cause the Board to reject the
application, even before the Board sees the application. And again, pursuant to
NAC 213.055(1) it is the Secretary who has the power to establish the criteria by
which the application is viewed—thus these applicants are being rejected by the
Secretary alone, with their own criteria in mind and not the Board’s.

104. Under NAC 213.183(2), “the Secretary has the final approval in
placing an application on the agenda.” NAC 213.183(2). The Nevada Constitution in
creating the Board and granting it its powers does not allow any other decision
makers to be involved, especially in deciding who gets on the agenda.

105. The Board's current regulations have unconstitutionally delegated
broad decision-making powers to its Secretary in violation of the Nevada
Constitution. Under the current iteration, the Secretary decides how the
applications are viewed and who moves forward in the process, and the Secretary
has the power to deny access arbitrarily using criteria he or she creates. An
applicant could be removed by the Secretary and the Board may have never seen
their application, and the applicant would never know. The Nevada Constitution
does not allow for it, and by granting their Secretary broad decision-making powers
the Board has violated Plaintiffs’ due process rights and the separation of powers.

106. Defendant Dzurenda is responsible for effectuating Plaintiffs’ death
sentence unless the Board stays the execution and/or votes to commute it. Due to
the violation of the separation of powers described above Defendant Dzurenda will

execute Plaintiffs if ordered by an execution warrant to do so without Plaintiffs
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having an opportunity to seek a stay of execution and commutation of his sentence
as provided for under the constitution and the state statutory scheme.
VIIl. Prayer for Relief

WHEREFORE, Plaintiffs request the following relief:

1. That this Court assume jurisdiction of this case and set this case for a
hearing on the merits.

2. On each claim for relief, a declaratory judgment that the Board and
Defendant members of the Board have violated Plaintiffs’ rights under Article I,
Section 6 (cruel or unusual punishment), Article I Section 8(2) (due process), and
Article 111, Section 1 (separation of powers) as well as to due process and to be free
from cruel and unusual punishment in violation of the Fourteenth and Eighth
Amendments of the United States Constitution, and further in violation of the
Nevada Constitution’s prohibition on cruel or unusual punishment and the right to
due process of law. Nev. Const. art 1, § 6, 8.

3. Because the Board is not in compliance with the Nevada Constitution
and federal law, a declaratory judgment that no execution of Plaintiffs can take
place until the Board and its rules and regulations are legally constituted, and
Plaintiffs have had meaningful access to the clemency process, and had an
opportunity to be heard by the Board.

4. A stay of execution under NRS 176.415(1) until the Board of Pardons
creates procedures for considering stays of execution under the statute, and further

provides Plaintiffs with an opportunity to avail themselves of the procedure.
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5. Alternatively, a writ of mandamus ordering the Board to stay
Plaintiffs’ execution under NRS 176.415(1) until the Board has adopted
constitutionally adequate regulations and given Plaintiffs the opportunity to seek a
stay of execution and apply for commutation under the new procedures.

6. On each claim of relief, a declaratory judgment and injunctive relief
stating that the Board, once it amends its rules and regulations to be in compliance
with due process requirements, place Plaintiffs’ applications on their agenda on the
next meeting thereafter.

7. Injunctive relief preventing Defendant Dzurenda from effectuating the
death sentence until the Pardons Board has amended its rules and regulations to be
in compliance with constitutional requirements and has given Plaintiffs an
opportunity to apply for commutation under the new regulations.

8. Any other relief that this Court deems appropriate.

Dated this 29th day of January, 2025.

Respectfully submitted,

Rene L. Valladares
Federal Public Defender

/s/ David Anthony
David Anthony
Assistant Federal Public Defender

/s/ Jocelyn S. Murphy
Jocelyn S. Murphy
Assistant Federal Public Defender

/s/ Katerina Chadliev
Katerina Chadliev
Assistant Federal Public Defender
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on January 29, 2025 a true and correct
copy of the foregoing document was filed electronically with the Eighth Judicial
District Court. Electronic service shall be made in accordance with the master
service list as follows:

Aaron D. Ford

Office of the Attorney General
100 North Carson

Carson City, Nevada 89702
DGilmer@ag.nv.gov
JConner@ag.nv.gov

/s/ Lisa Keller
An Employee of the Federal Public
Defender, District of Nevada

46

AAQ0046



10

11

12

13

14

15

16

17

18

19

20

21

22

23

EXHS

Rene L. Valladares

Federal Public Defender

Nevada Bar No. 11479

David Anthony

Assistant Federal Public Defender
Nevada Bar No. 007978
David_Anthony@fd.org

Jocelyn S. Murphy

Assistant Federal Public Defender
Nevada Bar No. 15292
Jocelyn_Murphy@fd.org

Katerina Chadliev

Assistant Federal Public Defender
Nevada Bar No. 14981
Katie_Chadliev@fd.org

411 E. Bonneville Ave., Ste. 250
Las Vegas, NV 89101

(702) 388-6577

(702) 388-5819 (fax)

Attorneys for Plaintiffs/Petitioners

DISTRICT COURT
CLARK COUNTY, NEVADA

Zane Michael Floyd and Robert Ybarra,
Jr.,

Plaintiffs/Petitioners,
V.
Nevada Board of Pardons Commissioners,
James Dzurenda, Director, Nevada

Department of Corrections, et al.,

Defendants/Respondents.

Case No. #
Dept. No. #

Hearing Requested

Exhibit List in Support of
Complaint for Declaratory and
Injunctive Relief, or the in the
Alternative, Petition for Writ of
Mandamus

DEATH PENALTY CASE
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Exhibit Document

1. State of Nevada Board of Pardons letter to Zane Floyd (December
28, 2021)

2. State of Nevada Board of Pardons letter to Zane Floyd (February
14, 2023)

3. State of Nevada Board of Pardons letter to Zane Floyd (April 15,
2024)

4. State of Nevada Board of Pardons letter to Zane Floyd (October 9,
2024)

5. Nevada Board of Pardons Teleconferenced Open Meeting, partial

transcript of proceedings, Nevada Supreme Court, Carson City,
Nevada (December 20, 2022)

Dated this 29th day of January, 2025.

Respectfully submitted,

Rene L. Valladares
Federal Public Defender

/s/ David Anthony
David Anthony
Assistant Federal Public Defender

/s/ Jocelyn S. Murphy
Jocelyn S. Murphy
Assistant Federal Public Defender

/s/ Katerina Chadliev
Katerina Chadliev
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STATE OF NEVADA

ADDAESS ALL COMMUNICATIONS TO BOARD OF PARDONS
PARDONS BOARD STEVE SISOLAK
1677 OLD HoT SPRINGS RowD Governer. Chatrman
SUTEA AARON D FORD

CARSON CiTy, NEVADA B9T706
TELEPHONE (775) 687 -6568
Fax (775) 6B7-6738

Altarney General, Member
RONALD D. PARRAGU!IRRE

Chief Justice. Member
JAMES W HARESTY

Justice, Member
LIDIA S STIGLICH

Justice, Member
ELISSAF CADISH

Justice, Mamber
ABB! SILVER

Justice. Member
KRISTINA PICKERING

Justice, Member
DOUGLAS W. HERNDON

Justice. Member

DENISE DAVIS Executive Secretary

BOARD OF PARDONS

December 28, 2021

To: 66514 - FLOYD, ZANE

Current Location: ELY STATE PRISON

Dear Pardons Board Applicant,

After reviewing your application and other information related to your case, it was
determined that your application would not be considered at this time. You will need
to apply again if you wish to have your case reviewed for consideration at a future
meeting of the Pardons Board. Applications will be made available at that time.

There is no exclusive reason why an application is not approved as each application
is evaluated on its own merit. Typical reasons for denial may include being parole
eligible in the near future or having been denied parole on your current sentence,
having a relatively short sentence, having an appeal pending, expiring soon or
management issues including but not limited to disciplinary or work record. The
reasons listed in this letter are not all inclusive.

Please note that there is no right afforded to any person to be considered for or be
placed on an agenda before the Pardons Board, nor is there a right or avenue

established to appeal this decision.

Signed,

Denise Davis
Executive Secretary
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STATE OF NEVADA

ADDRESS ALL COMMUNICATIONS TO BOARD OF PARDONS
PARDONS BOARD JOE LOMBARDO

1677 OLD HOT SPRINGS ROAD Governor, Chairman
SUImE A AARON D. FORD
CARSON CITY, NEVADA 89706 Attorney General, Member
TELEPHONE (775) 687-6568 LIDIA S. STIGLICH
Fax (775) 687-6736 Chief Justice, Member
ELISSA F. CADISH
Justice, Member
KRISTINA PICKERING
Justice, Member
DOUGLAS W. HERNDON
Justice, Member
PATRICIA LEE
Justice, Member
RONALD D. PARRAGUIRRE
Justice, Member
LINDA MARIE BELL

8 A 3 ’ Justice, Member
BOARD OF PARDONS

DENISE DAVIS, Executive Secretary

February 14, 2023

To: 66514 - FLOYD, ZANE
Current Location: ELY STATE PRISON

Dear Pardons Board Applicant,

After reviewing your application and other information related to your case, it was
determined that your application would not be considered at this time. You will need
to apply again if you wish to have your case reviewed for consideration at a future
meeting of the Pardons Board. Applications will be made available at that time.

There is no exclusive reason why an application is not approved as each application
is evaluated on its own merit. Typical reasons for denial may include being parole
eligible in the near future or having been denied parole on your current sentence,
having a relatively short sentence, having an appeal pending, expiring soon or
management issues including but not limited to disciplinary or work record. The
reasons listed in this letter are not all inclusive.

Please note that there is no right afforded to any person to be considered for or be
placed on an agenda before the Pardons Board, nor is there a right or avenue
established to appeal this decision.

Signed,

enfise Davis
Executive Secretary
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STATE OF NEVADA

ADDRESS ALL COMMUNICATIONS TO: BOARD OF PARDONS
PARDONS BOARD JOE LOMBARDO
1677 OLD HOT SPRINGS ROAD Governor, Chairman
SUITE A AARON D. FORD

Attorney General, Member
ELISSA F. CADISH

Chief Justice, Member
LIDIA S. STIGLICH

Justice, Member
KRISTINA PICKERING

Justice, Member
DOUGLAS W. HERNDON

Justice, Member
PATRICIA LEE

Justice, Member
RONALD D. PARRAGUIRRE

Justice, Member
LINDA MARIE BELL

Justice, Member

CARSON CITY, NEVADA 89706
TELEPHONE (775) 687-6568
FAX(775)687-6736

MEREDITH SALLING, Executive Secretary

April 15, 2024 BOARD OF PARDONS
To: 66514 - FLOYD, ZANE /A)\?L{

Current Location: ELY STATE PRISON

Dear Pardons Board Applicant,

After reviewing your application and other information related to your case, it was
determined that your application would not be considered at this time. You will need
to apply again if you wish to have your case reviewed for consideration at a future
meeting of the Pardons Board. Applications will be made available at that time.

There is no exclusive reason why an application is not approved as each application
is evaluated on its own merit. Typical reasons for denial may include being parole
eligible in the near future or having been denied parole on your current sentence,
having a relatively short sentence, having an appeal pending, expiring soon or
management issues including but not limited to disciplinary or work record. The
reasons listed in this letter are not all inclusive.

Please note that there is no right afforded to any person to be considered for or be
placed on an agenda before the Pardons Board, nor is there a right or avenue
established to appeal this decision.

Signed,

7y A

Meredith Salling
Executive Secretary
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STATE OF NEVADA

ADDRESS ALL COMMUNICATIONS TO BOARD OF PARDONS

PARDONS BOARD JOE LOMBARDO '
1677 OLD HOT SPRINGS ROAD Governor, Chairman
Suite A AARON D. FORD

Attorney General, Member

ELISSA F. CADISH
Chief Justice, Member

LIDIA S. STIGLICH

Justice, Member
KRISTINA PICKERING

Justice, Member
DOUGLAS W. HERNDON

Justice, Member
PATRICIA LEE

Justice, Member
RONALD D. PARRAGUIRRE

Justice, Member
LINDA MARIE BELL

Justice, Member

CARSON CiTY, NEVADA 89706
TELEPHONE (775) 687-6568
Fax (775)687-6736

MEREDITH SALLING, Executive Secretary

BOARD OF PARDONS

October 9, 2024

To: 66514 - FLOYD, ZANE
Current Location: HIGH DESERT STATE PRISON

Dear Pardons Board Applicant,

After reviewing your application and other information related to your case, it was
determined that your application would not be considered at this time. You will need
to apply again if you wish to have your case reviewed for consideration at a future
meeting of the Pardons Board. Applications will be made available at that time.

There is no exclusive reason why an application is not approved as each application
is evaluated on its own merit. Typical reasons for denial may include being parole
eligible in the near future or having been denied parole on your current sentence,
having a relatively short sentence, having an appeal pending, expiring soon or
management issues including but not limited to disciplinary or work record. The
reasons listed in this letter are not all inclusive.

Please note that there is no right afforded to any person to be considered for or be
placed on an agenda before the Pardons Board, nor is there a right or avenue

established to appeal this decision.

Signed,

d

Meredith S%

Executive Secretary
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NEVADA BOARD OF PARDONS

-000-

TELECONFERENCED OPEN MEETING

PARTIAL TRANSCRIPT OF PROCEEDINGS
TUESDAY, DECEMBER 20, 2022
NEVADA SUPREME COURT
CARSON CITY, NEVADA

Reported by: Christy Joyce
Nevada CCR #625
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APPEARANCES

BOARD OF PARDONS COMMISSIONERS:

Steve Sisolak,
Governor, Chairman

Aaron D. Ford,
Attorney General, Member

James W. Hardesty,
Chief Justice, Member

Ronald D. Parraguirre,
Justice, Member

Lidia S. Stiglich,
Justice, Member

Elissa F. Cadish,
Justice, Member

Kristina Pickering,
Justice, Member

Douglas W. Herndon,
Justice, Member
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CARSON CITY, NEVADA, TUESDAY, DECEMBER 20, 2022, 9:00 A.M.
-—-000---

GOVERNOR SISOLAK: I would like to call to order
the State of Nevada Board of Pardons for Tuesday, December
20th, 2022, at 9:00 a.m. to order. If 1 could ask the clerk
to take the roll and determine a quorum, please.

EXECUTIVE SECRETARY DAVIS: Justice Herndon.

JUSTICE HERNDON: Yes, ma“am.

EXECUTIVE SECRETARY DAVIS: Justice Pickering.

JUSTICE PICKERING: Here.

EXECUTIVE SECRETARY DAVIS: Justice Cadish.

JUSTICE CADISH: Present.

EXECUTIVE SECRETARY DAVIS: Justice Stiglich.

JUSTICE STIGLICH: Here.

EXECUTIVE SECRETARY DAVIS: Justice Hardesty.

JUSTICE HARDESTY: Here.

EXECUTIVE SECRETARY DAVIS: Chief Justice
Parraguirre.

JUSTICE PARRAGUIRRE: Here.

EXECUTIVE SECRETARY DAVIS: Attorney General
Ford.

ATTORNEY GENERAL FORD: Here.

EXECUTIVE SECRETARY DAVIS: Governor Sisolak.

GOVERNOR SISOLAK: Here.
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EXECUTIVE SECRETARY DAVIS: We have a quorum.

GOVERNOR SISOLAK: Thank you. |1 appreciate it.
And, 1'm having a little trouble hearing some of the comments
up north, so If we can turn up the volume, 1 would sure
appreciate it.

Before we get in to our agenda, I"ve got a few
brief comments that | would like to make today. Last week
you all know I requested an item to be added to today”s
agenda to commute all sentences of death for offenders
convicted and sentenced to death in the State of Nevada to a
sentence of life without the possibility of parole. That was
not an action 1 could take alone as governor.

Yesterday, the Court issued an order prohibiting
the board from taking any action on Agenda Item Number 6.

So, therefore, we are removing it from the agenda and won®"t
be addressing i1t today.

While 1°m disappointed in this outcome, 1 respect
that the judicial process has tabled this issue at this time.
I have some concerns about how broad the order is and the
constraints it potentially places on this body moving
forward.

The Board of Pardons serves a unique purpose
bases on the principles of mercy and decency. Granting

clemency is an act of grace, where intervening or failure to
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do so will be irreversible.

That aside, | want to take a moment to give my
personal comments about why 1 wanted to bring it forward,
about the importance of the Pardons Board addressing this
ISssue.

As many of you know, 1 am closing out my time iIn
office this month. 1 could not allow myself to leave this
position without starting the necessary conversations.
Placing this matter on the agenda was done as an act of grace
and with the understanding that the death penalty is
fundamental ly broken.

The administration of the death penalty iIs not
fair and not equitable, yet cannot be corrected. It also
gives a false promise of justice to victims while dragging
them through decades of legal battles with no closure. This
i1s a critically important issue and we need to have frank and
honest discussions. | have long maintained that capital
punishment should be sought and used less often.

Capital punishment has many flaws, 1ncluding
long-standing systemic problems with the criminal justice
system and the significant cost related to carrying out an
execution.

As structured, the system does not work. That is

clear to me. The state has not carried out an execution
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since 2006. That means that families of the victims are held
in limbo, reliving painful memories for years on end without
any closure. It means that those sentenced to death and
their loved ones are also in an untenable situation without
any certainty on when or whether an execution will take
place.

At this time, the state also doesn"t have the
facilities or the means to carry out an execution. And we
need to work together to come up with a plan to address this.
To me, 1t was critically important to have the open
discussion that | was hoping for today and to have members of
the public and my colleagues weigh In to help determine the
policy moving forward. It is my hope that going forward that
the discussion can continue to finally bring about a
resolution to this issue.

While we are not hearing this i1tem today, those
who wish to give public comment on this topic are free to do
so at the second public comment period at the end of the
agenda meeting, as the fTirst public comment period 1s limited
to agenda i1tems only. Public comment will be limited to

three minutes each. Public comments that have already been

submitted will be made a part of the record.
Okay. Anything additional from any of my
colleagues? Nope. |1 can"t see up north. Okay.
6
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I will move on to Item Number 2, which is public
comment. Members of the public may comment at this time on
any item on the agenda. No action may be taken on a matter
raised during this part of the agenda.

Do we have any public comment in southern Nevada?
And then 1711 go to northern Nevada.

You"ve got to come up to the microphone so
everybody can hear you.

MS. CATMULL: 1 just wanted to —-

GOVERNOR SISOLAK: You have to identify yourself
for the record. Sorry.

MS. CATMULL: My name is Stephanie Catmull. And
I an here actually to talk about the Pardons Board for the
death penalty. 1 have flown in from Colorado specifically
for this. And so I would like 1f I am able to give some
comment on the fact that --

GOVERNOR SISOLAK: You can give public comment in
the second public comment section. After we hear the
individual cases, we"ll have another public comment where
this can be addressed.

MS. CATMULL: Okay. |1 appreciate 1t. Thank you.

GOVERNOR SISOLAK: Anyone else? This part of the
public comment is for the cases that we"re going to hear iIn

just a few minutes, for those individuals.
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Anybody 1n Las Vegas for this portion of the
public comment? No.

Okay. Do 1 have anybody in Carson City for
public comment? Justice Hardesty or Stiglich or Parraguirre,
I see there.

JUSTICE HARDESTY: 1 don"t see any public comment
in northern Nevada on the first public comment.

GOVERNOR SISOLAK: Nobody is coming forward?

JUSTICE HARDESTY: No, sir.

GOVERNOR SISOLAK: Fine. Okay. Then we will
close Item Number 2, public comment, and move on to our First
case. We"ll do the first case and then we"ll do all the
community cases.

(Other agenda items were heard, reported, and transcribed but
not ordered as part of this partial transcript)

GOVERNOR SISOLAK: Thank you.

That moves us on to the second part of public
comment. IFf I could get a show of hands of people in Clark
County that want to testify, | can kind of allocate time with
the clerk.

Okay. How many do we have In Carson City?

JUSTICE HARDESTY: Let"s see. Ten.

GOVERNOR SISOLAK: Okay. We"ve got probably 20

down here. So that makes 30. So what is the will of the
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justices? 1°m going to have to give the stenographer and the
clerk and everybody a break before we finish this because
iIt"s probably going to be an hour and half, two hours of
public comment. So do you want to take some and then take a
break? What"s the will of the board and the will of the
clerk?

JUSTICE HARDESTY: The court reporter says she"s
good for maybe a half hour.

GOVERNOR SISOLAK: Okay. Then what I"m going to
do 1s kind of alternate. 1711 take a couple in Clark County
and then a couple In Carson City, because I want to be fair
to everybody that"s here. So, anyone wishing to speak during
public comment, please step forward, identify yourself for
the record, and comments will be limited to three minutes.
IT you just want to, three or four of you, line up here and
then we"l1l go to Carson City.

JUSTICE HARDESTY: Okay. So, Governor, you®re
going start in Las Vegas.

GOVERNOR SISOLAK: Yeah. 1711 do a half a dozen
or so down here and then I*1l do a half a dozen up there and
kind of alternate, okay.

JUSTICE HARDESTY: That sounds good.

You can remain seated.

GOVERNOR SISOLAK: Yeah. Once I get to five or
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six In line, the rest of you can sit down, because I"m not
going to take more than five or six. And, If you can please
limit your comment to three minutes. And, i1If you want to
Jjust say | agree with the last speaker, 1 agree with two
speakers ago, that will suffice as well.

Go ahead and please identify yourself for the
record and spell your name.

MR. FIEDLER: Randy Fiedler. [1°m here on behalf
of Nevada Attorneys for Criminal Justice. That"s spelled
R-a-n-d-y F-1-e-d-l-e-r. And 1 wish to express our
collective disappointment that Agenda Item 6 will not be
heard today, particularly because the First Judicial District
Court™s order reads extensive and unworkable requirements due
to Nevada law. Our disappointment is exacerbated by the
First Judicial District Court®s grant of incredible
unilateral power to county district attorneys ostensibly
allowing a district attorney to represent the State of Nevada
in a non-criminal case outside the district attorney"s county
against a constitutionally-mandated entity within the --
without the constraint of standing.

This is the second time In recent history that we
have hoped for a discussion about whether the death penalty
IS an appropriate sentence, only to be disappointed. We hope

the future of Nevada will be different. Thank you.
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GOVERNOR SISOLAK: Thank you, sir.

MR. ALLEN: James Allen, Junior, for the record.
I don"t know no one here today better to talk about the death
penalty than me, being a former ex-death row inmate here in
Nevada. 1 served over four and a half years on Nevada®s
death row. 1 was the youngest African American to receive
the death sentence that year.

And, i1f you guys remember the old magazines, the
Jet magazine, Ebony magazine, my story was in there, because
I was the youngest person to receive the death penalty after
it was recertified in the State of Nevada.

So, for me, in 1981 to be an 18-year-old kid
sitting on death row and now to be a 63-year-old man out in
the free world -- And let"s make no mistake about it. 1 took
an 1nnocent life. But someone felt something in me and that
someone i1s the late Senator Harry Reid. He stepped up. |
may have the only picture of an ex-death row inmate with a
senator like Senator Reid with his arm around him
congratulating me for graduating, getting my GED, getting my
high school diploma in prison, coming off of death row. |1
did 25 years with life without the possibility of parole.

It was the late Governor Kenny Guinn -- May he
rest in peace —-- that gave me an opportunity. He said,

James, 1°m going to set you free today. And 1 want you to go
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out and don"t you let your story die.

My story is on Amazon right now. 1 should be
standing up here today asking for a pardon because | am with
that book and with my story telling, what 1 brought to the
schools, 1 go to juvenile, work, churches, who ever wants to
hear my story because i1t"s truly a story of redemption.

And, 1T you"re talking about abolishing the death
penalty, thank you. Because I am a proven fact that you can
do wrong, you can make a mistake, you can take a life, but
someone else will believe In you.

And with those 60 members that are sitting on
death row, Governor, they waited for this day. They"re
paying close attention. And they“re loving it that there"s
even a spotlight on them. Everybody on death row probably
deserves to be there. 1 took a life. The jury made a
decision. But someone came later and saw something
different. And you, Governor, I know you"re seeing something
different in this death penalty case -- cases.

So, with this back on the agenda, 1 know you"re
not going to be here, but, Attorney Ford and the justices, |
know you"re going to be here, please look at 1t. Please look
at that abolishment of the death penalty, because i1It"s both
sides and it"s needed. Thank you.

GOVERNOR SISOLAK: Thank you very much.
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Ms. Magnus.

MS. MAGNUS: Board pour the record my name iIs a
Annette Magnus and 1°m the executive director of Battle Born
Progress and a proud member of the Nevada Coalition Against
the Death Penalty.

I an here today both 1n my personal and
professional capacity. 1 come to this issue with a changed
heart and mind. 1 grew up Catholic and in that faith we were
taught about the value of life, but also the importance of
forgiveness.

As | did more research on this issue over the
years, | realized that this is a system based In racism,
classism, and bias. It is a system that has failed our
society time and time again. Our criminal justice system
overall is broken, and this being the starkest example of how
backwards 1t is.

I got on a plane last night and came here because
I felt so compelled that 1 needed to be here today because of
how strongly I feel on this issue. 1 thank Governor Sisolak
for his attempt to address this issue today.

But, I must state, as | did during the 2021
legislative session, that this issue was fully discussed by
the state assembly and the state senate failed to take it up.

We should have dealt with this issue then, so we didn"t have
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to be in this position today.

I appreciate the continued work on this issue by
all of you and I will say that we will continue our work with
the coalition to end this practice. It"s not only the right
thing to do, but 1t"s also the fiscally responsible thing to
do for our state. We must lead on this iIssue as a state and
stop kicking this can down the road for others to deal with.
We will keep working on this issue and we will not end until
iIt"s gone.

And 1 want to thank Governor Sisolak for his

leadership during his time in office. He will be greatly

missed.
GOVERNOR SISOLAK: Thank you.
Next speaker.
MR. MOWEN: Thank you, Governor Sisolak --
GOVERNOR SISOLAK: IF you would identify
yourself.

MR. MOWEN: -- Attorney General Ford -- My name
is David Mowen, D-a-v-i1-d M-o-w-e-n. My daughter, Jennifer
Moore, is with us. J-e-n-n-i-f-e-r. Last name Moore,
M-0-0-r-e.

I come before you today, not knowing what was
going to be happening here. 1711 explain what has happened

in our lives briefly and what the situation Is. 24 years
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ago, my son and three of his friends were at their home when
three individuals walked in thinking there was money and
drugs and whatever else there. They were iIn there for quite
a while and then really 1t"s my understanding not much was
found. $240 in cash amongst four boys, a VCR player 1 had
purchased many years before.

And they killed four boys. They didn"t just kill
them. They executed them. As I have my hands behind my
back, the four boys were the same way. [1%ve lived this
nightmare for 8,894 days, one day at a time.

The death penalty is a very, very, very serious
issue before this country, as well as this state. 1"ve heard
many times that the death penalty does not work. 1 would
have to agree. It does not work because it"s not used. It"s
20 and 30 years later. That"s i1neffective.

The death penalty is saved for the worst of the
worst. Not everybody should receive the death penalty. But
there are situations, clearly, they deserve it. Timothy
McVeigh, Stephen Paddock, and the list, unfortunately, goes
on and on.

Jennifer.

MS. MOORE: My name is Jennifer Moore, and my
life was changed forever August 14th, 1998. That day, my one

and only sibling, my big brother, and his three friends, were
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tied up and shot execution style by Dante Johnson. Dante is
one of 65 inmates on death row In Nevada. 1°m speaking up
for my loved ones and all of those that want to be here but
cannot.

People are always standing up for the prisoners,
wanting to lessen theilr sentence, worried about their
well-being, and, today, trying to stop their death sentence.

Who is standing up for the families of those
loved ones who have died at the hands of these criminals?
It"s a slap in the face to even have this discussion right
now, especially right before Christmas and six days before
this agenda, we have no time to prepare for this. So I am
here to remind you guys that the victims are still here. We
still care.

Before you make your decision on whether or not
to commute death row or whatever your stance is, think of all
the lives lost by all the murderers you®re trying to give a
lesser sentence to.

I assure you, Dante has no regard for human life.
He gloated about how killing four young men made front page
news. He tied them up, robbed them, and shot them execution
style. And, unfortunately, their friend found them all dead
later that day and was so traumatized for so many years by

that vision that he saw, that he ended up taking his own
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life.

Should you want to commute anyone®s sentence, it
needs to be done on a case-by-case basis, not all or none.

We put our faith in the justice system. Don"t
make us lose faith by giving an unwarranted lesser sentence.
They were sentenced to death, not life. Keep 1t that way.

MR. MOWEN: Governor Sisolak, Attorney General
Ford, Members, both in Carson City and here in Clark County,
we thank you for your dedication and your years of service
and your time spent listening to us and helping this
community work through some of the challenges that we have.
We clearly have a lot of challenges that we need to work on
in this community, as well as many others. Let"s find a way
to get it done instead of just talking about it.

If I can be part of 1t, 111 be there. 1711 find
a way to get 1t done. My wife has been disabled 23 years and
I*m her caregiver, as well as seven days a week working to
pay her medical bills. 1711 find a way to make a difference
in this community. Please let me know. Thank you and God
bless you.

GOVERNOR SISOLAK: Thank you, sir, ma"am. We
appreciate it.

And, for everyone to understand, we are not

voting on the commutation of any sentences today. This was a
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discussion.

MR. COOK: My name s William Lawrence Cook.
William, W-i-I1-1-i-a-m, C-o0-o0-k. This is my niece, Jasmin
Cook, J-a-s-m-i-n C-o0-o0-k.

30 years ago was a nightmare of our lives. And
everybody here, all families here, the last two seats back
there, some of them came to stand up for the situation that"s
going on here today.

Our family, my mother, my 20-year-old sister, and
my 12-year-old baby sister was bludgeoned to death. Yes, my
stepfather took a hammer and beat their faces in until they
died. And they not only did that but they strangled -- he
strangled my 12-year-old sister and my 20-year-old sister,
just a month before her wedding. We —-- and killed my mother.
The most innocent people in our family, the most vulnerable
people 1n our family, were brutally murdered that day.

And now the result of this has affected us these
30 years. 1 go to bed every night and 1 dream about my
mother. 1 dream about my sisters. Every night for 30 years.
It has not gone away. It"s just like 1t happened when
October 5th, 6th comes every year, 1 feel 1t happening again.
It happened right here in Las Vegas, right down the street
from where 1 live. And, 1f I drive by that area, | can feel

the intensity in my emotion. 1 don"t even recognize where
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I"m at. But then when I start feeling that way, yes, 1*m
right in that area where this happened.

And then this has affected us so badly that my
brother just, my younger brother under me, he has developed
dementia, Alzheimer"s, dementia, and he"s on hospice right
now because of how he was affected by this situation. We all
were affected by this situation dramatically.

And, when you talk about forgiveness and you talk
about pardoning, what about us? What about my family members
that are suffering traumatically every single day that have
to go through life with this pain and this sorrow? My sister
couldn™t even stand up here because her two baby sisters are
dead.

I seen the footage and the pictures. 1 have iIn
my memory pictures of seeing my sister with her skull crushed
in, chopped up, with her eyeballs not even In the sockets.
That"s what happened to her. She had defensive wounds on her
hands, showing that she was trying to guard the hits from the
hammer, 32 times iIn the face with a hammer. And then he went
to my 12-year-old sister and then strangled her after that.

There 1s no forgiveness for that. None. | don"t
care how long you spent in jail. There®s no forgiveness.
Because, not only did he kill them, but he took our life away

too.
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And there®s a whole family of people, friends,
family, family members, in different states that suffer the
same way because of these crimes that he did on my family.
They were innocent people, innocent. They had nothing to do
with what he was involved in or what he did. They did not
deserve this at all.

So 1"m asking, please, there is no pardon. Only
God can forgive that kind of sin. And It"s up to him to do
that, not us. Not us.

IT we characterize our life after the truth
that"s found 1n God, we can see examples of how he felt when
murder was carried out like this, an eye for an eye.

Now, people say it doesn®"t work. Yeah, iIt"s not
going to bring them back. But it gives us some kind of
closure, any little bit. Even i1f 1t"s a quarter of an Inch
of closure, that"s better than nothing.

Now, we"ve had to spend these 30 years just
knowing that this man is in a safe place, he"s eating every
day, he has somewhere to sleep and he"s clothed and
everything. He"s living off of —- Every time we pay taxes,
we support him. 30 years have gone by and he has two death
sentences and not any of them were carried out. There®s no
way that he should be sucking air down like people.

What about my mother, my sister, and my
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12-year-old baby sister? What about their life? What about
what i1t would take to feed them? They can®t do those things.
They don*t have the privilege of life and neither should he
because of what he did.

Do you want to say something?

So we ask that you please do not pardon this man.

GOVERNOR SISOLAK: Thank you very much for your
comments.

And, again, I"m going to reiterate. We"re not
here today to issue any pardons. This is a discussion item.
And 1 sense a frustration and the pain on both sides. So I
appreciate you being here.

Yes, sir.

MR. BOLDON: Good afternoon. For the record,
again, my name is Tehran Boldon, T-e-h-r-a-n B-o-1-d-o-n.
It"s an honor to be here but i1t"s definitely not a pleasure
for me. 1 have been a voter since my legal age. |1 voted in
the last election for two Steves, one | know and one I don"t
know. The one 1 know Is an honorable person. He does a
great job for us as a DA.

But why I"m here, you may know or may not, the
person that is on death row had my brother killed, burning
for over 30 minutes in his car, very gruesome. Cruel and

unusual was my brother®s sentence. They say that the death
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penalty is cruel and unusual punishment. But a lot of the
victims have suffered cruel and unusual punishment.

They say that 1t"s ineffective. Yes, If there is
a fire and there"s a fire hose and you don"t use a fire hose,
the fire hose i1s iIneffective.

This tool that we have voted in the death penalty
is the reason why many offenders who are charged with
multiple murders will ask that the death penalty be taken off
the table and they will plead guilty to the charges that they
know they have committed. That cuts the cost. Timothy
McVeigh does not cost the State of Oklahoma any more money.
He"s no longer with us. Okay. It is effective. It iIs very
effective if i1t"s used properly.

There are a lot of cases, maybe there®"s some
people on death row that don"t deserve to be there. But this
person that is responsible for my brother®s death, when he
was captured in LA, he was on the recorded message saying he
wanted to hire some commandoes to bust him out if they tried
to extradite him. He had no remorse. He did not even appear
for the victims impact statement. He refused to do so.

Before my brother®s murder, he was charged with
rape, robbery, and assault. The woman fled because she
feared for her life and only returned after he was captured

for a murder.
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What happened this week, that announcement,
brought 1t all back. It was a stab in the face and a slap.
And 1*m extremely hurt. 1 have not been able to sleep. And
our family will not get closure or not even begin to get
closure until this man 1s no longer alive. Then we can start
to think about closure.

My brother was our Mount Rushmore. He wasn"t
just a cab driver. He was a father. He was a grandfather.
He was a brother. He was an uncle. He was a loved, loved
man by everyone. There was no one like him. He traveled the
world and he treated everyone with respect.

His killer, you cannot say the same. He doesn"t
come close. He deserves to die. That"s what the death
penalty is for, for the worst of the worst.

You can"t take the death penalty away. It"s a
tool that we need. IT people know when they go to Texas you
don"t mess with Texas. Because, If you go Texas and you get
the death penalty, you"re going to get executed. And people
know that. Florida, Tennessee, same way. Oklahoma, same
way. This state has a death penalty. It"s needed. The
death penalty iIs needed iIn this state.

Now, It Is a case-by-case basis. Some people,
maybe they have remorse. Some families, maybe they can hug

and forgive. But, this man will never be forgiven, not by my
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family, not by the family of Kenny Cherry, and 1 do not
believe by Sandra Watts®™ family, a mother visiting Las Vegas.
Three children, two time cancer survivor, at a convention,
burned alive In a cab with my brother.

And, this man goes -- After he commits a crime,
he tells his buddy, hey, let"s go to the Spearmint Rhino, you
want to go to the Spearmint Rhino. No remorse. None.

And people think this i1s the wild, wild west. IFf
they think it"s the wild, wild west, then we need get Wyatt
Earp and Doc Holliday with them.

And we need to also -- You know, Las Vegas has a
connotation, Sin City. We need to drop the Sin City and make
it Win City, because we"re winners iIn this town. We"re not
all sinners. We"re not all sinners. And people see that Sin
City connotation and they come here woo-hoo, wah-hah, we
don"t have to obey the law, we can do what we want, 1t"s Sin
City. And that"s the mentality.

We need to change our ways and think about
programs that will keep people from going to death row. This
17 year old went and committed all of those crimes. He had
no parents. He had no support.

The government, the state government, State of
Nevada, needs to find ways to think outside the box and come

up with some solutions.
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I"m sorry that you lost. | voted for you. But,
when you did what you did, 1™m sorry that someone didn"t
advise you. 1 know you®"re not a lawyer. You were elected.
And | respect you.

And | just don"t, you know -- The victims, you
know, you really have to think about the victims. And you
have to execute these people. | don®"t want to -- This person
may outlive me. He said 30 years. It"s been 30 years. My
mother was 94 years old. She had to watch the images on TV
of my brother®s cab burning. She only lasted two years after
that. And she had made i1t that far. She was ready to go.
This man -- The trajectory of my family had been changed
forever, forever. And that"s what loss is.

And you have the coalitions and the people
saying, you know, no death penalty. But 1t doesn"t affect
them. The death penalty didn"t affect me until my brother
was killed. 1 had no opinion. But, until i1t happens to you,
then you start to think about, hey, wait a minute, let me
re-evaluate how 1 feel about 1t. 1 had no opinion on iIt.

So you say it"s ineffective. | don"t believe so.
You say i1t"s inhumane. For me, being incarcerated without
getting out, is inhumane and cruel. For others it may be a
walk iIn the park. So 1t"s an individual thing.

The cost, it costs a lot to go through the
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appeals process, the court dates and this and that and the
other. But, I1If the death penalty is on the table, a lot of
those persons that are guilty will plead guilty if 1t"s taken
off. But, if you don"t have a death penalty, that means that
I can go out and shoot as many people as | want. Why not?
Why not? |If he killed three, he can kill 20 —-

GOVERNOR SISOLAK: I apologize for interrupting.
But we"re limiting to three minutes and 1°ve let you go way
over three minutes.

MR. BOLDON: I appreciate that and 1 understand.

GOVERNOR SISOLAK: And 1 want to be fair to
everybody. And so 1"m going to have to ask you to wrap it up
in the next 30 seconds or so. And I understand your
frustration. And that"s why I wanted to have the discussion
about following through and not following through and having
1t or not having 1t. 1 understand how you"re feeling. 1
don"t understand -- | can"t understand because 1"ve never
been in the same position. But just so you know that.

MR. BOLDON: Again, we have a lot of stuff to
deal with. Water, crime, drugs, homelessness, mental health
issues. | think that our state should start coming up with
some solutions and not go back and try to reinvent the wheel.
Thank you.

GOVERNOR SISOLAK: Thank you. [1°m going to take
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two more down here and then I"m going to Carson City. [I™m
either going to go to a break or go to Carson City. So we"re
going to do ten down here and then go up north.

MS. CATMULL: Good morning.

GOVERNOR SISOLAK: You can pull the microphone
down 1f you would like.

MS. CATMULL: This is my first time iIn a
courtroom. My dad was a lawyer here in Las Vegas. | grew up
here In Las Vegas.

GOVERNOR SISOLAK: Could you identify yourself
for the record and spell your name, please.

MS. CATMULL: Yes. My name is Stephanie,
S-t-e-p-h-a-n-i1-e. Last name is Catmull, C-a-t-m-u-I-1.

Some of you might have known my dad, Mr. Copiega. He was an
attorney here for quite a few years.

I am here though on behalf of Mailin Stafford.
She was a three-year-old girl that was brutally beaten to
death by her dad and he is on death row. She was forced to
eat her own vomit and feces. 1 was in Reno, living up there,
working at a facility called Kids Cottage, which took iIn
abused and neglected and abandoned children. And, when she
had come 1n, she was completely covered black and blue with
all of the bruises. And I took care of this girl for over a

month. And bruises started disappearing, she started
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smiling.

He had gone through anger management classes.
Mailin was placed back in with the family. And he proceeded,
still, to continue to beat her to the point where she had so
many abdominal injuries, she had 30 bruises, fractured ribs,
broken teeth. And he had thrown her in a scalding hot shower
because she was sucking her thumb. She died from her
injuries. He then proceeded to drive ten hours to Riverside
and dumped her body over a cliff like she was garbage. And
she was not.

This was 28 years ago and | am still standing
here today for Mailin and for all of everybody who has
suffered, because us victims and the people have a right to
be able to discuss -- And | do appreciate the fact that you
do want to have that discussion.

I found out on Friday night because I™m part of
the victims, | guess, letting us know when there is a change
in status. | live in Colorado. And so I found out Friday
night, hopped on a plane on Sunday so that I could be here.
And, yesterday, 1 was trying to find out where do I go, what
time iIs this, oh, wait a minute, there"s an emergency -- You
know, 1t was kind of chaotic.

And 1 did reach out to Attorney General Ford®s

office and tried to just get some information. And, so, even
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last night at 6:00 o"clock, 1*m, like, 1 don"t know if this
is happening. So I —-- | feel for the victims here because of
the fact that I"m a victim. 1 have three days to prepare.
That iIs not adequate time.

And so I feel like 1T we are to have this
discussion that the due process of law needs to be followed
and that we have an ability to be able to voice our concerns
as victims and that we are given the adequate time and
preparation to be able to do that.

But, with Mailin, she Is one of too many that
were beaten to death. And, this man that is on death row, we
have to have a penalty that fits the crime. You know, he
doesn"t get to be beaten to death. He doesn®t get to be
deprived of life. He is not somebody that is able to, you
know, talk with people and have communication and social
interaction. Mailin was deprived of that. And that is not
fair that he can.

And, so, | understand that on a case-by-case
basis that the capital punishment needs to be kneaded out.

He was convicted of this by a jury of his peers and they also
believed that this crime was so heinous, what he did. And so
to have that conversation, | agree, let"s have that
conversation. But please make sure that next time that we

are given adequate time and that you sincerely listen to the
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victims. Because there are stories that are painful and that
are hard and that are long-lasting and that will last with me
for the rest of my life as well. So thank you.

GOVERNOR SISOLAK: Thank you.

I"m going to take one more down here and then I"m
going to see 1T we"re going to go up north or we"re going to
take a break, depending on the staff.

MS. DIETER: Hi, everyone. This is not my Ffirst
time in the courtroom, but, however, it"s still incredibly
scary every time you come up here. My name is Shaelyn
Dieter, S-h-a-e-l-y-n D-i-e-t-e-r. And I"m a third year law
student at the William S. Boyd School of Law. 1 currently
serve on the steering committee of the National Lawyers Guild
Las Vegas Chapter. And 1 came to localize our disappointment
as a board at the inability to hear the commutation today.

We"ve heard some incredibly profound and moving
and truly devastating stories from victims, which 1 believe
tells us that we need resources allocated to trauma support
and trauma-informed counseling and services for those who are
victims of violent crimes or whose family members are, more
so than we need to perpetuate a barbaric and archaic form of
punishment.

So, | appreciate you all being here and taking

the time to listen to everyone and the board. To be here in
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support of the National Lawyers Guild i1s truly an honor and
we will continue to fight the abolition of the death penalty
here in our state and federally. Thank you.

GOVERNOR SISOLAK: Thank you so much.

Okay. That"s all I"m going to take down south.
How are we doing up north there? Let me ask first, 1If you
could ask staff and I1*11 ask staff down here iIf you want to
take a recess for lunch, If you -- because we"re going to
have a couple more hours of public testimony here. You need
a break? Okay.

Are we good with taking a break up north for 30
minutes and come back at 1:00 o"clock?

JUSTICE HARDESTY: We would recommend a break,
Governor, for 30 minutes.

GOVERNOR SISOLAK: Okay. We"ll take a 30-minute
lunch recess and then I will come back and take testimony up
north. We"re in recess until 1:00.

(Recess was taken)

GOVERNOR SISOLAK: I™"m going to call us back in
to session, please. And now we"re going to take some public
from Carson City. We"ll take them up there i1f you can bring
them forward. |1 can"t see the people.

JUSTICE HARDESTY: They"re lining up, Governor.

There®s probably eight or nine, ten.
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GOVERNOR SISOLAK: Okay. Thank you. We"ll do
about ten of them and then I"m going to come back down here.
We"ve got some more and I"ve got some on the phone.

MS. BROWN: Tonja Brown, T-o-n-j-a B-r-o-w-n,
Advocates for Inmates and the Innocent.

We would like to read a portion of the 2020
interview given by Mr. Fred Steese. We advocates wanted to
let Justice Hardesty know how grateful Mr. Steese is to you
for granting the factual evidence pardon before you retire
from the Supreme Court. Mr. Steese would also like to let
you know how grateful he iIs to the entire 2017 Pardons Board,
with the exception of the former Attorney General Adam
Laxalt, for exonerating him for a crime that he did not
commit.

He 1s especially grateful to the former District
Court Judge Cadish, who 1s now Nevada Supreme Court Justice.

He goes on to say, my name is Fred Steese. In
1992 1 got convicted of first degree murder for a crime I
didn"t commit. 1 spent the last 22 years of my life trying
to get somebody to listen that I was 1nnocent.

Finally, in February of 2013, I got released from
prison. | got found factually innocent by a judge, a real
judge, that stood up and believed in the justice system.

Judge Cadish found me factually innocent.
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He goes on to state Judge Herndon was second
seat, so Judge Herndon didn"t start until the second seat but
he knew 1t was wrong. Herndon knew that 1 was innocent.

They knew new evidence had come to light, everything they
wanted to hide, all the blood, evidence to show the DNA down
through the years they said they didn®"t have or misplaced or
whatever, they said they had it in an evidence vault the
whole time, they didn"t want to turn it over. They knew the
DNA evidence would exclude me.

I don*"t know the whole story with his daughter,
but 1 do know from what 1 have gathered that my case always
bothered him. 1T 1t bothered you, why didn"t you step up?
You"re here to seek justice, not convictions. [I°ve been
waiting for him to apologize to me. 1 mean, iIf it would have
been my issues I would. 1 have not heard anything from him
or Gepheart as of 2020.

The interviewer asked, what would you say to
Herndon if he was In the room. 1 just -- Just what | said.
I"m hoping he sees this, because there"s others too involved,
they hid evidence, not making 1t available to the defense at
the time of trial. You know a man Is Innocent. You"re not
there for convictions. You“re there to seek justice. You're
supposed to be the protector of people, including me. Even

though 1"m a low life of a human, you"re supposed to protect
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me.

All of this evidence out there that shows 1™m
innocent, how come we didn"t get 1t? Am I too stupid and
illiterate about the law and didn®"t know nothing about the
law so I didn"t know what was going on? 1 tried to call my
attorneys about this as much as I could. 1 gave them all the
facts of the evidence.

How does he sleep at night? He"s got kids, you
know, a daughter that 1 asked about. 1 don"t understand.
What 1T his daughter went to prison for something she didn®"t
do and spent the last 20 years in prison for a crime she
never committed? What"s the difference?

Mr. Steese is right, what®s the difference? Only
the Pardons Board can answer that.

He goes on to say for —-

GOVERNOR SISOLAK: 1"ve got to ask to you wrap up
your comments, please.

MS. BROWN: I will. Now, what if Mr. Steese had
a back way prior to finding the truth out about what really
happened In the case? Do we simply just ignore this
injustice? What about folks who have long been convicted and
have passed away prior to being exonerated? Does this
Pardons Board simply turn a blind eye to correcting the

injustice? Only you can answer that.
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We ask that you hold hearings for those who have
maintained their Innocence and have passed away so the laws
of our state will allow petitions for actual innocence
posthumously be heard by the courts.

I"ve also submitted some other documents.
Because, originally, we did have to speak on behalf of the
death penalty but did not have time. Thank you. Have a
wonderful day.

GOVERNOR SISOLAK: Thank you.

MS. HEART: Good afternoon, Members of the Board
of Pardons. My name is Nancy Heart. And I am the president
of the Nevada Coalition Against the Death Penalty.

Before I go on, 1 just want to make clear that
the members of the coalition is a broad group and it does
include members of murdered victim family members who agree
with the coalition®s mission, which is that the death penalty
should be ended.

The coalition is very disappointed In yesterday"s
court decision. We believe that It Is iIncorrect as a matter
of law, given the long, historical precedent supporting the
broad power of commutation.

We are present today because we support the Board
of Pardons commuting the death sentence of those individuals

on Nevada®s death row and we endorse everything that Governor
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Sisolak said this morning In his remarks. The death penalty
is wasteful, ineffective, and does not make us safer. It is
an allocated practice and there is a ground well of support
across the state and around the country that it is time to
end 1t.

We have the ability -- We don"t have the ability
to obtain the drugs necessary to carry it out. So, as the
Governor mentioned this morning, it is a false promise to the
victims and the victims®™ family members, | mean, of those who
have been murdered.

We must find ways for all victims -- for all
victims of violent murder to better support their needs than
simply offering them the death sentence as an option for
closure. There are many other murder victim family members
who don®"t have the death penalty but still have lost a loved
one in often vicious and definitely violent ways.

So, again, we regret the decision yesterday that
prevented this body from considering the commutation of the
death sentences of those on death row and who remain in
support of this board®s authority to commute and we
wholeheartedly encourage you to do so at another opportunity
soon. Thank you very much.

GOVERNOR SISOLAK: Thanks for your comments.

MS. GEDNEY: My name is Dr. Karen Gedney. 1 was
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a senior physician for the Nevada Department of Corrections
from 1987 to 2016. And I was placed there actually by the
National Health Service Board because it was under manpower
shortage. So I had a four-year sentence and 1 decided to be
a lifer.

The reason 1 want to talk about death penalty
from my perspective is as a physician and a person who thinks
of 1t holistically, 1 was never prepared for two years in to
my sentence to be ordered to give the drugs for execution.
And 1 refused. The prison was not happy about that. And
that was on Mr. William Thompson. And they were looking for
someone else, so they had to go outside the system to get a
doc. And some people will do anything for money. And he
wrote the three drugs for the execution.

I was never the same or thought about the death
penalty until 1 was put In that position. And I think
people, whether you"re from the victim®s side or the legal
side, they don"t think about 1t until it happens to them.

And I"m a holistic thinker. 1"m an internal
medicine specialist. 1 look at the whole thing. And, what I
look at 1s I look at victims who suffer and I realize for the
psychological field that they suffer the most when they do
not forgive. And I know that®"s unbelievably difficult. But

you can see how that consumes them for the last 30 years.
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The other thing is 1 look at the legal side,
where they make mistakes. They also, 1If you look at where
death sentences occur and you look at the country and
counties, the prosecutors, is incredibly unequal. 1 look at
does i1t deter. It does not. This 1Is why no other western
industrial country in the world does death sentences.

And 1 really appreciate that the Governor put
this on the table. 1 just wish that everyone, 1 think on
both sides, had preparation to really talk about 1t. Half
the states iIn this country have come to the conclusion to end
the death penalty.

And the reason 1 stayed all of those 30 years was
to protect the Inmates against abusive power. 1 had iInmates
who 1 took care of for terminal cancer who were on death
sentence. And they wanted -- certain factions wanted me to
keep them alive with the horrible terminal cancer so that
they could be executed. And that sort of revenge, I always
think of the proverb, you want to do revenge, it"s not only
one grave, it"s two. Thank you.

GOVERNOR SISOLAK: Thank you.

Next speaker.

MS. CHANSELLE-HARY: Hello, ladies and gentlemen
of the board. My name is Melissa Chanselle-Hary. That"s

spelled M-e-1-i-s-s-a C-h-a-n-s-e-I-1-e hyphen H-a-r-y.
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In three weeks time, 1 will be a certified death
doula. A death doula is a vital person In preparing one"s
death bed. Now, in most cases, we can"t control how or when
we die. But we can control how prepared we are emotionally,
spiritually, socially, logistically, and financially. It"s
really the social work of death.

In my market research and in my learning in the
past several months, I°ve been interviewing and speaking with
family members of victims of violent crimes. | have spoken
with victim advocates, social workers, people who have been
incarcerated, and other death workers.

As a death doula and a recovered Catholic, |
oppose the death penalty in all circumstances, and | support
commuting death penalty sentences to life without parole.

The practice and the process of the death penalty
i1s a direct conflict of human rights and human dignity. It"s
not applied in a consistent manner. When location and the
race of the victim weigh the most in designing who gets the
death penalty, | struggle to understand how that"s just.

Having worked as a court appointed special
advocate, 1 have seen firsthand how unaddressed poverty,
trauma, mental illness, and addiction feed individuals iIn to
the carceral system. We"re expecting the carceral system to

act as a Band-Aid for the crevices or cracks and fissures
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that are buried In the process. The death penalty cannot be
a stopgap for a flawed system.

And for those whose families have been taken from
them, 1 understand that the pain is seismic and disoriented
based on my interviews. 1"ve spoken directly to victims and
family members who have said an execution does not give them
closure. The repetitive notifications, the false starts, and
the last-minute rescheduling are taxing. It affects directly
their health and their life span.

I think there are ways to provide victims and
survivors with a sense of safety and justice without the
death penalty. |1 know it"s not necessarily on the table
right now, but I believe Nevada in the future has the
opportunity to do what it does best. We"re in a unique spot
to blaze our own trail. Thank you.

GOVERNOR SISOLAK: Thank you very much for your
comments.

MR. ZOBER: Good afternoon. My name is Rabbi
Benjamin Zober, R-a-b-b-1 B-e-n-j-a-m-i-n Z-o-b-e-r. And
while 1 am currently a congregational rabbi 1n Reno, before
that, I was an attorney. |1 did both trial work and death
penalty appeals. So I have given a lot of thought to the
death penalty, i1ts morality, and its role in the justice

system. And the inescapable conclusion that 1 have come to
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is that 1t 1s both immoral and unjust.

And, as | stand here today under Lady Justice, |
would like to talk a little bit about justice. There is a
passage from Deuteronomy that many of you are probably
familiar with. It is known in some circles as a lawyer"s
creed. Tzedek, tzedek tirdof. Justice, justice shall you
pursue.

As we often see, the doubling of this word, as we
know in the bible it"s sometimes a bit sparse, so when we see
one word twice, we"re supposed to take note. And It gives us
the indication that justice is of paramount importance.

And so when we look at our system and we look at
the death penalty and we see the disparities and the other
inequities that many people have mentioned, and I"m sure that
many of you have read In many spaces, we see that justice is
not being served, that there iIs no justice when an innocent
person is convicted and executed. There®s no justice for a
family of victims when the right person is not found and they
are left for years or even a lifetime looking for closure and
healing. There i1s no justice when the people who are
convicted are convicted largely because of who they are,
their race, their socio and economic status, or the
misfortune of matching the victim and the perpetrator or even

the place that they live.
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Which brings us to the second part of that
quotation, tirdof. You shall pursue. It Is not enough to
love justice or want justice, but It is something that we
actively must chase down. We must work for it. And 1 stand
here 1n a room full of people who have dedicated their lives
to that very act.

And 1 know that commuting the death sentences of
the people on death row in the State of Nevada is not
something that can simply just be done with the stroke of a
pen or even in this case with a few votes. But It is
something that is far too important to let sit or let pass
by.

And so I urge all of you to engage iIn that
pursuit of justice and to find a way to make sure that
justice i1s done for the people on death row in this state.

GOVERNOR SISOLAK: Thank you, sir.

MR. COTE: Thank you, Governor and Members of the
Board. My name is Nicholas Cote, N-i-c-h-o-l-a-s C-o-t-e. |
am here on behalf of Conservatives Concerned About the Death
Penalty, a network of conservatives question a system that iIs
marked by inefficiency, Inequity, and Inaccuracy.

In light of the board®s previously announced
agenda item, which I know is no longer on the agenda, |

wanted to share today some reasons why conservatives, a
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growing number of conservatives, are questioning capital
punishment. First, the risk of executing an 1nnocent person
iIs real and unacceptable. Government can never be perfect.
But an error in this area of public policy can mean the
taking of an innocent person®s life. For matter of life and
death, one irreversible mistake 1s one too many.

Second, capital punishment i1s arbitrarily and
unfairly administered by government. Not justice. But
geography, race, poverty, and the broad discretion of the
prosecutor to determine whether an individual can be
sentenced to death. Disparities In sentencing suggest that
some lives are worth more than others and undermining public
trust in the legal system.

Finally, the death penalty is a wasteful and
expensive government program that fails victims®™ family
members and does not improve public safety. Many death
penalty cases prolong family®s pain for years or even
decades, only for many death sentences to be reversed.

Nevada i1s unable to carry out executions and the
state"s attempts to secure lethal injection drugs have given
rise to legal action by health care companies to protect the
integrity of the supply chain.

The broken death penalty system squanders

taxpayer dollars that could be more effectively spent helping
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grieving families heal and investigating unsolved cases. 1
hope the board will consider this. Thank you.

GOVERNOR SISOLAK: Thank you for your comments,

MR. SHEPACK: Good afternoon. My name 1is
Nicholas Shepack, N-i1-c-h-o-l-a-s S-h-e-p-a-c-k. 1 am the
board president of the organization Return Strong.

Our colleagues today will speak more eloquently
than 1 to the number of reasons why we believe that the death
penalty must be addressed both through commutation and
legislation.

What 1 am here to do today is simply to ask you
to heed the advice of the lawyer Brian Stevenson, who is the
head of the equal justice initiative, which is to give
proximate to issues that we"re working on. If you have not
visited Ely State Prison recently, | implore you to take a
tour. |If you have not stood foot inside of death row, I
implore you to spend time on death row. If you have not
visited the new death chamber in Ely, I implore you to visit
these places.

Our policy makers and decision makers often make
these decisions about individuals and places that they have
never seen or have not seen in a very long time.

It 1s a profound experience to step foot in these
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places. | have done 1t. It has changed me. And I am sure
that 1t will have an impact on the decisions that you make
one way or another.

So we humbly ask you to give proximate to the
issues that we"re working on as we move forward In to this
uncertain future and eventually address this i1ssue that has
been pulled off the agenda today. Thank you.

GOVERNOR SISOLAK: Thank you for your comments.

MS. BARAN: Good afternoon. My name is Lilith
Baran, L-i-1-i-t-h B-a-r-a-n. And I"m a policy manager for
the ACLU of Nevada.

For decades, the ACLU of Nevada has made
abolition of the death penalty a cornerstone of our work and
believing 1t to be unconstitutional, both cruel and unusual
punishment, and violation of the right to fair treatment
under the law.

The ability to commute these sentences would have
been a major civil rights victory for the State of Nevada and
common sense solution towards addressing the proximities of a
broken system, rather than continuing to experiment with
lethal drug cocktails or assessing and disproving argument
that the death penalty deters deadly crime.

We hope that the future allows this body to

advance society forward by approving commutation and sparing
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lives of dozens of people who face execution by our state.

Many of our members and supporters agree along
with our written testimony signed by nearly every staff
member in our office. We also submitted more than 40 support
comments. And more than a 180 people have signed our
petition urging you to cease this opportunity.

Since 1973, more than 185 people have been
released from death row, with the evidence of their
innocence. An average of 3.94 wrongly convicted death row
prisoners have been exonerated each year since 1973. There
IS no room for error when it comes to taking a human life iIn
the name of justice.

Nevada®s use of the death penalty
disproportionately impacts people of color. Roughly 60
percent of the state"s death row prisoners are people of
color.

People with significant mental 1llness, the
indigent, nearly all of the state"s death row prisoners are
represented by public defenders.

And, despite the state"s seemingly 1nability to
effectuate an execution through lethal iInjection, the state
will continue to vote resources and policy. Nevada built a
new execution facility just a few years ago, even as the

prison population continues to face terrible condition.
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Nevada®s capital punishment system is deeply
broken and incredibly complex. And we hope to continue this
difficult conversation where we go forward in relative peace.
Thank you.

GOVERNOR SISOLAK: Thank you.

I"m going to take three or so more up there and
then 1°m going to go to the phone.

JUSTICE HARDESTY: 1 think we have two in line
there, Governor, so that might do it.

GOVERNOR SISOLAK: Great. We"ll do those.

MS. DIAZ: Good afternoon. My name is Trina
Ramirez Diaz. And I didn"t get notice until I was in the
courtroom that i1t was taken off the agenda.

But I*m just here to make a statement that there
was five families that were destroyed the weekend of Mother-®s
Day 2013. The person also destroyed his own family, so a
total of six. |1 can"t say I can take his life, | can™"t say
you can take the life. But justice did show and give five
death sentences to the individual currently sitting on death
row. Each murder that he committed was heinous, the first
one, the second, and third and the fifth, they were, each one
got worst as he committed murder that weekend.

In that same year of 2013, 1 was diagnosed with

cancer. 1 lost my brother and I lost my father. So 1 can
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see compassion. But, i1f you don®t have remorse for the sins
that you®ve done, how can you say it"s okay, he®s i1nnocent
and don*t let him have the death penalty?

I don"t know law. 1"m not going to say | do. |
can"t say | can say, okay, let me give you a hug and give you
that, you know, because, okay, you killed my brother, but I
had to forgive myself to move forward. It doesn™t
necessarily mean 1 forgive him of the sin of murder.

The only one that can actually give that pardon
to him, my belief, is Christ. That i1s the only one who can
seek that pardon from to have his soul cleansed.

And, 1°m okay, as long as he never gets out of
prison. |If you want to -- If you"re going to revoke it, that
death penalty is no longer in the State of Nevada and 1 did
research when this was all going on almost ten years ago, it
was currently 86 people still sitting on death row, last
person to be sentenced to death was in the early "70s, so
they"re just sitting there. They"re not getting out. We pay
for their service, but they"re still —- they have that
freedom, they can still breathe, they can still interact with
humans.

My brother is gone. He"s never going to come
back. He destroyed his mother, his father, and his younger

brother. But, to this day, every year, she texts or just --
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she tries to reach out to me. So, If that"s my buzzer, 1™m

sorry --

GOVERNOR SISOLAK: That"s okay.

MS. DIAZ: -- but it"s nice, I"ve never stood
the Supreme Court with the Governor of the State. So it"s
great. Yeah. That"s pretty much it. [1°m going to go cry

GOVERNOR SISOLAK: Thank you very much.

Next speaker, please.

MS. CARTLEDGE: Good afternoon. My name is Glynn

Cartledge, G-l-y-n-n, last name C-a-r-t-l-e-d-g-e. | have

prepared remarks. | was only here to listen and learn. And

I have learned a great deal.

I an very sad that this was taken off the agenda.

I think that it"s time for us Nevadans to get rid of the

death penalty. It"s expensive. It"s arbitrary. And I think

that"s my biggest criticism of 1t. And 1t takes the life out

of everybody that is involved, including the doctors, the
people who have to be there, the guards, the victims, the
families of both sides. And I hope that you will consider
this iIn the future. Thank you.

GOVERNOR SISOLAK: Thank you very much.

Okay. Since there"s no one else in line, 1711
come back up to Carson after we do some on the phone. So

guess -- 1 don"t know who can do that for me.

in

no
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JUSTICE HARDESTY: Jason, are we able to connect

people on the phone? We"re working on it, Governor. Just a

moment.

THE CLERK: Maurisa Allen, could you please
unmute.

MS. ALLEN: 1 think I"m unmuted. Can you hear
me?

THE CLERK: Yes.

MS. ALLEN: So I"m Maurisa Allen, M-a-u-r-i-s-a
A-I-1-e-n. I"m actually here on behalf of a victim, a
four-year-old girl that was murdered. 1 feel that taking

people off of the death penalty does no justice for our
family. It was the closure that 1 needed. He took an
innocent life 30 years ago, 31 years ago. And i1t°s really
affected our family to the point that we all suffer from
severe depression, anxiety, to the point that several of us
have tried to take our own lives because we feel like we
didn®t protect her as needed.

I feel like 1T you"re going take the death
penalty away, | feel like 1t should be on a case-by-case
basis. | feel like Melea deserves justice In this. She was
brutally taken from us and 1 feel like the death penalty
needs to stay. He needs to pay for his consequences. She

didn"t get to live. 1 don"t feel like he should be able to
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live. Kitrich Powell was the one who did 1t. And I feel
like he belongs and needs to stay there and that"s how 1
feel. 1 fTeel like justice won"t be served if you take that.
The family just needs closure on this. And that"s how I
feel. Thank you.

GOVERNOR SISOLAK: Thank you very much for your
comments.

THE CLERK: This is the clerk. TB Thompson,
could you please unmute. TB Thompson, could you please
unmute If you"re going to speak.

Okay. We will go on to Tom Collins. Tom
Collins, 1T you"re going speak, could you please unmute.
Thank you. You may proceed.

MS. COLLINS: Hello. Actually 1 am Amanda
Collins. 1"m here with my —- You spell my name A-m-a-n-d-a
C-o-1-1-1-n-s. I1™"m here with my dad and my mom, Tom Collins
and Sue Collins.

I am speaking as a victim of a violent crime. 15
years ago, | was raped at gunpoint by James Biela. Three
months later he would go on and murder Brianna Denison.

My -- The conviction for the charges brought against him on
my behalf served as an aggravating circumstance to determine
that he was iIn fact to be given the death penalty by a jury

of his peers.
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I"m here because 1 was informed on Friday night
that this was added to the agenda. And the manner in which
this has been handled is a violation of the Victim and
Witness Bill of Rights Act. And that declares that crime
victims and witnesses are to be treated with dignity,
respect, and sensitivity.

I would argue that none of that about how this
came about and how I was informed and how this was slid
under —- attempted to slide under the radar did none of those
things for me as a victim of violent crime that is attached
to a man that is currently serving the death penalty in
Nevada.

Further, one of the only rights that 1 am given
as a victim of violent crime is for my privacy to be
protected, unless 1 should decide to forego that anonymity.
I forewent that anonymity years ago when 1 attempted to have
some legislation passed in Reno. Or iIn Nevada, excuse me.

The way this was handled would require victims
who want to maintain their anonymity to either remain silent
or then to forego their anonymity.

I"m all for having this discussion. But, as a
victim, I™m asking the board as we move forward to have this
discussion, do better for the victims that are here. Do

better for us. We deserve better than how this was handled.
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Friday I attempted to call the office for the
Board of Parole. And I was informed by someone who returned
my phone call, or my e-mail, rather, on their private cell
phone that the majority of the office was out of the office.
Timing 1s not lost on me for this to be right before
Christmas.

Further, I just -- I know my time is up. 1 stand
and I agree with Stephanie from Colorado. 1 apologize. 1
forget her last name. And Maurisa Allen. This needs to be
for people who are currently serving death row, this needs to
be a case-by-case basis, much like we just saw during the
parole board hearing of pardon and not a blanket thing done
for every single inmate that is currently serving death row.
Thank you.

And I"m going to defer to my father 1f he has any
statements or my mother.

MR. COLLINS: 1 would just say that as an
attorney who what is practiced for 45 years, primarily in the
civil area, that this i1s not the appropriate forum. Although
Judge Wilson recognized that you have the authority to take
this action does not mean you have either the moral or
ethical -- Ethically you should do something.

You, Governor, tried in two legislative sessions

to abolish the death penalty without success, even though
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your party controlled the legislature by a huge margin. You
then attempted to circumvent that by bringing it up today.

Where this discussion belongs is with the people,
either directly through a referendum, or in the legislature
where they can deal with their representatives and have
hearings held as to whether or not Nevada should continue to
have the death penalty. It should not be a backdoor attempt,
which 1 believe this should be -- has been.

MS. SUE COLLINS: Hello. 1I°m sue Collins. I™m
Amanda®s mother. Mostly 1 just want to say that | agree with
everything my daughter has said. This -- And what my husband
has said. Thank you for your time. We hope you really take
this under consideration in the appropriate way in which to
handle this. Thank you.

GOVERNOR SISOLAK: Thank you.

THE CLERK: This is the clerk. Janet Bee, if
you"re going to speak, you may proceed.

MS. BEE: Hello. I am on -- 1 have been waiting
since noon my time. So I guess 1t"s almost four hours and 40
minutes. 1"ve been on line here waiting. 1 live in Bell
River, Ontario, Canada. And that"s where my Aunt Rose was
born in and from Ontario, Canada.

She went to live out in California years and

years ago. 30 years ago, she was murdered, along with her
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husband. She was 74 years old, and her husband, James, was
80. My aunt®s name was Rose. She was the sweetest woman on
earth, would do anything for you.

Somehow, the man that came In to her life that
was their murderer got in to their motor home, tied their
hands behind their back, bludgeoned them to death, drove
their bodies to Sparks, dumped my aunt"s body iIn to a
dumpster and set her on fire, put her husband®s body next to
the garbage and he was burning with garbage on top of him.

The gentleman that is in prison currently, I™m
sorry, | have no forgiveness for, for what he did.

I"m doing this on behalf of my father, who was my
aunt"s brother, and my mom. They had gone to Las Vegas about
28 years ago for the trials. |[1°ve got the paperwork. 1"ve
got a file. 1"ve been following this for years and years and
years. And when iIs 1t going to end?

This death penalty can*t change. It has to stay.
Thank God you"re not voting on this.

I agree, also, with Ms. Collins, what she just
said about how we were informed. Shame on you. Shame on
you, Governor. That"s all 1 have to say.

And thank you so much to the judge that reversed
the decision yesterday. We"re not going to forget. The

victims here are not going to forget. We"re going to keep
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pressing. We"re going to stick together and press for this
to not be forgotten. Thank you.

GOVERNOR SISOLAK: Thank you for your comments.

THE CLERK: This is the clerk. Donald Allen, you
may proceed.

MR. ALLEN: Hi. My name i1s Donald Allen,
D-o-n-a-1-d A-I-1-e-n. And 1°m here on behalf of —-- Maurisa
Allen is my sister. [I°m here on behalf because I haven®t had
that closure since the man beat my sister to death. The man
lived with us for three months and I lived through this. And
to come home from school -- And 1 can remember this to a T
every day. Anytime 1 talk about it, i1t goes back to my
brain.

And I think that -- 1 lost you —— And | think
that abolishing the death penalty for everybody is wrong. My
sister was beaten so badly that the man doesn®t belong to be
in society or in life. 1 know it should go case by case.
But, to abolish the death penalty, it"s giving other people
the chance to be able to, like that guy said earlier, kill 20
people and you don"t have to die for it.

And my little sister deserves a lot better than
this man getting life. And, I mean, I don"t even have the
words for 1t. He destroyed so many lives of ours. 1 still

have nightmares. It was 33 years ago. And I don"t even know
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how to —— I"m still going through therapy and I"m on
medication to try to help my PTSD from it.

And the one -- 1 heard the one lady say that you
need to forgive and it helps. But that"s a choice that you
make. And I can"t forgive. What I seen was horrendous. And
I wish that you guys could all read, like, everything that
happened and pretend that were you in my shoes and seen what
I seen and went through what 1 went through. |1 think that"s
very important for people to understand.

People that haven®"t had this happen don"t have a
clue. They didn"t go through 1t. They didn"t -- They didn"t
have to endure anything like this. Life has changed. And,
as a victim, I just got thrown around from one group home to
another and 1 had to pay consequences for something 1 didn"t
do.

And 1 just think that abolishing the death
penalty all the way around is wrong, very wrong. And 1 think
it should be case by case. Because my sister, Melea,
deserves justice. And, whether the death penalty is inhumane
or not, to me i1t doesn"t matter. It was inhumane for him to
beat my sister to death. And, when they get a shot, that"s
the easy way out. He doesn®"t have to go through what my
sister went through. And I believe that criminals do stuff

like that, they should have to endure the same thing. That

57

0057
CAPITOL REPORTERS (775) 882-5322

AA0114




© 0 N o o b~ w N P

N N N NN P R R R R R R R R
N W N P O © ©® N O 00 M W N P O

would deter people from doing things like they“ve done, like
what happened to my sister.

That might seem really cruel and inhumane. But I
still have to live this every single day. And 1°11 never
have my sister back. She was four. And she did nothing
wrong. That"s all.

GOVERNOR SISOLAK: Thank you very much for your
comments.

Do we have anymore on the phone?

THE CLERK: This i1s the clerk. The only person
we have remaining is TB Thompson, who did not respond
earlier.

GOVERNOR SISOLAK: That"s, 1 think, staff of the
attorney general®"s office.

THE CLERK: Okay. Thank you.

GOVERNOR SISOLAK: Thank you.

Okay. We"re done with the phone comments. 1™m
going to come back to Clark County here.

MS. COOK: Hi. My name is Melonae Cook,
M-e-1-0-n-a-e C-0-o0-k. 1"m here today as a victim of a
triple homicide. My mother and my two young sisters were
murdered, bludgeoned to death, and strangled.

I come today to say where is the pardon for them.

They didn™"t get a pardon. They were not afforded the

58

0058
CAPITOL REPORTERS (775) 882-5322

AA0115



© 00 N oo 0o B~ W N P

N N N NN P B R R R R R R R R
N W N BP O © 00 N 0O 00 M W N B O

opportunity to stand in front of you and say 1 don"t want to
die today. They were not afforded the opportunity to live
11,765 days that it"s been since they have been killed. They
were not afforded that ability, that right, that privilege.

The death penalty, 1 have no —— | don"t have
no -- no —— just, you know, 1 don"t care whether we kill them
or we don*"t, honestly. But he was tried In a court of law
and that was the decision that was determined by his peers.
And they determined that he should die. And I"m for that for
him.

IT you"re going to change it, change i1t for the
people who are now what happens today. Don®"t change it for
the people who have already been through this and already
have settled with that decision In their heart. That takes
away from them. They don"t get the -- their victims or my
family did not get the right to say | don"t want to die
today. And, those people on death row standing, asking for a
pardon are saying I don®"t want to die. 1 want to die by
natural causes iIn the prison, be as i1t may. That"s not fair
to the victims. It"s just not fair to the victims.

What happened on October 5th, 1990 changed -- i1t
didn"t change my family. It ruined my family. My family has
been destroyed on that day. It was destroyed by a man that

we trusted and loved and we called father. He is now on
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death row called an inmate to be executed. 32 years he"s
been sitting on death row. Longer than my 12-year-old
sister, my 20-year-old sister, who was due to be married 30
days later. The day we notified everybody that she had been
murdered was the day they got their wedding invitation in the
mail.

So, please for us and for those that are on death
row, don*"t change it for them. If you want to change it for
the people in the future, go ahead. But don"t take that
little bit of satisfaction or -- not satisfaction, but, you
know, calm that we have. Some relief that we have. Don"t
take that away from us. Because we can"t get our family
back. We can"t get their lives back. These people did what
they did. They have to suffer the consequences of their
actions. Thank you.

GOVERNOR SISOLAK: Thank you for your comments.

MR. BETTENCOURT: Hello. Good afternoon. My
name is Mark Bettencourt, M-a-r-k B-e-t-t-e-n-c-o-u-r-t.

Good afternoon, Governor and Members of the Board.

I"m here today in a couple of different hats.

I"m the campaign director for the Nevada Coalition Against
the Death Penalty, 1"m a board member with Return Strong, but
I want to speak to you all today not of those sort of facts

and statistics that you all have heard, but also to speak to

60

0060
CAPITOL REPORTERS (775) 882-5322

AA0117




© 00 N oo 0o B~ W N P

N N N NN P B R R R R R R R R
A W N P O ©O 00O N O O b W N +— O

you as the son of two people who have been iIncarcerated and

someone whose uncle was brutally and violently murdered. So
I an coming to you all to speak to the reality of the death

penalty and not the philosophy of the death penalty that we

have In Nevada.

The reality is that most of these cases are at
least two decades old. The reality is that we do not have
the logistics to move forward with an execution. We do not
have the drugs or the protocol clarified in the courts right
now. And we also know that you are far more likely to
receive the death penalty in Clark County than you are in
White Pine or Elko County. And, therefore, we have a death
penalty statute that only targets people who are in those
large population centers in Clark County and in Washoe
County.

But 1 want to speak personally about the fact
that we are wasting millions of dollars on these cases on a
sentencing structure that we know we cannot move forward with
and have not been able to move forward with in nearly two
decades. And I ask you as someone with a family who lost for
me 1t was an uncle. And I turn older than he was when he
died this coming year.

And, Uncle Mike, his crime was never solved. He

was left brutally mutilated on a highway in Missouri and was
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never found -- his case was never resolved. The DNA evidence
was never tried. And 1 know that this iIs not a rare
occurrence. 1 know that there are victims of crimes and
murders that are unsolved all across our state and across our
country.

And, so, as we continue these conversations —-
And 1 am grateful for you, Governor Sisolak, and 1"m grateful
for the board that we"re even having this conversation,
because | know there are better uses of our resources. There
are better uses of our state"s money and there are better
uses of our courts to help bring real closure to bring
support to victims and to help create a better justice system
that serves all Nevadans.

Thank you so much for your time today. And I
appreciate you. And, thank you, Governor Sisolak.

GOVERNOR SISOLAK: Thank you.

MR. PIRO: Good afternoon, Governor, Attorney
General, Members of the Nevada Supreme Court. My name is
John Piro, J-o-h-n P-i-r-o. And I"m from the Clark County
Public Defender®s Office. 1"m a chief deputy public defender
there.

This afternoon 1 feel like we"ve witnessed a
tremendous amount of pain and a tremendous amount of

redemption in both Carson City and here. But it makes me
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think, to extinguish the life of another person by killing a
person who is locked up and is not an immediate threat to the
public Is an awesome power and that power must be exercised
justly, fairly, and humanly. And we have shown time and time
again that we have failed at that. We cannot accomplish
that.

The rate of error with death penalty and
prosecution is shocking. It"s one in 8.2 now. It was one iIn
nine. It is now one in 8.2. 1 would not put my child on the
school bus if one In nine school buses were to crash. 1
would definitely not fly back and forth to Carson City for
the legislative session on Southwest if one in nine of those
planes were to crash.

And Nevada is not immune to that. We have our
own cases. We have Mr. Steese, Ms. Loboto, Ms. Woods,

Mr. Berry, Mr. Miranda. We are not immune to that rate of
error iIn our prosecution.

How we treat the disfavored, the poor, the
condemned and the iIncarcerated doesn"t just say something
about them. It says something about us too.

The arc of the moral universe is long. But as we
learned from my hero, Martin Luther King, it"s not going to
bend towards justice unless we bend i1t there. And we

continue to refuse to have the conversations that move us
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forward on this topic. And sometimes i1t feels like we"re
jJust screaming in to the void.

When i1t"s all said and done, 1 think we won™t
remember the bars of the opposition. We will certainly
remember their pain. But we will also remember the silence
of our friends on this topic.

The criminal justice system is filled with pain.
And to continue to use pain as a hammer to cure pain seems
like such a barbaric way to try to solve our problems.

We are all 1n need of unmerited grace. And the
thing about grace is that i1t seems unfair until we need it
too.

So I hope that we continue to have these
conversations. And the Clark County Public Defender®s office
will be more than willing to continue this conversation.
Thank you.

GOVERNOR SISOLAK: Thank you.

MS. ASLAM: Hello, Members of the Board of
Pardons. My name is Shanzeh Aslam, S-h-a-n-z-e-h A-s-1-a-m.
I an a conmunity organizer and an economic justice program
manager with the Progressive Leadership Alliance of Nevada,
partners with the Nevada Coalition Against the Death Penalty.

We believe the death penalty continues to

conclude that there is no evidence that it improves public
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safety. The death penalty has also been unfairly and
unjustly applied against Nevada®s most marginalized
population, people of color, especially black men,
individuals with histories of childhood trauma and abuse, and
those with severe mental 1llness and brain injury. Black
people make up only ten percent of the population in Nevada
but make up 35 percent of Nevada®s death row. There is
something deeply wrong with these numbers.

Additionally, people sentenced to death iIn Nevada
have always been far more likely to die in prison than to be
executed. Approximately half of all death sentences have
been overturned by the courts and only one person has been
executed against their will In 45 years. The people on death
row are therefore essentially In the same position as those
sentenced to life without the possibility of parole, but we
are devoting a vast amount of extra resources to them.

We must end wasteful spending on the death
penalty and instead invest in effective violence prevention
solutions to promote community safety and support victims of
crime.

Our criminal justice system should respect the
inherent dignity and work of every person. | cannot imagine
the grief and pain of all the families of victims that have

carried -- that they have carried. And some in some cases
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for many decades. Families of victims have diverse views
even within the family sometimes. This decision will be
applauded by some family members and will be disappointing to
others when the decision is made.

We must work to support all families and all
victims i1n their healing. We must offer more than the false
hope of an execution that will never happen. We must do
better by providing tangible services. We need
trauma-informed services to help break the cycle and systems
of violence that exist In our communities.

The death penalty is at odds with the poor
tenement of human dignity and human rights. We must move to
commute all sentences of death. Thank you.

GOVERNOR SISOLAK: Thank you.

MS. LIEBERMANN-PARRAGA: Hello, Governor,
Attorney General, and Members of the Board. My name 1is
Maria-Teresa Liebermann-Parraga, M-a-r-i-a hyphen T-e-r-e-s-a
L-i1-e-b-e-r-m-a-n-n hyphen P-a-r-r-a-g-a.

And 1 didn"t think I would speak today. And,
then, when i1t was pulled off I thought, great, 1 don"t have
to speak today even though I signed in.

But 1°m here as someone who grew up with this
topic, even though 1 haven®t been affected by crime, but 1

grew up in a Catholic school and I was an alter girl and so
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we talked a lot about dependence of the faith and this is a
pretty big one. And I remember being sort of a devil~s
advocate. 1 was raised by the nuns in the school and always
wondering are we right on this though, doesn"t someone that
does something so terrible deserve something like that, an
eye for an eye. And then I would be reminded that Christ,
who suffered on the cross, said forgive them, for they know
not what they do to the people who were putting him on the
cross and killing him.

And 1 was also a contrarian. And, for a while, |
was, like, that"s one of the things that 1*m not with on the
church. But I now, In sitting back, looking back at all of
those wise words, and what the rabbi mentioned is what I was
constantly being told to remember whenever we were studying
the bible or the priest was telling me a little bit about his
opinions on this.

And it"s that we are pursuing justice by having
these discussions. We are pursuing that one word that was
mentioned twice, which iIs rare in spirituality, and in trying
to figure out this human experience that we"re all iIn.

And, 1 guess the reason why 1 still came up here
was to thank you, Governor Sisolak, for pursuing that for
personifying that pursuit. Because, even though victims are

opposed, we"re getting to hear from them and their side and
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we"re hearing from people who have -- are willing to hug
someone who took someone from them, and this is the pursuit
of that justice that we must continue. And I hope we can
continue that and I hope that we can see how there is
something supremely broken iIn our system, where maybe we
should allocate resources to helping the people that are left
with a broken family, left with people no longer in their
family instead of continuing something that is not a
deterrent. Thank you.

GOVERNOR SISOLAK: Thank you.

MS. HENDERSON: Hello. My name is Ellesse
Henderson, E-I-l-e-s-s-e H-e-n-d-e-r-s-o-n.

My sister was murdered four years ago. |1
understand the pain and anger that we heard from many
victims® families today. My nephew was four years old and
he*1l grow up without a mom.

But the death penalty is not the answer for my
family®s pain and anger. Mental health treatment, resources
for children in crisis, and education is the answer. IT the
person who killed my sister had received those resources, my
sister would still be here today.

Thank you, Governor Sisolak, for starting this
conversation. | urge the board to continue this conversation

and commute the death sentences in Nevada. Governor Sisolak,
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iT you are able to reset this issue before your term ends, |
urge you to do so. Thank you.

GOVERNOR SISOLAK: Thank you.

MS. THOMAS: Good afternoon. 1*m Jonell Thomas,
J-o-n-e-1-1, last name T-h-o-m-a-s. [I"m a Clark County
special public defender. My office employs 20 attorneys and
we spend a lot of our time fighting against death penalty.

I want to join in the comments of others who have
spoke in opposition today. But I would also like to talk
about another aspect of this work. 1"m going to start way
back, when I was 1n fifth grade, sitting on a bench iIn
elementary school, when 1 don"t know what staff
administration was thinking, but we watched the execution of
Gary Gilmore with a firing squad in Utah, which is where |
grew up- You couldn™"t see the shooting. But you heard the
shots and we knew what was happening. And that experience
framed much of what 1 spent my future doing, which iIs
fighting against the death penalty. And, 1 don"t always have
the best memory, but I remember that vividly.

And, more recently, 1 look at the toll that this
takes on everyone involved In the process. My 20 attorneys,
nine investigators, two mitigation specialists, my staff, my
friends of the federal public defender"s office, court staff,

I"ve read the stories and seen interviews with prison staff
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from the specialty hearings of the Death Penalty Act of the
states, Alabama especially, where people who were forced to
participate in execution have suffered great, great
consequences.

My staff works tirelessly on these cases. And
the amount of lack of self care because you think you have to
spend every second of every day trying to fight for your
client®s life, that is a burden. And it iIs a burden that we
take on lightly because this work is important and we will
continue to do this work. If there were some benefit to
this, perhaps i1t would be worth i1t. But we"ve been doing
this for 50 years, since the modern era of the death penalty,
since Furman and Greg in the US Supreme Court, 50 years of
tinkering with machinery, trying to come up with something
that 1s fair and equitable and that has purpose.

But, 50 years later, 1t"s only getting worse.
It"s a failed experiment. Putting people in prison for life
without Is a very harsh penalty. It serves every purpose
that a death sentence will serve, without that added extra
strain and heartache on everyone involved in the process. |
look forward to the day that we no longer have the death
penalty In Nevada. Thank you.

GOVERNOR SISOLAK: Do we have anyone else 1In

southern Nevada wishing to speak on this issue? Anyone else
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wishing to speak that has not spoken? Nope. Okay.

Do I have anybody else in Carson City to speak?

JUSTICE HARDESTY: 1 don"t believe so, Governor,
no.

GOVERNOR SISOLAK: Okay. Do we have anybody else
on the phone? No.

EXECUTIVE SECRETARY DAVIS: No.

GOVERNOR SISOLAK: Okay. Then I™m going to close
public comment on this and 1*m going to make a few brief
remarks and ask my colleagues 1If they want to make any
remarks.

I appreciate everybody taking the time and the
courage and the patience to come forward and to speak and to
reflect your viewpoints.

There was never any attempt to make this a
backdoor move. The reason i1t was done now Is that my term is
up In two weeks and | wanted to begin some discussion. This
iIs what 1t"s about. It"s not about setting anybody free.
It"s about having the discussion about an extremely iImportant
issue that we are facing.

The heinous nature of the crimes that we heard
from some of the victims®™ families iIs just -- | can"t even
put in to words how I feel about that. But I don"t think

that they should be given false hope that there®s going to be
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a death sentence carried out. 1 mean, you hear people say
that this happened 30 and 40 years ago. That"s really
bothersome. 1 mean, It"s not justice for anyone, when it
comes to 30 or 40 years ago a crime was committed and we"re
still here today and nothing has happened as a result of
that. So 1t doesn"t matter that they were given the death
penalty, when 1t"s the same as being incarcerated without the
possibility of parole. And, in the meantime, we"re spending
countless state dollars and resources and providing people
with false hope that simply doesn"t exist. It simply doesn"t
exist. We do not have the wherewithal to carry out a death
sentence. We don"t have the facilities. We don"t have the
drugs. So it can"t be done. And that"s the reality. That"s
what we"re facing. So my hope is that I leave this board
that bringing i1t up will encourage the legislature to have
the discussion, to have the discussion with the various
groups of the people that are supportive of the death penalty
and what they feel to the people that aren®t supportive of
the death penalty and what they feel and they have this
discussion. And, whether i1t"s the legislature, whether it"s
a referendum that"s put on the ballot that everybody can vote
upon, or whether it"s the Pardons Board, 1 would hope that
somebody, some group would take the initiative and show the

difficult -- handle the difficult decision that at some point

72

0072
CAPITOL REPORTERS (775) 882-5322

AA0129




© 00 N oo 0o B~ W N P

N N N NN P B R R R R R R R R
N W N BP O © 00 N 0O 00 M W N B O

needs to be addressed. We can®"t keep kidding ourselves by
putting 1t off and not having the discussion.

So that was my hope in doing this. 1 appreciate
everyone that came here. | appreciate everyone that poured
out their hearts and told their stories, because i1t means a
lot to me and I"m sure 1t meant a lot to the other board
members. So I thank you for that. But I want to make It
clear in my public comment that that®s what my hope was.

That"s what my hope is. And that"s what | want to see

happen.

So, do 1 have anybody else that wants to say
anything?

Anybody up north?

JUSTICE HARDESTY: |1 don"t think so, Governor.

GOVERNOR SISOLAK: Okay. And no one down here.
Okay. Then 1 want to take -- We have no further public
comment.

I want to thank all of you for being so patient
with me —- This will be my last Pardons Board meeting -- on
this board in terms of educating me, on the functioning of
the board, the law. Normally I just go to my daughter for
legal advice, but 1 come to the Supreme Court Justices to get
legal advice. And I thank you for how patient you all have

been with me in terms of working my way through that.
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And, with that, 1*m going to close the meeting.

JUSTICE PARRAGUIRRE: Governor, before we
adjourn, can I have just one moment? You all know Justice
Hardesty is retiring.

GOVERNOR SISOLAK: Oh, yeah, I forgot.

JUSTICE PARRAGUIRRE: And this i1s his very last
Parole Board hearing -- Pardons Board hearing. And 1 just
want to say -- 1 want to recognize him. He has been my
trusted colleague and my dear friend. And, for 18 years 1"ve
sat next to him on this board, and 1 can say without
reservation or hesitation, he"s the most dedicated,
energetic, and productive member that this board has ever
seen. And 1 know he puts his heart and soul in to every one
of these meetings. And to say that his voice will be missed
IS an understatement. So, Jim, thank you for your service
and dedication.

JUSTICE HARDESTY: If I may have the privilege.
Governor, 1 just wanted to thank Ron for his kind remarks.
And 1 want to thank the staff that has ordered this board.
They have spent most of their time that | know of
understaffed and overwhelmed with backlogs, incredible folks
seeking relief. And 1 am so thankful to Governor Sisolak for
moving these agendas forward. But 1 especially want to thank

the voters of Nevada who amended the constitution, assured an
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increase In the number of Pardons Board meetings. There were
probably ten years where we only met once or twice. And you
can"t get through the horrific backlog that exists of these
cases, all deserving, well, not all deserving, but many
deserving people who should be able to come before the
Pardons Board, seek an act of clemency and grace.

But the staff carried on. Denise, you®"re a
champ. We"re very fortunate to know you and have worked with
you and your team. |1 want to thank you. And I want to thank
the Supreme Court staff, who has just been amazing for the
technical side across the board.

And 1*m really proud to serve with all of the
Pardons Board members that 1"ve had the privilege to serve
with, General Ford, Governor Sisolak, all of you have been
tremendous. Governor Gibbons, bless his heart, took the
initiative to undertake pardoning those who were in the
prison system that were illegal aliens or undocumented,
whatever you want to use, whatever term, who had
substantially served most of their sentence. And, working
with the US Attorney®s Office, we cleared out 106 folks from
the prison to be able to return them to their country of
origin.

I also want to thank Governor Sandoval, who as an

attorney general had one point of view but as a governor had
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quite another point of view and was very proactive in trying
to recognize the importance of the Pardons Board and its role
under our constitution.

So, to all of those folks and many, many more, 1
offer my thanks and my appreciation for all that you have
done.

And, I will say this, 1 am excited for the future
of the Pardons Board. The justices who currently serve are
extraordinary people. And anybody who watches this board and
doesn"t think for one second that these people aren™t
extraordinarily prepared, you®re wrong. And we are reading
mountains of material to prepare for these meetings. And
each one of these justices will be terrific carrying forward.
And 1 look forward to the future service of Justice Linda
Bell and Pat Ely. So thank you. |1 appreciate the comments.

GOVERNOR SISOLAK: Thank you, everybody. We are
adjourned. Oh, you had comments? Go ahead. Now I see you.

JUSTICE CADISH: 1 appreciate that. |1 guess I
have to stand up and wave my arm. 1 just -- | did want to
thank you, Governor Sisolak. It"s been a pleasure to serve
with you on this board the last four years. So thank you and
you will be missed.

GOVERNOR SISOLAK: Thank you.

ATTORNEY GENERAL FORD: 1 wanted to say that too.
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Aaron Ford. 1I°m sorry. Governor, don®t cut me off. 1 just
want to say thank you so much for your service as well to the
board. These four years have been certainly a learning
experience for me as well. But iIt"s been a pleasure to serve
with you. Thank you so much for your dedication to the board
and to the i1deals of this board. 1 frankly appreciate you
broaching the conversation today. It"s an important
conversation that happens on various different levels,
whether it"s legislatively, public policy wise, or right here
on this Pardons Board. And I appreciate the conversation.

People wonder why I haven®t spoken up, 1"m sure.
It"s because I™m wearing several hats right now, one of which
IS a Pardons Board member. And I1°ve been told by the Court
we"re not going to vote on an issue, fine. In others, I™m
the lawyer for the Pardons Board and I"m the lawyer for the
Governor. And I™m very cautious of what 1 say about the
iIssues that we have to concern ourselves with In that regard.
So 1"ve learned to put that out there as well.

But 1 wanted to acknowledge you for the work that
you put in and say thank you so much for your service. And,
likewise, Justice Hardesty, 1"ve known you, geez, | mean,
probably not longer than many people on this dais, but
certainly 12 years that 1°ve been engaged in the political

arena, you and I served on the Justice of the Peace Selection
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Committee and we served on committees between then and now.
And 1 want to say thank you so much for your service. It"s
always been -- When you speak up, it"s always a well
thought-out statement or consideration on issues on all sides
of the issues and I take your counsel -- I take 1t. And 1
just want to say thank you so much for all that you®ve done
for the people of this state. Thank you for your service on
this board. Thank you for your service on the Supreme Court.
You"re going to be missed in all of those capacities. And,
so, | wish you well in your future endeavors, Justice.

JUSTICE HARDESTY: Thank you, General. |
appreciate your comments.

GOVERNOR SISOLAK: Anybody else? 1°m looking for
waving hands or somebody standing up.

JUSTICE HARDESTY: No. We"re good.

GOVERNOR SISOLAK: Then, again, thank you very
much. Like 1 said, 1 appreciate all the attorneys that have
appeared before us that are in the audience right now. 1
admire the work that you do, studied the law. My daughter
has explained a lot to me. But I°ve had the opportunity to
sit on the Pardons Board with a bunch of lawyers who are
great, brilliant legal minds, and the state is better served
and well served as a result of all the effort and work you

put forward. So thank you all very much.
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Merry Christmas, Happy Hannukah, Happy New Year,
and everything to everybody. We are adjourned. Thank you.

(Hearing concluded at 2:20 p.m.)
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STATE OF NEVADA )
)ss.
COUNTY OF WASHOE )

I, Christy Joyce, Official Court Reporter for the
State of Nevada, Pardons Board, do hereby certify:

That on December 20, 2022, | reported the Pardons
Board proceedings to the best of my ability under the
circumstances;

That the foregoing partial transcript, consisting
of pages 1 through 79, inclusive, includes a full, true, and
correct transcription of my stenotype notes of said public

meeting to the best of my abilities.

Dated at Reno, Nevada, this 24th day of January,
2023.

Christy Joyce
Nevada CCR #625
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l. Introduction

On January 29, 2025, Plaintiffs Zane Floyd and Robert Ybarra filed a
complaint for declaratory and injunctive relief, or, in the alternative, petition for
writ of mandamus. The case was identified as a civil action and was assigned to
Department 9 pursuant to the Eighth Judicial District Court’'s random assignment
system.

On February 4, 2025, the Presiding Judge of the Criminal Division
(Department 10) (hereinafter “Presiding Judge”) issued a minute order transferring
this case from Department 9 to Department 6. The minute order states:

The instant case is the writ case, regarding the criminal case
99C159897, which is a homicide case. As the criminal case was assigned

to Department 6, the instant writ case should be assigned to

Department 6. Pursuant to EDCR 1.31(b)(4) and Administrative Order

17-05 the instant case is being reassigned to Department 6.

Plaintiffs hereby object to the order transferring the case under EDCR
1.60(h), and request the case be transferred back to Department 9 for further
proceedings.l
1. Argument

EDCR 1.60(h) allows a party to object to the reassignment of a case when it
appears the case has been assigned to the wrong division of the court. Plaintiffs

object to the reassignment of this case because the Presiding Judge lacks the

authority to re-assign a civil case, and the administrative order cited by the

1 Cf. Margold v. Eighth Judicial District Court, 109 Nev. 804, 805-07, 858
P.2d 33, 34-36 (1993) (granting writ of mandamus based on Eighth Judicial District
Court’s failure to randomly assign case).
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Presiding Judge does not apply to a civil action filed against a state agency.
Therefore, this case must be transferred back to Department 9 for further
proceedings.

The Presiding Judge lacked the authority to reassign a civil case from a civil
department to criminal department. The Presiding Judge cited EDCR 1.31(b)(4),
but that rule was repealed by ADKT 611, which became effective June 25, 2024.
The authority described in the former rule was transferred to EDCR 1.60(a), and
that rule provides as follows:

The chief judge shall have the authority to assign or reassign all
cases pending in the district court. Additionally, the presiding judges
shall have the authority to assign or reassign cases in their respective
divisions. Unless otherwise provided in these rules, all cases must be
distributed on a random basis.

EDCR 1.60(a) (emphasis added).2 The instant case is a civil proceeding not a
criminal case. Only the Chief Judge or the Presiding Judge of the Civil Division has
the authority to reassign a civil case. See id.

The Presiding Judge also cited Administrative Order 17-05 as the basis for
the reassignment of this case.3 However, AO 17-05 is limited to the assignment of
criminal homicide cases. AO 17-05 applies to “all pending criminal cases wherein a

defendant is charged with a ‘homicide crime™ and provides those cases “shall be re-

assigned to the Homicide Team effective immediately.” Id. at 2. The order also

2 The former rule, EDCR 1.31(b)(4), had the same scope as it permitted the
Presiding Judge to reassign “all criminal cases pending in the civil/criminal division
of the district court.” (repealed June 25, 2024) (emphasis added).

3 See In the Matter of the Formation of the Homicide Team Pilot Project,
Eighth Judicial District Court, Administrative Order: 17-05 (filed April 12, 2017).
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applies to “all new criminal cases wherein a defendant is charged with a ‘homicide
crime™ Id. The order gives authority to “the Homicide Team Case Management
Judge” to “be responsible for intake review and assignment of all homicide cases|.]”
Id.

In contrast, AO 17-05 excludes civil cases from the scope of the
administrative order: “all civil cases assigned to the Homicide Team Judges [shall]
be reassigned among judges hearing civil cases.” Id. at 3.

The instant case is a civil proceeding where Plaintiffs challenge the
constitutionality of the regulations of the Board of Pardons Commissioners on
vagueness and separation of powers grounds. This is not a criminal case. This is
also not a postconviction case challenging a judgment of conviction or sentence, so
this Court does not need to decide what effect AO 17-05 has for those types of
cases.4 It suffices to say for present purposes it was error for the Presiding Judge to
transfer this case pursuant to AO 17-05.

111

111

Iy

4 Plaintiffs note the existence of a writ proceeding pending before the Nevada
Supreme Court where Department 18 denied a request to transfer a death penalty
postconviction matter, and where Department 18 is not a homicide court under AO
17-05. See Nunnery v. Eighth Judicial District Court (State), Case No. 89226
(petition filed August 26, 2024), Document No. 24-30561.

AA0141



10

11

12

13

14

15

16

17

18

19

20

21

22

23

I1l. Conclusion
For the foregoing reasons, Plaintiffs object to the reassignment of this case
and request the case be assigned back to Department 9 for all further proceedings.
Dated this 13th day of February, 2025.
Respectfully submitted,

Rene L. Valladares
Federal Public Defender

/s/ David Anthony
David Anthony
Assistant Federal Public Defender
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on February 13, 2025 a true and
correct copy of the foregoing document was filed electronically with the Eighth
Judicial District Court. Electronic service shall be made in accordance with the
master service list as follows:

Aaron D. Ford

Office of the Attorney General
100 North Carson

Carson City, Nevada 89702
Dgilmer@ag.nv.gov
JWhelan@ag.nv.gov

A courtesy copy of the foregoing was also emailed to the Honorable Tierra D.
Jones (Department 10) at the following email address:
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/s/ Lisa Keller
An Employee of the Federal Public
Defender, District of Nevada
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l. Introduction

On January 29, 2025, plaintiffs Zane Floyd and Robert Ybarra, Jr.,
[hereinafter “Plaintiffs”], filed a Complaint for Declaratory and/or Injunctive Relief,
or in the Alternative, Petition for Writ of Mandamus, and/or Prohibition
[hereinafter “Complaint”]. Therein, Plaintiffs argued that the current Nevada State
Board of Pardons Commissioners, colloquially known as the Pardons Board [the
“Board”], procedures for seeking commutation of their death sentences violate their
procedural and substantive due process rights, and improperly delegate powers to
the Governor and the Pardons Board Secretary.

On March 26, 2025, the Seventh Judicial District Court issued a warrant
scheduling an execution of Plaintiff Ybarra for the week of April 14, 2025. Ex. .
However, executing Plaintiff Ybarra before the allegations in Plaintiffs’ Complaint
are heard would violate their constitutional rights as the United States Supreme
Court has held that state clemency procedures require, at minimum, the basic
elements of due process, and the current Nevada process does not meet this
threshold for capital inmates such as Plaintiffs. See Ohio Adult Parole Auth. v.
Woodard, 523 U.S. 272, 288 (1998) (O’Connor, J., concurring in part and concurring

in the judgment).! Plaintiff Floyd also anticipates that NDOC and its Director will

1 Justice O’Connor’s concurring opinion represents the holding of the Court
because it was decided on the narrowest grounds and provided the fifth vote. See
Romano v. Oklahoma, 512 U.S. 1, 9 (1994). Other courts have agreed that clemency
proceedings constitutionally require minimal procedural safeguards. E.g., Garcia v.
Jones, 910 F.3d 118, 191 (5th Cir. 2018) (discussing Faulder v. Tex. Bd. of Pardons
& Paroles, 178 F.3d 343, 344 (5th Cir. 1999)); Fautenberry v. Mitchell, 572 F.3d 267,
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seek to execute him notwithstanding the same unconstitutional procedures. Both
Plaintiffs Floyd and Ybarra would suffer irreparable harm if their executions move
forward prior to the full litigation of this matter.

Plaintiffs accordingly move this Court for preliminary injunctive relief,
staying their executions and enjoining Defendant Dzurenda from carrying out any
execution of either Plaintiff Floyd or Plaintiff Ybarra before they have had
meaningful access to a constitutional commutation process.

1. Legal Standards

“A party seeking a preliminary injunction must show a likelihood of success
on the merits of their case and that they will suffer irreparable harm without
preliminary relief.” Shores v. Global Experience Specialists, Inc., 134 Nev. 503, 505,
422 P.3d 1238, 141 (2018) (citing Clark Cty. Sch. Dist. v. Buchanan, 112 Nev. 1146,
1150, 924 P.3d 716, 719 (1996)). Courts must also weigh the potential hardships to
the relative parties and the public interest. University and Community College
System of Nevada v. Nevadans for Sound Government, 120 Nev. 712, 721 100 P.3d
179, 187 (2004). The decision of whether to grant injunctive relief is within the

district court’s discretion. Boulder Oaks Cmty. Ass’n, 125 Nev. 397, 403, 215 P.3d

271 (6th Cir. 2009); Workman v. Summers, 111 Fed. Appx. 369, 371 (6th Cir. 2004);
Rhines v. Young, 941 F.3d 894, 895-96 (8th Cir. 2019); Lee v. Hutchinson, 854 F.3d
978, 981 (8th Cir. 2017); Creech v. Idaho Comm’n of Pardons & Parole, 94 F.4th
851, 855 (9th Cir. 2024); Burnsworth v. Gunderson, 179 F.3d 771, 775 (9th Cir.
1999); Duvall v. Keating, 162 F.3d 1058, 1060-61 (10th Cir. 1998); Gardner v.
Garner, 383 Fed. Appx. 722, 726 (10th Cir. 2010); Barwick v. Governor of Fla., 66
F.4th 896, 90304 (11th Cir. 2023); Gissendaner v. Comm'r, Ga. Dep't of Corr., 794
F.3d 1327, 1330-31 (11th Cir. 2015); Hall v. Barr, 830 Fed. Appx. 8, 10 (D.C. Cir.
2020).
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27, 31 (2009); Chateau Vegas Wine, Inc v. Southern Wine and Spirits of America,
Inc., 127 Nev. 818, 824, 265 P.3d 680, 684 (2011).

Additionally, NRS 33.010 states a party may obtain injunctive relief when:
(1) it appears from the complaint “that the plaintiff is entitled to the relief
demanded, and such relief or any part thereof consists in restraining the
commission or continuance of the act complained of, either for a limited period or
perpetually”; (2) it appears “by the complaint or affidavit that the commission or
continuance of some act, during the litigation, would produce great or irreparable
injury to the plaintiff’; or (3) it appears, “during the litigation, that the defendant is
doing or threatens . . . some act in violation of the plaintiff's rights . . . tending to
render the judgment ineffectual.”

I11. Argument

A. Plaintiffs are likely to succeed on the merits.

“A party seeking a preliminary injunction must show a likelihood of success
on the merits of their case.” Shores, 134 Nev. at 505, 422 P.3d at 1241. “While the
moving party need not establish certain victory on the merits, it must make a prima
facie showing through substantial evidence that it is entitled to the preliminary
relief requested.” Shores, 134 Nev. at 507, 422 P.3d at 1242.

Plaintiffs are likely to succeed on the merits of their claims because, as set
forth in the Complaint, due process requires that capital inmates receive
meaningful access to the commutation process and the current Pardons Board'’s

rules and regulations do not meet that bare minimum standard.
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1. The current Pardons Board’s rules and regulations do
not meet the requirements of the basic elements of
due process.

“A prisoner under a death sentence remains a living person and consequently
has an interest in his life.” Ohio Adult Parole Auth. v. Woodard, 523 U.S. 272, 288
(1998) (O'Connor, J., concurring in part and concurring in the judgment). This
protected interest continues to exist even once an individual is sentenced to death,
and continues to be protected by the Due Process Clause—meaning that a state
cannot deprive a death row inmate of their life without due process. See id. at 288—
89. These due process protections extend to the commutation process.

As discussed in the Complaint, the current Board procedures do not account
for the unique circumstances that exist in a capital case and do not provide capital
defendants with clear instructions and definitions, nor do the procedures provide
even the most minimal safeguards as required by the Due Process Clause. Even
something as simple as the opportunity to participate in an interview is missing.
See Creech v. Idaho Comm’'n of Pardons & Parole, 94 F.4th 851, 855-56 (9th Cir.),
cert. denied, 144 S. Ct. 1027 (2024); see also Woodard, 523 U.S. 272, 290 (1998)
(O’'Connor, J., concurring in part and concurring in the judgment). See Complaint at
15-36, 1741-84.

First, Nevada law expressly grants the Pardons Board the power to stay an
execution under NRS 176.415(1), but the Board has no available procedure for
seeking that relief. The administrative code does not state how and where a
condemned inmate would seek such relief. The absence of any guidance is

prejudicial because a second execution warrant provides only three-weeks notice
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from the issuance of the warrant to the execution. NRS 176.495(2). This compressed
timeframe in addition to the absence of an available procedure for seeking a stay of
execution risks the execution of a person who would have otherwise received a
hearing and/or commutation of their sentence if their case was placed on the
Board’s quarterly meeting calendar. See Complaint at 26-27, 1166—67.

Second, the current rules and regulations are so vague that the average
person cannot ascertain what is required of a capital inmate when applying. For
example, NAC 213.120 requires that a capital applicant “has exhausted all
available judicial appeals” but provides no definition of what that means as a
precondition to seeking commutation. It could be read to apply only to litigation
that impacts the sentence, but could also apply to other forms of litigation a death
row inmate pursues—such as challenges based on incompetency to be executed or to
the lethal injection protocol, which could be ongoing up until the point of death. In
their Criteria for Evaluation of Inmate Applications for Clemency, the Board states
that “judicial remedies must be exhausted prior to being eligible for clemency
review.”2 But again, the Board provides no further guidance on what this provision
means. The Board also does not provide any specific instructions or considerations
for death row inmates. To further complicate things, the Board can decide to ignore
any and all rules and regulations when placing an individual on their agenda to be

heard. NAC 213.055(2). This has created a process in which the Board can

2 See Board of Pardons, Criteria for Evaluation of Inmate Applications for
Clemency, https://pardons.nv.gov/uploadedFiles/pardonsnvgov/content/About/
Criteria%?20for%20the%20Evaluation%200f%201nmate%20Applications%20for%20
Clemency%202023.pdf (last visited Nov. 27, 2024).
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“arbitrarily” deny a capital inmate “any access to its clemency process.” Woodard,
523 U.S. at 289. As established by the United States Supreme Court, this violates
Plaintiffs’ due process rights. See Complaint at 19-25, 152-64.

Third, the current rules and regulations fail to provide capital inmates the
basic access to satisfy the demands of the Due Process Clause. Things such as
“notice of the hearing, notice of the issues to be considered, and an opportunity to
participate in a[ ] [pre-hearing] interview,” are missing from Nevada’s process.
Creech, 94 F.4th at 855 (internal citations omitted). This is prejudicial because the
Board has created a process in which it can deny Plaintiffs’ applications in an
arbitrary and capricious manner such as merely flipping a coin, in violation of his
due process rights. Woodard, 523 U.S. at 289. See Complaint at 33—-36, 7178-84.

Finally, the Board rules do not have any procedures to allow a quorum vote
when there is a conflict, or a Board member is absent for another reason, thus
depriving a death row inmate of access to a full and impartial Board. The number of
Board members is not a mere formality. To receive clemency, an applicant must
receive a majority vote of the total Board. Nev. Const. Art. 5, § 14(7). A missing
Board member can sway the entire process. For example, in McKinney v. Smith,
only seven out of nine Board members were present. While McKinney obtained four

of those votes, because it was not the majority of the whole Board he was denied his
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pardon.3 McKinney v. Smith, 126 Nev. 738, 367 P.3d 799, 2010 WL 3929207 (2010)
(unpublished table disposition). See Complaint at 28-32, 168-77.

When a Board member recuses themselves, or is unable to appear at a
meeting, that vote is then counted against the applicant, thereby creating a higher
burden for said applicant. This is especially concerning for death row litigants like
Plaintiffs because the Attorney General is opposing counsel in federal litigation.
This includes a currently active 1983 action concerning the execution protocol in
which both Plaintiff Floyd and Plaintiff Ybarra are plaintiffs. See Floyd v.
Dzurenda, Case No. 3:21-cv-00176-RFB-CLB.

Attorney General Ford has already shown he will recuse himself if he
believes active litigation poses a conflict for him. During both the 2023 June and
September Board meetings, Attorney General Ford recused himself because the
applicant, Sally Villaverde, had a pending habeas petition in federal district court.
The Attorney General noted that his office was opposing counsel in the matter, and
that was the basis for his recusal.# The prospect of this occurring with a death row
applicant is concerning given their very life could depend on how many Board

members are present.

3 Plaintiffs recognize that this case is an unpublished decision prior to
January 1, 2016, and therefore cannot be cited as authority. NRAP 36(c)(3). This
case is not cited for any provision of law, but only to show to as a factual matter
what occurred in the McKinney case and how a missing Board member can impact a
request for commutation.

4 Nevada Board of Pardons June 2023 Meeting, at 27:08-27:20/2:52:07,
https://pardons.nv.gov/uploadedFiles/pardonsnvgov/content/Meetings/2023/062723
PardonsBoard(1).mp3; Nevada Board of Pardons September 2023 Meeting, at
3:35:16-3:36:00/5:20:18, pardons.nv.gov/uploadedFiles/pardonsnvgov/content/
Meetings/2023/092023_PardonsBoard.mp3.
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It is also a very real possibility as death row inmates are often pursuing
judicial remedies up until the very moment of their execution—including litigating
the very manner of their death. By failing to ensure proper safeguards are in place
to allow an applicant access to a full unconflicted Board by a quorum vote, the
Board has effectively deprived Plaintiffs of access to the full Board they are entitled
to under the Nevada Constitution. Plaintiffs have a protected due process interest
ensuring they “will receive the clemency procedures explicitly set forth by state law,
and that the procedure followed in rendering the clemency decision will not be
wholly arbitrary, capricious, or based upon whim, for example, flipping a coin.”
Duvall v. Keating, 162 F.3d 1058, 1061 (10th Cir.1998) (citing Ohio Parole Authority
v. Woodard, 523 U.S. 272, 289 (O’'Connor, J., concurring)). The Board has failed to
ensure this by providing no safeguards to assure Plaintiffs have access to a full and
impartial Board as explicitly guaranteed by the Nevada Constitution.

The current Board rules and regulations arbitrarily deny Plaintiffs “any
access to its clemency process” and fail to meet even the bare minimum standards of
due process. Ohio Adult Parole Auth. v. Woodard, 523 U.S. 272, 288 (1998)
(©’Connor, J., concurring in part and concurring in the judgment). Plaintiffs have
shown they are likely to succeed on the merits. The current Nevada commutation
procedures do not adhere to the due process principles required for capital

applicants.
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2. The Pardons Board’s rules and regulations unlawfully
delegate powers to the Governor and the Pardons
Board Secretary.

The Nevada Constitution grants the power to commute punishment to the
Board and the Board alone. Nev. Const. Art. 5 § 14(2). The constitution requires a
majority of the Board to take an action, of which the Governor is not required to be
part of as of 2020.5 Id. See Complaint at 36—44, 1185-106.

Despite the Nevada Constitution no longer requiring the Governor to be part
of the majority, the Board's rules and regulations continue to unlawfully grant him
the ability to remove an applicant from consideration without the majority. See
NAC 213.055(4). Permitting the Governor to remove an item from the agenda,
without input from any of the other members, is the functional equivalent of
requiring the Governor’s “yes” vote in order to obtain access to the commutation
process. In both instances no relief can be obtained unless the Governor consents.
This is a clear violation of the Nevada Constitution. Nev. Const. art. 5, 8 14(1).
Allowing the Governor to unilaterally remove an item from the agenda is an
unconstitutional delegation of the power vested in the Board of Pardons. See
Complaint at 27-41, 7191-99.

The Board has also unlawfully delegated powers to its own Secretary. NAC

213.055(1) states that “[t]he Secretary shall establish procedures and criteria for

5 Amy Alonzo, Ballot Question Results: Voters Recognize Same-Sex Marriage,
Narrowly Disagree on State Ed Oversight, Reno Gazette Journal (Published Nov. 2,
2020, at 11:23 PM; Updated Nov. 16, 2020, at 3:45 p.m.), https://www.rgj.com/
story/news/ politics/2020/11/03/election-results-2020-nevada-ballot-measures-voting-
gquestions/6000400002/.
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the selection of applications for clemency to be considered by the Board at the
meeting.” This is a violation of the Nevada Constitution, as the power to establish
the criteria is granted to the Board and the Board only. See Nev. Const. art 5 §
14(2). Moreover, per NAC 213.073 the Secretary has the power to request the
Division investigate applicants and also the power to remove them from
consideration based on the mere belief that something “indicates” the Board is only
“unlikely” to grant a commutation. No provision in the Nevada Constitution allows
for the Board to outsource its procedures and criteria creation to any others, which
effectively denies an applicant access to the procedure—that includes the Board'’s
own secretary. This delegation of power is unconstitutional. See Complaint at 41—
44, 111100-106.

Thus, Plaintiffs have shown they are likely to succeed on the merits because
they have shown that the current Nevada commutation procedures do not adhere to
the due process principles required for capital applicants, and that the Board has
improperly delegated certain powers to the Governor and Pardon Board Secretary
in violation of the separation of powers.

B. Plaintiffs will suffer irreparable harm absent a preliminary
injunction.

“Before a preliminary injunction will issue, the applicant must show . . .
irreparable harm.” Univ. and Cmty. Coll. Sys. Of Nev. v. Nevadans for Sound Gov't,
120 Nev. 712, 721, 100 P.3d 179, 187 (2004). “Irreparable harm is an injury for

which compensatory damage is an inadequate remedy.” Excellence Cmty. Mgmt. v.
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Gilmore, 131 Nev. 347, 351, 353 P.3d 720, 723-24 (2015) (quoting Dixon V.
Thatcher, 103 Nev. 414, 415, 742 P.2d 1029, 1029 (1987)).

Violation of an inmate’s constitutional rights is sufficient to establish
irreparable harm. See Porretti v. Dzurenda, 11 F.4th 1037, 1050 (9th Cir. 2021)
(“[T]he deprivation of a prisoner’s constitutional right to adequate medical care is
sufficient to establish irreparable harm.”); Thomas v. Cnty. of L.A., 978 F.2d 504,
511 (9th Cir. 1992) (“Plaintiffs have also established irreparable harm, based on . ..
finding that deputies’ actions have resulted in irreparable physical and emotional
injuries to plaintiffs and the violation of plaintiffs’ civil rights.”). Moreover,
“[t]orture and death are [] clearly irreparable harms.” Villanueva-Bustillos v.
Marin, 370 F. Supp.3d 1083, 1090 (C.D. Cal. 2018).

Death is unlike any other harm that can be suffered, particularly because it
is final and irreversible. Neither Plaintiff Floyd nor Plaintiff Ybarra can be
compensated adequately through money damages if or when Defendants execute
them in violation of their rights.

Any favorable outcome following a hearing and further litigation on this issue
will be useless for Plaintiffs if their execution(s) are not stayed and preliminarily
enjoined. For these reasons, irreparable harm warranting injunctive relief is

established.
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C. The threatened injury to Plaintiffs outweighs any arguable
injury to Defendants.

When considering a preliminary injunction, courts also “weigh the potential
hardships to the relative parties and others, and the public interest.” Univ. and
Cmty. Coll. Sys. of Nev., 120 Nev. at 721, 100 P.3d at 187.

Here, both the balance of the harms and the public interest weigh in favor of
injunctive relief. In comparison to the irreparable harm Plaintiffs would suffer
should they be executed prior to having meaningful access to a constitutionally
compliant clemency process, the only harm Defendants will suffer is delay in
carrying out Plaintiff Floyd’'s and Plaintiff Ybarra’s executions, a harm that is not
considered irreparable. See Mikohn Gaming Corp. v. McCrea, 120 Nev. 248, 253, 89
P.3d 36, 39 (2004) (citing Hansen A/S v. Eighth Judicial Dist. Court, 116 Nev. 650,
658, 6 P.3d 982, 986-87 (2000)).

While the State of Nevada has an interest in seeing finality in its criminal
prosecutions by executing the sentence of death, a stay of execution will have little
adverse effect and would not cause substantial harm to the State. This is
particularly true when considered against plaintiff's “strong interest in being
executed in a constitutional manner.” Beaty v. Brewer, 649 F.3d 1071, 1072 (9th Cir.
2011).

The public interest weighs in favor of injunctive relief because the public has
no interest in seeing its citizens’ rights violated in the context of the execution

process. See In re;: Kemmler, 136 U.S. 436 (1890); see also Legal Aid Soc’y of Hawaii
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v. Legal Services Corp., 961 F. Supp. 1402, 1409 (D.Haw.1997) (“perhaps no greater
public interest exists than protecting a citizen’s rights under the constitution.”).

Accordingly, the balance of hardships weighs in favor of the imposition of a
stay.
IV. Conclusion

For the foregoing reasons, and those stated in their Complaint, Plaintiffs
request that the Court grant a preliminary injunction, staying both of their
executions and enjoining Defendant Dzurenda from attempting to carry out any
execution before making a final determination whether their due process rights
have been violated by the Pardons Board under Woodard and both the United
States and Nevada Constitutions. U.S. Const. Amends. VII, XIV; Nev. Const. art 1,
§6,8.

Dated this 31st day of March, 2025.

Respectfully submitted,

Rene L. Valladares
Federal Public Defender

/s/ David Anthony
David Anthony
Assistant Federal Public Defender

/s/ Jocelyn S. Murphy
Jocelyn S. Murphy
Assistant Federal Public Defender
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on March 31, 2025, a true and correct

copy of the foregoing document was filed electronically with the Eighth Judicial

District Court. Electronic service shall be made in accordance with the master

service list as follows:

Jessica Whelan

Chief Deputy Solicitor General

State of Nevada

Office of the Attorney General
1 State of Nevada way, Suite 100

Las Vegas, NV 89119
jwhelan@ag.nv.gov

D. Randy Gilmer

Chief Deputy Attorney General

Office of the Nevada Attorney General
Public Safety Division

1 State of Nevada Way, Suite 100

Las Vegas, NV 89119
drgilmer@ag.nv.gov

/s/ Lisa Keller
An Employee of the Federal Public
Defender, District of Nevada
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EXHS

Rene L. Valladares

Federal Public Defender
Nevada Bar No. 11479

David Anthony

Assistant Federal Public Defender
Nevada Bar No. 007978
David_Anthony@fd.org

Jocelyn S. Murphy

Nevada Bar No. 15292
Jocelyn_Murphy@fd.org

411 E. Bonneville Ave., Ste. 250
Las Vegas, NV 89101

(702) 388-6577

(702) 388-5819 (fax)

Attorneys for Petitioners

DISTRICT COURT
CLARK COUNTY, NEVADA

Zane Michael Floyd and Robert Ybarra,
Jr.,

Petitioner,
V.
Nevada Board of Pardons Commissioners,
James Dzurenda, Director, Nevada

Department of Corrections, et al.,

Respondents.

Case No. # A-25-11260-C
Dept. No. #6

Hearing Requested

Exhibit List in Support of
Motion for Temporary
Restraining Order, or, in the
Alternative, for Preliminary
Injunction

DEATH PENALTY CASE
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Exhibit List

6. State of Nevada v. Robert Ybarra, Jr., Case No. CR-0001511, Corrected
Second Supplemental Warrant of Execution, March 26, 2025.

Dated this 31st day of March, 2025.

Respectfully submitted,

Rene L. Valladares
Federal Public Defender

/s/ David Anthony
David Anthony
Assistant Federal Public Defender

/s/ Jocelyn S. Murphy
Jocelyn S. Murphy
Assistant Federal Public Defender
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STEVE L. DOBRESCU

DISTRICT JUDGE

DEPARTMENT 1
WHITE PINE, LINCOLN AND EUREKA COUNTIES

STATE OF NEVADA
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Case No.: CR-0001511 7005 AR 2b P 2124

Dept. No.: 1
ey
—
IN THE SEVENTH JUDICIAL DISTRICT COURT
COUNTY OF WHITE PINE, STATE OF NEVADA
% %k %k sk %k
The State of Nevada,
Platit, CORRECTED
-vs- SECOND SUPPLEMENTAL
WARRANT OF EXECUTION

Robert Ybarra, Jr.,

Defendant.

TO: THE SHERIFF OF WHITE PINE COUNTY, NEVADA, and
THE DIRECTOR OF THE DEPARTMENT OF PRISONS
OF THE STATE OF NEVADA:

WHEREAS on June 24, 1981, the Defendant ROBERT YBARRA, JR., was found guilty by
a duly constituted trial jury of the crime of murder in the first degree of NANCY GRIFFITH,
committed on the 27th — 28th days of September, 1979, in violation of Nevada law, NRS 200.010 -
200.030; and

WHEREAS on June 26, 1981, at the conclusion of a penalty hearing upon conviction for
murder in the first degree by a duly constituted trial jury, Defendant ROBERT YBARRA, JR., was
sentenced to be punished by death as provided by NRS 175.532 - 175.556 and NRS 200.010 -
200.035; and

WHEREAS on July 23, 1981, no sufficient legal cause was shown as to why judgment
should not be pronounced against Defendant ROBERT YBARRA, JR., and accordingly, this Court
pronounced that Defendant ROBERT YBARRA, JR., shall be punished by the imposition of the
death penalty as required and mandated by the laws of the State of Nevada as provided in the

judgment of conviction and sentence against him entered on July 23, 1981; and
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STEVE L. DOBRESCU

DISTRICT JUDGE

DEPARTMENT 1
WHITE PINE, LINCOLN AND EUREKA COUNTIES
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WHEREAS, on March 28, 1984, the judgment of conviction and sentence of death were
affirmed by the Nevada Supreme Court; and

WHEREAS, variously, this Court, the First Judicial District Court of the State of Nevada, in
and for Carson City, the Nevada Supreme Court, the United States District Court for the District of
Nevada, the Ninth Circuit Court of Appeals and the United States Supreme Court have considered
and denied the Defendant's challenges to his conviction and sentence, the most recent denial
occurring in the United States Supreme Court in May 28, 2024, and the most recent denial in this
Court on December 17, 2024, Robert Ybarra, Jr. vs. Jeremy Bean, case HC-2410004, finding his
claims procedurally barred; and

WHEREAS no legal reason exists prohibiting the execution of the judgment.

THEREFORE, IT IS HEREBY ORDERED in accordance with NRS 176.345 - 176.365
and NRS 176.495 - 176.505, the Director of the Nevada Department of Corrections shall (1) cause
the judgment of death to be inflicted by the injection of a lethal drug or combination of drugs within
the confines .of the State Prison during the week commencing on the ﬁ[ﬂday of
H‘ P 37 L , 2025; in the presence of the Director of the Nevada Department of

Corrections; (2) invite a competent physician, the county coroner, a psychiatrist, and not less than six
reputable citizens over the age of 21 years, to be present at the execution, with no other person being
at the execution who has not been invited by the Director. Said date of execution is not less than 15
days nor more than 30 days from the date hereof.

FURTHERMORE, IT IS FURTHER ORDERED that after the execution of this warrant,
a return be made pursuant to NRS 176.365.

HEREIN FAIL NOT.
WITNESS, the Honorable Steve L. Dobrescu this Z c’ dayof ™M A rRc V) , 2025.

TN

DISTRICT JUDGE

L)

ATTEST:

//.7‘.‘\/ 5 :)_:)1/"\{/\
{ S/ S Z;]f/ N 228
N icly&Te‘iS;éﬁheﬁ, Clerk'of the Sourt
C O ‘
N 2
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Electronically

04/09/2025 3
ORDR
DISTRICT COURT
CLARK COUNTY, NEVADA
Zane Floyd, Plaintiff(s) CASE NO: A-25-911260-C
VS.

Nevada Board of Pardons Commissioners, | bepT. 6

Defendant(s)

ORDER RE: OBJECTION TO ORDER TRANSFERRING CASE

Upon review of the docket in A-25-911260-C, Floyd v. Nevada Board of Pardons
Commissioners, the Court notes this matter was initiated on 1/29/25 when a Complaint
for Declaratory and/or Injunctive Relief, or in the Alternative, Petition for Writ of
Mandamus was filed by Plaintiffs/Petitioners, Zane Michael Floyd and Robert Ybarra,
Jr., through counsel of record, Rene L. Valladares, Federal Public Defender. The case
was initially randomly assigned to Dept. 9, a judicial department which does not preside
over homicide cases.

Thereafter, it was determined by Presiding Criminal Judge Tierra Jones that the
instant writ case involves an underlying criminal/homicide death penalty case. As such,
the instant writ case should have been assigned to a department that handles homicide
cases. Accordingly, on 2/4/25, Judge Tierra Jones, acting as Presiding Criminal Judge
and Homicide Team Case Management Judge, and pursuant to EDCR 1.31(b)(4) and
Administrative Order 17-05, ordered the instant writ case reassigned from Department
9 to Department 6.

On 2/13/25 Plaintiffs/Petitioners, through counsel of record, Rene L. Valladares,
Federal Public Defender, filed an Objection to Order Transferring Case under EDCR
1.60(h). On 3/31/25, Plaintiffs/Petitioners, through counsel of record, Rene L.
Valladares, Federal Public Defender, filed a Motion for Temporary
Restraining Order, or, in the Alternative, for Preliminary Injunction. Thereafter, this
matter was referred to the Chief Judge with regard to the transfer of this case from

Department 9 to Department 6.
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EDCR 1.60(h), states, in pertinent part, as follows:

“(h) When, upon motion of a party, or sua sponte by the court, it appears to the

assigned judge that a case has been improperly assigned to the wrong division of

the court, then that judge must transfer the case to the correct division and order
the clerk’s office to randomly reassign the case to a judge serving in the new
division. Any objection to the ruling must be heard by the presiding judge of the
division from which the case was reassigned in the same manner as objections to

a discovery recommendation under EDCR 2.34(f). Disputes concerning case

assignments that remain unresolved shall be resolved by the chief judge.”

The Chief Judge Wiese hereby FINDS the transfer of this matter from
Department 9 to Department 6, by the Presiding Criminal Judge, Tierra Jones, was
appropriate and necessary to carry out the efficient administration of justice.

Accordingly, pursuant to EDCR 1.30(b)(16), EDCR 1.60(h) and AO 17-05, the
Court hereby DENIES the Objection to Order Transferring Case and ORDERS case A-
25-911260-C, Floyd v. Nevada Board of Pardons Commissioners shall remain assigned

to Judge Bluth in Department 6.

Dated this 9t_h day of April, 2025

/w\/‘\/?

_.,s\

7 \\.._,fr

('\.,Ld)

\_..—"/

FAC 35D 5953 8D49
Jerry A. Wiese
District Court Judge
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CSERV
DISTRICT COURT
CLARK COUNTY, NEVADA
Zane Floyd, Plaintiff(s) CASE NO: A-25-911260-C
VS. DEPT. NO. Department 6

Nevada Board of Pardons
Commissioners, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 4/9/2025

ECF Notifications CHU ecf_nvchu@fd.org
Randolph Fiedler Randolph_Fiedler@fd.org
Jessica Whelan jwhelan@ag.nv.gov

J Beesley jbeesley@ag.nv.gov

Kyle Hoyt khoyt@ag.nv.gov

David Anthony David_Anthony@fd.org
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OPP
AARON D. FORD
Attorney General
Jessica E. Whelan (Bar No. 14781)
Chief Deputy Solicitor General - Litigation
Kyle J. Hoyt (Bar No. 14886)
Senior Deputy Attorney General
State of Nevada
Office of the Attorney General
1 State of Nevada Way, Suite 100
Las Vegas, NV 89119
(702) 486-3420 (phone)
(702) 486-3773 (fax)
jwhelan@ag.nv.gov
khoyt@ag.nv.gov

Attorneys for Nevada Board of Pardons
Commissioners, and Their Secretary, and
James Dzurenda, Director of Nevada
Department of Corrections
DISTRICT COURT
CLARK COUNTY, NEVADA

ZANE MICHAEL FLOYD and ROBERT Case No. A-25-911260-C
YBARRA, JR.,

Dept. No. 6
Plaintiff(s),
VS. DEFENDANTS’ OPPOSITION
TO MOTION FOR TEMPORARY
NEVADA BOARD OF PARDONS RESTRAINING ORDER, OR,
COMMISSIONERS AND THEIR IN THE ALTERNATIVE, FOR
SECRETARY, in their official capacities; PRELIMINARY INJUNCTION

and JAMES DZURENDA, DIRECTOR OF
NEVADA DEPARTMENT OF
CORRECTIONS, in his official capacity;

Defendant(s).

INTRODUCTION

“Because clemency is extended mainly as a matter of grace, and the power to grant
it is vested in the executive prerogative, it is a rare case that presents a successful due-
process challenge to clemency procedures themselves.” 59 Am. Jur. 2d Pardon and Parole
§ 37 (2025). Plaintiffs Zane Michael Floyd and Robert Ybarra, Jr. move this Court for a

temporary restraining order (“TRQO”) or preliminary injunction to prohibit Defendants (the
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“State”) from attempting to carry out their executions before this Court makes a final
determination whether Plaintiffs’ due process rights have been violated by claimed
inadequacies in Nevada’'s commutation process. Plaintiffs’ Motion should be denied, as they
fail to meet the factors to obtain a preliminary injunction.

First, Plaintiffs cannot show a likelihood of success on the merits of their newly-filed
Complaint. The Nevada Supreme Court has already rejected arguments similar to those
made by Plaintiffs. Further, the case of Ohio Adult Parole Authority v. Woodard, 523 U.S.
272 (1998), relied on heavily by Plaintiffs, does not support the relief they request. Finally,
other cases have consistently interpreted Woodard to uphold state clemency procedures.
Nevada’s sentence commutation procedures are constitutionally sufficient.

Second, recent events in Plaintiff Ybarra's pending post-conviction appeal—the
Nevada Supreme Court's stay of execution—mitigate the imminence of any irreparable
harm to Plaintiffs. And third, Plaintiffs fail to overcome the strong public interest Nevada
has in seeing its criminal sentences enforced.

ARGUMENT

“A preliminary injunction? is proper where the moving party can demonstrate that
it has a reasonable likelihood of success on the merits and that, absent a preliminary
injunction, it will suffer irreparable harm for which compensatory damages would not
suffice.” Excellence Cmty. Mgmt. v. Gilmore, 131 Nev. 347, 350-51, 351 P.3d 720, 722 (2022).
“[Clourts also weigh the potential hardships to the relative parties and others, and the
public interest.” Univ. & Cmty. Coll. Sys. of Nevada v. Nevadans for Sound Gov't., 120 Nev.
712, 721, 100 P.3d 179, 187 (2004). The State has a “significant interest in enforcing its
criminal judgments.” Nelson, 541 U.S. at 649-50; See also Witter, 135 Nev. At 415, 452 P.3d
at 409 (2019). Here, Plaintiffs cannot demonstrate a likelihood of success on the merits.
They likewise cannot demonstrate that the public interest weighs in their favor. For these

reasons, the Motion should be denied.

1 Because the State has notice of the Motion and the Court has set a hearing for the
Motion for May 8, 2025, the State addresses only the preliminary injunction standard.

Page 2 of 12
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l. Plaintiffs Cannot Demonstrate a Likelihood of Success on the Merits.

Plaintiffs’ arguments relating to the lack of effective commutation procedures is
without merit and unlikely to succeed on the merits. First, the Nevada Supreme Court has
repeatedly rejected challenges to Nevada's commutation procedures. Second, Justice
O’Connor’s concurrence in Woodard does not require the level of due process for which
Plaintiffs advocate. Third, other states have uniformly rejected challenges to state
commutation and clemency procedures in the post-Woodard era.

A. The Nevada Supreme Court Has Rejected Arguments Similar to
Plaintiffs’.

In a recent Order of Affirmance in a case involving Plaintiff Floyd, the Nevada
Supreme Court found that challenges to state clemency procedures are not appropriately
raised in a postconviction habeas petition. Floyd v. Gittere, No. 83436, 2024 WL 4865438
at *2, 559 P.3d 1275 (Nev. Nov. 21, 2024). In so deciding, the Court cited two of its prior
decisions involving challenges to Pardons Board procedures: Jeremias v. State, 134 Nev.
46, 412 P.3d 43 (2018), and Nunnery v. State, 127 Nev. 749, 263 P.3d 235 (2011).

In Jeremias, the appellant offender challenged the validity of his death sentence
“because Nevada has no real mechanism to provide for clemency in capital cases.” Jeremias
v. State, 2015 WL 5928543 (Oct. 1, 2015) (Appellant’s Opening Brief). The Nevada Supreme
Court rejected this argument, stating that, although “[c]lemency is not required to make a
death penalty scheme constitutional . ... clemency is available through the pardons
board.” Jeremias, 134 Nev. at 59 (citations omitted).

In Nunnery, a similar argument was made and rejected. See Nunnery v. State, Case
No. 51870, 2009 WL 8589307 at *78-79 (Nev. Mar. 6, 2009) (Appellant’'s Opening Brief);
Nunnery, 127 Nev. at 782-83 (citing, in relevant part, Colwell v. State, 112 Nev. 897, 812—
15, 919 P.2d 403, 406-08 (1996) (rejecting claims that Nevada’'s death penalty scheme
forecloses executive clemency or violates the Eighth Amendment)).

Both Jeremias and Nunnery were decided after the Woodard case, and therefore the

Nevada Supreme Court would have been aware of the Woodard concurrence’s statements
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regarding due process in state clemency, commutation, or pardons proceedings. Yet, the
Court upheld Nevada's commutation procedures. See Jeremias, 134 Nev. at 59; Nunnery,
127 Nev. at 782-83.

Here, Plaintiffs’ allegations that Nevada's commutation procedures are
constitutionally infirm amount to an argument, similar to that made in Jeremias and
Nunnery, that Nevada effectively does not offer clemency. See Mot., p. 8 (“The current
Board rules and regulations arbitrarily deny Plaintiffs “any access to its clemency
process[.]” (quoting Woodard, 523 U.S. at 288 (O’Connor, J. concurring in part and
concurring in the judgment))). Because this argument has been rejected on several prior
occasions, Plaintiffs cannot show a likelihood of success on the merits.

B. The Woodard Case Does Not Support Plaintiffs’ Arguments.

Plaintiffs rely heavily on Justice O’Connor’s concurrence in Woodard to support their
position that “the current Nevada process does not meet [the basic elements of due process]
for capital inmates such as Plaintiffs.” Mot., p. 1. Plaintiffs take significant liberties in their
discussion of Woodard, however. For example, Plaintiffs cite Woodard for the proposition
that an offender sentenced to death retains “an interest in his life,” which “continues to be
protected by the Due Process Clause[.]” Mot., p. 4 (citing Woodard, 523 U.S. at 288-89).
Plaintiffs’ next sentence states that “[tlhese due process protections extend to the
commutation process.” Mot., p. 4. Yet, this proposition lacks any citation.

The lack of citation is for good reason; Woodard neither holds nor implies that the
full panoply of due process rights inherent in the death penalty adjudication of a defendant
applies to the commutation process. On the contrary, the Woodard plurality made clear
that “pardon and commutation decisions have not traditionally been the business of the
courts; as such they are rarely, if ever, appropriate subjects for judicial review.” 523 U.S.
at 276 (quoting Connecticut Bd. of Pardons v. Dumschat, 452 U.S. 458, 464 (1981)). And
even accepting Plaintiffs are right that Justice O’Connor’s concurring opinion is controlling

with respect to due process applying to clemency procedures for condemned prisoners, her
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two-paragraph opinion does not impose particular procedural requirements. 1d. at 288-89
(©’'Connor, J., concurring in part and concurring in the judgment).

True, Justice O’'Connor pushed back on the sentiment that due process does not
apply at all to clemency procedures for condemned prisoners, stating that a condemned
prisoner has “an interest in his life.” Id. But she also agreed that “[i]t is clear that ‘once
society has validly convicted an individual of a crime and therefore established its right to
punish, the demands of due process are reduced accordingly.” Id. (quoting Ford v.
Wainwright, 477 U.S. 399, 429 (1986) (O’'Connor, J., concurring in result in part and
dissenting in part)). For that reason, Justice O’'Connor agreed “that some minimal
procedural safeguards apply to clemency proceedings,” but then she only hypothesized that
“[jJudicial intervention might, for example, be warranted in the face of a scheme whereby
a state official flipped a coin to determine whether the State arbitrarily denied a prisoner
any access to its clemency process.” Woodard, 523 U.S. at 289 (O'Connor, J., concurring in
part and concurring in the judgment) (bold emphasis added). And she did not say that
Fourteenth Amendment’'s Due Process Clause demands anything more. Instead, she
rejected numerous particularized procedural challenges to the state procedure
implemented in that case. Id. at 288-89. Plaintiffs simply read too much into Justice

O’Connor’s concurrence.

Plaintiffs’ attempt to analogize the robust commutation procedures that Nevada has
enacted to a scenario where a state official flips a coin is unpersuasive. For example, NAC
213.040 establishes the availability of applications as well as the time limit for applying to
the Pardons Board. NAC 213.050 prescribes the contents that an application must include.
NAC 213.055 provides procedures and criteria for selection of applicants for consideration
by the Pardons Board. NAC 213.065 provides criteria for pardons eligibility. NAC 213.073
provides for investigation of applicants who meet the minimum qualifications set forth in
NAC 213.065. NAC 213.120 lays out additional requirements for applicants who have been
sentenced to death.

I
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While Plaintiffs may take issue with certain of the regulations described above,
nothing in these regulations rises to the level of arbitrariness of flipping a coin—a
procedure Justice O’'Connor stated only “might” warrant judicial review. In light of the high
bar set to warrant judicial review—Ilet alone succeed on review—Plaintiffs have not shown

a likelihood of success on the merits.

C. Other States Have Rejected Similar Challenges to Clemency
Procedures.

Many state and federal courts have confronted due process challenges to state
clemency procedures, which challenges invoke similar arguments to those raised by
Plaintiffs. Plaintiffs have not cited any case law where similar arguments raised in sister
jurisdictions have been successful. On the contrary, these arguments uniformly fail.

First, Plaintiffs argue that “Nevada law expressly grants the Pardons Board the
power to stay an execution under NRS 176.415(1), but the Board has no available procedure
for seeking that relief.” Mot., p. 4. They claim that “[t]he administrative code does not state
how and where a condemned inmate would seek such relief.” Id. However, Plaintiffs
overlook the most obvious vehicle that an offender seeking a stay of execution would use to
ask for a stay: the Pardons Board’'s Application for Pardon. This form, available on the

Pardons Board’s website at https://pardons.nv.gov/uploadedFiles/pardonsnvgov/Pardons-

Community-Case-Application-2020pdf.pdf, allows space for an offender to “explain any

specific circumstances that create an urgent need for a pardon (i.e., employment, licensing,
deportation, etc.).” An offender with a pending execution warrant could certainly explain
in this section the urgent need for consideration and could request a stay of execution
pending consideration of his application.

Moreover, courts have found that “[t]here is no ‘fundamental right’ to avoid execution
while no judicial stay is in effect, but legal activity is pending.” Zink v. Lombardi, 783 F.3d
1089, 1111 (8th Cir. 2015) (citing Hamilton v. Texas, 497 U.S. 1016 (1990) (denying stay of
execution despite four votes to grant writ of certiorari)). Likewise, “[t]he State may deem it

prudent to delay an execution while litigation is pending, . . .. [b]Jut the Constitution does
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not require the State to implement a self-imposed stay when a state or federal court has
declined to act.” Zink, 783 F.3d at 1111. Because the ability to stay executions is left to the
unfettered discretion of the Pardons Board, no liberty interest is therefore created. See
Snodgrass v. Robinson, 512 F.3d 999, 1003 (8t Cir. 2008) (state law may create liberty
interest if “state statute or regulation involved uses mandatory language and imposes
substantive limits on the discretion of state officials.” (internal citation omitted)); Cain v.
Chapman, No. 3:21cv566, 2022 WL 1528159 at *4 (E.D. Va. May 13, 2022) (because
Virginia governor has sole discretion to grant requests for pardon, there is no
constitutionally protected interest in clemency in Virginia). Consequently, while NRS
176.415(1) grants the Pardons Board the ability to stay proceedings, it grants no right to
a stay. Where there is no right to a stay, there can be no due process violation. Cf.,
Persechini v. Callaway, 651 F.3d 802, 807-08 (8th Cir. 2011) (no liberty interest in
discretionary parole decisions).

Second, Plaintiffs argue that “the current rules and regulations are so vague that
the average person cannot ascertain what is required of a capital inmate when applying.”
Mot., p. 5. This assertion is belied by the Application for Pardon itself, see supra. The
Application for Pardon is sufficiently clear as to what information an applicant must
provide. Plaintiffs’ real complaint seems to be that the clemency process is not transparent
enough to provide an applicant with what information matters to the Pardons Board and
will increase the chances of the application being heard. But lack of transparency in a
purely discretionary process created as a matter of grace is insufficient to raise due process
concerns. See, e.g, Zack v. Governor of Fla., 2023 WL 6376654 at *5 (11th Cir. Sept. 26,
2023) (no entitlement to notice that Governor is reviewing clemency application where
governor and board have unfettered discretion to grant clemency at any time for any
reason); Davis v. Scott, No. 8:14-cv-01676-T-27TBM, 2014 WL 3407473 at *3 (M.D. Fla.
July 10, 2014) (lack of offender access to clemency file not violative of “minimal protection
for death row inmates in the clemency process.”).

111
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Third, Plaintiffs challenge that “the current rules and regulations fail to provide
capital inmates the basic access to satisfy the demands of the Due Process Clause.” Mot.,
p. 6. What Plaintiffs again fail to acknowledge is that the due process requirements in
clemency proceedings is exceedingly low. See Woodard, 523 U.S. at 289 (O'Connor, J.,
concurring in part and concurring in the judgment) (agreeing with the Court of Appeals
that “some minimal procedural safeguards apply to clemency proceedings.”). Indeed, the
only circumstances identified in Woodard in which due process might be offended are “truly
outrageous ones, such as (1) ‘a scheme whereby a state official flipped a coin to determine
whether to grant clemency,’ or (2) ‘a case where the State arbitrarily denied a prisoner any
access to its clemency process.” Gissendaner v. Comm'r, 794 F.3d 1327, 1331 (11th Cir.
2015).

In Link v. Nixon, No. 2:11-CV-4040-NKL, 2011 WL 529577 (W.D. Mo. Feb. 7, 2011),
a federal district court dismissed the complaint of an offender sentenced to death for the
rape and murder of an eleven-year-old girl where that offender challenged Missouri’s
clemency procedures on due process grounds. There, the offender argued that the Missouri
Governor had a conflict of interest in light of his public statements in favor of the death
penalty in matters of child rape. Id. at *1. The offender argued that the conflict denied the
offender meaningful access to clemency proceedings in violation of his due process rights.
Id. at *2. The Link court rejected the offender’'s arguments, finding that there had been no
allegation that the defendants “simply rolled a dice to determine whether to grant clemency
or intentionally interfered with [the offender’s] access to full clemency proceedings.” 1d. at
*4. Compare Young v. Hayes, 218 F.3d 850 (8t" Cir. 2000) (finding challenge to Missouri
Board of Probation procedures stated valid Section 1983 claim where offender alleged
district attorney had threatened to fire an attorney under her supervision if she provided
information to the governor in connection with the inmate’s clemency petition).

Here, as in Link, there is no allegation or argument that the State has undertaken
a wholly arbitrary coin flip or dice roll to make a clemency decision. Nor has there been an

allegation that Plaintiffs have been entirely precluded from applying for clemency all
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together. So long as the offender is afforded access to clemency procedures and those
procedures are not wholly arbitrary, capricious, or based upon whim, the minimal due
process requirements are satisfied. See Duvall v. Keating, 162 F.3d 1058 (10th Cir. 1998).

Fourth, Plaintiffs claim that “the Board rules do not have any procedures to allow a
quorum vote when there is a conflict, or a Board member is absent for another reason, thus
depriving a death row inmate of access to a full and impartial Board.” Mot., p. 6. As a
threshold matter, Plaintiffs fail to cite any legal authority holding that a “full and impartial
Board” is required, such that they have a protectable legal interest in such an audience.
Moreover, this same argument was squarely rejected in Creech v. Idaho Commission of
Pardons and Parole, 94 F.4th 851, 856 (9th Cir. 2024). There, the offender sentenced to
death contended that due process “entitled him to the appointment of a replacement
commissioner when one Commissioner recused himself.” Id. at 856. The Ninth Circuit
rejected this argument because “Idaho law does not expressly authorize the appointment
of a replacement commissioner in the event of a recusal.” Id. The court found this to be “far
from ‘wholly arbitrary,” and determined that the offender had “received more than the
minimum process he was due under the US Constitution, so he has failed to make a
cognizable procedural due process claim.” Id.

Likewise, here, Nevada law does not expressly provide for appointment of a
replacement Pardons Board member when a member has been recused or disqualified or is
otherwise absent. Under the Ninth Circuit’s reasoning, the lack of such a requirement does
not implicate due process concerns.

Finally, case law establishes that delegation of clemency authority from the
Governor to a pardons board or constituent member of a pardons board is not improper.

1. The Nevada Supreme Court's Stay of Ybarra's Execution Mitigates
Irreparable Harm.

Plaintiffs’ Motion argues that “[a]ny favorable outcome following a hearing and
further litigation on this issue will be useless for Plaintiffs if their execution(s) are not

stayed and preliminarily enjoined.” Mot., p. 11. On the date of this filing, April 14, 2025,
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the Nevada Supreme Court issued an Order Granting Motion to Stay Warrant of Execution
in Case No. 89824, Plaintiff Ybarra's appeal from the denial of his post-conviction petition
for writ of habeas corpus. Plaintiff Ybarra's warrant of execution is therefore stayed.
Plaintiff Floyd does not currently have an outstanding warrant of execution. While death
is undisputedly an irreparable harm, Plaintiffs cannot show imminence warranting
issuance of a preliminary injunction. This, combined with their lack of a likelihood of
success merits denial of the Motion.

I1l1. The Public Interest Weighs in Favor of Enforcing Criminal Judgments.

This Court should be wary of granting a preliminary injunction on the thin ground
that Plaintiffs have offered. The State has a “significant interest in enforcing its criminal
judgments.” Nelson, 541 U.S. at 649-50; Witter, 135 Nev. at 415, 452 P.3d at 409. That
interest is embodied in the statutes and regulations providing for pardons as a matter of
grace, not a matter of right. And Plaintiffs fail to present any compelling argument that,
even if Nevada’'s commutation procedures were amended to cure any perceived deficiency,
either Plaintiff Floyd or Plaintiff Ybarra would be granted clemency. As detailed supra,
there is no entitlement to clemency, only an entitlement to apply for clemency. Both
Plaintiffs have availed themselves of the application process, and both Plaintiffs have been
denied. For these reasons, the balance of the hardships and the public interest both favor

denial of Plaintiffs’ Motion.

11
111
111
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CONCLUSION

For the foregoing reasons, Plaintiffs’ Motion for Temporary Restraining Order, or, in

the Alternative, Motion for Preliminary Injunction, should be denied.

Dated: April 14, 2025.

AARON D. FORD
Attorney General

By:_/s/ Jessica E. Whelan

Jessica E. Whelan (Bar No. 14871)
Chief Deputy Solicitor General

Kyle J. Hoyt (Bar No. 14886)
Senior Deputy Attorney General

Attorneys for Nevada Board of Pardons

Commissioners, and Their Secretary, and

James Dzurenda, Director of Nevada
Department of Corrections
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I certify that | am an employee of the Office of the Attorney General, State of Nevada,

and that on April 14, 2025, | filed the foregoing document via this Court’s electronic filing

system. Parties that are registered with this Court's EFS will be served electronically.

David Anthony, Esq.

Rene L. Valladares, Esq.
Randolph M. Fiedler, Esq.

411 E. Bonneville Ave., Suite 250
Las Vegas, NV 89101

Attorneys for Petitioners

Is/ J. Beesley
J. Beesley, an employee of the
Office of the Nevada Attorney General
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l. Introduction

On March 31, 2025, Plaintiffs Zane Floyd and Robert Ybarra moved this
Court to enjoin Defendants from carrying out their executions (“Motion”) until the
Pardons Board has adopted constitutionally adequate regulations for death row
inmates and allowed them an opportunity to apply for commutation under those
regulations. On April 14, 2025, Defendants filed their response in opposition
(“Opposition”). Plaintiffs reply below.
. Argument

Defendants effectively acknowledge the Pardons Board'’s regulations violate
Article 5, 8 14 of the state constitution. Specifically, Plaintiffs argued NAC
213.055(4) violates section 14(6) by allowing the Governor to unilaterally remove a
case that has been selected by a member for placement on the Board's agenda.
Motion at 9. Plaintiffs also argued NAC 213.055(1) and 213.073 violate section 14(1
& 2) by delegating authority to the Board's Secretary to deny an application.

Defendants fail to address Plaintiffs' arguments on these points. Instead,
Defendants assert: “case law establishes that delegation of clemency authority from
the Governor to a pardons board or constituent member of a pardons board is not
improper.” Opposition at 9. This isolated assertion is non-responsive to Plaintiffs’
arguments: (1) it does not address the invalidity of the provision allowing the
Governor to unilaterally remove a case that has been selected by a member to be
placed on the agenda, and (2) it fails to include points and authorities with respect
to the improper delegation of authority to the Secretary. Under EDCR 2.20(e),

Defendants failure to file responsive points and authorities may be construed as an
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admission the motion is meritorious. Under EDCR 2.20(i), this Court also has the
discretion to decline to consider arguments Defendants could have made on these
points. Therefore, this Court should find Plaintiffs have made the requisite
substantial case on the merits to warrant preliminary relief.

Similarly, Defendants fail to address the specific terms Plaintiffs argue are
unconstitutionally vague, such as the availability of judicial appeals provisions of
NAC 213.107 and 213.120(1), which means preliminary relief is also warranted for
this reason.

Plaintiffs address Defendants’ remaining arguments below.

A. Plaintiffs’ claims have not previously been addressed by
the Nevada Supreme Court.

Defendants argue the Nevada Supreme Court has “upheld Nevada'’s
commutation procedures,” Opposition at 4, but the authorities they cite do not
support that proposition. As explained below, the distinct issues presented here
with respect to the Board's procedures have not been previously adjudicated by any
court.

Defendants cite to the Nevada Supreme Court’s decision in Floyd v. Gittere,
No. 83436, 2024 WL 4865438, 559 P.3d 1275 (2024) (unpublished), Opposition at 3,
but that decision was limited to whether a challenge to commutation procedures is
cognizable in a petition for writ of habeas corpus. Id. at *2. Floyd distinguished two
of the court’s prior decisions and held that challenges to the Board’s regulations “do

not relate to how the conviction was obtained, the sentences were imposed, or the
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computation of time that Floyd has served.” Id. Plaintiffs do not dispute that
holding here.

In the first cited case, Jeremias v. State, 134 Nev. 46, 412 P.3d 43 (2018), the
Nevada Supreme Court rejected the argument that a capital sentencing scheme is
invalid if it does not provide for clemency. Id. at 59, 412 P.3d at 54. In dicta, the
court noted “clemency is available through the pardons board.” Id. However, the
opening brief filed by the defendant did not cite or challenge any of the procedures
of the Board, so Jeremias does not constitute authority for a proposition that was
not decided.! Instead, the defendant argued clemency was not available because the
Board had not commutated any death sentences since 1973 (with one exception).
See Jeremias v. State, Appellant’'s Opening Brief, 2015 WL 5928543, at Issue L(2)
(“Executive clemency is unavailable.”) (filed October 1, 2015). Plaintiffs do not argue
here that the infrequency of commutation grants invalidates their sentences: their
argument is the procedures of the Board must be knowable and accessible to death
row inmates.

In the second case, Nunnery v. State, 127 Nev. 749, 263 P.3d 235 (2011), the
defendant’'s argument was a mirror image of the brief in Jeremias. See Nunnery v.
State, Appellant’'s Opening Brief, 2009 WL 8589307, at Issue O(4) (filed March 6,

2009). The Nevada Supreme Court’s decision denying the claim was limited to a

1 The opening brief contained a single sentence stating: “Nevada’s clemency
statutes, NRS 213.005-213.100, do not ensure that death penalty inmates receive
procedural due process.” Jeremias v. State, Appellant’'s Opening Brief, 2015 WL
5928543, at Issue L(2) (“Executive clemency is unavailable.”) (filed October 1, 2015).
The brief did not further explain why the statutes were deficient or cite to the
sections of the administrative code that Plaintiffs challenge.
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citation to Colwell v. State, 112 Nev. 807, 919 P.2d 403 (1996). In Colwell, the court
rejected an argument that NRS 213.085 makes clemency unavailable.? Plaintiffs
arguments are not based on NRS 213.085.

In summary, the administrative regulations challenged by Plaintiffs in this
litigation have not been previously raised and adjudicated by any court.

B. Defendants acknowledge core due process rights exist with
respect to commutation procedures.

Defendants’ arguments with respect to Ohio Adult Parole Authority v.
Woodard, 523 U.S. 272 (1998), start with a straw man followed by an implicit
acknowledgment that Justice O’'Connor’s concurring opinion—holding death row
inmates have a life interest protected by the Due Process Clause—constitutes
controlling federal law.

Defendants argue “Woodard neither holds nor implies that the full panoply of
due process rights inherent in the death penalty adjudication of a defendant applies
to the commutation process.” Opposition at 4. This argument is a straw man.
Plaintiffs never argued the full panoply of due process protections that apply at trial
apply to clemency proceedings. Defendants ruminate about Justice O'Connor’s
concurring opinion being controlling law, Opposition at 4, but don't posit a contrary

argument on this point. Nor could they.

2 As the Nevada Supreme Court noted, the defendant’s argument in Colwell
was entirely predicated upon a misunderstanding of difference between the terms
“clemency” and “commutation.” Colwell, 112 Nev. at 812, 919 P.2d at 406-07.
Plaintiffs do not dispute that commutation is the relief they seek from the Pardons
Board.
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Ultimately, Defendants acknowledge Justice O’Connor’s concurring opinion
holding death row inmates have a life interest protected by the Due Process Clause
that applies to clemency proceedings constitutes controlling federal law. See
Opposition at 5. As Defendants state, Justice O’'Connor’s decision “does not impose
particular procedures requirements.” See id. And Defendants acknowledge that an
arbitrary denial of access to the clemency process can constitute a violation of the
Due Process Clause. See id.

Defendants set forth each of the provisions in the Nevada Administrative
Code that concern the process for applying for clemency, Opposition at 5, but they
make no attempt to apply those provisions to the circumstances faced by death row
inmates. Plaintiffs have three weeks from the time an execution warrant is issued
until the execution, see NRS 176.495(2), but no provision exists for seeking a stay of
execution from the Pardons Board under NRS 176.415(1). And Defendants say
nothing with respect to the vagueness of NAC 213.107, which does not define what
“reasonably available” forms of judicial or administrative relief exist that would
prevent consideration of an application. That exhaustion requirement is specifically
imposed on death row inmates under NAC 213.120, but it is still not defined. NAC
213.055(2) allows the Board the ability to dispense with these requirements, but it
states the member seeking such exemptions do so “not less than 50 days before the
date of the meeting at which the Board will consider the application, unless the
member demonstrates good cause for a shorter period of time.”

Does this mean that a death row inmate is automatically ineligible for

seeking commutation if they have pending litigation? Do they have to forego
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available litigation to seek commutation? It is unclear. The form letters informing
Plaintiffs they are not being placed on a meeting agenda are also used for
applicants not on death row. The letters reference parole eligibility and serving a
short sentence. See Complaint Exs. 1, 2, 3, 4; Reply EX. 7. None of the reasons for
not being placed on an agenda are relevant to a death row inmate seeking
commutation of a death sentence to life without the possibility of parole except for
the available judicial remedies provision. See id. While NAC 213.183(3) requires the
Secretary to create a list of inmates denied a hearing and the reason for the denial,
that reason is not disclosed to Plaintiffs. In these circumstances, Plaintiffs have no
way of knowing if their applications were considered or whether they were denied
based on the availability of the undefined judicial remedies provisions.

The opaqueness of the process and the short three-week timeframe in which
Plaintiffs must act and receive consideration from a Board member is exactly the
type of arbitrary circumstance envisioned by Justice O’Connor that violates state
and federal due process principles. Defendants completely fail to acknowledge the
circumstances faced by death row inmates like Plaintiffs. Under EDCR 2.20(e), this
Court could treat that omission as a concession Plaintiffs’ arguments are
meritorious and could disregard any contrary argument Defendants could have
made on these points. See EDCR 2.20(i).

Defendants argue Plaintiffs could seek a stay of execution, Opposition at 5,
but this argument is based on a factual misrepresentation. Defendants argue that
the vehicle to seek a stay of execution under NRS 176.415(1) is the Board'’s

application. However, Defendants cite the wrong application. The application link
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provided by Defendants is for community cases, meaning the applicant is not in
custody.3 An application for a commutation for those in custody is a different and
distinct request and application. These applications are posted four times a year
with the announcement of each meeting date.4 While this application allows an
applicant to provide why their request should be considered by the Board, it
requests information for a commutation application and not for a stay.>
Defendants argue the application space to explain “specific circumstances
that create an urgent need for a pardon” in the community application is a
sufficient vehicle to request a stay. Opposition at 6. But as discussed above, that is
the incorrect application for an in-custody application, and further the in-custody
application contains no such request for an “urgent” need.® Even if it did contain
such a section, at its core Defendants’ argument ignores that a stay of execution and
a commutation are two distinct things—one is temporary and one is permanent.
NRS 176.415 unambiguously uses the word “stayed” and not “commuted,” when
referring to the Board's power. NRS 176.415(1). The statute is not ambiguous, thus

this Court “should give that language its ordinary meaning and not go beyond it.”

3 See Opposition at 6; see also Board of Pardons, Community Case
Application, https://pardons.nv.gov/uploadedFiles/pardonsnvgov/Pardons-
Community-Case-Application-2020pdf.pdf (last visited April 17, 2025).

4 See Board of Pardons, Commutation Applicants and Deadlines,
https://pardons.nv.gov/uploadedFiles/pardonsnvgov/content/Meetings/2025/
September%202025%20Timeline.pdf, at 3—4, (last visited April 17, 2025).

5 See id. at 4.

6 See Board of Pardons, Commutation Applicants and Deadlines,
https://pardons.nv.gov/uploadedFiles/pardonsnvgov/content/Meetings/2025/Septemb
er%202025%20Timeline.pdf, (last visited April 17, 2025).
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State, Dep't of Bus. & Indus., Off. of Lab. Com'r v. Granite Const. Co., 118 Nev. 83,
87, 40 P.3d 423, 426 (2002). A stay and a request for commutation are two distinct
legal provisions, and they cannot be conflated. Nor can an application for one be
considered a request for another. Defendants’ arguments to the contrary are
unavailing.

Defendants also argue that “while NRS 176.415(1) grants the Pardons Board
the ability to stay proceedings, it grants no right to a stay.” Opposition at 7.
Defendants also state that “[b]ecause the ability to stay executions is left to the
unfettered discretion of the Pardons Board, no liberty interest is therefore created.”
Id. First, Plaintiffs never argue they have a right to a stay under NRS 176.415(1),
but merely that there must be a process by which to request a stay, but the capital
clemency process does not provide for one. Motion at 4-5. That Plaintiffs do not
have a “fundamental right” to a stay, does not mean they are not entitled to a
procedure to ask for one.

Finally, Defendants cannot point to any case where the Pardons Board
pulled forward one of their quarterly meetings or set a special meeting to consider a
community case. This is precisely the problem faced by Plaintiffs who have a mere
three weeks from the issuance of an execution warrant to somehow obtain a stay of
execution from the Pardons Board when no procedures exist to do so. This is
precisely the type of arbitrary denial of access to the clemency process envisioned by

Justice O’Connor in Woodard.
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C. The authorities cited by Defendants from other
jurisdictions are distinguishable and not controlling.

Defendants cite cases from other jurisdictions where due process challenges
to the clemency process were rejected. Opposition at 6—9. However, those cases did
not concern Article 5, 8 14 of the Nevada Constitution or any of the specific
problems discussed above with respect to the Pardons Board's regulations. To the
contrary, the authorities cited by the Defendants provide a helpful point of
departure demonstrating that the Board's current regulations make Nevada a stark
outlier thereby warranting relief.

Let's start with Woodard. In that case, the Court explained the Ohio Board
“must schedule a clemency hearing 45 days before an execution for a date
approximately 21 days in advance of the execution” and “also advise the prisoner
that he is entitled to a prehearing interview with one or more parole board
members.” Woodard, 523 U.S. 289. Further, Woodard had notice of the hearing and
the opportunity to participate in an interview. Id. Other courts have noted similar
procedures in other states—notice of hearing, notice of issues to be considered, and
an opportunity to participate in a pre-hearing interview. See Creech v. Idaho
Comm'n of Pardons & Parole, 94 F.4th 851, 855 (9th Cir.), cert. denied, 144 S. Ct.
1027, 218 L. Ed. 2d 185 (2024). None of these minimal due process protections are
offered to death row inmates in Nevada’s commutation process.

The Zink case cited by Defendants provides no support for the proposition
that Plaintiffs cannot request a stay—it states the opposite: “If a prisoner advances

an eleventh-hour challenge to an execution, the courts have authority to enter
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temporary administrative stays of execution when necessary and appropriate to
allow consideration of constitutional claims.” Zink v. Lombardi, 783 F.3d 1089, 1111
(8th Cir. 2015). Defendants’ arguments regarding a liberty interest have no
relevance in the context of a request to commute a death sentence. Plaintiffs are
death row inmates with a protected life interest and are not litigating a liberty
interest. See Woodard,523 U.S. at 289.

Defendants misconstrue Plaintiffs’ arguments, insisting that Plaintiffs
complain only about lack of transparency. See Opp. at 7. Plaintiffs’ arguments are
not transparency arguments, but arguments about the lack of access to the process
as required by law, with the lack of guidance and criteria for capital applicants
permitting the arbitrary denial of access.

Defendants’ reliance on Zack v. Governor of Florida is misdirected as Florida
provides for a mandatory clemency proceeding. The Florida process ensures that
capital applicants have access to the clemency process before an execution: “the
statute specifically provides that no capital defendant will be executed unless
executive clemency proceedings have concluded.” Zack v. Governor of Fla., No. 23-
13021, 2023 WL 6376654, at *2 (11th Cir. Sept. 26, 2023), cert. denied sub nom.
Zack v. Desantis, 144 S. Ct. 273 (2023) (internal citations removed). Here, Plaintiffs
have been arbitrarily denied access.

The Davis case cited by Defendants is another Florida case that is
distinguishable. Davis “received notice of his clemency hearing, was represented by
clemency counsel during the process, and was interviewed by the Florida

Commission on Offender Review, during which he was permitted to present a video
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and other evidence.” Davis v. Scott, No. 8:14-CV-01676-T-27TB, 2014 WL 3407473,
at *3 (M.D. Fla. July 10, 2014). Plaintiffs here have received none of those due
process protections, and argue they should receive them under federal law.
Woodard, 523 U.S. at 289.

Defendants’ reliance on Link is misplaced as that case involved a conflict
claim: “Plaintiff Link argues that Governor Nixon has a predisposition and conflict
of interest because of the positions he has taken in the past with respect to both
Link's prosecution and the issue of capital punishment for child rape.” Link v.
Nixon, No. 2:11-CV-4040-NKL, 2011 WL 529577, at *2 (W.D. Mo. Feb. 7, 2011).
Plaintiffs raise no conflict or bias claims, nor are they seeking to disqualify a
member of the Board as in Link. Id. at *1. Defendants argue that “[h]ere, as in
Link, there is no allegation or argument that the State has undertaken a wholly
arbitrary coin flip or dice roll to make a clemency decision.” Opposition at 8. But
that is the exact issue at the heart of Plaintiffs’ arguments—the state clemency
process arbitrarily denies capital applicant’s access. See Motion at 6, 8.

Defendants argue that Plaintiffs do not have the right “of access to a full and
impartial Board” and that “Nevada law does not expressly provide for appointment
of a replaced Pardons Board when a member has been recused or disqualified or is
otherwise absent.” Opposition at 9. First, Plaintiffs do not argue that a replacement
Board member needs to be appointed. See Motion at 6-8. Plaintiffs argue that when
a Board member is absent it should not be counted against an applicant, and that
the process should allow for the majority of the present members to grant a

commutation. Id. That concern is heighted by NAC 213.125(2), which states the
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presence of the Governor is required, when that provision violates Article 5, § 14(6)
(permitting Board action by majority vote without requiring presence of the
governor).

Thus, Plaintiffs’ arguments are distinct from Creech, in which the plaintiff
sought to replace a recused commissioner. See Creech at 94 F.4th 856. The only
discussion of Board member recusal is in connection with a Board member recusing
on their own. See Motion 7-8. Further, the Nevada Constitution refers to the Board
as one unit, supporting that the actions taken by the Board are to be done by a full
Board and not merely a portion of the members. See Nev. Const. Art. 5, § 14; see
also Duvall v. Keating, 162 F.3d 1058, 1061 (10th Cir. 1998).

In summary, the robust procedural protections contained in the cases cited by
Defendants demonstrates the regulations adopted by the Pardons Board are
unconstitutional as applied to death row inmates like Plaintiffs. Plaintiffs have
shown a likelihood of success, and this Court should grant the motion for temporary
restraining order, or in the alternative, for a preliminary injunction.

D. Plaintiffs have faced a threat of irreparable injury during
the course of this litigation.

Defendants argue “Plaintiffs cannot show imminence warranting issuance of
a preliminary injunction” because Plaintiff Ybarra's warrant of execution was
stayed by the Nevada Supreme Court on April 14, 2025. Opposition at 9. It is true
the Nevada Supreme Court recently stayed Plaintiff Ybarra's execution. But
Defendants cite no authority for the proposition that imminence at all times is a

necessary condition in every case for preliminary injunctive relief. Under EDCR
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2.20(e), Defendants failure to accompany their argument with a citation to
authority means this Court may consider the issue waived.

With that said, NRS 33.010 is the controlling provision, and it does not have
an imminence-at-all-times requirement. In particular, subsection three provides
injunctive relief is warranted “[w]hen it shall appear, during the litigation, that the
defendant is doing or threatens, or is about to do, or is procuring or suffering to be
done, some act in violation of the plaintiff's rights respecting the subject of the
action, and tending to render the judgment ineffectual.” NRS 33.010(3). There is no
guestion the State threatened to execute Plaintiff Ybarra during the progress of the
litigation. There is also no question Plaintiff Floyd was previously threatened with
execution before he could fully litigate the habeas appeal where he attempted to
raise this issue. That is all the statute requires.

Although not briefed by Defendants, the Nevada Supreme Court only
requires a “reasonable probability that real injury will occur if the injunction does
not issue.” Berryman v. International Broth. of Elec. Workers, 82 Nev. 277, 280, 416
P.2d 387, 389 (1966) (citing Sherman v. Clark, 4 Nev. 138, 142 (1868)). There is a
reasonable probability Plaintiffs will again face execution during the course of the
litigation of this case. Defendants’ arguments regarding the state’s alleged interests
in enforcing criminal judgments, Opposition at 10, demonstrate the threatened
injury against Plaintiffs is real and not theoretical as required by Berryman and

Sherman.
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E. Injunctive relief serves the public interest.

Defendants fail to respond to Plaintiffs’ arguments showing injunctive relief
serves the interests of the public. Plaintiffs argued a delay in executing their
judgments was not sufficient to show injury to Defendants if an injunction were
granted. Motion at 12 (citing Mikohn Gaming Corp. v. McCrea, 120 Nev. 253, 89
P.3d 36, 39 (2004)). Defendants argue the state has an interest in enforcing criminal
judgments, Opposition at 10, but the authority it cites involves repetitive attacks to
a judgment of conviction years after the trial. See Witter v. State, 135 Nev. 412, 416,
452 P.2d 406, 409 (2019). Mikohn Gaming Corp. acknowledges that mere delay is
different than a situation where a defendant seeks to attack the validity of a
criminal judgment as in Witter.

Defendants also fail to address or controvert the authorities cited by Plaintiff
that the public has an important interest in protecting the rights embodied in the
state and federal constitutions. Motion at 12—-13. The Defendants in this litigation
are the Pardons Board and the Nevada Department of Corrections. Unlike
situations where the state’s interests are represented by a district attorney’s office
or the attorney general’s office, here the Pardons Board has a distinct interest in
ensuring its regulations comply with constitutional requirements, particularly in
light of the recent voter referendum amending Article 5, § 14(6). And NDOC
presumably has an interest in making sure the executions it conducts comply with
constitutional requirements.

The rest of Defendants’ arguments are nonresponsive. Plaintiffs have never

argued they have a right to clemency as “a matter of right.” Opposition at 10. And
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Plaintiffs don't need to prove they would successfully receive commutation of their
sentences from the Board if it had constitutionally adequate procedures. Cf. id. All
they need to prove is the regulations that exist arbitrarily deny them access to the
process. They have done so.
I1l. Conclusion

For the foregoing reasons and those stated in their complaints and motion,
Plaintiffs request that this Court preliminarily enjoin Defendants from proceeding
with their executions until the Pardons Board adopts constitutionally adequate
regulations and allows them an opportunity to apply for commutation of their death
sentences under those regulations.

Dated this 21st day of April, 2025.

Respectfully submitted,

Rene L. Valladares
Federal Public Defender

/s/ David Anthony
David Anthony
Assistant Federal Public Defender

/s/ Jocelyn S. Murphy
Jocelyn S. Murphy
Assistant Federal Public Defender
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Exhibit List
7. State of Nevada, Board of Pardons denial letter dated, January 15,
2025.
Dated this 21st day of April, 2025
Respectfully submitted,

Rene L. Valladares
Federal Public Defender

/s/ David Anthony
David Anthony
Assistant Federal Public Defender

/s/ Jocelyn S. Murphy
Jocelyn S. Murphy
Assistant Federal Public Defender
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STATE OF NEVADA
BOARD OF PARDONS
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PARDONS BOARD
077 000 HoY SerrinGgs ROAD Cavarnos Chmrman
Sure A AARON D FORD
Atworragy Ganeeat. Membat
DOUGLAS W HERNDON

Chinf Justca Membar
KRISTINA PICKERING
Justice, Member
RONALD D PARRAGUIRRE
Justice, Member
LINDA MARIE BELL
Justice, Member
LIDIA 5. STIGLICH
Justice, Member
ELISSA F. CADISH
Justica, Member
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Justice, Member

Canson City, NevADA BA706
TeiemaOne (T75) BAT-6568
FAX(775) 6B7-6736

DENISE DAVIS, Acting Execulive
Secretary

BOARD OF PARDONS

January 15, 2025

To: 66514 - FLOYD, ZANE
Current Location: HIGH DESERT STATE PRISON

Dear Pardons Board Applicant,

After reviewing your application and other information related to your case, it was
determined that your application would not be considered at this time. You will need

to apply again if you wish to have your case reviewed for consideration at a future
meeting of the Pardons Board. Applications will be made available at that time.

plication is not approved as each application

There is no exclusive reascn why an ap
is evaluated on its own merit. Typical reasons for denial may include being parole
eligible in the near future or having been denied parole on your current sentence,
atively short sentence, having an appeal pending, expiring soon or
but not limited to disciplinary or work record. The

er are not all inclusive.

having a rel
management issues including

reasons listed in this lett
o any person to be considered for or be

ote that there is no right afforded t
nor is there a right or avenue

Please n
s Board,

placed on an agenda before the Pardon
established to appeal this decision.

Signed,
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Meredith Salling
Executive Secretary
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DISTRICT COURT
CLARK COUNTY, NEVADA

ZANE MICHAEL FLOYD and
ROBERT YBARRA, JR.,

CASE NO.: A-25-911260-C

DEPT. NO.: VI
Plaintiffs,

V.

NEVADA BOARD OF
PARDONS COMMISSIONERS
AND THEIR SECRETARY,

ET AL,

Defendants.

N N N N N e N e e e e e e

BEFORE THE HONORABLE JACQUELINE M. BLUTH,
DISTRICT COURT JUDGE
THURSDAY, MAY 8, 2025

RECORDER’S TRANSCRIPT OF HEARING RE:
MOTION FOR TEMPORARY RESTRAINING ORDER, OR, IN THE
ALTERNATIVE, FOR PRELIMINARY INJUNCTION

APPEARANCES:
For the Plaintiffs: DAVID S. ANTHONY, ESQ.
For the Defendants: JESSICA E. WHELAN, ESQ.

RECORDED BY: DE'AWNA TAKAS, COURT RECORDER
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Las Vegas, Nevada; Thursday, May 8, 2025

[Proceeding commenced at 10:49 a.m.]

THE COURT: Appearances, please.

MR. ANTHONY: Good afternoon, Your Honor. David
Anthony from the Federal Public Defender’s Office representing
Plaintiffs, Zane Floyd and Robert Ybarra, who are in custody at the
Nevada Department of Corrections.

THE COURT: Thank you.

MS. WHELAN: Good morning, Your Honor. Jessica
Whelan, Chief Deputy Solicitor General at the Nevada Attorney
General’s Office, for the Defendants.

THE COURT: All right, great. Thank you. Okay, as I'm
sure you’ve seen this morning, | generally have specific questions.

So let’s talk about -- when we’re talking about chance of
success on the merits, let’s talk about Plaintiffs’ claim that the
current Pardons Board’s Rules and Regulations don’t meet the
requirements of the basic elements of due process. But balanced
out with Defendants’ argument that the Nevada Supreme Court has
already ruled on these types of arguments in Floyd, Jeremias, and
Nunnery, please.

So I'll start with you, Plaintiffs, since it’s your motion.

MR. ANTHONY: Thank you, Your Honor.

| want to make sure that | address both of those points.

THE COURT: Sure.
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MR. ANTHONY: | guess maybe we can start with the later
question which was the effect of the Nevada Supreme Court
decisions. Our position is just that those decisions are
distinguishable.

THE COURT: Okay.

MR. ANTHONY: Our arguments are based on provisions
in the Nevada Administrative Code. The reasons that we believe
that the process is unconstitutionally vague as applied to death row
inmates is based on those Nevada Administrative rule provisions.

The issues that were raised in the cases that Your Honor
cited didn’t concern -- didn’t raise, didn’t cite any of those
arguments. So the first time that this issue was raised, it was
raised in the -- I'm forgetting the name of the case. | think it was
Colwell. Or, actually, I'm sorry, excuse me, Your Honor. The first
time that this was raised was in the Nunnery case, and Nunnery
cited of the Colwell case.

THE COURT: Oh, okay.

MR. ANTHONY: And in that case, the issue was a
semantic mix up made by the defendant because the defendant
didn’t realize that there was a difference between the term,
commutation, and the term, pardon or clemency.

And so, the Nevada Supreme Court identified the problem
with the semantic misstated by the defendant and said that the
statute -- and the statute is the one that says that if you have a

death sentence, it cannot be commuted to a sentence that would
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allow for parole. We’re not complaining about that statute. That’s
not part of our argument.

THE COURT: Okay.

MR. ANTHONY: So, fast forward, we talked about
Nunnery. The next case is the Jeremias case. In the Jeremias case,
the argument was that as a practical matter, there had never been a
commutation grant in a capital case except for one exception. And
that because there was this long history of not granting
commutation that that meant that there wasn’t a meaningful
clemency process. That’s not the argument we’re making either.

In point of fact, most of the executions in Nevada are
volunteers. All of the executions, but one, in the post-Furman era
from 1972 to the present, have all been volunteers. So when you’re
talking about a person who'’s volunteering for execution, that’s not
a person seeking commutation.

So the argument that was made was simply an argument
saying that, well, this is how many executions there had been.
There’s only been one which was the Nevius case back in 2002.
And so, therefore, if we look at this start disparity between the
number of executions and compare it against the number of cases
where there was a hearing, that meant that the process was
unavailable. That’s not the argument that we’re making. We’re not
-- I’'m not making any argument to Your Honor today saying, well,
you know, history shows that it’s unlikely to happen. Therefor, it --

there’s no meaningful process.
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So our argument with respect to the Nevada Supreme
Court decisions that Your Honor has cited is that none of them
actually address the rules that we’re complaining about.

THE COURT: Okay.

MR. ANTHONY: And that our position is based upon the
Nevada Administrative Code provisions that we cited to Your Honor
in the briefs.

THE COURT: Okay.

MR. ANTHONY: And | hope that that answers that
question. | don’t know if Your Honor had a different type of a
question to lead off with, but | wanted to make sure | addressed
both.

THE COURT: Yeah, no. So it was just -- so | think you hit
the second part how defendants’ position of, hey, the Nevada
Supreme Court in these three cases are -- has already determined
this to be okay.

And then, the first part was your main argument that the
current Pardons Board Rules and Regulations don’t meet the
process -- the correct process under due -- correct requirements of
basic elements of due process.

MR. ANTHONY: Yes, Your Honor. Thank you.

THE COURT: You’re welcome.

Do you want to hit those?

MS. WHELAN: Sure. So | don’t think the State disagrees

that, you know, prior Nevada Supreme Court precedent covers this
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specific issue. The point being made was that the Nevada Supreme
Court has said, Nevada has a clemency procedure, right? And there
is meaningful process just because there hadn’t been any
commutations in the past doesn’t mean there’s no meaningful
process. And Plaintiffs, that we’re here today for, have challenged
other provisions. And | don’t think that it’'s necessarily important
that the Nevada Supreme Court hasn’t addressed those because
the process that is required in a clemency or a pardon’s scenario is
very, very minimal.

And this is Justice O’Connor’s occurrence in Woodard
which is really the main case relied on by Plaintiffs. And they kind
of take Justice O’Connor’s statement out of context to say, look,
you know, Justice O’Connor says that there is a life interest. And,
certainly, Plaintiffs do a have life interest --

THE COURT: Sure.

MS. WHELAN: -- up until the point of execution.

But Justice O’Connor said, you’ve gotten your due
process in the judicial process in the habeus context. You’ve been
adjudged guilty and so any process that is due is minimal. And
that’s what all Courts that have since interpreted Woodard have
said. It’s that it’s minimal due process. Essentially, there needs to
be access to a clemency application. If there -- I'm sorry. If the
State has established a clemency procedure, you need to have
access to the procedure, but you don’t have a constitutional

guarantee to actual clemency.
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And so the -- there’s an 11™ Circuit case called
Gissendaner v. Comm’r, at 794 F.3d 1327, that spells out what
Courts have said about what might not satisfy this minimal due
process. And that -- the 11™ Circuit gives two examples from
Woodard which is a scheme where a State official flips a coin.
Clearly, that’s not what we have here. There is a process and the
plaintiffs have availed themselves of it.

And then, second is a case where the State arbitrarily
denies a prisoner any access to its clemency process. So not that
the process is deficient in some way or they take issue with it, but a
denial of access. And that’s not what we have here.

So | guess that’s a long-winded way of saying that just
because the Nevada Supreme Court hasn’t ruled on these specific
NAC provisions doesn’t mean that there’s a likelihood of success on
them.

THE COURT: Okay.

Since you’re standing up, because | am going to have
some additional questions, but since you’re standing up, why don’t
we talk about irreparable -- well, irreparable harm | don’t really feel
like | need argument on, but I’'m happy to hear if you want to be
heard. But the public interest aspect.

MS. WHELAN: Sure. Just a touch on irreparable harm.
Again, the State is not -- the State, obviously, recognizes that being
subject to execution, it’s a harm that’s irreparable.

THE COURT: Of course.
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MS. WHELAN: What we put in our briefing is kind of on
the imminence prong of that. When the initial complaint and
motion were filed, | believe Mr. Ybarra had an execution date
scheduled for the week of April 14", That did not take place
because the Nevada Supreme Court stayed it. And so that appeal is
currently pending. | believe they’re opening brief is due, May 14.
The Court has indicated it will take expedited briefing so we should
have a decision on that appeal sooner than the ordinary course.

But as of right now, Mr. Floyd has no execution warrant
outstanding, and Mr. Ybarra’s execution warrant is stayed. So
there’s really no imminence that would require entry of a TRO or a
preliminary injunction.

THE COURT: Okay. Public interest?

MS. WHELAN: On the public interest, our main position is
that the State has an interest in having it’s criminal judgments
carried out. And | know that their argument is right. The public
interest in insuring the constitutionality of the clemency procedures
which essentially points back to the likelihood of success.

So | would say that if there’s a very low, low likelihood of
success that that informs the public interest prong because if the
procedures are constitutional, or likely to be held constitutional,
then it minimizes their public interest argument of, well, the public
has an interest in these procedures being constitutional.

So | think that’s kind of how it balances out. The State’s

interest in finality and seeing its criminal convictions through would
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outweigh that lower public interest that they put forward.

THE COURT: Okay. Thank you.

MR. ANTHONY: Your Honor, may | respond? Or if the
Court has another question, | have some responses to the
arguments by the Board, if | may?

THE COURT: That’s totally fine. Go ahead.

MR. ANTHONY: So one thing that | want to make sure
that we’re clear about is just that we don’t necessarily dispute that
on the books there appears to be a process here. There are -- there
is an application. There are procedures to govern the application,
the consideration of an application. Our argument is just that when
you operationalize those procedures to a death row inmate, we
believe that you get into the territory that Justice O’Connor’s talking
about when she talks about a coin flip.

So let’s use that analogy about a coin flip.

THE COURT: Sure.

MR. ANTHONY: So when you get an execution warrant
from the State of Nevada for Mr. Ybarra, Mr. Floyd, that’s a three-
week warrant. Under NRS 176.495, you get not less than two
weeks or more than four. So we’re talking about a three-week
warrant. You get a three-week time period.

What we’re talking about is a death row inmate being able
to access the process during the three-week period. And that’s
where the difficulty arises from this which is that as a practical

matter that’s not really an available process. Now, it might be -- it
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might -- there might be ways to make an available process. One of
the things that the statute talks about is the ability of the Pardons
Board to stay an execution. But what we’ve talked about, or, you
know, shown from the forms and everything else is that they
haven’t created any sort of a way -- | mean, certain procedure to
seek a stay of execution. So you got three weeks. You could seek a
stay of execution, but there’s no way to do it.

The other part of it is, you know, in addition to the
absence of the availability to seek a stay is that it’'s unclear when
you get these that the form letters from the Pardons Board, it’s
unclear if we did something wrong or not.

So if you look at those form letters, Your Honor, and we
put those form letters before the Court, those are the standard
exhibits, the letters that are received by the plaintiffs, if you look at
those letters, they’re very generic. Mostly, they don’t -- none of the
reasons on there would apply to a death row inmate because we’re
not talking about having a community release plan. None of those
things are applicable.

The only language in there that could be applicable is
when the language talks about reasonably available appeal. And
that’s kind of where we’re up against a rock and hard place. So if
we file this lawsuit, would that mean that we have reasonably
available appeals? And that we couldn’t seek commutation? The
reality of death penalty litigation is that there is some things that

come at the end of the process no matter what.
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An assessment of competency, that’s an issue that Mr.
Ybarra is pursuing. You can only do that when your execution’s
imminent.

If you want to challenge the method of execution, that’s
something that you only are able to do once they disclose what the
method of execution is, when you have an imminent risk of
execution.

So we don’t know if it’s something that we’re doing
wrong. We don’t know -- | mean, one thing | want to be very clear
about is we’re not arguing that there’s a constitutional right to have
a clemency hearing. We’re not arguing that. We’re just arguing
that the system has to be notable. It has to be accessible. And if
we’re doing something wrong, we want to do whatever is right, but
we don’t know is it -- are we denied because we got consideration?
Was there consideration? Was it because we were litigating an
appeal? | mean, in death penalty cases, there’s always appeals that
are being litigated. Particularly at the end because there’s a lot of
important rights that are implicated at the end of the process.

So it’s this combination of how does a death row inmate
understand and reliably access this process? Well, you have this
three weeks, and you’ve got a stay procedure, but there’s no way to
do a stay procedure. Where do you file the stay with? That’s
something that we’ve actually done. | mean, we -- the only thing
you can do is submit it to the Board’s secretary. | don’t know what

happens after that.
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And so, that’s kind of the concern that we have about this
being a process that’s unknowable, that’s unaccessible. And we
don’t have any notice about, well, you did this right, you did this
wrong. Were you considered? Weren’t you considered? Were you
not considered because you had an available judicial appeal? So
again, those are the concerns that we have.

One thing that | would just note that I, you know, when
the State cites cases from the 11% Circuit, you know, they’re citing
the Florida cases. They’re citing to a lot of cases in the South
where there’s actually a mandatory right to get a hearing. And
we’re not saying that we, as a matter of constitutional due process,
that we must have a hearing. But whenever you’re citing to a
Florida case where you get a hearing, you get an attorney, you get
to put on evidence, you get to put on witnesses. | mean, I’'m not
saying that the constitution demands the full panel plea of rights
that exist in a trial, but at least the process needs to be knowable
and accessible. And so that’s really our concern.

I know that Your Honor hasn’t asked any questions about
the delegation aspect of it. | would just note that, from my reading
of the State’s opposition, | don’t think that those issues are
addressed.

The voters, in a referendum, clearly changed -- what is it?
Article -- sorry, Article 5, Section 4.6 to say that the governor no
longer needs to be part of any majority decision. But the Nevada

Administrative Code has never been updated to conform to the
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voter’s constitutional amendment.

So one of the things that the Nevada Administrative Code
allows is it allows the governor to unilaterally remove an item that’s
been selected. Did that happen here? | don’t know. | -- we have no
way of knowing. The problem is is that when those obsolete
administrative code provisions still exists, we believe that that
establishes a violation of the State constitution. There doesn’t
seem to be much rejoinder at all as to those points.

And then, we’ve also argued that when the Board’s
secretary has the opportunity to take something off because they
believe that it’s not the type of thing that the Board would be likely
to hear. Again, we’re talking about a concern about either
delegating authority to the Board’s secretary or we’re talking about
this overreach that the ability that the governor has.

There’s even the provision that talks about how the
governor has to be present. Again, this was from an era when it
used to be the case that it was true. It used to be the case before
the referendum that if the governor said, I’m not going to hear this.
I’m not going to be present. That means that you’re done. You
don’t get a hearing. You don’t get consideration. But the voters
have changed that process. And the Nevada Administrative Code
has never changed to catch up to it to acknowledge that you don’t
have to have the governor there if he for some reason he isn’t
going to be there. You don’t have to have him vote for you. You --

there -- it shouldn’t be this process where he can unilaterally take
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away a member of the Board who chooses to have a clemency
hearing put on.

And so, again, | know that the Court had asked questions
about the due process part, but | also wanted to make sure that the
constitutional parts that were affected by the voter referendum, |
just wanted to make sure that those were part of the consideration
as well because if you look at those concerns, if you look at the
issues about due process, | do think that we’re getting into the
territory that Justice O’Connor is talking about which is -- it really is
kind of a coin flip because what it just so happened that you had an
execution warrant. It just so happened to be at a time when there
was a quarterly meeting. The Pardons Board only meets quarterly.
The Pardons Board never changes when they’re going to do a
quarterly meeting. It's just set by quarter. So if you’'re talking
about a death row inmate who has three weeks, it’s a concern
about, you know, did they have any process?

And | guess just to go to the Court’s question to the
defendants, the issue was, you know, what is the public interest
here? |think one thing that maybe warrants distinguishing is that,
you know, the defendants is not -- are not the State, per se, they’re
not a prosecutor’s office, they’re the Board of Pardons. And so, |
think that the public and the Board of Pardons have an interest in
insuring that the process appears to be fair. It appears that yet you
really did have an opportunity.

And the other thing that | think the defendants do
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acknowledge to their credit is is that the public has an interest in
complying with the constitution. Whether it’s the due process
guarantees or whether it’s complying with the voter referendum
with respect to the limited powers that the governor now has
versus the more expansive powers that he had is kind of a
unilateral veto.

And so, | think, for those reasons, | think the public
interest would be served by issuing a preliminary relief.

And again, | just want to make sure that | answered the
Court’s questions, but | also wanted to address the arguments that
the Court asked of defendants so.

THE COURT: Appreciate it.

MR. ANTHONY: Thank you.

THE COURT: Thank you.

So I spent a lot of time with this. I’'m looking at Woodard,
looking at Munnery, and Floyd, and what’s the other one? It starts
with a J. Not Jimenez.

MS. WHELAN: Jeremias .

MR. ANTHONY: Jeremias.

THE COURT: Jeremias, yeah. Thank you.

When it comes to public -- I'm kind of doing this in
reverse. So when it comes to public interest, | feel like it’s split,
quite honestly. | wouldn’t be able to pick a side on public interest. |
think that the public interest is served on behalf of defendants for --

| agreed when, you know, if it’s a jury verdict. | believe that the
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people should be able to know that, hey, this verdict means
something. This verdict will be carried out.

On the other side, | do believe that citizens, whether
you’re on death row or off death row, should know that their
constitutional rights are protected and that everyone has your due
process rights. So with public interest, | feel like it’s pretty much
split between the two of you.

Irreparable harm, | think, is important to look at it through
on a more molecular level | regards to timing, right? | could see
how -- of course, | think, irreparable harm, oh gosh, if this was -- if
the death verdict and an execution was carried wrongly, clearly,
there’s a lot of irreparable harm. | recognize that.

But, here, when I’'m looking at one has been stayed, and
one doesn’t have a warrant signed as of right now, irreparable
harm goes to defendant.

And then, we have success on the merits. And | recognize
the plaintiffs’ position it’s saying, yes, well, these Supreme Court
cases that you guys are talking about, or that the defense is talking
about, has -- have dealt with, you know, all of -- are different
elements of this procedure. This specific one we’re talking about
right now hasn’t been dealt with, and | do understand that. But | do
think the Supreme Court has looked at the whole clemency process
and procedure, and whether we’re talking about, you know,
through the due process aspect or the voter referendum, | do think

that the Supreme Court has looked at the whole procedure.
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And when we’re talking about what we were seeing and
what we’re talking about in other jurisdictions where we’re talking
about a flipping of a coin, and things like that, to me, that’s just
asinine. Here, we have application. We have a procedure and
process put in place. We have consideration. And so, | think that
while, like | stated previously, while we haven’t had a specific case
addressed exactly what we’re talking about here, | do think that the
Supreme Court, as a whole, has looked at the clemency procedure
and found that it does meet due process requirements.

So, for that, | am denying the relief. I'd ask defense to
prepare an order consistent with my ruling today.

MS. WHELAN: Thank you, Your Honor.

THE COURT: Thank you.

MR. ANTHONY: Your Honor, just one follow-up question.
As to the issues about delegation and governor overreach, was that
something the Court intended to address today? Or -- because that
was also part of the motion for preliminary injunction. The only
reason | mention it because the cases that the Court cites pre-dated
the voter referendum. So | didn’t know if the Court intended --

THE COURT: That’s why -- that’s why -- | thought I did in
my -- when | was talking about my points did talk about the voter
referendum. Did | not?

MR. ANTHONY: | believe the Court did, but it referred to
the Nevada Supreme Court cases which all pre-dated the

referendum.
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THE COURT: Oh, | see. Yeah, | see what you’re saying. -
No. I mean, | didn’t -- to me, | understand your position, but | just
don’t have concerns in regards to -- concerns that rise to the level
that you have stated where | feel like the Supreme Court -- where |
feel like injunctive relief is proper.

MR. ANTHONY: I'm sorry. I’'m not trying to
[indiscernible]. Is this going back to the irreparable harm point or
are we still talking about the delegation point? I’'m just trying to
provide guidance so | understand what --

THE COURT: I'm talking about the success on the merits -

MR. ANTHONY: Okay.

THE COURT: -- whether | feel like if the Supreme Court
were to go back and look at that, whether or not they feel like that
would be a successful point in your regard.

MR. ANTHONY: Okay.

THE COURT: Okay. All right. Thank you.

MS. WHELAN: Thank you.

MR. ANTHONY: Thank you.

[Proceeding concluded at 11:15 a.m.]

*khkkhkkk

ATTEST: | do hereby certify that | have truly and correctly

transcribed the audio/video proceedings in the a -entitled case
to the best of my ability.

Elsa P. Amoroso
Transcriber
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NEOJ
AARON D. FORD
Attorney General
Jessica E. Whelan (Bar No. 14781)
Chief Deputy Solicitor General - Litigation
State of Nevada
Office of the Attorney General
1 State of Nevada Way, Suite 100
Las Vegas, NV 89119
(702) 486-3420 (phone)
(702) 486-3773 (fax)
jwhelan@ag.nv.gov

Attorneys for Defendants

DISTRICT COURT
CLARK COUNTY, NEVADA

ZANE MICHAEL FLOYD and ROBERT Case No. A-25-911260-C
YBARRA, JR.,
Dept. No. 6
Plaintiff(s),

VS. NOTICE OF ENTRY OF ORDER

NEVADA BOARD OF PARDONS
COMMISSIONERS AND THEIR
SECRETARY, in their official capacities;
and JAMES DZURENDA, DIRECTOR OF
NEVADA DEPARTMENT OF
CORRECTIONS, in his official capacity;

Defendant(s).

PLEASE TAKE NOTICE that an Order Denying Plaintiffs’ Motion for Temporary
Restraining Order, or, in the Alternative, for Preliminary Injunction was entered on the
26th day of June, 2025, a copy of which is attached hereto as Exhibit “A”.

Dated: June 27, 2025.

AARON D. FORD
Attorney General

By:_/s/ Jessica E. Whelan
Jessica E. Whelan (Bar No. 14871)
Chief Deputy Solicitor General

Attorneys for Defendants
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CERTIFICATE OF SERVICE
I certify that | am an employee of the Office of the Attorney General, State of Nevada,

and that on June 27, 2025, I filed the foregoing document via this Court’s electronic filing

system. Parties that are registered with this Court's EFS will be served electronically.

David Anthony, Esq.

Rene L. Valladares, Esq.
Randolph M. Fiedler, Esq.

411 E. Bonneville Ave., Suite 250
Las Vegas, NV 89101

Attorneys for Petitioners

/sl J. Beesley
J. Beesley, an employee of the
Office of the Nevada Attorney General
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ODM
AARON D. FORD
Attorney General
Jessica E. Whelan (Bar No. 14781)
Chief Deputy Solicitor General - Litigation
Kyle J. Hoyt (Bar No. 14886)
Senior Deputy Attorney General
State of Nevada
Office of the Attorney General
1 State of Nevada Way, Suite 100
Las Vegas, NV 89119
(702) 486-3420 (phone)
(702) 486-3773 (fax)
jwhelan@ag.nv.gov
khoyt@ag.nv.gov

Attorneys for Nevada Board of Pardons
Commissioners, and Their Secretary, and
James Dzurenda, Director of Nevada
Department of Corrections
DISTRICT COURT
CLARK COUNTY, NEVADA

ZANE MICHAEL FLOYD and ROBERT Case No. A-25-911260-C
YBARRA, JR.,

Dept. No. 6
Plaintiff(s),
VS. [PROPOSED] ORDER DENYING
PLAINTIFFS MOTION FOR
NEVADA BOARD OF PARDONS TEMPORARY RESTRAINING ORDER,
COMMISSIONERS AND THEIR OR, IN THE ALTERNATIVE, FOR
SECRETARY, in their official capacities; PRELIMINARY INJUNCTION

and JAMES DZURENDA, DIRECTOR OF
NEVADA DEPARTMENT OF
CORRECTIONS, in his official capacity;

Defendant(s).

Plaintiffs, Zane Michael Floyd and Robert Ybarra, Jr., moved this Court to enter a
temporary restraining order or, in the alternative, a preliminary injunction to prohibit
Defendant Dzurenda from carrying out any execution of either Plaintiff Floyd or Plaintiff
Ybarra before they have had meaningful access to a constitutional commutation process.
After reviewing the pleadings and papers on file herein, this COURT HEREBY ENTERS

the following findings of facts, conclusions of law, and order.
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FINDINGS OF FACT

1. Through their Complaint, Plaintiffs allege that a lack of meaningful access to
the commutation process in Nevada and a lack of procedural safeguards violate Plaintiffs’
due process rights. Compl., Count I, 1 41-84. They further allege the improper delegation
of powers violates the separation of powers and Plaintiffs’ due process rights. Id., Count Il,
19 85-106.

2. Plaintiffs seek a declaratory judgment that Defendants have violated
Plaintiffs’ rights under the Nevada Constitution Article I, section 6 (cruel and unusual
punishment), Article I, section 8(2) (due process), Article Ill, section 1 (separation of
powers), Article V, section 14 (division of responsibilities of Pardons Board), as well as
Plaintiffs’ rights to due process and to be free from cruel and unusual punishment under
the Fourteenth and Eighth Amendments to the United States Constitution. Compl., p. 44.

3. On March 31, 2025, Plaintiffs filed a Motion for Temporary Restraining Order,
or, in the Alternative, for Preliminary Injunction (“Motion”). Therein, Plaintiffs argued that
they were likely to succeed on the merits because the current rules and regulations of the
Nevada State Board of Pardons Commissioners (“Pardons Board”) do not meet the
requirements of the basic elements of due process and the Pardons Board’s rules and

regulations unlawfully delegate powers to the Governor and the Pardons Board Secretary.

Mot., pp. 4-10.
4. Plaintiffs further argued in their Motion that they will suffer irreparable
harm absent a preliminary injunction because “[d]eath is unlike any other harm that can

be suffered, particularly because it is final and irreversible,” and because “[n]either
Plaintiff Floyd nor Plaintiff Ybarra can be compensated adequately through money
damages if or when Defendants execute them in violation of their rights.” Mot., p. 11.

5. Finally, Plaintiffs argued that the threatened injury to Plaintiffs—execution
without meaningful access to a constitutionally compliant clemency process—outweighs
any arguable injury to Defendants—e.g., a delay in carrying out Plaintiffs’ executions.

111
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6. In response, on April 14, 2025, Defendants filed an Opposition to Motion to
Temporary Restraining Order, or in the Alternative, for Preliminary Injunction
(“Opposition”). Therein, Defendants argued that Plaintiffs could not demonstrate a
likelihood of success on the merits because the Nevada Supreme Court has rejected similar
challenges to Nevada's clemency procedures, the case law cited by Plaintiffs does not
support their argument, and other states have rejected similar challenges to clemency
procedures. Opp., pp. 3-9.

7. Defendants further argued that Plaintiffs could not sufficiently show
irreparable harm because, on April 14, 2025, the Nevada Supreme Court issued a stay of
Plaintiff Ybarra's execution warrant and because Plaintiff Floyd does not currently have
an outstanding warrant of execution. Opp. pp. 9-10.

8. Finally, Defendants argued that the public interest in favor of enforcing
criminal judgments outweighs Plaintiffs’ interest in access to clemency procedures. Opp.,
p. 10. To that end, Defendants argued that “there is no entitlement to clemency, only an
entitlement to apply for clemency,” and that both Plaintiffs have availed themselves of the
right to apply for clemency. Id. Because Plaintiffs had not, and could not show that, even if
Nevada'’s clemency procedures were amended to cure any perceived deficiency, they would
be granted clemency, Plaintiffs’ interest was minimal. Id.

9. On April 21, 2025, Plaintiffs filed their Reply to Opposition to Motion for
Temporary Restraining Order, or, in the Alternative, for Preliminary Injunction (“Reply™).
Plaintiffs disagreed that the Nevada Supreme Court had considered the precise issues
raised in Plaintiffs’ Complaint and Motion. Reply, pp. 2—-4. Plaintiffs likewise attempted to
distinguish the authorities from other jurisdictions cited by Defendants. Id., pp. 9-12.

10. Plaintiffs argued that imminence at all times is not required to satisfy the
irreparable injury inquiry; rather, Plaintiffs posited that Nevada law requires only a
“reasonable probability that real injury will occur if the injunction does not issue.” Reply,
p. 13 (quoting Berryman v. Int'l Broth. Of Elec. Workers, 82 Nev. 277, 280, 416 P.2d 387,
389 (1966)).
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11. Finally, Plaintiffs reiterated their position on the balancing of the public
interest, arguing that injunctive relief would serve the public interest. Reply, p. 14-15.

12. On May 8, 2025, the Court held a hearing on the Motion, at which counsel for
both Plaintiffs and Defendants presented oral argument.

CONCLUSIONS OF LAW

13.  “Apreliminary injunction?! is proper where the moving party can demonstrate
that it has a reasonable likelihood of success on the merits and that, absent a preliminary
injunction, it will suffer irreparable harm for which compensatory damages would not
suffice.” Excellence Cmty Mgmt. v. Gilmore, 131 Nev. 347, 350-51, 351 P.3d 720, 722 (2022).
“[Clourts also weigh the potential hardships to the relative parties and others, and the
public interest.” Univ. & Cmty. Coll. Sys. of Nevada v. Nevadans for Sound Gov't, 120 Nev.
712,721, 100 P.3d 179, 187 (2004).

14.  With respect to the likelihood of success prong, the Nevada Supreme Court
has already considered at least two constitutional challenges to Nevada's clemency
procedures and upheld their constitutionality in both cases. First, in Jeremias v. State, 134
Nev. 46, 412 P.3d 43 (2018), the appellant offender challenged the validity of his death
sentence “because Nevada has no real mechanism to provide for clemency in capital cases,”
Jeremias v. State, 2015 WL 5928543 (Oct. 1, 2015) (Appellant’'s Opening Brief). The Nevada
Supreme Court rejected this argument, stating that, although “[c]lemency is not required
to make a death penalty scheme constitutional . ... clemency is available through the
pardons board.” Jeremias, 134 Nev. at 59 (citations omitted). Similarly, in Nunnery v. State,
127 Nev. 749, 263 P.3d 235 (2011), the Nevada Supreme Court rejected claims that
Nevada's death penalty scheme forecloses executive clemency or violates the Eighth
Amendment. Plaintiffs are correct that the specific regulations they are challenging involve

different elements of the procedure than those discussed in the cases above. However,

1 Because Defendants had notice of the Motion, and because the temporary
restraining order standard is stricter than the preliminary injunction standard, which the
Court finds Plaintiffs do not satisfy, the Court addresses only the preliminary injunction
standard.
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because the Nevada Supreme Court has previously considered the whole process and
rejected challenges to Nevada’s clemency procedures, Plaintiffs have not demonstrated a
likelihood of success on the merits, and this factor weighs in favor of Defendants.

15.  With respect to the irreparable harm prong, there is no debating that if an
execution is wrongfully carried out, irreparable harm exists. However, here, there are no
exigent circumstances that exist with respect to Plaintiffs’ respective executions. On April
14, 2025, the Nevada Supreme Court issued an Order Granting Motion to Stay Warrant of
Execution in Case No. 89824. Thus, Plaintiff Ybarra does not have an execution date set.
Likewise, there is no outstanding execution warrant that has been issued for Plaintiff
Floyd. Given these circumstances, Plaintiffs have not demonstrated that they will suffer
irreparable harm absent issuance of a preliminary injunction, and this factor weighs in
favor of Defendants.

16.  With respect to the public interest prong, the State and the public have an
interest in bringing criminal judgments to finality, particularly after a jury trial.
Conversely, the public also has an interest in knowing that state clemency procedures are
constitutional. All citizens should know their constitutional rights are protected, including
their rights to due process. This factor therefore weighs 50% in favor of Defendants, and
50% in favor of Plaintiffs.

17.  Given the balance of the preliminary injunction factors, the Court concludes
that Plaintiffs have not met their burden to show that a preliminary injunction is

warranted.

11
111
111
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ORDER

IT IS HEREBY ORDERED that Plaintiffs’ Motion for Temporary Restraining Order,

or, in the Alternative, for Preliminary Injunction, is DENIED without prejudice.

Counsel for Defendants shall serve a notice of entry of the order on all other parties

and file proof of such service within seven days after the date the Court sends the order to

counsel for Defendants.

IT IS SO ORDERED.

Dated this 27th day of June, 2025.
Prepared and respectfully submitted by:

AARON D. FORD
Attorney General

/sl Jessica K. Whelan

Dated this 26th day of June, 2025

). G

s

kj
204 F71 1A
Jacqueline

District Co
Dated this 26th day of June, 2025.

Approved as to content and form:

RENE L. VALLADARES
Federal Public Defender

/sl David Anthony

Jessica E. Whelan (Bar No. 11543)
Chief Deputy Solicitor General - Litigation
Kyle J. Hoyt (Bar No. 14886)
Senior Deputy Attorney General
State of Nevada
Office of the Attorney General
1 State of Nevada Way, Suite 100
Las Vegas, NV 89119
jwhelan@ag.nv.gov
khoyt@ag.nv.gov

Attorneys for Nevada Board of Pardons
Commissioners, and Their Secretary,
and James Dzurenda, Director of
Nevada Department of Corrections

Randolph M. Fiedler (Bar No. 12577)
Assistant Federal Public Defender
David Anthony (Bar No. 7978)
Assistant Federal Public Defender
Jocelyn S. Murphy (Bar No. 15292)
Assistant Federal Public Defender
411 East Bonneville Ave., Suite 250
Las Vegas, NV 89101
Randolph Fiedler@fd.org
David_Anthony@fd.org
Jocelyn_Murphy@fd.org

Attorneys for Plaintiff
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From: David Anthony

To: Jessica E. Whelan

Cc: Kyle J. Hoyt; Jeny M. Beesley; Randall Gilmer
Subject: RE: Floyd/Ybarra - Draft Proposed Order
Date: Wednesday, June 25, 2025 1:39:34 PM
Attachments: image001.png

Thanks Jessica. You have my permission to affix my electronic signature.

From: Jessica E. Whelan <JWhelan@ag.nv.gov>

Sent: Tuesday, June 24, 2025 2:01 PM

To: David Anthony <David_Anthony@fd.org>

Cc: Kyle J. Hoyt <khoyt@ag.nv.gov>; Jeny M. Beesley <JBeesley@ag.nv.gov>; Randall Gilmer
<DGilmer@ag.nv.gov>

Subject: RE: Floyd/Ybarra - Draft Proposed Order

David,

Sorry for the delay on getting back to you. I’'ve accepted your edits in the attached clean
version. Please let me know if we may affix your signature.

Thank you,
Jessica

From: David Anthony <David_Anthony@fd.org>
Sent: Friday, June 6, 2025 10:06 AM
To: Jessica E. Whelan <)Whelan@ag.nv.gov>

Cc: Kyle J. Hoyt <khoyt@ag.nv.gov>; Jeny M. Beesley <JBeesley@ag.nv.gov>; Randall Gilmer

<DGilmer@ag.nv.gov>
Subject: RE: Floyd/Ybarra - Draft Proposed Order

Jessica:

My apologies for the delay in getting back to you. | have attached a draft order with proposed edits
in red line. There were a couple minor grammar issues and Jocelyn’s bar number was incorrect so |
made those changes in red line. Substantively, | put two additions in the conclusions of law section
regarding the likelihood of success and public interest sections. | added comment boxes with the

page and line number from the transcript where | took the language from the judge’s oral findings.
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Please ignore the Spanish language comment formatting boxes. | have no idea what causes them.

Please let me know if you would like to discuss any of the proposed additions/edits. Otherwise, you
have my permission to affix my electronic signature and send the proposed order to the court.
Thanks.

Dave

From: Jessica E. Whelan <JWhelan@ag.nv.gov>

Sent: Wednesday, June 4, 2025 9:49 AM

To: David Anthony <David_Anthony@fd.org>

Cc: Kyle J. Hoyt <khovt@ag.nv.gov>; Jeny M. Beesley <JBeesley@ag.nv.gov>; Randall Gilmer
<DGilmer@ag.nv.gov>

Subject: Floyd/Ybarra - Draft Proposed Order

David,

| have drafted the attached proposed Findings of Fact, Conclusions of Law, and Order in the
Floyd/Ybarra case challenging the Pardons Board procedures (A-25-911260-C). Please let me
know if you have any revisions or concerns, or if | may affix your e-signature to the attached.

Thank you,
Jessica

Jessica E. Whelan

Chief Deputy Solicitor General - Litigation
Office of the Attorney General

1 State of Nevada Way

Suite 100

Las Vegas, Nevada 89119

jwhelan@ag.nv.gov
D: 702-486-4346

Notice: This e-mail message and any attachments thereto may contain confidential, privileged, or non-public information.
Use, dissemination, distribution, or reproduction of this information by unintended recipients is strictly prohibited. If you have
received this message in error, please notify the sender immediately and destroy all copies.
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CSERV
DISTRICT COURT
CLARK COUNTY, NEVADA
Zane Floyd, Plaintiff(s) CASE NO: A-25-911260-C
VS. DEPT. NO. Department 6

Nevada Board of Pardons
Commissioners, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order Denying was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 6/26/2025

ECF Notifications CHU ecf_nvchu@fd.org
Randolph Fiedler Randolph_Fiedler@fd.org
Jessica Whelan jwhelan@ag.nv.gov

J Beesley jbeesley@ag.nv.gov

Kyle Hoyt khoyt@ag.nv.gov

David Anthony David_Anthony@fd.org
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ANS
AARON D. FORD
Attorney General
Jessica E. Whelan (Bar No. 14781)
Chief Deputy Solicitor General - Litigation
Kyle J. Hoyt (Bar No. 14886)
Senior Deputy Attorney General
State of Nevada
Office of the Attorney General
1 State of Nevada Way, Suite 100
Las Vegas, NV 89119
(702) 486-3420 (phone)
(702) 486-3773 (fax)
jwhelan@ag.nv.gov
khoyt@ag.nv.gov

Attorneys for Nevada Board of Pardons
Commissioners, and Their Secretary, and
James Dzurenda, Director of Nevada
Department of Corrections
DISTRICT COURT
CLARK COUNTY, NEVADA

ZANE MICHAEL FLOYD and ROBERT Case No. A-25-911260-C
YBARRA, JR.,

Dept. No. 6
Plaintiff(s),
VS. DEFENDANTS ANSWER TO
COMPLAINT FOR DECLARATORY
NEVADA BOARD OF PARDONS AND INJUNCTIVE RELIEF, OR IN
COMMISSIONERS AND THEIR THE ALTERNATIVE, PETITION FOR
SECRETARY, in their official capacities; WRIT OF MANDAMUS

and JAMES DZURENDA, DIRECTOR OF
NEVADA DEPARTMENT OF
CORRECTIONS, in his official capacity;

Defendant(s).

DEFENDANTS ANSWER TO COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF, OR IN THE ALTERNATIVE, PETITION FOR WRIT OF
MANDAMUS

Defendants, Nevada Board of Pardons Commissioners (“Pardons Board” or “Board”)
and their Secretary, in their official capacities, and James Dzurenda, Director of Nevada
Department of Corrections, in his official capacity, by and through their attorneys of record,
answer Plaintiffs’ Complaint for Declaratory and Injunctive Relief, or in the Alternative,

Petition for Writ of Mandamus as follows:
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l. Introduction

1. This paragraph contains a legal conclusion to which no response is required.
To the extent a response is required, Defendants admit that the quoted documents state
what they state and speak for themselves. Defendants deny the remaining allegations in
this paragraph.

2. Defendants admit the allegations in this paragraph.

3. This paragraph contains a legal conclusion to which no response is required.
To the extent a response is required, Defendants admit that the quoted documents state
what they state and speak for themselves. Defendants deny the remaining allegations in
this paragraph.

4, Defendants deny the allegations in this paragraph.

5. This paragraph contains a statement of the relief sought by Plaintiffs, to
which no response is required. To the extent a response is required, Defendants admit that
Plaintiffs are seeking the relief described in this paragraph, and deny they are entitled to

same. Defendants deny the remaining allegations in this paragraph.

1. Parties

6. Defendants admit that Plaintiff Zane Floyd is a death row inmate in the
custody of the Nevada Department of Corrections (“NDOC”) at High Desert State Prison in
Indian Springs, Nevada. Defendants admit that Plaintiff Floyd seeks declaratory and
injunctive relief. Defendants deny the remaining allegations of this paragraph.

7. Defendants admit that Plaintiff Robert Ybarra, Jr., is a death row inmate in
the custody of NDOC at Ely State Prison in Ely, Nevada. Defendants admit that Plaintiff
Ybarra seeks declaratory and injunctive relief. Defendants deny the remaining allegations

in this paragraph.

8. Defendants admit the allegations in this paragraph.
9. Defendants admit the allegations in this paragraph.
111
111
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111, Jurisdiction

10.  This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants admit the allegations in this paragraph.

11.  This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants admit the allegations in this paragraph.
IV. Venue

12.  This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants admit the allegations in this paragraph.

13.  This paragraph purports to recite information from a webpage, which speaks
for itself. Defendants deny any allegation that is inconsistent with this document. To the
extent a response is required, Defendants admit that the Pardons Board has held most of
its public meetings in both Las Vegas and Carson City since 2013 but deny that the Board'’s
meetings on June 17, 2020; November 4, 2020; March 22, 2021; and March 23, 2021, had a
physical location. These meetings were entirely virtual owing to the COVID-19 pandemic.
Defendants admit the remaining allegations in this paragraph.

14. Defendants admit the allegations in this paragraph.

15. Defendants admit the allegations in this paragraph.

16. Defendants admit the allegations in this paragraph.

17. Defendants admit the allegations in this paragraph.

18.  This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants admit the allegations in this paragraph.
V. Legal Standards

A. Declaratory and Injunctive Relief

19.  This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants generally admit the allegations in this
paragraph to the extent they are consistent with Nevada law.

20. This paragraph contains a legal conclusion, to which no response is required.

To the extent a response is required, Defendants admit the allegations in this paragraph.
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B. Mandamus Relief

21. This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants generally admit the allegations in this
paragraph to the extent they are consistent with Nevada law.

22.  This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants generally admit the allegations in this
Paragraph to the extent they are consistent with Nevada law.

23. This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants generally admit the allegations in this
paragraph to the extent they are consistent with Nevada law.

V1. Facts

A. The Pardons Board’s Rules and Regulations

24. Defendants admit that the Pardons Board is created by the Nevada
Constitution and has the power under the Nevada Constitution to grant certain types of
clemency, including commutations. Defendants deny the remaining allegations in this
paragraph.

25.  This paragraph contains legal conclusions, to which no response is required.
To the extent a response is required, Defendants generally admit the allegations in this
paragraph to the extent they are consistent with Nevada law.

26. Defendants admit that the Pardons Board has not submitted a report
regarding its review of its regulations in over ten years. Defendants further admit that the
Office of the Governor has submitted at least two reports concerning the Board’s clemency
decisions since 2019. The remaining allegations in this paragraph contain legal
conclusions, to which no response is required. To the extent a response is required,
Defendants admit that the Pardons Board must review its regulations every ten years and
that it must submit a report within 30 days of its review to the Legislative Counsel.
Defendants deny the remaining allegations in this paragraph.

11
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27.  This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants admit the quoted NAC states what it
states. As to all other allegations in this paragraph, Defendants are without sufficient
knowledge to form a belief as to the truth or falsity of the same and therefore deny the
allegations.

28.  This paragraph contains legal conclusions, to which no response is required.
To the extent a response is required, Defendants admit that NAC 213.120 does not define
the term “judicial appeals.” Defendants deny the remaining allegations in this paragraph.

B. Plaintiff Floyd’s Applications

29.  This paragraph contains legal conclusions, to which no response is required.
To the extent a response is required, Defendants admit that Plaintiff Floyd has applied to
be placed on the Board’s agenda. As to any remaining allegations, Defendants are without
sufficient knowledge to form a belief as to the truth or falsity of the allegations and on that
basis deny the allegations.

30. Defendants admit the allegations in this paragraph.

31. This paragraph purports to quote from several documents, which speak for
themselves. Defendants deny any allegation that is inconsistent with the document(s).

32. Defendants deny the allegations in this paragraph.

C. Plaintiff Ybarra’'s Applications

33. Defendants admit the allegations in this paragraph.

34. Defendants admit that Plaintiff Ybarra submitted an application for
commutation of his sentence after the deadline for consideration at the Pardons Board's
December 2024 meeting. Defendants deny the remaining allegations in this paragraph.

35. Defendants aver that the referenced document speaks for itself, and generally
admit the allegations in this paragraph to the extent it is consistent with the document.

36. Defendants admit the allegations in this paragraph.

37. Defendants deny the allegations in this paragraph.

11
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VII. Claims for Relief

38. This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants admit the referenced documents state
what they state.

39. This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants admit the reference documents state what
they state. As to the allegations of the operations of the Ohio Parole Authority, Defendants
are without knowledge sufficient to form a belief as to the truth or falsity of the allegations
and on that basis deny the allegations. Defendants deny the remaining allegations in this
paragraph.

40. Defendants deny the allegations in this paragraph.

Count I: Lack of meaningful access to the commutation process and a lack of
procedural safeguards violates Plaintiffs’ due process rights

41. Defendants reallege and incorporate herein by reference all of the preceding
paragraphs of this Answer as if set forth in full below.

42.  This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants generally admit that the allegations in
this paragraph to the extent they are consistent with law.

43. This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants deny the implied allegations in this
paragraph that they have deprived a constitutional right.

44. Defendants admit that Plaintiffs have an interest in their lives that benefits
from limited constitutional protection. Defendants also admit that among the government’s
interests in its capital punishment scheme is a concern for fair access to the clemency
process. Defendants deny that the risk of erroneously depriving Plaintiffs of their life
interests is great, as Plaintiffs lawfully have been sentenced to death. The remaining
allegations in this paragraph contain a legal conclusion, to which no response is required.

To the extent a response is required, Defendants admit that Olim states what it states.
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45.  This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants admit that Justice O’'Connor hypothesized
in her Woodard concurrence that flipping a coin to make a clemency decision or arbitrarily
denying any access to the clemency process might warrant judicial intervention.
Defendants deny the implied allegation that they employ a coin-flipping mechanism to

determine clemency results. Defendants deny the remaining allegations in this paragraph.

1. The vagueness and unknowability of the process to access the
Board’s commutation authority violates Plaintiffs’ due process
rights

46. Defendants deny the allegations in this paragraph.

47. Defendants admit the allegations in this paragraph.

48. Defendants admit the allegations in this paragraph.

49. Defendants admit the allegations in this paragraph.

50. Defendants admit the allegations in this paragraph.

51. This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants generally admit the allegations in this
paragraph to the extent they are consistent with Nevada law.

a. Nevada’s clemency provisions are unconstitutionally
vague

52.  This paragraph contains legal conclusions, to which no response is required.
To the extent a response is required, Defendants deny the allegations in this paragraph.

53. This paragraph contains legal conclusions, to which no response is required.
To the extent a response is required, Defendants admit that NAC 213.055 and NAC 213.120
do not provide for notice to an applicant for clemency when the Governor overrides the
decision of a Board member to select his application for consideration. Defendants deny the
remaining allegations in this paragraph.

54, This paragraph contains legal conclusions, to which no response is required.
To the extent a response is required, Defendants admit that NAC 213.107 and NAC 213.120

provide that the Board will not consider a clemency application from a prisoner under a
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death sentence if other forms of judicial or administrative relief are reasonably available
or if the prisoner has not exhausted all available judicial appeals, subject to the exception
established by NAC 213.055. Defendants deny the remaining allegations in this paragraph.

55. Defendants admit that the Pardons Board has considered several applications
from offenders with appeals or related legal action pending at the time. Defendants deny
the remaining allegations in this paragraph.

56. Defendants admit that the Board placed Sally Villaverde's application on the
agenda for its June 2023 meeting; that Villaverde had a habeas petition pending in federal
court at the time; and that the application required him to disclose whether his case was
under appeal at the time or whether he planned to appeal. The remaining allegations
contain legal conclusions regarding NAC 213.107, NAC 213.120, and the Board’s
applications instructions and criteria, to which no response is required. To the extent a
response is required, Defendants deny the remaining allegations in this paragraph.

57. Defendants admit that the Board continued Villaverde’s case to its September
2023 meeting. Defendants also admit that at this meeting, the Board discussed the impact
of his pending habeas petition and the Attorney General’'s recusal from the clemency
proceedings on the Board’s ability to consider his application. Defendants admit that the
Board heard from Villaverde's counsel on this question. Defendants further admit that the
case was continued again until the habeas petition could be resolved so that the Attorney
General could participate. The remaining allegations contain legal conclusions, to which no
response is required. To the extent a response is required, Defendants deny the remaining
allegations in this paragraph.

58. Defendants aver that the allegation is vague and ambiguous as to the term
“unique” and therefore Defendants are unable to form a belief as to the truth or falsity of
the allegations on that basis deny the allegations.

59. Defendants deny the allegations in this paragraph.

60. This paragraph contains legal conclusions, to which no response is required.

To the extent a response is required, Defendants admit that NAC 213.055 permits a Board
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member to select an application for consideration notwithstanding other NAC provisions
and Board rules so long as the member gives sufficient notice to the Board's Secretary and
the Governor does not object. Defendants deny the remaining allegations in this paragraph.

61. This paragraph contains legal conclusions, to which no response is required.
To the extent a response is required, Defendants admit that NAC 213.120 contains
language regarding the Board's consideration of an application, subject to NAC 213.055.
Defendants also admit that NAC 213.055 permits a Board member to select an application
for consideration notwithstanding other NAC provisions. Defendants further admit that
the NAC does not provide for notice to an applicant as to whether a Board member used
this authority and whether the Governor overrode the member. Defendants deny the
remaining allegations in this paragraph.

62. This paragraph contains legal conclusions, to which no response is required.
To the extent a response is required, Defendants

63. This paragraph contains legal conclusions, to which no response is required.
To the extent a response is required, Defendants deny the allegations in this paragraph.

64. Defendants admit that Defendant Dzurenda is responsible for effectuating the
death sentence unless the Pardons Board stays the execution and/or votes to commute it.
The remaining allegations in this paragraph contain conclusions of law, to which no
response is required. To the extent a response is required, Defendants deny the remaining

allegations in this paragraph.

2. The Pardons Board has failed to take into consideration the
unique circumstances of a death row inmate in seeking
clemency, creating several procedural gaps that violate
Plaintiffs’ due process rights

65. Defendants admit that the Board has not changed its regulations since 2010.
Defendants also admit that the Board has not submitted a report regarding a review of its
regulations within the last ten years. Defendants deny the remaining allegations in this
paragraph.

111
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a. The Board has no procedures or instructions in place for a
death row inmate to request a stay of execution as
required under NRS 176.415

66. This paragraph contain conclusions, to which no response is required. To the
extent a response is required, Defendants admit the quoted statutes and code provisions
state what they state. As to any remaining allegations in this paragraph, Defendants deny
the allegations.

67. Defendants deny that Plaintiffs and other death row inmates have no
information about how to request a stay. The remaining allegations in this paragraph
contain conclusions of law, to which no response is required. To the extent a response is

required, Defendants deny the remaining allegations in this paragraph.

b. The lack of procedures to allow a quorum vote in place of
the entire Board, in case of a conflict deprives a death row
inmate of access to a full and impartial Board

68. Defendants deny the allegations in this paragraph.

69. Defendants admit that the Attorney General is the chief prosecutor in the
state; that he represents the state in both habeas proceedings and civil actions; and that,
where the Attorney General’'s Office is opposing counsel on the habeas petition of an
applicant for commutation, he has the choice to hear the application despite a potential
conflict or to recuse himself. Defendants also admit that the Attorney General's Office is
opposing counsel on Plaintiff Floyd's pending challenge to the state’s lethal injection
protocol. The remaining allegations in this paragraph contain a conclusion of law, to which
no response is required. To the extent a response is required, Defendants deny the
remaining allegations in this paragraph.

70. Defendants admit that Attorney General Ford is the current Attorney General
of the State of Nevada and that he has chosen to recuse himself in certain Board
proceedings. Defendants further admit the general allegations regarding non-party Sally
Villadere. Defendants are without sufficient knowledge to form a belief as to the truth or
falsity of the remaining allegations in this paragraph and on that basis deny the same.

Iy
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71. This paragraph purports to quote from a document, which speaks for itself.
Defendants deny any allegation that is inconsistent with this document. Defendants
generally admit the allegations in this paragraph.

72.  This paragraph purports to quote from a document, which speaks for itself.
Defendants deny any allegation that is inconsistent with this document. Defendants
generally admit the remaining allegations in this paragraph.

73.  This paragraph contains legal conclusions, to which no response is required.
To the extent a response is required, Defendants deny the remaining allegations in this
paragraph.

74.  This paragraph contains legal conclusions, to which a response is not required.
To the extent a response is required, Defendants deny the allegations.

75.  This paragraph contains legal conclusions, to which a response is not required.
To the extent a response is required, Defendants deny the allegations.

76.  This paragraph contains legal conclusions, to which a response is not required.
To the extent a response is required, Defendants deny the allegations..

77. This paragraph contains legal conclusions, to which no response is required.
To the extent that a response is required, Defendants deny the allegations in this
paragraph.

3. The Board’s meeting schedule means commutation is

effectively unavailable for a death row inmate facing an active
execution warrant

78. Defendants admit that the Pardons Board is required to meet at least
quarterly and that these meetings almost always take place in March, June, September,
and December, with applications due roughly three to four months in advance. Defendants
lack knowledge or information sufficient to form a belief about death row inmates’ concerns
regarding the meeting schedule of the Board. Defendants deny the remaining allegations
in this paragraph.

79. Defendants admit the quoted provisions of NRS state what they state. The

remaining allegations in this paragraph contain legal conclusions, to which no response is
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required. To the extent a response is required, Defendants are without sufficient knowledge
to form a belief as to the truth or falsity of those allegations, and thus deny the remaining
allegations in this paragraph.

80. Defendants deny the allegations in this paragraph.

81. Defendants admit the referenced provision of NRS states what it states. As to
the remaining allegations, Defendants are without sufficient knowledge to form a belief as
to the truth or falsity of those allegations, and on that basis deny the allegations.

82.  This paragraph calls for a legal conclusion, to which no response is required.
To the extent a response is required, Defendants deny the allegations in this paragraph.

83.  This paragraph calls for a legal conclusion, to which no response is required.
To the extent a response is required, Defendants deny the allegations in this paragraph.

84. Defendants admit that Defendant Dzurenda is responsible for effectuating
Plaintiffs’ death sentences unless the Pardons Board stays the execution and/or votes to
commute it. Defendants deny the remaining allegations in this paragraph.

Count Il: Improper delegation of powers violates the separation of powers and
Plaintiffs’ due process rights

85. Defendants reallege and incorporate herein by reference all of the preceding
paragraphs of this Answer as if set forth in full below.

86. This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants deny the allegations in this paragraph.

87.  This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants admit the allegations in this paragraph
to the extent the quoted Nevada Supreme Court case says what it says.

88.  This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants admit the allegations in this paragraph
to the extent the quoted decisions and provisions of the Nevada Constitution state what
they state.
111
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89. This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants admit the allegations in this paragraph
to the extent the quoted decisions and provisions of the Nevada Constitution state what
they state.
1. Improper delegation of powers to the Governor
90. This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants deny the allegations in this paragraph.

a. NAC 213.055(4) unconstitutionally delegates power to
remove clemency applications in the Governor

91. This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants admit that this paragraph accurately
represents Justice Steffen’s concurrence in Kelch but denies that holding death row
inmates accountable for their crimes by effectuating their lawful sentences is of no greater
importance than considering whether to grant them relief.

92. Defendants lack knowledge or information sufficient to form a belief about
the truth of the allegations of this paragraph and on that basis deny the allegations.

93. Defendants admit that in 2020, the citizens of Nevada ratified a constitutional
amendment that required the Pardons Board to meet at least quarterly and authorized the
Board to make clemency decisions without requiring the Governor to be part of the
majority, as was previously necessary. The remaining allegations in this paragraph contain
legal conclusions, to which no response is required. To the extent a response is required,
Defendants deny the remaining allegations in this paragraph.

94. Defendants admit that the Nevada Constitution vests authority to grant
commutations and pardons in the entire Board. Defendants deny that permitting the
Governor to remove an item from the agenda is the functional equivalent of requiring the
Governor’'s affirmative vote for a prisoner to access the commutation process. The

remaining allegations in this paragraph contain legal conclusions, to which no response is
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required. To the extent a response is required, Defendants deny the remaining allegations
in this paragraph.

95. Defendants lack knowledge or information sufficient to form a belief about
Plaintiffs’ knowledge of whether the Governor has removed their applications from a
proposed schedule. The remaining allegations in this paragraph contain conclusions of law,
to which no response is required. To the extent a response is required, Defendants deny the
remaining allegations in this paragraph.

b. NAC 213.055(4) violates Due Process because it deprives
applicants of the opportunity to be meaningfully heard

96. This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants generally admit the allegations in this
paragraph to the extent they are consistent with law.
97. This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants generally admit that due process requires
the opportunity to be heard to the extent consistent with law but deny the remaining
allegations in this paragraph and deny that Plaintiffs were deprived of due process.
Defendants incorporate their responses to Count | as if fully set forth herein.
C. NAC 213.055(4) lacks any mechanism to ensure that the

Governor’s removal of an application is not arbitrary or
discriminatory

98. This paragraph contains a legal conclusion, to which no response is required.
Defendants admit that Plaintiffs’ accounts of Lugman and Floyd are accurate, but not a
complete statement of the cases or complete statements of the law. Defendants deny the
remaining allegations in this paragraph.

99. This paragraph contains a legal conclusion, to which no response is required.
To the extent a response is required, Defendants deny the allegations in this paragraph.

2. Improper delegations of powers to the Board’s Secretary
100. The allegations in this paragraph contain legal conclusions, to which no

response is required. To the extent a response is required, Defendants admit that the state’s

Page 14 of 18

AA0250




	Complaint
	I. Introduction
	II. Parties
	III. Jurisdiction
	IV. Venue



