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-~ IN.THE SUPREME COURT OF THE STATE OF NEVADA

ASHLEY WILLIAM BENNETT : ) ‘

.'V.

Appellant e o
- CaseNo. 39864

THE STATE OF NEVADA

: Respondent

~ RESPONDENT'S ANSWERING BRIEF

- Appeal from Jud ment of Conviction
v Elght Judlclal Dlstrlct Court Clark County

STATEMENT OF THE ISSUES Q,ff e

Whether the court commltted revers1ble error in falllng sua sponte to|

prohibit the State frorn 1ntroduc1ng ev1dence of w1tness 1nt1m1datlon
Whether the court cornrmtted revers1ble error 1n falhng to hold a S
. ,Petrocelh hearlng and’ giving a 11rn1t1ng 1nstructlon sua sponte regardlng’ -

'Wltness 1nt1rn1datlon

o Whether the - court cornrmtted revers1ble error’ in 11rn1t1ng hearsayi "
testlrnony frorn Laklesha Reed and Reginald Fobbs | o
. ‘fWhether the. court cornm1tted reversible error- in 11rn1t1ng the cross—f -

: lf: examlnatlon of Parnela Neal.

Whether the court cornrnltted revers1ble error 1n 1nstruct1ng the Jury w1th_'

" . respectto malice.

Whether Defendant s conv1ctlon should be reversed for cumulatlve error }‘ -

"7 1\APPELLAT\WPDOCS\SECRETARY\BRIERANSWER\BENNETT, ASHLEY BRE 39864.00C".




© 0.9 & UL oA W =

NN N RN NN = m e oem e e e e e e
N L Y T N Ot B N G R I T - N U N e T

7. " Whether the Defendant’s conviction should be reversed for the State s|
. failure to prov1de defense counsel w1th a copy of Gantt s pre-sentence

report and plea canvass.

STATEMENT OF THE CASE _ |
On March 3, 2001 Joseph Williams (aka Doughboy) was shot and killed by |

several individuals, including (among others) Ashley Bennett (aka Face) (heremafter |

" the Defendant) and Anthony Gantt. ' Gantt subsequently entered a gu1lty plea and

agreed to testify against the Defendant. | T
. At trial, the Defendant claimed an alibi defense' which the jury rejected ‘
returning a verdict of guilty of First Degree Murder with Use of a Deadly Weapon on
February 4, 2002. . . o
Thereafter Defendant ﬁled his first Motion for New Trial on February 11, 2002_ |

I which was den1ed on February 21 2002 and a second Motion for New Tr1al around 1

June 6, 2002 wh1ch was denied on June 18, 2002. ‘
Defendant was subsequently sentenced to life w1thout the poss1b111ty of parole
in the Nevada Department of Corrections plus an equal and consecutlve term of life ;o
without the possibility of parole for the use of a deadly weapon on June 18 2002 " |
On June 20, 2002, a Judgment of Conviction (Jury Trial) was filed. Th1s appeal 1
followed. -'
STATEMENT OF THE FACTS N
At trial, Anthony Gantt testlﬁed that the Defendant was one of several persons"

(1nclud1ng himself) who shot and killed Doughboy (aka Joseph W1111ams) who was "‘ :

unarmed at the time. (Appellant s Appendix, here1nafter AA, 546-551). -
The deputy medlcal examiner, Dr. Gary Telgenhoff, testified that the v1ct1m sustained |
14 gunshot entrance wounds (AA, 699).  Another eyew1tness Pamela Neal also.
testified that the Defendant shot the victim. (AA, 237). At trial, the defense called’

several witnesses to support an alibi - defens_e, all of whom had a pre-existing |

2.\APPELLAT\WPDOCS\SECRETARY\BRIEF\ANSWER\BENNETT, ASHLEY BRF 30864D0C- | - *°
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relatlonshlp with the Defendant. The Defendant chose not to test1fy Dur1ng clos1ng

- argument defense counsel attacked the cred1b111ty of W1tness Gantt and Neal (AA;
1962~ 974) stat1ng qu1te bluntly, “We have two conﬂ1cted and 1ncons1stent llaI‘S wrth
- motives to lie.” (AA 974) |

‘The. jury had ample opportun1ty to- evaluate the cred1b111ty of the varlous"_' -

'W1tnesses Based on their gullty verdict, it’s apparent the jury d1d not share the same |

| 'oplnlon of W1tness Gantt and Neal asserted by defense counsel

 ARGUMENT
I

- THE COURT DID NOT COMMIT = .
'REVERSIBLE ERROR IN FAILINGSUA
SPONTE TO PROHIBIT THE STATE FROM
INTRODUCING EVIDENCE OF WITNESS ‘
INTIMIDATION :

| F1rst contrary to Defendant’s contention (Openlng Br1ef page 18 llne 13)‘ |

there is no- 1nd1cat10n ‘in the record that the State made ° repeated and unfounded

A references to witness 1nt1rn1dat10n and threats.” Factually, the matter was referenced

briefly. when (to explai»nvthe witness’ earlier refusal in front of the jury to testlfy (AA, |

528) and his prior inconsistent statements) the witness was asked on redirect

“examination (AA, 63 4).

Q_: “And in fact Mr. Gantt ‘wasn’t there a p01nt at wh1ch th1s defendant:"
bas1cally threatened you with your own famrly‘7 | -

~ A: Yes. | | | L . |

Q ‘Didn’t he bas1cally tell you I m g01ng to br1ng your famlly in here to watch, o

you test1fy‘7” B | o o

Thereafter a defense obJectlon as to “lead1ng was overruled and the W1tness :

answered “Yes ” then further testified that his father was an’ or1g1nal gangster” in: the',

: Gerson Park Kings gang to wh1ch the Defendant belonged

3\APPELLAT\WPDOCS\SECRETARY\BRIEF\ANSWER\BENNETT, ASHLEY BRF 39864.D0C
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As this Court noted in Rodriguez v. State,- 117 Nev. 800, 32 P_.3d_ 773, 780_

'(2001),' it is the Defendant’s “responsibility to provide this courtv_‘withv cogent

argument supported by legal authority and reference to relevant parts of the record.”
[empha51s added]. | |

- Second, there is no 1nd1cat10n in the record that Defendant made a timely
objection to the introduction of this _w1tness intimidation evidence on the proper
grounds (the “leading”‘ objection was overruled and not the correct objection to
preclude,intimidation evidence) (AA, 634-635). In a hearing oﬁtside the presence of
the jury (regarding the State’s request to expel spectators), after witness Gantt initially
indicated that he didn’t wish to testify, the prosecutor mentioned that not only was a
codefendant in the audience, and one of the witnesses’ cousins, but that there were
letters from the Defendant [empha51s added] conveylng threats to the witness. (AA,
530).

“The general rule is that failure to object to asserted errors at trial will bar

-review of an issue on appeal.” McCullough v. State, 99 Nev. 72, 74, 657 P.2d 1157,

1158 v(1983);"See also State v. Taylor, 114 Nev. ’1071, 1077, 968 P.2d 315, 320 |

(1998); Emmons v. State, 107 Nev. 53, 61, 807 P.2d 718, 723 (1991). “When an

appellant fails to specifically object to questions asked or testimony elicited during
trial, but complains about them, in retrospect upon appeal, we [this Court] do not

consider his contention a proper assignment of error.” Greene v. State, 113 Nev. 157,

175- 176, 931 P.2d 54, 65-66 (1997) (reversed on other grounds) (quoting Wllson V.

State, 86 Nev 320, 326, 468 P 2d 346, 350 (1970)
Third, as this Court stated in Cosev V. State 93 Nev 352, 355, 566 P 2d 83,
85.(1977), “Appellant contends the court erred by permitting the State to ask one of its |

witnesses whether she had received any threats regarding her -testimony. This |

contention arose -after her credibility -was placed in issue because of a prior |

inconsistent statement she had given to law enforcement officials. Although she

testified otherwise, she told the court outside the presence of the jury that threats had

4,\APPELLA_T\WPDOCS\SECRETARY\BRIEF\ANSWER\BENNETT, ASHLEY BRF 39864.DOC v o
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‘indeed been madé;, ‘The credibility of a witness’ may be attacked by any party,

including the party calli_ng him.’ NRS 50.075. Here, the prosecutor's examination was |

a proper inquiry into matters relevant to the witness's credibility and reasons why she

was recanting her ‘prior, _staitémen't. See Thompson' v. State, 541 P.2d 1328

(OKLCr.App.1975); People v. Pruitt, 155 Cal. App.2d 585, 318 P.2d'552 (1957); Luker

v. State, 23 Ala.App. 379, 125 So. 788 (1930).” Cosey is élmo‘st directly on point
with the facts of this case. - - B o o
The credibility of a witness who '_’tes;tiﬁés' in- an action is always relevant.

Accordingly, _Cju,estions directed toward .»revealirig any motive, interest or bias the |

witness may harbor towa_r‘d‘a party are equally relevant. - Davis v. Alaska, 415 U.S.

308, 94 S.Ct. 1105 (1974); Ransey v. State, 100 Nev. 277, 680 P.2d 596 (1984);

Collman v. State, 116 Nev. 687, 709, 7 P.3d 426, 440 (2000). | ]
The felevancy of witness intimidation e.:.vidence was éxplored in depth in a

California. caSe, People v. Olguin, 31 C‘al.Ap’p'.4th 1355 .(1»995)'ahd the fatipnalé :

‘remains equally persuasive for witnesses here in Nevada. In Olguin, the court stated:

“Evidence a witness is afraid to testify is relevant to the credibility of that
witness and is therefore admissible (citations omitted). Testimony a witness is
fearful of retaliation similarly relates to that witness’s: credibility and is also
admissible (citations omitted). It is not necessary to show threats against the
witness were made by the defendant personal tg, or_the witness’s fear of
- retaliation is directly linked to the defendant for the evidence to be admissible
(citations omitted). .. . ) ,
A witness ‘who testifies despite fear of recrimination of any kind by
anyone is more. credible because of his or her personal stake in the testlmm%y.
Just as the fact a witness expects to receive something in exchange for
testimony may be considered in evaluating his or her credibility (cifations.
omitted), the fact a witness is testifying despite fear of recrimination is
important to fully evaluating his or her credibility. For this purpose, it matters |
not the source of the threat. It could.come from a friend of the defendant, or it
could come from a stranger who merely approves of the defendant’s conduct or
dlsap{).rpves of the victim. It could come from a person who perceives a social
or political agenda to have been advanced by the defendant’s actions. It could
come from a member of the witness’ profession, religion, or subculture, who
disapproves of the witness’ involvement for some reason. It could come from a
zealot of any stripe, large groups of whom seem ready to rally to virtually any
cause these days. g o e '
~ Regardless of its source, the jury would be entitled to evaluate the
witness’ testimony knowing it was %wen under such circumstances. And they
would be entitled to know not just that the witness was afraid, but also, within
limits...those facts which WOUI]d enable them to evaluate the witness’ fear. A

vi\APPELLAT\WPDOCS\SECRETARY\BRIEP\ANSW’ER\BENNETT, ASHLEY BRF 39864.DOC




O 00 NN U R W N =

TN NN
® .3 & G

. “y - ; g : - . Bl P B T T N N

e w1tness who expresses fear of test1£y1ng because he is afra1d of be1ng shunned
“.-- by_a rich uncle who disapproves o
- differently than one whose fear of testifyi ig is based upon bullets haV1ng een |
" fired into'her house the night before the tria , TS TN SRR

- In a case such as th1s where w1tness cred1b1l1ty was contested eV1dence that the

15 year old w1tness (AA 945) is presently fearful or was preV1ously fearful and‘
_’consequently gave. 1ncons1stent statements 1s relevant and probat1ve partrcularly 1f

- i the threats come d1rectly from the Defendant See AA 634 635 See also Un1ted | :

17 ,'collateral matter by a handwrltmg analysrs of the letter is. 1nconsequent1al

)
NG

vState V Lane 692 F. 2d 900 (7 C1r 1983) [gang membersh1p adm1ss1ble to explam"‘;';;

1 prror 1ncons1stent statements]

Fourth the case c1ted by Defendant Lay V Stat 110 NeV 1189 886 P 2d 448 1

f'(1994) actually supports the propos1tron that th1s W1tness 1nt1m1datlon eV1dence wasl.
;.adm1ss1ble smce it constltuted “substant1al cred1ble eV1dence that the defendant wasf} W
»the source of the 1nt1m1datron ” Wltness Gantt expressly 1nd1cated that the Defendant.{

‘was the source of the threats (AA 651) The fallure of e1ther s1de to prove th1s-,a

F1fth Defendant m1sc1tes the record Wh1le h1s contentlon that “there was;‘_

| '.ab501utely no. evrdence of any kmd of threats to Mr Gantt s famlly (Opemng Brlef-"'

A p page 21 lines 21- 22) 1s correct, 1t m1sses the pomt The eV1dence was that the threats'*

came from the wrtness famrly, not to them (AA 646 647) The w1tness father andfv‘::

' '-uncle were members of the Gerson gang (AA 554) wh1ch was the same gang thei_
.Defendant belonged to. (A4, 541) The wrtness father and uncle d1d not want him'to .
'take the deal and testlfy (AA 646) and the w1tness actually wrote to the' Defendantj
"because he was afra1d the Defendant would tell h1s (Gantt s) uncle (AA 647) and hrs_;
‘ _1n1t1al refusal to test1fy occurred ‘when his cous1ns and- others entered the courtroole
(on red1rect AA 646) More 1mportantly, Defendant 1gnores the record the d1str1ct_“ :fit;f
“court. made about 1nt1m1dat1ng gestures from spectators in- the courtroom (AA 675-"

677)

In Evans v. State 117 Nev. 609, 28 P.3d 498 (2001) th1s Court found that the

' test1mony of a w1tness ‘that she was’ reluctant to cooperate w1th the prosecutors !
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because the defendant had threatened her tw1ce and she feared h1m was substant1a1 1
credible evidence, directly relevant to the question of the defendant’s guilt and NRS -
48.045(2) was inapposite. = This Court also held that the testimony of _four other -
Witnesses regarding their fears was irrelevant because the state offefed vno Iaathority,
no reference to the record, and no ana1y31s to support the contentlon that their
testimony was relevant to explain subsequent conduct and 1ncons1sten01es in their
testimony. Those shortcommgs are not present in this case.
Any witness who fears, regardless of whether those fears are real or 1mag1ned or
imminent or not, and regardless of the source, that there may. be repercuss1ons from
their testimony, either before or after they testify,‘has. a motive, interest and bias in the
outcome of the proceeding. Their credibility may or rnay not be enhanced'by their
fears. In any event, the trier of fact is entitled to heaf such fe‘af eVidence in order to
evaluate the witness’s credlblllty The jury did so in this case and soundly rejected the |
Defendant’s a11b1 defense. , , _ ,
Sixth, the cases cited by Defendant (Openlng Brlef page 18) aren’t relevant to

this case because in those cases (unlike the facts of this case) there was no evidence of

‘witness intimidation or threats. United States v. Rios, 611 F.2d 1335 (10" Cir.
'1979)[no evidence whatsoever]; United States v. Peak, 498 F.2d 1337 (6" Cir.

1974)[threats “totally unsupported in the record”] United States v. Havward 420
F.2d 142 (B.C. Cir. 1969)[“not a scintilla of ev1dence”]. Moreover, in United States
v. Muscarella, 585 F.2d 242 (7th Cir. 1978), the court aﬁirmed the conviction

‘Seventh, Defendant neglects to mention- that the issue ef witness intimidation
arose durlng the State’s redirect examination after the Defendant “opened the door”v

to this issue on cross—examlnatlon (AA, 675 677) The Court noted on the record that

Defendant had opened the door and that a witness in the. courtroom was makmg'_, i

intimidating gestures while Gantt testified (AA, 675-677).
y - . |
I
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| lll'l‘”ili' li;f;j;j{]%;;fipi.iiijr{rv-._

.~ THE COURT DID NOT COMMIT T o
-+ REVERSIBLE ERROR IN FAILING TO HOLD o
- A PETROCELLI HEARING AND FAILING TO
- GIVE A LIMITING INSTRUCTION SUA S
SPONTE. REGARDING WITNESS
INTIMIDATION

. Defendant clalms that the trial court committed rever51ble error for fa111ng to- "'

‘hold a pretrial hearing on the issue of w1tness 1nt1rn1datlon, 01t1ng Trnch V. State, 113 |

Nev. 1170 946. P 2d 1061 (1997) and Petrocelh V. State 101 Nev 46 692 P 2d 503'1

F1rst those cases. do not stand for that proposmon The pass1ng reference to |

withess. 1nt1m1dat1on made during ‘the State’s redirect exam1nat1on after the defense-

opened the door was relevant to the cred1b1l1ty of W1tness Gantt not as proof of |

motive, opportumty, lntent preparation, plan, knowledge 1dent1ty, or absence of |-

mistake or acc1dent” pursuant to NRS 48. 045(2) of anythmg the Defendant did. There : =

Il was absolutely no requlrement to hold a- Petrocelll hearlng Furthermore the matter .

of W1tness 1nt1m1dat1on and poss1ble exclus1on of spectators was 1n fact d1scussed
outsrde the presence of the jury (AA 528- 534) - o | , .
Second there is nothlng in the record to. 1nd1cate that defense counsel requested )

any l1m1t1ng 1nstruct1on on this i issue at any trme Defendant S fa1lure to request such""_

|| an 1nstruct1on should bar appellate review:

Th1rd Defendant falls to c1te any authorlty for the propos1t1on that the court '_

'Was requlred sua sponte to g1ve a 11m1t1ng 1nstructlon w1th respect “to witness

1nt1m1datlon ev1dence “Contentions unsupported by spec1f1c argument or author1ty' '
should be summar1ly rejected on appeal ” Mazzan V. Warden 116 Nev 48,993 P. 2d: -
25 (2000) Defendant S rehance on Tavares v. State, 117 Nev 725 30 P 2d 1128

“(2001) is 1nappos1te since there was no “bad act” ev1dence 1ntroduced to prove motlvej [
'or anythmg else the Defendant d1d The 1nt1m1datlon ev1dence was 1ntroduced m -

: response to attacks on the cred1b111ty of w1tness Gantt
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THE TRIAL COURT DID NOT COMMIT
REVERSIBLE ERROR IN LIMITING

- HEARSAY TESTIMONY FROM LAKIESHA
REED AND REGINALD FOBBS 4

Defendant s contention that defense w1tnesses Reed (AA 904-906) and Fobbs
(AA, 900- 904) were limited in their testimony is not supported by any clear citation to

the record, although there is passing reference to a sidebar conference (AA, 923). In

" any event, to the extent that their proposed testimony may have been discussed off the |

record, the district _court clearly indicated that Reed’s test_imonywas “double, possibly |
triple hearsay.” (AA, .923). The matter wasargued outside' the presence of the jury

after Reed_and Fobbs testified (AA, 923-924) during which the Defendant himself
spoke up and attempted to argue the court’s ruling with the Judge (AA, 924-927).

The 'trial court properly excluded as hearsay any testimony from witness Reed -
regarding a phone conversation she had with the nontestlfylng Defendant concerning
witness Neal. (AA, 905- 906) | | |

- In d1scuss1ng Reed’s proposed test1mony, someth1ng about a conversation Reed
overheard between the Defendant and witness Neal regarding statements made by
some individual called Tyro that the Defendant was involved in the death .of Eric Bass =
(AA, 923-924), the court stated quite clearly on the record, “I’'m not going to let that

in, again as being hearsay, number one. Number two, under 48.035 the Court ﬁnds‘ it

.is not relevant as to these proceedings.” (AA, 924) The Court also had concerns “as’

to the truthfulness of th1s ? (AA,924).

The trial court also properly excluded as unreliable hearsay possible testimony
from witness Fobbs, an incarcerated Gerson gané memberf(AA 233 901) about an
alleged conversatlon his sister (w1tness Neal) may have overheard on some occasion

from some unnamed homicide detectives about some matter that mlght have been
relevant. (AA, 903). ‘ |
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* The trial court did not abuse its' diScretion in keeping the trial on track and.|

,prohrbrtrng the 1ntroduct10n of evidence that was both irrelevant and based on multlple

layers of hearsay.
v o
THE TRIAL COURT DID NOT COMMIT
REVERSIBLE ERROR IN LIMITING THE
CROSS-EXAMINATION OF PAMELA NEAL

Defendant contends that he should have been able to cross-examine w1tness:

Neal about the specifics of a prior bad act pursuant to Moore v. State 96 Nev. 220 A»
607 P.2d 105 (1980). n | |
In a hearing held outside the presence of the jury przor to the testlmony of

witness Neal (AA 169-174), defense counsel 1nd1cated that they wanted to get 1nto

certain specifics of a case (which was prevrously dlsmlssed) against witness Neal to

“show Ms. Neal’s violence” and.that “if she or her family was threatened, she was

gorng to do what - she had to do.” (AA, 171, llnes 12-15). The Court properly

~determined that some spec1ﬁcs might be admissible to show witness b1as or cred1b111ty .

|| but that “Again, the specific facts are not approprlate ” (AA, 172).

In a second hearlng outside- the presence of the jury after the direct exammatlon

of witness Neal (AA, 243-250), defense counsel agarn argued to get into the specifics

“of the d1sm1ssed case because Neal had testified that her case had been dismissed for |
lack of evidence and defense counsel felt otherwise (AA, 244). The State responded
at length that the case agalnst Neal could not be proven (AA 244-246 and 249 250)

and the Court ultimately stated that “The Court 1s not going to deviate from its prror’

posmon in terms of gorng 1nto the speclﬁc allegatlons (a) because it’s not approprlate

~and (b), because it’s a waste of time. This tr1a1 is not about that. However as [

1nd1cated prev1ous1y, her cred1b111ty or bias is at issue and counsel ‘because of the |

statement ‘as to dismissal, can indicate what Mr. Koot told the Court or more

'specrﬁcally, that it was being dismissed and 1mmun1ty was being offered but: agam 1

we’re not gonna get into the spec1ﬁcs as to what happened, except what she was*{
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orlglnally charged w1th And that is what the transcrlpt [of the d1sm1ssal of her case]
says. ” (AA, 248). | | '

Defendant wanted to get into the spemﬁcs of the previously d1sm1ssed case in

order to portray the- witness as a v1olent hot-head who would do anything to protect

- her famlly The spe01ﬁcs of the dismissed case had nothlng to do with her credibility

or bias agamst the Defendant and the district court properly exercised its discretion in

| controlllng cross-examination.

~ As this Court has recogmzed “The scope and extent of cross-examination is |

largely w1th1n the sound discretion of the tr1a1 court and in the absence of abuse of

d1scret10n a reversal will not be granted.” Azbill v. State, 88 Nev. 240, 246 495 P. 2d a

1064 1068 (1972) citing Smith v. Illinois, 390 U. S. 129, 88 S.Ct. 748 (1968) “The
Confrontatlon Clause guarantees an opportunity for effective cross-examination, not

cross-examination that is effective in whatever way, and to whatever extent, the

defense might wish.”. Delaware v. Fensterer 474 U.S. 15, 20, 106 S.Ct. 292 294

(1985). Even when the bias of a witness is at 1ssue trial judges retain the right to
restrlct “1nqu1r1es wh1ch are repetitive, 1rre1evant vague speculatlve or des1gned .,
merely to harass annoy or humiliate the witness.” Bushnell v. State, 95 Nev. 570,

573, 599 P.2d 1038 1040 (1979); Delaware v. Van Arsdall, 475 USS. 673, 679, 106
S.Ct. 1431, 1435 (1986) “Trial judges ‘retain wide latitude’ to restrict such inquiry.

“based on concerns about, among other things, harassment, preJudrce confusion of the

issues; the witness’ safety, or mterrogatlon that is repetitive or only marginally

relevant ” Bridges v. State 116 Nev. 752, 761, 6 P. 3d 1000, 1007 (2000) Leonardv

State, 117 Nev. 53 17P3d 397, 409 (2001).

The trial court properly exercised its d1scret10n in controlllng the trial

proceedlngs and preventing a time-consuming, confusing, irrelevant and speculatlve

cross-examination of witness Neal on spe01ﬁcs of a d1sm1ssed case that had no

.bearlng on her credibility or bias towards the Defendant.
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THE TRIAL COURT DID NOT COMMIT

'REVERSIBLE ERROR WHEN INSTRUCTING
THE JURY REGARDING MALICE _

First, there is no indication inathe record that defense counsel made aktimelyy
objection to Jury Instructions #8 and #9, theiinstructi_ons' now alleged to have been |
erroneously given. The Court specifically asked:' “Defense,is likeWise' familiar with -
the proposed instructions. -Any instructions that defense wishes to object tovat this
time?” Ms. Simpkins: No, Your Honor.” (AA 938)

It is axiomatic that failure to object in a tlmely fashion precludes appellateg -

consideration. Cutler v. State, 93 Nev. 329, 337, 566 P.2d 809, 814 (1977); McCallv. |

State, 91 Nev. 556, 557 540 P.2d 95 (1975); Clark v. State, 89 Nev. 392, 393, 513 |
P.2d 1224 (1973); State v. Foquette, 67 Nev. 505, 524, 221 P.2d 404 (1950). This. |

Court has stated that “when a defendant's counsel has not only failed at tr1a1 to obJect

to ]ury instructions, but has agreed to them, the fallure to obJect or to request spec1a1“‘-
instructions precludes appellate - consideration... The only. exception - we have

recognized to this otherwise absolute rule is one for plain error.” Bonacci v. State, 96

| Nev. 894, 899, 620 P.2d 1244, 1247 (1980). Plain error has been defined as that

2

which is “’so unmistakable that it reveals itself by a casual inspection of the record.

Patterson v. State, 111 Nev. 1525, 907 P.2d 984, 987 (1995), citing Torres v. Farmersi N

| msurance Exchange, 106 Nev. 340, 345 n. 2, 793 P. 2d 839, 842 (1990), quoting | -

Williams v. Zellhoefer 89 Nev 579 580 517 P.2d 789 789 (1973) In M ley V. |
State, 115 Nev. 114, 125,979 P. 2d 703 709 (1999) the Court held that if the defense 1

failed to propose a different jury instruction when the court settled j Jury 1nstruct10ns .

“then no patently preJudlclal error occurred Wthh warrants consideration of th1s issue |

on appeal.” In McKenna v. State, 114 Nev. 1044 at 1054 968 P.2d 739 746 (1998)
the Nevada Supreme Court held that the failure to obJect to a jury 1nstruct10n

precludes appellate review, unless the error is patently. preJudlclal (citing Flanagan v.
State, 112 Nev. 1409, 1423, 930 P.2d 691, 700 _(1996)), |
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Second, NRS 200.020(2) | states that “Malice shall be impIied when no |
considerable provocation Yappears-,' or when all of the circumstances of the killing show
an abandbned and rhalignant heart.” In Cuﬂer v. State, 93 Név.- 329, 336, 566 P.2d
809, 813 (1977), this Court noted that it is appropriate to give a _sfatute as an

instruction to the jury in a criminal case. : o
Third, as in Hernandez v. State, 118 Nev. Adv. Op. No. 55,50 P.3d 1100, 1111

(2002), Defendant failed to preserve the issue for appeal'or"demdnstrate' plain error.

In Hernandez, this Court stated, “as to whether implied malice is defined in

impermissibly vagué, archaic terms, this court considered and rejected this argument |
last 'year.” citing Leonard v. State, 117 Nev. 53, 7_8-79, 17 P.3d 397, 413 (2001)..|
Fourth, Defendant’s contention (Opening Brief, page 29, line 24) that the

“abandoned or malignant heart” language is not used by any other state and';vi}olates
due process is factually and recklessly incorrect even if couched in equivbcal terms.
A cursory and non-exhaustive search reveals that the “abandoned and malignant "
heart” language is used in both statutes and cases from several states to include |

California, Georgia, Wyoming, Idaho, Michigan, Utah, Arizona and Illinois."

! Section 187 of the California Penal Code provides in pertinent part: "(a) Murder is the unlawful =
killing of a human being with malice aforethought." and Section 188 provides: "Such malice may be -
express or implied. It is express when there is manifested a deliberate intention unlawfully to take -
away the life of a fellow creature. It is implied, when no considerable provocation appears, or when
the circumstances attending the killing show an abandoned and malignant heart." See also People

v. Martinez, 31 Cal.4th 673, 684, 74 P.3d 748, 755, 3 Cal.Rptr.3d 648, 657 (2003); Keats v. State,

64 P.3d 104, 110 (Wyo0.,2003)[“malice may be implied or inferred from any deliberate and cruel act
against another, or his property, which shows -an abandoned and malignant heart.”], Johnson v.

State, 570 S.E.2d 309, 312 (Ga.,2002)[“After charging the jury on express malice, the trial court
charged that ‘malice may, but néed not, be implied where no considerable provocation appears and - -
all the circumstances of the killing show an abandoned and malignant heart.””]; Hill v. State, 555
S.E.2d 696, 700 (Ga.,2001)[“Under OCGA § 16-5-1(b), express malice is the deliberate intention
unlawfully to take a life, manifested by external circumstances, and malice may be implied where no
considerable provocation appears and where the circumstances of the killing show an abandoned -
and malignant heart.”]; State v. Luke, 1 P.3d 795, 802 (Idaho,2000)[“There is express intent which |
contains a manifest intention, and implied intent which entails killing with an abandoned or :
malignant heart.” citing State v. Buckley, 953 P.2d 604, 605 (1998)]; People v. Goecke, 579 o
N.W.2d 868, 880 (Mich.,1998)[“Another way to conceptualize this mental state is to recognize that
because malice is implied when the circumstances attending the killing demonstrate an abandoned
and malignant heart,”]; Fenstermaker v. State, 912 P.2d 653 (Idaho App.,1995)[“Crime of second
degree murder requires intent to kill or mental state of having an abandoned and malignant heart.”];
State v. Fontana, 680 P.2d 1042, 1045 (Utah,1984)[This interpretation is consistent with ourown
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| F1nally, as th1s Court noted 1n Scott v. State ‘92 Nev. 552, 556 554 P. 2d 735

- 738 (1976), when the Jury returns a Verd1ct of murder in the f1rst degree they must

have found beyond a reasonable doubt ‘that the Defendant murdered del1berately,

'w1llfully and with premedltatlon S1nce the j Jury found express malice, 1mp11ed mahce-'

' played no part in the Defendant S conv1ctlon

The 1nstruct1ons at 1ssue are not unconst1tutlonally Vague and amblguous and
are not patently preJud1c1al } |
SRR RSN

ThlS Court has: held that under the doctr1ne of cumulatlve erTor, “although

| 1nd1v1dual errors may be harmless, the cumulative effect of multlple errors may |

deprlve a defendant of the constitutional r1ght to-a fair tr1a1 ” Pertgen v. State, 110

v' Nev. 554, 566, 875 P.2d 361, 368 (1994) see also Big Pond v. State 101 Nev. 1, 3,

692 P.2d 1288, 1289 (1985) The relevant factors to cons1der in determmmg "Whether_

error i is harmless or preJud1c1al include. whether ‘the issue of 1nnocence or gu1lt is

) close the quantlty and. character of the error and the grav1ty of the ¢ cr1me charged "

Big Pond 101 Nev. at 3, 692 P. 2d at 1289 ‘The doctrine of cumulatlve error "requ1res |

_that numerous errors be comm1tted not merely alleged " People V. R1vers 727 P. 2d 5
'394 401 (Colo App. 1986) see also People v. Jones, 665 P2d 127, l3l (Colo App

1982) ‘Evidence aga1nst the defendant must therefore be "substantlal enough ‘to |

conV1ct h1m in an’ otherw1se fair trial and it must be sa1d w1thout reservatlon that the'

‘case law, Wh1ch has referred to second degree murder as bemg indicated “when the c1rcumstances

attendmg the killing show an abandoned and malignant heart.” citing State v. Wardle, 564 P.2d 764,
765 n. 1 (Utah,1977)]; State v. Lacquey, -571 P: 2d 1027 (Ariz.1977)[“Malice is implied when no .
considerable provocation appears or when circumstances attending killing show abandoned and
malignant heart. A.R.S. § 13-451[B]. ”]; People v. Massey, 364 N.E.2d 933, 938 (Ill.App. 1977)[
Malice may be implied when all the circumstances surrounding a homicide show an abandoned and
malzgnant heart on the part of the assailant. People v. Jones 186 N.E.2d 246 (Ill 1962)”]
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. Verd1ct would have been the same in the absence of error." Wltherow V. State 104

Nev. 721 724, 765P2d 1153 1156 (1988) o
 Insofar as Defendant has failed to establlsh any error whlch would entltle h1m ,

to re11ef there is no cumulatlve error. Chref Justice E.M. Gunderson observed in h1s '

dissenting opinion in LaPena v. State, 92 Nev. 1,’ 14, 544 P.2d 118_7 (1976), “nothmg

plus nothing plus nothing is nothing." In the instant case Defendant's claims of error

amount to "nothing."

Furthermore, 1t is important to note that a defendant is not entltled to a perfect

trial, but only a fair trial . . ." Ennis v. State 91 Nev. 530, 533,539 P.2d 114 (1975)
citing Michigan v. Tucker 417 U.S. 433, 94 S Ct. 2357 (1974) Here, Defendant |

recelved a falr trial.
: VII

THE STATE DID NOT
WITHHOLD DISCOVERY

Defendant’s. contention that the State withheld 1mpeachment ev1dence in |

violation, of Bradv v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963) is without merit.

More specrﬁcally, Defendant contends that the pre- sentence report and plea canvass
on witness (and former codefendant) Gantt were not prov1ded and consequently, 1
Defendant is-entitled to a new trial. ' -

First, NRS 176 156(5)  prohibits the State from prov1d1ng a copy of a

presentence report on a witness to Defendant’s counsel. This statute expressly states

“Except for the dlsclosures required by subsections 1 to 4, inclusive, a report of a

' presentence 1nvest1gatron or general investigation and the sources of information for ', -

such a report are confidential and must not be made a part: of any pubhc recor

Since the subsections are not pertinent to Defendant’s case, the State would have been'

Violating’ the law if it had provided the Defendant with a ‘copy of t_he_presentence

investigation in dispute.

Second, as the United States Supreme Court stated in Strickler v. Greene 527 |
U.S. 263, 281-282 , 119 S.Ct. 1936, 1948 (1999), “There are three components of a |
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true Brady vrolatron The ev1dence at issue must be favorable to the accused e1ther' .

-because it is exculpatory, or because it 1s 1mpeach1ng, that evidence must have beenv

’suppressed by the State e1ther w1llfully or- 1nadvertently, and preJudlce must have

ensued » In this case, there is absolutely no ev1dence whatsoever in the record that the -

« evrdence” (Gantt S PSI and plea canvass) was favorable to the Defendant no |
'feV1dence whatsoever that it was suppressed by the State and no ev1dence that’
, -Defendant was preJudlced asa result Defendant completely fa11s to satlsfy any of the | |

|| three requrrements art1culated in Strickler, supra

Th1rd there is no ev1dence that Defendant requested these mater1als or made :

v any 1ndependent effort to obtam them from the State or the court Nor is there any-

ev1dence that the State even possessed a transcribed plea canvass As th1s Court noted

in Steese v, State 114 Nev. 479, 960 P 2d 321 (1998) “Brady does not requlre the'

'_ State to disclose ev1dence whlch is avallable to the defendant from other sources,

1nclud1ng d111gent 1nvest1gatlon by the defense ” Defendant had the ab111ty to obtam

these materials dlrectly from the court or pursuant to court order and d1dn t need to' N

rely solely on the prosecutlon More recently, 1n Evans v. State 117 Nev 609, 28 |

P.3d 498, 511 (2001) ‘this Court rejected the proposmon that the State has any o

afﬁrmatlve duty to comprle 1nformatlon or pursue an 1nvest1gat1ve lead simply

because it could conce1vably develop evidence helpful to the defense i
Fourth there i is no eV1dence that Defendant made a t1mely Ob] ectron to the lack |-

of these: materials: wh1ch would clearly have been known to defense counsel before |

trial. Farlure to make a timely obJectlon or a va11d cla1m of newly d1scoveredt.'- "

| 'evidence ‘precludes appellate review. Defendant’s bare ~claim, “based” solely on |

speculatlon that exculpatory or 1mpeach1ng ev1dence was contamed 1n these_‘
documents; is msufﬁclent to susta1n his claim. S |

"NRS 175 282 prov1des a mechan1sm for the Court to rev1ew excise 1f 1

' appropr1ate then make avarlable to the j Jury any agreement to test1fy That obllgatlon '

“was sat1sf1ed when the State prov1ded a copy of the plea memo and agreement to
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testlfy to defense counsel (AA, 45 8) Furthermore the State had the plea agreement.

admitted as Exhibit 127 (AA, 933).

The Defendant’s failure to obtam witness Gantt’s presentence investigation’

‘report and a copy of Gantt’s plea canvass is not attrlbutable ‘to the State and. |

consequently does not constitute Brady error.

CONCLUSION

Based on the foregoing, the State respectfully requests thls Court to afﬁrm the

Judgment of Conviction.

Dated this 19th day of November 2003
‘ Respectfully submitted,

- DAVID ROGER
Clark County District Attorney
- Nevada Bar # 002781

CHief Deputy Dlstrlct Attorney
Nevada Bar #000439

Office of the Clark County Dlstrrct Attorney
Clark County Courthouse
200 South Third Street, Suite 701

- Post Office Box 5 52212
- Las Ve%as Nevada 89155-2212
(702) |
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| CERTIFICATE OF COMPLIANCE
I hereby certify that I have read this appellate briéf, and to the best of my

knowledge, information, and belief, it is not frivolous or interposed for any improper,
purpose. I further certify that this brief complies with all applicable Nevada Rulés of [
Appellate Procedure, in particular ‘NRAP 28(e), Whichrrequ‘ires every asseftion in the
brief regarding matters in the record to be suppbrted‘ by appropriate references to the
record on appeal. I understand that I may be subject to sanctions in the "evvent that the
accompanying brief is not in conformity with the requirements of the Nevada Rules of |
Appellate Procedure. o o

Dated this 19th day of November 2003.

DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

BY

“_(M . 4 ’

Chief Deputy District Attorney _
Nevada Bar #000439 :

Office of the Clark County District Attorney
Clark County Courthouse

200 South Third Street, Suite 701

Post Office Box 552212

Las Vegas, Nevada 89155-2212-

(702) 455- 4711
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