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' INTHE SUPREME COURT OF THE STATE OF NEVADA

LAILONI MORRISON, oy

v.

'THE-STATE?'OF NEVADA,

Appellant ‘
| ~ CaseNo. 40097

a—

Respondent.

* RESPONDENT’S ANSWERING BRIEF

Appeal from Judgment of Con.vicvti('m" |
Elghth Jud1c1al ‘ourt -ClarkCounty

STATEMENT OF THE ISSUES

e Whether the district court erred in. denying the Defendant S mot1on to

suppress statements he. made to pohce

Whether the d1str1ct court 1mproperly limited - the Defendant S cross- i
examination of Pam Neal. S s

. -Whether the district court pro erly allowed Detective Bodnar to testrfy;
regarding statements made by State’s witness Wayne Gantt

Whether the d1str1ct court erred in denylng the Defendant S mot1on for a
m1str1a , R

. Whether the d1str1ct court erred in glvmg instruction #10 and #11 wh1ch -

defined express malice, 1mp11ed malice, and malice aforethought

STATEMENT OF THE CASE .

On June 7, 2001, Lailoni Deandre Morr1son hereinafter the Defendant along I
‘~w1th Ashley Bennett and Anthony Gantt, was charged by way of 1nformat1on with
|| murder with use of a deadly weapon. (Volume 1, Appellant S Append1x pg 4 ‘ h

heremafter 1 AA 4) On July 31, 2001, the district court granted the Defendant s

_rgmot1on to sever the Defendant s case from his- co- defendant s ( 1 AA 152) An

‘I:\APPELLA’I\WPDOCS\SECRETARY\BRlEF\MORRISON, LAILONI 40997.Doc i R
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amended information, charging only the Defendant, was filed on May 28, 2002. (1
AA 79). On May 28, 2002, the Defendant’s jury trial commenced. (1 AA 143). After
an eight (8) day jury trial, the Defendant was convicted of murder of the second
dégree with use of a deadly weapon. (1 AA 149). The judgment of conviction was |
filed on August 8, 2002. (1 AA 131). |
STATEMENT OF THE FACTS _
On March 3, 2001, several members of the Gerson Park Kingsman (GPK) gang

were attending a funeral for Mark Doyle. (Trial Transcript, 'here’inafter TT,
5/29/2002, 164). The Defendant along with Anthony Gantt (Wacky G), Ashley
Bennett (Face), Fredrick Scheider (Henry), Antwon Owens (Glock), and Jermaine
Webb (Wing) were in attendance. (TT, 5/30/2002, 24). While at the fhneral for their
friend who was murdered the day before, the Defendant and others started to get}riled
and wanted to go to the “Hunt” house, which was a known hahg out for the rival gang,
the Rolling 60s. (TT, 5/30/2002, 26). '

On their way to the Hunt house, the group of men were turned away‘byA security
guards. (TT, 5/30/2002, 27). Instead of turning away, the group decided to 'épprbach ,
the Hunt house from a different route. On their new route to the Hunt house, the
Defendant and the others encountered J oseph Williams (Doughboy) leaving Monique |
Hunt’s house. (TT, 5/30/2002, 30). Doﬁghboy was known to be associated with the |

‘rival gang the Rolling 60s. (TT, 5/30/2002, 30). The group of men, coming from

different angles, approached Doughboy as he was heading towards his car in the
parking lot. Doughboy saw the men c_Qming and raised his hands in the air. As he
approached Doughboy, the Defendant raised his gun and started firing his 'supér 38
caliber handgun. (TT, 5/30/2002, 34). This prompted at least two others (Gantt and
Bennett) to start ﬁfing their’ weapon as well. The men emptied their guns into
Doughboy. (TT, 5/30/2002, 35). When the Defendant started to fire, Doughboy |
attempted to turn and run away, however, Doughboy was shot so many times that he

fell where he stood.

2 I:\APPELLAT\WPDOCS\SECRETARY\BRIEF\MORRISON, LAILONI 40097.DOC
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At th1s same time, Pam Neal was leavrng her upstalrs apartment to go down’ and‘ -

take her nelghbor to work. (TT, 5/30/2002 129) As she was leavmg the apartrnent

she wrtnessed the encounter between the group of men and Doughboy (TT

| 5/30/2002, 131). She saw the men cormng towards Doughboy in: all d1fferent angles ,
and she W1tnessed the Defendant shooting at Doughboy (TT, 5/30/2002, 131) She, B
saw the vietim fall to the ground. - Pam Neal was fam1l1ar with three of the men that?’ :
were 1nvolved in the shooting; (TT 5/30/2002 133). She knew Anthony Gantt s1ncef
‘he was a llttle boy. (TT, 5/30/2002, 135-36). She had met the Defendant on several.~ B
- occasions and was familiar with h1rn (TT, 5/30/2002 134—5) In add1t1on she was | ].

also familiar with Ashley Bennett.’

Joseph W1ll1ams Doughboy, was taken to Un1vers1ty Med1cal Center suffenng

,v vv_ffor multiple gun shot wounds, where he later d1ed succumblng to hlS numerous bulletv.

{["wounds. -

ARGUMENT
I

"THE DISTRICT COURT PROPERLY. ALLOWED A
PORTION OF THE DEFENDANT’S MIRANDIZED
~ VOLUNTARY STATEMENT TO BE ADMITTED
INTO EVIDENCE AND PROPERLY SUPPRESSED -
THE PORTION OF THE = DEFENDANT’S
S'lFATEMENT AFTER HE ASKED FOR COUNSEL

The Defendant alleges that the d1str1ct court erred by denylng the Defendant’
It mot1on to suppress h1s voluntary statement to police. The Defendant contends that

s even though he was Mirandized and Voluntarrly walved his rights, that his confess1ona

was not Voluntary because the police pressured him. After hearlng argurnent on the

Defendant s motion the district court determined that the . Defendant freely and' 5

Voluntanly waived his rights and his Voluntary statement would be allowed to be. |

gadmitte’d”i(Trans 9/13/2001, 5). However the district court d1d suppress thef
‘Defendant’s statements after he asked for a-lawyer. (Trans. 9/ 13/2001 5- 6) The

‘Defendant’s claim lacks merl_t,' as he know1neg and voluntarily waived his Miranda |

3 I\APPELLAT\WPDOCS\SECRETARY\BRIEFMORRISON, LAILONI 40097.00C. |
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| rrghts and freely gave h1s statement to polrce

The d1str1ct court received the Defendant s motron to suppress h1s statements

“The district court: deterrmned that in order to make its ruling it needed to observe the

V1deotape of the confession. After observrng the V1deotape and hearrng counsel’s

argument the d1str1ct court determrned that the voluntary statements were adm1ss1b1e“»‘ o

up to the point the Defendant asked for an attorney (Trans 9/ 13/2001 5- 6)

The Supreme Court of Nevada has stated that 1t w111 “uphold the d1str1ct court s’f ) -

'jdec1s1on regardrng suppress1on unless th1s [C]ourt is ‘left with the deﬁnrte and ﬁrm | :

conviction that a mistake has been committed.”” State V. McKellips, 118 NeV AdV
"’Op No 50,p.3,49P.3d 655 (2002) Cztzng Un1ted States V. GVpsum Co, 333 U S.

364, 395 68 S.Ct. 525 542 (1948) Unless the Defendant is- able to show that the-.i;”f"

i district court did not base its suppress1on ruhng on substant1a1 eV1dence the: d1str1ct

court ruling will be upheld. cKelhp_ 118 NeV Adv. Op: No. 50, p 3; Th1s Courtz |

has stated that the. question of the adm1ssrb111ty of a confession is pr1mar11y a factualy

questron addressed to the District Court and where that determrnatlon is supported by |

'substantial ‘evidence it should not be d1sturbed on appeal. Echavarrla V State 108j }
| Nev. 734,742,839 P.2d 589, 595 (1992). | |

The Due Process Clause of the Fourteenth Amendment requ1res that a,v

’confess1on must be voluntary to be adm1ss1ble Rowbottom V. State ‘105 Nev.. 472

432,779 P.2d 934 (1989); Passama v. State, 103 Nev. 212,214,735 P. 2d 321 (1987) 1

-Miller v. Fenton, 474 U.S. 104, 106 S. Ct. 445 (1985). In order to be Voluntary,

confession must be the product of a "ratronal intellect and a free W111 " Rowbottom |-

supra, c1t1ng Blackburn V Alabama 361 US 199 208 80 S. Ct. 274 (1960) Ai

confession is involuntary whether coerced by phys1ca1 1nt1m1datlon or psychologlcal';
‘pressure. Passama, supra, citing TownsendV Sa1n 372 US 293 307 83 S Ct 745“ -
,(1963) o S R

The United ‘States Supreme Court has re1terated that certa1n 1nterrogatlon_

A technlques are so offenswe to a crvrhzed system of Justlce that they Vrolate due,

’ 4 © \APPELLAT\WPDOCS\SECRETARY\BRIEFMORRISON; LAILONI 40097DOC- B
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process. Passama, supra; Miller, supra. A confession may also be ’rendéred
inadmissible if it is the result of promises which impermissibly induce the co‘vnfessiony. .

Passama, supra; Franklin v. State, 96 Nev. 417, 421, 610 P.2d 732 (1980). To

‘determine the voluntariness of a confession, the court must consider the effect of the

totality of the circumstances on the will of the defendant. Passama, stipr‘a, citing

Schneckloth v. Bustamonte, 412 U.S. 218, 226-227, 93 S. Ct. 2041 (1973).

In addressing ‘the voluntariness standard, the Nevada Supreme :Cou‘rft‘ has

adopted’ the “totality of the circumstances” test. Passama v. State; 103 Nev. 2_1:25 214,

735 P.2d 321 (1987). The Passama Court stated:

The Court must consider the effect of the totality of the -
circumstances on the will of the Defendant, the question in
each case is whether the Defendant’s will was overborne
when he confessed. Factors to be considered include: the -
youth of the accused; his lack of education: or his low -
intelligence; the lack of any advise of Constitutional Rights;
the length of detention; the repeated and prolonged nature of
3uest10n1_ng; and the use of physical punishment such as the
epravation of food or sleep. ‘

103 Nev. 212, 214, 735 P.2d 321, 323 (citations omitted)

Upon reviewing the factors to be considered as set forth in Passama, it is clear

that the Defendant’s statement was the product of a free will. Clearly, as ‘ndted- above,

the Defendant was advised of his Constitutional rights prior to questioning.
The Defendant’s experiences during his life also give insight"irito,hi’_s mattlrity

and ability to make decisions regarding statements to the authorities.. The Defendant

stated that he is twenty-one years of age and lives with his girlfriénd., (1 AA36) .

During the interview, the Defendant even nient_iofn'sythét’he has children. (1 AA 55). 1t o

should also be noted that the Defendant has 11 aljia'sés,’ has been arrested numerous - -

‘times as a juvenile, and has over a dozen arrcstS as an adult. (1 AA \‘60);'. .Thi‘s_
Defendant, therefore, is an adult functioning‘ within our sdciety who has had to -fﬁake. |-

decisions regarding relationships, raising children, and evading the criminal justice

system.

Contrary to theﬁDéfendant’s allegéti"On, there is absolutely no indi_batidn;of :'any‘

o 5 " I\APPELLAT\WPDOCS\SECRETARY\BRIEF\MORRISON, LAILONI 40097.DOC :
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(1 AA 35)

physical pumshment In fact the Detectrves conductrng the 1nterv1ew catered to the;

physical needs of the Defendant ‘As both the V1deo and audio tapes reveal upon

Detective Bodnar’s entrance to the interview room, the Defendant is on the floor. The | -

following conversation ensues:

;,BODNAR ‘What’s up, dude? Try and get up. Have a seat. |
e You all right? You need some help‘? ou d1dn t fall, d1d
. i you? ,
: DEFENDANT' I couldn’t sit in this Chair'like that.

- BODNAR: How do those feel? Are they all rrght‘7
- (referring to the Defendant’s handcuffs)

- DEFENDANT:  They’re so tight. |
 BODNAR: Here stand up. Let’s loosen them a little bit.

OnCe the handcuffs are adjusted, the Defendant begins to complain about his: e
legs hurting. (1 AA-35). Again, the Detectivesaccommodate him. When asked |
about the adj ustment, the Defendant responds by saying, “That’s cool.” (1 AA 35). |

- Detective Rodrigues even asks the Defendant whether he Would like ~something
to drink during the interview (1 AA 44). That question is followed up by the
Detective’s: offer to adjust the room ternperature (1 AA 44).. Clearly, the 'Detective is |

~attempting to make the Defendant as physically comfortable as poss1b1e It should

further be noted that the entire interview is just under two hours. (1 AA 29) |
When cons1der1ng the circumstances under which the interview was conducted

it would be hard to believe that a 21-year old Defendant with a live-in girlfriend,

children, 11 A.K.A.s, with an interview of less than 2 hours had a will that was

“overborne.” The detectives did interrogate ,the_ Defendant, but it was not so
oppressive and overbearing to believe that this -Defendant’s psychologiCal “and
phys1ca1 capac1ty was reduced to a degree that his statement was no longer Voluntary
The Defendant’s statement was voluntarily made and was not coerced.

Defendant alleges 1naopen1ng brief that because Detectives lied to him about the

strength of the case against him, the Defendant was “induced” to change his story.
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"The Detectlves did not he to the Defendant about the 1nformatron from the w1tnesses, -_

who had come forward. The only falsehood was that the: w1tnesses d1d not know the | :

| Defendant. That falsehood is’ completely 1nadequate to ﬁnd that the Defendant was_

, coerced

The employment of falsehoods is: acceptable In Sher1ff V. Bessey, 112 NeV i 5

332, 914 P. 2d 618 (1996) the defendant was a. suspect in several sexual assaults on E
young girls. Durlng h1s 1nterV1eW w1th pollce Bessey den1ed engagrng in any sexual _

acts with the minor untll the ofﬁcer asked him if he could expla1n Why h1s semen Wasff :

|| present at the location where the acts occurred The actual analysrs was negatrve but

- the. ofﬁcer presented Bessey with a false cr1me lab- report wh1ch the off1cer had

prepared Bessey then made a number of 1nculpatory statements.

‘Speaking for the ‘court, Ch1ef Justice Shear1ng upheld the adm1s51b111ty of_*.‘

" Bessey S statements "The Court’ S decrsron states

To determine the voluntariness of a confessron the court*g.

~ must consider the effect of the totality of the c1rcumstances~' o
-on the will of the defendant. The question in each case is .= =
whether . the defendant S w1ll was. overborne when ‘he - -
confessed. , , T

|l 1d at 324-325, citing Passama v. State 103 NeV 212, 2l4 735 P2d 321 ST
1 323 (19 7. !

The Nevada Supreme Court’s d1scuss1on in Bessey echoes and 1s in complete

~harmony with the decision of the Unrted States Supreme Court in; Colorado V. |
Connelly, 479 US. 157, 107 S.Ct. 515 (1986). Tn Connelly, -the Unlted Statesf-

' Supreme Court said that the prrmary factor in assessrng Voluntarlness was an |

: examination of what if anything the pohce had done to either d1rectly or subtly coerce |

|| the defendant into making statements. In Bessey the Court noted that employment by L

police of falsehoods extrinsic to the facts of the alleged offense was coercrve because'- .'

falsehoods are likely to produce untrue statements or to 1nﬂuence the accused to make

a confession regardless of gurlt Extrrnsrc falsehoods include: assurances of divine |

salvation upon confessron promrses “of mental health treatment n exchange for |
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confession, assurances of more favorable treatment in - exchange for confession,

misrepresenting consequences of a conviction, and representation that welfare benefits

would be withdrawn or children taken away unless there was a confessionf.f These are

the kinds of misrepresentation ‘and deceit which are examples of police intirnidation or
coercion. Intrinsic falsehoods do not constitute.coercion. Even the intentional use of

: false statements to Bessey which were clearly designed to get him to confess d1d not‘ £

persuade the Nevada Supreme Court that his confession was 1nvoluntary

_In the instant case, the Defendant makes the argument that Detect1ves 11ed to

| Defendant “telling him that there are people that don’t even know him that p1cked him | |
and the other guys out of a photo 11ne—up and drew diagrams show1ng where- B

‘,everybody was located.” (1 AA 17) The only falsehood in this. statement is that the‘

people d1dn t know the Defendant. In fact, the Detectives had met with w1tness Pam | -
Neal on May 1, 2001 and she had identified Defendant as one of the shooters. She '

also had p1cked him out of a line-up and drawn a diagram showmg where each' E

shooter was located. (1 AA 60). On May 7, 2001, the Detectlves 1nterv1ewed co- -

Defendant Anthony Gantt who also- identified Defendant as being present at the
shootlng ‘Therefore, the only “lie” is that the witnesses didn’t know the Defendant.
The falsehood used by Detectives Bodnar and Rodrigues were intrinsic falsehoods of
the type used in Bessey and actually less deceitful. Therefore, they do not const1tute
police coercion. There are no misrepresentations regarding the consequences of a‘_'
conv1ct1on or assurances of more favorable treatment. There is merely an""
exaggeratlon of the nature of witnesses who have identified the Defendant. R |
‘Because the Detectives, at this point, know that the Defendant was present and' -
involved in the shooting, the suggestions to the Defendant about being a lousy shot, |
etcetera are not falsehoods, but an opportunity for Defendant to explain his -pres'ence
Though some deceit was used in not telling the Defendant who the w1tnesses agalnst.

him were, the deceit clearly does not rise to coercion as art1culated in- essey and

Connelly ell
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RSN T]rIE DISTRICT COURT DID NOT__, ERR BY ey
“. LIMITING THE DEFENDANT’S ~ CROSS- - .
' EXAMINATION - OF . PAM NEAL BY NOT .
- ALLOWING THE DEFENDANT TO USE EXTRINSIC R
' ‘EVIDENCE ‘ -

‘The Defendant compla1ns that the d1str1ct court” erred when 1t l1m1ted thet

.Defendant from us1ng extr1ns1c ev1dence to cross exam1ne ‘the State 'S W1tness Pam"v R

Neal. Ina mot1on before the d1str1ct court the Defendant Wanted to use ev1dence of an

incident in Wh1ch Pam Neal was arrested and charged W1th several felonles 2 AA 5).
The -Defendant believed that Pam Neal had motivation to.not testlfy- truthfully because
Pam Neal believed that the Defendant was re'sponsible'vfor her cousin’sudeath (2 AA |
1l 5-8). The Defendant contended that this belief caused the: ‘witness. to. go toa house‘_‘-”.,,,
- where she beheved the Defendant to be located and shoot a gun 1nto the house The o
district court ruled that although the Defendant could cross—exam1ne ‘the W1tness |
~regarding her. be1ng arrested for the felonles and what. those felon1es 1nvolved the | ®
Defendant v was not allowed to talk about the speclﬁc facts and detalls of the alleged.j' .
crimes 1nvolved (2 AA 13- 20) The Defendant is now asklng thls Court to overturn

his conv1ct10n based .on the fact that he was unable 10 1ntroduce extr1ns1c ev1dence

when he cross- exam1ned the W1tness (Defendant S Openlng Brlef 27- 29) Pursuant

‘to the Nevada Rev1sed Statutes and case laW the answer is clear---the defense may"_’_

| notdoso.

The decision to admit or exclude evidence is Within the sound‘discretion'of ‘the |

trial court and Wlll not be overturned unless it is- manlfestly Wrong Sherman V State -

114 Nev 998, 965 P. 2d 903, 909 (1998). NRS 50.085 states n relevant part

Opinion ev1dence as to the character of a Wltness 1s
adm1ss1ble to attack or support his cred1b1er/ . :
2. Evidence of the reputation of a witness for: truthfulness or
* untruthfulness is inadmissible. '
3. Spec1ﬁc instances. of the conduct of a W1tness for the =

1 Those felonies 'were_late‘r- dismissed by the Stateas there was not enough evidence to prosecut“e_.' R N
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purpose of attacking or supporting his credibilitg, other than -
conviction of crime, may not be proved extrinsic
evidence. They may, however, if relevant to truthfulness, be
inquired into on cross-examination of the witness himself or
on_cross-examination of a witness who testifies to an
opinion of his character for truthfulness or untruthfulness
subject to the general limitations upon relevant evidence an
the” limitations upon interrogation and subject to the
provisions of NRS 50.090. ‘

When determining the admissibility of character evidence, the plain language of the .
statute clearly commands that opinion evidence is admissible subjéct to certain
criteria, reputation evidence is never admissible, and specific instances of conduct of a
witness may not be proven by extrinsic evidence. In other words, while a witness |
may be asked about a specific incident if relevant to truthfulness, the questioning |
lawyer may not then attempt to impeach the witness with either physical evidence or
another witness. N

In a variety of cases, the Nevada Supreme Court has held that evidence of
specific conduct of a witness may not be proved by extrinsic evidence.i See Collfnan
v. State, 116 Nev. 687, 7 P.3d 426 (2000) (proper to impeach a witness by inquiring
into specific acts relating to truthfulness or untruthfulness and by not using extrinsic

evidence); Sherman v. State, 114 Nev. 998, 965 P.2d 903 (1998) (“[e]xtrinsic

evidence of specific instances of conduct may not be used to attack the credibility of a

witness; however, such instances are properly the subject of cross-examination”); |

Roever v. State, 114 Nev. 867, 963 P.2d 503 (1998) (specific acts regarding |
truthfulness or untrufhfulness “...canriot' be raised through extrinsic evidence”);

Rowbottom v. State, 105 Nev. 472, 779 P.2d 934 (1989) (if defendant denied specific

instances of conduct, the State could not prove such acts by extrinsic evidence);
Moore v. State, 96 Nev. 220, 607 P.2d 105 (1980) (when defendant denied ever filling -
out a false check;, the trial court erred by allowing other witnesses to testify that they

had seen the defendant do so as it violated NRS 50.085(3)---“[h]aving received a

negative answer to his question, the prosecutor was foreclosed from proving

otherwise™).
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In McKee v. State, 112 Nev. 642, 917 P.2d 940 (l996);_ thve'NeVVada- Siiprerne e
Court found that use By the State of extrinsic evidence to ‘impeach the defendant’s‘

credibility ~regarding a collateral matter to B;ei’érrer, In McKee, the defendant, when
,'aSked whether he had used drugs on July 12, 1994, testiﬁed that he had.not. The State |

then prodﬁced a photograph of the defendant dated TJuly 12, 1994 Wthh showed the |

, defendant»'holding' a straw and'a baggy in his hand; At that pomt,the }‘d'eferidan}t
_'.vadmitted:_'t'hat he had used drugs on that specific date.. On appeal, the Court ruIed the
‘ :di's_trict equi't' erred by allowing the use of the-photograph to impea'ch'/ihe 4de‘fendaht’s

testimony:
| Im;l)ﬂeachment on a collateral matter is clearly not allowed.
...[TThe prosecution is allowed to inquire into  specific - -
instances of conduct on cross-examination, but must accept
the witness’ answer. The prosecution is not allowed to
| - - prove up the conduct through extrinsic evidence. i
Id. at 647.

In Patterson v. State, 111 Nev. 1525, 907 P.2d 984 (1995), the defendant was

‘char géd With‘HUme.rO‘US" acts of lewdness with‘{é child under 14 years of 'age. '-DUring. 7.
the defehsef’s-case—in—chief, the defendant called a neighbor of the victim, Mrs. J 'ewett-f "
The deféndanf,asked Mrs. J ewett: o S il

Q.  Mrs. Jewett, have you ever been present when [the
victim] has been untruthful in any specific instance? . '

A. Yes, I have. . - . o .
Q. Can You relate that instance to use (sic) when she was- .
“untruthful? - - S o :

Id at 1529. The State objected based upon NRS '50.'(})85},(3') and that o’bjecti'on"r was |
sustained by the trial court. On appeal, the Nevada Supreme Court made it absolutely |

clear that NRS 50.085(3)'15 unambiguous:

- While - a-witness may, under certain- c’ondit.i‘ons;,%iVe an
“opinion of another witness’ truthfulness, NRS 50.085(1), a .
~witness may not testify of another witness’ reputation for

truthfulness. NRS 50.085(2).  Moreover, the admission of
- specific instances of a witness’ conduct, other than criminal
convictions, may not be proved by extrinsic_evidence." See
.~ NRS-50.085(3)." Specific instances of a witness’ conduct
- may only be 1nquired into ‘“on ‘cross-examination of the
- witness himself or on cross-examination of a witness who

11 I\APPELLAT\WPDOCS\SECRETARY\BRIEFMORRISON, LAILONI 40097.D0C
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testifies to an opm1on of h1s character for truthfulness or
-untruthfulness...” Defense counsel’s questlonlng of Mrs.
J ewett v1olated these rules of ev1dence : : . ;

Id. at 1534

Furthermore ina death penalty case Greene v. State 113 Nev 157 931 P, 2d' ,j

.54 (1997) receded from on other grounds by Byford v. State, 994 P. 2d 700 (2000), - ¢
the Nevada Supreme Court held that the use of extr1ns1c evidence to- show a specrﬁcg 2

_instance regardmg untruthfulness of | a w1tness ‘was_improper. In Greene thefi_

defendant sought to impeach a w1tness because she was proved to: have perJured. |

herself in another unrelated case. In the unrelated case, the witness: had been asked 1
whether she had taken any drugs before giving testimony, to wh1ch she answered no.’|
- That trial court thereafter ordered a drug test which proved pos1t1ve for a controlledfrfv'f
.substance The defendant wanted to introduce the prior testrmony as. well as the drug‘.‘

| test to- establ1sh that she perjured herself in the prior tr1a1 "The Nevada Supreme Court‘f o

ruled. that the ev1dence was properly excluded on NUMeErous grounds One of those,m ‘

‘grounds was based upon its decision in Rembert V. State 104 Nev. 630, 683 766 P. 2d_:vg‘=

890 892 (1988), in which the Court held it was error to allow the State to attempt to | .

1mpeach a defendant’s credibility w1th extrinsic ev1dence relatmg to a collateral

1 matter See NRS 50. 085(3)

The only exception to the d1ctates of NRS 50. 085(3) 1s in sexual assault cases‘-’
where there i is-a claim of a prior false allegatlon of sexual assault. Miller V. State 105,

Nev. 497,779 P.2d 87 (1989) Efraln v. State, 107 Nev. 947 823 P. 2d 264 (1991) Ing

ol Efram supra, the Nevada Supreme Coutt affirmed this except1on carved out m 1tsf1__. :

. holdlng in M1ller supra:

In Miller, we also noted that' the introduction of extr1ns1c' e

evidence of prior false accusations encroaches on Nevada’s =~~~ |
~ collateral evidence rule, NRS 50.085(3). NRS ‘50. 085(3) S
- .allows questions, on cross-examination, of a witness’ dpast:"z'*.* -
- conduct. If, however, the witness denies the past conduct,
- extrinsic evidence contradicting the denial is generally

inadmissible. In Miller, we explained that “t[o] the extent
~that our holding transcends the limitations of Co
- 50.085(3),” we carve out an except1on for . sexual assault o
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cases.’ Thus ina sexual assault case defense counsel ma

- ask the com a1n1ng witness about prior false sexual assault
charges, and if the witness denies this behavior, defense -
counsel may introduce extrinsic evidence of the false -
charges. _ ‘

Id at 949 (citations omitted). Thereafter, the Court established a strict test whereby al|
hearing must be held outside the presence of the j jury and the court must deterrmne by |

a.preponderance of the eV1dence that the (1) the accusatlons were made (2) the

.accusat1ons ‘were -false; and (3) the extr1n31c eV1dence is more probatlve than B

"preJud1c1a1 The Court also established that the defense is requlred in sexual assault,.

cases to notice the State concerning the evidence so that the State has sufﬁcrent trme -

to respond.

- In the instant matter, the Defendant believes that the district court should have |
allowed him to inquire further into the specifics of the witness’ arrest.  The Defendant{
beheves that it would show the witness’ bias towards the Defendant causrng her '
testimony not to be truthful. The district court was correct to 11m1t the Defendant S
cross-examination of the witness. The Defendant informed the court that he wanted to |
attack the witness using the specific details of the crime of which she was charged.
The court ruled that the Defendant could talk about the instance and the arrest »but"
could not go into specifics about the facts regarding the arrest. | -

However, desplte the fact that the district court did indicate that the Defendant S

Cross- exarn1nat1on would be limited, the Defendant was still able to portray the

witness’ b1as in cross-examination. Despite the small limitation the d1strlct court

placed on the Defendant, the Defendant was st111 more than-able to mtroduce relevant |
testlmony from Pam Neal that supported the Defendant’s theory. The Defendant

cross-examined the witness on whether she was arrested for felonies r_on. thea day of the |

‘murder of her cousin (2 AA 158), whether she believed the Defendant vt(v')_ be

responsible for the murder (2 AA 160-61), whether she went into house'lookingy'for ,

persons involved in her cousins ‘murder (2 AA 158-59), and whether the‘}wi'tness‘
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_irece1ved beneﬁts from the State regard1ng her test1mony (2 AA 155) p e

The d1str1ct court was proper to limit the Defendant S cross-exam1natlon 1nto_

' spec1f1c deta1ls of the w1tness arrest, as it would be a v1olatlon of NRS 50 085 Even
if the district court erred the Defendant ‘was not preJud1ced Desp1te the 11m1tat1on the |
. Defendant was st111 able to elicit testimony from the W1tness that supported h1s theory

. that the W1tness has a b1as towards the Defendant

A ‘The Defendant’s Cross-Examination Was Properly lelted As The; .
- Evidence In Question Was More Prejudlclal Than Probatlve And Would 1

:Have Caused onfusnon

| 'Although the district court properly ruled that the cross- exa:m1nat1on of the T ~«

: -‘w1tness was to be limited, the d1str1ct court’s reasoning was based on NRS 50 085,
', wh1ch can be argued was not the proper reason1ng but the rrght result. “If a dec1s1on
" below is correct 1t w111 not be disturbed on ‘appeal even though the lower court rehed ;
upon the. wrong reasons 2 Hotel R1v1era Inc. v. Torres 97 Nev. 399 403 632 P 2dv'
| 1155 1158 (1981), See also Rosenstein v. Steele, 103 Nev. 571 747 P.2d 230 (1987)

W1th1n the d1str1ct court s ruhng, the court 111n1ted the Defendant s cross-
examination of Pam Neal S crlmes based on the fact that the Defendant would not bev« |

allowed to use extrinsic evidence to bring in that issue. However, it appears that..the 2

_"*-distriCt court was really*relying on:NRS 48. 035 indicating that the issue. although |

relevant would be ‘more prejud101al than probat1ve and would cause confus1on and»
waste of time for the jury. i - | |

' The threshold question for the adm1ss1b111ty of ev1dence is relevance Brown V.

AState 107 Nev. 164, 168, 807 P.2d 1379, 1382 (1991). All relevant ev1dence is

adm1ssxb1e “unless-its probatrve value is substantlally outwelghed by the danger of

unfair. preJudlce NRS 48.025, NRS 48. 035(1) NRS 48. 015 states._“‘relevant'f

ev1dence means ev1dence having any tendency to make the ex1stence of any fact that

is of consequence to the determination of the action more or less probable than it

2 The State dlsmlssed her charges on the same day that the Defendant s prehmlnary hearlng ‘was
conducted. s o ’
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would be without the evidence.” It is within the district court’s discrétion to
determine whether evidence is relevant and whether that evidence is substantially
prejudicial. Brown v. State, 107 Nev. 164, 168, 807 P.2d 1379, 1382 (1991). “Absent
an abuse of discretion by the trial court, the decision will not be overturned on
appeal.” Robins v. State, 106 Nev. 611, 622, 798 P.2d 558, 565 (1990); citing Turpen
v. State, 94 Nev. 576, 577, 583 P.2d 1083, 1084 (1978); See Browne v. S'vtate,— 113
Nev. 305, 314, 933 P.2d 187, 192 (1997); citing to Domingues v. State, 112 Nev. 683,

695,917 P.2d 1364, 1367 (1996).

In the instant case, it is clear that the facts that were before the court presented‘
an issue of whether the relevant evidence was more probative than .' prejudicial.
Although the court relies on NRS 50.085 as its reasoning, the court makes basic
indications that its reasoning was geared more towards preventing‘ prejudicial
testimony and evidence from coming in. The court did not want to waste time or
confuse the jury by going into a separate crime that the witnessﬁ was allegedly

involved with.

THE COURT: ...And the ultimate issue for the Court in
most of these thinﬁ_s, you do have a right to attempt to
%mpeach, but prejudicial versus probative and a waste of
ime.

We are not going to put on that other trial that was not
~Fut on. This is just clear. We’re not going to do that, The -
aw does not require that we do that. "The law specifically -
says that -lyoq can’t use extrinsic information. :

_...I think the jury should know that she was charged.
The jury should know that there was a feeling or bad blood
between -the parties because the jury, the, can conclude
whatever they wish to conclude reference her testimony.
But trying to go into the specific acts and who shot or didn’t
shoot,” we don’t have that information, and that would be
totally inappropriate. -

(2 AA 13-14). _

- The Defendant was properly limited on cross-examining Pam Neal regarding
her involvement with shooting a weapon into a building which injured a little girl.
The Defendant was able to get in relevant testimony regarding her involvement of |

crimes which involved her belief that the Defendant was responsible for the death of |
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,_ _,ﬂ_her cousin. The Defendant was able to br1ng to the Jury that the wrtness ‘was charged
: w1th crimes, wh1ch may have been dismissed in return for her favorable test1mony It
",’f,1s clear desp1te the l1mrtat1on that the Defendant was able to present a damagrng cross- :

1 :_exam1nat1on that brought forward the witness’ cred1tab1l1ty

The district court’s limitation of the Defendant s cross—exam1nat1on was proper

as’ - the introduction of the spec1f1c details of the alleged cr1me would be more’ '

prej judicial than probat1ve
| m
THE DISTRICT COURT DID NOT ABUSE ITS

DISCRETION BY ADMITTING STATEMENTS -
MADE BY ANTHONY GANTT TO THE POLICE

The. Defendant argues that Detective Bodnar’s testimony ‘regarding ‘what"

|| Anthony Gantt had told him was a prior consistent statement that should not have |

I been admitted. -The Defendant’s claim lacks merit as the Defendant”invlpeached thej

wrtness regardlng his testimony being a fabrication. In add1t1on the defendant relled

-on a portion of the witness’ statement to which the State was appropr1ately allowed to |

rely on the same statement. Finally, the detect1ve s testimony regarding Gantt’s

interview was brief and resulted in nothing more thanharmless error. .

AnthOny Gantt was a co- defendant who, as part of a plea'agreement 'agreed to

test1fy aga1nst the Defendant. In Cross- examlnatlon Gantt was 1mpeached regardlng.

‘statements he made to police on November 21, 2001 and May 7, 2001 The'

Defendant used the witness’ s statements to 1mply that Gantt was 1y1ng in order to; ‘
preserve favor with the State ‘The Defendant relied on the fact that the witness’ s_- :

statements were somewhat. inconsistent and that the D1str1ct Attorney retained the |

= :r1ght to argue when the W1tness would be sentenced. Later 1n the tr1al Detectlve'__f
‘Bodnar testified. Durmg the Detectrve s testimony he was asked by the State what"-
Anthony Gantt had told him when he 1nterv1ewed him on May 7, 2001 The Detect1ve 1

‘gave a brief descrlptlon of Gantt’s statement.

D1str1ct courts are Vested with cons1derable d1scret1on in determmrng the f
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relevance and admissibility of evidence. Castillo v. State, 114 Nev. 271 "956?1) 2d |
103, 107 (1998) (01t1ng Atklns V. State 112 Nev 1122 1127, 923 P. 2d 1119 1123
(1996)) It is clear that the District Court s dec1s1on adm1tt1ng statements made byk :

Gantt was a proper exerc1se of d1scret10n

- ‘Hearsay is “a statement offered in evidence to prove the truth of the matter'.. ;
asserted ? NRS 51 035 NRS 51. 065 prov1des that “Hearsay is 1nadm1ss1ble except |
as prov1ded in this chapter T1t1e 14 of NRS and the Nevada Rules of Civil

Procedure.” NRS 51.035(2)(b) excludes: from the definition of hearsay a statement 1

made by a declarant who testifies at trial and is subJect to cross-examlnatlon and thef
statement is “consistent with his test1mony and offered to rebut an express or 1mp11ed 1
charge against him of recent fabrication or 1mproper 1nﬂuence or mot1ve ” ThlS Courtf I8
has 1nterpreted NRS 51. 035(2)(b) as requ1r1ng prior cons1stent statements to have beenﬁ '
made at a time when there ‘was no mot1ve on the part of the declarant to fabrlcate See

e.g., Daly v. State 99 Nev. 564 665 P2d 798 (1983); G1bbonsv State, 97 Nev. 299' .

1| 629 P.2d 1196 (1981); Crew v. State, 100 Nev. 38,675 P.2d 986 (1984) However EE

~this Court has stated that, “the fact that there was another motlvatlon to fabrlcate 1

which happened to arise before the pI'lOI‘ conslstent statement had been made, does not(f x

d1m1n1sh the rehabilitative Value of the statement ” Cunnmgham V. State 100 Nev | :

»;396 399, 683 P.2d 500, 502 (1984).

At trial the Defense contended that Anthony Gantt was not telhng the truth" 3

because the State was able to argue for a harsher sentence if the w1tness d1d not testify.

the way the State wanted him to testlfy (2 AA 63-64).

Q. But you understand the prosecutlon has the rlght o
make arguments to the judge when you re sentenced

A. Yes. o N .
Q.  And the State could come in here and say, Judge ive

him an additional ten years because he turned us around or

didn’t say what we Wanted him to say when he testtﬁedr>

- MS.DELAGARZA: ObJectlon your honor '
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| ‘THE COURT:  Question stands.
 THE WITNESS: Yes.
BY MR. SHIECK:

Q. So you’ve %ot a reason to try to make the State happy -
because you’re still facing sentencing?

“A. Yes.
(2 AA 63-64).

The Defendant has expressly indicated through cross-examination of the witness that
the witness has a motivation to fabricate his testimony. The Defendant has

specifically charged the witness with fabrication or improper ‘motive. NRS

51.035(2)(b) states that a prior consistent statement can be admitted when it is used to |

“rebut an express or implied charge against him of recent fabrication or improper

influence or motive.” The Defendant then used the witness’s prior statements in order |
to impeach the witness. The Defendant used both Gantt’s May 7, 2001, statement to
police, and Gantt’-s November 21, 2001 statement to police to impeach the »witnéés,. 2
AA8292) ‘ | ' n
It is clear that the Defendant charged the witness with fabrlcatlon This. Court"-k

has 1nterpreted NRS 51.035(2)(b) as requiring prior consistent statements to have been 1
‘made at a time when there was no motive on the partl of the declarant to t_fabricatej.‘_ ‘See‘ .
‘e.g., Daly v. State, 99 Nev. 564, 665 P.2d 798 (1983); Gibbons v. State, 97 Nev. 299, |
3| 629:P.2d1 196 (1981); Crew ;V. State, 100 Nev. 38, 675 P.2d 986 (1984).‘:. However, |

this Court has also stated that if the reason for fabricatibn at the time the statement

was made is different from the reason for fabrlcatlon at the time the test1mony, 1t does

, not d1m1n1sh the rehab111tat1ve value of the statement Cunnmgham v. State, 100.‘

Nev. 396 399, 683 P.2d 500, 502 (1984); See Crew v. State, 100 NeV 38 675 P. 2d ,V
986 (1984) (statement used to rehabilitate a wrtness is properly used even when at the |

time the statement is ‘made the wrtness had ‘motive to fabricate).- In Cunmngham the

victim had two possrble motivations to fabrlcate one which arose before she made the :
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‘ :iprior conSistent statement and which arose shortly thereafter:"IOO Nev' ‘at 399 683 ,’

P. 2d at 502. The Cunnrngham Court stated that because the charges of fabr1catlon',

- arose after the prior consistent statement was made, the purpose beh1nd NRS 51 035 1
"/was served by the 1ntroductron of the prror cons1stent statement to rebut the
.motrvatlon for fabrication that arose after the prlor cons1stent statement Was made Id

In essence the Court beheved that the statement was reliable to be used for the
: _-“purpose of rehab111tatron of any motive for fabr1catlon that 1 may have arose. after the
statement was made; 1nd1cat1ng that when the witness made the statement the W1tness_
'd1d not have that part1cular motivation to fabr1cate the statement at the t1me the 1

1 statement was made

In the instant case, the witness did have a mot1vatron to fabr1cate h1s statements,; 7

on May 7 and November 21 ~as the witness was a co defendant 1n the case. |

g ?"?'However at the t1me Gantt made hlS statements- his mot1vatlon to fabrrcate Was that 4'

ihe did not want to 1mp11cate himself in the murder. At tr1a1 the Defendant 1nd1cated-

that Gantt’s mot1vat10n for fabrlcatlon was that he needed to gain favor w1th the Statew :

in order to ga1n a hghter sentence Therefore at the t1me Gantt made hlS statementsvf“ :

“he did not have the same reason to fabrlcate h1s statement as he d1d after his statement,

Vwas made

The testlmony of Detectlve Bodnar regarding Gantt’s statements corroborated.a

| Gantt’s testlmony and therefore rebutted thej nference of recent fabr1catlon The State‘_‘
1 quest1oned Detectlve Bodnar regardrng what Gantt told h1m on May 7 in order 0 1
| rehablhtate the Defendant s 1mp11catron that Gantt is ly1ng on the stand 1n order to:;"

-galn ‘favor’ w1th the Drstrlct Attorney’s ofﬁce By offenng Gantt S prlor con51stent.j' ":

statement the State was able to show that the Witness has not changed his story 1nf,

" order to galn favor w1th the District Attomey S offlce

_ In addltlon the Defendant 1mpeached the w1tness us1ng the w1tness s_.
statements however the Defendant is now - argurng before this Court that the_

Defendant was harmed by the State alludlng to those same statements made by Gantt

: 19 . 1\APPELLATWPDOCS\SECRETARY\BRIEFMORRISON, LAILONI 40097.00C | "
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The Defendant “cannot be permitted to use parts of a prior statement to impeach the
declarant’s testimony and then to withhold that same statement from the jury‘on the
grounds of unreliability.” Crew v. State, 100 Nev. 38 , 45, 675 P.2d 986, 990 (1984)'.
During his impeachment of Gantt, the Defendant used Gantt’s May ‘7th and November

21* statements to police in order to show that the witness was not being truthful or
was unable to clearly say what happened. It would be fundamentally unfair to allow
the Defendant to use a statement to which he has indicated to the jury, through
impeachment, to be truthful, and then prohibit the State from u'sin_g that samé
statement to show that the witness is truthful. ﬁ

Finally, hearsay errors are subject to harmless error analysis. Franco v. Stéte,
109 Nev. 1229, 1237, 866 P.2d 247, 252 (1993). Even if the District Court erred by
admitting the statements Defendant alleges are inadmissible hearsay, such error was
harmless and does not warrant reversal. The Defendant is asking this Court to reverse ,
his conviction based on testimony made by Detective Bodnar which was a prior |-
consistent statement made by another state’s witness. The Defendant was not harmed
by those statements as the Detective made a cursory response as to what Gantt had
told him. Out of Detective Bodnar’s forty-seven (47) pages of testimony Gantt’s ‘prior
consistent statement was réféfred to in just two (2) pages. Any error that may have

occurred by allowing the statement in was nothing more than harmless error.

v

COURT DID NOT ERR IN DENYING THE
DEFENDANT’S MOTION FOR A MISTRIAL

The Defendant contends that the district court erred in denying his motion for a
mistrial, where a State’s witness testified regarding the Defendant’s statemént to
police. Contained in that statement was a comment that the Defendant choked on a
blunt. The Defendant contends that this is a prior bad act that should not have been
admitted. The district court properly denied the Defendant’s motion for a mistrial as

the Defendant’s claim lacks merit.
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NRS 48. 045 states “Ev1dence of other cr1mes wrongs or acts 1s not admrsslble |
to prove the character of a person in order- to show. that he acted 1n conform1ty

therewrth - It may, however, be admissible for- other purposes such as proof of

motive, opportun1ty, 1ntent preparat1on plan knowledge 1dent1ty, or absence of ‘,

m1stake or acC1dent

The adm1ss1b111ty of ev1dence is w1th1n the sound d1scretron of the tr1al court

~and will not be d1sturbed unless man1festly wrong. Petrocelh V. State 101 Nev 46,

692 P. 2d 503 (1985); citing Brown v. State, 81 Nev 397 400 404 P2d 428 430 |

(1965); See also Kazalvn v. State, 108 Nev 67 825 P2d 578 (1992) When :
-admrttrng prior bad act ev1dence the d1str1ct court should conduct a recorded hear1ng |
that allows a ~meaningful 0pportun1ty to revrew the d1str1ct court’s exercrse of
| discretion. Armstrong v. State, 110 Nev. 1322, 1324 885 P.2d 600 601 (1994) see’
1| also Petrocelll 101 Nev at51 692P2d at 508 ‘ L |

NRS 48. 035(3) prov1des

Ev1dence of another act or crime which is $0 closely related L
~to an-act in controversy or a crime charged that an ordrnaryv R
. witness cannot describe the act in controversy or the crime . -
- charged w1thout referrlng to. the other act or crlme shall not, .
- be excluded . i (N

It is well established law in Nevada that all facts necessary to prove a crrme |
charged when lmked to a chain of events, are adm1ssrble In Brackeen V. State 104
Nev. 547, 763 P 2d 59 (1988), this Court adopted this general rule and held that

ev1dence of ‘prior bad acts was adm1ss1ble because “. . the State 1s entltled to present 1

1-a ﬁull and accurate account of the c1rcumstances surroundrng the comm1ss1on of a

ctime, and such - ev1dence is adm1ss1ble even 1f 1t 1mp11cates the accused in the

'commlssmn of other crimes for- wh1ch he has not been charged » See Shults V. State 1

_96 Nev 742 616 P. 2d 388 (1980) Dutton v. State, 94 Nev 461 581 P 2d 856 (1978)

overruled on other: grounds Grav V. State "100 Nev. 556 688 P2d 313 (1984) '

. Moreover the de01S1on of the d1strrct court to adnnt such pr1or bad act ev1dence rests

, within the sound d1scretron of the tr1al court ‘and wrll not be d1sturbed on. appealj,_
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': "absent a sh0w1ng that the ruhng was man1fest1y wrong. Brlnklev V State 101 Nev
1676, 708 P. 2d 1026 (1985) Gallego Vi State 101 Nev 782 711P. 2d 856 (1985) cert

demed ‘Gallego V. Nevada 479 U.S. 871 107 S.Ct. 246 (1986)

1In the instant case whlle on. d1rect exam1nat10n Detectlve Bodnar summanzed,;'

- fwhat the Defendant had confessed to him. -During that summal'y of the Defendant s |
I statement the Detect1ve 1ndlcated that the Defendant had. ment10ned choklng on a*'

| blunt.

Later on in the 1nterv1ew he started to 52y how he was in the

are; that he was walking ‘through the back of the apartments;

that he had a gun on him; that he heard the shots. He went
: -to run, choked on a blunt, as he put it. : ,
, (4 AA 89) .

The Defendant believes that the dlStI’lCt court erred when it den1ed the Defendant s |

motion for a m1str1a1 based on this one statement. The d1strlct.court 1mmed1ate1y ’
stated that.the ‘comment ‘was a harmless error and provided an 6pportunfty,for" the |
-Defendant to poll the jury after the trial in order te ‘determine even if they knew what |
i’a' blunt was. Although the Detectlve S statement may have 1ndlcated to the jury a :

~prior bad act that the Defendant has performed the statement d1d not amount to |

anything more than harmless error.

THE DISTRICT COURT! PROPERLY INSTRUCTED
'THE JURY ONMALICE. -

The Defendant argues that Jury 1nstruct10ns ten (10) and eleven (1 1) were»"
unconst1tut1onally. vague and denied the__‘D.ef_endant due process. The Defendant'
attacks the phrase “abandoned and mal_ig__riant:hea » within the fdeﬁmtmn:of implied |

malice®, stating that the phrase ‘is, ‘-‘_devoida. of rational content;an'_d_'i are 'merelyf_f

Jury 1nstruct10n eleven (11) defining express and 1mp11ed malice is the exact same language as

NRS 200.020. (1 AA 93). NRS 200. 020 states:

1. Express malice is that dehberate intention unlawfully: t0 take s
away the life of a fellow creature, which is manifested by external :
- circumstance capable of proof » <

22 TAAPPELLAT\WPDOCS\SECRETARY\BRIEFMORRISON, LAILONI 40097.00C"" |
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pejorative.” (Defendant’s Opening Brief, 37). In addition, the Defendant states that
the phrase “a ‘heart fatally bent on ‘mischief,‘”‘ within. fhe malice 'aforeth('night
instruction “has no meaning in the definition of malice aforethought.” (Defendant’s
Opening Brief, 39). The Defendant’s claim that the malice instructions. are{

éonstitutionally vague and ambiguous has been rejected by the Supreme Court of

" Nevada and continues to lack merit.

The Defendant’s arguments have been difectly addressed by this court in
Leonard v. State, 117 Nev. 53, 17 P.3d 397, 413 (2001). The Defendant u'ses"v'the '

_exact same argument that the defendant in Leonard used, claiming that the definitions

~of malice aforethought and implied malice are unconstitutionally vague and

- ;ambig'uous. This Court in Leonard stated that, although the statutory language

. “abandoned and malignant heart” is archaic, it is essential. Léo‘n.ard v. State, 117 Nev.

53, 17 P.3d 397, 413 (2001); citing Keys v. State, 104 Nev. 736, 740, 766 P.2d 270,
272(1988). The Leonard Court continued: - | | -

Further, this court has held that language in the malice
aforethought instruction is constitutional that refers to-
"a heart fatally bent on mischief'' and acts done "in
contradistinction to accident or mischance." See Leonard,
114 Nev. at 1208, 969 P.2d at 296. This court concluded that
"[a{lthough these phrases are not common in today's general
arlance, ... their use did not deprive appellant of a fair.
trial." Id. Absent some indication that the ﬂlury_ was confused
by the malice instructions (including_ the instruction on
malice aforethought and express malice), a -defendant's
claim that the instructions were confusing .is merel
"speculative." See Guy, 108 Nev. at 777, 839 P.2d at 583.
Leonard has not shown that the jury was confused in the
Instant case. : : T

Leonard v. State, 117 Nev. 53, 17 P.3d 397, 413 (2001) (emphasis
added). ' » ' TR AT

-Similarly to the defendant in Leonard, the Defendant in the instant case has |

failed to show how the jury was confused by any instruction that Was~ presented to

2. Malice shall be impliedv"\»i@/hen' no considerable provocation
~ appears, or when all the circumstance of the killing show an
abandoned and malignant heart.
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them, especially the ‘malice instructions. The 'I’)efen_dant’s- claim lacks merit and

: :should"be dénied.

CONCLUSION

* Based on the aforementloned reasons, the State respectfully request that thls-

Honorable Court deny the Defendant’s appeal and affirm the dlstrlct court S rullngs
Dated thls 21st day of May 2003.

DAVID ROGER : B
- Clark County District Attorney
‘Nevada Bar # 002781

BY .,__, (
CLARK A. PETERSON >

Chief Deputy District Attorney
Nevada Bar #006088

 Office of the Clark County Dlstrrct Attorney
..Clark County Courthouse o
.. 200 South Third Street, Suite 701
~ Post Office Box 552212
- Las Vegas, Nevada 89155- 2212
el .,.(702) 455 4711 ,

24 [\APPELLAT\WPDOCS\SECRETARY\BRIEF\WORRISON, LAILONI 40097.D0C




CERTIFICATE OF COMPLIANCE
I hereby certify that I have read this appellate brief, and to the best of my

knowledge, information, and belief, it is not frivolous or interposed for any improper
purpose. I further certify that this brief complies with all applicable NeVada‘Rules of
Appellate Procedure, in particular NRAP 28(e), which requires every assertion in the
brief regarding matters in the record to be supported by appropriate references to the

record on appeal. I understand that I may be subject to sanctions in the event that the

NN N N NN N N N = e e e e e e e e
O 1 N U kA~ W N =, O OV 0 NN N R W N~ O

O 00 9 N R W N

accompanying brief is not in conformity with the requirements of the Nevada Rules of

Appellate Procedure.
Dated this 21st day of May 2003.
Res’pecffully submitted,
DAVID ROGER
Clark County District Attorney
Nevada Bar # 002781

G e

CLARK A. PETERSON

Chief De uty District Attorney

Nevada ar #006088

Office of the Clark County District Attorney
Clark County Courthouse

200 South Third Street, Suite 701

Post Office Box 5522 12

Las Vegas, Nevada 89155-2212

(702) 435-4711

2 5 l:\APPELLAT\WPDOCS\SECRETARY\BRIEF\MORRISON, LAILONI 40097.DOC




O© 0 = & U AW N -

‘[\)[\')[\)l\)l\).i\)l'\)l\)[\)r-dr-dr-dr-ur-ur-;ar-ur-;r-u}-u

'CERTIFICATE OF MAILING .
I hereby certlfy and afﬁrm that I malled a copy of the foregomg Respondent' _

Answering Brief to _the attorney of record listed below on th1s12lst day of May 2003.

Dav1d M Schleck o , ,
Attorney at Law -~

302 East Carson Avenue Su1te No 600
Las Vegas, Nevada 89161

EmployeeClark Codifty -

District Attorney s Office e

. PETERSONc/Joel Mann/english

2 6 I\APPELLAT\WPDOCS\SECRETARY\BRIEF\MORRISON, LAILONI 40097.DOC




