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2 BEFORE THE APPEALS QFFICE SALS GTPOE
3
In the Matter of the Contested } ClaimNo. : 08S31A167135
4 Industrial Insurance Claim )
s } Hearing No. @ 48522-NG
of )
6 } Appeal No. 54033-GS§
GARY MOGG, )
7 } Employer
2 Claimant. } FITZGERALDS CASINO/HOTEL
)
g
ORDER G ING APPLICATION TO PERMIT DISCOVERY
10

After careful review and consideration of the Employer's and Administrator’s Application to
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- It
g 3 12 Permit Discovery and good cause appearing,
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‘22% 13 IT IS HEREBY ORDERED that the Application to Permit Discovery is GRANTED.
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20
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29 By /J{ZM Jﬂ é?f?
JOHNP. LAVERY, ESQ
23§ Nevada Bar No. 004665
400 South Fourth Street, Suite 500
24} Las Vegas, NV 89101
55 (702} 893-3383
Anorneys for the Employer
76 # FITZGERALDS CASINO/MHOTEL
And its Third-Farty Administrator
274 CANNON COCHRAN MANAGEMENT
SERVICES, INC. -
28
27785-344 4817-5816-0134 1

JOINT APPENDIX Page 198



! CERTIFICATE OF MAILING

[

The undersigned, an empioyee of the State of Nevada, Department of Administration, Appeals

Division, does hereby certify that, on the date shown below, a true and correct copy of the foregoing

. 5

ORDER GRANTING APPLICATION TO PERMIT DISCOVERY was duly mailed, postage

N

prepaid OR placed in the appropriate addressee runner file maintained by the Division, 2206 South
Rancho Drive, Suite 220, Las Vegas, Nevada 89102-4413, to the following:
Gary Mogg

2379 Cliffwood Drive
Henderson, NV 83074

(VoI LS =

Melodie Swanson, Esq.

11l NEVADA ATTORNEY FOR INJURED WORKERS
12 220G South Rancho Drive, Suite 230

Las Vegas, NV 89102-4413

Atin: Workers” Comp. Dept.

141 FITZGERALDS CASINO/HOTEL
15 3G East Fremont Street

Las Vegas, NV 891G}

LAS VEGAS, NIEVADA 88101
TELEPHONE (FOZ) B93-3333

Aprii Taft, Claims Specialist

17§ CANNON COCHRAN MANAGEMENT SERVICES, INC/CCMS!
P. . Box 35356

Las Vegas, NV B%133-5350

Lewis BrispOis BisGAARD & SMITH tLp
400 SOUTH FOURTH STREET, SISTE 580

John P. Lavery, Esq.
20§ LEWIS BRISBOIS BISGAARD & SMITH LLp
400 South Fourth Street, Suijte 500

211 pas Vegas, NV 89101
22
DATED this2 § 28, day of October, 2008.
23
24 ‘ 7
55 @?f@wmb (11 Pl
;{n employee of the State of Nevada
26
27
28
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1 NEVADA DEPARTMENT OF ADMINISTRATION
2 BEFORE THE APPEALS OFFICER e
(PN
P

€
2

4 § In the Matter of the }

Industrial Insurance Claim }  Claim No.: 0BB31A167135
5 )

of }  Hearing No.: 49522-NG

6 i )

GAERY MOGG. }  Appeal No.: 54033-G8
7 }

]

8
G QPPOSITION TO APPLICATION TC PERMIT DISCOVERY
10 COMES NOW Claimant, Gary Mogg and in opposition to the

11 § Employer’s and Third-Party Administrator’'s Application to Parmit

12 § Discovery states as follows:
13 The proposed discovery is irrsalevant, over broad and
14 § burdensome. The issue on appeal is whether Claimant’'s injury

15 | arose within the course and scope of his employment, not on the
1€l injury itself. This fact is clearly demonstrated in “he body of
17 §j the February 26, 2008 determination letter itself (Employer’s

18 § Index of Documents p. 15), wherein the Administrator bases its
19 | denial on Claimant’s 'deviation from course and scope of

20 I employment’ and ‘emplovee‘s willful intention to injure himself,’

W (=]
2 %
Eoog : , s
5 2 & 21 §as well as the Hearing Officer’'s Decision and Order.
g 5 = 22 Hence, medical histories, prior accidents, etc., arve
b3
g - 23 pall irrelevant as they are ocutside the scope of this appeal.
2 5
™
.2% £ 24 § Therefore, Claimant submits the current applicaticn for discovery
= 2 «
2T ¢ .
=85 £, 25| should be denied.
- =~ <
5222;
Sd> 2% 24
£E2z 23
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[

AFFIBMATTION

2 Pursuant to NRS 239,030, the undersigned affirms that

3§ no Social Security numbers appear in this document and/or its
4 3 attachments, 1f any.

. e A%
5 Respectfully subritted this & day of October, 2008.
& NEVADA ATTORNEY FOR INJURED WORKERS
7 .

MM

B Melodie C. Swanson, Esg., Deputy
Artorney for Claimant

WEH_WOCS, GARY_.Opp HMoX Tor Dize . WbD

(775] 684-7555
{F12} 486-2830
b
},J

NEN ALY VG TORMY FOR VIR WURRLRS

K00 East William Streeq, Sushe 208

Carsan Criy, NV 88701
I South Rancho Dnve, Swite 230

Las Vegag, NV §9102
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CERTIFICATE OF SERVICE

Pursuant to NRCPE 5(b}, I certify that I am an employee

of the State of Nevada, Nevada Attorney for Injured Workers, and

& W By

that on this date I deposited for mailing at Las Vegas, Nevada, a
5 ¥ true and correct copy of the within and foregoing QOPPOSITION TO

6 i APPLICATION TO PERMIT DISCOVERY addressed to:

7 GARY MOGG
2379 CLIFFWCOD DR
B HENDERSON NV B8(074
g JOHN P. LAVERY, ESQ.
LEWIS BRISZBOIS BISGAARD & SMITH LLP
10 400 SOUTH FOURTH STREET STE 500

- LAS VEGAS NV B9101
11

N srzo. LOIAE[0 Y

13 Q’ /ﬁk .
SIGNED: y :
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LEwis BRISBOIS BISGAARD & SMITH e

400 SOUTH FOURYH STREET, SUATE 500

LAS VEGAS, NEVADA 89101

TELEPHONE (702) 893-3383

NEVADA DEPARTMENT OF ADMINISTRATION

BEFORE THE APPEALS OFFICER
In the Matter of the Contested } Claim No. 08S31A167135°
Industrial Insurance Claim ) e -
) HearingNo. : - 49522:NG,. = . .
) R I
of )} Appeal No. : 54033-GS o
)
GARY MOGG, ) Empioyer
y FITZGERALDS CASING/HOTEL
Clatmant. )
) Appeal Date : February 5, 2009
} Appeal Time - 1:00 P.M.

APPLICATION TO PERMIT DISCOVERY
COMES NOW, the Employer, FITZGERALDS CASINO/HOTEL (hereinafter referred to as

the “Employer”™), and its Third-Party Administrator, CANNON COCHRAN MANAGEMENT

SERVICES, INC., (hereinafier referred to as the “Administrator”}, through their attomey’s, JOHN P. |

LAVERY, ESQ., and LEWIS BRISBOIS BISGAARD & SMITH 11p, pursuant to the provisions of
NAC 616C.305, and move the Appeais Officer to permit discovery by deposition, interrogatory, and
request to produce documents i the above matter. The reason for this application is that the
Administrator and Employer believe that there may be medical evidence or doctor reports concerning
the claimant’s medical condition as it relates to the industrial injury or to pre-existing conditions which
interact with that medical condition, which are not in the possession of the Administrator, the Employer,

or their attorney, but are or will be in the possession of the deposed party.

4R17-5816-0131 4
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LEWIS BRISBOIS BISGAARD & SMITH LLp

400 BOUTH FOURTH STREET, SUITE 500

LAS VEGAS, NEVADA 89101

TELEPHONE (T02) £93-3383

[ - S o

-~

Further, there may be employment information which is not in the possession of the
Administrator or the Employer or their attormey, but are or will be in the possession of the deposed
party. Discovery of said medical evidence and reporting is necessary to allow for a full and fair
litigation cof the above appeal. A copy of the proposed interrogatories and/or request for production of
documents are attached.

DATED this 7%/ _ day of October, 2008.

Respectfully submited,

LEWIS BRISBOIS BISGAARD & SMITH LLp

By:ﬂé/? /%:Zi:{’

JOHN P. LAVERY, ESQ.

Nevada Bar No. 004665

400 South Fourth Street, Suite 500

Las Vegas, NV 8310

(702) 893-3383

Atrorneys for the Employer
FITZGERALDS CASINO/HOTEL

And its Third-Party Administrator
CANNON COCHRAN MANAGEMENT
SERVICES, INC.

4817-5816-0131.1 Page 2
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L CERTIFICATE OF MAJLING

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, on the Y day of
October, 2008, service of the foregoing APPLICATION TO PERMIT DISCOVERY was made this
date by depositing a true and correct copy of the same in the United States Mail, first class postage fully

prepaid therein, addressed as follows:

4

5

&

7§ Gary Mogg
2379 Cliffwood Drive

81l Henderson, NV 89074

g

Melodie Swanson, Esq.

13§ NEVADA ATTORNEY FOR INFURED WORKERS

2200 South Rancho Drive, Suite 230

TR Las Vegas, NV 89102-4413

2

£Eg8 1

n w Attn: Workers’ Comp. Dept.

W 352 13| FITZGERALDS CASINO/HOTEL
guis 301 East Fremont Street

3 ESR 14 Las Vegas, NV 89101

@ =z

D225 15V April TaR, Claims Specialist

S z2& |4 CANNON COCHRAN MANAGEMENT SERVICES, INC/CCMSI
2 338 ) p 0. Box 35350

D g [71 Las Vegas, NV 89133-5350

z

!

8 ﬁ.\; z (ﬂ:“:\{m‘

19 An employes of LEWIS BRISBOIS BISGAARD & SMITH (L

4817-5816-0131.1 Page 3
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ATTACHMENT
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LeEwis BRiSBOIS BisGAARD & SMiTH tLe

400 SOUTH FOURTH STREET, SUITE 500

LAS VEGAS, NEVADA BIIGT

TELEPHONE (702) 993-3383

AT s
I NEVADA DEPARTMENT OF ADMINISTRATION
: BEFORE THE APPEALS OFFICE
3
In the Matter of the Contested } Claim No. (8831A167135
4 I Industrial Insurance Claim )
5 } Hearing No. : 49522-NG
)
6 of ) Appeal No. 54633-GS
)
7 } Employer
g GARY MOGG, j FITZGERALDS CASINO/HOTEL
)
g Claimant. ). Appeal Date . February 5, 2609
) Appeal Time : 1:00 P.M.
10 )
3 FITZGERALDS CASINO/HOTEL'S AND CANNON COCHRAN
{2 MANAGEMENT SERVICES, INC.’S FIRST SET OF INTERRQGATORIES

(&%)

14

TO:  GARY MOGG, the claimant; and

TO:  MELODIEC.SWANSON, ESQ., of NEVADA ATTORNEY FOR INJURED WORKERS, the
claitnant’s attomey.

COMES NOW, the Employer, FITZGERALDS CASINO/HOTEL (hereinafier raferred to as |
the “Employer™), and its Third-Party Administrator, CANNON COCHRAN MANAGEMENT
SERVICES, INC,, (hereinafter referred to as the “Administrator”), by and through their attorneys,
JOHN P. LAVERY, ESQ,, and LEWIS BRISBOIS BISGAARD & SMITH LLP, and propound the
following interrogatories to the above-named claimant. Pursuantto NRS 616D.050 and Rule 33 of the |
Nevada Rules for Civil Procedure, LEWIS BRISBOIS BISGAARD & SMITH LLP hereby requests that
vou answer in writing and under oath, within thirty (30) days from the receipt hereof, the following
interrogatories,

These interrogatonies are deemed o be continuing. In the event that you obtain or receive
additional information that would supplement, add to or ctherwise change your answers to these

interrogatories, then you are requested to supplement your answers thereto,

4BS1-473-5491.1
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LEwWIS BRISBOIS BISGAARD & SMITH L1

400 SOUTH FOURTH STREET, SUITE 500

LAS VEGAS, NEVADA B31)1

TELEPHONE (792} 883-3383

B W e

11
12

14
15
16
17
18
19
20

22
23
24

25
27
28

INSTRUCTIONS AND DEFINITTIONS

The following preliminary definitions and instructions apply to each of the interrogatories set
forth hereafter and are deemed to be incorporated therein.

1. The purpose of thes¢ interrogatories is to allow the Employer and Administrator to
discover information other than that which is contained in any evidence packet previously filed with
the Appeals Officer in the above matter. With the exception of those initial interrogatories which ask
youto identify yourself, where an interrogatory calls for the production of s document contained in any
evidence packet previously filed in the above appeal, in leu of providing said document, you may
answer that part of the interrogatory by indicating the document exists as part of an evidence packet,
identifying the source of the evidence packet containing such document and its date of filing with the
Appeais Officer in the above-identified matter. This exception does not apply to any document which
contains any sub-document, notation, addition, insertion, or marking of any kind which is not part of
a document contained in an evidence packet filed with the Appeals Officer in the above-identified
matter,

2. As used in these interrogatories, the terms “document” and “writing” and the plural
forms thereof, shall mean any written, recorded, or graphic matters, however produced or reproduced,
of every kind and description pertaining to the subject matter of this action, The terms “document” and
“writing” shall include, but are not limited to, any books, pamphlets, periodicals, memoranda,
(including those of telephone and oral conversations) contracts, correspondence, agreements,
applications, financial records, security instruments, disbursements, checks, bank statements, time
records, accounting or financial records, notes, diaries, logs, telegrams or cables prepared, drafted,
received OF sent, tapes, transcripts, recordings, minutes of mestings, directives, work papers, charts,
drawings, prints, fiow sheets, photographs, film, computer print-outs, medical and hospital records and

reports, X-rays, advertisements, catalogs, or any handwritten, recorded transcript, punched, taped,
4851-4073.5491.} Page 2 )
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Levis BriSBOiS BISGAARD & SMITH wLp

400 BOUTH FOLIRTH 5TREEY, SUITE 500

LAS VEGAS, NEVADA 89101

TELEPHONE {702) B83-3383

Ny e 3 Ch

filmed, or graphic matter, however produced or reproduced in your possession, custody or control, or
to which you have or have had access. Any document or writing as herein above defined which
contains any sub-document, notation, addition, insertion, or marking of any kind which is not part of
another document or docurnents, which do not contain any such comment, notation, addition, insertion
ot marking of any kind, which is part of another document, that document is to be considered a separate |
decument.

3. These interrogatories call for information, including information contained in writings.
Information contained in writings includes any document in your possession or in the possession of
your attorney, or others who are in possession of, or may have obtained information on your behalf,

4. Whenever you are unable to state an answer {o these interrogatories based upon your
own personai knowledge, please so state and identify the person or persons you believe to have such
knowledge, what you believe the correct answer to be, and the fact upon which you have your answer.

3. A request that you state the source of information about certain facts includes a request
that you state the means by which such knowledge has been preserved; if such source of information
or facts is an orai communication, its date of origin, sender and recipient should be stated; and, if such
source preservation is in writing, its date or origin, its nature, origmnator, recipient and last known
custodian should be stated.

6. Where an interrogatory calls for the production of 2 document, that production may be
satisfied by either including a copy of the document with your answer (o these interrogatories, or by
identifying the name and address of the custodian of that document or documents, a brief description
cf the documents, and by signing an authorization for release of said information containing the identity
of each individual person, medical provider or medical faciiity which is the custodian of that document, |

and providing a general deseription of the type of information in the possession of that custodian, to

allow the Employer and/or Administrator to obtain and examine copies of such records. Piezse note, |

4851-4073-5451.1 Page 3
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1l however, that obtaining documents through a release of information can be time consumning and that
2 by providing a release of information instead of providing the document may result in the necessity for
3
a continuance of the hearing to provide time 1o obtain said documents.
4
s 7. Where an interrogatory calls for an answer in more than one part, each part should be
6 II separated, so the answer is ciearly understandable.
7 8. Each interrogatory should be construed independently. No interrogatory should be
81 construed by reference to any other interrogatory if the result is a limitation of the scope of the answer
g
to such interrogatory.
10
3 H
Es o INTERROGATORIES TO BE ANSWERED BY THE CLAIMANT
@
5258 13
Zheg INTERROGATORY NO. {:
< =22 14
Q@ =ug .
% £ gg s I. a. State the (1) name, (2) address and (3) telephone number of each health/medical care
PE-LLE provider, doctor, chiropractor, physician’s assistant or therapist you have seen in the
2 E;g 16 past ten (10) years;
£33k b.  Give an account of the treatment/services provided; and
ﬁ g 17 c. Dates of the treatment/evaluation they provided.
S
A 184 5 a. State the (1} name, (2) address and (3) telephone number of any and all types of
19 care/medical providers, including doctors, chiropractors, physician’s assistants or
therapists (not identified in the first part of this interrogatory) you have seen for
20 treatment or evaluation to your neck, back and left arm.
b. Give an account of the treatment/services provided; and
21 c. Dates of the treatment/evaluation they provided.
22
23
24
25
26
27
28
48514073543 1.1 Page 4 -
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{.Ew1s BrisBois BisGAARD & SMITH uLp

400 SQUTH FOURTH STREET, SUITE 500

LAS VEGAS, NEVADA 83101

TELEPHONE {702} 893-3383

INFERROGATORY NQ. 2:
Have you been involved in any motor vehicie and/or motorcycle accidents in the last ten (10)
years? If so,
a. State the date the accident(s) occurred and a brief description of the circumstances of
the accident.
List each body part injured.
c. List all physicians who treated you for this/these injury(ies). Include in your answer:
1. The physician’s name, address, and telephone number;
2. Dates of treatment; and
3. A description of the treatment rendered.
INTERROGATORY NO, 3:
Have you been hospitalized in the last ten (10) years? If s0,:
a. [dentify the name and address of the hospital and the physician who admitted you.
b. Describe the reason for the hospitalization.
¢, State the date of admission and discharge.
NTERRO Y x N
Have you gver been known by any other name? If so,.
a, State all other names by which you have been known;
b. The date vou were known by said names; and
c. Your residential address(es) during the time you were known by said other name(s).
INTERROGATORY NO. 5:
Are youcurrently eligible for or receiving compensation fromany disability or retirement fund?
If so,:
a. State the name and address of the fund.
b. identify the date you qualified and/or began receiving benefits from the fund.
c. Identify the basis on which you qualified for benefits from the fund {e.g., disability/years
of service/age/survivor, etc.)
4851-4073.5401 1 Page 5
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1} INTERROGATORY NO. 6;
2 List for the last ten (10} years all employers, beginning with your most recent including:
3
a. The name, address, and phone number;
4 b. Drates of service; and
5 c. A description of your job duties.
&
INTERROGATORY NO. 7:
7
2 List all workers’ compensation claims that you have had in the United States and/or any foreign
g || country including:
! . The claim number;
a b. Insurer’s name, address, and telephone number;
,-}_’;1 11 c. Employer's name, address, and telephone number;
§ 8 12 d. Dates of injury; and
B w e. A description of the injury and body parts injured.
B 358 13
g i3 5 3 1 S
3 548 15
a
0 388
o LS
R
z 3
l_,‘mi 2 1740 ...
5 I8
w
1§
20
21
22
23
24
25
26
27
28
485 E-4073.5481 Page 6
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LEWIS BRrISBOIS BISGAARD & SMITH LLp
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INTERROGATORY NO. 8:

tf you have ever made ademand or filed a claim for money damages for personal injury, please:

a. Describe the date and location of injury.

b. Describe the mechanics of the injury.

c. Describe the injury you sustained.

d. State the name, address and telephone number of each health care provider, medical
doctor, osteopathic physician, chiropractor, physician’s assistant or therapist or other
health care provider you saw on account of said incident/injury and give an account and
dates of the treatment/evaluation they provided. You may omit any providers previously
listed if it is clear when they ireated you.

DATED this day of October, 2008.

Respectfully submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP
- //}/ f/g -
By: f;ié‘:} 7 #’j //fﬁ/
IOHN P.LAVERY, ESQ.
Nevada Bar No. 604665
400 South Fourth Street, Suite 500
Las Vegas, NV 89101
(702) 8933383
Attorneys for the Employer
FITZGERALDS CASINO/HOTEL
And its Third-Party Administrator
CANNON COCHRAN MANAGEMENT
SERVICES, INC.
4851-4073.5491 1 Page 7 -
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LEwis BRISBOIS BISGAARD & SMITH wip

400 SCUTH FOURTH STREET, SURE 80U

LAS VEGAS, NEVADA BST0Y

TELEPHONE (702) 883-3343

Lk

%3]

N=R

CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, onthe _______ day of
October, 2008, service of the foregoing FITZGERALDS CASING/HOTEL’S AND CANNON
COCHRAN MANAGEMENT SERVICES, INC.’S FIRST SET OF INTERROGATORIES was
made this date by deﬁ)ositfng a true and correct copy of the same in the United States Mail, first class
postage fully prepaid therein, addressed as follows:

Gary Mogg
2379 Ciliffwood Dirive
Henderson, NV 89074

Melodie Swanson, Esq.

NEVADA ATTORNEY FOR INJURED WORKERS
2200 South Rancho Drive, Suite 230

Las Vegas, NV £9102-4413

Aun: Workers’ Comp. Dept.
FITZGERALDS CASINO/HOTEL
301 East Fremont Street

Las Vegas, NV 82101

April Taft, Claims Specialist

CANNON COCHRAN MANAGEMENT SERVICES, INC/CCMSI
P. 0. Box 33350

Las Vegas, NV 89133-5350

An employee of LEWIS BRISBOIS BISGAARD & SMITH LLP

485140735411 Page 8
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! NEVADA DEPARTMENT OF ADMINISTRATION

2 BEFORE THE APPEALS OFFICER
3 In the Matter of the Contested } Claim No. : 08S31A167135
4 |} Industrial Insurance Claim )
. } Hearing No. : 49522-NG
3 )
6 of ) Appeal No. : 54031-GS
)
7 I GARY MOGG, } Employer :
) FITZGERALDS CASINO/HOTEL
8 Claimant. )
9 } Appeal Date : February 5, 2009
} Appeal Time : 1:00 P.M.
16
. FITZGERALDS CASINO/HOTEL'S AND CANNON COCHRAN
2 I MANAGEMENT SERVICES. INC.’S REQUEST FOR PRODUCTION OF DOCUMENTS
(=~
g B2 To:  GARY MOGG, the claimant, and
¥ 3L 13
% QE; Te: MELODIE C. SWANSON, ESQ., of NEVADA ATTORNEY FOR INJURED
2 ES g 14 WORKERS, the claimant’s attorney.
@ zzo
‘3;': %‘ § & 15 Comes now, the Emplover, FITZGERALDS CASING/HOTEL (hereinafier referred to as the
5 cga ‘
Bl Zah 16 )
232 2d “Employer”},and its Third-Party Administrator, CANNON COCHRAN MANAGEMENT SERVICES,
M g 17
% N 8 INC., (hereinafier referred to as the “Administrator™), by and through their attorneys, JOHN P.
wd

19 LAVERY, ESQ., of LEWIS BRISBOIS BISGAARD & SMITH LLP, and pursuant to Rule 34 of the
20 || Nevada Rules of Civil Procedure, request that the claimant, GARY MOGG (hereinafter referred to as
21 1 the “claimant”), produce for inspection and copying the documents described in these papers.
Production shall occur within thirty (30} days of commencement of the discovery period, at the offices
of LEWIS BRISBOIS BISGAARD & SMITH LLP, 400 South Fourth Street, Suite 500, Las Vegas,

Nevada, 89101,

4811-3045-6579.1
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1 SECTION I

2 DEFINITIONS AND INSTRUCTIONS
j The foliowing definitions and instructions shall apply t¢ each request:
5 A. Definitions
6 i Document. The term “documnent” is defined to be synonymous in meaning and
71 equal in scope to the usage of this term in Nevada Rules of Civil Procedure 34(a). This term
8 encompasses any written or paper material in your possession, under your conirol, avaiiabie at your
? request or in the possession of, under the control of, or avz‘aiiable at the request of any of your agents or
y i(; attorneys and inchudes without limitation any written or graphic matter of every kind or description,
% g 12 however produced or reproduced, whether in draft, in final, original or reproduction, signed or unsigned,
% %% % 13 § and regardiess of whether approved, sent, received, redrafted or executed, including, but not Iimited to
ué} § § g* 141l written communications, leters, correspondence, memioranda, notes, records, business records,
W oz~
2; % § § 15 photographs, tape or sound recordings, contracts, agreements, notations of telephone conversations or |
i
% g LE :j personal conversations, diaries, desk calendars, reports, computer records, data compilations ofany type
3
-:% . 18l o kind, or materials similar to any of the foregoing, however denominated, and to whomever addressed.

1g i “Document” shall exclude exact duplicates when originals are available, but shall include all copies

20 || made different from originals by virtue of any writings, notations, symbols, characters, impressions or

21 any marks thereon.

22 . . « e 4 o sgr e
2. Identify (With Respect to Persons). When referring to a person, “to identify

23

o means (o give, to the extent known, the person’s full name, present or last known address, and when

2 referring to & natural person, additionally, the present or last known place of empioyment. Once a
26 { person has been identified in accordance with this subparagraph, only the name of that person need be

27 1 listed in response to subsequent discovery involving the identification of that person.

4811-3045.6579.1 Page 2
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) ®
! 3. Identify (With Respect to Documenis). When referring to documents, “to
2 identify” means to give, 1o the extent known, the (i) type of document; (if) general subject matter; (iii)
i date of the document; and (iv) author(s), addressee(s) and recipient(s).
5 4. Person. The term “person” is defined as any natural person or business, Jegal or
6 | governmental entity or association.
7 5. Concerming. The term “concerning” means refating to, referring to, describing,
81 evid encing, or coastitutiné.
? 8. All/Each. The terms “all” and “each” shall be construed as all and each.
. :} 7. And/Or. The connectives “and/or” shall be construed either disjunctively or
§ g 12 conjunctively as necessary to bring within the scope of the discovery request all responses that might
:E 5 g § 13§ otherwise be construed to be outside of its scope.
g
% % ;% § 14 8. Number. The use of the singular form of any word inciudes the piural and vice
aoris
g é%% 6 B. Instructiops
a g 17
% ) 3 i. If you contend that any document which production is called for by these requests
B 19§} 15 privileged or otherwise beyond the scope of Rule 26 of the Nevada Rules of Civil Procedure, please
20 |1 identify that document with the following information:
21 a. The type of document {e.g ., report, letter, notices, notice, contract, ete.;)
22 b. The number of pages it comprises;
z c. The name of the person or persons who prepared or authored the
25 document;
26
27
28
481130456579 1 Page 3
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! d. The name of the person to whom the document was addressed or
2 distributed or shown;
i e. The date on the document purporting to reflect the date the document |
s was prepared or transmitted;
‘ & | . The general description of the subject matter of the document; and, if
7 applicable; and
8 g The name of the person who asked that the document be prepared.
° 2. [fyou contend that only a portion of the document which production s called for
10

by these requests is privileged or otherwise not subject to production, please provide a copy of the entire
12 document deleting the privileged or objectionable portion. With respect to the deleted portion, to the
13 If extent that the produced portion of the document does not do so, you should provide the same

14} information which would be provided if the entire document were withheld as priviteged.

400 SOUTH FOURTH STREET, SUITE 500
LAS VEGAS, NEVADA 89101
TELEPHONE (702) 8833363

i 3 These requests reach all documents which are within your possession, custody
16

 or control. A document is deeded within your possession, custody or control if you have the legal right
17 .
- to obtain it, whether or not you now have physical possession ofit. Thus, you must obtain and produce

LewiS BriISBOIS BiSGAARD & SMITH wLp

19 ft all documents within the possession or custody of people or entities over whom you have control, such

20 } asattorneys, agents or others, If you have knowledge of the existence of documents responsive to these

2t requests, but contend that they are not within vour possession, custody, or control, please provide the
22 o .
following information:
23
5 a. A description of the documents, including in your description as much
4
2 detaii as possible;
64 -
27
28
4BT1-3045-6570.5 Page 4 o
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Levws BRiSBOIS BISGAARD & SMITH wLp

LAB VEGAS, NEVADA BR101
TELEFHONE (702} BR3-3383

400 SOUTH FOURTH STREET, SUITE $00

e - IS -~

b, The identity of the person or entity, including his, her or its address,
believed by you to have possession or custody of the document or zny
copies of them at this time; and

€. A description of the efforts, if any, you have made to obtain possession
or custody of the documents,

4. These requests to produce shall be deemed to be continuing, and any additional
documents relating in any way to these requests to produce or your original responses, which are
acquired subsequent to the date of responding to these requests, up to and including the time of trial,
shall be furnished to defendant promptly after such documents are acquired as supplemental responses

to these requests to produce.

SECTION 2
13 Please provide the signed release attached to this Request for Production.
DATED this ___ day of Octeober, 2608,

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

0/ 3/
By:%gf4’7 /%;zé;

JOHN P. LAVERY, ESQ.

WNevada Bar No. 004665

400 South Fourth Street, Suite 500

Las Vegas, NV 89101

{702} 893-3383

Attorneys for the Emplover
FITZGERALDS CASINO/HOTEL

And its Third-Party Administrator
CANNON COCHRAN MANAGEMENT
SERVICES, INC.

411304563791 Page 5
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1 CERTIFICATE OF MAILING
2 [ hereby certify that, on the day of October, 2008, [ served a true and correct copy of
3

the above and foregoing FITZGERALDS CASINO/HOTEL'S AND CANNON COCHRAN
4

MANAGEMENT SERVICES, INC.’S REQUEST FOR PRODUCTION OF DOCUMENTS by

& i depositing same in the United States Mail, first class postage fully prepaid therein, addressed as follows:

TH Gary Mogg
2379 Cliffwood Drive
Henderson, NV 89074

Melodie Swanson, Esq.

10§ NEVADA ATTORNEY FOR INJURED WORKERS
2200 South Rancho Drive, Suite 230

TR Las Vegas, NV 89102-4413

Atn: Workers’ Comp. Dept.

13 & FITZGERALDE CASING/HOTEL
301 East Fremont Street

[4 ) Las Vegas, NV 89101

April Taft, Claims Specialist

16 i CANNON COCHRAN MANAGEMENT SERVICES, INC /CCMSI
P. 0. Box 35350

Y7 I Las Vegas, NV 89133-5350

LEwIS BRISBOIS BISGAARD & SMITH up
498 SOUTH FOURTH STREET, SIHTE 500
LAS VEBAS, NEVADA B9101
TELEPHOMNE {702) 883-3383

Anemployee of LEWIS BRISBOIS BISGAARD & SMITH LLP

4811-3045-6379.1 Page 6
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AUTHORIZATION FOR USE AND BISCLOSURE OF
PROTECTED HEALTH INFORMATION AND OTHER RECORDS

NAME: GARY MOGG DOB: S8N:

LHEREBY GRANT PERMISSION TO AND AUTHORIZE THE USE OR DISCLOSURE OF THE ABOVE NAMED INDIVIDUAL'S RECORDS
AS DESCRIBED BELOW TQ THESE DESIGNATED ENTITIES:

LEWIS BRISBOIS BISGAARD & SMITH LLP, 400 South Fourth Strees, Suite 500, Las Vegas, Naveda, 83101, (702) 2933383
and/or:

THE FOLLOWING INDIVIDUAL{S), MEDICAL PROVIDER(S), AND/OR ORGANIZATION(S) ARE AUTHORIZED TO MAKE THE

DISCLOSURE. PLEASE INCLUDE THE NAME(S), ADDRESS(ES], DATE(S) OFSERVICE AND TYPE(S) OF TREATMENT. ATTACH
ANCGTHER SHEET, IF NECESSARY.

? 3,
2 6.
3 ?
4. 8

Any and aif of the following information are {o be disclosed:

b, Medical reports, records, chans, notes, itemized bilfing, letters, X-rays, films, MRI's, CT scans and repors, etc.;

2. Personnel, attendance, emplovment, payroli, wage records, school records and transcripis, eic;

3. inswrance records, including all clatens, Remized billing, correspondence, payments and ali documents within the fiie, zic.
4. Traffic accident reports, police photographs and investigation regarding any criminal andior civil Etigasion mases, et and

5. Exclusiong:

PURPQSE: The sbove information is being obtmined to assist said awthorized entities in cvatuation of my chebm for beneflts or damages. A copy or
facsimile of this docement shall be considered ns effective and valid as the original.

T understand that | have the right to reveke this authorization ot any time, | understand that, if ] revoke this authorizarion, [ must do o in
writing, { understand that revocation witl not apply 10 my insurance company when the law provides my insurer with the right to contess a ¢laim under
my policy. inless otherwise revoked, this suthorization wilf expire on e following date, event, o condition
if I fall 1o specify an expiration date, event or condition, this authorization will expire in ane (1) year,

| understand that suthotizing the disclosure of this health information is voluntary and that | am entitled 18 2 copy of this authorization and
acknowledge receipt of a copy thereof. | ean refuse to sign this authorization. | understand any disclosure of information carries with it the potential
for an unguthorized re-discinsure and the information may sot be protecied by federal confidentiality rules.

{ understand that signing this authorization may not condition teatment, payment, enrollment or efigibility for benefits.

Claimant/Patiens/Natural Parent/Guardian/legal Represenzative Date
SUBSCRIBED AND SWORN to before me

this day of » 2008,

NOTARY PUBLIC of said State and County

4833-0280-2689.1
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NEVADA DEPARTMENT OF ADMINISTRATION

.

2 BEFORE THE APPEALS OFFICER
3
In the Matier of the Contested }y Claim No. D8S31A167135
4 Il Industrial Insurance Claim ) .
5 ) Hearing No. : 49522-NG >
) 2
6 of } Appeal No. 54033-G8S
}
7 ) Employer
g | GARY MOGG, } FITZGERALDS CASINOMOTEL
)
9 Claimant. } Appeal Date . November 12, 2008
10 } Appeal Time : 1:30 P.M.
. i1 FITZGERALDS CASINO/HOTEL'’S AND CANNON
g COCHRAN MANAGEMENT SERVICES INC.’S INDEX OF DOCUMENTS
= o i2
& g 3 COMES NOW the Employer, FITZGERALDS CASINO/HOTEL, and its Third-Party
5 388
% E?% 14 # Administrator, CANNON COCHRAN MANAGEMENT SERVICES INC., by and through their
L
8 558 ,
g E ﬁ% 15 % attorneys, JOHN P. LAVERY, ESQ., and LEWIS BRISBOIS BISGAARD & SMITH LLP, and submit
@888
2 % % i 16 1 the attached Index of Documents relating to the above-referenced matter, This is to affirm that ail Social
B oLl
g5°7 17
C’g g Security numbers have been redacted or otherwise removed.
" 18
=
[} H -
- 19 DATED this Zi day of Qctober, 2008,
2 Respectfully submitted,
21 LEWIS BRISBOIS BISGAARD & SMITH LEP
22
0. o
23 By: ;i‘_k 1ek ;/ L
JOHN P, LAVERY, ESQ.
24 Nevada Bar No. (04665
95 400 South Fourth Street, Suite 500
Las Vegas, NV 89101
26 Attorneys for the Employer
Ce EYHIET Q FITZGERALDS CASINO/HOTEL
27 EMPLOYER'S EXHISIT 4 And its Third-Party Adminsstrator
28 CANNON COCHRAN MANAGEMENT

SERVICES INC.

26350-MOGSE 4837-3747-7635.1
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DATE DOCUMENT PAGE NO(S).
2 . . . .
01-27-08 Notice of Injury or Occupational Disease !
3 01-29.08 Incident Data report 2-4
4
(1-29.08 Employer’s Guest Safety Continuation Statement 3
5 01-29-08  Form C-4 6
6 61-29-08  Medical reports from Concentra 7-10
71 012908 FormC-3 I
80 02-06-08 Medical reports from Concentra 12-14
¢ 02-26-08 The Administrator’s Notice of Claim Denial 15
10 1 03-04.08  The claimant’s “Request for Hearing” re claim denial 16
s U 06-12-08  Hearing Officer’s “Order of Dismissal” re #49522-NG i7-18
=
£g 12 ] 062408  Hearing Officer’s “Order of Rescission” re 49522-NG 19-20
w @
o 358 13 (6-24-08  Hearing Officer’s “Decision and Order” affirming claim denial re 21-22
227 22
E LIS (4 #49522-NG
35
4 2 Q% 15 07-21-08 Appeals Officer’s “Order of Appointment of Nevada Attorney for 23-24
@ zgz Injured Workers”
w 242
o isg 16
§528
z 18
4
19
20
21
22
23
24
25
26
27
28
26890-MOGE 4837-3747-7635.) 2 -
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1 CERTIFICATE OF MAILING

2 Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, on the Dy day of
3 October 2008, service of the foregoing FITZGERALDS CASINO/HOTEL’S AND CANNON
Z COCHRAN MANAGEMENT SERVICES, INC.’S INDEX OF DOCUMENTS was made this date
& i by depositing a true and correct copy of the same for mailing, postage prepaid thereon, in an envelope
7 to the following:

8 Melodie C. Swanson, Esq.

9  NEVADA ATTORNEY FOR INJURED WORKERS

2200 South Rancho Drive, Suite 230
10 & Las Vegas, NV 89102-4413

3 Attn: Workers’ Comp. Dept.
g, 12 | FITZGERALDS CASING/HOTEL
=z 301 East Fremont Street
o %gg 13 | Las Vegas, NV 89101
£ .o m
& LEa
SESE 1 U Apsi TaR, Claims Specialist
@ 228 ;5 & CANNON COCHRAN MANAGEMENT SERVICES, INC/CCMSI
R tE P. O. Box 35350
5 *;‘:‘i% 16 % Las Vegas, NV 89133-5350
g 5%
- 17
o g
g 18 - "
ﬂ '_”‘::JJ‘ e l..,x_,\_l QW Qq'.k Py
i9 An employee of LEWIS BRISROIS BISGAARD & SMITH LLP
26
21
22
23
24
25
26
27
28
26990-MOGG 183374776354 3
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JERN 31 U8 TUUda T HBSO&? US&S p2
A ' Zr .
OF- 0L &0

"NOTICE OF INJURY OR OCCUPATIONAL DISEASE"

{Incident Report)
Pursuant wo INRS 616C.015
= ' o
Namcufﬁmp!ovcrir—’-}%ﬂ{:‘-%% rzacee A l.D
Em - W - el Y

AN
i 'l“"

EMPLOYER/INSURER MAY HAVE MADE ARRAN

GEMENTS TO DIRECT ME TO A HEALTH CARE FROVIDES PR Do o sl
TREATMENT OF MY INDUSTRIAL D¥JURY UK OCCUPATIONAL DISEARE. 1 HAVE BEEN NOTIFIED OF THEER mmcm.gi'iaﬂmﬁ OGRS

i / F
g@@@ wa Bidol %Q/"%‘%kﬁr
upervisor’ s Signatuce Date Siémﬂm: of Ia}m@}r E)}saﬁem%z ‘/D;f:e}ﬁg

W.

TO FILE A CLADM FOIC COMPENSATION, SEE REVERSE SIDE, SECTION ENTTILED, CLARM FOR
COMPENSATION FOIUA C4).
? ' ;

Braploves showld sign, daze znd perain 2 copy.
Ciripingl ro Emplovar, Copy to Emplayes Gt
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Jan 29 08 01:20p Hurmun Resoui ‘558 p.2

{ Incident Flie Full Report incldent Flie #IN20080000250 |
i INCIDENT DATA )
DatelTime Qccrred:; Junuary 28 2008 15:03 incident Stahueg: Open
Date/Tlme Created: Junuary 28, 2008 15:03 Craated By:  ssincialr
Property: Sty l.ocation: Security J /
" Sublocation:  Securily Annex %’- &97
incldent Type: T.am Member Injury '
Spesific:
Category! 3;; —? ’
Detalls: On January 287 2008 at 1440 (according o the SecuriyyOffice tlock) |, Security Speciat

Byivia Strolair was working in the Security Office when | received a tefephone call from
Surveilignea Agent Gary Mogg, Mr. Mogg sald that he was walling for 2 returm call from
Brian Swartweod in regards o an injury that eccurred on January 27, 2008, ! advised Mr.
Mogg that he needed to complete an Injury Repart. #Mr. Mogg sald that he was not at wark
and ha was in extrerne pain and needed the information to go to Concantra Madical Center,
{ 10%d him | could ke bis injury information over the phone but ha weould need the paparwork
from the report {6 take to Concenira,

Ar. Mogg said that on January 27, 2008 at approxdmately 1338 ha was attempting (o place
his feat on the counter Ia the Surveillance Room when his chair fipped over. He further saig
that he injured his nack, (eft arm and lower bacle. Mr. Mogg sald that he had & previously
existing injury and the fall aggravated the Infury.

Surveillance Agent Sheldon Kanner was present during the incident and complated a
Written Statement.

Bue 1o tha logalion of the incident there Is coverage of what happened.
Nolification was mada to Brian Swartwood (left message on answering machina),

Dally Log % 0120080008335
Synopsis; Raceived cail from Gary Mogg on Infury fo previous existing injury
{ PARTICTPANT GATA ]
Fulf Name: Sinclalr, Sylvia Company:
Primary Rofe: Oftlcar Participant Type: Personnel
Secondary Role: Taken Froin Scene: No
Police Contacted: No Police Contacted Resull:
Fuli Name: Mogg, Garyiee Company:
Primary Role: Injurad Team membar Participant Type: Personnsi
Sacondary Role: Taksn From Sesnea: No
Folice Gontacted: No Pulice Contacted Result:
Full Name: Kanner, Sheldon Danisi Campany: 3{};@3{“2{}{;@{:{:“‘;
Primary Role: Winess Parilclpant Type: Parsonnel
Secondary Rola: Takegn From Sceneg: No
Pollce Contacted: Ko Paollcs Contscted Resuit:

" £ w.ﬁ B . l ‘
Wﬁ’ M ' Bireriaer ;

[ Printed: January 28, 2605 §:48

Page 1 ofz}
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January 28, 2008 .

~IEgneReRE NSIQOUIBEATE {8 0 2R LR R S e i Bl
Qaily Log # DI_200B000B33S Location: Securlly

Time Created: 1503 Sublocation: Ssecurily Annex
) Created By: ssinclall

Secondary Dperator: )
incident Type: Team Mamber injury

Specifis:

Catagory:
Status: Opsn

Synopsis: Received call from Gary WMogg on infury 1o pravious esdsting infury . -
Detafls: Oun January 20, 2008 at 1440 {according to the Security Offics clock] 1, Security Special Syivia
Sinclalr was working in the Security Office wihen | received a telephone call from Survelianes
Agent Gary Mogg  Mr. Mogg seid that he was walting for & refurn call from Brian Swadwood in
regards to an injury that occurred on January 27, 2008, | advised Mr, Mogg that he needed to
complete ar injury Report. Mr. Mogg said that he was not at work and he was in extrema pain
and needed the information to go o Concentra Medical Canter. | told Rim ¢ could take his Injury
‘nformation over the phone but he would need the paperwork from the report to {ake o
Concentra’
Mr. Mogg said that on January 27, 2008 at approximately 1338 ha was attempting to place his
‘zet on the counter In the Surveillance Reom when his chair fipped over. Ha further said that
18 infured hig neck, left armm and lower back. Mr. Mogg said that he had a previcusly axisting
mjury and the fall aggravetad the infury.

A IR0

SENINOSEY URLNG
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[ THolBent Blie, SUmMary Repom s & & F o0 ¥ s
IRUE Srniadnt FUaE NEBIBISCURE I E ERE
TTT T Dty Log #: OLZ0086005338™
Time Created: 15:21
Creafed Ry: skanner

Secondary Operator:
Incldent Type: Risk Managament

ST LSRR IR L
tocation: Survelianne
Sublocation:

Specific: Veam Member injury
Category:

Status: Under nvesligation )
Synopsgis: VCR-10; At 13:31 1/27/08, Surveiliancs Inspectsr Gary Mogg wes shting at his work siation
Megg sat back and raised his fegs putfing them on the desk. The chalr Mogg was sitting tn
wtatted o lear left and Mogg fell on his left side.] asked Mogg If he was ok or if he naaded haip,
Mogg stated he id not nead any heip. it look a fittte ima for him tD get up. Mogyg retumed to his

statfon. On 172872008 at 05:47, Mogg calied In sick. Survelliance notified Security about the fall

cnd will follow up with an infury report an 1/28/2008.
Detalls:

Thiz was a five gbservation

Participanis

Full Namae: Kanner, Sheldon Daniel
Primary Role: \Wilness
Secondary Roie:
Polics Contacted: No

Company Nate:
Participant Type: Personnet
Takan From Scens: No
Police Contactad Result:

A IAIGOACTHS

[ FritedE Uanuirgd9, 2008 O~ i vagy

zd GO50-98T

SRANCESY UBLUNM
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.Transcripti‘on

N\ ..
Coé@tm. ®
' N\

5854 5 Polaris Ave Ste 140 LAS VEGRS, NV §9118 {702y 735-5837

Patlent: Magg, Gary Service Date: 01/2%/2008

Soc. Sec. # {njury Date; G1/727/2008

Date of Birthe: 12/04/1859 Ages 48 Employerr  Fitzgeralds/INJURY ONLY
Service Locatlon. ¢mc - LWG Las Vegas Attn: Brian swartwood
Service (D # 1200041508 381 Fremont Street
claim # 0BSILAIETLIE LAS VEGAS, KV 831031
Dictaror Adrian  Adrian, MD

Dlagnosis: 8§47.0 Cervical Strain

MNotes: CHIEF COMPLAINT:

patient 1% a 489 yvear old male employes of Fltzgeralds/INJURY ONLY who complains aboub
his back which was injured on 01/27/2008 1:36:00 BM,

PATIENT STATEMENT:
Patient states :"Went to put legs up on comner of desk, chalr flipped hackwards, taking
me to the flseor, hitting L. arm, neck, low back.”

HISTORY OF PRESEHT ILLMESS:

This i= a 48 y/o ¥ who injured his neck onl/27/2008 around 1:3§ PM when he flipped
hackwards with his executive chair hurting his nec, left elbow and lower back. 7The

pain began immeaiately. The pain i3 located on neck, Theracic and lumbar., The pain

is described ax acute, mild and arching. Pain Intensity Level: 5/10. The symptoms

are exacerbated by lifting, pulling, pushing, turning hesd, Zlexion of neck, extension

of neck, mectivity or pressurs., The symptoms are alleviated by reating or medications.
Has pric: histery of neck injury and lowar back injuries. The pain did not radiate.

No weainess associated stiffness. Denies weakness of his entire body, urinary incontinence,
fecal incontinence, dysuria, shortness of breath, difficulty breathing, merning stiffneass
and radicular zvmptoms.

SOCIAL HISTORY: sNonceontributory based upsn review of camprehensive guestionnairs,
PAMILY HISTORY: doncontributory based upon review of comprehensive guestionnaire.

FAST MEDICAL HISTORY:
rast Medical Miscory: See HPI.

Current Hadlications:

- Gxycodone/azetaminophen
- methadone Lyrica

- Soma

~ LERBZEpam

Allergies: Deniuvs known allergies,

i ROZ: A

- SEMERAL: Ko fever, chills, fatigabilivy or welght loss. n?@fﬂgﬁﬁgﬁjgé

i CHEST: Denies DOZ, ¢yanosisz, whesezing, cough and sputum production.
CARDIOVASCULAR: Denles shest pain, PND, orthopnea or reduced exercise tolerance,
MUSCULOSKRLETAL: See HPI,

K1l other systens negative.

BE:

VITAL SIGHS: Se. nursss notes.

AEPEARANCE: T nourished, well develeoped, in no acute distress, No deformities,
WENTAL STRTUS: vatient alert, criented x 3 & conversant.

fyiciated But Mot Read

Dietated Ono Janm 2% 2008 JDEAM
Printed Datel 34/28/2008 !
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5850 S Polaris Ave Ste 100 LRS VEGAS, NV 85118 {702) T38-5857

Patlant Mogg, Gary Service Date: g1/2%/s2008

Soc. Sec. # injury Date: 01/27/2008

Date of Birth: 12/04/1959 Age: 48 Employsr:  Fitzgeralda/INJURY ONLY
Service Locatlomt  ¢cMc - VG Las Vegas Attn: Brian Swartwood
Service 1D # 1200041508

381 Premont Street

Claim # 08S3ILRLIEVIZS LAS VBGRS, NV BOlfl
Dictaton Adrian Adrian, MD
Diagrosis: 847.0 Cervical Strain

Wotes: SKIN: Hormal. No lesiens.
HEENT: Atraumatic, normocephalic. Ne pharyngeal erythema or exudate. No strider.

CREST: Lungs clear to auscultation.

CARDIOVASCULAR: normal S, 52. No murmurs or gallops.

ABEOMEN: Bowel scundsx normal. No tenderness or masses,

MUSCUTOSKELETAT:

Cervical:

No axternal evidence of trauma, There is no bruising, akin irritatien, skin discolozaticn
or swelling

. The patient ezhibita excessive soft tissue tenderness to gentle palpation directly
cver the spinous processes of the gervical vertsbrae that does not localize to any
level of the cervical spine. There is also excessive ST diffuse tenderness to very
gentle palpation of the soft tissue. The patient has excessive verbal complaints

of pain with greaning and withdraw from gentle palprRtion. Decreased active Range

of Motion: A)l directions: 5 degrees with pain Tender posterior cervical nerve root
MuscLe spasm normal strength Normal intrinsic strengih the opposite side was unremarkablie.
The remainder ¢f the musculoskeletal examination was unremarkable.

Tharacis: Ne evidence of external trauma no pain on shoulder abduction or shoulder
adduction no pain shoulder adduction No ecchymosis. No swelling. No point venderness,
¥o tendarness., Reflexes asymmetrcical

Tagbar: Normal FROM w/o pain No tenderness. No ecchymosix No palpable spasm. No
contusion/ecchymosis No evidence of eyternal trauma.

Negative pilateral leg raise.

Full hip motion w/o pain right
Full hip motion W/0 pain left
Normal strenygth

Reflexes symmetric,

Normal gait. Ko pain on pelvie compression Normal sensation No (VA tendermess. Negative
Faberes Test.

PERIPHERAL VASCULAR: Radial, femoral and peda) pulsges pressnt and symmetrical. Mo
adema .

NREUROLOGIC:

Cranial nerves intact: PERRLA Fundoscopic sxam is pormal.

Motor exam grossly normal

Sensory exam grossly normal

Reflexes symmetrical In the upper and Iower extremities,

BHEY 20030k

The remaindes o the examination was unremariable.
RN T RN S N R R S S R R L R TR R R L R g R )

¥-RAY / LKB REDORT:
C-8nine X-Ray:
C-spine x-ray: Report pending L spine: report pending.

e R R e R R 2 L N A Y A L R S R A s S R e R R s N S S R R A LT

ASSESSMENT:

Dictated But Not Read

Dictated By: Adrlan Bdrian, MD
Dicrated On: Jean 29 2908  4:0BAM

Printed Date:  04/28/2008 Pacp:. 2
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56850 8 Polaris Ave Ste 100 LAS VEGAS, NV 85118 {782} 739-94987

Patientz Mogsg, Gary Service Date: 01/29/2008

Soc Sae # Injury Date: G1/z7/2008

Date of Birth: 12/04/1959 Age: 48 Employen  Fitzgeralds/INJURY ONLY
Service Locatlon:  ¢Mc - LVG Las Vegas Attn: Brian Swartwood
Sarvice 1D & 1200041508 381 Fremont Street
Clalm # 08S3IALIETL3S LAS VEGRS, WV 89101
Dictator Adrian Rdrian, .MD

Diaghosis: 847.0 Carvieal Strain

Notesg: L. Cervical strain. 847.0.
2. Lumbar strain. 847.2.
3. Thoracic strain. 847.1,

PLAN:

MEDTCADIONS:

Written prescriprion given for,

Soma 350 mg PO QHS PRN 10

And Lortab 5/500 mg 1 TB PG Q &~6 HRS PRW for pain#20, advised patient of side effects.

PHYSICAL, THERAFY: .

Scnedule for therapy 3 times per week for 2 weeks. Therapy is ordered to expedite

the patients return to regular work and facilitate the patient reaching HMMI as quickly
a3 poasible. Ice 3 to € times per day for 20 minutes and keep sxtremity slevated

for at least ons day, then alternate with warm molist heat dajly.

DURABLE GoODSE:
~ cervical ¢ollar
- cervical pillow
- lumbar roll

ACTIVITY STAIUS:

Modified activity

- Off work rest of shift with limived activity as follows:
Back or shoulder injury

~ No lifting over 10 ibs.

~ N& pushing/pulling over 10 lbs. of force,

- No reaching above shoulders.

TURN FOR EVALUATION: Tuesday Februarzy 5,2008
Lifting precautions given. Patlent is instructed to avoid twisting, when pulling
or lifting. Advised of medication usage and aide effects.
Diagnosis, treatment plan and expectaticns were discussed with the patient. Patient
had ocpportunity to agk questions, they were 2ll answered. Fatient veliced understanding
and agreement with the treatment plan. Patisnt advised to return to the clinic sooner
if symptoms worsen ar new ones develop. iEﬁfQ?Zi}(}S(:ﬂi{=

Electrenically .igmed by ADRIAN ADRIAN, MD,

Dictated But Not Read

fctateg On: Jan 39 2008 1-03AM
Printed Date: 04/26/20068 ~
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Claim Numbar: Concentra Medical Centers Service Dete; (172872008
6850 & Folaris Ave St 100 LAS VEGAS, WV 68178 Cass Doter  OWZT2008
Phons: (102 7320257  Fac (74T 7358570

Physliclan Activity Status Report
Pattent: Mogg, Gery

S8N:
Address: 3763 Chokachery Ave Employer Locution: FizgeraldsiNJURY ONLY  Contact:Sdan Swartwood
HENDERSON, NV BO0T74 Address: Afing Brign Swatwoud, 301 FRole:  Primary Contant

Home: {702} 47¢-8368 LAS WVEGAS, MV 88101 Fhone: (702} 388-2448 Ext

Worke,  {702) 388-2483 Ext: Auth, byr Gregg Brawer Fax: (702 388-2228

This Vigit: Thmein: 12258 am Time Qut: 02:25 am Racoardabla: N/A Vislt Type: New

Traating Provider:  Acrian Addan, MD Medicationg:

Digrosie:847.0  Cervcal Strain [ Dispensed Prescription Medication o Patient
8471 Thotacic Strain [ Dispensed Qver-The-Counter Prescription
8472  LumnarStain 8 written Preseription givan to Paient

Petiont Stetua:

Modified Activity - Returning for follow-up viskt
Regtricted Activity {In effect uritll next plyysician visity
Return to work an 012912008 with the following resfrictions
He Ating over 10 Ibs.
Ne pushing andlor pulling over 10 ibs. of force
Na resching sbove shoulders

Remure:  PT Sowaon for 2 weeks,
o aNzoacck . ]

Empdoyer Notiza: The srascried sclivity recommandations ore suggasted guidelinas 1o tssist in the patlents imeimeant grd rohabiiEation, Your
emgioves liag baen informed that tha activity prescrintion s sxgrecied 1o b followsd ot work and awey o work,

Anticlpated Dute of Maximurn Medleal Improvement: Actunl Dt of Mzximum Mediesl Fnpeovement:
Next Vigitfa): Patlent Notine:  Ris sssential iy ynur recovaty 1hat you Yep your scheduied sppolrimarts, bul shoud you kesd o
rescheduls or cancet your appciniment, rlaasa contact the dinde, Thank you far your cooperation,

Visit Date: Tuesday February 5, 2008 1130 pm
Provider/Facility: Addan Adrdan, MD -

Attivity Status Repont D 190 - 108 Cameaize Makth Barvoes. ine &b Righiy Sesarved. ANEED Employer  Revigion Oater Y831/2082

g'd SOG0-REC SECINCSAN L m‘. ;
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FEB~LT-20UF G2:33PM FROU-B023R21 AR

Ecaiazirag =TT P.008/99%  Pelig
¢ Concentra Madical Canters E.
4550 5 Palens Ava Sia (D0 LAG VESAS NV 28118 i
Prone [TORTISGESY  fem (rody TSRESTE
Transcription

Patient: Mogg, Gary Sarvice Date: 2/6/2D08
SoC, Sse, #: Injury Data:  1/27/2008
Date of Birth: 124{1958 Age: 48 Emplayer: Fitzgeralds/INJURY QLY
Sorvice Location: CMC - LVE Las Vegss Dictated By:  Milan Parekh, M.D,
Servica B &: 1200046888 Giagnosia: 8470 Carvical Siraln

-

Noteg:

PROGRESS REPORT

DATE OF INJURY: 01/27/2008

SUBJECTIVE: Patlent is a 40-yearcid male employse of Fitzgerald's who pressnis
today with complaints of neck and back pain. Says i s worse. Patient is out of
medications. Patient apparently was sitting In a shalr and just putting his legs up
on tha comer of the desk when the chalr fell backwards. Patien{ compizins of nacit
pain and low back pain. In general, all of his back. He apparantly has an-
extramaly larme praexisting history of back pain lssues. He says In 1872 he was
Invoived in a motorcycie acgident and then a car accidant in 1877 as wel as In 1804,
He had & work accident he says in 1982 and a left knes injury In 18687, Ha
apparently did nat have any kind of back vertehral fractures or disc infurles, but
complains of disc bulges and bone spurs and degenerative diss issues for the mout
part, Alst had shouider injury In 1982 and 1883, He =ays Inthe year 2000 he had a
iiporms that was removad at e base of the neck and has always had pain since then,
| He sses a spine surgeon by the name of Dr. Willlam Smith who took him off of his
& - methadona that hs wes on and pul him on oxycodone of § pills 5 day. Heis alsoon
Lyrica for nerve pain in kis lsft hand. Hae Is also on Temazepam for sleep. Patient
says that ha has been off of the mathadone for 37 days and he feelz he ls not being
controlled well. Patient says he was given prescriptions for 30 days by Dr. Smilh
and he sayy that he called his offics for a reflil of the oxycodone, but they had
refused because they sald that )t hadn been quite 30 days and he says he ls 33
dayg now, meaning 3 days off the medications. Patiant is sselng the surgeon who
says on Monday they are daing a CT sgan, An MRI was also done of his carvical sphhe,
Patienl is not on any ofher madications otherwise, He was prascribad Loriab hera,

OBJECTIVE: VITAL SIGNS: Dona, GENERAL: Well-developed, well-nourished patant
who subjectively displays pain. He is alert and oriented x3, can spaak well without 2O03CTE
any difficuities. HEAD: No evidence of traumsa Is approciated, SKIN: Neskin TEERAABLL
changes are appracizied. EYES: EOML PERRLA. TMs:. Ciear. THROAT: Clear. NECK:
Suppie, but patient has subjactive campilaints of isndemess with the silghtest of
tauch to the skin of the nack; on any part of the neck or the upper back, mid back
or iower back. Patlent complalns of pain anteriorly at the rlb margins, Fatient
hag overall good range of motion as | spaak with him and he Is able to move, buton
axamination he dispiays decraasad range of motlon on laterai rotation of the spine,
only up to about 20 dagrees bilatarally, Patient is able to sit and yet cannct bend .
forward up to even more than 30 dagress when standing. Patient is able o ambulats,

Diotated But Not Read Dictated By: Milan Parskh, M.DL
Detated On: 2/6/2008 215 PM

Lest Update: GZOTA008 411550 Lagt Updated By: Yansarp Transcriptian Primtod Date: J207/2004
timnserston Pagetars S 90 TNE Sarcinira Hasth Suedore e A8 Righis Reswrved. Bapre Hovivboe Diei BARODITRE
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[_—. . { LSencentra Medical Cantors {.
R B PR Ave B 100 LAS VEAS, NY BT }
P'mu: (702 736087 Faxr o mmm

! Transcription ___j
Patient: Kogg, Gary Sarvice Date:  2/6/2008
Soc, Sec. & injury Date;  1/27/2008
Date of Birth: 12/4/1859 Age: 48 Emplayar; Fizgsraids/ANJURY ONLY
Service Location: CMC -LVE Las Veges Dictated By;  Milen Parekh, M.0,
Servics 1D #: 1200046888 Dlegnosls:  347.0  Caervical Stain

Notos: T

ASSESSMENT: Back pain. Previous history of a iot of preexisting issues with

possibla praexisting disc disease. Fatlent's [umbar spina x-rays that have been

dona here inditated narrowing of L1-1.2 diso space with ostsophyte formation

ameriorly, grade | spondyiolisthesis at LS anterierly on $1 with bilateral

spondylolysis at this level. On the cervical spine, osteophyie formafion present

anterior and posierior C5-C8, C6-C7. Spinous and transvarss procassas appear normal,
The prevertebral soft tissue i Unremarkable, spondylolysis.

PLAN: | will go ahead and prescribe patient Lortab 7.5/500 p.o. g.6h. p.r.n.,
dispensed #24. Patlent has hls appointment in § days with the specialist. | will
also refer him to physiatry bacause | do not think this patlent wiil evar improve in
our care. Wili continue 1o seek medications for pain and clearly with the
preexisting conditions, he needs to go for further advanced leve! of care, | wifi
g0 ahead and fil out the referral for physlatry. In the meantime, he is seeing his
speclalist through his medieal insurance.

DO G2/06/08

DT: 02/08/08
: MEDQAOB: 301891-313697313
""" Kb GL0E/08

TEERZ008CCKST

Dictated But Mot Read Dictated By: Milan Parekh, M.DB.
Dictated On: 2/6/2008 2.15 FM

{ast Update: 02/0T/2008 4:18:50 Lent Updeted By rameapn Transcripton Privted Date: C2UT008
riraemcrouen Pogudel2 © 1woe. 2008 Cooonirs Hewn Seevicea, ing. Al Rigris fasarvgg, Famm Resibinn Tain: AR50
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Claim Numbsr: {. GConcentra Medical Centers {. Bervicw Deter 02GH2958
‘ 55505 Poistis Ave §1a 100 LAS VEBAB, NV 60118 Geas Dites 01272008
Phone: 102} TGS007  Putl [T02) TYSSSTE

Physician Activity Status Report

Patlent: Mogg, Gary

BEN:
Address: 2783 Chokecher: ; Ave Empioysr Locatian: FitzgersldaINJURY ONLY  ContaetBrian Swsriwocd
HENDERBON, NV 83074 Addross: Atin: Brian Swartwond, 301 FiRRols:  Primary Contact

Home:  {702)478-30800 LAS VEGAS, NV 8ot Phoney (T02) 3882448 Ext:

Wore  (702) 3882488 Exts Autir. by Gragg Brewer Fax: (702} 358.2238

Ihig Vipitt Time in: 12:3C pm Tima Out: 02:27 pm Recordabla: NiA  Yisht Type: Fiacheck

Traating Provider: Mian 8. Parekh, MD Hedications:

Diagnonls:847.0  Carvcal Strain [ Dlspensed Prescription Madiotion fo Patiant
B47.4  Thovesis Strain 7 Diepanged Over-The-Counter Preacription
8472 Lumoar Straln .+ [ Written Prescription given to Patiant

Eatlent Status;

Modiflad Activity - Refarrad, but raturning for follow-up visit
Rustricted Actvity {In effect untl next physiclan viglt)
Retum 1o work on 02/08/2008 with tha following rastrictions
No liflng aver 10 s, . '
No pushing and/or putling over 10 ths. of farce
Na reaching above shoulders

Ramarxs:

Emplovar Notion:  The prasoied scyvily recommandatons sra suggssied guldaling s 1o sasistIn the pabents fragimant ersi rshaiitefen. Your
ampicyes hax been infocmad it the wctivily prescription is expectsd {0 be falawad 3 work and oway Hemyuork,

Enticipatad Date of Maximum Medica! mprovemsat Actust Date of Maximum Msdical impravonmnt
W Patisnt Notics! 't I8 sxasniinl to your recovery thal you keep your ediaculed sppsindnents, it ahould you need to
rsachedule or et your sppalntmant, plesse coriect e clinfe. Think you for your cooperstion.

Viait Date? Wedrniesday February 20, 2008 7:00 am
Frovicuri®oelity: Milan 8, Pamskh, MD

BEER2G080CHS

Actlvity Status Report @ GBS - 2008 Coneentrs Heaith Sarvioan, o AL Aighia Sasriad. AAEEG Envployr Wawlnion Date: 1153401007
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February 26, 2008

Gary Mogg
2763 Chokecherry Ave
Henderson, NV 85074

RE: Claim Number:  0BS3I1A167135
Date of Injuty:  01/27/08

Ermployer: Fitzgerald's
insurer: Zurich insurance
Body Partinjury: Neck, Upparfi.ower Back strain
NOTICE OF CLAIM DENIAL
' Dear Mr. Mogo,

We are the Workers' Compensation Administratur for your employetfinsurer, We are in receipt
of & claim filed by you for the injury date and bedy part indicated above. Please be advised that
after careful review of the documentation pertaining to your reported Industrial injury, it has bean
deterrnined thet § does not meet the oriteria required by Nevada Revised Statules for the
foflowing reason(sh

& NRS 16C.150 requites thet an empidyes must establish by 8 prependerance of svidance that en injury arose out
af and in the course of employment.

s Deviation from course and scope of employment.

*  NRS 616C.220 compensation is not payable for an injury ceused by the employes's willful intention ta infure
himself,

From the description and circumstances sutlined in your claim, | does not appear io mest fhe

stafuiory requirements listed above to be eilgible for coverage under chapters §18 or 817 of the -

Nevada Workers’ Compensation code, Based on the abave, the insurar respestfully declines to
i accept ability for the claim submitted, but the first date of treatment will be paid under this claim.
We suggest that you submil any additional claims 1o your private insurance carrier for
reimbursement of any medical expenses,

if you do not agree with this determinatlion, you have the right to request a hearing regarding the
matter. i this s your intention, please complete he enclosed “Request for Hearing® form and
retumn # to the Department of Administration, Hearing Division, within seventy (70) days fom the
date of this letter.

r‘.egere‘.y, P

Enclosure(s): Form D-12a

fatol Fite
R
Concenira Medical Centers
Fizgarald's

P.O. Box 35350
Lat Vegas, NV 851335380
T2-913-4R00 phone
TOZT-FIIARGY fax
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REQUEST FOR HEARING - CONTESTED CLAIM

{Pursuant to NAC 616C.274)
REPLY TO:  Department of Administration OR Department of Admamstr@on

Hearings Division Hearings Division o

1050 E. William Street, Ste. 400 2208 8. Rancho Drive; Sm{e 2%0

Carsan City, NV 89701 Las Vegas, NV 3&1{12, o Th

(775) 687-5966 (024862525 Tz Loz

1 Mk
EMPLOVEE INFORMATION - . EMPLOYER INFORMATIOR '/

Emploves’s Name: {\_.5- sy {loan Employer's Name: & 'f‘ZL-:é;{PA ids fj 4G a0
Address: 2T (53 Clwokedhercy 4y, Addrsss: 30| [~ @ evgadt s

ci: Hepde poors  Sme AV Zip QTOTY [ Citv fas Ve yss Swe A4/ Zie 59/0/
Employee’s Telephone Number: 27 Q.- &/, 03

Employer’s Telephone Number:

Claim No.. (O3S 3| A{ 735 Date of Injury: / £ ,’(33 226 2400

_ .. THIRD-PARTY ADMINISTRATOR (TPA) .

INSURER INFORMATION L INFORMATION.

Insurer’s Name: TPA's Nama: CCMSI
Addregs: Address: PO Box 35350
City: State: Zin: City: Las Vegas State: NV Zip: 86133
!nsérsr's Telephone Number: TPA's Teleshons Number: 702-933-4800

Do Not Complete or Mail This Form Unless You Disagree With the Insurer's Determination.

YOU MUST INCLUDE A COPY OF THE DETERMINATION LETTER OR A HEARING WILL
NOT BE SCHEDULED PURSUANT TO NRS 616C.315,

Briefly explain the bas:s for this appeal:
@ Lowns od L‘\‘\@_ gC‘{’J O (Cameza. (i\ This (/p;pfgfz—fﬂ‘/rﬂf
/{ﬁpﬁﬂﬂ‘/‘ c’f&l/){z&m«b’ o0 L gt f/,mLy.z lo <tpeats), i /a@ 047{0
0 Rule thol shokes oat put Look goerclesk (5) Fuddy chsse (B Drvlee

9{‘;1%»@; FEai S ol (eevital Jumbre, 7"&.6#:(;

3

g The Injured Employee
This request for hearing is filed by, oron bebalf oft -
[} The Emplayer TR PGS
! FILED
and is dated this N Th  dyer JHapeh . 200734R 07 2008
v ﬁq/bc {_,.,A// = HEARINRS DIVISION
Signature of injired Empl nyeeﬁfém{:ioycr Injured Employee's/Employer’s Rep, (Advisar)

ﬁt\@%@? MM{ﬂ D28 tome e 1
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STATE OF NEVADA
DEPARTMENT OF ADMINISTRATION
HEARINGS DIVISION

In the matter of the Contested Hearing Number: 49522-NG
Industrial Insurance Claim of: Claim Number:  08831A167135
GARY MOGG FITZGERALD CASINO

2763 CHOXE CHERRY AVE

301 E FREMONT ST
HENDERSON, NV 83074 LAS VEGAS, NV 89101

/

The Claimant's request for hearing was filed on March 6, 2008 and a hearing was

scheduled for and heard on June 4, 2008 in accordance with Chapters 616 and 617
of the Nevada Revised Statutes.

The Claimant was neither present nor represented by legal counsel. The Employer
was neither present nor represented by legal counsel. CCMS! was present via MIKE
KOGLER. .

ISSUE

The Claimant appealed the determination of CCMSI! dated February 26, 2008,

The issue before 1iie Hearing Officer iz CLAIM DENIAL,

ORDER OF DISMISSAL

The claimant failcd to appear. Therefore, this matter is hereby DISMISSED. Any
hearing previously scheduled in this matter is hereby VACATED.

IT IS S0 ORDERED this ! ¢ day of June, 2008.

(ke i

Nora Garcfa
Hearing O 4

APPEAL RIGHTS

Pursuant to RS 616(3.345('1}, should any party desire to appeal this final decision of the

Hearing Officer, a request {or appeal must be fited with Appeals Officer within thirty (30} dayse
after the date of the ducision by the Hearing Dfficer.

4} Hr

TN
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of
Administration, Hearings Division, dees hereby certify that on the date shown below,
a true and correct copy of the foregoing DECISION AND ORDER was duly mailed,
postage prepaid OR placed in the appropriate addressee runner file at the Department

of Administraticn, Hearings Division, 2200 S. Rancho Drive., #210, Las Vegas,
Nevada, to the following:

GARY MOGG
2763 CHOKE CHERRY AVE
HENDERSON NV 83074

FITZGERALD CABINO
301 E FREMONT ST
LAS VEGAS NV £§3101

DEBORAH JONES

CCMSI

P Q BOX 35350

LAS VEGAS NV 83133-5350

Dated this La_‘__ day of June, 2008.

.

L

2

Ava B. Tucker '
Employee of the State of Nevada
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STATE OF NEVADA
DEPARTMENT OF ADMINISTRATION
BEARINGS DIVISION
In the matter of thie Contested Hearing Number: 49522-NG
Indusirial Insurance Claim oft Claim Number: (088314167135
GARY MOGG FITZGERALD CASINO
2763 CHOKE CHERRY AVE 301 £ FREMONT ST
HENDERSON, NV 89074 LAS VEGAS, NV 86101
/
ORDER OF RESCISSION

A hearing was scheduled for and heard on June 4, 2008 that resulted in an Order of
Dismissal due to the cleimant’s failure to appear. This Order of Dismissal was in
error as the claimant was present. The Order of Dismissa!l entered on June 12, 2008

is hereby rescinded with a Decision and Order will follow under separate cover.

IT IS SO ORDERED misgzié;y of June, 2008.

Yt \r e
Nora Gar
Hearing cer

TOROERTGL
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of
Administration, Hearings Division, does hereby certify that on the date shown below,
a true and correct copy of the foregoing DECISION AND ORDER was duly mailed,
postage prepaid OR placed in the appropriate addressee runner file at the Department

of Administration, Hearings Division, 2200 8. Rancho Drive.,, #210, Las Vegas,
Nevada, to the fellowing:

GARY MOGG
2763 CHOKE CHERRY AVE
HENDERSON NV 83074

FITZGERALD CASING
301 E FREMONT ST
LAS VEGAS NV 839101

DEBORAH JONES
CCMSI
" PO BOX 35350
LAS VEGAS NV 89133-5350

Dated this ___ day of June, 2008,

Ava B. Tucker
Employee of the State of Nevada
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STATE OF NEVADA
DEPARTMENT OF ADMINISTRATION
HEARINGS DIVISION

In the matter of the Contested

Hearing Number: 49522-NG
Industrial Insurance Claim of:

Claim Number: 08831A167135
GARY MOGG ' FITZGERALD CASING
2763 CHOKE CHERRY AVE

301 E FREMONT ST
HENDERSON, NV 89074 LAS VEGAS, NV 89101
/

The Claimant's rcquest for hearing was filed on March 6, 2008 and a hearing was
scheduled for April 17, 2008, The hearing was reset and held on June 4, 2008 in
accordance with Chapters 616 and 617 of the Nevada Revised Statutes,

The Claimant was present but not represented by legal counsel. The Employer was
neither present nor represented by legal counsel. CCMSI was present via MIKE
KOGLER.

ISSUE
The Claimant appcaled the determination of CCMSI dated February 26, 2008.
The issue beforc the Hearing Officer is CLAIM DENIAL,
DECISBION AND ORDER
The facts of this case are that on January 27, 2008 the claimant was at work and

went to put his legs on the corner of a desk that caused his chair to flip backwards.
The claimant fell to the floor and hurt his left arm, neck and low back. The Supreme

Court of Nevada has held that a positional risk test is incompatible with the Nevada
Industrial Insurance Act. That to give rise to an industnial claim there must be a
showing that the injury was caused by an increased risk posed by the employment.
In this case, the act of resting his legs on the desk is deemed o not be connected to

the employment nor an increased risk posed by the employment. Accordingly, the
determination of the Insurer is hereby AFFIRMED.

{See Mitchell v. Clark County
School District, 121 Nev. 179, 111 P.3d 1104 (20085}
]

IT IS SO ORDERED this>¥ _day of June, 2008.

Nes § we
Jora Gare
{earing Offfter

APPEAL RICHTS

Pursuant to NRS 61:C.345(1), sbould apny party desire to appeal this final decision of the

Hearing Officer, a request for appeal must be filed with Appeals Officer within thirty (30} days
after the date of the ducisiop bﬁjthg Hearing Officer.
RECEIVED

w9 12008
__ceust

e T
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of
Administration, Hcarings Division, does hereby certify that on the date shown below,
a true and correct copy of the foregoing DECISION AND ORDER was duly mailed,
postage prepaid OR placed in the appropriate addressee runner file at the Department
of Administration, Hearings Division, 2200 S. Rancho Drive., #210, Las Vegas,
Nevada, to the following:

GARY MOGG
2763 CHOKE CHERRY AVE
HENDERSON NV #9074

FITZGERALD CASING
301 E FREMONT ST .
LAS VEGAS NV 89101

DEBORAH JONES

CCM8I

P O BOX 35350

LAS VEGAS NV 89133-5350

Dated thza%_ﬁ}gay of June, 2008,

/! C
Ava B. Tucker’
Employee of the State of Nevada

1 RECEIVED
JUL 212008

‘_ CCMSI
T
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S JoL 21 2008
APPEALS LEFCE

ClaimNo: 088314167135

Appeal No:  54033-GS

BEFORE THE APPEALS OFFICER

In the Matter of the Contested
Industrial Msurance Claim of

GARY MOGG,

Claimant.

ORDER FOR APPOINTMENT OF
NEVADA ATTORNEY FOR INJURED WORKERS

7. S-S Y N VR S

The Appeals Officer, having received and considered the Claimant's written request for
10

1
12
13
14

the appointment of the Nevada Attorney for Injured Workers; finds the Claimant would be better
served by legal representation and accordingly;

1T IS HEREBY ORDERED the Nevada Atterney for Injured Workers is hereby
appointed, pursuant to NRS 616A.450 to represent the Claimant {n this matter,

15

[T IS SO ORDERED this _Z L¢¥ ™ day of July, 2008.

LY A D
GERALDINE H SCHWARTZER, ESQ.
APPEALS OFFICER

RECEIVED
JUt 2 12008
CCMST
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1 CERTIFICATE OF MATLING
2 The undersigned, an employee of the State of Nevada, Department of Administration,
|| Hearings Division, does hereby certify that on the date shown below, a true and correct copy of
the foregoing QRDER FOR APPOINTMENT OF NEVADA ATTORNEY FOR
4} INJURED WORKERS was duly mailed, postage prepaid OR placed in the appropriate
addressee runner file at the Department of Administration, Hearings Division, 2200 S, Rancho
3 Drive, #2260, Las Vegas, Nevada, to the following:
6! GARY MOGG
74t 2379 CLIFFWOOD DR
HENDERSON NV 89074 ‘
8
NATW
9 GENERAL COUNSEL
10 2200 S RANCHQ DR #230
LAS VEGAS NV 89102
11
FITZGERALD CASINO
12% 301 E FREMONT ST
3 LAS VEGAS NV 89101
14 COMSI
DEBORAN JONES
151 POBOX 33350
LAS VEGAS NV 89133-8350
16
17} Dated this £ /2.3 Qay of July, 2008,
18
19 , L
W e . R
20 Luciana Della Neve, Legal Secretary It
21 Employee of the State of Nevada
2
23
24
25
RECEIVED
26 -
JUl 2 12908
27
CCMSI
28
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L ewis Briseois BISGAARD & SMITH Lue

400 SQUTH FQURTH STREET, SWHTE 500

LAS VEGAS, NEVADA 88101

YELEFHONE (702} 883-3383

NEVADA DEPARTMENT OF ADMINISTRATION

BEFORE THE APPEALS OFFICER

In the Matter of the Contested Claim No. : O8S31A 167135
Industrial Insurance Claim
Hearing No. 49522-NGr- g
Of ".,/ v {{? .
Appeal No. @ 54033-GS <,
GARY MOGG,
Employer :
Claimant, FITZGERALDS CASINO/HOTEL
Appeal Date - November 12, 2008
Appeal Time : 1:30 P.M.
FITZGE D SINOHOTEL’S AND CANNON COCHRAN
MANAGEMENT SERVICES INC.’S APPEAL MEMORANDUM
COMES NOW the Employer, FITZGERALDS CASINO/HOTEL, and its Third-Party

Administrator, CANNON COCHRAN MANAGEMENT SERVICES, INC,, by and through their
attorneys, JOHN P.LAVERY,ESQ., and LEWIS BRISBOIS BISGAARD & SMITH LLP, and for their
- appeal memorandum, state as follows:

1. That the Administrator’s February 26, 2008 determination, closing the industrial
insurance claim, must be affirmed as a matter of law.

2, The Hearing Officer’s Decision and Order dated June 24, 2008, which affirmed the

Administrator’s February 26, 2008 claim closure determination, must be affirmed as a matter of law,

4818-7468-2115 4
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LEwiS BrisBois BisGAARD & SMITH up

400 SOUTH FOURTH STREET, SUITE 560

LAS VEGAS, NEVADA 89101

TELEFHONE (702 593-3283

£ W b

~F h

WHEREFORE, the Employer and the Administrator respectfully request that this Hearing
Officer provide the following relief:

1. That this Hearing Officer affirm the Administraior’s February 26, 2008 determiination
closing the industrial insurance claim.

2. That the Appeals Officer affirm the Hearing Officer’s Decision and Order, dated June
24, 2008, which affirmed the Administrator’s February 26, 2008 claim closure determination.

DATED this %/ _ day of October, 2008.

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

- '"'\) s .
i P .

By / é(i/ /;’n/
JOHN P, LAVERY, ESQ.
Nevada Bar No. 04663
400 South Fourth Street, Suite 300
[.as Vegas, NV 83101
{702) 893-3383
Auntorneys for the Employer
FITZGERALDS CASINO/HOTEL
And its Third-Party Administrator
CANNON COCHRAN MANAGEMENT
SERVICES, INC.

DOCUMENTS TO BE PRODUCED AT HEARING

The Emplover and the Administraior have produced those documents contained in the Index of

- Documents consisting of twenty-four (24) pages. The Emplover and the Administrator will alse rely
apon any and all documents iniroduced by the claimant, SUBIECT TO QRIECTION. The Employer
and the Administrator reserve the right to introduce any additional documentation which may come into

their possession between the date of filing the instant memorandum and the hearing in this matter.

4RIB-TI68-3175. Page Zof 11
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I Thisevidence may contain affidavits or declarations which the proponent proposes to introduce

2 into evidence pursuant to NRS 616C.355, unless any party, within seven (7) days afier the mailing or
Z delivery of this notice, invokes its right to cross-examine the affiant and/or declarant. Failure to timely
5 invake the right to cross-examine will be deemed a waiver of such right.
6 STATEMENT OF THE ISSUES
7 The following issues are before the Appeals Officer for review:
8 l. Whether the Administrator’s February 26, 2008 determination, closing the industrial
? msurance claim, was proper.
0

2. Whether the Hearing Officer’s Decision and Order dated June 24, 2008, which affirmed
07 the Administrator’s February 26, 2008 determination, which ciosed the industrial insurance claim, was
13 I proper.

14 WITNESSES

The Employer and the Administrator may call the claimant, himself, totestify ifhe does not take

LAS VEGAS, NEVADA B9101
TELEPHONE (702) 683-3382

the stand on his own behalf. The Employer and the Administrator may call any and all of the claimant’s

treating and/or examining physicians for rebuttal or other purposes at the time of hearing. The

LEWS BrisBOis BiSGAARD & SMITH P
463 SOUTH FOURTH STREET, SUITE 500

j9 f Employer and the Administrator further reserve the right fo call any other rebuttal witness as may be

20§ necessary.

2} TIME ESTIMATED FOR HEARING
It is estimated that the time for hearing of this Employer’s and Administrator’s case will be one

(1) hour or less,

BB TE6E-2115.1 Page 3 of it
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1 I
2 STATEMENT OF THE FACT
j On January 29, 2008, the claimant, Gary Mogg (hereinafter referred to as the “claimant™),
5 completed a Notice of Injury or Occupational Disease (hereinafier referred to as “Form C-17.} He
¢ || alieged that, on January 27, 2008, while working within the course and scope of his employment for
7 | the Employer, he injured his back, neck and left arm. He described the accident as oceurring when he
81 “was attempting to place his feet on counter and the chair flipped over.” (Employer’s and |
? Administrator’s Exhibit p. 1, hereinafter referred to as “Exhibitp. )
10

On January 28, 2008, an Incident Data report was completed by Security Officer Sylvia Sinclair.

3 1
rg g (2 Security Officer Sinclair spoke with the claimant by telephone. The claimant was employed as a
" ¢
; 2 g % i3 |} Surveillance Agent. The claimant stated that, on January 27, 2008, he was attempting to place his feet
g
?; % g 5[4} onthe counter in the Surveillance Room when his chair flipped over. He further stated that he injured
22
2 §§ § k5 his neck, feft arm, and fower back. The claimant said he had a pre-existing injury and the fall
G =3k
@ Zad 16
2 ga* aggravated the injury. (Exhibit pp.2-4.)
@ g 17
% i3 On January, 29, 2008, a co-worker, Sheldon Kanner, provided a witness statement as follows:
-
i9 At13:30Jan 27, 2008 I was sitting at my work station, | noticed that [claimant]
was starting to lean back and put his feet on the desk in front of him. At that
20 time the chair started to lean to the left the chair & [ciaimant] fell over and
[claimant] landed on his left side. At that time I ask him if he needed any
21 assistance. He waik around awhile then went back to work, (Exhibitp. 5.)
22 . . .
On January 29, 2008, the claimant completed an Employee’s Claim for Compensation/Report
23
of [nitial Treatment (hereinafter referred to as “Form C-4""}. The claimant stated that he injured his neck
24

75 - and lower hack when he went to put his legs up on the corner of a desk causing the chair to flip

26 [ backwards, (Exhibitp. 6.

481474682115} Paged of 11
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The physician’s portion of the Form C-4 was completed at Concentra Medical Center
(hereinafier referred to as “Concentra™) by Dr. Adrian. The claimant was diagnosed with a strain of the
cervical, lumbar and thoracic spine. Physical therapy was recornmended. The claimant was placed on
restricted duty, (Exhibit pp. 6-10.)

The Employer completed an Employer’s Report of Industrial [njury or Occupational Disease

[ S T S L

{hereinafter referred to as “Form C-3") on January 29, 2008, (Exhibitp. 11.)
The claimant had a follow up appointment with Concentra on February 6, 2608, It was noted

that the claimant had a significant pre-existing history refated to his back. In 1972, the claimant was in

fee TR« N - )

a motoreycle accident. In 1977, he was in a3 motor vehicle accident. He had another motor vehicle

3
g g 12 accident in 1984. He also had a work related accident in 1982, and a left knee injury in 1987, He had
o @
' fg 2 g :f;g’ 13 || ashoulderinjury in 1992 and 1993. “He says in the year 2000 he had a lipoma that was removed at the
2 Log
g g g 5 4} base of his neck and has always had pain since then.” He is treating with a spine surgeon, Dr, William
2z=5
B 5 552 %) Smith who took him off methadone in January of 2008 and switched him to eight (8) pills of
o >a
B Ean 16
2 2 3% ' Oxycodone per day. He was also on Lyrica for pain in his left hand. Dr. Parekh’s assessment was as
0 o 17
% N follows:
| 18
4
19 “Back pain. Previous history of 2 lot of preexisting issues with possible
preexisting dise disease. Patient’s Jumbar spine x-rays that have been done her
20 indicated a narrowing of L1-L2 disc space with osteophyte formation anteriorly,
y grade 1 spondylolisthesis at L5 anteriorly on ST with bilatera! spondylolysis at

this level. On the cervical spine, osteophyte formation present anterior and

22 posterior C5-6, C6-C7. Spinous and transverse processes appear normal.”
(Exhibit pp. 12-14)

In a letter dated February 26, 2008, the Administrator issued 2 determination denying the

25 claimant’s industrial insurance claim. (Exhibitp. 15.} The claimant disagreed with the Administrator’s

3 §i determination and a hearing was scheduled and held at the Hearing Officer level on June 4, 2008 In

4818-7468.2115.) Page 5 of 11
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® ®
i | a Hearing Officer's Decision and Order dated June 12, 2008, the Hearing Officer dismissed the
2 ciaimant’s appeal due to the claimant’s failure to appear. An Order of Rescission was issued on June
z 24, 2008, as the claimant was present for the hearing. (Exhibit pp. 16-20.)
5 The Hearing Officer issued a Decision and Order on June 24, 2008, The Hearing Officer
6 i affirmed the Administrator’s claim denial because the claimant’s injury was not due to an increased risk
7} posed by his employment and the act of resting his legs on his desk was deemed not to be connected
§ 1 to the claimant’s employment nor an increased risk posed by the employment. (Exhibit pp. 21-22.)
’ _ The claimant was appointed an attorney with Nevada Attorney for Injured Workers on July 21,
: :(: 2008. (Exhibit pp. 23-24.)
§ s I
0
B 328 11 ARGUMENT
2 rid
g gu% g 14 The Claimant is Unahle to Establish that He Sustained an Iniury
g é z}g 5 by Accident While Working Within the Course and Scope of His Employment
% g % g 16 It is weil-settied that the claimant, not the Employer, has the burden of proving his case by &
% % 17 li preponderance of all the evidence. State Industrial Insurance System v. Hicks, 100 Nev. 567, 688 P.2d
§ 18 324 (1984Y; johnson v. State ex rel. Wyoming Worker’s Compensation Div., 798 P.2d 323 (1990);
P Hagler v. Micron Technology, inc., 118 Idaho 596, 798 P.2d 55 (1990).
2(; [n attempting to prove his case, the claimant has the burden of going beyond speculation and
22 copjecture, That means that the claimant must establish the work related injury and his disability, the
23 | extent of his disability, and all facets of the claim by a preponderance of the evidence. To prevail, a
24l claimant must present and prove more evidence than an amount which would make his case and his
23 opponent’s “evenly balanced.” Maxwellv. SIS, 109 Nev. 127,849 P. 24 267 {14993); S1IS v. Khweiss,
ii 108 Nev. 123,825 P.2d 218 (1992); SIS v, Kelly, 99 Nev, 774, 671 P.2d 29 (1983); 3, A. Larson, The
28 Law of Workmen's Compensation, § 80.33(a).
4BTR.7468-2115,] Page 6of 11
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In the present case, the claimant is alleging that he injured his lower back, neck and left arm
when he went to prop his legs up on a desk causing his chair to flip over. The claimant was employed
as a Surveillance Agent. The description of the incident does not establish a causal connection between
. 1 his alleged injury and his employment as required by NRS 616C.150. The claimant has not carried his
6 | NRS616C.150 burden as there is no medical evidence that connects his injury to the duties arising from
7{ the course and scope of his employment, His treating physician, Dr. Parekh, details a very significant

history of pre-existing injuries and the fact that the claimant was currently treating with Dr. Smith for

s injuries to his spine.
0
5 . NRS 616C.150 specifically provides:
g g 12 An injured employee or his dependents are not entitled to receive
B w compensation pursuant to the provisions of chapters 616A 1o 616D, inclusive,
'g 22 § i3 of NRS unless the emplovee or his dependents establish by a preponderance of
€ Lig the evidence that the employee’s injury arose out of and in the course of his
3 £ g g 14 employment.
BEsY 15
w23 g “An accident or injury is said to arise out of employment when there is
8 E > 2 g a causal connection between the injury and the employee’s work. In other words,
%’E’ § g the injured party must establish a link between the workplace conditions and
?.; 2 17 how those conditions caused the injury. Further, a claimant must demonstrate
1 that the origin of the injury is related to some risk involved within the scope of
4 I8 employment. However, if an accident is not fairly traceable to the nature of
{9 employment or the workpiace environment, then the injury cannot be said to
arise out of the claimant's employment. Finaily, resolving whether an injury
20 arose ouf of employment is examined by a totality of the circumstances.” See,
also, Mitchel] v, Clark County School District, 121 Nev. 179, 111 P.3d 1104
3 21 (2005). {Emphasis added.)
2 [ Rig Suife Hotel & Casino v. Garsky, 113 Nev, 600, 929 P.2d 1043 {1997}, the Nevada
234
Supreme Court held that the “Nevada Industmial Insurance Act is not a mechanism which makes
24
5 erployers absolutely [table for injuries suffered by empioyees who are on the job.” Id., at 605. The

25 | Gorsky Court concluded by stating, “The requirements of ‘arising out of and in the course of

27 & employment’ make it clear that a claimant must establish more than being at work and suffering an
proy g B

injury in order to recover.”

AB18-T468-2115.1 Page 7of 11
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! NRS 616A.030 and NRS 616A.265(1) mandate:

NRS 616A.030 “Accident” defined. “Accident” means an unexpected
3 or unforeseen event happening suddenly and violently, with or without human
fault, and producing at the time objective symptoms of an injury.

4
5 NRS 616A.265 “Injury™ and “personal injury” defined.
1. “Injury” or “personal injury” means a sudden and tangible happening
6 of a traumatic nature, producing an immediate or prompt result which is
estzblished by medical evidence, including injuries to prosthetic devices. Except
7 as otherwise provided in subsection 3, any injury sustained by an employee
: while engaging in an athletic or social event sponsored by his employer shail be
8 deemed not to have arisen out of or in the course of employment unless the
g empioyee received remuneration for participation in the event.
10 The claimant was sitting down and went to prop his legs up on a desk when his chair flipped
&
::! [T} over. The incident does not constitute an inj ury of accident that is in any way related to a risk involved
£§3 12§
& Q within the scope of his employment. The Gorsky Court has clearly established that the claimant must
¥ 328 13
......... % Eg% establish more than being at work and suffering an injury in order 1o have a compensable industrial
™ E > § 14
B z¥c claim.
7 ’% g 15
woAG
8z ?, % As the claimant has offered no evidence that the origin of his injury was related to some risk
5 £33 16 g ry
E -
‘g § 17 ¥ involved in the scope of his employment, this is not a compensable industrial injury, The claimant was
S
-3 18 merely sitting in & chair propping his legs up on a desk causing his chair 1o flip over when he claims to
19
have injured himself. Per the Gorsky court, the claimant must establish more than being at work and
20
51 suffering an injury in order to recover. The claimant does not deseribe an accident that arises from the

57 { course and scope of his employment. Obviously, there is nothing in the claimant’s job duties that

23 I require him to prop his legs up on the comer of his desk.

24 The facts in the present appeal, fall squarely under the ruling in Mitchell. The Mitchell Court |
25 .\ . .. : . Dy

concluded that a positional-risk test is incompatible with the Nevada Industrial Insurance Act. As we
26

recognized in Gorsky, NRS 616C. 150 imposes the burden on the claimant to show, by a preponderance
27

’g of the evidence, that the injury arose out of and in the course of the emptoyment. Because the

B1E-T468-1115.0 Page 8 of 11
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LEwis BRisBOIS BISGAARD & SMITH up

400 BOUTH FOURTH STREET, BUITE 500

LAS VEGAS, NEVADA B 101

TELEPHONE {702) 893-3383
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24
25
26
27

positional-risk test reduces the claimant’s burden and requires only a showing that the claimant
sustained an injury on the job, it directly contravenes the language of NRS 616C.150. The claimant has
not shown by a preponderance of the evidence that the cause for his chair tipping over arose out of and

in the course of his employment,

The Mitchel] court rejected the positional-risk test, and likewise refected the proposition that
non-compensable injuries having no causal connection with the employment become compensable
when they are exacerbated by workplace conditions that are neither peculiar to employment nor related
to the cause of the injury in the first place. Mitchell’s work environment did not cause her to fall, and
the staircase did not make her workplace conditions “any different from or any more dangerous than
those a member of the general public could expect to confront in a non-work setting.” A rule allowing
her to obtain compensation for any exacerbation would, in effect, abrogate the causal connection
required already discussed. In the present appeal the claireant was sitting in 2 chair attempting to prop
his legs up on his desk and tipped his chair over. The claimant's work environment did not cause his
chair to tip over, and the chair he was sitting in did not make his workplace conditions any more

dangerous than those a member of the general public could expect to find in a non-work setting.

Based on the above facts, the Employer properly denied the claimant’s claim for industrial

insurance benefits, and that determination must be affirmed as a matter of Jaw.

4R18-7468-21 15.1 Page S of 11

JOINT APPENDIX Page 257




LAS VEGAS, NEVADA 89101
TELEPHONE {702} 8933383

LeEwis Brispois BISGAARD & SMITH we
400 SOUTH FOURTH STREET, SUITE $00

& W ka

-~ o L

Ii.

CONCLUSIGON

The claimant is unable to establish that he sustained an injury by accident while working within

the course and scope of his employment.

WHEREFORE, the Employer, FITZGERALDS CASINO/HOTEL, and its Third-Party
Administrator, CANNON COCHRAN MANAGEMENT SERVICES, INC., respectfully request that
this Appeals Officer affirm the Administrator’s February 26, 2008 determination, which denied the
claimant’s claim for industrial insurance benefits, and that the Appeals Officer affirm the June 24, 2008

Hearing Officer’s Decision and Order, which affirmed the Administrator’s February 26, 2008 claim

denial detesmination.

DATED this - ¥ __day of October, 2008,

Respectiufly submitied,

LEWIS BRISBOIS BISGAARD & SMITH LLp

By /7ﬁ’éﬁ/ /.ﬁ“'

JOHN P. LAVERY, ESQ.
Nevada Bar No. 004663

400 South Fourth Street, Suite 500

Las Vegas, NV 89101

(7072) 893-3383

Attorneys for the Emplover

FITZGERALDS CASINO/HOTEL
And its Third-Party Administrator
CANNON COCHRAN MANAGEMENT

SERVICES, INC.

4F15-T458-2115.1 Page 10 of 11

JOINT APPENDIX Page 258



I CERTIFICATE OF MAILING

I hereby certify that, on the _&‘f'_»__ day of October, 2008, I served a true and correct copy of
the above and foregoing FITZGERALDS CASING/HOTEL’S AND CANNON COCHRAN
MANAGEMENT SERVICES, INC.’S HEARING MEMORANDUM by depositing same in the |
6 i United States Mail, first class postage fully prepaid therein, addressed as follows:

T} Melodie C. Swanson, Esq.

g I NEVADA ATTORNEY FOR INJURED WORKERS
2200 South Ranche Drive, Suite 230

94 Las Vegas, NV 89102-4413

Attn: Workers' Comp. Dept.

11 i FITZGERALDS CASINO/HOTEL
301 East Fremont Street

12} Las Vegas, NV 89101

Aprtl Taft, Claims Specialist

14} CANNON COCHRAN MANAGEMENT SERVICES, INC/CCMSIH
P. O. Box 35350

Las Vegas, NV 89123-5350

450 SDUTH FOURTH STREET, SUITE 500
LAS VEGAS. NEVADA 83101
TELEPHONE {202) 893-3283

18 An employee of LEWIS BRISBOIS BISGAARD & SMITH LiLp

Lews Briss0is BISGAARD & SMITH L

4R18-7468-21151 Page 11 of 11
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BEFORE THE APPEALS OFFICER LV

—

Y
t

M w .. . .
In the Matter of the Contested } Claim Ne. : 08s31AF6713%,
Industrial Insurance Claim ) £ z
} Hearing No. : 49522-NG
)
of ) Appeal No. : 54033-GS
)
} Employer :
GARY MOGQG, ) FITZGERALDS CASINO/HOTEL
)
Claimant. Y Appeal Date : November 12, 2008
} Appeal Time ; 1:30 P.M.

FITZGERALDS CASINO/HOTEL’S AND CANNON COCHRAN
I MANAGEMENT SERVICES INC.’S NOTICE OF I NT TO PARTICIPATE

The Employer, FITZGERALDS CASINO/HOTEL, and its Third-Party Administrator,
CANNON COCHRAN MANAGEMENT SERVICES, INC., by and through their attorneys, LEWIS

BRISBOIS BISGAARD & SMITH LLP, and JOHN P. LAVERY, ESQ,, hereby provide their Notice

LAS VEGAS, NEVADA 88101
TELEPHONE (702 B83-3383

16 It Of Intent to Participate and request that all matters requiring notice, and all correspondence initiated

400 SOUTH FOURTH STREET, SUITE 500

7§ herein, be served upon:

LEwW!S BRISBOIS BISGAARD & SMITH LLp

8 JOHN P. LAVERY, ESQ.
19 LEWIS BRISBOIS BISGAARD & SMITH LLp
400 South Fourth Street, Suite 500
26 Lag Vegas, NV §9i(1
2 (702) 863-3383
37 DATED this "0 day of October, 2008.
23 Respectfully submitted,
24 LEWTS BRIS OI%@%D & SMITH LLP
25 ny: "_[7%_? > . 3
2% JOHN P. LAYERY, ESQ.
Nevada Baf No, 034665
27 400 South Fourth Street, Sutte 500
g Las Vegas, NV 8914

(702) 893-3333

4819-55G2.7459.1 1 16990-Moge
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! CERTIFICATE OF MAILING
2

I hereby certify that, on this “LQ_ day of October, 2008, I served a true and correct copy of
the above and foregoing FITZGERALDS CASINO/HOTEL'S AND CANNON COCHRAN
MANAGEMENT SERVICES, INC’SNOTICE OF INTENT TO PARTICIPATE was made this
& | date by depositing a true and correct copy of the same for mailing, postage prepaid thereon, in an
T4 envelope to the following:

Gary Mogg

8
g 2376 Cliffwood Drive
Henderson, NV 89074

Melodie Swanson, Esq.

LHl NEVADA ATTORNEY FOR INJURED WORKERS
i 2200 South Rancho Drive, Suite 230

Las Vegas, NV 89102-4413

A Attn: Workers” Comp. Dept.

41 FITZGERALDS CASINO/HOTEL
301 E. Fremont Street

Las Vegas, NV 89101

LAS VEGAS, NEVADA 8011
TELEPHONE (702} 893-1383

April Taft, Claims Specialist

I7 1§ CANNON COCHRAN MANAGEMENT SERVICES, INC./CCMSI
P. O, Box 35350

Las Vegas, NV 86133-5350

LEWS BRISSOIS BISGAARD & SMITH e
A00 SOUTH FOURTH STREET, SUITE 500

27 An employee of LEWIS BRISBOIS BISGAARD & SMITH LLP

4810-5802-7459.1 7 26060-Megg Page 2of 2
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® ® FILED
JUL 271 2008
1 BEFORE THE APPEALS QFFICER , ¢, e !
APPEALS CTFIGE
2
In the Matter of the Contested )
3 Industrial Insurance Claim of! } Clam No:  08531A167135
)
4 J  Appeal No:  54033-GS
GARY MOGG, )
3 )
Claimant. )
61 )
7 NOTICE OF APPEAL AND ORDER TO APPEAR
B L ALL PARTTES IN INTEREST ARE HEREBY NOTIFIED that a hearing will be held
on a STACKED CALENDAR by the Appeals Officer, pursuant to NRS 616 and 617 on:
g
DATE: NOVEMBER 12, 2008
10 TIME: 1:30 P.M.
PLACE: DEPT OF ADMINISTRATION, HEARINGS DIVISION
11 2200 SOUTH RANCHO DRIVE, SUITE 220
) LAS VEGAS NV 89102
1
z, The INSURER shall comply with NAC 616C.300 for the provision of documents in the
i3 Claimant’s file relating to the matter on appeal.
141 3. ALL PARTIES shall comply with NAC 616C.287 for the filing and serving of
| information to be considered on appeal.
5
4, Pursuant to NRS 2398.030(4), any docament/s filed with this ageney must have all |
16 social security numbers redacted or otherwise removed and an affirmation te this
effect must be attached. The documents otherwise may be rejected by the Hearings
17 Division.
184 8. Pursuant to NRS 616C 282, any party failing to comply with NAC 616C.274- 336 shall be
subject to the Appeals Officer’s orders as are necessary to direct the cowrse of the Hearing.
19
6. [n the event that all parties o this action agree to have the matter RE-SCHEDULED AND
20 SET FOR A DATE AND TIME CERTAIN, you are hereby required to submit AT
LEAST TWO (2) DAYS prior to the scheduled Hearing date a written request, submitted
21 by letter, facsimile or by email, to the Appeals Office advising the Appeals Office that all
parties 1o the action have agreed to remove the action from the Stacked Calendar. A
22 continuance of the hearing date also may be obtained pursuant to NAC 616C318. The
matter will otherwise proceed as scheduled on the STACKED CALENDAR ON A TIME
234 AVAILABLE BASIS.
244 7. The injured employee may be represented by a private attomey or seek assistance and |
advice from the Nevada Attomey for Injured Workers. f
25 %
y IT IS SO ORDERED this 2/ CT day of July, 2008. &
i
27 -
281 Cmionateti B SclorHeoc |
GERALDINE H SCHWARTZER, ESQ. o
APPEALS OFFICER
|
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!
| ® ®
I CERTIFICATE OF MAILING
2
3 The undersigned, an employee of the State of Nevada, Depariment of Administration,
Hearings Division, does hicreby certify that on the date shown below, a true and correct copy of
41 the foregoing NOTICE OF APPEAL AND ORDER TO APPEAR was duly mailed, postage
prepaid OR placed in the appropriate addressee runner file at the Departiment of Administration,
3} Hearings Division, 2200 S. Rancho Drive, #220, Las Vegas, Nevada, to the following:
61 GARY MOGG
7l 2379 CLIFFWOOD DR
HENDERSON NV 89074
8
NAFW
91l GENERAL COUNSEL
10 2200 S RANCHO DR #230
LAS VEGAS NV £9102
1
FITZGERALD CASINO
12| 301 EFREMONTST
1 LAS VEGAS NV 80181
141 COMSI
DEBGRAH JONES
15t PO BOX 35350
LAS VEGAS NV 89133-5350
16
7Y Dated this 2 £ o T day of July, 2008.
18
19 -!~."‘C/9~"" e }ff";'-r.‘ o ':'-.f(-'.- :
20 Luciana Della Neve, Legal Secretary I
23 Employee of the State of Nevada
22
23
24
25
26 f
27 ;
2]
!
!
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REQUEST FOR HEARING BEFORE THE APPEALS OFFICER

NEVADA DEPARTMENT OF ADMINISTRATION
HEARINGS DIVISION

in the matter of the Contested

Industrial Insurance Claim of:

GARY MOGG

Hearing Number: 49522-NG
Claim Number:

HENDERSON, NV 89074

fge) -

08S31A167135 >
FITZGERALD CASING G T
VE 301 E FREMONT ST ze0 T s
LAS VEGAS, NV 89101 @B T - e
2379 iR weod Dey Boe L hE
; e T

fa s
t WISH TG APPEAL THE HEARING OFFICER DECISION DATED: @Z/ /297 o 8

(Please attach a copy of the Hearing Officer’s Decision/)
PERSON REQUESTING APPEAL: (circle one} CLAIMANT/EMPLOYER/INSURER
MistaKas ,0re pinde

i 4be cl@esssonl

if you are reprasenisd by an attomey or other agent, please print the nama and eddress below.

REASON FoR APPEAL: b Feel £ have g (/M/J eliam anvd

Name of Attorney or Represaentative
Address

Gar v (Toag

City, State, Zip Code

Parson rﬁsﬁng this Ca:ﬁng {pleasa print}
Parson
Taleghone Mumber

- raquasting this hearing (signaturs)
T38 2% OS5
Social Security No.

A7%- AL I3

Teisphone Numbsr

7/18/0%
Date
NOTICE

if the Hearing Officer Decision is appealed, CLAIMANTS are antitled to free legal represantation by the Nevadsa
Attorney, for fniwe:d/‘%rk/ers (RAIWI. f you want NAIW to represent you, pleass sign below!
Signature v

Rl
¥ you are a@
dacigion at:

RTE Yepo3

Tsolophone Number

APPEALS OFFICE
2200 & RARCHO DRIVE, SIUHTE 220
LAS VEGAS, NV 89102
{702) 486-2527

g the Hearing Officer’ s decigion, fle this form no later than thirty (30} days after that

NEVADA DEPARTMENT OF ADMINISTRATION

A A UO0PDE S
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STATE OF NEVADA
DEPARTMENT OF ADMIRISTRATION
HEARINGS DIVISION
In the matter of the Contested Hearing Number; 49522-NG
Industriat Insurance Claim of: Claim Number:  08331A167135
GARY MOGG FITZGERALD CASINO
2763 CIIOKE CHERRY AVE 301 E FREMONT ST
HENDERSON, NV 89074 LAS VEGAS, NV 89101
/

The Claimant's request for hearing was filed on March 6, 2008 and a hearing was
schedulvd for April 17, 2008. The hearing was reset and held on June 4, 2008 in
accordance with Chapters 616 and 617 of the Nevada Revised Statutes.

The Claimant was present but not represented by legal counsel. The Empioyer was
neither present nor represented by legal counsel. CCMSI was present via MIKE
KOGLER.
ISSUE

The Claimant appealed the determination of CCMSI dated February 26, 2008.
The issue hefore the Hearing Officer is CLAIM DENIAL.

DECISION ARD ORDER
The facts of this case are that on January 27, 2008 the claimant was at work and
went to put his legs on the corner of a desk that caused his chair to {lip backwards.
The claimant fell to the floor and hurt his left arm, neck and low back. The Supreme
Court of Nevada has held that a positional risk test is incompatible with the Nevada
Industrial Insurance Act. That to give rise to an industrial claim there must be a
showing that the injury was caused by an increased risk posed by the employment.
In this case, the act of resting his legs on the desk is deemed to not be connected to
the employment nor an increased risk posed by the employment. Accordingly, the

determination of the Insurer is hereby AFFIRMED. (See Mitcheil v. Clark County
School District, 121 Nev. 179, 111 P.3d 1104 {2005)

IT IS SO ORDERED misc?(f%;y of June, 2008.

N {qy e
Nora Garceig \
Hearing Offiter

-~

APPEAL RICHTS
Pursusant to NRS 616C.345(1), should any party desire {o appeal this final decision of the

Hearing Officer, a request for appeal must be filed with Appeals Officer within thirty (30) days
after the date of the decision by the Hearing Officer.
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of
Administration, Hearings Division, does hereby certify that on the date shown below,
a true and correct copy of the foregoing DECISION AND ORDER was duly mailed,
postage prepaid OR placed in the appropriate addressee runner file at the Department
of Administration, Hearings Division, 2200 S. Rancho Drive.,, #210, lLas Vegas,

Nevada, (o the following:

GARY MOGG
2763 CHOKE CHERRY AVE
HENDERSON NV 83074

FITZGERALD CASINO
301 E FREMONT ST
LAS VEGAS NV 89101

DEBORAH JONES

CCMSI

P O BOX 35350

LAS VEGAS NV 83133-5350

i .

Ava B. Tucker”
Employee of the State of Nevada
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BEFQRE THE APPEALS OFFICER

In the Matter of the Contested
Tndustrial Insurance Claim of: Claim No: 08S31A167135
Appeal No:  54033-GS *
GARY MOGG, '

Clairnant.

ORDER FOR APPOINTMENT OF

NEVADA ATTORNEY FOR INJURED WORKERS

The Appeals Officer, having received and considered the Claimant’s written request for
the appointment of the Nevada Attorney for Injured Workers; finds the Claimant would be better
served by legal representation and accordingly; ;

IT IS HEREBY ORDERED the Nevada Attorney for Injured Workers is hereby

appointed, pursuant toc NRS 616A.456 to represent the Claimant in this matter,

IT IS SO ORDERED this 2 L4 7 dayof July, 2008.

’ﬁ:‘).?». Al 1’/ LS—;/WW : :
GERALDINE H SCHWARTZER, ESQ. |
APPEALS OFFICER
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Wh

! DEBORAH JONES

CERTIFICATE OF MAILING .

The undersigried, an employee of the State of Nevada, Department of Adminiswration, |
Hearings Division, does hereby certify that on the date shown below, a true and correct copy of
the foregoing QRDER FOR_ APPOINTMENT OF NEVADA ATTORNEY FOR
INJURED WORKERS was duly mailed, postage prepaid OR placed in the appropriate
addressee runner file at the Department of Administration, Hearings Division, 2200 S. Rancho |
Drive, 8220, Las Vegas, Nevada, to the following: }

GARY MOGG |
2379 CLIFFWOOD DR |
HENDERSON NV 89074

NAIW ]
GENERAL COUNSEL !
2200 S RANCHO DR #230 |
LAS VEGAS NV 89102 i

FITZGERALD CASINO
301 E FREMONT ST
LAS VEGAS NV 89101 i
CCMSI

P O BOX 35350

LAS VEGAS NV 89133-3330
Dated this £/ ¢ 7 day of July, 2008,

|
|
|

Luciana Della Neve, Legal Secretary 11
Emplovee of the State of Nevada
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REQUEST FOR HEARING BEFORE THE APPEALS OFFICER
NEVADA DEPARTMENT OF ADMINISTRATION
HEARINGS DIVISION

in the matter of the Contested Hearing Number: 49522-NG =

Industrial Insurance Claim of: Claim Number:  08S31A167135

GARY MOGG FITZGERALD CASINO C

¢ VE 301 E FREMONT ST T

HENDERSON, NV 83074 LAS VEGAS, NV 89101 r;?: Ll

2379 )1 REC pood ey L a
L2

| WISH TO APPEAL THE HEARING OFFICER DECISION DATED: [:p/ 29 / o8 -

{Please attach a copy of the Hearing Officer's Decision)
PERSON REQUESTING APPEAL: (circle one) CLAIMANT/EMPLOYER/INSURER

REASON FOR APPEAL: 4 Fe<t L have A ;/A.)/c[ el am anwd

MistakKes soere made (2 Llhe doesssond

if you are represented by an attorney or other agsent, pleass print the nama and addrass bajow.

Garw Moas

Mame of Attormney or Representative Parson regupsting this ring {please print}
e -
Address Person requasting this hearing (signaturas}
330 728 O6L5%
City, State, Zip Code Social Security No.
I7%- A& 03 7 /is/0y
FTalephone Mumber Talephione Number Date
NOTICE

It the Hearing Officer Decision is appeated, CLAIMANTS are antitled to free legal representation by the Nevada

Attcrneey, for Injured Workers (NAIW]. If you want NAIW to represent you, please sign balow:

Lot éi/éﬁf‘;/ ATE Y03

Signature p Telephona Number

if vou are a;:iég g the Hearing Officer’ 3 decision, file this form no later than thirty (30) days after that

dacision at;

NEVADA DEPARTMENT OF ADMINISTRATION
APPEALS OFFICE
2200 S RANCHO DRIVE, SUITE 220
LAS VEGAS, NV 88102
(702} 486-2527

. .
bk ¢ ""-»’Z L - .
AT e B B B R S
B S A L R
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STATE OF NEVADA
DEPARTMENT OF ADMINISTRATION
HEARINGS DIVISION

In the matter of the Contested Hearing Number: 49322-NG
Industrial Insurance Claim of: Claim Number: 08831A167135
GARY MOGG FITZGERALD CASINO
2763 CHOKE CHERRY AVE 301 E FREMONT ST
HENDERSON, NV 88074 LAS VEGAS, NV 83101

/

The Claimant’s request for hearing was filed on March 6, 2008 and a hearing was
scheduled for April 17, 2008. The hearing was reset and held en June 4, 2008 in
accordance with Chapters 616 and 617 of the Nevada Revised Statutes.

The Claimant was present but not represented by legal counsel. The Employer was
neither present nor represented by legal counsel. CCMSI was present via MIKE
KOGLER.
ISSUE

The Claimant appealed the determination of CCMS8I dated February 26, 2008,
The issue before the Hearing Officer is CLAIM DENIAL.

DECISION AND ORDER :
The facts of this case are that on January 27, 2008 the claimant was at work and
went to put his legs on the corner of a desk that caused his chair te flip backwards.
The claimant fell to the floor and hurt his left arm, neck and low back. The Supreme
Court of Nevada has held that a positional risk test is incompatible with the Nevada
Indusirial Insurance Act. That to give rise to an industrial claim there must be a
showing that the injury was caused by an increased risk posed by the employment.
In this case, the act of resting his legs on the desk is deemed to not be connected to
the empioyment nor an increased risk posed by the employment. Accordingly, the
determination of the Insurer is hereby AFFIRMED. (See Mitchell v. Clark County
School District, 121 Nev. 179, 111 P.3d 1104 {2005)

IT IS SO ORDERED this®?¥ _day of June, 2008.

N\ L
(1L 5 e

Nora Garcig

Hearing Offiter

-~

APPEAL RIGHTS
Pursuant to NRS 616C.345(1), should any party desire to appeal this final decision of the

Hearing Officer, a request for appeal must be filed with Appeals Officer within thirty (30) days
after the date of the decisian by the Hearing Officer.
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of
Administration, Hearings Division, does hereby certify that on the date shown below,
a true and correct copy of the foregoing DECISION AND ORDER was duly mailed,
postage prepaid OR placed in the appropriate addressee runner file at the Department

of Administration, Hearings Division, 2200 8. Rancho Drive., #210, Las Vegas,
Nevada, to the following:

GARY MOGG
2763 CHOKE CHERRY AVE
HENDERSON NV 89074

FITZGERALD CASINO
301 E FREMONT ST
LAS VEGAS NV §9101

DEBORAH JONES

CCMSI

PO BOX 35350

LAS VEGAS NV 89133-5350

~ \T{” \
Dated this 1 day of June, 2008.
i
A
Ava B. Tucker’
Employee of the State of Nevada
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NEVADA DEPARTMENT OF ADMINISTRATION

oy

2 BEFORE THE APPEALS OFFICER -~ .. s .--" el
3
in the Matter of the Contested ) Claim No. 08S31ATE7I38 | B
4 | Industrial Insurance Claim } SRR
5 } Hearing No. - 49522-NG
_ )
6 of Y Appeal No. 54033-GS
)
7 ) Employer :
g | GARY MOGG, ) FITZGERALDS CASINO/HOTEL
)
9 Claimant. ) Appeal Date : May 5, 2008
10 ) Appeaf Time 1:00 P.M.
)
11
FITZGERALDS CASING L'S AND CANNON
12 COCHRAN MANAGEMENT SERVICES INC.'S WITNESS LIST
13
COMES NOW, the Employer, JOHN JORY CORPORATION (hereinafter referred to as
(4
s the "Employer”), and its Third- Party Administrator, NELSON DAVISON ADMINISTRATORS,

16 I INC., (hereinafter referred to as the "Administrator”), by and through their attorneys, JOHN P,
17 ¥ LAVERY, ESQ, and LEWIS BRISBOIS BISGAARD & SMiTH LLP. and file their witness list in the

pending appeal:

LEWIS
BRISBOAS
BISGAARD
& SMETH LIP

LTOAMETS AT taw

;lw

4812-0579-4051.1 /2B890-397
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t WITNESS LiST
The Employer and the Administrator may call the following employees to either testify
telephonically ar in person regarding the facts of the case and the claimant abandoning his job:

1. Gregg Brewer, Director of Surveillance. He drafied the January 27, 2008

will need to testify by telephone.

4
5
§ I memorandum submitted into evidence (page 34). Mr. Brewer currently resides in Indiana and
7
8
; The Employer and the Administrator further reserve the right to call rebuttal witnesses |

10 28 necessary,

1 DATED this 0 day of April, 2009,
12 Respectfully submitted,
e
LEWIS BRISBOIS BISGAARD & SMITH wLp
14
13 yw
16 BwW é%&
JOHN P, LAVERY, ESQ.
b7 Nevada Bar No. 004665
8 400 South Fourth Street, Suite 500
Las Vegas, NV 88101
19 {702) 893-3383
Attorneys for the Employer
20 FITZGERALDS CASINO/HOTEL
21 And its Third-Party Administrator
CANNON COCHRAN MANAGEMENT
221 SERVICES. INC,
23
24
25
26
27
28
LEWIS
%gg%gg 4812-0579-4051.1 /26890-387 2
& SATH 1P

ATHIIINEYS AT Law
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roen

RTICICATE OF MAILING

2 Pursuant to Nevada Rules of Civil Procedure 5(b}, | hereby certify that, on the j\g{i day
i of April, 2009, service of the foregoing FITZGERALDS CASING/HOTEL'S AND CANNON
s 1 COCHRAN MANAGEMENT SERVICES, INC.'S .WITNESS LIST was made this date by
6 | depositing & true and correct copy of the same for mailing, postage prepaid thereon, in an
7 envelope to the following:
z Melodie C. Swanson, Esq.

NEVADA ATTORNEY FOR INJURED WORKERS
10 2200 South Rancho Drive, Suite 230
Las Vegas, NV 88102-4413

Attn: Workers' Comp. Dept.

12 | FITZGERALDS CASINO/HOTEL
13 | 301 East Fremont Street

Las Vegas, NV 89101

April Taft, Claims Speciatist

CANNON COCHRAN MANAGEMENT SERVICES, INC./CCMSI
16 fP. O. Box 3535¢

Las Vegas, NV 89133-5350

VO
19 An employee of LEWIS BRISBOIS BISGAARD & SMITH LLP

LEWIS

gggﬁg 4812057940511 F2E8B0-387 3
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1 BEFORE THE APPEALS OFFICER 43 09 2008
5 L3 Y LTERR
In the Matter of the Contested )
38 Industrial Insurance Claim of; y  Claim No: 088314167135
)
4 }  Appeal No:  54033-GS !
GARY MOGG, 3
5 )
Claimant. )
6 )
7 ORDER DENYING APPLICATION FOR DISCOVERY
8 The Claimant, by and through his attorney, filed a February 18, 2009 Appiication to Conduct
H
S Discovery. The Employer/insurer, by and through its attorney filed an Objection to the Application. Z
10 This appeal was scheduied for a hearing on Pebruary 3, 2008, Approximately 45 minutes prior fo
11 . . . . , .
the hearing, Claimant, by and through his attorney requested a continuance of the hearing because the
12
Claimant came to her office with a terrible toothache, couldn't talk because of the infected tooth, and
i3
scheduied a dentist appointment for later that afiemocon. The Claimant was suffering the ‘pothache since
14
s the day before, but did not contact his counsel to request continuing the hearing until just before the
16 scheduied hearing. Due to the representations made by counsel that this was zn cmergency, the
17 continuance was gramed and the appes] hearing rescheduled. The request for continuance did not involve
18 ! further discovery requests.
1G] Afler reviewing the Application and the Opposition, the Appeals Officer agrees with the
20§ comments made in the Opposition and the vague and overbroad nature of the request for the names and
21 addresses of all prior emplovees of the surveillance department.  Furthermore, all discovery and
22 i preparation for the hearing was to be completed prior to the February 5, 2009 hearing. For good cause;
o
23 IT IS HEREBY ORDERED the application for discovery is denied.
24 IT IS SO ORDERED this G 7 day of March, 2009 ;
25 !
i
26 / |
: t
27 GERALDINE H. SCHWARTZER, ES0). ‘
APPEALS OFFICER &
28 i
i
!
i
% 1 |
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; ® @ |

1 CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of Administration, Hearings
Division, does hereby certify that on the date shown below, a true and comect copy of the foregoing
ORDER DENVING APPLICATION FOR DISCOVERY was duly mailed, postage prepaid OR
placed in the appropriate addressee munner file at the Department of Administration, Hearings Division,
2200 8. Rancho Drive, #220, Las Vegas, Nevada, to the following:

GARY MOGG
2379 CLIFFWOOD DR
HENDERSON NV 85074

MELODIE SWANSON ESQ

NV ATTORNEY FOR INJURED WORKERS
2200 SRANCHO DR #2320

LAS VEGAS NV 89102

|t FITZGERALD CASING
il 301 E FREMONT ST -
LAS VEGAS NV 89101 :

13 CoMsI

DEBORAH JONES

14 PO BOX 35350

LAS VEGAS NV 89133-5350

1g| JOHN LAVERY ESQ

LEWIS BRISBOIS BISGAARD & SMITH LLP
174 400 S FOURTH ST STE 500

LAS VEGAS NV 89101

18

I Dated this G 74, day of March, 2009,

20

21 ) |

7 @M@M&A&, J
Luciana Della Neve, Legal Secretary # !

23 Employee of the State of Nevada |
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! NEVADA DEPARTMENT OF ADMINISTRATION
2 BEFORE THE APPEALS OFFICER
3
In the Matter of the Contested Claim No. © . 08831A167135 . .
4 |t Industrial Insurance Claim Y
5 Hearing No. 49522-NG
p of Appeal No. @  54833.GS
7 ' Employer R
8 GARY MOGG, FITZGERALDS CASINO/HOTEL .
9 Claimant. Appezl Date May 5, 2009
Appeal Time 1:00 P.M,
10
FITZGERALDS CASINO/HOTEL'S AND CANNON COCHRAN MANAGEMENT
3 il SERVICES INC.'S OBJECTION TO CLAIMANT'S REQUEST TO CONDUCT DISCOVERY
x
[t
=802 COMES NOW, the Employer, FITZGERALDS CASINO/HOTEL, and its Third-Party
®ZEE 13
g ;gg Administrator, CANNON COCHRAN MANAGEMENT SERVICES, INC., by and through their
o W o
< g 14
% 95 | | attomeys, JOHN P. LAVERY. ESQ. and LEWIS BRISBOIS BISGAARD & SMITH LL?, and object
[: 4 Z
o 2 ?%
E §_ %" 5 qgltto the claimant's Request to Conduet Discovery,
@ 39E
& § 17 The Appeal’s hearing was scheduled to be condugted on February 5, 2009, It was the claimant,
o
=
b 18 } who on the day of the hearing, requested a continuance because he was not feeling weil. The hearing

% . . . . . .

was continued due to the claimant’s illness, not for the purpose of conducting further discovery.
20

Furthermore, the claimant’s request for the names and addresses of all “prior employees” of the
21
2 “surveillance department™ is vague, overbroad and is not relevant to the issue of claim acceptance. The

23 i claimant should not be aliowed to conduct further discovery at this point in the litigation process.

4B L5-§945- 19718
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t For the aforementioned reasons, the Employer and Administrator respectfully request that the
2 Appeals Officer deny the claimant’s Application to Conduct Discovery.

i DATED this __26 day of February, 2009.

5 Respectiully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLp

By: ﬂﬁfw ////W

6

7

8 JOHN P. LAVERY, ESQ.

g Nevada Bar No. 004665

460 South Fourth Street, Suite 500
10 Las Vegas, NV 89101

{702) B93-3383

Attorneys for the Employer

12 FITZGERALDS CASINO/HOTEL
And its Third-Party Administrator
13 CANNON COCHRAN MANAGEMENT
SERVICES, INC

Lewis BrisBOIS BISGAARD & SMITH LLp
AQD SOUTH FOURTH STREET, SUITE 530
LAS VEGAR, NEVADA 89101
TELEPHONE (762) 853-3383

4B15-8948.1971.1/26990.197 Page 2of 3
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t CERTIFICATE OF MAILING
2 [ hereby centify that, on this QQ‘K day of February, 2009, | served a true and correct copy of
3

the above and foregoing FITZGERALDS CASINO/HOTEL’S AND CANNON COCHRAN
MANAGEMENT SERVICES, INC.S OBJECTION TO CLAIMANT'S APPLICATION TO
CONDUCT DISCOVERY was made this date by depositing a true and correct copy of the same for
7 || mailing, postage prepaid thereon, in an envelope to the following:

Melodie C. Swansecn, Esq.

g | NEVADA ATTORNEY FOR INJURED WORKERS
2200 South Rancho Drive, Suite 230

14 | Las Vegas, NV 8§9102-4413

THH Atn: Workers® Comp. Dept.

12 | FITZGERALDS CASINO/HOTEL
301 East Fremont Street

13 i Las Vegas, NV 89101

144 April Taft, Claims Specialist

15 CANNON COCHRAN MANAGEMENT SERVICES, INC.
- P.O. Box 35350

16 1 Las Vegas, NV 86133.3350

LAS VEGAS, NEVADA 83103
TELEPHONE {T02) 883-3382

17

I8 \:iw\(.fum

19 An employee of LEWIS BRISBOIS BISGAARD & SMITH LLp

LEwis BRISBOIS BISGAARD & SMITH wp
460 SQUTH FOURTH BYREET, SUITE 560

20

22
23
24
25
26
27

48159491971, 1126590397 Page 3 of 3
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1 NEVADA DEPARTMENT OF ADMINISTRATION
2 BEFORE THE APPEALS OFFICER
3
4 § In the Matter of the } .
Industrial Insurance Claim )} Claim No.: JB831a167133
5 ) :
of } Hearing No.: 489522 -NG
6 ) DT
} Appeal No.: 5403%365 o
7 §| GARY MOGG. ) 5. Lo
) £3
8 o
- -
-d
9 APPLICH FOR DTSCOVERY R
1d COMES NOW Claimant, Gary Mogg, by and through his

11§ attorney, Melodie C. Swanson, Esg., Deputy Nevada Attorney for
12 | Injured Workers, and pursuant to NAC 616C.305, requests the

13 || Appeals Officer’s Order allowing discovery.

14 POINTS AND AUTHORITIES
15 The NAC requires application for an Order 2allowing

16 I Discovery when a party seeks to do depositionsg or serve

17 | Interrogatories.

18 NAC 616C.305 Request or application to
permit dipcovery by deposition or
19 interrogatories. (NRS §16C.310)
20 1. A party who wishes a hearing or appeals
cificer to permit discovery by deposition or
. 21 interrogatories must reguest such discovery
g 7 = at any prehearing conference held in the
§ 3 & 22 matter or submit a written application to
2 2 3 that officer at least 30 days before the
a & & 23 hearing. The application must:
g; & {a) Set forth the reason why the discovery
2% 2 24 is necessary; and
FERE {b) Be accompanied by the appropriate
z gg ér‘ 25 orders for discovery.
HEe =
£:% 23 26 2. The hearing or appeals officer shall
E§§:§§ approve or deny the application within 5
£70 24 27 days after the receipt of the application.
Sy 58
585 83 28
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1 Claimant requires contact information on prior co-

2 i workers to adeguately prepare and rebut Employer‘s witnesses at

3§ time of hearing. Exhibit ®1°. Emplover's proposed witnesses are
41 all current smployees.

5 AFFTIRMATION

Pursuant to NRS 232.030, the undersigned affirms that

~}

no Social Security numbers appear in this document and/or its

8 i attachments. .

9 DATED this mﬂ{_mu& day of February, 2009.

i0 NEVADA ATTORNEY FOR INJURED WORKERS

s Welads Pt

12 Melcdie C. Swanson, Esg., Deputy
Attorney for the Claimant

PCS_MOGG, CARY Appiicaticn for Discovery.WrD

“

22
23
24

{7751 684-7555
{702) 486-2830

25
26

27

28

NEVADA ATTORNEY FOR INJURED WORKERS

1000 East William Street, Suite 208

Carsan Ciry, NV §9701
2306 Souwh Ranche Duve, Suite 230

Les Yegas, NV 89102

JOINT APPENDIX Page 148



1 CERTIFICATE OF SERVICE
2 Pursuant to NRCP 5(b), I certify that I am an employee
It of the State of Nevada, Nevada Attorney for Injured Workers, and
4§ that service of the within and foregoing APPLICATION FOR
5 I DISCOVERY was made this day by depesiting a true and correct copy
6 i therecf for mailing at Las Vegas, Nevada, addressed to:
7 JOHN P. LAVERY, ESQ.
LEWIS, BRISBOIS, ET AL
400 3 FQURTH STREET STE 500
LAS VEGAS NV 89101
g
GARY MOGG
10 2379 CLIFFWOOD DR
HENDERSON NV 88074
11
12 DATED : S E - 0T
13 e
SIGNED: /Zwtﬂ,&’— : W
14
18
16
17
18
19
20
L 21
g 2 3
g3 2 22
s £ _E23
B
=% 24
siz £, %°
£7% 22
8_59, Em 26
EE= 23
< ond E=
135 3§ 7
S5 57 28
ZZ20 ‘3‘.3 2
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1 NEVADA DEPARTMENT OF ADMINISTRATION
BEFPORE THE APPEALS OFFICER
3
4| In the Matter of the }
Industrial Insurance Claim } Claim No.: 08831A167135
5 )
of } Hearing No.: 49522 -NG
] )
}  Appeal No.: 54033-G8
7 | GARY MOGG. }
)
8
9 CLAIMANT' S REQUEST FOR ANSWERS TO INTERROGATORIES
10§ 76! FITZGERALDS CASINO/HOTEL, Employer;
11§10 CANNON COCHRAN MANAGEMENT SERVICES INC., administrator;
and
12
TG: JOHN P, LAVERY, ES50., their attornsy.
13
COMEZ NOW Claimant, Gary Mogg., by and through his
14
attorney, Melodie C. Swanson, Esqg., Deputy Nevada Attorney for
i5
Injured Workers, and hereby reguests that, pursuant to Rule 33 of
16
the Nevada Rules of Civil Procedure, hereby requests that the
17
Employer/Administrator respond in writing and under cath to the
18
following Interrogatories within thirty (30} days after servige
19
herecf te this request.
20
INSTRUCTIONS
- o 231
g a 0= 1. ©PFursuant to the NRCP, these Interrogatories are
5 % 22
e 3 L . ' .
g b4 g deemed Lo be continuing., In the event that you obtain or receive
o g 23
gg 8 additional information that would add to or otherwise change vour
29 & 24
EARY =
gé & answers t0 thege, then you are ordered to supplement your answers
25_f 25
%%E a3 thereto.
255 ¥% 26
EE§§ ﬁ; 2. If any Interrggatory cannot be answered in
<38 5§ 27
2d4% 2% full after exercise of due diligence to secure the Interrogatory
285 Fa 28
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1% to the fullest extent possible, specifying why such Interrogatory
2} cannot be answersed completely and stating whatever knowledge or

3 §information is presently available concerning the unanswered

4 i portion of such Interrogatory, state whether there are any

5 | documents which reflect or relate to any of the information

6 || requested in that Intarrogatory and identify the custedian(s) of
7 | the documents,

8 | INTERRDGATORY NO. 1:

9 Please provide the name, last known address and contact
10 § phone numberg for all prior employees of the “surveillance

11 § department” who worked in that department at any time during 2007
12 fand 2008, who are presently no longer employed by the Fitzgerald

13 f Casino, or other parent or subsidiary company.

14 AFFIRMATION
18 Pursuant to RRS 239.030, the undersigned affirms that

16 | no Social Security numbers appear in this document and/or its

17 }attachments.

18 DATED this day of February, 2005.
i9g NEVADA ATTORNEY FOR INJURED WORKERS
20
o 21 Melcdie C. Swanson, Esg., Deputy

2 a3 = Attorney for Claimant

4 3 & 22

g ?: ;3. MOS_M0GG, GARY_Reguest for hl.wed

2B &2

1z

2y ¢ 24

2 7

Ed 5 25

-"EE g.—w

.um"'* =

2% 23 26

SE2»> B

EZ=% g2

558 27

$59 53

288 27

28 53 28 .

JOINT APPENDIX Page 151



* . .

1 CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5({b}, I certify that I am an employee
3§ of the State of Nevada, Nevada Attorney for Injured Workers, and
4 || that service of the within and foregoing CLAIMANT'S REQUEST FOR
5 i ANSWERS TO INTERROGATORIES was made this day by depositing for

bl mailing at Las Vegas, Nevada, a true copy of the attached

7§ document addressed to:

8 JOHN P. LAVERY, ESQ.
LEWIS, BRISBOIS, =T AL
9 4G0 S FOURTH STREET STE 500
LAS VEGAS NV 89101
10
GARY MOGG
11 2379 CLIFFWOOD DR
HENDERSON NV 89074
12
13 DATED:
14
STGNED:
15
16
17
18
19
20
21
1 [
g2 2 g
o g
5 3 3 22
& ° ¥
28 B o3
2278
Zy ¥ 24
FERE
Sy _f 25
£22 38
2:3 23 ¢
31% =
EEZ 3=
2257 27
« v 38
gdy &%
[
53§35 28
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1 NEVADA DEPARTMENT OF ADMINISTRATION
2 BEFORE THE APPEALS OFFICER
3 N
In the Matter of the Contested Ciaim No, : 08B831A167135 g
4 i Industrial Insurance Claim i
Hearing No. 49522-NG < L ,
3 of MDD i
AppealNo. :  540330§¢: = .-
6 PP o=
| GARY MOGQG, R
7 Employer os
g Claimant. FITZGERALDS CASINO/HOTEL -
9 Appeal Date - February §, 2009
Appeal Time : 1:00 P.M.

FITZGERALDS CASINO/HOTEL’S AND CANNON COCHRAN

% I MANAGEMENT SERVICES INC.'S SUPPLEMENTAL APPEAL MEMORANDUM
% §, 2 COMES NOW the Employer, FITZGERALDS CASINO/HOTEL, and its Third-Party
58 a

% E‘jg% : Administrator, CANNON COCHRAN MANAGEMENT SERVICES, INC,, by and through their
§ :g § % i5 attorneys, JOHN P. LAVERY, ESQ., and LEWIS BRISBOIS BISGAARD & SMITH LLP, and for their
g g § % 16 il supplemental appeal memorandurm, state as follows:

§ g 17 I. That the Administrator’s February 26, 2008 determination, closing the industrial
% P81 insurance claim, must be affirmed as a matter of law,

2. The Hearing Officer’s Decision and Order dated June 24, 2008, which affirmed the

Administrator’s February 26, 2008 claim closure determination, must be affirmed as a matter of law.

4851429790751
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1 WHEREFORE, the Employer and the Administrator respectfully request that this Hearing
2 Officer provide the following relief:
3
1. That this Hearing Officer affirm the Administrator’s February 26, 2008 determination
4
5 closing the industrial insurance claim.
6 2. That the Appeals Officer affirm the Hearing Officer’s Decision and Order, dated June
71 24, 2008, which affirmed the Administrator’s February 26, 2008 claim closure determination.
8 DATED this 9 day of February, 2008,
9
Respectfully submitted,
10
B . LEWIS BRISBOIS BISGAARD & SMITH Ly
: T, [
= 12
- % By. / /Wt
% 35 § 13 JOUN ¥ LAVERY, E5Q.
& Eg g Nevada Bar No. 004663
ZESR 4 400 South Fourth Street, Suite 500
2izg 5 Las Vegas, NV 89101
w238 {702) 893-3383
S %z % 16 Attomeys for the Emplayer
23-" FITZGERALDS CASINO/HOTEL
‘g g 17 And its Third-Party Administrator
F 3 CANNON COCHRAN MANAGEMENT
4 SERVICES, INC.
1%
20 DOCUMENTS TO BE PRODUCED AT HEARING
2t The Employer and the Administrator have produced those documents contained in the Index of
22
Documents consisting of twenty-four (24) pages and their supplemental Index of Documents consisting
23
” of pages twenty-five through thirty-four (25-34). The Employer and the Administrator will also rely

55 || uponany and all documents introduced by the claimant, SUBJECT TO OBJECTION. The Employer
26 1| and the Administrator reserve the right 1o introduce any additional documentation which may come into

27} their possession between the date of filing the instant memorandum and the hearing in this matter,
28

4851-4297-9075.1 Page 2 of 13

JOINT APPENDIX Page 154



This evidence may contain affidavits or declarations which the proponent proposes to introduce

2 into evidence pursuant to NRS 616C.355, unless any party, within seven (7) days afier the mailing or
Z delivery of this notice, invokes its right to cross-examine the affiant and/or declarant, Failure to timely

5 invoke the right to cross-examine will be deemed a waiver of such right.

& STATEMENT OF THE ISSUES

7 The foliowing issues are before the Appeals Officer for review:

8 1. Whether the Administrator’s February 26, 2008 determination, closing the industria] |
’ insurance claim, was proper.
10

2 Whether the Hearing Officer’s Decision and Order dated June 24, 2008, which affirmed

3 1
% g 12 the Administrator’s February 26, 2008 determination, which closed the industrial insurance claim, was
n oW
& 353
5 i, 5 § i3 It proper.
#52
3E35 W WITNESSES
B iy 15
@ § é § The Employer and the Administrator may call the claimant, himself, to testify ifhe does not take
O &SR
o EZus 16
= % e the stand on his own behalf. The Employer and the Administrator may call Brian Swartwood, Sheldon
&g 17
" -
% 18 Kanner, Edward Cashmon and any and all of the claimant’s treating and/or examining physicians for
-t
19 i rebuttal or other purposes at the time of hearing. The Employer and the Administrator further reserve
20§ the right to call any other rebuttal witness as may be necessary.
21 TIME ESTIMATED FOR HEARING
2 o . ‘ » .
[t is estimated that the time for hearing of this Empleyer’s and Administrator’s case will be one
23
{1} hour or less,
24
25
26
27
28

4851-4297.9075.1 Page 3 of 13
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i

LEWIS BRISBOIS BISGAARD & SMITH P

430 SOUTH FOURTH STREET, SUITE 500

LAS VEGAS, NEVADA BB101

TELEPHONE {702} 8B3-3363

I 0 b3

M 00 I O L

L
STATEMENT OF THE FACTS

On January 29, 2008, the claimant, Gary Mogg (hereinafier referred to as the “claimant”),
completed a Notice of Injury or Occupational Disease (hereinafter referred to as “Form C-17) He
alleged that, on January 27, 2008, while working within the course and scope of his employment for
the Employer, he injured his back, neck and left arm. He described the accident as occurring when he
“was aftempting to place his feet on counter and the chair flipped over.” (Employer's and
Administrator’s Exhibit p. 1, hereinafter referred to as “Exhibitp. ")

On January 28, 2008, an Incident Datareport was completed by Security Officer Syivia Sinclair.
Security Officer Sinclair spoke with the claimant by telephone. The claimant was employed as a
Surveillance Agent. The claimant stated that, on January 27, 2008, he was attempting to place his feet
on the counter in the Surveillance Room when his chair flipped over. He further stated that he injured
his neck, left arm, and lower back. The claimant said he had a pre-existing injury and the fall
aggravated the injury. (Exhibit pp. 2-4.)

On January, 29, 2008, a co-worker, Sheldon Kanner, provided a witness statement as follows:

At 13:30 Jan 27, 2008 [ was sifting at my work station. 1 noticed that [claimant]
was starting to lean back and put his feet on the desk in front of him. At that
time the chair started to lean to the left the chair & [claimant] feli over and
[claimant] landed on his [eft side. At that time [ ask him if he needed any
assistance. He walk around awhile then went back to work. (Exhibitp. 5.}

On January 29, 2008, the claimant completed an Employee’s Claim for Compensation/Report
of Initial Treatment (hcreinaﬁ;:r referred to as “Form C-4""). The claimant stated that he injured his neck
and lower back when he went to put his legs up on the corner of a desk causing the chair to flip

backwards. {Exhibit p. 6.}

4851.4297-9475.1 Page 4 of 13
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LEWIS BRISBOIS BISGAARD & SMITH up

LAS VEGAS, NEVADA 88101

400 SOUTH FOURTH STREET, SUITE 500
TELEPHONE (T2 B03-3383
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The physician’s portion of the Form C-4 was completed at Concentra Medical Center
(hereinafier referred to as “Concentra™) by Dr. Adrian. The claimant was diagnosed with a strain of the
cervical, lumbar and thoracic spine. Physical therapy was recommended. The claimant was placed on
restricted duty. (Exhibit pp. 6-18.)

The Employer completed an Employer’s Report of [ndustrial Injury or Occupational Disease

| (hereinafier referred to as “Form C-3") on January 29, 2008. (Exhibitp. 11.)

The claimant had a follow up appointment with Concentra on February 6, 2008. It was noied
that the claimant had a significant pre-existing history related to his back. In 1972, the claimant was
in a motorcycle accident. In 1977, he was in a motor vehicle accident. He had another motor vehicle
accident in 1984. He aiso had a work related accident in 1982, and a left knee injury in 1987, He had |
2 shoulder injury in 1992 and 1993. “He says in the year 2000 he had a lipoma that was removed at the
vase of his neck and has always had pain since then.” He is treating with a spine surgeon, Dr. William
Smith who ook him off methadone in January of 2008 and switched him to eight (8) pills of
Oxycodone per day. He was also on Lyrica for pain in his left hand. Dr. Parekh’s assessment was as
foliows:

“Back pain. Previous history of a lot of preexisting issues with possible
preexisting disc disease. Patient’s lumbar spine x-rays that have been done her
indicated a narrowing of L1-L2 disc space with osteophyte formation anteriorly,
grade | spondylolisthesis at LS anteriorly on S1 with bilateral spondylolysis at

this level. On the cervical spine, osteophyte formation present anterior and
posterior C3-6, C6-C7. Spinous and transverse processes appear normal.”

(Exhibit pp. 12-14.)

In a letter dated February 26, 2008, the Administrator issued a written determination denying
the claimant’s industrial insurance claim. (Exhibit p. 15} The claimant disagreed with the
Administrator’s determination and a hearing was scheduled and held at the Hearing Officer level on

June 4, 2008. In a Hearing Officer’s Decision and Order dated June 12, 2008, the Hearing Officer

4851-4297-5075.1 Page Sof 13
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LEwIs BrISBOIS BISGAARD & SMITH LLp

400 SOUTH FOURTH STREET, SUITE 500

LAS VEGAS, NEVADA BE101

TELEPHONE (T02) 893-338]

et

[V« TR~ TN .- N R A R

—
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dismissed the claimant’s appeal due to the claimant’s failure to appear. An Order of Rescission was
issued on June 24, 2008, as the claimant was present for the hearing, (Exhibit pp. 16-20.)

The Hearing Officer issued a Decision and Order on June 24, 2008. The Hearing Officer
affirmed the Administrator’s claim denial because the claimant’s injury was not due to an increased risk
posed by his employment and the act of resting his legs on his desk was deemed not to be connected
to the claimant’s employment nor an increased risk posed by the employment. tExhibit pp. 21-22.)

The claimant was appointed an attorney with Nevada Attorney for Injured Workers on July 21,
2008, (Exhibit pp. 23-24.)

Beckv Shope, Surveillance Inspector, provided a voluntary statement as follows:

[ Becky Shope have currently been working here at Fitzgeralds Casino and Hotel
ins the Surveillance Department. During my time here in Surveillance it has been
the procedure of the room to be constantly on guard at all time to observe
anything at any time. At no time has it been allowed o rest any of our body
parts on the working station. The only time when we use the working station for
our perscnal use is for when he [sic] have lunch. (Exhibit p. 25.)

William Preston Friday, provided a voluntary statement as follows:

It is my knowledge that any surveiilance Inspector or agent is not aloud {sic] to
have his or her feet on the desk while working, This may indicate someone
sleeping, or not doing his or hers [sic] job. This is not a professional position
while in any Surveillance room. (Exhibit p, 27.)

Philip Gravier, provided a voluntary statement as follows:

[ Philip Gravier, have worked in surveillance room at the Fitzgerald’s since May
of 2008, In that time that I've been here I've never been authorized to put my
feet on the desk. {Exhibitp. 28.)

4851-4207-5075.1 Page 6 of 13
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LEWIS BRISBOIS BISGAARD & SMITH LLp

400 SOUTH FOURTH STREET, SUITE 500

LAS VEGAS, NEVADA 82101

TELEPHONE (T02) 893.3383
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Vicky Harper, swing shift surveillance inspector, provided a voluntary staterment as follows:

I have been employed with the Fitzgerald surveillance room for just over a year
now, To my knowledge placing your feet on the workstation desk has never
been accepted. (Exhibit p. 29.)

Sheldon Kanner. Surveillance Inspector. provided a voluntary siatement as follows:

I, Sheldon Kanner have been working for the Fitzgerald for over 2 years in the
Surveillance department. [ have been in the work field for 45 years and I never
seen anybody put there feet upon there work station, It is unprofessional and
you cannot effectively do there assigned work in that position. 1was told when
I accepted the position that I must be aware of what is going on at all times.
{Exhibit p. 30.)

Edward 1. Cashmon. Surveillance Manager, provided & voluntary statement as follows:

{, Edward Cashmon have been empioyed in the Surveiilance Department of the
Fitzgerald's since 1995 and to my knowledge it has never been policy,
condoned, or authorized to place your feet on the Surveillance console/desk to
stretch your legs. (Exhibit p. 31.)

Bruce Carlley a Surveillance Inspector, provided a voluntary statement as follows;

I have been working in the Surveillance Department since March 2007, Itisthe
policy of the room to act in a professional manner at ail times. Using the work
station as a foot rest (For example, putting your feet on the desk} violates this
policy. (Exhibit p, 32.}

David Busvn, a Surveillance Inspector, provided a voluntary statement as follows:

In my entire career as a Surveillance Inspector [ have never observed any
inspector place his feet on his desk. I do not believe that this would be
considered acceptable behavier by any Inspector I have ever worked with,
Furthermore, to my knowledge no inspector has been authorized to place their
feet on the desk. (Exhibit p. 33.)

Brian Swartwood, Employees Relation Manager/Risk Management provided a memorandum

explaining that he did not recall the date of purchase for the chair involved in the incident. After the

incident the chair was inspected and no defects were found. The chair has continued to be used in the

4831429790751
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LEWIS BRISBOIS BISGAARD & SMITH up

TELEPHONE (702} §93-3383

#00 SOUTH FOURTH STREET, SWHTE 300
LAS VEGAS, NEVADA 88104

B W

- TR e B ]

Surveillance Room. To the best of his knowledge it is not common practice for the Surveillance staff
to put their feet on the desk while sitting at work. The chairs are wheeled on a hard surface, and to put
your feet up would not be a safe work place activity. (Exhibit p. 34.)
i,
ARGUMENT

The Claimant is Unable to Establish that He Sustained an Injury
by Accident While Working Within the Course and Scope of His Emplovment

It is well-settled that the claimant, not the Employer, has the burden of proving his case by a

preponderance of all the evidence. State Industrial Insurance System v, Hicks, 100 Nev, 567, 688 P.2d

324 (1984); Johnson v, State ex rel, Wyoming Worker's Compengsation Div., 798 P.2d 323 {(1990);

Hagler v. Micron Technology, Ing., 118 ldahe 596, 798 P.2d 55 (1990).

In attempting to prove his case, the claimant has the burden of going beyend speculation and
conjecture. That means that the claimant must establish the work related injury and his disability, the
extent of his disability, and all facets of the claim by a preponderance of the evidence. To prevail, a |

claimant must present and prove more evidence than an amount which would make his case and his

- opponent’s “evenly balanced.” Maxwell v, SUS, 109 Nev. 327,849 P. 2d 267 (1993); SIS v. Khweiss,

108 Nev. 123,825 P.2d 218 (1992); SIIS v. Kelly, 99 Nev. 774, 671 P.2d 29 {1983); 3, A. Larson, The
Law of Workmen's Compensation, § 80.33(a).

In the present case, the claimant is alleging that he injured his lower back, neck and Jeft arm
when he went to prop his legs up on a desk causing his chair to flip over. The claimant was employed
as a Surveillance Agent. The description of the incident does not establish a causal connection between

his alleged injury and his employment as required by NRS 616C.150. The claimant has not carried his

4851-4297-9075,] Page 8 of 13
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NRS 616C.150 burden as there is no medical evidence that connects his injury to the duties arising from
the course and scope of his employment. His treating physician, Dr. Parekh, details 2 very significant
history of pre-existing injuries and the fact that the claimant was currently treating with Dr. Smith for
injuries to his spine.

NRS 616C.150 specifically provides:

An injured employee or his dependents are not entitled to receive
compensation pursuant to the provisions of chapters 616A to 616D, inclusive,
of NRS unless the employee or his dependents establish by a preponderance of
the evidence that the employee's injury arose out of and in the course of his
employment.

“An accident or injury is said to arise out of ernployment when there is
acausal connection between the injury and the employee's work. In other words,
the injured party must establish 2 link between the workplace conditions and
how those conditions caused the injury. Further, a claimant must demonstrate
that the origin of the injury is related to some risk involved within the scope of
employment. However, if an accident is not fairly traceable to the nature of
employment or the workplace environment, then the injury cannot be said o
arise out of the claimant's employment. Finally, resolving whether an injury
arose out of employment is examined by 2 wiality of the circumstances.” 3eg,
also, Mitchell v, Clagk County School District, 121 Nev. 179, 111 P.3d 1104
(2003). (Emphasis added.)

in Rio Sujte Hotel & Casing v. Gorsky, 113 Nev, 600, 939 P.2d 1043 (1997), the Nevada

Supreme Court held that the “Nevada Industrial Insurance Act is not a mechanism which makes
emplioyers absolutely liable for injuries suffered by employees who are on the job.” Id., at 605. The
Gorsky Court concluded by stating, “The requirements of ‘arising out of and in the course of
employment’ make it clear that a claimant must establish more than being at work and suffering an
tnjury inorder to recover.” The statement’s from the claimant’s coworkers confirm that propping one’s
feet up on the desk was not a common practice for a Surveillance agent and any injury stemming from

that action should not be considered to arise out of and in the course of employment.

4851-4297.9075 1 Page 9 of 13
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1 NRS 616A.030 and NRS 616A.265(}) mandate:

2 NRS 616A.030 “Accident” defined. “Accident” means an unexpected

3 or unforeseen event happening suddenly and violently, with or without human
fault, and producing at the time objective symptoms of an injury.

4

5 NRS 616A.2658 “Injury” and “personal injury” defined.

b, “Injury” or “personal injury” means a sudden and tangible happening

6 of a traumatic nature, producing an immediate or prompt result which is
established by medical evidence, including injuries to prosthetic devices. Except
7 as otherwise provided in subsection 3, any injury sustained by an employee
: while engaging in an athletic or social event sponscred by his employer shall be
8 deemed not to have arisen out of or in the course of employvment unless the
g employee received remuneration for participation in the event.
10 The claimant was sitting down and went to prop his legs up on a desk when his chair flipped
g P over. The incident does not constitute an injury or accident that is in any way related to a risk involved
= oo
g 2y . . . .
QE} S within the scope of his employment. The Gorsky Court has clearly established that the claimant must
W3EE 13
g a9 . . . e . .
Z Hel establish more than being at work and suffering an injury in order to have a compensable industrial
g §§§ 14
Qg .
& §m§‘ 15 claim,
8z § 416 As the claimant has offered no evidence that the origin of his injury was related to some risk
n 4
2 5 : ‘
‘g g 17§ involved in the scope of his employment, this is not a compensable industrial injury. The claimant was
=
5 18 merely sitting in a chair propping his legs up on & desk causing his chair to flip cver when he claims to
19
have injured himself. Per the Gorsky court, the claimant must establish more than being at work and
20
21 suffering an injury in order to recover. The clairaant does not describe an accident that arises from the

73 L course and scope of his employment. Obviously, there is nothing in the claimant’s job duties that

23 i require him to prop his legs up on the comer of his desk.

4851.4297-5075.1 Page 10 of 13
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The facts in the present appeal, fall squarely under the ruling in Mitchell. The Mitchell Court

concluded that a positional-risk test is incompatible with the Nevada Industrial Insurance Act. As we
recognized in Gorsky, NRS 616C.150 imposes the burden on the claimant to show, by a preponderance
of the evidence, that the injury arose out of and in the course of the employment. Because the
positional-risk test reduces the claimant’s burden and requires only a showing that the claimant

sustained an injury on the job, it directly contravenes the language of NRS 616C. 150, The claimant has

| riot shown by a preponderance of the evidence that the cause for his chair tipping over arose out of and

in the course of his empicyment.

The Mitchell court rejected the positional-risk test, and likewise rejected the proposition that
non-compensable injuries having no causal connection with the employment become compensable
when they are exacerbated by workplace conditions that are neither peculiar to employment nor related
to the cause of the injury in the first place. Mitchell’s work environment did not cause her to fall, and
the staircase did not make her workplace conditions “any different from or any more dangerous than
those a member of the general public could expect to confront in a non-work setting.” A rule allowing
her to obtain compensation for any exacerbation would, in effect, abrogate the causal connection
required already discussed. In the present appeal the claimant was sitting in a chair aftempting to prop
his legs up on his desk and tipped his chair over. The claimant’s work enviromment did not cause his
chair to tip over, and the chair he was sitting in did not make his workplace conditions any more

dangerous than those a member of the general public could expect fo find in a non-work setting.

Based on the above facts, the Employer properly denied the claimant’s claim for industrial

insurance benefits, and that determination must be affirmed as a marer of law,

4B51-4297-3075.1 Page 11 of 13
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CONCLUSION

The claimant is unable to establish that he sustained an injury by accident while working within

the course and scope of his employment.

WHEREFORE, the Employer, FITZGERALDS CASINO/HOTEL, and its Third-Party
Administrator, CANNON COCHRAN MANAGEMENT SERVICES, INC,, respectfully request that
this Appeals Officer affirm the Administrator’s February 26, 2008 determination, which denied the
claimant’s claim for industrial insurance benefits, and that the Appeals Officer affirm the June 24, 2008

tiearing Officer’s Decision and Order, which affirmed the Administrator’s February 26, 2008 claim

LeEwis BRISBOIS BISGAARD & SMITH wwp

400 SOUTH FOURTH STREET. SUITE 500

LAS VEGAS, REVADA 83101

TELEPHONE (702) 893-3383

' denial determination.

DATED this (5 day of February 2009,

48531-4297-9075.4

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

By y
JOHN P, LAVERY, ESQ.
Nevada Bar No. 004663
400 South Fourth Street, Suite 500

Las Vegas, NV 89101

{702} 893-3383

Attorneys for the Employer
FITZGERALDS CASINO/HOTEL

And its Third-Party Administrator
CANNON COCHRAN MANAGEMENT
SERVICES, INC.
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CERTIFICATE OF MAILING

[ hereby certify that, on the 3 s day of February, 2009, I served a true and correct copy of
the above and foregoing FITZGERALDS CASINO/HOTEL’'S AND CANNON COCHRAN
MANAGEMENT SERVICES, INC.'S HEARING MEMORANDUM by depositing same in the
United States Mail, first class postage fully prepaid therein, addressed as follows:

Melodie C. Swanson, Esq. (Via hand-delivery)
NEVADA ATTORNEY FOR INJURED WORKERS
2204 Scuth Rancho Drive, Suite 230

Las Vegas, NV 891024413

Attn: Workers” Comp. Dept.

| FITZGERALDS CASINO/HOTEL

301 East Fremont Street
Las Vegas, NV 89101

Apnl Taft, Claims Specialist

CANNON COCHRAN MANAGEMENT SERVICES, INC./CCMSI
P. O, Box 35350

Las Vegas, NV 8%133-3358

AP

An employee of LEWIS BRISBOSS BISGAARD & SMITH LLp

4851-4297-5075.) Page 13 of 13
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Lewis BRISBOIS BISGAARD & SMITH LLp
400 SOUTH FOURTH STREEY, SUITE 500
LAS VEGAS. NEVADA 89101
TELEPHONE {702) 893-3383
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NEVADA DEPARTMENT OF ADMINISTRATION

BEFORE THE APPEALS OFFICER

- In the Matter of the Contested 3
Industrial Insurance Claim }
}

y

of }

)

)

)

GARY MOGG, )
)

Claimant. )

)

)

)

}

FITZGERALDS CASING/HOTEL'S AND CANNON COCHRAN
MANAGEMENT SERVICES INC.'S SUPPLEMENTAT WITNESS LIST

COMES NOW, the Employer, FITZGERALDS CASINO/HOTEL (hereinafter referred to as the
“Employer”), and its Third-Party Administrator, CANNON COCHRAN MANAGEMENT SERVICES,
INC.,, (hereinafter referred o as the “Administrator™), by and through their attorneys, JOHN P

LAVERY, ESQ., and LEWIS BRISBOIS BISGAARD & SMITH LLP, and for their supplemental

witness list, state as follows:

A4838-7806-8739.1

Hearing No.

LR ¥
FITZGERALDS CAS{N%TELB

Appeal Date :
Appeal Time :

08S31A167135

49522-NG
=
54033-GS o
53
Hal L PR

. .

oo ey
February 2208 7.7
1:00 P.M, 71
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LEwIs BRISBOIS BISGAARD & SMITH LLe
480 SDUTH FOURTH STREET, SUITE 500
LAS VEQAS, NEVADA 89101
TELEPHONE (702) 8933383

26990-357

- S - Y L

A o ] [ T N S O R N T o e e e e o T e S o S ey
Oﬂﬂg\}mh.bJNr—OMDGOHQNMJAWN*‘O

SUPPLEMENTAL WITNESS LIST

The Employer and the Administrator may call their employees to testify in person regarding the
facts of the case, including Brian Scwartwood, Employee Relations Manager/Risk Management, Sheldon
Kanner, Surveiliance Inspector and Edward Cashma, Surveillance Manager. The Employer and the
Administrator may call the claimam, himself, to testify if he does not take the stand on his own behalf.
The Employer and the Administrator may call any and all of the claimant’s treating and/or examining
physicians for rebuttal or other purposes at the time of hearing. The Employer and the Administrator
further reserve the right to call any other reburtal witness as may be necessary.

DATED this _2 day of February, 2009.

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH Lip

By: .%ﬂ %”;

JOHN P. LAVERY, ESQ.

Nevada Bar No, 0604665

400 South Fourth Street, Suite 500

Las Vegas, NV 89101

(702) 893-3383

Attorneys for the Employer
FITZGERALDS CASINO/HOTEL

And its Third-Party Administrator
CANNON COCHRAN MANAGEMENT
SERVICES, INC.

4838-7806-8739.1

[ 3%
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CERTIFICATE OF MAILIN

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, on the%;;’, day of
February, 2009, service of the foregoing FITZGERALDS CASING/HOTEL'S AND CANNON
COCHRAN MANAGEMENT SERVICES, INC.’S SUPPLEMENTAL WITNESS LIST was made
this date by depositing a true and cofrect copy of the same for mailing, postage prepaid thereon, in an
envelope to the following:
Melodie C. Swanson, Esq. (Via facsimile & U.S. mail)
NEVADA ATTORNEY FOR INJURED WORKERS '

2200 South Rancho Drive, Suite 230
{.ag Vegas, NV 89102-4413

[V R S O Y L

- 3

Attn: Workers” Comp. Dept.
FITZGERALDS CASINO/HOTEL
301 East Fremont Street

Las Vegas, NV 89141

S Ve W

Aprii Taft, Claims Specialist

CANNON COCHBAN MANAGEMENT SERVICES, INC/CCMS!
P. 0. Box 35350

Las Vegas, NV 89133-5350

QUQKE_M—\)« [

An employee of LEWIS BRISBOIS BISGAARD & SMITH LLp

e

LAS VEGAS, NEVADA B9101
TELEPHONE (702) 863-3383
ot
ih

,,_.
-

400 SOUTH FOURTH STREET, SIATE 500

oo

LEWIS BRISBOIS BISGAARD & SMITH L

I I T N o o T o
[ S A N« O ¥ S . ¥ Y (O S v S

266806-397 4§38-7806-E739.1 3
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LEWIS BRISBOIS BISGAARD & SMITH LLe
400 SOUTH FOURTH STREET, SUITE 500
LAS VEGAS, NEVADA 85101
TELEFHONE {702) 823-3383

26990-387
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NEVADA DEPARTMENT OF ADMINISTRATION

w

BEFORE THE APPEALS OFFICER -2

e o X
In the Matter of the Contested ) ClaimNo. : 9333%;&&35% -
Industrial Insurance Claim ) S S <
} Hearing Ne. : 49522-NG T
) N =
of. } AppealNo, 34033-GS
}
} Employer
GARY MOGG, ) FITZGERALDS CASINO/HOTEL
)
Claimant, ) Appeal Date : February 5, 2009
) Appeal Time : 1:00 P.M.

FITZGERALDS CASINO/HOTEL'S AND CANNON COCHRAN
MANAGEMENT SERVICES INC.’S SUPPLEMENTAL INDEX OF DOCUMENTS

COMES NOW, the Employer, FITZGERALDS CASINO/HOTEL, and its Third-Par— §

Administrator, CANNON COCHRAN MANAGEMENT SERVICES INC,, by and through the== §

attorneys, JOHN P. LAVERY, ESG., and LEWIS BRISBOIS BISGAARD & SMITH LLP, and subrrm—

the attached Supplemental Index of Documents relating to the above-referenced matter. Thisistoaffirz— §

that all Social Security numbers have been redacted or otherwise removed.
DATED this__ 52 day of January, 2009.
Respectfully submitted,
1LEWIS BRISBOIS BISGAARD & SMITH LLP
; /
By:

JOHN P. LAVERY, ESQ.

Nevada Bar No. 004665

400 South Fourth Street, Suite 500

Las Vegas, NV 89101

Attomneys for the Emplover
FITZGERALDS CASING/HOTEL

And its Third-Party Administrator
CANNON COCHRAN MANAGEMENT
SERVICES INC.

4844-41397-0307.1
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LEWIS BRISBOIS BISGAARD & SMITH Lip
400 SOUTH FOURTH STREET, SUITE 500
LAS VEGAS, NEVADA 82101
TELEPHONE (702) 893-3383

26830-387

[ R

g oo -3 O

4834-4397-0307.1

DOCUMENT PAGE NO(S)
Witness statements 25-33
Memorandum from Gregg Brewer, Director of Surveillance to 34
Brian Swartwood, Employee Relations Manager/Risk
Management

2
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LEwis BRISBOIS BISGAARD & SMITH up
400 SOUTH FOURTH STREEY, SUITE 500
LAS VEGAS, NEVADA BR10T
TELEPHONE {702} B83-338%

26990-387
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CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5(b), | hereby certify that, on the _ﬁ day of
January 2009, service of the foregoing FITZGERALDS CASINO/HOTEL'S AND CANNON
COCHRAN MANAGEMENT SERVICES, INC.'S SUPPLEMENTAL INDEX OF DOCUMENTS
was made this date by depositing a true and correct copy of the same for mailing, postage prepaid
thereon, in an envelope to the following:

Melodie C. Swanson, Esq.

NEVADA ATTORNEY FOR INJURED WORKERS
2200 South Rancho Drive, Suite 230

Las Vegas, NV 89102-4413

Attn: Workers® Comp. Dept.
FITZGERALDS CASINO/HOTEL
301 East Fremont Street

Las Vegas, NV 89101

April Taft, Claims Specialist

CANNON COCHRAN MANAGEMENT SERVICES, INC/CCMSI
P. O. Box 35350

Las Vegas, NV 89133-3350

&} /‘ﬂfw-'\
a::-%: LL;.\C—/‘%&, LA

An employee of LEWIS BRISBOIS BISGAARD & SMITH LLP

4R44-4397-5341.1 3
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January 22, 2009

I Becky Shope have currently been working here at the Fitzgeralds
Casino and Hote!l in the Surveillances Department. During my
time here in Surveillance it has been the procedure of the room to
be constantly on guard at all time to observe anything at any time.
At no time has it been allowed to rest any of our body parts on the
working station. The anly time when we use the working station
for our personal use is for when he have lunch.

Surveillance Inspector Witness By:

Becky Shope /Z i E
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To Whom It May Concern: January 23, 2000

As long as I have been employed by Fitzgerald’s Surveillance, I have never seen or beard

of anyone putting their feet up on the work consaies. To my knowledge this is definitely
eot a practice for surveiliance personne}.,

—

e o Y
; i t"@r,{))/yzf/‘ \j/ﬁj\/ At L Y I
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To: whom it may concern 01423709

Re: Surveillance room

It is my knowledge that any Surveillance Inspector or agent is not aloud to have his or
herg feet on the desk while working. This may indicate someone sleeping, or not doing
his or hers job. This is not a professiona! position while in any Surveillance room

Respecifuily Submitied

William Preston Friday

s 2
% } ™ ;q ”,':""-
p f»@c&&ﬁ'&.g fP A B
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To Whom It May Concern:

1, Philip Graviet, have worked in the surveillance room at the Fitzgerald's
since May of 2008. In the time that I’ve been here I've never been
authorized to put my feet on the desk.

//L/ /%_«a—é/ Date [— 2 7~ 09

Phil Grajiez ~

w%é.iw G%’ Date )-7 5~
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To Whom It May Concera:

I have been employed with the Fitzgerald surveiliance room for just over a year now, To
my knowledge placing your feet on the workstations desk has never heen accepted.

Swing Sift Surveillance Inspector
Vicky Harper

%ﬂm o/é%fé"?
AR Date {

Date 4
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January 24, 2009

1, Sheldon Kanner have been working for the Fitzgerald for over 2 years in the
Sucveiliance department. 1 have been in the work field for 45 years and I never seen
anybody put there feet upon there work station. It is umprofessional and you cannot
effectively do there assigned work in that position I was told when ] accepted the
position that I must be aware of what is going on at all imes.

Surveillance [nspector Witness By:

Sl -
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To whom it may concem,

L, Edward Cashmon have been employed in the Surveiliance Department of the
Fitzgeralds since 1995 and 1o my knowledge it hds never been policy, cordoned, or
authorized to place your feet on the Surveillance console/desk to stretch your legs.

Edward J. Cashmon
Surveillance Manager

ZA%/ g
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I have been working in the Surveillance Department since March, 2007, It is the policy
of the room to act in a professional manner at all times. Using the work station as a foot
test { For example, putting your feet on the desk ) violates this policy.

Surveillance Inspector Witness

%%w \}ﬁa@ ig%ﬁ/zi(ua
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In my entire career as a Surveillance Inspector [ have never observed any inspector
place his feet on his desk. I do not believe that this would be considered acceptable
behavior by any inspector T have ever worked with. Farthermore, to my knowledge no
inspector has been authorized to place their feet on their desk,

N

David Rusyn

01/23/09 w

W;mess
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Ta: Brian Swartwood, Employes Relations Marmager/Risk Management
From: Gregg Brewer, Director of Surveillance

cC: File

Date: 1/27/2009

Subject: Response 1o questions re: Gary Mogg

| received your request for responses on the case involving Gary Mogg. My responses are as follows:

1. | danot recalf the purchase date of the chair invalvad in the incident

2. Afer the injury, the chair was inspected and no defeds were found. Thechairwascontimoed J

it be used i the Surveillance Room,

As noted above, the chalf was nof discarded, but continued to be used in the Surveilfance
Room as there were no defects to the flem.

As noted above, the chair was inspected, ard not fourd to be faulty or damaged.

it was not, and to the bast of my knowledge is not cormmon practice far the Survellance Staff
to put their feet on the desk while sitting at work. The chairs are wheeled on 3 hard surface,
and to put your feet up wauld not be a safe workplacs activity,

Putling one's feet up on the desk was not specifically disallowed in the employee
handbook/rulebook. However, 1 would not be an approved praciioe,
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NEVADA ATTORNEY FOR INJURED WORKERS

1008 Gast Williarm Sueet, Suite 208

Caison City, NV 89701

{775} 684-7355

2200 South Ranchoe Drive, Suile 230

Las Vegas, NV 89407

{702) 4362830
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NEVADA DEPARTMENT COF ADMINISTRATION

BEEFORE THE APPEALS OFFICER

In the Matter of the

GARY MOGG.

Industrial Insurance Claim i Claim No.: 08531A167135
of % Hearing No.: £3522-NG
; Appeal No.: 54033-G8
i

HEARING STATEMENT
I.

STATEMENT OF FACTS

Claimant, Gary Mogg, a surveillance inspector for
Fitzgerald’'s Casino, suffered inijury to his neck, back and slbow
when the chair he was seated in at his work station, buckled and
threw him to the ground.

His claim was denied on the grounds his inijury did not
arise within the course and scope of his employment.

The Hearing Officer affirmed claim denial.

IT.

ISSUES ERESENTED

[

Claim denial.
ITY.

DOCUMENTARY EVIDENCE

1. hadministrator’'s evidence packets, subject to
ochjection.

2. Claimant reserves the right to submit evidence at a
later time pursuant to NAC §l16. - -7
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2 WITNESSES

3 Claimant shall testify and reserves the right to

4§ identify and call percipient, rebuttal or impeachment witnesses.
5 v.

g TELEPHONE TESTIMONY

7 No

8 VI.

g INTERPRETER SERVICES

1o No.

11 VII.

12 CIPATED LENGTH OF HEARTING

13 One hour.

14 ATFIRMATION

i5 Pursuant to NRS 238.030, the undersigned affirms that

16 | no Social Security numbers appear in this document and/or its

17 tattachments, if any.

18 DATED this oD day of January, 2009.
18 NEVADA ATTORNEY FOR INJURED WORKERS
20 2 A
Weelod ot CADG i
- = 21 Melodie C. Swanson, Esg., Deputy
2 2 = Atvorney for Claimant
2 < 2 22
5 ¥ = MCS_MOCG, GARY Mmaring Sta: :
I = o | , GRRY Maaring Statoment. WFD
5.5 .°F 23
o8
+ T 24
2 &
f ¥
PSS
$9% 2=
TET §2 26
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58 9g 27
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i CERTIFICATE QF SERVICE
2 Pursuant to NRCE 5(b), I certify that I am an emplovee
3k cf the State of Nevada, Nevada Attorney for Injured Workers, and
4 | that service of the within and foregoing HEARING STATEMENT was
5 f made this day by depositing for mailing at Las Vegas, Nevada, a
6 & true copy of the attached document addressed to:
7 JOBEN P. LAVERY, E5Q. VIA FACSTMILE
LEWIZ, BRISBCOIS, ET AL {702} 366-9689
8 400 8 FOURTH STREET STE 500
LAS VEGAS NV 89101
9
GARY MOGG
10 2379 CLIFFWODD DR
HENDERSON NV 89074
i1
12 DATED =R~ F
5 (luilis T
SIGNED: 4 X ,%W
i4
13
16
17
18
i3
20
21
" wy fed
i3 g 22
Z £ 8 23
dx 2
Y 0Y 24
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i NEVADA DEPARTMENT OF ADMINISTRATION AN U?iaggﬁp
2 BEFCRE THE APPEALS OFFIcER  APTLALD e
3
4 In the Matter of the )
Industrial Insurance Claim |} Claim No.: 088312167135
’ of § Hearing No.: 48522 -NG
° i Appeal No.: 54033-G8
71 GARY MOGG. )
o }
g ORDER GEANTING MOTION FOR DISCOVERY
10 For good cause shown, Claimant’'s Motion for Discovery
11|l is GRANTED.
12 IT I8 SO ORDERED,
13 Dated this zﬁd day of January, 2009.
14 APPEALS OFFICER T
15 SRR N

. Ve
- - P : ‘
g 16 i R— /%\

GERALDINE H. SCHWARTZER, ESQ.
17

18 §j Submitted by:

i NEVADA ATTORNEY FOR INJURED WORKERS

NTNhadid (Ve —

21 j Melodie €. Swanson, Hsg., Deputy
Attorney for Claimant
22

(702) 486-2830

23

(775} 684-7555

24
25
24
27
28

NEVADA ATTORNEY FOR INJURED WORKERS

HOBE East William Strect, Suite 208

Carson City, NV 86701
3200 Seuth Rancho Drive, Suite 230

Las Vepas, NV 59§02
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F

1 CERTIFICATE OF SERVICE

The undersigned, an employvee of the State of Nevada,

3 |l Department of Administration, Hearings Division, does hereby

4 J certify that on the date shown below, a true and correct copy of

5 | the foregoing ORDER GRANTING MOTION FOR DISCOVERY was mailed,

& I postage prepaid at Las Vegas, Nevada, to the following:

7 MELODIE C. SWANSON, ESQ., DEPUTY
NEVADA ATTORNEY FOR INJURED WOREKERS
2200 8§ RANCHO DRIVE STE 210
LAS VEGAS NV B%102Z2

g
JOHN P, LAVERY, ESQ.

10 LEWIS, BRIESRBROIS, ET AL
400 5 FOURTH STREET STE 500

11 LAS VEGAS NV 85101

i2 GARY MOGG
2379 CLIFFWOOD DR

i3 HENDERSON NV 89074

14 CCMSI
PO BCX 315350

15 LAS VEGAS NV B85133-~535¢

1lg FITZGERALD CASING/HOTEL
301 E FREMONT ST

17 LAE VEGAS NV 831401

: 18 5‘
DATED: 'Z JWM/ 7 o ?
18

20 SIGNED: W%

- a) o 21
i« 5
g % % 22
g s =
3 8 g
Es 2
2y E 24
=£ 3
gv % 55
4 = &
183 Eq
PRy <
2e2 33 26
L

> s
536 24 %7 ]
HEE
58783 29
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\ . .

1 NEVADA DEPARTMENT OF ADMINISTRATION
2 BEFORE THE APPEALS OFFICER:
3
in the Matter of the Contested ) ChaimWNo. . . 08S31A167133
4 llindustrial Insurance Claim )
5 } HearingNo. : - 49522-NG
)
6 of } AppealNo. 54033-GS
)
7 } Employer
g IGARY MOGG, } FITZGERALDS CASINO/HOTEL
)
g Claimant )
10 )
1 FITZGERALDS CASINO/
HOTEL’S AND CANNON COCHRAN MANAGEMENT
12 SERVICES, INC.’S OPPOSITION TO CLAIMANT'S MOTION FOR D VER
13

COMES NOW the Employer, FITZGERALDS CASINO/MHOTEL, and its Third-Party | §

Administrator, CANNON COCHRAN MANAGEMENT SERVICES, INC,, by and through their

atterneys, JOHN P. LAVERY, ESQ., and LEWIS BRISBOIS BISGAARD & SMITH LL?., and opposs

LAS VEGAS, NEVADA 83101
TELEPHONE (702) 823-3363
[y

17 [the Claimant’s Motion for Discovery.

400 SOUTH FOURTH STREET, SUITE 500

LEWiS BRISBOIS BISGAARD & SMITH LLe

18 DATED this_/__ day of January, 2009.
19 Respectfuliy submitted,
20
LEWIS BRISBOIS BISGAARD & SMITH LLP
21 5 - .
£ '/ 7
22 By: _ o ;-/,
23 JOHNP.LAVERY, ESQ.
Nevada Bar No. 004663
24 400 South Fourth Street, Suite 500
5 Las Vegas, NV 89101
(702) 893-3383
26 Attomeys for the Employer
FITZGERALDS CASINO/HOTEL
27 And its Third-Party Administrator
28 CANNON COCHRAN MANAGEMENT
SERVICES, INC.
26990-387 4B28-5222-8611 3
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-t

The proposed discovery is irrelevant, overbroad and vague. The claimant’s request for admissions

2 are not relevant to whether or not the claimant was in the course and scope of his employment when he
j was injured. The claimant has failed to set for any specific reasons why the discovery is necessary.
S CONCLUSION
6 WHEREFORE, the Employer, FITZGERALDS CASINO/HOTEL, and its Third-Party
7 Administrator, CANNON COCHRAN MANAGEMENT SERVICES, INC., respectfully oppose the
; Claimant’s Motion for Discovery.
1: DATED this__7__ day of January, 2009.
11 Respectfully submitted,
i2 LEWIS BRISBOIS BISGAARD & SMITH, LLP.
13

s

5
. o
By: [l
JOHNP. LAVERY, ESQ.
Nevada Bar No. 004665

Lews BrisBOIs BiSGAARED & SMITH up
400 SOUTH FOURTH STREET, SLHTE 500
LAS VEGAS, NEVADA 89101
TELEPHMONE {702) 893-3383
9

16 400 South Fourth Street, Suite 500

17 Lag Vegas, NV 89101
(7025 893-3383

18 Attorneys for the Employer

19 FITZGERALDS CASINO/HOTEL
And its Third-Party Adminiswator

20 CANNON COCHRAN MANAGEMENT
SERVICES, INC.

21

22

23

24

25

26

27

28

26590-387 4B2E-$222-B61 L1 2
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LEwis BRISBOIS BISGAARD 8 SMITH up
400 SOUTH FOURTH STREET, SUITE 500
LAS VEGAS, NEVADA 85107
TELEPHONE (702) 653-3383

26980387

-~ (=) W 4+ ey [aS

o e

it
I2
i3
I4
15
i6
17
18
19
20
21
2
23
24
25
26

28

CERTIFICATE OF MAILING

postage prepaid thereon, in an envelope to the following:

Melodie C. Swanson, Esg.

NEVADA ATTORNEY FOR [NJURED WORKERS
2200 South Rancho Drive, Suite 230

Las Vegas, NV 89102-4413

Atin: Workers” Comp. Dept.
FITZGERALDS CASINO/HOTEL
301 East Fremont Street

iLas Vegas, NV 83101

Apni Taft, Claims Specialist

CANNON COCHRAN MANAGEMENT SERVICES, INC./CCMSI
P, Box 35330

Las Vegas, NV 89133-3330

q&%k SR Y QM

January, 2009, service of the foregoing FITZGERALDS CASINO/HOTEL'S AND CANNON
COCHRAN MANAGEMENT SERVICES, INC.'S OPPOSITION TO CLAIMANT'S MOTION

FOR DISCOVERY was made this date by depositing 2 true and correct copy of the same for mailing,

4R28-S222-8611.1 3

An emplovee of LEWIS BRISBOIS BISGAARD & SMITH LLp

JOINT APPENDIX Page 189



NEVADA ATTORNEY FOR [NJURED WORKERS
(1755 684.7555
{702} 486-2830

1000 Easy Witliam Strest, Suéte 208

Carson City, NV 49701
2200 Sowmh Rancho Drive, Suite 230

Las Yegas, NV 39102

1= VS A A ¥

o

10
11
12
13

15
16
17
18
13
20
21
22
23
24
25
26

28

NEVADA DEPARTMENT OF ADMINISTRATION

BEFORE THE APPEALS OFFICER

In the Matter of the oy
Claim No.: 08831A1467135 .

GARY MOGG,

Industrial Insurance Claim ;
of % Hearing No.: 49522-NG
; Appeal No.: 54033-GS

?

MOTION FOR DISCOVERY

COMES NOW Claimant, Gary Mogg, by and through his
attorney, Melodie C. Swanson, Esg., Deputy Nevada Attorney far
Injured Workers, and pursuant tc NAC $16C.305, reguestis the

Appeals COfficer’s Order alliowing discovery.

The NAC £16C.305 reguires application for an Order
Allowing Discovery when a party seeks to do. Attached as Exhibit
1 are Claimant's proposed Admission Reguests to Employer.
Claimant submits the answers to these admissions are =gsential to
assist Claimant in proving his case.

AFFIRMATICON

Pursuant tgo NRS 239.030, the undersigned affirms that
ng Social Security number appear in this document and/or its
attachments.

DATED this m;géi_m day of January 2, 2009,

NEVADA ATTORNEY FOR INJURED WORKERS

VWl Cl G

Melodie C. Swanson, Esqg., Deputy
Attorney for the Claimant

MOR _MOCE, GARY_Mtn Disgovery WFD
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EXHIBIT 1
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1 NEVADAE DEPARTMENT COF ADMINISTRATION

p BEFCORE THE APPEALS CFFICER

3

4§ In the Matter of the }

Industrial Insurance Claim ) Claim No.: 08831R16713%

> of ; Hearing No.: 49322-NG

° § Appeal No.: 54033-GS

7T | GARY MOGG. ):

" i

9 CLAIMANT 'S REQUEST FOR ADMISSIONS

16§ T0: FITZGERALD’ S CASINO/HOTEL, Employer;

131 § TO: COMSY, Third-Party Administrator; and
12 i TO: JOHN P. LAVERY, ESQ., its attocrney.

13 COMES NOW Claimant, Gary Mogg, by and through his

i4 4 attorney, Melodie . Swanson., FEsg., Depubty Nevada Atteorney for

1% § Injured Workers, and hereby requests that, pursuant to Rule 36 of
1% I the Nevada Rules of Civil Procedure, that the Emplover respond in
17 B writing and under ocath to the following Admission Requests within
18 § thirty (30} days after service hereof.

19§ ADMIT OR DENY:

20 1. That the chair at issue in this workers'

“ o 21 compensarion claim was a recent purchase for that surveillance
% 3 g Z2Z|Qwork area.
s = =

= = , . o ,
2 £ & 23 2. That the chair at issue was never utilized again
B o =
= . N . .
T ¥ 2410 for sitting purposes in the surveillance area.
- = =
HU"‘-’} Vé' i
ng 2 25 3. "That the chair at issue was returned and/cr
e O
Yo &\E . . .
£§2 £% 26 | discarded shortly after claimant‘s accident,
EEZz 3z
< F - N . : :
<§-§‘ Eé 27 4. That the chair at issue was determined to be
HEE
284 8% 28| faulty.
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e A e s

(7751 684-T555
{702} 486-283%

1000 East William Street, Suite 208

NEVADA ATTORNEY FOR INJURED WORKERS
Carson Chiy, NY 89701

2260 South Rancho Drive, Suie 230

Las Vegas, NV 9102

11
12
13
i4
15
i6
7
ig

o
[aw]

%]
e

22

2é
25
26
27
28

o o
5, That it was a common practice for surveillance
erployees working in “the eye in the sky” area t£o put their feet
up on their desks to stretch at times.

6. That putting one’'s feet up on the desk while seated
in a desk chair during a shift was not specifically disallowsd in
any esmplovyes hand/rule book.

AFEPTRMATTON

Pursuant to NRS 239.030, the undersigned affirms that

no Sccial Security number appear in this document and/or its

attachments.

DATED this ﬁg\ day of January, 24609,

NEVADA ATTCRNEY FOR INJURED WORKERS

¢ IS
“Melas o e—
Melodie C. Swanson, Esg., Deputy
Attorney for Claimant

MOS5_MXIG, GARY Req Admissions.wWeD
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WM ~ o U e

11
12
13

15
16

-
i

18

20
21

22

(702} 486-27830

23

(7751 6847555

24

NEVADA ATTORNEY FOR INJURED WORKERS

1000 East William Street, Suite 208

Carson Ciry, NV 8970}
2206 South Rancho Drive, Suite 230

Las Vegas, NV 89102
%
-3

|

CERTIFICATE OF SERVICE

Pursuant to NRCP S{b}, I certify that I am an emplovee
of the State of Nevada, Nevada Attorney for Injured Workers, and
that service of the within and foregeing CLAIMANT'S REQUEST FOR
ADMISSIONS was made this day by depositing for mailing at Las
Vegas, Nevada, a true copy of the attached document addressed to:

JOHN P. LAVERY, ESQ.

LEWIS, BRISROIS, ET AL

400 S FOURTH STREET STE 500

LAS VEGAS NV 88141

GARY MOGG

2379 CLIFFWOOD DR
HENDERSON NV 83074

DATED:
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NEVADA ATTORNEY FOR INIURED WORKERS

{008 East Withiam Strees, Suile 208

Carson City, NV §9781

(7751 684-7555

2200 South Rancho Drive, Suite 230

Las Vegas, NV 89102

{702} 486-2830

b3

o W @ o~ W W

I R S
T N

]
e

I...J
[#3

-
Lo

18
18
20
21
22
23
24
25
28

27

28

mailing at Las Vegas,

CERTIFICATE OF SERVICE

Pursuani to NRCP Sk,

of the State of Nevada, Nevada Attorney for Injured Workers,
that service of the within and foregeoing MOTION FOR DISCOVERY was

made this day by depositing a true and correct copy thereof for

Nevadsa,

JOHN P. LAVERY, ESQ.

LEWIS, BRISBOIS, ET AL

40C § FOURTH STREET STE 500
LAS VEGAS NV B8910:

GARY MOGG
2379 CLIFFWQOOD DR
HENDERSON NV 89074

//&/0‘?

I certify that I am an employee

addressed to:

and
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® o FLED
o+ 04 7008
I BEFORE THE APPEALS OFFICER A FTEIOE
Ll 4 &
) RPPEALS CHEGE
In the Matter of the Contested )
34 Industrial Insurance Claim oft )} Claim No: 08S31A167135
)
4 } AppealNo:  54033-GS
GARY MOGG, )
5 )
Claimant, J
6 }
7 ORDER REGARDING DISCOVERY
8
g An Order Granting Discovery was issued on QGctober 28, 2008. The matter of complying
10} with the discovery requests came on for further consideration after the Claimant, by and
11} through his counsel, filed an Opposition to the Employer/Insurer's Application for Discovery
12 and asked for further consideration. The discovery requests involve medical issues aed pre-
13
existing medical conditions.
14
s An attorney telephone conference was held on November 3, 2008 to discuss bifurcation
16 of the issues in the appeal. The parties agreed to suspend discovery proceedings pending the
171 outcome of the Febmary 5, 2009 hearing and decision on the issue of whether the Claimant was
181 in the scope of performing his work duties at the time of the January 27, 2008 incident. For
19 good cause appearing,
20 )
I'T IS HEREBY CRDERED the discovery requested by the Employer/Insurer
21
- ts suspended pending further proceedings.
73 [T IS 5O ORDERED this ﬁZ;g day of November, 2008, }
[
24 T
25 T~ - )
. ;;;RKE’DNE H. SCHWARTZERESQ.
2 APPEALS OFFICER
27
28 B
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O oo -1 o B

10
i1
12
13
14
15
16

i8
19
20

22
23
24
25
26
27
28

. 400 S FOURTH ST STE 560

CERTIFICATE OF MAILING ‘

The undersigned, an employee of the State of Nevada, Departrnent of Administration,
Hearings Division, does hereby certify that on the date shown below, a true and correct copy of
the foregoing ORDER REGARDING DISCOVERY was duly mailed, postage prepaid OR
placed in the appropriate addressee runner file at the Department of Administration, Hearings
Division, 2200 S. Rancho Drive, #220, Las Vegas, Nevada, to the following:

GARY MOGG
2379 CLIFFWOGD DR
HENDERSON NV 85074

MELODIE SWANSON ESQ

NV ATTORNEY FOR INJURED WORKERS
2200 S RANCHO DR #230

LAS VEGAS NV 89102

FITZGERALD CASINO
301 E FREMONT ST
LAS VEGAS NV 89101

CCMSI

DEBORAH JONES

P O BOX 35350

LAS VEGAS NV 89133-5350

JOHN LAVERY ESQ
LEWIS BRISBOIS BISGAARD & SMITH LLP

LAS VEGAS NV 89101

Dated this & XA, day of November, 2008.

dciana Della Neve, Legat Secretty I
Employee of the State of Nevada
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LEWIS
BIUSBOIS
BISGAARD
A SIATH P

o

1o

A

NEOJ

JOHN P. LAVERY, ESQ.

Nevada Bar No. (04663

FEANNI P. BAWA, ESQ.

Nevada Bar No. 007336

LEWIS BRISBOIS BISGAARD & SMITH wLp
400 South Fourth Street, Suite 300

ias Vegas, NV 89101

Phone: (702) §893-3383

Fax: {702) 366-9689

Email javervidibbslaw com

Email: hawaieibbslaw com

Auorneys for Petitioners

FITZGERALDS CASINO/MHOTEL and
CANNON COCHRAN MANAGEMENT
SERVICES, INC,

DISTRICT COURT

CLARK COUNTY, NEVADA

FITZGERALDS CASING/HOTEL: and
CANNON COUHRAN MANAGEMENT
SERVICES, INC.

Petitioners,
Vs,
GARY MOGG; and the STATE OF NEVADA
DEPARTMENT OF ADMINISTRATION,
HEARINGS DIVISION, APPEALS OFFICE.

an Agency of the State of Nevada,

Respendents,

NOTICE OF ENTRY QF ORDER

i T

]

Elecironically Filed

05/11/2010 10:35:56 AM

A b o

CLERK OF THE COURT

CASENO.: A39%4516
DEPTNO. XX

YOU, AND EACH OF YOU . please take notice thai an ORDER GRANTING MOTION FOR

STAY PENDING APPEAL TO SUPREME COURT was entered in the above-captioned matter on

18327135901 | /28880-367

JOINT APPENDIX Page 1
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i May 7, 2010, a copy of which is attached hereto and made a part hereof ¥

2 i
v DATED this _ *°  day of May, 2010
i Respectfully submitted,
4
< LEWIS BRISBOIS BISGAARD & SMITH Lip
6 7
7 By ;,r,wf
8 JOHN P, LAVERY, ESQ.
ievads Bar No. (046635
g JEANNE P. BAWA, ESQ,
Nevada Bar No, 047339
10 404 South Fourth Street, Suite 300
¥ Las Vegas, NV §9101
Phone: (702} 893.3383
12 Fax: (702) 366-9686
13 Attomeys {or Petiboners

‘ FITZGERALDS CASING/HOTEL and
14 CANNON COCHRAN MANAGEMENT
SERVICES.INC.

'\

“NOTICE: Pursuant to NRCP Rule 4, should any party desire 1o appeal this final District Court Order, the notice
of appeal must be (Tled with the clerk of the District Court after ennry of & written judgment or order. and no later than thirty
(30} days after the date that the written notice of antry of the judgment or order appealed from is served.

LEWIS
BRISBOAS
BISGAARD
S SMITH LR

Eat P E)

$§32.7135-0010 ) S260G0-367 2
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) CERTIFICATE OF MAILING

2 R . =4 -

- Pursuant to Nevada Rules of Civil Procedure 5(b}, [ hereby certify that,onthe {f __ dayof May,
i 2610, service of the foregoing NOTICE OF ENTRY OF ORDER was made this date hy depositing
4

< 1§ atrue copy of the same for mailing. first class mail, at Las Vegas, Nevada, addressed as follows:

& || Gary T. Watson, Esq. (Via hand-delivery)

NEVADA ATTORNEY FOR PNJURED WORKERS
71 2200 South Ranche Drive, Suite 230

g 1l Las Vegas, NV 861024413

9 I Artn: Workers” Comp. Dept.
FITZGERALDS CASINO/HOTEL
361 East Fremont Street

11 I Las Vegas, NV 89101

2 5 April Taft, Claims Speciatist

CANNON COCHRAN MANAGEMENT SERVICES, INC/CCMSI
PO, Box 35354

14 ff Las Vegas, NV 89133.5350

13 | Geraldine Schwartzer, Esq., Appeals Officer

- NEVADA DEPARTMENT OF ADMINISTRATION
Hearings Division

17 | 2200 South Rancho Drive, Suite 220

¥ T eme MU O
LAS VOgas, NV 89102

R I

21 Arn'employee b LEWIS BRISROIS BISGAARD & SMITH tLp

e
[

2
)

i~
[#0]

B ALy ARIZ-TRIS-0NL0 1 2EE0G.397 =
B STH LR

AP PR B
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LEWIS
BRISBOIS
EISCAMRD
B ShaTH LR

FEIERE 8T A

()

AE3L-TLIR90] S PBO00.387

ATTACHMENT
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Eleelronicaly Filed
. 0510772010 10:46:21 AM
i ORDR % 3} keuw-‘
A JOHNPOLAVERY. ESG.
“ 1 Nevada Bar No. 004665 CLERKOFTHE COURT |
3 JEANNE PLBAWALESO, 1
Nevada Bar No. 6073359 E
44 T FWIS BRISAOIS BISGAARD & SMITH 1 1p
b 300 South Fourth Streen Sufte 300
T4 Lay Vegas, NV 89107
g I Phone: (7027 8931383
Fax: {7027 366-96849
7 5 tmath lweers wiibbslas com
L i Email paveribhslaw com
kg Atornevs for Pentioners
g i FITZGERALDS CASINOMHOTEL and
CANNON COUHRAN MANAGEMINT
i SERVICES, INC.
H
- DISTRICY COURT
E
12 CLARK COUNTY, NEVADA
b ’
o} FITZGERALIS CASBNOHOTEL  and ;
T UANNON COUHRAN MANAGEMEN] }
i b SERVICES. NG ;
o ! !
7 Petitiomers, i ‘[
3 R i
PO s i CASE NG ASH4516
G ) DEPT NG XWX
GARY MOGE and the STATE OF NEVADA
2R DRPARTVENT OF ATMIINISTRATION, j
L HEARDNGS DIVISION. APPEALS OFFICE, |
=1 an Agency of the Staw of Nevada, )
- Respondents, )
SR ;
S ORDER GRANTING MOTION FOR STAY PENDING APPEAL TO SUPREME COURT |
r L . . . . P N .
o This mater came on for hearing om Spril 210 2010 for sonsideration of Peistioners’ Motion
34
for Stev pending appeal w the Nevada Supreme Court.
Riel
28
WIS
‘QQ}SBG?S PEAE R AETR o ! PALGD. YT
WS AALED | ARadE R CARTR 1 SRRSO
§ SR 1L :

JOINT APPENDIX Page 5



! After careful review and consideration of the Petitioners’ Mation for Stay and good cause

P-d

appesring,

as

[T IS HE

EBY ORDERED that the Peritianers’ Motion oy Stay is GRANTED. Petitioners
< | Wil pay Respondent’s initial bill from Concentra Medical Centers dated January 29, 2008, No
& i additiomal brbks will be paid while the sppeal is pending in Supreme Court

oo

7 DATED this 4% day of April, 2014

o
i

1 SN

‘ VALERIE ADAIR
i DISTRICT COURT JUDGE

P2 JEANNE P BAWA, ESO.
Newvada Bar No, 807334

AU South Fourth Street, Suite 500
o i Las Vegas, NV 8014

Phose: {7071 84333183

SO Faosimiher (7023 3605080

Attarneys for Petitioners

LEWIS ~
BRISBOIS
BSGARRD
& e
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Eleclronically Filed
) 05/07/2010 1045 21 AM

H ORDR (&« 1.%«'-———

FIOHNPLAVERY, ERO

Nevada Bar No. 046465

S JEANNE P BAWAL BRSO,

Nevada Bar No. 67339

1 LEWIS BRISBOIS BISGAARD & SMITH e
A0 Sooth Founth Street. Sudte $06

las Vegas, NV 8910t

g & Phone (7023 #O7.3383

Fax: (7074 366-G68%

Py Fmal
Tt buwa

Attewnevs for Pentioners
FITZGERALDS CASINOMHEYTEL and
CANNON COCHRAN MANAGEMENT |
10§ SERVICES, ™NC

CLERK OF THE COURT

DISTRICT COURT

[ CLARK COUNTY.NEVADA

-4
(s f?'?‘?‘”i‘ii}fi\’ﬁi.t'}.*} CASINOVHOTEL  and

CANNON COUHRAN MANAGEMENT
(e | SERVICES, N

i 7 Patlitanes, ;

v ) CASE NG, AS94516
) DEPT N XX

GARY MOGE, and the STATE UF WEVADA )

200 BEPARTVENT OF ADMINIS PR A TN, j .

FEARINGS DIVISION, APPEALS OFFICE, |

=8 an Ageney of the State of Nevada !
s ;

Respondents. ;
23 e ot e e J

= ORBER GRANTING MOTION FOR STAY PENDING APPEAL TQ SUPREME COURT

Fris matier came on for hewring on Apr! 21 2014 for consideration of Petitioners” Motion

for Stay pending appeal 1o the Nevada Supreme Count,

EWIS
HHEBOS Sh it ames et
S AARD e

b AT P
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After careful review and consideration of the Petitioners” Maotion for Stay and good cause

xrr .

it
54
(\

IT 1S HERERY ORDERED that the Petitioners™ Motlon for Stay is GRANTED. Petitioners
< | wall pay Respondent’s initial bil) from Concentra Medical Centers dated January 29, 2008, No

6 & addional bl wall be pand whulbe the uppeal is pending o Supreme Cour.

o

7 DATED this 27 day of April, 2019,

o BT . o 4
) 7 r £ " - / o -
L 4 AN

el L
E?Rih ADAIR
} TRICT COURT IUDGE

Subsmitted by

LEWES BRISBOIS BISGAARDY & SMITH 1y

By

Nevada Bar No, 07334

S0 South Fourth Streer, Suste 506
1 i Las Vegas, NV RS

Phong: (7025 %03.3381

2000 Facsimiler (7007 566-908%
Adomevs or Pettianers

A
.

S
26
37
iR
LEV;‘:’}S
£ L
gfgg&:g SRELIKET SRTR G FROS0.307 ‘
B AT !
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LEWIS
BRISBOHS
AEZAARD
& ST

op t 0 Ew ad

-

P

thy

16

ASTA

JOHN PULAVERY, £SO,

Nevada Bar No. (04645

JEANNE B BAWA, ESO

Mevada Bar No, (7359

NANCY £ HELMRBOLD. ESO.

Nevada Baf Nog. 06678

LEWIS BRISROIS BISGAARD & SMITH ury
HH Sowh Fourtk Strees, Sufie 300

{as Vegns, Nevads RO

Tetephone: (7027 8933385

Facsitnile: (707} 891-178%9

Email wvery o ibbsiae com

Email: hawogibbsliv oom

Email: heimboldes thbalas com
Aucrneys for Appellanms
FITZGERALDS CASPNLVHOTEL and
CANNON COCHRAN MANAGEMENT
SERVICES, INC.

DISTRICT COURT
CLARRK COUNTY. NEVADA
FITZOERALDN CASINO/HOTEL and

J
CANNON COCHRAN MANAGEMUNT 3
SERVICES. INC. y

§ DEPT NGO
Appetiants, j
!
V. i
GARY MOG( and the STATE i
OF NEVADA DEPARTMENT OF }
ADMINISTRATION, APPEALS OFFICL §
an Ageney of the Sate of Nevads, 3
j
Respondenzs, }

}

CASE APPEAL STATEMENT

CASE NG

CASIRNOHOTED and CANNON CUCHRAN MANAGEMENT SERVICES. NC

IRIE-TA2E 0020 /26800357

R . . A L - :
NEHe 0 EnRRETIAnY iy thiy  CA82  appea
3 & r

Clecironically Filed
DAMOBIE010 04:29:31 PM

CLERY OF THE COURT

A-G9-5G4516-F
XK1

statement FITZUGRERALDS
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! it fdentfy the judge issuing the decision, judgment. or order appeaied from: VALERIE
b}

T ADAIR.

3

kR identity alt partfes o the procecdings in the district court {the use of ¢t al, 1o denote

parties i3 prohibitedi:  FITZGLRALDS  CASINO/HOTEL and CANNON  COCHRAN
g | MANAGEMENT SERVICES INC. GARY MOGG. and the DIVISION OF INDUSTRIAL

RELATIONS.

~}

4 entfy 2ll parties involved in this appeal (the use of & al. w0 denote parfes is
prohibiiedy: FITZGURALDS CASINOAIOTEL and CANNON COCHRAN MANAGEMENT
SERVICES INC. and GARY MOGE,

- 3. Setforth the rame, law firm. address, and telephone number of all counse’ on appeal and

13§ dentify e party or partics whom they represent’

14 FOHN PLAVERY. FSO.

Nevada Bar No. 004445

JEANNE P BAW A ESO.

A Mevads Bar No. 067339

NANCY T HELMBOLD, BSO.

17 Nevada Bar No 066678

LEWIS BRISROIS BISGAARD & SMITH 13
400 South Fourth Street. Suite 300

1y Las Vegas, NV 89101

L7025 BORL3180 Phane

20 Anoress for Appellants
FITAGERALTYS CASINOMIGTEL and

41 CANNON COCHRAN MANAGEMENT SERVICES, INC.

Cary T Watson, Fag.

13 Nevada Rar No. (600450

NEVATIA ATTORNEY FOR INJTIRET) WORKERS
SO0 South Rancho Drive, Sube 230

“ g Las Vepas, NV B0
- 1702 486- 2810
el n | Alloraeys for Respondent
CARY MOGH i
27

LEWIS
ERISBOS
BISGARRD
& S UP

ARLY UL 8105 1 JEEUG0- 47

.
2
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! 6. indicate whether appeliants were represented by appointed or retained counsel i the

distriet cowrt: Appelian hay reteined counsel i the distrier court.

Al
T Indicate whether appellants were represented by appointed or retained counsel on appe
3
- Appeliants were represented by retatned counse! on appeal,
é 8 indicate whether appellants were granted leave ta peacead in forma pauperis. and the

74 date of entry of the disirict court order granting such leave: Appellants were not granted leave

proceed in forma pauperis.

9
S, indizare the dawe the proceedings commenced n the distriet cour (e.g.. date complaint.

HG

. indictment. information. or petition was filed): The Petition for Judicial Review of the Appeels
13 & Offieer’s Decision and Order of June 15, 2009 was filed on July 1. 2009,

13 DATED this & day of Aoril, 2610

14 " . .

1= Respuetfuliv submined,
_ LEWIS BRISBOIS BISGAARD & SMITH LLp |
1%
17 B " PR

gk 3 ;{’\P’i"‘\'sﬁ‘“ LbQ

Nevads Rar No., 0046635

1 JEANNE P BAWA, ESO,

‘ MNevada Bar Ne. (67359

260 NANCY E HELMBGLD, ESO
Nevada Bar No. (06678

N
-1 FEWIS BRISBOIS BISGAARD & SMITH Lo
a3 400 South Founth Sweet. Sune 300
ag Vegas, NV 86101

I3 3 Velephone: (7027 §93-33483
- ’ Fuestemile: (7037 803789
- Atiornevs for Appeliants
3 v ';”/L'E{irlx‘xLD.{?‘. Ak ? { HOTEL .:md

O COCHRAN MANAGE
RS ; 1{

AR RTAN L0 TRRRAN 3T W
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Electronicaily Flied
04/08/2010 04:19:28 PM

I NOAS 4 éﬁ
JOHN P, LAVERY. ESQ. (2%

2B Nevada Bar No. Gid4s% CLERK OF THE COURT
L I SEANNEP. BAWSA
Pl

Nevada Bar No. (67339

4 i NANCY 2 HELMBOLD, ESO.

Nevada Bar No. 006678

LEWIS BRISBOIS BISGAARD & SMITH LLp
400 South Fourth Strest, Suite 500

Lag Vepaes, Nevada 80141

Telephone: (7027 R93-3383

Facsimile: {702} 893-3789%

8 || Email: Javere dibbsiaw com

[

|

Ematl bawaisihbsinw com

Emalls helmboldie fvbsios com

10 || Attornevs for Appellanis
FITZGERALDS CASINOHOTEL and

LU H CANNON COCHRAN MANAGEMENT
SERVICES, INC,

DISTRICT COURT
i< CLARK COUNTY, NEVADA

t6 B FITZGERALDS CASINGHOTEL and
CANNON COCHRAN MANAGEMENT
OB SERVICES, INC

e

CASE NG A-(9-394516-
DEPT NG XX
Avpeliants,

GARY MOGG: and the STATE

OF NEVADA DEPARTMENT OF

22 ADMINISTRATION, APPEALS OFFICE,
an Agency of the State of Nevada,

L)
s s et et Tt g it e e et

24 Respondents,

o oo e )

% NOTICE OF APPEAL

57 T GARY MOGG, espondent, and,

I8 10T GARY T WATSON, E8Q. of NEVADA ATTORNEY FOR INJURED

WORKERS. counsel of record for Respondent.

ARG A13 L /2R080-3087
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1y NOTICE IS HEREBY GIVEN that the Appeliant Employer, FITZGERALDS

3 CASINO/HOTEL. and the Third-Party Administrator, CANNON COCHRAN MANAGEMENT
Tl SERVICES, INC.. (hereinafier referred to as “Appelfants L in the above-entitled action, hereby appesl
4
1o the Supreme Court of the State ot Nevada from the attached “Order” entered inthis action on March |
3

222010 which dented Appeliants, FITZGERALDS CASINO/HOTEL'S and CANNON COUCHRAN

~d

MANAGEMENT SERVICES, INCUS. Petition {or Judicial Review, and the "Notuce of Faury of

Ay

8 I Order™ having been filed on March 23, 2014
DATED this % day of April. 2010, |
Respectfully submitied,

- LEWIS BRISBOIS BISGAARD & SMITH LLp

O S

14 e O

. JOHN PULAVERY. £SO,

<
Nevada Bar No. 004665 }
16 JEANNE P BAWA_ESD. "
. Nevada Bar No. (06678
17 NANCY B HELMBOLD. £50.
1% Nevads Bar No., (06678
40 Sonth Fourth Street, Suite 504
19 Las Vepas, NV 89101
- Phone: (7021 893-3382
20 Fax: (702) 366-9689
21 Attomeys for Appellants
FITZGERALDS CASINO/HOTEL and
20 CANNON COCHRAN MANAGEMENT
23 SERVICES. INC.
i
|
76
S
HRLEI2OB-6100 | /EZ6080-357 2
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(Page 4 of &3

i

Etectronicaly Fited
¥ 0A22/0010 10:08:12 AN

1§ ORDD % i%«m—

_f SARY T WATSON, BSG., beputy L CLERK OF THE COURT
«  Hevaca Attorney for Inijursd Workers
Wevada State Bar No. 000450
2§ 2200 8outh Rancho Drive, Suite 230
Lag Vegas, Newvada 89102
48 (702y 486-2830
Attorney for Respondent Gary Mogy
-t

DISTRICT COURT
& CLARK COUNTY, NEVADA

Y FITZEERALDS CRSING/
cC 1 COTHRIN MENAG

. INC.,

Ulf'}

CASE NO. 2-0
DEPT NO. XXI

1 % GARY MOGG: and the DEPARTMENT OF
&ADMI NTSTQA“ION, EEARINGS
12 f DIVISION, ADPEALS OFFICE,
an Agency of the State of Nevada,

R )
L3 ;
Respondents ;
144 . H
RECISION AND ORDEER
16 DENYING PETITION FOR _JUDICIAL REVTEW
17 The Court, having reviewed the parties' briefs and the

18 4 Record on Appeal on Petitisner’s Penition for Judicial Review,

15§ and having considared ar

~

cgumencs of counsel, and find

20§ rause rcherefore, hereby finds thas the June 1%, 2009 Decisicon and

» - = +

PR

- - el

oo T i - 4 Dk ; -

I 03 gz 4 statutory and regulatory DYovisions, nor in excess of tha

= = - -

T . . — .

P T4l g statutory authority of the appealsz officer, nor made Sfelely

z B

g e - -

; ¥ 4 || unlawful procedures, nor affactead by othey srrorg of law Ty
b 25 Courz furcher finds thet thoers is substanitial, relizble and
= .

rrg
i3]
2
ot

MEVaBs ATTOHNEL FOR
Law Vepgan, NV §u1g
H

HM Soath Rar

28§ Decision and Order.. .. ..
A{:j YURATHY L L S e
ﬁmtﬂﬁswlﬂ Sty doigae
A I P (g Wnge—
O Moo D by doft 13 Yrmieeng
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(7751 6847555
(70723 4862830

Lad

B

21, Suite 208
o

3%

[ 8

31

o

=3

NEVADA ATTORNEY FOR INJURED WORKERS
-

2250 Sowh Ranche Drive, Suits 230

Las Vegas, WV §9102

B

X0

NED

GARY T. WATSON, BSQ., Deputy
Nevada Attorney for Injured Workers
Nevada State Bar No.: (00450

2200 South Rancho Drive, Suite 230

Las Vegas, Nevada £9102
(702) 486-2830
Attorney for Respondent Gary Mogg

DISTRICT ”“"DT

CLARK COUN
FITZGERALDS CASING/HOTEL; AND
CANNON COCHRAN MANAGEMENT
SERVICES, INC.,

Petitioners,

*‘.J_

GRRY MOGGE; and the DEPARTMENT OF
ADMINISTRATION, OEARINGS
DIVISICN, APPEALS QFFICE,

an Agency of the State of Nevada,

NO. A-G9-554516-3
NG, ®HXI

. T e S O T S

NOTICE OF ENTRY

TG: TITZGERALDS CASING/HOTEL and

TC:  JOHN P. LAVERY, ES0G., its counsel:

YOU, AND EACH OF YOU, WILL

T DT - BY VRN T R Ty e T e
DECTSION AND ORDER DENYING PETITION

above—-entitlied matter was entered herein on the 22" day of March,

2010, & true and correct copy of whirc

PLEASE TAKE NOTICE that a

UDICIAL REVIEW in the

Electronically Fiied
03/23/2010 12:13:45 PM

(ﬁ;#m

CLERK OF THE COURT

ioners; anda

otiu 1ol
s/ Gar Watson
T. WAT ERQ., deputy
a Atto for iﬂJureﬂ Workers
iz State Neo,: 00048
S. Ranc Ve Ste 430
cgasz, N 23102
486-28
ney Loy ent Mooy
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13

the State of Newvads, Nevada Attorney for Injured Workers, and

vice of the within and foregolng NOTICE OF ENTRY OF

fray

3y

1 486-2830

2

o1 Bweet, Suite 208
HLE

Carson City, NV 89701

2

NEVADA ATTORNEY FOR INJURED WORKERS
G South Rancho Dive, Suite 230

Las Vegas, NV 89102

.

CERIIFICATE OF SERVICE

Pursuant to NRCP S(b), I certify that I am an emploves

WND CRDER DENYING PETITION FOR JUDICIAL REVIEW was made

y depesiting for malling at Las Vegas, Nevada, a true

2 attached dogument addressed to:

JOHN P, LAVERY, ESQ.

LEWIS, BRISROIS, ET AL

400 3 FOURTH STRLET S5TE 500
LAS VEGARS NV 835101

GRRY MOGG
2373 CLIFFWOOD DRIVE
BENDERSON NV 89074

DATED: 3/23/730
STGNED: ‘a/ Erin Heisley

ERIN HAISLEY
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1 AFFIRMATION
Pursuant to NRS 239B.030

3 The undersigned does hereby affirm that the preceding
4 NOTICE OF ENTRY OF DECISION AND ORDER
DENYING PETITION FOR _JUDICIAL REVIEW
i
filed in District Court Cass Numbser A-09-88451 67
g
7 % Does not contéin the Soclal Security Numbsr of any

DETSOn.

Contains the Sccial security Number of a person as
11 reguired by
12 A A specific State or Federal law, ©o wit:
12
14
15

B. public program or for
18 or 3tate grant.
1
18 [5/ Garv T, Watson 2423730

Signature Date

19

GARY T. WATSON, FSQ.. depuyty Nevada
21 Attorney for Iniured Workers

B 2 frint MName
N 0 oy
b 5
2 £ 22
F:
& .
z £ & 23
E o A
25 o -
" 5
Zo B =%
=3 &
P o )
;g_‘_ = 25
‘ P
BEE =
gcx 28
EEe £
P L 2
=E s B
< F o2 =2 Ly
=T 3 W <!
= 5 Z o
SE e BB
>§§8) e
B w
z28 a5 «°
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{7781 6847555

NEVADA ATTORNEY FOR INJURED WORKERS

TR0 Bast Williae Steget, Suite 208

Carson City, NV 59701

Electronically Filed
¥ 037222010 10:06 12 AM

ORDD % )Sz%g"""‘"”

GARY T. WATSON, EBQ., Deputy

2 ) Nevada Attorney for Injured Workers
Nevada State Bar No. 000450

3§ 2200 South Rancho Drive, Suite 230
Las Vegas, Nevada 8%102

44 (702) 485-2830

Attorney for Respondent Gary Mogg

o

CLERK OF THE COURT

5
ISTRICT COURT
[ CLARK COUNTY, NEVADA
T FITZCERRALDS CASING/HOTEL; WD 3
CANNON COCHRAN MANAGEMENT }
2 SERVICES, INC,, }
]
9 Petitioners, } CASE NO. a-0%-584516-J
j DEPT NO. X¥I1
100 v, 7
} DATE: February 17, 2010

11 || GARY MCGG: and ths DEPARTMENT OF TIME: 9:30 a.m.
ADMINTSTEATION, HEARINGS
12 | DIVISICN, APPEALS OFFICE,

}
i
)
an Agency o©f the State of Nevada, )
i
}

13

Respondents .,
14 .
15

DECISION AND CRDER

16 RENYIRG PETITION FOR JUDICIAL REVIEW
17 The Court, having reviewes the parties’ briefs and the
18 | Record on Appeal on Petitioner’'s Petition for Judicial review,
12 4 and having considered arguments of counsel, and finding good

20 ) cause therefore, hereby finds that the June 15, 2009 Decision and

. 21l Order of the appeals officer was not in viclation of applicable
& 22 ) statutory and regulatory provisions, nor in excess of the
-l
& . . ; - £
= Z3 [l statutory authority of the appeals officer, nor made upon
24 uniawiul procedures, nor affecred by other errors of law. The
25 3 Court further finds that there iz substantial, reliable and

probative evidence in the Record to suppors the Findings of Fact

8]
o

and Ceonclusions of Law conteined in the appeals officer’'s

2240 Seuth Rancho Dive, Suite 230

Luas Vegas, NV §9103
[
-~

28 ) Decizion and Order, " L o .
3 vomary Ds [Ls 51 e U Sundogml  { FINAL DISPOSITIONS i
E1 wesorkary jutet} D 1 [ Shp Jopet {1 HoreJory Teak § 3 Timg Livit Expirndt -

[ dipwton b w10 vt iget 103 vy Tonl | IR Eiommiones tutth or witou prajticn;
T Mo Dis foy det) 1) Travbewd O ivigoent SulalindiPoié o el
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. . ¥
1 Wherefore, it is the decision of this Court that the
2 |l appeals officer’'s June 15, 200% Decision and Order is hereby
3§ AFFIRMED, and the Petition for Judicial Review is hereby
4 | DISMISSED with prejudice. The previous July 27, 2009 Order
5 f Granting Motion feor Stay is RESCINDED.
£ IT I8 350 CRDERED.
*
7 DATED this /17 day of ¥arch, 2010.
8 . .
&
£&é¢% éﬁéimu/
g
DISTRICT COQURT JUDGE
10
11 I Bubmitted by:
12
Doy T TS,
13 M i {f/ﬂ
GARY T. WATSON, ESQ., Deputy
14 § Nevada Attorney for Tniured Workers
Nevada State EBar No. (00450
154 2200 8. Rancho Drivas, Suite 230
Las Vegas, Nevada R3142
16 {702 486-28130
Attorney for Respondent Mogg
17
YW _MOGE, GRRY _Crder Denying PIR . WED
18
18
20
.21
2 3 g 22
eF iy
2e %
2% g Z
Zz 3
x 3 o
¢ _ 25
iz 3% 26
R
ITE €y 27
2 57
N g
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MEVADA ATTORNEY FOR | NIURED WORKERS

Electronicaily Filed
N .. % 03/22/2010 10:06:12 AM

1 { oroD Q% iég“""‘"

GARY T. WATSON, ESO., Deputy

2 f Nevada Attorney for Injured Workers
Nevada State Bar No. 000450

3§ 2200 South Rancho Drive, Suite 230
Las Vegas, Nevadas 89102

4 8 (702 486-2830

Artorney for Respondent Gary Mogg

CLERK OF THE COURT

5
DISTRICT COURT
8 CLARK COUNTY, NEVADA

71 FITZGERALDS CASINO/BOTEL; AND
CAMNNON COUCHRAN MANAGEMENT

2 §| SERVICES, INC.,

g Perivioners, CASE WO. A-08-594816-J
DEPT NO. XXI

10§ v,
DATE: February 17, 2010
11 B GARY MOGG; and the DEPARTMENT OF TIME: 2:30 a.m.
ADMINTSTRATION, HEARINGS

12 § DIVISION, APPEALS OFFICE,

an Agency of the Starve of Nevada,

et T T WO G e U O Y

i3
Rospondents
14
15
RECISTICN AND ORDER
156 DENYING PETITION FOR JUDICIAL REVIEW
17 The Court, having reviewed the parties’ briefs and the

18 § Record on Appeal on Petitioner’'s Petition for Judicial Review,
19 f and having considered arguments of counsel, and finding good

20 || cause therefore, hereby finds thar the June 1%, 200% pacision and

v. = 21 80rder of the appeals sffirer was not in violavion of appliicable
w -y
et o
- ol =Y . v . - "
3 £ 22| statutory and regulatory PIOVISIONnS, nor in excess of the
e <t
£ E 23| statutory authority of che appeals officer, nor made upon
<
o -
A 3 N - . .
“ E 24 junlawful procedurss, nor affected by other errcrs of law. The
; IJ?F
g %5 | Court further finds that there is substantial, reliable and
U_;.‘

26 § probative evidence in the Record to supportc the Findings ¢f Fact

and Conclusions of Law contained in the appeals cfficer s

ZO0 South Kancho Drve,
Las Vegas, NV 89102
]
~.1

Carsan City, NV 5470

28§ Decisicn and Order, e . .
13 Vohuntary Uns. iy bng e L1 Sam dapem | PN DISPORITIGNS :
03 dewaantacy star) Des {3 Stip Joged B Reorrdory Yead § 1 Ve Lt Exgpirnsd -
O dgmenhexhowe [ Dolnk dagw [0 g o |IRDiomionst i or whbont proucice;
0 Mn %05ty dety |11 Traneloend €1 Avgmant DatebeilPuie = 6

2
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NEVADA ATTORNEY FOR INJURED WORKERS

{(775) 684-7555

William Street, Suite 208

Carson Oty NV 8970 ]

2090 Sewth Rancho Drive. Saite 230

Las Vegas, NV 83U

1000 Eas

£702) A86-2839

-1

O W
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Wherefore, it is the decision of this Court that the

n

appeals officer’s June 15, 2009 Decision and Qrder is hereby
AFFIRMED, and the Petition for Judicial Reviesw is hereby

DISMISSED with preijudice. The previcus July 27, 2009 Order

| Granting Motion for Stay is RESCINDED.

IT I8 3¢ CORDERED.
7%
DATED this /2 Gay of March, 2010,

Tls o

BISTRICT COURT JUDGE

i

Submitted by:

Dy TW I _

GARY T. WATSON, ESQ., Depuiy

Nevads Attorney for Iniured Workers

| Mevada State Bar No. 000450
it

2200 §. Rancho Drive, Suite 2390
Las Vegas, Nevada 89102

[762) 486-2830

Attorney for Respondent Mogg

GIW MOGE, GRRY Order Denving #IR . WPD
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P NEOJ ; f -
5 | JOHNP. LAVERY, ESQ. F 'L £D
Nevada Bar No. 004665 fie
3 | JEANNE P. BAWA, ESQ. § 3 245 pH "9
Nevada Bar No. 007359 /'
4 0 LEwis BRISBOIS BISGAARD & SMITH LLp f ,’,f_‘,::“*“;;
5 | 400 South Fourth Street, Suite 500 CiEn 7K 0% 17
Las Vegas, NV 89101 HE Calinr
&  Phone: (702) 893-3383
5 Fax: (702) 366-9689
Email: lavery@ibbslaw.com
g | Email: bawa@lbbslaw.com
Attomeys for Petitioners
9 I FITZGERALDS CASINO/HOTEL and
jo || CANNON COCHRAN MANAGEMENT
SERVICES, INC.
1
12 DISTRICT COURT
13 CLARK COUNTY, NEVADA
14§ FITZGERALDS CASINO/HOTEL: and }
15 CANNON COCHRAN MANAGEMENT }
SERVICES, INC. )
i6 )
Petitioners, ) CASENQ.. Abg4516
17 } DEPTNO.: XXi
T A )
)
19 | GARY MOGG; and the STATE OF NEVADA} ——
DEPARTMENT OF ADMINISTRATION, ) A~09 584516 -
20 Il HEARINGS DIVISION, APPEALS OFFICE, ) Lt ,
T )
) i , .
22 Respondents. 3 tl ! . ! E
)
23
52
F - ma NOTICE OF ENTRY OF ORDER
o 50
L YOU, AND EACH OF YOU, please take notice that an
P
B % = ORDER GRANTING MOTION FOR STAY wes entered in the above-captioned matter on July
2% 3
3
28
LEWIS
gg@%fg 4B16-6373-1716.1 /26800387
BSMITH P
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LEWIS
BRISBOHS
BISCAARD
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30, 2008. a copy of which is attached hereto end made & part hereof.”
DATED this é day of August, 2009.
Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLp

o Jor i

P, LAVERY, ESQ.

da Bar No. 004685
JEANNE P. BAWA, ESQ.
Nevada Bar No. 007359
400 South Fourth Street, Suite 560
Las Vegas, NV 89101
Phonre: (702) 803-3383
Fax: (702} 366-9689
Attorneys for Petitioners
FITZGERALDS CASING/HOTEL and
CANNON COCHRAN MANAGEMENT
SERVICES, INC.

YNOTICE: Pursuant to NACP Rule 4. shouid any party desire to appeal this final District Court Order, the
notice of appeal must be filed with the clark of the District Court after entry of & written judgment or order, and no
fater than thirty (30} days after the date that the written notice of entry of the judgment or order appesled from is
served.

[

4816-6373-1716.1 /268950-387
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CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5{b), | hereby certify that, on the 2rd_ day

- '

of August, 2009 service of the foregoing NOTICE OF ENTRY OF ORDER was made this date
by depositing a true copy of the same for mailing, first class mail, at Las Vegas, Mevada,
addressed as follows:

Melodie C. Swanson, Fsq.

NEVADA ATTORNEY FOR INJURED WORKERS

2200 South Rancho Drive, Sulte 230
Las Vegas, NV 89102-4413

M08 -3 LA

Attn: Workers' Comp. Dept.

11 ) FITZGERALDS CASING/HOTEL
301 East Fremont Strest

2 8 1as Vegas, NV 83101

April Taft, Claims Specialist

143} CANNON COCHRAN MANAGEMENT SERVICES, INC./CCMST
P. 0. Box 35350

Las Vegas, NV 89133.5350

Geraldine Schwartzer, Esq., Appeals Officer
7| NEVADA DEPT. OF ADMINISTRATION

i3 Hearings Division

2200 South Rancho Drive, Suite 220

19§l Las Vegas, NV 89102

21
22 &’l@»\w\

An employee of LEWIS BRISBOIS BISGAARD & SMITH LLP

24
25
26
27
28
g@g&%‘g 4R16:6373.1716.1 /26990-387 3

&SV P

ATCRENE, AT LA
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4816-6373-1716.1 /26990-397

ATTACHMENT
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- an Agency of the State of Nevads,

ORDR

JOHN P, LAVERY, ESQ.

Nevada Bar No. 004885

JEANNE P, BAWA, ESQ.

Nevada Bar No. 007359

LEWIS BRISBOIS BISGAARD & SMITH LLp
400 South Fourth Straet, Suite 500
Las Vegas, NV 28104

Phone: (702} 883-3383

Fax: (702) 366-9683

Email: laverv®ibbslaw.com

| Email bawa@ibbslaw.com

Attorneys for Petitioners
FITZGERALDS CASINO/HOTEL and
CANNON COCHRAN MANAGEMENT
SERVICES, INC.
DISTRICT COURT

CLARK COUNTY, NEVADA
FITZGERALDS CASINO/MOTEL: and
CANNCN COCHRAN MANAGEMENT
SERVICES, INC.

Patitioners,

vE.

L N T S

GARY MOGG: and the STATE OF NEVADBA
DEPARTMENT OF ADMINISTRATION,
HEARINGS DIVISION, APPEALS OFFICE,

Respondents.

W SPTE M  SE

FILED
Ju 30 332 M pg

P e ,,/

CLERK OF T4 o0kt

CASE NO.: ABB4516
DEPT NQO.: XXl

ORDER GRANTING MOTION FOR STAY

After careful review and consideration of the Petitioners’ Motion for Stay and good

cause appaaring.

4813.8349.7476.1 1 26080-387
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DATED this gqﬁﬁay of July, 2008,

YALERIE ADAIR

T IS HERERY ORDERED that the Petitioners’” Motion for Stay is GRANTED.

VALERIE ADAIR
DISTRICT COURT JUDGE

Submitted by:

LEWIS BRISBOIS BISGAARD & SMITH 1LP

o o

JOHM/LAVERY. ESO.

Nevdda Bar No. 004665

JEANNE P. BAWA, ESQ.

Nevada Bar No. 007359

400 South Fourth Straeet, Suite 500
Las Vegas, NV 89101

Phone: {702} 883-3383

Facsimile: (702} 3658-9588%
Attorneys for Petitioners

4311.8340.7476.0 7 26980-397
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ORDR

JOHN P, LAVERY, £80.

Nevada Bar No. 004665 F B L E B
JEANNE P. BAWA, ESO.

Nevada Bar No. 007359 w3 9208
LEWIS BRISBOIS BISGAARD & SMITH LLp

400 South Fourth Street, Suite 500 e T
Las Vegas, NV 89101 @%}”‘: . /
Phone: (702) 893-3383 CLERROF T 77 77
Fax: (702} 366-9680

Email: laverv@ibbslaw.com

Email: bawa@lbbslaw.com

Attorneys for Petitioners A~08- 504515

291671
FITZGERALDS CASINO/HOTEL and ﬁ/ I

CANNON COCHRAN MANAGEMENT . J’WW/”/W/W

a—y

LY R T N ¥R A TV WY

10§ SERVICES, INC.

12 DISTRICT COURT

130 CLARK COUNTY, NEVADA
4y v

15 | FITZGERALDS CASINO/HOTEL: and
CANNCN COCHRAN MANAGEMENT
16 | SERVICES, INC.

Petitioners,
Vs, CASE NO.: AR84518
DEPTNG. XX
GARY MOGG; and the STATE OF NEVADA
DEPARTMENT OF ADMINISTRATION,

21 | HEARINGS DIVISION, APPEALS OFFICE,
an Agency of the State of Nevada,

230 Respondents.

i i ™ T W R Y N N

‘5' ORDER GRANTING MOTION FOR STAY

% After careful review and consideration of the Petitioners’ Motion for Stay and good

AL
600 0.8 0F

Cause appearing,

4E13-8349-7476.1 [ 26890-397

§7-21-00803:47 RCVED
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1 IT 1S HEREBY ORDERED that the Petiticners' Motion for Stay is GRANTED.

1%
DATED this A7 day of July, 2009.

VALERIE ADAIR
DISTRICT COURT JUDGE

Submitted by:

| LEWIS BRISBOIS BISGAARD & SMITH LLp

N O /___/,/
By: ram

JOHJQ /LAVERY, ESO.
12 | Nevaga Bar No. 004665

JEANNE P. BAWA, ESQ.

13 || Nevada Bar No. 007359

400 South Fourth Street, Suiie 500
Las Vegas, NV 82101

15§ Phone: (702) 803-3383

Facsimile: (702) 366-9680

16 | Attorneys for Petitioners

LEWIS
BRISBOIS
BISGAARD
S RAHUP

4813-8349-7476.1 [ 26980-347
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1 || NoTC "Lt’:.{j (
MELODIE C. SWANSON, ESG., Deputy J
2 | Nevada Attorney for Injured Workers L g T r
Nevada State Bar No. 002494 . 38 1) g
3 2260 South Rancho Driwve, Suite 230 <f‘”
Las Vegas, Nevada 89102 o
4 {702} 486-2830
Atvorney for Respondent Cary Mogg
5
DISTRICT COURT
) CLARE COUNTY, NEVADA
7§ FITZGERALDS CASING/HOTEL; and )
CANNON CCCHRAN MANAGEMENT ¥
8 | SERVICES, INC., ¥
)
9 Petitioners, } CASE NO., A-09-5394516-7
3 DEPT NGO, XXI
100 v, y
) --
11 f GARY MOGG; and the DEPARTMENT OF ) “ B 08 594816~
ADMINISTRATION, HEARINGS ) 540454
12 § DIVISION, APPEALS OFFICE, ) i ! ‘ l
an hgency of the State of Nevada, ) ‘ 1 |
: 13 } i{ ; I
Respondents. 3 R
14 }
15 NOTICE OF INTENT TO PARTICIPATE IN AND
RESPONSE 70 BETITION FOR JUDICIAL REVIEW
16
COMES NOW Respondent, Gary Mogg, by and through the
17
office of the Nevada Attorney for Injured Workers, in the above-
18
entitled Petition for Judicial Review and for a reply and answer
1g
alleges ag follows:
ZG
Respondent herseby gives notice pursuant to
g 7 821 . .- ,
€ T3 NRS 233B.130(3} of intent to participate in this Judicial review
- o e
o W :?_ 22
= 2 g proceeding.
g, g 23
5% o Respondent alleges the record before the appeals
=% B 24
2 @
§§ g officer and this Court clearly reflects the findings, infearences,
ks 5425
ggg §§' conclusions and decision being reviewed are not in violation of
Ez= 53 <6 . , .
fi,g g;g constitutional or statutory provisions or in excess of the
87 g827
»o B oo~
2875 %3 R
=0 83 2g ECEIVED
JUL 09 2ppg
CLERK OF THE OCuay L&
T A
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NEVADA ATTORKEY FOR INIURED WORKERS

1000 East Wifliam Strect, Suite 208
Carson City, NV 89701

{775) 684-7555

R

2200 South Rancho Drive, Suite 230

fas Yepas, NV 89102

(792 486-2830

[ T ¥ o 4 o B e O~ . TR ¥ 1 B . N, %

foud

-

statutory authority of the appeals officer or made upon unlawful
procedures or affected by other error of law.

Respondent further alleges there is substantial
reliable and probative evidence in the record before the appeals
officer and this Court to support the findings, inferences,
conclusicns and decision of the appeals officer and the findings,
inferences, conclusions and decision were not arbitrary or
capricious, or charactsrized by abuse or unwarranted exercise of
discretion by the appeals officer.

WHEREFORE, it is prayed that this Court affirm the
decision of the appeals officer, and enter an Order in accordance
therewith, dismissing the inscant Petition with prejudice.

DATED this 3- day of July, 2009.

NEVADA ATTORNEY FOR INJURED WORKERS

TNl r P

MELODIE C. SWANSOH, ESQ.., Depuby
Nevada Attorney for Eujur@d Workers
Nevada State Bar No. 002484

2200 Seuth Rancho Drive, Suite 230
Las Vegas, Nevada 88102

{702} 485-2830

Attorney Ifor Respondent Gary Mogg

HCS_HOGG, SARY Not of Intent to Participate.WrD
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b}, I certify that I am an emploves
i the Btate of Nevada, Nevada Artorney for Injured Workers, and
that service of the within and foregoing NOTICE OF INTENT TO
PARTICIPATE IN AND RESPONSE TO PETITION FOR JUDICIAL REVIEW was

made this day by depositing for mailing at Las Vegas, Nevada, a

{775)684.7353
(7925 4562830

NEVADA ATTORNEY FOR INJURED WORKERS

HO0G Bagt William Street, Suite 208

Carson City, NV 85701
22%) Sowth Rancho Drive, Suite 230

Las Vegas, NV 89102

- T un

ig
13
12
13
14
15
i6
17
18
18

20

21
22

24
25

28

true copy of the atrvached document addressed to:

JOHN P. LAVERY, ESQ.
LEWIS, BRISBOIS, ET AL
400 8§ FOURTH ST STE 500
LAS VEGAS WV 8§101

GARY MOGG
237% CLIFFWOOD DR
HENDERSON NV B&074

APPERLS OFFICE GERALDINE H. SCHWARTZER, E£(.
DEPARTMENT OF ADMINTISTRATION

2200 § RANCHO DR STE 220

LAS VEGAS NV 89102

APRIL TAFT, CLAIMS SPECIALISET
CCHMST

PO BOX 35350

LAS VEGAS NV B9133

ATTN: WORKERS' COMP. DEPT,
FITZGERALDS CASINO AND HQOTEL

301 EAST FREMONT ST
LAS VEGAS NV 39101

DATED ; T -7
STGNED: m 5/ )%ﬂ%%u
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(715) 684-7555
{707) 486.2810

1000 Bast William Street, Suite 7608

Carson City, NY 89701

NEVADA ATTORNEY FOR INJURED WORKERS
Las Vegas, NV 89102

2200 South Rancho Drive, Suite 230

N I AT ¥ 2 I - N ¥ S A B (Y

w0

10
11
12
13
i4
15
16
17

by 2
L= T e

[\
iy
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24
25
26
27
28

AFFLIRMATION
Pursuant to NRS 2398B.030

The undersig¢gned does hereby affirm that the preceding

NOTICE COF INTENT 7O PARTICIPATE TN AND RESPONSE TO PETITION FOR

JUDICIAL REVIEW

filed in Distriet Court Case Number A5-038-584516~3
X Does not contain the Spcial Security Number of any
person.
-OR-

Contains the Sceial security Number of a person as
reguired by:

A A spacific State or Federal law, to witg:
—or-
B. For the administration of a public program or for

an application for a Federal or $tate grant,

AY LA CAY i 7-8 69

Sigdature Date

MELODIE O SWANSON, BED. . depnty Mevada

Attorney for Indjured Workers

Print Name

Attorney for Respondent

Title
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1
11
12
13
14
15
i6
17
18
19
29
21
22

23

24
25
26
27
28

® (RIGINAL @

PET
JOHN P. LAVERY, ESQ. L

Nevada Bar No. 004665 Fﬁ E- ED .

JEANNE P. BAWA, ESO.

Nevada Bar No. 007359 ol 5 PH D9
LEWIS BRISBOIS BISGAARD & SMITH LLp -

400 South Fourth Streat, Suite 500 _ Q{,,,, U
Las Vegas, NV 89101 //&},;:/
Phone: (702) 893-3383 CLERK OF THE copny

- Fax: (702) 366-9689

Email: lavery@ibbsiaw.com
Email: bawa@bbslaw.com

Attorneys for Petitioners
FITZGERALDS CASINO/HOTEL and
CANNON COCHRAN MANAGEMENT
SERVICES, INC.

DISTRICT COURT

CLARK COUNTY, NEVADA
r&_@—ﬁ%ﬁt’#"‘-‘

i

g@;@ E% Ho%59¢57(, 3

FITZGERALDS CASINO/HOTEL; and
CANNON COCHRAN MANAGEMENT
SERVICES, INC.

Petitionars,

V&R

i T T L N I

GARY MOGG; and the STATE OF NEVADA Date of Hearing: NZA
DEPARTMENT OF ADMINISTRATION, Time of Hearing: IN/A
HEARINGS DIVISION, APPEALS OFFICE,
an Agency of the State of Nevada,
Raspondents.
PETITION FOR JUDICIAL REVIEW

COMES NOW the Petitioners, FITZGERALDS CASINO/HOTEL (hereinafter referred

to as "Petitioner Employer”), and CANNON COCHRAN MANAGEMENT SERVICES, INC.,

4821-6695-9619.4 / 26880.367
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I | (hereinafter referred to as "Petitioner Administratar”), by and through their attorneys, JOHN P.

L%

LAVERY, ESQ., JEANNE B. BAWA, £SQ., and LEWIS BRISBOIS BISGAARD & SMITH LLP,

z in the above-entitled Petition for Judicial Review and petition this Court for judicial review of the
5 1t decision of the Appeals Officer, GERALDINE SCHWARTZER, ESQ.. filed on June 15, 2009, &
6 | copy of which is attached hereto as Exhibit "1."

7 The instant Petition for Judicial Review is filed pursuant to NRS Chapter 616C.370, which
z mandates that judicial review shall be the sole and exclusive authorized judicial proceading in

tp || contested industrial insurance claims for compensation for injury or death and pursuant to NRS

1T | 2333.130, et seq.

LEWIS
BOIS

ggg‘émm 4821669596191/ 26890-387 2
B SMITH LP

ATIORNDYS AT LA
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is arbitrary or capricious in nature, and constitutes an abuse of discretion. Petitioner specifically

The decision of the Appesls Officer was in violation of constitutional or statutory

provisions, was in excess of the authority of the Appeals Officer, was based upon errors of law,

requasts, pursuant to NRS 2338.133, that this Court receive written briefs and hear oral
argument.
DATED this 7’% day of June, 2009.
Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

o

JOKN/P. LAVERY, ESOQ.

Nevada Bar No. 004665

JEANNE P. BAWA, ESQ.

Nevada Bar No. 0073589

ADD South Fourth Street, Sulte 500
Las Vegas, NV 88101

Phone: (702) 893-3383

Fax: {702) 366-9689

Attorneys for Petitioners
FITZGERALDS CASINO/HQTEL and
CANNON COCHRAN MANAGEMENT
SERVICES, INC.

4821-6695-9619.1 /7 26990-3897
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A -~
JUN 15 2009
3 NEVADA DEPARTMENT OF ADMINISTRATION
' 3
2 BEFORE THE APPEALS OrrrcErt TEALS OF) !.GE
3 . L.
4 § In the Matter of the ) - i
Industrial Insurance Claim ) Claim No.: 0B8831A16713%
5 ) P
of } Hearing No.: 49522-NG ..
& 3 «n
3 Appeal No.: 54033-G8
7T GARY MOGG. 3
)
8
g DECISION AND ORDER
10 This matter came on for hearing on May 5, 2009 pursuant

1} to NRS Chapters 616A-D and 233B. The Claimant, Gary Mogyg, was
12 § present and represented by his appointed counsel, Melodie C.

13 | Swanson, Esg., Deputy Nevada Attorney for Injured Workers. The
14} Employer, Fitzgerald Casine, and Third-Party Administrator,

15 jj Cannon Cochran Management Services, Inc., were repregented by

16 § John P. Lavery, Esqg., Lewis Brisbois Bisgaard & Smith, LLP.

17 The following documents were admitted into evidence:
18 Employer’s “A" - 24 pp.
DOy J
15 Empiover’s °“B* - 10 .
<)
20 During cross-examination of the Claimant, it was
g &% 221 §discovered the Employer had possession of a surveillance tape of
Lad r ~
¥ oL 4 .
¥ %2 222{the incident that was never heretofore produced., Claimant s
= £ &
éaot 2t'23 counsel cbjected as to timeliness. Without waiving that
- o~
2% . . . , s . .
22 3 4 §f objection, and after conferring with the Claimant, it was agreead
52 7 J
B o¥ ¥ R
§§§ Sq 25 f the surveillance tape would be produced. The hearing was
& o G e
momee Eo
g%i gg 26 || continued to allow time for review of said tape by Claimant’s
<3 2 =7
u 3 ; :
239 2527 | counsel and the Appeals Officer.
< & é_*;,
oA A A 28
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NEvADA ATVORNEY FOR INJURED WORKERS

1006 East William Street, Suite 208

Carsan City, NV 89701

(775) 6847555

2200 South Rancho Dreve, Suae 230

Las Vegas, NV 89102

(70274862430

-t

(P8

Lo T ¥ o R

This matter came cn again for hearing on May 14, 2009,
pursuant to NRS Chapters 616A-D and 233B. The Claimant, Gary
Mogg., was present and represented by his appointed counsel,
Melodie C. Swanson, Esqg., Deputy Nevada Attorney for Injured
Workers. The Employer, Fitzgerald Casino, and Third-Party
Administrator, Cannon Cochran Management Services, Inc., wers
represented by John P. Lavery, Esg., Lewis Brisbois Bisgaard &
Smith, LLP.

The surveillance tape was admitted into evidence.

The Employer and Third-party Administrator‘s TESPonses
to Claimant’s Requests for Admission had been filed.

Witnesgs, Sheldon Kanner, was called to testify for the
Employer and Third-Party Administrator. Gounsel concluded with
their closing arguments.

The Claimant timely appealed the Hearing Officer’s June
24, 2008 Decision and Order which affirmed the Third-Party
Administrator’s February 26, 2008 determination of claim denial.
The Claimant contended that the totality of evidence presented
supported the finding of a job accident causing compensable
industrial injuries. The Emplover and Third-rarcty administrator
contended the claim should be denied as Claimant deviated from
the ccurse and scope of his employment and he wilXfully intended
te injure himself. However, at time of hearing, counsel fer the
Employer and Third-Party Administrator withdrew one of the bases
for denial that Claimant willfully intended to injure himself.

Having duly considered the testimcony of the Claimant

and witness, the documentary evidence, and arguments of counsel,

[
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NEVADA ATTORNEY FOR INJURED WORKERS

1000 East William Stieet, Snite 208

Carsen Caty, NV 39703

{775) 684-7555

230 South Rancho Drive, Suite 230

Lus Vegas, NV 89107

{T072) 486-2830
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m ~ ;W
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[
fond

and finding good cause therefore, the Appeals Officer finds and

decides as follows:

FINDINGS QOF FACT

1. The Claimant worked as a surveillance officer for

the Fitzgerald Hotel Casino at the time of his injury on January

[

27, 2008. Claimant timely reported his injuries, sought prompt

| treatment, and the C-4 physician iinked his injures #o this

incident (Exh. A, p. 8).

2. The Claimant credibly testified that while he was
at his work station performing his work duties of observing the
monitors, the chair he was seated in fell backwards when he triad
to raise his legs to place on the corner of his work station.

The self-insured employer argued the Claimant deviated from his

job duties by raising his legs up o place on the table and,

therefore, he was not hurt in the course and scope of his work

3. There were a number of written statements offered
by the self-insured emplover by various individuals stating this
was not a professional way of performing the work duties and it
was not allowed to place any of one’s body parts on the work
station, YHowever, there was no evidence of a work rule
prohibiting resting your legs on the work station or of a sign in
the work room prohibiting such conduct. In fact, the self-
insured emplover admitted in response to Claimanc's Reguest for

Admission No. 6, on file harein, *ha

rt

putting one’'s feet up on
the desk while seated in a desk chair during a shift was not

specifically disallcowed in any employse hand/rule bock. Hence,

JOINT APPENDIX
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these written statements are not found to be relevant or

2 i parsuasive.

3 4, The Claimant further testified he was able Lo view
4 | the monitors while his feet were raised and placed on the corner
5fof the desk. Claimant was physically raller and leaner than his
& § co-worker, Sheldon Kanner, who algo testified at hearing.

7§ Whether or not Claimant's change of pesition is censidered a

8 i momentary act of personal comfort, it does not rige to the level

9} of a “substantial” deviation from his employment duties, if he isg
10 § even considered to have deviated from his duties in the first

11 j instance. Claimant testified to an sight (8) hour shift with no
12 || designated breaks. The meal period consisted of getiing your

13 || food and eating at the work station. Two people were assigned

14  during his shift to sit in the room and observe the monitors.

15 % The self-insured amplover’'s witness, Sheldon XKamner, also

16 j artested to the fact that meals would be eaten at the work

17 ¥ stations,

18 5. There was no evidence the Clazimant was playing

12 § around or deliberavely trying to hurt himself by raiging hig legs
20§ to get more comfortable while performing his work duties. The

21 § surveillance tape of the incident clearly shows this was an

accident while the Claimant was performing his work duties.

(775) 684-7555
{102} 486-2830
)

B

23 j Claimant’'s testimony is found to be credible and persuasive and
24 J clearly supported by the surveillance tape evidence.
25 §. The self-insured smployer argued that Mitchell v.

a
26 pClark County Sch. Dist., 121 Nev 17%, 113 2,34 1104 {2005}

27 ) applies in this case in trhat Claimanr has not shown any causal

NEvapa ATTORNEY FOR INJURED WORKERS

1008 Bast Wathiamn Strect, Suile 208

Carsan City, NV 89701
2200 South Runcho Dive, Suite 230

Las Vegus, NV §9102

28 | connection between his injury and the workplace. That argument

4
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Fr

is rejected. Claimant’'s job duties recuired him to be viewing

o]

surveillance meonitors nearly his entire eight hour shifc,
3t including mealtime. Claimant was utilizing a chair provided by

4 t the self-insured emplovyer for that purposa. It was the chair

5§ that collapsed backwards during a moment of Claimant’e shift of

S I position while performing his job duties. Hence, the risk of

7§ injury is clearly attributable to this workplace environment.

8 7. Any Finding of Fact more appropriately deemed to be

S §a Conclusion of Law, and vice versa, shall be so deemed.

1G R CONCLUSIONS OF LAW

11 1. The Claimant proved, by a preponderance of credible
12 | evidence presented, that he suffered compensable work injuries
13 § arising in the course and scope of his employment when the chair
14 j he was seated in while performing his assigned work duties fell
15 § backwards when he was changing position on January 27, 2Z008. NRS

16 ) 616A.030; NRS 516A.035; NRS 616A.265; NRS 616C.150¢1).

17
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JN 152009

1 O RDE R ’CE
LS {‘-g

2 The June 24, 2008 Hearing Officer Dec‘%‘fﬁ:ﬁ‘lﬁQ{i\“ Eéer

3 i below ig REVERSED and this matter is REMANDED to the Employer and

T

4 § Third-Party Administrator for claim acceptance pursuant to NRS

5§ 616 and provision of all appropriate benefits.

5 DATED this (<24, day of June, 2009,

7 APPEALS

. 8
9 GERATUINE H. SCHWARTZBR, ESQ.

10 § Submitted by:
11 i NEVADA ATTORNEY FOR INJURED WORKERS

2\ A e

13 § Melodie C. Swanson, Esg., Deputy
Attorney for Claimant

et
(831

NOTICE: Pursuant to NRS 233B.130, should any party desire

to appeal this final determination of the Appeals 0fficer, a

[
b

ot

Petition for Judicial Review must be filed with the District

F)
427

Court within thirty (30) days after gervice by mail of this

decision.

(775) 684-7555
(702) 486-2830
(X}
]

NEVADA ATTORNEY FOR INJURED WORKERS

HE6 Fast Willim Streer, Suite 208

Carsap City, NY 89701
2200 South Rancho Drive, Suite 230

Lag Vegas, NV 89102
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1 CERTIFICATE OF SERVICE

g The undersigned, an employse of the State of Nevada,

3 | bepartment of Administration, Hearings Division, does hereby

4§ certify that on the date shown below, a true and correct copy of
5|l the foregoing DECISION AND OEDER was duly mailed, postage prepaid

& at Las Vegas, Nevada, to the following:

7 MELODIE C. SWANSON, ESQ., DEPUTY
NEVADA ATTORNEY FOR INJURED WORKERS
8 2200 S RANCHO DRIVE STE 230
LAS VEGAS NV 835102
g
JOHN P. LAVERY, ESQ.
10 LEWIS, BRISBOIS, ET AL
400 S FOURTH STREET STE 500
11 LAS VEGAS NV 39101
12 GARY MOGG
2379 CLIFFWOOD DR
13 HENDERSON NV 89074
14 APRIL TAFT
CANNON COCHRAN MANAGEMENT
15 SERVICES INC./CCMSI
PC BOX 35350
16 LAS VEGAS NV 89133
17 FITZGERALD'S CASING & HOTEL
ATTN: WORKERS' COMPENSATION DEPRT
18 301 EAST FREMONT ST
LAS VEGAS NV 849101
19
20 DATED “%J«J{Q/ AL 200t
Y S
: ) } }
. el =T - ’
2 = oo~ o . ) P
S & 5 SIGNED: N b guv ¢ gﬁhbfﬁluﬁQi¢M@_d
2 3 %o / | oo
2 T g
&~ £
§ T o223
22§
£3% 726
<2237
8§49 2227
288 83
&y I 3=
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M CIBBONS STATE OF NEVADA ANDREW K. CLINGER
Gavernar Directar

DREYAN A MIX
Saeninr dppeols Officer

DEPARTMENT OF ADMINISTRATION
HEARINGS DIVISION
Appeais Officer
2200 8. Rancho Prive
Suite 220
Las Vegas, Nevada 89102
{702y 486-2527 « Fax {702} 486-2555

June 2, 2009

Melodie C. Swanson. Esq.

Nevada Attormney for Injured Workers
2200 S. Rancho Drive, Suite 230

Las Vegas, Nevadz 29102

RE: GARY MOGG
APPEAL NO.: 34433-GS

Dear Ms. Swanson:

After a review of the evidence, the Hearing Officer’s decision is reversed. The issue is
the February 26, 2008 claim denial,

The Claimant, 2 surveiilance officer, was at his station performing his work duties of
observing the monitors. He fell off his chair when he tried o raise his legs to place on the comer
of his work station. The self-insured employer argued the Claimani deviated from his job duzies
by raising his legs up to place on the table and, therefore, he was not hurt in the course and scope
of his work duties. There were a number of statements by various individuals stating this was
not 2 professional way of performing the work duties and it is not atlowed to place any of your
body parts on the work station, However, there was no evidence of a work rule prohibiring
resting your legs on the work station orof a sign in the work room prohibiting such conduct.

The Claimant testified he was able to view the monitars while his feet were raised and
placed on the comer of the desk. He alsp testified to an eight (8) hour shift with no designated
breaks. The meal period consisted of geming vour food and eating at the work station, Two
peaple were assigned during his shift to sit in the room and observe the monitors. There was no
evidence the Claimant was playing around or deliberately wried to hurt himseif by raising his legs
o get more comlortable while performing his work duties. The tape of the incident clearly
shows this was an accident while the Claimant was performing his work duties.

JOINT APPENDIX Page 49



Melodie C. Swanson, Esq.
fune 2, 2009
Page - 2 -

Please prepare a Decision and Order consistent with the above and your argument, and
provide a copy to all parties pursuant to NAC 616C.306. I will look for the proposed Decision
and Urder within ten (10) days of the date of this leter.

Very truly yours,

m SCHWAR
APPEALS OFFICER
GHS:18

oo John P. Lavery, Esq.

- e . L
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1 ORIGIKAL

2 BEFORE THE APPEALS OFFICER

3 In the Matter of the
Contested Industrial
& Insurance Claim,

7 of Claim Ho.: O8S31A167135 . s -
; " . [ .
8 GARY MOGG, Appeal No.: 54033-G8 ™o L, =
—
bt 3 - -
3 Claimsnt . — = '
N~
19 = -
it
12 TRANSCRIPT OF PROCEEDINGS
13 BEFORE THE
14 HOMORABLE GERARLDINE SCOHWARTZER
15 RPPEALS OFFICER
14 Thursday, May 14, 2009
17 4:25 p.m.
18 2200 South Rancho Drive, Suize 220
19 Las Vegas, Nevada 89162
2C
21
22 Ordered by: John Lavery, Esg,
Lewis, Brisbois, Bisgaard & Smith
23 400 Souch Pourth Streer, Suits 508
Las Vegas, Nevada BS101
24
25
b
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10

11

12

13

14

16

17

18

24

25

APPEARANCES

On behalf of the Claimant:

Melodie Swanson, Esq.

Hevada Attorney for Injured Workers
2200 South Rancho Drive, Suite 230
Lag Vegas, Nevada 89%102

on behalf of Fitzgerald Caszino:

Elso

John Lavery, Esqg.

Lewis, Brisbois, Bisgaard & Smith
400 South Fourth Street, Suite 500
Lag Vegas, Nevada 89101

Pregent:

Bdward Cashman

F %)

JOINT APPENDIX Page 52



10

11l

12

13

14

i5

16

17

18

19

EXAMINATION

SHELDON WANNER

EXHIBITH

EMPLOYER'S C

N D

7]
-~

DIRECT CROSS

7

192

IDENTIFIED

REDIRECT RECROSS

26

IN EVIDENCE

Lt
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11

iz

g1

22

43

o)
wn

PROCEEDINGS

APPEALS OFFICER SCHWARTZER: We're on record
in the matter of the contested industrial insurance
claim of Gary Mogg. Prement in the courtroom is the
Claimant. He's represented by Ms. Swanson.
Representing Fitzgerald's ig Mr. Lavery and also
present ig -- I'm sarry.

MR. CASHMAN: Bdward Cashman,

APPEALS OFFICER SCHWARTZER: This i@ a
Claimant's appeal from a Hearing Officer decisioen.
Previously this was on May 5th, 2005, and it was
continuwed until this date for Further proceedings.

We marked into evidence Employer's A,

24 pages, Emplever's B, 25 through 34. I received the
video.

Pid you see the video?

ME. SWANSCON: Yeg, I did.

APPEALS OFFICER SCHWARTZEE: How come it
Dounces around sc much?

M5. SWANBON: It is hard to watch.

APPERLS OFFIUER SCHWARTZER: It is what it is.

MR. LAVERY: t ig what it ig. 7T apologire.
That is the gquality of the production that's made.

These are tapes and videos that are used over and over
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11

iz

22

23

24

and over over an extended period of time.

APPEALS OFFICER SCHWARTZER: On, ckay. If vyou
use the tape over and over and ocver again, that's what
happensg.

All right. Any objection to the bDvb?

MS. SWANSON: No. In fact, I'm ready to

submit and go te closings based op that . The DVD says

APPEALS OFFICER SCHWARTZEER: Okay. Well, we
were in the middle of doing cross-examination?

MR. LAVERY: We were doing cross of the
Claimant.

APPEALE OFFICER SCHWARTZER: So did YOu want
to do further -»

MR. LAVERY: I don't -- I'm sarry.

APPEALS OFFICER SCHWARTZER: -- cross-exam?

MR, LAVERY: I didn't mean to interrupt. I
don't think that there's anything more that I
necessarily need to glean from him. We had gotten
through most of it. It was just a question of whether
after I looked at the videotape there was anything else
that I needed to talk ©o him about or examine him
about, I don‘r believe that there ig.

AFPEALS OFFICER SCHWARTZER: Okay. Did you

have any other witnesses, Ms. Swanson?

it

L Y S N
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1 ME. SWANSON: Not on behalf of Claimant, no.

2 APPEALE OFFICER SCHWARTZER: Mr. Lawvery any

3 witnessesg?

4 MR. LAVERY: I do. I have Mr. Caahman and ’
5 Mr. Kanner both. HNow, after you hear Mr. Cashman

& testify, I can always make an offer of procf with

7 respect to Mr., Kanner.

8 APPERLS OFFICER SCHWARTZER: Who is the one

9 that was in the room with him?

j8¢ MR. LAVERY: Mr. Xanner.
11 APPEALS OFFICER SCHWARTZER: Mr. Kannarp?
12 MR. LAVERY: Yes. wWould vou rather hear

i3 Mr. Kanner firsu?

14 APPEALS OFFICER SCHWARTZER: I think I would
rs rather hear Mr. Kanner.

15 MR. LAVERY: Okay. ‘That's certainly fine.

17 Want me to call him now?

18 APPEALS QFFICER SCHWARTZER: Sure.

LG ME. LAVERY: Okay. I didn't know if there was
24 anything else you needed from us before we got to that
23 peint .

22 MR, LAVERY: Go ahead and have a gmeat over

23 there for me, pleage.

24 APFEARLS OFFICER SCHWARTZER: Not a seat.

2% Remain standing.
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1 MR. LAVERY: ©oh, I'm BOYTrYy.

p: APPEALS OFFICER SCHWARTZER: Remain standing
3 over there. Face me. Raize your right hand.

4 Do you solemnly swear or affirm that the

5 testimony you are about to give in this matter will be
& the truth and nothing but the truth?

7 THE WITNESS: 1 do.

8 APFEALS OFFICER SCHWARTZER: Thank you,

9 Piease have a geat, and if you could state your name
10 and spell your last name for the record,

11 MR. LAVERY: Yes, Sheldon Kanner, X-a-n-p-e-r.
12 APPEALS OFFICHER SCHWARTZER-: Thank you.

13 Mr. Lavery.

14 MR. LAVERY: Thank you, vyour Honor.
15
16 DIRECT EXAMINATION

17 BY MR, LAVERY:

18 o] Mr. Xanner, how are you employed?

1% A I'm with the Fitzgerald Casino as a

20 surveillance inspector.

21 Q How long have you worked in that Capacity?

22 A Ch, approximately two and a half years working
23 at Fitzgevald.

24 Q Were you working in that capacity on January

25 the 27th of 20087
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1 A Yes, I wasg.
2 G Do you recognize the gentleman to my far right

3 here in the purple? Is it purple? The purple ghirt,

1Y

A Yes, I do.

5 Q The only gentleman that's sitting to my right

% actually.

7 A Yes.

8 Q So it should be limited.

] -1 Yes, I do.

10 G You recognize the gentleman. Is that

11 Mr. Mogg?

12 A Yeg, it is.

i3 o Were you working with Mr. Mogg on January 27th
i4 oE 20687

15 F.3 Yas, T was.

16 Q Can you briefly describe £o me and to the

17 Court the area in which vou were working?

18 A Yes. We were working inm a room called the

15 surveillance room/observation room, which has monltors,
20 camerad, computers. Our function is to observe and

21 report any incidents that happen on the flsar. Our

22 main goal is 5o keep a watch and protect the assets of
23 the company.

24 Q Ckay. When vou say you're watching what'seg

25 hagpening on the floor, I understand what you mean.
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16

17

18

19

You're not talking about the floor in the room where
?ou’re sitting. You're talking about a casino floor?
A I'm talkirg about the casino floor, slot
machine area, table area, some of the back-off rooms,

wherever we have cameras.

Q Ckay. 1I'm going to walk you through this just
0 everybedy, including the record, gets a flaver for
the room itself, how it's situasted, where you were in
relationship to Mr. Mogg as all this was gqoing on.

MS. SWANSON: I'm just going to place &

continuing objection on the record as to relevance.
Hone of that relevant.

APPEALS OFFICER SCHWARTZER: Well, your

MR. LAVERY: Thank you, your Honor.

ARPEALS OFFICER SCHWARTZER: However, quite
frankly, you know, the videotape, the tape or whatever
it is, is in the record. So I don't think you have to

go into much detail ahout the room

MR. LAVERY: Ckay. Well, I'm getting to a
particular point. 8o I will skip to that point,
BY MHR. LAVERY:
Q You sazid that you're looking at monitors?

A Yes, siv.

o

How mahy moniteors are you looking at?
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10

i1

12

A Right now we're locking at about -- there's

approximately 49 monitors that we're locking at.

Q Ckay. Two of you in the room?

A Twe of us in the room.

o] 20 a piece?

A We look at -- it'g not 20 a plece. We look at

all of them as much as we can.

Q Ckay.
A We den’t see everything at cone time, but we
MONitor -- we try to monitor -- if we mZee any

infractions or anything like that, we key in on it.

Q Al might. Mr. Moyg previously testified that

vou're essentially aitring at a table in a chair;

correcc?
2 Right.
8 The monitors -- is the ceiling essentially as

kigh as the ceiling in thiz room?

A Maybe a little higher. Yeah, it's a little

higher than that.

o Eight feet? Nine feet?
A Yeah, something like that.
" Ckay. 2And as I ait facing you, let's assume

that this is the posture that you are sitting in when
you're viewing these monitors,

Do the monitors run from the ceiling to the

18

— N i T
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1 floor? How far down do they come?

2 a All the way down to the floor.
3 ) All the way down to the floor.
4 8o if you're sitting at a table locking at

5 these monitors, you can see the monitors all the way to

& the floor?
7 A Yeg, you could.
g o) If you were Lo lean back in a chair and pub

2 your feet up, can you see the monitors in that --

iaQ A No, you couldn‘t. Na, you can't.

11 Q Let me finish the questicn.

iz Can you see the monitors down at the floor?

i3 A Ne.

ta o You were actually presenr in the video room on

15 the dav that Mr. Mogg fell; is that corvect?

is A That*s right.

17 Q Did you actually see Mr. Mogg fall to the

18] flooe?

1 iy Yes, I did.

20 Q Okay. <an you briefly describe to the Appeals
21 Officer what vou saw?

2z )% I saw Mr. Mogg starting to lean back on his

23 chair and just in a relaxing way. He put up his one

24 foot, and then when he put up the second foor, I saw

25 the c¢hair start to lean just to the left which was

Li

- e e
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19

20

21

22

23

%4

towards me. But when he started like this he weng -~
it was like slow moticn going down, and he just tipped
over onto the floer,

"] Okay. Did the chair break? Did i colliapse?

A Ko,

Q Did it fall apart?

A Mo, sir.

G Okay. It was simply a matter of somebody

leaning back in a chair and Just like you did when

you’re in the second grade. You flip over hackwards?

3 He went to the lefy,

o} Okay.

A He went to the left,

G Did the chalr -- is the chair similar to the

ones that we have in here that have the wheels on it?

A Yes.

Q Okay. And this particular chair has a star
pattern on the bottom of it. It looks like there's
five wheels on it.

Is it set up esgentially the same way?

A No. It has four, four wheslag.

.. hfter Mr. Mogg fell did he get up and leave

che room?
Y He did not. BHe walked around a little hit.
o Okay.

12
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1 A To my knowledge he walked around a little bit
2 trying to help whatever pain he was in, and I don’'t

3 knew, and then eventually he left. He walked ocut. He
4 took a break. L wag sometime like after 2:00 o'clock.
5 He took a break for about 1% minutes, 15, 20 minutes.

& Q Do me a favor and explain te the Court -- you
ki said he took a break.

B What's the process for taking a break? I

3 mean, you guye are obviously sitting in a room trying

-t
L]

to keep track of what's going on in a fairly crowded

11 casing.

12 What ‘s the process if you want to take a

13 break?

14 A If you want to take a --
is Q If you want to stretch your legs.

16 A You want to stretch your legs? ¥f it was two

17 people working im the room, you just say, *Hey, Shelli®

i or Lo Gary, "I‘m going to take a break. I°1l be back.®
i% You know, because we're authorized two 18-minute breaks
20 and one 30-minute break, and that was from day one when
21 I started. fThat wag what thay told us we were allowed,
22 two I0-minute breaks and one 30-minute break.

23 Because of our situation in our room, &8 an

24 ingpectoy we cannot eat lunch with anybedy. So what we

28 do is we go into the employee dining room, get our

13
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i1

12

13

14

15

16

17

18

22

23

24

25

food, and bring it back and sit at cur desk and eat.
We're still on the break. If you want to answer a
phone, we do.

I'm not a smoker. So I don't go out on &
smoke break or anything like that. If a person's a
smoker, they'll go out and take a smoke break or
they'll take a walk somewhere just to clear their
heads. And that was from day one from all the hosses
that I've worked with here.

Kow, if you want to take a break he'd say,
“Hey, Shell, I'm going ¢o take -~ I'm going to catch a
smoke or I'm going to go grab a drink. I'm going to
the restroom® or something like that, If we're by

ourselves, we're still authorized to rtake a break. We

Lry nobt to, bhut

ot

f we've got to go o the bathroom, we
want. a4 drink or you want to catch a smoke, we just

take one of ocur radics sc we're in contact with

security.

Q So you actually have like a walkie-talkie
radic?

n Wz have @ walkie-talkie. Each one of us in

the room has a hand-held walkie-talkie so we're in
contact all the time with security.
G 50 even if you sit inm there by yourself and

you say, "Hey, I just really need ta go to the

14
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1 bathroom® or =1 just really want to stretch my legs*® or
2 "1l want to go have a cigarette" or "I'm going to go

3 grab something teo eat and bring it back," you take a

4 radioc and vou're free to leave?

5 A And you're free to leave and that's okayed by
6 -- that wasg ockayed by the management because when we're
7 working by ourselves, we do have bedily functions. We
8 40 -- you know, like I gaid, weire all authorized a

9 it-minute break or tws 10-minute breaks, a 20-minute

10 break, a half hour break.
il Q If you're looking at this bank of monitors

12 that's in front of you and let's By you want to

13 stretch your legs, can vou stand up and centinue to

id perform your job functions by looking at these

15 monitors?

16 A Yes, yes.

17 0 Can you walk arcund the roowm? I8 the room big
18 enough to walk around in?

15 A it's not -- in other words, where you're

20 standing you're already into the tapes. S0 you're

21 oGt -~ you cannot walk too far back not to sea the

22 monitors if you're standing.

Z3 ¢ All right. Let me -- again, I realize we have
24 a videotape of the room, but just to get an

25 appreciation for the dimensions of the room, do you

15
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i1

12

13

14

20

21

22

enter the door -- do you enter the room from the back?
A Enter the room right where that door is right
there. That's how we enter the room.
Q All right. TLet's assume for purposes of this
discussicn that this is the back of the room.

How far is it from -- and I don't mean to
vell. I'm just trying to keep my voice loud enough so
it picks up on the .-

MR. LAVERY: Judge, how am I doing?

APPERLS COFFICER SCHWARTZER: You're picking up
on all the micrephones.

MR, LAVERY: I'm shocked.

BY MR, LAVERY:

o Let's gay we enter the room from the back of
the room.

A Righkt,

) How far is it from the doorway in the back of

the room to the point where we hit the monitorg?

A To that wall? Maybe 10, 12 feét, Gomething
1ike that. I'm not -- you know, measurement-wise, but
if I'm stepping out --

o ALl right. 1€ or 12 feet is esgentially the
distance from the corner of this table o this wall.

That's approximataly 10 to 12 feetr,

Is that about right?
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18

13

20

MR. LAVERY: Counsel, I don't mean to be -~
are you in agreement with that statement?

MS. SWANSON: I am not good at measurements,
but I'm going to object as to relevance again., It
doesn't matter if he was doing his job well or badly.
It's irrelevant to this workers' compensation case,

APPEALS OFFICER SCHWARTZER: I'm going to let
him make his record.

5¢ go ahead.

MR. LAVERY: 1I'm not driving to whether he was
deing it well or badly, your Honor, but thank you.,

MS. SWANSON: Well, ves, you ara.

BY MR, LAVERY:
8] Rnswer my question, sir.
A, Ib's, I would gsay, between 12 and 15 feet.
8 Okay. And how far is the table that you're
sitting &t back from the wall of monitors?

In other words, if the wall of monitors - -

A Maybe four or five feeb.

Q -- iz here at the 10-foot mark --

A Right.

o -~ 15-foot mark, how far back from that get of

monitors are you?
A Maybe six feer.

i 50 1f vou're standing up locking at the

o ——
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L moniters you can do your job: correct?

2 A Yes, ves,

3 Q If you're sitting at the table looking forward
4 you can do your job; correct?

5 A Yes, yes.

5 ¢ If you're leaning hack with your feet up on

7 the table leaned back in a chair, you can't see the

g monitora. S you can't do your job.

9 is that right?

i0 A Tou can't see. No, you can't see. i

11 APPEALS OFFICER SCHWARTZER: Wr. Lavery?

1z MR. LAVERY: Court's indulgence, your Honor,

13 I don't have anything further, your Honoyx., Thank you.

14 APPEALS OFFICER SCHWARTZER: Mg. Swanson.
15 M5, SWANSON: Thank you. May I approach the

16 witness, your Honor. I just want to show him these two
17 signed statementcs.

i APPEALS OFFICER SCHWARTZER: Which statements
13 are you looking ac?

20 M3, BWANSON: One‘s on Page 5 of Employer's A.

21 The other's cn Page 30 of Employeris B.

22 APPEALS OFFICER SCEWARTZER: ALl right.
23 MS. SWANSON: Okay.

24 APPEALS QFFICER SCHWARTZER: Thank you.
a5 M5. SWANSON: Thank you.
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L CROSS - EXAMINATION

3 BY MS&. SWANSON:

i

0 I want to show you first Page 5 of

4 Employer's A.

5 Can you tell me if that is your handwritten
& statement?

7 A Yes, it is.

g G Okay. And then showing you Page 30 of

2 Employer’s B, it hasg & typed statement.

10 Can you tell me if that's your signature and

il if everything --

12 A That is.

13 MR. LAVERY: i‘m sorry. Which page?
14 ME. SHANSON: Page 30 of B.

is MR. LAVERY: ©Oh, I'm sorry.

16 M3. SWANSON: Exhibit B.

17 MR. LAVERY: Thank you.

18 BY MS. SWANSON:

15 o S¢ you just testified that it's important that
24 you just sit very straight on the chair locking ahead
21 at the monitors to do your job correctly at all times:
22 ig that c¢orrect?

23 A Siteing straight in a chair, being diligent in
24 watching the monitors.

25 2 Ckay.

18
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A Keeping an eye -- keeping a mental -- mentally
aote to watch the monitors.
Q Ckay. 8o you say when you lean back in the

chalr you can't see all the monitors down on the Fioor:

righe?
A No, matam, No, ma'am,
O And if he turns -- what's -- I notice there

wag a monitor on the desgk.
What does that -- what is thab moniter for?

A Those monitors are working monitors. That's
if we see something we want to key in on cr do
something, we have a thing called the key pad right in
Eront of ue. Say, for ingtance, I see something in one
section and I wani to go into a pan tiit and zoom
camera, which I5 the ones that move around and see,
Ttil just key in and I have a joy stick that I work
through,

Now, tf you lean back, you cannot work with
that joy stick because it'sm gitting on -- you can't

move it all the way back because there's a short cable

Lo it
Q Okay.
A Now, if --

APPEALS OFFICER SCHWARTZER: Ckay.

MB. SWANSCH: That's all right. That's all
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1 right.

2 APPERLS OFFICER SCHWARTZER: You've answered
3 the gquestion.

4 BY MS. SWANSOM:

5 Q We got it. Okay.

& bid you happen to watch the surveillance clip
T when Mr. Mogg fell out of the chair in January 2008,

8 the one that's in evidence now?

9 A Yeah.

160 8] How long ago has it been since vou viewed

11 thakt, approximately?

12 A Couple months ago, I would assume.

13 G Ckay. 80 you saw yoursslf in that video

14 before the fall turning your chair and ieaning back,
15 did vou not?

16 MR. LAVERY: Object to the relevance, your

17 Honor. What he was -~

18 APPEALS CFPICER SCHWARTZER: Overruled. He

19 can answer the guestion, if he remembers it.

20 THE WITNESS: TIt's possible. I can't say that
21 I did or I did not. 1TIt's like anybody slge. I'm just
22 turning. I'm still having my ayes -- I'm turning. I'm
23 not leaning back 80 that I can't see,

24 BY ™M&. SWANSON:

25 ] Okay. And you‘re there for what? Eight-hour

2%
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shifts; is that correct?
A It's eight-hour shifts, yes, ma‘am.
Q2 Ckay. And you're eating your lunch at your
monitor station?
A Yes, matam.
Q All right. WNow, I reviewed the tape also.
Did you actually see Mr. Mogg as Re was

putting his feet up on the desk and Lhe chair falling

back?

A I saw him, yes, ma'am.

Q Ckay. Because when I watched the tape 1t
appeared that you were looking -- You were furning away

from him leocking at the monitor on your desk.
MR. LAVERY: VYour Honor, that'g argumentative
at this point. He's answered the gquestion.
APPEALE OFFICER SCHWARTZER: Well, she can --
MR. LAVERY: Counsel's interpretation of what
she sees iz not germane. The witness has testified.
If she wante to use that argument that's different, but
at this point it's argumentative to the witness.
APPEALS OFFICER SCHWARTZER: Well, if he -~ he
can answer the question. If he disagrees with it, then
he can say "I dissgree with it cr if he doesn't
remember he can say "I don't remember® or if he

rvemembers clearly he can say what he remembers,
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1 S¢ go ahead. ZAnswer the gquestion.

2 THE WITNESS: This has been a year and 2 half
3 ago. I don't know exactly everything that happened in
4 that room. I don‘t know where @y eyes were pointing at
5 that point.

& BY M5, SWANSON:

7 Q Bub you say you saw the -- you watched the

8 tape about tws months aco,
P G

g A Okay. But if you watch the tape, you can't

10 see my -- can you see my eyes moving?

11 o} 8ir, T can see the direction you were sitting.
12 APPEALS OFFICER SCHWARTZER: Ckay. Now you're

13 getting into argument.

14 MR. LAVERY: VYour Homor, again, thank you.

15 APPEALS COFFICER STHWARTZIER: S0, M. Swanson,
16 next question.

17 MS. SWANSCN: All right.

i8 BY MS, SWANSON:

15 0 Aind because you testified it was important to
20 Keep your eyes on the monitor at all times, when did
24 neaxrly four seconds shy of three minutes was your

227 attention away from the moniteors, your back to the

23 moeniitors, focusing on Mr. Moy

44 MR. LAVERY: Your Honor, that assumes facts

35 not in evidence.

- W e
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1 APPEALS OFFICER SCHWARTZER: Excuse me. I'm

2 sorry. First of all, where do you get your timing

3 from?

4 Ms, SWANSON: I wabs doing the timing on the

3 tape.

[ APPEALS OFFICER SCHWARTZER: Dnid you -- on the
T Lape.

8 MZ. SWANSON: On the tape.

3 APPERLS OFFICER SCHWARTZER: Wwell, the tape isg

10 geing to spesak for itself. If you have any specific
11 questions to ask him, you can.

12 MR. LAVERY: Thank you,

13 MS. SWANSON: Well, I'm asking him why he took
14 his eyes off for nearly three minutesg,

I% APPERLS OFFICER SCHWARTZER: First of ail,
16 Mp. Lavery is correct. You're aspuning facts not in
37 evidence bDecause you haven't established that he tock
18 his eyes off of the monitors.

1§ BY MS. SWANSON:

20 o} All right. When thisg happened did you turn

21 your atrention ro Mr. Mogg?

22 A Yes, T did. I assked him if he was akay.
23 Q Okay,
24 5 Because [ was noncerned that a fellow

25 co-worker fell.

24
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22

23

24

25

c Okay. So did you think he might be hurt from
that £all?

A 1 asked him if he was okay. Ves, I did. 1
did ask him that,

Q So how long did you focus your attention on
Mr. Mogg before going back to the monitors?

A Ma'am, I cannot give yeu an actual estimate on
that.

] Okay., And did Mr. Mogg eventually go back to
being seated in that chair?

APPEALS OFFICER SCHWARTZER: What do you mean
by *eventualiyw?

ME. SWANSON: Well, he szaid he stood up. He
stood up for a few minutes --

MR. LAVERY: Are we taiking about --

M5, SWANSON: -- after he fell.

MR. LAVERY: -- that day? Within the week?

M8. SWANSON: That day. This ig all right
after the fall.

THE WITNESS: That particular chair, I cannot
tell vou yes or no. I don't remenber that. I do
remember him going back to work after. T know he
walked out, took a break, and came back. He did work,
finished the shife.

Y

25
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1 BY ME, SWANSON:

2 G Did you tell Mr. Mogg to switch that chair sut

3 with another chair that day?

e

MR. LAVERY: Object to the relevance, your

5 Honor .

& EPPEALS OFFICER SCHWARTZER: Overruled.

7 You can answer that question.

8 THE WITNESS: I don't remember, ma‘am,

5 MB. SWANSON: Okay. I den't have any further

1aQ questions,

11 APPEALS OFFICER SCHWARTZER: Mr., Lavery?
1z MR, LAVERY: Just one.

13

14 REDIRECT EXAMINATION

15 BY ME. LAVERY:

186 Q The whole time that -- you said chat

17 surveillance officers could actually leave the room if
18 they wanted to as long as they had a radio; correct?
19 A Tf they're by themselves, yes.

20 Q Okay. But during the course of the time that
21 ¥ou were in this room did you have a radie there with
22 You?

23 A Ch, I had a radio, yeas.

24 MR. LAVERY: Okay. Mothing

Th

urther, your

25 Hanoyr,

26

JOINT APPENDIX Page 76



10

il

12

23

24

25

APPEALS QFFICER SCHWARTZER:
M5, SWANSON:

APPEALS QFFICER SCHWARTZER:

much.
THE WITNESZ: Okay.
APPEALS OFFICER BCHWARTZER:
MR. LAVERY: He is free to go.
APPERLE OFFICER SCHWARTZER:
go.

THE WITNESS: Okay.
APPEALS OFFICER SCHWARTZER:

MR. LAVERY: Thank you.

APPEALE OFFICER SCHWARTZER:
another witneasg?

MR. LAVERY: Your Honor,

expedite this matter I do have Mr. --

APPEALS OFFICER SCHWARTZER:
MR. LAVERY; --
trying to get back to my notes,

I would make an offer of

testify, he would testify congistently

statements made by Mr. Kanner.
APPEALS OFFICER SCHWARTZER:
in the room.

ME., LAVERY:

Cashman here.

proof that if

Ms. Swanson?

Nothing further.

Thank you very

Is he free to go?
Absolutely.

You are free to

Thank you.

Did vou have

in an effort to

Cashman .

Serry. I was

whio we've called o «-

called to

with the

Except he wasn':

Except for the fact that he

27
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wasn't in the room, but with respect to the policies
and procedures and set-up of the room, he would tescify
consistent with that of Mr. Kanner.

APPEALS OFFICER SCHWARTZER: Well, Mr. Kanmer
testified as to the set-up of the rocm.

ME. LAVERY: Correct.

APPEALS OFFICER SCHWARTZER: ot so much the
policies and the procedures.

MR. LAVERY: Well, in terms of when you can
leave the roow, what you can do.

APPEALS OFFICER SCHWARTZER: Oh, okay.

MR. LAVERY: Who can take a -- thope are
policies and procedures of the hotel.

APPERLS OFFICER SCHWARTZER: would You accept
that or do you want him to testify?

MS. SWANSON: Ho, I'll accept that. I don't
want him to testify,

APPEALS OFFICER SCHWARTZER: Okay. Thank you.
The cifer of proof is made and accepted,

Ms. Swanson, did vyou have any other witneases?

MS. SWANSON: No, your Honor.

APPEALS OUFFICER BCHWARTEER: S0 we're into
final argument, Ms., Swanson.

8. SGARSON: Thank you. Well, Mr. Mogg's

industrial ¢laim was denied on two bases in the claim

28
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denial letter; one, that he deviated from the course
and scope of his employment and the other thar he
willfully intended to injure himself,

We got only have the testimony of Mr. Mogy,
but what we usually never have in every other case ig a
tape of that actual accident. And as the old gsaying
goes, a plcture's worth a thousand words, and I think
that shows that this was an aceident in the course and
scope of his empleyment, an unexpected and unforeseen
incident happening with or without human fault as
defined under (30 preducing obiective symprtoms of
injury.

Because when you look at that tape going on
even further, you can ses it took Mr. Mogg several
minutes to get up and ke seated in the chair, and he's
constantly rubbing his arm and rubbing his neck,
gL cetera, et catera. And he did report it the next
day and timely filed the report. The C-4 physician
linked his injuries, his cervical, thoracic, and lumbar
strains, te thiz incident en the C-4 Form.

MR. LAVERY: Your Homor, I'm sorry. If I may,
I'1l stipulate to the fact that Mr. Mogyg did not
willfully intend to injure himsslf. So Counsel doesn't

need to devote argument teo that point .

M3. SWANSON: Okay.

2%
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APPEALS OFFICER SCHWARTZER: Ckay. Thank you.

MR. LAVERY: [ think that was generic language
that was placed in the determination that wasn't
appropriate.

APPEALS CFFICER SCHWARTZER: Okay.

MS. BWANSON: Okay. Well, then it's also
clear from the videotape that he did not deviate from
hie course and scope. He's thnere. They were having to
wark long shifts. There's a statement from -- Itm qjust
trying to see. It was M=, Shope, I think it is, in
Bmployer's B at Page 25, T think it ig, that says that:
that even confirms that they have to eat their lunch at
their desk even,

o they're sitting there for long shifts, and
as Mr. Mogg made abundantly clear in che
cross-examination the other day with Mr. Lavery, that
sure, anybody can, you know, be stretching their legs
out urder the desk, =t cetera, or standing up, but he
wag specifically frying to get the circulation back up
into his legs by actually elevating, elevating his
feal,

I think that we can gee physically that
Mr. Mogg is a lot taller vhan Mr. Kanner, was it, the
last witness, in terms of being able to zee, zee the

monitors, et cetera. And that's all irrelevant bhecause

3¢
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1 the work comp symptom is a no fault sympbom. It

2 doesn't matter how good or how bad an employee was, how
3 good or how bad that he was able to perform his job

4 duties or that he was performing his job dutiesg.

5 He is allowed to pesition himself for BOme

& personal comfort when having to stay in that room

7 bractically the entire time of his shift except for

8 bathroom breaks. &and it is an admitted fact in the

2 Employer's response to our request for admissions that
10 they admitted that putting one’'s feet up on the desk

11 while seated in a desk chair during the shift waa not
12 specifivally disallowed in any employee handbook or

13 rule book.

la 50 whatever -- the majority of the other

15 statements that are in evidence in Employer's B just go
16 to, well, ¥ don't think it's professional or in my

17 personal opinion we shouldn't do that, but it's not a
18 violation. 8o it's not relevant here.

15 The Employer's appeal memo argues Mitchell at
20 one point. However, obvisusly in Mitchell the Clalmant
21 could not explain the cause of her fall bacause she was
22 just walking along a flat surface,
23 Here Mr. Mogg clearly was gitting inm a chair
24 provided by the Employer in the middle of hia job

25 duties while he was trying to, for his own perscnal
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1 comfort, to just elevate hig legs a moment when the
2 chair threw him back and he fell. It's obvious from
3 the tape that he did suffer an injury just from his
4 inability to move arocund very well after that.
3 S50 I submit that the Claimant was not
& abandoning his employment duties, did not -- he
7 testified he did not willfully throw himself -- throw
8 himeelf back on that chair te cause him to fall and
9 that thig clearly is an accident that happered that
10 caused the injury thabt should be an accepted
11 compensable claim. Thank you.
iz APPEALS OFFICER SCHWARTZER: Thank you.
i3 Mr. Lavery.
14 MR. LAVERY: Your Honor, I am absolutely
13 dumbfounded by the mtatement that it doesn't matrer
i6 whether or not he was performing his job duties when he
17 wag injured. You have to be working within the course
18 and scope of your amployment .
18 APPEALE OFFICER SOHWARTZER: I don't think she
20 meant that he wasn't doing his job duties.
21 MS. SWANSON: Deviated.
22 APPEALS OFFICER SCHWARTZER: She was saying
23 that he was trying to ger more comfortable while
24 peviorming the job duties.

2% MR. LAVERY: Ckay. And you have now accepted
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testimony from two individuals that said he could not
perform his job duties in the position that he was
Lrying to maintain because by leaning back in the

chair -- the Claimant testified that there were things
on his desk -- and the record will bear this out --
that there were things on the table in front of him
that made it difficult for him to do his job while he
wag sitting there, but you have unrefuted testimony now
from two individuals that if you're leaning back in a
chair --

APPEALS OFFICER SCHWARTZER. Don‘t do that,
Mr. Lavery.

MR. LAVERY: -- deoing this -~

APPEALE OFFTCER SCHWARTZER: Piease don‘t.
You know, you can say it with words.

ME. LAVERY: Okay,

APPEALS OFFICER SCHWARTZER: But, vou know, T
don't want tc see you go flving back.

MR. LAVERY: When you've leaning back with
your feet up on the table, you can't perform the
essential functions of your ick, period, and he
deviated from that.

If you read the Mitchell case -- and the
Supreme Court is quite suecinc: ip its language. I am

referring to Page 182 of the Mitchell case. We noted

33
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that the statue language made it clear that the Nevada
Industrial Act was not intended to make emplovers
abeolutely liable for an injury that might happen while
an employae was working, but rather required a claimant
to establish more than merely being at work and
suffering an injury in order to recover.

They go on to say Mitchell attempts to
distinguish Gorsky, which is as we know --

APPEALS OFFICER SCHWARTZER: I know Gorsky.

MR, LAVERY: Okay. I'm just trying to make it
clear for che record, your Honor.

APPEALS OFFICER SCHWARTZER: Okay.

MR. LAVERY: Atcempts to distinguish Gorsky
based on the fact that Corsky's injuries resulted from
@ preexisting medical condition whereas Mitchell had no
health problems predisposing her to a fall. This
argument ig misplaced.

Our interpretation of §16C.150, the
preponderance of the evidence egtablishing that che
condition or injury arose out of and in the course and
scope of the employment, in Gorsky does not forcus on
whether conditions personal to the claimant caused an
injury but on whether the cause of the injury is
sufficiently connected to a risk of employment .

Mitchell further argues that we should modify

i4
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Gorsky in adopting a positional risk test for
compensability, which is essentially what we're BAYITg.
It's because he was there, bLecause he was in this room,
and hecause he fell over backwards, he's in that
pogition because of his ermployment and, therefore, he
got hurt,

He wasn't doing anything in furtherance of his
employment when ke leaned hack in a chair for his own
comfort. And just from a purely logical standpoint, if
you're trying to gat blood ficw back into your legs,
You don't lean back and put your legs in the air. That
takes the blood flow away from your legs.

APPEALE OFFICER SCHWARTZER: Wait a minute.
First of all, ¥ don‘t have any medical testimony
regarding the blood flow. I do have his testimony, the
Claimant’s testimony, as to the reason why he was doing
that but

MR. LAVERY: Right, from a -- T'm Just
exercising a little common sense. 11 move on from
there.

The Supreme Court says an injury arises out
of -+ I'm sarry. An injury arises out of enployment
under positicnal risk analysis if the only connection
to the employment with the injury is that the

obligations placed the employee at a particular place
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at a particular time when he or she was injured by some
neurral force.

We don't have somebody sitting down in a chair
and the chair collapsing out from underneath thémq if
you did, we're not here. We don'tb have an argument .
The chair was misused, The Claimant was not performing
his job duties. He was deviating. And, in fact,
again, you have unrefuted testimony that he could not
perform the essential functionz of hig job doing what
he was doing,

If he sits down in the chair and the chair
explodes out from undernsath him, I don't have a
problem with it and, in fact, we don‘t have an
argument, but that's not what occurred herve. Wha=w
occurred here is gsomebody deviating from his
employment, using the chair improperly, leaning
backwards, and falling over.

Like I said before, just like vou do when
you're in the second grade and vew lean back in a chaiy
because you're trying to be comfortable or you're
trying to be smart or you're trying to be whatever it
is that you're tfrying to do and you fall over
backwards. It happens, just like you didn't want to
see me do here a minute ago, which ig why yvou don't do

it,
38

JOINT APPENDIX

Page 86



1 You know, we get thisg argument that it's not

R

in the manual that you can't puL your feet up en the

3 desk. Well, it's not in the manual that you can't try
4 and do a handstand on a chair or on a table. I mean,
5 we can't foresee every possible scenario.

& The question becomes what this gentleman was
7 doing, why he was doing it, and whether it prevented

] him from doing the essential functions of his job,

9 which the unrefuted testimony you have is that it did,
10 whether he was --
11 APFEALS OFFICER SCHWARTZER: Actually, he

12 testified that it wouldn't prevent him From seeing the
13 monitors. $o you have a difference of opinion

14 between --

15 MR. LAVERY: Okay. Fair enough. Fair enscugh.
16 AFPEALS OFFICER SCHWARTZER: -- the witnesses.
17 MR. LAVERY: Bearing in mind the remainder of

18 the statements that he made with respect to the

13 vigsualization of the monitors, 46 you go back and
20 review the record and match that against everything
21 else that was said, I would submit that the two

22 individuals who testified to the contrary could bhe
23 giver greater weight, but that's cbviously at vour
24 discrétion. S0 I'm not going to delve into the

25 discrecion or the weight that you give the iadividual

37
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Lestimony.

Nonetheless, he deviated from his job duties.
He deviated from the proper use of the chair. He fell.
I can't deny that, bubt the notion that this is a no
fauit with respect to thess sets of circumstances isn‘g
barne out by the Mitchell case.

Because if you do, if you take that position,
then you're falling squarely in opposition to the
positional risk test that the Supreme Court has ses
forch in Mitchell: that just being there and having a
problem, just being there doing whatesver it is you're
doing isao't encugh, and the mere fact that you are

there snd it is your employment is not sufficient.

[

he Claimant can't establish that he was
working within the course and scope of his espleoyment
when this cccurred. He deviated from that, He
deviated from the proper use of the chair and he fell
over backwarda,

That does not rise to the leval of satisfying
616C. 150 or the Mitchell cage. In facrt, it flies
squarely in opposition to the Mitchell cage that speaks
essentially directly on point to the circumstances that
we're looking at here. And through that analysis the
Claimant cannot meet his burden as a matter of law, and

my client's determination to deny this claim has to be

38
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affirmed. 1I'11 submit it to you on that basis. Thank
you.,

APPEALS OFFICER SCHWARTZER: Thank you.

M5. SWANGON: Mitchell and Gorsky merely just
stand for the premise that the employer is not a
guarantor of all injuries that happen at the workplace.
Gorsky stated the claimant must merely show some sort
of causal connection between the job duties and the
work environment.

Here again, he was at the monitor desk ag we
gaw on the tape and everything deing his job dutiesn.
He said he could see. He's a lot taller than the
witnesses, the gentleman present in the courtreom Lo
ight of My. Lavery and the other one who
testified, and he's built a lot different in stature.

Deviation. I submit this was not -- it
deesn't even come close to any sort of substantial
deviation from his employment duties. I was trying to
research that, and with deviation, all T ecouid come up
with was as it was related to horseplay in Larson's.
The Nevada Supreme Court has not ruled on horseplay,

Larson's was citing -- in its treatige ralked
about that mere inconsequential deviation from the
workplace does not quallfy; that unless it's some sort

cf sobstantial deviation from whar the job duties were,
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that it should be a compensable claim.

30 I submit that his merely -- we don't sven
know how long he was going to have his feet up. They
could have just been up for 30 seconds, 64 secondsa, but
he didn't have time for that because the chair
collagsed and threw him back.

80 I submit that that was not -- if it's a
deviation at all, whieh I don't -- T'm not submitting,
but if you should find that it was some mort of
deviation, it's not substantial encugh to deny this
man's industrial claim. Thank you.

APPEALS OFFICER SCHWARTZER: Okay. Thank you.
The matter stands submitted. Ig's gecing to take about
3¢ days before you get a decimion., I'm sQYTY it's
going £o take a little while because I know we've been
having hearings and stuff, but I'm going to be away for
a while. So when I come back 1'11 try to do it.

It will take at least 30 days. If you have
any questions, please contact Mgz, Swansen., I cannct
answer your questions directly. Okay?

MR. CASHMAN: Okay. Because I --

APPERLS OFFICER SCHWARTZER: I cannot answer
your questions either, Mr. Cashman. Yeou have
Mr. Lavery.

MR. CASHMAN: I didn't understand --

.
<
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b3 MR. LAVERY: Thank you, your Honor.

2 MR. CASHMAN: -- what that whole thing was

3 about anyway.

4 APPEALE QFFICER SBCHWARTZER: Well, I'm just

5 gsaying that it‘s going to take at least 10 dayg before
& you get a decision, at leagt. It may take somewhat

7 longer. If you have gquestions, contact Ms. Swanson.

2 That's what --

9 MS. SWANSON: vYes. 1I'1]1 explain it all to
i0 him,
11 APPEALS OFFICER SCHWARTZER: -- the whole

12 thing meant.

13 MS. SWANSON: We appreciate you fitting us in

14 8o gquickly again.

15 APPEALS OFFICER SCHWARTZER: Ckay.
16 MR. LAVERY: Thank you, your Honor.
17 APPERLS CFFICER SCHWARTZER: We're 0ff racord.
18 (Proceedings concluded at $:00 p.m.)
19
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proceedings in the above referenced matter before the

Department of Administration, Appeals Office.
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TRANSCRIPT OF PROCEEDINGS 4:2% p.m.

BEFORE THE DEPARTMENT OF ADMINISTRATION

In the Matter of the
Contested Industrial
Insurance Claim,

of Claim WNo.: OES31IAI6713S
GARY MOGG, Appeal No.: 54033-G8

Claimant.

et et e e At e

Las Vegas, Nevada

O behalf of the Claimant.
Melodie Swanazon, Haq.
Kevada Attorney for Injured Workers
22006 South Rancho Drive, Suite 230
Las Vegae, Nevada 89162

Ory behalf of Fitzgeraid Casino:
John Lavery, Esq.
Lewis, Brishois, Bisgaard & Smith
400 South Fourth Street, Suite 500
Las Vegas, Nevada B9101

Also Present:

Edward Cashman

Total Number of Pages: 42
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Lewis Briseois BISGAARD & SMITH LLp

T LY. S S JU R NG S

— s ke b e
o W R e D

,....
=

LAS VEGAS, NEVADA 88101
TELEPHONE (707 833-X383
&

400 SOUTH FOURTH STREET, SUITE 500
e S N o e N S S N S T
o0 ~3 on Lh +$ (VS a9 ] — (4] L= o0 -3

16994-367

NEVADA DEPARTMENT OF ADMINISTRATION o B "‘r’“". .
;:}'/ ‘v
BEFORE THE APPEALS OFFICER s 2
SR -t
In the Matter of the Contested } ClaimNo. OSS3IA167E35 A : ' v
Industrial Insurance Claim ) ' »‘ND
} Hearing No. : 49522-NG
}
of i AppealNo. 54033-GS
)
GARY MOGG, } Employer
} FITZGERALDS CASINO/HOTEL
Claimant, )
} Appeal Date ; February 10, 2009
} Appeal Time : 16:00 A.M.

EITZGERALDS CASINO/HOTEL’S AND CANNON COCHRAN MANAGE
SERVICES INC.’S RESPONSE, TO THE CLAIMANT’S REQUEST FOR ADMISSIONS

ADMIT OR DENY:
. That the chair at issue in this workers’ compensation clajm was a recent purchase for that

surveillance work area.

2. That the chair at issue was never utilized again for sitting purposes in the surveillance
area.

3. That the chair at issue was returned and/or discarded shortly after claimant’s accident.

4, That the chair at issue was determined to be faulty,

5. That it was common practice for surveillance employees working in “the eye in the sky”

arca to put their feet up on their desks to stretch at times.
6. That putting vne's feet up on the desk while seated in a desk chair during a shift was not

specifically disallowed in any employee hand/rule book.

4841-0324-9411 }

i
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I | RESPONSE TO CULAIMANT’S REQUEST FOR ADMISSIONS:

2 1. The request calls for an admission which would be irrelevant. Without walving said
j objection the request for admission is denied,
5 2. The request calls for an admission which would be irrelevant. Without waiving said
& ! objection the request for admission is denied.
7 3 The request calls for and admission which would be irrelevant. Without waiving said
8 objection the request for admission is denjed.
IZ 4, The request for admission is vague and ambiguous and calls for an admission which

11 |} would be irrelevant. Without waiving said objection, the request for admission is denied.

3
g g 12 5. The request for admission is vague and ambiguous and calls for an admission which
g % g § 13 would be irrelevant. Without waiving said objection, the request for admission is denied.
§ % g; I: 6. The request calls for and admission which would be irrelevant. Without waiving said
2 g §§ 16 objection the request for admission is admitted.
&
§ g LE 17 DATED this ._.2-2__ day of January, 2009.
% ) 18 Respectfully submitted,
~ 19

LEWIS BRISBOIS BISGAARD & SMITH LLp

) o b [ bun

2 JOHN P. LAVERY. ESQ.
- Nevada Rar No. 004665
23 ROBIN L. CHASE, ESQ.
Nevada Bar No, 007649
24 400 South Fourth Street, Suite 500
95 Las Vegas, NV 89101
(702) 893-3383
26 Attorneys for the Employer

FITZGERALDS CASINOHOTEL

27 And its Third-Party Administrator
23 CANNON COCHRAN MANAGEMENT
SERVICES, INC.
26990-357 4841-0324.9411.¢ 2
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AFFIDAVIT

2 STATE OF NEVADA )

3 JLE

4 COUNTY OF CLARK )

5 L I, Robin L. Chase, being first duly sworn, deposes and says:

6 I That I am one of the attomey's for Fitzgeralds Casino/Hotel and Cannon Cochran

7 Management Services, Inc.

8 2. That I have read the foregoing “Fitzgeralds Casino/Hotel And Cannon Cochran
12 Management Services, Inc.’s Responses To The Claimant’s Request For Admissions” in the contested
11 | "dustrial insurance claim of the claimant, GARY MOGG, and know the contents thereof,

12 3. That the same is true of my own knowledge except as to those matters therein stated on

st
Lt

information and belief and, as to those matters, I believe them to be true.

-

DATED this _ 30 day of january, 2009.

ir e

ROBIN L. CHASE

o

TELEPHONE (702) 8933383
G

LAS VEGAS, NEVADA 38101

e

A0D SOUTH FOURTH STREET, SUNE 504

Lews Brisaois BISGAARD & SMITH wr
o

J—
O

SUBSCRIBED AND SWORN to beforeme this_ 20 day of January, 2009 by ROBIN L. CHASE.

NN

NOTARY PUBLIC

(A" T
el

STATE OF NEVADA B
County of Clark

3
A

]
[PV

......................

SN S R R N R
o <3 o W b

26950-387 4845032494111 3
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1 CERTIFICATE OF MAILING

o]

Ak
Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, onthe 30 day of

January, 2009, service of the foregoing FITZGERALDS CASINO/HOTEL'S AND CANNON

4
5 I COCHRAN MANAGEMENT SERVICES INC.’S RESPONSE TO THE CLAIMANT'S
6 | REQUEST FOR ADMISSIONS was made this date by depositing a true copy of the same for mailing,
7 first class mail, as follows:

8
Melodie C. Swanson, Esq.
9 | NEVADA ATTORNEY FOR INJURED WORKERS

10 2200 South Rancho Drive, Suite 230

Las Vegas, NV 89102-4413
il
Attn: Workers’ Comp. Dept.
12 | FITZGERALDS CASINO/HOTEL
03 301 East Fremont Street

Las Vegas, NV 29101
14

Aprii Taft, Claims Specialist

I5 | CANNON COCHRAN MANAGEMENT SERVICES, INC/CCMS!
16 P. (. Box 35350

Las Vegas, NV §9133-5350

TELEPHGNE {102) 893-3383

LAS VEGAS, NEVADA 89101

17

iR . /———\
19 “?M\':QLKL«W N M

Aneémployee of LEWIS BRISBOIS BISGAARD & SMITH LLp

LEwIs BRISBOIS BISGAARD & SMITH LLp
£00 SOUTH FOURTH STREEY, SUITE 506

20
21
22
73
24
25
26
27

28

- e e
- -

26990-397 A341.0324-94 118 4

JOINT APPENDIX Page 97



I E WIS 400 South Fourth Stieet, Suite 500

| Los Vegos, NV 89101
E&;‘?’EER‘[% Telephone: 702.893.3383

&SMITHLLP Fox: 702.893.3789
ATIORNEYS AT LAW W\/WV-IbbSiCIW.COm

JOHM P. | AVERY May 11, 2009 File No.
DiRECT DiaL: 702.693.4361 26930-297

E-MaiL: lavery@Ibbslaw com

Via Hand Delivery
Geraldine Schwartzer, Esq., Appeals Officer

NEVADA DEPT. OF ADMINISTRATION
Hearings Division

2200 South Rancho Drive, Suite 220
Las Vegas, NV B9102

Re: laimant : Gary Mogg
Claim No, - 08531A167135
Appeal No. 54033-G8

Dear Appeals Cfficer Schwartzer:

Pursuant to NAC 816C.307, enclosed is a DVD we will be submitting as evidence. We are also

submitting & copy of this DVD to the claimant's counsel. Please fet us know if we wili need to
provide viewing equipment.

Should you have any questions or require anything further, please do not hesitate to contact me.

Very truly yours,

ﬁﬁér'? %

John P. Lavery for
LEWIS BRISBOIS BISGAARD & SMITH LLp

JPLida
cc: Melodie C. Swanson, Esq. (Via hand delivery with copy of DVD)

ATLANTA « CHARLESTON » CHICAGD » FORT IAUDERDALE » LAFAYETIE » LAS VEGAS * LOS ANGELES » MEW CORLEANS » NEW YORK
ORANGE COUNTY » PHOERIK « SACRAMENICY « SAN BERNARGING « SAN DIEGD « SAN FRANCIECO « TAMPA « TUCSON

4B38.4038.2707.1
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This Document has
Attachment(s) / Exhibit

that are not being scanned at

this time.
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Please refer to the Original

Document if necessary.
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1 ORIGINAL
2 BEFORE THE APPEALS QFFICER
3
4
} e
5 In the Matrer of the ) : )
Contested Industrial ) - .
6 Insurance Claim, } )
} T —
7 of } Claim No.: 08331A36713§__ oo
} — T e
3 . e o
8 GBRY MOGG, ; Appeal Ho. : 540233-48 o W2 .
£ Claimant. y :;, roel
J »
18
1l
12 TRANSCRIPT QF PROCEEDINGS
i3 BEFORE THE
14 HONORABLE GERALDINE SCHWARTZER
15 APPEALS OFFILER
16 Tuesday, May 5, 2009
17 1:34 p.m,
18 22060 South Rancho Drive, Sulve 220
ig Lag Vegas, Nevada 89102
20
21
22 Ordered by: Johnt Lavery, Ssq.
Lewis, Brighbois, Bisgaard & Smith
23 400 EBputh Fourth Street, Buite 500
Las Vegas, ¥evada 85101
e
25
i
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22

23

24

23

APPEARANCES

Cn pehalf of rhe Claimant:

Melodie Swanson, Esqg.

Nevada Attornsy for Injured Workers
2200 Scuth Rancho Drive, Suite 210
Lag Vegas, Nevada 89102

on behalf of Fitzgerald Casina:
John Lavery, Esq.
Lewis, Brisbois, Bisgaard & Smith
400 South Fourth Street, Suite s8¢
Lag Vegas, Nevada 89101

Alsc Premsent:

Mr. Cashman
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14

15

16
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149

20

INDEKX

EXAMINATION DIRECT CROSS REDIRECT RECROSS

GARY MOGG 11 22

EXHIBITS IDENTIFIED IN EVIDENCE

EMPLOYER'S A 4 4

EMPLOYER'S B 4 8
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7

g

-4

20

21

22

23

24

PROCEEDINGSE

APPEALS OFFICER SCHWARTZER: We're on record
in the matter of the contested industrial insurance
claim of Gary -- is it Mogg?

THE CLAIMANT: Mogg, yes.

APPEALS OFFTCER SCHWARTZER: Claimant ig
present. He's represented by M=, Swanson,
Representing the Self-Insured Employer, Fitzgeralds, is
Mr. Lavery. This is a Claimant's appeal from a Hearing
Officer's decision. The issue is the February 26,
2008, claim denial.

I received from the Emplover two packets, one
consisting of 24 pages that was dated Getober 24th,
2008, and a supplement that consists of Pagea 25
through 34,

Any obiection?

MS. SWANSON: Yes, 1 don't have any objection
to the firet one dated Gotober 24th, 2008,

APPEALS OFFICER SCHWARTZER: All right .

That's marked and entered inte evidence as Employer'a
Exhibie A,

M5, SWANSON: I do have an objection £o the

second one on several bases, and actually, thesge

objecticons also apply to the supplemental witness lists
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16

17

i8

that were filed ag well.

With respect to the exhibit, the January 30th
ong, it contains mostly witness statements, one, two,
three, four, five, it looks like, as well ag an
unsigned memorandum from someone ak the hotel, a
Mr. Brewer, that's unsigned.

First of all, as to these other witnegses,
none of them are percipient witnesses other than
My. Canner whe provided his percipient witness
statement as part of Emplover’s A af or near the time
of the actual incident. The second statement here iz
just his opinion as to policy as well as the other
witness statements here that are not in affidavie form
or declaration form.

And so my firamt chiection is as to relevancy
because the work comp system ig a no fault system.
Also, based on Employer's responses toe our admission
request, it now becomes a stipulated fact that there's
no employee handbook or manual that specifically
prohibits the act of putting cne's feet up on the desk
e stretch their legs during the work shift, and that's
what all these statements are going towards. But we
have a signed admission that is now a stipulated fact
a8 to that. 50 these are irrelevant on that hasia.

APPERLS OFFICER SCHWARTZER: And, therefore,

{513
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1 I'11 decide how muah weight I'm going to give them.

2 MS. SWANSON: well

3 APPEALS OFFICER SCHWARTZER: Ms. Bwanson, I

4 have another cage at 200,

5 MB. SWANSON: I know, but T would liie to make
6 all my obiections,

7 APPEALS OFFICER SCHWARTZER: So make it quick,
8 M5, BWANSON: okay. 111 speed up. Second

3 obiection, and these were raised the first time we were
10 supposed to go forward at hearing but for Mr. Mocggts

11 dental preblem, and 8o -- becauss these were only filed
1z twe or three days before the February hearing.

13 80, you know, in line with your decision

14 denying Claimant's request for further discovery after
15 the February hearing, that all digcovery and everything
16 should bave been done and riled before by the time of
17 the -- timely by the time of the February hearing, that
18 these statements should also be considered untimely
19 and, therefore, not admissible under that same line of
20 thought.
21 APPEALS OFFICER SCHWARTZER: Okay. They were
22 presented after --
23 MS. SWANSON: No, just thres days before the
24 hearing date.

25 AFPEALS OFFICER SCHWARTZER: They were
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13

12

i3

14

15

16

7

18

24

25

presented three days before the hearing.

M3. SWANSON: Before the February hearing
date.

MR. LAVERY: The hearing date that 4id not Qo
forwazrd.

MS. SWANSON: Right.

KRPPEALS OFFICER BCHWARTZER » Right, I
understand that. I remember. Tim just -~

MR. LAVERY: Just so we’re clear for the
record.

APPEALE OFFICER SCHWARTZER: Okay.

M5. SWANSON: So I would base it on the fact
that they're deemed untimaly.

APPEALS CPFICER SCHWARTEER: ALl rignt. They
were untimely. However, you have had sufficient time
since then to do any investigation that you want with
regard to thig,

MS. SWANEON: Right, and I wanted to do
subsequent discovery, and that was denied based on the
fact that we should have done that timely before
February.

APPEALS OFFICER SCHWARTZER: Mr. Lavery, is
there anything you want Lo say?

MR, LAVERY: Your Honor correctly noted it's

waelighed by adnigsibility. Each of those are part of
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the claims file{ and I have a statutory obligation to
2 submit these documents. The Court's geing to give them
3 the weight that they deem appropriate.

4 APPEALS OFFICER SCHWARTZER: Gkay. With thar
g understanding, I'm marking them as Employer's B and --
[ M3. SWANSON: W®Wait,

7 APPEALS OFFICER SCHWARTZER: Do you have any
8 witnesses?

3 MS. SWANSON: It will just be the Claimant,
i8¢ but I do want to say that they are not part of the

i1 claims file because they're dated the end of January

1z '0%. So they're dated just within a week or so of the

s
La?

hearing date.

1=t
i

APPERLS CFFICER BCHWARTZER: Ch.

1% MR. LAVERY: They were generated in response

16 Lo a regquest by the Employer and were made part of the
17 claims file.

18 M3. SWANSON: W®ell, they were not part of the
19 claims file --

2¢ APPEALS OFFICER SCHWARTZER: So they're part

21 of the claims file now.

22 ME. SWANSON: -- rhat was given to us.
23 AFPEALS OFFICER SCHWARTZER; If you could come
24 here and -. come over hers. Remalin standing by the

2
in

wicrophone and I'11 swear ¥Ou in. Raise your right
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1 hand.

2 Do you solemnly swear or affirm that the
3 testimony you are about to give in thig matter will be

4 the truth and nothing but rhe vtruch?

5 THE CLAIMANT: I do.
& APPERLS OFFICER SCHWARTZER: Please have a

7 seat. Could you state your name and spell your last
a name for the record.

9 THE CLAIMANT: CGary Mogy, M-o-g-g.
14 APPERLS OFFICER SCHWARTZER: And a mailing
11 address, please.
iz THE CLAIMANT: 2379 Cliffwood Drive,

13 Henderson, Nevada B89074.

14 APPEALS OFFICER SCHWARTZER: Thank you very
i5 IR TE) 1IN

16 Mg . Swanson.

17 MS. SWANSON: May I dust ask, we appear to

18 have some witnesses in the room, if they can be

18 excluded during his testimony.

20 APPEALE OFFICER SCHWARTZER: BAny witnesses in
21 the room, Mr. Lavery?

22 ME. LAVERY: Your Honor, I have two potential
23 witnezser. Both are representatives of the Employer .
24 I can obvicusly keep one of them here as a

25 representative of the Employer.
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13

i4

21

22

23

24

25

APPEALS OFFICER SCHWARTZER:
MR . LAVERY: <{orrect.
APPRALE OFFICER SCHWARTZER:
to leave.
MS. SWANSON:
APPEALS OFFICER SCHWARTZER:
witnesses? Excuse me. I'm sorry.
MS. SWANSON:
APPEALS OFFICER SCHWARTZER:
people that you have?
ME. LAVERY: 1It's Mr.
APPEALS OFFICER SCHWARTZER: Al}
one are you keeping as a representative?
MR. LAVERY:
APPREALSE OFFICER SCHWARTZER:
Mr. Cashman?
ME . CAZPMAN: Right hers,
APPEALS OFFICER SCHWARTZER:
to Mr,

Lavery. Pleaze wait cutside.

MR. CANNER: No problem,

APPEALS OFFICER SCHWRRTZER: Al)

Ma . BSwanson.

S, SWANECN: Thank you.

177
/11

Just
The other one has

If they're supervisory.

Who are the

If they're szupervisory.

Who are

Cashman and Mr,

I'1l keep Mr. Cashman here.

Who'e

your Honer.

Have a seat next

One .

the

Canner.

right. Which

right .

10
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DIRECT EXAMINATION

2 BY MS5. SWANSON:

3 Q Mr. Mogg, on January 27th, 2008, where were

4 you employed?

g A At the Fitzgerald Hotel and Casinc.

& o] End in what position?

7 -1 Surveillance inspector.

& 2 And as a surveillance inspector can you

9 briefly describe what your job duties consist of?

L0 J:3 Briefly, watch the monitors. ‘There's a wall
11 that has -- I think it's 38 of them, two on the desk,
12 two on the desk. There's btwo station deska, VCRe to
13 the right; one, two, thrse, fouy, or five five-inch,
14 twa more five-inch. I was on Station 1. Sheldon

15 Carner was on Station 2.

18 G All right. So backing up, is it my

17 understanding that a surveillance inspector is what we

18 commonly refer to as the eye in the sky in the casinos?

1% A Yeg, ma'am.
24 Q Okay. just to make that clear.
21 Angd how long had you worked For the Fitz when

2z this accident happened, approximately?
i3 B R littie over a year.
24 APPEALS CFFICER BCHWARTZER: Now, I'm BOYTY.

25 Fitz is Fitzgerald?
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1 M5. SWANSON: Oh, Fitzgerald. I'm saTYY.

2 APPEALS OFFICER SCHWARTZER: Thank you. 8o it
3 was a little over a vear?

3 THE CLATIMANT: Yes, ma‘am.

5 BY MS. SWANSON:

& Q All right. And how many hours was & normal
7 shife?

g A Eight hours.

g Q Ckay. BAnd during that eight-hour shift ware

1¢ you allowed to leave the location vou were at for lunch
11 or breaks, et cetera?
12 A No. We were nob allowed breaks. We went to

13 the cafeteria, got our food, returned to the room. If

14 we had Lo g0 to the bathroom, we went to the bathroom,
15 returned to the room.

16 2 Okay. So you were required to even eat your
17 lunch at your stavion?

18 A Yes, matam.

1% o CGkay. And you were assigned a particular

20 station in this room?

21 A At that time, ves,

22 Q Okay. And during a normal shift at that time
23 I believe vou maid. but I just want to make it clear,
24 that there were always two surveillance inspectors at

a5 any given time during a shift?

1Z
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1 A For the most part, yes.

2 o] Ckay.

3 A Ocrcaszionally there was only one.

4 e} A1l right. Now, we're here today about an

5 accident you had while working at the Fitzgerald on

& January 27th, 2008.

7 Can you explain to us what happened?

a A It was about an hour and a half left in my

9 shift, and instead of taking a break, we had new chairs
i0 that were just ordered by Greg Brewer, who was the

11 manager, and they were on casbers. I went to swivel

12 and put my feet up to get something, and the chair

13 bucked and threw me down on the ground. I tried to

14 catch myself and couldn't.

15 2 Which dirgction did you fall off the chair?
16 A To the left,
17 Q Okay. And what was the purpose of your

18 putting your feet up on the desk?

19 A To get some circulation in my legs.

20 In} Okay. And this was how far inte your shift
21 already?

22 A Six and a half hours.

23 Q Ckay. Now, if the chair hadn't of thrown you
24 back, back and on the ground, if you had gotten to the

25 point where you wers able to rest your feet on -- first

13
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1 of all, what part of the desk were yYou going Lo rest

2 youy feet on?

3 A The corner.

4 Q Okay. And if you had been able te get into
5 that position, did it obstruct your view of the

6 monitors you were assigned to wateh?

7 A Absolutely not.

8 MR. LAVERY: Your Honor, I'm going to obiect.
£ It calls for speculation. Since he never got to that
10 point, he can't testify as to whether or not he could

11 or could not sea.

12 M3, SWANSON: Well, let me ask thig.

13 APPEALS OFFICER SCHWARTZER: You can lay a
14 litrle --

15 ME. SWANSON: I'11 lay a foundation. Thank
i6  you.

17 . APPEALS OFFICER SCHWARTZER: -- Eoundation.

18 BY MS. SWANSON:
18 Q Had you done that before during your shift in

29 terms of propping your feet up on the corner of your

21 dagk?
22 A Yes, I nad.
23 Q Okay. ©n the prior occasions that you had

24 done that did it obstruct your view of any of the

258 monitors you were assigned bo watch?

14

JOINT APPENDIX Page 114



1 A Absolutely not,
2 o] Ckay. 8o going back to the actual accident,
3 describe physically what you were feeling and what was

4 happening with your body.

E A After I hit the floor?
& Q Well, during and after.
7 A well, as I was raising my legs, left leg

8 first, I went right leg and the chair seemed to buck.

] I fell to the left, landed on my left elbow and my left

10 side.
11 3 Ckay.
12 - I laid theve for a couple minutes. Shelden

i3 Canner said, "Are you okay?”

14 I said, "I don't Know.®

15 G 50 Sheldon -- pkay. I'm sorry. I didn't mean
1& te interrupt you. Okay.

17 A And it took me a few minutes to get up nolding
18 my side, my arm, because it landed on -- it's a tile

19 floor.

20 Q Ckay. And did you finish your shifr?
21 A Yeg, I did.
22 Q Okay. And you had how much longer to go on

23 that particular shift?
24 A An hour, hour and a half.

25 Q All right. bAnd your co-worker was Sheldon
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19

20

Canner?
A Yes.
Q He was the only other person present in the

room at that time?
A Yes, ma‘am.
Q Okay. And physically in the room ho& far away
would he have been from you?
A Approximately eight feet.
Q Okay.
A Maybe ten.
s Okay. Does he observe the same ser of
monitcrs or is that divided?
A Wo. It's like part of the -- half of the room
and nalf of the room.
o] Okay. Now, who provided that chair for you?
-MR. LAVERY: Object to the rélevance, your
Honor,
APPEALS OFFICER SCHWARTZER: Overruled.
Co ahead. You can answer if, if vou Know.
THE CLAIMANT: Greq Brewer,

BY ME. SWANSON:

Q Bagically it wag the Employer., Ir was an
Employer provided chair.

A The Bmployer.

e} Ckay. And was it gimilar to the other chairs

16
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i in that area during the past year that you had been

2 working there?

3 A No.

4 MR. LAVERY: fame objection.

3 MS. SWANSON: Okay.

& APPEALS OFFICER SCHWARTZER: Your chiection's

7 noted. Overruled.

8 And you said no?

3 THE CLAIMANT: No.

10 BY M8, SWANSON:

11 Q Ckay. Do you know why?

12 MR. LAVERY: (alls for speculation, your

13 Honor .,

14 M5. SWANSON: If he knows.
i5 APPEALS OFFICER SUHWARTZER: If he kpows.
16 THE CLAIMANT: I do know.

17 BY MS. SWANSON:

i8 Q Ckay. Please answer then.

i% A The old chairs were more of a lounge type.

a0 These were more of an executive chair that I voted not
21 Lo get.

23 G And earlier you said they were relatively new
23 chairs at that time?

24 A Yes, ma'am,

25 ] How many of these new chairs were crderesd?
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] . .

1 A Twe .

2 2 Two? Ckay. Now, were yvou able to return to

3 work at all after this accident?

; 3 MR. LAVERY: Object to the relevance.

: 5 M3. SWANSON: I'm laying a foundation with
hm 6 that gquestion.

1 7 APPEALS OFFICER SCHWARTZER: Regarding what?

8 The issue ig claim denial.

3 MS. SWANSON: The chair, going back to tha
19 chair,

11 APPEALS OPFICER SUHWARTZER: Well, then just
é 1z discuss the chair,

| 13 BY ME. SWANSBON:

y" 14 3 Okay. At any time after that day of the

é. 15 accident had you had a personal occasion to view that
; e chair again?

17 MR. LAVERY: Obiject to the relevance, your

; 18 Honor. We're here to determine whether or not he was
19 hurt within the course and scope of his emplovment.
20 whatever he did after that date is not relevant to that
E' 21 isaue.

3 s ME. SWANSON: Well, except in the appeals

23 mems - -

b
i

g

24 APPEALS OFFICER SCHWARTZER: Mg, Swanson?

1 25 ME. SWANSON: - and things they're saying

JOINT APPENDIX Page 118



10

1L

12

i3

i4

15

lé

i7

that that chair -- that nothing was wrong with the
chair, the chair had been put back into use in that
room that they were working in, et cetera, et cetera.
50 it is important.

APPEARLS OFFICER SCHWARTZER: Are you trying teo
say that it wasn't put back into use?

MS. SWANSON: Right, yes.

THE CLAIMANT: t was discarded.

MR. LAVERY: Your Honor.

APPEALS OFFICER SCHWARTZER: Excuse me.

MR, LAVERY: I'm going to obiect and move to
strike,

APFEALS OFPICER SCHWARTZER: There's no
question and your answer has to be stricken.

Why don't you get to that point.

MS. SWANSON: Okay.
BY MS. SWANSON:

G Yes., To your personal knowledge had that
chair that you had the accident with sver besn brought
back into that room for uss by --

23 oy,

MR. LAVERY: Your Honor, again I'm going to
have to objent beczuse sven if ir wasn't, it's a
subseguent remedial measure which would be

inadmissible. So either way it doesn’'t matter.
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L MS. SWANSON: It's not a subsequent ramedial
2 measure because I'm not talking about 5if it was Fixed
3 Qr not.
4 APPEALS OFFICER SCHWARTZER: Well, actually,
5 there is an argument to be made on Mr. Lavery's behalf
6 regarding that. However, It'm not going te count what
7 he says in the hearing memorandum. So it's really
g irrelevant .
9 BY MS5. SWANSON:
10 Q Ckay. As you know, your claim was denied on
1L the basis that you deviated from the course and scope
12 of your employment and that you willfully injured

13 yourself .

id Yourre aware of that?

15 A Right.

16 Q A1l right. GSo first regarding the deviation
17 -- and with all the objections, I'm sorry, this may

18 have been asked and answered already, but you did
19 testify earlier that you had done that in the past; is

20 that correct?

21 A Yes, matam.
22 9] Okay.
23 APPEALS OFFICER SCHWARTZER: 2And just to be

24 clear, done what in the past?

25 MS. SWANSON: I'm soryy.

26
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1 THE CLAIMANT: Put my foot up on the corner of
2 the desk,

3 APPEALS OFFICER SCHWARTZER: Okay .

4 BY ME. SWANSON:

5 o Ckay. And on those prior sccasione it had not
g caused you Lo be unable to view the monitors that you

7 were requested -- that was part of vour job duty in

8 that position?

9 MR. LAVERY: Asked and answered.

10 THE CLAIMANT: Absclutely not.

1% MS. SWANSON: Okay. Aall right.

12 APPEALS OFFICER SCHWARTZER: The objection is

L3 overruled. He answered.

14 MS. SWANSON: Okay.

15 MR, LAVERY: Twice.

6 BY MS. SWANSON:

17 Q Did you have any intention to willfully and

18 intentionally injure yourself that day?

13 A Absolutely not.
20 Q Qkay. Did you do anything to your knowledge
21 that would have intentionally caused you Bo fall

22 backward chat day?

23 A Ho .
24 Q Okay. What are you seeking here today?
25 A To have my medical reinstated and the therapy

21
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i8

18

20

that should have happened.
o] For your ¢laim to be accepted?
B My claim to be accepted.

ME. BWANSON: (Okay. I*1l pass

the witness.

APPEALS OFFICER SCHWARTIER: Mr. Lavery.

MR. LAVERY: Thank you, your Honor,

CROSS-EXAMINATION
BY MR. LAVERY:
Q You said that you had the abil
and leave the voom to go to iunch; is ¢
ME. SWANSON: Obiection. That
testimony .,
MR. LAVERY: He can tell me.
it was right. He can tell we whether i

wrong without Counsel testifying for hi

Lty to get up
hat right?
misstates his
I asked him if
t*s right or

m.

AFPEALS OFFICER SCHWARTZER: fThe objection‘s

neted.  It's overruled.
Go ahead. If that‘s not corre

him 1E'3 not correct.

o, just tell

THE CLAIMAKTY: No. We could go get our lunch

and bring it back.
BY MR. LAVEERY:
2 Ckay. By getting your lunch,

physically stand up, lsave the surveill

You can actually

ance room, and

[
3%

JOINT APPENDIX

Page 122



go to a room somewhere?

1 About 20 feet away, get our food, and come
back .

G Okay. 8o is it in the same surveillance room
or you actually leave the gsurveillance room and go to
another room?

A We're in a hallway. They're in the hallway
for the team members, as i1t's referred to.

O Oxay. 5o the bottom line is you can stand up
out of s chair and walk somewhere else to get your

lunch and come back; correct?

A Yes.

G Ckay. And I believe you said you could do the
same thing if you needed to use a restroocm; correct?

x Right. There's no restroom in the room,

Q All right. 3o you'd acrually have to

physically get up, walk out of the room, and go
somewhere else; correct?

)% Absolutely.

Q Okay. HNow, in response to your counsel's
question or guestions, yeou indicated that -- and these
were your words Decause I wrote them down -- instead of
taking a break, you decided to put your feet up on the
corner of the table; correct?

A Correct, asg you did.

by
[
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1 Q Okay. So you had the opticm of taking a break
Z and doing something other than what you did; correct?
3 A Taking a break, going to the bathroom, going

4 to the TMDR where we're not supposed to hang ocut.

g APPEALS QFFICER SCHWARTZER: I'm soYYy. Thea
[ T™M~ -~ what is that?
7 THE CLAIMANT: It's called the TMDR. JE's the

8 lunchroom for all the employvees.

E APPEALS OFFICER SCHWARTZIER: oh, okay.

15 THE CLAIMANT: That's where we get sur food,
11 hut we are not allowed to be in there, associate in

1z there. People aren't supposed to know us, but they do.
i3 APPEARLS OFFICER SCHWARTZRR: 7T didn't

14 understand the abbreviation. That's all.
15 THE CLAIMANT: Surveillance is supposed to be
16 secref

L7 APPEALS OFFICER SCHWARTZER: All right,

18 It's T -~

ot
1o

THE CLAIMANT: TMDR, team member dining room.
20 APPEALS OFFICER SCHWARTZER: Ckxay. ‘Thank you.

21 Tive haard of #Da.

22 THE CLATMANT: EhR?

23 APPEALS OFFICER SCHWARTZER: Yeg, EDR.

24 THE CLAIMANT: Correct, employee dining room.
25 APPEALS QFFICER SCHWARTZER: Right.
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11

12

13

14

23

24

25

THE CLAIMAMNT: Fitzgerald's calls them team
menbers.

APPEALS OFFICER SCHWARTZER: All right. fThank
you. Mr. Lavery.

BY MR. LAVERY:

] The chair you're sitting in, is it on wheels?
A The one I'm sitting in now?
o} Mo, the chair you were sitting in at the time.

A Absolutely.
@ Okay. So if I understand your testimony
correctly, you're sitting in a chair looking at a bank

of monitore; is that correct?

A Yes .

Q Ckay. Your intent was to stretch your legs;
correct?

A Yes.

9] Okay. So you couldn't extend vour legs in

front of you in this rolling chair?

A Stretch my legs, get some blood circulating in
them, because when you're in a seated position, the
blood gees down to your feet. They and up gertiny
aumb.  If you've sver worked in surveillance YOU KIOW
what it's like; dark, dirty, dingy.

ME. LAVERY: Okay. Your Honor, I'm going to

move Lo strike as nonresponsive.

25
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13

14

15

22

23

24

BY MR. LAVERY:

o My question was, you couldn't extend your legs
in front of you to stretch vour legs, to extend your
lege in front of vyou?

A Only a little bit because there was a row of
wooden tape holders behind there and a case next to me
that had the VCR and the DVD player and all of this.

So you could only move so much.
¢ Were you sitting up against the wall? Were

you physically face up against the wall watching these

monitora?
A No,
e} Okay. How far back from the wall wers you?
A From the wall of monitors?
s Yes.
A To about right here.

APPEARLE OFFICER BUHWARTZER: Ckay. HNow ~-
THE CLAIMANT: From this wall. So what is
that?

8Y MR. LAVERY:

% il feet? 15 Feet?

A 12 feetr.

G S0 you're 12 feet away from the monitors?
A And I think tha room is 18 feet wide.

g Okay. VYecu've got a table in front of you?

26
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A Right.

o] Correct? Your legs are under the table?

A Yes.

2 S0 again, you can‘t extend your legs under the

table if you want to stretch your legs?

A To a point, ves.

Q Is there anything that prevents you from
extending your legs in front of you?

A The case behind me where you would back the
chair up into the case.

G You'll agree with me that I have a table in
front of me; correct?

A Yes.

o] Okay. You'll agree with me that ['m sitting
in a rolling chair; correct?

A Yes.

Q Ckay. You'll agree that I ran extend my legs
without the chair ever moving; correct?

A Correct, hut have you ever been in a
surveillance room in the Fitzgerald's?

0 Sir, this is --

APPEALS OFFICER SCHWARTZER: Okay. He gets to
ask the questionsg.
THE CLAIMANT: There is --

APRERLS OFFICER SCHWARTZER: Not YO

27

JOINT APPENDIX

Page 127



1 MR, LAVERY: Move to strike at thie point,

2 your Honor, as not responding to a question,

3 APPEALS OFFICER SCHWARTZER: Okay. 1If it's
4 something -- if it's something that your counsel feels
5 has to be further explained she'll ask -- she'il have a

6 thance to ask you some further questiens, but right now
7 just listen to his guestion and answer the gquestion.

8 THE CLAIMANT: Okay. The answer is my legs

9 would be cbstructed to be stretched out.

10 BY MR. LAVERY:

L1 Q How high are these -- how high is the chair up
12 off the ground that vou were sitting in?

13 A Oh, average, two foot, I guess.

14 ] Okay. and vou've looking at a bank of

15 monitors in front of yvou; correct?

16 A Yes .

i7 e} How low ig the lowest monitor?

18 A About two foot off the floor.

1E 2 Okay. 8o you're essentially locking straight

20 at it? You're sitting in a chair that's two feet off
21 the ground and the monitors are two feat off the

23 ground, and you're essgentially looking straight at icv?
23 A Weli, the hottom row is a lictle bit

z4 obstructed because of the stuff on the desk.

25 Q S0 if there‘s things on the desk they would

a8
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1 chetruct your view of the monitecr? s that what you

2 just said?

3 A To a point, ves.

4 6] Okay. And when we say "monitor® we're talking
3 essentially about a small television; correct?

& A Yeah, basically. I think they're 19-inch that
7 are on the wall,

8 Q How many are them are there? How many are you

9 looking at?

10 A How many was I looking at?

11 s Tes, at any given point.

12 A 16.

13 (o] 4-by-47 Four acrogsg and four up starting two

14 faet off the ground and going up?

15 1 Approximately.

16 8] Iz that a fair characterization?

17 A Approximately.

18 Q OCkay. And if there's things on the desk that

19 ochastruct your view sitting in the chair, what prevents
20 you from standing up to lock at the monitor?

21 A Itve dones that many occasicns.

22 Q Okay. SZo if you needed or wanted to stretch
23 vour lege and get the hlood flow, you could just

24 simply --

25 A But where does the blood flow when you stand

29
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3 . .

k 1 up?

i3

f 2 Q Sir? Bir, let me finish my quesation, please.

s

1 3 If you wanted to stretch your legs and get the

1
ﬁ 4 blood flow, you could stand up; correct?

5 A Stand up does not get the blood flowing.
?. g Q Sir, is my statement correct?
? A ¥o, it's not.
1 8 APPEALS OFFICER SCHWARTZER: He's saying no.
is
] g THE CLATIMANT: It's not.

g EY MR. LAVERY:

1i Q Then answer my guestion a8 no.
12 A No.
3 13 Q Thank you,
; 14 A Geez.
i_ 1s APPEALS OFFICER SCHWARTZER: Counsel and

i 18 Mr. Mogg, both of you just calm down. And that's all

17 you had to do is say, "No, it's not correct."

18 THE CLAIMANT: T tried.
% 13 ARPEALS OFFICER SCHWARTZER: Qkay.
? 20 THE CLAIMANT: And he kept forcing the issue.
;; 21 APPEALE OFFICER SCHWARTZER: Well, that's
?I 22 cross-examination. Mr. Lavery,
23 MR. LAVERY: Thank you, vour Honer.

4 BY MR. LAVERY:

25 ¢ This happened on January 27th; correct?

3G
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i A Correct

2 Q Why did you wait until January 29th to Fill

3 out an injury reportg?

4 A 1 didn't. 1 called in the next day, the 28th,
5 when I couldn't return to work. Called security. I

8 think I called ocur supervisor or something, Sylvia

7 Sinclair. Her statement should be in there.

8 Q Okay. You called the next day?
S A Yes, &ir.
10 2 Ckay. Why didn't you report it on the day

1t that it happened?

12 A Because I went home.

13 Q You still had a couple hours left in your
14 shiftt, didn't you?

15 A About an hour and & half, veah .

16 Q You know where to go to report an accident:

i8 A Well, Sheldon said he would do his report. We
149 have a tape of it. T didn't think I would need te

240 except for that I didn‘t return to work, could nob

21 rarurn to work.

22 ARPFEARLS OFFICER 3CHWARTZIER: MHave a tape of
23 what?

24 THE CLAIMANT: The room.

25 APPEALS OFFICER SCHWARTZER: You have a rape
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2 THE CLAIMANT: The surveillance room is
3 recorded. There ig a tape of the acrual fall. I've

4 seen it. I dom’t know why --

5 MR. LAVERY: It should have been sent to vyou.
6 THE CLAIMANT: -- they haven't prepared it.

7 MR. LAVERY: You should have it.

8 AFPPEALS OFFICER SCHWARTEZER: I don't have it.
k) ME. SWANSON: Excuse me. I don‘t have it

10 aither.

11 MR. LAVERY: 1I'll make it available to both of
1z you. I told you the last time we were here that there
13 wag a tape of available.

14 MS. SWANSON: [ don't recall.

15 APPEALS OFFICER SCHWARTZER: Well, first of

ig all, I den't know. Were vou here the last time?

17 ME. LAVERY: VYes, I wasg.
18 ME. BWANSON: Yes, he was.
g MR. LAVERY: Absoclutely I was.
29 ME. BWANSON: But I do not recall a tape.
21 ME. LAVERY: &hsolutelv,
1 22 M5. SWANSON: The statute requires that the
23 Emplover/Insurer must producs --
24 APPEMRLS OFFICER SCHWARTZER: Ckay.
25 ME. SWANSOMN: -- everything within the first

32
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L7

i8

22

23

24

30 days.

MR, LAVERY: I understand.

AFPEALS OFFICER SCHWARTZER: Ms. Swanscn, you
don't want the tape?

ME. SWANSON: No, I'm not saying that.

APPERLS OFFICER BCHWARTZER: I would like to
see the tape.

M3. BWANSON: This is my first knowledge of
the tape. 350 yves, I think he needs to see the tape.

MR. LAVERY: Well, that's not an accurate
characterization because -- I'm not going to -

APPERLS OFFICER SCHWARTZER: I don't know what
went on betwsen the two of you.

MR. LAVERY: I'm not gocing to have that
wonvergatisn. That's correct.

APPEALS OFFICER SCHWARTZER: But I do know
that I don't have the tape, and I would like the tape,

MR. LAVERY: I will be more than happy to make
that available to you.

MS. BWANSON: I don’'t see mention of a tape in
YOour appeal memo.

AFPEALS GFFICER SCHWAE%ZER: You will provide
it.  Thank you.

ME. LAVERY: Be more than happy to,

Absolutely.

33
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12

i3

is

16

17

23

24

25

APPEALS OFFICER SCHWARTZER: Thank you.

THE CLAIMANT: (raig Brewer's statement --

APPEALS CFFICER SCHWARTZER: COkay.
¥Mr. Lavery.

MR. LAVERY: Your Honor, given the Fact that
the tape exists, I don't want to deprive Counsel or the
Couxt of the opportunity to review it before we proceed
any further, and I‘ve got two witnesses that we're
probably not going to get through before thiz time
aliotment is set. I can finish with thig witness in
just a minute and give everybedy the opportunity to
review that before we proceed any further,

APPERLS OFFICER SCHWARTZER: Would you like to
see the tape before you --

MS. SWANSON: Well, firstc, I don't -- I'm not
sure how to answer that,

APFEALS OFFICER SCHWARTZER: Well, take a
moment and think about it,

MS. SWANSOR: Okay. Can I consulbt with my
client a moment?

APPERLS OFPICER SCHWARTZER: aAbsolutely. I'11
go off record for a moment.

M5, SWAREON: Thank you.

{Discussion cff the record)

APPEARLS QFFICER SCHWARTZER: I'm back on

34
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1 record now.

2 : MS. SWANSON: All right.

3 APPEALS OFFICER SCHWARTZER: Ms. Swanson?
4 M8. SWANSCOK: Yes. I discussed it with

5 Mr. Mogg because he had said that he saw it. 8o

6 without waiving any obiection as to timeliness, I do

i want Lo see that tape, and I don't want to deprive the
8 Court of seeing it either at this point since it was

9 mentioned, though I do have a few follow-up gquestions
10 for this witness if Mr. Lavery's concluded his cross
11 here.

12 MR. LAVERY: Well, at this point I'm not sure

13 that T am concluded,

i4 M5. SWANSON: Okay. All right,
15 MR. LAVERY: B8ut rather thap --
16 APPEALS OFFICER SCHWARTZER: Not sure if you

17 are concluded?

i8 MR. LAVERY: Well, again, if we're going to go
19 through this review of the tape, then rvather bthan

20 reopen what we're doing, I would prefer to stop at this
21 polint and give everyvhody --

22 APPEALS OFFICER SCHWARTZIER: How long do you
23 thipk it will take to get the tape?

24 MR. LAVERY: A week tops. I‘11 have it to you

25 by Friday.

i
%11
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1 LPPEALS OFFICER SCHWARTZER: Do you have your
2 calendars?
3 MS. SWANSON: T don't. I'd have te -- I can

4 jusk call my secrerary.

5 THE CLAIMANT: Ig that the 7th?

& MR. LAVERY: Whatever works for --

7 THE CLAIMANT: No, the dth.

8 MR. LAVERY: -- Counsel and the Court, I will

& make myself available for.

10 APPEALS OFFICER SCHWARTZER: Okay. Because,

it you know, part of the problem is I don't have a

12 secretary for a little while.

13 (Off the record)

14 APPEALS OFFICER SCHWARTZER: After

15 off-the-record discussion with the parties, Mr. Lavery
i6 will provide the tape, and this matter is continued

17 until May 14th at 4:00 o'clock.

i8 And pleage be prepared. T will continue with
19 the hearing until we're finished. 8¢ it could go way

20 past 5:00. Okay?

21 ME. SWANSON: OCkay.

22 APPEALS OFFICER SCHWARTZER: Thank YR L I
23 going off record.

24 {Proceedings concluded at 1:57 p.m.)

25 % w
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