SuPREME COURT
OF
NEvabpa

(©) 19477

\IN THE SUPREME COURT OF THE STATE OF NEVADA

IN THE MATTER OF THE ADOPTION " No. ADKT 0435
OF RULES FOR FORECLOSURE - |
MEDIATION

ORDER AMENDING FORECLOSURE MEDIATION R ES

WHEREAS, on June 30, 2009, this court adopted rules for the
Foreclosure Mediation Program established by AB 149, and has
subsequently amended those rules as necessary; and

WHEREAS, on November 5, 2015, the Foreclosure Mediation
Progrém-Adwsory Committee submitted recommendations to this court to
amend the Foreclosure Mediation Rules to comply with the new legislation
Senate Bill 512; and

WHEREAS, this court has concluded that further amendment
of the rules is warranted, accordingly

IT IS HEREBY ORDERED that the Foreclosure Mediation
Rules are amended as set forth in Exhibit A.

IT IS FURTHER ORDERED that this amendment to the
Supreme Court Rules shall be effective 30 days from the date of this order.
The clerk of this court shall ’cause a notice of entry of this order to be
published in the State Bar ef Nevada’s official publication. The clerk shall
publish this order by dieseminating copies of it to all subscribers of the
advance sheets of the Nevada Reports and all persons and agencies listed
1n NRS 2.345, and to the executive director of the State Bar of Nevada.
The certificate of the clerk of this court that she has accomplished the

above-described publication of notice of entry and dissemination of this
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order shall be concluswe evidence of the amendment and publ1cat10n of
the foregoing rules

" It is so ORDERED.

/’j&mu@u:@\ ,CJ.

‘ Hardesty
_ D’?é J.
Douglas/ :
Oﬂﬁt——— .
Saitta
pf‘dmw J.
Pickering

cc:  Hon. Brian Sandoval, Governor
All District Court Judges
Laurence P. Digesti, President, State Bar of Nevada
Kimberly Farmer, Executive Director, State Bar of Nevada
Board of Governors, State Bar of Nevada
Clark County Bar Association
Washoe County Bar Association
First Judicial District Bar Association
Nevada Justice Association
Legal Aid Center of Southern Nevada
Nevada Legal Services
Washoe Legal Services
Volunteer Attorneys for Rural Nevadans
Nevada Association of Counties
Nevada Bankers Association
Nevada Land Title Association
Administrative Office of the Courts




EXHIBIT A

AMENDMENT TO FORECLOSURE MEDIATION RULES

I. SCOPE OF RULES

Rule 1. The State of Nevada Foreclosure Mediation Program.

1. Authority and scope. Pursuant to the jurisdictional authority
provided by Chapter 107 of the Nevada Revised Statutes and the Nevada
Supreme Court’s inherent power to create rules for the efficient
administration of justice, these rules are enacted to apply to the mediation of
any [ewner-oceupied—residential foreelosure—arising—from—the
reeordingof a—netice—of-default—and eleetion—to—sell] LL:gL_ei’aL].__L_o__;

9) imminent default and a documented financial hardship rel to an
owner-ocgugiegl residence on or after July 1, 2009.

2. Purpose. The purpose of these rules is to provide for the orderly,
timely, and cost-effective mediation of owner-occupied residential foreclosures
which shall take place within 135 days following actual receipt by the
Administrator,j or designee, of the mediation fee and required documentation
provided on behalf of the lender. The State of Nevada Foreclosure Mediation
Program (hereafter referred to as the Foreclosure Mediation Program)
encourages deed of trust beneficiaries (lenders) and homeowners (borrowers)
to exchange information and proposals that may avoid foreclosure.

3. Availability of program. Subject to limited exceptions set forth in
Rule [8(5)] 11 hereafter, the Foreclosure Mediation Program is mandatory
when the grantor or person who holds title of record of an owner-occupied

residence timely completes enrollment.
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4, Time. For purposes of calculating time unde} these rules, 6(a) and
6(e) of the Nevada Rules of Civil Procedure (NRCP) shall apply. These rules,
as amended, apply to all mediations that have not yet been conducted by the

mediator.

5. Recording. The mediation session(s) shall not be recorded.

Rule 3. Presiding Mediator.

1. Authority. A foreclosure mediation must be conducted by either a
senior judge, Supreme Court settlement conference judge, or other person
designated by the Supreme Court. The presiding mediator shall have all
requisite authority to conduct the foreclosure mediation. The mediator shall
schedule each mediation to conclude within 90 days of receipt of the
assignment and shall notify the Administrator, or designee, of the outcome of
each mediation.

2. Assignment of presiding mediator. No later than 10 days after
receipt of the Enrollment Form, and the fees from both parties pursuant to
Rules 5 and [8(2)] 8(3)Db) herein, the Administrator, or designee, shall
randomly select and assign from the applicable geographic area a mediator to
preside over the mediation. The assigned mediator will have 2 business days
after receiving the assignment to determine and notify the Administrator, or ‘
designee, of a conflict requiring his or her recusal. Upon such notification, the
Administrator, or designee, shall immediately and randomly select another
mediator to conduct the mediation. The Administrator, or designee, may

direct a mediator to cluster several mediations for a lender. Upon final
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selection of a mediator, the Administrator, or designee, shall send notice of
the assignment to the parties.

3. Panel of mediators. The Administrator, or designee, shall maintain
a list of mediators by geographic area available to hear foreclosure
mediations. The list shall include all senior judges, Supreme Court
settlement conference judges, and other persohs who are appointed by the
Court to serve .as presiding mediators in the Foreclosure Mediation Program
and are qualified pursuant to subsection 4 herein.

4. Mediator qualifications.

(a) Mediators must meet the following minimum qualifications:

(1) Be licensed to practice law in the State of Nevada; or
(2) Be an experienced mediator. For purposes of this subsection,

an experienced mediator shall mean an individual who has participated in a
mediation training program consisting of at least 40 hours of classroom and
role playing and has conducted 10 mediations as a co-mediator or sole
“mediator. |

(b) Additionally, all mediators must participate in an approved annual
continuing education [presram] of at least 4 hours and consisting of
education in deeds of trust, promissory notes, loan modifications, Nevada
foreclosure laws, and such other topics as determined necessary by the Court.

(c) The Court, for good cause shown, may waive the minimum
requirements set forth herein.

5. Appointment of mediators.

(a) The Administrator, or designee, shall solicit and provide the Court
with the names and qualifications of persons who have applied to become

mediators. The Court shall review the qualifications and approve, deny, or
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continue the applicant’s request to serve as a mediator. The term of
appointment shall be 1 year.
(b) The list of Court-approved mediators shall be maintained by the
[Administrator:] Administrator, or designee. | |
(c) The Court-approved mediator must sign an FMP Mediator Code of

Conduct annually or as needed.

II. PARTICIPATION IN THE FORECLOSURE
MEDIATION PROGRAM

Rule 7. Eligibility for the Foreclosure Mediation Program. .
1. The program applies to any grantor or person (homeowner) who

holds the title of record and is the owner-occupant of a residence [as—%e‘

: ed] who
is in any (1) default or (2) imminent default and has a documented financial
hardship, related to an owner-occupied residence on or after July 1, 2009. For

purposes of these rules, an owner-occupant includes the trustee of a revocable
or irrevocable trust if the trustor or a beneficiary of that trust resides in the
residence at the time of the recordation of the notice of default and election to
sell. In such e&ent, the trustee of the trust or his authorized representative
shall represent the owner-occupant at the mediation and must execute all
documents and forms required of owner-occupants by these rules. |

2. “Owner-occupied housing” means housing that is occupied by an_

owner as his or her primary residence. This term does not include ‘any time-

ADKT 435 EXHIBIT A PAGE 4



share or othei* property regulated under NRS Chapter 119A, and/or a
foreclosure initiated by a homeowner’s association under NRS Chapter 116.

3. A Certificate from the Administrator, or designee, must be recorded
prior to a trustee’s sale being conducted on any owner-occupied housing. The
Certificate may be requested by the trustee and, if requested, may be issued
by the Admin'}strator, or designee, on any residential property for which
enrollment was not completed. However, there is no requirement that a
Certificate be issued and recorded prior to a trustee’s sale being conducted on
any type of property other than owner-occupied housing. Any program-issued

certificate is considered confidential until recorded.

Rule 8. [Notice-of Pefault-and] Enrollment in Mediation.

1. A grantor or person who holds title of record of an owner-occupied
residence ma rticipate in the Foreclosure Mediation Program by enrolling:

a) U on_reco ndation of a housing counselor or housing agen
approved by the United State Department of Housing and Urba
Development (HUD) pursuant to Rule 8(2); : ‘

(b) Upon receiving a notice of default and election to sell pursuant to
Rule 8(3); |

(c) Upon service of a complaint for judicial foreclosure pursuant to 5 ule
9:0r

(d) Upon mutual agreement of the parties pursuant to Rule 10.

2. Pre-foreclosure.

(a) Prior to September 1, 2015, each beneficiary of a Nevada de ed of
rust shall submit the Administrator, or design an address, phone

number, and email address for receiving notice of enrollment pursuant to this

section on a form provided by the Administrator, or designee.
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The  grantor, or 0 o _holds title of record, mayv enroll i
mediation when in imminent risk of default and has a documented financial

hardship. In order to proceed with enrollment under this paragra he
grantor must provide to the Administrator, or designee:
(1) the completed Enrollment Form;

(2) the fee required under Rule 5;

(3).a_certification by a housing counselor or housing agency
approved by HUD (HUD Referral Form) that the grantor:

)h documented financial hardship; and
(ii) is in imminent risk of default.
c) A n as the Administrator, or designee, receives all document
specified in Rule 8(3 the Administrator, or designee, will notify the
beneficiary of enrollment via certified mail at th ress provide rsuan

to Rule 8(3)(a). If the beneficiary has not registered with the Administrator,
or designee, the Administrator, or designee, shall make the best effort to
contact the Qeg? eficiary using the contact information on the HUD Referral
Form. |

(d) Within 10 days of notification by the Administrator, or designee, of

enrollment, the beneficiary shall prepare and submit a completed copy of the

enrollment form, and the fees ired in Rule 5 herein. Any d by th
benefici in providing the required documents and information to the

Administrator, or designee, sh tend the time for mediati t forth i

Rule 1(2).
(e) As used in this section:

1) “Financial hardship” ans a documen event that would

trust secured bz owner-occupied housing, including, without limitation:
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(1) The death of the borrower or co-borrower;

(ii) Serious illness;

111) Div r separation;

iv) Job transfer of more than 60 miles, while maintaini

the same home as primary residence;

v loss or reduction in . or

(vi) Any _other event that would prevent long-term

payment.
(2) “Imminent risk of default” means the inability of g grantor or
the person who holds the title of record to make his or her mortgage pa nt

within the next 90 days.
3. Notice of default.

() Any trustee or other person presenting a notice of default and
election to sell for recording in the Office of a County Recorder shall, no later
than 10 days from presenting the Notice of Default for filing, send by certified
or registered mail, return receipt requested, to the grantor or person who
holds title of record of an owner-occupied residence, copies of the Enrollment
Form in the manner provided for by NRS 107.086(2) with the information
indicated on the forms to be provided by the trustee filled in. Along with the
Notice of Default, the trustee must also provide the grantor with a list of
documents that may be required for mediation, which list has been pre-
approved by the Administrator, or designee, of the Program. In addition, with
the copies of the Enrollment Form, the trustee must provide two enirelopes:
one pre-addressed to the Administrator, or designee, and the other pre-
addressed to the trustee.

[2:] (b) The mediation process under these rules shall be initiated by

the preparation and delivery of an Enrollment in Mediation by a grantor or
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person who holds title of record of an owner-occupied residence on “forms”
provided by the Administrator, or designee, and payment of the fee required
by Rule 5 herein.

[€¢@] (1) The eligible participant shall, not later than 30 days
after the service upon him or her in the manner required by NRS 107 .080 of
the notice of default and election to sell, complete the Enrollment Form and
deliver it, along with the fee required under Rule 5, to the [Administrater:]
Administrator, or designee,

[@)] (2) The eligible participant shall also mail a copy of the
Enrollment of Mediation to the trustee, by certified or registered mail, return
receipt requested.

[@] (3) As soon as the Administrator, or designee, receives an
Enrollment of Mediation from an eligible participant, the Administrator, or
designee, will notify the trustee of the receipt, including whether any fees
were paid by the participant.

[(d)] (4) The trustee shall, within 10 days of notice of the receipt
of the Enrollment in Mediation, deposit with the Administrator, or designee,
the signed Enrollment in Mediation, if the trustee has received a copy; a copy
of the trustee’s information on a form provided by the Administrator, or
designee, including the name and address of the beneficiary of the deed of
trust; a copy of the recorded Notice of Default; and the fees required in Rule 5
herein, including any fees received from the grantor. Any delay by the trustee
in providing the required documents and information to the Administrator, or
designee, shall extend the time for mediation set forth in Rule 1(2). \

[3:] (c) If grantors or persons who hold the title of record have timely
completed enrollment in the program and the trustee presents a Rescission of

a Notice of Default and Election to Sell for recording in the Office of a County

ADKT 435 EXHIBIT A PAGE 8



Recorder, the lender must obtain the written agreement of grantors or
persons who hold title of record to stop the mediation from proceeding. The
lender shall, within 10 days of the recording of the Rescission, deposit with
the Administrator, or designee, a copy of the recorded Rescission, and, if
applicable, the signed agreement between the lender and grantors or persons
who hold title of record to withdraw from the Foreclosure Mediation Program.
Should the Administrator not receive the signed agreement within the time
provided, the mediation process will continue as provided herein.

[4:] (d) Failure by any eligible participant to timely deliver an
Enrollment in Mediation to the Administrator, or designee, or to attend ;and :
participate at a mediation scheduled under these rules shall result in the
Administrator issuing a certificate stating no mediation is required, and that

a foreclosure sale may be noticed according to law.

[6—Al-grantors—or—persons—who-hold-the-title—of-record—whe

. .
netiv—eommpleted A - Y301 a
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regquest-for-mediation:]

Rule 9. Judicial Foreclosures.

1. When commencing a civil action for a judicial foreclosure pursuant
to NRS 40.430 affecting owner-occupied housing, the plaintiff must:

(a) Along with a copy of the complaint served on the mortgagor, include
separate documents containing: |

(1) Contact information that the grantor may use to reach a

person with authority to negotiate a loan modification on behalf of the

plaintiff;

(2) Contact information for at least one local housing counseling

agency approvéd by the United States Department of Housing and Urban_ :

Development; -
(8) Two copies of an Enrollment Form from the Administrator, or

designee, indicating the grantor or the person who holds title of record will be
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enrolled to participate in mediation if he or she pays his or her share of the
mediation fee pursuant to Rule 5 and returns the Enrollment Form; and

(4) One envelope addressed to the plaintiff and one envelope)
addressed to the Administrator, or designee, which the grantor may use to
comply with the provisions of subsection 2 of this Rule.

(b) Submit a copy of the complaint to the Administrator, or designee.

2. If the grantor or the person who holds title of record of an owner- - |

occupied residence wishes to [eleet—mediation;] complete mediation
enrollment, he or she shall not later than the date on which an answer to the
complaint is due, initiate mediation by:

(a) Filing the Enrollment Form with the Court. |

(b) Paying the mediation fee accompanied by a copy of the Enrollment
Form sent to the Administrator, or designee; and

(©) Returrﬁng a copy of the form to the plaintiff by certified mail, return
receipt requested.

3. If the grantor or the person who holds title of record [eleets—te
enter] enrolls in the Mediation Program, then the plaintiff upon receipt of
the Enrollmenﬁ Form, shall file the form with the Administrator, or designee,
along with the mediation fee. |

4. At the conclusion of the mediation, the mediator shall file with the
Administrator, or designee, on a form provided by the Administrator, or
designee, the original Mediator’s Statement. Upon receipt from the Program
Administrator, or designee, the beneficiary shall file a copy of the Mediator

Statement with the Court.

ADKT 435 EXHIBIT A PAGE 11



Rule 11.' Exceptions to Enrollment.

1. All grantors or persons who hold the title of record who have ti
completed enrollment in the Program are herein referenced as the eligible
participants, except where:

(a) The grantor or the person who holds title of record has previously
surrendered ghe real property that is the subject of the foreclosure
proceedings, as: evidenced by a letter signed by the grantor or the person who

holds title of record confirming the surrender or delivery of the ke o the

roperty to the.trustee, the beneficiary of the deed of trust, or the mort a

or an authorized agent of any of these recipients; or
A petition in bankruptey under Chapters 7, 11, 12, or 13 ’Title 11

of the United States Code has been filed with respect to the grantor or the
erson who holds title of record on or after July 1, 2009, and the bankruptc

court has not entered an order closing or dismissing the case, or granting

relief from the automatic stay of the foreclosure. After enrollment, the

antor st ‘rovide noti he Administrator, or designee, within 5 days

of filing a Petition in Bankruptcy. If a mediation is conven and it is

determined the grantor filed a Petition in Bankruptcy without notifying the
Administrator,: or designee, upon an order closing or dismissing the case, or
ranting relief from the automatic stay, all grantor fees previously paid shall
be forfeited. Lender fees will be refunded. The grantor may re-enroll in
mediation within 30 days of the order. A $400 fee with $200 paid by th
grantor and $200 paid by the lender, unless otherwise stipulated, will be

required upon the subsequent re t for mediation

¢
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Rule 12, Representation.

1. Both parties to a mediation should appear in person. However, a
party may be represented by another person, subject to certain limitations, as
follows: | v

(a) Beneficiary. All beneficiaries of a deed of trust sought to be
foreclosed against an eligible participant who has timely enrolled in
mediation shall participate in the Foreclosure Mediation Program, be
represented at'all times during a mediation by a person or persons who have
the authority to negotiate and modify the loan secured by the deed of trust
sought to be foreclosed. A beneficiary or its representative shall be physically
present at mediation. Physical presence of the beneficiary or its
- representative is satisfied by the physical presence of an authorized
representative of the beneficiary, which may include counsel for the
beneficiary. In addition to the documents required in Rule [32] 13 herein, the
beneficiary must bring to the mediation the original or a certified copy of the
deed of trust, the mortgage note, and each assignment of the deed of trust
and each assignment and endorsement of the mortgage note.

(b) Eligible Participant (borrower). A borrower may also request that a
representative accompany him or her and/or appear for him or her at the
mediation. However, the borrower’s representative must be either:

(1)’An attorhey who is licensed to practice law in Nevada;

(2) A person who is licensed to provide services as described in
NRS Chapter 645F.310; or

(8) A U.S. Department of Housing and Urban Development
(HUD) approved housing counselor employed by HUD certified Hbusing

Counseling Agencies.
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The mediator may request that the borrower's representative provide proof of
these requirements.

(c) An eligible participant may represent himself or herself. In any
circumstance where the eligible participant retains representation, his or her
representative - must meet the qualifications provided in Rule [33(I)Ma)]
12(1)(a) and (b). |

(d) An eligible participant may give power of attorney to someone else
to represent them in mediation. If an eligible participant gives a power of
attorney to soﬁleone to represent them in mediation and if that person is
receiving any form of compensation, including commissions or fees associated

with the sale or transfer of the property, then they must meet the

qualifications provided in Rule [ 3@){a)] 12(1)(a) and (b).

III. REQUIRED MEDIATION DOCUMENTS

Rule [12:] 13. Documents to Be Presented for the Mediation.

1. Immediately, or as soon as practicable after the mediator receives an
assignment from the Administrator, or designee, the mediator shall either set
an exchange of documents conference or speak separately with each party to
ascertain whether the beneficiary of the deed of trust needs any information
from the homeowner in order to make a final decision about a loan
modification, short sale, or other alternative to foreclosure.

2. If the beneficiary of the deed of trust indicates that documents are .
required to determine eligibility for a loan modification, short sale, or other
alternative to foreclosure, it shall prepare a list of the documents required
and send it to both the mediator and homeowner via regular mail, or if

agreed upon by the parties, electronic mail delivery. The list should indicate
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specifications concerning the documents, such as time frame or scope, and
shall be submitted to the mediator and the homeowner within 5 days of the
document conference or call.

3. The homeowner shall use his or her best effort to submit the
required documents in his or her possession to the mediator and beneficiary
of the deed of trust within 15 days. The homeowner should also begin the
process to obtain required documents not in his or her possession.

4. Upon receipt of the homeowner’s initial submission of documents,
the beneficiary of the deed of trust shall have 15 days to send a written
request for additional or corrected documents to both the mediator and the
homeowner. The request shall be sent via regular, or if agreed upon by the
parties, electronic mail delivery. If the beneficiary of the deed of trust fails to
request additional and/or corrected documents from the homeowner, it will be
estopped from claiming that the review of any option was not possible.

5. The homeowner shall then have 15 days from the date the letter is
received to submit the additional or corrected documents to the mediator and
the beneficiary of the deed of trust, as well as any required documents that
were not in their possession at the time of initial document submission, if
obtained. Once the homeowner supplies additional and/or corrected
documents, documentation will be deemed complete.

6. Within 5 days of receipt of the additional or corrected documents,
the beneficiary of the deed of trust may request clarification regarding
submitted documents and/or identification of inadequacies in previously
requested and' submitted documents. The homeowner will have 5 days to
provide the beneficiary of the deed of trust with clarification and/or cure

identified inadequacies.
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7. The beneficiary of the deed of trust must prepare and submit, at
least 10 days prior to the mediation, the following documents to the mediator
| and the homeowner: ,

(a) The original mortgage note or a certified copy of the mortgage note,
together with each assignment or endorsement of said note, the original or a
certified copy of the deed of trust, and a certified copy of each assignment of -
the deed of trust. | -

() The original or certified copy, if one was utilized, of any document
utilized to assign or endorse the mortgage note or the deed of trust.

(c¢) True actual copies of any changes to said note, includin

ost recent loa ification, if one was utilized, and other a nts.

(d) If the beneficiary of the deed of trust is represented by a third party
at the time of mediation, the third party must produce a copy of the
agreement, or relevant portion thereof, which authorizes the third party to -
represent the beneficiary at the mediation and authorizes the third party to
negotiate a loan modification on behalf of the beneficiary of the deed of trust.

[¢)] (e) While photocopies of the original or certified copy will be
allowed for document exchange prior to mediation, the original or certified
copy must be presented at the mediation. All documents presented at
mediation must satisfy the requirements provided in Rule [32¢8)] 13(8) and
Rule [12¢8)] 13(9). L

[¢e)] (f) Appraisal and/or Brokers Price Opinion (BPO) not more than
60 days old (prior to the date of mediation) that satisfies the requirements
provided in Rule [#2@1)] 13(11). The homeowner, if he or she so chooses,
may bring his “or her own appraisal and/or BPO obtained at his or her own

expense.
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8. The requirement for a certified copy of the original mortgage note,
deed of trust, each assignment of the deed of trust and each assignment and
endorsement of the morfgage note, power of attorney, or other documents
.required by these rules is only satisfied when the mediator receives: |

(a) A statement under oath signed before a notary public pursuant to
the provisions of NRS 240.1655(2), which includes: |

(1) The name, address, company, capacity, and authority of the
person making the certification;

(2) The person making the certification on behalf of the
beneficiary is in actual possession of the original mortgage note, deed of trust,
and each assignment and any endorsement of the mortgage note and
assignment of deed of trust; and

(3) The attached copy of the mortgage note, deed of trust, and
each assignment and any endorsement of the mortgage note and deed of trust
are a true and correct copy of the original mortgage note, deed of trust, and
assignment of the deed of trust in the possession of the person making the
certification.

(b) The certification shall contain the original signature of the
certifying party and the original seal and signature of the notary public. Each
certified document must contain a separate certification.

9. In thet event of the loss or destruction of the original mortgage note,
deed of trust, or assignment of the mortgage note or deed of trust, the
mediator shall recognize a judicial order entered pursuant to NRS 104.3309
providing for the enforcement of a lost, destroyed, or stolen instrument

10. The beneficiary of the deed of trust or its representative shall
produce an appraisal dated no more than 60 days before the commencement

date of the mediation with respect to the real property that is the subject of
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the notice of default and shall prepare an estimate of the “short sale” value of
the residence that it may be willing to consider as a part of the negotiation if
loan modification is not agreed upon, and shall submit any conditions that
must be met in order for a short sale to be approved. The beneficiary of the
deed of trust must also be able to negotiate the following: (i) the listing price,
(ii) the date by which the property will be listed for sale, (iii) a period of time
in which the property will be marketed, (iv) a specified period in which the
beneficiary of the deed of trust has to determine whether to accept an offer to
purchase the property, and (v) the maximum length of time escrow may last
in order to complete the ‘sale. All short sale agreements must state whether
the deficiency is waived. All appraisals or BPOs must be performed by an
independent third party.

(a) If the grantor fails to meet conditions within the period allowed by
the conditions, the beneficiary of the deed of trust may submit a request to
the Mediation  Administrator to issue a certificate to foreclose, unless such
failure to close escrow is a result of the action or inaction of the beneficiary of
the deed of trust.

(b) If the grantor or the person who holds the title of record believes
that the beneficiary of the deed of trust failed to comply with the guidelines of
the agreement;for the sale, or that escrow did not close because of the action
or inaction of the beneficiary of the deed of trust, the grantor or the person
who holds the title of record may file a petition for judicial review pursuant to
Rule [23:] 23.

11. The mediator may accept a BPO in addition to or in lieu of the
appraisal described in this rule. In that case, the BPO must substantially
comply with the provisions of NRS 645.2515.
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IV. MEDIATION PROCEDURES

Rule [13:] 14. Location of Mediation.

1. The piesiding mediator shall designate the date, time, and place for
the mediation after coordinating with the parties and then shall notify the
parties in writing and forward a copy of the Mediation Scheduling N otice'to
the Administrator, or designee. When coordinating with the parties, the
mediator shall contact the parties, via phone call or regular mail, to ascertain
whether counsel has been retained. If counsel has been retained, the
mediator shall coordinate with their schedules as well.

2. Upon request from the presiding mediator, the Program
Administrator, or designee, shall assist in determining a suitable location for

the mediation.:

Rule [-1-4}] 15. Calendaring.

1. Unless otherwise stipulated by the parties and approved by the
presiding mediator, or for good cause shown, a mediation will be calendared
to conclude within 135 days following actual receipt by the Administrator, or
designee, of the mediation fee and required documentation provided on behalf
of the lender.. Upon the completion of the mediation, the mediator shall
prepare the Mediator’s Statement in accordance with Rule [#8] 19 herein.

2. Immediately, or as soon as practicable after the mediator receives an
assignment from the [Administrator;] Administrator, or designee, the |
mediator shall either set an exchange of documents conference or speak
separately with each party to request the list of documents that are required

for the beneficiary of the deed of trust to make a final decision about a loan
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modification, short sale, or other alternatives to foreclosure. The mediation
shall be scheduled to conclude within 90 days of mediator assignment.

3. Unless extended by the presiding mediator, the parties will be
allowed up to 4 hours to present and conclude the mediation. However, a 4-
hour mediation is not required.

4. The mediator may conduct more than one mediation in a day, but:in
no case shall the mediator conduct more than 2 mediations in a day Withbut
express written approval by the Administrator, or designee. Mediations shall
take place between the hours of 8 a.m. and 5 p.m. Pacific Time, Monday
through Friday (excluding legal holidays), unless otherwise agreed upon by

the parties.

Rule [15:] 16. Continuances.

1. Prior fco the mediation convening, a request for a continuance must
be in writing and served on the presiding mediator and opposing party.
Continuance of a mediation may be granted upon a showing of extraordinary
circumstances or upon a written agreement of the parties. The request must
set forth the extraordinary circumstances with particularity. A ruling by the
presiding mediator granting a continuance prior to convening the mediation
must state the;nature of the extraordinary circumstances and provide at least
3 dates within the ensuing 10 days when the parties can conduct the
mediation. The presiding mediator will then calendar the case for mediation
on one of the specified dates and provide the Administrator, or designee, with
notice of the new mediation date and the reasons for the granting of the
continuance. Conflicts in the schedule of counsel shall not constitute
extraordinary circumstances. When the continuance is the result of

agreement of the parties, the continuance may be granted for up to 30 days.
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Notice of such agreement shall be provided by facsimile, electronic mail,
and/or regular mail.

2. Once a mediation is convened, if a mediator believes a continuance
of the mediation is necessary and the parties agree at the mediation that a
continuance is necessary in order to achieve a meaningful result, a continued
mediation may be scheduled within 30 days. One additional contihuance may
be permitted following that 30-day period for no more than 15 days.

3. The Program should not withhold the distribution of new
assignments to a mediator for lack of resolution of existing cases when the

cases were continued pursuant to this rule.

Rule [16:] 17. Settlement/Resolution Before Mediation.

1. In the event the foreclosure issues are resolved before the scheduled
mediation, the: parties must, not later than 2 business days prior to the
scheduled mediation date, advise the mediator of their settlement. The
parties shall send to the mediator a copy of the settlement agreement to
attach to the mediator’s statement. If the matter has not been'settled n
writing and signed by both parties, the parties shall attend the mediation so
that the record may be memorialized. Any settlement will not result in the

refund of fees.

Rule [17] 18. Temporary Agreements or Agreements to
Relinquish; Expiration Date. |

1. The parties may enter into a temporary modification agreement to
modify any term(s) of the loan agreement as a result of mediation under
these rules. Temporary agreements include those where the owner-occupant

agrees to retain the home or relinquish the home after a measurable time
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frame. The temporary agreement must be in writing and signed by the
parties. The temporary agreement must also include an “expiration date.”
The expiration'date is a date certain, and upon which the parties shall have |
complied with their obligations under the agreement. |
2. Any agreement to relinquish the home must include a date o_i‘
measureable time frame on which the certificate will issue. The date or
measurable time frame, so identified shall be herein referenced as the
“Certificate Issuance Date.” The Administrator may issue the certificate on
the day of the certificate issuance date. Nothing herein prevents a party from
invoking Rule [22:] 23. - |
(a) “Vacate Date” shall be defined as the date, agreed upon by the
parties, by Whiéh the homeowner will leave the premises. |
(b) “Certificate Issuance Date” shall be defined as the date on which the
program may issue a certificate. |
3. If either party to a temporary modification agreement described in
this rule fails to fulﬁll the obligations of that agreement, the aggrieved party
may file a petition for judicial review as set forth in Rule [22] 23 herein. The
petition must be filed within 30 days following the expiration date of the
temporary modification agreement, and regardless of whether the mediation

has been concluded.

Rule [l&:] 19. Mediator’s Statement.
1. Within 10 days after the conclusion of the mediation, the mediator -
must file with the Administrator, or designee, on a form provided by the
Administrator, or designee, the original Mediator's Statement. The
Mediator’s Statement must include a true and correct copy of any agreement,

including a temporary agreement, entered into between the parties during
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mediation. A copy of the Mediator’s Statement and agreement must be served
on all parties, at the conclusion of mediation or by regular mail, email or
facsimile. A courtesy copy must be provided to the trustee by regular mail,

emalil or facsimile.

Rule [19:] 20. Interpreter Services.

1. Any party requiring interpreter services is responsible for contacting
the Foreclosure Mediation Program staff to schedule an interpreter at least
21 days prior to the mediation.

2. The Administrator, or designee, shall maintain a list of interpreters
qualified to interpret in mediations. The Administrator, or designee, 1is
responsible for jassigning the interpreter prior to the scheduled mediation and

notifying the pi'esiding mediator of the selection.

Rule [26:] 21. Confidentiality.

1. All documents and discussions presented during the mediation shall
be deemed confidential and inadmissible in any subsequent actions or
proceedings, except in judicial foreclosure actions or petitions for judicial
review according to these rules and any subsequent appeal. In that case, non-
privileged evidence submitted for mediation is discoverable, with the
exception of confidential information such as social security numbers, account
numbers, and tax ID numbers pursuant to the redaction statute.

2. Nothing contained herein shall prevent the disclosure of such
limited information by the mediator or parties as required by NRS Chapter
107.
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Rule [2%:] 22. Facsimiles.
1. A facsimile of the Administrator’s, or designee’s, signature for
purposes of filing Foreclosure Mediation Program documents with the County

Recorder may be accepted as an original.

Rule [22:] 23. Issuance of Certificates and Petition for Judicial
Review. | |

1. Upon the conclusion of the mediation, and upon the decision as to
whether a Certificate shall issue, the Program shall notify, in writing, both
the homeowner} and the beneficiary of the deed of trust of the final outcome of
the proceeding. The Program shall notify both participants of their right to
file a petition: for judicial review as well as the provisions of the rule
governing said petitions. If a temporary agreement is reached, the Program
shall advise both parties that if either party fails to fulfill the obligations of
that agreement, the aggrieved party may file a Petition for Judicial Review
within 30 days of the expiration date of the temporary modification
agreement or date of breach of a condition in the agreement.

2. A party to the mediation may file a petition for judicial review with
the district coﬁrt in the county where the notice of default was properly
recorded. A héaring shall be held, to the extent that the court deems
necessary, for the limited purposes of determining the beneficiary of the deed
of trust’s compliance in attending the mediation, having the authority
required by Rule [13@4a);] 12(1)(a), bringing to the mediation each
document required by Rule [33@Xa);] 12(1)a), participating in the
mediation in good faith, complying with the rules of the Program, enforcing

agreements made between the parties within the Program, including
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temporary agréementé, and determining appropriate sanctions pursuant to
NRS Chapter 107 as amended.

3. Except as provided in Rule [22@1);] 23(1), all such petitions shall be
filed within 30 days of the date that the party to mediation received the
mediator statement from the Administrator, or designee. The mediation shall
be reviewed by the district court within 60 days of the service of the petition
in accordance with the Nevada Rules of Civil Procedure, NRS Chapter 107,
and any local rule or administrative order adopted by a judicial district to
adjudicate such petitions.

4. Petitions for judicial review shall be served on any party and/or
person appearing at the mediation on behalf of a party, by certified or
registered mail, return receipt requested.

5. A petition for judicial review that names the Administrator, or
designee, as a respondent must be served upon the Administrator., or
designee, at the Administrative Office of the Courts, 201 South Carson
Street, Carson City, Nevada 89701, by certified or registered mail, return
receipt requested.

6. Proceedings in the district court on a petition for judicial review
shall be conducted de novo. |

7. Upon receipt of notice of the filing of a petition for judicial review by
the Administré\tor, or designee, and until final resolution of that action, the
Administrator, or designee, shall refrain from taking any action which Will
adversely affect any party to the mediation.

8. The District Court Clerk shall provide to the Administrator, or
designee, a copy of any Petition for Judicial Review and disposition thereof

filed in accordance with these rules, within 10 days of the filing of such
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pleading or disposition. Also, the District Court Clerk may provide electronic
access to these records for the Administrator, or designee.

9. The Mediation Administrator, or designee, shall, not later than 60
days after subﬁlittal of the mediator’s recommendation that the matter be
terminated, or on the date specified by the parties pursuant to Rule [+#2)s]
18(2), provide to the trustee a certificate which provides that the mediation

has been completed.

Rule [23:] 24, Advisory Committee on the Foreclosure
Mediation Prbgram.

1. There is hereby created the Advisory Committee on the Foreclosure
Mediation Program. The Committee, which shall be appointed by the Nevada
Supreme Court, shall consist of:

(a) The Foreclosure Mediation Program Manager, who shall serve as
the Committee’s chair; |

(b) Two persons who serve as mediators in the Foreclosure Mediation
Program; |

(c) One person who is a representative of an organization or association
that conducts business as a title company or serves as a trustee on deeds of
trust;

(d) Two persons who regularly conduct residential mortgage lending in
the State of Nevada;

(e) Two persons who have previously participated in the Foreclosure
Mediation Program as owner-occupants of a residence;

| (f) Two persons who are attorneys licensed in the State of Nevada and

who regularly represent lenders in the Foreclosure Mediation Program;
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(2) Two persons who are attorneys licensed in the State of Nevada and
who regularly represent owner-occupants in the Foreclosure Mediation
Program; and

(h) Two persons who are licensed real estate agents in the State of
Nevada.

2. Each appointed member serves a term of 1 year. Members may be
reappointed fof additional terms of 1 year in the same manner as the original
appointments. Any vacancy occurring in the membership of the Committee
must be filled in the same manner as the original appointment not later than
30 days after the vacancy occurs. ,

3. The Committee shall meet at least once every 3 months and may
meet at such further times as deemed necessary by the Chair.

4. A majority of the members of the Committee constitutes a quorum
for the transaction of business, and a majority of those members present at
any meeting is sufficient for any official action taken by the Committee.

5. The Committee shall:

(a) Study the Foreclosure Mediation Program rules and make such
recommendations to the Nevada Supreme Court as it deems appropriate;

(b) Evaluate the effectiveness, operation, policies, and practices of the
Foreclosure Mediation Program and make such recommendations to the
Nevada Supreme Court as it deems appropriate; and

(c) Identify state and federal programs related to the foreclosure of
residences in Nevada, the modification of residential home loans or the
resolution of mortgage foreclosures and make such recommendations to the
Foreclosure Mediation Program and its mediators and participants as the

Committee deems appropriate.
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Rule [24] 25. Other Programs. After establishing that the
representative for the beneficiary of the deed of trust has the documents and |
the authority, the mediator shall discuss with the parties whether the
borrower qualifies for HAMP, Hardest Hit Funds, Attorney General
Settlement Programs, and any other program in existence at the time of the

mediation when the homeowner meets the Program requirements.
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