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CLERK OF THE COURT
DISTRICT COURT |
CLARK COUNTY, NEVADA
STEVEN JACOBS, ) .
) Case No. 10 A 627691
Plaintiff(s), ) - Dept. No X1
vs )
: ) Date of Hearing: 04/20- 22/201 5,
LAS VEGAS SANDS CORP, ET AL, ) 04/27-30/2015, 05/04-05/2015 and
. . ) 05/07/2015
Defendants. D
) |
DECISION AND ORDER

Electronically Filed
05/22/2015 03:51:46 PM

FFCL | . | mikg«mv—

. This matter havmg come on for an evidentiary hearing related to the Defendant Sands
China Ltd.’ s Motion to Dismiss for Lack of Personal Jurisdiction, or in the Alternative,
Plaintiff's Failure to Join an Indispensable Party and the Nevada 'Supreme Court’s Order
Granting Petition for Writ of Mandamus' and the Writ of Mandamus issued by the Nevada
Supreme Couﬁ to this Court on August 26, 2011 (collectively “Writ”) beginning on April 20,
2015 and continuing, based upon the availability of the Court and Counsel, until its completion
on May 7, 2015; Plaintiff Steven Jacobs (“Jacobs”) being'. present, in court and appearing by
and through his attorney of record, James J. Pisanelli, Esq., Todd L. Bice, Esq., Debra L.
Spinelli, Esq., and Jordan .T. Smith, Esq., of the law firm Pisanelli Bice PLLC; Sands China
Ltd. (“SCL”) appearing by and through its attorney of record J. Stephen Peek, Esq. of the law

. The Nevada Supreme Court directed this Court “to hold an evidentiary hearing on
personal jurisdiction, to issue findings of fact and conclusions of law stating the basis for its
decision following that hearing, and to stay the action as set forth in this order until after entry of
=1| the [this Court’s] personal jurisdiction decision.” Sands China Ltd. v. Eighth Judicial Dist. Court
of State ex rel. Cnty. of Clark, No. 58294, 2011 WL 3840329, at *2 (Nev ‘Aug. 26, 201 1). Since
then, the parties have engaged in jurisdictional discovery. The decisions in Daimler AG v.
Bauman, 134 S.Ct. 746, 761 (2014), and the Nevada Supreme Court’s decision in Viega GmbH
v. Eighth Judicial Dist., 130 Nev. Adv. Rep. 40, 328 P.3d 1152 (2014) were made subsequent to
that decision and have been considered by the Court in evaluating the propriety of the exercise off
general, spec1ﬁc and/or transient junsdxctlon over SCL.
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firm Holland & Hart LLP and Randall Jones, Esq., Mark M. Jones, Esq., and Ian P. McGinn, -
Esq. fof the law firm Kemp, Jones & Coulthard, LLP; Defendants Las Vegas Sands Corp.
("LVS") appeanng by and through its attorney of record J. Stephen Peek Esq. of the law ﬁrm |
Holland & Hart LLP; and Defendant Sheldon G. Adelson ("Adelson") appearing as a w1tness
and by and through his attorney of record, Steve Morris, Esq. and Rosa Solis Rainey, Esq. of
the Morris Law Group; the Court having read and considered the pleadings filed by the parties;
having reviewed the evidence admitted during the evidentiary hearing;? and having heard and
carefully Aconsidexl‘ed the testimony of the witnesses -called‘ to testify; the Court having
considered the oral and written arguments of counsel, and with the intent of deciding the
limited issues before the Court related to jurisdiction over SCL,? makes the following findings
of fact* and conclusions of law: °

L
PROCEDURAL POSTURE

Jacobs filed this suit on October 20, 2010 :against SCL claiming that SCL breached

contractual obligations it allegédly owed him by refusing to honor his demand to exercise certain

2 As a result of an in camera review conducted by this Court related to discovery disputes,

additional documents not admitted in evidence have been previously reviewed. For purposes of
this decision, the Court relies upon the evidence admitted during this heanng and the two prior
ev1dent1ary hearings conducted.

: The Court notes, as the Nevada Supreme Court noted in Trump v. District Court, 109
Nev. 687, 693, note 2 (1993), that given the intertwined factual issues present between the facts
supporting the claims made by Plaintiff and the facts relating to the jurisdictional issues the
procedure undertaken in this case is not an efficient use of judicial resources.

4

The findings made in ﬂﬁé Order are preliminary in nature based upon the limited
evidence presented after very limited jurisdictional discovery and may be modified based upon
additional evidence presented to the Court and/or jury at the ultimate trial of this matter.

5 The Writ of Mandamus issued to this Court on August 26, 2011 states:
NOW, THEREFORE, you are instructed to hold an evidentiary hearing on personal

jurisdiction, to issue findings of act (sic) and conclusions of law stating the basis for your
decision following that hearing,. . . .
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stock options following his termination. On December 22, 2010, SCL moved to dismisé the
complaint 'for (among other things) lack of jurisdiction. Jacobs opposed the motion on February
9,2011, arguing that the Court had jurisdiction over SCL and that it alsq had transient |
jurisdiction because the complaint was served in Nevada on Michael A. Leven (“Leven”), whb .
was then the‘ Acting Cﬁief Executive Officer of SCL.

On March 15, 2011, this Court denied the SCL motion stating:

Here there are pervasive contacts with the State of Nevada by activities done in Neva{da

by board members of Sands China. Therefore, while Hong Kong law may indeed a_pply

to certain issues that are discussed during the progress of this case, that does not control
the jurisdictional issue here.
March 15, 2011 Transqript p. 62, lines 3 to 7. The Nevada Supreme Court issued an Order
Granting Petition for Mandamus on A\_xgust 26, 2011.

On August 26, 2011, the Nevada Supreme Court issued a s@y of certain proceedings in
this matter pé_pding the conduct of an evidentiary hearing and decision on jurisdictional issues
related to SCL. The Court granted Jacobs request to conduct jurisdictional discovery prior to
the evidentiary hearing. The order grmﬁng the jurisdictional.di'scovery was entered on March
8, 2012. Due to numerous discovery disputes® and stays’ relating to petitions for e‘xtrabrdinary

relief, the evidentiary hearing on jurisdiction was delayed.

6

Certain evidentiary sanctions were imposed upon SCL in the Order entered March 6,
2015. : ‘
a. For purposes of jurisdictional discovery and the evidentiary hearing related to
jurisdiction, SCL will be precluded from raising the MDPA as an objection or as a defense to
use, admission, disclosure or production of any documents.

b. For purposes of jurisdictional discovery and the evidentiary hearing related. to
jurisdiction, SCL is precluded from contesting that Jacobs’s electronically stored information
(approx 40 gigabytes) is rightfully in his possession.

c. For purposes of the evidentiary hearing related to jurisdiction, SCL is precluded .
from calling any witnesses on its own behalf or introducing any evidence on its own behalf.
SCL may object to the admission of evidence, arguments of counsel, and to testimony of

witnesses during the evidentiary hearing related to jurisdiction; cross-examine witnesses during
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BURDEN OF PROOF

There are sigﬁiﬁcant issues related to the appropriate burden of proof to be utilized in

this case that have been well briefed by counsel. The typical standard on a motion to dismiss

for lack of jurisdiction is a prima facie standard. In Trump, the Nevada Supreme Court noted

that a preponderance of the evidence standard may be the appropriate standard in a “full
evidentiary hearing”.® The Nevada Supreme Court also made mention of a case in the Trump
decision which suggested a third standard --“likelihood of the existence of each fact necessary

to support personal jurisdiction™ -- may be appropriate.m

the evidentiary hearing related to jurisdiction; and, argue the application of the evidence to the
law during the opening and closing arguments of the evidentiary hearing related to jurisdiction.

d. During the evidentiary hearing related to jurisdiction, the Court will adversely
infer, subject to SCL’s ability to rebut that inference (within the evidentiary constraints set forth
in the paragraph above), that all documents not produced in conformity with this Court's
September 2012 Order are adverse to SCL, would contradict SCL's denials as to personal
jurisdiction, and would support Jacobs' assertion of personal jurisdiction over SCL.

7 The parties have not agreed that any stays issued act as a tolling or extension of the

period under NRCP Rule 41(¢). As such, the Court has informed the parties that, immediately -
upon the entry of this order, the trial of this matter will be set prior to the earliest expiration of
the period under NRCP Rule 41(e), October 19, 2015.

8 109 Nev. at 693.

9

This third standard and the circumstances in which it may be appropriate to utilize was
explained as:

If, however, the court finds that determining a motion on the prima facie standard
(thereby deferring the final jurisdictional determination until trial) imposes on a
defendant a significant expense and burden of trial on the merits in the foreign forum that
it is unfair in the circumstances, the court may steer a third course that avoids both this
unfair burden and (especially when the jurisdictional facts are enmeshed with the merits)
the morass of unsettled questions of law regarding “issue preclusion” and “law of the
case”. This third method is to apply an intermediate standard between requiring only a
prima facie showing and requiring proof by a preponderance of the evidence. Thus, even
though allowing an evidentiary hearing and weighing evidence to make findings, the
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A traditional preponderance of the evidence standard is inappropriate for this case

because of the limited discovery done to date due to the stay and the inextricably intertwined

|| facts between jurisdiction and merits. These limitations impact the ability of the parties to .-

conduct a'“full evidentiary hearing”. A jury demand has been filed; Jacobs has a right to a jury
trial on the jurisdictioné\l defense raised by SCL. Given the inextricably intertwinéd issues
between the conduct of representatives of LVS and SCL, the Court shares the concerns

expressed by counsel for LVS regarding the potential impact of these findings and conclusions

upon LVS. Despite these concerns, the Court makes findings and reaches conclusions related

to jurisdiction, solely to comply with the Writ, upon a preponderance of the evidence standard
based solely on the evidence presented. The findings and conclusions are preliminary in nature
and may not be used by the parties or their counsel for any purpose other thgn this Court’s
compliance with the Writ."!
IIL
FINDINGS OF FACT

1. JacoBs filed this suit on October 20, 2010 against SCL claiming that SCL

court may merely find whether the plaintiff has shown a likelihood of the existence of
each fact necessary to support personal jurisdiction. ‘

Boit. v. Gar-Tec Products, Inc., 967 F. 2d 671 at 677 (1¥ Cir. 1992).

10

Another standard which might be appropriate for consideration, but which was not raised |
by the parties, is the standard of substantial evidence used for judgment on pamal findings made
under NRCP 52c¢.

i Given the inextricably intertwined issues of jurisdiction with the facts surrounding the -

merits issues, i.e. the termination of Plaintiff’s employment and associated stock option(s), the
evidentiary hearing and the jurisdictional discovery necessary prior to the hearing have not been
a wise use of judicial resources. Unfortunately, as a result of the process imposed upon this
Court because of the Writ, the parties will have only a few months to conduct the ments

‘|| discovery and be ready for trial.
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breached contractual obligations it allegedly owed him by refusing to honor his demand to

1 new claims against SCL: conspiracy, aiding and abetting his alleged wrongful termination by

||Nevada. It is headed by Adelson who serves as LVS's Chairman of the Board of Directors.

.owned. In that role, Jacobs began assisting with the restructuring of LVS’s Nevada operations.

exercise certain stock options following his termination.

2. On December 22, 2014, Jacobs filed a Third Amended Complaint, alleging three

LVS, and defamation as a result of statements made during the course of the litigation by LVS’s
and SCL’s chairman, Adelson. Jacobs contends that there is specific jurisdiction over SCL on allJ
three claims.

3. LVS is a Nevada corporation with its principle place of business in Las Vegas,

LVSC is a publicly-traded company in the United ~States. Through subsidiaries, LVSC operates
casinos in Nevada, Pennsylvania, Macau, and Singapore.

4, In early 2009, Leven became Chief Operating Officer ("COO") of LVSC.

5. Leven had previously served on the LVSC Board.

6. Leven asked Jacobs to assist him as a consultant.

7. Jacobs became a consultant to LVSC through Vagus Group, Inc., an entity Jacob~s

In doing so; Jacobs, Leven and Adelson met extensively in Nevada. They also traveled t6 Macau|
to review LVSC's operations there.

8. While Jacobs was assisting LVSC as a consultant, all of its Macau operations and
assets were held through wholly-owned subsidiaries, one of which was Venetian Macau Limited |
(“VML”).

9. Leven ciiscussed bringing Jacobs on directly, on a temporary basis, to help

oversee and restructure LVS's Macau operations. Jacobs and Leven discussed the terms of this
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temporary engagement. These discussions principally occurred wﬁle both Jacobs and Leven
were in Las Vegas working on the LVS restructuring.

10. ~ One of the tasks that Jacobs was assigned was restructuring Macau operations for
the potential of spinning the Macau assets off into a yet-to-be-formed publicly-traded subs’iciiary

for LVS. This would serve as a ﬁnancihg means by which LVS could raise additionalbapitai to

|| recommence construction on certain existing, but delayed, projects in Macau.

11.  On April 30, 2009, Leven advised that effective May 5, 2009, LVS gave Jacobs
the title of "Interim President" overseeing its Macau operations. In that role, Jacobs reported
directly to Leven in his capacity as COO of LVS. Leven was the operational boss over all of -
LVS's assets. ", °

12 Leven began negotiating with J gcoi)s for a more ‘permanent.position. Through
June and July of 2009, Leven and Jacobs exchanged drafts of what became known as the "Term
Sheet” which would become Jacobs' employment agreement. 12 Many of those negotiaﬁons ’
occurred 'between Jacobs and Leven at LVS‘s headquarters in Nevada.

13.  These negotiations also involved the exchange of correspondence and telephone
communications into,\and out of, Nevada.

14.  Inemails in late June and July 2009, LVS executives and Jacobs had multiple
cohmmicatiohs cogceming the terms and conditions of his employment.

15. By laté July 2009, Jacobs indicated that if they could not come to an agreement as
to his full-time position, he needed to make commitments for his family back in Atlanta,
Georgia. Jacobs was in and out of Macau on only a temporary basis, and Jacobs indicated that

he would not be moving his family unless he and LVS came to an agreement.

12 The “Term Sheet” was filed as an exhibit to LVS’s 10Q for the quarter ending March 31,
2010. o :
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16.  On or about August 2, 2009, Leven emailed Goldstein, copying Charles Forman —

one of the members of LVS's compensation committee — explaining that tomorrow would be the

"last chance" to try and close out the terms and conditions of Jacobs' employment with Adelson.

If they could not do so, Leven indicated that they would have to do a nine-month deal with
Jacobs so as to get through a planned initial public offering ("IPO") for the spinoff of LVS's
Macau operations. }
17.  The next day, August 3, 2009, Leven testified Adelson and he expfessiy approved
the "Terms and Conditions" of Jacobs' employment. Although Adelson claims he doe_s not
remember doing so, Leven confirmed that Adelson approved those terms and conditions in

Nevada pursuant to his role as Chairman and CEO of LVS. Leven negotiated and signed the

| deal in Nevada pursuant to his role as LVS's COO. Adelson claims that he did not consider the

Term Sheet to be binding.

18. = Pursuant to the Term Sheet, LVS agreed to employ Jacobs as the "President and -
CEO Macan, listed company (ListCo)." The subsidiary, which would serve as the vehicle for the
IPO, had not y;et been determined. LVS agreed to pay Jacobs a base salary of $1.3 Million, with
a 50% bonus. It also awarded Jacobs 500,600 options in LVS. Of the 500,000 options, 250,000
options were to vest on January 1, .201f0, 125,000 were to vest on January 1, 2011, and 125, 000
were to vest on January 1, 2612. LVS agreed to pay a housing ailowmce and jacobs was '
entitled to participate “in any established plan(s) for senior executives.” |

19.  The Term Sheet incorporated the standard “for cause” termination language of
other LVS employment agreements. In the event Jacobs terminated not for cause, the Term Sheet|
provided a “1 year severance, accelerated vest [of the options], 'and the Right tb exercise [the

options] for 1 year post termination.” -
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20.  Leven signed the Term Sheet on or about August 3, 2009, and had his assistant,
Patty Murray, email it to Jacobs.
21. "~ Prior to the formation of SCL, the proposed entity was referred to in certain -
documents as “Listcp”.
I22. SCL is a corporation organized under the law of the Cayman Islands. It was
formed as a legal entity on or about July 15, 2009.
23.  Adelson nu.med himself as Chairman of the Board prior to the identification of
other board members. An initial board was formed which dealt soleiy with g_ovemanée issues.
24.  SCL became the vehicle through which LVSC would ultimately spin off its
Macau assets as paﬁ‘o_f the IPO process.
25.  SCL went public on the Hong ang Stock Exchange (“HKSE”) through a.n IPO
on November 30, 2009, | |
26.  LVS owns approximately 70% of SCL’s stock and includes SCL as part of its
consolidated filings with the US Securities and Exchange Comission.
27.  SCL is the indirect 6wner and operator of the majority of LVS’s Macau
operations. !
28. SCL includes the Sands Macau, ﬁne Venetian Macau, Fbur Seasons Macau »and )
other ancillary operations that support these properties.
29.  SCL is aholding company. |
30.  SCL has no émployees."

31.  One of SCL’s primary assets is VML. VML is the holder of a subconcession

B Conflicting evidence on this point was presented throughout the evidentiary hearing.

Counsel confirmed during closing the SCLhad no direct employees and that the reference to
employees related to VML. »
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authorized by the Macau Government that allows it to operate casinos and gaming areas in
Macau. o

32.  Prior to the fall of 2009, decisions related to-the Operatioris of the Macau entities -
were made by Adelson and Leven.

33.  Neither SCL nor any of its subsidiariés has any bank accounts or owns any -
property in Nevada.

34.  SCL has separate bank accounts from LVS.

35.  SCL does not conduct any gaming operations in Nevada, nor does it derive any
revenue from operations in Nevada. All of the revenues that SCL ann;xal]y reports in its public
filings derive from operations in Macau. .-

36.  SCL has never owned, controlled, or operated any business in Ne\};l@ SCL has a]
non-competition agreement with LVSC.

37. It was not uncommon for the executives of subsidiaries that LVS controlled to
fulfill that role pursuant to an employment agreement with the parent, LVS. When it was |
determined that Leven would become the interim CEO for SCL, he did so pursuant to an
employment agreement with LVSC. As interim CEO for SCL, Leven had no employment
agreement with SCL and fulﬁlled that role as an LVSC employee."* |

38.  Inhaving its leading executives serve in those roles pursuant to employment
agreements with LVS and delegating tasks to LVS employees in Nevada, SCL reasonably would

foresee that it would be subject to suit in Nevada over any dispute concerning the services of its

J

14

Adelson is now the CEO of SCL and serves in that capacity pursuant to an employment
agreement with LVS. He has no separate employment agreement with SCL. The interim COO
of SCL is Goldstein. Goldstein acknowledged that he serves as SCL's COO pursuant to his
employment agreement with the Nevada parent company, LVS.

Page 10 of 39
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executives.

3§. Le\;en testified, that upon the closing of the IPO, Jacobs' employment pursuant to
the Term Sheet was transferred to SCL and aésumed byit. As Leven testified, the obligations- -
under the Term Sheet were assumed by SCL in conjunction with the closing of the IPO. The
assignment and assumpti;)n, of the Term Sheet frc;m LVS to SCL does not appear to have been
documented in any formal fashion. However, as Leven a’c_knowledged, SCL and its Board
understood that Jacobs was serving as CEO };ursuantto the terms and conditions of the Term
Sheet that had been negotiated and approved in Nevada with the Nevada parent.

" 40.  Jacobs’ duties as SCL's CEO provided under the Term Sheet required frequent
trips to Las Vegas, Nevada and involved countless emails and phone calls into the forumf Jacobs
frequently conducted internal operations and business with third parties while physically present
in Nevada.

41.  While SCL had its own ﬁomd of Directors, kept minutes of the meetings of its
Board and Board Committees, and maintained its own separate a:id independent éorporate
records, direction came from LVS.

42.  Atthe time of its IPO, the SCL Board consisted of (1) three Independént Non-
Executive Directors (Ian Bruce, Yun Chiang and David Turnbull'®), all of whom resided in Hong]
Kong, (2) two Executive Directors (Jacobs, who was SCL’s Chief Executive Officer and
President, and Stephen Weaver (“Weaver”), who was Chief Development Officer), both of

whom were based in Macau; and (3) the Chairman and Non-Executive Director (Adelson) and

15

During his testimony at the evidentiary hearing, when questioned about board member
Turnbull, Adelson stated, “not for long”. It is this type of control of SCL, that leads the Court to
believe that the activities of Adelson in Las Vegas as Chairman of SCL are significant for
determination of'specific jurisdiction.
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two Non-Executive Directors (Jeffrey Schwartz and Irwin Siegel), who were also members of

the LVS Board and who were based in the United States. Leven served as a Special Adviser to

‘the SCL'Board.

43, During the relevant period, ail of the in-person SCL Board meetings were held in
either Hong Kong or Macau. The Board did not meet in Nevada. While certain board members
attended board mée’dngs remotely, the meetings were hosted iﬁ Hong Kong.

44,  SCL listed Macau in its public filings as its principal place of business and head
office. It z}l?o had an office in Hdng Kong. SCL never described Nevada as its principal plaqe
of business and, prior to Jacobs termination, never had an office in Nevada.'® “

45.  Prior to Jacobs termination, senior management of SCL: Jacobs, Weaver, the

Chief Financial Officer (Toh Hup Hock, also known as Ben Toh), and the General Counsel and

Corporate Secretary (Luis Melo) -- were all headquartered in Macau.

46.  Although SCL insists that everything changed in terms of corporate control after
the closing of the IPO — with Leven going so far as to'claim that before tﬁe IPO he was the boss,
and after the IPO he ceased being the boss — the evidence indicates otherwise.

47.  This was not an ordinary parent/subsidiary relétion‘ship. On paper, neither
Adelson nor Leven were supposed to be serving as "management" of SCL. Adelson's role was
that of SCL's Board Chairman. Leven's role was, on paper, supposed to be that of "special
advisor” to the S'CL Board.

48. Internal emails and communications confirmed that Adelson’s and Leven's roles

¢

of management largely continued unchanged after the IPO. Even SCL's other Board members

'6 - Leven’s business card as Special Adviser to SCL indicated his address was a Las Vegas

address. Following Jacobs termination, Leven became interim CEO of SCL. He retained his
office location in Las Vegas and all contact information at LVS during the entire duration of his
term as Interim CEO.
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internally referred to Leven as constituting SCL's "management." As Leven would confirm in
one internal candid email,’ one of Jacobs' supposed problems is that he actually "thought" he was
the CEO of SCL, when in fact, Adelson was filling that 'role just as he‘ had before the IPO. Other|
internal communications confirm that Jacobs was cﬁﬁéized for attempﬁng to run SCL
independently because for LVS, "it doesn't work that way."

49.  AsReese would acknowledge, one of the suppqse& problems with Jacobs was that
he thought he was the feal CEO of SCL when in fact theré is, and only has been, one CEO of the
entire organization, and that is, and always has been, Adelson.

50. - After the IPO, Adelson, Leven and LVS continued to dictate large and small-scale
decisions. | |

51. As inter.nal. documents show, even compensation for senior executives, including
Jacobs, were ultimately dictated ‘by Adelson.k

52, Even though disagreements with Adelson had begun to surface, Jacobs was
éward'ed 2,500,000 options in SCL on May 10, 2010 “in recognition of hi; contribution and to
encourage continuing dedication.” These options were gmted by SCL under a Share Option
Grant as one of the plans to which Jacobs was eligib'l'e. Consistent with its ultimate control and
direction, it was up to Leven and Adelson to a\ppl_'ove the 2.5 million SCL options for Jacobs in
SCL, which they did on May 4, 2010.

53. Jac.obs was entitled to participate in any company "plaﬁs" thgt were available for
senior executives. This included any stock option plans. If the IPO had not occurred, Jéqobs
would have participated in the LVS stock option plan. However, Leven explained that since the |
IPO was successful and Jacobs was overseeing the Macau operations, Section‘ 7 of the Term

Sheet was fulfilled by Jacobs' participation in the stock option plan for SCL. According to |
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|

Leven, Jacobs, participated in the SCL option plan because SCL had assumed the ob}igétions to
fulfill the terms of Jacobs' employment under the Term Sheet. ;

54.  Onorabout July 7, 2010, when Jacobs was still SCL’s CEO, Toh Hup HOCk, in-
his capacity as SCL’s CFO, sent Jacobs a letter from Macau regarding the stock option grant'”
the Remuneration Committee of the SCL Board made to. Jacobs. | |

55.  The Option Terms and Conditions provided to Jacobs stated that the stock op£ion
agreement would be governed by Hong Kong law. |

56.  The stock option award to Jac':obs of \2.5 million options.in SCL are tied to and
intertwined with the terms and conditions of the Term Sheet that the parties'negotiated and
agreed to in Nevada,

57.  AsLeven confirmed, the vesting of those 2.5 million options in SCL were
expressly accelerated under the terms of the Term Sheet should Adelson Vand/or his wife lose -
control of LVS or should Jacobs be terminated without proper cause. SCL reasonably foresaw |
being subject to suit in Nevada having awarded Jacobs 2.5 million in stock options where the
vesting was controlled by the Term Sheet with LVS and that SCL, according to Leven, assumed.

S8.  Prior to the IPO, on November 8, 2009, LV'S enteréd into a Shared Services
Agreement with SCL through which LVS agreed to provide certain services and products to’
SCL. |

59. LVSand SCL entered into a Shared Sefvices Agreement pursuant to v}hich each
company agreed to provide the other with certain services at competitive rates. The services |
performed related to compensation and continued employment do not appear to fall within the

scope of that agreement.

1 There is conflicting evidence as to whether Jacobs could elect stock options in LVS .

rather than in SCL.
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60.  The Shared Services Agreement was signed by Jacobs, and was disclosed in

SCL’s IPO documents.

61. - The services to be provided under the Shared Services Agreement are defined as

Scheduled Products and Services. The agreement defines those as:

. . . any product or service set out in the Schedule hereto the same as may from time to
time be amended by written agreement between the Parties and subject to-compliance
with the requirement of the Listing Rules applicable to any amendment of this

Agreement.

62. - The Schedule attached to the Shared Services Agreement provided the following

types of services were available to be shared (excerpted are relevant portions) and identified the

method of compensation for those services:

2011

Service/Product Provider Recipient | Pricing Payment 2009 2010
: Terms US$$ US$$ US$$
Certain Members | Members | Actual costs | Invoice to be 4.7 5.0 183
administrative and | of Parent | of Listco | incurredin | provided, million | million | million
logistics services | Group Group - providing together with
such as legal and | services documentary
regulatory calculated support, no
services, back as the earlier than the
office accounting estimated date incurred
and handling of salary and and to be paid
telephone calls benefits for | in the absence
relating to hotel the of dispute
reservations, tax employees | within 45 days
and internal audit of the Parent | of receipt of
services, limited Group and invoice, or in
treasury functions the hours the event of
and accounting worked by dispute, within
and compliance such 30 days of
services. employees | resolution of
: providing dispute.

such

services to

the Listco

Group
Certain Members | Members | Actual costs | Invoicetobe | 3.0 3.0 3.0
administrative and | of Listco | of Parent incurred in | provided, | million | million | million
logistics services | Group Group providing together with |
such as legal and * services documentary
regulatory N calculated support, no
services, back as the | earlier than the
office accounting estimated date incurred
and handling of salaryand | and to be paid
telephone calls benefits for | in the absence
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relating to hotel the of dispute
reservations, tax . employees | within45 days
and internal audit of the Listco | of receiptof
services, limited Groupand | invoice, or in
treasury functions - the hours the event of
“and accounting' - ' ' | workedby | dispute, within
and compliance s;xch 30 days of
services. K_ employees | resolution of
‘ providing | dispute.

such '

servicesto

the Parent

Group

63.  Shared services agreements are a common method by which affiliated companies
achieve economies of scale.

64.  Here, although SCL asserts that all of the -services provided by LVSC employees
were rendered for SCL pursuant to the.Shared Ser_vices/Agreement, there is no evidence that the
parties’ observed aﬁ_y formalities,'® which would permit the Court to determine, which, if any,
services were provided pursuant to the Shared Services Agreement. 9

65.  SCL advised HKSE that implementation agreements would be used in

conjunction with the Shared Services Agreement.*

18 SCL 00193427, a redacted email dated February 10, 2010, evidences the adoption of a
procedure for payment of vendor expenses for certain Parcel 5/6 construction related vendors -
from Macau. The email anecdotally indicates the invoices would be sent to Macau with a copy
to Las Vegas, reviewed in Las Vegas, approved for payment in Las Vegas, and then sent to
Macau for payment. This policy was apparently adopted after the threshold for intercompany
billings in the SCL IPO was exceeded. SCL00199830.

19 SCLO0171443, redacted minutes of VML Compliance Committee dated February 22,
2010, reflect that because of the Shared Services Agreement a tracking system had been
established to record the execution of each individual agreement and that individual
implementation agreements would have to be drawn up for each service category. The Court
has been unable to locate any further references in the evidence admitted at the hearing regarding
the actual implementation and utilization of services pursuant to the Shared Services Agreement.

20 The letter states in pertinent part:

Page 16 of 39




H O WN

wn

O o - o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

26
27
28

66.  When questioned during the evidentiary hearing about the mechanism for
requesting or paying for service under the Shared Services Agreement, Adelson was unable to
provide any evidence of the processes used to obtain seruices under that 5agreement.'21

67. The facts and circumstances giving rise to Jacobs' ultimate termination were
directed and controlled from Las Vegas. Despite internal praise from the Board members of
SCL (except Adelson) for Jacobs, Leven claims that in June of 2009 he had had enough of
Jacobs and wanted him fired. Adelson and Leven began undertaking what one email labeled as
the “exorcism strategy” to terminate Jacobs. The actions to effectuate Jacobs’ termination were |
carried out from Las Vega.s,22 including the ultimate decision to terminate Jacobs, the creation of
fictitious SCL stationary to draft a termination nctice, the preparation of press-releases regarding ’

Jacobs’ termination, and the handling of legal leg-work to effectuate the termination.

It is envisaged that from time to time, and as required, an implementation agreement for a
particular type of product or service will be entered into between LVS Group and
members of the Group under which the LVS Group provides the relevant products or
services to the group or vice versa. Each implementation agreement shall set out the
details of the material terms and conditions which shall include:

a) the relevant Scheduled Products and Services to be provided,;

¢) the time(s) at which, or duratlon during which, the relevant Scheduled Products and
Services are to be provided;

d) the pricing for the Scheduled Products and Services to be prov1ded determined in
accordance with the provisions of the Shared Services Agreement; and,

¢) payment terms (including where apphcable terms providing for deducting or

withholding taxes).
SCL00106303.
2 The Court reviewed the redacted documents contained in Exhibit 887A to determine if

there was any support for SCL’s position that the Shared Services Agreement was the method by
which LVS employees were utilized by SCL rather than the agency analysis performed by the
Court. . '

2 This effort was described by Leven as an effort to “put ducks in a row”,
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68.  According to Adelson and Leven, they were acting on behalf of SCL in Nevada -

when undertaking these activities, and they were doing so with SCL's knowledge and consent.

| They coordinated with legal and non-legal personnel — including Gayle Hyman (LVS's general

counsel) and Ron Reese (LVS’s VP of public relati(;ns) ~in LVS to carry out the plan to
terminate }écobs. Other LVS personnel were involved and acted in Nevada, including under the
Shared Services Agreement between SCL and LVS.

69.  Adelson and Leven made the determination to terminate Jacobs subject to -
appr(;val of the SCL board at the next scheduled meeting.

70.  From Nevada, Leven and Adelson informed the SCL Board of Adelson's decision
to terminate Jacobs after the decision was already made. An emergency telephone conference
was held regarding the termination of Jacobs and to have the SCL Board ratify the decision.

71.  Jacobs was not and is not a resident of Nevada. When he servéd as SCL’s CEO,
he was headquartered in Macau and lived in Hong Kong. |

| 72.  Subsequently, Leven, Kenneth Kay (LVS's CFO), Irwin Siegel (LVS/SCL Board
memﬁer), Hyman, Daniel Briggs (LVS's VP of investor relations), Reese, Brian Nagel (LVS's
chief of security), Patrick Dumont (LVS's VP of corporate strategy), and Rorh Hendler (LVS's
VP of strategic marketing) — left Las Vegas and went to Macau to effectuate Jacobs’ términaﬁon.
Before they even left Las Vegas, Jacobs' fate had been determined. |

73.  OnJuly 23,2010, Leven met with Jacobs in Macau. At that meeting, Leven
adviseé Jacobs he was terminated. Jacobs was given the option of resigning which hg refused.
Jacobs inquired whether the termination was “for cause” and Leven responded that he was “not
sure,” but he indicated that the Term Sheet would not be honored.

74.  Jacobs was SCL’s CEO until he was terminated on or about July 23, 2010. .
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E 75. Wheﬁ Jacobs was terminated, he was in Macau.

76.  Adelson naﬁed Levep Acting CEO and an Executive Director subject to approval
of the SCL board at the next scheduled meeting and -pending the appointment of a permanent .
replacement.

77.  The SCL Board abproved the termination and Leven’s interim appointment.

78. | The SCL Board appointed two new officers to sérve as SCL’s President and Chief]
Operating Ofﬁcer (Edward M. Tracy) and Executive Vice President and Chief Casino Officer-
(David R. Sisk); both baéed in Macau. At the same time, an SCL Non-Executive Directo‘f, Irwin
A. Siegel, was appointed the Chairman of two newly formed committees (the Transitional
Advisory Committee and the CEQ Search Committee) and spent the majority of his time in |
Macau to carry out his duties. |

79.  After Jacobs’ termination, Adelson and LVS began crafting a letter oﬁtlining :
Jacobs’ supposed offenses for his “for cause” termination. The participants in this endeavor
were Adelson himself, Leven and pe:rhaps, Irwin Siegel, another joiht SCL/LVS Board member.
These actions were again carried out and coordinated in Nevada.

80. A number of the alleged 12 reasc;ns for Jacobs’ termination involve actions Jacobs:
carried out representing SCL while in Neva&a. |

81.  After Jacobs was terminated, Leven feplaced Jacobs as CEO of SCL. Leven did
not enter into any employment agreement vﬁth SCL. He served i-n.that capacity under the
employment agreement that he had with LVS. While in Las Vegas, Levén served as the acting |
SCL CEO from his LVS headqﬁarters in Las Vegas. SCL au‘thorizcd and approved of Leven
serving as its CEb from Las Vegas. As CEO, Leven was responsible for SCL's day-to-day

operations.
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1{ Limited.”

1 the Wall Street Journal that Jacobs’ alleges to be defamatory. The statement is as follows:

82.  After becoming Acting CEQ, Leven, on documents with a Las Vegas Sands Corp.

heading, issued an “Approval and Authorization Policy” for the Operations of “Sands China .

83.  Here, there is no evidence &at the Shared Services Agreement was the basis for

the éctivities of Leven, Adelson, Hyman, Reese and Fofémaﬁ. |
, 84.  SCL’s activities through LVS empioyees in Nevada are substantial, have been
continuous since the IPO, and are systemaﬁd. ’

85.  In October 2010, the SCL Board had the same éompdsiﬁon, except that the two |
Executive Directors were Toh Hup Hock, SCL’s CFO (who had previously replaced Stephen f‘ ‘
Weaver as an Executive Director), and Michael Leven. Toh Hup Hock fesided in Macau; Mr.
Leven continued to be based in Las Vegas, but traveled to Macau as necessary.

86.  Jacobs filed his initial Complaint against SCL and LVS on October 20, 20_16.

87.  On October 27, 2010, Leven was personally served with a éopy of the Summons
and Complaint while acting as SCL’s CEO and physicall)‘r present in ﬁevada.

88.  Reese, an LVSC employee, began a public relations campaign regarding Jacobs’
lawsuit on behalf of LVS and SCL from Nevada. | |

89.  OnMarch 15, 2011, Adelson, through Reese, issued a statement to a reporter for

"While I have largely stayed silent on the matter to this point, the recycling of his
allegations must be addressed," he said "We have a substantial list of reasons why Steve
Jacobs was fired for cause and interestingly he has not refuted a single one of them.
Instead, he has attempted to explain his termination by using outright lies and fabrications
which seem to have their origins in delusion.”
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90.  Adelson acknowledges that he made this statement on behalf of hjmseif, LVS and.
SCL. SCL publ-ished a statement to the media from Nevada that gives rise to the claim for
d.efamation, |

91.  Based upon the evidence, Adelson's statement can be attributed to SCL because it
claims that it is responsible for Jacobs' termination. The statement waé maﬂe and issued in
Nevada. If proven defamatory, this would be an a;iditional basis for jurisdiction in Nevada.

92.  Any finding of fact stated hereinabove that is more appropriately deeméd a
conclusion of law shall be so deemed. |

III.
CONCLUS}ONS’ OF LAW

93.  The Court is faced with allegatior;s of general jurisdiction, spegiﬁc jurisdictio_n
and 'tr'ans?tory jurisdiction over SCL.2

A. GENERAL JURISDICTION

94.  The Court has to evaluate the contacts by SCL and make determinations as to
whether SCL is at home in Nevada for the general jurisdiction analysis. Little guidance has been
provided to the Court to assist in the deter;nination 6f the appropriate factors té consider in
determining whether SCL is at home in Nevada.

9s. Generalv or “all-purpose” jurisdiction gives a court the power “to hear any and all
claims against” a defendant “rega:dleés of where the claim arose.” Goodyear Dunlop Tires |
Operations, S.A. v. Brown, 131 S.Ct. 2846, 2851 (2011).

96. A court has general jurisdiction over a foreign corporaﬁ;)n only if it is “esseptially

at hqme” in the forum. See id.; Daimler AG v. Bauman, 134 S.Ct. 746, 758 n.11 (2014).

3 The Court has made separate findings and conclusions on each type of jurisdiction

alleged by Jacobs to enable the parties to seek a more full appellate review if they choose.
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97. "A court-may exercise general jurisdiction over a foreign company when its
contacts with the forum state are so continuous and systematic as to render [it] essentially at’
home in the forum State." Viega GmbH v. Eig. hth Jud. Dist. Ct., 130 Nev. Adv. Op. 40, 328' P.3d
1152, 1156-57 (2014).

98.  “Typically, a corporation is ‘at home’ only where it is incorporated or has its
principal place of business.” 328 P.3d 1152, 1158 (2014).

99.  The Supreme Court in Daimler AG did not rule out that "a corporation's
operations in a forum other than its formal place of incorporation or principal place of businéss ) .
may be so substantial and of such a nature as to render the corporatibri at home ink that State."
134 S. Ct. at 761 n.19.

100.  “The test for general jurisdiction, dt;pends on an analysis of the Dué Process
Clause and its requirement that a foreign corporation’s “continuous corporate opekations within
a state [be] so substantial and of such a nature as to justify suit against it on causes of action

arising from dealings entirely distinct from those activities.” Daimler AG, 134 S.Ct. at 754

101. In Daimler AG, the U.S. Supreme Court held that corporations may be sued under

(239

a general jurisdiction theory if their affiliations with the forum are so “‘continuous and
systematic as o render them essentially at home in the forum State.” 134 S.Ct. at 754,
| 102. Here, SCL has designated Macau as its principal place of business. All of SCL’s
holdings are located in Macau, SCL’s executive officers, including Jacobs, were based in Macau
until July 2010 when Jacobs was terminated. |
103. The SCL Board, which included three independent directors who reside in Hong

Kong, met in either Macau or Hong Kong.
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104. SCL isnot incoxi)orated in Nevada and does not hold its board meetings in
Nevada. '

105.  While a significant amount of diréction over the activities of SCL comes from its
Chairman in Las;Vegas, as well as others employed with LVS], for purposes of general
jurisdiction these pervasive cohtacts appear to be irrelevant following Daimler.”*

106. The Nevada Supreme Court, after mi_m_l_e_r,_ has indicated that an agency theory of
general jurisdiction is still viable. In Viega, the Court cited a Cdifoﬁia case that found thét the |
agency' theory "supports a ﬁr;ding of general jurisdiction" and noted that "the [United Stat;es]
Supreme Court has recognized that agency typically is more useful to a specific jurisdiction
analysis." 328 P.3d at 1163 n.3 The Court did not indicate that the agency theory of general
jurisdiction is no longer available.?

107.  SCL made extensive use of agents -- employees of LVS -- in conducting its

business. Under Viega, the analysis of the contacts and actual activities of these agents are

4 At the time of the Court’s original decision denying the motion to dismiss, Daimler had

not been decided. This has resulted in a substantial change in the evaluation of jurisdiction over
foreign companies. While the Court recognizes that there are pervasive contacts, these contacts
alone are insufficient to exercise general jurisdiction over a foreign company.

% In trying to reconcile the concépts of alter ego and agency for general jurisdictional

inquiries, the Nevada Supreme Court wrote:

But corporate entities are presumed separate, and thus the mere “existence ofa
relationship between a parent company and its subsidiaries is not sufficient to establish -
personal jurisdiction over the on the basis of the subsidiaries minimum contacts with the
forum. . . . Unlike with the alter-ego theory, the corporate identity of the parent company
is preserved under the agency theory; the parent nievertheless” is held for the acts of the
[subsidiary] agent” because the subsidiary was acting on the parent’s behalf.

Viega, at 1157 (internal citations omitted.)

Page 23 of 39




[¥,] (V8]

o e 3

10
11

12

13
14

15.

16
17
18
19
20
21
22
23
24
25

26

27
28

relevant both for an evaluation of whether general jurisdiction is appropriate and, if not, whether
specific jurisdiction over SCL is appropriate.
108.- -Jacobs’ operative Third Amended Complaint asserts causes of action against SCL |-

for Breach of Contract, Aiding and Abetting Tortious Discharge in Violation of Public Policy,

Civil Conspiracy related to Tortions Discharge in Violation of Public Policy, and Defamation.®

% The jurisdictional' allegations related to SCLAin the Third Amended Complaint are:

3. Defendant Sands China Ltd. (“Sands China”) is a Cayman Islands corporation and is 70%
owned by LVSC. Sands China is publicly traded on the Hong Kong Stock Exchange. While.
Sands China publicly holds itself out as being headquartered in Macau, its true headquarters are
in Las Vegas, where all pnn01ple decisions are made and direction is given by executives acting
for Sands Chma

1

* *

6.  Each Defendant is the agent of the other Defendants such that each Defendant is fully
liable and responsible for all the acts and omissions of all of the other Defendants as set forth
herein.
7. The Court has personal _]llt’lSdlCthn over the Defendants and the claims set forth herein -
pursuant to NRS 14.065 on grounds that such jurisdiction is not inconsistent with the Nevada
Constitution or United States Constitution.
8. . Venue is proper in this Court pursuant to NRS 13.010 ef seq. because the material events
giving rise to the claims asserted herein occurred in Clark County, Nevada.
* * * .

38.  Inorabout July 2010, Adelson directed executives from LVSC in Las Vegas, Nevada to
begin the process of terminating Jacobs. This process which would be referred to as the

“exorcism strategy,” was planned and carried out from Las Vegas and included (1) the creation
of fictitious Sands China letterhead upon which a notice of termination was prepared, (2) -
preparation of the draft press releases with which to publicly announce the termination, and (3)
the handling of all legal-related matters for the termination. Again, all of these events took place |
in Las Vegas, ostensibly by agents acting for both LVSC and Sands China.
39.  Indeed it was LVSC in-house attorneys, claiming to be acting on behalf of Sands China,
who informed the Sands China Board on or about July 21, 2010, about Adelson’s decision to -
terminate Jacobs, and directed the Board members to sign the corporate documents necessary to
effectuate Jacobs termination. These same attorneys promised to explain the basis for the
termination to the Board members during the following week’s board meeting (after the
termination took place). Predictably, as Adelson is all-controlling, he took action first and then
decreed how the Board thereafter reacted.
40.  Promptly thereafter, the team Adelson had placed in charge of overseeing the sham
termination — Leven, Kenneth Kay (LVSC’s CFO), Irwin Siegel (LVSC/Sands China Board
member), Gayle Hyman (LVSC’s general counsel), Daniel Briggs (LVSC’s VP of investor
relations), Ron Reese (LVSC’s VP of public relations), Brian Nagel (LVSC’s chief of security),
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The location of activities related to these allegations is important td the Court’s analysis of
jurisdiction. |

109." “LVS operates SCL the same way as it operated its Macau operations before the | -
I-PO. Despifé the appointment of a Board, any change in the location of ultimate decision-making
authority, direction, or control was not material after the IPO.

110, Here, Adelson and LVS assert an extraordinary amount of control over SCL. The

parties do not dispute t}_lat LVS is subject to general jurisdiction in Nevada, has systematic and
continuéms contacts with Nevada, and is at home in Nevada. Adelson and LVS’s control over

SCL goes far beyond the.ordinary relationship of parent to subsidiary.?’

Patrick Dumont (LVSC’s VP of corporate strategy) and Ron Hendler (LVSC’s VP of strategic
marketing) — left Las Vegas and went to Macau in furtherance of the scheme.

x % * v
44.  Because Leven had not been able to persuade Jacobs to resign, the next play from the
Adelson playbook went into effect — fabricating purported cause for the termination. Once again,
this aspect of the plan was also carried out in Las Vegas by executives professing to act for both
LVSC and Sands China. Indeed, this time they prepared a false letter in Las Vegas and put it on
Venetian Macau, Ltd. Letterhead and identified twelve manufactured “for cause” reasons for
Jacobs termination. Transparently, one of the purported reasons is an attempt to mask one of
Adelson’s personal transgressions: The letter absurdly claimed that Jacobs exceeded his
authority and failed to keep the companies’ Boards of Directors informed of important business
decisions. Not surprisingly, not only are the after-the-fact excuses a fabrication, they would not
constitute “cause” for Jacobs termination even if they were true, which they are not.

* * *
71.  In an attempt to cover their tracks and distract from their improper activities Adelson,
LVSC and Sands China have waged a public relations campaign to smear and spread lies about
Jacobs. .

The Court has not considered these allegations as true but weighs the evidence related to these
allegations for purposes of this decision.

2 Based upon the limited evidence currently before it, the Court is faced with two potential |

conclusions, first that SCL is so dominated by LVS and its Chairman that it’s independent
existence is a sham or, alternatively, that the Board of SCL has made a conscious decision to
allow its agents in Las Vegas significant control over SCL’s operations and governance. Given
the presumption of separateness, the Court finds the better course in this situation, based upon
the evidence currently before it, is the latter conclusion.
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- 111.  The Court refuses to adopt a test under which a company that propeﬂy obtains
available services from an affiliate through a shared services agreement, without further éontacts, '
becomes subject to juﬁ@dicﬁon in the affiliate’s home state.

112.  Even though Jacobs and others at SCL were permitted to provide
recommendations, the decisions — large and small — were ultimately made by Adelsonand
LVS in Las Vegas. |

113.  The attitude of Adelson and other LVS executives towards Jacobs’ efforts to
miaintain independent entities could be construed as a “purposeful disregard of the subsidiary's
independent corporate existence.” Sonora Diamond Corp., 83 Cal. App. 4th af 542. R

114. SCL’sown operétions in Nevada .through agents (separate and apart from those
agreed to under the Shargd Services Agreement) are so substantial and of sﬁch a nature as to
render it eséentially at home in Nevada even though it is not incorporated in Nevada and ao‘es ﬁot
have casino operations in Nevada. Jacobs and other SCL executives routinely conduct business ‘
in i\levada All major deqisions were made in Nevada on behalf of SCL, including contracts for
the purchase of good and services. |

| 115. The activities of LVS employees — as SCL's agents outside of the Shared Services
Agreement were continuous and signiﬁcént enough to render SCL “at home” in Nevada.

116.  Jacobs argues that LVS éxercised control over SCL from Las Vegas. While the
separate corporate identities‘of LVS and SCL cannot be ignoxjed, the actions of those on behalf of
SCL in Nevada afe important to the jurisdictional analysis.

117. The evidence demonstrates that Adelsqn; in his capacity as SCL’s Chairman, and
Leven, as Acting CEQ, controlled SCL from Las Vegas.. Both were in Las Vegas transacting

business for SCL with the knowledge and apparent consent of the Board of SCL." While Leven
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was special advisor and acting CEO his SCL business cards showed Nevada as his contact
location for SCL. The same was true of Mr. Adelson.

~118. In'Daimlef AG, the Court explained that the general jurisdiction test the Due
Process Clause requires—which limits al]—pufpose jurisdiction to the f§ru.ms whére the
corporation is “at home”—raises a simple question that can be “resolved expedifiously at the
outset of the litigation” without the need for “much in the way of discovery.” 134 S.Ct. at 762
n.20. The complicated and intensely fact-specific arguments demonstrate the uniqueness of this
case.

119. This is the “exceptional case” where “a corporation’s operations in a forum other
than its formal place of incorporation or principal place of bﬁsiness‘ [are] so substantial and of
such a nature as to render the corporation at home in that State.” Daimler AG, 134 S.Ct. at 761
n.19. In deciding whether this test is met, the “inquiry does not ‘focu[s] solely on the magnituder
of the defendant’s in-state contacts.”” Jd. at 762 n.20. “General jurisdiction 1;nstead calls for an
appraisal of a corporation’s activities in their entirety, nationwide and wofldwide.” Id.

. 120. Taken alone SCL’s purchases of goods and services from entities heédqum'teréd
in Nevada, including LVS, for use in Macau do not provide a basis for conclu&ing that SCL was
“at home” in Nevada.

B 121. SCL had the right to control how LVS employees performed the services on

|| SCL’s behalf;, the Board apparentlyldid not exercise that right to control, but deferred to the

Chairman and Special Adviser.
122.  The actions LVS employees undertook in Nevada as SCL’s agent, when
compared to SCL’s activities in their entirety, were “so substantial and of such a nature” that

SCL should be deemed to be “at home” in Nevada.
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123. Based upon tﬁe governing law, and all of the evidence presented in the record, the
Court finds that based upon the conduct of LVS acting as SCL’s agent, SCL is subject to general
jurisdiction in N/evada. The evidence is sufficient to support this finding by a prepqnderahée of -
the evidence without considering the adverse evidentiary inference imposed by the Court’s
March 6, 2015 Order. | | | | |

124. The acﬁviﬁ;s of LVS employees —as SCL agents outside of the Shared Services
Agreement — were continuous and signiﬁcaﬁt enough to render SCL “at-home” in Nevada.

125. A review of Exhibit 887A and the adverse inference imposed by the Court’s
March 6, 2015 Order, the Court finds that SCL hés failed to rebut the inference that each of t.he‘
documents improperly redacted’® under the MPDPA contradict SCL’s denials of personal

jurisdiction and support Jacobs’ assertion of personal jurisdiction over SCL.?> These inferences

simply provide additional evidentiary support for the Court’s conclusions.

B The redactions made to the documents — eliminating all names and other identifying
information about identities — casts doubt as to fairness and thoroughness of the entire search,
vetting and production process. Because many of the search terms were in fact names, the
veracity and completeness of the search cannot be tested against the documents that were flagged
for production as SCL has made it impossible for Jacobs to know the identity of any of the
names in the redacted documents. Thus, because several of the search terms are in fact names of
people, the search terms themselves are redacted. Such a process is ripe for abuse and fails to
meet the standards of fairness for discovery in a Nevada court. Because in many instances the
actual search terms are redacted, Jacobs cannot himself even run searches against the redacted
documents. Adelson himself confirmed that redacted documents are effectively useless in terms
of evidentiary value, particularly emails since those contain the identity of the sender, recipient
and other names, all of which SCL has redacted and made inaccessible.

29

Exhibit 887A contains the remaining redacted documents for which replacement copies
have not been produced. A review of those documents demonstrates that the activities of SCL
and LVS were assisted by use of a Macau shared drive, “the M drive”, hosted in Las Vegas.
While the degree of redactions prevents the Court from identifying the individuals involved in
the discussions, (SCL00182755) the existence of that shared drive is additional evidence of the
level of activity in Nevada and control of its agent that SCL could, if it chose, exercise.
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SPECIFIC JURISDICTION
126. A court will find a defendant subject to specific jurisdiction where:

(1)the defendant purposefully avails himself of the privilege of serving the market in the
forum or of enjoying the protection of thie laws of the forum, or where the defendant
purposefully establishes contacts with the forum state and affirmatively directs conduct .
toward the forum state, and (2) the cause of action arises from that purposeful contact
with the forum or conduct targeting the forum.

Arbella Mut. Ins. Co., 122 Nev. at 513, 134 P.3d at 712-13.

127.  “[A] plaintiff may establish personal jurisdiction over a nonresident defendant “by,
attributing the contacts of the defendant’s agent with the forum to the defendant”. Trump, 109
Nev. 687 at 694 (1993).

128. “Corporate entities are presumed separate. And thus, mdlcla of mere ownershlp
are not alone sufficient to subject a parent company to jurisdiction based upon its subsidiary’s
contacts.” Viega at 1158. | |

129.  “[T]he control at issue must not only be of a degree ‘more pervasive than . . . .

.common features’ of ownership, ‘[i]t must veer into management by the exercise of control over

the internal affairs of the subsidiary and the determination of how the company will be operated
on a day-to-day basi\s,’ such that the parent has ‘mo;’ed beyond the establishment of general
policy and direction for the subsidiary and in effect taken over performance of the subsidiary’s
day-to-day operations in ca.rrymg out that policy.” Viega at 1159.

130.  Specific jurisdiction is proper only “where the cause of action arises from the
defendant’s contacts with the forum.” Dogra v, Liles, 129 Nev. Adv. Rep. 100,314 P.3d 952, 955
(2013) . “Nevada mayexermse specific jurisdiction over a nonresident defendant if the defendant -

‘purposefully avails® himself or herself of the protections of Nevada’s laws, or purposefully directs
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her conduct towards Nevada, and the pléi;lﬁﬁ’s claim actually arises out from that purposeful
conduct.” Id. | |

131. ‘Where “separate claims are pled, specific personal jurisdiction must -
independently exist for each claim and the existence of personal jurisdiétion for one claim will
not provide the basis for another claim.” Wright & Miller, 5B Fed. Prac. & Proc. Civ. § 1351, at
46 n.30. Jacobs has met his burden of showing specific jurisdiction with respect to each of his
claims against SCL. |

. Breach of Contract

132.  Jacobs claims that he performed the services of SCL's CEO pursuant to an
emplc;yment agreement with the parent, LVS. Evidence adduced at the evidentiary hearing
appears to support a claim that the Term Sheet was later assigned and assumed by SCL as part of]|
the IPO. The éssignment and assumption of a contract from a Nevada company subjects SCL to
jurisdiction for a dispute §t¢Mng from that contract and the services provided under it. Since :
Jacobs would be sﬁbjcct to suit in Nevada pufsuant to that agreement, SCL is similarly subject to
suit in Nevada by having assumed the obligations that flow from that agtecmeny.

133.  The fact that the Term Sheet Qas‘ hegotiaied and agreed to in Nevada would
further subject SCL to personal jurisdiction here due to the conduct of SCL's incorporator, LVS.
Newly-formed legal entities are subject to p;:rsonal jurisdiction in the forum where the entity's
promoter enters into contracts, which the legal entity later ratifies and accepts.

134.  Jacobs failed to show specific jurisd.iction over his breach of contract claim
against SCL. In a breach of contract case, the factors courts typically consider in deciding
whether there.is specific jurisdiction include the degree to which the defendant does business in

the state, whether the contract chooses the law of the forum state, and whether contract duties
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were to be performed in the forum. See Consulting Engineers Corp. v. Geometric Ltd., 561 F.3d
273, 278 (4th Cir. 2009). |

135. © In Burger ng, the U.S. Supreme Court emphasized the ¢ “need for a highly
realistic approach that recognizes that a contract is ordmanly but an lntennedlate step serving to
tie up prior business negotiations with future consequences which themselves are the real object
of the business transaction.” 471 U.S. at 479. “It is these factors——pnor negotiations and
contemplated future consequences, along with the terms of the contract and the parties; actual
course of dealing—that must be evaluated in determining whether the defendant purposefully
established minimum contacts within the forum. “Id

136. Here, all of these factors demonstrate that there is specific jurisdietion over

Jacobs’s breach of contract claim. The negotiations, consequences, terms, and parties’ course of

dealing arising from the option grant are all primarily connected to Nevada. The facts related to |

the termination are intimately related to the breach of the option grant.

137. A nonresident company may subject itself to jurisdiction by accepﬁng the benefits
of an employment agreement. | ,

138.  The use of correspondence ancl telephone calls to forum-based offices during
contract negotiations are examples of the sort of contact that can give rise to jurisdiction. |

139.  Jacobs has sued SCL for failure to honor the award of options to him, a claim that\
grows directly out of his services provided to SCL.pursuant to the Term Sheet with LVS. SCL
purposefully availed itself of the laws of Nevada by accepting the services of Jacobs’ pursuant to
the Nevada-based Term Sheet. When accepting the benefits that Jacobs was providing pursuant

to a Nevada contract, SCL could reasonably foresee being hailed into a 'Nevaday court should a

dispute arise related to terms of his employment under the Nevada contract.

Page 31 of 39




O e 9 &

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24 .

25
26
27
28

140.  The Share Option Agree;mént was offeréd to Jacobs for fhe servicés he provided
to SCL pursuant to the Term Sheet.

141. - The Share Option Grant and the Term Sﬁeet are intertwined and interrelated. The | ..
Share Option Grant was made in fulfillment of the terms and conditions of the Term Sheet.

142.  Adeison, Leven, and other LVSC executi?es participated in the decision to extend
the Share Option Grant. This process involved a number of emails and calls to and from Nevada |
to resolve the terms of the options and SCL’s executive stock option plan. |

143.  Jacobs alleges that the decision to breach the Share Option Grant was made by
Adelson and LVS executives from Nevada. Jacobs’ breéch of contract cause of action anses
from this action within the forum.

144. The barties’ disputes as to whether Jacobs engaged in certain activities outside of
Nevada, and whether he then reported those acﬁv_itiés to the Chairman in Nevada — dispﬁtes that
also go tp_the merits of the case — affect the basic conclusion that Jacobs claixﬁ arose in Nevada.

'145.  The acts of employees of LVS as agent of SCL related to compensation and
termination of Jacobs and SCL’é assumption of the Nevada negotiated Term Sheet support the _
conclusion that specific juﬁsdiction is appropriate over the breach of contract claim.

146. Where the Court has personal jurisdiction over one contract, the court may
exercise jqﬁsdiction over intimately related contracts even though the parties are not identical.

Conspiracy and Aiding and :4betting

147. The jurisdictional analysis for aiding and abetting.is similar to the jmisdicﬁonal_
assessment for conspiracy claims.

148. The elemeﬁts of jurisdiction for either conspiracy or aiding and abetting aré:

(1) a conspiracy . . . existed;
(2) the defendant was a member of that conspiracy;
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(3) a substantial act or substantial effect in furtherance of the conspiracy occurred in the
forum state; '
(4) the defendant knew or had reason to know of the act in the forum state or that acts
outside the forum state would have an effect in the forum state; and

. (5) the act in, or effect on, the forum state - was a direct and foreseeable result of the
conduct in furtherance of the conspiracy.

Carsanaro v. Bloodhound Techs., Inc., 65 A.3d 618, 636 (Del. Ch. 2013) .
149.  Jacobs has pfesente‘d sufficient evidence to show jurisdiction over SCL on his
conspiracy and aiding and abetting claims.

150. While wearing their SCL “hats,” Adelson and Leven formulated the strategy to

‘terminate Jacobs. Many of their own acts, purportedly done on behalf of SCL, were undertaken

within Nevada.

151.  To carry out the plan, they utilized the services of LVS employees within Nevada
to draft press releases, obtain the SCL Board’s “;pproval” after the decision had been madé, and
handle other legal matters related to the termination so that Jacobs would not discover his
looming termination. |

152. These were substantial acts in furtherance of .{acobs-’ firing and would give ﬁse to
jurisdiction aver SCL had SCL Faken these acts within the forum. SCL knew of LVS’s acts in |
the forum to complete Jacobs’ ‘termination a.md assented to them.

153. The acts in Nevada, and the éffecté felt theréin, were directly foreseeable and
attributable to the alléged conspiracy. |

154.  Jacobs’ causes of action for conspiracy and aiding and abetting arise directly out
of SCL’s and its co-conspirators’ purposeful contact with the forum and conduct targeting th‘e
forum. |

155. The evidencg has shown that SCL purposefully directed its conduct towards

Nevada.

l
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156. . The acts of LVS and SCL related to Jacobs alleged wrongful termination su;iport :
the conclusion that specific jurisdiction is appropriate over the Aiding and Abetting Tbrtious
Discharge in Violation of Public Policy and Civil Conspiracy related to Tortious Discharge in -
Violation of Public Policy claims.

Defamation

157. A corporation can be liablé for the defamatory statements of its executives acting |
within the scope of their authority. -

158. Jacobs has presented sufficient evidence that Adelsén's statements are attributable
not only to himself, but also SCL. |

159. J_acobS‘ cause of action arises out of Adelson’s statement that he made and
published in Nevada concerning Jacobs' claims in Nevada.

160. “Injudging minimum contacts, a court properly focuses on 'the relationship -
among the defendant, the forhm, and thc/: liﬁgaﬁon."' Keeton v. Hustler Magazine, Inc., 465 U.S.
770, 775 (1984). "The victim of a libel, like the victim of any other tort; may choose to bring suit
in any forum with which the defendant has certain minimum contacts . . . such that the
maintenance of the suit doés not offend traditional notions of fair play and substantial juétice."
Id. at 780-81. The reputation of a libel victim may suffer harm outside of his or her home state.
1d. at 777. Defamatory statements hurt the target of the statement and the readers of the
statement. Id. at 776.

161.  Specific jurisdiction over SCL on Jacobs defamation claim hinges 6n his assertion|
that Adelson was speaking not only for himself and LVS, but also for SCL, when he made the
allegédly defamatory statement. Adelson’s inconsistent testimony on this issue during the

evidentiary hearing provides substantial evidentiary support for Jacobs allegations.
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162.  The fact that Mr. Adelson’s statement was published in Nevada through The Wall | '
Street Journal is enough to support specific jurisdiction over SCL.
Reasonableness

163. “Wh&hﬂ general or specific, the exercise of personal jurisdictioh must also be.

reasonable.” Emeterio v. Clint Hurt and Associates, Inc., 967 P.2d 432, 436 (Nev. 1998)

164.  Once the first two prongs of specific jurisdiction have been established,
(purposeful availment/direction and that the cause of action arises from that purposeful '
contact/targeting the forum) “the forum's exercise of jurisdiction is presumptively reasonable. To
rebut that presumption, a defendant ‘must present a compelling case’ that the exercise of |
jurisdiction would, in fact, be unreasonable.” Roth v. Garcia Marquez, 942‘F.‘2d 617, 625 (9th
Cir. 1991). |

165. Courts look at a number of factors to analyze whether exercising jurisdiction
would be reasonable, including:

(1) the burden on the defendant of defending an action in the foreign forum,

(2) the forum state's interest in adjudicating the dispute,

(3) the plaintiff's interest in obtaining convenient and effective relief,

(4) the interstate judicial system's mterest in obtaining the most efficient resolution of

controversies, and

(5) the shared interest of the several States in furthering fundamental substantive social

policies.

967 P.2d 432, 436 (1998).

166.  Application of these factors confirms that it is reasonable to require the SCL to
litigate this contract dispute in Nevada.

167. SCL will not suffer any burden defending this action in Nevada. The evidence

indicates that SCL utilized LVS for substantial activities related to the issues involved in the

allegations related to the merits of this matter. SCL’s executives routinely travel to Nevada and
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conduct business in Nevada on a systematic and continuous bases. Continuing contacts with the
forum indicate that litigating in Nevada do not constitute a burden. R_‘q_th, 942 F.2d at 623.
“[Ulnless such'inconvc;,rﬁence is 'so great as to constitute a deprivation of due process, it will not
overcome clear justifications for the exercise of jurisdiction.” Id.

168. Nevada hasan interest in resolving disi)utes over contracts and torts that center
upon Nevada and relate to activities in the forum. Although a non-resident, Jacobs ‘has an
interest in obtaining convenient aﬁd effective relief. SCL cannot plausibly argue that it would be
more convenient for Jacobs to litigate outside of the United States. See id. at 624.

169. The interstate — and global — judicial systems’ interest ‘in efficient resolution
weighs in favor of exqcising jurisdiction. This matter has been pending in Nevada courts for
almost five years. Judicial economy would be served by continuing this litigation in Nevada.
Significant time and judicial resources of the Court and the parties will have been wasted if
Jacobs is required to reinstate this litigation in another forum. The social i)olicies implicated by
claims of wrongful termination in violat.io'n of public policy militate in favor of ;etaining
jurisdiction. | |

170.  SCL has not made a compelling case that exercising jurisdiction over it would be
uméasonable. | |

171. = While Nevada civil litigation rules are likely to impose obligations on SCL that
are in tension with SCL’s obligations under the foreign law of the jurisdiction where it operates, |
including its obligations under the Macau Personal Data Privacy Act, the freé flow of

information that occurred between SCL and LV prior to the litigation ameliorate that concern.
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Adverse Inference

172. | Without taking into consideration the adverse evidentiary inferences imposed i)y
the Court’s March 6, 2015-Order, Jacobs has established specific personal jurisdiction over each -
of his claims against SCL by a preponderance of the evidence. .

'173. If the Court were to consider the adverse evidentiary inference imposed by the

Court’s March 6, 2015, the case for exercising specific jurisdiction is even stronger. 777777

C.  TRANSIENT JURISDICTION |

174.  In Burnham v. Superior Court of California, 495 U.S. 604, 619 (1990},,the
United States Supreme Court reaﬂ:mned the principle that “jurisdiction based on physical
presence alone constitutes due process” and that it is “fair” fof a forum to exercise jurisdiction
over anyone who is properly served within the state. |

175.  Nevada has adopted the in-state service rule for non-resident defendants. See
NRS 14.065(2). The Nevada Supréme Court has held thaf “[iltis v»-/ell-settled that personal
jurisdiction may be asserted over an individual who is served with process yvhjle present within
the forum state.” Cariaga v. Eighth Judicial Dist. Court of State, 104 Nev. 544, 762 P.2d 886,
887 (1988). It also noted that “[t]he doctrine of ‘minimum contacts' evolved to extend the
persoﬁal jurisdiction of state courts over non-resident defendants; it was never intended to limit
the jurisdiction of state courts over persons found within the borders of the forum state.” Id.

176. Leven was served with process while in Nevada acting as SCL’s CEO and while
carrying out SCL’s business from the office identiﬁed on his SCL business card. He was not
served with process during a tempo.rary or isolated mp To the contrary, he was served with

process in the state where SCL had duly authorized him to serve as CEO. Accordingly, due
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process is satisfied and even if other basis for jurisdiction did not exist, this Court may exercise
jurisdiction over SCL on the basis of transient jurisdiction.

177. " “The Nevada Supreme Court instructed this Court to consider whether there was -
transient jurisdiction over SCL if it concluded that there was no general jurisdiction. If is
undisputed that Jacobs served his complaint on Leven, who was then SCL’s Acting CEO, while
he was in Nevada.

178.  Serving a complaint on a senior officer of a corporation in the forum without
more does not confer jurisdiction over the corporation.

179. While the U.S. Supreme Court held in Daimler AG that it violates due process to
exercise gener:ﬂ jurisdiction over a foreign corporation based solely on the fact that its agent is -
present and-doing business on behalf of the foreign corporation in the forﬁm, the significant
business being done on behalf of SCL by Leven with SCL’s knowledge and consent supports
transient jurisdiction.

180.  Any conclusion of law stated hereinabove that is more appropriately deemed a
finding of fact shall be so deemed.

Iv.
ORDER
THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED: ‘

Defendant Sands China Ltd.”s Motion to Dismiss for Lack of Personal Jurisdiction, or in the
Alternative, Plaintiff’s Failure to Join an Indispensable Party is denied.

Dated this 22™ day of May, 2015
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Certificate of Service

I hereby certify, that on the date filed, this Order was served on the parties indentified

on Wiznet’s e-service list,

J. Stephen Peek, Esq. (Holland & Hart)
Randall Jones (Kemp Jones Coulthard)
Steve Morris (Morris Law) -

James J. Pisanelli, Esq. (Pisanelli Bice)

-
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CLERK OF THE COURT
DISTRICT COURT
| CLARK COUNTY, NEVADA
STEVEN JACOBS, )
) Case No. 10 A 627691
Plaintiff(s), ) Dept. No. X1
vs ) | |
) Pate of Hearing: 04/20-22/2015,
LAS VEGAS SANDS CORP, ET AL, ) #04/27-30/2015, 05/04-05/2015 and
) 05/07/2015
Defendants. )
)

AMENDED' DECISION AND ORDER
This matter having come on for an evidentiary hearing related to the Defendant Sands
China Ltd.’s Motion to Dismiss for Lack of Personal Jurisdiction, or in the Alternative,
Plaintiff’s Failure to Join an Indispensable Party, the Nevada Supreme Court’s Order Granting
Petition for Writ of Mandamus,? and the Writ of Mandamus issued by the Nevada Supreme
Court to this Court on August 26, 2011 (collectively “Writ”) beginning on April 20, 2015 and

continuing, based upon the availability of the Court and Counsel, until its‘v completion on May

: On May 28, 2015, this Court granted Plaintiff’s Motion to Modify/Correct Decision and

Order. Based upon the issues related to the loss of the electronic file the Court has taken the
opportunity to not only make the corrections requested in the Motion but also those other
corrections that had been made in the prior electronic version prior to its unfortunate and
inadvertent loss due to what the Court’s IT staff described as “operator error”,

2 The Nevada Supreme Court directed this Court “to hold an evidentiary hearing on

personal jurisdiction, to issue findings of fact and conclusions of law stating the basis for its
decision following that hearing, and to stay the action as set forth in this order until after entry of
the [this Court’s] personal jurisdiction decision.” Sands China Ltd. v. Eighth Judicial Dist. Court
of State ex rel. Cnty. of Clark, No. 58294, 2011 WL 3840329, at *2 (Nev. Aug. 26, 2011). Since
then, the parties have engaged in jurisdictional discovery. The decisions in Daimler AG v.
Bauman, 134 S.Ct. 746, 761 (2014), and the Nevada Supreme Court’s decision in Viega GmbH
v. Eighth Judicial Dist., 130 Nev. Adv. Rep. 40, 328 P.3d 1152 (2014) were made subsequent to
that decision and have been considered by the Court in evaluating the propriety of the exercise of]
general, specific and/or transient jurisdiction over SCL.
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7, 2015; Plaintiff Steven Jacobs (“Jacobs”) being present in court and appearing by and
through his attorney of record, James J. Pisanelli, Esq., Todd L. Bice, Esq., Debra L. Spinelli,
Esq., and Jordan T. Smith, Esq., of the law firm Pisanelli Bice PLLC; Sands China Ltd.
(“SCL”) appearing by and through its attorney of record J. Stephen Peek, Esq. of the law firm
Holland & Hart LLP and Randall Jones, Esq., Mark M. Jones, Esq., and lan P. McGinn, Esq.,
of the law firm Kemp, Jones & Coulthard, LLP; Defendants Las Vegas Sands Corp. ("LVS")
appearing by and through its attorney of record J. Stephen Peek, Esq. of the law firm Holland
& Hart LLP; and Defendant Sheldon G. Adelson ("Adelson") appearing as a witness and by
and through his attorney of record, Steve Morris, Esq. and Rosa Solis Rainey, Esq. of the
Morris Law Group; the Court having read and considered the pleadings filed by the parties;
having reviewed the ev}dence admitted during the evidentiary hearing;’ and having heard and
carefully considered tfle testimony of the witnesses called to testify; the Court having |
considered the oral and written arguménts of counsel, and with the intent of deciding the
limited issues before the Court related to jurisdiction over SCL,* makes the following findings

of fact® and conclusions of law: ¢

3 As a result, of an in camera review conducted by this Court related to discovery disputes,

additional documents not admitted in evidence have been previously reviewed. For purposes of
this decision, the Court relies upon the evidence admitted during this hearing and the two prior
evidentiary hearings conducted.

4 The Court notes, as the Nevada Supreme Court noted in Trump v. District Court, 109

Nev. 687, 693, n.2 (1993), given the intertwined factual issues present between the facts
supporting the claims made by Plaintiff and the facts relating to the jurisdictional issues the
procedure undertaken in this case, is not an efficient use of judicial resources.

5 The findings made in this Order are preliminary in nature based upon the limited

| evidence presented after very limjted jurisdictional discovery and may be modified based upon

additional evidence presented to the Court and/or jury at the ultimate trial of this matter.

6 The Writ of Mandamus issued to this Court on August 26, 2011 states:

NOW, THEREFORE, you are instructed to hold an evidentiary hearing on personal

- jurisdiction, to issue findings of act (sic) and conclusions of law stating the basis for your
decision following that hearing,. . . . '
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PROCEDURAL POSTURE

Jacobs filed this suit on October 20, 2010, against SCL claiming that SCL breached
contractual obligations it #llegedly owed him by refusing to honor his demand to exercise certain
stock options following his termination. On December 22, 2010, SCL moved to dismiss the
complaint for (among other things) lack of jurisdiction. Jacobs opposed the motion on February
9, 2011, arguing that the Court had jurisdiction over SCL and that it also had transient |
jurisdiction because the complaint was served in Nevada on Michael A. Leven (“Leven”), who
was then the Acting Chief Executive Officer of SCL.

On March 15, 2011, this Court denied the SCL motion stating:

Here there are pervasive contacts with the State of Nevada by activfties done in Nevada

by board members of Sands China. Therefore, while Hong Kong law may indeed apply

to certain issues that are discussed during the progress of this case, that does not control
the jurisdictional issue here.
March 15, 2011 Transcript p. 62, lines 3 to 7. The Nevada Supreme Court issued an Order
Grantihg Petition for Mandamus on August 26, 2011.

On Augusf 26, 2011, the Nevada Supreme Court issued a stay of certain proceedings in
this matter pending the conduct of an evidentiary hearing and decision on jurisdictional issues
related to SCL. The Court granted Jacobs request to conduct jurisdictional discovery prior to
the evidentiary hearing. The order granting the juﬁsdictional discovery was entered on March
8,2012. Dueto numerous discovery disputes7 and stayé8 relating to petitions for extraordinary

relief, the evidentiary hearing on jurisdiction was delayed.

7

2015.

a. For purposes of jurisdictional discovery and the evidentiary hearing related to
jurisdiction, SCL will be precluded from raising the MDPA as an objection or as a defense to
use, admission, disclosure or production of any documents.

Certain evidentiary sanctions were imposed upon SCL in the Order entered March 6,
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BURDEN OF PROOF

‘There are si gnjﬁcant issues related to the appropriate burden of proof to be utilized in
this case that have been well briefed by counsel. The typical standard on a motion to dismiss
for lack of jurisdiction is a prima facie standard. In Trump, the Nevada Supreme Court noted
that a preponderance of the evidence standard may be the appropriate standard in a “full
evidentiary hearing”.’ The ‘Névada Supreme Court also made mention of a case in the Trump
decision which suggested a third standard --“likelihood of the existence of each fact necessary

»10

to support personal jurisdiction™ " -- fnay be appropriate.'’

b. For purposes of jurisdictional discovery and the evidentiary hearing related to
jurisdiction, SCL is precluded from contesting that Jacobs’s electronically stored information
(approx. 40 gigabytes) is rightfully in his possession.

c. For purposes of the evidentiary hearing related to jurisdiction, SCL is precluded
from calling any witnesses on its own behalf or introducing any evidence on its own behalf.
SCL may object to the admission of evidence, arguments of counsel, and to testimony of
witnesses during the evidentiary hearing related to jurisdiction; cross-examine witnesses during
the evidentiary heanng related to jurisdiction; and, argue the application of the evidence to the
law during the opening and closing arguments of the evidentiary hearing related to jurisdiction.

d.  During the evidentiary hearing related to jurisdiction, the Court will adversely
infer, subject to SCL’s ability to rebut that inference (within the evidentiary constraints set forth
in the paragraph above), that all documents not produced in conformity with this Court's
September 2012 Order are adverse to SCL, would contradict SCL's denials as to personal
jurisdiction, and would support Jacobs' assertion of personal jurisdiction over SCL.

8 The parties have not agreed that any stays issued act as a tolling or extension of the

period under NRCP Rule 41(e). As such, the trial of this matter was set by Order entered on
May 27, 2015 to commence on October 14, 2015, prior to the earliest expiration of the pcnod
under NRCP Rule 41(e), October 19, 2015. :

9 109 Nev. at 693.

10 This third standard and the circumstances in which it may be appropriate to utilize was

explained as:

If, however, the court finds that determining a motion on the prima facie standard
(thereby deferring the final jurisdictional determination until trial) imposes on a
defendant a significant expense and burden of trial on the merits in the foreign forum that
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A traditional preponderance of the evidence standard is inappropriate for this case
because of the limited discovery done to date due to the .stay and the inextricﬁbly intertwined
facts between jurisdiction and merits. These limitations impact the ability of the parties to
conduct a “full evidentiary hearing”. A jury demand has been filed; Jacobs has a right to a jury
trial on the jurisdictional defense @sed by SCL. Given the inextricably intertwined issues
between the conduct of representatives of LVS and SCL, the Court shares the concerns
expressed by counsel for LVS regarding the potential impact of these findings and conclusions
upon LVS. Despite these concerns, the Court makes findings and reaches conclusions related
to jurisdiction, solely to comply with the Writ, upon a preponderance of the evidence standérd
based solely on the evidence presented. The findings and conclusions are preliminary in nature
and may not be used by the parties or their counsel for any purpose other than this Court’s

compliance with the Writ.'2

it is unfair in the circumstances, the court may steer a third course that avoids both this
unfair burden and (especially when the jurisdictional facts are enmeshed with the merits)
the morass of unsettled questions of law regarding “issue preclusion” and “law of the
case”. This third method is to apply an intermediate standard between requiring only a
prima facie showing and requiring proof by a preponderance of the evidence. Thus, even
though allowing an evidentiary hearing and weighing evidence to make findings, the
court may merely find whether the plaintiff has shown a likelihood of the existence of
each fact necessary to support personal jurisdiction.

Boit. v. Gar-Tec Products, Inc., 967 F. 2d 671 at 677 (1* Cir. 1992).

1 Another standard which might be appropriate for consideration, but which was not raised

by the parties, is the standard of substantial evidence used for judgment on partial findings made
under NRCP 52(c).

12 Given the inextricably intertwined issues of jurisdiction with the facts surrounding the

merits issues, i.e. the termination of Plaintiff’s employment and associated stock option(s), the
evidentiary hearing and the jurisdictional discovery necessary prior to the hearing have not been
a wise use of judicial resources. Unfortunately, as a result of the process imposed upon this
Court because of the Writ, the parties will have only a few months to conduct the merits
discovery and be ready for trial. ‘
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III.
FINDINGS OF FACT

1. Jacobs filed this suit on October 20, 2010 against SCL claiming that SCL
breached contractual obligations it allegedly owed him by refusing to honor his demand to
exercise certain stock options following his termination. |

2. On December 22, 2014, Jacobs filed a Third Amended Complaint, alleging threé
new claims against SCL: conspiracy, aiding and abetting his alleged wrongful termination by
LVS, and defamation as a r(esult of statements made during the course of the litigation by LVS’s
and SCL’s chairman, Adeison. Jacobs contends that there is specific jurisdiction ovef SCL on all
three claims. |

3. LVS is a Nevada corporation with its principle place of business in Las Vegas,
Nevada. LVS is headed by Adelson who serves as LVS's Chairman of the Board of Directors.
LVS is a publicly-traded company in the United States. Through subsidiaries, LVS operates
casinos in Nevada, Pennsylvania, Macau, and Singapore. |

4, In early 2009, Leven became Chief Operating Officer ("COO") of LVS.

5. Leven had previously served on the LVS Board. |

6. Leven asked Jacobs to assist him as a consultant.

7. Jacobs became a consultant to LVS through Végus Group, Inc., an entity Jacobs
owned. In that role, Jacobs began assisting with the restructuring of LVS’s Nevada operations.
In doing so, Jacobs, Leven and Adelson met extensively in Nevada. They aliso traveled to Macau
to review LVS's operations there.

8. While Jacobs was assisting LVS as a consultant, all of its Macau operations and
assets were held through wholly-owned subsidiaries, one of which was Venetian Macau Limited

(“VML”)‘
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9. Leven discussed bringing Jacobs on directly, on a temporary basis, to help |
oversee and restructure LVS's Macau operations. Jacobs and Leven discussed the terms of thi‘s_f
temporary engagement. These discussions principally occurred while bdth Jacobs and Leven
were in Las Vegas working on the LVS restructuring.

10.  One of the tasks that Jacobs was assigned was restruéturing Macau operations for
the potential of spinning the Macau assets off into a yet-to-be-formed publicly-traded subsidiary
for LVS. This would serve as a financing means by which LVS could raise additional capital to
recommence construction on certain existing, but delayed, projects in Macau,

11.  On April 30,2009, Leven advised that effective May 5,2009, LVS gave Jacobs
the title of "Interim President” overseeing its Macau operations. In that role, Jacobs reportcd'
directly to Leven in his capacity as COO of LVS. Leven was the operational boss over all of
LVS's assets. |

12.  Leven began negotiating with Jacobs for a more permanent position. Through
June and July of 2009, Leven and Jacobs exchanged drafts of what became known as the "Term
Sheet" which would become Jacobs' employment agreement.”> Many of those negotiations
occurred between Jacobs and Leven at LVS's headquarters in Nevada.

13. These negotiations also involved the exchange of correspondence and telephone
communications into, and out of, Nevada.

14.  In emails in late June and July 2009, LVS e'xecutiv.es and Jacobs had multiple
communications concerning the terms and conditions of his employment.

15. By late July 2009, Jacobs indicated fhat if they could not come to an agreement as

to his full-time position, he needed to make commitments for his family back in Atlanta,

13 The “Term Sheet” was an exhibit to LVS’s 10Q for the quarter ending March 3 1,2010.
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Georgia. Jacobs was in and oﬁt of Macau on only a temporary basis, and Jacobs indicated that
he would not be moving his family unless he and LVS came to an agreement.

16.  Onor about August 2, 2009, Leven emailed Robert Goldstein (“Goldstein”),
copying Charles Forman - one of the members of LVS's compensation committee — explaining
that tomorrow would be the "last chance" to try and close out the terms and cohditions of Jacobs'
employment with Adelson. If they could not do so, Leven indicated that they would have to do a
nine-month deal with Jacobs so as to get through a pla.nned initial public offering ('fIPO") for the
spinoff of LVS's Macau Qperations.

17.  The next day, August 3, 2009, Leven testified Adelson and he expressly approved
the "Terms and Conditions" of Jacobs' employment. Although Adelson claims he does hot
remember doing so, Leven confirmed that Adelson approved those termS and conditions in
Nevada pursuant to his role as Chairman and CEO of LVS. Leven negotiated and signed the
deal in Nevada pursuant to his role as LVS's COO. Adelson claims that he did not consider the
Term Sheet to be binding. |

18.  Pursuant to the Term Sheet, LVS agreed to employ Jacobs as the "President and
CEO Macau, listed company (ListCo)." The subsidiary, which would serve as the vehicle fqr the
IPO, had not yet been determined. LVS agreed to pay Jacobs a base sala'ry of $1.3 Million, vs;ith
a 50% bonus. It also awarded Jacobs 500,000 options in LVS. Of the 500,000 options, 250,000
options were to vest on January 1, 2010, 125,000 were to vest on January 1, 2011, and 125, 000
were to vest on January 1,2012. LVS agreed to pay a housing allowance and Jacobs was
entitled to participate “in any established plan(s) for seniqr executives.”

19.  The Term Sheet incorporated the standard “for cause” termination language of

other LVS employment agreements. In the event Jacobs terminated not for cause, the Term Sheet
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provided a “1 year severance, accelerated vest [of the options], and the Right to exercise [the |
options] for 1 year post termination.”

20.  Leven signed the Term Sheet on or about August 3, 2009, and had his assistant,
Patty Murray, email it to Jacobs. |

21.  Prior to the formation of SCL, the proposed entity was referred to in certain |
documents as “Listco”.

22.  SCLis a corporation organized under the law of the Cayman Islands. SCL was
formed as a legal entity on or about July 185, 2009.

23.  Adelson named himself as Chairman of the Board prior td the identification of
other board members. An initial board was formed which dealt solely with governance issues.

24.  SCL became the vehicle through which LVS would ultimately spin off its Macau
assets as part of the IPO process. |

25.  SCL went public on the Hong Kong Stock Exchange (“HKSE”) through an IPO
on November 30, 2009.

26.  LVS owns approximately 70% of SCL’s stock and includes SCL as part of its
consolidated filings with the US Securities and Exchange Commission. |

27.  SCL is.the indirect owner and operator of the majority of LVS’s Macau
operations.

28.  SCL includes tlhe Sands Macau, The Venetian Macau, Four Seasons Macau, and
other ancillary operations that support these properties.

29.  SCLis a holding company.
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30.  SCL has no employees.'*

31.  One of SCL’s primary assets is VML. VML is the holder of a subconcession
authorized by the Macau Government that allows it to operate casinos and gaming areas in
Macau. |

32.  Prior to the Fall of 2009, decisions related to the operations of the Macau'entitiesv
were made by Adelson and Leven.

33. - Neither SCL nor any of its subsidiaries has any bank accounts or owns any
property in Nevada. |

34.  SCL has separate bank accounts from LVS.

35. \ SCL does not conduct any gaming operations in Nevada, nor does it derive any
revenue from operations in Nevada. All of the revenues that SCL annually reports in its pubiic
filings derive from operations in Macau.

36.  SCL has never owned, controlled, or operated any business in Nevada. SCL has a
non-competition agreement with LVS.

37. It was not uncommon for the executives of subsidiaries that LVS controlled to
fulfill that role pursuant to an employment agreement with the parent, LVS. When it was
determined that Leven would become the interim CEO for SCL, he did so pursuant to an
employment agreement with LVS. As interim CEO for SCL, Leven had né employment

agreement with SCL and fulfilled that role as an LVS employee.'

14 Conflicting evidence on this point was presented throughout the evidentiary hearing.

Counsel confirmed during closing that SCL had no direct employees and the reference to
employees related to VML.

15 Adelson is now the CEO of SCL and serves in that capacity pursuant to an employment
agreement with LVS. Adelson has no separate employment agreement with SCL. The interim
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38. In "having its leading executives serve in those roles pursuant to employment
agreements with LVS and delegating tasks to LVS employees in Nevada, SCL reasonably would |
foresee that it would be subject to suit in Nevada over any dispute cdncerning the services of its
executives.

39.  Leven testified, that upon the closing of the IPO, Jacobs' emplojment pursﬁant to
the Term Sheet was transferred to SCL and assumed by it. As Leven testified, the obligations
under the Term Sheet were assumed by SCL in conjunction with the closing of the JPO.  The
assignment and assumption of the Term Sheet from LVS to SCL does not appear to have been
documented ih any formal fashion. However, as Leven acknowledged, SCL and its Board -
under.;,tood that Jacobs was serving as CEO pursuant to the terms and conditions of the Term
Sheet that had been negotiated and approved in Nevada with the Nevada parent. |

40.  Jacobs’ duties as SCL's CEO provided under the Term Sheet required frequent
trips to Las Vegas, Nevada and involved countless emails and phone calls into the forum. Jacobs
frequéntly conducted internal operations and bqsiness w:th third parties while physically present
in Nevada. \

41.  While SCL had its own Board of Directors, kept' minutes of the meetings of iﬁ
Board and Board Committees, and maintained its own separate and independent corporate
records, direction came from LVS.

42. At the time of its IPO, the SCL Board consisted of (1) threé Independent Non-

Executive Directors (Ian Bruce, Yun Chiang and David Turnbull'®), all of whom resided in Hong|

COO of SCL is Goldstein. Goldstein acknowledged that he serves as SCL's COO puxsuant to his
employment agreement with the Nevada parent company, LVS.

e During his testimony at the evidentiary hearing, when questioned about board member
Turnbull, Adelson stated, “not for long”. It is this type of control of SCL, that leads the Court to
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Kong; (2) two Executive Directors (Jacobs, who was SCL’s Chief Executive Officer and
President, and Stephen Weaver (“Weaver”), who was Chief Development Officer), both of
whom were based in Macau; and (3) the Chairman and .Non-Executive Director (Adelson) and
two Non-Executive Directors (Jeffrey Schwartz and 1rwin Siegel (“Siegel™)), who were also

members of the LVS Board and who were based in the United States. Leven served as a Special

1| Adviser to the SCL Board.

43.  During the relevant period, all of the in-person SCL Board meetings were held in
either Hong Kong or Macau. The Board did not meet in New}ada. While certain board members
attended board meetings remotely, the meetings were hosted in Hong Kong. |

44,  SCL listed Macau in its public filings as its principal place of business and head
office. It also had an office in Hong Kong. SCL never described Nevada as its principal place
of business and, prior to Ja;:obs termination, never héd an office in Nevada.'?

45,  Prior to Jacobs termination, senior management of SCL: Jacobs, Weaver, the .
Chief Financial Officer (Toh Hup Hock, also known as Ben Toh), and the General Counsel and
Corporaie Secretary (Luis Melo) -- were all headquartered in Macau.

46 Although SCL insists that everything changed in terms of corporate control after
the closing of the IPO — with Leven going so far as to claim that before the IPO he was the boss,

and after the IPO he ceased being the boss — the evidence indicates otherwise.

believe that the activities of Adelson in Las Vegas as Chairman of SCL are significant for
determination of specific jurisdiction.

1 Leven’s business card as Special Adviser to SCL indicated his address was a Las Vegas
address. Following Jacobs termination, Leven became interim CEO of SCL. He retained his
office location in Las Vegas and all contact information at LVS during the entire duration of his
term as Interim CEO.
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47.  This wasvnot an ordinary parent/subsidiary relatlonshlp On paper, nelther
Adelson nor Leven were supposed to be serving as "management” of SCL. Adelson's role was
that of SCL's Board Chairman. Leven's role was, on paper, supposed to be that of "special
advisor" to the SCL Board.

48.  Internal emails and communications confirmed that Adelson’s and Leven's roles
of management largely continued unchanged after the IPO. Even SCL's other Board members
internally referred to Leven as constituting SCL's "management.” As Leven would confirm in
one internal candid email, one of Jacobs' supposed problems is that he actually "thought" he was
the CEO of SCL, when in fact, Adelson was filling that role just as he had before the IPO. Other
internal communications confirm that Jacobs was criticized for attempting to run SCL
independently because for LVS, "it doesn't work that way."

49.  AsRon Reese (“Reese”) (LVS’s VP of public relations) would acknowledge, one
of the supposed problems with Jacobs was that he thought he was the real CEO of SCL when in
fact there is, and only has been, one CEO of the entire organization, and that is, and always has
been, Adelson.

50.  After the IPO, Adelson, Leven, and LVS continued to dictate large and sma;ll- -
scale decisions. |

51.  Asinternal documents show, even compensation for senior éxecutives, including
Jacobs, were ultimately dictated by Adelson.

52.  Even though disagreements with Adelson had begun to'surface, Jacobs wés
awarded 2;500,000 options in SCL on May 10, 2010 “in recognition of his contribution and to
exicourage continuing dedication.” These options were granted by SCL under a Share Option

Grant as one of the plans to which Jacobs was eligible. Consistent with its ultimate control and
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direction, it was up to Leven and Adelson to approve the 2.5 million SCL options for Jacobs in
SCL, which they did on May 4, 2010,

53.  Jacobs was entitled to participate in any company "plans" that were available for
senior executives. This included any stock option plans. If the IPO had not occurred, Jacobs
would have participated in the LVS stock optioxi plan. Howe;er, Leven explained that since the
IPO was successful and Jacobs was overseeing the Macau operations, Section 7 of the Term
Sheet was fulfilled by Jacobs' participation in the stock option plan for SCL. According to
Leven, Jacobs participated in the SCL option plan because SCL had assumed the obligations to
fulfill the terms of Jacobs' employment under the Term Sheet.

54.  Onorabout July 7, 2010, when Jacobs was still SCL’s CEQ, Toh Hup Hock, in
his capacity as SCL’s CFO, sent Jacobs a letter from Macau regarding ﬂ1e stock option grant’18
that the Remuneration Committee of the SCL Board made to Jacobs.

§5.  The Option Terms and Conditions provided to Jacobs stated that the stock option
agreement would be germed by Hong Kong law. -

56.  The stock option award to Jacobs of 2.5 million options in SCL are tied fo and
intertwined with the terms and conditions of the Term Sheet that the parties negotiated and
agreed to in Nevada. | |

57.  As Leven confirmed, the vesting of those 2.5 million options in SCL were
expressly éccelerated under the terms of the Term Sheet shéuld Adelson and/or his wife lose
control of LVS or should Jacobs Be terminated without proper cause. SCL reasonably foresaw
being subject to suit in Nevada having awarded Jacobs 2.5 million in stock options where the

vesting was controlled by the Term Sheet with LVS and that SCL, according to Leven, assumed.

18 There is conflicting evidence as to whether Jacobs could elect stock options in LVS.

rather than in SCL.
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SCL.

scope of that agreement.

SCL’s IPO documents.

method of compensation for those services:

Scheduled Products and Services. The agreement defines those as:

58.  Prior to the [PO, on November 8, 2009, LVS entered into a Shared Services

Agreement with SCL through which LVS agreed to provide certain services and products to-

59.  LVS and SCL entered into a Shared Services Agreement pursuant to which each
company agreed to provide the other with certain services at competitive rates. The services

performed related to compensation and continued employment do not appear to fall within the
60.  The Shared Services Agreement was signed by Jacobs, and was disclosed in
61.  The services to be provided under the Shared Services Agreement are defined as

. . . any product or service-set out in the Schedule hereto the same as may from time to
time be amended by written agreement between the Parties and subject to compliance
with the requirement of the Listing Rules applicable to any amendment of this
Agreement.

62.  The Schedule attached to the Shared Services Agreement provided the following

|| types of services were available to be shared (excerpted are relevant portions) and identified the -

Service/Product Provider Recipient | Pricing . Payment 2009 2010 | 2011
Terms US$$ USSS$ USS$
Certain Members | Members | Actual costs | Invoice to be 47 5.0 8.3
administrative and | of Parent of Listco incurred in | provided, mitlion | million | million
logistics services Group Group providing together with
such as legal and services documentary
regulatory calculated support, no
services, back as the earlier than the
office accounting estimated date incurred
and handling of salary and and to be paid
telephone calis benefits for | in the absence
relating to hotel the of dispute
reservations, tax employees | within 45 days
and internal audit of the Parent | of receipt of
services, limited Group and invoice, or in
treasury functions the hours the.event of
Page 15 of 39
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and accounting worked by | dispute, within
and compliance such 30 days of
services. employees | resolution of
providing dispute.
such
services to
the Listco
Group
Certain Members | Members | Actual costs | Invoice to be 3.0 3.0 3.0
administrative and | of Listco of Parent incurred in provided, million | million | million
logistics services Group Group providing together with «
such as legal and - services documentary
regulatory calculated support, no .
services, back as the earlier than the
office accounting estimated date incurred
and handling of salary and | and to be paid
“telephone calls benefits for | in the absence
refating to hotel the of dispute
reservations, tax employees | within 45 days
and internal audit of the Listco | of receipt of
services, limited Group and . | invoice, or in
treasury functions the hours the event of
and accounting worked by | dispute, within
and compliance such 30 days of
services. employees | resolution of
providing dispute.
such
services to
the Parent
Group

63.  Shared services agreements are a common method by which affiliated companies

achieve economies of scale.

64.  Here, although SCL asserts that all of the services provided by LVS employees

were rendered for SCL pursuant to the Shared Services Agreement, there is no evidence that the

parties’ observed any formalities,'® which would permit the Court to determine which, if any,

services were provided pursuant to the Shared Services Agreement

20

19 SCL 00193427, a redacted email dated February 10, 2010, evidences the adoption of a
procedure for payment of vendor expenses for certain Parcel 5/6 construction related vendors
from Macau. The email anecdotally indicates the invoices would be sent to Macau with a copy
to Las Vegas, reviewed in Las Vegas, approved for payment in Las Vegas, and then sent to-
Macau for payment. This policy was apparently adopted after the threshold for intercompany

billings in the SCL IPO was exceeded. SCL00199830.
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65. SCL advised HKSE that implementation agreements would be used in
conjunction with the Shared Services Agreement.”! |

66.  When questioned during the evidentiary hearing about the mechanism for
requesting or paying for service under the Shared Services Agreement, Adelson was unable to
provide any evidence of the processes used to obtain services under that agreement.”

67.  The facts and circumstances giving rise to Jacobs' ultimate termination were

directed and controlled from Las Vegas. Despite internal praise from the Board members of

2 SCL00171443, redacted minutes of VML Compliance Committee dated February 22,

2010, reflect that because of the Shared Services Agreement a tracking system had been
established to record the execution of each individual agreement and that individual
implementation agreements would have to be drawn up for each service category. The Court _
has been unable to locate any further references in the evidence admitted at the hearing regarding
the actual implementation and utilization of services pursuant to the Shared Services Agreement.

2 The letter states in pertinent part:

It is envisaged that from time to time, and as required, an implementation agreement for a
particular type of product or service will be entered into between LVS Groupand
members of the Group under which the LVS Group provides the relevant products or
services to the group or vice versa. Each implementation agreement shall set out the
details of the material terms and conditions which shall include:

a) the relevant Scheduled Products and Services to be provided;

* * *

c) the time(s) at which, or duration during which, the relevant Scheduled Products and
Services are to be provided,

d) the pricing for the Scheduled Products and Services to be provided, determined in
accordance with the provisions of the Shared Services Agreement; and,

¢) payment terms (including where applicable, terms providing for deducting or.
withholding taxes).

SCL00106303.
2 The Court reviewed the redacted documents contained in Exhibit 887A to determine if
there was any support for SCL’s position that the Shared Services Agreement was the method by
which LVS employees were utilized by SCL rather than the agency analysis performed by the
Court.
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SCL (except Adelson) for Jacobs, Leven claims that in June of 2009 he had had enough of
Jacobs and wanted him fired. Adelson and Leven began undertaking what one eméil labeled as
the “exorcism sﬁategy” to terminate Jacobs. The actions to effectuétc Jacobs’ termination were
carried out from Las Vegas,23 including the ultimate decision to terminate Jacobs, the creation of
fictitious SCL stationary to draft a termination notice, the preparation of press-releases regarding
Jacobs’ termination, and the handling of legal leg-work to effectuate the termination.

68. | According to Adelson and Leven, they were acting on behalf of SCL in Névada'

when undertaking these activities, and they were doing so with SCL's knowledge and consent.

'|| They coordinated with legal and non-legal personnel — including Gayle Hyman (LVS's general

counsel) and Reese —in LVS to carry out the plan to terminate Jacobs. Other LVS personnel
were involved and acted in Nevada, including under the Shared Services Agreement between
SCL and LVS,

69. Adelson and Leven made the determination to terminate J;cobs subject to
approval of the SCL board at the next scheduled meeting. |

70.  From Nevada, Leven and Adeison informed the SCL Board of Adelson's decision
to terminate Jacobs after the decision was already made. An emergency telephone conference
was held regarding the termination of Jacobs and to have the SCL Board ratify the decision.

71.  Jacobs was not and is not a resident of Nevada. When he served as SCL’s CEO,
he was headquartered in Macau and lived in Hong Kong.

72.  Subsequently, Leven, Kenneth Kay (LVS's CFO),;Siegel, Hyman, Daniel Briggs
(LVS's VP of investor relations), Reese, Brian Nagel (LVS's chief of security), Patrick Dumont

(LVS's VP of corporate strategy), and Rom Hendler (LVS's VP of strategic marketing) — left Las

2 This effort was described by Leven as an effort to “put ducks in a row”.
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Vegas and went to Macau to effectuate Jacobs’ termination. Before they even left Las Vegas,
Jacobs' fate had been determined.

73.  OnJuly 23, 2010, L‘even met with Jacobs in Macau. At that meeting, Leven
advised Jacobs he was terminated. Jacobs was given the option of resigning, which he refused.
Jacobs inquired whether the termination was “for cause” and Leven responded that he was “not
sure,” but he indicated that the Term Sheet would not be honored. |

74._ Jacobs was SCL’s CEO until he was terminated on or about July 23, 2010.

75. When Jacobs was terminated, he was in Macau. |

76.  Adelson named Leven Acting CEO and an Executive Director subject to approval
of the SCL board at the next schéduled meeting and pending the appointment of a permanent
replacement. |

77.  The SCL Board approved the termination and Leven’s interim appointment.

78.  The SCL Board appointed two new officers to serve as SCL’s Preéident and Chief
Operating Officer (Edward M. Tracy) ar'ld Executive Vice Pfesident ahd Chief Casino Ofﬁcer
(David R. Sisk); both based in Macau. At the same time, Siegel, was appointed the Chairman of
two newly formed committees (the Transitional Advisory Comnﬁt{gc and the CEO Search
Committee) and spent the majority of his time in Macau to carry out his duties.

79.  After Jacobs’ termination, Adelson and LVS began crafting a letter outlining
Jacobs’ supposed offenﬁcs for his “for cause” termination. The participants in this endéavor
were Adelson himself, Leven and perhaps, Siegel. These actions were again carried oﬁt and
coordinated in Nevada. | |

80. A number of the alleged 12 reasons for Jacobs’ termination involvé actions Jacobs[

carried out representing SCL while in Nevada.
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81.  After Jacobs was terminated, Leven replaced Jacobs as CEO of SCL. Leven did
not enter into any employment agreement with SCL. He served in that capacity under the
employment agreement that he had with LVS. While in Las Vegas, Leven sefved as the acting
SCL CEO from his LVS headquarters in Las Vegas. SCL authorized and approved of Leven
serving as its CEO from Las Vegas. As CEO, Leven was responsible for SCL's day-to-day
operations.

82.  After becoming Acting CEO, Leven, on documents with a Las Vegas Sands Corp.
heading, issued an “Approval and Authorization Policy” for the Operations of “Sands China
Limited.”

83.  Here, there is no evidence that the Shared Services Agreement wés the basis for
the activities of Leven, Adelson, Hyman, Reese, and Foreman.

84.  SCL’s activities through LVS employees in Nevada are substantial, have been
continuous since the IPO, and are systematic. .

85.  In October 2010, the SCL Board had the same composition, except that the two
Executive Directors were Toh Hup Hock, SCL’s CFO (who had previously replaced Weaver as
an Executive Director) and Leven. Toh Hup Hock resided in Macau; Leven continued to be
based in Las Vegas, but traveled to Macau as necessary.

86.  Jacobs filed his initial Complaint against SCL and LVS on October 20, 2010.

87.  OnOctober 27, 2010, Leven was personally served with a copy of the Summons
and Complaint while acting as SCL’s CEO and physically present in Nevada.

‘88.  Reese,an LVS ’e‘mployee, began a public relations campaign rcgarding Jacobs’

lawsuit on behalf of LVS and SCL from Nevada.
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89.  OnMarch 15, 2011, Adelson, through Reese, issued a statement to a reporter for
the Wall Street Journal that Jacobs’ alleges to be defamatory. The statement is as follows:

"While I have largely stayed silent on the matter to this point, the recycling of his

allegations must be addressed," he said "We have a substantial list of reasons why Steve

Jacobs was fired for cause and interestingly he has not refuted a single one of them.

Instead, he has attempted to explain his termination by using outright lies and fabrica'tion#

which seem to have their origins in delusion."

90.  Adelson acknowledges that he made this statement on behalf of himself, LVS,
and SCL. SCL published a statement to the media from Ne{/ada that gives rise to the claim for
defamation. |

91.  Based upon the evidence, Adelson'’s stafement can be attributed to SCL because it
claims that it is responsible for Jacobs' termination. The statement was made and issued in
Nevada. If proven defamatory, this would be an additional basis for jurisdiction in Nevada.

92.  Any finding of fact stated hereinabove that is more appropriately deemed a
conclusion of law shall be so deemed.

- IIL
CONCLUSIONS OF LAW

93.  The Court is faced with allegations of general jurisdiction, specific jurisdiction
and transitory jurisdiction over SCL.** |

A. GENERAL JURISDICTION

94.  The Court has to evaluate the contacts by SCL and make determinations as to
whether SCL is at home in Nevada for the general jurisdiction analysis. Little guidance has been

provided to the Court to assist in the determination of the appropriate factors to consider in |

determining whether SCL is at home in Nevada.

u The Court has made separate findings and conclusions on each type of jurisdiction

alleged by Jacobs to enable the parties to seek a more full appellate review if they choose. -
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95."  General or “all-purpose” jurisdiction gives a céurt the power “to hear any and all
claims against” a defendant “regardless of where the claim arose.” Goodyear Dunlop Tires
Operations, S.A. v. Brown, 131 S.Ct. 2846, 2851 (2011).

96. A court has gengral jurisdiction over a foreign corporation only if it is “essentially
at home” in the forum. See id.; 134 S.Ct. at 758 n.11.

97. ™A court may exercise general jurisdiction over a foreign company when its
contacts with the forum state are so continuous and systematic as to render [it] essentially at
home in the forum State."' 328 P.3d at 1156-57.

98. “Typicaliy, a cqmoraﬁon is ‘at home’ only whefe it is incorporated or has its |
principal place of business.” 328 P.3d at 1158.

99.  The Supreme Court in Daimler AG did not rule out that "a corporation's
operations iﬁ a forum other than its formal place of incorporation or principal place of business
may be so substantial and of such a nature as to render the corporation at home in that State."
134 S. Ct. at 761 n.19.

100.  “The test for general jurisdiction, depends on an analysis of the Due Process
Clause and its requirement that a foreign corporation’s “continuous corporate operations w1thm
a state [be] so substantial and of such a nature as to’ justify suit against it on causes of action
arising from dealings entirely distinct from those activities.” 134 S.Ct. at 754.

101. InDaimler AG, the U.S. Supreme Court held that corporations may be sued under| -

a general jurisdiction theory if their affiliations with the forum are so “‘continuous and

systematic as to render them esséntially at home in the forum State.”” 134 S.Ct. at 754.
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102.  Here, SCL has designated Macau as its principal place of business. All of SCL’s
holdings are located in Macau. SCL’s executive officers, including Jacobs, were based in Macau
unti] July 2010 when Jacobs was terminated.

103. The SCL Board, whicﬁ included three independent directors who reside in Hong
Kong, met in either Macau or Hong Kong.

104,  SCL is not incorporated in Nevada and does not hold its board meetings in |
Nevada. |

105.  While a significant amoﬁnt of direction over the activities of SCL comes from its
Chairman in Las Vegas, as well as others employed with LVS, for purposes of general
jurisdiction these pervasive contacts appear to be irrelevant following Daimler.”

106. The Nevada Supreme Court, after Daimler, has indicated that an agency theory of
general jurisdiction is still viable. In Viega, the Court cited a California case that found that the
agency theory "supports a finding of general jurisdiction” and noted that "the [Uni;ed States]
Supreme Court has recognized that agency fypically is more useful to a specific jurisdiction
analysis." 328 P.3d at 1163 n.3 The Court did not indicate that the agency theory of general

jurisdiction is no longer available.”®

% At the time of the Court’s original decision denying the motion to dismiss, Daimler had

not been decided. This has resulted in a substantial change in the evaluation of jurisdiction over
foreign companies. While the Court recognizes that there are pervasive contacts, these c0ntacts
alone are insufficient to exercise general Junsdlctlon over a foreign company.

2 In trying to reconcile the concepts of alter ego and agency for general jurisdictional -

inquiries, the Nevada Supreme Court wrote:

But corporate entities are presumed separate, and thus the mere “existence of a
relationship between a parent company and its subsidiaries is not sufficient to establish
personal Junsdlctlon over the on the basis of the subsidiaries minimum contacts with the
forum. . . . Unlike with the alter-ego theory, the corporate identity of the parent company

Page 23 of 39




O o N N o B W N

2 8N 8 8 R 88 2 8 8 = 3 & & B O 0O = o

(giving rise to the claims asserted herein occurred in Clark County, Nevada.

|| the handling of all legal-related matters for the termination. Again, all of these events took place

107. SCL made extensive use of agents -- employees of LVS -- in cbnductiﬁg its
business. Under \_ngé_, the analysis of the contacts and actual activities of these agents are
relevant both for an evaluation of whether general jurisdiction is appropriate and, if not, whether | -
specific jurisdiction over SCL is appropriate.

108. Jacobs’ operative Third Amended Complaint asserts causes of action against SCI;;
for Breach of Contract; Aiding and Abetting Tortious Discharge in Violation of Public Policy;

Civil Conspiracy related to Tbrtious Discharge in Violation of Public Policy; and Defamation.?’

is preserved under the agency theory; the parent nevertheless™ is held for the acts of the
[subsidiary] agent” because the subsidiary was acting on the parent’s behalf.

328 P.3d at 1157 (internal citations omitted).

z The jurisdictional allegations related to SCL in the Third Amended Complaint are:

3. Defendant Sands China Ltd. (“Sands China”) is a Cayman Islands corporation and is 70%
owned by LVSC. Sands China is publicly traded on the Hong Kong Stock Exchange. While
Sands China publicly holds itself out as being headquartered in Macau, its true headquarters are

in Las Vegas, where all principle decisions are made and direction is given by executives actmg
for Sands Chma

* *
6. Each Defcndant is the agent of the other Defendants such that each Defendant is fulty -
liable and responsible for all the acts and omissions of all of the other Defendants as set forth
herein.
7. The Court has personal jurisdiction over the Defendants and the claims set forth herein
pursuant to NRS 14.065 on grounds that such jurisdiction is not mcon51stent with the Nevada
Constitution or United States Constitution.
8. Venue is proper in this Court pursuant to NRS 13.010 ef seq. because the material events

* * *

38.  In or about July 2010, Adelson directed executives from LVSC in Las Vegas, Nevada to
begin the process of terminating Jacobs. This process which would be referred to as the
“exorcism strategy,” was planned and carried out from Las Vegas and included (1) the creation
of fictitious Sands China letterhead upon which a notice of termination was prepared, (2)
preparation of the draft press releases with which to publicly announce the termination, and (3)

in Las Vegas, ostensibly by agents acting for both LVSC and Sands China.

39.  Indeed it was LVSC in-house attorneys, claiming to be acting on behalf of Sands China,
who informed the Sands China Board on or about July 21, 2010, about Adelson’s decision to
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The location of activities related td these a.llegatiéns is important to the Court’s analysis of
jurisdiction. |
- 109. | LVS operates SCL the same way as it operated its Macau operations before the
IPO. Despite the appointment of a Board, any change in the location of ultimate decision-making
authority, direction, or control was not material after the iPO.
110. Here, Adelson and LVS assert an extraordinary amount of control over SCL. The

parties do not dispute that LVS is subject to general jurisdiction in Nevada, has systematic and

terminate Jacobs, and directed the Board members to sign the corporate documents necessary to
effectuate Jacobs termination. These same attorneys promised to explain the basis for the
termination to the Board members during the following week’s board meeting (after the
termination took place). Predictably, as Adelson is all-controlling, he took action first and then
decreed how the Board thereafter reacted. '
40.  Promptly thereafter, the team Adelson had placed in charge of overseeing the sham
termination — Leven, Kenneth Kay (LVSC’s CFO), Irwin Siegel (LVSC/Sands China Board
member), Gayle Hyman (LVSC’s general counsel), Daniel Briggs (LVSC’s VP of investor
relations), Ron Reese (LVSC’s VP of public relations), Brian Nagel (LVSC’s chief of security),
Patrick Dumont (LVSC’s VP of corporate strategy) and Ron Hendler (LVSC’s VP of strategic
marketing) — left Las Vegas and went to Macau in furtherance of the scheme.

* * *
44,  Because Leven had not been able to persuade Jacobs to resign, the next play from the
Adelson playbook went into effect — fabricating purported cause for the termination. Once again,
this aspect of the plan was also carried out in Las Vegas by executives professing to act for both
LVSC and Sands China. Indeed, this time they prepared a false letter in Las Vegas and put it on
Venetian Macau, Ltd. Letterhead and identified twelve manufactured “for cause” reasons for
Jacobs termination. Transparently, one of the purported reasons is an attempt to mask one of
Adelson’s personal transgressions: The letter absurdly claimed that Jacobs exceeded his
authority and failed to keep the companies’ Boards of Directors informed of important business
decisions. Not surprisingly, not only are the after-the-fact excuses a fabrication, they would not -
constitute “cause” for Jacobs termination even if they were true, which they are not.

* * * .
71.  Inan attempt to cover their tracks and distract from their improper activities Adelson,
LVSC and Sands China have waged a public relations campaign to smear and spread lies about
Jacobs. . ..

The Court has not considered these allegations as true, but weighs the evidence related to these
allegations for purposes of this decision.
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continuous contacts with Nevacia, and is at home in Nevada, Adelson and LVS’s control over
SCL goes far beyond the ordinary relationship of parent to subsidiary.”®

111.  The Court refuses to adopt a test under which a company that properly obtains
available services from an affiliate through a shared services agreemenf, without further contacts,
‘becomes subject to jurisdiction in the affiliate’s home state.

112. Even though Jacobs and others at SCL were permitted to provide
recommendations, the decisions — large and small — were ultimately made by Adelson and
LVS in Las Vegas. |

113, The attitude of Adelson and other LVS executives towards J acobs’ efforts to
maintain independent entities could be construed as a “purposeful disregard of the subsidiary's
independent corporate existence.” vonora Diamond Corp. v. Superior Court, 83 Cal. App. 4th
523, 542, 99 Cal. Rptr. 2d 824, 838 (2000).

114. SCL’s own operations in Nevada through agents (separate and apart from those
agreed to under the Shared Services Agreement) are so substantiél and of such a nature as to
render it essentially at home in Nevac{a even though it is not incorporated in Nevada and does not]
have casino operations in Nevada. Jacobs and other SCL executives routinely conduct business
in Nevada. All major decisions were made in Nevada on behalf of SCL, including contracts for
the purchase of goods and services.

115.  The activities of LVS employees — as SCL's agents outside of the Shared Services

Agreement - were continuous and significant enough to render SCL “at home” in Nevada.

2 Based upon the limited evidence ‘currently before it, the Court is faced with two potential

conclusions: either, that SCL is so dominated by LVS and its Chairman that it’s independent
existence is a sham or alternatively, that the Board of SCL has made a conscious decision to
allow its agents in Las Vegas significant control over SCL’s operations and governance. Given
the presumption of separateness, the Court finds the better course in this situation, based upon
'the evidence currently before it, is the latter conclusion.

Page 26 of 39




10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

116. Jacobs argues that LVS exercised control over SCL from Las Vegas. While the
separate corporate identities of LVS vand SCL cannot be ignored, the actions of those on behalf og
SCL in Nevada are important to the jurisdictional analysis.

117. The evidence demonstrates that Adelson, in his capacity as SCL’s Chairman, and
Leven, as Acting CEO, controlled SCL from Las Vegas. Both were in Las Vegas transacting
business for SCL with the knowledge and apparent consent of the Board of SCL. While Leven -
was special advisor and acting CEQ, his SCL business cards showed Nevada as his contact
location for SCL. The same was true of Mr. Adelson.

118.  In Daimler AG, the Court explained that the general jurisdiction test the Due
Process Clause requires—which limits all-purpose jurisdiction to the forums where the
corporation is “at home”—raises a simple question that can be “resolved expeditiously at the
outset of the litigation” without the need for “much in the way of discovery.” 134 S.Ct. at 762
n.20. The complicated and intensely fact-speciﬁc arguments demonstrate the uniqueness of this
case.’ |

119. This is the “exceptional case” where “a corporation’s operations in a forum other
M its formal place of incorporation ori principal place of business [are] so substantial and of
such a nature as to render the corporation at home in that State.” 134 S.Ct. at 761 n.19. In .
déciding whether this test is met, the “inquiry does not ‘focu[s] solely on the magnitude of the
defendant’s in-state contacts.”” Id. at 762 n.20. “General jurisdiction instead calls for an
appraisal of a corporation’s activities in their entirety,/ nationwide and worldwide.” /d.

120.- Taken alone SCL’s purchases of goods and services from entities headquartered
in Nevada, including LVS, for use in Macaﬁ do not provide a basis for concluding that SCL was

“at home” in Nevada.
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121. SCL had the right to control how LVS employees performed the services on
SCL’s behalf; the Board apparently did not exercise that right to control, but deferred to the.
Chairman and Special Adviser.

122, The actions LVS employees undertook in Nevada as SCL’s agent, when
compared to SCL’s activities in their entirety, were “sbo substantial and of such a nature” that
SCL should be deemed to be “at home” in Nevada.

123. Based upon the govcnﬁng.law, and all of the evidence presented in the record, the |
Court finds that based upon the conduct of LVS acting as SCL’s agent, SCL is subject to general |
jurisdiction in Nevada. The evidence is sufficient to support this finding by a preponderanc¢ of
the evidence without considering the adverse evidentiary inference imposed by the Court’s
March 6, 2015 Order.

124. The activities of LVS employees — as SCL agents outside of the Shared Services *
Agreement — were continuous and significant enough to render SCL “at home” in Nevada. |

125. A review of Exhibit 887A and the adverse inference imposed by the Court’s
March 6, 2015 Order, the Court finds that SCL has failed to rebut the inference that each of the

documents improperly redacted®® under the MDPA contradict SCL’s denials of personal

2 The redactions made to the documents — eliminating all names and other identifying

information about identities — casts doubt as to fairness and thoroughness of the entire search,
vetting and production process. Because many of the search terms were in fact names, the

veracity and completeness of the search cannot be tested against the documents that were flagged|
for production as SCL has made it impossible for Jacobs to know the identity of any of the

names in the redacted documents. Thus, because several of the search-terms are in fact names of | - '

people, the search terms themselves are redacted. Such a process is ripe for abuse and fails to
meet the standards of fairness for discovery in a Nevada court. Because in many instances the
actual search terms are redacted, Jacobs cannot himself even run searches against the redacted
documents. Adelson himself confirmed that redacted documents are effectively useless in terms
of evidentiary value, particularly emails since those contain the identity of the sender, recipient
and other names, all of which SCL has redacted and made inaccessible.
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jurisdiction and support Jacobs’ assertion Qf personal jurisdiction over SCL.*® These inferences
simply provide additional evidentiary support for the Court’s conclusions.

B. SPECIFIC JURISDICTION |

126. A court will find a defendant subject to specific jurisdiction where:

(1) the defendant purposefully avails himself of the privilege of serving the market in the

forum or of enjoying the protection of the laws of the forum, or where the defendant

purposefully establishes contacts with the forum state and affirmatively directs conduct
toward the forum state, and (2) the cause of action arises from that purposeful contact
with the forum or conduct targeting the forum.

Arbella Mut. Ins. Co., 122 Nev. 509, 513, 134 P.3d 710, 712-13 (2006).

127.  “[A] plaintiff may establish personal jurisdiction over a nonresident defendant “by|
attributing the contacts of the defendant’s agent with the forum to the defendant”. 109 Nev. at-
694. | |

128. ‘;Corporate entities are presumed separate. And thus, indicia of mere ownership
are not alone sufficient to sul;ject a parent company to jurisdiction basedvupon its subsidiary’s
contacts.” 328 P.3d at 1158.

129. “[Tlhe contfol at issue must not only be of a degree ‘more pervésive than....
common features’ of ownership, ‘[i]t must veer into management by the exercise of control over

the internal affairs of the subsidiary and the determination of how the company will be operated

on a day-to-day basis,” such that the parent has ‘moved beyond the establishment of general

30 Exhibit 887A contains the remaining redacted documents for which replacement copies

have not been produced. A review of those documents demonstrates that the activities of SCL
and LVS were assisted by use of a Macau shared drive, “the M drive”, hosted in Las Vegas.
While the degree of redactions prevents the Court from identifying the individuals involved in
the discussions, (SCL00182755) the existence of that shared drive is additional evidence of the
level of activity in Nevada and control of its agent that SCL could, if it chose, exercise.
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policy and direction for the subsidiary and in effect taken over performance of the subsidiary’s
day-to-day operations in carrying out that policy.” 328 P.3d at_1159.

130.  Specific jurisdiction is proper only “where the cause of action arises frbm the
defendant’s contacts with the forum.” Dogra v. Liles, 129 Nev. Adv. Rep. 100, 314 P.3d 952, 955
(2013) . “Nevada may exercise specific jurisdiction over a nonresident defendant if the defendant
‘purposefully avails’ himself or herself of the protections of Nevada's laws, or purposefully directs
her conduct ;onds Nevada, and the plaintiff’s ciaim actually arises out from that purposeful
conduct.” Id. |

131.  Where “separate claims are pled, specific personal jurisdiction must
independently exist for each claim and the existence of personal jurisdiction for one claim will
not provide the basis for another claim.” Wright & Miller, 5B Fed. Prac. & Proc. Civ. ‘§ 1351, at
46 n.30. Jacobs has met his burden of showing specific jurisdictioﬁ with respect to each of his
claims against SCL.

Breach ‘of Contract

132. Jacobs claims that he performed the services of SCL's CEO pursuant to.an
employment agreement with the parent, LVS. Evidence adduced at the evidentiary hearing
appears to support a claim that the Term Sheet was later assigned and assumed by SCL as part of]|
the IPO. The assignment and assumption of a cqntract from a Nevada company subjects SCL to
jurisdiction for a dispute stemming from that contract and the services provided uﬂder it. Since
Jacobs wbuld be subject to suit in Nevada pursuant to that agreement, SCL is similarly subj ect to ’
suit in Nevada by having assumed the obligations that flow from that agreement.

133. Newly-formed legal entities are subject to personal jurisdiction in the forum-

where the entity's promoter enters into contracts, which the legal entity later ratifies and accepts. |-
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134.  The fact that the Term Sheet was negotiated and agreed to in Nevada would
further subject SCL to personal j‘urisdiction due to the conduct of SCL's incorporator, LVS.

135. In Burger King Corp. v. Rudzewicz, 471 U.S. 462, 479, 105 S. Ct. 2174, 2185,
(1985) the U.S. Supreme Court emphasized the “need for a highly realistic approach that
recognizes that a contract is ordinarily but an intermediate step serving to tie up prior busiﬁess
negotiations with future consequences which themselves are the real object of the business
transaction.” 471 U.S. at 479. “It is these factors—prior negotiations and ‘contemplated fuiure

consequences, along with the terms of the contract and the parties’ actual course of dealing—that

‘must be evaluated in determining whether the defendant purposefully established minimum

contacts within the forum. “Id.

136. Here, all of thes;e factors demonstrate that there is specific jurisdiction over ‘
Jacobs’s breach of contract claim. The negotiations, consequences, terms, and parties’ course of
dealing arising from the option grant are all primarily connected to Nevada. The facts related to
the termination are intimétely related to the breach of the option grant.

137. A nonresident company may subject itself to juﬁsdiction by accepting the benefits
of an employment agreement. |

138. The use of correspondence and telephone calls to forum-based offices during
contract negotiations are examples of the sort of contact that can give rise to jurisdiction.

139. Jacobs has sued SCL for failure to honor the award of options to him, a claim that
grows directly out of his services prbvided to SCL pursuant to the Term Sheet with LVS. SCL
purposefully availed itself of the laws of Nevada by accepting the services of Jacobs’ pursuant to

the Nevada-based Term Sheet. When accepting the benefits that Jacobs was providing pursuant
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to a Nevada contract, SCL could reasonably foresee being hailed into a Nevad; court should a
dispute arise related to terms of his employment under the Nevada contract. -

140. The Share Option Agreement was offered to Jacobs for the services he provided |
to SCL pursuant to the Term Sheet. |

141.  The Share Option Grant and the Term Sheet are intertwined and interrelated. The
Share Option Grant was made in fulﬁllment of the terms and conditions of the Term Sheet.

142.  Adelson, Leven, and other LVS executives participated in the decision to extend -
the Share Option Grant. This process involved a number of emails and calls to and from Nevada
to resolve the terms of the options and SCL’s executive stock option plan.

143.  Jacobs alleges that the decision to breach the Share Option Grant was made by
Adelson and LVS executives from Nevada. Jacobs’ breach of contract cause of action arises
from this action within the forum.

144.  The parties’ disputes as to whether Jacobs engaged in certain activities outside of

| Nevada, and whether he then reported those activities to the Chairman in Nevada — disputes that

also go to the merits of the case — affect the basic conclusion that Jacobs claim arose in Nevada.
145.  The acts of employees of LVS, as agent of SCL; related to compensatidn and
termination of J acobs and SCL’s assumption of the Nevada negotiated Term Sheet support the
conclusion that specific jurisdiction is appropriate over the breach of contract claim. |
146. Where the Court has personal jurisdiction over éne contract, the Court may
exercise jurisdiction over intimately related contracts even though the parties are not i;legticdl.
Conspiracy and Aiding and Abetting
147. The jurisdictional analysis for aiding and abetting is similar to the jurisdictional

assessment for conspiracy claims.
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148. The elements of jurisdiction for either conspiracy or aiding and abetting are:

(1) a conspiracy . . . existed;

(2) the defendant was a member of that conspiracy;

(3) a substantial act or substantial effect in furtherance of the conspiracy occurred in the
forum state;

(4) the defendant knew or had reason to know of the act in the forum state or that acts
outside the forum state would have an effect in the forum state; and

(5) the act in, or effect on, the forum state was a direct and foreseeable result of the
conduct in furtherance of the conspiracy.

Carsanaro v. Bloodhound Techs., Inc., 65 A.3d 618, 636 (Del. Ch. 2013).

149. Jacobs has presented sufficient evidence to show jurisdiction over SCL on his
conspiracy and aiding and abetting claims.

150. While wearing their SCL “hats,” Adelson and Leveﬁ formulated the strategy to
terminate Jacobs. Many of their own acts, purportedly done on behalf of SCL, were undertaken
within Nevada.

151.  To carry out the plan, they utilized the services of LVS employees within Nevada
to draft press releases, obtain the SCL Board’s “approval” after the decision had been made, and
handled other legal mattefs related té the termination so that Jacobs would not discover his
looming termination.

152. These were substantial acts in furtherénce of Jacobs’ firing and would give rise to
jurisdiction over SCL had SCL taken these acts within the forum. SCL knew of LVS’s acts ih
the forum to complete Jacobs’ termination and assented to them. .

153. The acts in Nevada, and the effects felt therein, were directly foreseeable and
attributable to the alleged conspiracy. -

154. Jacobs’ causes of action for conspiracy and aiding and abetting arise directly out
of SCL’s and its co-conspirators’ purposeful contact with the forum and conduct targeting the

forum.
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155.  The evidence has shown that SCL purposefully directed its conduct towards
Nevada. o

156. The acts of LVS and SCL related to Jacobs alleged wrongful termination support
the conclusion that specific jurisdiction is a}ppropriate over the Aiding and Abetting Tortious
Discharge in Violation of Public Policy and Civil Conspiracy related to Tortious Discharge in-
Violation of Public Policy claims.

Defamation

157. A corporation can be liable for the defamatory statements of its.executives acting
within the scope of their authority. |

158.  Jacobs has presented sufficient evideﬁce that Adelson's statements are attributable
not only to himself, but also SCL,

159.  Jacobs' cause of action arises out of Adelson’s statement that he made and
published in Nevada concerning Jacobs' claims in Nevada.

160. “In judging minimum contacts, a court properly focuses on 'the relationship
amlong the defendant, the forum, and the litigation." Keeton v. Hustler Magazine, Inc., 465 U.S.
770, 775 (1984). "The victim of a libel, like the victim of any other tort, may choose to bririg suit
in any forum with which the defendant has certain minimum contacts . . . such that the
maintenance of the suit does not offend traditional notions of fair play and substantial jusﬁce."
Id. at 780-81. The reputation of a libel victim may suffer harm outside of his or her home state.
Id. at 777. Defamatory stﬁtements hurt the target of the statement and the readers of the - -
statement. Id. at 776. |

161.  Specific jurisdiction over SCL on Jacobs defamation claim hinges on his assertion

that Adelson was speaking not only for himself and LVS, but also for SCL, when he made the
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allegedly defamatory statement. Adelson’s incoﬁsistent testimony on this issue during the
evidentiar:y hearing provides substantial evidentiary support for Jacobs allegations.

162. The fact that Mr. Adelson’s statement was published in Nevada through The Wall
Street Journal is enough to support specific jurisdiction over SCL.

Reasonableness

163.  “Whether general 6r specific, the exercise of personal jurisdiction must also be

reasonable.” Emeterio v. Clint Hurt and Associates, Inc., 114 Nev. 1031, 1036, 967 P.2d 432,

436 (1998).

164.  Once the first two prongs of specific jurisdiction have been established,
(purposeful availment/direction and that the cause of action arises from that purposeﬁ;l
contact/targeting the forum) “the forum's exercise of jurisdiction is presumptively reasonable. To
rebut that presumption, a defendant ‘must present a compelling case’ that the exercise of ‘
jurisdiction would, in fact, be unreasonable.” Roth v. Garcia Marquez, 942 F.2d 617, 625 (9th
Cir. 1991).

165.  Courts look at a number of factors to analyze whether exercising jurisdiction
would be reasonable, including:

(1) the burden on the defendant of defending an action in the foreign forum,

(2) the forum state's interest in adjudicating the dispute, _

(3) the plaintiff's interest in obtaining convenient and effective relief,

(4) the interstate judicial system's interest in obtaining the most efficient resolution of

controversies, and

(5) the shared interest of the several States in furthering ﬁmdamental substantive social
policies.

[

967 P.2d at 436.
166.  Application of these factors confirms that it is reasonable to require SCL to

litigate this contract dispute in Nevada.
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167.  SCL will not suffer any burden defending this action in Nevada. The evidence
indicates that SCL utilized LVS for substantial activities related to the issues involved in the
allegations related to the merits of this matter. SCL’s executives routinely travel to Nevada and -
conduct business in Nevada on a systematic and continuous bases. Continuing contacts with the
forum vindicate that litigating in Nevada AO not constitute a burden. 942 F.2d at 623. “[U]nless
spch inconvenience is so gréat as to constitute a deprivation of due process, it will not overcome
clear justifications for the exercise of jurisdiction.” Id.

168. Nevada has an interest in resolving disputes over contracts and torts that center
upon Nevada and relate to activities in the forum.ﬁ Although a non-resident, Jacobs has an
interest in obtaining convenient and effective relief. SCL cannot plausibly argue that it would be’
more convenient for Jacobs to litigate outside of the United States. See id. at 624.

169. The interstate — and global — judicial systems’ interest in efficient resolution
weighs in favor of exercising jurisdiction. This matter has been pending in Nevada courts for
almost five years. Judicial economy would be served by continuing this liﬁgation in Nevada.
Significant time and judicial resources of the Court and ’the parties will have been Wasted if
Jacobs is required to reinstate this litigation in another forum. The social policies implicated by
claims vof wrongful termination in violatioﬁ of public policy militate in favor of retaining
jurisdiction.

170.  SCL has not made a compelling case that exercising jurisdiction over it would be
unreasonable. |

171.  While Nevada civil litigation rules are likely to impose obligations 6n SCL that

are in tension with SCL’s obligations under the foreign law of the jurisdiction where it operates,
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including its obligations under the MDPA, the free flow of information that occurred between
SCL and LVS prior to the litigation ameliorate that concern.

Adverse Inference

172.  Without taking into consideration the adverse evidentiary inferences imposed by
the Court’s March 6, 2015 Order, Jacobs has established specific personal jin*isdiction over each
of his claims against SCL by a preponderance of the evidence.

173.  If the Court were to consider the adverse evidentiary inference imposed by the
Court’s March 6, 2015 Order, the case for exercising specific jurisdiﬁtion is even stronger.

C. TRANSIENT JURISDICTION |

174. In Burnham v. Superior Court of California, 495 U.S. 604, 619 (1990), the -
United States Supreme Court reaffirmed the principle that “jurisdiction based on physical
presence alone constitutes due process” and that it is “fair” for a forum to exercise jurisdiction
over anyone who is properly served within the state.

175. Nevad# has adopted the in-state service rule for non-resident defendants. See
NRS 14.065(2). The Nevada Supreme Court has held that “[i]t is well-settled that persénal

jurisdiction may be asserted over an individual who is served with process while present within

the forum state.” Cariaga v. Eighth Judici‘al Dist. Court of State, 104 Nev. 544, 762 P.2d 886,
887 (1988). It also noted that “[t}he doctrine of ‘minimum contacts' evolved to extend the
personal jurisdiction of state courts over non-resident defendants; it was never intended to limit
the jurisdiction of state courts over persons found within the borders of the forum state.” Id.

176. . Leven was served with process while in Nevada acting as SCL’s CEO and while
carrying out SCL’s business from the office identified on his SCL business card. Leven was not

served with process during a temporary or isolated trip. To the contrary, Leven was served with
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process in the state where SCL had ‘duly authorized him to serve as CEQ. Accordingly, due
process is satisfied and, even if other basis for jurisdiction did ﬁot exist, this Court may exercise
jurisdiction over SCL on the basis of transient jurisdiction.

17;7. The Névada Supreme Court instructed this Court to consider whether there was
transient jurisdiction over SCL if it concluded that there was no general jurisdiction. Itis
undisputed that Jacobs served his complaint on Leven, who was then SCL’s Acting CEO, while "
he was in Nevada.

178. Serving a complaint on a senior officer of a corporation in the forum without
more does not confer jurisdiction over the corporation. |

179. While the U.S. Supreme Court held in Daimler AG th?it it violates due process tb
exercise general jurisdiction over a foreign corporation based soiely on the fact that its ggent is
present and doi.ng business on behalf of the foreign corporation in the forum, the significant |
business being done on behalf of SCL by Leven with SCL’s knowledge and consent supports
transient jurisdictionf |

180. Any conclu#ion of law stated hereinabove that is more appropriately deeined a
finding of fact shall be so deemed.

IV.
ORDER
THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

Defendant Sands China Ltd.’s Motion to Dismiss for Lack of Personal Jurisdiction, or in the
Alternative, Plaintiff’s Failure to Join an Indispensable Party is denied. -

€

' Dated this 28th day of May, 2015. '

IZA GONZALEZ
Disttic)Caurt Judge
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Certificate of Ser_vice

I hereby certify, that on the date filed, this Order was served on the parties identified on

Wiznet’s e-service list. .

J. Stephen Peek, Esq. (Holland & Hart)
Randall Jones (Kemp Jones Coulthard)
Steve Morris (Morris Law)

James J. Pisanelli, Esq. (Pisanelli Bice)
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