IN THE SUPREME COURT OF THE STATE OF NEVADA

JENNY RisH, ) Case No. 58504
)
Appellant, ) Wlly Filed
v : 02871 09:08 a.m.
) DOCKETBRRISSRAFdeman
WILLIAM JAY SIMAO, individually; and CHERYL ) Clerk of Supreme Court
ANN SIMAO, individually and as husband and ) CIVIL APPEALS
wife, g
Respondents. )
)
GENERAL INFORMATION

All appellants not in proper person must complete this docketing statement. NRAP 14(a).
The purpose of the docketing statement is to assist the Supreme Court in screening
jurisdiction, classifying cases for en banc, panel, or expedited treatment, compiling statistical
information and identifying parties and their counsel.

WARNING

This statement must be completed fully, accurately and on time. NRAP 14(c). The Supreme
Court may impose sanctions on counsel or appellant if it appears that the information
provided is incomplete or inaccurate. Id. Failure to attach documents as requested in this
statement, completely fill out the statement, or to fail to file it in a timely manner, will
constitute grounds for the imposition of sanctions, including a fine and/or dismissal of the
appeal.

This court has noted that when attorneys do not take seriously their obligations under
NRAP 14 to complete the docketing statement properly and conscientiously, they waste the
valuable judicial resources of this court, making the imposition of sanctions appropriate.
See Moran v. Bonneville Square Assocs., 117 Nev. 525,25 P.3d 898 (2001); KDI Sylvan Pools
v. Workman, 107 Nev. 340, 344, 810 P.2d 1217, 1220 (1991). Please use tab dividers to
separate any attachments.
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1. Judicial District: Eighth Department: 10  County: Clark
Judge: The Honorable Jessie Walsh District Ct. Docket No. A539455

2. Attorney filing this docket statement:

Afttorney: DANIEL F. POLSENBERG Telephone: (702) 474-2616
Firm: LEWIS AND ROCA LLP
Address: 3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
Client(s): Jenny Rish

If this is a joint statement filed on behalf of multiple appellants, add the names and
addresses of other counsel and the mames of their clients on an addition sheet
accompanied by a certification that they concur in the filing of this statement.

3. Attorney(s) representing respondent(s):

Attorney: Robert T. Eglet Telephone: (702} 450-5400
Firm: Mainor Eglet
Address: 400 South Fourth Street

Las Vegas, Nevada 89101
Clieni(s): William Jay Simao and Cheryl Ann Simao

4. Nature of disposition below (check all that apply):

O Judgment after bench trial O Grant/Denial of NRCP 60(b) relief
OJudgment after jury verdict [] Grant/Denial of injunction
O Summary Judgment O Grant/Denial of declaratory relief
Xl Default Judgment O Review of agency determination
Defendant’s Answer was stricken. [ Divorce Decree:
O Dismissal O Original O Modification

[ Lack of jurisdiction O Other disposition (specify).

O Failure to state a ClAlIl = eeeeerisresserrssessrnnssrerres s ersesssesanssnnrranssees
O Failure to prosecute e
OOther (specify)..c..cvovevenricrnenenes

5. Does this appeal raise issues concerning any of the following: No

O Child custody O Termination of parental rights
O Venue O Grant/denial of injunction or TRO
O Adoption O Juvenile matters
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6. Pending and prior proceedings in this court. List the case name and docket number of all
appeals or original proceedings presently or previously pending before this court which are
related to this appeal:

N/A

7. Pending and prior proceedings in other courts. List the case name, number and court of
all pending and prior proceedings in other courts which are related to this appeal (e.g.,
b ptcy, consolidated or bifurcated proceedings) and their dates of disposition:

N/A

8. Nature of action. Briefly describe the nature of the action, including a list of the causes of
action pleaded, and the result below:

This is a motor vehicle accident occurring on April 15, 2005. Plaintiff’s complaint
alleged negligence and loss of consortium. The case presented for a jury trial on March
14,2011. On March 31, 2011, plaintiff made an oral motion to strike defendant’s
answer which was granted. After a prove-up hearing on April 1, 2011, judgment was
entered on April 28, 2011, in favor of plaintiff in the amount of $3,493,983.45.

9. Issues on Appeal. State concisely the principal issue(s) in this appeal:

1. Whether the district court erred in striking defendant’s answer during trial, as a sanction
for eliciting testimony about the facts of a low-impact automobile collision, where the
court repeatedly refused to clarif{;the meaning of her pre-trial order on a motion in limine
or otherwise make clear that such evidence was inadmissible.

2. Whether EDCR 7.27, the local rule that permits confidential, ex parte briefs, was abused in
this case, and ought to be abolished.

3. Whether defendant’s right voir dire of the jury was wrongfully curtailed.

4. Whether the district court erred in admitting previously undisclosed evidence of future
medical expenses during trial.

10. Pending proceedings in this court raising the same or similar issues. If you arg aware of
any proceeding presently 1;_)lendmg before this court which raises the same or similar issues
raised m_thlés appeal, list the case name and docket number and identify the same or similar
issues raised:

None.

11. Constitutional issues. Ifthis appeal challenges the constitutionality of a statute, and the state,
any state agency, or any officer or employee thereof is not a garty to this appeal, have you
ance with NRAEIP

ggtilfg%crl) the clerk of this court and the attorney general in accor 44 and NRS
N/A Yes..ooowee NOwriiinnns

If not, eXPlain......cccoerivrreriiiisee e

592768_1.DOC



12. Other issues. Does this appeal involve any of the following issues?

[0 Reversal of well-settled Nevada precedent (on an attachment, identify the case(s))

X1 An issue arising under the United States and/or Nevada Constitutions

O A substantial issue of first-impression

[0 An issue of public Eolicy

[0 An issue where en banc consideration is necessary to maintain uniformity of the court’s
decisions

O A ballot question

If so, explain. The district court’s errors in this case, including its reliability on secret, ex-
parte briefing, constituted a deprivation of defendant’s right to due process of law,
guaranteed under the United States and Nevada Constitutions.

13. Trial. Ifthis action proceeded to trial, how many days did the trial last?...15-day Jury trial

14. Judicial disqualification. Do you intend to file a motion to disqu_alilf)y or have a justice
recuse him/herself from participation in this appeal. If so, which Justice?

No.
TIMELINESS OF NOTICE OF APPEAL

15. Date of entry of written judgment or order appealed from: 6/1/11 (Exhibit A) Attach a
gogy. If more than oné judgment or order Is appealed from, attach copies of each
judgment or order from which an appeal is taken.

(@) Ifno written judgment or order was filed in the district court, explain the basis for seeking
appellate review:

16. Date of written notice of entry of judgment or order served: 6/2/11 (Exhibit A.) Attach
a copy, including proof of setvice, for each order or judgment appealed from.

(a) Was service by delivery hand delivery on 6/2/11

17. If the time for filing the notice of appeal was tolled by a post-judgment motion (NRCP
50(b), 52(b), or 59); PP y a post-judg N

(a) specify the type of motion, and the date and method of service of the motion:

NRCP 50(b) Date served By delivery or by mail Date of filing
NRCP 52(b) Date served By delivery or by mail Date of filing
NRCP 59 X Dateserved 5/17/11 By delivery or by mail X  Date of filing 5/16/11

Attach copies of all post-trial tolling motions. (See Exhibit C attached to original docketing
statement.)

NOTE: Motions made pursuant to NRCP 60 or motion for rehearing or
reconsideration do not toll the time for filing a notice of appeal.

-4-
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(b) Date of entry of written order resolving tolling motion: Motions are still pending.

(c) Date written notice of entry of order resolving motion served:
Attach a copy, including proof of service.

(1) Was service by delivery  or by mail (specify).
18. Date notice of appeal was filed: 6/27/11 (Exhibit B.)
(a) If more than one party has appealed from the judgment or order, list date each notice of

appeal was filed and identify by name the party filing the notice of appeal:

19. Specify statute or rule governing the time limit for filing the notice of appeal, e.g., NRAP
4(a), NRS 155.190, or other............. NRAP 4(@)...ccceivevrrirncrirrirnnnieenenaeasnennes

SUBSTANTIVE APPEALABILITY

20. Specify the statute, rule or other authority which grants this court jurisdiction to review
the judgment or order appealed from:

NRAP 3A(b)(1) X NRS 155.190 (specify subsection)...........ceeeiiriiennnene.
NRAP 3A(b)(2) NRS 38.205 {specify subsection)...........ccecrveeirnnennn.
NRAP 3A(b)(3) NRS 703.376

OthEr (SPECITY) .ot eeir ittt bbb e e s

Explain how each authority provides a basis for appeal from the judgment or order:
Appeal from a final judgment.
21. List all parties involved in the action in the district court:

Plaintiff: William Jay Simao and Cheryl Ann Simao
Defendant: Jenny Rish; James Rish and Linda Rish

(a) If all parties in the district court are not parties to this appeal, explain in detail why those
parties are not involved in this appeal, e.g., formally dismissed, not served, or other:

Defendants James Rish and Linda Rish Dismissed March 31, 2011 (See Exhibit E
attached to original docketing statement)

22. Give brief description (3 to 5 words) of each party’s separate claims, counterclaims,
cross-claims or third-party claims, and the trial court’s disposition of each claim, and
how each claim was resolved (i.e., order, judgment, stipulation and the date of
disposition of each claim. Attach a copy of each disposition.

Plaintiff’s complaint alleged negligence and loss of consortium. Judgment was entered
on April 28, 2011, in favor of plaintiffs in the amount of $3,493,983.45.
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23. Attach copies of the last-filed version of all complaints, counterclaims, and/or cross-
claims filed in the district court.

Attached as Exhibit F to original docketing Statement.

24. Did the judgment or order appealed from adjudicate ALL the claims alleged below and
the rights and liabilities of ALL the parties to the action below:

Yes X No
25. If you answered “No” to the immediately previous question, complete the following:

(a) Specify the claims which remain pending below:

(b) Specify the parties remaining below:

(c) Did the district court certify the judgment or order appealed from as a final judgment
pursuant to NRCP 54(b):

Yes..oooennn. NO..veeenee If “Yes,” attach a copy of the certification or order, including
any notice of entry and proof of service.

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that there
is no just reason for delay and an express direction for the entry of judgment:

26. If you answered “No” to any part of question 25, explain the basis for seeking appellate
review (e.g., order is independently appealable under NRAP 3A(b)):

VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that the
information provided in this docketing statement is true and complete to the best of my
knowledge, information and belief, and that I have attached all required documents to this
docketing statement.

July 19, 2011 By: _ Joel D. Henriod
DANIEL F. POLSENBERG
Nevada Bar No. 2376
JOEL D. HENRIOD
Nevada Bar No. 8492
LEWIS AND ROCA LLP
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 949-8200
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that this document was filed electronically with the Nevada
Supreme Court on the 19" day of July, 2011, Electronic service of the foregoing document

shall be made in accordance with the Master Service List as follows:

Robert T. Eglet

David T. Wall

Mainor Eglet

400 South Fourth Street
Las Vegas, NV 89101

I further certify that I served a copy of this document by mailing a true and correct copy

thereof, postage prepaid, at Las Vegas, Nevada, addressed as follows:

Ara H. Shirinian
10651 Capesthorne Way
Las Vegas, NV 89135

s/Mary Kay Carlton
An Employee of Lewis and Roca LLP
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MAINOR EGLET

10

12
13

15
6

18
19
20

LINA

NJUD

ROBERT T. EGLET, ESQ.
Nevada Bar No, 3402
DAVID T. WALL, ESQ.
Mevada Bar No. 2805
ROBERT M. ADAMS, ESQ.
Nevada Bar No. 6551
MAINOR EGLET

400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101
Ph.: (702) 450-5400

Fx.: (702) 450-5451
badams@mainorlawyers.com
Atlomeys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAO, individually and | CASENO.: A539455
CHERYL ANN SIMAO, individually, and | DEPT.NO.: X
as husband and wife,

Plaintiffs,
v.
JENNY RISH; JAMES RISH; LINDA

RISH; DOES 1 through V; and ROE
CORPORATIONS I through V, inclusive,

Defendants.

21

23
24
25

e

28

NOTICE OF ENTRY OF JUDGMENT

PLEASE TAKE NOTICE that the Judgment, was entered with the above entitled
Court on the 1* day of June, 2011, a copy of which is ettached hereto.
DATED this 1*' day of June, 2011,
MAINOR BGLET

By:

DAVID T. WALL, ESQ.




MAINOR EGLET

RECEIPT OF COPY

RECEIPT OF COPY of the foregoing file stamped NOTICE OF ENTRY OF

JUDGMENT in the matter of SIMAQ v. RISH, et al is hereby acknowledged:

Date:  ~ Time:

Stephen H. Rogers, Esq.

ROGERS, MASTRANGELO,
CARYALHO & MITCHELL, LTD.
300 S. Fourth Street, #710

Las Vegas, NV 89101

Attorneys for Defendants

- S )QM‘M % ! | hm;c , Dale: (olahl Time: |'0T axw
Daniel F. Polsenberg, Esq.

Jow] D. Henriod, Esq.

LEWIS AND ROCA, LLP.

3993 Howard Hughes Pkwy., Suite 600
Las Vepas, Nevada 89129

Attomeys for Defendants
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MAINOR EGLET

T) ORIGINAL

JUDG

ROBERT T. EGLET, ESQ.
Nevada Bar No. 3402
DAVID T. WALL, ESQ.
Nevada Bar No. 2805
ROBERT M. ADAMS, ESQ.
Nevada Bar No, 6551
MAINOR EGLET

400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101
Ph.: (702) 450-5400

Fx.: (702) 450-5451
reglet@mainolawyers.com
dwall@mainorlawyers.com
badams{@mainorlawyers.com

Elecironically Filed
06/01/2011 09:26:39 AM

. b

CLERK OF THE COURT

Atiomneys for Plaimtiffs
DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAO, individually and | CASENO.: A539453
CHERYL ANN SIMAO. individualiy. and as | DEPT.NO.: X
husband and wife,

Plaintiffs,
V.
JENNY RISH: JAMES RISH; LINDA RISH;
DOES | through V; and ROE
CORPORATIONS 1 through V, inclusive,

Defendants.

JUDGMENT

WHEREAS., a hearing for Default Judgment having come hefore the Couri on April

1.2011.




MAINOR EGLET

IT IS ORDERED, ADJUDGED AND DECREED, that Judgment was hereby entered in favor of

Plaintiffs and apainst Defendant, Jenny Rish as follows:'

ITIS ORDERED AND ADJUDGED that Plaintiff, WILLIAM SIMAOQ, have and recover of]

the Defendant, JENNY RISH, the following sums:
PAST DAMAGES:
Past Medical and Related Expenses

Past Pain, Suffering, Disability
and Loss of Enjoyment of Life

Total Past Damages:
FUTURE DAMAGES:

Future Pain, Suffering, Disability
and Loss of Enjoyment of Life

fotal -Future Damages:

TOTAL DAMAGES:

ITIS OR.DERED AND ADJUDGED that Plaintiff, CHERYL SIMAO, have and recover

of the Defendant, JENNY RISH, the following sums:
PAST DAMAGES:
Loss of Cons;)rtium:
Total Past Damages:

TOTAL DAMAGES:

IT WAS FURTHER ORDERED that Plaintiffs be awarded and entitled to costs in the

amount of $99,555.49.

! Exhibit 1 - Sudgment

$194,390.96

$1,378,20%.00

$ 1,572,599.96

$1,140,552.00

$ 1,140,552.00

$2,713,151.96

$ 681.286.00
$ 681,286.00

$ 681,286.00




MAINOR EGLET

N W B W N

G 20

IT IS FURTHER ORDERED AND ADJUDGED that Plaintiffs’ past damages in the amount
of Two Mitlion Two Hundred Fifiy Three Thonsand Eight Hundred Eighty-Five and 96/100 Dollars
($2,253,885.96), shall bear pre-judgment interest in accordance with Lee v. Ball, 116 P.3d 64,(2005)
at the rate of 5.25% per annum” from the date of service of the Summons and Complaint, on July 23.
2007 through May 18,2011 as follows:?

PRE-JUDGMENT INTEREST:

07/23/07 THROUGH 05/18/11 = $ 452,231.10
(1395 days x $324,18 per day)
NOW, THEREFORE, Judgment in favor of Plaintiffs. WILLIAM SIMAO and CHERYL

SIMAO, is hereby given for Three Million Nine Hundred Forty Six Thousand Two Hundred Twenty-
Four and 55/100 Dollars ($3,946,224.55) against Defendant which shail bear post-judgment interest
at the current rate of 5.25% or $567.60 per day. until satisfied.

ek
DATED this 1 day of May, 2011.

Negvada Bar No. 3402
¢VID T. WALL, ESQ.

Nevada Bar No. 2805

ROBERT M. ADAMS, ESQ.

Nevada Bar No. 6551

400 South Fourth Street

Las Vegas, Nevada 89101

Attorneys for Plaintiffs

? Exhibit Lee v. Ball
} Exhibit Affidavit of Scrvice
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DISTRICT COURT

CLARK COUNTY, NEVADA

WILLIAM JAY SIMAGQ; and CASE NO.: A539455
CHERYL ANN SIMAO, DEPT.NO.: X
Plaintiffs,
v.
JUDGMENT
JENNY RISH,
Defendant.

WHEREAS, a hearing for Default Judgment having come before the Court on Apnl 1.

2011. IT 1S ORDERED, ADJUDGED AND DECREED, that Judgment is hereby entered in

favor of Plaintiffs and against Defendant, Jenny Rish as follows:

William Simao's past medical and related expenses $19Y . 5%0. %

William Simao’s pain and suffering:

- Past pain and suffering $41%,040.

- Future pain and suffering $144Q ; 352

- Loss of Enjoyment of Life $ 4054 v9.
Cheryl Simao's loss of consertium (Society and Relationship)  § 1, 2%0o.
Atlomeys’ fees STBD
Litigation cosls 5 949 ,555.1%

TOTAL $3,413,98%.75




b
10

11

K

1T 1S FURTHER ORDERED that Judgment against Defendant, Jenny Rish, shall bear interest in
accordance with N.R.S. 17.130 and Lee v. Ball, 116 P.3d 64 {200%).

Dated this _J7]"8ay of April, 201 L.

U/AM')'\MM

DISFJCT COURT JUDGE
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@ LexisNexis'

Pege |

8 of B DOCUMENTS

BARRY J. LEE, Appeliant, vs. CHRISTOPHER G, BALL, Respondent.

No. 41586

SUPREME COURT OF NEYADA

121 Nev. 397; 116 P.3d 64; 2005 Nev, LEXIS 43; 121 Nev. Adv. Rep. 38

July 28, 2005, Declded

PRIOR HISTORY:  [***1] Appzal from a disirict
court judgment granting additur and denying anomey
fees end cosis. Eighth ludiclel Diswrien Coun, Clark
County; Stewast L. Bell, Judge.

DISPOSITION: Reversed ond remanded.

COUNSEL: Ronald M. Pchr, Las Vepas, for Appeilan.

Diarzs & Associates and Carl F. Piazza end David H.
Putney, Les Vegas. for Respondent,

JUDGES: BEFORE MAUPIN, DOUGLAS and PAR-
RAGUIRRE, )). COUGLAS and PARRAGUIRRE, JJ.,
coneur.

OPINION BY: MAUPIN
OPINION

(3931 [**65) OPINION
By the Coun, MAUPIN, ).

Tn this appeal, we clesify thet a distriey count's grant
of edditur is only appropriate when preseated lo the de-
fendant ps an allernalive to a new trial on dameges.

FACTS AND PROCEDURAL HISTORY

The litigation below erose from & car sccident in
which the passenger In a vehicle, respondent Christopher
Ball, sustained injuries nRter the driver, appeliant Benary
Lec, ncgligently wimed into oncoming traflic. Bell sued
Lee, alleging genesal and specinl damages. Urhappy
with the resnlis of court-annexed arbitration, Lee ve-
quesied 3 wind de novo, Before tria), Lee served Ball with
an offer of judgment for $ 8,011.46. Afer [**66] atwo-

day trial, the Jury awarded Ball $ 1.300. Lee subse-
quently moved [for costs snd anomey fees because
[***2] Ball filed to recover an amount in excess ol the
offer of judgment. Ball opposcd this motion, requesting a
new Irial or, in the piternative, additur. After en uniron-
seribed hearing, the district court granted gn § 1,200 ad-
ghur and awarded Bal! prejudgmen) interest b did not
oifer Lee the option of a new 1risl. The disirict court lur-
ther calcvlaied prejudgment intercst using @ pro-nia
formule based on the differing s1atutory rates of interest
in efTect befote the eniry of finel judgment. Leoe appeals,
arguing that the district court erred by granting an 2ddi-
tug, failing a offer a new Irisl, and emancously caiculal-
ing prejudgment interest. As a result, Lec ergues he is
entitled w swomey fees and cosls.

DISCUSSION

Additur

Under Drummond v. Mid-West Growers, ' Nevada
couris have the power to condition an osder for 3 new.
wial on scceptance of an additur. 7 In line with Drum-
mond, our subsequent decisions have conflbrmed [*394)
a "two-preng 1est for additur: (1) whether the domages
are clcerly inadequete, and (2) whether the cese would be
o proper one for granting a motion for 3 new trial limitee
10 damages.” * If both pronps are mel, then the district
coort hes [***3] discretion 1o gram & new trial, unless
ihe defendant consents to the cowt’s additur. * The dis
irict court hes broad diseretion in delermining motions
far additur, and we wiil not disturb the court's determiine-
Yion uniess that discretion hos been ebused. * However,
graniing edditur in the obsence of a demonstrable ground
for » new triel is an sbuse of discretian.

| 91 Nev. 698, 708-13, 542 P.2d 198, 205-08
{1975).



v @

Poge 2

121 Nev. 391, %; 116 P.3d 64, *%,
2005 Mev. LEXIS 43, ***; 121 Nev. Adv. Rep. k|

2 d 2t 708, 542 .24 ot 208.

3 Evam v, Dean Witter Reynalds, Inc., 116 Nev.
568, 616, 5 P3d 1043, 1054 (2000) (ciling
Drymmond, 91 Nev, at 208, 542 P.2d ot 203).

4 Drummond, 31 Nev, at 712, 542 P.2d at 208,

$ Donoldienv. Anderson, 109 Nev, 1033, 1041,
862 P.2d 1204, 1206 (1993).

We canclude thet Les has [elled 1o demonstrale that
the districi cours abused its dlscretion in determining thot
addiwr wes warranted. First, the hearing during which
the dismriet caunt [***4] orally pranted addilur was nol
reparted, the perties have not provided 8 trisl ranscript
in the record on appenl, ond the pasties have nol other-
wise favored us with the diswrict court's oral explenslion
for granting Ball such relicf, * Sccond, beeause the award
was substaniially less then the conceded proofs of specinl
dameges, there is st least some indicatlon thal the jury
award was “clearly inadequate® in violstion of the district
cour's instructions. Althaugh the jury, acting ressomabiy,
could have ditbelizved Bell's evidence conceiming al
leged poin and suffering and reasonsbly infered that he
was nat injured s severely 88 claimed, " and although the
jury was nat bound fo assign sny parlicolar probetive
valut to ony evidence presenied, ® 1 Is incumbonil upon
Lee to demonsirate thay the additur, in and of jisell, con-
slituies an abuse of discretion. * He hes failed 1o do 50.

6 SeeStover v, Lox Vegos Int'l Covntry Club, 95
Nev. 66, 68, 589 P.2d 671, 672 (1979) {stoting
»when evidence on which a diswict court's judy-
ment resis is nat properly included In the record
an appeal, it is assumed thzt the record suppons
the lower court's findings™). We further note thet
the districs courr's written order pranting additur
is silen ms o the reasons for this award.

lollS]
7 Ser Quintera v. McDonold, 116 Nev, 1181,
1184, 14 PI3d 522, 524 (2000},
8 id
9 See Walloce v. Haddock, 77 Conn. App. 634,
§25 A2d 148, 151-52 {Conn. App. Ci. 2003) (de-
clining to upsei an award of edditur when 1he ap-
peliam failed 10 provide iranscripts and *failed 10
seek any further anticulation of the courl’s reason-
Ing for gronting the motion Tor an additur”).

We conclude, however, that the dintrict courl
sbused its dlseretion in filing to offer Lee the option of
p new irin) or aceepiance of the additur. We clasify that,
under Drummend, odditor may not [*395] nend elone
a5 9 discrele mmedy; father, it is enly approprisse [**&67)
when presented 1o the defendant 23 an slicrmetive 10 0
new ria] on damoges, "

10 See Drommond, 91 Hev. at 712, 542 P2d 2l
208;: see also Donaldron, 109 Nev. ol 1043, 862
P.2d 81 1207 (reversing a district courl order and
remsnding with instructions to grent 8 new triat
limited 1o damages, uniess the defendant agreed
to addilur); FI7 Hargford Ins. Co. of the S.E v
Dwens, 816 So. 2d 572, 575-T6 (Fla. 2002) (hald-
g the relevani Florida salute requires 3 trial
count 10 give the defendant the optlon of 8 new
trinl when eddinur is grantedy, Wallace, B25 A2
ut 153 (finding the relevant Connecticul statule
requires pertles have the optien of accepting sddi-
[ or receive 1 new (rial on the issve of dam-
pgesy, Runla v. Marguth Agency, Inc., 437
N.W.24 45, 50 (Minn. 1989) {"[A] now trial may
be granted for excessive or Inadequate damoges
and mede condiiona) upon the pary 0goinm
whom {he motion is direcled cansenting to a rc-
duction or an increase of the verdict. Consens of
tit non-moving party conlinues 1o be required,”),
Tucel v. Moore, 515 5.W2d 115, 116 {Mo. 1994}
("Addiw? requires kst the pamy cgainst whom
the new I5a) would be grented have, insicad, the
opllon of agreeing to edditur."); Belanger by
Belanger v. Trague, 126 N.H. 110, 490 A.24 772,
772 (N.H. 1985) (mem.) (helding “a jury verdic
supplemented with 2n addilur may go o judg-
ment only if the defendant waives 8 new teinl™).

[***&| Prefudgment interest

Lee argues that the district court crred in calculating
both the ralc and pericd of prejudgment intecest. We
sgree and conclude thal the distrier eaun’s calculation
was plainly erronecus. "

11  See Drodley v. Romeo, 102 Nev, 103, 105,
716 P.2d 227, 228 (1986) {"The abitity of this
colin 10 consider relevant issuck sua sponte in or-
der to preven! plain ervor is well estoblished.
Such s the cast where 3 staiule which is clearly
controlling wes not applied by the ial coun.”
(chation omilled)).

Under NRS 17.130{2), " a Judgmenl accrues inter-
st feom the date of the service af 1he summons and
eomplaint umil the date the judgment is satlslied. Unless
provided for by contract or otherwise by 1aw, the eppli-
cable rate for prejudgment Interest i stateterity deler-
mined. ¥ In delermining what rete applies, NRS
$7.130{2) [396] Instrucis couns io use the base prime
rele percentege "ss escensined by the Cainmissioner
{**+7) of Financla! Instilutions on Sanuary 1 or July 1,
ns the casc may be, immedioiely preceding the date of
jodgment, plus 2 percent ™
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121 Mev. 391, % 116 P3d 64, %,
2005 Nev. LEXIS 43, **%; 121 Nev. Adv. Rep. 38

12 MRS §7.130{2) provides:

When no ate of interest is pro-
vided by contract or otherwise by
taw, or specilied in the judgment,
the judgment draws interesd from
the time of service of the swom-
mans and complaing until satisfled,
rxcept for uny smount represent-
ing future damages, which driws
interest only from the time of the
entry of the judgment uniil sals-
ficd, =t & raic equal 10 the prime
ic gl the largest bank in Nevade
a1 nscertmined by the Cominis-
sioner af Financin) Institutions on
Januery V or July 1, us the cese
may be, immediately preceding
\he date of judgment, plus 2 per-
cent. The rete must be adjusted ae-
tordingly on each Janunry § and
July 1 theresfier until the judp-
ment is sotisfied.

11 NRS 17.130(2); see alsa Gibellini v. Kfindt,
(10 WNev, 1201, 1208, 885 P2d 540, 54445
{1954) (holding thot the “or specified in the

judgment” I.angﬁagn dores not permit o judge to
vary an interest rate outside of the siotutory vate}.

f***8} The diswict court catculated the rate of pre-
judgmnent interest uging periodic biannuo! legat mies of
interest in effect between Msy 27, 1999, and March 24,
2003. This was emror. Under the plain lenguage of NR3
17.136{2), the distric1 court should have catculated pre-
judgment interest 81 the single e in effect an the date
of judgment.

The distriot count furiher determined that prejudg-
men interest pecrued from May 27, 1999, t0 Merch 24,
2003. NRS 12.130(2) explicitly provides that “the judg-
ment draws imezest from the time of service of the sum-
mons end complaint until setisfied.” Ball camplcted ser-
vice of process on June 9, 1999, and the district court
eplered fins} judgment on March 29, 2003, Therefore,
prejudgment inlerest acerued beginning June 9, 1999, not
May 27, 1999. Accordingly, the diswics court alio crved
i calculating the pelod prejudgment inigrest scerued.

CONCLUSION

We hold that the districl courn erred in greniing B0
sdditur withou providing Lee the option of sceepiing the
2dditur o & new rial on domages and in cateulsting pre-
judgment interesl, Accordingly, we reverse the diswrict
court’s judgment and f2**9] remand this |"*6E] matter

for praceedings consistent with thit oplaion.

DOUGLAS and PARRAGUIRRE. )}, concur,




EXHIBIT “3”



et g

suM

. B gt o edieTighdte e - GERET
District Court
CLARK COUNTY, NEVADA ctingh A58 ™
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WILLIAM JAY SIMAQ, individually, end

CHERYL ANN SIMAOD, individually,

and as husband and wife, s ' i i. i;

Ty , ;
SUMMONS

Plalntiffs,

vs.
Dept. NO. A539455
JENNY RISH; JAMES RISH; LINDA RISH;

DOES ) through V; end ROE CORPORATIONS
1 through V, inclusive,

-3

}
)
)
)
)
)
) CASE NO.
)
)
)
)
)
)

Defendants )

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU WITHOUT YOUR BEING
HEARD UNLESS YOU RESFOND WITHIN 20 DAYS. READ THE INFORMATION BELOW.

TO THE DEFENDANT. A Civil Complaint has been filed by the plaintiff against you for the relicf se1 forth in the

Complsint,
JENNY RISH
223 NORTH COTTONWOOD DRIVE
GILBERT, ARIZONA 85234
i If you intend to defend this lawsuit, within 20 days afer this Summons is served on you exclusive of the

doy of serv;ice. you musi do the following:

5. File with the Clesk of this Courl, whose address is shown below, a formal writien response lo the
Complrint in accordance wilh the nules of the Count.

b. Serve a copy of your response upon the enemey who3e name and address is shown below

2, Uniess you respond, your default will be cutered upon application of the plaintifi and this Court may cnter

a judgment againal you for the relief demanded in the Complaint, which could result in the taking of money or propesty of
other relief requesied in the Complaint.

d If you intend to seck the advice of sn attamney in this matter, you .r;hould da so promptly so that your

response may be filed on time.
Issued st the direction of:
AARON & PATERNOSTER, LTD. CHARLES J. SHORT, CLERK OF COURT
By: ME, By: :

Marthsw/ E. Asron, Esg. Deputy Clerk

Nevads Bar No. 4900 Cotnty Courthouse PN ‘# BOGGESS

AARON & PATERNOSTER 200 South Third Streel

2300 West Sahara, Suite 6350 Les Vegas, NV 89155

Attomeys for Plaintiffs
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CLARK COUNTY DISTRICT COURT
In And For The County Of Maricapa, State.Of Arizona

WILLIAM JAY SIMAC AND CHERYL ANN !
SIMAD i

Plinthiis), Represantad By THE PLAINTIFF

A 539455

~ : ] 'Eecligg_tﬂ Of Service §
JENN RISH, JAMES RISH; LINDA RISH N
Defandant/s). In Proprie Persons

t, TYLER TREECE, being quelifiad under ARCP, 4{d) and 4(s), lo serve iagal procass within the Staie of
Arizona and having besn so eppolnted by Maricapa Counly Superior Caunt, did recelve on July 12, 2007 from
THE PLAINTIFF, Allorney For The Plaintifi, the following Courl Issvued dogurmenis:

SUMMONS AND COMPLAINT

On Monday, fuly 23, 2007 et 7:10 PM, i personally sepved true coples of these doctimenis gs follows;

JENNY RISH BY LEAVIN COPIES WITH NER DAUGHTER, ARLENE VILLA AN OCCUPANT OF
SUITABLE AGE AND DISCRETION WHO RESIDES THEREIN.

Dascription of Person Served: H F 30-40 54 160 BRN
Race Serx DORB or Apprax Age Falght Walgh! Hake Eyas
Documents Were Served Al The 223 N COTTONWOOD DR
Place OF el the place of abode GILBERT, AZ 85234
! Localed Bi:
- = BECURED ' -

1 daclare under ponelly of perjury th
the forogoing s true and comrec! an
was exectisd on this dete,

July 24, 2007

g

‘ FYLER TREECE, Deciarsnt
AAA Landlord Services, Inc. An Gffcor Of Muricopa Counly Suparor Goust

www.aaalandlord.com
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Electrenically Filed
06/27/2011 11:44:35 AM

AMEN
DANIEL F. POLSENBERG (&u b kﬂm-

State Bar No. 2376 CLERK OF THE COURT
JOEL D. HENRIOD

State Bar No. 8492

LEWIS AND ROCALLP .

3993 Howard Hughes Parkway, Suite 600

Las Vegas, Nevada 89169

(702) 474-2616

STEPHEN H. ROGERS (SBN 5755)

ROGERS MASTRANGELO CARVALHO & MITCHELL
300 South Fourth Street, Suite 170

Las Vegas, Nevada 89101

(702) 383-3400

Attorneys for Defendant Jenny Rish
Di1STRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAO, individually and Case No. AS539455
CHERYL ANN SIMAO, individually and as
husband and wife, Dept. No. XX

Plaintiffs,
Vs.

JENNY RisH; JAMES RISH; LINDA RiISH;
DOES I through V; and ROE
Corporations I through V, inclusive,

Defendants.

AMENDED NOTICE OF APPEAL
Please take notice that defendant JENNY RISH hereby appeals to the Supreme
Court of Nevada from:
1.  All judgments and orders in this case;
2. “Decision and Order Regarding Plaintiffs’ Motion to Strike Defendant’s
Answer, filed April 22, 20117;
3.  Judgment, filed April 28, 2011;
4, Judgment filed June 1, 2011, notice of entry of which was served via

hand delivery on June 2, 2011; and
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5. All rulings and interlocutory orders made appealable by any of the

foregoing.

DATED this 27" day of June 2011.
LEWIS AND ROCA LLP

By: s/ Joel D. Henriod
DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)
LEWIS AND ROCALLP
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 474-2616

Attorneys for Defendant Jenny Rish
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CERTIFICATE OF SERVICE
Pursuant to Nev. R. Civ. P. 5(b), | HEREBY CERTIFY that on the 27" day of June,
2011, I served the foregoing NOTICE OF APPEAL by depositing a copy for mailing,

first-class mail, postage prepaid, at Las Vegas, Nevada, to the following:

ROBERT T. EGLET
DAvVID T. WALL
ROBERT M. ADAMS
MANOR EGLET .
400 South Fourth Street, Suite 600
Las Vegas, NV §9101
s/ Mary Kay Carlton
An Employee of Lewis and Roca LLP




