
Appellant's Appendix Volume 16, Page63Docket 58562   Document 2012-02448



Appellant's Appendix Volume 16, Page64



Appellant's Appendix Volume 16, Page65



Appellant's Appendix Volume 16, Page66



Appellant's Appendix Volume 16, Page67



Appellant's Appendix Volume 16, Page68



Appellant's Appendix Volume 16, Page69



Appellant's Appendix Volume 16, Page70



Appellant's Appendix Volume 16, Page71



Appellant's Appendix Volume 16, Page72



Appellant's Appendix Volume 16, Page73



Appellant's Appendix Volume 16, Page74



Appellant's Appendix Volume 16, Page75



Appellant's Appendix Volume 16, Page76



Appellant's Appendix Volume 16, Page77



Appellant's Appendix Volume 16, Page78



Appellant's Appendix Volume 16, Page79



Appellant's Appendix Volume 16, Page80



Appellant's Appendix Volume 16, Page81



Appellant's Appendix Volume 16, Page82



Appellant's Appendix Volume 16, Page83



Electronically Filed
Jun 13 2011 03:28 p.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 58562   Document 2011-17571Appellant's Appendix Volume 16, Page84



Appellant's Appendix Volume 16, Page85



Appellant's Appendix Volume 16, Page86



Appellant's Appendix Volume 16, Page87



Appellant's Appendix Volume 16, Page88



DOCKET NUMBER: 58562 

FILED 
JUL 2 6 2011 

28 

AK Q10  SUPgiEW COURT
DUPTY CLERK 

CEi 

ROCHELLE T. NGUYEN, ESQ. 
LAW OFFICE OF ROCHELLE T. NGUYEN, LTD. 
NEVADA BAR IDENTIFICATION NUMBER 8205 
3245. THIRD STREET, SUITE 1 
LAS VEGAS, NEVADA 89101 
TELEPHONE: (702) 383-3200 
FAX: (702) 382-6903 
EMAIL: RTN@LASVEGASDEFENDER.COM  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

ORIGINAL 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

ALFRED P. CENTOFANTI, III, 	) 
) 
) 

Appellant, 	) 
) 

vs. 	 ) 
) 

THE STATE OF NEVADA, 	 ) 
) 

Respondent. 	) 
	 ) 

CLERKR  
TRACIE LINDEMAN 

DEPUTY CLERK 
NOW COMES, Appellant, ALFRED P. CENTOFANTI, III, by and through his court- 

appointed counsel, ROCHELLE T. NGUYEN, ESQ., of the Law Office of Rochelle T. Nguyen, 

Ltd., and requests that this Court grant the foregoing Motion to Remand. This Motion is based on 

the following points and authorities attached herein. 

Dated this 22nd day of July, 2011. 

Respectfully submitted, 

LAW OFFICE OF ROCHELLE T. NGUYEN, LTD. 

MOTION TO REMAND 
.71.< • BY 	 :  
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POINTS AND AUTHORITIES 

I. 	Procedural History 

On April 16, 2004, a jury found Mr. Centofanti guilty of First Degree Murder with Use of a 

Deadly Weapon. Attorneys Gloria Navarro and Allen Bloom represented Mr. Centofanti at trial. 

Subsequently, Mr. Centofanti retained attorney Carmine Colucci On May 25, 2004, Mr. 

Colucci filed a Substitution of Counsel with the district court, and confirmed as counsel for Mr. 

Centofanti. On March 4, 2005, Mr. Centofanti was sentenced to Life without the Possibility of 

Parole plus an equal and consecutive Life without the Possibility of Parole for the deadly weapon 

enhancement. Mr. Colucci represented Mr. Centofanti at sentencing. 

The district court filed a Judgment of Conviction on March 11, 2005. Mr. Colucci also 

represented Mr. Centofanti, on his direct appeal. The Nevada Supreme Court filed an Order of 

Affirmance on December 27, 2006. 

Mr. Colucci then filed a Petition for Writ of Habeas Corpus (Post-Conviction) on Mr. 

Centofanti's behalf. The district court held an evidentiary hearing on the Writ on September 24, 

2010. On May 9, 2011, the district court filed an Order denying Mr. Centofanti's post-conviction 

writ. 

On May 23, 2011, the district court granted Mr. Colucci's Motion to Withdraw as Counsel. 

Subsequently, on June 1, 2011, Mr. Centofanti filed a "Motion for Consideration, Withdrawal and 

Appointment of Alternative Counsel and Stay of Proceedings," On June 1, 2011, the district court 

removed this Motion from its calendar, and appointed undersigned counsel to review the conflict 

of interest claims alleged in the Motion. Mr. Centofanti was not present when the district court 

appointed undersigned counsel. On June 13, 2011, undersigned counsel received Mr. Centofanti's 

file from Mr. Colucci's office. The file consisted of nine (9) banker's boxes. 
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On June 13, 2011, Mr. Centofanti filed a timely proper person Notice of Appeal of the 

district court's Order denying his post-conviction writ. At the time Mr. Centofanti filed this 

Notice, he was unaware that undersigned counsel had been appointed to represent him. 

Once Mr. Centofanti filed the Notice of Appeal, the district court lost jurisdiction to review 

the conflict of interest claims that the district court specifically' appointed undersigned counsel to 

investigate. 

Argument 

This Court should remand this matter to the district court, because the district court has not 

fully addressed the conflict of interest claims alleged in Mr. Centofanti's Motion for 

Reconsideration. The district court specifically appointed undersigned counsel to review these 

unresolved issues. Unfortunately, however, the district court filed the Order denying Mr. 

Centofanti's post-conviction writ prior to appointing counsel. Further complicating matters is the 

fact that Mr. Centofanti was not aware of undersigned counsel's appointment to his case prior to 

filing his proper person Notice of Appeal. 

Mr. Colucci represented Mr. Centofanti on several post-trial motions, at sentencing, on 

direct appeal, and on the post-conviction writ. However, Mr. Colucci represented Mr. Centofanti 

on the petition for writ of habeas corpus (post-conviction) and at the corresponding evidentiary 

hearing without first seeking a formal waiver of the conflict of interest from Mr. Centofanti. 

Consequently, Mr. Centofanti was never able to assert any ineffective assistance of counsel claims 

against Mr. Colucci regarding his representation at the post-trial, sentencing, or direct appeal 

stages. 

In Murphy v. People, 863 P.2d 301 (Colo. 1993), the Colorado Court of Appeals held that 

counsel who was the subject of a post-conviction movant's ineffectiveness claim could not be 
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appointed as counsel for movant in post-conviction proceedings, due to the inherent conflict and 

appearance of impropriety. It was irrelevant whether movant had a right to appointed counsel. 

Additionally, in Carter v. State, 293 S.C. 528, 362 S.E. 2d 20 (1987), the Supreme Court of 

South Carolina held that trial counsel should not be appointed in post-conviction proceedings 

unless the appellant has been specifically advised of hazards inherent in such representation and 

waived the issue. In this case there was no waiver. 

/7/ 
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CONCLUSION  

Undersigned counsel respectfully requests that this Court remand the instant matter to the 

district court, so that the district court may address the fact that Mr. Centofanti was never advised 

of the conflict, and, consequently, never waived the conflict. Undersigned counsel further requests 

that this Court order the district court to allow undersigned counsel to review the effectiveness of 

Mr. Colucci's representation of Mr. Centofanti, and supplement Mr. Centofanti's Motion for 

Reconsideration and Petition for Writ of Habeas Corpus (post-conviction) appropriately. 

The district court was clearly concerned with this particular issue, as it addressed the lack 

of waiver and the inherent conflict at the end of the evidentiary hearing on the post-conviction w. 

Additionally, the district court was apparently concerned enough to appointed undersigned counsel 

to address the issue. 

Dated this 22nd day of July, 2011. 

LAW OFFICE OF ROCHELLE T. NGUYEN, LTD. 

ROCHELLE T. NGUYEN, ESQ. 
Nevada Bar Identification Number 8205 
LAW OFFICE OF ROCHELLE T. NGUYEN, LTD. 
NEVADA BAR IDENTIFICATION NUMBER 8205 
324 S. THIRD STREET, SUITE 1 
LAS VEGAS, NEVADA 89101 
TELEPHONE: (702) 383-3200 
FAX: (702) 382-6903 
EMAIL: RTN@LASVEGASDEFENDER.COM  
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BY: 

CERTIFICATE OF MAILING  

I hereby certify and affirm that on this 22nd day of July, 2011, I served a copy of the foregoing 

Appellant's Motion to Remand by mailing a true and correct copy thereof, postage pre-paid, 

addressed to: 

ALFRED P. CENTOFANTI, III 
Offender ID Number: 85237 
High Desert State Prison 
PO Box 650 
Indian Springs, Nevada 89070-0650 

(: )erCILith  077"'  
ROCHELLE T. NGUYEN, ESQ. 

RECEIPT OF COPY 

I hereby certify and affirm that on this 22nd day of July, 2011, I did receive a true and correct copy 

of the foregoing Appellant's Motion to Remand. 

DISTRICT ATTORNEY 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

 
   
 

 

ALFRED P. CENTOFANTI, III, 

  Appellant, 

v. 

THE STATE OF NEVADA, 

  Respondent. 

) 
)
)
)
)
)
)
)
) 

Case No.   58562 

  
OPPOSITION TO APPELLANT’S MOTION  

FOR REMAND 

COMES NOW the State of Nevada, by DAVID ROGER, Clark County District 

Attorney, through his Chief Deputy, STEVEN S. OWENS, and submits this Opposition To 

Appellant's Motion For Remand. 

This opposition is based on the following memorandum and all papers and pleadings 

on file herein.  

Dated this 2
nd
 day of August, 2011. 

    Respectfully submitted, 
        

DAVID ROGER 
Clark County District Attorney 
Nevada Bar # 002781 

 

 

 BY /s/ Steven S. Owens 

  
STEVEN S. OWENS 
Chief Deputy District Attorney 
Nevada Bar #004352  
 
Attorney for Respondent 
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M E M O R A N D U M 

This is an appeal from the denial of a petition for post-conviction relief following a 

verdict of guilty for First Degree Murder with Use of a Deadly Weapon.  The Notice of 

Entry of Order was filed on June 6, 2011, and a pro per Notice of Appeal on June 10, 2011.  

Appellate counsel now seeks remand so the district court can entertain a conflict of interest 

claim alleged in a motion for reconsideration.  The State is opposed. 

Appellate counsel claims that remand is necessary because the district court has not 

“fully addressed” a conflict of interest claim - - namely, that attorney Colucci was conflicted 

from representing Centofanti on post-conviction because he had previously represented 

Centofanti at sentencing and on direct appeal and could not allege his own ineffectiveness.  

However, the district court entertained this precise issue: 
 
THE COURT:  Did you discuss with Mr. Colucci potential conflicts of interest 
he might have as having been your counsel on your direct appeal? 
 
THE DEFENDANT:  Yes. 
 
THE COURT:  And you – did you agree to waive those conflicts after having 
that discussion? 
 
THE DEFENDANT:  Yes. 
 
THE COURT:  Okay. All right. 

 

Transcript of Evidentiary Hearing, 7/30/10, 163:16-22.  Furthermore, on June 1, 2011, the 

district court took the Motion for Reconsideration off calendar and aside from appointing 

counsel to “review” the motion and “proceed accordingly,” has given no indication of any 

intent to reconsider any prior ruling in the case.  In fact, the filing of a Notice of Entry of 

Order just five days later would indicate to the contrary.   

Although this Court may remand without decision in an appropriate case, the record 

in this case is already complete for purposes of resolving the issues presented and justice 

does not require any further proceedings below.  See 5 C.J.S. Appeal and Error § 1017; 

Carter v. California Dep’t. of Veterans Affairs, 38 Cal.4
th
 914, 44 Cal.Rptr.3d 223, 135 P.3d 

637 (2006).  To the extent the court below did not “fully” address the conflict issue to 
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appellate counsel’s satisfaction, any such alleged error is fully capable of review on appeal 

without need for remand.   

  Dated this 2
nd
 day of August, 2011. 

    Respectfully submitted, 
    DAVID ROGER 

     District Attorney 
 

 

 BY /s/ Steven S. Owens 

  
STEVEN S. OWENS 
Chief Deputy District Attorney 
Nevada Bar #004352 
 
Attorney for Respondent 
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CERTIFICATE OF SERVICE 

 I hereby certify and affirm that this document was filed electronically with the 

Nevada Supreme Court on August 2, 2011.  Electronic Service of the foregoing document 

shall be made in accordance with the Master Service List as follows: 

 

      
CATHERINE CORTEZ MASTO 
Nevada Attorney General 
 
ROCHELLE T. NGUYEN, ESQ. 
Counsel for Appellant 

 
STEVEN S. OWENS 
Chief Deputy District Attorney    

 
  

 

 
BY /s/ jennifer garcia  

 Employee, District Attorney’s Office 
 

 
 
 
 
                                                                               

 

 

 

 

 

 

SSO/jg 
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