IN THE SUPREME COURT OF THE gTATE OF NEVADA

BRENDAN J. NASBY,

Appellant(s),
VS,

STATE OF NEVADA,
Respondent(s),

ectronically Filed
August 11, 2011 10:46 a.m.
Tracie K. Lindeman

Case No: C154293-2
SC No: 58579

RECORD ON APPEAL

ATTORNEY FOR APPELLANT
BRENDAN J. NASBY # 63618
PROPER PERSON

P.O. BOX 1989

ELY, NV 89301

VOLUME

ATTORNEY FOR RESPONDENT
DAVID ROGER, ESQ.

DISTRICT ATTORNEY

200 LEWIS AVE.

LAS VEGAS, NEVADA 89101

Docket 58579 Document 2011-24410



C154293-2 STATE OF NEVADA vs. BRENDAN J. NASBY

VOLUME:

1

2

INDEX

PAGE NUMBER:

1-245

246 - 490

491 - 735

736 - 980

981 - 1225

1226 - 1469

1470 -1715

1716 - 1743



VOL

oo e O Y Y = = T e = Y

O\ = =

98C154293-2

DATE

11/03/2004

09/07/2001

02/04/2002

02/18/2011

11/12/1998
12/14/1999
04/12/2006
04/13/2006
05/24/2006
06/16/2011
08/12/2005
12/15/1999
12/15/1999
04/03/2002
11/24/2004
08/11/2011

10/22/1998
11/13/1998
12/04/1998
02/22/2005

02/14/2006

The State of Nevada vs Brendan J Nasby

I NDEJX

PLEADING

AFFIDAVIT IN SUPPORT OF EX PARTE MOTION FOR
EXTENSION OF TIME TO FILE POST CONVICTION
MEMORANDUM OF POINTS AND AUTHORITIES

AFFIDAVIT IN SUPPORT OF MOTION FOR DISCOVERY
PRODUCTION AND TRANSMISSION OF DOCUMENTS

AFFIDAVIT IN SUPPORT OF MOTION FOR DISCOVERY
PRODUCTION AND TRANSMISSION OF DOCUMENTS

AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN
FORMA PAUPERIS

AGREEMENT TO TESTIFY
CASE APPEAIL STATEMENT
CASE APPEAIL STATEMENT
CASE APPEAIL STATEMENT
CASE APPEAIL STATEMENT
CASE APPEAIL STATEMENT
CERTIFICATE OF FACSIMILE AND MAILING
CERTIFICATE OF MAILING
CERTIFICATE OF MAILING
CERTIFICATE OF MAILING
CERTIFICATE OF MAILING

CERTIFICATION OF COPY AND TRANSMITTAL OF
RECORD

CRIMINAL BINDOVER
CRIMINAL BINDOVER
CRIMINAL BINDOVER

DEFENDANT'S REPLY TO STATE'S OPPOSITION TO
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS
POST-CONVICTION

DEFENDANT'S SUPPLEMENTAL REPLY BRIEF TO STATE'S
OPPOSITION TO DEFENDANT'S PETITION FOR WRIT OF
HABEAS CORPUS POST-CONVICTION

PAGE

NUMBER :

1278 - 1279

1054 - 1055

1166 - 1167

1504 - 1506

53-55

1014 - 1015
1441 - 1442
1445 - 1446
1465 - 1467
1591 - 1592
1381 - 1382
1018 - 1018
1019 -1019
1195 -1195
1331 -1331

3-49

63 -94
97-131
1366 - 1371

1435 - 1440



VOL

2

b 00 -1 00

L T S R O R S e e e e e e ™ Y

98C154293-2

DATE

08/19/1999

08/11/2011
08/09/2011
08/09/2011
07/28/1999

05/05/2006

01/29/2007

11/03/2004

10/31/2002

04/26/2006
06/17/2011
11/12/1998
12/10/1998
12/10/1998
10/21/1998
11/09/1998
12/03/1998
10/19/1999
12/02/1999
02/26/1999
03/15/1999
11/08/1999

The State of Nevada vs Brendan J Nasby

I NDEJX

PLEADING

DEFENDANTS REPLY TO STATE'S OPPOSITION TO
MOTION IN LIMINE TO PRECLUDE EVIDENCE OF OTHER
GUNS NOT USED IN THE CRIME

DISTRICT COURT MINUTES
DOCUMENTARY EXHIBITS (CONTINUED)
DOCUMENTARY EXHIBITS (CONTINUATION)

ERRATA TO MOTION AND NOTICE OF MOTION IN LIMINE
TO PRECTLUDE EVIDENCE OF OTHER GUNS NOT USED IN
THE CRIME

EX PARTE MOTION FOR AUTHORIZATION OF PAYMENT
OF FEES

EX PARTE MOTION FOR AUTHORIZATION OF PAYMENT
OF FEES

EX PARTE MOTION FOR EXTENSION OF TIME TO FILE
POST CONVICTION MEMORANDUM OF POINTS AND
AUTHORITIES

EX-PARTE MOTION FOR APPOINTMENT OF
INVESTIGATOR AND EXCESS FEES

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
GUILTY PLEA AGREEMENT

GUILTY PLEA AGREEMENT

GUILTY PLEA AGREEMENT

INFORMATION

INFORMATION

INFORMATION

INSTRUCTIONS TO THE JURY

JUDGMENT OF CONVICTION (JURY TRIAL)

JUDGMENT OF CONVICTION (PLEA)

JUDGMENT OF CONVICTION (PLEA)

JUDGMENT OF CONVICTION (PLEA)

PAGE

NUMBER :

333-339

1604 - 1715
1716 - 1743
322 -325

1460 - 1463

1488 - 1491

1280 - 1281

1253 - 1254

1447 - 1452
1593 - 1597
56 - 62

132 - 138
139 - 145
1-2

50 -52
95-96

926 - 960
1009 - 1010
281 - 282
286 - 287
1005 - 1006



VOL

98C154293-2

DATE

10/12/1999
10/22/1999
01/30/2002

02/18/2011

11/17/2004

07/20/1999

07/27/1999

07/09/1999

01/30/2002
02/18/2011
09/07/2001

02/04/2002

04/03/2002
02/18/2011
12/05/2002

01/30/2002
02/18/2011
08/25/1999

12/10/1998

The State of Nevada vs Brendan J Nasby

I NDEJX

PLEADING

JURY LIST
LETTERS IN SUPPORT OF DEFENDANT

MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS
(POST-CONVICTION N.R.S. 34.720)

MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF PETITIONER'S PETITION FOR WRIT OF
HABEAS CORPUS (POST-CONVICTION N.R.S. 34.720)

MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF PETITIONER'S POST CONVICTION RELIEF

MOTION AND NOTICE OF MOTION FOR DISCOVERY

MOTION AND NOTICE OF MOTION IN LIMINE TO
PRECLUDE EVIDENCE OF OTHER GUNS NOT USED IN THE
CRIME

MOTION AND NOTICE OF MOTION IN LIMINE TO
PRECLUDE EVIDENCE OF WITNESS INTIMIDATION

MOTION FOR APPOINTMENT OF COUNSEL
MOTION FOR APPOINTMENT OF COUNSEL

MOTION FOR DISCOVERY PRODUCTION AND
TRANSMISSION OF DOCUMENTS

MOTION FOR DISCOVERY PRODUCTION AND
TRANSMISSION OF DOCUMENTS

MOTION FOR EVIDENTIARY HEARING
MOTION FOR EVIDENTIARY HEARING

MOTION FOR EXTENSION OF TIME TO FILE
SUPPLEMENTAL PETITION

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

MOTION FOR ORDER TO TAKE VIDEO DEPOSITION OF
WITNESS AND TO USE VIDEO DEPOSITION AT TRIATL

MOTION FOR OWN RECOGNIZANCE RELEASE OR HOUSE
ARREST

PAGE

NUMBER :

396 - 396
997 - 1004
1075 - 1146

1507 - 1522

1285 - 1330

307 -315

316 - 321

293 - 297

1147 - 1148
1523 - 1527
1056 - 1063

1168 - 1175

1196 - 1200
1528 - 1544
1256 - 1258

1149 - 1152
1545 - 1545
340 - 344

146 - 148



VOL

[ SO T SO T B NN N D

b = N

98C154293-2

DATE

0172172004
02/11/2002

04/01/2002
03/19/2001

07/16/2007

07/12/1999
12/14/1999
04/12/2006
06/13/2011
05/24/2006
08/31/1999
02/04/2004

04/27/2006
06/27/2011
12/18/1998
06/09/1999
09/07/1999
01/06/1999

01/06/1999

07/13/1999
08/31/1999
12/18/1998
03/09/1999

The State of Nevada vs Brendan J Nasby

I NDEJX

PLEADING

MOTION FOR SUBSTITUTE COUNSEL

MOTION TO ATTACH SUPPLEMENTAL EXHIBIT TO
PETITION FOR POST CONVICTION RELIEF

MOTION TO WITHDRAW AS ATTORNEY OF RECORD

NEVADA SUPREME COURT CLERK'S CERTIFICATE
JUDGMENT - AFFIRMED

NEVADA SUPREME COURT CLERK'S CERTIFICATE
JUDGMENT - AFFIRMED

NOTICE OF ALIBI WITNESSES

NOTICE OF APPEAL

NOTICE OF APPEAL

NOTICE OF APPEAL

NOTICE OF APPEAL TO SUPREME COURT
NOTICE OF ASSOCIATION OF COUNSEL

NOTICE OF CONFIRMATION OF APPOINTMENT OF
COUNSEL

NOTICE OF ENTRY OF DECISION AND ORDER
NOTICE OF ENTRY OF DECISION AND ORDER
NOTICE OF EXPERT WITNESSES [NRS 174.234 (2)]
NOTICE OF EXPERT WITNESSES [NRS 174.234 (2)]
NOTICE OF EXPERT WITNESSES [NRS 174.234 (2)]
NOTICE OF MOTION AND MOTION TO REVOKE

DEFENDANT NASBY'S JAIL PRIVILEGES AND TO PLACE

HIM IN ISOLATION (CONTINUED)
NOTICE OF MOTION AND MOTION TO REVOKE

DEFENDANT NASBY'S JAIL PRIVILEGES AND TO PLACE

HIM IN ISOLATION (CONTINUATION)
NOTICE OF WITNESSES
NOTICE OF WITNESSES
NOTICE OF WITNESSES [NRS 174.234 (1)(B)]
NOTICE OF WITNESSES [NRS 174.234 (1)(B)]

PAGE

NUMBER :

1266 - 1270
1176 - 1189

1190 -1193
1042 - 1050

1493 - 1503

298 - 299

1016 - 1017
1443 - 1444
1586 - 1590
1468 - 1469
345 - 345

1275 - 1275

1453 - 1459
1598 - 1603
198 - 208
288 - 289
364 - 374
216 - 245

246 - 253

300 - 302
346 - 347
209 - 211
283 - 285



VOL

-~

[, B S o SR S B

L, B o S o O S o S

98C154293-2

DATE

06/09/1999
09/07/1999
06/06/2011

08/16/2002
10/13/1999
04/08/2002
11/06/2002
11/16/1999

12/08/1999
08/07/2002
02/04/2004
05/29/2003
05/08/2006
02/12/2007
09/21/2001

12/21/1998

02/28/2011
05/04/2005

05/23/2002

09/16/1999

09/16/1999

01/07/1999

The State of Nevada vs Brendan J Nasby

I NDEJX

PLEADING

NOTICE OF WITNESSES [NRS 174.234 (1)(B)]
NOTICE OF WITNESSES [NRS 174.234 (1)(B)]

NOTICE TO THE COURT AND MOTION REQUESTING
UPDATE

NUNC PRO TUNC ORDER APPOINTING COUNSEL
ORDER
ORDER
ORDER

ORDER ADMITTING DEFENDANT TO PROBATION AND
FIXING THE TERMS THEREOF

ORDER APPOINTING COUNSEL

ORDER APPOINTING COUNSEL

ORDER APPOINTING COUNSEL

ORDER AUTHORIZING FIRST INTERIM PAYMENT
ORDER AUTHORIZING PAYMENT OF FEES
ORDER AUTHORIZING PAYMENT OF FEES

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR
DISCOVERY PRODUCTION AND TRANSMISSION OF
DOCUMENTS

ORDER DENYING DEFENDANTS MOTION FOR OWN
RECOGNIZANCE RELEASE OR HOUSE ARREST

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS

ORDER FOR PRODUCTION OF INMATE BRENDAN J.
NASBY, BAC #63618

ORDER FOR PRODUCTION OF INMATE BRENDAN JAMES
NASBY, BAC #63618

ORDER FOR PRODUCTION OF INMATE JOTEE BURNSIDE,
BAC #60729

ORDER FOR PRODUCTION OF INMATE TOMMIE
BURNSIDE, BAC #60772

ORDER FOR TRANSCRIPT

PAGE

NUMBER :

290 - 292
375 - 377
1577 - 1585

1252 - 1252
502 - 503

1241 - 1241
1255 -1255
1007 - 1008

1011 - 1011
1251 - 1251
1276 - 1276
1265 - 1265
1464 - 1464
1492 - 1492
1067 - 1068

212-213

1555 -1555
1375 -1376

1249 - 1250

378 - 379

380 - 381

254 - 254



VOL

3

L b b e

[V T ST SO R N

98C154293-2

DATE

10/15/1999
12/21/1999
02/24/1999

11/05/2004

07/29/1999

02/01/2002

02/01/2002

05/31/2001
12/08/1999

11/02/2004

05/31/2001
05/31/2001
01/30/2002

02/18/2011

04/19/2002

04/29/2011

08/11/2011

10/19/1999
07/28/1999
08/31/1999
04/01/2002

The State of Nevada vs Brendan J Nasby

I NDEJX

PLEADING

ORDER FOR TRANSCRIPT
ORDER FOR TRANSCRIPT

ORDER FOR VISITATION OF INMATE BY PARENT, CHILD
AND FINANCE

ORDER GRANTING EX PARTE MOTION FOR EXTENSION
OF TIME TO FILE POST CONVICTION MEMORANDUM OF
POINTS AND AUTHORITIES

ORDER GRANTING MOTION FOR DISCOVERY
ORDER RE PETITION FOR WRIT OF HABEAS CORPUS
ORDER RE PETITION FOR WRIT OF HABEAS CORPUS
ORDER RELEASING EVIDENCE

ORDER WAIVING COSTS (INSUFFICIENT PROPERTY OF
INCOME WITH WHICH TO PAY COSTS OF FILING)

PETITION AND ORDER FOR HONORABLE DISCHARGE
FROM PROBATION

PETITION FOR RELEASE OF EVIDENCE
PETITION FOR RELEASE OF EVIDENCE

PETITION FOR WRIT OF HABEAS CORPUS (POST-
CONVICTION)

PETITION FOR WRIT OF HABEAS CORPUS
(POSTCONVICTION)

PETITIONER'S REPLY TO STATE'S OPPOSITION TO WRIT
OF HABEAS CORPUS (POST CONVICTION)

PETITIONER'S REPLY TO STATE'S RESPONSE AND MOTION

TO DISMISS PETTTIONER'S PETITION FOR WRIT OF
HABEAS CORPUS

PRE-SENTENCE INVESTIGATION REPORT (UNFILED)
CONFIDENTIAL

PROPOSED INSTRUCTIONS TO THE JURY (UNFILED)
RECEIPT OF COPY
RECEIPT OF COPY
RECEIPT OF COPY

PAGE

NUMBER :

729 - 729
1020 - 1021
259 - 260

1282 - 1282

327 - 328

1164 - 1164
1165 -1165
1051 - 1051
1012 - 1013

1277 - 1277

1053 -1053
1052 - 1052
1153-1163

1546 - 1554

1242 - 1248

1563 -1576

961 - 963
326 - 326
348 - 348
1194 - 1194



98C154293-2 The State of Nevada vs Brendan J Nasby

INDEX
PAGE
VOL DATE PLEADING NUMBER :
02/28/2005 RECEIPT OF COPY 1372 - 1372
09/03/1999 REPLY TO STATE'S OPPOSITION TO DEFENDANT'S 356 - 363
MOTION FOR ORDER TO TAKE VIDEQ DEPOSITION OF
WITNESS AND TO USE VIDEO DEPOSITION AT TRIAL
5 09/25/2001 REPLY TO STATE'S OPPOSITION TO PETITIONER'S MOTION 1069 - 1074
FOR DISCOVERY PRODUCTION AND TRANSMISSION OF
DOCUMENTS
2 02/24/1999 REPORTER'S TRANSCRIPT OF DECEMBER 10, 1998 261 - 274
1 12/14/1998 REPORTER'S TRANSCRIPT OF DECEMBER 2, 1998 192 - 197
7 06/20/2006 REPORTER'S TRANSCRIPT OF MARCH 27, 2006 1473 - 1484
2 02/24/1999 REPORTER'S TRANSCRIPT OF NOVEMBER 12, 1998 275 - 280
1 12/10/1998 REPORTER'S TRANSCRIPT OF NOVEMBER 5, 1998 149 - 191
6 11/28/2005 REPORTER'S TRANSCRIPT OF NOVEMBER 9, 2005 1383 - 1434
2 10/12/1999 REPORTER'S TRANSCRIPT OF OCTOBER 11, 1999 397 - 490
(CONTINUED)
3 10/12/1999 REPORTER'S TRANSCRIPT OF OCTOBER 11, 1999 491 - 501
(CONTINUATION)
3 10/13/1999 REPORTER'S TRANSCRIPT OF OCTOBER 12, 1999 504 - 627
3 10/14/1999 REPORTER'S TRANSCRIPT OF OCTOBER 13, 1999 628 - 728
3 10/15/1999 REPORTER'S TRANSCRIPT OF OCTOBER 14, 1999 730 - 735
(CONTINUED)
4 10/15/1999 REPORTER'S TRANSCRIPT OF OCTOBER 14, 1999 736 - 810
(CONTINUATION)
10/18/1999 REPORTER'S TRANSCRIPT OF OCTOBER 15, 1999 811 - 925
10/19/1999 REPORTER'S TRANSCRIPT OF OCTOBER 18, 1999 964 - 980
(CONTINUED)
5 10/19/1999 REPORTER'S TRANSCRIPT OF OCTOBER 18, 1999 081 - 994
(CONTINUATION)
5 01/28/2000 REPORTER'S TRANSCRIPT OF OCTOBER 19, 1999 1035 - 1041
5 01/13/2000 REPORTER'S TRANSCRIPT OF OCTOBER 28, 1999 1022 - 1034
7 06/16/2006 REQUEST FOR ROUGH DRAFT TRANSCRIPTS 1470 - 1472



VOL

SN S N N N

98C154293-2

DATE

06/20/2006
09/02/1999

08/16/1999

07/14/1999

09/14/2001

02/04/2005

04/08/2011

04/05/2002

04/05/2002

0172872004

04/05/2002

04/05/2002

12/19/2002

11/10/2004

02/01/2005

03/25/2005

06/16/2005
08/10/2005

The State of Nevada vs Brendan J Nasby

I NDEJX

PLEADING

REQUEST FOR ROUGH DRAFT TRANSCRIPTS

RESPONSE TO DEFENDANT'S MOTION FOR ORDER TO
TAKE VIDEO DEPOSITION OF WITNESS AND TO USE
VIDEO DEPOSITION AT TRIAL

RESPONSE TO DEFENDANT'S MOTION IN LIMINE TO
PRECLUDE EVIDENCE OF OTHER GUNS NOT USED IN THE
CRIME

RESPONSE TO MOTION IN LIMINE TO PRECLUDE
EVIDENCE OF WITNESS INTIMIDATION

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR
DISCOVERY PRODUCTION AND TRANSMISSION OF
DOCUMENTS

STATE'S OPPOSITION TO DEFENDANT'S PETITION FOR
WRIT OF HABEAS CORPUS POST-CONVICTION

STATE'S RESPONSE AND MOTION TO DISMISS
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR
APPOINTMENT OF COUNSEL

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR
EVIDENTIARY HEARING

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR
SUBSTITUTION OF ATTORNEYS

STATE'S RESPONSE TO DEFENDANT'S PETITION FOR WRIT
OF HABEAS CORPUS (POST-CONVICTION) (CONTINUED)

STATE'S RESPONSE TO DEFENDANT'S PETITION FOR WRIT
OF HABEAS CORPUS (POST-CONVICTION)
(CONTINUATION)

STIPULATION AND ORDER
STIPULATION AND ORDER
STIPULATION AND ORDER
STIPULATION AND ORDER
STIPULATION AND ORDER
STIPULATION AND ORDER

PAGE

NUMBER :

1485 - 1487
349 - 355

320 - 332

305 - 306

1064 - 1066

1334 - 1365

1556 - 1562

1201 - 1203

1204 - 1206

1271 -1274

1207 - 1225

1226 - 1240

1259 - 1260

1283 - 1284

1332 -1333

1373 -1374

1377 - 1378
1379 - 1380



LAS VEGAS METHOPOLITAN POLICE DEPARTMENT

FORENSIC LABORATORY EXAMINATION FIEQUEST

Requested By Date Court Date (#f Known) | Agency Primary Event/Case # _
T THowsSEN 7-23-99 . LumPd 7807/7-05Y(
setaiBureau Phone # as there been a previous | |ncident
ﬁ[o ATIE 15 & 229- 17200 O Justice O District ‘r;qs:??st Eub\z;ﬁ E\Ngus o der
Suspect(s) ) ' Suspect({s} in Custody
L AIASRY RrEADAA 0O Yes [¥ No
} LA

Victim{s)
REASLEY, M/ CHAEL

O Controiled Substances
List {tems that need to be analyzed balow. Indicate the
drug suspected in “Description of Evidence” below.

Was a VALID Breath Test given? O Yes 0O No
O Alcohol (Submit Blood Alcohol Kit. Blood in gray top tubes)

O Drug Screen O Urine
=] Blood

K Drug Fire Entry

O serlal Number Restoration

(Describe on back if necessary)

1 TR R R B Y b f
‘gLaﬁentPrthomparison-’ /JA&AY /Sﬂé&brﬁ’rJ 151 7690
O Latent Print Processing Runs u‘)@ ol & IS9/5Sg |@Yes Dho
: List items to be processed below. * "
1 B O Yes 0 No
| O Other ‘
Describe on back if necessary 0O Yes ONo -
OYes ONo
0 Yes 0O Ne
D Hand-wrliting/Hand—printing Comparison O] Altered Documents O other -
(Submit Exemplars) (Describe on back if necessary)
List ail items to be examined below.
Bullet Comparison Bf Cartridge Case Comparison O Gunshot Residue :
Toolmark Exam -[J Firearm Examination {0 Other _LXbr1 Y Fat CA¢

A

List afl items to be examined below. Reference any associated Event #'s (other than primary #) below.

Y- | & | mele s9i0 CA@"A:/A@(! 0&6‘; HS 91 Lok ARe THESE Lot THE
3 A A ‘! Swrg Gun?
4 n £ /e e (e le .
//0/9 /3 | moamt) 30 RAuiceT FARATTTEo LJ 64T TP of Guad '
/Y a o | Ruteer frAcments | Frzeh mHe Queced” ?
/5 ‘e | Ruteem (0 e
/L G ‘- BuiLisT-FrAe1tasT

LIST' PERTINENT INFORMATION AND/OR BRIEFLY DESCRIBE DETAILS OF CASE ON THE REVERSE SIDE.

LVMPD &3 {REV. 10-97)

DNA AND TRACE EVIDENCE ON REVERSE.

Page 1716



.{ Event #

2507/7 - 05‘5//
N {J Headlight Examination - Hair: [0 Head [ Pubic (Submut Knowns in Serology Standards Klt)
' 3 Shoe Print Comparison Fiber: O Identify O Companson (Submlt Known Standards) - — -
[ Tire Impressions o Paint: [ Victim Vehicle Impact Point - - [T Victim Vehicle Known _===:%
O Arson Analysis , . O Suspect Vehicle Impact Point E! Suspect Vehlcle Known ;k--,_,
] other List all items to be examined below. ’ Al Sl Tt R
LIST ALL KITS COLLECTED-CHECK + / « TO REQUEST ANALYSIS
“SEROLO NDARDSKIT(S N S &
sty s Y| | SOTMASSARTII | || deoioal swimers )
Suspact(s) Victim(s) I Victim(s)

THe  prermr _eons  SHor  Tirca, | THE  Buiiers cigie Ralod
[rtomt _Hri BodY. THr caxre s CAes  Werts grecovt<ed Aest
TH RoAy. ' i
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT
FORENSIC LABORATORY EXAMINATION REQUEST

<o

q,\\

< Reque¢sted By Date Court Date (if Known) | Agancy Primary Event/Case #
v J, Buezew as8ilag | LVMPD 807117-054 |
Detail/Bureau Phone # _ Q Distrl Has ‘"?fﬂ ugﬂ!?tf: ;‘ Pl’e\ﬂ'r?us Incident
1St/ Homicipe | 223 36071 ustice 0 District | request submitegpntis | "oy o pep. ml Dw

Suspect(s) in Custody
3 Yes O No

Suspe
éae‘uop.q Nassy
Victim(s)

mickael L. BeasLey

0 Controlied Substances
List lesms that need to be anatyzed below. Indicate the
drug suspected in “Dascription of Evidance™ balow.

Was a VALID Breath Test given? L] Yes O No
‘é O Alcohol (Submit Biood Alechol Kit. Bloed in gray top tubes)
iad [] Drug Screen 0 Uring

{Submit Exemplars)

List ail items to be axamined baicw.

{1 Altered Documents

— . , O Blood Drug Suspected
o PR I . NAME s,,a NUMBER SPCS ;f
O Latent Print Comparlson - O Yes O No
O Latent Print Processing O Yes [ No
_ List items to be processed below. —
; ‘ o P L L -- - | OYes O No
O Other _ s T
Describe on back if necessary . AUG 1Y 1998 0 Yes ONo -
' , C Oves O N?
2 Yes 0 No
O other oo

(Describe on back if necessary) “

3

B\Builet Comparison
0 Toolmark Exam
ﬂ[ Drug Fire Entry

H O Hand-writing/Hand—printing Comparison
=
s
<<
w
o
U8

O Cartridge Case Comparison
- Firearm Examination )
[] serlal Number Restoration

O Gunshot Residue . ~.:. .
[ other
(Describe on back if necessary)

List all items to be examined balow. Refsrence any assoclated Event #'s (other than primary #) balow.

_EVIDENCE TO BE EXAMINED _ _

peas|me|  ookemsr ‘| " oescnbmokorémeice | oSy eomes mansaa et
22 - 4 Banmmuc. Amm t\m..\obml ComPRiE (o SEE 1+ Gowl
83263 |\l |me ‘w3326 st yed 1264 ] CTECTED SheL cAsSleLS USTED
AND Feed T™HE FProsecnLE
s40-2] 2 | Mo S410 | chetrinee OASE s Aewmich woas ths B Feom e
-5 "y . A1) '\ Y LS " F(Z.E A'—ﬂ .
q " v " " ot n A
' oo BoueT FasmedTs " »
\5 " i B z T " n

. - usT PERvTINENT INFORMATION AND/OR BRIEFLY DESCRIBE DETAILS OF CASE ON THE REVERSE SIDE.

LVYMPD 83 {(REV. 10-97)

DNA AND TRACE EVIDENCE ON REVERSE
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P T T

e ey - -
- . ) . - I - S R

3 N ;\“}}‘ N .

' ' A [Event# 71,
e,

) ' Q30111 - osd)

— e e

O Headlight Examination Hairr O Head 0 Pubic (Submit Knowns in Serology Standards Kit)
i [0 Shoe Print Comparison , Fiber: O Identify [J Comparison (Submit Known Standards) 2 ;"; )
1 . [ Tire impressions Palnt: O Victim Vehicle Impact Point -~ - E1 Victim Vehicle Known -~ ---
@ [ Arson Analysis O Suspect Vehicle Impact Point _ --:[0 Suspect Vehicle Known .
O other List ail Hems to bé examinad below, T
LIST ALL KITS COLLECTED-CHECK = v/ « TO REQUEST ANALYSIS
SEROLOGY STANDARDS KIT(S) .| . | SV |
" andlor BUGCAL SWABS* _./ ssxv&a.&ssmﬂlﬁ*(&) J | Msblcm. ;—:xanlmens K!'I'(S} .: v
Suspect(s) Victim(s) R Vlcum(s) T
< RSt I ]
< v e i
Z
O

‘NOTE: SEROLOGY STANDARDS KITS OR BUCCAL SWABS MUST BE OBTAINED FRC
- wISY Au.. tr&.‘-.us 'EO BE EXAMINED BELOW. PLEASE PRIORITIZE THE ITEMS WHICH WOULOD BE MDST T
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THE CONFIDENTIAL PRE-
SENTENCE
INVESTIGATION REPORT
WILL FOLLOW VIA U.S.
MAIL



98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES October 27, 1998

98(C154293-2 The State of Nevada vs Brendan ] Nasby

October 27, 1998 9:00 AM Initial Arraignment INITTAL
ARRAIGNMENT
Relief Clerk: CAROL
GREEN
Reporter/Recorder:

JAMES HELLESO
Heard By: Joseph
Pavlikowski

HEARD BY: COURTROOM:

COURT CLERK:

RECORDER:

REPORTER:

PARTIES
PRESENT: Coumou, Frank Attorney

JOURNAL ENTRIES
- Mr. Coumou requested continuance until 11/10 to finalize negotiations. No objection by Mr.
Golightly. COURT ORDERED, matter CONTINUED.

BOND
11/12/98 8:30 AM ARRAIGNMENT CONTINUED

PRINT DATE:  08/11/2011 Page 1 of 68 Minutes Date: October 27, 1998



98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES November 12,1998
98(C154293-2 The State of Nevada vs Brendan ] Nasby
November12,1998  8:30 AM Arraignment Continued ARRAIGNMENT

CONTINUED Court
Clerk: CAROL
GREEN/cg Relief
Clerk: PAULA
GOODELL
Reporter/Recorder:
JAMES HELLESO
Heard By: Joseph

Pavlikowski
HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:

PARTIES
PRESENT: Coumou, Frank Attorney

JOURNAL ENTRIES

- AGREEMENT TO TESTIFY FILED IN OPEN COURT. NEGOTIATIONS are as contained in the
GUILTY PLEA AGREEMENT FILED IN OPEN COURT. Defendant DESKIN ARRAIGNED AND
PLED GUILTY TO ACCESSORY TO MURDER (F). COURT ACCEPTED plea, ADJUDGED
DEFENDANT GUILTY and ORDERED, matter referred to Parole and Probation and set for
sentencing,.

BOND

2/8/99 8:30 AM SENTENCING

PRINT DATE:  08/11/2011 Page 2 of 68 Minutes Date: October 27, 1998



98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES November 24, 1998

98(C154293-2 The State of Nevada vs Brendan ] Nasby

November 24,1998  8:30 AM Initial Arraignment INITTAL
ARRAIGNMENT

Court Clerk: LINDA
SKINNER/Is Relief
Clerk: CAROL
GREEN
Reporter/Recorder:
JAMES HELLESO
Heard By: Joseph

Pavlikowski

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Lalli, Christopher J. Attorney

Nasby, Brendan ] Detendant

Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

- DEFT ARRAIGNED, PLED NOT GUILTY AND INVOKED THE 60 DAY RULE. COURT
ORDERED, matter set for trial. Court advised this date is a few days past the 60 day rule. All parties
agreed. Mr. Sciscento will have 21 days from the filing of the transcript to file a writ.

CUSTODY

1/28/99 8:30 AM CALENDAR CALL

2/1/999:00 AM JURY TRIAL

PRINT DATE:  08/11/2011 Page 3 of 68 Minutes Date: October 27, 1998



98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES December 10, 1998

98(C154293-2 The State of Nevada vs Brendan ] Nasby

December 10, 1998 8:30 AM All Pending Motions ALL PENDING
MOTIONS 12/10/98
Relief Clerk: CAROL
GREEN
Reporter/Recorder:

JAMES HELLESO
Heard By: Joseph
Pavlikowski

HEARD BY: COURTROOM:
COURT CLERK:

RECORDER:

REPORTER:

PARTIES
PRESENT: Coumou, Frank Attorney

JOURNAL ENTRIES

- ARRAIGNMENT (TOMMIE BURNSIDE JR and JOTEE BURNSIDE)

Defendant TOMMIE BURNSIDE, JR.: GUILTY PLEA AGREEMENT FILED IN OPEN COURT.
NEGOTIATIONS: Dett. waived right to a Preliminary Hearing to enter plea of guilty to Information;
State retains right to argue, but will not oppose with Defendant's other case. Defendant TOMMIE
BURNSIDE, JR. ARRAIGNED AND PLED GUILTY TO ACCESSORY TO MURDER (F). COURT
ACCEPTED plea, ADJUDGED DEFENDANT GUILTY and ORDERED, matter referred to Parole and
Probation and set for sentencing. Further, COURT ORDERED, Police Report will be made a part of
this plea.

Defendant JOTEE BURNSIDE: GUILTY PLEA AGREEMENT FILED IN OPEN COURT.
NEGOTIATIONS: Dett. waived right to a Preliminary Hearing to enter plea of guilty to Information;
State retains right to argue. Defendant JOTEE BURNSIDE ARRAIGNED AND PLED GUILTY TO
ACCESSORY TO MURDER (F). COURT ACCEPTED plea, ADJUDGED DEFENDANT GUILTY and
ORDERED, matter referred to Parole and Probation and set for sentencing. Further, COURT
ORDERED, Police Report will be made a part of this plea.

PRINT DATE:  08/11/2011 Page 4 of 68 Minutes Date: October 27, 1998



98(C154293-2

Regarding request for O.R. Release on behalf of Detft. Jotee Burnside, Court advised counsel to file
written motion and get something from Intake Services and matter will be put on 12/15 calendar.
Counsel advised that Deft. Tommie Burnside would join in motion. Matter will be on calendar as to
both Defendants.

CUSTODY (BOTH)

12/15/98 8:30 AM DEFTS' REQUEST FOR O.R. RELEASE (BOTH)

2/25/99 8:30 AM SENTENCING (BOTH)

PRINT DATE: 08/11/2011 Page 5 of 68 Minutes Date: October 27, 1998



98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES December 15, 1998

98(C154293-2 The State of Nevada vs Brendan ] Nasby

December 15,1998 8:30 AM All Pending Motions ALL PENDING
MOTIONS 12/15/98
Court Clerk: LINDA
SKINNER
Reporter/Recorder:

JAMES HELLESO
Heard By: Joseph
Pavlikowski

HEARD BY: COURTROOM:
COURT CLERK:

RECORDER:

REPORTER:

PARTIES
PRESENT: Coumou, Frank Attorney

JOURNAL ENTRIES

- DEFT'S MOTION FOR OWN RECOGNIZANCE RELEASE OR HOUSE ARREST (JOTEE)...DEFT'S
REQUEST FOR O.R. RELEASE (TOMMIE)

Mr. Brooks advised the Intake Services Report denies an O.R. release, but would request house arrest
as Deft's mother has a full time job and can afford the fees. Mr. Figler stated this applies to Tommie
as well. Mr. Coumou opposed both motions because of Deft's gang affiliation and their records.
COURT ORDERED, both Motions are DENIED, however, reduced the bail to $10,000 for each Deft.
CUSTODY (BOTH)

PRINT DATE:  08/11/2011 Page 6 of 68 Minutes Date: October 27, 1998



98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES January 08,1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

January 08,1999 8:30 AM Motion to Revoke Own STATE'S MOTION
Recognizance Release TO REVOKE DEFT

NASBY'S JAIL
PRIVILEGES AND
PLACEIN
ISOLATION Relief
Clerk: CAROL

GREEN
Reporter/Recorder:
JAMES HELLESO
Heard By:
Pavlikowski, Joseph
S.
HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney
Nasby, Brendan J Defendant
Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

- Mr. Sciscento advised that Defendant will stipulate to isolation until matter can be set for and
Evidentiary hearing and Detendant would only request contact with his parents, daughter and two
attorneys. Mr. Coumou stated no objection to contact with close family members. COURT
ORDERED, matter CONTINUED for hearing; Defendant, having stipulated to being placed in
isolation, will be allowed contact with parents, daughter and two attorneys.

CUSTODY
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES January 22,1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

January 22,1999 9:00 AM Motion to Revoke Own STATE'S MOTION
Recognizance Release TO REVOKE DEFT

NASBY'S JAIL
PRIVILEGES AND
PLACEIN
ISOLATION Court
Clerk: CAROL
GREEN Relief Clerk:

CONNIE
KALSKI/CK
Reporter/Recorder:
JAMES HELLESO
Heard By:
Pavlikowski, Joseph
S.
HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney
Nasby, Brendan J Defendant
Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

- Mr. Sciscento advised that the allegations made against Defendant will require him to call

witnesses. Mr. Sciscento, therefore, requested matter be continued and be put at the end of the court's
calendar. COURT ORDERED, matter CONTINUED.
CUSTODY
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES January 28,1999
98(C154293-2 The State of Nevada vs Brendan ] Nasby
January 28,1999 8:30 AM Calendar Call CALENDAR CALL
Court Clerk: LINDA
SKINNER
Reporter/Recorder:
JAMES HELLESO
Heard By:
Pavlikowski, Joseph
S.
HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Brown, Philip H. Attorney
Nasby, Brendan ] Detendant
Sciscento, Joseph S. Attorney
JOURNAL ENTRIES

- Mr. Brown appeared for Mr. Coumou and upon Court's inquiry, Mr. Sciscento advised he would
not be ready for trial as he has a civil matter going on Monday. COURT ORDERED, matter
CONTINUED with Motion set for Friday.

CUSTODY
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES January 29,1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

January 29, 1999 9:00 AM All Pending Motions ALL PENDING
MOTIONS 1/29/99
Relief Clerk: CAROL
GREEN
Reporter/Recorder:

JAMES HELLESO
Heard By: Joseph

Pavlikowski

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Dufty, John L. Attorney

Nasby, Brendan J Defendant

Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

- CALENDAR CALL..STATE'S MOTION TO REVOKE DEFT'S JAIL PRIVILEGES AND TO PLACE
HIM IN ISOLATION

Argument by Mr. Coumou and Mzr. Sciscento. Regarding Jury Trial, Mr. Sciscento advised that as he
will be in another trial on Monday, he would request a continuance. Defendant had no objection to
continuance of trial. COURT ORDERED, Trial Date VACATED; matter CONTINUED for Decision
and Status Check on trial setting. Defendant's custody status will remain status quo.

CUSTODY

2/1/99 8:30 AM STATUS CHECK: TRIAL SETTING..STATE'S MOTION TO REVOKE DEFT'S JAIL
PRIVILEGES AND TO PLACE HIM IN I[SOLATION
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES February 01,1999
98(C154293-2 The State of Nevada vs Brendan ] Nasby
February 01,1999 8:30 AM All Pending Motions ALL PENDING

MOTIONS 2/1/99
Relief Clerk: CAROL
GREEN
Reporter/Recorder:
JAMES HELLESO
Heard By: Joseph

Pavlikowski

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Brown, Philip H. Attorney

Dufty, John L. Attorney

Nasby, Brendan J Defendant

JOURNAL ENTRIES

-STATUS CHECK: TRIAL SETTING...STATE'S MOTION TO REVOKE DEFT'S JAIL PRIVILEGES
AND TO PLACE HIM IN ISOLATION

Mzr. Duffy advised that Mr. Sciscento is in Los Angeles and is requesting that matter be continued
until tomorrow., COURT ORDERED, matter CONTINUED.

CUSTODY

CONTINUED TO: 2/2/99 830 AM
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES February 02,1999
98(C154293-2 The State of Nevada vs Brendan ] Nasby
February 02,1999 8:30 AM All Pending Motions ALL PENDING

MOTIONS 2/2/99
Relief Clerk: CAROL
GREEN
Reporter/Recorder:
JAMES HELLESO
Heard By: Joseph

Pavlikowski

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Nasby, Brendan ] Detendant

Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

-STATUS CHECK: TRIAL SETTING...STATE'S MOTION TO REVOKE DEFT'S JTAIL PRIVILEGES
AND PLACE HIM IN ISOLATION

COURT ORDERED, Deft's request to be released from isolation is DENIED; Defendant to remain in
isolation, with contact only by Mr. Dufty, Mr. Sciscento, fiance, mother and child. Further, COURT
ORDERED, matter set for Trial.

CUSTODY

4/29/99 8:30 AM CALENDAR CALL

5/3/999:00 AM JURY TRIAL
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES February 08, 1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

February 08,1999 8:30 AM Sentencing SENTENCING
Court Clerk: LINDA
SKINNER
Reporter/Recorder:
JAMES HELLESO
Heard By:
Pavlikowski, Joseph
S.

HEARD BY: COURTROOM:

COURT CLERK:

RECORDER:

REPORTER:

PARTIES

PRESENT: Coumou, Frank Attorney

JOURNAL ENTRIES

- Dawn Williams from the Division of Parole and Probation present. CONFERENCE AT BENCH.
Pursuant to that conference, COURT ORDERED, matter CONTINUED.
BOND
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES February 10,1999
98(C154293-2 The State of Nevada vs Brendan ] Nasby
February 10,1999 8:30 AM Request of Court AT THE REQUEST
OF THE COURT
Court Clerk: LINDA
SKINNER
Reporter/Recorder:
JAMES HELLESO
Heard By:
Pavlikowski, Joseph
S.
HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney
Dufty, John L. Attorney
Nasby, Brendan ] Detendant
Sciscento, Joseph S. Attorney
JOURNAL ENTRIES

- Mr. Coumou advised he had no objection to Deft's fiancee being allowed to visit Dett. Mr. Sciscento
to prepare Order adding her name, Colleen Warner, to the list of visitors.

CUSTODY

CLERK'S NOTE: After calendar, Secretary advised an issue was not addressed and requested matter
be put back on calendar for Friday. Is.
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES February 12,1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

February 12,1999 8:30 AM Request of Court AT THE REQUEST
OF THE COURT
Court Clerk: LINDA
SKINNER
Reporter/Recorder:

JAMES HELLESO
Heard By: Joseph
Pavlikowski

HEARD BY: COURTROOM:
COURT CLERK:

RECORDER:

REPORTER:

PARTIES
PRESENT: Coumou, Frank Attorney
Nasby, Brendan ] Detendant

JOURNAL ENTRIES

- Court advised there was a question regarding correspondence to and from Deft. Mr. Coumou
advised he did not have a problem with Deft receiving or sending correspondence as long as it is
monitored. COURT SO ORDERED and Mr. Coumou advised he would prepare the Order.
DURING CALENDAR: Mr. Sciscento appeared and was apprised of what happened. Mr. Sciscento
advised he would speak with Mr. Coumou as he wanted the Order to also contain the information
regarding visitation.

CUSTODY
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES February 25,1999
98(C154293-2 The State of Nevada vs Brendan ] Nasby
February 25,1999 8:30 AM Sentencing SENTENCING

Court Clerk: LINDA
SKINNER/LS Relief
Clerk: CONNIE

KALSKI
Reporter/Recorder:
JAMES HELLESO
Heard By:
Pavlikowski, Joseph
S.

HEARD BY: COURTROOM:

COURT CLERK:

RECORDER:

REPORTER:

PARTIES

PRESENT: Coumou, Frank Attorney

JOURNAL ENTRIES

- ].R. Haggerty from the Division of Parole and Probation present. Speaker Helen Jones tried to
address the Court. Court directed Mr. Coumou to have Ms. Jones prepare a written statement and
ORDERED, matter CONTINUED.

CUSTODY
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES February 25,1999
98(C154293-2 The State of Nevada vs Brendan ] Nasby
February 25,1999 8:30 AM Sentencing SENTENCING

Court Clerk: LINDA
SKINNER/LS Relief
Clerk: CONNIE
KALSKI
Reporter/Recorder:
JAMES HELLESO
Heard By: Joseph
Pavlikowski

HEARD BY: COURTROOM:
COURT CLERK:

RECORDER:

REPORTER:

PARTIES
PRESENT: Coumou, Frank Attorney

JOURNAL ENTRIES

- ].R. Haggerty from the Division of Parole and Probation present. Mr. Brooks advised Deft did not
want to proceed with sentencing, but would like this continued for several months so that he might
bail out. Upon Court's inquiry, Court DENIED this request. Parties argued and submitted.
Statement by Deft. Having been ADJUDGED GUILTY of ACCESSORY TO MURDER (F), COURT
ORDERED, in addition to the $25 Administrative Assessment Fee, DEFT JOTEE BURNSIDE
SENTENCED to the Nevada Department of Prisons for a MAXIMUM term of (30) MONTHS with a
MINIMUM parole eligibility of TWELVE (12) MONTHS with 121 days credit for time served.
BOND, it any, EXONERATED.
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES March 04, 1999
98(C154293-2 The State of Nevada vs Brendan ] Nasby
March 04, 1999 8:30 AM Sentencing SENTENCING

Court Clerk: CAROL
GREEN Relief Clerk:
SHARRY
FRASCARELLI/sf
Reporter/Recorder:
JAMES HELLESO
Heard By: Joseph
Pavlikowski

HEARD BY: COURTROOM:
COURT CLERK:

RECORDER:

REPORTER:

PARTIES
PRESENT: Coumou, Frank Attorney

JOURNAL ENTRIES

- Roy Stuart from the Division of Parole and Probation present. Statement by Mr. Coumou. Ms.
Dickinson argued her case (C152990) be treated as a gross misdemeanor and Mr. Figler argued for
boot camp and continuance of sentencing, in this case. Defendant made statement. DEFENDANT
BURNSIDE, having been ADJUDGED GUILTY of ACCESSORY TO MURDER (F), COURT
ORDERED, in addition to the $25.00 Administrative Assessment fee, Defendant SENTENCED to a
MAXIMUM term of THIRTY SIX (36) MONTHS in the Nevada Department of Prisons with a
MINIMUM parole eligibility of TWELVE (12) MONTHS with 139 DAYS credit for time served.
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES April 29,1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

April 29,1999 8:30 AM Calendar Call CALENDAR CALL
Relief Clerk: CAROL
GREEN
Reporter/Recorder:

JAMES HELLESO
Heard By: Joseph

Pavlikowski

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Dufty, John L. Attorney

Nasby, Brendan J Defendant

Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

- Mr. Coumou advised that State is ready, with 17 witnesses, with two out-of-State witnesses. Mr.
Sciscento stated that he is ready, but co-counsel, Mr. Duffy may be in another trial beginning next
week., COURT ORDERED), matter sent to OVERFLOW.

CUSTODY

4/30/99 9:00 AM CALENDAR CALL IN DEPT XIV (OVERFLOW FROM DEPT I1I)

PRINT DATE:  08/11/2011 Page 19 of 68 Minutes Date: October 27, 1998



98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES April 30,1999
98(C154293-2 The State of Nevada vs Brendan ] Nasby
April 30,1999 9:00 AM Calendar Call CALENDAR CALL
(OVERFLOW FROM
DEPT I11)
COUMOU/SCISCEN
TO-17 WIT/2
OUTSTATE/5DAYS
Court Clerk: RITA
LOPEZ
Reporter/Recorder:
JOE D'AMATO
Heard By: Mosley,
Donald M.
HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney
Dulffy, John L. Attorney
Nasby, Brendan ] Detendant
Sciscento, Joseph S. Attorney
JOURNAL ENTRIES

- Mr. Sciscento advised the Court Mr. Dutfy is co-counsel in this matter. Colloquy between Court and
Counsel regarding the length of trial and number of witnesses. Due to the Judge's Conference next
week, COURT ORDERED, MATTER CONTINUED IN DEPARTMENT XIV TO SEE IF THE TRIAL
CAN BE ENTERTAINED.

CUSTODY
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES May 03,1999
98(C154293-2 The State of Nevada vs Brendan ] Nasby
May 03,1999 9:00 AM Calendar Call CALENDAR CALL
(OVERFLOW FROM
DEPT I11)
COUMOU/SCISCEN
TO-17 WIT/2
OUTSTATE/5DAYS
Court Clerk: JUDY
NORMAN
Reporter/Recorder:
MAUREEN
SCHORN Heard By:
Donald Mosley
HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney
Dulffy, John L. Attorney
Nasby, Brendan ] Detendant
Sciscento, Joseph S. Attorney
JOURNAL ENTRIES

- Mr. Sciscento advised Mr. Dutfy would be setting second chair in this matter. There not being a
Courtroom available, COURT ORDERED, matter referred back to Dept. III for Trial setting; TRIAL
DATE VACATED.

CUSTODY

5/6/99 8:30 AM TRIAL SETTING
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES May 06, 1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

May 06,1999 8:30 AM Conversion Hearing Type TRIAL SETTING
Court Clerk: LINDA
SKINNER
Reporter/Recorder:

JAMES HELLESO
Heard By: Joseph

Pavlikowski

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Nasby, Brendan ] Detendant

Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

- CONFERENCE AT BENCH. Pursuant to that conference, COURT ORDERED, matter set for trial.
Mzr. Sciscento inquired if the Order for visit of Deft's mother, could also include Deft's father. Mr.
Coumou had no opposition. COURT SO ORDERED.

CUSTODY

7/15/99 8:30 AM CALENDAR CALL

7/19/99 9:00 AM JURY TRIAL
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES May 13,1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

May 13,1999 8:30 AM Sentencing SENTENCING
Relief Clerk: CAROL
GREEN
Reporter/Recorder:
JAMES HELLESO
Heard By:
Pavlikowski, Joseph
S.

HEARD BY: COURTROOM:

COURT CLERK:

RECORDER:

REPORTER:

PARTIES

PRESENT: Coumou, Frank Attorney

JOURNAL ENTRIES

- Tom Tatten of the Division of Parole and Probation present. Mr. Golightly advised that State is
aware that Defendant is out of the jurisdiction. Further, State is requesting a continuance and he has
no objection. Mr. Coumou requested continuance until after July 19. COURT ORDERED), matter
CONTINUED.

BOND
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES July 15,1999
98(C154293-2 The State of Nevada vs Brendan ] Nasby
July 15,1999 8:30 AM All Pending Motions ALL PENDING

MOTIONS 7/15/99
Court Clerk: LINDA
SKINNER
Reporter/Recorder:
JAMES HELLESO
Heard By: Joseph

Pavlikowski

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Nasby, Brendan ] Detendant

Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

- CALENDAR CALL.. DEFT'S MOTION IN LIMINE TO PRECLUDE EVIDENCE OF WITNESS
INTIMDATION

Upon Court's inquiry, Mr. Coumou advised he is not ready for trial as the witness that examined the
gun and cassings will be unavailable. Further, Mr. Coumou advised Mr. Sciscento served an
Amended Notice of Witnesses within 10 days of trial and two of these witnesses live out of State and
there will not be enough time before trial to interview them. For these reasons, Mr. Coumou
requested a continuance. Mr. Sciscento had no objection to a short continuance. COURT ORDERED,
trial date VACATED and RESET and Motion set for today will be CONTINUED to calendar call.
CUSTODY

10/7/99 8:30 AM CALENDAR CALL

10/11/99 9:00 AM JURY TRIAL
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES July 29,1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

July 29,1999 8:30 AM Sentencing SENTENCING
Court Clerk: LINDA
SKINNER
Reporter/Recorder:
JAMES HELLESO
Heard By:
Pavlikowski, Joseph
S.

HEARD BY: COURTROOM:

COURT CLERK:

RECORDER:

REPORTER:

PARTIES

PRESENT: Coumou, Frank Attorney

JOURNAL ENTRIES

- Larry Scott from the Division of Parole and Probation present. Mr. Golightly advised Deft is out of
State and requested a continuance until after co-deft's trial, which is October 11. There being no
objection, COURT SO ORDERED.

BOND
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES July 29,1999
98(C154293-2 The State of Nevada vs Brendan ] Nasby
July 29,1999 8:30 AM All Pending Motions ALL PENDING

MOTIONS 7/29/99
Court Clerk: LINDA
SKINNER
Reporter/Recorder:
JAMES HELLESO
Heard By: Joseph

Pavlikowski

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Nasby, Brendan ] Detendant

Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

- DEFT'S MOTION FOR DISCOVERY...DEFT'S MOTION IN LIMINE TO PRECLUDE EVIDENCE OF
OTHER GUNS NOT USED IN THE CRIME

CONFERENCE AT BENCH. Upon Court's inquiry, Mr. Coumou had no objection to Deft's Motion
tor Discovery. COURT ORDERED, Motion GRANTED. Pursuant to conference, Mr. Sciscento to
prepare Order to reproduce file. Mr. Coumou requested time to respond to Deft's second motion.
Court directed Mr. Coumou to answer by 5 pm on 8/13 and Mzr. Sciscento to reply by 5 pm on 8/20.
Further, matter will be CONTINUED for argument to calendar call.

CUSTODY

10/7/99 8:30 AM DEFT'S MOTION IN LIMINE TO PRECLUDE EVIDENCE OF OTHER GUNS NOT
USED IN THE CRIME
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES September 07, 1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

September 07,1999  8:30 AM Motion DEFT'S MOTION
FOR ORDER TO
TAKE VIDEO
DEPOSITION AT
TRIAL Court Clerk:
LINDA SKINNER
Reporter/Recorder:
JAMES HELLESO
Heard By:
Pavlikowski, Joseph
S.

HEARD BY: COURTROOM:

COURT CLERK:

RECORDER:

REPORTER:

PARTIES

PRESENT: Coumou, Frank Attorney

Nasby, Brendan J Defendant
Sciscento, Joseph S. Attorney
JOURNAL ENTRIES

- CONFERENCE AT BENCH. Pursuant to that conference, COURT ORDERED), matter
CONTINUED and TRANSFERED TO DEPT. 7
CUSTODY
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES September 09, 1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

September 09,1999  9:00 AM Motion DEFT'S MOTION
FOR ORDER TO
TAKE VIDEO
DEPOSITION AT
TRIAL Court Clerk:
TINA HURD
Reporter/Recorder:
PATSY SMITH
Heard By: Mark
Gibbons

HEARD BY: COURTROOM:

COURT CLERK:

RECORDER:

REPORTER:

PARTIES

PRESENT: Coumou, Frank Attorney

Nasby, Brendan ] Detendant
Sciscento, Joseph S. Attorney
JOURNAL ENTRIES

- Court advised he has read the pleadings. Mzr. Sciscento advised the witness, Nina Hoque, is getting
married and moving out of the country to Bangladesh or Thailand and may not be available for trial.
Mzr. Coumou advised there are too many questions regarding the availability of the witness. Court
advised Ms. Hoque can be placed under subpoena and, if she is available, the deposition will not be
used. Mr. Coumou objected to the video deposition and argued there is no authority for it and he
does not want the other witnesses to decide not to appear and have their depositions taken as well.
Mzr. Coumou advised it is the State's position this is a concocted story and if this deposition is on tape,
it can be shared with the other witnesses to solidify their story; these witnesses have been extremely
uncooperative with the State. Mr. Coumou further argued there is no attached atfidavit from this

witness stating she is not going to be available. Mr. Sciscento advised he became aware of this
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98(C154293-2

recently and wants to preserve her testimony; further, he gave the witnesses names and phone
numbers to the State and it is not his responsibility if they do not cooperate with the State. Mzr.
Sciscento advised these witnesses have also received threats. COURT ORDERED, motion GRANTED
and the video deposition will be taken in this courtroom at a time mutually convenient for both
counsel; if the witness is available, the tape will not be used and the witness will be subpoenaed to be
here, however, the deposition may be used for impeachment. At request of Mr. Coumou, COURT
FURTHER ORDERED, this testimony is not to be shared with anyone and admonished dett. not to
share the testimony he hears during the deposition. Counsel to contact the Court for a time.
CUSTODY
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES October 07,1999
98(C154293-2 The State of Nevada vs Brendan ] Nasby
October 07,1999 9:00 AM All Pending Motions ALL PENDING

MOTIONS 10-7-99
Court Clerl: TINA

HURD
Reporter/Recorder:
PATSY SMITH
Heard By: Mark
Gibbons
HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney
Nasby, Brendan ] Detendant
Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

- AS TO DEFT'S MOTION IN LIMINE TO PRECLUDE EVIDENCE OF OTHER GUNS NOT USED
IN THE CRIME...Court FINDS the probative value is outweighed by the prejudicial effect, however,
this would be proper for rebuttal it it comes up. COURT ORDERED, motion GRANTED.

AS TO DEFT'S MOTION IN LIMINE TO PRECLUDE EVIDENCE OF WITNESS INTIMIDATION..
.COURT ORDERED, motion DENIED as this is relevant if deft. is shown to be the source of the
intimidation. Colloquy regarding a pre-trial evidentiary hearing. Mr. Coumou advised he has a
handwriting expert that states dett. Nasby is the source of these letters. Mr. Sciscento advised he is
not prepared for trial at this time as he got the report of the firearms expert, Tory Johnson, a little late.
Mzr. Coumou objected to a continuance and advised this case has been continued countless times. AS
to the discovery motion, Mr. Coumou advised it is speculative and Mr. Sciscento had ample time to
do this as the motion was granted on July 29 and all paperwork requested had been photocopied
previously as the State had no objection. Further, Mr. Coumou advised defense counsel has a duty to
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provide notice of an expert which he has not received. Mr. Sciscento advised his request was for Mr.
Johnson's personal notes and when his office called, they were told by Mr. Johnson's office that they

would get to it when they got to it. COURT ORDERED, motion to continue is DENIED and trial will
go forward Monday atternoon.

CUSTODY

10-11-99 1:30 PM JURY TRIAL
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES October 11, 1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

October 11,1999 1:30 PM Jury Trial TRIAL BY JURY
Court Clerk:
JOSEPHINE BOHN
Reporter/Recorder:

RENEE SILVAGGIO
Heard By: Gibbons,

Mark

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Nasby, Brendan ] Detendant

Santacroce, Frederick  Attorney

A.

Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

- OUTSIDE THE PRESENCE OF THE JURY. Mzr. Sciscento stated there was a motion granted
regarding guns not used and he was concerned that witness Johnson would mention them. Mr.
Coumou stated he has already spoken to the witness regarding that issue and they will not be
mentioned. Colloquy regarding the removal of clips from the gun used outside the presence of the
jury and the assault rifle not being admitted but released back to the crime scene analyst. Mr.
Sciscento addressed the issue of a letter intercepted by the District Attorney's office as well as an
audio tape. Court noted the letter was provided to the Court and it was reviewed. Mr. Coumou
advised that the letter was obtained by search warrant, but he has found nothing of evidentiary value
on the audio tape. Colloquy as to an evidentiary hearing on the issue of the letter. Court stated jury
selection would begin and the hearing can be held tomorrow. IN THE PRESENCE OF THE JURY
PANEL. Conterence at the bench. Jury selection proceeded. Prospective panel admonished and
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excused for the evening. OUTSIDE THE PRESENCE OF THE JURY. Court permitted the State to
make its first peremptory challenge, juror #137 McNeal. Batson objection by Mr. Sciscento.

Arguments by counsel. Court found the State had a rational basis for the challenge and, ORDERED,
CHALLENGE APPROVED. Court in recess.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES October 12,1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

October 12,1999 11:00 AM Jury Trial TRIAL BY JURY
Court Clerk:
JOSEHINE BOHN
Reporter/Recorder:

RENEE SILVAGGIO
Heard By: Gibbons,

Mark

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Nasby, Brendan ] Detendant

Santacroce, Frederick  Attorney

A.

Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

- Court reconvened with all present as before. Counsel stipulated to the PRESENCE OF THE JURY.
Jury and alternates selected and sworn. Contference at the bench. Information ready by the Clerk of
the Court. EXCLUSIONARY RULE INVOKED BY THE COURT. Opening statements by Mr.
Coumou and Mr. Sciscento. Jury admonished and excused for the evening. OUTSIDE THE
PRESENCE OF THE JURY. Mr. Santacroce moved for a mistrial based on the State's opening
statement regarding the letter which was the basis for the hearing this date. Following arguments by
counsel, COURT ORDEREDD, motion is DENIED. Court in recess.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES October 12,1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

October 12,1999 11:00 AM Hearing HEARING Court
Clerk: JOSEPHINE
BOHN
Reporter/Recorder:

RENEE SILVAGGIO
Heard By: Mark

Gibbons

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Nasby, Brendan ] Detendant

Santacroce, Frederick  Attorney

A.

Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

- Court noted this is a hearing regarding the intimidation of witnesses. Testimony and exhibits
presented. (See worksheets.) Mr. Sciscento moved to exclude testimony under the Fifth Amendment
as well as the letter received after November 4. He stated that any statements made prior to that date
are not a part of this motion. Opposition by Mr. Coumou who argued that this is a motion in limine
and should have been brout before the Court 10 days prior to the calendar call. Arugments of
counsel regarding witness Holmes being an agent of the State. Court stated it will reserve decision
until after reviewing the transcript of this hearing which the Court Reporter is ORDERED to prepare
and submit to the Court. Court advised counsel the transcript will be reviewed to determine when
the letters were delivered and when the witness spoke to the police. COURT ORDERED, RULING
RESERVED on the Fifth Amendment issue and witness Holmes working as an agent of the State. Mr.
Santacroce moved to exclude testimony and conclusions of Kelly Daubert regarding handwriting

PRINT DATE:  08/11/2011 Page 35 of 68 Minutes Date: October 27, 1998



98(C154293-2

comparisons. Court stated the defense can cross examine on that issue and ORDERED, motion is
DENIED.
CUSTODY
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES October 13,1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

October 13,1999 1:30 PM Jury Trial TRIAL BY JURY
Court Clerk:
JOSEPHINE BOHN
Reporter/Recorder:

RENEE SILVAGGIO
Heard By: Gibbons,

Mark

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Nasby, Brendan ] Detendant

Santacroce, Frederick  Attorney

A.

Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

- Court reconvened with all present as before. Counsel stipulated to the PRESENCE OF THE JURY.
Testimony and exhibits presented. (See worksheets.) Jury admonished and excused for lunch recess.
Court reconvened with all present as before. Counsel stipulated to the PRESENCE OF THE JURY.
Testimony continued. Exhibits admitted. Jury admonished and excused. Evening recess.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES October 14, 1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

October 14, 1999 11:00 AM Jury Trial TRIAL BY JURY
Court Clerk:
JOSEPHINE BOHN
Reporter/Recorder:

RENEE SILVAGGIO
Heard By: Gibbons,

Mark

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Nasby, Brendan ] Detendant

Santacroce, Frederick  Attorney

A.

Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

- Court reconvened with all present as before. Counsel stipulated to the PRESENCE OF THE JURY.
Testimony and exhibits presented. (See worksheets.) Counsel stipulated to the chain of custody of
exhibits 52, 52A, 52B and 52C. Counsel further stipulated to exhibit 52 being WITHDRAWN AND
RETURNED TO Officer McPhail of Metro. Jury admonished and excused. Evening recess.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES October 15,1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

October 15,1999 1:30 PM Jury Trial TRIAL BY JURY
Court Clerk: TINA
HURD
Reporter/Recorder:

Renee Silvaggio
Heard By: Gibbons,

Mark

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Nasby, Brendan ] Detendant

Santacroce, Frederick  Attorney

A.

Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

-11:15 A M.--OUTSIDE THE PRESENCE OF THE JURY, Court advised records from the jail have
been subpoenaed and he has reviewed them with Mitchell Cohen, DDA, and there are two possible
names that may pertain to this case. Court advised he has asked Mr. Cohen to make copies of those
two possibilities and provide those to counsel. Mr. Sciscento advised there is an issue regarding the
visitation records. Off record conference between Court and Mr. Cohen. On the record, Court
advised he did not see any names of anyone involved in this case on the records excpet Mr. Buczek.
11:20 a.m.--Counsel stipulated to the presence of the Jury. Further testimony and exhibits presented
per worksheets. 12:42 p.m.--Jury admonished and excused for lunch, to return at 2:00 p.m. OUTSIDE
THE PRESENCE OF THE JURY, Court admonished deft. Nasby regarding his right not to be
compelled to testity. Upon Court's inquiry, counsel and deft. stipulated to WAIVE the penalty phase
it there is a conviction and deft. is to be sentenced by the Court. COURT SO ORDERED.
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2:05 P.M.--Counsel stipulated to the presence of the Jury. Further testimony and exhibits presented.
3:41 p.m.--OUTSIDE THE PRESENCE OF THE JURY, Court addressed the issue of John Holmes'
testimony. Colloquy regarding when John Holmes spoke with law enforcement. State advised there
was no interrogation going on, however, there may be a Sixth Amendment issue; John Holmes
subsequently received a letter with names and addresses of people dett. wanted intimidated or killed
and that is a separate crime. Court advised that sounds like a Petrocelli issue. Court stated his
findings and ORDERED, the letter will be EXCLUDED as the prejudice outweighs the probative
value. Brief recess taken. 4:08 p.m.--Counsel stipulated to the presence of the Jury. Further
testimony and exhibits presented. Court admonished the Jury and excused them for the weekend at
5:10 p.m. to return at 1:30 p.m. Monday atternoon. OUTSIDE THE PRESENCE OF THE JURY,
colloquy regarding scheduling. Mr. Sciscento requested the State bring back Jerimiah Deskin.
COURT SO ORDERED. Court adjourned for the weekend.

CUSTODY
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES October 18,1999
98(C154293-2 The State of Nevada vs Brendan ] Nasby
October 18,1999 9:00 AM Jury Trial TRIAL BY JURY

Court Clerl: TINA
HURD/th Relief
Clerk: Blanca

Madrigal
Reporter/Recorder:
PATSY SMITH
Heard By: Gibbons,
Mark
HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney
Nasby, Brendan ] Detendant
Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

-11:28 A.M.--Dett's presence waived. Counsel stipulated instructions may be settled on the record
betore both sides rest on the record with counsel having the right to additional instructions it further
issues arise. Jury Instructions settled on the record. Off the record at 11:38 a.m.

1:30 P.M.--Counsel stipulated to the presence of the Jury. State rested. Conference at the bench. 1:33
p-m.—-OUTSIDE THE PRESENCE OF THE JURY, Mr. Sciscento moved to dismiss on the grounds the
State did not prove their case beyond a reasonable doubt and argued. State argued this should be
argued to the Jury as an issue of fact. Court FINDS the State has set forth a prima facie case and
ORDERED, motion DENIED. 1:36 p.m.--IN THE PRESENCE OF THE JURY, Defense rested. Court
instructed the Jury. Closing arguments by counsel. 3:25 p.m.--Bailiff sworn to take charge of the
Jury. Court explained the scheduling to the Jury. At the hour of 3:28 p.m. this date, Jury retired to
commence deliberations. Court in recess.
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5:00 P.M.--Jury admonished and excused for the evening to return at 9:00 a.m. tomorrow morning,
CUSTODY
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES October 19,1999
98(C154293-2 The State of Nevada vs Brendan ] Nasby
October 19,1999 9:00 AM Jury Trial TRIAL BY JURY

Court Clerl: TINA
HURD/th Relief
Clerk: Blanca

Madrigal
Reporter/Recorder:
PATSY SMITH
Heard By: Mark
Gibbons
HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney
Nasby, Brendan ] Detendant
Sciscento, Joseph S. Attorney

JOURNAL ENTRIES

- 9:00 A.M.--Jury retired to continue deliberations.

1:34 P.M.--Counsel stipulated to the presence of the Jury. Jury returned with VERDICTS of GUILTY
OF COUNT I - CONSPIRACY TO COMMIT MURDER (F) and GUILTY OF COUNT II - FIRST
DEGREE MURDER WITH USE OF A DEADLY WEAPON (F). Jury polled at request of Mr. Sciscento;
12 affirmed. Court thanked and excused the Jury at 1:38 p.m. OUTSIDE THE PRESENCE OF THE
JURY, deft. Nasby having been found guilty, COURT ORDERED, matter REFERRED to P&P and set
for sentencing; deft. REMANDED TO CUSTODY.

CUSTODY

11-29-99 9:00 AM SENTENCING
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES October 28,1999

98(C154293-2 The State of Nevada vs Brendan ] Nasby

October 28,1999 9:00 AM Sentencing SENTENCING
Court Clerk:
JOSEPHINE BOHN
Reporter/Recorder:

RENEE SILVAGGIO
Heard By: Mark
Gibbons

HEARD BY: COURTROOM:
COURT CLERK:

RECORDER:

REPORTER:

PARTIES
PRESENT: Coumou, Frank Attorney

JOURNAL ENTRIES

- Susan Bowler of Parole and Probation present. DEFENDANT DESKIN ADJUDGED GUILTY of
ACCESSORY TO MURDER (F). Statements by counsel and defendant. COURT ORDERED, in
addition to the $25.00 Administrative Assessment fee, Defendant SENTENCED to a MAXIMUM of
SIXTY (60) MONTHS and a MINIMUM of TWENTY-FOUR (24) MONTHS in the Nevada
Department of Prisons SUSPENDED; placed on PROBATION for a FIXED period of FIVE (5) YEARS.
CONDITIONS: 1. Search clause for the detection of weapons and evidence of gang affiliation. 2.
Complete 40 hours of community service work each month of probation not to exceed the provisions
of NRS 176.087 unless employed full time. 3. Have no association with Brendan Nasby, Tommie
Burnside and Jotee Burnside during probation. 4. Have no contact or association with any member of
a gang during probation. 5. Pay a $10,000.00 fine during the term of probation on a monthly basis.
Defendant ORDERED to report to I & P immediately upon leaving the courtroom or a bench warrant
will issue. BOND, if any, EXONERATED.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES November 29, 1999
98(C154293-2 The State of Nevada vs Brendan ] Nasby
November 29,1999  9:00 AM Sentencing SENTENCING
Court Clerk: TINA
HURD
Reporter/Recorder:
PATSY SMITH
Heard By: Mark
Gibbons
HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney
Nasby, Brendan ] Detendant
Santacroce, Frederick  Attorney
A.
Sciscento, Joseph S. Attorney
JOURNAL ENTRIES

- Tom Tatten of Parole and Probation present. Mr. Sciscento requested a brief continuance as he
received the PSI report late Wednesday atternoon at which time he was out of state; further, he has
received additional letters over the weekend. Mr. Sciscento stated he understands there are speakers
and suggested a biturcated hearing, allowing the speakers to speak today and continuing the rest of
the sentencing. State objected to bifurcating as the victim's family has travelled a great distance and
want to see dett. sentenced so they can have closure; however, he would have no objection to trailing
the matter so Mr. Sciscento can go over the PSI report with deft. Colloquy. COURT ORDERED,
matter TRAILED until 2:00 p.m. this afternoon.

2:20 P.M.--Matter recalled with all present as before. DEFT. NASBY ADJUDGED GUILTY OF
COUNTI - CONSPIRACY TO COMMIT MURDER (F) and COUNT II - FIRST DEGREE MURDER
WITH USE OF A DEADLY WEAPON (F). Sworn statements made by victim's grandmother and
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mother, ELLEN BEAVER-JONES and VELMA BEASLEY, and deft's mother, BRENDA NASBY.
Matter argued and submitted. COURT ORDERED, in addition to the $25.00 Administrative
Assessment fee, deft. is SENTENCED to a MAXIMUM term of ONE HUNDRED TWENTY (120)
MONTHS with a MINIMUM parole eligibility of FORTY-EIGHT (48) MONTHS in the Nevada
Department of Prisons for Count [ and SENTENCED to LIFE WITH THE POSSIBILITY OF PAROLE
plus an equal and CONSECUTIVE term of LIFE WITH THE POSSIBILITY OF PAROLE for use of a
deadly weapon. for Count II, CONSECUTIVE to Count I, with 480 DAYS credit for time served.
BOND, if any, EXONERATED. Mzr. Sciscento advised dett's visitors have been restricted to his
mother, fiancee and child by court order and requested that be lifted. State advised he moved for
that when he found all his witnesses were being intimidated and threatened; deft. is obviously not in
isolation now or he would not have these new charges for Battery on a Corrections Officer. COURT
ORDERED, the Court order restricting visitation is LIFTED and matter is left to the discretion of the
jail commander. Mr. Sciscento advised, as to the appeal, he believes there will be a contlict as the
Special Public Detender represented one of the co-defts. and requested the Court appoint Mr.
Santacroce. State took no position. COURT ORDERED, Mr. Santacroce is APPOINTED to represent
deft. Nasby on appeal. Off the record at 3:16 p.m.

PRINT DATE:  08/11/2011 Page 46 of 68 Minutes Date: October 27, 1998



98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES September 17, 2001

98(C154293-2 The State of Nevada vs Brendan ] Nasby

September 17,2001  9:00 AM Motion DEFT'S PRO PER
MTN TO
DISCOVERY
PRODUCTION/TRA
NSMISSION OF
DOCUMENTS/38
Court Clerk: Denise
Husted Heard By:
Nancy Saitta

HEARD BY: COURTROOM:
COURT CLERK:

RECORDER:

REPORTER:

PARTIES
PRESENT: Brower, Keith Attorney

JOURNAL ENTRIES
- COURT noted Defendant has failed to file a writ and is not entitled to the documents, therefore

ORDERED, motion DENIED.
NDC
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES February 25, 2002

98(C154293-2 The State of Nevada vs Brendan ] Nasby

February 25, 2002 9:00 AM Motion DEFT'S PRO PER
MTN FOR
DISCOVERY
PRODUCTION AND
TRANSMISSIONS
OF DOCUM/42
Court Clerk: Denise
Husted
Reporter/Recorder:
Kristine Cornelius
Heard By: Saitta,
Nancy M

HEARD BY: COURTROOM:
COURT CLERK:

RECORDER:

REPORTER:

PARTIES
PRESENT: Goettsch, Becky S. Attorney

JOURNAL ENTRIES
- COURT noted no opposition from the State and ORDERED, motion CONTINUED to 4/8/02; State

to file response.
NDC

PRINT DATE:  08/11/2011 Page 48 of 68 Minutes Date: October 27, 1998



98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES April 08, 2002

98(C154293-2 The State of Nevada vs Brendan ] Nasby

April 08, 2002 9:00 AM All Pending Motions ALL PENDING
MOTIONS 4/8/02
Court Clerk: Amber
Farley
Reporter/Recorder:

Kristine Cornelius

Heard By: Nancy

Saitta

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Santacroce, Frederick  Attorney

A.

JOURNAL ENTRIES

-F.SANTACROCE'S MOTION TO WITHDRAW AS COUNSEL Mr. Santacroce stated he took this
case on the appeal, the appeal was denied and the conviction was affirmed. COURT ORDERED,
Motion GRANTED, order signed in open court.

DEFT'S PRO PER MOTION FOR DISCOVERY PRODUCTION...DEFT'S PRO PER PETITION FOR
WRIT OF HABEAS CORPUS...DEFT'S PRO PER MOTION FOR APPOINTMENT OF COUNSEL
..DEFTS PRO PER MOTION TO PROCEED IN FORMA PAUPERIS...DEFT'S PRO PER MOTION TO
ATTACH SUPPLEMENTAL EXHIBIT TO PETITION FOR POST CONVICTION RELIEF...DEFT'S
PRO PER MOTION FOR EVIDENTIARY HEARING

Mzr. Coumou stated he doesn't believe an evidentiary hearing is needed and that the motions can be
ruled on. Court indicated that it will continue this matter for thirty days to ensure that everything,
has been tully reviewed, and SO ORDERED.

NDC
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ABOVE MOTIONS CONTINUED TO: 5/6/02 9:00 AM
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES May 06, 2002
98(C154293-2 The State of Nevada vs Brendan ] Nasby
May 06, 2002 9:00 AM All Pending Motions ALL PENDING

MOTIONS 5/6/02
Court Clerk: Amber
Farley
Reporter/Recorder:
Debra Vanblaricom
Heard By: Nancy
Saitta

HEARD BY: COURTROOM:
COURT CLERK:

RECORDER:

REPORTER:

PARTIES
PRESENT: Lawson, Tamara F. Attorney

JOURNAL ENTRIES

- DEFT'S PRO PER MOTION FOR DISCOVERY PRODUCTION...DEFT'S PRO PER PETITION FOR
WRIT OF HABEAS CORPUS..DEFT'S PRO PER MOTION FOR APPOINTMENT OF COUNSEL
..DEFTS PRO PER MOTION TO PROCEED IN FORMA PAUPERIS...DEFT'S PRO PER MOTION TO
ATTACH SUPPLEMENTAL EXHIBIT TO PETITION FOR POST CONVICTION RELIEF...DEFT'S
PRO PER MOTION FOR EVIDENTIARY HEARING

COURT ORDERED, Mr. Christiansen appointed as counsel. Neither Defendant nor Mr. Christiansen
present, COURT ORDERED), matters CONTINUED.

NDC

CONTINUED TO: 6/24/02 9:00 AM

CLERK'S NOTE: Minute Order AMENDED to reflect the Court's appointment of counsel. /af
5/10/02
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES June 24, 2002
98(C154293-2 The State of Nevada vs Brendan ] Nasby
June 24, 2002 9:00 AM All Pending Motions ALL PENDING

MOTIONS 6/24/02
Court Clerk: Amber
Farley
Reporter/Recorder:
Kristine Cornelius

Heard By: Nancy

Saitta

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Brown, David T. Attorney

Lawson, Tamara F. Attorney

Nasby, Brendan J Defendant

JOURNAL ENTRIES

- DEFT'S PRO PER MOTION FOR DISCOVERY PRODUCTION AND TRANSMISSION OF
DOCUMENTS...DEFT'S PRO PER PETITION FOR WRIT OF HABEAS CORPUS..DEFT'S PRO PER
MOTION TO PROCEED IN FORMA PAUPERIS...DEFT'S PRO PER MOTION TO ATTACH
SUPPLEMENTAL EXHIBIT TO PETITION FOR POST CONVICTION RELIEF... DEFT'S PRO PER
MOTION FOR EVIDENTIARY HEARING

MATTERS CONTINUED to 7/1/02.

DEFT'S PRO PER MOTION FOR APPOINTMENT OF COUNSEL

Conference at bench. Pursuant to same, Mr. Christiansen's office is REMOVED from the case and
Lori Teicher is APPOINTED. Matter set for confirmation of counsel.

NDC

7/1/029:00 AM CONFIRMATION OF COUNSEL (L. TEICHER)
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES July 01, 2002
98(C154293-2 The State of Nevada vs Brendan ] Nasby
July 01, 2002 9:00 AM All Pending Motions ALL PENDING

MOTIONS 7/1/02
Court Clerk: Amber
Farley
Reporter/Recorder:
Tina Smith Heard
By: Kathy Hardcastle

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Teicher, Lori C. Attorney

Wall, David T. Attorney

JOURNAL ENTRIES

- DEFT'S PRO PER MOTION FOR DISCOVERY PRODUCTION AND TRANSMISSION OF
DOCUMENTS...DEFT'S PRO PER PETITION FOR WRIT OF HABEAS CORPUS...DEFT'S PRO PER
MOTION TO PROCEED IN FORMA PAUPERIS...DEFT'S PRO PER MOTION TO ATTACH
SUPPLEMENTAL EXHIBIT TO PETITION FOR POST CONVICTION RELIEF... DEFT'S PRO PER
MOTION FOR EVIDENTIARY HEARING...CONFIRMATION OF COUNSEL (L. TEICHER)

Ms. Teicher confirmed as counsel. COURT ORDERED, counsel to work out a briefing schedule and
ORDERED, matter set for a status check in forty-five days.

NDC

8/19/02 9:00 AM STATUS CHECK: PENDING MOTIONS
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES August 19, 2002

98(C154293-2 The State of Nevada vs Brendan ] Nasby

August 19, 2002 9:00 AM Status Check STATUS CHECK:
PENDING

MOTIONS Court
Clerk: Amber Farley
Reporter/Recorder:
Kristine Cornelius

Heard By: Nancy

Saitta

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Nasby, Brendan J Defendant

Teicher, Lori C. Attorney

Wall, David T. Attorney

JOURNAL ENTRIES

- Ms. Teicher stated she has met with the Defendant and now has the file; requested a briefing
schedule be set. COURT SO ORDERED, as follows:

Opening due 11/22/02 Response due 12/20/02 Reply due 1/24/02

Matter set for hearing,.

NDC

2/5/03 9:00 AM ARGUMENT: POST-CONVICTION WRIT
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES February 02, 2004

98(C154293-2 The State of Nevada vs Brendan ] Nasby

February 02, 2004 9:00 AM Motion for Substitution DEFT'S PRO PER
MTN FOR
SUBSTITUTION

COUNSEL/54 Court
Clerk: Amber Farley
Reporter/Recorder:
Kristine Cornelius
Heard By: Nancy
Saitta

HEARD BY: COURTROOM:
COURT CLERK:

RECORDER:

REPORTER:

PARTIES
PRESENT: Owens, Steven S. Attorney

JOURNAL ENTRIES

- Court noted that prior appointed counsel, Ms. Teicher, has gone to the Federal Public Defender's
office, and ORDERED, new counsel is appointed.

NDC

CLERK'S NOTE: The Clerk contacted Tony Sgro, who stated he would accept the appointment, and
confirmed as counsel. Status check date set in court for confirmation is changed to a status check on
the setting of a brieting schedule.

3/1/04 9:00 AM STATUS CHECK: BRIEFING SCHEDULE
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES March 01, 2004

98(C154293-2 The State of Nevada vs Brendan ] Nasby

March 01, 2004 9:00 AM Status Check STATUS CHECK:
BRIEFING

SCHEDULE Court
Clerk: Amber Farley
Reporter/Recorder:
Dick Kangas Heard
By: Nancy Saitta

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Owens, Steven S. Attorney

Sgro, Anthony P. Attorney

JOURNAL ENTRIES

- Mr. Sgro stated the writ was filed in July 2002 and never litigated, and recounted the procedural
history regarding the writ. Mr. Sgro stated the writ was filed 1/30/02, which cures the one-year time
bar. Mr. Owens requested that issue be argued, stating that good cause must be shown for the delay.
Bench conference. The Court set a briefing schedule, as follows: Opening due 9/3/04; Response due
11/12/04; Reply due 11/17/04;

and matter set for argument.

NDC

1/10/05 9:00 AM ARGUMENT: WRIT
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES March 02, 2005

98(C154293-2 The State of Nevada vs Brendan ] Nasby

March 02, 2005 9:00 AM Hearing ARGUMENT: POST-
CONVICTION

WRIT Court Clerk:
Kristen Brown
Reporter/Recorder: Jo
Anne Pierpont

Heard By: Cory, Ken

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Sgro, Anthony P. Attorney

JOURNAL ENTRIES

- At the request of counsel, COURT ORDERED), matter CONTINUED to be heard in front of Judge
Saitta.
NDC
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES May 02, 2005

98(C154293-2 The State of Nevada vs Brendan ] Nasby

May 02, 2005 9:00 AM Hearing ARGUMENT: POST-
CONVICTION

WRIT Relief Clerk:
Jennifer Kimmel
Reporter/Recorder: Jo
Anne Pierpont

Heard By: Nancy
Saitta

HEARD BY: COURTROOM:
COURT CLERK:

RECORDER:

REPORTER:

PARTIES
PRESENT: Coumou, Frank Attorney
Sgro, Anthony P. Attorney

JOURNAL ENTRIES

- Argument by counsel. COURT NOTED, an Evidentiary Hearing shall be conducted to ascertain if
the conduct of the trial attorney rises to a level of effectivness in this matter. Court additionally
STATED that ineffectiveness at the appellate level may or may not be the result of certain issues not
being raised. COURT directed counsel to limit testimony to Mr. Santacroce and Mr. Sciscento at the
upcoming hearing. Discussion regarding tactical decisions for trial. COURT ORDERED, Evidentiary
Hearing set.

NDC

6/10/05 9:00 A.M. EVIDENTIARY HEARING: TRIAL STRATEGY (INEFFECTIVE ASSISTANCE OF
COUNSEL)
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES September 02, 2005

98(C154293-2 The State of Nevada vs Brendan ] Nasby

September 02, 2005  11:00 AM Evidentiary Hearing EVIDENTIARY
HEARING RE:
TRIAL STRATEGY
(INEFFECTIVE

ASSISTANCE OF
COUNSEL) Relief
Clerk: Theresa Lee
Reporter/Recorder: Jo
Anne Pierpont

Heard By: Saitta,

Nancy M

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Michaelides, Thomas  Attorney

C.

JOURNAL ENTRIES

- (Witnesses present, Joseph Sciscento, Esq. and Frederick Santacroce, Esq.)

Dett not present. Mr. Michaelides contacted Mr. Sgro whom he is appearing for and was informed he
wanted the deft present for the hearing. COURT ORDERED, hearing CONTINUED, State to prepare
a new Order to Transport. Counsel believed the hearing could take one hour.

NDC
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES September 26, 2005

98(C154293-2 The State of Nevada vs Brendan ] Nasby

September 26, 2005  10:30 AM Evidentiary Hearing EVIDENTIARY
HEARING RE:
TRIAL STRATEGY
(INEFFECTIVE
ASSISTANCE OF

COUNSEL) Court
Clerk: Kristen Brown
Reporter/Recorder: Jo
Anne Pierpont

Heard By: Saitta,
Nancy M

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Nasby, Brendan J Defendant

JOURNAL ENTRIES

- Court advised the deft. that it received information that the deft. was not transported and called off

Mr. Sciscento, therefore, ORDERED, matter CONTINUED.
NDC
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES November 09, 2005

98(C154293-2 The State of Nevada vs Brendan ] Nasby

November 09, 2005  10:30 AM Evidentiary Hearing EVIDENTIARY
HEARING RE:
TRIAL STRATEGY
(INEFFECTIVE
ASSISTANCE OF

COUNSEL) Court
Clerk: Kristen Brown
Reporter/Recorder: Jo
Anne Pierpont

Heard By: Nancy

Saitta

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Michaelides, Thomas  Attorney

g‘asby, Brendan ] Detendant

JOURNAL ENTRIES

- Frederick Santacroce, Esq. and Joseph Sciscento, Esq., sworn and testified. Argument by Mr.
Coumou. Mr. Michaelides requested to file a written response. Court stated it will give Mr.
Michaelides 30 days to file a written response and will give the State 30 days to file a reply. COURT
ORDERED, matter set for argument.

NDC

1/11/0611:00 AM ARGUMENT
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES January 11, 2006
98(C154293-2 The State of Nevada vs Brendan ] Nasby
January 11, 2006 11:00 AM Hearing ARGUMENT Court

Clerk: Kristen Brown
Reporter/Recorder: Jo
Anne Pierpont

Heard By:
Pavlikowski, Joseph
S.

HEARD BY: COURTROOM:

COURT CLERK:

RECORDER:

REPORTER:

PARTIES

PRESENT: Coumou, Frank Attorney

Nasby, Brendan ] Detendant

JOURNAL ENTRIES

- COURT ORDERED, matter CONTINUED.
NDC
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES February 15, 2006
98(C154293-2 The State of Nevada vs Brendan ] Nasby
February 15, 2006 11:00 AM Hearing ARGUMENT Court

Clerk: Kristen Brown
Reporter/Recorder: Jo
Anne Pierpont

Heard By: Saitta,

Nancy M

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Michaelides, Thomas  Attorney

g.asby, Brendan ] Detendant

JOURNAL ENTRIES

- Mr. Coumou advised the Court that he just received deft's supplemental pleading and is prepared
to respond. COURT ORDERED, matter CONTINUED for oral argument.
NDC

PRINT DATE:  08/11/2011 Page 63 of 68 Minutes Date: October 27, 1998



98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES February 27, 2006
98(C154293-2 The State of Nevada vs Brendan ] Nasby
February 27, 2006 10:30 AM Hearing ARGUMENT Court

Clerk: Kristen Brown
Reporter/Recorder: Jo
Anne Pierpont

Heard By: Saitta,

Nancy M

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney
Nasby, Brendan ] Detendant

JOURNAL ENTRIES

- COURT ORDERED, matter CONTINUED.
NDC
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES March 27, 2006

98(C154293-2 The State of Nevada vs Brendan ] Nasby

March 27, 2006 10:30 AM Hearing ARGUMENT Relief
Clerk: Cynthia
Georgilas

Reporter/Recorder: Jo
Anne Pierpont
Heard By: Nancy

Saitta

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coumou, Frank Attorney

Nasby, Brendan ] Detendant

Sgro, Anthony P. Attorney

JOURNAL ENTRIES

- Mr. Sgro summarized the facts of the case. Argument by Mr. Sgro regarding counsel's

representation at the time of trial. Argument by Mr. Coumou regarding potential alibi witness and
handwriting expert, and requested the Court deny Defendant's Post Conviction for Writ of Habeas
Corpus. Court FINDS, the decisions by counsel were reasonable and within the discretion of decision
making and the evidence does not support ineffective assistance of counsel and therefore counsels'

actions were effective. Mr. Coumou to prepare the Order.
NDC
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES April 27, 2011

98(C154293-2 The State of Nevada vs Brendan ] Nasby

April 27, 2011 815 AM Petition for Writ of Habeas
Corpus

HEARD BY: Barker, David COURTROOM: RJC Courtroom 11B
COURT CLERK: Phyllis Irby

RECORDER: Richard Kangas

REPORTER:
PARTIES
PRESENT: Raman, Jay Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Deft not present. Mr. Sgro Deft's counsel not present. COURT ORDERED, MATTER CONTINUED.
Mzr. Sgro needs to be present next date to make representations.

NDC

5-11-11 8:00 AM SAME (DEPT. XVIII)
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES May 11, 2011
98(C154293-2 The State of Nevada vs Brendan ] Nasby
May 11, 2011 815 AM Petition for Writ of Habeas
Corpus
HEARD BY: Barker, David COURTROOM: RJC Courtroom 11B

COURT CLERK: Roshonda Maytield

RECORDER: Richard Kangas

REPORTER:
PARTIES
PRESENT: Raman, Jay Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Court advised, Defense counsel is not present for today's matter. This matter has been passed twice
for counsel to provide additional information. The State has filed a response and defense counsel has

tailed to file documents. Therefore, this Court will render a decision based upon what has been

presented to the Court. COURT ORDERED, petition DENIED under NRS 34.726 and NRS 34.810 as

being excessively time barred. The State is to prepare the order of Conclusions of Law and/or the
Procedural Grounds.

NDC
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98(C154293-2

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES June 20, 2011
98(C154293-2 The State of Nevada vs Brendan ] Nasby

June 20, 2011 8:15 AM Motion

HEARD BY: Barker, David COURTROOM: RJC Courtroom 11B

COURT CLERK: Billie Jo Craig
RECORDER: Richard Kangas
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Deputy District Attorney Frank Ponticello present for the State. Kevin Leik appearing for Anthony
Sgro representing defendant. Defendant not present.

Colloquy regarding status of case. COURT ORDERED, Defendant's Pro Per Motion is DENIED. At
request of Mr. Leik, COURT ORDERED, Sgro allowed to WITHDRAW as Counsel of Record.
RECALLED LATER. The State advised the Findings of Facts and Conclusions of Law were
previously filed and forwarded to defendant at Ely.

NDC
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Certification of Copy and
Transmittal of Record

State of Nevada
} SS:

County of Clark

Pursuant to the Supreme Court order dated July 21, 2011, I, Steven D. Grierson, the Clerk of the Court of
the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing is a
true, full and correct copy of the complete trial court record for the above referenced case. The record
comprises eight volumes with pages numbered | through 1743.

STATE OF NEVADA,

Plaintiff(s), Case No: C154293-2

Dept No: XVIII
VS.
BRENDAN }. NASBY,

Defendant(s),

N S o o o ot ot ot it st

now on file and of record in this office.

IN WITNESS THEREOF, | have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 11 day of- August 2011,

Steven.D. Grierson, Clerk of the Court

Heather Ungermann, Dep




IN THE SUPREME COURT OF THE gTATE OF NEVADA

BRENDAN J. NASBY,

Appellant(s),
VS,

STATE OF NEVADA,
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Tracie K. Lindeman

Case No: C154293-2
SC No: 58579

RECORD ON APPEAL
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DISTRICT ATTORNEY
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C154293-2 STATE OF NEVADA vs. BRENDAN J. NASBY

VOLUME:

1

2

INDEX

PAGE NUMBER:

1-245

246 - 490

491 - 735

736 - 980

981 - 1225

1226 - 1469

1470 -1715

1716 - 1743



VOL

oo e O Y Y = = T e = Y

O\ = =

98C154293-2

DATE

11/03/2004

09/07/2001

02/04/2002

02/18/2011

11/12/1998
12/14/1999
04/12/2006
04/13/2006
05/24/2006
06/16/2011
08/12/2005
12/15/1999
12/15/1999
04/03/2002
11/24/2004
08/11/2011

10/22/1998
11/13/1998
12/04/1998
02/22/2005

02/14/2006

The State of Nevada vs Brendan J Nasby

I NDEJX

PLEADING

AFFIDAVIT IN SUPPORT OF EX PARTE MOTION FOR
EXTENSION OF TIME TO FILE POST CONVICTION
MEMORANDUM OF POINTS AND AUTHORITIES

AFFIDAVIT IN SUPPORT OF MOTION FOR DISCOVERY
PRODUCTION AND TRANSMISSION OF DOCUMENTS

AFFIDAVIT IN SUPPORT OF MOTION FOR DISCOVERY
PRODUCTION AND TRANSMISSION OF DOCUMENTS

AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN
FORMA PAUPERIS

AGREEMENT TO TESTIFY
CASE APPEAIL STATEMENT
CASE APPEAIL STATEMENT
CASE APPEAIL STATEMENT
CASE APPEAIL STATEMENT
CASE APPEAIL STATEMENT
CERTIFICATE OF FACSIMILE AND MAILING
CERTIFICATE OF MAILING
CERTIFICATE OF MAILING
CERTIFICATE OF MAILING
CERTIFICATE OF MAILING

CERTIFICATION OF COPY AND TRANSMITTAL OF
RECORD

CRIMINAL BINDOVER
CRIMINAL BINDOVER
CRIMINAL BINDOVER

DEFENDANT'S REPLY TO STATE'S OPPOSITION TO
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS
POST-CONVICTION

DEFENDANT'S SUPPLEMENTAL REPLY BRIEF TO STATE'S
OPPOSITION TO DEFENDANT'S PETITION FOR WRIT OF
HABEAS CORPUS POST-CONVICTION

PAGE

NUMBER :

1278 - 1279

1054 - 1055

1166 - 1167

1504 - 1506

53-55

1014 - 1015
1441 - 1442
1445 - 1446
1465 - 1467
1591 - 1592
1381 - 1382
1018 - 1018
1019 -1019
1195 -1195
1331 -1331

3-49

63 -94
97-131
1366 - 1371

1435 - 1440
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98C154293-2

DATE

08/19/1999

08/11/2011
08/09/2011
08/09/2011
07/28/1999

05/05/2006

01/29/2007

11/03/2004

10/31/2002

04/26/2006
06/17/2011
11/12/1998
12/10/1998
12/10/1998
10/21/1998
11/09/1998
12/03/1998
10/19/1999
12/02/1999
02/26/1999
03/15/1999
11/08/1999

The State of Nevada vs Brendan J Nasby

I NDEJX

PLEADING

DEFENDANTS REPLY TO STATE'S OPPOSITION TO
MOTION IN LIMINE TO PRECLUDE EVIDENCE OF OTHER
GUNS NOT USED IN THE CRIME

DISTRICT COURT MINUTES
DOCUMENTARY EXHIBITS (CONTINUED)
DOCUMENTARY EXHIBITS (CONTINUATION)

ERRATA TO MOTION AND NOTICE OF MOTION IN LIMINE
TO PRECTLUDE EVIDENCE OF OTHER GUNS NOT USED IN
THE CRIME

EX PARTE MOTION FOR AUTHORIZATION OF PAYMENT
OF FEES

EX PARTE MOTION FOR AUTHORIZATION OF PAYMENT
OF FEES

EX PARTE MOTION FOR EXTENSION OF TIME TO FILE
POST CONVICTION MEMORANDUM OF POINTS AND
AUTHORITIES

EX-PARTE MOTION FOR APPOINTMENT OF
INVESTIGATOR AND EXCESS FEES

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
GUILTY PLEA AGREEMENT

GUILTY PLEA AGREEMENT

GUILTY PLEA AGREEMENT

INFORMATION

INFORMATION

INFORMATION

INSTRUCTIONS TO THE JURY

JUDGMENT OF CONVICTION (JURY TRIAL)

JUDGMENT OF CONVICTION (PLEA)

JUDGMENT OF CONVICTION (PLEA)

JUDGMENT OF CONVICTION (PLEA)

PAGE

NUMBER :

333-339

1604 - 1715
1716 - 1743
322 -325

1460 - 1463

1488 - 1491

1280 - 1281

1253 - 1254

1447 - 1452
1593 - 1597
56 - 62

132 - 138
139 - 145
1-2

50 -52
95-96

926 - 960
1009 - 1010
281 - 282
286 - 287
1005 - 1006
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98C154293-2

DATE

10/12/1999
10/22/1999
01/30/2002

02/18/2011

11/17/2004

07/20/1999

07/27/1999

07/09/1999

01/30/2002
02/18/2011
09/07/2001

02/04/2002

04/03/2002
02/18/2011
12/05/2002

01/30/2002
02/18/2011
08/25/1999

12/10/1998

The State of Nevada vs Brendan J Nasby

I NDEJX

PLEADING

JURY LIST
LETTERS IN SUPPORT OF DEFENDANT

MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS
(POST-CONVICTION N.R.S. 34.720)

MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF PETITIONER'S PETITION FOR WRIT OF
HABEAS CORPUS (POST-CONVICTION N.R.S. 34.720)

MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF PETITIONER'S POST CONVICTION RELIEF

MOTION AND NOTICE OF MOTION FOR DISCOVERY

MOTION AND NOTICE OF MOTION IN LIMINE TO
PRECLUDE EVIDENCE OF OTHER GUNS NOT USED IN THE
CRIME

MOTION AND NOTICE OF MOTION IN LIMINE TO
PRECLUDE EVIDENCE OF WITNESS INTIMIDATION

MOTION FOR APPOINTMENT OF COUNSEL
MOTION FOR APPOINTMENT OF COUNSEL

MOTION FOR DISCOVERY PRODUCTION AND
TRANSMISSION OF DOCUMENTS

MOTION FOR DISCOVERY PRODUCTION AND
TRANSMISSION OF DOCUMENTS

MOTION FOR EVIDENTIARY HEARING
MOTION FOR EVIDENTIARY HEARING

MOTION FOR EXTENSION OF TIME TO FILE
SUPPLEMENTAL PETITION

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

MOTION FOR ORDER TO TAKE VIDEO DEPOSITION OF
WITNESS AND TO USE VIDEO DEPOSITION AT TRIATL

MOTION FOR OWN RECOGNIZANCE RELEASE OR HOUSE
ARREST

PAGE

NUMBER :

396 - 396
997 - 1004
1075 - 1146

1507 - 1522

1285 - 1330

307 -315

316 - 321

293 - 297

1147 - 1148
1523 - 1527
1056 - 1063

1168 - 1175

1196 - 1200
1528 - 1544
1256 - 1258

1149 - 1152
1545 - 1545
340 - 344

146 - 148



VOL

[ SO T SO T B NN N D

b = N

98C154293-2

DATE

0172172004
02/11/2002

04/01/2002
03/19/2001

07/16/2007

07/12/1999
12/14/1999
04/12/2006
06/13/2011
05/24/2006
08/31/1999
02/04/2004

04/27/2006
06/27/2011
12/18/1998
06/09/1999
09/07/1999
01/06/1999

01/06/1999

07/13/1999
08/31/1999
12/18/1998
03/09/1999

The State of Nevada vs Brendan J Nasby

I NDEJX

PLEADING

MOTION FOR SUBSTITUTE COUNSEL

MOTION TO ATTACH SUPPLEMENTAL EXHIBIT TO
PETITION FOR POST CONVICTION RELIEF

MOTION TO WITHDRAW AS ATTORNEY OF RECORD

NEVADA SUPREME COURT CLERK'S CERTIFICATE
JUDGMENT - AFFIRMED

NEVADA SUPREME COURT CLERK'S CERTIFICATE
JUDGMENT - AFFIRMED

NOTICE OF ALIBI WITNESSES

NOTICE OF APPEAL

NOTICE OF APPEAL

NOTICE OF APPEAL

NOTICE OF APPEAL TO SUPREME COURT
NOTICE OF ASSOCIATION OF COUNSEL

NOTICE OF CONFIRMATION OF APPOINTMENT OF
COUNSEL

NOTICE OF ENTRY OF DECISION AND ORDER
NOTICE OF ENTRY OF DECISION AND ORDER
NOTICE OF EXPERT WITNESSES [NRS 174.234 (2)]
NOTICE OF EXPERT WITNESSES [NRS 174.234 (2)]
NOTICE OF EXPERT WITNESSES [NRS 174.234 (2)]
NOTICE OF MOTION AND MOTION TO REVOKE

DEFENDANT NASBY'S JAIL PRIVILEGES AND TO PLACE

HIM IN ISOLATION (CONTINUED)
NOTICE OF MOTION AND MOTION TO REVOKE

DEFENDANT NASBY'S JAIL PRIVILEGES AND TO PLACE

HIM IN ISOLATION (CONTINUATION)
NOTICE OF WITNESSES
NOTICE OF WITNESSES
NOTICE OF WITNESSES [NRS 174.234 (1)(B)]
NOTICE OF WITNESSES [NRS 174.234 (1)(B)]

PAGE

NUMBER :

1266 - 1270
1176 - 1189

1190 -1193
1042 - 1050

1493 - 1503

298 - 299

1016 - 1017
1443 - 1444
1586 - 1590
1468 - 1469
345 - 345

1275 - 1275

1453 - 1459
1598 - 1603
198 - 208
288 - 289
364 - 374
216 - 245

246 - 253

300 - 302
346 - 347
209 - 211
283 - 285
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DATE

06/09/1999
09/07/1999
06/06/2011

08/16/2002
10/13/1999
04/08/2002
11/06/2002
11/16/1999

12/08/1999
08/07/2002
02/04/2004
05/29/2003
05/08/2006
02/12/2007
09/21/2001

12/21/1998

02/28/2011
05/04/2005

05/23/2002

09/16/1999

09/16/1999

01/07/1999

The State of Nevada vs Brendan J Nasby

I NDEJX

PLEADING

NOTICE OF WITNESSES [NRS 174.234 (1)(B)]
NOTICE OF WITNESSES [NRS 174.234 (1)(B)]

NOTICE TO THE COURT AND MOTION REQUESTING
UPDATE

NUNC PRO TUNC ORDER APPOINTING COUNSEL
ORDER
ORDER
ORDER

ORDER ADMITTING DEFENDANT TO PROBATION AND
FIXING THE TERMS THEREOF

ORDER APPOINTING COUNSEL

ORDER APPOINTING COUNSEL

ORDER APPOINTING COUNSEL

ORDER AUTHORIZING FIRST INTERIM PAYMENT
ORDER AUTHORIZING PAYMENT OF FEES
ORDER AUTHORIZING PAYMENT OF FEES

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR
DISCOVERY PRODUCTION AND TRANSMISSION OF
DOCUMENTS

ORDER DENYING DEFENDANTS MOTION FOR OWN
RECOGNIZANCE RELEASE OR HOUSE ARREST

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS

ORDER FOR PRODUCTION OF INMATE BRENDAN J.
NASBY, BAC #63618

ORDER FOR PRODUCTION OF INMATE BRENDAN JAMES
NASBY, BAC #63618

ORDER FOR PRODUCTION OF INMATE JOTEE BURNSIDE,
BAC #60729

ORDER FOR PRODUCTION OF INMATE TOMMIE
BURNSIDE, BAC #60772

ORDER FOR TRANSCRIPT

PAGE

NUMBER :

290 - 292
375 - 377
1577 - 1585

1252 - 1252
502 - 503

1241 - 1241
1255 -1255
1007 - 1008

1011 - 1011
1251 - 1251
1276 - 1276
1265 - 1265
1464 - 1464
1492 - 1492
1067 - 1068

212-213

1555 -1555
1375 -1376

1249 - 1250

378 - 379

380 - 381

254 - 254
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DATE

10/15/1999
12/21/1999
02/24/1999

11/05/2004

07/29/1999

02/01/2002

02/01/2002

05/31/2001
12/08/1999

11/02/2004

05/31/2001
05/31/2001
01/30/2002

02/18/2011
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MONDAY, MARCH 27, 2006, 10:18 A.M.

THE COURT: Now Nasby, 1564293. 1 think all parties are present. The
defendant is present in custody. This is for argument. Hang on let me just get
my notes. Okay, State, are you ready to go?

MR. COUMOU: Yes.

THE COURT: And on behalf of the defendant are you ready to go?
MR. SGRO: Yes, Your Honor.

THE COURT: Very well. Let me just set the procedural background in

this case. It appears as if the defendant was convicted, strike that, a jury found
the defendant guilty of conspiracy and first degree murder with use of a deadly
weapon on October 19, 1999. He was sentenced to a8 maximum term of 120
months with a minimum paroie eligibility of 48 months on the conspiracy count.
On the murder count he was sentenced to a consecutive term of life with the
possibility of parole with a consecutive term of life for the deadly weapon
enhancement.

He appealed his conviction and that was affirmed in February of
'01. He filed a pro per petition in February of ‘02. In March of ‘04 this Court
entered a new briefing schedule and defendant was granted an extension of
time to file his petition.

In this case the facts are that on July 16, 1998 the defendant and
others were at Mr. Nasby’s house. They all went for a drive allegedly picked up

the victim in this case, Michael Beesley, took him to the desert and shot him in
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the head and in the chest.

It appears that the defendant asserts prosecutorial misconduct
based on preventing a defense witness from testifying, improperly vouching for
the credibility of a witness, improperly referring to things not in evidence and
generally includes most of those matters that were set forth in the original
appeal.

We are now here on the ineffective assistance of counsel in this
case with respect to the appellate process in this matter, and if you would like
on behalf of the defendant you may add what you need and tell my why it is
that you believe | should grant your petition.

MR. SGRO: Thank you, Your Honor. Judge, we filed an opening petition
and we raised numerous points. The Court read it thoroughly and at the
conclusion of reading that decided that there should be an evidentiary hearing
on two points. My understanding of that is the Court wanted some more
information, some understanding from the defense counsel as to what their
thought process was and why they did or didn’t make certain decisions. Those
decisions focused around mainly two points that no witnesses were called on
behalf of Mr. Nasby and that an alibi witness wasn’t pursued with respect to
those two witnesses.

In addition, Mr. Nasby, although he has no prior criminal history

was not called to the stand. Now, that to me calls upon the defense counsel -
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[ [
And | don’t want to say it changes the burden of proof and puts it in their
court. | don’t want to use that legal lingo, but to me it calls upon defense
counsel to come 1o court and to explain what the thought process was in
making those decisions.

We had a three or four month period of time to prepare for that
evidentiary hearing. Counsel, both trial counsels, came to Court and a majority
of their answers were | don’t remember and | don‘t know. Understandably, it
was a long trial, a complicated trial, but we had plenty of time for counsel to
come forth, be prepared to answer those questions. Now, it was not going to
be a surprise what those questions were, what were you thinking, why did you
do it, and what was your communication with the defendant.

Again, not much came from the evidentiary hearing, other than |
don’t remember and | don’t recall. Now, it's difficult as a defense attorney to
argue ineffective against two trial counsel that | know are usually very effective
and Mr. Santacroce | know has a not guilty in front of a jury verdict, which is
not easy to do. |'ve only done it twice myself. So, | know these people are
generally very effective counsel, however some things were on which | believe
at the time of trial may have caused a lack of communication or a
communication breakdown.

We know that Mr, Sciscento was moving his office. We know that

he had just accepted new employment some time about before the trial started
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and we know that Mr. Duffy could not go to trial due to his schedule and that
Mr. Santacroce had to come in. So under normal circumstances | believe these
two are very effective. Individually, they probably could have done a finer job,
but together under these circumstances not one - How would cne of us like to
go to trial without having one person called to the stand to defend us and not
being able to be called to the stand ourselves to defend ourselves?

Now, there was some statements about Mr. Santacroce that he
spoke with the defendant that there was an understanding that Mr. Nasby was
not going to testify. However, that’s refuted in the affidavit that we attached.
He did want to testify. He had no prior criminal history. The only points out of
all the | don’t remembers and the | don’t recalls that we got was something
about a letter being written by Mr. Nasby. However, prior to trial | don’t believe
that there was any handwriting exemplar done on that and | know there was
after trial, but that fact, if you’'re going to call it a fact, was simply accepted by
defense counsel.

The prosecutor told me he wrote this letter so I'm not going to put
you on the stand ‘cause everything you say it might be perjured. That is not
affective assistance of counsel. Certainly other alternatives could have been
taken to deal with that letter. Nothing was done and simply in the face of all
the allegations that the prosecutor very ably lobbed onto the defendant at trial,

allegation after allegation, the defense stood silent and that silence was
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deafening and in turn resulted in a guilty verdict on all counts. Submit it,
Judge.

MR. COUMOU: Judge, | just want to pick up on the last portion about
the handwriting expert. It was my recollection that a handwriting expert did
examine this upon my request and did come in and at a hearing outside the
presence gave the opinion that it was written by the defendant and so Mr.
Sciscento was present because he cross-examined and was aware of the fact
that this letter, which appears to be coaching a potential witness, knew that it
came from the defendant. On top of that, it was intercepted from the jail and
the defendant was the sender of that letter so | just want to correct that
misStatement.

| also want to point out that in the supplemental brief that the

defense wanted to attach and set out its argument for on page three, it lists

that Brittany Adams was a potential alibi witness. That was incorrect. Brittany
Adams testified at the trial. She originally was going to be a alibi witness for
the defense, but Miss Adams did not want to basically not be forthright and
come up with a lie and so she did testify to other things and her involvement on
top of the fact that the defendant apparently confessed to her. So, there is
just some misstatements here.

-Now, as to Mr. Santacroce’s and Mr. Sciscento’s performance,

quite frankly | thought both of them did an admirable job. | was the prosecutor
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in this particular case and | quite frankly felt that it was very astute on Mr.
Sciscento’s behalf to bring in Mr. Santacroce since he was transferring office to
the Special Public Defender’s office and you heard testimony at our evidentiary
hearing that Mr. Santacroce was taking over the files and he was the conduit of
witnesses and information flowing between Mr. Sciscento and Mr. Santacroce
in order to make sure there was that Chinese wall that Mr. Sciscento and the
Special Public Defender was trying to create in order not to interfere with any
knowledge that they may have gained from the other defendants in this
particular case.

You know, what's really not being addressed in this particular
argument is that both counsels for the defendants really were admirable in the
fact that they were following their code of ethics that they need to foliow and
they’re not going to suborn perjury and they certainly were not going to commit
a fraud, you know, during a jury trial and what they did and what Mr. Sciscento
as opted felt, and he testified to this, the best defense in this particular case
was to biame the killing on another individual named Damon VonlLewis also
known as Sugar Bear. That was very believable under the circumstances and it
was the right defense and which is the defense that | believed was the proper
defense as the prosecutor.

When | prepare for a case and | always start looking at what is the

best defense that the defense attorney is going to attack my case on it was my
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opinion that he was going to blame Damon VonlLewis as the shooter in this
particular case. He had very strong evidence to try to make a suggestion to the
defense and he did that and he kept that promise. It wasn’t until just recently
prior to trial that suddenly the defendant wanted to use this alibi defense and
quite frankly you heard how the alibi defense started falling apart.

And, finally, this case was very strong as to guilt on the defendant.
We had people who took in confessions on behalf of the defendant. We had
the rhurder weapon found in the defendant’s bedroom. Wa had motive. The
strongest motive of all is that the fact that apparently the victim was pushing
himself into position of authority among this gang that the defendant was the
leader of at the time and he didn’t like the fact that his authority was being
challenged by the victim and so it was him who brought up the fact that he
wanted to take the victim out and shoot him out in the desert. We had the co-
defendants testify to this.

I mean this case when you look at it and you take a step back and
not focus on the tree, but logk at the entire forest the guilt was overwhelming
in this particular case. And so on behalf of the State, Judge, we ask that you
deny their post-conviction petition for a writ of habeas corpus.

THE COURT: Any reply? _
MR. SGRO: Briefly, Judge. | disagree that the notice of alibi was

suddenly - the alibi came up as suddenly at trial. A notice of alibi is due prior
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to trial pursuant to statute, so I'm assuming that was filed correctly or we
would have been prevented from putting forth that argument. So, it didn’t
happen suddenly.

The other witnesses who would have called would have supported
- | agree that would have been a good defense and it was the defense - but
other witnesses, had they been called, would have supported that Sugar Bear
was in fact the shooter. No one was called. | understand that there's going to
be overwhelming evidence. When one side puts on evidence and the other side
doesn’t of course it's going to seem overwhelming.

My understanding and | read this in the brief, | didn’t write the brief,
but Chinese walls are not recognized in the State of Nevada. Mr. Scisento,
with all due respect, stated that's what he was following, a series of Chinese
walls. _And, again,‘l'll leave it to the Court upon a review of the briefs. They
are not recognized in the State of Nevada, and if | could just confer with
respect to the witness Brittany for one second, Judge, with my client?

- THE COURT: Sure.
[Pause in the Proceedings]

MR. SGRO: Thank you, Judge. And again with respect to the letter,
there's a fine line between coaching a witness and witness preparation. It
wasn’t — It was never discussed with the defendant. He was never shown the

letter and gone over sentence by sentence to explain if you did write this,
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which is still a big if, what did you mean? Were you going over the testimony
to see that she remembered correctly or coaching? It certainly could have been
handled with that trial.

The alternative of ignoring it and not calling anybody and putting on
no defense is not the best alternative in face of a statement like that or a letter
like that. Submit it baséd upon that, Your Honor.

THE COURT: We can begin with, if you will, one of the defendant’s
claims that the trial court was ineffective for failing to call any witnesses and
failing to offer any evidence. That has been reviewed by our Supreme Court
actually some time ago in both the Thomas case and the Love case and in
general the Supreme Court found that that decision of which witnesses to call
or whether to call witnesses is left to the professional judgment of trial counsel.

| have had, frankly, the pleasure of having both Mr. Santacroce and
Mr. Sciscente and Mr. Coumou in my court on trials on numerous occasions
and the caliber of professionalism is one that | only wish was throughout the
entire Bar. We did hear testimony also from those counsel and defendant also
submits in his petition that his counsel was ineffective because they exerted |
think what is referred to as extreme pressure on him to plead guilty.

Again, the reality of case preparation or case consideration has to
do with the judgment of counsel and then | am, of course, referred to the

Strickland standard which is a determination of whether or not counsels’
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actions would be reasonably affective assistance in this instance and we’d have
to see something that points to deficiency and that, and it is a conjunctive
under Strickland, and that the deficiency prejudiced the defense. | cannot find
that in this case and | do not believe that the paints and authorities and \
allegations set forth on behalf of the defendant are supported by the law or the
facts and especially now that we have had the evidentiary hearing that is
necessary.
| do believe that the decisions made by counsel were reasonable,

that they were certainly well within the professional discretion and decision
making that trial counsel generally brings to a case like this. The evidence in
this case does not support ineffective assistance of counsel and that will be this
Court’s ruling.

MR. COUMQU: Thank you, Judge.

THE COURT: Thank you.

MR. SGRO: Thank you, Judge.

MR. COUMOU: Would you like us to prepare defense clad conclusions?

THE COURT: Yes, with the appropriate findings, as well.

MR. COUMOU: Yes, Your Honor.

[Proceedings conciuded AT 10:37 A.M ]

-11-
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ATTEST: | do hereby certify that | have truly and correctly transcribed the
audio/video recording in the above-entitled case to the best of my ability.

Wk

JO“ANNE B. Pi
Court Recorder/ anscnber

-12-
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This notice requests a transcript of only those portions of the district court proceedings
which counsel reasonably and in good faith believes are necessary to determine whether appellate
issues are present.
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foregoing REQUEST FOR ROUGH DRAFT TRANSCRIPT, by depositing a copy in the United

States Mail, postage pre-paid, addressed to the following:

DAVID ROGER, ESQ.
DISTRICT ATTORNEY’S OFFICE
200 Lewis Avenue
Las Vegas, Nevada 89101

FRANK J. COUMOU, ESQ.
DISTRICT ATTORNEY’S OFFICE
200 Lewis Avenue
Las Vegas, NV 89101

JO ANNE PIERPONT
Court Reporter, D.C. Department XVI1I (18)
200 Lewis Avenue
Las Vegas, Nevada §9101
and that there is regular communication between the place(s) mailed rﬁhe place(s) so

addressed.

An employee of PATTI & SGRO
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ANTHONY P. SGRO, ESQ.

Nevada Bar No. 003811
PATTI, SGRO & LEWIS
720 S. 7® Street, Ste. 300
Las Vegas, Nevada 89101
(702)385-9595

Attorneys for Defendant

THE STATE OF NEVADA
Plaintiff,

-VS-

BRENDAN NASBY,

Defendant.

@
LD

wn 92wl

e
"‘"‘- -~ -

o dGINAL

{ Lﬁ) ?“: . .‘:;.’-LTZ'{::EE—;'JLBRT
CLERRAL 7
DISTRICT COURT
CLARK COUNTY, NEVADA
* ok ok kR
)
)] CASE NO.: 154293
)i DEPT, NO.: XVIII
)
)
)
)
)
)
)
)

EX PARTE MOTION FOR AUTHORIZATION OF PAYMENT OF FEES

COMES NOW the Defendant BRENDAN NASBY, by and through his counsel, ANTHONY
P. SGRO, ESQ. of PATTI & SGRO, requests this Honorable Court issue an Order pursuant to

Nevada Revised Statute 7.125, grénting payment of fees in the above-captioned matter.

/11
/1
Iy
/1]
11
/1
Iy
111
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This Ex-Parte Motion is based upon the attached Points and Authorities and the Affidavit of
Anthony P. Sgro, Esq.
DATED this M day of January, 2007.

Respectfully Submitted,

P. SGRO, ESQ.
ATH, SGRO & LEWIS

720°S. 7" Street, Ste. 300
Las Vegas, NV 89101

Attorney for Defendant
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POINTS AND AUTHORITIES
Nevada Revised Statute states:
Fee if appointed other than public defender.

4. If the appointed court because of’
(a) the complexity of a case of the number of its factual or legal issues;
(b) the severity of the offense;
(c) the time necessary to provide an adequate defense; or
(d) other special circumstances, deems it appropriate to grant a fee in excess
of the applicable maximum, the payment must be made, but only if the excess
in which the representation was rendered certifies that the amount of the
excess payment is both reasonable and necessary and the payment is approved
by the presiding judge of the judicial district in which the attorney was
appointed. ...

Counsel for Defendant, BRENDAN NASBY, has attached hereto an Affidavit in support of
the instant Motion for Fees.

WHEREFORE, for the foregoing reasons counsel for Defendant, BRENDAN NASBY,
requests that his Ex-Parte Motion for an Order Authorizing Payment of Fees.

DATED this 2 L{ day of January, 2007.

Respectfully Submitted,

Las Vegas, Nevada §9101
(702) 385-9595

Attorney for Defendant
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AFFIDAVIT OF ANTHONY P. SGRO, ESQ., IN SUPPORT OF

EX-PARTE MOTION FOR AUTHORIZATION OF PAYMENT OF FEES

STATE OF NEVADA )

)ss.

COUNTY OF CLARK )

ANTHONY P. SGRO, having first been duly sworn, deposes and states:

1.
2.

That your affiant is an attorney duly licensed to practice before this Court.

That your affiant is the attorney for the Defendant, BRENDAN NASBY, in the
above-entitled action and has personal knowledge of the facts and circumstances set
forth herein and is competent to testify to the same;

That your affiant makes this affidavit in support of this Ex-Parte Motion for
Authorization of Payment of Fees;

That the Defendant was charged with First Degree Murder and convicted;

That in order to provide effective assistance, defense counsel spent a considerable
time and expense on this case.

That because the this case is now concluded, defense counsel respectfully requests
that payment be made for fees and costs, which represents, 72.75 hours out of Court

(87,275.00) and ($280.68) in expenses, for a total amount of $ 7,555.68.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

. SGRQ, ESQ.
0O & LEWIS

Ad Bar No. 003811
/7" Street, Ste. 300
Las Vegas, Nevada 89101
(702) 385-9595

SUBSCRIBED and SWORN to before me

5

this _oZ5 day of _ Jar 2007.

“Dbna b ALt~

DEBORAH L. HART

NOTARY PUBLIC in and for said
COUNTY and STATE
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Nevada Bar No. 003811
PATTI, SGRO & LEWIS
720 S. 7™ Street, Ste. 300

LHNOD 3HL 40 X370
100 0 & Nyr

2 ASAIZOZY 2

Las Vegas, Nevada 89101
(702)385-9595

Attorneys for Defendant

Plaintiff,
-Vs-
BRENDAN NASBY,

Defendant.

®  CRIGINAL

ANTHONY P. SGRO, ESQ.

THE STATE OF NEVADA

DISTRICT COURT

CLARK COUNTY, NEVADA

)
) CASENO.:
) DEPT. NO.:
)
)
)
)
)
)
)

T'plméents /I'

Submitted By:
PATTI, SGRQ'& NEWIS,
ATTO AT LAW

ANTHONY P. SGRO, ESQ.
«
DATED this ]_L’V day of Jafiary, 2007.

ANTH “SGRO, ESQ.
Attorng¢yAor Defendant

Based on the Ex-Parte Motion, and good cause appearing,

IT IS HEREBY ORDERED, pursuant to the Nevada Revisgd,-Statute 200.

et

fes 17 4 g5 Py ;07

FiLEp

C154293
XX

ORDER AUTHORIZING PAYMENT OF FEE

£l elas

DISTRICT COURT JUDGE

RECEIVED
FEB 12 2007
CLERK OF THE COURT

‘Page 1492

PAYMENT OF FEES IN THE AMOUNT OF Seven Thousand e Huné’mgsﬁs@wenonars and

¥, qqﬂ(—/_'/
-68), for services rendered in the above-captioned case, shall be made to
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IN THE SUPREME COURT OF THE STATE OF NEVADA
P“'?.‘,
47130
00 JL 16 1P 3 Lb:

Supreme Court No.

BRENDAN JAMES NASBY,
District Court Case No. C1 54",_:93 %N 7
‘L,.[\*f;:'//\ /«515;
CLERK :jf’-’ THE COURT

Appellant,
Vs,
THE STATE OF NEVADA,
Respondent.

CLERK'S CERTIFICATE

STATE OF NEVADA, ss.
[, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the State of
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this

matter.
JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed,

as follows: "ORDER the judgment of the district court AFFIRMED."

Judgment, as guoted above, entered this 18th day of June, 2007.

IN WITNESS WHEREOF, | have subscribed my name and affixed
the seal of the Supreme Court at my Office in Carson City,

Nevada, this 13th day of July, 2007.
Janette M. Bloom, Supreme Court Clerk

(J e

By: _\ J
Chief Deputy'Clerk

RECEIVED
JUL 162007

CLERK OF THE COURT

T “ oy
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRENDAN JAMES NASBY, No. 47130
Appellant,

FILED

THE STATE OF NEVADA, i
N 1.8 2007

Respondent.

‘iTTE M, BLOOM
7 COURT

U
ORDER OF AFFIRMANCE A
DEPUTY Cﬂ.F.F!R

This 1s an appeal from a district court order denying
appellant's postconviction petition for a writ of habeas corpus. Eighth
Judicial District Court, Clark County; Nancy M. Saitta, Judge.

Appellant Brendan James Nasby was convicted, pursuant to a
jury verdict, of first-degree murder with the use of a deadly weapon and
conspiracy to commit murder. The district court sentenced him to serve
two consecutive terms of life in prison with the possibility of parole for
murder with the use of a deadly weapon and a consecutive term of 48 to
120 months for conspiracy. This court affirmed the judgment of conviction

and sentence on direct appeal.!

1Nasby v. State, Docket No. 35319 (Order of Affirmance, February 7,
2001).

RECEIVED
JUL 16 2007

CLERK OF THE COURT

SurREME COuRT
OF
NEVADA

©) 19674 EBw | 07 - ljzog
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Nasby filed a timely postconviction petition for a writ of
habeas corpus. After conducting an evidentiary hearing, the district court
denied the petition. This appeal followed.

Nasby argues that the district court erred in finding that his
trial and appellate counsel were not ineffective. To state a claim of
ineffective assistance of counsel sufficient to invalidate a judgment of
conviction, a petitioner must demonstrate that counsel's performance fell
below an objective standard of reasonableness and that but for counsel's
errors the result of the proceeding would have been different.2 "To
-establish prejudice based on the deficient assistance of appellate counsel,
‘the defendant must show that the omitted issue would have a reasonable
'probability of success on appeal."3 A petitioner must demonstrate the
factual allegation underlying his ineffective assistance of counsel claim by
:a preponderance of the evidence.* The district court's factual findings
regarding ineffective assistance of counsel are entitled to deference upon

review.?

2See Strickland v. Washington, 466 U.S. 668 (1984); Warden v.
Lyons, 100 Nev. 430, 683 P.2d 504 (1984).

3Kirksey v. State, 112 Nev. 980, 998, 923 P.2d 1102, 1114 (1996).

1Means v. State, 120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004).

5Riley v. State, 110 Nev. 638, 647, 878 P.2d 272, 278 (1994).

SupREME COURT
QF
NEVADA 2

(0) 147A  <EBo
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Nasby claimed that trial counsel, Joseph Sciscento and
Frederick Santacroce, were ineffective for failing to call three witnesses
whom Nasby claimed would have given him an alibi.6 At the evidentiary
hearing, counsel testified that they were prepared to call these witnesses
at trial, but before trial they were given a letter Nasby had written from
jail that suggested Nasby was concocting his alibi. Counsel testified that
they suspected the witnesses might give false testimony if called, and they
could not ethically call them. Nasby also claimed counsel were ineffective
for failing to re-interview these witnesses to investigate whether he in fact
concocted the alibi. Nasby failed to demonstrate that counsel's re-
interview of the alibi witnesses, whom Mr. Sciscento testified he had
previously interviewed, would have negated counsel's concerns. We
conclude the district court did not err in denying this claim.

Next, Nasby claimed that trial counsel were ineffective for not
obtaining an earlier ruling on the admissibility of the letter referenced
above. Nasby argued that failing to obtain a ruling allowed the State to
reference the letter in opening argument and accuse Nasby of concocting
an alibi. Nasby also claimed counsel were ineffective for failing to move to
strike the State's reference to the letter after the district court ruled the

letter inadmissible. Even assuming counsel were deficient in this regard,

We note that an affidavit submitted by one of the witnesses,
Colleen Warner, indicates that she was present on the first day of trial
and told counsel she would not testify on Nasby's behalf.
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Nasby failed to demonstrate prejudice. We concluded in his direct appeal
that the State's reference to the letter was not unfairly prejudicial. We
therefore conclude the district court did not err in denying this claim.

Nasby also claimed that trial counsel were ineffective for
failing to call Porsche Nichols to contradict Brittny Adams' testimony.
Adams testified that Nasby wanted her to kill Tanesha Banks, who
apparently was blaming N-asby for the murder. Our review of the record,
including a transcript of a police interview of Nichols, reveals that Nichols'
statement, while not as thorough as Adams' testimony, did not contradict
it. Nasby also claimed counsel should have located and called Madison
Jones and Michelle McKinrion to testify that they saw Charles Von Lewis
threaten the victim with a gun. Nasby's defense was that Von Lewis, not
Nasby, was the killer. Nasby's assertion that these witnesses were
available to trial counsel and would have so testified has no factual
support in the record.” We conclude the district court did not err in
rejecting these claims.

Nasby also claimed that trial counsel Joseph Sciscento was
meffective for representing him despite an alleged conflict of interest.
Specifically, Nasby argued that a conflict arose when Sciscento accepted a

position with the Special Public Defender, who represented one of Nasby's

"See Sparks v. State, 96 Nev. 26, 29, 604 P.2d 802, 804 (1980)
(noting that facts stated in a party’s brief will not compensate for a
deficiency in the record).

SurREME COURT
OF
NEVADA 4

(©) 19474 <
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alleged coconspirators. Evidentiary hearing testimony established that
Mr. Sciscento's agreement with the Special Public Defender allowed him
to finish his existing cases. Mr. Sciscento testified that his files on this
matter were kept in his private office, not at the Special Public Defender's
office, that he performed his work on this case in his private office, and
that he did not discuss this case with anyone at the Special Public
Defender's office. The district court concluded that Mr. Sciscento did not
have a conflict of interest. We conclude the district court did not err in
rejecting this claim.

Nasby next claimed that trial counsel were ineffective for
failing to show the jury a videotape of Charles Von Lewis threatening the
victim with a gun. At the evidentiary hearing, counsel testified that the
videotape also contained images damaging to Nasby, including Nasby
waving a gun around and "making comments." The record makes clear
that counsel made a tactical decision not to show the videotape in order to
avoid potential prejudice to their client. Counsel's tactical decisions are
"virtually unchallengeable absent extraordinary circumstances,™8 which
are not present here. We conclude the district court did not err in

rejecting this claim.

8Doleman v. State, 112 Nev. 843, 848, 921 P.2d 278, 280-81 (1996)
(quoting Howard v. State, 106 Nev. 713, 722, 800 P.2d 175, 180 (1990)).

SuPREME COURT
oF
NEVADA

5
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Nasby further claimed that trial counsel were ineffective for
not advising the district court that the prosecutor had shown Colleen
Warner, one of his alibi witnesses, a letter from Nasby to Crystal Sobrian,
in which Nasby disparaged and threatened Warner. Nasby claimed the
prosecutor showed Warner the letter in an effort to convince her not to
testify on Nasby's behalf. Nasby's claim that the State's action was in
violation of a district court order is not suppofted by the record; the record
reveals that before trial the prosecutor suggested he might use the letter
‘in his case in chief. The court said that if he did so, Nasby's comments
.about Warner should be redacted. The prosecutor said he wanted to
'present "that information to [Warner] and see how she feels about him at
'this point," to which the district court responded, "I don't know about
‘that." There was no order from the district court that the information not
Ibe disclosed outside the jury's presence. We conclude the district court did
not err in rejecting this claim.

Nasby next claimed that trial counsel were ineffective for
ifailing to request an accomplice-testimony instruction and failing to object
to the district court's failure to give such an instruction. He failed to
support this claim with any citation to the record or relevant legal
authority. "It is appellant's responsibility to present relevant authority

and cogent argument; issues not so presented need not be addressed by

SUPREME COURT
OF
NEVADA 6

©) 1974 <SBB-
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this court."® Even if counsel were deficient in this regard, Nasby failed to
demonstrate prejudice in light of the fact that two witnesses testified that
Nasby confessed to killing the victim and the murder weapon was found in
his bedroom. We conclude the district court did not err in rejecting this
claim.

Nasby also claimed that trial counsel were ineffective for
refl';sing- to allow him to t;stffy. He fails to cite ariythihg in the record
‘indicating he wanted to testify and counsel prevented him from doing so.10
‘We conclude the district court did not err in rejecting this claim.

Next, Nasby claimed that trial counsel were ineffective for
ifailing to object to the prosecution's vouching for witnesses and
imisinforming the jury on the law of conspiracy, accomplice liability, and/or
laccessory. Nasby provided no citations to the record or legal authority to
support these allegations. "It is appellant's responsibility to present
relevant authority and cogent argument; issues not so presented need not
be addressed by this court."l! We note that the jury was properly
instructed on the definition of conspiracy. We conclude the district court

did not err in rejecting this claim.

9Maresca v. State, 103 Nev. 669, 673, 748 P.2d 3, 6 (1987).

10See Sparks, 96 Nev. at 29, 604 P.2d at 804.

HMaresca, 103 Nev. at 673, 748 P.2d at 6.

SuPREME COURT
oF
NEVADA 7
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Nasby also made a general claim that appellate counsel was
ineffective "for Failure to raise all the meritorious issues contained in this
memorandum of law" (emphasis in original). Nasby failed to cite to the
record or provide cogént argument or legal authority for how appellate
counsel's performance was deficient and prejudiced him 12

Nasby also cited numerous instances of alleged prosecutorial
misconduct and trial court error. The district court determined that these
claims were waived by Nasby's failure to raise them on direct appeal.’3 In
an attempt to show good cause for his failure sufficient to overcome this
procedural bar,’* Nasby claimed his trial and appellate counsel were
ineffective. "To establish good cause to excuse a procedural default, a
defendant must demonstrate that some impediment external to the
defense prevented him from complying with the procedural rule that has
been violated."> Nasby failed to demonstrate that an impediment
external to the defense caused his failure to raise these claims earlier. We
therefore conclude the district court did not err in rejecting these claims.

Nasby's claim that a fundamental miscarriage of justice will result if this

121d.

135ee NRS 34.810(1)(b).

14Gee NRS 34.810(3).

15L,ozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946 (1994).
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court does not hear these claims is unsupported by any cogent argument
and 1s insufficient to raise a colorable showing that he is actually
innocent.1®

Having reviewed Nasby's contentions and concluded they are

‘without merit or procedurally barred, we

%)T—‘A_ , C.J.

Maupin

ORDER the judgment of the district court AFFIRMED.

IW*—S’(\(’“.J.

Parraguirre

A‘W«M 4

Hardesty l

ce:  Eighth Judicial District Court Dept. 18, District Judge
Patti, Sgro & Lewis
Attorney General Catherine Cortez Masto/Carson City
Clark County District Attorney David J. Roger
Eighth District Court Clerk

6Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001).

RECAR
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRENDAN JAMES NASBY, Supreme Court No. 47130
Appeliant,
Vs,
THE STATE OF NEVADA, District Court Case No. C154293
Respondent.
REMITTITUR

TO: Charles J. Short, Clark District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: July 13, 2007

Janette M. Bloom, Clerk of Court

By: (/Wd/lmﬂ

Ghief Deputy Ciérk

cc. Eighth Judicial District Court Dept. 18, District Judge
Attorney General Catherine Cortez Masto/Carson City
Clark County District Attorney David J. Roger
Patti, Sgro & Lewis

RECEIPT FOR REMITTITUR

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the

| REMIT’I'_ITUR’-issuéd in the above-entitled cause, on JUL 16 2007

BRANDI J. WENDEL
B2pr District Court Clerk

oT-13657

Page 1503




FEB 18 201

T s

IN THE JUDICIAL DISTRICT COURT OF THE
TATE OF NEYADA IN AND FOR
THE COUNTY OF .

Readan N “hi
Petitioner,

AFFIDAVIT IN SUPPORT OF
MOTION TO PROCEED
IN FORMA PAUPERIS

Y.

VS VA PRTAYE W\ )

Respondent.

I BC&@&&&Q }}SQQ%% being first duly sworn, depose and say that I am the

Petitioner in the above-entitled case; that in support of my motion to proceed without being required to

oyl Nyt g Mgl Syt

prepay fees, cost or give security therefor, 1 state that because of my poverty I am unable to pay the costs of
said proceeding or to give security thercfor; that I belicve 1 am entitled to relief.
Ido _,é_ donot _____request an attorney be appointed to represent me,
I further swear that the responses which 1 have made to the questions and instructions below
relating to my ability to pay the cost of prosecuting the proceeding are true.
1. Areyou presently employed? Yes No _3[
a. If the answer is yes, state the amount of your salary or wages per month and give the

name and address of your ¢mployer.

N/A _N/A

EMPLOYER EMPLOYER
N/A N/A
Salary or Wage per month Salary or Wage per month

b. [If the answer is no, state the date of your last employment and the amount of the

salary or wages per month which you received.

Datc of last Employment Date of last Employment

lilllllllilﬁlliliﬁllililIllillﬂllll¢(J

FILED 5

(1] 4514 14
ﬂ:I:IV"
¢—E62¥9L086

poddng u) jaepyjy

oy
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Unknewn_
ary or Wage per month Salary or Wage per month

2. Have you received within the past twelve months any money from any of the following

sources?

a. Business, profession or form of self-employment?
Yes No

b. Rent payments, interest or gividends?
Yes No

c. Pensions, annuities or lifg-i ce payments?
Yes No V/

d.  Gifts or inheritances?
Yes No

€. Any other sources?
Yes No _y/
If the answer to any of the above is “Yes” describe each source of money and state the amount
received from each during the past twelve months:

/A N/A

Source of Incgmie Saufrce of Income

/4 /A

Amount Receifed (in the pastyear)  Amount Keceived (in the past year)

3. Do you own any cash or checking or savings account? Yes No V/

a. If the answer is yes, state the total value of the items owned.

NE- R A
/S S/
Total Value Totd] Value Totad Value

4. Do you own any real estate, stocks, bonds, notes, automobiles, or other valuable property

(excluding ordinary houschold furnishings and clothing)? W}&3 Ve

a. If the answer is yes, describe the property and state its approximate value,

A/A Y4/ 8

Proglerly opérty Property
N/ Y/ .
Appro te value Approximate value Approximate value

Page 1505



5. List the persons who are dependent upon you for support and state your relationship to those

Persons, and indicate how much you contribute towards their support.

N/A N/A /A

Person Persbn Persbn

NA N/A& N/ A&

Relationship Relationship Relatlonship

N /A N /A N /A

Contfibution Contribution Contfibution

I understand that a false statement or answer to aty question in this affidavit will subject me to

penalties for perjury.

(endoun Nadoy o204

EXECUTION OF INSTRUMENT BY PRISONER

Pursuant to N.R_S. 208.165, I hereby declare under the penalty of perjury that the contents of the

above documents are true and correct to the best of my knolwedge.

/P

ORDER
Let the applicant proceed without prepayment of cosis or fees or the necessity of giving
security therefor.

DATED this day of 1,200 _

District Judge
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ARGUAMENT

1., The Cowt¥ erconeouwolu ocllowed nroducYion
(’Jé ?ﬁ‘\@r Rod A= w“a)emce/.

N.RS. 4%-0“’5(9) n ?M\-m&r\% PO-()\', Evidence & oNver
Crimed, oocov\\%s, oV &(,\5,‘\5 noX oa\miss'\b\& c% Yo c)naroc:‘fef og
?e{‘son wmn orc\e,r Yo 6\\0@ ‘\’\r\oer \'1&» ao’teb\ N C.on?or M]B -\Mex‘e,wl“\.
Federo) \aw 15 much ¥e same. See WS V. Scnuler 9 Fad
473, A%l -9 @¥n Cic12%7)

L«gogw ferefence. Yo L8 inina) \1#6\"9\‘5 Vo o violahon oy
Due, Yrocess and reviexdng Courr MusY derermme. WneXnes
EFTOr Wbk NAT wmees. C\«\agmam v. Conlearnia 386 0.5 %, 24
(ae?).
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Bridnu Moms teav&icd ao Solowed s

Q. VY o AT ONEA 6ome}&\‘~\5 Moox he bmeé*jfo

a\\ \hern

A Yes.

Q. W %5‘_\3 Aid he do or Say Yo SJ\;J?

A Wel\, befores e VXY, he ofered me, Wio AwN, one

o Ws qurs Yo Wl er

TehiMoner's counse) Fally d5ecved Yo Yuis Vine &
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Q. On e Waxg Yo e house o Taneshna Vanks, N e,
Oggver aan 5{\\'\ % O\.A-_.)
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State of Nevada, Clark County

State of Nevad, Clark County, Case No.: No. C 154293
Plaintiff, AFFIDAVIT of Tommie Burnside
vs.
Brendan James Nasby,

.Defendant

This statement is made Ireely and without duress or coercion regarding the
above named defendant and case. The final statement I provided the District
Attorney in 1999 regarding the circumstances surrounding the death of Michael
Beasley was Prévided under duress. This is the statement subsequently used
in trial of Brendan &ames Nasby in October 1999. This statement was given
for exchange of a significantly lighter sentence for my brother Jotee
Burnside and myself. It was also given with an explicit agreement that I
would not have to testify in the trial of Brendan James Nasby. In spite of
this agreement, I was called by the District Attorney’s office to testify in
the trial of Brendan James Nasby. I was offered a shorter prison sentence in

exchange for testimony requested by the District Attorney’s office.

P . Stale of Nevada
Signed: % ;/ &W/MQ County of gjﬂ €3
Siwaiotaﬂestadbefommeonw.:&by
Tormmie Bornside

Address: /3%’/ 7/&/’ gf o ) 2: -\M_L
City/State: ,éa,S @4\9/ ,{// ,?//6 {Signature of notorial officer)

and
SUBSCRIBIDED AND AFFIRMED TO before me this odod day of

Name:

Ou,LuL_\ , 2000. U S
v 0 s OTARY PUBLY
} GR5T STATE OF NEVADA
<t County of Clark
¥/ PATRICIA MINICONE
Aug. 8. 2001

Affidavit - 1
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State of WNevada, Clark County

State of Nevad, Clark-County, Case No.: No. C 154293
Plaintiff, AFFIDAVIT of Jotee Burnside
VS.
Brendan James Nasby,

‘Defendant .

This statement is made freely and without duress or coercion regarding the
above named defendant and case. The third and final statement I provided the
District Attorney in’ 1999 regarding the circumstances surrobnding the death
of Michael Beasley was provided under duress. This is the statement
subsequently used in trial of Brendan James Nasby in October 1999. This
statement was given with an explicit agreement that I would-not have to
testify in the trial of Brendan James MNasby. 1In spite of this agreement, I
was called by the District Attorney's office to testify in the trial of
Brendan James Nasby in October 1939. I was afraid that if I did not testify

that the decision for my parcle date would be reversed.

State of Nevadai

' 5 WS Hark
Signed: M %«?e}ﬂ-‘_-é’a County of (ar

. Signed o attestad bstore me on - 2‘ 2:6C_ by
~ Dlee Bugrside ¢ pupor \

Address: /347 /ﬁ//e/ «g?[ mfm) ) i Y

= (Sipnature of notorial officer)

3J
citysstate: Lal //ﬁ,?ﬁ«?/ /VV gq/
SUBSCRIBIDED AND AFFIRMED TO before me this 221 aay of

Chu!% , 2000,

R A Tt A S

S NOTARY PUBLIC
(G W STATE OF NEVADA
A=Y  coumyoiCank  §
&L/ pATRICA MINICONE §

Affidavit - 1
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LAW LIBRARY SUPPLY AND BOOK REQUEST FORM

SUPPLIES REQUESTED AMT, BOOKS REQUESTED
LINED PAPER 20 to 50 sheets (LIST ISSUE OR THE NAME AND VOLUME NUMBER)
DRAFTING PAPER 8 1/2 x 11 Ner oo CHEGA Plesce Seek e g 2 2 ANl Y
PENS (ONE PER MONTH) o ,f;} T -3 <

-~

LEGAL ENVELOPES 9 X 12 QL_@_[_@MLW
LEGAL ENVELOPES 10 X 15 o2ina)]
e —— e

LEGAL ENVELOPES 4 X 9 -

CARBON PAPER (issue on exchange only)

FIRE BOX
(BN D OB -VA 1O - V(- 1D
INMATE NAME (PRIN DOC#  HOUSING/UNIT DATE
YOU MUST STATE THE COURT AND CASE (. S DY Covady

NUMBER OR WHAT TYPE OF NEW LITICATION 2:07-{N-0304 -2 -BAm

DO NOT WRITE BELOW THIS LINE

LAW LIBRARY SUPERVISOR RECEIVING INMATE
LIBRARIAN/CLERK DATE RECEIVED
DELIVERING LAW CLERK

USE OF THIS FORM
Procedure:

Inmates will complete this form and submit it to the law library supervisor. Incomplete or incorrectly filled out
forms WILL NOT be processed. Send form through inter-departmental mail or via the Unit Law Library Mail.
Do not give to count officers.

The law library supervisor shall review the request, authorizing those materials which may be issued.

The inmate librarian will fill the request, based on the Supervisor’s authorization and will then give the items to
the librarian assigned to the inmate unit for delivery to the inmate.

The inmate librarians will make the appropriate entries pertaining to the checkout of books, due dates and the 1ssu-
ing of supplies. 2

Check In/Check Out

Each inmate may have up to ten (10) law books (case laws and reference) checked out and in their possession at
one time. Each file folder containing WestLaw “pink” pages will be considered one book.

CD ROM Legal materials may be checked out for one consecutive 10 day period and renewed every 10
days.

Hardbound Legal materials may be checked out for one consecutive 10 day period. If the hardbound does
not have a wait list, then another 10 day period will be granted. This rule will make it possible for all inmates
to use these materials.

All inmates may “Check-in" and “Check-out” legal books and request supplies/copy work Monday through

Friday. Failure to return legal materials at the designated time will result in disciplinary action.
DOC-3040 (08/08)
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LAW LIBRARY SUPPLY AND BOOK REQUEST FORM

SUPPLIES REQUESTED AMT. BOOKS REQUESTED
LINED PAPER 20 to 50 sheets (LIST ISSUE OR THE NAME AND VOLUME NUMBER)
DRAFTING PAPER 8 1/2x 11 :

PENS {ONE PER MONTH)

LEGAL ENVELOPES 9 X 12

LEGAL ENVELOPES 10 X 15

LEGAL ENVELOPES4 X 9 :
CARBON PAPER (issue on exchange only) A ﬁ g d ) GAMAS . i
FIRE BOX Qouls YEAVE B w11 nW

INMATE NAME (PRINT) DOC # HOUSING/UNIT DATE

YOU MUST STATE THE COURT AND CASE % 1% i f E ﬁf
NUMBER OR WHAT TYPE OF NEW LITIGATION = - = - -

DO NOT WRITE BELOW THIS LINE

LAW LIBRARY SUPERVISOR RECEIVING INMATE
LIBRARIAN/CLERK DATE RECEIVED
DELIVERING LAW CLERK

USE OF THIS FORM
Procedure:

Inmates will complete this form and submit it to the law library supervisor. Incomplete or incorrectly filled out
forms WILL NOT be processed. Send form through inter-departmental mail or via the Unit Law Library Mail.
Do not give to count officers.

The law library supervisor shall review the request, authorizing those materials which may be issued.

The inmate librarian will fill the request, bascd on the Supervisor’s authorization and will then give the items to
the librarian assigned to the inmate unit for delivery to the inmate.

The inmate librarians will make the appropriate entries pertaining to the checkout of books, due dates and the 1ssu-
ing of supplies.

Check In/Check Out

Each inmate may have up to ten (10) law books {case laws and reference) checked out and in their possession at
one time. Each file folder containing WestLaw “pink” pages will be considered one book.

CD ROM Legal materials may be checked out for one consecutive 10 day peried and renewed every 10
days.

Hardbound Legal materials may be checked out for one consecutive 10 day period. If the hardbound does
not have a wait list, then another 10 day period will be granted. This rule will make it possible for all inmates
to use these materials.

All inmates may “Check-in” and “Check-out” legal books and request supplies/copy work Monday through

Friday. Failure to return legal materials at the designated time will result in disciplinary action.
DOC-3040 (08/08)
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LAW LIBRARY SUPPLY AND BOOK REQUEST FORM

SUPPLIES REQUESTED AMT. BOOKS REQUESTED
LINED PAPER 20 to 50 sheets (LIST ISSUE OR THE NAME AND VOLUME NUMBER)
DRAFTING PAPER 8 1/2 x 11 L1 2 4
PENS (ONE PER MONTH)
LEGAL ENVELOPES 9 X 12 N
LEGAL ENVELOPES 10X 15 Ain £\
LEGAL ENVELOPES 4 X 9 S
CARBON PAPER (issue on exchange only)  [T2942' 7 : . : I
FIRE BOX Py
“AX o Q“@Qﬁ Lo -14 -0
INMATE NAME (PRINT) DOC # HOUSING/UNIT DATE
YOU MUST STATE THE COURT AND CASE (A5 Ve i e Co ua;‘&
NUMBER OR WHAT TYPE OF NEW LITIGATION 19432 4, XNgdoguss e

DO NOT WRITE BELOW THIS LINE

LAW LIBRARY SUPERVISOR RECEIVING INMATE
LIBRARIAN/CLERK DATE RECEIVED
DELIVERING LAW CLERK

USE QF THIS FORM
Procedure:
Inmates will complete this form and submit it to the law library supervisor. Incomplete or incorrectly filled out
forms WILL NOT be processed. Send form through inter-departmental mail or via the Unit Law Library Mail.
Do not give to count officers.

The law library supervisor shall review the request, authorizing those materials which may be issued. -

The inmate librarian will fill the request, based on the Supervisor’s authorization and will then give the items to
the librarian assigned to the inmate unit for delivery to the inmate.

The inmate librarians will make the appropriate entries pertaining to the checkout of books, due dates and the issu-
ing of supplies.

Check In/Check Out

Each inmate may have up to ten (10) law books (case laws and reference) checked out and in their possession at
one time. Each file folder containing WestLaw “pink” pages will be considered one book.

CD ROM Lcgal materials may be checked out for one consecutive 10 day period and renewed every 10
days.

Hardbound Legal materials may be checked out for one consecutive 10 day period. If the hardhound does
not have.a waitfist, then: another 10 day penod will be granted This rule will make it possnble for all inmates
to use these materials. v Sy

All mmates may “Checlt-in’ and “Check -ouf” legal books.«and request supplies/copy. work Monday through

Friday. Failure to return legal materials at the desngnated time will result in disciplinary action.
DOC-3040 (08/08)
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LAW LIBRARY SUPPLY AND BOOK REQUEST FORM 15’% é

SUPPLIES REQUESTED AMT. BOOKS REQUESTED g

LINED PAPER 20 to 50 sheets (LIST ISSUE OR THE NAME AND VOLUME NUMBER)
DRAFTING PAPER 8 1/2 x 11 _ = & a5 <
PENS (ONE PER MONTH) 1727, (735 1733
LEGAL ENVELOPES 9 X 12
LEGAL ENVELOPES 10 X 15 QQ 5\)\)«\\)(,
LEGAL ENVELOPES 4 X 9 ! Y (\.\ \Q‘\
CARBON PAPER (issue on exchange only) Q\ LS. 3N
FIRE BOX
Bremdan Nathy b2k OB \R 2-9-10

INMATE NAME (PRINT) DOC # HOUSING/UNIT DATE
YOU MUST STATE THE COURT AND CASE 307 - cor-00204-LR - RAM - Fed Coury

NUMBER OR WHAT TYPE OF NEW LITIGATION —@oe - { @asricnan
DO NOT WRITE BELOW THIS LINE

LAW LIBRARY SUPERVISOR “RECEIVING INMATE
LIBRARIAN/CLERK %(ATE RECEIVED
DELIVERING LAW CLERK

USE OF THIS FORM
Procedure:
Inmates will complete this form and submit it to the law library supervisor. Incomplete or incorrectly filled out
forms WILL NOT be processed. Send form through inter-departmental mail or via the Unit Law Library Mail.
Do not give to count officers.

The law library supervisor shall review the request, authorizing those materials which may be issued.

The inmate librarian will fill the request, based on the Supervisor’s authorization and will then give the items to
the librarian assigned to the inmate unit for delivery to the inmate.

The inmate librarians will make the appropriate entries pertaining to the checkout of books, due dates and the issu-
ing of supplies.

Check In/Check Out :

Each inmate may have up to ten (10) law books (case laws and reference) checked out and in their possession at
one time. Each file folder containing Westl.aw “pink” pages will be considered one book.

CD ROM Legal materials may be checked out for one consecutive 10 day period and renewed every 10
days.

Hardbound Legal materials may be checked out for one consecutive 10 day period. If the hardbound does
not have a wait list, then another 10 day period will be granted. This rule will make it possible for all inmates
to use these materials.

All inmates may “Check-in” and “Check-out” legal books and request supplies/copy work Monday through

Friday. Failure to return legal materials at the designated time will result in disciplinary action.
DOC-3040 (0R/08)
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IN THE JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF ° LpR Y

ﬁsmaaamaoi\)_d
~ Petitioner,

-vs-
EX. M Damieh cX M.
Respondents,
ORDER APPOQINTING COUNSEL
Petitioner, \\‘ has filed a proper person REQUEST FOR

APPOINTMENT OF COUNSEL, to represent him on his Petition for Writ of Habeas Corpus (Post-
Conviction), in the above-entitled action.

The Court has reviewed Petitioner’s Request and the entire file in this action, and Good Cause
Appearing, IT 1S HEREBY ORDERED, that petitioner's Request for Appointment of Counsel is
GRANTED.

IT IS FURTHER ORDERED that , Esq., is

appointed to represent Petitioner on his Post-Conviction for Writ of Habeas Corpus.

Dated this day of , 200,

Submitted by: DISTRICT COURT JUDGE

€| ﬁl/oner 0
“Brendon \g\a’é
POBox \qoq

Bl NV 8430( 5
£E<.0

Page 1542



AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding Ha)y_agpjg_[@us

"ull )

(Title of Document)

filed in District Court Case No. (1S A4 3

E}/ Does not contain the social secunity number of any person.
-OR-
O  Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-OR-

B. For the administration of a public program or
for an application for a federal or state grant.

> 2 -

(Signature) (Date) "\
B rendon Nudow 2y 63014 J\g
@29'* Yoner Tn Peose)
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Case No. LAY 243
Dept No RVTTT

FILED
FEB 18 201

i~ THE EX G WYY FUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR
THE COUNTY OF _ ()

_ELMA(&ALX&&%____
Petitioner,

v

\= X hL‘DM\vL\’Lé#&
Respondent. e

MOTION FOR LEAVE TO
PROCEED IN FORMA PAUPERIS

COMES NOW, the Petitioner,, in propria persona, pursuant to N.R.S. 12.015, and respectfully

moves this Honorable Court for an Order granting Petitioner leave to proceed in the above-entitled action

in forma pauperis, without requiring Petitioner to pay orpmvidesemnrityforthepaymeﬁtofcostsqf '

prosecuting this action.

This motion is made and based upon the attached affidavit and certificate.

Dated this {«{{}day of E'ghgu.ﬁff! 200 .

Respectfully submitted,

}\‘\af:\obéér—g%lfé,
E\:S SraNeRrison.
P.0. %00 \Gsq

E\ﬁy NV $a.301

|

§8C164203-2
MPFP

Motion for Leave t¢ Prog
AN e8d In Farma Pay

M

|

T

Iy
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Dept. No. _‘ﬂ‘ FI LED
FEB 1§ 201

'*‘&“‘ﬁT

(%K OF COUl
IN THE giﬁ I JUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR THE COUNTY OF__C.\_ AR X .

Petitioner, S

V. :
PETITION FOR WRIT

OF HABEAS CORPUS

E=E klg S)ﬁ Q',éh g;} M . (POSTCONVICTION)
Respondent.

INSTRUCTIONS:
(1) This petition must be legibly handwritten or typewritten, signed by the petitioner and verified.

(2) Additional pages arc not permitted except where noted or with respect to the facts which you
rcly upon to support your grounds for relief. No citation of authoritics need be fumnished. If briefs or

argumnents are submitted, they should be submitted in the form of a separate memorandum.

{3) If you want an attorney appointed, you must complete the Affidavit in Support of Reguest to
Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to
the amount of money and securities on deposit to your credit in any account in the institution.

(#) You must name as respondent the person by whom you are confined or restrained. If you are
in a specific institution of the Department of Corrections. name the warden or head of the institution. If
you're not in a specific institution of the Department but within its custody, name the Dircctor of the
Department of Corrections.

(5} You must include all grounds or claims for relief which you may have regarding your
conviction or sentence. Failure to raise all grounds in this petition may preclude you from filing future
petitions challenging your conviction and scntence.

(6) You must allege specific facts supporting the claims in the petition you file seeking relief
from any conviction or sentence. Failure to allege specific facts rather than just conclusions may cause
your petition to be dismissed. If your petition contains a claim of ineffective assistance of counsel, that
claim will operate to waive the attorney-client privilege for the procceding in which you claim your counsel
was incffective.

gmgma_z ——

Pelition for
1244935 " ° Habeas Corpus

AR A

|
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(7) When the petition is fitlly completed, the original and one copy must be filed with the clerk of
the state district court for the county in which yvou were convicted. One copy must be mailed to the
respondent, one copy to the Attorney General’s Office, and one copy to the district atiorney of the county
in which you were convicted or 1o the original prosecutor if you are challenging your original conviction or
sentence. Copics must conform in all particulars 1o the original submitted for filing.

PETITION
1. Name of institution and county in which vou are presently imprisoned or wherc and how you
are presently restrained of your liberty: =
Couriu.
D)

2. Name and location of court which cntered the judgzcm of conviction under attack:

3. Date of judgment of conviction: e exvilogq \ \444

4. Casenumber__ C \ S 2473
_ 5. (2) Lengthof sentence:_Q2.0) uFs Yo Life g‘F 3@3555. o VS,
i.- '-!% -\ Ngnyl\dv-.

(b) If sentence is death, state any date upon which execution is scheduled:
N/A-

6. Are you presently servipg a sentence for a conviction other than the conviction under attack in
this motion? Yes No _+/
If “yes”, list crime, case number and sentence being scrved at this time:

/A

7. Nature of offense involved in conviction being challenged: E,{ﬁsf S}Qﬁ See, k]m:d—
7). h%[ :&heh&&& if { ij'}“'@( f sm fam ;' M(A:AQ;

8. What was your plea? (cheeK onc):
{a) Not guilty (b) Guilty (¢} Nolo contendecre

9. If you cniered a plea of guilty 1o one count of an indictment or information, and a plea of not
guilty to another count of an indictment or information. or if a plea of guilty was negotiated, give details:

N/A

10.  If you were foundguilty afier a plea of not guilty, was the finding made by: (check one)
(@) Jury (b} Judge without a jury

1t. Did you lestify at the trial? Yes No

12. Did you appeal form the judgment of conviction? Yes _y/ No

13. If you did appeal, answer the following:
(a) Name of Court:
(b) Case number or citation: _ C \ gq 472
(© Result__ASCicmed Copvicdhon

-~
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(d} Date of rcsult; J{_m Y. \% " 20 Oj

{Attach copy of order or decision, if available.)

14, If you did not appeal, explain briefly why you did not: hj{ /A

15. Other than a direct appeal from the judgtnent of conviction and sentence, have you previously
filed any petitions, applicatigns or motions with respect to this judgment in any coun, state or federal?
Yes _- No

16. If your answer to No. 15 was “ves”, give the following information:
(a)(1) Name of court:C) ¢,/ DA LT ey Nex. Swe. Cous LS. Coury
(2) Nature of proceeding:), o Weoess (ot p oo
"4 i (4O ) HATAN K ) NS C ov PSS .
(3) Grounds raised; N
PR FYTN (r)g}ﬁ-\dgm.

(4) Did you rpecive an evidentiary hearing on your petition, application or motion?
Yes No
(5) Result: :
(6) Date of result:
(7) I known, citations of any written opinion or dat¢ of orders entered pursuant to such result:
A ¥via 00,

(b) As to any second petition, application or motion, give the same information:
(1) Name of court: A/A
(2) Nature of proceeding; N

(3) Grounds mised: M{/_A

(#) Did you receive an evidentiary hearing on your petition, application or motion?
Yes No
(5) Result: A
(6) Date of result: ‘ MNLAA
(7) If known, citations of any wnitten opilﬁén or date of orders entered pursuant to such a
result; ﬁ\_j_/j A
(c) As to any third or subsequent additional applications or motions, give the same
Information as above, list them on a separate sheet and attach.
(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action
taken on any petition, application or motion? \/
{1} First petition, application or motion? Yes No
Citation or date of decision: - \%- 01

(2) Second petition, application or motion? Yes No
Citation or date of decision; A

(3) Third or subsequent petitions, applications or motions? Yes No
Citation or date of decision: v\ /A

(¢) If you did not appeal from the adverse action on any petition, application or motion, explain
briefly why vou did not. (You must relate specific facts in response Lo this question. Your response may
be included on paper which is 8 %% by 11 inches attached to the petition. Your response may not exceed
five handwritten or typewritten pages in length.) AN / AN
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17.  Has any ground being raised in this petition been previously presenied 10 this or any other
court by way of petition for habeas corpus, motion, application or any other postconviction proceeding? If

so, identify:
(a) Which of the grounds is the same: ('fe e nd& .. 3 G A 4

(b) The proceedmgs in which these grounds were raised:

(c) Briefly cxplam why you are am .nsmg thesc grounds {You must relatc spccnﬁcfacts in
response to this question. Your responsc may be mcludcd on paper w!uch is8 !4 by 11 inches attached to

18. 1If any of the grounds listed in No.’s 23(a), (b), (c) and (d), or listed on any additional pages
you have attached, were not previously presenied in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate specific
facts in response to this question. Your response may be included on paper which is 8 %4 by 11 inches
attached 1o the petition. Your response may not e/.’\cceed five handwritten or typewritten pages in length.)

nN/A
A B

19.  Are you filing this petition more than one year following the filing of the judgment of
conviction or the filing of a decision on direct appeal? If so, state bricfly the reasons for the delay. (You
must relate specific facts in response to this question. Your response may be included on paper which is

8 12 by 11 inches attached to the petition. Your response may not exceed five handwntten or typewritten

pagcsmlenglh)

QUL S NCLLLA@ v g e e, e 2N N3 “ r NG

I\ =1 8 Sy T - 7B o e, W Y e APl AL -Gnm\\wﬂﬂ}
Papex.

0. Doyou have any pejiion or appeal now pending in any court, cither state or federal, as to the

Judgment under attack? Yes No
If yes, state what court and case number:_j ), < j:),bl_ﬁ—_\( ﬁ (o gﬁ . S)‘,&(k’

v - - -

— - - -

21.  Give the name of each attorncy who reprcsenlcd you in the proceeding rcsullmg in your
conviction and on direct appeal:

22. Do you have any future scniencegAo serve after you complete the sentence imposed by the
Jjudgment under attack? Yes No _/
If ves, specify where and when it is to be served, if you know: N’/A

23, State concisely every ground on which you claim that you are being held unlawfully.
summarize briefly the facts supporting each ground. iIf necessary you may attach pages stating additional
grounds and facts supporting same.

iR
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d-hr
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AR %\r "M’I{\ .E&ﬁ‘ion} Un‘s\'ea\ Ses COA@SM‘V\(,&,; and U\ni\@,o\ Shedyes
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T rnover Wad ¥ne curveny knoledqe nor a.\ox\i’kﬁl-\-o ?”’?mﬁ
‘DV%M\' Yoo cave Yo Yo Couwr™. Witk Furinesmore , T 've Yeen
houeed oor E\j ‘5574,\0,9r\-’ao¥\( Whidh 16 o S Yodked- dovon Séac_\\ﬁs Tm
en\j Nowed aeessS Yo Yoe prisons \avo Wetrax Vig neNhen e mml

%0, Yo add Yo ¥ne Wimited Tesearche madrid\s SOWCES, M Neaded
. teseaOn maverids ore oMen a,\reaé;u] ertted o Yo dhel amades oF o
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Moreove™, Prison lano Qerke ase noy even adoued w Yhe wnids
AN mo)pw\ﬁ W oenen mofe. A Yo e e Federuh \mouo\c’%a
needed Yo wewe P I have 4 edhousted O\ Y SO Temedies

0nd fequi femends bdore T $\e o fedivon. \n Federu\ Cowr.
An rascvm\b Yo Yhese o],uf,énevwo, ¥re \aw @%b v e 1o negded Auh Téqu\reé\

oo Qrison \aww \'\\omx\\ﬁ\’\ab een addteeted and seied bj Yre Federsd Courds hese
in Neaada. See -Cx GLBL\‘\,M, 405 F.Su{:?-(oS(o@.\\\w. \475>.T\nae, ore dso A%
CrtoumY cases Yt dea) witnYhe Twifum'\s or \aw \%mrd . -Qg\rmson v. Moote,

A% F.24 517, 53\ w. &,@% Crs. \‘L“LD; Lindguist v. Tddno SigreB). 0F Correcrions,
776 .20 T\, 856 w1 ,(Q% Cac. \4%9); and o ho\king that inmades need ot makea
Ahowi OQ' ?\"e'oumc.& Whele cote %omAs mc\(wmme,rﬁs e M-'ied, oKLE, \’\_‘\LQ&
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Oves T ned by Yne Swereme CourY's dedision W Lewis v. Qas_eﬁl
\G: 5.0 2179, 51% WS, 334 (490).

q-C
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_ (@ Groungd One: wo Q ) O~
ACron, O&; Yoo ﬁ n,ﬁ Ak, %

Supporting FACTS (Tell your story briefly without citing cases or law.):

(%)p‘ar'\M an gdhodned hereXo.

(c) Ground Three:

(A LAV £ ¥

Supporting FACTS (Tcll your story briefly without citing cases or law.):
Nor. WVennotowndian., o) ada) vn A

) , A
e man (A3
o vl

Supporting FACTS (Tell your story bricfly without citing cases or law.); "
_%)géi-‘r\ (5120 (AKQAEA r,Sne_g Yexredn
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WHEREFORE, pcuuoner prays that the court grant petitioner relief to which he may be entitled
in this proceeding.

EXECUTED at Ely State Prison, on the l %day of the month of .
of the year 20§} .

gfure one
A ly Sla!e son \j RS
Post Office Box 1989

ly, Ncvada 89301-1989

_e)ﬁ\n' enefF In ?(‘CD%G)

\\\mng_ .
Signature of Attomey (if any)

Attorney for petitioner

Address

VERIFICATION
Under penalty of perjury, the undersigned declares that he is the petitioner named in the foregoing

petition and knows the contents thereof; that the pleading is true of his own knowledge, except as to those
matters stated on information and belief, and as to such mattcrs he believes them to be true.

/ “S‘Vén (03}@\\

(?e,%\\-wm T

Attorney for petitioner
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CERTIFICATE OF SERVICE BY MAIL

1 , , hereby certify pursuant to N.R.C.P. 5(b), that on

this l‘l%day of the month of F,,g VMo . of the year 20§} , I mailed a true and

corrcct copy of the fercgoing PETITION FOR WRIT OF HABEAS CORPUS addressed to:

M. MDD

Respondent prison or jail official

P O Yor \a®4

Addrcss
Attorney General i -\ W\SY:S D A
Heroes’ Memorial Building - District Attorney ounty of Conviction
100 North Carson Street
Carson City, Nevada 89710-4717 P.0.%0x 5L
v

]d;g:m::afglé MY FA155 -2\ R
ddress
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o
DISTRICT COURT

CLARK COUNTY, NEVADA
BRENDAN NASBY, )

Petitioner,

YS. >

E.K MCDANIEL ETAL,
Respondent,

Case No: C154293
Dept No: 18

ORDER FOR PETITION FOR
WRIT OF HABEAS CORPUS

/

Petitioner filed a petition for writ of habeas corpus (Post-Conviction Relief) on
February 18, 2011. The Court has reviewed the petition and has determined that a response would assist
the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and
good cause appearing therefore,

IT IS HEREBY ORDERED that Respandent shall, within 45 days after the date of this Order,
answer or otherwise respond to the petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

¢ ) 2011
Calendar on the _ A7 day of Alﬂﬁ / , 20, at the hour of
i :/{ o’clock for further proceedings.
Dol FEB 24 10N
“esct54205-2 / .
gm:‘!nr Petition for Writ of Hakeas Corpu District €ourt Judge
1268816

|

l|

I

I
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m
o}
m
<
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Electronically Filed
04/08/2011 10:05:18 AM

RSPN Q. b Hum

DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

FRANK J. COUMOU

Chief Deputy District Attorney
Nevada Bar #004577

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintift, % CASE NO: 98(C154293-2
-VS- % DEPT NO: XVIII
)
BRENDAN NASBY, %
#1517690 )
Defendant. )

STATE'S RESPONSE AND MOTION TO DISMISS DEFENDANT'S PETITION
FOR WRIT OF HABEAS CORPUS

DATE OF HEARING: April 27, 2011
TIME OF HEARING: 8:15 AM

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
FRANK J. COUMOU, Chief Deputy District Attorney, and hereby submits the attached
Points and Authorities in Response to Defendant’s Petition For Writ Of Habeas Corpus.

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/1]
/1]
/1]

C:h\Program Files\Neevia.Com\Decument Converteritempt1675997-1961652.D0OC
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

The State charged Brendan Nasby (“Defendant”) by way of Information with Count 1
— Conspiracy to Commit Murder (Felony — NRS 199.480, 200.010, 200.030) and Count 2 —
Murder With Use of a Deadly Weapon (Open Murder)(Felony — NRS 200.010, 200.030,
193.165).

A jury trial commenced on October 11, 1999. On October 19, 1999, the jury returned
with a verdict of guilty on both counts. On November 29, 1999, Defendant was sentenced as
to Count 1 — to a maximum of one hundred twenty (120) months, with a minimum parole
eligibility of forty-eight (48) months in the Nevada Department of Corrections (“NDC”); as
to Count 2 — to Life with the possibility of parole with a consecutive term of Life with the
possibility of parole. Judgment of Conviction was entered on December 2, 1999.

Defendant filed a Notice of Appeal on December 14, 1999. The Nevada Supreme
Court affirmed Defendant’s conviction on February 7, 2001. Remittitur was issued on March
6, 2001.

On February 1, 2002, Defendant filed a pro per Petition for Writ of Habeas Corpus
(post-conviction). The State filed a Response on April 5, 2002. This matter was never
litigated. On March 1, 2004, the district court set a new briefing schedule. Defendant filed
his Petition on November 17, 2004. On February 4, 2004, the State filed its Opposition to
Defendant’s Petition. On November 9, 2005, an Evidentiary Hearing was held. On March
27, 2006, the court denied Defendant’s Petition. Defendant filed a Notice of Appeal on April
12, 2006. The district court filed its Notice of Entry of Decision and Order on April 27,
2006. On May 24, 2006, Defendant filed a second Notice of Appeal.

On June 8, 2007, the Nevada Supreme Court affirmed the district court’s denial of
Defendant’s Petition. Remittitur was issued on July 13, 2007.

Defendant filed the instant Second Petition for Writ of Habeas Corpus on February
18, 2011. The State responds as follows:
vy

2 Ci\Program Files\Neevia.ComiDocument Converteritemp\l 675997-1961652.DOC

Page 1557




N e R = v e T N

[ N T N L N N R R O N o S S S T e
R 1 N R W N~ OO0 N D e W N = O

ARGUMENT

L DEFENDANT’S PETITION IS TIME BARRED PURSUANT TO NRS
34.726

NRS 34.726(1) clearly states:

Unless there 1s good cause shown for delay, a petition that challenges the validity of a
judgment or sentence must be filed within 1 year after entry of judgment of
conviction or, if an appeal has been taken from the judgment, within 1 year after
the Supreme Court issues its remittitur. For purposes of this subsection, good cause
for delay exists if the petitioner demonstrates to the satisfaction of the court:

a) That the delay is not the fault of the petitioner; and,

b) that dismissal of the petition as untimely will unduly prejudice the

petitioner.

(emphasis added) The one year time limit for preparing petitions for post-conviction relief
under NRS 34.726 is strictly construed.
Furthermore, the “[a]pplication of the statutory procedural default rules to post-

conviction habeas petitions is mandatory.” State v. District Court (Riker), 121 Nev. 225,

331 112 P.3d 1070, 1074 (2005). Primarily, because the excessive number of habeas corpus
petitions that are filed years after conviction have placed an “unreasonable burden on the

criminal justice system.” Id. An example of the strict application of these procedural bars

can be found in Gonzales v. State, 118 Nev. 61, 590 P.3d 901 (2002), where the Nevada

Supreme Court rejected a habeas petition that was filed two days late, pursuant to the “clear
and unambiguous” mandatory provisions of NRS 34.726(1). In sum, “NRS 34.726(1) . . .

evinces intolerance toward perpetual filing of petitions for relief, which clogs the court

system and undermines the finality of convictions.” Pellegrini, 117 Nev. at 8§75, 34 P.3d at
529.

Here, Defendant’s Petition is well beyond the one-year time bar. Defendant’s
Judgment of Conviction was entered on December 2, 1999. Defendant’s conviction was
affirmed by the Nevada Supreme Court on February 7, 2001 and Remittitur was issued on
March 6, 2001. Thus, Defendant had until March 6, 2002 to file his second petition for a

post-conviction writ of habeas corpus. Defendant filed the instant Petition on February 18,

3 C:\Program Files\Neevia.ComiDocument Converter\temptl 675997-1961652.DOC
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2011. As discussed, infra at p. 5-6, Defendant fails to establish any good cause or prejudice
to overcome the one-year time bar. Since this Petition 1s almost ten (10) years late, it must

be summarily denied.

1. DEFENDANT’S PETITION IS SUCCESSIVE AND BARRED BY NRS
34.810(2)

Defendant has filed a Second Post-Conviction Writ of Habeas Corpus. Defendant’s
previous petition was denied and affirmed by the Supreme Court. Since the grounds raised
for relief either were or should have been raised in Defendant’s prior Petition, this petition is
successive and should be dismissed. With respect to grounds 1 and 3 of Defendant’s second
Petition, he raised the issue of prior bad acts evidence being elicited during the testimony of
Britney Adams and the court’s failure to give an accomplice jury instruction in his first
Petition. With respect to grounds 2 and 4 of Defendant’s second Petition, the issue of the
court failing to instruct the jury on willfulness, deliberation, and premeditation and the issue
of lack of corroborating evidence should have been raised in his first Petition.

NRS 34.810(2) provides as follows: “A second or successive petition must be
dismissed if the judge or justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new and different grounds are
alleged, the judge or justice finds that the failure of the petitioner to assert those grounds in a
prior petition constituted an abuse of the writ.”

As the Nevada Supreme Court noted in Evans v. State, 117 Nev. 609, 621-22, 29 P.3d

498, 507 (2001), “[a] court must dismiss a habeas petition if it presents claims that either
were or could have been presented in an earlier proceeding, unless the court finds both cause
for failing to present the claims earlier or for raising them again and actual prejudice to the

petitioner.” Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994); Pellegrini v.

State, 117 Nev. 860, 34 P.3d 519 (2001). The Court went on to hold that “post-conviction
habeas claims that are independent of ineffective assistance claims and that could have been
raised on direct appeal are waived.” Evans, 117 Nev. at 621-22, 29 P.3d at 507.

//
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Without such limitations on the availability of post-conviction remedies, prisoners
could petition for relief in perpetuity and thus abuse post-conviction remedies. In addition,
meritless, successive and untimely petitions clog the court system and undermine the finality
of convictions. Lozada, 110 Nev. at 358, 871 P.2d at 950; Dickerson v. State, 114 Nev.
1084, 967 P.2d 1132 (1998).

The Nevada Supreme Court has also stated, “[u]nlike initial petitions which certainly

require a careful review of the record, successive petitions may be dismissed based solely on

the face of the petition.” Ford v. Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (199)).

Here, Defendant’s successive filing amounts to a blatant abuse of the writ and Defendant
cannot overcome the successive petition bar of NRS 34.810(2). Thus, this Court should

dismiss the instant post-conviction petition.

III. THERE IS NO GOOD CAUSE TO OVERCOME THE PROCEDURAL
BARS OF NRS 34.726 AND NRS 34.810(2)

“In order to demonstrate good cause, a petitioner must show that an impediment
external to the defense prevented him or her from complying with the state procedural
default rules.” Hathaway v. State, 119 Nev. 248, 71 P.3d 503, 506 (2003); citing Pellegrini ,
117 Nev. at 886-87, 34 P.3d at 537; Lozada, 110 Nev. at 353, 871 P.2d at 946. Such an

external impediment could be “that the factual or legal basis for a claim was not reasonably
available to counsel, or that ‘some interference by officials’ made compliance
impracticable”. Hathaway, 71 P.3d at 506; quoting Murray v. Carrier, 477 U.S. 478, 488,
106 S.Ct. 2639, 2645 (1986); see also Gonzalez, 53 P.3d at 904; citing Harris v. Warden,
114 Nev. 956, 959-60 n. 4, (64 P.2d 785 n. 4 (1998). The failure of counsel to inform the

petitioner of his right to direct appeal, however, does not rise to good cause for overcoming

the time bar. Dickerson v. State, 114 Nev. 1084, 967 P.2d 1132 (1998). Moreover, the

delay in filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).
Defendant fails to show both good cause and prejudice to overcome the procedural
bars contained in NRS 34.726 and NRS 34.800. Defendant’s post-conviction Petition 1is

almost ten (10) years late. Defendant demonstrates no good cause or prejudice to explain his

5 C:\Program Files\Neevia.ComiDocument Converter\temptl 675997-1961652.DOC
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failure to follow the procedural requirements in filing this untimely and successive Petition.
Detendant’s only explanations are that he did not have adequate legal resources to file a
proper first Petition and that the petition he filed in federal court was returned. (Def. Pet., pg.
4-B). However, lack of adequate legal resources in prison is not good cause. Phelps v.

Director, Prisons, 104 Nev. 656, 660, 764 P.2d 1303, 1306 (1988). Additionally, return from

federal court to exhaust state remedies is not good cause to overcome state procedural bars.
Shumway v. Payne, 223 F.3d 982 (9" Cir. 2000).

The strict mandate of NRS 34.726(1) dictates that Defendant’s Petition 1is

procedurally barred and must be dismissed because such petitions “that are filed many years
after conviction are an unreasonable burden on the criminal justice system. The necessity for
a workable system dictates that there must exist a time when a criminal conviction is final.”
Riker, 121 Nev. at 231, 112 P.3d at 1074. Defendant’s sentence has been final for over ten
(10) years and accordingly, Defendant’s Petition must be denied as untimely.
IV. THE STATE PLEADS LACHES PER NRS 34.800

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the wvalidity of a judgment of

conviction...” The Nevada Supreme Court observed in Groesbeck v. Warden, 100 Nev. 259,

679 P.2d 1268 (1984), that “petitions [] filed many years after conviction are an
unreasonable burden on the criminal justice system. The necessity for a workable system
dictates that there must exist a time when a criminal conviction is final.” To invoke the
presumption, the statute requires the State to plead laches in its motion to dismiss the
petition. NRS 34.800(2).

The State affirmatively pleads laches in this case. Defendant’s direct appeal was
denied on February 7, 2001 and Remittitur was issued on March 6, 2001. Almost ten (10)
years later, Defendant filed the instant second Petition. Defendant’s delay exceeds the

statute’s presumptively prejudicial time period. The State would be unreasonably burdened
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to identify witnesses and evidence in order to refute Defendant’s allegations. Defendant has

failed to rebut the presumption of prejudice and thus his fourth petition is also barred under

the doctrine of laches.

CONCLUSION

Based on the foregoing arguments, Defendant’s Petition for Writ of Habeas Corpus

should be DISMISSED.

DATED this 8" day of April, 2011.

Respectfully submitted,

DAVID ROGER
Clark County District Attorney
Nevada Bar #002781

BY /s/ FRANK J. COUMOU

FRANK J. COUMOU
Chief Deputy District Attorney
Nevada Bar #004577

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 8th day of

April, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BY:

Jn/FIC/mj

B. NASBY, #63618

ELY STATE PRISON
POST OFFICE BOX 1989
ELY, NEVADA 89301

/s/ M. JENKINS

M. Jenkins
Employee of the District Attorney's Office
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Case 3:07-cv-00304-ECR -RAM Document 53 Filed 04/20/11 Page 1 of 5

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

BRENDAN NASBY,
Petitioner, 3:07-cv-0304-ECR-RAM
VS. .
' ORDER
E.K. McDANIEL, et al.,

Respondents.

Semert” St et St vt St et st “veaint? “omst?

Before the Court is petitioner’s Motion for Reconsideration and Rehearing of the
Order [denying the stay] and Judgment entered in this case on November 17, 2010 and November
18, 2010, respectively (ECF No. 51). Respondents have not opposed the motion.

The motion for reconsideration is brought pursuant to F.R.C.P. 60(b) and was filed
almost four months after the rfacord on appeal was transmitted to the Ninth Circuit Court of Appeals.
This Court retains jurisdiction to address this motion. F.R.C.P. 60(c); See Stonev. INS, 514 U.S.
386, 115 S.Ct. 1537, 1547 (1995) (*“[T]he pendency of an appeal does not affect the district court’s
power to grant Rule 60 relief”); Ingraham v. United States, 808 F.2d 1075, 1080-81 (5® Cir. 1987)
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(“[A] Rule 60(b) motion may be entertained in the district court at any time within a year of
judgment, regardless of the pendency or even the completion of an appeal.”)'

Under this rule, a party may obtain relief from judgment or an order due to clerical
mistakes or because of mistake, ina‘.dvertence, excusable neglect, fraud or newly discovered
evidence. Motions to reconsider are generally left to the discretion of the trial court. See Combs v.

Nick Garin Trucking, 825 F.2d 437,441 (D.C. Cir. 1987). In order to succeed on a motion to

-reconsider, a party must set forth facts or law of a strongly convincidg nature to induce the court to

reverse its prior decision. See Kern-Tulare Water Dist. v. City of Bakersfield, 634 F. Supp. 656, 665
(E.D. Cal. 1986), aff’d in part and rev'd in part on other grounds 828 F.2d 514 (9™ Cir. 1987).

- While acknowledging he has no constitutional right to the effective assista;nce of
counsel in post-conviction proceedings, petitioner, nonetheless argues that inadeqliate law library
resources and ineffective assistance of post-conviction counsel warrants reconsideration of the
Court’s order of dismissal. Petitioner contends that he was inaccurately advised by his appointed
counsel’s assistant as to the procedures to obtain a stay and as to his obligations in that regard.” He
further contends that‘thc grounds found to Be unexhausted were, in fact, properly federalized before
the state court and, had he possessed the record of those proceedings and proper access to legal
research materials, he could have presented arguments to that effect. Finally, petitioner argues that
he was never consulted by counsel as to thc Motion for Stay and Abeyance in order to provide the

requisite explanation as to why he failed to fully exhaust his claims; ¢.g., ignorance of the

! There is some question whether the Ninth Circuit would normally require petitioner to seek
remand of the case in order to permit this Court to entertain his Rule 60(b) motion. See, e.g. Rodgers
v. Reynaga, Slip Copy, 2010, WL 2402850. However, a copy of this Order will be forwarded to that
Court for review and reaction, and the Circuit Court can determine if the procedure followed is
appropriate.

? Petitioner provides copies of correspondence he had with his counsel’s assistant which seems
to support the contention that both he and counsel, or at least the assistant, were confused about the
requirements for the motion for stay.
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requirement and lack of access to federal habeas materials in Ely State Prison due to lock-down
conditions and limited availability of legal resources/materials.

As an initial point, the Court finds that as represented by petitioner and supported by
documentation, the legal resources afforded at the Ely State Prison, including the paging system
employed there, may be constitutionally inadequate. In Lewis v. Casey, 518 U.S. 343, 116 S.CL.
2174 (1996), the United States Supreme Court held that “ ‘the fundamental constitutional right of
access to the courts requires prison authorities to assist inmates in the preparation and filing of -
meaningful legal papers by providing prisoners with adequate law libraries or adequate assistance
from persons trained in the law.” ” Id,, at 346, 116 S.Ct at 2177 (quoting Bounds v. Smith, 430 U.S.
817, 825, 97 S.Ct. 1491, 1496 (1977) ). The various Law Library Supply and Book Request Forms
submitted by petitioner demonstrate the near impossibility that an inmate will be able to obtain
necessary research materials in a timely manner. The forms further demonstrate that the inmate must
be fully informed of the available resources and even specific case law before such can be delivered.
Similar exact-cite paging systems have been held to faii to meet the requirement that a prison ensure
a reasonably adequéte opportunity to present to the court a prisoner’s claims that his or her
fundamental constitutional rights have been violated. See Koerschner v. Warden, 508 F.Supp. 849,
859 (D. Nev. 2007); see also Trujillo v. Will;'ams,' 465 F.3d 1210, 1226-27 (10" Cir. 2006).

The inadequacy of the law library aside, the Court notes that while represented by
court-appointed counsel, petitioner did not file an opposition to the motion to dismiss which
ultimatel)} resulted in dismissal of his petition. This offers significant evidence of counsel’s failure
to engage in the representation, particularly when petitioner, in pro se, offers cogent, if not totally
convincing arguments as to the exhaustion of his claims. The Court further notes that while

represented by counsel, petitioner filed a bare-bones motion for stay and abeyance despite the Court

? While recognizing the potential security issues involved, this Court wonders why, with the
advance of internet and computerized legal research resources, prisens have not incorporated these tools
into the law library for use by inmates.
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having informed petitioner and his counsel of the requirements of Rhines v. Weber, 544 U.S. 269
(2005). That motion offered nothing to show cause for the failure to exhaust his claims, and the
correspondence between petitioner and his attorney’s office strongly suggests that counsel did not
believe any showing the required, despite this Court’s order to the contrary. Petitioner has presented
facts that also strongly suggest that, had counsel been more fully informed and engaged in this matter
and a proper opposition to the motion to dismiss had been prepared and filed and had counsel
prepared and filed a proper motion for stay and abeyance, the petition would not bave been
dismissed, but a stay would have been granted.

As to petitioner’s arguments that the claims were, in fact, exhausted, the Court agrees
that ground 2(b) was presented to the Nevada Supreme Court on appeal from denial of the post-
conviction petition. However, as with the remainder of ground 2, even though it was presented to
the Nevada Supreme Court in that appeal, it is procedurally barred under Nevada Revised Statutes
34.810(1)(b) because the c(ﬁu‘t found the claim should have been presented on direct appeal and was
not. See Exhibit 10 to the Motion to Dismiss. Grounds 5, 6, and 7, were, according to petitioner,
presented in his original post-conviction petition to the state district court. They were not presented
to the state’s highest court for review, however, and they are not exhausted. Rose v. Lundy, 455 U.S.

509 (1982); 28 U.S.C. § 2254(b).*

* 28 U.S.C. § 2254(b) states, in pertinent part:

An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be granted
unless it appears that: (A) the applicant has exhausted the remedies
available in the courts of the State; or (B)(i) there is an absence of
available state corrective process; or (ii) circumstances exist that render
such process ineffective to protect the rights of the applicant.

* & %

(c) An applicant shall not be deemed to have exhausted the remedies
available in the courts of the State, within the meaning of this section, if
he has the right under the law of the State to raise, by any available
procedure, the question presented.
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Case 3:07-cv-00304-ECR -RAM Document 53  Filed 04/20/11 Page 5 of 5

The motion for reconsideration will be granted. The Order denying the motion for
stay and abeyance (ECF No. 42) shall be vacated and Judgment (ECF No. 43) recalled. Petitioner
shall be granted a stay of these proceedings and the matter shall be held in abeyance pending his
return to state court to exhaust grounds 5, 6 and 7.

IT IS THEREFORE ORDERED that the Clerk shall transmit a copy of this Order
to the Ninth Circuit Court of Appeals in the case number assigned to petitioner’s appeal.

IT IS FURTHER ORDERED that, pending remand from the Circuit Court, the

Motion for Reconsideration (ECF No. 51) is GRANTED. The Order denying the motion for stay

and abeyance (ECF No. 42) is hereby vacated and the Judgment (ECF No. 43) RECALLED.

IT IS FURTHER ORDERED that ground 2(b) is DISMISSED WITH
PREJUDICE AS PROCEDURALLY BARRED.

IT IS FURTHER ORDERED that this action is STAYED pending exhaustion of
the unexhausted claim. Petitioner may move to reopen the matter following exhaustion of grounds
5, 6 and 7of the petition.

IT IS FURTHER ORDERED that the grant of a stay is conditioned upon petitioner
filing a state post-conviction petition or other appropriate proceeding in state court v&;ithin forty—ﬁve
(45) days from the entry of this order and returning to federal court with a motion to reopen within
forty-five (45) days of issuance of the remittitur by the Supreme Court of Nevada at the conclusion
of the state court proceedings. -

IT IS FURTHER ORDERED that the Clerk shall ADMIN]STRATIVELY

CLOSE this action, uniil such time as the Court grants a motion to reopen the matter.

Dated this 19" day of April, 2011. @
\}E:Aayﬂbrdi (:a .

UNITED STATES DISTRICT JUDGE
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AFFIRMATION PURSUANT TO: N.R.S. 239B.010

[, HEREBY CERTIFY THAT I AM THE UNDERSIGNED
INDIVIDUAL AND THAT THE ATTACHED DOCUMENT

THAT IS ENTITLED:,

DOES NOT
CONTAIN THE SOCIAL SECURITY NUMBER OF ANY
PERSON, UNDER THE PAINS AND PENALTIES OF
PERJURY, THIS,7 .DAY OF, Qun ¢ 20\) .

SIGNATURE: M

/S T
INMATE NAME PRINTED: “Byerdan Nashy

INMATE NUMBER: O NALA
ADDRESS: ELY STATE PRISON, P.O, BOX 1989, ELY, NV 89301
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ASTA JUN 16 2011

CéHK ée COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA,
Case No: 98C154293-2
Plaintiff(s), Dept No: XVIII

VS, _ —
/ 08C164293 -2

ASTA

Case Appeal Siatement

T

CASE APPEAL STATEMENT

BRENDAN J. NASBY,

Defendant(s},

L N N e

1. Appellant(s): Brendan Nasby
2. Judge: David Barker

3. Appellant(s): Brendan Nasby
Counsel:

Brendan Nasby #63618
P.O. Box 1989
Ely, NV 89301

4. Respondent: THE STATE OF NEVADA
Counsel:

David Roger, District Attormey
200 Lewis Ave.

Las Vegas, NV §9101

(702) 671-2700

S. Respondent’s Attorney Licensed in Nevada: Yes

6. Appellant Represented by Appointed Counsel In District Court: No

&,
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10.

11.

12.

Appeliant Represented by Appointed Counsel On Appeal; N/A

Appellant Granted Leave to Proceed in Forma Pauperis: N/A

Date Commenced 1n Disirict Court: October 21, 1998

Brief Description of the Nature of the Action: Criminal

Type of Judgment or Order Being Appealed: Writ of Habeas Corpus

Previous Appeal: Yes

Supreme Court Docket Number(s): 35319, 47130

Child Custody or Visitation: N/A

Dated This 16 day of June 2011,

Steven D. Grierson, Clerk of the Court

Heather Ungermann, Depity Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512
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Clark County District Attorney JUREE g Y
Nevada Bar #002781 -
PAMELA WECKERLY .
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%00 %ewm zﬂlx\]venléle 5 CLERK OF THE COURY

as Vegas, Nevada 89155-2212 -
(702) 671-2500 oL e A
Attorney for Plaintiff 5'4"1‘2:?50' Fact and Conelusions of Law

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

)
Plaintiff, )
g CASE NO: 98C154293-2
-VS- ’
) DEPT NO: XVIII
BRENDAN NASBY,
#1517690 3
)
Defendant. 3

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: May 11, 2011
TIME OF HEARING: 8:15 AM.

THIS CAUSE having come on for hearing before the Honorable Douglas E. Smith,
District Judge, on the 11™ day of May, 2011, the Petitioner nor defense counsel, Anthony P.
Sgro, being present, the Respondent being represented by DAVID ROGER, District
Attorney, by and through JAY RAMAN, Deputy District Attorney, the Court having
considered the matter, including briefs, transcripts, no argument, and documents on file
herein, now therefore, the Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT

1. The State charged Brendan Nasby (*Defendant™) by way of Information with
Count 1 — Conspiracy to Commit Murder (Felony — NRS 199.480, 200.010,
200.030) and Count 2 — Murder With Use of a Deadly Weapon (Open
Murder)(Felony — NRS 200.010, 200.030, 193.165). .

2

PAWPDOCS\FORE11N8111680 1 .doc
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10.
11.

12.

13.

| ¢
A jury trial commenced on October 11, 1999. On October 19, 1999, the jury
returned with a verdict of guilty on both counts.
On November 29, 1999, Defendant was sentenced as to Count 1 — to a maximum
of one hundred twenty (120) months, with a minimum parole eligibility of forty-
eight (48) months in the Nevada Department of Corrections (“NDC”); as to
Count 2 — to Life with the possibility of parole with a consecutive term of Life
with the possibility of parole.
Judgment of Conviction was entered on December 2, 1999.
Defendant filed a Notice of Appeal on December 14, 1999. The Nevada Supreme
Court affirmed Defendant’s conviction on February 7, 2001. Remittitur was
issued on March 6, 2001.
On February 1, 2002, Defendant filed a pro per Petition for Writ of Habeas
Corpus (post-conviction). The State filed a Response on April 5, 2002, This
matter was never litigated.
On March 1, 2004, the district court set a new briefing schedule. Defendant filed
his Petition on November 17, 2004. On February 4, 2004, the State filed its
Opposition to Defendant’s Petition.
On November 9, 2005, an Evidentiary Hearing was held.
On March 27, 2006, the court denied Defendant’s Petition.
Defendant filed a Notice of Appeal on April 12, 2006.
The district court filed its Notice of Entry of Decision and Order on April 27,
2006.
On May 24, 2006, Defendant filed a second Notice of Appeal. On June 8, 2007,
the Nevada Supreme Court affirmed the district court’s denial of Defendant’s
Petition. Remittitur was issued on July 13, 2007.
Defendant filed a Second Petition for Writ of Habeas Corpus on February 18,
2011. The State filed a Response and Motion to Dismiss Defendant’s Second
Petition on April &, 2011.

2 PAWPDOCS\FORS 1 1\81116801.doc
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14. Defendant’s Petition is procedurally time barred.

15. Defendant’s Petition is successive.

16. Defendant failed to establish good cause for the delay in filing his post conviction
petition.

17. The State has pled laches and Defendant has not overcome the staturoty
presumption that his delay of more than five years in filing the instant Petition
has prejudiced the State.

CONCLUSIONS OF LAW

. NRS 34.726(1) states that “unless there is good cause shown for delay, a petition that

challenges the validity of a judgment or sentence must be [iled within one (1) year
after entry of the judgment of conviction or, if an appeal has been taken from the
judgment, within one (1) year after the Supreme Court issues its remittitur.”

(Emphasis added).

. “NRS 34.726(1) . . . evinces intolerance toward perpetual filing of pctitions for relief,

which clogs the court system and undermines the finality of convictions.” Pellegrini

v. State, 117 Nev. 860, 875, 34 P.3d 519, 529 (2001).

. The “[a]pplication of the statutory procedural default rules to post-conviction habeas

petitions 1s mandatory.” State v. District Court (Riker), 121 Nev. 225, 331 112 P.3d

1070, 1074 (2005). Primarily, because the excessive number of habeas corpus
petitions that are filed years after conviction have placed an “unreasonable burden on

the criminal justice system.” Id.

. The Nevada Supreme Court interprets NRS 34.726 very strictly. In Gonzales v. State,

118 Nev. 590, 53 P.3d 901, 902 (2002), the Nevada Supreme Court rejected a habeas

petition, pursvant to the mandatory provisions of NRS 34.726(1), that was filed a

mere two days late.

. NRS 34.810(2) provides as follows: “A second or successive petition must be

dismissed if the judge or justice determines that it fails to allege new or different

grounds for relief and that the prior determination was on the merits or, if new and

3 PAWPDOCS\FORS1 1181 16801.doc
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12.
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different grounds are alleged, the judge or justice finds that the failure of the
petitioner to assert those grounds in a prior petition constituted an abuse of the writ.”

As the Nevada Supreme Court noted in Evans v. State, 117 Nev. 609, 621-22, 29 P.3d

498, 507 (2001), “[a] court must dismiss a habeas petition if it presents claims that
cither were or could have been presented in an carlier proceeding, unless the court
finds both cause for failing to present the claims earlier or for raising them again and
actual prejudice to the petitioner.” Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944,
950 (1994), Pellegrini, 117 Nev. 860, 34 P.3d 519.

The Court went on to hold that “post-conviction habeas claims that are independent of
ineffective assistance claims and that could have been raised on direct appeal are
waived.” Evans, 117 Nev, at 621-22, 29 P.3d at 507.

In addition, meritless, successive and untimely petitions clog the court system and
undermine the finality of convictions. Lozada, 110 Nev. at 358, 871 P.2d at 950;
Dickerson v. State, 114 Nev, 1084, 967 P.2d 1132 (1998).

The Nevada Supreme Court has also stated, “[u]nlike initial petitions which certainly
require a carcful review of the record, successive petitions may be dismissed based
solely on the face of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123,
129 (1995).

To establish good cause to cure procedural default, a defendant must demonstrate
some external impediment that prevented compliance with procedural rules.
Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) citing Pellegrini v.
State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v. State, 110 Nev. 349,
353, 871 P.2d 944, 946 (1994).

.Such an external impediment could be “that the factual or legal basis for a claim was

not reasonably available to counsel, or that ‘some interference by officials” made
compliance impracticable.” Hathaway, 119 Nev. at 252, 71 P.3d at 506; quoting
Murray v. Carrier, 477 U.S. 478, 488, 106 S.Ct. 2639, 2645 (1986).

The failure of counsel to inform the petitioner of his right to direct appeal, however,

4 PAWPDOCS\FORME 1181116801 .doc
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does not rise to good cause for overcoming the time bar. Dickerson v. State, 114 Nev.

1084, 976 P.2d 1132 (1998).

13. Any delay in the filing of a petition must not be the fault of the petitioner. NRS
34.726(1)(a).
14. Lack of adequate legal resources in prison is not good cause to overcome procedural

bars. Phelps v. Director, Prisons, 104 Nev. 636, 660, 764 P.2d 1303, 1306 (1988).

15.Return from federal court to exhaust state remedies is not good cause to overcome

state procedural bars. Shumway v. Payne, 223 F.3d 982 (9lh Cir. 2000).

16.NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an
order imposing a sentence of imprisonment or a decision on direct appeal of a
judgment of conviction and the filing of a petition challenging the validity of a
judgment of conviction...”

17. The Nevada Supreme Court observed in Groesbeck v. Warden, 100 Nev. 259, 679

P2d 1268 (1984), that “petitions [} filed many years after conviction are an
unreasonable burden on the criminal justice system. The necessity for a workable
system dictates that there must exist a time when a criminal conviction is final.”
ORDER
THEREFORE, IT 1S HEREBY ORDERED that the Petition for Post-Conviction
Relief shall be, and it is, hereby DENIED.
DATED thisu__/t_f_day of June, 2011.

U
DISTRICTYUDGE 2

DAVID ROGER
DISTRICT ATTORNEY

Deputy District Attorney
Nevadé

Bar #006163

5 PAWPDOCS\FORS1 1181116801 .doc
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NOED JUN 2 7 201
DISTRICT COURT o e
CLARK COUNTY, NEVADA
/98164203 - 2
NOED
Notice of Entry of Dsclsion and Order
BRENDAN J. NASBY, ™~ 1492500
T

vs. Case No: 98C154293.2

Dept No: XVIH

.

THE STATE OF NEVADA,

NOTICE OF ENTRY OF
DECISION AND ORDER

Respondent,

~

PLEASE TAKE NOTICE that on June 17, 2011, the court entered a decision or order in this matter, g

true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you

must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on June 27, 2011.

STEVEN D. GRIERSON, CLERK OF THE COURT

By:

Heather Ungermann, Deputy CIQS

CERTIFICATE OF MAILING

1 hereby certify that pn this 27 day of June 2011, I placed a copy of this Notice of Entry of Decision and

Order in:

The bin(s) located in the Office of the District Court Clerk of:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division

The United States mail addressed as follows:
Brendan Nasby # 63618

P.O. Box 1989

Ely, NV 89301

(“*9331}3§\0\k/\ \\AJ“\JPQJM\‘l--‘-

Heather Ungermﬁ’nn?’Dcpuh@crk
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ORDR FILED

DAVID ROGER

Clark County District Attorney il 7 ug i
Nevada Bar #002781
PAMELA WECKERLY .
Deputy Disrict Attomey Qb i ..
evada Bar CLER .
12,00 {,[ewis z?;]vemilc 20155 K OF THE COURT
as Vepas, Nevada -2212 p
(702) 671-2500 " futoezea-2 -

Finding of Fact and Conelusions of Law

Attorney for Plaintiff ' 1478415

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff,
i CASE NO: 98C154293.2
-.VS_ .
) DEPT NO: XVIIl
BRENDAN NASBY,
#1517690 g
Defendant. i
FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: May 11, 2011
TIME OF HEARING: 8:15 A.M.

THIS CAUSE having come on for hearing before the Honorable Douglas E. Smith,
District Judge, on the 11" day of May, 2011, the Petitioner nor defense counsel, Anthony P.
Sgro, being present, the Respondent being represented by DAVID ROGER, Distnct
Attorney, by and through JAY RAMAN, Deputy District Attorney, the Court having
considered the matter, including briefs, transcripts, no argument, and documents on file
herein, now therefore, the Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT

1. The State charged Brendan Nasby (“Defendant”™) by way of Information with
Count 1 — Conspiracy to Commit Murder (Felony — NRS 199.480, 200.010,
200.030) and Count 2 — Murder With Use of a Deadly Weapon (Open
Murder)(Felony — NRS 200.010, 200.030, 193.165). ,

5

PAWPDOCS\FORB) 1\81116801.doc
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10.
I

12.

A jury trial commenced on October 11, 1999. On October 19, 1999, the jury
returned with a verdict of guilty on both counts.

On November 29, 1999, Defendant was sentenced as to Count 1 — to a maximum
of onc hundred twenty (120) months, with a minimum parole eligibility of forty-
eight (48) months in the Nevada Department of Cormections ("NDC”); as to
Count 2 — to Life with the possibility of parole with a consecutive term of Life
with the possibility of parole.

Judgment of Conviction was entered on December 2, 1999.

Defendant filed a Notice of Appeal on December 14, 1999. The Nevada Supreme
Court affirmed Defendant’s conviction on February 7, 2001. Remittitur was
issued on March 6, 2001.

On February 1, 2002, Defendant filed a pro per Pctition for Writ of Habeas
Corpus (post-conviction). The State filed a Response on April 5, 2002. This
matter was never litigated.

On March 1, 2004, the district court set a new briefing schedule. Defendant filed
his Petition on November 17, 2004. On February 4, 2004, the State filed its
Opposition to Defendant’s Petition.

On November 9, 2005, an Evidentiary Hearing was held.

On March 27, 2006, the court denied Defendant’s Petition.

Defendant filed a Notice of Appeal on April 12, 2006.

The district court filed its Notice of Entry of Decision and Order on April 27,
2006. ‘

On May 24, 2006, Defendant filed a second Notice of Appeal. On June 8, 2007,
the Nevada Supreme Court affirmed the district court’s demial of Defendant’s

Petition. Remittitur was issued on July 13, 2007.

. Defendant filed a Second Petition for Writ of Habeas Corpus on February 18,

2011. The State filed a Response and Motion te Dismiss Defendant’s Second
Petition on April 8, 2011.

2 PAWPDOCS\FORS 1 1116801 doc
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14, Defendant’s Petition is procedurally time barred.

5. Defendant’s Petition is successive.

16. Defendant failed to establish goed cause for the delay in filing his post conviction
petition.

17. The State has pled laches and Defendant has not overcome the staturoty
presumption that his delay of more than five years in filing the instant Petition

has prejudiced the State.
CONCLUSIONS OF LAW

. NRS 34.726(1) states that “uniess there is good cause shown for delay, a petition that

challenges the validity of a judgment or sentence must be filed within one (1) year
after entry of the judgment of conviction or, if an appeal has been taken from the
judgment, within one (1) year after the Supreme Court issues its remittitur.”

(Emphasis added).

. “NRS 34.726(1) . . . evinces intolerance toward perpetual filing of petitions for relief,

which clogs the court system and undermines the finality of convictions.” Pellegrini

v. State, 117 Nev. 860, 875, 34 P.3d 519, 529 (2001).

. The “[a]pplication of the statutory procedural default rules to post-conviction habeas

petitions is mandatory.” State v. District Court (Riker), 121 Nev. 225, 331 112 P.3d

1070, 1074 (2005). Primarily, because the excessive number of habeas corpus
petitions that are filed years after conviction have placed an “unreasonable burden on

the criminal justice system.” 1d.

. The Nevada Supreme Court interprets NRS 34.726 very strictly. In Gonzales v. State,

118 Nev. 590, 53 P.3d 901, 902 (2002), the Nevada Supreme Court rejected a habeas

petition, pursuant to the mandatory provisions of NRS 34.726(1), that was filed a

mere two days late.

. NRS 34.810(2) provides as follows: “A second or successive petition must be

dismissed if the judge or justice determines that it fails to allege new or different

grounds for relief and that the prior determination was on the merits or, if new and

3 PAWPDOCS\EORS | 1181116801 .doc
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different grounds are alleged, the judge or justice finds that the failure of the
petitioner to assert those grounds in a prior petition constituted an abuse of the writ.”
As the Nevada Supreme Court noted in Evans v. State, 117 Nev. 609, 621-22, 29 P.3d
498, 507 (2001), “[a} court must dismiss a habeas petition if it presents claims that
either were or could have been presented in an earlier proceeding, unless the court
finds both cause for failing to present the claims earlier or for raising them again and
actual prejudice to the petitioner.” Lozada v. State, 110 Nev, 349, 358, 871 P.2d 944,
950 (1994); Pellegrini, 117 Nev. 860, 34 P.3d 519.

The Court went on to hold that “post-conviction habeas claims that are independent of

ineffective assistance claims and that could have been raised on direct appeal are
waived.” Evans, 117 Nev. at 621-22, 2% P.3d at 507.

In addition, meritless, successive and untimely petitions clog the court system and
undermine the finality of convictions, Lozada, 110 Nev. at 358, 871 P.2d at 950,
Dickerson v. State, 114 Nev, 1084, 967 P.2d 1132 (1998).

The Nevada Supreme Court has also stated, “[u]nlike initial petitions which certainly
require a careful review of the record, successive petitions may be dismissed based
solely on the face of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123,
129 (1995).

10.To establish good cause to cure procedural default, a defendant must demonstrate

11

some external impediment that prevented compliance with procedural rules.

Hathaway v, State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) citing Pellegrini v.
State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v. State, 110 Nev. 349,
353, 871 P.2d 944, 946 (1994).

.Such an external impediment could be “that the factual or legal basis for a claim was

not reasonably available to counsel, or that ‘some interference by officials’ made
compliance impracticable.” Hathaway, 119 Nev. at 252, 71 P.3d at 506; quoting
Murray v, Carrier, 477 U.S. 478, 488, 106 S.Ct. 2639, 2645 (1986).

12.The failure of counsel to inform the petitioner of his right to direct appeal, however,

4 PAWPDOCS\FORS! 1\811 16801.doc
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does not rise to good cause for overcoming the time bar. Dickerson v. State, 114 Nev.

1084, 976 P.2d 1132 (1998).

13. Any delay in the filing of a petition must not be the fault of the petitioner. NRS
34.726(1)a).

14.Lack of adequate legal resources in prison is not good cause to overcome procedural
bars. Phelps v. Director, Prisons, 104 Nev. 656, 660, 764 P.2d 1303, 1306 (1988).

15.Return from federal court to exhaust state remedies is not good cause {0 overcome

state procedural bars. Shumway v. Payne, 223 F.3d 982 (9" Cir. 2000).

16.NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an
order imposing a sentence of imprisonment or a decision on direct appeal of a
judgment of conviction and the filing of a petition challenging the validity of a
judgment of conviction...”

17. The Nevada Supreme Court observed in Groesbeck v. Warden, 100 Nev. 259, 679

P.2d 1268 (1984), that “petitions [] filed many years after conviction are an
unreasonable burden on the criminal justice system. The necessity for a workable
system dictates that there must exist a time when a criminal conviction is final.”
ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction
Relief shall be, and it is, hereby DENIED.
DATED this____/g:day of June, 2011.

A

DAVID ROGER
DISTRICT ATTORNEY

Deputy District Attomey
Nevada Bar #006163

5 PAWPDOCS\WORSITE 116801 doe
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LAS VEGAS METROPOLITAN P(&LIQE‘.DEPARTMENT
FORENSIC LABORATORY REPORT OF EXAMINATION

"NAME: BRENDAN, Nasby (suspect) CASE: 98 0717-0541
| BURNSIDE, Tommie {suspect) AGENCY: LVMPD
BURNSIDE, Jotee {suspect) ANALYSIS DATE: August 10, 1998
BEASLEY, Michael {victim) ' '
INCIDENT: Homicide BOOKED BY: Neil/5410
REQUESTED BY: Homicide/Thowsen

|, THOMAS A. WAHL, do hereby declare: SEP 1 4 1998

That 1 am a Criminalist employed by the Las Vegas Metropolitan Police Department;

That on October 14, 1996, | first qualified in the Eighth Judicial District Court of Clark County, Nevadé, as an expert
witness;

That | received evidence in the above case and completed an examination on the following items:

TAW 1 - Sealed manila envelope (pkg 1 of 2) booked by Neil contamlng

Iltem T - cigarette butt {(Winston brand} . e

Item 4 - cigarette butt {Winston brand) MA STATE'S o ICATION

Item 7 - cigarette butt {Winston brand). EXHIBIT %E EXHIBIT
TAW 2 - Sealed DNA Buccal Swab kit from Tommie Burnside, é F; %:

TAW 3 - Sealed DNA Buccal Swab kit from Jotee Burnside.
‘TAW 4 - Sealed DNA Buccal Swab kit from Brendan Nasby.

TAW 5 - Sealed DNA Buccal Swab kit from Michael Beasley.

CONCLUSION:

1. Human DNA was recovered from the three cigarette butts of TAW 1.
2. DNA typing results were inconclusive on two of the cigarette butts.
3. A DNA profile was obtained on the remaining cigarette butt.

Tommie Burnside, Jotee Burnside, Brendan Nasby, and Michael Beasley are g xcluge as the source of the DNA
recovered from this cigarette butz.

! returned the evidence to the vault.

| declare under penalty of perjury that the foregoing is true and correct.

Executed on: ,@eﬂi ”, Hq% @p\ﬂ\’\% a. MMQ

THOMAS A. WAHL, #5019

Criminalist |l

/ | - RLB pn o be Shs &,

Witneks
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT
FORENSIC LABORATQRY REPORT OF EXAMINATION

Yt =SUPPLEMENTAL®***
NAME:  DESKIN, Jeremiah (suspect) CASE: 98 0717-0541
BEASLEY, Michael {vietim) AGENCY: LVMPD
DATE: November 11, 1898
INCIDENT: Homicide BOOKED BY: Buczek
REQUESTED BY: Homicide/Buczek -

I, THOMAS A. WAHL, do hereby declare: NOV 1 6 1953

That | am a Criminalist employed by the Las Vegas Metropolitan Police Department;

That on October 14, 1996, I first qualitied in the Eighth Judiciat District Court of Clark County, Nevada, as an expert
witness;

That | received evidence in the above case and completed an examination on the following items:
TAW 6 - Sealed DNA Buccal Swab Kit from Jeremiah Deskin.

CONCLUSION:

1. Jeremiah Deskin is excluded as the source of the human DNA recovered from the Winston brand cigarette butt
(TAW?T item #4; previcusly examined - see report executed on Sept. 1, 1998},
| returned the evidence to the vault.
declare under penalty of perjury that the foregeing is true and correct.

Executed on:__Jpav’s ”—; 1998 M Q. ou}ﬁﬂ-o\

THOMAS A. WAHL, #5019

Criminalist Ul
Witness . V'
B - ATION
. STATES IF||z(>;<ﬁ|\4T||31T
EXHIBIT D
PRl 277 =ATAT WA A AT - Wesl = R RF’\R|—‘:|——VH
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BELL

X § hird Seét Ml b sl '®

s FILED
DISTRICT COURT

6 CLARK COIUINTY, NEVADA

7

8 | THE STATE OF NEVADA,

9 Plaintiff,
10 -vs- Case No. C154293C

! Dept. No. In
i1 § TOMMIE C. BURNSIDE, JR., Docket H
#1591598

12
13 Defendant.
14
15 JUDGMENT OF CONVICTION (PLEA)
16 WHEREAS, on the 10th day of December, 1998, the Defendant TOMMIE C.

17 | BURNSIDE, JR., appeared before the Court herein with his counsel and entered a plea of guilty
18 || to the crime(s) of ACCESSORY TO MURDER (Category C Felony), committed on the 17th
19 | day of July, 1998, in violation of NRS 195.030, 195.040, 200.010, 200.030 and

20 WHEREAS, thereafter on the 4th day of March, 1999, the Defendant being present in
21 || court with his counsel DAYVID FIEGLER, Special Public Defender, and FRANK JOHAN
COUMOU, Deputy District Attorney, also being present; the above entitled Court did adjudge
| the Defendant guilty thereof by reason of his plea of guilty and, in addition to the $25.00

| and a maximum term of Thirty-six (36)) months in the Nevada Department of Prisons with 139
days credit for time served.

MAR 12 1999
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I LA, 12/10/8 DISTRICT COURT

16|
17
18
19
20
21
22
23
24
25
26
27
28 |

§ 8:30 AM. CLARK COUMTY, NEVADA
PD/SPEC. PD
t THE STATE OF NEVADA,
Plaintiff,
-V§- , Case No. C154293C,D
Dept. No. 1II
| TOMMIE C. BURNSIDE, JR. #1591598, Docket E
JOTEE BURNSIDE,
Defendant.
INFORMATION

STATE OF NEVADA )
COUNTY OF CLARK ;ss:

STEWART L. BELL, District Attorney within and for the County of Clark, State of
Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That TOMMIE C. BURNSIDE, JR. and JOTEE BURNSIDE, the Defendant(s) above
named, having committed the crime of ACCESSORY TO MURDER (Felony - NRS 195.030,
195.040, 200.030, 200.010), on or about the 17th day of July, 1998, within the County of Clark,
State of Nevada, contrary to the form, force and effect of statutes in such cases made and
pro{/ided, and against the peace and dignity of the State of Nevada, Defendants did wilfully,
unlawfully, and feloniously harbor, conceal or aid BRENDAN JAMES NASBY, to-wit: by both
Defendants informing Las Vegas Metropolitan Police Department Detectives of a false version
of the facts leading to the death of Michael Beasley, and by stating that someone named
“Sugarbear” actually was the killer when knowing that that version was false, with intent that

the said BRENDAN JAMES NASBY might avoid or escape from arrest, trial, conviction or
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6661 & Z 834

O | & A

10 §

11

DISTRIC'T COURT
CLARK COUNTY, NEVADA

12§

13
14
15

16
17
18
19
20
21
22
23

25
26
27
28

THE STATE OF NEVADA,
Plaintiff,
-Vs- Case No. C154293D
' Dept. No. I
: JOTEE BURNSIDE, Docket E
Defendant.

| JUDGMENT OF CONVICTION (PLEA)
; WHEREAS, on the 10th day of December, 1998, the Defendant JOTEE BURNSIDE,
appeared before the Court herein with his counsel and entered a plea of guilty to the crime(s)
| of ACCESSORY TO MURDER (Category C Felony), committed on the 17th day of July, 1998,
in violation of NRS 195.030, 195.040, 200.010, 200.030 and

WHEREAS, thereafter on the 25th day of February, 1999, the Defendant being present
in court with his counsel HOWARD BROOKS, Public Defender, and FRANK JOHAN
COUMOU, Deputy District Attorney, also being present; the above entitled Court did adjudge
the Defendant guilty thereof by reason of his plea of guilty and, in addition to the $25.00
Administrative Assessment Fee, sentenced Defendant to a minimum term of Twelve (12) months

and a maximum term of Thirty (30) months 1n the Nevada Department of Prisons with 121 days
credit for time served.
i
"
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' LA, 121098 DISTRIC.T COURT

1 8:30 AM. CLARK COUNTY, NEVADA

PD/SPEC. PD
| THE STATE OF NEVADA,
Plaintiff,

-V§- Case No. (C154293C,D

| Dept. No. 1II
| TOMMIE C. BURNSIDE, JR. #1591598, Docket E

JOTEE BURNSIDE,

Defendant,
INFORMATION
STATE OF NEVADA
SS.
COUNTY OF CLARK

STEWART L. BELL, District Artormey within and for the County of Clark, State of
Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That TOMMIE C. BURNSIDE, JR. and JOTEE BURNSIDE, the Defendant(s) above
named, having commiitted the crime of ACCESSORY TO MURDER (Felony - NRS 195.030,
195.040, 200.030, 200.010). on or about the 1 7th day of July, 1998, within the County of Clark,
State of Nevada, contrary to the form, force and effect of statutes in such cases made and
provided, and against the peace and dignity of the State of Nevada, Defendants did wilfully,
unlawfully, and feloniously harbor, conceal or aid BRENDAN JAMES NASBY, to-wit; by both
Defendants informing Las Vegas Metropolitan Police Department Detectives of a false version
of the facts leading to the death of Michael Beasley, and by stating that someone named
“Sugarbear” actually was the killer when knowing that that version was false, with intent that

the said BRENDAN JAMES NASBY might avoid or escape from arrest, trial, conviction or
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CLARK COUNTY CORONER MEDICAL EXAMINER
1704 PINTO LANE
LAS VEGAS, NEVADA 89106

Case No. 98-32%7¢

AUTOPSY REPORT

PATHOLOGICAL EXAMINATION ON THE RODY

oF

MICHAEL L. BEASLEY

DIAGNOSES

Gunshot wound to tne head.

Gurnshot wound to the back into the chest, through and
through.

OPINION

It is my opinion that Michael L. Beasley died of gunshot wounds
(2) to the head and chest, homicide.

ok Nz O,

Robert A. Jordan, M.D., Deputy Medical Examiner

/ng

]

. DEFENDANT'S

i

MARKED FCR B% EXHIBIT
Defendent’s Pro § ,ﬂ?’ _ z;
\ (AT
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CLARK COUNTY CORONER MEDICAI EXAMINER
1704 PINTO LANE
LAS VEGAS, NEVADA B9106

July 18, 1998 Case No. 98-3679
POSTMORTEM EXAMINATION OF THE BODY OF

MIZAHEL L.

g1

EASL

1

I

PRESENT AT AUTOPSY: Detectives Thowsen, Buczek and Crime Scene
Analyst Norman, Las Vegas Metropolitan Police Department.

HISTORY: This 18-year-old bklack male was found 1lifeless
approximately 2.1 miles northwest of Alexander Road and Jensen
Street in the desert with multiple gunshot wounds.

AUTOPSY: The autcpsy 1s performed by Robert A. Jordan, M.D.,
Deputy Medical Examiner, at 1130 hours, 18 July 1998, at the Clark
County Morgue.

EXTERNAL EXAMINATION: The body is that of a well developed, well
nourished, adult black male measuring 74 inches in 1length and
weighing 163 pounds. Tne physical age appears compatible with the
chronologic age of 18 years. There is full body rigor. There are
signs of early decomposition characterized by multiple areas of
skin slip. The scalp is covered with short cropped black hair
which measures up teo 1/4 inch in length at the crown. The sclerae
are white. The pupils are round, regular and equal. The irides
are brown. The nasal bones are intact. Natural teeth in good
repair are present. A faint mustache 1is present. The neck is
long, thin and symmetrical. The neck veins are not distended. The
anteroposterior diameter of the thorax is within normal limits.
The intercostal spaces are not prominent. The abdomen is soft and
flat. A band of blackish discoloration is present at the level of
the umbilicus. The genitalia are normal male, circumcised type.
The lower extremities are symmetrical. There is no ankle edema. A
CCCME ID tag bearing the inscription John Doe, Case No. 98-3679,
is attached to the right great toe. The upper extremities are
symmetrical. There are no old or recent needle puncture marks in
the antecubital fossae or at the wrists. There are no abrasions,
lacerations or contusions o©of the hands, wrists or forearms.
Tattoos are present on the outer surface of the left shoulder,
outer surface of the left arm and outer surface of the right arm.
There is posterior, unfixed, faint, pink-purple lividity.

EVIDENCE OF RECENT MEDICAL/SURGICAL INTERVENTION: HNone.
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MICHEAEL L. BEASLEY Page 2 Case No. %&-3%7S
EVIDENCE OF RECENT TRAUMA: There is an entrance type gunshot
wound to the left supraorbital ridge located 1-1/4 inches above

the nasion and 2-1/4 inches to the left of the anterior midline.
The wound measures 1/4 inch in greatest width and is surroundsd by
a well defined, blackened, crusted abrasion collar measuring up to
1/1e inch in greatest width. There is no obvicus powder burning
or stippling. There is no corresponding exit.

There is an entrance gunshot wound on the upper back located 11
inches below the top of the head and 1 inch to the right of the

anterior midline. The wound measures 1/4 inch in greatest width
and 1s surrounded by a well defined circumferential abrasion
collar measuring up to 1/16 inch in width. There is no powder

burning or stippling.

There 1is a corresponding exit wound on the right upper chest
located 11 inches below the top ¢of the head and 2 inches to the
right of the anterior midline. The wound is somewhat elongated
and graze-like at the medial aspect measuring 1 inch in total
length. Tissue shreds protrude from the wound and edges are
blackened and dried.

X-RAY: Review of a single anteroposterior view of the skull
reveals tiny metallic <fragments extending from the 1left
supraorbital ridge toward the midline. Fragments of core and
jacket are present. A single anteroposterior view of the chest
reveals multiple tiny opaque fragments of metal in the region of
the medial aspect of the right clavicle.

INTERNAL EXAMINATION: The superficial abdominal fat measures 1/2
inch in thickness at the umbilicus. There is no free fluid within
the abdominal cavity, and the serosal surfaces are smooth and
glistening. The appendix is present at the tip of the cecum. The
diaphragm is 1intact. The right lung is displaced forward by
approximately 1 quart of fluid blood free in the right hemithorax.
There is a gunshot track through the right upper lobe of the lung
as well as through the right subclavian artery. A gunshot wound
is present through the medial portion of the first rib. The
sternum is intact. -

HEART: The heart weighs 360 grams and is covered with a thin
layer of transparent epicardium. The myocardium is uniformly red-
brown and soft. The ventricular chambers are empty. The valvular

measurements are within npormal limits. The coronary vessels are
normal in course, patency and distribution. The coronary ostia
are widely patent. The thoracic and abdominal aorta is
unremarkable,
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MICHAEL L. BEASLEY Page 3 Case No. 98-36789

LUNGS: Both lungs weigh together 820 grams. There is a through
and through gunshot traczk through the right upper lobe. The
surrounding parenchyma is hemorrhagic and friable. The remaining
pleural surfaces are pink-red to dark red-purple, smooth and the
interlobar fissures are well demarcated. On section, both organs
are well aerated and no free fluid exudes from the cut surface.
The mucesa of the zrachez and major brenchi is covered with a thin
layer o©f blood-tinged mucus. There 1s no opstruction. The
pulmonary vessels are unremarkable.

LIVER: The liver weighs 1650 grams and is red-brown. The capsule
is smooth. On section, the parenchyma is of similar coloration
and the lobular markings are indistinct. The gallbladder contains
15 milliliters of green, viscid bile. There are no calculi.

ADRENALS: Both adrenals consist of orange-brown cortices
surrounding gray-white medullae. There are no adenomas.

PANCREAS: The pancreas is of normal size and configuration. ©On
section, the parenchyma is lobular in appearance.

SPLEEN: The spleen weighs 140 grams and is purple. The capsule
is smooth. On section, the pulp is purple and the follicles are
indistinct.

GENITOURINARY TRACT: Both kidneys are similar in size and shape
and weigh totally 350 grams. Both organs are covered by a thin,
partially transparent capsule which strips with ease, revealing
smooth, dark red-brown parenchymal surfaces. On section, the
pelves are not dilated. The urinary bladder is empty. Both
testes are similar in size and shape and the tubules string with
normal elasticity.

GASTROINTESTINAL TRACT: The esophageal mucosa is gray and intact.
The stomach contains 200 milliliters of partially digested food
material. Rice and vegetable particles are recognized. The rugal
pattern is well preserved. There is no ulceration or hemorrhage.
The remainder of the tubular gastrointestinal tract, including the
duocdenum, jejunum, ileum, and large bowel are unremarkable.

ORGANS OF THE NECK: There 1s no perilaryngeal hemorrhage. The
hyoid bone and thyroid cartilage are intact. The tongue,
epiglottis, and vocal cords are intact and unremarkable.
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MICHAEL L. BEASLEY Page 4 Case No. 98-36785

HEAD: There 1s universal subarachnoid hemorrhage. The brain
welghs 1500 grams. Upon removal of the brain a gunshot track 1is
present through the left orbital plate extending pesteriorly along
the base of the brain tnhrough the left lobe of the cerebellum
macerating the adjacent brain stem. The gunshot track measures
approrimately 232/8 inch in width and the surrounding cortex 1is
hemorrhagic and friable. Multiple fragments of jacket and core
are recovered from the base of the skull as well as from ths
posterior dura. The vessels at the base are intact,. The
cerebrospinal fluid is grossly bloody.

DESCRIPTION OF INJURIES: A bullet entered the left side of the
head traveling from front to back and slightly left to right into
the brain, disintegrating and lodging in the posterior cranial
fossa. Multiple fragments of a medium caliber bullet are
recovered.

A bullet entered the back traveling from back to front in a
straight 1line into the chest, through the right 1lung and
subclavian artery to exit the front of the chest. WNo bullets are
recovered.
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4230 Burnham Ave., Sui* 750 O RENY, PO, LTS
Las Vegas, Nevada .19 Director of Toxicology

!“ cd ’“ * WK1V -1 3

AV QUi PATHOLOGISTS

, s LABORATORIES (702) 733-7866 { ..p No. 89109-004-011
PATIENT BEASLEY 98-367%: MICHAEL APL ROUTE SPCO0 1084
REFERRED BY CC CORONERS OFFICE PO55240
AGESSEX 18Y M ACCESSIONNO. 01733330 1704 PINTO LANE
COLLECTED 07/18/71998 11:30 MED. RECORDNO. 0006212692 LAS VEGAS. NV 87106
AECEVED ©7/19/1998 09:16 CHART NO.
ACoLOGY NO. 98-030644 SSNO.
TOXICOLOGY REPORT
TEST NAME - SPECIMEN :5
COMFREHENSIVE BLOOD SCREEN .
RESULTS: ETHANDL = NEGATIVE 'Aﬁ

‘ 98-07-24 14:
NO DRUGS IDENTIFIED IN BLOOD. 35 RCvD

THE FOLLOWING BLOOD SCREEN FOR ACIDIC. NEUTRAL AND BASIC DRUGS

INCLUDES BUT IS NOT LIMITED TO!

Anitriptyline Amphetamine Benzoylecgonine
Cocaine Codeine Desipramine
Diphenhydramine Hydrocodone Hydromorphone
Inipramnine Lidocaine Meperidine
Methadone & Metabs Methamphetamine Methaqualone
Morphine Nortriptytine Oxycodone

Pentazocine

Phencyclidine

Propoxyphene & Metabolites

Phenulpropanolamine

Acetaminophen Amobarbital " Barbital

But abarbital Butalbital Carbamazepine
Chlordiazepoxide Diazepanm Ethchlorvynol
Ethosuximide Glutethimide Mephobarbital
Meprobamate Methaqualone Methsuximide
Methyprylon Nordiazepan Pentobarbital
Phenobarbital Phenytoin Salicylate
Secobarbital Theophylline Valproic Acid

FORENSIC URINE DRUG SCREEN

RESULTS: NO DRUGS IDENTIFIED IN URINE.

THIS SPECIMEN HAS.BEEN SCREENED FOR THE FOLLOWING DRUGS:

‘Acetaminophen Amitriptyline Amobarbital
Amphetanine Barbital Benzoylecgonine
But.abarbitatl Butailbital _
Cannabincids (THC/Mari juana) Chlordiazepoxide
Cocaine Carbamazepine Desipramine

Di azepan Dihydromorphinone Diphenhydranmine
Ethehlorvynol Ethosuximide Glutethimide
Imipramine Lidocaine Meperidine
Mephobarbital Meprobamate Methadone & Metabolite
Methasaphetamine Methagualone Methsuximide
Morphine Methyprylon Nordiazepam
Nortriptyline Oxycodone Pentazoct
Pentobarbital Phencyclidine (PCP) Phenobarbital

RINTED DATE/TIME: 07/23/1998 05:03

{ CONT )

Page 1 OF FOR!NO.CI»-\‘\_'W,;%‘
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SN PATHOI () % 1 & Las Vegas, Nevada 93118 Jireclor ol ioxicoiogy
" lLLABORATORlES (o) 7. 66 ' CAP No. 89109-004-011
PATIENT BEASLEY 98-3679: MICHAEL APL ROUTE SPCO0 1084
REFERRED RY LC CORONERS OFFICE PQO33240
AGESEX 18Y M ACCESSIONND. Q1733330 1704 PINTO LANE
COUECTED ©07/18/71998 11:30 MED.RECORDNO. 00042124692 LAS VEGAS., NV 89106
RECEVED 07/1%9/1%98 09:16 CHART NO.
GCOLOGY N0, FE2-050644 $5 NO.
TOXICOLOGY REPORT
TEST NAME -~ SPECIMEN
Phernylpropanclamine Phenyteoin
Propoxyphene & Metabolite Saticylate
Secobarbital Theophylliine Valproic Acid

ANY OTHER DRUGS DR TOXINS DETECTED ARE ALLED INCLUDED IM THIS REFORT.

PRINTED DATE/TIME: 07/23/1993 05:03 Fage 2 oF rono crom .z
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‘age No. 98-03€679

REPORT OF INVESTIGATION
OFFICE OF THE (_JRONER MEDICAL EXAMINER, CLARK COUNTY, NEVADA
1704 Pinto Lane, Las Vegas, Nevada 85106

DECEDENT BEASLEY, MICHAEL LAMONT AXA DOE "POWER POLE #X40Status S DOB 01/21/1980
Regidence Address 3327 ALTA POINT, LAS VEGAS, NV

Tel No. (702} 648-2498 Deac: Sex M Race N Age 18 ss # Height 74.00
Wweight 163.00 Hair BLACK Eyes BROWN

Scare/Tattoos & Other identifying features

ULA: T ZONE, URA: CYN DROCP

Rigor Mortis FULL BODY Livor Mortis NOT PERCEPTIBLE Decompaaed? No
Clothing BLUE PANTS, BLUE SHORTS, MULTI-COLORED UNDERWEAR, WHITE SHIRT, WHITE SOCKS, BLACK & WHT
Drugs & Medications

UHENOWN

Occupation UNKNOWN Employed by UNKNOWN
Agency Reporting LVMPD Date & Time Reported 07/17/98 10:00
Location of bedy 2.1 MILES N/W OF ALEXANDER RD. AND JENSEN ST.
Type of Death v At Work: N

CIRCUMSTANCES DATE TIME

Reported to Agency by 07/17/98 07:45

Name & Address UNKNOWN PASSERBY

Laat Seen Alive by

Name & Address UNENOWN

Found Dead by 07/17/98 07:40

Name & Address UNEKNOWN PASSERBY

Pronounced Dead by 07/17/9%8 10:55

Name & Address JOHN L. STALLINGS, CCCME

Body Viawad by 07/17/98 10:55

Name & Address JOHN L. STALLINGS, CCCME

Identified by 07/18/98 08:30

How Identified POSTMORTEM PHOTOGRAPH

Rama & Address JAMES BPPS, UNCLE

Witnesaesa

Law Enforcement Agency LVMPD Event # 980717-0541

Officers DET. SGT. K. HEFNER, DET. T. THOWSEN, DET. BUCZEX,
CSA A. CABRALES, CsA. J. SAMS, CsSA. K. NEIL
Property Recelipt # 056820
In Custody of ALL PROPERTY LEFT W/ BODY & SEALED W/ SEAL #857182
COSTODY OF BODY: Removed by DESERT Te CCCME
Driver C. ARENCIBIA
Assisted by A.J. JONES
Requested by PER ROTATION

DEATH HOTIFICATION

N.O.K. VELMA BEASLEY Relationship MOTHER
Address 8519 S. MAIN S5T., #2, LOS ANGELES, CA 90003 Tal No. (213) 9571-6588
Other #1 Relationship

Address Tel No.

Other #2 Relationship

Address Tel No.

Means CONTACTED V. BEASLEY BY TELEPHONE AT HER RESIDENCE

Notification Made by JOHN L. STALLINGS, CCCMB : Date 07/17/98 Time 16:00
VEEICULAR DEATHS: Deceased was S8eat Location

vehicle Lic No State

Accident location Date Time ?_,
SAFETY BEQUIPMENT USED: Seat belt point Air bag Other y
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CLARK COUNTY CORONER MEDICAL EXAMINER
1704 PINTO LANE
LAS VEGAS, NEVADA 89106

NAME BEASLEY, MICHAEL L. AGE 18 DATE 07/17/98 CASE §# 98-03679

Today, 07/17/98, at approximately 1000 hours I received a call of
a reported homicide death that was located approximately 2.1 miles
Northwest of Alexander Road and Jensen Street in the desert. Las
Vegas Metropolitan Police Department (LVMPD) Homicide Detective
Sgt. K. Hefner reported the death. I responded at approximately
1010 hours.

Upon my arrival at approximately 1050 hours, I viewed a Negro male
lying supine on the ground at that location in the desert. I
found no 1life signs and trauma was noted in the form of
penetrating wounds on the right side of his neck, bottom hair line
of his left eyebrow and just to the right of his midline back
between his shoulder blades. He was hot to the touch and full
body rigor was present. Lividity was not perceptible. He was
fully clothed and I pronounced death at 1055 hours.

I spoke with LVMPD Homicide Detective T. Thowsen and he related
the following information to me. At approximately 0745 hours
today LVMPD received an anonymas telephone call from an unknown
person stating that he was in the area of where the decedent was
found, jogging and running with his dog. He located the body and
stated it appeared the decedent had been shot several times.

LVMPD responded to the area and located the decedent. LVMPD
Homicide Division was contacted. No paramedics responded to the
scene.

One spent projectile was located between the decedent’s skin and
his shirt on the right side of his body near his neck area. There
were several spent casings that were being impounded by LVMPD
Crime Scene Analyst (CSA) that were processing the scene.

No identification was located on or near the decedent.

The decedent was wrapped in a new sheet that had been provided by
the LVMPD Crime Scene Analyst (CSA) at the scene. He was then
placed into a body bag and the body bag was sealed with Coroner
Seal #857182.

The decedent was removed and transported to the Clark County
Coroner/ Medical Examiner’s Office (CCCME) by Desert Memorial

Continued:
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CLARK COUNTY CCRONER MEDICAL EXAMINER
1704 PINTO LANE
LAS VEGAS, NEVADA 89106

NAME BEASLEY, MICHAEL L. AGE 18 DATE 07/17/98 CASE # 98-03679

Continued Page Two:

Mortuary, per rotation. We left thé scene at approximately 1125
hours and arrived at CCCME at approximately 1200 hours.

All property was left with the decedent and he was sealed in a
body bag per Property Receipt #056820.

LVMPD Event #980717-0541.

EXAMINING PHEYSICIAN JORDAN AUTOPSY YES VIEW NO

) O//ﬁaw

JOHN L. STALLINGS —HCORONER INVESTIGATOR
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CERTIFICATE OF CUSTODIAN OF RECORDS

{NRS 52.260)
State of Nevada )
} ss=.
County of Clark )

1

NOW COMES @C‘(.Lﬁ'ﬂ(—(b WLMJZ/M ., who after first
being duly sworn deposes and says:
l. That the deponent is the 0ffice Specialigt of the Clark

County Coroner-Medical Examiner’s Office and in her capacity as

Office Specialist 4is a custodian of the records of the

Administrative Division of t