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of surgery.

Q. Bnd are there studies out there that
argue otherwise?

A. Sure, There are studies out there that
receive the value of discography in the assessment
of patients, but that is the nature of science and
medicine in that there are differences of opinions
and matters of discussion, which are healthy to a
great degree in providing their quality of care for
patients, but nonetheless, discography, despite the
fact that there are articles that show that
discography is not useful.

If there is enough evidence in articles
that show it is useful, such as it is endorsed by
the North American Spine Society, The Internation
Spine Injection Society, which are probably the more
sophistical spinal organizations in the country.

The numbers of which include most fellowship trained
spinal surgeons, whether they are orthpopedic or
neurosurgeons. So the general policy of these major
organizations is to include discography in our
assessment of patients when necessary.

Q. And does NASS endorse cervical dystrophy

as well as lumbar?

A. Well, 1 believe it endorses discography.
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1 cannot tell] you whether they separate cervical

frem lumbar, but just as 1 mentioned, at least in my

practice and in many practices, cervical discogr aphy

is not used as commonly as lumbar discography is,

but in selected cases, it can be a helpful

additional tool.

Q. Did you see the post discography CT scan?

A. 1 have a report of the post discography

€T scan here, and 1 may very well have seen the
scan, buvt 1 do not have a reference to that

specifically in my notes.

Q. Well, from what you see in the report,

can those conditions be caused by something other

than a car accident?

A. Yes, they can.
Q. lLet's go to your final visit, which I
think was the first visit after the discogram. What

were your impressions at that September 200B visit

with the plaintiff?

A. Well, I recall this gentleman at that

time and again, he was a fellow who was having a lot

of pain. He was exceptionally frustrated, as 1
recall, with pain in the back of his head, the left
side of his neck, and the left shoulder blade area,

and 1 reviewed the results of the studies with him.
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His pathology, and the options of care and treatment

and the risks and benefits of surgery, the options

of surgical treatment. My concern that perhaps
surgery would not necessarily relieve his
symptomatology and issues that he should take into
consideration prior to consenting to having surgery,
My recollection of him was that he was
very anxious to get something done and to get this

pain behind him, but my concern was that his

expectations for surgery were perhaps beyond what

would possibly be able to be provided for him, s0 1

remember having quite a lengthy discussion with him
as it related to his pathology and ouptions éf care,
but 1 did discuss with him the possibility of
surgery at this time given the persistence of his

symptoms despite a multitude of injection treatments

not only in our facility here with Dr. Rosler, but

elsewhere prior to coming here and the techniques of

surgery and the rationale for surgery that we would

consider.

As 1 recall, he was a pretty bright
fellow, and he seemed to understand all of those
issues. And 1 talked to him about a fusion surgery,

1 also talked to him about microforaminotomy ar ound

the left side or the C-4 or C-5 nerve root and asked
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him to consider those issues a8s an option of care,

hecause he obviously did not seem to be getting

better.

Q. 1f you were to have done surgery on the
plaintiff -- you have not: right?

A, That is correct.

Q. -- would you have started with the

microforaminotomy or gone straight for the fusion?

A. Well, I don't know what the answer to
that is right now. I think I discussed a
microforaminetomy with him in an effort to preserve
and maintain his motion, but my concern would be
that he would have residual problems with the

microforaminotomy, because of the facet hypertraphy
and potential for microinstability, especially since
he had a history of some potential subtle
subluxation in the C4-5 area based on my
recollection, but if he told me that, Look, if X
would like to preserve my motion and not have a
fusion, but I would send -~ and 1 really want to
have something beyond all of the injections that I
have had, 1 would offer him a microforaminotomy in
the hopes that it would improve his condition
satisfactorily with the understanding that he would

possibly succumb te a fusion.
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But if ] were to have a choice to choose
which operation 1 would more strongly recommend for
him, 1 would probably feel more secure that the
fusion would give him more reliably satisfactory
relief of symptoms.

Q. You usecd the phrase "would send."
Describe the plaintiff's limitations at that time?

MR. PALERMO: Objection as to the form.

THE WITNESS: 1 cannot describe to you
what his limitations were other than tell you that
by determining by the term "would send,” T mean he
is expressing frustration that he is having ongoing
pain despite all of the treatments that he has
undergone to that point, which would have included
all of the normal and usual nonsurgical modalities
that we usually recommend with his therapy and
medications and injections periodically.

BY MR. ROGERS:

Q. Was his pain consistent throughout the
time that you treated him or did it get worse? This

goes from March to September.

A. I think it wWas consistent., 1 was always

impressed that he seemed to be in quite a bit of
pain, and I remember him to be a fairly athletic

well-built gentleman, if I recall him correctly.
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Q. I'm almost done here. Let me look
through my notes.

MR. RQOGERS: Lezt's go off the record.
{0ff the record.)}
BY MR. ROGERS:

Q. Dector, while 1 look through my notes, 1
will have you read through the independent medical
examination report of Dave Fish, M.D. and provide
your opinion regarding his report.

A. Well, would you like me to comment on it?

Q. Please.

A. First of all, 1 don't know David Fish.

He is obviously a physiatrist and physical medicine
and rehabilitation doctor at my original alma mater
of UCLA, obvicusly. And he has quite a lengthy
commentary here, which I think outlines the fact
that Mr. Simao continues to complain of headaches
and neck pain.

So fay as I can see without dissectimg it
further, he, in summary, feels that the patient had
a cervical whiplash syndrome as it related to a
motor vehicle accident of April 15th, 2006, which 1
believe is the accident that we're talking about
that concerns you: is that right?

Q. Yes.
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A. Is and feels that those symptoms have

somehow resclved, but he has ongeing migraine
headaches, degenerative cervical spine disease, left

shoulder subacromial bursitis, and mycofascial pain
syndrome, which all of those he feels, in his
opinion, are unrelated to the motor vehicle

accident.

And with all due respect, I don't think
it is that simple to separsate everything, so to
speak. The question is what is cervical whiplash
syndrome and how do you know when and if it was
resolved? 1 think that Dr. Fish concedes that the
man was injured on April 15th, 2006 by agreeing that
he had a cervical whiplash syndrome.

"Whiplash" is somewhat of a colleguial
term, but has come to implied patients who have some

type of extension-flexion injury tec the neck, and
result of pain is symptomatology, but it can
encompass s0 much more in the sense that we are all
familiar with the fact that patients in their middle
ages have some degenerative pathology in their mneck.
Most patients do. Most of the time it is not
symptomatic. Sometimes it is symptomatic.

Sometimes cervical disc degenerative pathology

becomes symptomatic spontaneocusly, as you well know,
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patients that are much easier for us to treat

because we do -not have to set and render opinions

about causation. But many times, a traumatic event

such as a whiplash injury as Dr. Fish as has

deacribed, suggests an injury to a patient's neck

and can cause precipitation of cervical
radiculgopathy or cervical facet inflammation or

cervical root inflammaticn in pain that upon a

sophisticated diagnostic workup we can isolate to

specific cervical disc or facet pathology, which we

did in the case of Mr. Simao.

And 1 would say that that Dr. Fish has a

different specialty whereby his training, educat ion,

and approach to patients is to treat myofascial pain
through a conservative medical modalities of care,

recommendations for therapy, antiinflammatories and

things like that, which is perfectly reasonable and

there is a role for doctors such as that, but he is

not a spinal surgeon, and he does not evaluate
patients in a surgically diagnostic way to try To
isolate a problem that we might correct and fix,

which is how we might approach our patients. And in

some cases we can successfully do thatr. We cannot

do it successfully in every case, but in some cases
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we can, so it is a different approach, but I have
nothing negative to comment upon regarding

Dr. Fish's commentary, but other than he has thr ee
or four pages of comments about the fact that the
patient still has some pain and he has some
degeneralive things going on and he had whiplash
syndrome, but in Dr. Fish's opinion that was
resolved at some point, even though he still has

ongoing pain.

1s there something else 1 should mention?

Q. Or address?

A. Or address specifically that 1 can help
you with?
You know we have exceeded your one-hour

time. If you want to go a little longer, you may as

well at this point.

Q. Dr. Fish comments on video surveillance
done in July of 200B right around the time of the
discography and comments that there were no deficits
of function or restrictions or limitations of work,

Is that consistent with the way plaintiff
was presenting in your office at that same time?

MR. PALERMC: 1 will object as to fozrm,

Vague and ambiguous.

THE WITHNESS: Well, let me read the
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sentence here.
BY MR. ROGERS:

0. Sure,

A. The video observations further support my

initial medical opinien that the motor vehicle
accident caused only & whiplash injury, which fully
recovered within 8 few months. There are no

deficits of function or restrictions or limitations
of work that can be seen three years after the motor
vehicle accident. This would indicate that no
further workup or treatment options are needed since

Mr. Simao has fully recovered.

Se Pbr. Fish has just stated that because
he has seen Mr. Simao going back to wark, working,
remaining gainfully employed, supporting his family
and doing what he needs to do and he cannot see that
the patient has a neurological deficit, which he
does not, and 98 percent of patients who have

cervical disc pathology do not have over observable

neurclogical deficits.

But because he can see him going back to
work and he cannot see that the patient has a
neurological deficit that because of that he is
fully recovered and no further workup ar treatment

is required, 1 find that to be frankly a little birt,
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let's say, overly simplistic and contradictory, in
fact, because at the same time that he states that
in his ultimate opinion of Mr. Simao, he stated that
the patient has a variety of symptoms, which
includes a myofascial pain syndrome, degenerative
rervical spine disedse, migraine headaches, and 1left
shoulder subacromial bursitis.

S50 what he is saying, he does nat hawve
any of that either according te this sentence.
Dr. Fish has an interesting three or four page
dissertation with several paragraphs outlining what
1 see is basically a fellow who still has ongoing
pain. 1t is just that Dr. Fish has elected now to
assign the same pain that he had all to myofascial
pain and say yes, he had whiplash but that stopped
after this arbitrary period of time and now it 4is
not whiplash anymore, Now it is all pain, and I
will go ahead and continue to treat it, in fact, and
why don't 1 just treat it for the next several years
with physical therapy, and medications, and
antiinflammatories, even though 1 know he is not the
treating physician, but this would be an approach of
a physician in his specialty, that the whiplash

injury stopped and now it is all myofascial pain.

Well, myocfascial pain is a result of the whiplash,

CAMEOQO KAYSER & ASSOCIATES - (702} 655-5082

003330

1003330

003330



TEEEO00

10
11
12
13
14
15
16
17
iB
19
20
21
22
23
24

25

43

and the "whiplash™ is just a mechanism of injury,

frankly, and it is a colloquial term to describe

what is5 an extension-flexion mechanism usually.

And the gquestion is what happened dur ing

that traumatic event to the patients structurally

that resulted in the precipitation of symploms bhat

perhaps did not exist, which we are assuming it did

not exist, because as far as 1 know, they did not

exlist beforehand from the history that 1 have been

provided,

Well, we have to investigate that. Well,

hopefully, the symptoms will just resolve in a few

months with therapy, et cetera. No, we do not need

to go through a more sophisticated workup, but if
they d¢ not and did not, such as they did not, in
the case of Mr. Simso, two to three years after his
injury and he presents to a specialis; such as
myself, we will take the time to look at his
condition more seriously and more analytically and
proceed to a more site specific diagnostic workup

which we did, and we isolated left-sided C3-4, Ci4-5%5

facet tropism, facet hypertrophy, and cervical disc

root irritation at those same levels, so we actually

did a combination of a facet nerve root and disc

pathology all at the same two levels, which 1 think
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is and was the cause of his symptoms, and it is not
unreasonable, and 1 agreed myself to consider

surgery to help him so long as this person and
patient was completely cognizant, understanding, and
accepting of the risks and benefits of surgery. And

1 recall having a chat with him on September Znd,
and in absolutely no way 1 would have encouraged him

to have surgery. I agreed to perform surgery

because of the frustration that 1 appreciated in his

presentation because of his ongoing symptoms, but I

clearly recall going through the risks with him so
he fully understood them and given the fact that he

did not have surgery with me -- 1'm not sure if he

had surgery. 1 might even have frightened him from

having surgery, and he may have elected to try to

live with his symptoms, but that is his prerogative.

Q. You mentioned that Dr. Fish cut off his

treatment, 1 think, where it is in an arbitrary

time. What was the time and what was arbitrary

about it?

A. Well, I did not say that Dr. Fish "cut

off” his treatment. 1 don't think 1 used that term.

1 believe that 1 stated that Dr. Fish concedes that

the patient had a whiplash injury, but feels that it

ended at a specific arbitrary time that he assigned,
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and 1'm not sure when that was.

MR. PALERMO: 1 think for the record, he
says May of 2005 at the end of the report.

BY MR. ROGERS:

Q. What is arbitrary about the guestion?

A. Well, my guestion is how do you detexmine
a date when the whiplash injury ended and the
myofascial symptoms now continued relating to a
preexisting prokblem. 1 do not perscnally know how
you determine that or I would be curiocus now as

to
how Dr. Fish determined that.

Q. Well, what I want to know is why you
assigned the word "arbitrary” to it? Do you know
what was goiﬁg on in May of 20057

A. No. 1'm stating that 1 do not quite

understand how Dr. Fish determined that the whiplash

injury stopped at a certain point. 1 don't

understand how you can make that determination. And

by that 1 mean he determined an arbitrary time where

he said, QOkay. Now it is stopped.

You have to understand 1 only read this

here right in fronmt of me. You have not given me

the opportunity to really look at it for 30 minutes

or so to really go through it.

From what 1 can ascertain briefly having
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things,

read this, is that the gentleman had a whiplash

injury, but the whiplash injury symptoms stopped at

8 certain point, but he still has a2 problem and now

we have whiplash and now it is myofascial pain. is

that correct or am ] missing something here?

Q. I1'm asking for your interpretation.
A That is my interpretation.

0. Or your opinion of it?

.

That is my opinion of the interpretat ion.
That is my interpretation of the opinion or vice

versa.

MR. PALERMO: Your interpretation of his

opinion.
THE WITNESS: I'm not being overcritical
of Dr. Fish. He is a physical medicine

rehabilitation doctor. He has a certain approach to

but I don't entirely agree with some of his

comments.
BY MR. ROGERS:

Q. Now, Jef{ Long, M.D., has also been
identified as an expert in this case, and he

performed an independent medical examination.

Do
you know him?
A. I know of him, yes.
Q. What is your professional opinion of him?
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A. 1 have a good professional opinicn of 3]l

of the physicians at UCLA. 1 went to¢ medical schood

there, so0 1 certainly would not say anything
anything negative about him or Dr. Fish.
(0ff the record.)

BY MR. ROGERS:

Q. In your opinhion, is there any correlation
between the severity of 2 motor vehicle accident and
the likelihood of cervical disc injury?

MR. PALERMO: Objection to form.

THE WITNESS: I think that is overly
simplistic, 1 would say thexe is a correlation
between the severity of a motor vehicle accident and
injury, pericd.

For instance, if you are in a car, and
you are in a catastrophic accident or you roll the

car six times on the freeway and hit the center

median, the chances of you being injured are pretty

good. The chances of you surviving meay not be so
geod. 1t could be potentially a fatal accident, but
I cannot tell you that 1 believe that there is any
correlation within the category of accidents which
are, in general, considered minor or moderate, the

rear-end type collisions and this and that where 1

see patients who are involved in fairly significant
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accidents sometimes having taken calls at the trauma

center many times, they have no significant upper

and back problems, but then we see patients who are
in a rear-end type collision where there is no or

little damage to them, so to speak, to the vehicle,

but the patients are significantly injured. They

have significant cervical disc pathology or lumbdar
disc pathology that reguires treatment, and it is a

problem, sc I do not think you can correlate, for

instance, the degree of damage to the injury with
degree of injury.

BY MR. ROGERS:

Q. With the li%elihecod of injury, you mean?
A, With the degree or even the likelihood of
injury, and I can tell you that simply based on my

experience as a practicing physician and clinicaan

for 15 years and 2lso based on my own perscnal
experience having been in a car that was stationary,

rear-ended by another vehicle with my children 1in
it, and it was a tremendously traumatic experiemnce,

shocking to feel, you know, with developed some neck

pain, et cetera, and obviously 1 am fine.
Surprisingly, 1 walked out of the vehicle, my
child's car seat was knocked out of the seat and the

rear-end of this Mercedes M Class was completely

003336
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normal. The front-end bumper of the c¢ar behind wus
had fallen off, but the rear-end bumper of this

fiberglass thing had a little scratch on it. Now,

the car behind us, his bumper was on the floor,. 50
one can say, Hey, there was no damage to our
vehicle. Well, I know how much of what 1 felt and
obviously none of us were sericusly injured, but 1

can see heow patients are really injured in these

type of injuries.

It is not unreasonable that a patient is

injured in a rear-end type of collision. A whiplash

where a patient's neck goes back and forth does not

necessarily mean that it is soft tissue injury for a
few weeks. Sometimes people have serious problems

on anh ongoing basis that they require treatment for

and each case is individualized, and you have to

take it case by case. Certainly, I believe people

can be injured even relatively in minor appearing

accidents.

Q. To state that succinctly then, is it your

testimony that there is no correlation between the
likelihoocd of injury and the severity of the

accident when it comes to low impact accidents?

A 1 do not think I can simply state that.

I can simply tell you what my experience has been
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and you can kind of take it from there,
Q. You did mention, though, in that

statement that youv can see how sSomeone ¢ah sustain a

whiplash injury. And by that you mean hyperflexion

and extension injury; right?
A Well, I am not Ssurec --

Q. That is the mechanism that is

hyperflexion or extension.

A, Well, extension, flexion, if a patient --

1 believe that whiplash type of injury, so to speak,

as Dr. Fish has described injury with Mr. Simao, I

am pot necessarily simply always soft tissue
injuries that the problems of which resolve are
stepped at a certain time or date after the time of
the injury.

Q. At this point, though, I'm not talking

about the assessment or the diasgnosis, rather the

mechanism. What 1 mean is if someone is geing to

injure their neck, it is because of the motion that

their neck experiences; is that right?
MR. PALERMO: 1 will obiject as to form.
THE WITNESS: It can be hecause of a
variety of reasons, but it is certainly the rapid
motion in a patient that is not prepared to protect

for that type of motion can result in a disc injury,
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nerve root irritation inflammation around a facet,

absolutely.

BY MR. ROGERS:

Q. And so if there is a headrest or
something behind your head, that prevents an over

flexion or extension?

A. There is no doubt about it. Since the
advent of headrests in motor vehicle accidents, we
have seen a reduction in serious cervical spinal
cord injuries. The number of guadriplegics in the
hospital is significantly less since the advent of
headrests on motor vehicle automobiles.

MR. ROGERS: I think 1 am done,.
EXAMINATION
BY MR. PALERMO:

Q. 1 have a clarification guestion. 1 think
when you read your history, you explained in this
case there was a so0lid cage behind the plaintiff in
that and during the accident eventually he ends up
hitting his head on the solid cage behind him.
Could that mechanism of injury cause the injuries
that the plaintiff is complaining of?

MR. ROGERS: Objection. Vague and

ambiguous.

Go ahead, Doctor.
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THE WITNESS: Well, certainly, if he hit
his head on something, it could have contributed to
his current condition and injuries.

MR. PALERMO: No further questions.

{Thereupon the taking of the depositi on

was concluded at 7:40 p.m.)}
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That 1 thereafter transcribed my said
shorthand notes into typewriting and that the
typewritten transcript of said deposition is a
complete, true, and accurate transcription of said
shorthand notes taken down at said time.

I further declare that 1 am not a
relative or employee of any party involved in said

action, nor a person financially interested in the
action.

Dated at Las Vegas, Nevada this 25th
day of April, 2009.

Eiﬁﬁﬁ‘f"ﬁ@?ﬁﬁ?"aﬁ-ﬁafsaﬁ

CAMEQ KAYSER & ASSOCIATES - (702) 655-5092
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independent Medical Evaluation and Record Review
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DATE OF REVIEW: 02/10/2009

RE: SIMAQ, William

AGE: 45 cunenily; 42 al the time of the motor vehicle accidem
DATE OF INJURY: 04/15/2005

To Whom this May Concern:

] was asked by the law offices of Rogers, Mastrangelo, Carvalho and Mitchell to review the medical
records and physically examine William Simao. Below is my review of the medical records and physical
examination. } was also asked to give my opinions, based on these records, as 10 assessmeni of medical
damages caused by the accident, causation, Ruture care needs, necessity for reatment, and overal)
recommendations. ANl of my opinions below are based on a reasonable degree of medical probability.

I am currently full time faculty member at UCLA Medical Center. My position is Director of Physiatry

and Interventional Pain Managemeni at the UCLA Spine Center. | am board certified in Physiatry and
Pain Management. 1 have provided by CV.

RECORDS REVIEWED:

Traffic Accident Repont

Southwest Medical Associates
Steinberg Diagnostic Medical Imaging
Desert Valley Therapy

Nevada orthopedic and Spine Center
Las Vegas Surgery Center '
Medical District Surgery Center
University Medical Center

. Navada Spine Chinic

10. Center for Spine and Spinal Surgery
11. Newport MR}

Wwee o N
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DEPARTMENT OF ORTHOP AEDIC SURGERY
Physca) Medicing and Rehabsfnsion

UCLA Schoo! of Medicine
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Tower Building. Room 715
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12. Las Vegas Radiology

}3. Nevada Anestheisa Cond.
4. Video Surveillance 1:13:29
15. Video Surveillance 0:35:26

CHIEF COMPLAINT: Lefi-sided head, neck and shoulder pain.

HISTORY OF PRESENT ILLNESS:

Mr. William Simao is a 45 year old who was involved in an MVA on Apri 15, 2005. According 1o the
traffic accident repont, he was slowing down to a stop for upcoming highway congestion when the car
behind him collided with the rear-end of his van. No air bags were deployed. He informs me that he was
in his work truck, which had a steel cage behind the driver’s seal and at the time of impact he hit the back
of his head on the cage. He had no loss of consciousness. Paramedics presented 1o the scene however,
Mi. Simao refused any evaluation or reatmeni. Both vehicles were able to drive away from the accident.
Re reports that he did go 1o an Urgent Care later that afiernoon, as he began 1o have neck and lefi clbow
pain. X-rays were done not demonstrating any acute trauma and he was discharged home from the Urgent
Care. He went 10 a follow up appointment 2 weeks later and there were no focal neurological deficils
noted in the report. Also, he had no complaints of neck pain at this follow up appoinument or his next
appoiniment on May 12, 2005, bul complaints of blurred vision, dizziness, and headaches.

He reports loday that his neck pain persisted and he underwent intermifient conservative treatment since
then including cervical epidural injections. He reports that the epidurals gave him less than four weeks of
improvement after each injection. He informs me that his physician has advised him thet surgery is a
viable option 1o control his symptoms. He states that he is planning on having surgery soon.

Today, he repons baving symptoms on the left side of his face and head. He also reports having lefi
shoulder pain. The pain that he descnbes is rated 7/10. He reports it to be a stabbing, deep pressure,
tightness-type pain for which he fecls that movement or cenain positions worsen the symptoms. He does
report that it is somewhat better afier the injections. Mr. Simao also reports that the pain does not limit
him in that he is able to do all the activities thet he was doing prior lo the MVA of April 15, 2005,

M1. Simao reports having a significant history of migraine headaches. He informs me that he had been
ireated by ncurology and tried abortive therapies in the past before the MV A, but he has not tried these
type of medications since the MVA_. However, he did complain of headaches direcily after the MVA for
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which imaging studies of the brain were performed and niled out possible intracranial lesions. He
continues 10 complain of migraines one to {wo times per week that can be severe with a pain level of

10/10 at times. He describes the migraine headaches as pain around the eye and into the head on the Icfi
side.

PAST SURGICAL HISTORY: None.

ALLERGIES: Penicillin.

PAST MEDICAL HISTORY: High blood pressure, high cholesterol, and neck pain.

CURRENT MEDICATIONS: Enalapril and Lovastatin.

FAMILY HISTORY: He denicd anhritis, diabetes, bone disease, cancer and heant disease.  Father, age
70, is healthy; mother is deceased al age 56,

SOCIAL HISTORY:

He reports that he is the owner of a floor care company that polishes floors. He had been the manages of
the same company before the motor vehicle accident and recenily took over ownership of the company.
He informs me that he did not 1ake off much time from work since the motor vehicle accident. He has
1wo employees. Al work he is required 10 do some of the manual activities, which include polishing. The
polisher weighs up to 40 pounds, which he loads in and ocut of a company truck. He tells me that he was

never given any restrictions from his treating physicians. There are no changes in his work patiems that
he describes, although he will give others jobs if he is not feeling well.

He reports thal he does not work out in 3 pym. He has two children at home, ages 20 and 24, and a wife.
There are stairs to get ino his house. He denies alcohol use. He does smoke one pack of cigarettes a day.

He can walk without a cane. He can dress himself. He can drive his car independently, but he cannot
sleep at night without pain.

REVIEW OF SYSTEMS:

M. Simao reports headaches, muscle pain and poor sleep. Otherwise, the patient denies problems with
his eyes, skin, ears, penitourinary, respiratory, anemia, bleeding, bruising, depression, nervous
breakdown, hallucinations, abnormal growth, goiter, heat/cold inolerance, palpitations, chest pein, leg

swelling, fevers, chills, weight loss, nausea, vomiting, dermatitis, hay fever, appetite changes. jaundice,
and hemorrhoids.
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PAST ACCIDENT HISTORY:

He reports a motor vehicle accident with a molorcycle one year prior to the April 2005 MVA.. Since the

motor vehicle accident, he feels he has had more headaches and migraines, which were initially diagnosed
ien years ago.

PHYSICAL EXAMINATION:

Gencral: The patient 1s well developed, well nourished, in no acute distress; alent and oriented x 4 with
. appropriate mood and affect.

Lymphatic: There are no enlarged cervical or inguinal lymph nodes.

Spine: The cervical area is symmetric withou! kyphosis or scoliosis. No palpable masses and no
complaints of significant muscle tendemess, or point iendemess slong the spine. Complains of mild

discomfort with Spwling’s test; into left shoulder. Leg length discrepancy not noted. Range of motion
normal in all planes of the cervical and lumbar spine.

Upper Extremities: Lefi shoulder evaluation: 1mpingement signs, Hawkins, and Neer's reportedly
produce painto the lefil shoulder region. Palpation lenderness is noted at the subscapularis, semispinalis

capitis, trapezius and levator scapulae on palpation, which reproduces the patient’s typical pain on a day-
10-day basis.

Skin: Without lesion, rash, or scar at the neck or trunk. No lesions of the hands or feet.

Neurological: Normal gait without assistive device or brace. Patient is able to walk on toes and heels
without difficuliy. Coordination is intact, Sensory is intact to light touch, cold, and pinprick in the upper
extremitics. Motor exam is 5/5 in the bilateral upper extremities. Reflexes are symmetric at 2+ in the

upper extremitics. No Hoffmann's or Babinski’s. Muscle tone is normal without clonus or muscle
atrophy. Upper extremity Tinel, Phalen, Roos, and Spurling tests were normal.

Extremities: Pulses intact distally with no cyanosis, clubbing, or edema.

IMAGING AND WORK UP:
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CT of the BRAIN 5/13/05 showed by report, but actua) images were not reviewed by me personally, 2
normal unremarkable head CT.

MR! of the CERVICAL SPINE 3/22/06 showed by report, but actval images were not reviewed by me

personally a mild broad-based disk bulge 2-3 mm with lefi C4 nerve root contact possible within the
neural foramen. No canal stenosis is seen at the C34 and C45 levels.

MR of the BRAIN 5/23/05 showed by report, but actual images were not reviewed by me personally, a
normal unremarkable head MR for age with no abnomal enhancing lesions.

MR of the CERVICAL SPINE 9/24/07 showed by report, but actual images were nol reviewed by me
personally, negative MR of the cervical spine for age.

MRI of the CERVICAL SPINE 4/30/08

003348

IMPRESSION AND DIAGNOSES:

Related 1o the motor vehicle accident of Apnl 15, 2006:
1. Cervical whiplash syndrome, resolved.

Unselated to the motor vehicle accident of April 15, 2006:

. Migraine headaches. T
2. Degenerative cervical spine disease.

3. Lef shoulder subacromial bursitis.

4. Mpyofascial pain and muscle spasm.

COMMENTARY AND MEDICAL DECISION MAKING:
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| am seeing the Mr. Simao 1pday for evaluation purposes only. There is no doctor patient relationship
implied. Evaluation is consistent with history and previous physical examination by Ireating physicians,
Al records sent lo me are reviewed for the purpose of a medical decision based upon the events of the
curvent pain complaints. The opinions of Lhis repon are based upon examination of Mr. Simao and/or
review of the medical records provided 10 me. All of my opinions have been rendered with a reasonable

degree of medical probability but are preliminary 10 the extent thas there is relevant information that ]
have not yet had the opportunity 10 review.

My opinions in regards 1o Mr. Simao are based upon my clinical experience as an active treating
Physiatrist who speciatizes in Physiatry, Pain Medicine, and Electrodiagnostic Medicine, | am cunrently
on staff at the UCLA School of Medicine in the UCLA Spine Center and the UCLA Medical Center. |
am involved with resident and fellowship training of physicians at UCLA and must maintain updated and
clinically relevant evidence-based guidelines for treatment of patients that fall within the standards of
care. | would approach the patient as | would approach any patient with similar pain complaints as a
treating physician. Based alsa upon my forensic review of the records, | made the [ollowing conclusions.

Mr. Simao was involved in 8 motor vehicle accident in which he was a restrained driver, struck from
behind. Mr. Simao complained of headaches and neck pain, and soon afier the accident went to Urgent
Care where he was given conservative trestment and ruled ow for significant trauma. According to the
medical recards, over the nexi seven months, Mr. Simao did not pursue any aggressive treatment oplions.
His care was sporadic and mosily related to his pre-existing headaches. It was not vnlil October that his
pain began 1o get worse, for which he was again evaluated and underwent radiographs which were
reported as normal for the cervical spine. It was not until December that he was started on pain..
medications and January of 2006 1hat he began therapy for his neck, nine months posti-MVA.

Regarding Mr. Simao's complaints of headaches, he had a history of headaches prior o the MV A of April
15, 2005 and was treating for this complaint at the time of the MV A, Furthermore. Mr. Simao has a
history of a molorcycle accident which he has admitted worsened his headaches. Therefore, it is not
surprising that the chronic migraine headaches continued since the April 15, 2005 MV A, Curren work up
with Neurology and Imaging studies did not find an organic source for his pain; thus, with medical
probability, the new worsened headaches are merely a natural history and progression of his underlying
disease and not due to the April 15, 2005 MVA. Some of his initial sub-occipital symptoms may have
been a part of his whiplash injury; however. his headaches afier about 4-6 weeks were more consistent
with migraines that he had complained for many years prios to the MV A in question.
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Regarding his cervical spine, his treating orthopedic surgeon noted that the pain pattemn and the MR did
not maich. Inmy experience, 1 do not see a cervical spine source for migraine headaches; especially in an
ndividual who has a history of migraine headaches for 1en years and a previous MVA_ The cervical MR)
in 2006 was reporied to demonstrate CJ-4 and C4-5 disc protrusions and other degenerative changes
without compression effects on the C4 or C5 nerve roots. This MR is age appropriale and does not
demonstrate any structural changes consistent with trauma. Mr. Simao subsequently underwenit pain
management injections. Reportedly, his headaches improved with the epidurals. | would sugp est that his
improvemeni with injections 1o the C3-4 foraminal space are due 1o steroid and lidocaine use 10 relax the-
tension or migraine headache muscle pain. 1 would have expected some improvement in the headaches,
but not enough of a resolulion 1o confirm the pain peneration source from the cervical spine. These

sympioms of headaches pre-existed the MV A of April 15, 2005. This is why the injections did not resolve
his symploms but just temporarily improved them.

The video observations further support my initial medical opinion that the MVA on April 15, 2005 caused
only a whiplash injury, which fully recovered within a few months. There are no deficits of function or
restrictions or limitations of work thal can be seen three years after the MVA. This would indicate that no
further work up or treatment oplions are needed since Mr. Simao has fully recovered. He does not display
any range of motion limitations, lifling precautions, or functional deficits consisten with a cervical spine
problem thai requires any interventions or surgery. In my experience, cervical spine surgery does not
resolve or improve the pain experienced by migraine headache patients. Cervical fusion of the C34 and

C45 will niot help Mr. Simao’s headache complaints and therefore | do not feel that a surgery is medicaliy
necessary.

Based on my physical examination today, Mr. Simao probably has a myofascial component to his pain
based on his continued chronic migraine headaches. His lefl shoulder éxamination corresponds with the
current pain complaints that he describes 1oday and in reviewing the medical records, none of his
physicians had suggested bursa injection 10 the shoulder. 1do not see how the motor vehicle accident
could have caused the shoulder issues since the medical records do not indicate a shoulder problem nor do
they indicate thal his physician’s needed 10 address the shoulder joint as an issue. Typically significant
shoulder injury afier trauma causces restriction of daily activities, limited range of motion of the shoulder
joint, and results in immediate need for treatment directly afler the MV A. This is not the case here. Also,
Mr. Simao continues to do manual labor and uses his shoulder daily 10 help with balancing and Jifting
objects. This, in medical probability, may be the cause of his Jefi shoulder symptoms today. 1t is therefore

my opinion tha his shoulder may require fulure assessment and treatment, but probably not related 1o the
MVA,
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Furthermore, given the delay in care, his current activity levels, the findings on MR1, and my current
evaluation of Mr. Simao, it is my opinion that the molor vehicle accident did not cause injury 1o the
cervical spine necessitating injection therapy or surgery. The epidural injections did not seems vo last for
more than two weeks according lo my discussion with Mry. Simao today. This indicates thal the cervical
spine levels are probably not the source of his complaints. Most likely, the MVA caused a whiplash type
injury that resolved around May of 2005 based on his records review. The symptoms he began 1o describe
in October of 20005 are more likely related to his migraine headaches, myofascial pain, and shoulder issues
that are unrelaied 1o the motor vehicle accident, but more likely in medical probability a pre-existing

condition. He alse has arthritis of the cervical spine which can be symplomatic based upon his work, his
prior MY A, and his chronic migraine history.

Mr. Simao is a smoker which funther increases the likelihood of degenerative disease of his cervical spine.
Furthermare, in discussing the migraine pain symptoms that he describes on the left side of his cye and
head, these can be casily mistaken for cervical pain referral patiems. 1t is medically probable that his
complaims are more likely related 10 the migraine headaches than lo any cervical injury. Headaches such
as these can give myofascial components of pain and develop into abnormal shoulder usage. “This can
lead 10 subacromial bursitis which was seen on my examination of Mr. Simao 1oday. Thus, any surgical
imervention for his cervical spine would be unindicated and medically unnecessary.

The care Mr. Simao received directly afler the MV A through the return to 2 routine follow vp at the end
of May 2005 for headache complaints was reasonable and may be relaled (o the MV A, His carxe afier this
time frame was probably not caused by the MV A but by his pre-exisling chronic medical problems. As
far as his neck pain goes, 1 would apportion a small amount, 20% 10 the MVA, based on Ms. Simao’s
report of having neck pain direcily afier the MVA. However, given his history of a previous MVYA one
year prior, his job description of a manual iaborer, the reponed delay in onsel of pain, and a 10 year
histery of migraine headaches, such apportionment would end with the treatment in May of 2005.
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FUTURE MEDICAL CARE:

At this lime, based on his treatments and his pain complaints, there would be no future medical care
treatment oplions related to the motor vehicle accident. Since there was a delay of care of up 1o five
months, there is no way 1o relate any shoulder or myofascial component of pain o the motor vehicle
accident. Hisconsistent headaches and shoulder issues are more fikely related 10 his complaints of
underlying migreine headaches and bursitis, these are a pre-existing conditions that are unrelated.

David E. Fish, MD, MPH

Chief, Division of Interventional Pain Physiatry

Associate Professor, UCLA Department of Orthopaedic Surgery
Physical Medicine and Rehabilitation, UCLA Spine Center
Electrodiagnostic Medicine, Pain Medicine

David Geffen School of Medicine at UCLA

003352

003352




003353

€G€E00

003353

003353 .



¥SEE00

MAINOR EGLET

003354

Electronically Filed
SB © 04/01/2011 03:44:33 PM

ROBERT T. EGLET, ESQ. .
Nevada Bar No. 3402 &e 9
DAVID T. WALL, ESQ. % 2

Nevada Bar No. 2805 CLERK OF THE COURT
ROBERT M. ADAMS, ESQ.

Nevada Bar No. 6551

MAINOR EGLET

400 South Fourth Street, Suite 600

Las Vegas, Nevada 89101

Ph: (702) 450-5400

Fx: (702) 450-5451

dwall@mainorlawyers.com

MATTHEW E. AARON, ESQ).
Nevada Bar No. 4900

AARON & PATERNOSTER, LTD.
2300 West Sahara Avenue, Ste.650
Las Vepas, Nevada 89102

Ph.: (702) 384-4111

Fx.: (702) 384-8222

Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAO, individually and | CASENOQ.: A539455
CHERYL ANN SIMAQ, individually, and as | DEPT.NO.: X
husband and wife,

Plaintiffs,

PLAINTIFFS’ THIRD SUPPLEMENT
¥ TO THEIR CONFIDENTIAL TRIAL
BRIEF; THERE 1S NO SURPRISE TO
JENNY RISH; JAMES RISH; LINDA RISH; | THE DEFENSE REGARDING

DOES I through V; and ROE CORPORATIONS ! | EVIDENCE OF A SPINAL CORD
through V, inclusive, STIMULATOR

Defendants.

This Trial Brief is served pursuant to Eighth Judicial District Court Rule 7.27 which

specifically states:
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Unless otherwise ordered by the count, an attorney may elect to
submil to the cournt in any civil case, a trial memorandum of points
and authorities prior to the commencement of trial by delivering
one unfiled copy to the court, withot serving opposing counse} or
filing the same, provided that the original trial memorandum of
points and authorities must be filed and a copy must be served
upon opposing counsei at or before the close of trial.

INTRODUCTION

During the trial of this matter, Plaintiff expects to elicit testimony from at least one of his
treating physicians, that Plaintifl' requires a pain management device known as a spinal cord
stimulator. It is anticipated that the defense will claim surprise. However, as will be shown,
there is no surprise since the defense learned during discover, that one of the future treatment
options for Plaintiff was a spinal cord stimulator.! Moreover, after obtaining this information, the
defense had the opportunity to ask one of their medical experts, David Fish, M.D., 10 comment
and render opinions with regard to Plaintiff’s medical need for a spinal cord stimulator,?

Il
ARGUMENT

1. During Dr. Seibel’s Depogition, The Defense Was Put on Notice that a Spinal
Cord Stimulator was Future Treatment Option for Mr. Simag.

During the discovery phase of this case, the defense took several depositions, Many of
these depositions were of Mr. Simao’s treating physicians.” Dr. Ross Seibe! is one of the Pain
Management Specialists that treated Mr. Simao during the early stages of his treatment, and then
again during the Jater stages of his treatment.

Dr. Seibel was deposed an August 20, 2010. At the time of Dr. Seibel’s deposition, he

was providing ongoing medical trealment (pain management) (o Mr. Simao. During the

' Also referred to as a dorsal cotumn stimulator.
? Dr. David Fish is a Board Certified Pain Management Specialist retained as an expent by the defense.
* Moreover, the defense deposed some of 1he treating physicians twice. (i.e. Dr. McNulty).

-2
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deposition, Dr. Seibel was asked several questions regarding the medical treatment of William
Simao, Moreover, Defense Counsel questioned Dr. Seibel regarding future medical treatment
that Mr. Simao would require. In response, Dr. Seibel responded, that he did not have a plan not
right now.

Q. Let me shift gears here. Do you have a future treatment plan for the Plaintiff?
A. I don’t right now in fromt of me.

(Seibel Deposition, at p. 53, lines 20-22.}' Emphasis added.
Later in his deposition, Dr. Seibe} was asked more refined questions regarding Mr, Simao’s
future medical treatment. Specifically, Dr. Seibel was asked what treatment that Mr. Simao
should next undergo, so that the future treatment plan of Mr. Simao could be determined.

Q. What treatment plan would you recommend to Mr. Simao at this point in time 10
more definitely diagnose and his condition and also to treat his condition?
It seems like there is two questions. One is - -

Well, lets break it down to - -

Therapuetic. Let’s talk about diagnostic first.

> 0 O »

From a diagnoslic standpoint, based on the last time 1 saw him, 1 would pursue
again a selective nerve root block at C4 level.

Q

What would be the purpose of that? Would you explain?

To see if he’s having C4 nerve-root mediated pain caused by compression of the
nerve root.

(Seibel Deposition, p. 67, lines 17-25 thru p. 68, lines 1-i4.}
As testified by Dr. Seibel on August 20, 2010, he could not diagnose Mr. Simao’s current
condition, without first performing an additional diagnostic pain management procedure. Dr.
Seibel goes on to testify that this additional procedure would provide him with the critical
diagnostic information that he would need before being able to formulate the future medical plan

of Mr. Simao.

* Exhibit 1, (Dr. Seibel's Deposition Transcript)
' . -3-
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Q. Okay. And what -- assuming that that has a
positive outcome, what would be your treatment options
for -- or your treatment recommendations for him?

A, Again, from my perspective, I'm not the spine
surgeon. Butl my job is to provide some diagnostics, but
also some therapeutic inmerventions, which range from
the modalities we mentioned before. Would it be a
medication management or a repeat steroid injection? Or
consider re-referral back to the surgeon to see if he
felt there was any other surgical interventions that
could help alleviate this based on those diagnostic
results.

(Seibel Deposition, p. 68, lines 17-25 thru p. 69, lines 1-3.)
In other words, Dr. Seibel testified that if Mr. Simao had a positive outcome 10 the diagnostic
pain management procedure, then there would be a range of future treatment opiions available to
him.
Next, Dr. Seibel was asked what the treatrnent options would be if the results of the pain
management diagnostic procedure was negative.

Q. And assuming the result was negative, what would
be your next step?

A, If the result was negative, 1'd probably
continue to do myofascial treatments for him, medication
managemenl. He may not have any further interventional
or surgical modalities that are available 10 him.

(Seibel Deposition, p. 69, lines 4-9.)
In other words, Dr. Seibel testified that if there was a negative result, then the only future
treatment available would be medications and physical therapy,

In an effort to understand what Dr. Seibel meant by the term “modalities,” he was
questioned with regard to various types of treatment options. Specifically, he was asked about
two specific options, a spinal cord stimulator and a morphine pump. The testimony is as follows:

Q. At that point in time, 1s il foreseeable to you
that he would be recommended for, say, an implant of an

-4 -
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electronic stimulator or other type of pain-relief
modality, such as the Morphine pump for -

A, 1 could see where some might consider that an
option. I don't consider a Morphine pump or any
intrathecal device right now a likely option for that.

(Seibel Deposition, p. 69, lines 10-16.)

Clearly, Dr. Seibel testified that an implant of a spinal cord stimulator would be a viable
treatment option. Moreover, he feli that it was a treatment option that other physicians might also
recommend. However, “right now” (April 20, 2010), Dr. Seibel could not recommend a spinal

cord stimulator, since Mr. 8imao required an additional diagnostic procedure. This is confirmed

by Dr. Seibel’s additional deposition testimony.

Q. No, | understand right now. But I'm saying --
and ! understand that there stil} has to be further
workup with Mr. Simao; is that fair?

A. Yes.

A, 1 could see where somebody would think that's a
reasonable option. I don't particularly think that's an
option for him. But, yes, those are ireatment
modalities that somebody would feel is appropriate.

(Seibe! Deposition, p. 69, lines 4-9.)

BY MR. ROGERS:

Q. To wrap up plaintiff's line of questioning, it
sounds as though you're not in a position right now to
formulate a future treatment plan; but at this point you
are not inclined to recommend any invasive procedures
like intrathecal implantation —

A. No.
Q. -- is that cotrect?
A. That's correct.

In sum, on August 20, 2010, Dr. Seibel was asked several questions regarding Mr.

Simao's future treatment options. He informed the attorneys that he did not have a future

-5.
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treatment plan right now because he needed to perform an additional diagnostic procedure. He
teslified regarding the range of future treaiment options available, bul that he first would need to
know if Mr. Simao had a either positive or a negative result from the diagnostic test. Lastly, Dr.
Seibel testified that two of these modalities could include an intrathecal morphine pump or a
spinal cord stimulator. (Each of these are pain management devices). According to Dr. Seibel,
some physicians might believe that Mr. Simao is a candidate for one of these two options right
now. However, at the time of his deposition, Dr. Seibel could not state whether a spinal cord
stimulator was a viable future treatment option until he first determined if Mr. Simao had a
positive outcome from the diagnostic procedure.

On November 11, 2010, Dr. Seibel performed the diagnostic injection that he discussed
in his deposition. > Shortly after the injection, Mr. Simao followed up with Southwest Medical
Associates. The chart note for the follow up visit indicates that Mr. Simao had a 75-80%
reduction in his left sided extremity and neck pain as a result of the pain management injection
which is clearly a positive outcome.® More importantly, based on this positive outcome, there is
now a diagnostic basis.in which 1o form future treatment options. Specifically, Dr. Seibel
testified that if Mr, Simao had a positive ontcome from the diagnostic procedure then one of then
Mr. Simao would be a candidate for future treatment modalities, i.e. a spinal cord stimulator.

While the defense may argue that they are surprised by the fact that a spinal cord
stimulator is a viable future treatment option for Mr. Simao, the evidence shows that this is not
true. The defense was put on notice at the time of Dr. Seibel’s deposition. Moreover, if the
defense would have simply read the Southwest Medical record of No.vember 23, 2010, (the
follow up note immediately after the diagnostic procedure performed by Dr Seibel) they would

have known that Mr. Simac had a positive outcome from the diagnostic procedure, thus

* Exhibit 2, (Trial Exhibit 18, p. 263-264).
® Exhibit 3, (Trial Exhibit 18, p. 265-266),
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affording Mr. Simao a range of treatment options such as a spinal cord stimulator. Simply put,
the positive outcome from the diagnostic procedure provided the diagnostic basis for Mr.

Simao’s treating physician(s) 1o formulate future treatment recommendations. Once Mr. Simao

had a positive ouicome from the diagnostic procedure, a spinal cord stimulator (pain

management device) was now an appropriate treatment recommendalion and nol just a viable
option. This is further confirmed by Dr. Daniel Lee, who is one of the spine surgeons who
treated Mr. Simao. On February 24, 2011, Dr. Lee examined Mr. Simao and noted that he
recommended future pain management for Mr. Simao.” As discussed above, a spinal cord

stimulator is a pain management device.

2. The Fact that David Fish, M.D. Rendered Opinions Regarding Plaintifi’s Need
for Spinal Cord Stimulator Is Evidence that the Defense is NOT Surprised.

By it’s very nature, a surprise is something that you could not anticipate, or something
that you were not expecting. Here, the defense cannot claim surprise with regard to a spinal cord
stimulator being a future medical treatment option for Piaintiff, since their expert offered an
opinion on the same.

The defense has retained Dr. David Fish as an expert. Dr. Fish is a Board Certified Pain
Management Specialist. Dr. Fish examned Plaintiff, conducted a records review (of all of
Plaintif’s medical records), read all of the depositions and drafted at least (4} four expert reports.
On February 9, 2011, approximately one (1) month before the start of the trial, Dr. Fish authored
a report outlining his opinions rega.rding Plaintiff's future medical treatment. At page seven (7)
of his report, Dr Fish states:

“There is no indication based on the MV A, a dorsal column stimulator,

cervical degenerative arthritis, and need for revision surgery to the cervical
spine is necessary.”®

" Exhibit 4, Chart Note of Dr. Lee. dated February 24, 2011 (Trial Exhibit 22, p. 79)
¥ Exhibit 5, Dr. Fish Repon, dated February 9,201 1.

-7 -
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The fact that Dr. Fish authored a report containing opinions regarding a spinal column stimulator
is evidence of the fact that the defense is not surprised. Clearly, Dr. Fish understood that a spinal
cord stimulator was a treatment option discussed by Plaintiff’s treating physicians, otherwise, he
would not have rendered an opinion on the subject. Moreover, the fact that Dr. Fish rendered

opinions regarding a spinal cord stimulator is evidence that he anticipates evidence of the same,

and is prepared to address the issue at trial.’
NI

CONCLUSION

In sum, the Defense has ne valid basis in which to claim surprise regarding evidence of a
spinal cord stimulator. The evidence is clear, that the Defense was put on notice by: (1) Dr.
Seibel’s Deposition; (2) Plaintiff’s medical records of both Southwest Medical Associates and

Dr. Lee; and (3) their own medical expert, David Fish, M.D. Accordingly, it is proper for this

Court to permit evidence of Plaintiff’s need for a spinal cord stimulator.

DATED this &8 day of March, 2011.

Nevadz Bar No., 3402
D T. WALL, ESQ.

evada Bar No. 2805

ROBERT M. ADAMS, ESQ. -
Nevada Bar No. 6551

MAINOR EGLET

400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101
Attorneys for Plaintiff

* 1 the defense claims surprise by this evidence, the only plausible reason for their surprise would be that they did

not read Dr. Fish's report.
-8-
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Page 3
} DISTRICT COURT 1 INDEX
2 CLARK COUNTY, NEYADA p) WITNESS: PAGE
3 WILLLAM JAY SIMAQ, )
indvidually; and CHERYL ANN ) 3 ROSS SEIBEL, M.D.
4 SIMAO, individually and as ) 9 Examination by Mr. Rogers 4
husband and wite, } Examination by Mr. Crafton 57
5 ination (conti Mr. R
—— ) CASE NO.: AS39455 : Examination (tontinued) by ogers 70
& } DEFT HQO.: X
vi ) ?
? ) 8
JENNY HISH; JAMES RISH; LINDA} g
8 RISH; DOES ! through V; and ) 0
ROE CORPORATIONS I through V,) 1
9 intushe, ) 13
) 12
10 Defendants. ) . 13 EXHIBITS
n 14 NUMBER DESCRIPTION PAGE
12 15 A Curriculum Vitae for Dr. Seibel 5
13 16 B Records from Steinberg Diagnostics 46
14
15 DEPOSITION OF ROSS SEIBEL, M.D, 17 C Records from Newport MR 46
16 18 D Records from Soutfiwest Medical 46
Taken on Friday, August 20, 2010 Assoclates (Dr. Selbel brought
17 At 3:34 pm. 19 to the deposition)
18
41 300 South Fourth Street, Suite 710 20 E Recnl.'ds from Southwest Medical 46
19 Las Vegas, Nevada Associates {produced to Mr. Rogers)
20 21
21 72
22
3 23 .
24 24 '
25 REPORTED BY: JEAN DAHLBERG, RPR, CCR NO. 759, CSR 11715 | 25 i
]
Page 2 Page 4 §
1  APPEARANCES: b LAS VEGAS, NEVADA; FRIDAY, AUGUST 20, 2010 g
2 Fot the Plaintiffs: 2 314 P.M. i
3 MAINOR EGLET )
BY: BRICE ). CRAFTON, ESQ. 3 k
4 400 South Fourth Street, Sixth Floor 4 Whereupon -
Las Vepas, Nevada B9101 S (In an off-the-record discussion held prior to
[y {702) 450-5300 & the commencement of the proceedings, counsel agreed to |
{702) 450-5451 (Facsimlie) 7 waive the court reporter's requirements under Rule :
& berafton@mainorawyers.com ,‘
2 8  30{b){4) of the Nevada Rules of Gvil Procedwe.) :
B Far the Defendants: 9 ,
9 ROGERS, MASTRANGELO, CARVALHO & MITCHELL, LTD. | 31p ROSS SEIBEL, M.D,, ]
BY: STEPHEN M. ROGERS, ESQ. 11 having been first duly swom to testify to the truth,
10 300 Sauth Fourth Stveet, Sulte 710 . ) A
Las Vegas, Nevada 89101 12  ‘the whole truth, and nothing but the truth, was examined f
1] {702} 383-3400 13 and testified as follows: :
(702} 384-1460 (Facsimile) 14 EXAMINATION (
12 smgers@rmemiaw.com 15 BY MR, ROGERS: '
13
14 16 Q. Would you state your name, please.
15 17 A Ross Seibel, S-e-i-bre-t.
16 18 Q. Okay. Before we went on the record ] asked you
1:; 19 il you'd given a statement under oath before; you said
1
19 20 you had.
20 21 A Yes
21 22 Q. How many times have you given testimony in a
22 23 deposition?
gz 24 A. Six or seven times,
25 25 Q. And each bime in the capaclty of a treating

1 (Pages 1to 4)
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Page 3 Page 7
1  medical provider? 1 management al Stanforg?
2 A. Yes 2 A. Yes, that is correct.
3 Q. Do you have a curriculum vitae with you? 3 Q. Impressive.
4 A. 1don't. 4 Are you Board certified?
5 Q. 1Is this something that you have at your office? | 5 A Yes.
6 A. Yes, 6 Q. Inwhat?
7 Q. 1s it something ! can request and attach as an ) A, Both anesthesia and pain medicine.
8 exhibit? B Q. when did you pass your Boards?
g A, Yes, you can. ] can provide that. o A, Around 2004, 2005.
10 Q. Very good. We'll attach your curriculum vitae | 10 Q. lsthat -
11 & Exhibit A 11 A. One came before the other, so anesthesia Boards,
12 {Exhibit A wil be sent via e-maii ko the 12 | think, were 20(H, and pain was, like, 2005.
13 eporter, and it will be marked as Exhibit A for 13 Q. Allright. Are you 3 member of any medical
14 identification.} 14  societies -- 1515, things ke thet? i
15 BY MR, ROGERS: 15 A, Afew. 1have been a member of 1515, ! don't
16 Q. Da you have a testimony history; you know, 3 {16  know if my membership's up to date. But 1S15; ASA,
17  written account of these cases in which you've 17  American Sodety of Anesthesiologists.
18 lestified? 18 Q. Wil those saceties be included in your
19 A. No. 19 curriculum vitae?
20 Q. Okay. 20 A, Yes.
21 A. Let me rephrase that. Testlfying as in coming |21 Q. Al rfghl. What did you do 10 prepare for
22  here o do depositions for it? 22  toddy's depasition? E
23 Q. Right. 23 A1 printed up some of the documents available on ,
24 A Yes. 24 our electronic medical records, just to refresh my i
25 Q. Well, have you ever -- 25  memory.
i
Page 6 Page B E
1 A. Not 3 testimony as in trial or in a courtroom; 1 Q. Okay. You haven't reviewed any deposition :
2 I's always deposilions -- 2 trenscripts?
3 Q. Oniy in a lawyer's office? 3 & No.
4 A, Yes, 4 Q. And rno medical records from providers outside of
5 Q. You've never testified in court? 5  Southwest Medical Associates?
6 A_ No. 6 A, No.
7 0. tLel's get 3 couple of the admonitions owt of the 7 Q. You haven't reviewed any of the medical expert
8 way, then. B reports in this case from Drs. Jefl Wong, David Fish or
9 First of all, you understand that you're under 9 Winkler?
10 oath and obligated 10 tell the truth? 10 A. No, :
11 A, Yes, 11 Q. Do you know any of those doclors? '
12 Q. And the penalties could apply if you don*t? 12 A, No, not that 1 know of.
13 A, Yes, 13 Q. Okay. Wil you be testifying as an expert in
14 Q. Al right. One thing 1 want you to keep in mind | 14 this case?
15 s that the court reporter cant take us both Yalking at 15 A, No.
16 once. And whille it's clear that you know where I'm 16 0. What percentage of your practice, it any, :
17  going with some of my questions before I'm done, walt | 17 involves patients who are making personal injury daims? |
1B for me lo finish so she can get us both clearty. Okay? |18 MR. CRAFTON: Object to form. Foundation,
19 A, Yes, 19 BY MR. ROGERS:
20 Q. Now, while we're going to attach your C.V., lel 20 Q. Youcan go ahead and answer.
21  me walk through, just for purposes of brevity, the 21 A In my practice, we typically don't see patients
22 educational history that I'm aware of. It's that you 21 in a personal injury daim, per se. We typically see
23 went to medical school at Wisconsin, did an internship | 23 them as they're involved in @ personal injury as their
24 al St. Joseph's Hospital in Wisconsin, your residency at | 24 primary insurance providers. 50 it's typically atter
25 Stanford in anesthesia, and your fetlowship in pain 25 they've seen other providers regarding their personal

2 (PagesSto B)
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Page 9 Page 11
1 iaury. ] Q. Okay. But you didn'l see him in May; your P.A.
2 Q. Do you do any personai injury lien work? 2 did?
3 A. No. 3 A. Coredt.
4 Q. And Southwest was the plaintiff's primary -- or 4 Q 1 have that, yeah.
5 pardon me, was the plaintififs heatth insurer? 5 Okay. You never saw him at any time belore
) A. Yes, Southwest Medical is the physician group 6 June 7th, 20067 I rnean, Southwest did; ¥'m asking of
7 fot nis primary health insurer. 7 you personally.
B Q. When was the last time you spoke with the 8 A. Right, Typically, if the P.A. was in the office
9 plainyi? 9 - seeing him, 1 would see him then with the P.A. The P.A,
10 A. Based on what | can recail, at least from his 10 might have presented the case to me and we may have
11 medical records, 1 5aw him in the clinic on March 5, 11  discussed it with the patient. Bul as far as this note
12 2010, 1 believe T saw him for & procedure in subsequent 12 goes, I'mnot on it The P.A. Is on here, but 1 was
13 months, but T can't tell you the exact date. ] only 13 probably in the dinic that day with him.
14 have - 14 Q. Okay. Would you have done the physical exam
15 Q. Wall, before we went on the record plaintiff's 15 that the P.A reported?
16  counsel showed us a more recent procedure thal wasa -+ | 16 A. Not necessarily. Probably not, on this note
17  what was it? ) 17 here. Il I did, it would have been documented that 1
18 A. He had a steroid injection, a transforaminal 18 went and did the physical exam in addition to whal he
19 serofd injection. 1 believe he had 3 date of sometime 19 had to say. But that's not what's on this note here, so
20 inApil. We logked at the noe -- 20 ] would say that 1 didn't do it that day.
21 Q. Well, let's take a look - 21 Q. Well, take a fook at that note and tell me what
2 A. — that he had on the computetr. 22  yau can infer from reading it and that you would have )
23 Q. - just sothat we're certain here. 23 done in that May 2006 consultstion, If anything.
24 A. Sure. 24 A. Well, there was extensive documentation of the
25 MR. CRAFTON: Now you're moking me saoll thaugh { 25  patient presenting with neck pain. There's reference to
Page 1D ] Page 12 |
1 this and find it again - 1 him having @ motor vehicle collision. There's reference !
2 MR. ROGERS: While plaintiffs counsel -- 2 o his MRI that he had from March of 2006 that
3 MR. CRAFTON: ] think I've got it. 3 demonstrated — do you want me to repeat some of these |
4 THE WITNESS: A litte bit more there. Now 4  MRI findings?
5 you're looking at — there you go. 5 Q. You're free to.
6 June 10th, 2010. 6 A. He had 3 £3-4; he had some mild namowing of the
7 BY MR. ROGERS: 7 left neuroforamen, maybe some contact over the exiting
8 Q. And what was the procedure? 8 C4nerveroot. At C4-5 he had a broad-based disk
9 A, Lleft - or cervical wansforaminal steroid 9 protrusion. 5o based on this, he was set up for some
10 injection, left C3-4. 10 trigger-paint injecbons that we did in the clinic, and
11 Q. And according to the records produced by 11 also scheduled for a transforaminal stercid injectionon
12 Southwest Medical Associates, the first time you saw the {12 the leRt, (3-4. :
13 plaintf was June 7, 2006; is that right? 13 Q. Okxay. Now, after having reviewed that, canyou |
14 A. Do you have records there that you want me to 14 tell what you did at that vish, If anything? d
15  verily, or based on what I've brought in here? 15 A. There's no indication that I did anything at
16 Q. Wel, iet's do both, 16  this visit.
17 A. 1 may not - 1 may not have all of them. 17 Q. Okay. What I'm trying to understand better is
18 Q. You may have something in addition 1o what 1 18  your earier comment that if the P.A. is examining the
19 have, though, 19 patient, It's not uncommon thal you're In the room,
20 A, Yes. 20 maybe talking to this patient, in some way involved.
21 Q. The initiat procedure nole that 1 see with your 21 I'm wanting to understand what your involvement was, if
22  signature is June 7th, 2006. 22 any, in this visit?
23 A. That is correct. ] have 2 note prior to this 23 A_ Not necessarily. P.A. Young, here on the
24 from May 10th, 2006, from a P.A. within our office 24 record, would have seen the patient and likely would
25 during the patient’s initial evaluation. 25  have presented to me if there were issues that he [eit

3 (Pages 9to 12)
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Page 13
that I needed to do an exam on him, or do something

ditereat than he had already done and presented In this
manner. | might go do that. There's no indication that
1 did that here, though.

Q. Okay, I getit.

Then the patient comes 10 see you for the
mocedure on June 7th, 2006. You have a section of this
report entitied "Active Problems.” Are those your
diagnoses?

A, They can be. These are -- on electronic medical
records, they ¢an actually be drawn in from the
matient’s charl. So, for instance, he has - on the
mte of June 7th, 2006, he has four entries here. One
says migraine headache; one says episodic-lension-type
headache; one says cervicalgia; and the fast says
cervical radiculopathy at C4. 5o, for instance, at our
dinic we may have assessed those last two on his
intial evaluation, which would then be put into hs
active problem list.

Q. Okay. But my question, however, is this: Ls
the phrase "active problems” synonymous with dlagnoses?

A, Yes

Q- Allright. Are these diagnoses, parboulary
the facet hypertrophy, confirmed by the MRI study that
was done at this dme? And feel free 1o take a ook at

O @D o L e W R
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Page 15

A. 1don't remember his age.

Q. Ithink it was on the repor.

A. 1Irs on the report. And date i -+ ] could date
it and determing his age.

Q. His date of birth was May 1963, 50 ~-

A, He was --

Q. Allright. Doing the math roughly --

A_ A7 years old.

Q. Okay. Are the findings in the plaintiffs
initat cervical MR1 trom March 2006 consistent with age
appropriate degeneration?

MR. CRAFTON: Chject to form.

THE WITRESS: In general, ] would think so. But
these are, in some ways, nonspacific findings too.
Having facet hypertrophy can be seen at & wide age span
and may have various meanings.

BY MR. ROGERS:

Q. Ckay. Dr. Arita was deposed in this case, and
he testified similarly to you. He said that the
plaintiff's condition could be normal, that what's seen
in this MR] could be a normal finding. Do you agree
with that?

A. 1t depends on how you define "normal.” But 1
think If you defined narmal as a finding that 1 might
find in the general population, whether they're

[T . BN ST R A N
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Page 14
that MR] study that I handed to you before the

deposition. Whal's the date of that, Doctor?

A. ] hove two. The first one is 3/22/06,

Q. Okay. That would be the one that you would have
been refemring to in this June 2006 report, then?

A. Yes.

Q. Al right. So tell me, Is this diagnosis of
facet hypertrophy confirmed by that MRI?

A. Yes, at - on the report It says, “At (34,
facet hyperirophy greater on the left miitly namowing
al the et nevroforamen. There may be contact at the
Ief exiting C4 nerve root.”

Q. Al right. Now, can the conditions seen in that
MRI be caused by something other than a single traumatic
evenl, such s a car actident?

MR. CRAFTON: I'll object to form and
foundation.
THE WITNESS: Yes, It can.
BY MR, ROGERS:
Q. Okay, what other potential causes are there?
MR. CRAFTON: Same objections.
THE WITNESS: Degeneration. Age.
BY MR. ROGERS:

Q. Do you remember the plalntiffs age at the time

that MR] was taken?

O 03~ i A W R e
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Page 16
symptomatic or asymptomatic, it Is possible that you

could find Facet hypertzophy, say, in an asymptomatic
patien) and consider that a, quote, "normal finding,*
end quote.

Q. Okay. Bul "narmal,” given a person's age, in
other words?

A. Correct.

Q. The Southwesl Medical records refiect that the
plaintiff had a nicotine addiction, that he was a
smohet. Can smoking cause greater degeneration than you
find in patients who arer't smokers?

MR CRAFTON: Cbjeq to form. Foundation,

THE WITNESS: | think that calls for more of an
expert winess on this, not as it pertained to this
patient. 1 don't have any reason 1o believe that this
particular finding on here is caused by him smoking,
BY MR. ROGERS;

Q. Aliright. And by "this particular finding,”
what you're refemring to is facet hypertrophy?

A. Correqt.

Q. Or. Arita testified with regard to facet
hypertrophy that il, quote, “was either preexisting or
has no relation to this particular acddent,” closed
quote, meaning, the car accident. Do you agree with
that stalement?

o
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Page 7
MR. CRAFTON: I'f pbject to form. Foundation.

Misstates prior deposition testimony.

THE WITNESS: | think it"s a bit of a broad
satement in trying to relate a cause and eflect of an
evert to the findings here. Bun if 1 was reading this
repon and asking out of context of an accident, "Is
this a normal, degenerative-type fnding," 1 would
agree, yes, it is, and not necessarily caused by trauma,
Y MR. ROGERS:

Q. Do you see anything in the cervical MRl findings
of impression that will Hkely result only from a single
traumatic event, like a car accident?

MR. CRAFTON: Dbject to form and foundation,
Incomplete hypathetical.

THE WITNESS: There's nothing on this or, for
that matter, ] think, any imaging of your MR] that could
only be caused by trauma to the region. But il | was
loking at this MR1, particularly noting statements such
% a C4-5 central-braced disk protrusion, that is
tvplcally that might come From trauma, but could also be
found In the absence of it. So 1 don't think you could
draw 2 condusion on this MRI of any of these type of
things coming from a trauma.

" 8Y MR, RDGERS:

Q. Ckay. In a patient who sustained a

Page 19
MR. CRAFTON: Object 1o form. Foundation.

Calls for speculation. Alse calls for an incomplete
hypothetical,

THE WITNESS: I'm sorry, could you repeal the
gate? 1 believe you're referencng some lime period
before we saw him, or before his injury?

BY MR. ROGERS:

Q. The time frame is April 15, 2005, 1o t
October 6th, 2005, The context is this: The car /
accideni pccurs on Apeil 15 — yeah, April 1S, 2005,
Then a5 you g0 through the Southwest Medical records, '
there's the initial presentalioh; he complains of neck :
pain and left shoulder pain. And then for the next five
ard 2 half months, nathing but headaches, migraines,
And then on October &, 2005, he again complains of neck
pain. My question is: If you have a Iraurnalically
induced cervical disk protrusion, is that a typical pain
presentation?

MR. CRAFTON: Same objections.

THE WITNESS: Agaln, meaning a roughly t
five-month delay between when he had the trauma and the :
presentation of the neck pain? [s that what you're i
referring to?

By MR. ROGERS: -
Q. That's what I'm getting o, yes.
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teumatically induced disk protrusion, such as the one

you just referred to, what is the typical pain
presentation?

MR. CRAFTON; Object to the form and foundation,
as to the word "typical.”

THE WITNESS: Well, first of all, 2gain, this
finding on here of a 2- to 3-millimeler disk protrusion,
ls not necessarlly something | consider assodated with
2 rauma. The only way 1 think you could technically
know that is if you had an MR] sometime in the near
vidnity of the rauma before, and then took an image of
his afterwards. S0 in the absence of that, ] don't
think you can draw that direct conclusion.

But il you ask how would a patient typically
present afler a trauma with a disk protrusion showing on
a subsequent MRI, typically wiil have neck pain, give ar
ke 50me radiation into his upper extremities.

BY MR. ROGERS:

Q. Okay. Now, as [ fook through the Southwest
Medical records, 1 didn't see any complaints of neck
pain or 3rm pain between April 15, 2005, and October, 1
believe, 6, 2005; so for nearly five and a hall months.
Would it be typical for 3 person who sustained a
treumatically induced disk protrusion to have no pain
for that length of time?
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A. 1 don't know if 1 consider it typical; although,

in my practice, patients don'l always have immediate
neck or back pain after an injury, but it's not unusual
for them ta present weeks to even up to a month o two
Tater. 1 think five or six months after an acddent Is
starting to get into a gray zene about a cause and
effect type refationship.

Q. Ckay. When you first saw the plaintiff, was he
on any medication at that time?

A. Are you referring to his inltial eval in our
clinlc on May 10th, 20067

Q. Yes. And by "our dinic,” what you'te referring
to is the pain management dinic in Southwest; right? -

A. Comect

Q. Okay, go ahead.

MR. CRAFTON: I'm sorry, what was the queston?

BY MR. ROGERS:

Q. What medication was he on al the time that he
presented to the pain management dinic in May of 20067 |
A. Pased on this, we have a few references to his
medication. Via the eiectronic medical record, there's
a listing of his currenl meditations. There are several

in there that may be related to paln, such as an
anti-inflammatory or a muscdle refaxant. But also in the
body of the notes there's reference to a previous
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Page 23 Page 23
1 medication trial thal he's been on. Would you like me | 1 A. Yes,
2?2 1o list some of those? 2 Q. And what was the plaintifT's response to the
3 Q. What 1 want 1o know is the medications he was | 3 trigger-point injections administered in April 20067
4 taking at that time. 4 MR. CRAFTON: He had trigger-point injections in
5 A. Based on this record, the medications at this S April '06?
& lime ware lbuprofen, Soma, Piroxicam, and Butalbital 6 BY MR. ROGERS:
7 product as needed. 7 Q. May. May 16 :
8 Q. Clariy lor me what those medications are for. | B A. On my record, I don't have a record from May 10. {
9 Theteason 1 say thal, is the only medication 1 see in 9 | don't see a follow-up in my records until -- '
10 this repont is Elavil, 10 Q. Af the corklusion of the May 10 repon, it
11 A. Elavil is something thal we prescribed to him 11  reads, "He tolerated the procedure well. There were no f
12  afterwards. But i you look Lo the body of this note, 12 complications. Mr. Simao was menitored in the clinic ;
13 he'li have current medications. 13 for 15 minutes after the injections, and he was
11 Q. Okay. 14 discharged in stable condition." Was there any further
15 A. 1can list a couple of these. For instance, the 1S response ta his response to the trigger- point
16 Tbuprofen and the Piroxicam would be considered for | 16 injections?
17  pain, an anti-inflammatory medication. 17 A. No,
18 Q. Allright. 18 Q. And the next time he was seen at Southwest i
19 A. The Carisoprodol or Soma is 3 muscle relexant. [ 19 Medical Assoxdates was when? ;
20  And the Fioricet is Butalbital containing medication 0 A. Based on the records | bave here, he was seen
21 typically used for headaches. 21 lune 7th, 2006, for a procedure, We ordered
22 Q. Okay. )seein this inltial exam that the 22 transforaminal stercid injections, left C3-4, :
23 plaintiff's cervical range of motion was without 23 Q. Okay. What was ths response 10 the injection? \
24  provocation of pain. Would you characterize that as 24 A. 1don't have a note in lront of me documenting ;
2%  normal? 25 that. i
i
Page 22 Page 24 |
1 A Yes, 1 Q. 1 have a June 20 Follow-up report. :
2 Q. The motor function in his arms was normal as 2 A. Based on this note, the interval history trom
3 wel? 3 June 20, 2006, states that he had a good pverall
4 A. Yes. 4 response to the steroid injection, decrease in the
S Q. The only thing that I can see that is abnonmal 5 severlty and frequency of his headaches, continuous with
6 on the physical exam is tendemess to palpation. Am [ | 6  some pain of the left trapezial area. Says he did
7 reading this correctiy? 7 respond well to trigger-point injections previously.
8 A. That was comect. <] Q. Okay. Did the plaintiff respond better to the
9 Q. Can 3 person have tenderness to palpation 9  trigger-point injections than the epidural?
10 without having a problem with their facet jolnts or 10 MR. CRAFTON: Object to torm and the foundation.
11 cervical disks? 1n THE WITNESS: | don't know If you can tell from ]
12 MR. CRAFTON: Ohject to the form. 12 this note in front of me,
13 THE WITNESS: Yes. 13 BY MR. ROGERS: :
14 BY MR. ROGERS: 19 Q. Canyeu tell from your file? !
15 Q. That can be a simple whiplash-type problem? 15 A leant ‘
16 MR. CRAFTON: Object o form. 16 Q. The plaintiff was first deposed back -~ or ‘
17 THE WITNESS: It depends how you define 17 pardon me, he was deposed a second time in October 2009, |
18  “whiplash." Without dlaritying ~ 1B AIthat time he testified that he would be treating with
19 BY MR. ROGERS: 19 3 shoulder expert. Are the plaintifs complaints from ]
20 Q. As a soft tissue IS -~ 20  May and April 2006 consistent with a shoulder injury? :
21 A It would be a soft tissue ~ 21 A. Not based on the records 1 have here, no. :
22 Q. --is whal I'm talking about? 22 Q. Cray. You've looked a1 this as facet :
23 A. -- a myofascial problem, yes. 23 hypertrophy, because it seems to follow 8 C4 dermatome; -
24 Q. Well, trigger-point injections address 24 right?
25 myafascial or soft-tissue problems; correcl? 25 A Two different things.
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Page 25 Page 27
] Q. Well, the MRI -- 1 whiplash-type injury after the accident. And then again
2 A. Facet hypertrophy doesn't necessarily correlate 2  noticing increasing lrequency of his migraines and
3 tp 3 (4 dermatome. The narrowing of the foramen at the 3 increasing paln over the left trapeziat area,
4  (3-4ievel could comrelate 1o a2 C4 dermatome, yes, 4 Q. Did be tell you aboul any other car accidents \
5 Q. Okay. And that's because the pain he complaned 5  he'd been involved in?
6 ol was across his neck and then over his left trapetius? [} A. Not that 1 cén see herg, no.
7 A, Correct. 7 Q. Did he tell you about a pricd motorcycle
8 Q. Was R down as far as his shoutder? 8 accdenl? -
9 A, From what 1 could tell in my records, It looks 9 A. Not that 1 can see here, no, t
30 ke it went just to the dome, or the adge of the 10 Q. Did he tell you anything about this car accident
11 shoulder here, bul not down his arm. 11  that would give you an understanding of the kinds of i
12 Q. Okay. You've also testified thal his physical 12 forces involved? ‘
13  exam was consistent with myofascial or soft-lissue pain; 13 A. Naot based -- i
14 rght? 14 MR, CRAFTON: Form,
15 A. Correct, 15 BY MR. ROGERS:
16 Q. And we've leammed now that he responded well 1o 16 Q. Go ahead.
17  mgger-pabnt injections, 1s that -- 17 A. Not based on the repart here, no.
18 MR. CRAFTON: Objed to form. 18 Q. Well, as you sit here, do you have any !
19 THE WITNESS: Comect. 19 understanding of what kind of a car accident this was? L
20 BY MR. ROGERS: 20 A. No. Ihave no recall from 2006. g
21 Q. Could it be that the trapezius pain that he was 2 Q. Right In your opinion, does the severity of :
22  w@mplalning of was not being caused by impingement al (4 | 22 force correlate to the likellhood of cause of injury? :
23 bul rather just soft tissue? 23 A. 1think It's a falr statement. ] would agree, i
24 MR. CRAFTON: Form. Foundation. Calis for 24 With that being said, ] have to say that I've ]
25  speculation. 25 seen peapie who have been in very severe acddents with 5
i
Page 26 Page 28 5
1 THE WITNESS: Yes, It's possible, 1  alot of force who don't have injuries that you would !
2 BY MR, ROGERS: 2 expect to comelate with them. !
3 Q. Did the plalntifil complain of any hand symptoms 3 Q. Back in 2006, what was the plaintiff's reported ‘\
4  when you saw him back In May and June of 20067 4 pain level? :
5 A. 1t indicates here ~ the records from May 10th, 5 A. I'm assuming you mean on a zero- to ten-point %
6 2006, indicate a history of worsening neck and hand pain 1| 6  scale, or some type of scale?
7  over the pest year. 7 Q. Yes.
8 Q. Were you aware that the plaintiff was diagnased 8 A. 1don't have it here. It may be on his intake E
9 with carpal tunnel syndrome? 9 guestionnaire, which I don't have a copy of in front of
10 A 1don't believe so at the time, Without jumping [ 30 me. It might -- it's abaul a ten-page form, i you want |
11 ahead, ] do recall on my re-eval, which was several 11 me tolook. i
12  years later, a mention of a possible capal tunnel 12 Q. Keep your thumb where It Is, because that's
13 syndrome. But that - there's no indication of that on 13 about where the May report is. 2
14 this Inidal eval in 2006, though. 14 A. Going forward or backward?
15 Q. What did the plaintiff telt you about his 15 1 have a copy of his intake questionnaire. On :
16 history at the time of that 2006 initial evaluation? 16  this he indicates the pain level of six out of ten ona
17 A Alttle vague. What do you mean by "about his 17 zero- to ten-point scale with exacerbations to ten-plus.  {
18  history"? 18 Q. Okay. Do you know whether the plaintifl was i
15 Q. Sure, Let's start with his past medicai 19  working full tme at the time of that evaluation? :
20 history. 20 A. 1can't tell exactly. He did not Indicate when
21 A. Based on this, he has a history of migraine 21 he last worked. But the information 1 do have here says
22 headaches, which have been increasing. He said he has | 22 he worked for the past one and a half years and missed
23 insidiously worsening neck pain, chronic recurrent 23 ten days from work in the last six months.
24 headaches, a year ago involving the motor vehidle 24 Q. 1s the physical exam consistent with those pain
25 acrident, which appeared to -- which he called as a 25 complaints?
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1 A Yes. 1 any of these kinds of publications?
2 Q. 1s 2 finding that there is no pair on cervical F A, Yes.
3 range of motion consisten with a paln score of sh o 3 Q. Al right. Are those S5ame contems -- et me
4 ten-pus ol ten? 4 rephrase that.
5 A, Ncan be. 5 Do thase same concerns apply to personal injury
b Q. Canil not be as well, then? 6 Jawsuits?
7 A. Yes, 7 MR. CRAFTON: Form. Foundation,
| Q. The car accident that the plaintilf reported to 8 THE WITNESS: In my practice, sometimes | think
9 Southwest involved roughly rounding up 500- and, 1 9 theydo.
10 believe, 70 dollars of damage. There was no ambulance | 10 BY MR. ROGERS: .
11 and he drove from the scene. 15 what 1 just told you 1 Q. Did your epidural injection positively identify B
12 everything you know about this car acddent? 12 the plaintiff's pain generator?
13 MR. CRAFTON: Object to the form. Foundation. 13 MR. CRAFTON: Are we still talking June ‘067
14 THE WITNESS: Yes, 14 BY MR. ROGERS: |
15 BY MR. ROGERS: 15 Q. Yes.
16 Q. All ight. Do you have an opinian on the cause i6 A. 1don't think based on his follow-up there that
17  of the candition with which you diagnosed the plaintifi? 17 you can necessatlly identify a single pain generator. i
18 A. No. 18 M's referencing that he had a good overall response to
19 Q. And why is that? 19 the steroid injection, but he also states he had a -+ :
20 A. Because 1-- as ! stated before, I'm warking 20 you know, a goad respanse to same trigger-point :
21 under his primary insurance, evaluating the patient 21  injections. So 1 don't think 1 particularly identilied
2?2 - independenty of what may have occurmed in the accident, | 22 a discrete pain generator at that time. 1 would say .
23 ) dont drew 2 condusion necessarly that oneis & 23 that sometimes & is offen difficult to identity 3 very
24 cause of the other. [ certainly take it into 24  focal pain generator, :
25  consideration as a mechanism of injury when I'm trying 25 Q. Where we leave off.in June of 2006, § understand ‘
Page 30 Page 32 i
1 o assess his presentation. But with pain, myofascial 1 that the plaintiff reported retief from the v
2 pain, limi! findings un MR1, as we spoke of before, it's 2 trigger-point injections, but I'm not clear on what his i
3 uften hard to draw a condusion as to 3 use and effect 3 response to the epidural was. Did he have relief and, “
4 of this, 4 i so, what was it on an immediate and a long-term i
5 Q. And has the medical fieid tested the reliability 5 basis?
& of a causation opinion based on the plaintiffs word In 3 A. 1can't tell what the long-term basis would have  §;
7 3 personal injury lawsuill? 7 been based on his Jollow-up in June of 2006. It merely '
8 MR. CRAFTON: Object to form, | 8 indicates that he had an overall good respanse tothe |
9 THE WITNESS: Could you rephrase your guestion? | 9 injection.
10 BY MR. ROGERS: 10 Q. Was that in reference to the trigger point or to '
11 Q. Okay. I'f put it this way: 1s there a known 11  the epidural? (.
12 polential error rate In basing 2 causation apinion on 12 A, To the epidural. :
13  the patient's word? 13 Q. Okay.
14 MR. CRAFTON: Same chiection. 14 A. This -~ :
15 THE WITNESS: ] don't know. 15 Q. 1 believe there's  -- look here. This may help
16 MR. CRAFTON: Foundabion as weil, 16 answer the guestion, in a July 27, 2006 repon.
17 THE WITNESS: § dan't kriow I 1 could tell you 17 A. This note indicates, again, July 27, 2006, that i
18 anactual rate, 1 would agree that dinically, in some 18 he continues to do well. His headache frequently has 3
19  sense, there's a high rate of emmor in causation between | 19 significantly reduced, as his neck pain has. He wasn't
20 patients having any type of accident and presenting with | 20 taking any medication. He seems to be very satisfied
21 pain symptoms. 21 with the outcome of the procedure and the treatment.
22  BY MR. ROGERS: 22 And 1 will see him back in three months or on an
23 Q. Tve heard of publications documenting some 23 as-needed basis. He continues to do well.
24  concern about the reliability of a patlent’'s word in a 24 Q. Okay. Now, let me move on to the follow-up
2%  Workers' Compensation setting. Are you famfliar with 25 visits there, But what does this July 2006 report tell
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Page 33
you, 3t least as of July 277

A. It means that far the -- yau know, the next
maonth or two after the proceduore that he had significamt
improvement in ks symptoms.

Q. Okay. Now I'm going to show you the next visit,
August 24, 2006. And what does it say there about his
response’?

A. 1t says he returns Lo the dinic with complaint
of exacerbation of his ieft rapezial pain. It says we
discussed in the past the result of ms transforarminal
sterosd injections were not stellar. 1t says he did
have a reduction in the frequency of his tension-type
headaches, howevear the pain over the C4 distributdon of
the left cantinues to warsen and having more frequent
exacerbations.

And it goes on to say we talked about trying a
left {4 selective nerve-root block to evaluate how he
did during the anesthetic period as such,

Q. Okay. Now, da you know what the exacerbation
was? In other words was there an aggravating event that
aased this change we see in August?

A, Nat that 1 can see here. It doesn't indicate
there was any event thal caused this exacerbation.

Q. What 1 mean by that is thal some people use the
term “exacerbation” to relerence an event; others use it
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Page 35
MR. CRAFTON: Objedt to form and foundation.

BY MR. ROGERS:

Q. Go ahead and take the time to look at
Dr. Arita’s the notes, if you'd like. They're right in
tront of you.

A. Prior to having a pulsed radiofrequency
modulation, you'd typically have a selective nerve-root
block prior to that.

Q. He did a selectlve nerve-root block as well,

A. Sousing a -- referencing back to my procedure,
what we did was a transforaminal stercid injectian,
Although, you can atternpt to try to identify the relief
he had during the anesthetic phase, It's typlcally more
a therapeutic injection; whereas the selecijve
nerve-root block is much rmore selecive and much mare
short-term relief, and reaily locking for that
past-procedure-type relief. Depending on the locat
anesthetic you use, anywhere from two Yo six hours.

1i he subsequently prceeded with a pulse
radiofrequency modulation, thal would presume that he
had a certain amount of relief Huring the diagnostic
selective nerve-roat block.

Q. Allrght. Well, take a look at that note in
frant of you, and you'll see the very Injections you're
falking about.

D
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differendy. Do you know how that term was meant here?

A. Based on this, it looks like it was just an
escatation or an increase in the symptoms he had, not
based on there was an event that sccurred and therefore
"1 have more pain." 1 looks like he's just had an
exacerbation or an inorease in the symptoms that he
inftially presented with,

Q. Now, il the problem in the plaintitfs neck was
facet hypertrophy, why start with an epidural?

A. The facet hypertraphy was causing some narrowing
of the foramen and possibly compressing on the €4 nerve
reot. And il he has pain radiating down into his
trapezial region, that could come from a number of
reasons. Like we mentioned before, it could be a
myofascial pain in that region. 1t could be a radiant
pattern from a facet degenerative prablem. But it could
akn be a dermatomal pattemn for a C4. S0 unfortunately
with that presentation, you have several different
options to pursue as far as trying to identify a
discrete generator far this pain.

Q. You said that your injection did nol isolate the
pain generator. Dr. Arita followed up with pulsed
radiofrequency, and the injection responses were
basicalty the same, perhaps even shorter-lived. What
dtes that response sugoest 1o you?

= D WO bs W N e
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A. A follaw-up from October 11, 2006, with

Dr. Arita, indicates he underwent a left £4 selective
rerve-root block and had 50- to 75-percent relief.
Pulse radiofrequency was discussed. And will schedule
for such,

Q. Okay, What does 50- to 75-percent relief
suggest?

A. 1 consider that 2 moderate relief. There's
certainly enough te point in a direction as being at
least # good portion of his pain generator, At this
point in tme, It becomes sort of a practice vaniable
for myself. If I'm doing a diagnostic procedure, 1
typically want to see in the range of 75 percent or
greater pain relief. In other peaple's practice having
50 percent sometimes can represent a reasonable measyre
of relief. It depends on the individual provider.

Q. You testified earlier that it can sometimes be
difficult to isolate 3 pain generator. And in this
case, the plaintiff had the responses you've described
to the epidural, the trigger point, and the select
nerve-root block, and generally the same responses to
the pulse radicfrequencies that followed. 15 there
something abowt the cervical spine that makes it more
difficult to isolate the pain generalor as compared to,
Jet's say, the lumbar spine?

=
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Page 19

1 MR. CRAFTON: Object to form. Misstates prior 1 Q. Is there any concern in the medical field about
2 \estimony. 2 2 surgeon doing a diagnostic biock and then basing 2
k] THE WITNESS: Dne of the things that makes it 3 surgical dedsion o0 this block?
4 difficult in the cervical spine, particularly in this q MR. CRAFTON: ) object to form.  Foundation.
5  mesentation hers, is the overlap between some of the 5 Go ahead.
6 radiamt patterns of pain that may come from disk 6 THE WITNESS: 1 can't comment on any particular
7 degeneration, myofascial pain, possibly even 7 literature. From my perspective, 1 have a concern aver
8 facet-mediated pain, versus a radicular-type pattern B somebody doing a diagnostic block as such and making a |
9  that would be mediated by a nerve root, particularly 9  surgical dedision afier that. \
10 whenyou're talking about an area of the trapezial 10 BY MR. ROGERS: '
11  region. Because that pain pattern tends to overap. 11 Q. Whal's your concem? .
12 So, for instance, if somebody was felt to have a 12 A. My concem is thal, in general, a discography ’
13 decrete pain generator at an inferior nerve root, such 13 can have a very high false-positive rate. And that if a
19 aa£horaC?, 1t might be a littie mare -- a litle 14 provider who is performing such bas sarh fatse-positive
15  easier to diagnase, as we might expect some symptoms | 15 rates and then uses that information for a subsequent
16  further down into the arm ang into the hand. But when | 1&  and very interventional procedure, Tike 2 Surgery, may
17  you're in the trapezlal region and the shoulder region, 17 be making a poor decision based pn that. :
18 alot of the pain generators in the way they present 18 Q. Would that same concern you have aboul .
15 will overlap. 5o In that sense, that area can be 19 discography apply equally to epidural blocks?
20 difficult to isolate one pain generator. 0 A, Wel, typically an epidural block is not a ,
21 BY MR. ROGERS: 21 diagnostic procedure, so something wouldn't necessarily |
22 Q. Okay. Do youdo discograms? 2 come fram that, ‘
23 A. 1doin some areas. 23 Q. 50 let's say a selective nerve-root block.
24 Q. What areas? 24 A. Yeah. Ithink what you miight be thinking is if ;
25 . A The lumbar spine. 25 1do a selective nerve-root biock and subsequently doa |
, s
Page 38 Page 40 |
1 Q. You don't do them in the cervical? 1 pulse radinfrequency modulation on that. ] think there |
2 A No. ) 2 is some concem, but T think you have to weigh the risk j
3 Q. Have you ever? 3 andd the long-term auicomes that pcour with the ,
4 A. 1did a few in training, but not in practice. 4 subsequen! protedure. For instance, if you do a f
5 Q. Do you have an opinion on the refiability of 5  selective nerve-root block and you deem there's been 3
&6  cervical discography in terms of isolating the level 6 spedfic amount of benefit, and you choase to do a pulse
7 that should be operated on? 7 radiofrequency modulation, ] think the risk of !
8 MR. CRAFTON: Object to form and foundation. B exacerbating or making these symptams worse by such PE
9 THE WITNESS: Yeah, ingeneral, 1thinkatbest | 9 procedure are relatively low. i
10  i's a marginal predictor. And from my practice, often 10 Q. Youknow what? ! think my guestion wasn't '
11 }think the risk of the procedure outwelghs any 11 dear. My questionis: Where a spine surgeon does his |
12 diagnostic informatian you're going to get fram it 12 own epidural ar selective nerve-toot biock and then
13 BY MR. ROGERS: 13 bases a surgical dedsion on that block, is there any
14 Q. What risk are you talking about? 14 concem in the medical field about that approach?
15 A. The risk of complications from the procedure 15 A, Oh, Al right.
16 itself; meaning, hematoma particulary in your neck. 16 MR. CRAFTON: Objec! to form. Foundation.
17 Q. Can discography actually injure the disky 17 Go ahead,
18 A. 1 think that's a bit of a debatable medical 18 . THE WITNESS: I'm sorry, 1 understand the
19 question right now, 1 think in the sheer sense of 19 question now.
20 causing trauma ta the disk with a needle, you could say | 20 Again, same thing with discography. [ can't
21  that It could damage the disk. But again, 1 think in 21 cite you specific detail in medical literature, but 1
22 the medical literature there's always debate about the 22 have my own personal apinion about that, and 1 do have
23 trauma and the long-term effects about doing a 23 roncermn about making surgical dedsions based on a
24 discography. But Idon't think | could testity here to 24 diagnostic black tike thal.
25  you as to 8 cause and effect of that at all. 25

i
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1 BY MR. ROGERS: 1 what does the lact that the plaintiff had little to no
2 Q. In other words, in your prolessiondl expenere, 2 pain relief from thal surgery suggest In terms of anyone
3 there's a reason for this sort of separation between the 3 having isolated that pain generator?
4 surgeon and the pain management provider? q MR. CRAFTON: Object to the form. Foundation.
5 A. In my practice and opinion, yes. 5 Go ahead.
6 Q. When you have confusion about the pain generator | 6 THE WTTNESS: Yeah, 1 think that's a tough
7 Ina case like the plaintiffs where the pain is up in 7  conclusion to make. 1 see a lot of patlents who have
8  the trapezial region and you get varying responses from B surgeries after reasonable isolation of a pain generator
9 different injections, is it important to employ other 9 that don't have pain relief afterwards 2nd, in fact, can |
10  swudies, other diaghostic studies like EMG, nerve 10 often have worsening of their pain after their surgery.
11 conduction studies, things lke thal to heip isofate the 11 Sol don't think ] could draw any direct conclusion
12 pain generator? 12 between a - necessarily a pain generator workup and a
13 A. It can be a reascnable option. 13 response the patient had.
14 Q. s it something that you would recommend doing 14 BY MR, ROGERS:
15 before performing an invasive protedure like a fusion? 15 Q. Do you know whether there was & reasonable
16 A. Nol routinely, no. 16 isofation of the pain generator in this casa?
17 Q. Did Dr, McNulty ever recommend facet injections 17 A, 1dont know. We hadn't seen him for years.
1B o the plaintiff? 18 Q. Right. You werent part of that workup?
19 A. At any penod In a time period, or would you 19 A. No.
20 ke me to reference a particular period? 20 Q. But it is accurate to state that when the
21 Q. Waell, each time he sent the plantifil out, he 21 plaintff returned to you, he was In 3 very similar
22  relerred Wim to Southwest Pain Management, Lo your 22 fashion, as you put it, to the pain he had before?
23 office. Do you see any secord of a recommendation fora | 23 A. It appears that way, yes,
24 facel injection? 24 G. Was there any difference in either the location
25 A. 1donY see any requests to me, per se, for a 25 or the severity of the paln between June 2006 and
Page 42 Page 44 I,
1 facel injection, but there are several hundred pages of | 1 March 2010? i
2 documents here that 1 haven't gong through. 2 A. He did not appear to have any significant
3 Q. Allright. When he came back to see you after 3 difterence.
4 the surgery, the plan, as 1 understard it, was medial 4 Q. You saw the MRI that was taken after the
5 branth biocks? At least as of April 20, 2010. 5 surgery. Did the surgery relieve the stenosis that you |
6 A. 1 have a note from Aprli 6th, 2010, indicating 6 Dpbserved on the March 2006 MRJ?
7  that the patient.had gone back 1o see Dr. McNulty and | 7 MR. CRAFTON: I guess Il object. 1 didn't A
8 re-referred to this office for evaluation of possible 8 understand the question, :
9 medial branch blocks - 9 THE WITNESS: It's a good thing 1 did. :
10 Q. Okay. 10 MR. ROGERS: Okay. T'l just have her repeal
11 A. — for the facet which would be -- not a facet 11 i, and then you ¢Bn Bke a look at that Steinberg pile, ;
12 injection, per se, but a biock of the nerve that goes to | 12 if you wanL
13 the facet. 13 Can you read that back, please.
14 Q. Right. Well, tet's go back, then, for a moment ] 14 {Question read by the reporter.}
15 o March, 50 that we get that first return visit. We 15 MR, ROGERS: Did that make better sense?
16  now haven't seen the plaintiff -- 16 MR. CRAFTON: Yeah, thank you.
17 A. Somy, which year? 17  BY MR. ROGERS:
18 Q. 2010. 18 Q. Okay. )
19 A, Ohkay. 19 A. 1 have two things to lock at.  Based on my note
20 Q. 5o you now haven't seen the piaintiff, well, for {20  of March 5th, 2010, it indicates that an updated CT scan
21 nearly four years. He comes back to see you and he's | 21 of the cervical spine was made from August 11th, 2009,
22  had this two-level fusion. You write, "He seems to 22  which showed an anterior cervical disk fusion from C3
23 present in a very simllar fashion as he did 23 through €5. There was a {3-4 stable left-sided joim
24 preoperatively several years back, still primarily axial 24 arthropathy resulting in moderate left neurolotaminal
25 neck pain, radiation to the left trapezial region.” 25

stenosis potentially affecting the exiting L4 nerve
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Page 45 Page 47

i root. And it says, parentheses, similar Lo previous 1 BY MR. ROGERS:

2 imaging of the studies of the lefi-sided C3-4 level, Z Q- Is an annular tear something thal would be seen

3 period. 3 on the Steinberg MRAJs as well as the Newport MRI?

9 . That L was a typographical error? 4 MR. CRAFTON: Form and foundation,

5 A. T would note that that seems like a typo, yes. 5 THE WITNESS: Most likely. But it Does indicate

6 . Go ahead. 6 here a subtie ingeased signal that’s consistent with a

7 A. Thal was my note from 2010. 1 think you are 7 subtie annuler tear, 50 subtle findings may net have .

8  eferencing another MRI we have of the cervical spine B  been reported out on the Steinberg. i

S hom 11/6/08 here, which is comparad from 9/24/07, which | 9  BY MR. RDGERS: i
10 shows at C3-4 no significant discogenic disease, 10 Q. Are there some radiologists who interpret a i
13 possible mild left neuroforaminal narmowing, secondary 11 finding as a tear, where others would call it 3 :
12 o facet hypertrophy, which was unchanged. And the 12 protrusion? :
13 impression being a possible mild left C3-4 13 MR. CRAFTON: Form and foundation.
14 neuraforaminal narrowing, 4 BY MR. ROGERS:

15 Q. Sois there anything in those films to 15 Q. 1ln other words, J'm looking at the same levels
16  iluminate us on whether the stenosis that you diagnosed 16  here and I'm seeing different words being used, and I'm
17 the plaintff with back in' June of 2006 was relieved by 17 wondering why.
18  the surgery? 18 A. 1dont think you would -- & radiologist, at '
19 MR. CRAFTON: 1 object to form, foundation, 19 least in my experence from seeing reports from the g
20 BY MR. ROGERS: 20 radiologists, thal there's confusion and/or diferences 5
21 Q. Go ahead, Doctor. 21 the reading between a disk buige or a protrusion and an a
22 A, Not based on these docurnents here, 22 annular tear, Those are two different findings, F
23 Q. Now, 1 want yon to take a look at this Newport 23 What 1 did imply is that on the Newport MR It ,
24 MRI. And you'll see In it findings and impressions of 24 does says thal these were subtle findings, Maybe ’
25 annular tears or fissures. There's no comment on such a 25 these ~ it wasn't as highly sautinized on somebody's E

Page 46 Page 48 E

1 ondition in any of the Steinberg stucies. Db you know 1 read.

2 why that difference? 2 Q. Well, can some radiclogists overread a finding

3 MR. CRAFTON: Object to form. Foundation. 3 ona2fim?

4  8Y MR. ROGERS: 4 A Yes.

5 Q. And for the record, I'm going to attach some of 5 Q. Okay. All ight Well, when the plaintiff --

6 these exhlbits while you're looking that qver. 6  we were focusing on that March 2010 report -- when he

7 As Exhibit A we'll attach the Stelnberg -- 7 came to see you again, did you do the trigger-poim ]
g THE REPORTER: Exhibit B. B injections? :
9 MR. ROGERS: Exhibit B, we'll attach the 9 A, Yes,
10  Steinberg records we've been referencing, Exhibit C 10 Q. When Dr. Mchulty sent him to you, s that what |
11 will be the Newport MRI records. Exhibit D will be the 11 he recommended is igger-point injections? ﬁ
12 Southwest Medical records that the doctor brought. And | 12 A.  Not particularly on that vistt. But again, I'm !
13 the Exhibit E will be the Southwest records that 13 going back to April 6 of 2010 where be had seen i
14 Southwest has produced to this office. 14 Dr. McNulty and then being re-referred back far possile |
15 {Exhibits B, C, D, and E were marked for 15 medial-branch block. !
16  identification.) 16 Q. Okay.
17 THE WITNESS: Could you repeat it? Was therea | 17 A. Llooking at my evaluation there, again felt he ,
1B  guestion? 18 presented in a very similar fashion; 2 combination of d
19 BY MR. ROGERS: 15 possible C4 radicular pain and some myofasclal pain, On |;
20 Q. Yes. The question [s: Why does the Newport MR] | 20 March 5th, we opted to do bigger-point injections, ¢
21 reportedly show things that aren't seen in the Steinberg | 21 Q. What happened with the medial-branch blocks thal, |,
2 MRIs? 22 Dr. McNulty recommended? :
px} MR. CRAFTON: Same objection. a3 A. 1t appears he ulimately had these. 1 just
24 THE WITNESS: I don't know. 1 didn'l read these 24 dion't happen 1o do #t on that visit, ] felt like maybe
25 MRls, 25

a trigger paint might have been more appropriate at that
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Page 49 Page &1

1 hme. 1 two-level fusion?

2 But lgoking on forward to April b, 2010 -- 2 MR. CRAFTON: Object to form. Foundation.

3 Q. 1 know you did them on April 20th. 3 THE WITNESS: No.

4 A. 1don't think 1 have that. 4  BY MR. RDGERS:

5 THE WITNESS: But 1 think we s5aw those on your 5 Q. Aliright. After the plaintiff®s negative X

& compaer. That was the one. 6 response 1o the medial-branch block, what did you next

7 BY MR. ROGERS: 7 do? s

B Q. Let me give this to you. There you go. 8 A. Ithen arranged for him to have a left £3-4 )

9 And tor the record, the doctor is looking st the o transforamina) sterpid injection.

10 April 20, 2010, records, and ] believe the April 22 10 Q. Okay. That's the procedure that you did back In

11 records ave included in that stack 1 hanoed you as well. | 11 June 20067
12 A. It Inoks ke just the Apnl 20th record. It's 12 A, Yes,
13 the package of the procedure note as well as the surgery | 13 Q. Allright. And was that the proceclure that you
14 (enter documentation, 14 intended to do when the piaintiff first returnedto you i
15 Q. Do you have those for April 227 15 after that March 2010 visit? "
16 MR. CRAFTON: it's right there. 16 A. I'm not sure what you mean by "intended ta do."
17 [Discussion held off the record.} 17 Q. Well, you did the trigger-point Injection.
18 BY MR. ROGERS:! 18 A. Corred.
19 Q. Al rght. So the question is: What was the 19 Q. And was your plan, then, to do a €3-4 epidural?
20 -plaintffs respanse to the medial-branch Hlocks? 20 A. No, My plan initially after the reevaluation é
21 A. Well, I have him undergcing the medial-branch 21 was to do the diagnostic medial-branch block that .
22 blocks, Iefi €3 through C6, April 20th, 2010. 22 Dr. McNulty had suggested and requested.
23 The next note's from April 22nd, 2010, on the 23 Q. Did you have a difference of apinion with q;
24 foliow-up. 1t indicates the patient apprecated a 24  Dr. McNulty in terms of that recommendation for the :
25  30-percent reduction in his lefi-sided axial neck pain, 25 medial-branch block?

Page 50 Poge 52

1 continues to complain of lefl-sided neck pain and left 1 A, Yes, ] didn't think this was necessarily

2 upper trapezial pain. 2 mediated by a facet. And just looking back at his

3 Q. Okay. What do you draw from that response to | 3 follow-up imaging, it appeared that he stll had some

4 the injection? 4 compression of thal nerve root and it was stilkin a C4

5 A. 1 consider that not 8 posltive response. A 30 S radicular pattemn. And 50 | felt a left T34

6  parcent s not a very positive response, particularty & vansforaminal stereid Injection would probably serve

7  for a diagnostic procedure Mke that. So he's not 7 him better, recognizing that he's had some limited

B having relief from that, ] didn't feel that a 8 benefl to this in the past. But as a symnptomatic

9  [acet-mediated pain generator was In play here. 9 standpoint, 1 thought we couid try to provide some pain
10 Q. Okay. But you felt what? 10 relief,
11 A. 1 continued to feel that he had symptoms Ina €4 | 11 Q. I don't remember, because 1 just barely saw It
12 rdicular patiemn in addltion to some myofascial painin | 12 before the deposition began, whether you did the (34
13 that region. 13 epidural in June of 2010, or you simply planned to do
14 Q. Andthat pain ts from the facet hypertrophy that | 14 it?
15  you diagnosed the plaintff with at the cutset? 15 A. ] believe that's the one he has on his computar,
16 A, More precisety -- 16  adigital record.
17 Q. 1should probably say compression? 17 Q. Right.
18 A. Correct. 18 A, And it looks like our note. 1t looks like
19 Q. Let me rephrase that to make a clear record. 19 something we did do. And ) vaguely recall seeing him
20 You maintain that the plaintif's pain generator 20 and doing this procedure, bul ! don't have the hard copy
21 s a C4 compression caused by facet hypertrophy? 21 infront of me, but that cestainly looks like our note,
22 A. Comect. 22 and it's signed electronically by me, 6/10/2010.
23 Q. And I know that you weren't Invoived in much of | 23 Q. Okay. Sothe C3-4 epidural was done on June 10,
24  the surgical workup -- well, maybe betier stated, in any | 24 20107
25 of it. Do you have an opinion regarding any of that 25 A, Corredl.
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Page 53 Page 55
1 Q. Do you have a follow-up to know how he responded § 1 process; nght?
7 toit? 2 A, Yeah. | think what - I can tell you that this
3 A. ldon't know offhand. I'm sure he dpes, but | 3 is not something that develops in a short term. This is
4 couldn® telt you today whether -- when and where he has 4 not a one- lo two-day or several-month-type process. It
5 lollow-up. 5 is a chronic condition that typically takes years o
B Q. Okay. & develop.
7 A Llet's see. June 11th, this is just 8 procedure ? Q. Yasked you earlier about whether smoking
8 follow-up made by our M.A,, just seeing how the 8 contribuies to any of the findings that we saw on an
9  patient’s doing. It says, "Post-procedure call made, 9 MR 1 want o refine that question now. Does smoking
10 Spoke with patient. He's feeling a littie better prior 10 contribute lo degeneration in the spine?
11  te procedure.” But I wouldn't consider this a follow-up 11 A Itcan,
12 with mysell or one of the providers in the dinic. 1It's 12 MR. CRAFTON: !l object to form.
13 afollow-up looking more at have you had any signs of a 13 THE WITNESS: It can.
i4  complication from the procedure, ’ 14 BY MR. ROGERS:
15 Q. Okay, I see. And just for the record, the 15 Q. Do you know Dr. McNulty?
36 June 10 and June 11 records that you testified about, 16 A. Yes.
17  Doctoe, we've read off plaintiffs counsel’s computer; 7 Q. Do you work with him?
18 nght? 1B A. Inthe sense that he's one of the contracted
19 A. Correct. 19 orthopedic providers, and 50 ] see a lot of the patients
20 2. Let me shift gears here. Do you have & future 20 that are referred back and forth arnongst ourselves, yes.
21  geatment plan for the plaintiff? 21 Q. What is your professional opinion of
22 A. 1dont right now In front of me. 22 Dr. McNulty?
23 Q. Okay. Well, will that be formulated upon 23 A. 1think he’s a competent physician.
24 determining the plaintiff's response to that epidurat 24 Q. As1understand your lestimony, the surgery was- |-
25 injection? 25 not effective in redudng the plainkif's pain :
Page 54 Page 56 i
1 A. It certalnly would be parl of R, yes. 1 complaints?
2 Q. Ohkay. Is there a future treatment plan, even 2 MR. CRAFTON: Object to form.
3 though it's not yet formulated? In other words, is 3 THE WITNESS: That would be per the patient's ,
4  there a plan to continue seeing the plaintiff or to 4 reporl. The patient retumed to me teling me he had
5  discharge him? 5 continued pain, which appeared to be in 3 very similar
6 A. 1 don't have any particutar plans to discharge & fashion that he had before.
7 him for any reason, But again, 1 cant comment on 7  BY MR. RDGERS: ‘
8  whether e has a follow-up right now or what date that | B Q. Wnat was il you said earlier about responses to 1
9 might be. But based on what ] have here, 1 have no 9 injections? You said something to the effect that
10 reason to believe there would be. 10 75 parcent or greater is the threshold for a positive .
11 Q. You mentioned at the outset that Dr. Aritawas | 11 response. Did I understand that?
12 your former partner. Is he no longer with Southwest 12 A. Yeah. 1was referring to a diagnostic procedure
13 Medical Associates? 13 in trying to Infer what a positive response is to that.
14 A. Carrect, he Is not. 14  And in my practice, 1 tend to be a little more g
15 Q. 1s he still here in town? 15 conservative, 1 look for a positive response of around -
16 A. 1 believe so. 16 75 percent of greater. But then in the community, 1
17 Q. Have you discussed the plaintifl with Dr. Aritaz | 17 think 3 50 percent or greater mark is often construed as |
18 A. No. . 18  a posltive response. :
19 Q. What's your professional opinion of Dr. Arita? 19 MR. ROGERS: 1 think I'm done. Let me just
20 Is he a competent physician? 20 hinish going through here. .
23 A. Yes. 21 MR, CRAFTON: 1 a2m poing t0 have a few questions
22 Q. How long does facet hypertrophy typlcally take | 22 for you.
23 to form? 23 MR. ROGERS: Well, go ahead.
24 A. } can't tell you that. 24 MR, CRAFTON: Do you want me ta go ahead while
25 Q. You described It garlier as a degenerative 25  you're looking through it?
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Page 57 Page 59
1 MR. ROGERS: Yeah, 1  BY MR. CRAFTON:
2 EXAMINATION 2 Q. And you diagnosed -- or your diagnosis of
3 BY MR CRAFTON: 3 Mr. Simao was a C -- corredt me if I'm wrong -- a £34

4 Q. Doctor, | introduced mysell to you before the 4  compression resulting in a facet hypertrophy? Did ) get

5 deposiion. My name is Brice Crafton. J'm representing 5 that right?

6 paintif, Mr. Simao. 6 A, ] think you have it backwards. You have,

7 And first of all, Doctor, does pain - T'm 7 radiographically, a facet hypertrophy causing some

B sorry, strike that. 8  compression upon his C4 nerve root, which exits the C3-4

9 Does. degeneralion aiways equate (O pain in your 9  foramen,

10 expetience? 10 Q. And you stated earier that that is a
11 A. No. 11 degenerative process?

12 Q. Okay. In other words, somebody can have a 12 A. A facet hypertraphy is a degenerative process,

11 degeneralive condition in their spine and Il is an 13 yes,

14 xmymptomatic condition? 14 Q. lIsit possible for one to have a facer
15 A Yes 15 hypertrophy that is asymptomatic?

16 Q. And can trauma cause an agymptomatic condition 16 A Yes.
17 to become symptomatic, meaning that it becomes painful 17 Q. And can auma cause that to become symplomatic?
18 gher trauma? 18 MR. ROGERS: Same objectlon a5 eariier, '
19 MR. ROGERS: Objection, vague as o - well, to 19 THE WITMESS: It seems like the same question as
2D aboul four terms in the question. 20 before,
21 But go ahead. 2 Again, it can -+ theoretically, can a trauma
22 THE WITNESS: ] think the condusion of saying 22 cause an asymptomatic degenerative condition, begin to
23 that an asymptomatic degenerative process can be somehow | 23 tause pain now? Yes, Does it necessarily correlate to
24  exacerbated by trauma is one question, which it 24 the degensrative process that's going on at thal level?
25 cerfalnly can. Bul a bigger picture could be just does 25  Nao.
Page 58 Page &0 ;

1 vauma result in peaple having pain that may or may not 1 BY MR. CRAFTON;

2 be due to the underlying degeneration they had before. 2 Q. !'m going to May 6th, 2000 -- I'm sorry, the

31 ) see 3l variations of such, They can have an 3 May 10th, 2006, record, which 1 belleve was the first

4  underying degenerative process and have some type of 4 time we talked about Mr. Simao recelving trigger-point

5 bouma and present with pain, and we are often lefl with 5 injections; comedd?

6  how much of this is due to the underlying degenerative 6 A, May 10th, 20067

7  process and how much of this Is due to trauma. s a 7 Q. Yes.

8  tough question to answer. 8 A Comect.

9 BY MR. CRAFTON: 9 Q. And since that discussion there was some _
10 Q. And let me try to simplify it a little biy, or 10 questions and some - 1 Quess, some guestions regarding |
11 smplify the question a lite bit 11 agood response, or Mr. Simao having relief from those |,
12 In your expengnce can trauma Cause an 12 injections. Do you recall that discussion?

13 awnm!ﬂmab‘c degenerabive condition Yo become painful = } 13 A, Yes.

14 or I'm sofy, not painful -~ symptomatic? 14 Q. Can you point to me in the record, the May 10th,
15 MR. ROGERS: Same objection, and i's an 15 2006, record, where [t states that Mr. Simao was
16 incomplete hypothebeal. 16 relieved at all from the trigger-point injections?

17 Go ahead. 17 A. From the May 10th, 2006, record?

18 THE WITNESS: Again, I think the condusion was 18 Q. Yes.

19  @n It cause the degeneraltive process to become painful, 19 MR. ROGERS: Let's go ofi for a secand.

20 It's hard to make that condusion. 1 could say that, 20 {Discussion held off the record.)

21 yes, a person who has an underlying asymptomatic 21 THE WITNESS: For the May 10th, 2006, no.
23  degenerative process who has a reuma can have pain ina {22 BY MR. CRAFTON:

23 region that you might expeqt with that degenerative a3 Q. And 1 think ofl the record you said it was a

24 process. Yes, that was frue. 24 {ollow-up note?

5 M 25 A. That's cotect.

N

';_
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Page 61 Page B3
| Q. Andthen ] must have missed that. Canyoupoint | 1 BY MR. CRAFTON:
7 me tothat follow-up note that talks about the relief 2 Q. And correct me it I'm wiong, 1 believe you
3 {rom the trigger-point injections? 3 answered the gquestion that Mr. Rogers had - the
9 MR. ROGERS: ] think It's in this stack right 4 questionis: But you don’l have any epinion of whether
5 herg. There's 5/10, and then going with your leRt hand, | 5 or pot Mr. Simao should or should not have undergone
& up. 6 surgery, do you?
7 THE WITNESS: Backwards? 7 A. No.
8 MR. ROGERS: Yeah. 8 Q. There was some discussion about cerain MRI
9 THE WITNESS: Off the record for a minute? 9 films and why one MRI film wouldn't necessarily contain
10 MR. ROGERS: Yeah. 10 the same information that another MRI report -- and I'm
11 {Disgussion held off the record.) 11 talking about the reports would contain?
12 THE WITNESS: This is the one, A note from 12 A. Yes.
13 June 20, 2006, in the interval history section, this is 13 Q. Do you remember that discussion?
14 atter he's had the trigger points, but also after he had | 14 A. Yes,
15  the left C3-4 ransforaminal steroid injection. It 15 Q. Inyour experience, doss that have a lot to do
16 states: He had a good overall response Lo the steroid 16  with who's actually reading the MRIs and preparing the
17 injection, noticing a decrease in his headaches. 17 report?
18 Continues to have some left pain -- or paln in the left 18 A, Are you referting to the variations in the
19 trapetzial area. And it says he did respond well to the 19 report - ;
20 tnigger-point injections previously. 20 Q. Yes.
21  BY MR. CRAFTON: 21 A. - from one radiclogist to another? !
22 Q. Could you state which one was more, 1 guess, 22 Q. Yes. A
23 therapeutic for him? 23 A, Yes
24 A, No, 24 Q. And, for example, in order to confirm or deny
25 Q. Was elther of those diagnostic in nature? 25  whether there are annular fissures in one MR film \
8
Page 62 Page 64 |,
1 A. No. ) versus ancther, you would have to look at the actual MRY |
2 Q. Thank you for darifying that. 2 Rims yourself; carreci? -
3 You're not a spine surgeon; comed, Doctor? 3 A. T'm not sure what the question is. 1f ] felt
4 A. No, 4 there was some discrepancy between two readings, ‘
5 Q. And you would leave decisions regarding whether | 5 certainly a third party, yourself, or whoever is g
6 aperson should undergo spine surgery to the spine & involved, would want to see the films. :
7 surgeon; is that fais? 7 Q. For example, we spoke -- ar we looked at an MR] |
8 A, Yes. & fim from Newporl and also one from Steinberg. Do you
9 Q. 50 whether ot not Mr, Simao is a candidate for 9 recall that? }
10 surgery, you wauld leave those sorts of opinlons to the | 10 A, Yes, i
11  spine surgeons themselves; is that comract? 13 Q. Where one referenced annular fissures and the '
12 MR. ROGERS: Objection. I'm going to object an | 12 other did not? ;
13 the reasonable — pardon me -- relevance grounds, 13 A Yes.
14  andidacy versus necesshty. 14 Q. In order to confirm or deny whether or not there
15 But go ahead. 15  are annular fissures in the Steinberg MRI, you would
16 MR. CRAFTON: And I'll just state the relevancy 16 actually want to see and interpret that MRI on your own; |
17 of » pmper objection. But we're not going to quibble 17 is that fair? :
18  over that. ] 18 A. 171 felt there was a significant variation of "
19 MR. ROGERS: Right. Right 19 the two, yeah, 1 would like to see it mysell.
20 THE WITNESS: In general, yes, ] would leave 20 Q. And you haven't seen any of the MRI hims?
21  that decision to the surgeon. 1 certalnly have my 21 You're refying strictly off of the -- you're relying
22  perceptions of, you know, which patients } think would |22 upon the report; is that fair?
23 be better served by surgical intervention and which 23 A_ With regard to these particular ones --
29 would not, but ultimately It's going to be up to the 24 Q. Yeah,
25 surgeon and the patient. 25 A. --oringeneral?
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P
1 1 don't know if 1 saw the films to his initial 1 compressed {4 nerve root if that is truly your pain g o7
2 reports or not. Usually I'll state whether I'm seeing 2 generator,
3 the actual films andfor the report, bul 1 can’t recall 3 Q. What sort of condition would 3 - and I'm just
q  on the ones that were referenced here, particutarly from 4 going to refer 1o it as a rhizotomy -- whal sort of
§ 008 and 2009 when | wasn't Involved with him, so | 5  condition would 2 rhizotomy be an appropriate treatment
6 didn't see the report or the film. 6 for?
7 Q. Does the presence of annular fissures in the 7 A. Rhizotomy is the appropriate treatment for
B Newport record, did it cause you lo change o modify any | 8 facet-mediated pain,
9 of your diagnoses? 9 Q. And you ruled out that facet-mediated pain in
10 A. Na. 10 Mr. Simao? 3
1 Q. Does it have any effect on your opinions 11 A. 1did a diagnostic medial-branch block in
12 whalsoever? 12 sometime of this year, 2010, which he did not have a
13 A. 1think it certainty has o be taken into 13 response ta, which would tend to rule out a
14 onsideration. But again, going back Lo this, it looks 14 fatel-mediated pain; although, the responses to that are
15 ke these are subte annular tears. It looks like, | 15  variable in my practice, that rules out a facet-mediated
16 think, there's probably limited dinical significance to 16 pain,
17 &, based on Mhis report al least 17 Q. What teatment would you recommend to Mr, Simao |
18 Q. With face! hypertrophy ang a compression of the 18 at this polnt in Gme to more definitively dimgnose his
19 3-C4 disk, what are Mr, Simao's treatment options 19 condition and also to treat his conditlon? -
20 according to the dizgnosis that you've reached? 20 MR. ROGERS: I'm going to object 1o the question :
21 MR. ROGERS: I'm going to object. It misstates 21 about "more definitively.” 1 don't think there's been
22 the diagnosis and the testimony. 22  any questions about the definiteness of the diagnosis.
P&| But go ahead. 23 But go ahead. :
24 BY MR, CRAFTON: 24 THE WITNESS: 1t seems like there's two :
25 Q. Please comect me wilh the diagnosis, because 25 questions. One ls-- ;
Page 66 Page 68 |
1 I'm not reading i off the record right now, 1 BY MR. CRAFTON: ;
2 A. 1think what he's referring 10 is the facet 2 Q. Well, let's break it down to — '5
3 hypertrophy causing compression of the €4 nerve root —~ | 3 A. -- diagnastic and ~- i
4 Q. 1 apologize. 4 Q. -- diagnostc and -- ,
S A. - versus the (3 disk. 5 A --twois therapeutic.
[ His options for that are several, depending on b Q. - therapeutic. Let's talk about diegnostic '
7 the severity of discomfort he's having. He can do 7 fst.
8 nothing. He can take a variety of medications, ranging a A. From 3 diagnostic standpoint, based on the last r
9 from anti-inflammatories, opiates, anti-neuropathic 9 time ] saw him, ] would pursue again a selective :
10 medications to try to provide some symptomatic 10 nerve-root block at the C4 level, :
11 improvement. He can have interventional modalities that | 11 Q. What would be the purpose of that? Would you ‘
12 we've talked about before, having sternid injections at 12  explain?
13 the (34 level, or he can consider surgical 13 A. To see if he's having C4 nerve-roct mediated '
14 intervention, 14  pain caused by the compression of the nerve roal,
15 Q. And what sort of surgical intervention tould he 15 Q. Isthat it? | mean, at this point in time.
16  consider? 16 A Yes, .
17 A That would have to be lefl up to the spine 17 Q. Okay. And what - assuming that that has
18  surgeon. 18 positive outcome, what would be your treatment options
19 Q. 1s a rhizolomy an appropriate treatment for 19  for - or your treatment recommendations for him? ;
20 Mr. Simaa's condition? 20 A. Again, from my perspective, I'm nat the spine i
21 A A rhizotomy presumably would be referring to a 21 surgeon. But my jobls to provide some diagnostics, but
22 medig\-branch rhizotomy. 27 alsp some therapeutic interventions, which range from
23 (. 1think it's alsg called a neuro-oblation? 23 the modalities we mentioned before. Would it be a
24 A. Yeah, a medial-branch rhizotomy or a 24  medication management or a repeat steroid injection? Or
25 radiofrequency oblation would notl have any effect on 3 25 consider re-referral back to the surgeon to see il he
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Page b9
fell there was any ather surgical interventions thal

tould help aieviate this based on those diagnostic
results.

). And essuming the result was negative, what would
be your next step?

A. If the result was negative, 1'd probably
eonbinue to do myofascial treatments for him, medication
management. He may not have any further interventional
o swrgical modalities that are available o him.

Q. At that point in time, is it foreseeable to you
that he would be recommended for, say, an implant of an
electronic stimulator or othet type of pain-relief
modality, such as the Morphine pump for --

A. 1 could see where some might consider that an
option. ] don't consider a Momhine pump or any
wirathecal device right now 3 likely option for that.

Q. No, } understand right now. But I'm saying --
and 1 understand that there soll has to be furthe:
workup with Mr. Simap; is that fair?

A Yas.

Q. But those are two foreseeable options, assuming
that he receives no reliel from other types of
therapeutic modalities, such as the ones we've

discussed?

A. 1could ses where somebody would think that’s a

AT-TE- - B - i

R
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Fage 71
overview of the patient telling him about the clinic and

what maybe he has to look forward lo a5 Far as treatment
Processes.
Bul If you speak in tetms of general moedalities

a5 a pain psychologist in a clinlc, you know, we often
deal with a larger -- what we call 3 biopsychosocial
mpdel of pain, which can be very complicated ang
involves variables other than what we find on imaging,
meaning compressed rerve roots and disk degeneration.
So attempting to provide a patient with a more global
pain treatment is what 1 think the pain psychalogist
adds to that.

Q. A pain psychologist can be useful in determining
whether theve's a nonphysiologic cause of the
complaints; is that correct?

A. A pain psychologist could look to see what type
of variables the patient may present with that; can
predict how they may do to treatment, or how they may
respond to certain physiologlc - or we'll say
physiologic findings, as you might state it, such as
pain, or radiographic findings such as degenerative
changes in the spine. I don'l think that they can
necessarily sort oul, “You have pain that is physiologic
or nonphysiologic,” but rather 3 global assessment of
the pain of how they feet their pain has affected them

i
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Page 70
reasonable option. I don't particularly think that's an

option for him. But, yes, those are treatment
modalities that somebody would feel ks appropriate.
MR. CRAFTON: Okay. Thank you.
MR. ROGERS: Let's go off for a second.
(Discussion held off the record.)
EXAMINATION (continued)
BY MR. ROGERS:

Q. To wrap up plaintiff's Wine of questioning, it
sounds as though you're not in a position right now to
formulate a future treatment plan; but at this point you
are not indined to recommend any Invasive procedures
fike intrathecal implantation --

A. No.

Q. -- is that correct?

A. That's correct.

Q. Something I noticed about your paln clinic was
that you provide a psychologist to patients who are
referred to you. What's the role of the psychologist in
your dinlc?

A. Currently we don't have a psychologist in our
clinic, but at the time of our evaluation we did have 2
pain psychologist In the clinkc. And the role can be
variable. 1 think in his -- in his records here,
there's a note from her on intake that's just a general

=S-SR P
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Page 72
and how it may correlate with mare objective findings

such as an MRI1 of the neck or back.

Q. And, in addition, to help patients who have some
psychological overiay deal with their pain?

A, Carredt.

Q. Do you know whether the plaintiff has some sort
ol psychologic overlay?

A, No.

0. Youtestified earlier that his MRI findings were
subtle. You said that \n reference particularly to the
fissures or tears; but you said that, it seemed,
generally about the physical exam and the MRI findings
at Steinberg as well. But did 1 understand you right?

A. 1 said that the report from the Newport MRI
indicaled that there were subtle annular tears.

Q. Okay. What 1 mean by my question is: 1t goes
to your earlier testimony that a person can have the }
same findings that the plaintiff has on diagnostic ¥
studies without having pain?

A Correct. :

Q. Do you know whether there's a2 nonphysiological
component to the plaintiff's complaints?

MR. CRAFTON: Object to form and foundation.
THE WTITNESS: 1 can't confirm that, no,
MR. CRAFTON: Beyond the scope.
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1 MR. ROGERS: All right, that's it. ] CERTIFICATE OF REPORTER

2 {The deposition concluded at 5:09 p.m.) | 2 STATE OF REvADA)

3 -000- Js5:

4 3 COUNTY OF CLARK )

g 4 I, Jean M. Dahiberg, a duly commissioned and licensed

5 Count RepoHer, Qlark County, State of Nevada, do hereby

6 6§  centity: Thal ] reported the taking of the deposition .

7 7 of the witness, Ross Seibel, M.D., commencing on Friday, |

8 B August 20, 2010, at 3:14 p.m. ;

9 9 That priot to being examined, the witness was, by me, J
10 W duly sworn to testily o the tuth. That | thereatter :
11 11 transaribed my said shorthand notes into typewrlting and :
12 12 that the typewritten transcript of said deposition is a |
13 13 complete, brue and accurate transtription of said ¢
14 14 sharthand notes. i
15 15 1 further certity that I am not a relative or ‘
16 16 employee of an attorney or counsel of any of the 1
17 17 parties, nor a relstive or employee of an attorney of ‘

18  counsel involved in said action, nor @ person
18 19 finandally interested in the action.
19 20 IN WITHESS HEREOF, | have hereunto et my hond in my
20 21 office in the County of Clark, State of Nevada, this
21 2 ___ day of August, 2010.
22 3
23 20
24 JEAN M. DAHLBERG, RPR, CCR NO. 759, CSR 11715
25 25
Page 24

1 CERTIFICATE OF DEPONENT

2  PAGE LINE CHANGE REASON

3

F

5

]

7

B

9

10

11

12

13

14

15

16

17

18

19 E ] E ] L[] ¥ L]

20 1, ROSS SEIBEL, M.D., deponent hevein, do hereby

certify and dedare that the within and faregoing
21 transcription to be my deposition In said action; that 1
have reed, corrected and do hereby affin my signature to

22 said deposition, under penalty of perjury.

23

24 ROSS SEIBEL, M.D., Deponent Date

25

S
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Soutbwest Medical Associales, Inc.
Southwest Medical Associates, Inc. P.O. Box 15645

Las Vegas, NV 89114-5645
(702)877-8600

Patient: WILLIAM ). SIMAQ
121 BEAR COAT COURT

HENDERSON, NV 8%002

Encounter Date: Nov 11 2010 8:15AM

Active Problems

Bulging Disc (C4 . C5){722.0)
Cervical Posthminectomy Syndrome (722.81)
Cervical Radiculopathy {721.4)

EMRN: 1641554
Age/DOB: 47/May 08, 1963

Home: (702)296-9275%
Work:

Cervical Radicu)opathy Av C4 Nerve Root; Lefi {723.4); Sccondary 10 facet hypertrophy

Cervicalgia {723.1}; With LUE vadiculopathy.
Comumon Mipnaine (Withoul Awa) (344.10)

Episodic Temsion-type Headache (339.1))

Migraine Hesdache {146.90)
Myalgia And Myosins {729.1)
Nicotine Dependence {305.1)

Visit For: Preoperative Exam {(V72.84)

Allergies

Penicillins.

Description of Procedure
SURGEQON: Nader Belmi
ANESTHESLIA: Moderaie Sedation
COMPLICATIONS: None

PROCEINIRE: Cervical Transforamina) Sicroid Injection

LEFT C3-4

EQUIPMENT:

> 25 GA 2.0 inch Spinal Needle
Numbe:z:1

> C.Arm Fluoioscopy

Pnnted By: Shaniey Bryan ) of 2

003392

00262

1210710 10-44-58 AM

003392
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ZPatient: " WILLLAM }. SIMAQ EMRN: 641554
Encounler: Nov 1) 2010 B:15AM
DESCRIPTION OF PROCEDURE:

The panent way identified in the pre-operative holding area. A peripheral inravenous catheicr was in place. The
nishs, benelits and aliematives were discussed in detail with the patient and writien nformed conscnt was obuained.
The patient was brought 1o the fluoroscopy swvite where they positioned themsclves in the supine position on the

Musaroscopy table. Standard monitors including ECG, blood pressure, and pulse oximetry were placed. The patient's
cervical region was prepped and draped in » sierile fashion.

LEFT C3-4

In the right anterior obligue Nuoroscopic view, the C3-4 newal foramen was identified. 1% hidocaine-MIPF was used
10 anestheize the skin and subcuancous tissues overlying the wargel poim. The posiciomedisl aspect of the C4
supcrior amicviating process 3t the waisi of the foramen was identified. Selecied ocedle was advanced to this paimt
under fludioscopic guidance. When the C4 supernior articulating process was contacied, the ncedle was penly
walked veno omedilly into the posteriar portion of the foramen. Needle tip position confumed on AP and fatersl
fluorscopic views, Negative aspiration for blood and CSF. 0.5 mL of non-jonic convast injecied easily and
demonstraied outline of the C4 perve soot and spicsd proximally through the foramen into the laleral epidural space.
This was viewed in the sbligque, AP, and laten) views. Afier repeat negative aspisation lor blood and CS F, injeciate
was administered without difficulty. Needle was sathdrawn into subcutancous vissue, Rushed and wathdr awn.

Pavicnt tolerated the procedure well and was oansf{erred to the PACU in suable condition.

INJECTATE:

I mL BETAMETHASONE (CELESTONE) 6MG/ML

003393

0.5mbL 1% LIDOCATNE (preservative fee)
Follow up: Amsuged by Pain Manaperment ¢lini.

Signature
Signed By: Nader Helmi DO; 11/44/2010 8:35 AM PST; Avthor.

0263

Prioted By. Shaniey Bryam Jol2 121110 10:44:58 A M
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Southwest Medical Associafes, loc.
Soutbwesl Medical Associates, Inc. P.O. Box 15645

Las Vegas, NV 89114-5645
{702)877-8600

Palient: WILLLAM J. SIMADO

EMRN: 1641554
121 BEAR COAT COURT

Ape/DOB: 47/ May 08, 1963
HENDERSON, NV 89002

Home: (702)296-9275%
Encounter Date: Nov 23 2010 9:20AM Work:

INTERVAL HISTORY

5:Tbe patient comes 1n 1oday for 2 followup of 3 lefi C3-4 vansforaminal epidural steroid injection completed by Di

Helmi on November 11, 2010, The patient states he appreciated a 7% to 80% reduction in s lefi upper € nnemiry
pain with Wis proceduse. He is quite happy with the tesuls.

He also sutes that he had recently been evaluated by Dr. Danicl Lee, onthopedic spine surgeon for a second opinion

as it relates 1o his neck. He did siate that he had apparenily some rather scvere sienosis and did discuss with him the
possibiliies of susgical interventions should he net ge1 bener with procedures a1 this office.

P:The patient 4 cunently apprecisting a 75 10 B0% teduchion in s Jefl upper cxoemity synploms and le fi-sided
neck pain with this mast recent transforaminai epidwal sieroid injecnion. At this fime, no sdditional inleventional

teatmentsare requued. We did however discuss the possibilities of addinonal proccdures should his syrnpioms
return. The patiem wall follow up p.r.n.

TFerry Robichavd, PA-C m2/kiy/ap) Datc:

DD: 117242060
DT: 11/2412010 10:25:4)
Active Problems

003395

Bulging Disc {C4 - C5)(722.0)

Cervical Postlamineciomy Syndrome {722.81)

Cervical Radiculapathy (723.4)

Cervical Radiculopathy A1 C4 Nerve Root; Lefi (723.4); Secondary 1o facet byperbophy.
Cervicalgia (723.1); With LUE radiculopathy.

Common Migraine {Withouot Aura} (346.10)

Episodic Tension-type Headache (319.11)

Migraine Headache {346.90)
Myilgia And Myositis (729.1)
Nicotine Dependence (304.1)

0265
Prinied By: Shamey Bryams

Vof 2 Y210 10:43:09 AM
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Patient: WILLIAM }. SIMAO

EMRN: 1641554
Encounter: Nov 23 2010 9:20AM

Visit For: Picoperative Exam (V12.84)

Alergies
Penicillins,
Current Meds

Putalbital-AP AP-Caff-Cod 50-325-40-30 MG Capsule , JAKE | CAPSULE AS NEEDED EVERY 4.8 H OURS
FOR HEADACHES: R

Zomig ZMT 3 MG Tablet Dispersible;one lablet a1 migiaine onsel, repeat afies 2 hows if needed, nol 1o & xcced ?
1abs 1o 24 howss, R

Orycodone Acclaminophen 3-325 MG Tabley, TAKE 1 TABLET EVERY 4 TO 6 HOURS AS NEEDED FOR
PAIN Rx

Cycloberaaprine HCE 5 MG Tabler;TAKE | TABLET 3 TIMES DAILY AS NEEDED.; Rx
PredniSONE 20 MG Tablet;uake 2 po daily for § days; Rax

Naproxen 500 MG Tablet: TAKE | TABLET 3 TIMES DAILY PRN pain take with food o1 afics meals; Rx
Assessment

* Cervical posihamineciomy syndrome  (722.81)
Orders
99213 Est Pt Limiled.
Follow up PRN.
Sigoature
Signed By: Maliha Barikzi MA 1, 11/23/2010 9:04 AM PST; Author.
Signed By: Terry Robichawd PA-C; 11729/2010 8:05 AM PST, Author.

003396

0266

Prinied By: Shantey Bryam tol? 124110 10:43:09 AM
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NEVADA ORTHOPEDIC & SPINE CENTER

1505 WIGWAM PKWY, SUTTE 330
HENDERSON, 1%/ 89074

P.0O. Box 36550
1as Vegas, NV 89133-6550

(702) 878-0393

Patient Name: WILLIAM ) SIMAO

Patlent 1D: : 316811

Date of BirthfAge: 05/08/1963 47 yrs, 9 mths

Date of Bamination/Report: 02/24/201%
ORTHOPEDIC EVALUATION

CHIEF COMPLAINT: This is a 47-year-old who is status post ACDF (.3 through C5. He has

mostly axial neck pain. He can see pain management. There are no uglcal indications at
this time. )

PHYSICAL EXAMINATION: Motor and sensory is satisfactory.

DIAGNOSTIC STUDIES: MRI was-re-reviewed most recently becaus:: the other one was
done a year and a half ago. It shows no significant stenosis within the neural foramen of C3-4.

ASSESSMENT/PLAN: As above.
Danlel D. Lee, M.D.

e }

DD: 02/24/2011

DT: 0212812011

Confirmation Number: 572

Dictated, not edited.
cc; JAMES METCALF MU

Page 1 of 1
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UNIVERSITY OF CALIFORNIA, LOS ANGELES UCLA

SERANLEY + AW = IRVINE « LOS ABGELLS = AYYENLIDE = 30N IIEGD + JANSRANCIICO

SANTA DARDARA » BANTA Chul

DEPARTMENY OF ORTHOMA 2 DNC SURGIERY
Phyrical Medicine nnd Rehabilineion

UCLA Schao! of Maticne

1750 16" St * Flowr

Towes Buwitding, Room 713

Sanis Monita, CA 90404

OFFKCE 310319 3In13
FAX: 310.319.3053
EMAIL: YRsfiprnedisct, ucin cihs

Independent Record Review Addendum # 5

DATE OF REVIEW: February 9, 201)
RE: SIMAQ, William
DATE OF INJURY: 04/15/2005

To Whom this May Concern:

] was asked by the law offices of Rogers, Mastrangelo, Carvalho and Mitchel! to review the additional
medical records and imaging of William Simao. | was also asked 10 give my opinions, based on these
records, as to assessment of medical damages caused by the accident, causation, future care needs,

necessity for ireatment, and overall recommendealions. All of my opinions below are based on a
reasonable degree of medical probability.

1 am currently {ull time facully member at UCLA Medical Center. My position is Director of Physiatry

and Interventional Pain Management at the UCLA Spine Center. | am board certified in Physiatry and
Pain Management. 1 have provided by CV.

RECORDS REVIEWED:

). Xathleen Hartmann, RN, BSN, CCM, CLCP Updated report 11/8/2010

003400

SIMAO, William

DATE OF REVIEW: November 25,2010
DATE OF INJURY:April 15, 2005
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003401

UCLA

NRRAELEY o DAVIS + W widd s LD AMGIDES - WIVERJIDE » SAH DIEGO + Sas FLANCMCD

SANTA DARDARA + SANTACRR

DEPARTMENT OF ORTHOPAEDAC SURGENY
Chysiest Medhing suml ehabilnstion

UCLA Schoul of Molicine

1230 $6™ SL 1* Floos

Towzs Building, floon 713

Sanis Monica, CA S0404

QFFICE: 310.219.381%
FAX: 310,319.50%5
EMAIL: dfishEJwednet ueln edv

IMPRESSION AND DIAGNOSES:

Related to the ﬁintﬁfve_h_i-clt;.;c_ci'denliof April 15, 2006:

1. Non specified myofascial pain, resolved.

Unrelated 1o the motor vehicle accident of April 15, 2006:

Migraine headaches.

Degenerative cervical spine disease.
Left shoulder subacromial bursitis.
Mpyofascial pain and muscle spasm.
Mandible Extraction Deformity.
QOccipita) Nevralgia.

o b

COMMENTARY AND MEDICAL DECISION MAKING:

| reviewed the updated LCP authored by Ms, Hartmann's on November 8, 2010 and this report addendum
for Mr. Simao is only for evaluation purposes as there is no doctor patient relationship implied.

Evaluation is consistent with history and previous physical examination by trealing physicians. All
records sent 1o me are reviewed Tor the purpose of a medical decision based upon the events of the current
pain complainis. The opinions of this report are based vpon examination of Mr. Simao and/or review of
the medica) records provided to me. All of my opinions have been rendered with a reasonable degree of

medical probability but are preliminary 10 the extent that there is relevant information that [ have not yel
had the opportunity 10 review.

My opinions in regards 10 Mr. Simao are based upon my clinical experience as an active treating
Physiatrist who specializes in Physiatry, Pain Medicine, and Electrodiagnostic Medicine. ) em cusrently
on staff at the UCLA School of Medicine in the UCLA Spine Cenler and the UCLA Medical Center. |
am involved withresident and fellowship training of physicians at UCLA and must maintain updated and
clinically relevant evidence-based guidelines for treatment of patients that fall within the standards of

SIMAQ, William

DATE OF REVIEW: November 25, 2010
DATE OF |NJURY:Apri| 15, 2005

Pape 2
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UNIVERSITY OF CALIFORNIA, LOS ANGELES UCLA

NERKCLEY » DAVIS = ISVINE o LOA ANGELLN = NIVEASIDE o JAN DIEGD » JAN FAANCISCD

YANTA RARDARA « SANTL CALY

DEPARTMENT OF DRTHOPAL DIC SURGENY
Physicsl Mediting and Rehubilistion

UCLA School of Medicine

1230 16" 51 7* Fluor

Tover Building, Room N1

Ssnis Monicn, CA J0404

OFFICE: 31031935}
FAX: 310.319.30%3
EMAIL. dfash@mednel.uchn cdu

care. } would approach the patient as 1 would approach any patient with similar pain complaints as a
treaing physician. Based also upon my forensic review of the records, I made 1he following conclusions.

In summary, Mr. Simao was invalved in 8 motor vehicle accident in which he was n restrained drives,

struck from behind on April 15, 2005. The acciden! repon noted moderate damage to the vehicles, Both

were driven away. M1. Simao was the only vehicle occupant who reponed injury. He complained of
headaches and neck pain. Four hours afier the accident he went 10 the Urgent Care where he was piven
conservalive treatment and ruled out for significant trauma. Mr. Simao had a significant history of
headaches with treatment consistent)y for fous years prior 10 the MV A of April 15, 2005. Post MVA,
Mr. Simao did nol pursue any aggressive tseatment options from May 2005 to Octcber 2005 anQ his care
was sporadic and related to his pre-existing headaches. His first visit of May 35, 2005 to the Southwest
Medical Associates had complaims of headache and no neck pain. The physical examination revealed a
neck that had full range of motion as the assessment was a closed head injury and no mention of neck
symptoms or pain. 1t was not until October 6, 2005 that his neck pan began to be an issue as he
complained of shoulder pain radiating to his neck, for which he was again evaluated and underwent
radiographs which were reported as normal for the cervica) spine. It was not until December 12, 2005
that he was starled on pain medications for neck pain assessed as a cervical strain and January 16, 2006 he
began therapy for his neck, which wos nine months post-MVA, It was noted on a routine follow up of
May 6, 2005 that Mr. Simao was being seen only for headache complaints which was jusi before the CT
of the BRAIN on 5/13/05 that revealed a normal unremarkable head CT. The subsequent MR] of the

BRATN on 5/23/05 was found 1o ke a normal unremarkable MR! for age with ne abnormel enhancing
lesions. :

The updated life care plan (LCP) authored by Kathleen Hastmann indicates that My. Simao will need
future medical care with a cervical spine surgery revision, therapy lo accompany the surgery, and
medications for the treatment of pain in the neck regions as well as additional trigger point injections,
medial branch blocks, and/or ransforaminal epidurals. She now notes that this will be required quarterly
evaluations by Dr, Scibe! for a lifetime based upon his pain complaints, increasing age, and work. 1t

should also be noted that Mrs. Hartmann believes that therapist describe the need for 6 visits per year for a
lifetime after fusion of the spine.

The LCP notes that s Dual King adjustable bed is needed for sleep improvemeni over 4 hows as
suggested by Mr. Simao and that this bed would help with assistance for mobility and independerce.

The new LCP further states that a complication can cause the need for additional surgery and a dorsal
column stimulator

SIMAO, Wilham

DATE OF REVIEW: November 25,2010
DATE OF INJURY:April 15, 2005

Page 3
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As for the 1otals of costs when compared 10 her previous LCP the following is noled:

Projected evaluations is now § 0.00

Future Medical Care Routine has been increased from $9,669.00 10 $31,175.00
This is due 10 the quarterly visits with pain management, Dr. Seibel for a lifetime.

Fulure Surgical Case $249,677.00 to $427,560.00

This is due to a change in the trigger point, epidural and selective nerve root block injections from

2 in a lifetime to annual injection for 31 years of all three procedures. The visits 10 Dr. Seibel have been
dramatically increased yearly.

Projected Modalities increased from $4,200.00 to $15,660.00
This is due to the PT visits being done annually instead of every other year need.

Diagnostic and Laboratory needs increased from $12,096.00 10 $18,565.00
Medicalion and Supply needs decreased from $96,068.00 10 $6,754.00

A total LCP amount of $§338,620 to $389,899 increased to projecied $303,267 10 §513,027

SUMMARY OF NEW LCP AND OPINIONS:

SIMAQ, William DATE OF REVIEW: November 25, 2010
DATE OF INJURY:April 15, 2008 ' Page 4
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UNIVERSITY OF CALIFORNIA, 1LOS ANGELES UCLA
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DEPARTMENT OF ORTHOPAE DIC SURGERY
Physical Medicinge fimd Rehnbilitotion

UCLA Schoo) af Medicine
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Tower Puilding. Room 215

Samia Muniea, CA 90404

OFFICE: 110193015
FAX:310.319 5055
EMAIL: dluh@@moinciucin edu

Based upon the new records and my previous opinions, the following are my opinions for M1, Simao:

1. Ms. Simao had a significant history of headaches with treatment prior to the MVA of April 1 5, 2005.
He had issues with headaches consistently for four years before the MV A in question. Post MV A, Mr.
Simao did not pursue any aggressive t1eatment options from May 2005 to Ociober 2005 for bis neck and
his care was sporadic and related to his pre-existing headaches. It was not until October 6, 2005 thai his
neck pain was advised 1o his health care providers and he did not stant PT until January 16, 2006 that he
began therapy for his neck, nine months posi-MVA. The PT note at that iniial visit indicated that his
neck pain had been present for over six months and began after an MV A in April 2005. Furthermore, the
Southwest Medical Associates progress note of December 21, 2005 indicated that his neck pain was
worsening from two weeks prior ar the beginning of December 2005. The LCP agein has a discussion of
surgery to the cervical spine but the symptoms of the cervical spine is clearly not related to the MVA of
4/15/05 as they began seven monihs to nine months after. 1 continue lo disagree with the spinal
injections, discograms, cervical spine surgical intervention, medications, home furnishings, and routine
treatimenl. The treatment for the cervical spine after 5/6/2005 is not related 10 the MVA. The examination
at SWMA had no pain in the neck with FULL RANGE OF MOTION on October §, 2005 and therefore

waould be in medical probability a normal neck examination as the pain in the neck would be a referra)
pain from his chronic migraine headaches.

2. Mrs. Hartmann again did not comment on the updated LCP that since the surgery to the cervical spine
did not help his pain that the surgery was not a reasonable treatment for his cervical spine. She and Dr.
Seibel have failed to realize and acknowledge that Mi. Simao has chronic headaches and the cervical
spine surgery wss not indicated for this diegnosis. Mrs. Hartmann has now indicaled thal even after
surgery to the cervical spine, annual spine injections would be required and has increased the cost in her
LCP erroneously. There is no evidence based medicine that would indicate the necessity and indications
for yearly injections afier surgery. Not only would this imply that the surgery did not work for the
problem, but places undue risk o Ms. Simao for complications. Since Mr. Simao continues to complain
of pain in his neck, shouldes, and head afier both spine susgeries, it is with medical probability, the
symploms are not due to the April 15, 2005 MVA, but due to his chronic headaches. Treatment to the
cervical spine is uryelated 1o the MV A, thus the LCP should not include such treatment.

3. The new LCP has indicated that Mr. Simao would need a life lime of pain management with Dr. Seibel
which is not relaled to the MV A, but would be related 10 his chronic headache condition. Any treatment 1o
Mr. Simao afier May 16, 2005 would be related to the pre-existing headaches and not to the MV A,
Therefore any pain management that js being done in the LCP has no merritt for the cervical spine pain,

but would be related Lo a pre-existing headache condition. The increase in future medical care routine is
nol reasonable, necessary, or related to the MV A of April 15, 2005,

SIMAO, Willlam

DATE OF REVIEW: November 25,2010
DATE OF INJURY:Apnl 15, 2005
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4, Mrs. Harimann has indicated in the LCP that BOTH cervical epidurals (ES]} and selective nerve root
blocks (SNRB) would be needed. What Mrs. Hartmann fails to realize is that these injechons are exactly
the same procedure and therefore would not be s separaie entry ot procedure. The difference between the
SNRB and ES] is the placement of the needle location which is still in proximity o the neurofaramen of
the cervical spine. Performance of both injections would not only be duplication, but unreasonabie and
unnccessary when treating cervical radiculopathy. The LCP should not include both of these procedures

and would be used in this LCP only 1o increase value 10 the overall numbers and not have any medical
merritl for use with treatment of any patient.

S. The projecizd modalities seclion has been quadrupled from 5$4,200.00 to §15,660.00 due to the PT
visits being done annually instead of every other year in the original LCP. The use of this much PT each
year is nol only unrealistic and medically unreasonable, it would be considered medical fraud. PT is
reserved for reatment of an acuie process with defined goals. Using PT for a chronic condition not cnly
defeats the purpase of spine surgery to cure the pain, but is unnecessary for treatment when a patieat
reaches a maximal medical siatus. The LCP indicating a lifetime of annval PT is done only to increase
the value of the LCP and not with any 1¢ason for standard medical treaiment.

6. There is no cervical spine source for Mr. Simao’s migraine headaches. He hed a previous history of
migraine headaches and a previous MVA. The cervicel MRI in 2006 was reported 1o demonstrate C3-4
and C4-5 disc proirusions and other degenerative changes without compression effecis on the C4 or C5
nerve roots. Two years [ater on 4/3072008 the actual images that 1 reviewed were not significantly
changed and show no pathology that can explain his complaints. There would be no reasen to perform
any more imaging as it relates to the MV A, nar is there a reason to perform a discogram between the [irst
and second surgery. The LCP has indicated in the Diagnostic and Laboratory Needs that $15,077.0G is
needed for a discogram to prepare for the second surgery after the first done on 03/25/09 by Dr. McNulty,
1 would not consider the first discogram done 1o be reasonable based upon the MVA and therefore any

additional discograms or revision surgery to the cervical spine would be unnecessary based upon the April
15,2005 MVA.

7. For home furnishings, Mrs. Harumann has indicated that Mr. Simao requires a Dual King Adjustable
Bed 1o help with change in position and comfort, independence in mobility ransfecs and safety. By this
standard, every cervical spine surgery patient would need a Dual King Adjustable Bed and obviously this
is not the norm or even considered a seasonable request. Mr. Simao, based upon the video Surveillance
demonsirates that any injury from the MV A on April 15, 2005 recovered as there were no deficits of
function or restrictions or limitations that can be seen three years after the MVA. On the video, Mr. Simao
did not display any range of motion limitations, {ifting precautions, or functional deficits consistent with a

SIMAQ, William

DATE OF REVIEW: November 25, 2010
DATE OF INJURY:April 15, 2005
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cervical spine problem thal required any interventions or surgery. The LCP that continues 10 include a
shower bench, hand held shower, front wheeled walker, cervieal collar, and Dual King adjusiable bed is
unnecessary and unrelated to the MVA. Mr. Simao is obviously independent and safe so that he does not

require an adjustable bed. The addition of this home furnishing is done merely lo increase the value of the
LCP and not medically relevani based on the facts. '

8. The updated LCP has decreased accurately the need for Fiorinal with codine as this is treatment for
chronic headaches which is what Mr. Simao is currently being treated for with pain management. The
$90,000.00 projecied cost for this medication was appropriately removed from the medication lists, but
given thal the Mrs. Hartmanp and Dr. Seibel have failed 1o appropriaiely diagnose Mr. Simao’s true pain
complaints of chuonic headache, this accurate omission is an indication that the headaches are the soutce
of Mr. Simao's treatment needs and has nothing 10 do with the cervical spine.

9. Assuming the MV A caused a strain injury, the wreatment before May 6, 2005 would be related 1o the
MVA, but any lreatment afier this date would not be related to the MYA. Given the history of a previous
MVA, his job description of a manual laborer, the reported delay in onsel of pain, a previous history of
migraine headaches, the MR showing no traumatic pathology, and his Jack of response lo cervical spine
surgery, any necessary treastment in refation 10 the MVA ended on May 6, 2005. All new and updated
LCP references to future medical care would be vnnecessary based vpon the MVA_There is no indication
that based upon the MV A, a dorsal column stimulator, cervical degenerative arthritis, and need for
reviston surgery to the cervical spine is necessary.

10. It is imporant to note that | have not seen any medical records from medical doctors for treatment thal
is included in her life care plan, such as hardware removal or adjacent segment disease.

David E. Fish, MD, KMPH

Chief, Division of Interventional Pain Physiatry

Associate Professor, UCLA Depariment of Orthopaedic Surgery
Physical Medicine and Rehabilitation, UCLA Spine Center

Electrodiagnostic Medicine, Pain Medicine
Oevid Geffen School of Medicine st UCLA

SIMAQ, William

OATE OF REVIEW: November 23, 2010
DATE OF INJURY:April 13, 2005
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PAST ACCIDENT HISTORY:
He reports a motor vehicle accident with a motorcycle one year prior to the April 2005 MV A, Since the

motor vehicle accident, he feels he has had more headaches and migraines, which were initially diagnosed

len years 4go.

PHYSICAL EXAMINATION:

General: The patient is well developed, well nourished, in no acule distress; alert and oriented x 4 with
appropriate mood and affect.

Lymphatic: There are no enlarged cervical or inguinal lymph nodes.

Spine: The cervical area is symmetric without kyphosis or scoliosis. No palpable masses and no
complaints of significant muscle tenderness, or point tenderness along the spine. Complains of mild

discomfort with Spurling’s test; into lefl shoulder. Leg length discrepancy not noted. Range of motion
normal in ati planes of the cervical and lumbar spine.

Upper Extremities: Left shoulder evaluation: Impingement signs, Hawkins, and Neer’s reportedly
produce pain to the lefi shoulder region. Palpation tendemess is noted at the subscapularis, semispinalis

capitis, trapezius and levator scapulae on palpation, which reproduces the patien!’s typical paitn on a day-
to-day basis.

Skin: Without lesion, rash, or scar at the neck or trunk. No lesions of the hands or feet.

Neurological: Normal gait without assistive device or brace. Patient is able 10 walk on loes and heeis
without difficulty. Coordination is intact. Sensory is intact to light touch, cold, and pinprick in the upper
extremities. Motor exam is 5/5 in the bilateral upper extremities, Reflexes are symmetric at 2+ in the
upper extremities. No Hoffmann’s or Babinski's. Muscle tone is normal withoul clonus or muscle

atrophy. Upper extremity Tinel, Phalen, Roos, and Spurling tests were normal.

Extremities: Pulses intact distally with no cyanosis, clubbing, or edema.

IMAGING AND WORK UP:

Docket 58504 Document 2012-25568
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CT of the BRAIN 5/13/05 showed by repont, but actual images were nol reviewed by me personally, a
normal unremarkable head CT.

MR] of the CERVICAL SPINE 3/22/06 showed by repori, but actua! images were not reviewed by me
personaily a mild broad-based disk bulge 2-3 mm with left C4 nerve voot contact possible within the
neural foramen. No cana) stenosis is seen at the C34 and C43 levels.

MR1 of the BRAIN 5/23/05 showed by report, but actual images were not reviewed by me personally, a
normal unremarkable head MR for age with no abnormal enhancing lesions.

MRI of the CERVICAL SPINE 9/24/07 showed by report, but actual images were not reviewed by me
personally, negative MR of the cervical spine for age.

MRI of the CERVICAL SPINE 4/30/08

IMPRESSION AND DIAGNOSES:

Related 10 the motor vehicle accident of April 15, 2006:
t. Cervical whiplash syndrome, resolved.

Unrelated to the mator vehicle accident of April 15, 2006:
Migraine headaches.

Depenerative cervical spine disease.

Left shoulder subacromial bursitis.

Myefascial pain and muscle spasm.

B —

COMMENTARY AND MEDICAL DECISION MAKING:
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I'am seeing the Mr. Simaa today for evaluation purposes only. There is no doctor patient relationship
implied. Evaluation is consistent with history and previous physical exsmination by treating physicians.
All records sent to me are reviewed for the purpose of a medical decision based upon the events of the
current pain complaints. The opinions of this repont are based upon examination of Mr. Simao and/or
review of the medical records provided to me. All of my opinions have been rendered with a reasonable
depree of medical probability bul are preliminary to the extent that there is relevant information that |
have not vet had the opportunity Lo review.

My opinians in regards o Mr. 8imao are based upon my clinical experience as an aclive treating
Physiatrist who specializes in Physiatry, Pain Medicine, and Electrodiagnosiic Medicine. ] am currently
on staff at the UCLA School of Medicine in the UCLA Spine Cenler and the UCLA Medical Center. |
'am involved with resident and fellowship training of physicians at UCLA and mus! maintain updated and
clinically relevant evidence-based guidelines for ireaiment of patients that fall within the standards of
care. 1 would approach the patient as 1 would approach any patient with similar pain complainits as a
treating physician. Based also upon my forensic review of the records. 1 made the following conclusions.

Mr. Simao was irvolved in a motor vehicle accident in which he was a restrained driver, struck from
behind. Mr, Simao complained of headaches and neck pain, and soon afier the accident went to Urgent
Care where he was given conservative treatmen! and ruled out for sipnificant trauma. According to the
medical records, over the next seven months, Mr. Simac did not pursue any aggressive trealment options.
His care was sporadic and mostly related 10 his pre-existing headaches. It was not until Octaber that his
pain began lo get warse, for which he was apain evaluated and underwent radiographs which were
reported as normal for the cervical spine. 1t was not until December that he was started on pain.
medications and January of 2006 that he began therapy for his neck. nine months post-MVA.

Reparding Mr. Simao’s complainis of headaches, he had a history of headaches prior to the MV A of April
15, 2005 and was treating for this complaint at the time of the MVA. Furthermore. Mr. Simao has a
history of a motoreycle accident which he has admitied worsened his headaches. Therefore, it is not
surprising thal the chronic migraine headaches continued since the April 13, 2005 MVA. Current work up
with Neurology and Imaging studies did not (ind an organic source for his pain; thus, with medical
probability, the new worsened headaches are merely a natural history and progression of his underlying
disease and not due to the April 15, 2005 MVA. Somc of his initial sub-occipital symploms may have
been a past of his whiplash injury; however. his headaches afier about 4-6 weeks werc more consistent
with migraines that he had complained for many vears prior 1o the MVA in question.
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Regarding his cervical spine, his treating onthopedic surgeon noted that the pain paitern and the MR did
not match. Inmy experience, 1 do not see a cervical spine source for migraine headaches; especially inan
individual who has a history of migraine headaches for ten years and a previous MVA. The cervical MRI
in 2006 was reported to demonstrate C3-4 and C4-5 disc protrusions and other degenerative changes
without compression effects on the C4 or C3 nerve roots. This MR is age appropriate and does not
demonstrate any structural chanpes consistent with irauma. Mr. Simao subsequently undenwent pain
management injections. Reportedly, his headaches improved with the epidurals. I would suggest that his
improvement with injections to the C3-4 foraminal space are due 10 steroid and lidocaine use to relax the
tension or migraine headache muscle pain. | would have expecied some improvement in the headaches.
hut not enough of a resalution to confirm the pain generation source from the cervical spine. These
symploms of hcadaches pre-existed the MV A of April 13, 2005. This is why the injections did not resolve
his symptoms but just temporarily improved them.

The video observalions further support my initial medical opinion that the MV A on April 15, 2005 caused
only a whiplash injury, which fully recovered within a few months. There are no deficits of function or
restrictions or himitations of work that can be seen three years afier the MV A. This would indicate that no
further work up or treatment options are nceded since Mr. Simao has fully recovered. He does not display
any range of motion limitations, lifting precautions, or functional deficits consistent with a cervical spine
problem that requires any interventions or surgery. In my experience. cervical spine surgery does not
resolve or improve the pain experienced by migraine headache patients. Cervical fusion of the C34 and

C43 will not help Mr. Simao’s headache complainis and therefore { do not feel that a surgery 1s medically
necessary.

Based on my physical exansination loday, Mr. Simao probably has a myofascial component to his pain
bosed on his continued chronie migraine headaches. His left shoulder éxamination correspends with the
current pain complaints that he describes today and in reviewing the medical records, none of his
physicians had suggested bursa injection to the shoulder. | do nol see how the motar vehicle accident
could have caused the shoulder issues since the medical records do niot indicate a shoulder problem nor do
they indicate that his physician's needed to address the shoulder joint as an issue. Typically significant
shoulder injury afier trauma causes restriction of daily activities, limited range of motion of the shoulder
joint, and results in immediale need for lreatment directly afier the MVA. This s not the case here. Also,
Mr. Simao continues o do manual labor and uses his shoulder daily 10 help with balancing and lifting
objects. This, in medical probability, may be the cause of his left shoulder symploms today. it is thercfore

my opinion that his shoulder may require fulure assessment and treatment, but probably not related to the
MVA.
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Furthermore, given the delay in care, his current activity levels. the findings on MRI, and my current
evaluation of Mr. Simao, it is my opinion that the motor vehicle accident did not cause injury 10 the
cervical spine necessitaling injeclion therapy or surgery. The epidural injections did not seem 1o fast for
more than two weeks according lo my discussion with Mr. Simao today. This indicates that the cervical
spine levels are probably not the source of his complaints. Most likely, the MVA caused a whiplash type
injury that resolved around May of 2005 based on his records review. The symploms he began (o describe
in October of 2003 are more likely related to his migraine headaches, myofascial pain, and shoulder issues
that are unrelated to the motor vehicle accident. but more likely in medical probability a pre-existing

condition. He also has arthritis of the cervical spine which can be symplomatic based upon his work, his
prior MV A, and his chronic migraine history.

Mr. Simao is a smoker which further increases the likelihood of degenerative disease of his cervical spine.
Furthermore. in discussing the migrainc pain symptoms that he describes on the lefi side of his cye and
head, these ¢an be easily mistaken for cervical pain referral pavterns. 1t is medically probable that his
complaints are mare likely related 1o the migraine headaches than to any cervical injury. Headaches such
as these can give myolfascial components of pain and develop into abnormal shoulder usage. This can
lead to subacromial bursitis which was seen on my examination of Mr. Simao 10day. Thus, any surgical
intervention for his cervical spine would be unindicated and medically unnecessary.

‘The care Mr. Simao received direcily afier the MVA through the return 1o a routine follow up at the end
of May 2005 for headache complaints was reasonable and may be related 1o the MVA, His care after this
time frame was probably not caused by the MVA but by his pre-exisling chronic medical problems. As
far as his ncck pain goes, | would apportion a small amount, 20% to the MVA, based on Ms. Simao’s
report of having neck pain directly after the MV A, However, given his history of a previous MVA one
year prior, his job description of a manual iaborer. the reported delay in onset of pain, and a 10 year
history of migraine headaches. such apportionment would end with the treatment in May of 2005.
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FUTURE MEDICAL CARE:

At this time, based on his treatments and his pain complaints, there would be no Ailure medical care
ireatment oplions related 1o the molor vehicle accidenl. Since there was a delay of care of up to five
months, there is no way to relate any shoulder or myofascia! component of pain to the motor vehicle
accident. His consisient headaches and shoulder issues are more likely related 10 his complains of
underlying migraine headaches and bursitis, these are a pre-existing conditions that are unrelared.

David E. Fish, MD, MPH

Chief, Division of Interventional Pain Physiatry

Associate Professor, UCLA Department of Orthopaedic Surgery
Physical Medicine and Rehabilitaiion, UCLA Spine Center
Elecirodiagnostic Medicine, Pain Medicine

David Geffen School of Medicine at UCLA
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DISTRICT COURT

CLARK COQUNTY, NEVADA

WILLIAM JAY SIMAD, individually and
CHERYL ANN SIMARO, individually, and
as husband and wife,

Plaintiffs,

vs. Case No. A53945%5
JENNY RISH; JAMES RISH; LINDA RISH,
DOES 1 through V; and ROE
CORPORATIQONS 1 through Vv,
inclusive,

Defendants.

[ R P e

DEPOSITION OF DAVID E. FISH, M.D.
Santa Monica, CALIFORNIA

Thursday, February 10, 2011

Reported by:
Gideon Choi
CSR No. 13258

HAHN & BOWERSOCK 800-660-3187 FAX 714-662-1398
151 KALMUS DRIVE, SUITE L1 COSTA MESA, CA 92626

adbf20a1-alfa-48¢8-Bed7-d5214547 cidE
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Page 2 Page 4
1 DISTRICT COURT :1? INDEX
; CLARK CO Y. NEVADA k] winess: DAVIDE FISHL M D
T 4 E inati Pa,
4 WILLIAM JAY SIMAO, individually and ) . ;m"‘&‘;ﬁ 6. _Mee
CHERYL ANN SIMAO, individually, and ) £ By Mr. Rogers 68
5 8 husband and wife, )] 2
) B EXHIBITS
6 PlaintifTs ) 9 Defandant’s Description Page
! ) i0 First
7 vs. ) Case No. A539455 . Inirpduced
} Exhibit 1 Copy of cumculum vitae of 6
g JENNY RISH: JAMES RISH. LINDA RISH, ) 12 David E Fish. M.D
DOES | thicugh V; and ROE ) Exhibit 2 Cepy of estimany history of 7
9 CORFORATIONS 1 ihrough V, ) 13 _ DuvidE Fish, MD. ,
. . Exhibit3  Copy ol fee schedute of Davad E 7
inclusive, } N
14 Fish. M D
10 ) Extbind  Copy of ene file of David E. 9
Delendanis. ) 1% Fish, M.D. fo1 subject case with
11 } billing records
12 16 Extubits  Copy of CD containing nine 10
13 previous depositions of David E.
14 17 FishMD o
15 Deposition of DAVID E. FISH, M.D., taken on behalf e b 2o
ié of PlaintifTs, st 1250 I!Slh Stre_tl, TI?W'H B_l-"lf'm& Exhitit 7 Copy of Independent Record 0
17 Room 745, Sama Monica, California, beginning at 19 Review, Addendum No. | dated
18 2:17 p.m. and ending at 4:18 p.m., on Thursday, oy 33th, 2000
19 February 10, 2011, before Gideon Choi, Centified 20 Exhibil sR Copy ijdlmj;p“;:\m:in;:ﬁ 10
eview Agdendumn No. 4, dat
;l;l Shorthand Reponer No. £3258. 2 Octobes 18th, 2010
Exhibit 9 Copy of Independem Record 21
22 2z Review Addendum Ne. 5
23 23
24 24
25 75 (Continued...)
Page 3 Page 5
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¢ 2
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BY: DAVID WALL, ESQ. (Appearing via video-conference) ] Page Line
5 400 South Founh Suree ’ 5 None.
Suite 500 6 :
6 Las V , Nevads 89101 N
Tele pﬁ:: (702) 450.5400 7 QUESTIONS INSTRUCTED NOT TO ANSWER
7 Facyimile: (702) 450-545) 8 Page Line
E-mail: dwall@mainorlawyers.com g None.
8
9 For the Defendant: 10
10 ROGERS, MASTRANGELD, CARVALHO & MITCHELL | 14:13:3511
BY: STEPHEN H ROGERS, ESQ. (Appearing via 14:11:3512
11 video-conlcrence) 13
300 South Fourth Sueet
12 Suite 710 14
Las Vegas, Neveda 89100 15
13 16
14 17
3id
1% 18
17 19
1B 20
19
20 21
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22 213
23 24
24
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Page 6l
DAVID E. FISH, M ID., 14:19:49 3
called us a witness by and on behalf of the Plaint T, and 14:19;5) 2
having boen first duly swom by ihe Certified Shorthand 34:20:08 3
Reporter, was examined and testified as follows: 14:20:29 4
14:20:32 5
EXAMINATION 15:20437 &
BYMR. WALL: 14:20:40 7
Q Al righ. Could you siaic your name for the record, | 14:20:45 B
piene? 14:20:49 9
A David Ebi Fish. 14:21:0710
Q Dr. Fish, just 10 Xind of walk through some things,§ | 14:21:1411
have a -- do you have an updated CV7? 14:21:1712
A Yeah, b before you start, whar's your name? 14:23:2613
Q My name is David Wall. Thank you. W-a-H. 14:21:3614
A s nice w0 meel you, st 14:21:3615
O Allright. Do you have a copy of your V7 14:21:4518
A Yes, 1do. 14:21:4917
Q  lsthat updated? 14:21:5%18
A Yes, ilis. 14:21:5519
Q Al right. I'm not sure mine is, so we'll make thay 14:22:0020
Eahibit | 10 the deposition. 14:22:052)
A Okay. 14:22:1322

(Plaint; s Exhibit 1 was marked for

14:22:1723

identification by the Certified Shonhand Reponer, a copy of | 14:22:18 24

which is attsched herere.}

14:22:332%
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Page 81
Q 1 have 2008
A Okpy. So for 2009, 25 & treating doctor, ) did rwo, us
an expen wimess, ¥ did sevenicen, and for the plamifl, 1 &d
nine; and for the defense ~ petually, sorry - that wouwld be
seven; and for the defense it looks like ten.
Q Do you have the records from 201G as well?
A Yes — ch, and of \se coun appearances, | have three,
gnd they wete all for plsimiff. The other anes were
deposivions. And for 2010, thete were eleven ol depositions,
one as teating; ond of the 1en thal were el over, two were
plainiifT, and eight were defense.
Q Can you cstimale in 2009 and 201 0, how many other cases
pesides this one involved Mr. Rogers or his fim?
A Five
Is thai who initially contacied you in this case?
1 dont remember. Most likely, bat 1 donYy remember.
Do you have correspondence tal would reflec thar?
1 don't know.
Do you know when you were first comacted on this case?
A Sometime ot the beginning of 2008, because my first
report was m February of 2008,
Q 15show that your [irs report was February of 2009. Js
that incomrect?
A Yeoh, 1zpologize. 2009 — no. Actuslly, no, it was
in 2008. 1 may noi have done n repon until 2005,

o >0 » O

14:17:57
14:16:01
14:18:04
14:18:06
14:148:08
14:18:13
14:18:14
14:10:26
14:18:40
14:10:4510
14:18:4711
14:19:4812
14:19:5213
14:16:5214
14:18:5715
14:19:0016
14:1%:0017%
14:19:0818
14:19%:1219
14:39:1320
14:19:2221
14:19:2722
14:19:3123
14;19:3324
14:19:462%
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Page 7

Q I have 8 Jist of coses, testimony history, but mine
stops with 2008, Do you have & more recent one?

A Yes

Q Allngh. Do you have that handy?

A 1 can print it up for Gideon aRey we're done if you
wan.

Q Allnght. We'll make that Exhibit 2. | have s fee
schedule, Tm nol sure whethet it's updeted. 1) shows —
actually, it says "2007 updated” in the lower lefi-hand comer.

Is that 51il1 good?

A Probably not.

Q Allrignt. Do you heve an updated one svailable?

A Yes

Q Will you be sble 1o provide that 1o the cour reporter
a5 Exhibit 17

A Yes -

Q Onihe list of cases since 2008, how many Wrnes do you
think you've testified either in n deposivion or in o trial or
arbitation?

A Since 2008, and maybe 25 times,

Q And can you breakdown those 25 for me; roughly how mhany
were on behalf of plaintiffs and how mary were on behalf of the
defense or as a treating doctes?

A Yes,noproblem Hold on & second. ! cando that. So
Tor 2008 -

14:22:45
14:22:47
14:23:00
14:23:02
14:23:013
14:23:08
14:23:12
14:23:17
19:23:26 9
14:23:2710
14:23:3711
14:23:5212
14:23:5813
14:24:0414
14:24:0715
14:24:07216
14:24:1117
14:24:1218
14:24:161%
14:24:1620
14:24:1821
14:24:2222
14:24:2423
14:24:3023
19:25:0425
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Page 9

When were you first contacied; do you know?
Again, 'd say mt the beginning of 2008,
Begimning of 20087
Correet.
What do you base that estimate on?
1 have my -- | have a billing statemen from
February 14th, 2008, and it looks like there was an expedited
review of records thel were necded 1hat was dated arounct 2008.

Q 'Who did you bill?

A Rogers, Mastrangelo, Carvalho & Mitchell,

Q  Your entire file, inctuding the billing records, I'd
Jike 10 have all of thal provided to the caurt reporier and mass
an exhibil. ) guess it would be Exhibit 4. Can you provide
that after the conclusion of the deposition 1o the courl
repaner?

A Do youwani it on disc or da you want it printed gut or
what dg you want 1o do?

Q Ondisc,

A Ondisc?

Q  Ondisc would be fine.

A }don't think § can get it 1o you 1oday. 1'd heve 1o
send it to you.

>0 0> 0

Q Okay. Do you know what your chirges are to dae in
this case?
‘While you're Jooking for that, Doctor, you ve had your
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Page 10 Page 12
14:25:07 1 deposition 1aken encugh limes thst you'd watve all Lhe normal 14:208:43 )
14:25:12 2 admonitions; is that ight? 14:28:4% 2 Q  And have you ever done 3 fusion?
14:25:13 3 A Yes, sir. 14:28:50 3 A Nao.
14:25:19 4 MR WALL. Allrighi. And while you're looking for that, 14:28:50 4 () Ever assisted in a fusion?
14:25%:34 & M Reponer, I'm going 10 provide 10 you a disc that we had 14:28:57 % A Na
14:25:39% 6 prepered that has nine previous depositions of Dr. Fish, end 14:28:57 6 QG Do you refer patitans 60Ut 10 Spine surgeons?
14:25:47 7 thet wil} be Exhibit 5. 14:2%:03 7 A Yes
14:25:351 8 THE COURT REPORTER: Ckay, sis. 14:2%:03 8 Q  Have you refesved any patiems 10 any Las Vegas spine
14:26:04 9 THE WITNESS: So ! guess you did some Hght reading, is that | 214:29:11 3 surgeons?
14:26:0810  tue? 14:25:1210 A Yes
14:26:0811 BY MR. WALL: 14:2%:1211 Q  Who would you have referred 107
14:26:1212 Q Do you have a total for me, Doctor? 14:29:1812 A Dr Schifini I've relerred parienis 10 Las Vegas
14:26:1413 A Imworking onit. Okay. 1 got a number for 14:29:2513  surpeons quite a bit. 1l just depends. At UCLA our estchment
3J4:26:38149  you 519200 14:29:3714  area 15 very big so we get 8 101 of patients from
14:26:4115 Q  That's up s, but not including today? 14:29:9215%  Las Vegas, and 30117y 10 keep themn an Las Vegas as opposed 1o
14:26:4616 A That is correat. 14:29:4716  having swgery done here, if thel nesds be
14:26:4711 Q What did you do 10 prepare for your deposition? 14:29:4817 Q SoDx. Schifini 15 not a spine surgeon; is thar nght?
14:26:5018 A 1 reviewed the rocards that | had previmnly reviewed 14:29:5318 A No.no That was the first person ) though aboun
14:26:5519  andread my reponts, and 1 looked over the records that | 12:29:54919  becsuse | recenily referred someone there T cant tell you
14:27:0220  thought were pertinent for the questions | hoped you would ask 14:29:%520  offhand who ) did. Thee's a tot of surgeons in Las Vegas, so§
14:27:652) me 14:30:002  can't 1e}] you exacily who | referred 1o, o | know P've
14:27:0522 Q Anything else? 14:30:0322  reforred some patients over there.
14:27:0723 A No 14:30:0523 Q Do you know Dy, McNuliy?
14:27:0082% Q I¥d you have any conversations with Mr. Rogers or 14:30:0724 A Nat personally, no.
14:27:1325  anyone from his firm? 14:30:082% Q Have you referred any patiemts to Dv. McNulty?

Page 11 Page 13
14:27:34 1 A Yes, 14:3D:14 1 A | dopt know.
14:27:14 2 ) What was the nature of those — how many? 14:30:14 2 Q  Youdon't know?
14:27:23 3 A Well, when? Last week? Last year? 14:20:36 1 A 1 may have. 1 don't know. 1 depends on the group
14:27:28 4 Q To prepare for your deposition. 14:30:15 4 that the patiems are coming from, and smy office 1ends Lo by o
14:27:30 % A Oh, probably just onc conversation just to make sare 14:30:23 5 help them find & surgeon or find somebody in Las Vegas, 5o ir's
14:27:33 & thm! had all of the docwnents thal | needed end to make sure | 14:30:27 & possible thar a referral has gone 1o him.
14:27:39 7 that } had &l the proper recosds thal were needed. 14:30:30 7 Q  Arc yous member of NASS, N-A-5-587
14:27:44 B Q When was thel conversation? 14:30:;34 8 A Yes
14:27:45 3 A Tihink il was rwo days ago. 14:30:35 9 Q  Arc you b member of 15157
14:27:4%10 Q  You are board cenified, Doclor, is thet right? 14:30:4020 A Yes,
14:27:5%611 A Yes, sin 14:30:4611 Q18187
16:27:5712 Q What specinity? 14:30:4712 A Yes.
14:28:0013 A Physical medicine and rehabilitetion and pain medicine, | 14:30:4713

14:28:04014
14:28:1115%
14:28:1116
14:28:1617
14:28:2018
14:28:231%
14:28:2420
14:28:2821
14:28:3022
19:28:3523
14:28:3523
14:20:4325

@ You're nol a board centified spinc surgeon; is that
comeci?

A Well, 1 mean, define "spine surpery”. 1 do some spine
surgeries, o you have lo be # litle bit mare -

Q Are you board certified in eny onhopedic surgery or
spine surpery?

A Weil, yeah, ] am.

Q  Okay, In what?

A Well, 1 do spinal cord stimulators and morphine pumps,
and 30 we do surgesy Vo the spine in those cases as well as
veniebroplasiies and kyphoplastics which are also considered
SPINE SUPRLriCs.

— S I P o P AT e

14:30:45114
14:30:5215
14:30:5216
14:31:0017
14:31:0118
14:31:051%
14:31:0620
14:31:1021
14:31:1922
14:31:2223
14:33:222¢
14:31:2925

Q Soare you familiar with the 1515 guidelines or
crilenia for pain mansgemem doctors?

A Yes,
Hove you ever performed any discography?
Yes.
-Fm somy?
Yes.
Oh, the answes was yes. Cervical, lumbar, or both?
Cervical, thoracolumbar, and Jumbar.
Do you use thase regularly?
Yes.

Q  When was the lasi time that you performed s cervical
discography?

>0 » 0> 0> 0
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Page 16
BY MR, WALL:

Q Doctor, do you understand my question?

A Probably not begause yov've nsked it for the third
time, so 1 would say no, | don't underitand your quesiipn

Q Ther's o difference between looking o1 Lthe MRTs or
the medical records to devenmine cenain things surounding
causation as compared 1o looking st the damage 1a the vehicles
and determining Delta V and whether or not thal panicular
collision with those rvo yehicles was sufficient 1o cause o
particular injury from a biomechanical perspective.

I3 it your iment (o offer an opinion based on the
biomechanics of the accidem?

A 1don't think so.

Q  Arc you not sure?

A Well, | mean, 1 dom know if | understand your
question.

Q Have you danc any analysis of the vehicles or the
photographs of the vehicles or the damage estimates to \he
vehicles in rendering your opinions?

A I'velooked ai them 3o I've done an analysis of Lhe
pictures and the amount of damage as well as the cosl to fix the
damage.

Q s it yow opmon thet ihe damage to the vehicles or
the amouni to fix the vehicles is a significant consideration in
forming the basis of any of yout opinjons?

Page 14
14:31:30 ) A Two weeks ago. 14:34:49 1
14:31:32 2 @ Do you consider yourself to have expenise in ithe area 19:34:9% 2
14:31:33% 3 of biomechanics as ji relates to molor vehicle secidems? 14:34:52 3
14:31:43 1 A If you mean am ] certified by any governing bedy, no. 134:368:54 4
14:31:50 5 but do 1 have expertise in understanding mechanics end injuries, | 14:34:57 5
14:31:59 6 yes. 14:35:00 6
14:31:55 1 Q Would it be your intention to testify os an expen in 14:35:049 7
14:31:59 8 the wrea of biomechanics or whether a certsin type of impact 14:35:00 8
14:32:05 3 betwern two vehickes would be sufficient to cause 8 censintype | 14:35:13 9
14:32:1010  of injury? 14:35:3610
14:32:1111 A 1T'm asked 3 question, ) would angwer it. | don’t 14:3%:2013
14:32:1612  know if I've been asked 10 specifically do thal as an expen. 14:35:2712
14:32:2013 Q  Allright. Have you been asked 1o do that in this 14:35:2%912
14:32:2314  case? 14:35:3014
14:32:2415 A Well, I mean, ] think causation and the injury 14:35:351315
14:32:3016  component and whether ar nol a person was injured in a specific 14:35:3816
34:32:3317  carmcident on if My, Simano had an injury oceur from the car 14:25:4017
14:32:4018  accident, Pve been asked  V've made opinions s such, hn ) 14:35:4%18
14:32:4319  did not measwe velocilies of G-foree or measurements of tire 14:3%:4818
14:32:4920  skid marks or anything like that, if that's what you're asking 14:35:4920
14:32:5221 Q Soit wouldn't be your intention to offer testimony as 14:315:5421
14:32:5622  anexpen that the actual collision in ths case based on - 14:35:5922
14:33:0823 A Hella? 14:36:0023
14:33:1129 Q - injury; would that be comrect? 14:36:0424
14:33:1325 A You're going 1o have 10 say it again. You cul ou. 14:36:0925
Page 15

14:33:18 1 MR. ROGERS: Coun Reponer, 1l lodge a cornpound 14:36:12 1

14:33:20 2 objection, and then go ahead, Doctar. 14:36:16 2

14:33:24 3 THE WITNESS: You have 10 say the quesiion agein. tgmt | 14:38:18 3

14:33:27 4 cu off. 14:36:25 4

14:33:31 5 MR, WALL: Oh, it got eul ofl, 14:36:36 5

14:33:33 6 MR. STEFHENS: Oh, ckay. 14:36:40 6

14:33:34 7 BYMR WALL: 14:36:44 7

14:33:34 8 Q Isit yow intention in this case 1o offer opinions a1 14:36:45 1

14:33:33 9 trial regarding whether this accident was sufficient in the 14:36:49 9

14:33:4710  megnitude of the collision to cause s particular injury? 14:36:5410
14:33:531] A Yes. Imean, I'm going to make opinions based on the 14:36:5711
14:33:5812 MRI, based on the records on whether or not the accident 14:371:0112
14:34:0212  ectually caused any injury to Mr. Simao, 14:37:10513
19:349:0614 @ That's not my question. My question is: Areyougoing | 14:37:0714
14:34:0%15  todo thal from s biomechanical perspective; that is, lookingat | 14:37:1015
14:34:1316  the dapoge to the vehicles and the nature of the collision o 14:37:1418
14:34:1517 determine whether it wes sufTiciently severe to cause & 14:37:1937
14:34:2318  particular injury? 14:37:1518
14:34:2619 MR_ STEPHENS: ] object. Compound. Doctor, go shead. 14:37:231%
14:34:3020 THE WITNESS' | think Pve answered the question. § mean, | 14:37:2720
14:34:3221  Tmnot certified as 8 bioengineer. 'm not certified os 14:37:3121
14:134:3622  somebody who can measure G-forces, but 1 can tell whet an 14:37:3522
14:34:4223  gerident and whal an MRS book tike and whether or not a person | 14:37:3923
14:349:4624  has been injured based on the medical recards and the medical | 14:37:4224
14:34:4925  complainis. 14:37:4825

Fage 17

A i dont kmow if | would say significany, but il is a
facior.

Q Amnd whal training do you have to cormelate the amoum
of damape 1o Lhe vehicle 1o 8 specific injury?

A Let me see if 1 po it right, Coirelate the zmount of
damage 10 p specific injury?

Q Comecl, the amount of damage to the vehicle.

A Well,it's experience. It's sexing maony people who
heve had significant car accidents. It's seeing people who were
injured and people who have had injuries as well as reviewing
previous cases and nry patients thal come through the door as
well a3 corne through the emergency room who have had significant
accidents o7 mm-significant accidents.

Q 'When you say “non-significant”, is il your experience
Ihat an sccident has to have & significant amount of damage 10
the vehicles in order 1o cause injury to one of the pantiey
inside?

A 'Well, ngain, 1 think that depends on the complaints of
the individual, where the individual may have ~ eithz the body
struck or whai kind of compoenents of damage, where it is. 1
mean, obvicusly, il the damage was done on & rear end bumper,
and a person i3 complaining of a wrist injuzy o7 an elbow injury
on the right side, and there's nothing that the person struck,
and il's a very slight injury, then chviously you make the
correlation as to the medical components as well as the injury

——

(=~

HAHN & BOWERSOCK 800-660-3187 FAX 714-662-1398
151 KALMUS DRIVE, SUITE L1 COSTA MESA, CA 92626

albf2eai-adfe-48¢0-Be47-d521454 Tctd9

- 003245

== T = T g ST

5 (Pages 14 to 17)

3

003245




9rZ€00

003246

Page 18 Page 20
14:37:5%0 1 and the damage 10 the vehicle. J4:z41:10 1} A 1 have an clectronic copy 1 don’t howe ihe -
14:37:53 2 Q Sois it your intention in Whis €ase to say, 14:41:23 2 Q AN right Whuld yno be able va print o a £0py 10
14:37:5%7 3 essentially, 1 looked al the damape 1o these vehicles, and it 14:41:27 3 make it Exhibit 8?
14:38:00 & wasn'l significant 10 cause an injury 1o Mr. Simao; is that your 14:41:20 4 A Well, 1 was going 10 pive im the whole disc. 1 really
14:38:05% 5  memion? 14:41:35 5 can't print everything oul.
14:38:06 6 A Well, ] think thot's part of the whole evaluatian of 14:41:39 & Q Allright. Well, that, I want prinied ou and made »
14:38:10 7 M. Simao, and looking a1 the records, | think that's part of 14:41:41 7 separmie exhibit. Can you do thal?
14:38:13 B it. Fm nat saying that it's purely based on the actual 14:4):44 B A Yes, 1 will try
14:39:18 ¢ pictures or purely based on the actual amount of danage, bt J4:41:46 9 Q Allright. And then I have what we1) cali Exhibil 7,
14:38:2110  itsalactor. 14:41:5110  “Independent Recard Review, Addendum No. 17 that shows a date of
14:38:241) Q Oksy. And you believe thet the impact was not severe 14:41:571)  review of July 131h, 2010 Do you bave that svailable?
14:316:2912  enough %o cause any fype of injury beyond a whiplash injury w 14:42:0312 A Elecoonically, yes
14:38:3413  Mr. Siman, is that yow apinian? 14:42:0513 Q All aght. | would ask thar that be prinied out afier
14:38:36 14 A No M you sez in my subsequent repons, } abandon the 14:42:0814  ihe deposition and made Exhibit 2. And then | have “Independem
14:30:42 15  whiplash injury es & diagnosis and feli that he had & 14:42:2015%  Record Review Addendum Ne. 47
14:38:4616  nonspecific myofascial complainy, and that based on the pein 14:42:2016 A Yes
14:38:5417  complaints frem his initial vish and the subsequent six months, 14:492:2017 Q Which appears to have a date of Ociohe: 18ih, 2010. Do
19:38:5918 | doph think Mi. Samiao had a significant injury 1o his neck. 14:42:2418  you have that available?
14:3%:0519 Q Isthat because the impact wasn't severe enough o 14:42:2519%9 A Yes.
14:39:0920 caux i? 14:42:2520 Q ) wold ask that that be made as Exhibin 8 to the
14:3%;09821 A Well, | think that's part af in. I also think it's the 14:42:3021  deposition and printed gat. 15 there en Addendum 2 and 3?
14:39:1322  complaints that he had. He really was nol complainmg of neck 14:42:3522 A Ther's what ] was irying 1o ¢lanfy. 1 think it was o
14:39:1623  pain sfer the May 5th — T'm sotvy - the April 15th, 2005 14:42:4023  clencal enor, and thar's why if eame oul 1o Addendumn 4.
14:39:3) 24 accident. You know, his first visi to e provider on the 4th— 14:42:4524 Q The answves 5 no, thert is not?
14:38:3725  onthat doy, you know, he may have complained of neck pain, but | 14:42:4725 A There is nol.
Page 19 Page 21
14:39:41 1 afles that he didn" really complain of neck pain, s0 there i3 a 149:42:48 1 Q Al nght. Do these three reports contain a complele
14;39:44 2 component of him no1 being injured 10 his neck. 18:42:54 2 statement of all of your opinions that you have in this case?
14:39:47 3 Q But my question was: s that based on your review of 14:43:00 3 A No, There's an Addendum 5.
14:35:50 4 the pholographa and the damage estimaies of the vehicle? 14:43:06 4 Q Where is Addendom 57
14:39:53 5 A Thal is pan of il, yes. 14:43:10 5 A Right here. {Indicating.)
14:39:55 6 Q And whal training do you have to measire of 7eview 14:43:12 ¢ Q Has thal been produced (o anyone? The record should
14:40:04 7 photographs of an accident of the vehicles or the damage 14:43:16 1 reflect that you're showing me 8 copy over Skype?
14:40:08 B estimates and then to correlate that to whether or nol someene 14:43:19 8 A Yes. I'vegiven it la Mr. Rogers.
14:40:123 9 could be injured either by whiplash or by some cther mechanism; | 34:43:25 2 Q ] have not received No. 5.
14:40:1810  wham vaining do you have in thal? 14:43:271310 MR. WALL: Mr, Ropers, have you received No. 57
19:40:2011 A Well, 1 think ] enswered that before, but, you know, 14:43:2911 MR, ROGERS: 1have nol. When did you send it, Dr. Fish?
14:40:2312  having been in two car accidents myse)f and experienced themes | 14:43:3612 THE WITNESS: Yesterday.
14:40:2B13  well as seeing patients through the emargency room at UCLA, et | 14:43:3713 MR. STEPHENS: Ckay.
14:40:3314  John Hopkins, and in the mililary, I've got s lot of experience 14:43:3914  BY MR WALL:
14:40:3619%  with accidents and with injurics that were sustained as well as 14:43:3915% Q Allright. I'm going to ask that a copy be made of
14:40:4116  irealing patients who heve had accidenty and whet kind of 14:43:4216  that and mode Exhibit 9. ) guess thet would be the next in
14:40:4517  injuries that were sustained. Se it's part of my experience, 14:43:4717  onder,
14:40:4818  par of my trmining, and part of my personal experience as well. 1a:23:a818 (PlaintifPs Exhibil 9 was marked lor
14:40:5219 Q Allright. 1 have what 1 think is your eriginal repont 14:43:481%  idenification by the Cenified Shonhend Reponer, s copy of
14:41:0320  which shows 2 date of review of February 10th, 2009, Do you 14:43:4820  which is atwsched hereio.)
14:431:0721  havea copy of tha? 14:43:5421 1 won't be able 1o see that, obviously, sa Tm going 1o
314:41:0822 A Yes 14:43:5722  reserve now the opportunity, once 1 review No. 5, 10 reconvene
14:41:0923 Q Tm going to have thal — if you have & copy of ther — 14:44:0123  the deposition in order to do that,
J4:41:1324  pnd ask that that it be marked as Exhibit &. 1 think that's the 14:44:0624 Let me ask you this. In No. 5, does it iist the
14:41:1725  nextin ordes. 14:44:0925  records that you reviewed since No. 47
B o B L D r e P s P pE s L T o
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Page 22

Yes.
‘Whal recorda are listed?
The updated report of Kathleen Haruman dated 117872010,
I3 thet it?
Yes.
All right.

MR. STEPHENS: Dated what?

THE WITNESS: 11/822010.
BY MR WALL:

Q Al right. Do all of those four repons which we've
marked as 6, 7, 8, and 9 conwin all the complete opinions you
intend to express in this case?

A Wrell, 1tried 10 be as complete as passible. Since my
review of the records in preparation for this deposition, § may
make some other statements or opinions, so I'm hoping that it
contains a }oi of them, but | may have more.

Q Aliright. Does it — do the repons contzin a
complete statement of the basis for yow opinions?

A Tdon't know because | just got new records as well,
and 5o that may not contain some of the records that I've
roceived recently. Actually, in fact —

Q Atleast as of the dete of the repor, does it?

A As of the ~ no, bocause | was not able to add the new
records in on a new report, so it's probably missing some
Teports that 1do not have. And | can list them for you, if you

OO0 O

14:47:5%8 )
14:48:03 2
14:49:07 3
19:48:10 4
14:48:11 5
19:48:17 &
14:48:18 7
19:48:24 8
14:48:30 9
14:48:3710
14:48:3912
14:4908:4412
14:48:4613
14:48:4914
14:48:5315
14:48:561%
14:48:5917
14:49:0318
14:49:0519
14:49:1120
14:45:1321
14:49:1922
14:45:2323
14:49:24214
14:49:3025
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sent 1o me, so } don't know if T've actual by reviewed the images
inmy previous reports and 30 -+ ) may have received them
beforehand, bt 1 haven't had » chance 10 actally Jook 1 them
until the last two woeks.

Q And so all of those — well, Il ket you finish the
list. Finish the lis1

A Okay. MRI of the cervical spine, 972472007, MRI of the
cervical spine, 4/3072008; MR1 of the cervical spine, 81172009,
brain MRI of 5723/2005, sctual images. Oh, and vehicle photos.
Somry. 1didnt have those before.

Q And all of those things that youw just listed you just
received within the last hwo weeks?

A ] may have received them before, but 1 have not had 2
chance 1 look 21 them until the Jast ewo weeks, so in my mind
just received them in the Last iwo weeks.

Q Including those depasitions? Did you receive those
depositions within the tast two weeks?

A 1believe so, yes,

Q ] didoY heas that Mr. Simeao's deposition was listed in
that group; is that correct?

A I might niot have scen that one, 111 Jisted it on my
1eponts, 1 may have had them, but | might not have seen his
Bcial deposition.

Q  Well, Exhibit 6 which is yow original report lists no
depositions. Exhibit 7 which is your Addendum No. 1 lisis the

14:45:4%
14:45:50
14:45:93
l4:d5:56
14:46:04
14:46:06
14:46:10
14:46:18
14:46:27 B
14:46:2810
14:46:3311
14:496:3712
14:46:4013
14:46:4314
14:46:4415
34:46:9716
14;46:5817
14:47:065189
14:47:31218
14:47:3020
14:47:3421
14:47:4522
14:47:5023
14:47:5324
14:47:5525
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wanl,

Q  What are you listing for me?

A Well, 1 know ] have not made any opinions or referenced
some records thet | received. And 5o you said does this
repont, No. §, include il the things that | had, and 1 actualiy
heve seme records, but | have not made any opinions on them.

Q Whet records are thoss, and when did you receive them?

A This week os last week. Oh, | have them on disc.

Q February 20117

A Yesah )forgot. 1 have a whole set of discs that )
heve. They're in my office, 50 ] can bning them in if you weant.
1 can show them to you on the Skype if you want.

Q What records did you receive within the las1 rwo weeks?
Thar's what I'm asking,

A No,lknaw. 1 just realized that ) had these other
records. | apalogize. The depositions of Brit Hill,
Dr. Seibel, Officer Hagstrom, Dr, Rosaler, Dv. Graver,
Dr, McNulty, Jenmy Rish — R-i-s-h; a repon from Dy, Winkler, g
report from Dr, Wang, W-a-n-g; cervical spine X-rays, 4/1 5/05,
10418405, 6/17/08, 1411110, a CT of the etrvical spine,
8/8/08, 08/11/09; & CT of the brain, 5/14/2005, MR1 of the
czrvical spine, the actual images, 3/22/2010.

Q  Let me siop you for a minute. These are things that
you jusi received in the last two weeks?

A Well, 1 didnY have the sctual imeges and so they were

14:49:35
14:49:43
14:;49:45
14:49:49
314:49:53
14:49:57
14:50:00
14:50:04 8
14:50:06 9
14:50:1010
14:50:7411
14:50:1612
14:50:1713
14:50:2314
14:50:2315
14:50:2316
14:50:2617
14:50:2718
14:50:3119
14:50:3220
14:50:3421
14:50:=3522
14:50:4123
14:50:4524
14:50:4725
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deposition of Dr. Adam Arita, A-r-i-t-a, end no others. And
Addendum No. 4 doesn list any depositions.

S0 would you have listed all of the docwsents that you
reviewed in preparation of your reports in thal particulfar
repont or addendum?

A Which particular report or addendum?
Q All of them a5 you did cach one.
A I'm rot sure 1 understand yonr question.

Q Allright. When you did your original report in ]

February of 2009, il listed records reviewed. Is that afl of
the records that you reviewed in preparetion for that repost?

A Yes.
Q Same thing for Addendum No. 1 where it lists records

reviewed?

Yes.

Same thing for Addendum No. 47

Yes.

And Addendum No, § apparently as well; is that right?

Correct

Same answer?

Correct,

So you had — the only deposition thet you had that you

reviewed unti) the 1asi fwo weeks was the deposition of

Dr. Arita; is that right?
A 1hbelieve 50, yes.

O P 0>PQ0> 0>
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Q And heve you — when did you revicw the depositions of
Dr. Hill, Dr. Seibel, Dr. Rossler, Dr. Grover and Dr. McNulty?
Over the 1as1 rwo weeks.

I'm sorry?

Over the Inst fwo weeks,

And is thot becanse yon've just received them?

Like 1 said, 1 might have received them beforehand, bu
1 di not know that | had them untit the lasi couple of weeks in
preparation for the depasition that was happening today.

Q 1 you had thern, why wouldn you have known that you
had them?

A I'ma busy man. ] don't know what 1o (et you. | have
2 Tol of things going on on 1y piaste. I've got research
projects that need 1o be taken care of. 1 have grants that T'm
submifing. You know, I've ge1 a lo1 of things going on besides
this case, so if's passible thet they were there, and 1 just
didn't have s chance 1o et ko them

0 > O P

How many -~

1 hape you can apprecinle thal.

¥m sorry. Go shead.

1 hope you can appreciate thai,

How many depositions of Dr. McNulty did you have?
Whet do you mean? From this case?

Yes,

) think it's jusi one. 18 there another? Ok, he had

>0 >0 >0 PO
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testimony of Mi. Simao’s treating phys icians,” ai thet time was
Dr. Arite the only one that you had reviewed?

A 1believe so, yes.

) If, in fac1, a1l of those other depositions were not
senl 10 you unti) the Iast two weeks, did you ever request them
previoushy?

A Well, I mean, 1 requested all the records, bul they may
have come in earlier, and ] just didn't Jook at them or § didn't
see them. There may have been a lot of diffesem faciors.

Q  You would have wanted 10 see 1he depasition testimony
of the wresting physicians and the surgeon who performed the
surgery, is that nght?

A Well. ] would want 10 sce all the records.

Q  Wha period of 1ime do you undersiand thet Dy. Arite
actuslly trested Mr. Simag?

A Do you think we could 1ake B quick break? 1 just want
to geta drink. I'm sianing 1o pel dry here: okay?

MR. WALL: Sure.

{Recess 1aken from 2:55 p.m. o 2:57 pm.)

MR WALL: Allright. Ler's go back on the record.
BY MR WALL:

Q Docior, do you remember the quesizon thet was asked
before we 100k 8 break?

A Yes, ldo

Q@ What was the period of time that you understand
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two; nght?

Q Well, tell me how many transcripts you have?

A 1 believe 1 recall just one, bat, actually, in thinking
abowt it, ] think it wasiy compleled, and he had 1o have »
second one.

Q Soal of these documents that you've listed here thet
you say you either didn't receive or ot least didn't review
until the last two weeks, are any of those mentioned in
Addendum No. 57

A 1dont believe so.

Q  Did any of those deposibons that you reviewed o the
medical records thot you've revicwed change any of your opinions
in this case?

A Nrinforced them The deposition by Dr. Seibel in
conjunciion with the deposition of Mr. Hill and Dr. Arita really
enforced the — a lot of my opinions snd allowed me to porually
get a beher grasp end picture of the case in ganersl.

Q Yow Addendum No. § — Fin sorty = Addendwn No. 4 from
Oxiobes of 2010, do you have acceas 1o that?

A Yes sin

Q OnPoge 4 in Pamgmph No. 3, i1 says, "] have seviewed
the deposition testimony from Mr. Simao's tresting physicians,”
and then it gors an to reference postions of Dr. Asie's
deposition.

When you said, "I have reviewed the deposition
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Dx. Arita 10 have trcaied Mr. Simao?

A 1think it's berween 8247200610 372272007,

Q Let me ask your That list of things that you read to
me that you had just reviewed within the last two weeks, where
does thet list come from? What were you reading from?

A Oh, well, | realized that ) didn't have some of the
rexards, and so 1 jus quickly put it Logether in my —ir's
just 8 summéry, jus! 8 page.

Q When did do you that? -

A In preparation for the deposition | realized that there
was records that J didn't have listed there so ] wanied 10 make
sure that ] had them,

Q And sodid you contact Mr. Rogen's office to obtain
that information?

A No. | think ) might have had them already, but ] just
didn - ) den't know if they, you know, senil everything o me
in the las1 conple of weeks or whether ) had them already, |
mean, there's 8 10 of records for this case. Thaf's the
thing.

Q Alot of the X-rays and CT scans that you talked about
seem 1o be referenced in yow Addendum No. 1 as films that you
actually reviewed?

A Correct, but he's had some more sinee thal lime so
wanted to make swe — well, | received some more since that
time 50 1 wanted to make sure thet | was getting everything for

ey T T ST BT For
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14:959:52 1 you 15:04:20 1 right word, bui | changed them
14:59:55 2 Q Youw Addendum No. 4 on Page J says thm “the pecident | 15:04:22 2 Q 11thought “abandened™ was the word you used enrlier
1%:0D0:20 3 repon noted modernie domage to the vehicles and both were 15:04:26 3 A Oh, was it? Oksy. Abandon,
15:00:24 4 driven away.” Is thay a significam basis for any of your 15:04:30 4 Q  Shovld 1 disregard the first yepon ang Addendum 4 gr
15%:00:30 5 opinions in this case? 15:04:37 5 Addendum 1?
15:00:31 6 MR, STEPHENS: I'm going to object. Vegueatio 15:04:38 & A 1wouldnh discegard ony of the reponts. § just wes
15:00:35 7 “significamt”, but go ahead, Doctor. 15:04:42 7 Jooking ai the diagnosis that | came up with, and | modified 2
15:00:36 B THE WITNESS. 1don'l see where you're st. What page? 15:04:45 8  or sbandoned it from the previous reports, bul the opinions that
15:00:36 & BY MR, WALL, 15:04:50 9 are inthe earlier repons fvay not have been exiepded to the
15:00:3%10 Q Pape 3 of Addendum No. 4 in the first full paragraph. 15:04:55310  nextreport.
15:00:4611 A The first full paragraph, so i('s the 1op of Page 37 15:0%:0011 Q  In Addendusm 4 you siate that "Mr. Simao's care berween
15:00:5412  Right. Okey. Well, a1 the time 1 don't think - that was 15:05:1012  May and October of 2005 was sporadic and relaed Lo his
15:00:5813  basically from the reports, bui T don't know if | can really say 15:05:1613  pie-existing headaches™. do you see that?
15:01:0214  that! had the actual imeges of the pictures or the estimates of 15:04:31934 A Ho, but  that's what | recall writing,
15:01:0T15  the damage at the time, 50 1 may have just been taken fromthe | 15:05:2415 Q Whst basis do you have 10 deiermine that any ieatrent
15:01:1216  reports. 15:;05:3016  between Mey and Ociober of 2003 was related 10 the pre-existing
15:03:1317 Q My question was: Did it play & part in farming yow 15:05:3%17  headaches as oppased w something differem that pccwred in the
15:03:1718  opinions in this case? 15:05: 3B1EF  sccidens?
12:01:2519 A Maybe. 15:05:391% A Well, his admission on 5472005, that he hed 2 history
15:01:2920 Q Could you elaboraie on that a linile bit? 15:06:0220  of migraine headaches: no change in the menial siaius, if you
15:01:3321 A Well, I'm not really sure sxacily how you want me 10 15:06:1121  will; and no weakness inio his legs based on the examination;
15:01:3722 determine this. )| guess it's, you know, atl the factors that go 15:06:1427  there's no newrological complaints, the MR of the brain being
15:01:4223  intgthis case. It's seeing the initial records and seeing his 15:06:1923  unwemarkable showing no siructural abnormalities from 5/23/2005;
15:01:46242  complains 81 the lime as well as looking ot the photographs and | 15:06:2924  the reamment for migrmine fype headaches with standerd
15:01:3125  theactual damage of those photogrephs, and so it definitely 15:06:3825  medication such s Topamax and Carisoproadol.

Page 31 Page 33}
15:01:59 1 played & factor in the overall review of the caze, 15:06:43 1
15:02:04 2 0  Onthe same page further down under Paragraph 1 it 15:06:48 2 Q Somy question was —
15:02:12 3 says, "Mr. Simac had n aignificant history of headaches with 15:06:%0 3 A Vmlisting — hold on. ' not done. The listing of =
15:02:16 4 treafment prior t the motor vehicle accident of April ) 5th, 15:06:54 4 X-ruys of the cervical spine in the lefl shoulder from i
15:02:24 5 20057 15;07:00 5  0/8/2005; and the inconsistencics of him following up where he |
15:02:25 6 Did you review any records which predaicd — medical 15:07:07 &€  doesn't have consistent follow-up on b weekly or bi-weekly !
15:02:28 7 records which predated the accident? 15:07:13 7 basis, bt actually had gaps in eare. ‘Thal, 10 me, is H
15:02:30 8 A No 15:07:}16 8 consisten! with 2 pre-£xisting migraine condition, ‘
15:02:32 9 Q Do you have any knowledge of the character of location 15:07:21 9 Q Did you understand that Mr. Simao described any L‘
15:02:4110  of those headings based on any medical records? 15:07:2410  headaches he had post-accident during that period as being I
15:02:44 11 A Just from the recent records wath his new newrologis 15:07:2811  different from the migraines he mey have suffered prior 10 the
15:02:5012  that he's been seeing in 2030 and himn describing the history of 15:07:3212  accidem?
15:02:5613  longstanding migraines a5 well as the other records that he 15:07:3213 A Yes, 1rcad that.
15:03:0014  described 1o the Southwest Medical Associales when he presented | 15:07:34142 Q And have you disregarded that?
15:03:0415  ofter the socident about his pre-oxisting migraines. 15:07:3715 A No,] didn' Jisregard it. That's fine. 1 understand
15:03:0716 Q 5o what wee Mr. 5imac's presenting complaing on the 15:07:4116  where he's coming from. T'm going by the recards, and this is
15:03:1917  day of the motor vehicle accident? 15:07:4417  my opinion based on the simplicity of the records and his
15:03:21 18 A Neck pain, headache, lefl elbow pain. 15:07:a818  pre-existing condition, as well as if you look el the records ri
15:03:4519  Anything else? 15:07:5115  from 2010, thai really kind of starls talking sbout only
15:03:4720 A Thars what the records say. 15:07:5720  migraine headaches,
15:03:4921 Q In Addendum No. 4 ~ well, Jet me ask you this. 15:0B:0521 Q  You write in Addendum No. 4, Exhibit 8, that it was not
15:04:0122  Addendum No. 4 ~ you lestified previously that since e Yime 15:08:0922  wmil October 2003 that his neck pain began 10 be an issue, bt
15:04:0523  of yow original repon unti) ot least Adderndum No. 4 o1 No. 8, 15:08:1423  in fact he presenied with neck paim st the hospita; is that
15:04:1124  thet you had abandoned certain conclusions; is that right? 15:08:1624  comect?

A | modified them, 1 dorh Jnow if "sbardoned” is the

15:04:1625
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A Yeah, but you have 10 understand the neck pain that he
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presenied with was nol something thn he continued ta complain
about. You know, if somebody has neck pain related 0 2
significant trauma, in my experience al 8 Level | trauma center
at UCLA, Johna Hopkina, and in the military, these individuals
have conlimous. pain complaints every single day, end they will
show up the following week.
1 mean, he showed up on multiple visits between then

and Oclober and hed no neck pain. And, actoally, i you look #1
the physical exam, the range of motion of the neck was full
wilhout any pain. So just because he had 1 on the first day,
obviously, docsn't mean thet he had significam pain later on.

Q  Well, thar's e significant basis for yous opinions in
this case, 1501 it that there wasn neck puin from May Lo
Oclober of 2005 documented in the records?

A I¥s not a significanl basis, 1t's a pomion of the
basis of my opinions. 1have other opinions  The MRI's
actually being normal, reported as normal on subsequent MRI's
aflet the firsi one. The fact that Ms. Siman had no improverment
with his surgery for his neck condition, and the fact thet he's
been complaining of headaches, no1 neck pain. for consistently
the [ast four years, five years.

Q  Are you saying that the records suggesl that he hasnt
been complaining of neck pain over the las four or five years?

A No, bt what 'm saying is that the consisiency of his
complaints sppear to be related 10 2 headache conditien. The
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A Yes.

Q Have you ever seep it when the main focus of a pain
gencrator is addressed and treated and all of 8 sudden the
secondary pein generalor becomes appar enty where it hadn't been
thought of &3 symplomatic previously?

A | mean, we talk abow that. ] 1hink as praqiitioners
we like to focus on one problem and try to solve it 1o go to the
next one, but ] don't believe that. You know, il you're poing
10 have significam traums, and it happens 10 a significant
portion af your bady, you're gaing 1o cornplan of sl of those
things, noi just focus and pick and choose. So if if's
significant enough, you're going lo complain of all the issues.
not just the one and forget the other.

Q Do you remember estifying a little bit conwary to
that previously in a deposition?

A Weli, it depends on the casc, you know. ] think that
the issuc may be thal thai case presenied that the person was
heving significant issucs in one area and may not have thought
about the other areas, 30 its b case-by-case basis. It's no
that ir's unheard of, but, you know, ir's something that you gon
1o consider when you're looking @ all the facts in the case in
peneral.

Q In fact, you previously testified that — and 1 quote
« "A 101 of times in the patient populstian thet § sce, the
main focus of the pain generator, once that's taken away, all of
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otha factor being -~ and Dr. Arits has alrcady esiablished this
~ that there may be no basis for his pain complainis He
doesn understand where the pain is coming fiem. The MRTs are
appearing normel. The discograms dont soem 1o meke B
concoadance sense. And Dr, Scibel and Dr. Arita both seem 1o
think that there may be no raume that can explein the pain that
he has — or 'm sormy — no pathology thet can explain the pain
that he has.

@ S0 if he had, hypothetically, canstant pain complainis
in his neck from May w Ociober of 2005, youTe saying that
wouwdnY change your opinions i this case?
Thar's not whet I'm saying. 'What F'm saying —
Does i change your apinion?
No.
The hypothetical?
Na, it wouldn' change my opinions. You know, the
MRFs are normal. 1 doesnY explein his symptoms. It may show
a degentrative condition which is pre-existing, but his
complainis based on the records show that it's a headache that
he was complaining of, not neck pain, and the exam showed 3
normal neck examinglion so 1 don't see how hypothetical can M
in this case.

>0 2 0 >

Q Okay. In your practice, do you cver sec patients who
have multiple injurics or issues going on, issues of primary and
secondary pain?

TS AT,

151 KALMUS DRIVE,

e ———— e sre—
e o 1 e T P T Py T

15:12:58 1
15:13:03 2
15:13:07 3
15:13:10 4
15:13:14 5
15:13:15 &
15:13:14 7
15:13:22 8
15:13:25 9
15:13:3010
15:13:3211
15:13:3612
15:13:35113
15:13:4414
15:13:4715
15:13:5216
15:13:5517
15:13:5618
15:13:5%19
15:14:0220
15:14:0521
15:14:0922
15:14:1323
15:14:1723
15:14:2225

Page 37

 sudden you kind of see the forest fom the rees, you lmow,
and so things kind of open up end you s1an secing the other
aureas that you haven't — haven't been noticed before.” And
then you go on [0 say, "Yeah, there's a8 primary and a secondary
pain.” Do you recal) testifying 1o that?

A Which mse?

Q I belicve it was the Gilbert case.

A ] don't remember. When was it?

Q  1believe 2007, and it was referenced again in &
Schuliz case in June of |ast yer,

A 1think you have to Jook at the context of the
question. There's definitely issues like thal, I'm not saying
that Mr. Simaa couldn't have that as well. What I'm saying is
il depends an the case by case and what the question was. 1
mean, you cen pull out any quote you want, bin unless you show
the flow of that questiening, ] don't really understand the
relevance of your question.

Q  Well, ultimately, is it your opinion thal he doesn't
hawve neck pain or that he doesn have neck pain thet wes caused
by the motar vehicle accidem in Apri] of 20057

A My opinion iz thal he does not have neck pain that's
significant fram the eccident itsclf, and thal he may have
presenied on the first day with neck pain, but that had resolved
within the first two weeks, The MRI's are compleiely pormal in
follow-ups, and you cannot relete amy of the cervical spine
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15:14:27 1 pathology since there is none 1o any of the accidem which is 15:17:30 1 render an opimen as 1o whether the subs equent teamnent was
1%:14:30 2 why ) decided 1o call 1his a non-specific muscle pain that had 15:17:34 2 reasoneble ond necessany?
15:14:38 2 resolved, , 15:17:35 13 A Becouse I'm sure you're going 10 ask me sbom il
15:14:38 4 Q  You had in youw earlier repons in this cose discussed 15:17:139 ¢ Q  And 50 thars why you rendered the opinion?
15:14:43 5 8 whiplash injury, and you had indicated tha you'ra atendoning | 15:17:43 5 A Well, ] mean, P'm asked 10 give an opinion on the
15:14:48 6 that theory, is thal correc? 15:17:45 6 records, I'm asked to give &n opinion on the procedures 3o --
15:14:50 7 A Yeah. You have toJook a all the records in genernl, 15:17:50 7 T'm nsked ta give an opinion, 50 ) gave an opinion,
15:14:52 B erid bused on that and based on Dr. Arita’s testimony as wellas | 15:17:53 8 Q  The MRI from March of 2008, you have reviewed both the
15:14:57 9 Dx. Seibels 1estimonry of possibly a secondary gein and possibly | 15:17:58 8 report and the film; is that right?
15:15:0110  not finding the source of the pain, that there has 1o be some 15:18:0210 A Thalis comect.
15:15:0511  questions as lo whether or nol there was truly an injury to the 15:18:0311 Q  And do you agree thet it showed a mild nastow lefi
15:15:0912  neck sigmficam enough 1o wamanit surgery. 15:18:0912  newral fovemina ; C3 and C4?
15:15:1213 G Well, I'm not asking if you relaie ny whiplash injury 15:18:1313 A No, 1don.
15:15:15%14  tothe swgery. 15:10:14134 Q Do you agice tha it showed & small central disc
15:15:201% Y'm saying: Did he suffer, in yowr expen opinion, a 15:18:1815  prowrusion a1 C4 and 57
|15:15:2426  whiplosh injury 8t the time of the accident? 15:18:2036 A No,1dont.
15:15:2617 A No. 15:16:2219 Q X Dr. McMulty had — well, nssurme that he disagreed
15:15:2618 Q  You reference in your reports a prior motorcycle 15:18:38 168  with you. would you agree that il was appropriate to send the
15:15:3715  acoider suffered by Mr. Simaoc; do you recall thet? 15:18:41 313  plaintiff fior pain management treatment 51 that poini?
15:15:4920 A Yes 15:18:472¢ A Well, you know, it's always appropriate to send someonc
15:15:4021 Q@ Do you know when il was? 315:10:5021 to pain mansgemen because ] don't think there was & smgical
19:15:49422 A 2005, 15:18:5322  issue. So if the individusl is — if you're trying io figwe
15:15:4523 Q The motorcycie was 20057 15:18:5923  out where the source of the pain is coming from, you're going 10
15:15: 4924 A Oh, I'm sorry. 1think it wes the year before, 2004. 15:15%:00249  want 10 ry to derermineg that on a mote concrete basis as
15:159:5425 Q  Are you aware of any facts surrounding the socidem? 15:18:0525  epposed to rying 10 solidify and fix a disc, and so 1 think it
Page 39 Page 41
15:14:56 1 A Not other then whet he had aaid 10 his providers. 15:18:09 ¥ was definitely reasonable for Dr. McNulty 10 pass him on to
15:16:02 2 Q  Hawe you reviewed any records of any medical reatment 15:19:14 2 someon else for a sccond opinion 2nd maybe even an evaluation
15:16:05% 3 asaresult of that panicular acciden? 15:19:19 3 1o detenmine whese the source of the pain is coming from.
15:16:07 4 A No. 15:19:19 4 Q Doyou agree it by the time Dy. McNully saw Mr. Simao
19:16:07 5 Q It's yow opinion thal any treatment after the end of 15:18:23 5 again in Scpiember of 2007, that there was evidence of 1 pain
15:16:18 & Muy of 2005 is not related to the motor vehicle accident; is 15:19:27 6  generntar a1 C34 and/or C4-57
15:16:21 9 that right? 15:19:31 7 A No,1don agree with shal.
15:16:21 B A Correct 15:19:35 8 Q Do you believe il was approprime for Dr. McNulty 10
15:16:22 9 Q  You go on w criticize reatment thal Mr, Simee 15:19:39 9 order o new MR in Seprember of 20077
15:16:2910  received lor cervical issues in 2006 and beyond; is that right? 15:19:4310 A Approprisie, because he's trying 1o further determine
15:16:3711 A Well, I'm asked 1o pive an opinion on thoss reatments 15:19:4711  what's going on, sure. 1 mean, I don't think that that's
15:16:4012  and whether or pot they are treatments that 1 would cortider 15:29:%012 unreasonable for him Lo make s decision becayse he whs confused.
15:76:4413  performing and so - | was a)so asked whether or not they were 15:19:5413  There was no reat good source for the pain, and yet he was still
15:16:4814  ressonable, necessary, and 1elaled o the accident, so | made 15:19:5814  complaining of pain, and Dr. McNulty's a spine surgean so he
15:16:5215  opinions on them. 15:20:0115  wants o lry and ix the spine. Whether it's relevan and
1%:16:5316 Q Once you determined thet nothing after Mey of 2005 is 15:20:0516  reluted 10 the motor vehicle accident, no, i1's not.
15:36:5%717  reloted to the motor vehicle accident, you wens on o stalc 15:20:0817 Q  The September 2007 MRI, you reviewed bath the report
15:17:0218  whether you thought teatmenl in 2006 and beyond was reasonsble | 15:20:1418  and the film?
15:17:071%  and necossary? 15:20:1619 A Yes. ]have it nght here on mry computer.
15:17:0920 A As il relates to the accident. 15:20:1920 Q Do you sce any differences hetween that and the
15:17:1221 Q  Bwi you've already determined that it wasn't reloed o 15:20:2221  March 2006 MRI?
15:37:1622  heactident 15:20:2622 A You know, in genera), it looks fike it's improved which
15:17:1723 My questien is: Toking out any question of causal 15:20:4223  is what happened in 2008 in August. 15 was reporied as normal.
15:17:2124  relationship, if you already dctermined that nothing beyond 15:20:4624 1 mean, it 10oks like a very normal MRU for sge
15:17:2625  May 2005 is related to the nccident, why i3 it necessary 1o 15:20:5125
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October of 2006 unii) June of 2007, is thet consisient with your

15:20:4862%

1 Q Vo just asking you aboul September 2007 a5 compared 1o | 15:24:23 1 understending?

15:20;56 2 March 2006, you're saying there's an improvemen! between those | 15:24:23 2 A Thars sbout right.
1%:29:58 3 rwo? 15:24:24 3 Q  When do you undersiand that the swpery acastly was
15:21:00 4 A Well, in my mind, it looks like si's about Lhe same. | 15:24:28 4 performed? Do you undersiand that the Surgery was in [he spring
15:21:04 5  mean, ] don know if you can really quantify it as improved, 15:25:46 5  of 20097
15:21:07 6 bt its s1il) considered, 1o me, 10 be Bn ape-dpproprisie, 15:2%:48 & A T looking. March 25th, 2009,
15:21:11 7 normel MR 15:26:29 7 Q Allright. So that would have been almast fwo years
15:21:13 8 Q Dy McNulty tesiified in his deposition that it showed 15:26:33 8 afier De. Ariin stopped seeing Mr, Simeo; is that nght?
15:21:17 ¢ the ume findings, the September of 2007 one as the March 2006 | 15:26:36 & A Yes
15:21:2510 ope. Youmay disagrer with the findings, tin do you disagree 15:26:3710 Q Thete was a discogrephy performed in this case in
15:21:2911  thatthey ase essentially the same? 15:26:4611  August of 2008 by D1, Rossler. Are you aware of that?
19:231:3112 A My feeling is that they're cssemtially the same 15:26:1912 A Yes.
15:21:3912 Q Allright. Following that MR1, Dv. McNulty cither did 15:26:4913 Q Do youknow Dr. Rossler?
15:21:5114  or ordered a Jeft C3-4 and C4-5 wransforaminal epidural 15:26:52 14 A No
15:21:5815 injecvions. Do you agree of disagree with that process Lo 15:26:5215 Q Did you review his recards?
15:22:0116  determine the paim generator! 15:26:%%16 A Yes.
15:22:0317 A ] disagree. 1don't think ir's necessary to perfonn 15:26:5517 @  Did you review his deposition?
15:22:0618  {how injections. He wasn't having pain wn that distribytion 1 15:26:58 18 A Did1listir?
15:22:0919  patiern, and when il was done, he didn't have any improvernent 15:27:0419 Q Yourcad it to me today. You listed il when you read
15:22:3320  either, soil was— 15:27:0720  off alisi of things that you received withian the last Two
15:22:1521 Q  Actually - I'm sorry 15:27:1021  weeks.
15:22:1722 A Well, again, that's the problem with the reponis of 15:27:1122 A Well, if 1 read it and | listed it off, then yes, |
15:22:2123  pain. Youknow, you're going by o subjective report. Mr, Simeo | 15:27:1623 reviewed it.
15:22:2624  said he fell beter, but ohviously he didn't because he was 15:27:1624 Q  Wanot lisied in any of your reports. Ji's just wha
15:22:3025  still having sympioms afiervards. 15:27:1925  youiold me todsy.

Page 43 Page 45
15:22:33 1 Q He reporied 80 percent telicf. You think that thet's 15:27:20 1 A That's what I'm seying. That's why ) got the lisi so ]
15:22:3% 2 piacebo or what do you think? 15:27:25 2 could expound with you.
15:22:40 3 A Well, 1don' Xnow. Thar's the problem. 1 mean, it 15:27:26 3 Q During a discography procedure, it's generally blind 10
15:22:43 4 could be placebo. h also could be that we're just not clear 15;27:32 4 the patient; is that right?
15:22:46 5  becouse the pain generator hes not really been extablished, and 15:27:34 5 A The level thar's being \ested s blind, yes.
15:22:51 & it pppearsio me thal i was more related (o o migraine headache 15:27:37 6 Q Any reason that you would conclude that Dr. Rossler
15:22:56 7 cAlsE. 15:27:42 7 would tell Mr. Simso what levels he's injecting?
15:22:59 8 Q Inyour Addendum No. 4 you state that "] agree with 15:27:44 8 A No, ] have no retson to believe that,
15:23:10 9 D7, Arita that eervical spine surgery was not necessary based 15:27:47 % Q  And the result, accarding to Dr. Rossler, was positive
15:23:1710  upon the images and Mr. Simeo's pain complaints” Doyourece | 15:27:5210 a1 C3-4 and C4 and 5; is that your umdersianding?
15:23:2111 that? 15:27:5611 A Dased on the repont, yes,
15:23:2112 A Yes 15:27:5812 Q Do you have arry reason to believe thal the procedure
15:23:2213 Q Youunderstand that Dy, Arita didn’t have any records 15:28:0113  was not praperly performed?
15:23:2714  post-lune of 2007 and never saw Mr, Simea afier June 0o/ 2007;3s [ 15: 2870214 A No.
15:23:3615  thairight? 15:2B:0315 Q Any reason to believe that it was a false positive?
15:23:3616 A 1don't know. - You'd have to ask Dr. Arita. 15:28:0B16 A Yrs, ) do hove reason to believe dhat.
15:23:49417 Q  Well, wedid. 15:28:1117 Q  And what js that reason?
15:23:51149 A So- 15:268:13186 A He has a norma! MR]. Normal dises do not usually give
16:23:5319 Q Is thal ~ the period of time we alrcady established 15:28:1919  pain thal are considered palhologica). A disc that has pain
15:23:5720  from you is tha that was the period of time thii you elieve 15:28:2720  thar's a normal appearunce on sn MR] is not a disc that you want
15:24:0021  DPr. Arits saw Mr. Simao; is that right? 15:268:3121  toreplace or de surgery for, 50 that would be considered a
15:24:0522 A Do you want wo go over i again because P'm not swe ) 1%:29:3422  positive conurol, so if you think its positive and you do
15:24:0923  understand the detes. 15:28:3923  surpery and it doesn’t help him, which it didn, then it's
15:24:1124 Q Allright. Dt Arits treated Mr. Simeo roughly from 15:26:43245  comsidered 2 false positive.
15:24:1825

Q  Sosince ~ Jet me just make sure } undersiand this,
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and please correct me if I'm wrong. Since you view the MR] to
be normal, and the discogram was positive for C3and C4 —or
C3-4 and C4-5, then you're rejecting the discogram and relying
on the MR and, therefare, the discogram must be 2 [alse
positive?

A Almost. You're almost there. 1's & litile more
complex than that. 1 think, as you know — | know you've
probably resd up on discograms in general and whether or not
there's felse posivives, especially in cases of litigation and
secondary gain, and cervicsl discograms are noled 1o be even
mone controversial shd more considered 1o be felse positives.

And you have 10 look at a kot of different faciors.

You have 10 look ot the MR). You heve to look at the previous
treaiment. You have to look at the pain complaints. You have
1o look &t where the patterns of pain tmvel. You have to jook
a1 the Jegatimacy of those complaints and what was previously
trealed as well s the discogram and the confines of that
discogram and the MR). So you're looking it 8 lot of different
factors in conjunction with this. And based on whal appears 10
be the pattern of pain for Mr. Simao as well a5 the disc
sppearance on the MR1, he was not 2 candidate for discograms to
detemmine whether or not surgery was necessary of sugery would
be done becawse he was never a surgical candidaie or a cervical
spine.

Q Which - what's a more veluable 100] 10 see, for

19:32:1) 1
15:32:)86 2
15:32:20 3
35:32:24 4
15:32:25 &
15:32:29 &
15:32:32 7
15:32:37 14
15:32:40 9
15:32:4410
15:32:4511
15:32:5012
15:32:5313
15:32:5614%
15:32:59 1%
19:32:021¢
15:33:05817
15:33:0918
15:33:331318
15:33:1720
15:33:21 21
15:33:2322
15:33:2523
15:33:28 24
15:33:3125

003253

Page 48

A Well, many factors. You know, 1 don't know if you've
undergone » procedure or have actusily sesn a procedure, but
they're not ihe funnest things to have done to you, and they are
quite rumstic. You'te placing a very Iong needle into the
ntesior pan of your neck, and you're partly swake because you
have to give o 7esponse. 1Y not » pleasant procedure by any
means. And 3o just the sheer fact of placing the needle ¥ a
componeni of prin, and prople may misisierpres that.

The fact that yau're pressurizing 8 dise, and il ity
not ih the center of the disc and it's in the annulus o1 ¥f its
not in the nucleus, bul somewhere ofl 10 the side, there's a
possibility that you pe1 a false 1ead, especially if you have a
higher pressure, The pressure component of that disc ~ |
wasi1 there, so 1 can well you exactly, bui if vou Joak at it
— performing 2 disc, some of the 1imes these discs are positive
for individuals, and we don't exacily know why they're positive,
but they can be, and the MRI is compleiely nopnal. That
definitely confuses you. So if you're secing a positive disc
with an MRI thal appears o be normal, you've got 1o conclude
that ir's poientially o false positive disc
No1 only that, but you also have the psychological

components thal need lo be addressed, the secondary gain, the
components of where the pain is Jocated, and where does the pain
travel? You know, are you strymg that the disc is painful
because it's painful or are you saying thet it's concordant with
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mslance, an annular 1ear in & dize, an MRI or something clse?

A Well, annular tears can happen with any kind of
degencrative component. Annular tears can be present and we
heve no pain component of it. How do you determine what's 2
more significant way of cvaluating that annules tear? Iis e
very difficult question, and we have not really found a positive
way of determining that.

Mow, you can put contrast in a dise with discogram and
doa CT myelogram and sce s tear or fissure, but Lhat still may
not mean amything chinically. You could look at an MR} and see
that on the MR, and it still may nol make sense. Sol don'i
know if we have really grest imeging components to say whal is
the best way of looking at i1,

Q Well, an gnnular tear can exist and nol show up on an
MRY; is that correat or no?

A No, [ don't believe thal. 1 think you have to show
something on an MRI. [f the MRY's our gold standard, you know,
you're hoping that you sec something  And this ides of a
micrtenr Of 8 microscopic vear that i3 only seen by you placing
a needle and shoving a bunch of fluid in there doesn make much
SCTsC 10 mE.

Q W, if its your conclusion that it was i false
pasitive, but there's na reason 1o believe the procedure wasn'
properly performed or thal the equipment malfinctlioned, then
what would cause the false positive?
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the pain of where you normally have pain on a day-10-day basis?
Tha can also give you a false positive.

Q Sais il your lestimony and your opinion 10 8
reasonable degree of medical probability that the discography in
Auvgust of 2008 rendered a false positive?

A Yes,

Q And you obviously disegree with Dr. Rossler on that; is
that nght?

A Well, he called it positive, 50] guess ) disagree.

Q And do you believe that under Propofol, thay Mr. Simeo
gave & response 1o 8 blind discogram thai rendered the false
pasitive?

A Well, | think thal's also 2 component. 1 didn' even
address Lhat, bt yes. ] mean, if the person's out, and they're
on Propofol, and they can' really think clearly, and they donlt
remember the treament at all, ebsolutely anything can cause
poin. You could just pinch their skin on the side and that
could ceuse pain, so that's another component thet 1 had not
brought up, but thank you for bringing that up,

Q Well, what do you use when you perform that? Do you
use Propofol? Do you use Versed? What do you use?

A Yeah, we usc — you know, we try 10 make the palient as
comforieble as possible. I've done it withowt amy sedation, and
we've goften through it. You inow, patients have to be abie 1o
iglereic this procedure. We cen give 2 hnle Femany] 1o make

EORL = (L e T

13 (Pages 46 to 49

HAHN & BOWERSOCK 800-660-3187 FAX 714-662-1398

151 KALMUS DRIVE,

SUITE L1 COSTA MESA,

23bf2ead-adta-48cB-Bod7-05214647ctde

CA 92626

003253

)




¥SG2€00

15:3%:14
15:35:18
19:35:22
15:35:2¢6
15:35:28
15:35:30
15:35:-33
15:35:137
15:35:41 9
15:35%:4810
15:35:491)
15:35:52 12
15:35:5512
15:35:5%14
15736:031%
15:36:0716
15:36:12317
15:36:2318
15:36:3) 39
15:36:3420
15:36:23821
15:36:44 22
§53:36:4922
15:36:5324
15:37:0125

@ o W & W R

Page 50

sure they'te somewhm comforuble, and then we give 8 linie b
of Vosed 1o 2gain make them relax. The way 1 pecform these
tests is thal ) tetl them up fromt that this 18 not going 1o be
8 fun te31 to perform, and there's poing 1o be some pain aspext
16 it, but | need you fully awake so you can paicipate with
me. When you knock somebody out with Propofol and then try \o
wake them up, if's a harder tent.

Q Dr. Rossler testified in his deposition that the
procedure he used followed the guidelines from ISIS. Do you
agres with they or disagree?

A 1 have no reason to disagree that he didn follow a
guideline, bwt like any puideline, it's o guide ) mean. if's
nat ihe standard of care. Ir's not the way that everyone docs
it. Everyone has a lifie different componen of performing &
discopram

Q  In your fourth addendum, Addendum No. 4 which is
Exhibit 8 — and | understand this was commenling on the life
care plan, but you wrote on Page 4- "To a medical pobability,
infecons wete not necessary based on the motor vehicle
accident. The injections that were done did not resolve his
pain and did not confirm cervical involvement =

Is il your position — sctting aside the issue of

whether it's related to the accident, is it your position thai
all of the mjections that Mu. Simao has undergone were
unnecessary?
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. A Hey, is Rogers there?

MR STEPHENS: Are you soliciting an objection?

THE WITNESS: Well, | mean, he corvected himsell, 50 )
thought you might have-st least known what he was saying.

THE WITNESS: Can you read Lhe question back?

{The record was resd by the reporier )

THE WITNESS: Yeuh, 1 don' think the injections were
necessary based on his pain complaints and based on what ) sow
from the MR, s0 no, it's not necessary
BY MR. WALL.

Q s it your opinion thes none of the injections
confirmed cervical involvement?

A Yeah, 1 don't think any of Use injections actually gave
him the relief that we're looking for 1o determine the sowce of
the pain, and J think that's why all the dociors were ordering
s0 many MRI's trying 1o figure oul what was going on. '} think
Dx. Ariwa was screiching his head trying 1o figure out why he
wasi'l petling any better and why he wasn't improving.

Lx. Seibel 3s pretty much doing the same thing now. Ard
Dr. McNulty did surgery, and he's sti)] not better and wilh hos
pain. 50 ) dom think the actual generator has been found
within the cervical spine. It's somewhere clse.

Q Aliright. Do you believe thel the surgery performed
Was UNNECessary’

A 1den’ want 10 say that it was unnecessary. 1 think

15:37:03 1
15:37:07 2
15:37:13 3
15:37:19 4
15:37:24 5
15:37:28 @
15:37:28 7
15:37:30 8
15:37:33 9
15:37:3610
15:37:3811
15:37:4312
15:37:4813
1%:37:5D14
15:37:54158
15:37:5516
15:37:5817
15:38:0014
15:34:0419
15:36:0520
15:368:1121
15:38:1422
15:38:1823
15:38:2124
15:3B:2725

Page 51

A Well, it's hard for me to make & blankes staiement like
that. | guess what 1 was saying is tha 1 didn' feel, based on
his partem of his pain, that he needed 1o have selective nerve
roat block and facet injections sy well as facet rhizolomies.
His pain was obviously related 1o his migraine headaches in my
opinion.

Now, I'm not faulting Er. Arita, but based on the —
and you told me not to base il on the accident, but ] dont
think 1 would have done those procedures. 1 don' think they
would hove really determined anything because the MRJ was
appeaning nomal, so you're nol going 10 get these Kind of need
for an injection based on 8 normal appearing MR and the periern
of pain that he deseribed.

Q  Sois that yes, you believed thai the injections were
unmecessary?

A Aggin, ] didn't want 1o make & blenket stmement sa |
tried to clarify that,

Q  Well, you did make g blanket statement in yous repon.
Thet's wry I'm asking,

A Well, I'm trying 10 hone it in on 10day’s visit.

Q Sois it yes, they were necessary; or no, they were
unnecessary — strike that. Wait s minuie. Lel me — 1 think }
just gave you a heads 1 wan, teils you lose.

Is it your iestimony thai the injections were noocssary
of unnecessary setting aside the issue of causation?
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it was unreascnable. 1 didnt make sense based on the MRI.
Q W you used the word "unnecessary” in yous 1epon, are
you changing that opinion?
A Youknow, you guys have your lawyer thing about #, 50
yes, Fll stick with whaf's in my report.

Q Do you believe the treatment by Dr. McNuhy fell below \

the standard of care?

A ) was never asked 1o look et standard care. | have no
comments to make on standard of ¢are so -

Q Would an unnecessary surgery be below the standard of
care?

A [ was not asked 1o Jook s standard of cate. 'm not
#oing 10 be able 10 comment on thal question.

Q  Well, do you have an opinion Bs 1o whether an
unnecessary surgery would be below the siandard of care?

A Thave no opinion an that topic.

Q You write in your — 1 guess I'm looking at Addendum 1

now. Is Addendum ) still valid or have we sorl of moved on o |

something clse? Are your conclusions - let me ask that a
betier way.
Are your conclusions and stelerpents in Addendum No. |
still somne of your opinions?
A We can go through them if you want.
Q You write on Page 3: "The lack of response by the
procedurcs doac with Dr. Anita ealls into question why the

Tt T v P T
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15:41:48 1 injections done by the spine susgean, Dr. McNulty, were more 15:44:4% 1] normal ~ that's not how it works, ] mean, that's no1 how you
19:41:53 2 successful” 15:44:5q 2 typically sce thest kind of patients.

15:43:55 3 Lzt yne break that down. 1s it your belief that the 15:44:%6 3 Palicnts who pet worse have MRI findings. They have
15:141:59 4 seleclive nerve rood blocks done by Dy Anita in Ociober of 2006 15:44:59 4 findings tha are consistent with whet you expect the pain 1o
15;42:12 5  evidenced u lack of response? 15:45:02 5 be, and this 18 not what you see in this case, and thar's why
15:42:15 6 A Well, | think there's just inconsistencies with his 15:45%:07 & it's confusing  § mean. even Dr. McNulty did a secondary st of
15:42:19 1 response, and that's kind of the poimt of wha! I was saying is 15:45:11 7 discogrems 1o see if he could further anesthetize the disc and
15:42:23 8 thet how come you can have 1 good tesponse with unc providerand ] 15:45:17 8 make il bener sa in his mind he knew whai was going on, but,
19:42:24 & notwith the otber. 1 mean, you should be consistent. You 15:45:37 8§ you know, obviously, Mr. Simao didn't even get reliel from the
15:42:2610  know, you wanl 1o do a procedure by anybody and have the same 15:45%:2210  surgery either. Nothing was working. so then you have to call
15:42:2011  resull Since yoo didnt gel pood success with these things, 15:45:2511  into question why is thal, especially when you have 3 normal
15:42:3512  and then all of @ sudden you ge1 1o another provider and you 15:45:2812 MRI

15:42:3633  have good success, it doesnt make much sense. Plus, if you 15:45:291) Q Is n yow opnion that the pulse radio frequency
19:42:42314  injectin different areas by one provider and you get resulis, 15:45:3314  shouid work for a long perind of time, Jonger than s few months?
1%:42:421%  and by another provider you don', it just calls inio question 15:45:3715 A Yeah. The pulse radio fiequency should work for
1%:42:4716  the insccuracies and the inconsisiencies of reporiing by 15:45:4016  anywhere between 51 months to twelve months. I you look i
1t:47:521% M Simae 15:45:4417  ghe lileanture it can actually last up 1o twelve months 5o
15:42:5418 Q So0ifDr. Anta testified that there was 0 50 10 15:45:46 18  you're expecting a iong 1enm benefu fram i1,

15:43:0019 75 percent improvemeni according 1o Mr. Simao from the selective | 15:45:4819 Q  These's a diffetence berween the pulse redio frequency
15:42:04 20 . nerve roof blocks in October of 2006, what conclusion might you 15:45:51 20  that Dr. Ant did and a rhizotomy, right?

15:43:08%)  resch from 1hat paricular fact? 15:46:032) A Youknow, the thizotomy is going 1o be a radio
i5:43:1122 A 1dontimow. That's the problem. 1 dan't thini | can 15:46:1022  frequency ablation, and 50 2 thizotemy can be a pulsed thizolomy
1%:43:1622  mzkeone, 15:46:1623 ot a cominupus heat rhizowmy. 1 mean, your question doesnt
15:43:17 34 Q  Well, would it be the lack of respanse by ihe procedure 15:46:21 24 1eaily make sense to me in terms of the differance berween the
15:43:222%  doneby Dy, Arite? There was a response, and a positive 15:46:2525  two. Theyre stild thizowomies.

Page 55 Page 57

15:43:25 1 rasponse, wasnt there? 15:46:27 1 Q  Well, if Mr. Rossler Iestified that the pulse radin
15:43:27 .2 A Well, thars what's reponed, tut | think it's 15:46:33 2 frequency procedwre thet he performed he expected to normolly
15:43:30 23 inconsisient, you know. 1mean, from the pattern of pain that 15:46:37 3 Jasi for two to three months, would you disagree with that or
15:43:32 2 he describexd, the response thal was the response, il confuses 15:46:41 4 have sbme question aboul whal procediare he actuslly performed?
15:43:36 5  me. It dotsn't make sense. The MR] being normel and havingno | 15:46:45 5 A Na, I'm nol dissgreeing. Whet I'rm saying is if you
15:43:41 6 compression of any nerves. | mean, you're blocking B nerve thal 15:46:49 &  look at the literuture, and you look 21 the procedure nself,
15:43:44 7 you assume is being comipressed somewhere, an the MR1 is nat 15:46:52 7 the expected results are going to be six 10 twelve months is
15:43:48 B shawing any compression anywhere, 50 its ~ why is it getting 15:46:56 8 what you're hoping for, especially when you're performing those
15:43:4%0 9 bener? You just don know. 15:47:00 %  procedures. I Dr. Rossles -

15:43: 5210 Q Dr. Anita also did on at Jeast bwo occasions a pulse 15:47:0010 Q And~

15:43:5811  radio frequency in the end of 2006, spring of 2007; do you 15:47:0311 A Tmsorry. 1 apologize. If Dr. Rossler felt it only
15:44:0212  recall the? 15:47:0712  lested for twee months, maybe that's his experience. Tm just
15:44:02113 A Yes 15:47:1013  poing by whet the lilerature showa

15:44:0314 Q And Ms. Simao reporied & wemporary reduction of pein 15:47:1314 Q In your repont that is Addendum No. |, Exhibit 7, you
15:44:1315  for several months from cach procedure; is that your 15:47:2715 ssy!hnl"lhef:isapussibi!_ityofnplnccboeffeclwilﬁnl!
15:44:1416  undasunding? 15:47:3216  injections and a bias by the perfonming injectionist who
15:44:1417 A From the records, yes. 15:47:3817  eventually performs surgical spine surgery.” Do you recsl)
15:44:1618 Q  Well, given those, why would you say that it was a lack 15:47:4318  writing that?

15:44:24919  of response by the procedures done by Dr. Anita? 15:47:4419 A Ye,

15:44:2820 A Maybe 1 just wasnl making myself clear. There was a 15:47:44 20 Q Is that still yous opinion 1oday?

15:44:3221  Tack of any long term response, any clinicalty significam 15:47:4621 A Well, I mean, ] think Dr. Arita put i very eloquemly
15:44:3622  response. And, you know, Mr. Simao is saying thal he's beter 15:47:5022  in his deposition, and he said that, you know, if youye goimg
15:44:3823  for a eouple of months, bt he's still not improved. He never 15:47:5423 1w be doing & surgery, you may warnl an independem person
15:44:43 29 made progressive improvemenl, And an MRI that actunlly shows | 15:47:58 24 performing the injections 5o thel they're nol biased, because if
15:44:47 2%

improvement to where you bave an MRJ in Avgust of 2008 being

15:48:01 25

you know tha! you're going to be dnmg the surgery sl thai sile,

Daire SRR
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Page 98
and you're hoping Lo get some kind of positive response 3o you
can perform the surgery, there is 8 maybe unconscious birs that
can happen in that case.

Q Sodo you believe thet there is s bias by Dr. McNuliy
resulting in him cither ignoting » placebo effec or ¢tealing
on of cold cloth the need o1 the susgery that bt performed?

MR. STEPHENS: Objection. Compound. Go ahead, Doctor.

THE WITNESS: Yeah, youre poing to have 10 rephrase n.
BY MR. WALL:

Q Is it your opinion 1o & reasonable degiee of medical
probability thal Dv. McNulty was biased and performed a surgery
that wasnt medieally necessary?

MR STEPHENS: Again, compound. Go ahead

THE WITNESS: You're going 1o have 10 be more specific
He's done many procedures. Which procedlure are you talking
abou?

BY MR WAIL:

Q Al right. The one ¥ou wrote aboul when you said,
“There's a bias by the performning injectionist,” rell me that
bins that By, McNulty had 1o 8 reasonable degree of medical
probability?

A Well, now | gal to back up. Which procedure was )
wiking ahout because he had performed multiple procedures? Are
we nlking about the discoprerm? Are we ialking aboul the
swrgery? What exactly are we talking about?
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A 1doni know. ['m just bringing it up.

Q  You wrile one scntence Iater that “Dr, McNulty chose to
periorm 3 yargery with very limited chance of sueeess.” bs thm
also 8 result of the bins that you discuss?

A 1donl know, Irs hatd 1o know. 1 nican, thars e
canfusing part with the case L mean, Dr. McNulty had 8 nermal
appearing MRI, and he cbviously had the patient in his office,
and he was trying 10 do something proaciive for him. 1 just
don't think you'ee going Lo have success ‘with that kind of
surgery. And Jow end behold, you didn't. He didat get any
betie, especially when he's complaining of these migraine
headaches. That's reatly whese his complaint was. He didnt
really have a paitern of neck pain complainus.

You know, again, wet o back 10 the original thing that
you had said 1o me earlier which is thal 1l everything afies May
of 2005 is nol related 10 the accident, then why am ) cven
piving an opinion anyway? And my respense is exacily as before,
because ] knew you were going to sk me aboud it

Q Do you believe thal choosing 10 perform a surgery with
8 limited chance of success is below the siandard of core?

A Dihink Fve slready 10ld you that Fve not got an
opinion on thal. 1 was not asked 1o review the standard of
CBre.

Q Do you believe that you're qualified 10 give an opimion
on the necessity of spine surpery?
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Q Youwrote: “The |ack of response by the procedures
done by Dr. Arita calls into question why the injections done by
the spinc surgeon, Dr. McNulty, were more successful. There is
o paasibility of a placebo effext with all injections and s bias
by the performing injectionist who eventually performed cervical
spine surgery.” Does that give you the camext?

A Maybe, but now ask your question again? I'm not sure
what we're 1alking aboui.

Q Expluin 1o me the bies that you see, to a reasonable
degree of medical probability, from Dr. MeNulty?

A Ithought 1 jusi did. 1 said that, you know, when
you're expecting B specific result, that you have an expectation
in your mind that this is where I'm going lo be performing
swgery, 501 hope this is where it works in terms of tse pain,
so there's 8 possibility of & bias. Thar's what I'm saying.
You know, I'm bringing that up.

Q Well, is it your opinion to a reasonable degree of
medical probability, based on everything you've reviewed in this
case, thal there was a bigs on the pan of Dr. McNulty when he
performesd Lhat surgery?

A Well, | think based on my statemeny, that's what 1
said, that there’s 8 possibility of a bias.

Q  And you described it previcusly as — | don't remember
if you said "unconscious” or "subconscivus”, bul do you belicve
that it's a conscious bias on the pant of Dv. McMNulty or non?
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A Yes.

Q More sa than & spine surgeon?

A 1dont know if more so, but F'm qunlified to give an
opinion besause | sex a Jot of patients thet come through my
door who either had surgery, will heve surgery, need swigery,
wan! surgery, don'l want surgery, of are not candidetes for
surgery, end |1 make that decision cvery day.

Q Now, your original repori talked sboul myofascinl pain?

A Right.

Q Definc that for me?

A Well, | mean, that's just it. You're describing &
muscie in the connective lissue surrounding (he musele or where
the muscle connects as the source of the pain.

Q Doyowu-

A 1hate to cl you of. So we only have fifieen more
minuies. 1 mean, 1 know we staned a Yittle bit late, bl we're
sticking 10 two hours?

Q Myofascial pain doesn't oppear in your No. | and
No. 4 Addendun. 1s that a change in your opinion?

A What doyou mean "doesn appear®, appear where?

Q It doesn'i appear in yow two subsequent repons as
being one of your opinions as 1o what Mr. Simoo suffered from.
Do you believe now that he suffered — well, what is ytar
opinion today?

A Wel, an ] said before, § thought it was - | beheve

— —
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in medical probability that ir's @ non-specific myofascial pain.
It's just — we don't know where it's coming from and that

Q lIstha ~

A Say that again?

Q s that non-specific myofascial pain from his
mipaincs?

A Well, 1 don't know. It's not guite clear. You kmow,
thaw's the problem. It's possible, in my mind, thal it's coming
from his migraines, his pre-txisting migraines. It's not guite
clex where his pain’s coming from, and } tink that's the
issue. You know, you've got questions from his treating
providers, two of them, thal call into question whether or not
these are lepitimate complaints so, you know, I'm not seally
sure where the pain is coming from. )i doesnt make sense.

Bul looking at the records from the initia) six months,
it's nof 8 neck pain issue.  Any treatment for his neek, any
Sufpery, any injections, it's not from the car aceidens.

Q  What about his shoulder or mapezius?

A Again, | dont think ii's coming from the car accident.
1 mean, he was complaining - he wasnh really complaining of
thal component al the time of the accident, and 1 just don’
feel it's related 1o the accident, and | don't believe in
medical probability that it is.

Q And you believe that — well, is it yous opinion that
he suffers from lefi shoulder o1 wapezial pain?
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Dr Grover, not Dr. Kaobins.

Q Did you see in a surveillance video in 2008 any
indication of pain in Mr. Simao’s neck on the lefi side or in
his lefl shovlder?

A No.

Q Never saw him wincing from pain from his left shoulder
ares?

A No

Q During the same period in time, thay 2008, in your
orniginal repon you were claiming that My, Simao had a variety
of symptoms that weren' related 1o the motor vehicle accident,
lixe myofascial pain, degenermive cervical spine disease, leit
shoujder subacromial bursitis, end migraines. 15 that right?

A Thar's what | authored at the timie, yes

Q 5o has your opinion changed on those?

A Well, now thal ve gol 10 sec & betier picture of the
records and have a more broader scope of whar's been going on
since Fve been prepaning for this deposinion, yeah, n's
obviously changed. 1mezn, he has multipie pain comnploins
It's not quite clear where it's coming from, and none of these
are relaied to the motor vehicle accident

Q s yow opinion on the subacromial bursitis being the
cause of his lefi shoulder pain, have you abandoned thal
conclusion?

A Well, | mean, I'm trying 1o come up with 2 reason for
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A Welt, again, | think tha's the problem. I'm not sure
what he suffers from. It's not quite clear. No one’s been sble
to clarify the actual pain generating source, 5o it's not cler.

Q You wrole in yous repont -~ in fact, your initial
repory, you refer 1o or reviewed surveillance video from, |
think, 2008; is tha right?

A Yeah. You know, what I find interesting is thay we
haven't brought that up, but he saw Iiv. Kabins around that
timeframe, end Dr_ Kabins wes saying that he was at his wits end
in lerms of his pain, and yet on these video surveillance you
see him moving his neck around with no pain behaviors
whatsoever. It's a very inconsistent appearnce based on the
surveiltance and bascd on what Dr. Kabins is noting.

Q Mine i3 just a yes or n0 question. By the way, | don't
think he ever saw Kabins, but if you want 10 produce & record
for me, I'd apprecisie that.

A Oh, it wasn't Kabins? Maybe it was Grover. |
apologize,

Q The surveillance video, did you see anty indication in
the surveillance video of arry pain Mr. Simao suffered in his
neck o Jefl shoulder?

A ]t was Dx. Grover, not Dr. Kabins, | epologize.

Q Did you hear my nexl question?

A No. 1was trying to figure out which surgeon ] had
talked about, and 1 misspoke, and | apologize. 1t was
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him to have the sympioms, bu 1 don’t think iv's quie ¢lear.
You know, 1 mean, what he displays on the videos, what he's
saying 10 his providers, it's just not clear, so | wes 1rving 1o
come up with a disgnosis thal makes sense.

But, you know, related 1o the mo1or vehicle acodent
itself, 1 don't think he had any of these sympioms — o any of
these disgnoses. Excuse me.

0 My question was have you abandoncd or retreaied from
your conclusion in your origingl repon that he sulfered from
subacromial bursitiy in his lefi shoulder?

A Well, he may, 501 don't know if I've abandoned n. He
may, but is not related 1o the motor vehicle accident.

2 Doyou belicve or do you agree that there ore
degeneralive changes in Mr. Simao's cervical spine?

A Well, sgrin, ] think before } acraally had e chance to
sce the reponls — 1 mean, Dr. Agits didn't really pet » chance
1o sez the films. He anly went by repons.  And now the Fve
actually seen the fiims, | disagree with 1that. 1 don’ think he
hos degenerntive changes. In fact, in 2008 of Augus), the MR1
was reporied s nomal, so there arenY any dégencrtive
changes,

Q Soyou've reviewed the Rlms, the MRI's from March of
2006, September of 2007, and 1 wan 1o say Movember of 2008, but
I'm not sure of the exach daie, and if's your testimony o &
reascnable degree of medical probsbility that they do not show
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any degenerative changes in his cervical spinc?

A Comect. There's an authored report an the very first
il thot there may be & change al the C2-3 level, but on the
subsequent MRI's you can see thot that acually improved, 5o it
may be the technique of the MRL, a larget magnet. But the
Movember -- o whaiever the 2008 film -- 1 though it was
August, but if it's November of 2008, the film is normal. There
is mo degenerative change, $a it mey just be an incidental image
wvarisee on thet first MRY,

Q Soyou disagree with any physician who has reviewed
that snd detenmined that there were degenerative changes in his
cervical spine?

A 1 dont know if | disagree. My opinion is thal there
arcnt any degenerative chatges. 1f thar's in disagreement, )
gasess. but Tin just 1elling you what 1 see persanally.

Aliright. Are you awarc of any record or any Fvidence
that Mr. Simao suffered any cervical or neck pain prior to
Apal 15t 20057

A Just lom the reports of what he said to his providers.

1 don't think there's a Fecord thet 1 had been able to review.

Q  Are you saying that he reporied 10 & provider thel he
hed keft shoulder or neck pain prios to the accident?

A "Well, he had thal mstotcycle accident, and he had 3
history of migraines, so he may have s6id 10 his providers that
he may have had some symptoms in the shoulder, but 1 don't have
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EXAMINATION

BY MR 5TEPHENS:

Q Hello. Do¢. Fve got a few,

A (h, grest.

QO Dr. Seibel — 1 may be —

MR STEPHENS: Court Reponer, ) may be mispronouncing i,
Seibe] ] believe its S-i-¢-b-¢e-} ~ scratch that,
Segei-bue-l.

THE COURT REPORTER: Thank you,
BY MR STEPHENS:

Q  So let's stan with the question. Dy, Seibel Lestified
that in his opinion %0 percent relicf from a disgnostic
njection is not pasitive. Do you agree with that?

A Thar's 2 foir satement.

¢ Okay. Andyou w3tified eatlee in your depositinn
that you recerved films a week or wo ago thet in Tect are cived
in yous July 13, 2010 report. If you teok on Page 2 of thar
July 2010 report -

A Okey.

Q - the first line reads, "Imaging and work up which !
hove personalty reviewed the images.”

A  OUkay.

0  Now, did you review those images when preparing this
July 2010 repont?

A Yes
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a specific record.

Q Are you sware of any complaint thet Mr. Simao made 1o
any medical provider indicating that he had lefl shoulder or
neck pain priot yo Apnil 15th, 20057

A Notpfthand.

Q Do you feel that if's appropriate for 8 patient to
follow a docior’s edvice?

A Well, thal's what it is, i's 8 doctor's advice. It's
a recommendation, and 1 think it's imporiant for p parie 10
understand what those recommendations are and maks an infarmed
decision.

Q Are you aware of any evidence of M. Simao during the
courst of his eatmen being noncornplisn?

A Noncompliant in what way?

Q  With his doctor's advice?

A Well, you know, the dociors may recommend certain
things, and he may nol hove followed them. 1 don't know how 1o
answer that guestion.

G Well, are you awase of any instances where he was
noncompliam?

A 1don think there's evidence of him being
noncamnpliant, bul there may be recommendatiohs that he did not
follow. In your strict definition of noncompliam, it may be
noncomplient.

MR. WALL: 1 don't have any other quesiions
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Q Okay. 1 want 1o walk throngh the bases for your
opinions.

A Hey, you know whal, you look older on video.

Q  You want to see the other guy instend?

A Yesh.

Q - Al right. Do the diagnosiic flms show evidence of
neck trauma?

A No.

Q Can the MR] findings be characierized as normal given
the plaintiffs age?

A Yes.

Q  You were asked jost a few moments sgo by Mr, Walt
whether there were any degenemtive findmgs in the
MRJ's. Would if be fair to say tha! those MRI's show age
appropriate degenerstion for the plaintiff?

A  They may be age appropriste, but if you look st
subsequent flms, you're secing a more normal picture. So the
reeson why 'm saying there's no degencration is because by
definition, each film should gel worse and worse and worse or
degencruied, and the fact that you're seeing & normal appearing
MR two years afier the accident, in m1y mind, looking at the
entire thing, well, it might make s change on the first film in
terms of a degencrative appearance — it's not what you're
seeing. 11 should be consisient all through. That's why ] was

e —

e e e e

saying thet there's really no evidence of degenerstion on these

el
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Page 70
filma

Q  Well, there is & comment by the Tadiologist relmting o
34 foem hypertrophy 15 that a traumasticatly induced
candition or & product of a degeneralive process?

A Well, it's not in a treumatic condition, b you may
have 8 large or hypertrophied facet because tha, may be
genetically how thal facet siarted 1o develop. It may not be a
depeneralive process. 1 could just be a larger facet.

Q Dxay. Aie there any findings in eny of the MRTs or
CT scans o X-rays that, 10 8 medical probabikity, result only
from a single trmumaiic event ke a car Becident?

A No

Q In yow medical npinion, would plaintifT's complains
to his provider be consisten! with raunatic injury to the
cervical spine?

A HNo

Q Now, you commented a few times in today's deposition
abman yom work a1 the eme gency room 81 UCLA. Do they have &
Level 1 trauma center there?

A Yes

G Do you work in that aums cemer?

A I'mnol in the veume cemer, b Pve been asked 10
evaluate patients who come through the raumna eenter, and 1 have
on oocasion boen asked (o evalusie 8 patient whe's in the tawms
room ot the ER

16:09:3%
16:09:59
16:10:02
16:310:04
16:10:08
16:10:D9
16:10:13
16:10:17
16:10:22 9
16:10;29%10
16:10:3011
16:10:37172
16:10:4113
16:10:4114
16:10:44195
16:10:4816
16:10:45117
16:10:5618
16:10:5915
16:11:0220
16:11:06121
16:11:1022

16:11:1724
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Page 72
BY MR. STEPHENS:

Q Okay. Let me jus) get through & couple of mere poims
What time is it ight now?

A It's 4:10. We could probably sucker through enother
couple of minutes.

Q Oksy. Then TH move fast. Did the neck injections
reveal raumalic injury?

A No, nal al all.

Q Did the neck injections reves) 8 cause of the symproms?

A No

Q Is there a concemn in the medical field sbowt 8 surgeon
doing neck imjections and making surgical decisions on the
injections?

A 1don't knaw il it's in the medical - well, | don'
know now 10 answer this guestion. 1 just think thet 11's
definitely 8 concern when you're performing injections to find »
result when you're going 10 be doing swpery on thal result

Q s it medically probable that the plaimifys
pre-existing migraines were aggravaied by the actden?

A 1donh think so. The evidence docsn't seem 10 show
that. [ think it's just his pre—caisting migraines There's o
normel MRY. There's no evidence of a CT scan showing any
trauma, There was maybe & little bruising - or I'm somy - a
litde pain in the back of his occiput. but there does not

16:11;2225  appear to be a laceration or a conta coup injury, 56 | don’y
Page 71 Page 73

16:08:20 1 Q Okay. Where, other than UCLA, have you worked in a 16:131:2% 1 see how the migraines would heve beerns warsened by the acrident.
16:08:29 2 trawme center? 16:11:31 2 Q Oksy. Next, inke the vehicle photes aut of the
14:08:26 3 A lchns Hopkins and the U.5. military as en officer a1 16:11:35 3 equatipn altegether, does it change your opimion in any way
16:08:30 4 the Army, U.S. Army. 16:11:39 4 about the plaintifl's condilion?
16:00:33 5 Q Did you treal wzumatically induced neck injusies in 16:11:40 5 A No, uh-uh.
16:08:40 6 the trauwma centers where you've worked? 16:12:43 6 Q Allright. Now, next, you were asked questions about
16:0B:42 7 A Yeah 1was stationed ot the M.A.S.H during the Irez 16:11:47 7 the discogram, and the plaintiffs average report of pain was
16:08:49¢ B - I'm somy -- not the Irag. I'm glad I'm nel there — in the 16:11:55 B seven ol ien, yet a1 the discogram the Teproductivn was logged
16:08:52 9 Boznian conflicl in 96, | was siantioned in the forward 16:12:00 9  asoncofien. Is that concordan?
16:08;:5610 M.A S.H. component, and we had a lot of injuries that had 16:12:0110 A Well, you know, obviously, you have 10 ask the patient,
16:08:5911  occurred from traumea ranging anywhere — belicve it or not —~ 16:12:0811  "la this like your normal everyday pain?™ ] actually use the
16:09;0312  from baskerbal injuries 10 shell injurics, sa there was 5 wide 16:12:1212  word “concordant” because | want to make sure thet that's wha
16:09;0713  range of raumatic events that happened in this M.A.S.H.. 16:1251613  we'e relying on in saying tha thats your concordant and
16:09:1214 Q Okay. And in yowr cuperience treating traumalically 16:12:2014  equivocal pain. Se I'm not so congerried about the numbers, but
16:09:3715  induced cervical injuries, you've abserved or reached the 16:12:231%  its hard for me to say that ihe munbers one, three, seven, or
16:09:2016  opinions that the plaimiff's clinical presentation doesny 16:12:2716  [ive, whether of nat it's concordant. It's yeally asking them,
16:09:2417  malch 8 baums presentation? 16:12:2917  "Hey, is this like your normal pain in \erms of the patiern of
16:09:2718 A Correct. 16:12:3418  where it gocs and whese it penerates?”
16:09:2719 Q Diay 16:12:3519 Q Alrght You mentioned earlier that you prepared a
16:09:3620 A Hey, we gol 10 go. 16:12:4020  sopplemental report — 1 haven yel 5¢en it — on & Hartman
16:09:3521 Q  Okay. Just give mt one minute, Doctor. 111 go fast, 16:12:4721  repost, | belicve you said it was deted sometime in 2010,
16:09:5222 MR, STEPHENS: Coun reponter, did he leave of go 1o the 16:12:5122  There's been a more recent report. ' Will you prepare a reply 1o
16:09:5523  restroom? 16:12:5623  her mosi recent supplemental report?
16:00;5624 THE WITNESS: There's another mesting here a1 4:00, sowe | 16:12:58 24 A Are you asking me?
16:09:3925  potiogo. 16:13:002% Q lam now.
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16:13:02 1 A Yes, I'd be heppy to. 16:16:07 1 extralime.
16:13:04 2 Q And if the plaintiffs produce records additional 16:36:03 7 THE WITNESS: Nao problem
16:33:10 3 injections or any other weatment, will you prepere a seply 1o 16:16:58 3 MR STEPHENS: Mi. Coun Reponer, do you heve my
16:13:13 4 thel restment? 16:16:5F 4§ informasion?
16:13:19 % A Yes. 16:16:5%0 5 THE COURT REPORTER: Yes. ] got it off the caprion from my
16:13:14 & Q  Okay. Now, finally, the piaintiff 1estified he's been 16:16:%% & office.
16:13:22 7 referred to & hand specislist who disgnosed caspal tunnel 16:16:58 7 MR, STEPHENS: ! want 8 copy with E-trans.
16:13:26 8  syndrome, and he's been referred to a shoulder specialist. Hove | 16:18:41 € (Discussion was held off the record.)
16:133:33 ¢ you been supplied with anvy of those recosds? 16:18:4%1 8 MR. WALL: Okay. Well stiputsie 10 the docior waiving
16:13:3510 A This isthe first I've heard of il 16:18:47 30  signanure,
16:13:3811 Q Al right. Al of your opinions that you wnd 1 have 16:16:5011 MR STEPHENS: That's fine.
16:13:4212 distussed have been piven 1o 2 seasonable degree of medical 16:318:5Q12 (PlaintifTs Exhibin2,1,4,§, 6,7, and § were
16:13:4613  probabihty; correct? 16:16:5013  marked for identification by the Cenified Shonhand Repones, a
ib:13:4614 A Yo 16:38:5054  copy of which is anached hereio)
16773:4815 Q  Thank you, sis, 16:18:5015 {Whetcupan, the deposition of DAVID E. FISH, M.D.
16:13:4616 i6 concluded st 4:18 pm.)
16:13:4617 FURTHER EXAMINATION 17 (Decleration under penalty of perjury on the
16:13:4618 BY MR WALL: i following page hereol)
16:13:4%19 Q Doctor, just & follow-up. 1 need aboul 60 seconds of 19
16:13:5220  yout time. L&t me just kind of compartmentalize this. You 20
16:13:5721  believe tha the only pain that Mt. Simao suffered post-accident 2]
16:14:0322 =~ let’s even say after June or July of 2005 — is the same 2z
16:14:1023  migraines that he had before the accident? ?3
16:14:14924 A Based on the patier of that pain, 1 would say yes. 24
16:14:1925 Q And s0 there is no pain generator a1t C3-4 o7 C4-5 in 25
Page 75 Page 17
16:14:27 1 your opinion? 1
16:14:28 2 A Carrect, 2 e
16:19:28 3 Q And the auto accideni didn't even cxaggeraie or 3
16:14:36 4 extcerbate his migraine pain passed maybe rwo momths; is that 4
16:14:431 & your festimony? S
16:14:42 & A 1don't know if | would say two monlhs, but, you know, 6 1 do solemnly declare under penalty of perjwy that the
16:14:55 7 from Mey 26th, 2005, was the last fime he was seen unti) 1 foregoing is my deposition under oath; that these are the
16:15:01 B Octobet. 1 mean, that's five manths. H wouldn't be anything ] questions esked of me and my answers thereto; thal ) have read
16:1%:07 9 - you know, he didn't have any other problems al that poim 3 sume and have made the necessary corrections, sdditions, or ;
16§:115:1210  related to any headaches, 50 yeah, | don't think it caused 10 changes to my answers that | decm pecessary.
16:15:1511  amything. 11 In wilness thereaf, 1 hereby subscribe my name '
16:15:1612 Q And he dogsnY have any cervical condition that should 12 this day of 0
16:15:2013  be causing him pain? 13 -
16:15:2214 A Well, 2gain, | think we discussed that. 1mean, its s 14
316:15:2515  nonnal MR1. Theyre not sure where the pain's coming from. 15
16:15:2916  Its jusi non clear, you know. 16 DAVIDE. FISH, M.D.
16:15:3217 Q Sothe answer is there is no objective reason for him 17 \
16:15:3918  tobe having pain? 18 5
16:15:4019 A 1don' see sny objcctive evidence, The injections 19 i
16:15:4320  dont seem ta be helping hirm, and the surgery didn't help, and 20
16:15:4621  the MRI was nosmmal, 501 don'l sc¢ an objective component of 21 f'
16:15:5022  where the pain is coming from. There's no pain generator 22 t
16:15:5323  that's been determined af this point. 23
16:15:5824 Q Okay. That's all  have. 24 ‘
16:15:5%25 MR. STEPHENS: All right, Doc. Thanks for giving us the 25 :
——CTTTTT e e e e = TS T I T e e
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OF
CERTIFIED SHORTHAND REFORTER

L, the usderyigned, a Certified Sharhand Reponia
ofthe Sime of Californis do heseby cenmify.

That the forcgoing proceedings were taken before
me w1 the lime and place herein o1 fonb; tha any wimesses
in the foregoiny proceedings, prion 1o tegtifying, were phaced
under outh; thu a verhatim racorid of the processdings was made

by me wing vmchine shorthand which was thereafler wanscribed

under my direction; further, thas e forcgoing is and scoaare

Page 78

13 wransenpaon thereol
114 | funther cevyify that | am neither Bnancialty
1% inlcrested i the action nov e relstive or employee of mny
16  anomeyof any of the paries .
17 ™ W 1 is dme"subscribed my
16 name . hw\g‘l
19 O
20 Dated.
21
n Cernficac Nwnbea____ 13238,
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P
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UNIVERSITY OF CALIFORNIA, LOS ANGELES UCLA

PNERXELEY » DAVIS » IAVINE + LOS ANELES « AIVERSIOE » SAN INGCD » SANFRANCICO

9.2€00

SANTA DARDAILA » Su\MTA CRUL

DEPARTMENT OF ORTHOPAIZDIC SURGERY
Physics) Medicine nnd Rohpbilinrion

UCLA Scheat ol Madicie

1250 16" 51, ™ Flom

Tower Buiiding, eom 715

Sunta Manica, CA 9040W

OFFICE: 310.219.3¥15

FA X;3i0.319.5033
EMAIL: Ufish@nedner.uctaclu

Independent Record Review Addendum # 5

DATE OF REVIEW: February 9, 2011
RE: SIMAO, William
DATE OF INJURY: 04/15/2005

To Whom this May Concern:

1 was asked by the law offices of Rogers, Mastrangeio, Carvalho and Mitchell to review the additional
medical records and imaging of William Simac, [ was also asked to give my opinions, based on these
records, as to assessment of medica] damages caused by the accident, causation, future care needs,
necessity for treatment, and overall recommendations. Al of my opinions below are based on a
reasonable degree of medical probability.

I am currently full fime faculty member at UCLA Medical Center. My positon is Director of Phiysiatry

and Interventional Pain Management at the UCLA Spine Center. 1 am board certified in Phystatry and
Pain Management. [ have provided by CV.

RECORDS REVIEWED:

1. Kathleen Hartmann, RN, BSN, CCM, CLCP Updatied report 11/8/2010

SIMAQ, William

DATE OF REVIEW: November 25, 2010
DATE OF 1NJURY:ApI'il 15, 2005
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UNIVERSITY OF CALIFORNIA, LOS ANGELES UCLA

INKKULEY » DAVE ¢ IKVIME o LDS ANGELIR « HIVERSIDE » BAN GIEGO » SAN MMANCISCO

SANYADARLARA s SANTA CALZ

L/22€00

DEPARTMENT OF ORTHOFPALEDIC SURGERY
Physieut Mediing ind Rehabilitnti

UCLA Schoul ol Mulicine

1250 16™ S1. 7* Floor

Tower Dutlding, Room 713

Snwin Monsicw, CA 90404

OFFICE: J10.319.2415
FAX:)i0.319.505%
EMAIL: dfish@nacdnet. nela odu

IMPRESSION AND DIAGNOSES:
Related to the motor vehicle accident of April 15, 2006:
t. Non specified myofascial pain, resoived.

Urvelated to the motor vehicle accident of April 15, 2006:

Migraine headaches.

Degenerative cervical spine disease.
Left shoulder subacromial bursitis.
Myofascial pain and muscle spasm.
Mandible Extraction Deformity.
Occipital Nevralgia.

v b LB —

COMMENTARY AND MEDICAL DECISION MAKING:

I reviewed the updated LCP authored by Ms. Hartmann’s on November 8, 2010 and this report addendum
for Mr. Simao is only for evaluation purposes as there is no doctor patient relationship inplied.

Evaluation is consistent with history and previous physical examination by trealing physicians. All
records sent to me are reviewed Tor the purpose of a medical decision based upon the events of the current
pain complaints. The opinions of this report are based upon examination of Mr. Simao and/or review of
the medical records provided to me. All of my opinions have been rendered with a reasonable degree of

medical probability but are preliminary to the extent that there is relevant information that [ have not yet
had the opportunity to review,

My opinions in regards to Mr. Simao are based upen my clinical experience as an active treating
Phiysiatrist who specializes in Physiatry, Pain Medicine, and Electrodiagnostic Medicine. 1 am currently
on staff at the UCLA School of Medicine in the UCLA Spine Center and the UCLA Medical Center. 1
ain involved with resident and fellowship training of physicians at UCLA and must maintain updated and
clinically relevant evidence-based guidelines for treatment of patients that fall within the standards of

SIMAQ, William

DATE OF REVIEW: November 25, 2010
DATE CF INJURY:April 15, 2005

Page 2
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UNIVERSITY OF CALIFORNIA, LOS ANGELES UCLA

NIMKELEY » OAVIS » IRVING 4 LOS ANGULES » HIVERSII! o SAN DGO » ¥AN FRANCIECO

SANTA UARBARA » SANTA ChUZ

8.2€00

DEPARYMENT OF ORTHOPAENDIC SURGERY
Physigal Medicine and fiehobilinotian

UCLA Schop) of Medicine

1250 46" 51 7™ Floos

Towur Building, Room 714

Snuta Monien, CA 90404

OFFICIE: 310.349.3815
FAX: 3103195055
EMAN,. diish@mednel.veln.cdu
care. | would approach the patient as 1 would approach any patiest with similar pain complaints asa
treating physician. Based also upon my forensic review of the records, | made the following conclusions.

In summary, Mr. Simao was inyolved in a motor vehicle accident in which he was a restrained diriver,
struck from behind on April 15, 2005. The accident report noted moderate damage to the vehicles. Both
were driven away. Mr. Simao was the only vehicle occupant who reported injury. He complained of
headaches and neck pain. Four hours after the accident he went to the Urgent Care where he was given
conservative treatment and ruled out for significant ttauma. Mr. Simao had a significant history of
headaches with treatment consistently for four years prior to the MVA of April 15,2005, Post MVA,
Mr. Simao did not pursue any aggressive treatment options from May 2005 ta October 2005 and his care
was sporadic and related to his pre-existing headaches. His first visit of May 5, 2005 1o the Southwest
Medical Associates had complaints of headache and no neck pain. The physical examinalion revealed a
neck that had full range of motion as the assessment was a closed heed injury and no mention of neclk
symptoms or pain. 1l was not until Oclober 6, 2005 that his neck pain began to be an issue as he
camplained of shoulder pain radiating o his neck, for which he was again evaluated and underwent
radiographs which were reported as normal for the cervical spine. [t was not until December 12, 2003
that he was started on pain medications for neck pain assessed as a cervical strain and January 16, 2006 he
began therapy for his neck, which was nine months post-MVA, It was noted on a routine follow up of
May 6, 2005 that Mr. Simao was being secn only for headache complaints which was just before the CT
of the BRAIN on 5/13/05 that revealed a normal unremarkable head CT. The subsequent MR! of the

BRATN on 5/23/05 was found to be a normal unremarkable MR for age with no abnormal enhancing
lesions. - :

003278 .

The updated life care plan (LCP) authored by Kathieen Hartmann indicates that Mr. Simao will need
future medical care with a cervical spine surgery revision, therapy to accompany the surgery, and
medications for the treatment of pain in the neck regions as well as additional trigger point injections,
medial branch blocks, and/or transforaminal epidurals. She now notes that this will be required quarterly
evaluations by Dr. Seibel for a lifetime based upon his pain complaints, increasing age, and work. [t

should also be noted that Mrs. Hartmann believes that therapist describe the need for 6 visits per year for a
lifetime after fusion of the spine.

The LCP notes that & Dual King adjustable bed is needed for sleep improvement over 4 hours as
suggested by Mr. Simao and that this bed would help with assistance for mobility and independence.

The new LCP further states that a complication can cause the need for additional surgery and a dorsal
column stimulator

SIMAQ, William

DATE OF REVIEW: November 25,2010
DATE OF INJURY: April 15, 2005
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UNIVERSITY OF CALIFORNIA, LOS ANGELES UCLA

DERKELDY » DAVIS » IRYINE v 105 AMCELLY « RIVERSIDN » SAN DIRUO » AN FRANCIZCO SANTA BAMUARA » TANTACRUL

DEPARTMENY OF ORTHOPAEDIC SURGERY
Phiysichl Medicine nnd Rehnbilitation

UCLA 3chag) of Medicine

¥250 16* 5. 7 Floor

Tower Building, Moom 713

Snala Monicn, CA 90404

CFFICE: 310319.3813
FAX: 310.319.50385
EMAN- Uhsh{ilrmedncy veineda

As for the Lotals of costs when compared to her previous LCP the following is noted:

Projected evaluations is now § 0.00

Future Medical Care Routine has been increased from $9,669.00 10 $31,175.00
This is due to the quarterly visits with pain management, Dr. Setbel for a lifetime.

Future Surgical Care $249,677.00 10 $427,560.00

This is due to a change in the trigger point, epidural and selective nerve root block injections from

2 in a lifetime to annual injection for 31 years of all three procedures. The visits to Dr. Seibel have been
dramatically increased yearly.

Projected Modalities increased from $4,200.00 to $15,660.00
This is due to the PT visits being done annually instead of cvery other year need.

Diagnostic and Laboratory needs increased from $12,096.00 to $18,565.00
Medication and Supply needs decreased from $96,068.00 to $6,754.00

A total LCP amount of $338,620 to $389,899 increased lo projected $301,267 10 $513,027

SUMMARY OF NEW LCP AND OPINJONS:

SIMAQ, William DATE OF REVIEW: Novembey 25,2010
DATE OF INJURY:April 15, 2005 Page 4
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UNIVERSITY OF CALIFORNIA, LOS ANGELES UCLA

WHRELLEY o DAVIS o (RVE « LOE ANGILTE o WIVERSID® » SAN QIRGQ » AN FRANCIZCO JANTA BARBARA » 3 ANTA CHUZ

082€00

DEPARTMENT OF ORYHOPALZDIC SURGERY
Physieal Medicine and Rehabilitation

UCLA $chodi of Modiciin

1250 16* 51 ™ Floor

Tower Building, Room 713

Sanwn Monica, CA 90404

OFFICE: 1103193813
FAX: 110.31%.5033
EMAIL: diish@@neductucivedu

Based upon the new records and my previous opinions, the following are my opinions for Mr. Simao:

1. Mr. Simao had a significant history of headaches with treatment prior to the MV A of April 15, 2005.
He had issues with headaches consistently for four years before the MVA in question. Post MV A, Mt
Simao did nat pursue any aggressive ireatment options from May 2005 ¢ October 2005 for his neck and
his care was sporadic and related to his pre-existing headaches. It was not until October 6, 2005 that his
neck pain was advised 10 his health care providers and he did not start PT until January 16, 2006 that he
began therapy for his neck, nine months post-MVA. The PT note at that initial visit indicated that his
neck pain had been present for over six months and began after an MV A in April 2005. Furthermore, the
Southwest Medical Associates progress note of December 21, 2005 indicated that his neck pain was
worsening from two weeks prior or the beginning of December 2005. The LCP again has a discussion of
surgery to the cervical spine but the symptoms of the cervical spine is clearly not related to the MV A of
4/15/05 as they bepan seven months to nine months afier. I continue to disagree with the spinal
injections, discograms, cervical spine surgical intervention, medications, home furnishings, and routine
treatinent. The treatment for the cervical spine after 5/6/2005 is not related to the MVA. The examination
at SWMA had no pain in the neck with FULL RANGE OF MOTICON on October 6, 2005 and therefore

would be in medical probability 2 normal neck examination as the pain in the neck would be a referral
pain from his chronic migraine headaches.

2. Mrs, Hartmann again did not comment on the updated LCP that since the surgery to the cervical spine
did not help his pain that the surgery was not a reasonable treatment for his cervical spine. She and Dr,
Seibel have failed to realize and acknowledge that Mr. Simao has chronic headaches and the cervical
spine surgery was not indicated for this diegnosis. Mrs. Hartmann has now indicated that even after
surgery to the cervical spine, annual spine injections would be required and has increased the costin her
LCP erroneously. There is no evidence based medicine that would indicate the necessity and indications
for yearly injections after surgery. Not only would this imply that the surgery did not work for the
problem, but places undue risk to Mr. Simao for complications. Since Mr. Simao continues to complain
of pain in his neck, shaulder, and head after both spine surgeries, it is with medical probability, the
symptoms are not due to the April 15, 2005 MVA, but due to his chronic headaches. Treatment to the
cervical spine is unrelated to the MV A, thus the LCP should not include such treatment.

3. The new LCP has indicated that Mr. Simao would need a life time of pain management with Dr. Seibel
which i5 not related to the MV A, but would be related to his chronic headache condition. Any treatment to
Mr. Simao ofter May 16, 2005 would be related to the pre-existing headaches and not to the MV A,
Therefore any pain management that is being done in the LCP has no merritt for the cervical spine pain,

but would be related lo a pre-existing headache condition. The increase in future medical care routine is
not reasonable, necessary, or related to the MY A of April 15, 2003,

SIMAQ, William

DATE OF REVIEW: November 25,2010
DATE QF INJURY:April 15,2005
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4. Mrs. Hartmann has indicated in the LCP that BOTH cervical cpidurals (E51) and seleclive nerve rool
blocks (SNRB) would be nceded. What Mrs. Harumann fails to realize is that these injections are exactly
the same procedure and therefore would not be a separate entry or procedure. The difference beiween the
SNRB and ES! is the placement of the needle focation which is still in proximity to the neuroforamen of
the cervical spine. Performance of both injections would not only be duplication, but unreasonable and
unnecessary when treating cervical radiculopathy. The LCP should not include both of these procedures

and would be used in this LCP only to increase value to the overall numbers and not have any medical
merritt for use with treatment of any patient.

5, The projecied modalities section has been quadrupled from $4,200.00 to $15,660.00 due to the PT
visits being done annually instead of every other year in the original LCP. The use of this much PT each
year is nol only unrealistic and medically unreasonable, it would be considered medical fraud. PT is
reserved for treatment of an ncute process with defined goals. Using PT for a chronic condition not only
defeats the purpose of spine surgery to cure the pain, but is unnecessary for treatment when a patient
reaches a rnaximal medical status. The LCP indicating a lifetime of annual PT is done only to increase
the value of the LCP and not with any reasen for standard medical treatment.

6. There is no cervical spine source for Mr. Siri1ao’s migrainc headaches. He had a previous history of
migraine headaches and & previous MVA. The cervicel MRI in 2006 was reported to demonstrate C3-4
and C4-$ disc protrusions and other degenerative changes without compression effects on the C4 or C5
nerve roots. Two years later on 4/30/2008 the actual images that | reviewed were not significantly
changed and show no pathology that can explain his complaints. There would be no reason to perform
any more imaging as it relates 10 the MV A, nor is there a reason 1o perform a discogram between the first
and second surgery. The LCP has indicated in the Diagnostic and Laboratory Needs thet $15,077.00 is
needed for a discogram to prepare for the second surgery efter the first done on 03/25/09 by Dr. McNuity.
1 would not consider the first discogram done to be reasonable based upon the MVA and therefore any

additional discograms or revision surgery to the cervical spine would be unnecessary based upon the April
15,2005 MVA.

7. For home furnishings, Mrs. Hartmann has indicated that Mr. Simao requires a Dual King Adjustable
Bed to help with change in position and comfort, independence in mobility transfecs and safety. By this
standard, every cervical spine surgery patient would need a Dual King Adjustable Bed and obviously this
is not the norm or even considered a reasonable request, Mr. Simao, based upon the video Surveillance
demonstrates that any injury from the MVA on April 15, 2005 recovered as there were no deficits of
function ot restrictions or limitations that can be seen three years after the MVA. On the video, Mr. Simao
did not display any range of motion limitations, lifting precautions, or functional deflcits consistent with 2

SIMAQ, William

DATE OF REVIEW: November 25, 2010
DATE OF INJURY:April 13, 2005

Page 6

1003281

003281



003282

UNIVERSITY OF CALIFORNIA, LOS ANGELES UCLA

DERKUELEY + DAVIS + JRVINE ¢ LOS ANGRLUEY » RIVERSIDE « SAM DIEGO = SAM FRANCISCO

28¢€00

DEPARTMENT OF ORTHOPAEDIC SURGERY
Physicnt Medicine ang Reknbiliintion

UCLA Schaol of Meditine

1250 |16* 81, 7 Floor

Towei Bailding, Room 715

Swwm Manicn, CA 90404

OFFICE: 310.319.3815
FAX: 3103095055
EMAIL: oNish{E@mednetuchicdu

cervical spine problem that required any interventions or surgery. The LCP that continues to include a
shower bench, hand held shower, front wheeled walker, cervical collar, and Dual King adjustable bed is
unnecessary and unrelated to the MVA. Mr. Simao is obviously independent and safe so that he does nol
require an adjustable bed. The addition of this home furmshmg is done merely to increase the value of the
LCP and not medically relevant based on the facts.

8. The updated LCP has decreased accurately the need for Fiorinal with codine as this is treatment for
chronic headaches which is what Mr. Simao is currently being treated for with pain management. The
£90,000.00 projected cost for this medication was appropriately removed from the medication lists, but
given that the Mrs. Hartmann and Dr. Seibel have failed to appropriately diaghose Mr. Simao’s true pain
complaints of chironic headache, this accurate omission is an indication that the headaches are the source
of Mr. Simao’s treatment needs and has nothing to do with the cervical spine.

9. Assuming the MVA caused a strain injury, the treatment before May 6, 2005 would be related to the
MYV A, but any treatment afier this date would not be related to the MYA. Given the history of a previous
MVA, his job description of a manual laborer, the reported delay in onset of pain, 2 previous history of
migraine headaches, the MRI showing no traumatic pathology, and his lack of response to cervical spine
surgety, any necessary treatment in relation to the MV A ended on May 6, 2005. All new and updated
LCP refercnces to future medical care would be unnecessary based upon the MV A, There is no indication

that based upon the MV A, a dorsal column stimulator, cervical degenerative arthritis, and need for
revision surgery to the cervical spine is necessary.

10. 1t is important to note that 1 have not seen any medical records from medical doctors for treatment that
is included in her life care plan, such as hardware removal or adjacent segment disease.

David E. Fish, MD, MPH

Chielf, Division of Interventional Pain Physiatry

Associate Professor, UCLA Department of Orthopaedic Surgery
Physical Medicine and Rehabilitation, UCLA Spine Center

Electrodiagnostic Medicine, Pain Medicine
David Geffen School of Medicine at UCLA

SIMAQ, William

DATE OF REVIEW: November 25, 2010
DATE OF INJURY:April 15, 2005
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Attorneys for Plaintiffs

DISTRICT COURT
CLLARK COUNTY, NEVADA

WILLIAM JAY SIMAO, individually and | CASE NO.: A539455
CHERYL ANN SIMAOQO, individually, and as | DEPT.NO.; X
husband and wife,

Plaintiffs,
PLAINTIFFS’ SECOND

v. SUPPLEMENT TO THEIR
CONFIDENTIAL TRIAL BRIEF TO
JENNY RISH; JAMES RISH; LINDA RISH; | PERMIT DR. GROVER TO TESTIFY
DOES 1 through V; and ROE CORPORATIONS 1 | WITH REGARD TO ALL ISSUES

through V, inclusive, RAISED DURING HIS DEPOSITION

Defendants.

This Trial Brief is served pursuant to Eighth Judicial District Court Rule 7.27 which

specifically states:
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Unless otherwise ordered by the court, an attorney may elect 1o
submit to the court in any civil case, a trial memorandum of points
and authorities prior 10 the commencemem of irial by delivering
one unfiled copy to the count, without serving opposing counsel or
filing the same, provided that the original trial memorandum of
points and authorities must be filed and a copy must be served
upon opposing counsel at or before the close of trial.
L
ARGUMENT

A, Although Dr. Grover Was Named as an Expert, He Must Be Permitted To
Testify Regarding AN of the Issues that Were Raised During His deposition.

Jaswinder S. Grover, M.D,, is an Orthopedic Spine Surgeon and one of Plaintiff, William
Simao’s, treating physicians. As a treating physician, Dr. Grover's testimony would normally
be limited to his medical records and treatment together with any medical records gnd treatment
of other physicians in which Dr. Grover relied on or utilized in providing treatment of Mr|
Simao. The reason for this is that treating physicians typically do not review the entirety ofl
Plaintiff's medical treatment. However, due to a bizarre move made by defense counsel during
the discovery of this case, Dr. Grover’s testimony must no longer be constrained 10 his own
medical records and treatment.

On April 16, 2009, Dr. Grover was deposed by Stephen Rogers, Esq. (Se¢ Deposition of
Dr. Grover, Exhibit *1”). The deposition transcript of Dr. Grover’s deposition is comprised of
fifty-two (52) pages. (See /d.). Of these fifty-iwo (52) pages, Mr. Rogers spends the first seven|
{7) pages going over Dr. Grover’s background, and approximately thirty (30) pages questioning
Dr. Grover regarding the medical treatment that he provided 10 William Simao.' {See Id).

However, in a bizarre tumn of events, defense counsel spent the remainder of the

deposition questioning Dr. Grover about the opinions of Dr. Fish (defendant’s medical expert).

' Importantly, at page S, lines 22-25 thru 6, line 1-5, Dr. Grover testified that he was not an expert in this case but
was simply a treating physician. (Exhibit “ 1™}

2.
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Specifically, half was through his deposition, Dr. Grover was given and asked to read Dr. Fish'g
Expert Medical Report. (Expert Report of Dr. Fish, Exhibit “2”). Dr. Fish®s report not only
contained his opinions, but also contained a medical records review, summarizing all of
Plaintiff's medical treatment. In other words, this report comained medical records and

information that Dr. Grover had never seen before.

Afier reading Dr. Fish’s report, Mr. Rogers exiensively questioned Dr. Grover regarding
the opinions contained therein. By doing so, Defense counsel transcended Dr. Grover from a
treating physician to a medical expert. Under the unique circumstances that occurred during Drj
Grover’s depasition, Dr. Grover must now be permitted to offer a full and complete opinion
regarding Dr. Fish’s expert report. Simply pui, when Defense counsel asked Dr. Grover to
interpret Dr. Fish’s DME repont, including all of the medical records summarized therein, Dr.
Grover shed the limitations of his own medical records and treatment.’ (See Exhibit *1,” at
37:6-51:13).

Certainly, the defense intends lo cross-examine Dr. Grover at trial regarding the opinions
set forth in his deposition. It would be patently unfair o Plaintiff, however, to allow the defense
to question Dr. Grover regarding Dr. Fish’s, or any of Defendant’s experts’ opinions, unless on|
direct examination Dr. Grover is permitied to testify regarding the same material relied upon by
Dr. Fish.

In opposition, the defense wili likely argue that Dr. Grover is simply a treating physician|
and not a retained medical expent, and as such should not be able to expand his testimony in
areas outside of the medical treatment that he provided. Moreover, they may argue that they are

being unfairly surprised at trial by the expanded opinions of Dr. Grover.> However, it would be

* Dr. Grover must be permitted 10 testify regarding each piece of information relied upon by Dr. Fish when Dr. Fish
authored his repon.

* Any anticipated argument made by the defense concerning surprise is unfounded since Defendant is well aware
and has been on notice since Dr. Grover’s deposition in April 2009, that Dr. Grover will be ofTering testimony at

-3
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improper to limit Dr. Grover to his slatus as a treating physician afler the defense invited. and
elicited critiques and opinions of him regarding Dr. Fish's report. This would, in essence. allow
the defense to “have their cakc'and eat it 100.” chh a scenario would create substantial prejudice
against Plaintiffs and preclude William fr(;m introducing to the jury the full breadth of the
medical evidence that supports his claims for damages. In the interest of fair play, Dr. Grover
must be allowed 10 testify regarding the same information relied upon by Dr. Fish, lest Dr.
Grover’s opinions are incomplete and the information shared with the jury lacking.

Accordingly, Plaintiffs request that Dr. Grover be permitted upon direct examination to
testify fully and completely regarding the opinions set forth by Dr. Fish, including being allowed

1o testify regarding the same information reviewed and relied upon by Dr. Fish in the formulation

of his opinions,

DATED this 24™ day of March, 2011.

MAINOR EGLE

Nevad4d Bar No, 3402

1D T. WALL, ESQ.
Nevada Bar No. 2805
ROBERT M., ADAMS, ESQ.
Nevada Bar No. 6551
MAINOR EGLET
400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101
Attorneys for Plaintiff

miat regarding Dr. Fish's opinions,

003287

003287



88¢2€00

EXHIBIT “1”

003288

003288

003288




682€00

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

DISTRICT COURT
CLARK COUNTY, NEVADA

* & A 2 »
WILLIAM JAY SIMAO, '
individually, and CHERYL
ANN SIMAQ, individually,

Case No. AS539455
and as husband and wife,

Dept. No. X
Plaintiffs, ,
COPY
JENNY RISH; JAMES RISH;
LINDA RISH; DOES 1 through

V; and ROE CORPORATIONS 1
through V, inclusive,

Defendants.

— Tt ot e Yt B ot sl N mal Tl e e S e e

DEPOSITION OF JASWINDER S, GROVER, M.D.

Taken on Thursday, April 16, 2009
At 6:05 P.M,

At Nevada Spine Clinic
7140 Smcke Ranch Road
Las Vegas, Nevada

Reported by: CAMEO KAYSER, RPR, CCR No. 569
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ARPPEARANCES:

For the Plaintiffs:

JOBEH E. PALERMO, ESQ,.
Aaron & Paternoster, Ltd.
2300 West Sahara Avenue
Suite 650

lLas Vegas, Nevada 89102

For the Defendants:
STEPHEN H. ROGERS, ESQ.

Rogers, Mastrangelg, Carvalho & Mitchel)

300 South Fourth Street
Suite 710

Las Vegas, Nevada 89101

|+
1
o
I
| »¢

WITNESS
JASWINDER S. GROVER, M.D.
EXAMINATION BY MR. ROGERS

EXAMINATION BY MR. PALERMO

E X B I B I T S
EXHIBITS
Exh. A Curriculum Vitae
Exh. B Medical Testimony History
Exh. C Medical Records

**Exhibits B and € to be provided by Dr.

PAGE

4

Grovaxr *++
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{Thereupon, Rule 30(b)(49) was waived
prior to the commencement of the
deposition proceedings.)
Thereupon ==
JASWINDER S. GROVER, M.D.
was c¢alled as a witness by the Defendants, and

having been first duly sworn, testified as follows:

EXAMINATION
BY MR. ROGERS:
Q. Would you state your name, please.
A. Jaswinder Grover.
Q. Let's start with some of the normal

admonitions. You know, of course, having been

deposed before, that the oath that you just took is

the same cath you would take in court. It carries

with it the obligation to tell the truth and

penalties if you do not?
A. That is correcrt.
Q. Do you have a copy of your Cv?
A. 1 do, vyes,
0. We will attach that as A. Do you have a
testimony history with you?
A, Not with me, but my medical assistant can

get that for you.

Q. We will attach that as B, and your file

CAMEO KAYSER & ASSOCIATES - [702) 655-5092
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is in front of you?
A. Yes.
Q.. We will attach that as C.
(Defendants’ Exhibit A was
marked for identification.)
{Defendants' Exhibits B and C
were identified for the record.)

BY MR. ROGERS:

0. let's go over some of the broad strokes.

Are you board certified?

A, Yes.
Q. And in what field?
A. Orthopedic surgery, and 1'm also reboard

certified in orthopedic surgery having been board
certified for originally approximately ten years.

Q. Are you fellowship trained?

A. Yes. 1'm fellowship trained in spinal
cord injury and spinal reconstructive surgery.

0. What did you do to prepare for this
depositian?

A. Well, 1 took a peek at the chart before 1
came into the room today to refresh my memory as to

Mr. Simao.

Q. Have you reviewed any records other than

those contained in your chart?

CAMEO KAYSER & ASSOCIATES - {702} 655-5082
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A. No,

Q. Does your chart contain records from

other providers?

A. 1 believe it does have some records that

1 noticed from Nevada Orthopedic Center &
Spine Center, Dr. McNulty.
Q. Any others?

A. 1 see here a note from the University

Medical Center.

Q. McNulty did an epidural there?

A. Siena Adult Medicine, Southwest Medical
Associates. There were some studies that were done

there. I think the date of these studies is

October 2007, and I think that is about it,.

Q. And is Dr. Rosler your partner?

A Yes, he is.

Q. And do you have records from him as well?
A. 1 do, I have his notes, yes,

Q. You did not meet with any attorneys to

prepare for this deposition?

A No, 1 did not.
Q. Will you be an expert in this case?
A. If I1'm asked to be an expert, 1 would

consider that. I was the treating physician forx

Mr. Simao, so at this point, I would classify myself

CAMEO KAYSER & ASSOCIATES - (702) 655-5092
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a5 a treating physician.

Q. You have not been asked then by
Mr. Simao’'s counsel to serve as an expert at the
trial?

A. That is correct.

Q. How many times have you been deposed in

the capacity of a treating provider for a personal

injury claim?
A. Many hundreds of times.

Q. What percentage of your practice involves

patients who are making personal injury claims?

A. Our practice is a fairly diverse practice
where we take care of mostly patients that are Jjust

having general degenerative or neuropathic problens,
but in the nature of taking care of spinal
disorders, there are many patients who are injured
in a8 motor vehicle ceollision or a workers' comp type
of a situation.

I would say the personal injury claims of

patients that we have probably represents 20 perxrcent

of ocur practice.

Q. Have you represented patients involved in
personal injury claims who were represented by

Mr. Simao's counsel.

A. Who is Mr. Simao's counsel.

003294
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MR. PALERMO: BAaron & Paternoster.
THE WITNESS: Yes, 1 have.
BY MR. ROGERS:

Q. How many?

A. Gosh, 1 don't know how many. You know,
we have a very large practice, and 1 cannot Lell vyou
how many. 1 would say occasiohally.

Q. Give me an estimate then. 1Is it Y00 all
told? Something less than that?

A. 1 do not know, 1 have been in practice
for 1% years. We see many, many patients here. 1
would say I have been in the clinic two days a week
seeing patients. I might see an Raron & Paternoster
client, patient, so to speak, once every two o1
three weeks. Maybe once a month. Maybe twice in
one week, but it is not -- we see patients, you
know, that are represented with all kXinds of
attorneys in this community if they are invelved in

a personal injury case.

Q. Who referred Mr. Simao to your office?
A. ] do not have -- let me see who referred
him. 1'm not certain whgo referred him. It does not

have anything filled out in the referral section.
Usually we make a nete of who referred the patient,

but we do not have that information in this

CAMEO KAYSER & ASSOCIATES - (702) 655-5092
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particular case.

Q. Was your treatment done on a lien?

A. I'm not sure if the treatment was done on
3 lien or not. Usually when 1 answer that question
I'm not right. We have a policy here that patients
are advised that we would like to bill their health
insurance, unless they specifically direct us not to
bill their health insuvrance. 1 am loocking here. He
does have a lien signed in the chart, so 1 see that
we probably have a lien as a precaution as a source
of payment and I alsc see here that he is a member

of HPN, Health Plan of Nevada, 1 can tell you that

we're not providers for Health Plan of Revada. It
is an HMO product. So it is possible that he is

being treated on a lien, but that information can be

confirmed gquite easily by checking with Danette

in
cur billing department.
Q. Can you spell her name?
A. D—a-n-e-t-é—e.
Q. What is Danette's last name?
A. Gosh, 1 do not know. But she can guite

easily provide that information as to the insurance

source of the patient.

Q. When was the last time you spoke with the

plaintiff, Mr. Simao?

CAMEOC KAYSER & ASSOCIATES - [702) 655-5092
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A. My notes reflect that the last time I saw

him was September 2nd, 2008.

Q. ¥ou have not spoken with him since?
A. No.
Q. When was the first time you saw him?

A. 1 saw him on March 2Bth, 2008.

Q. And you took a history from him at that

time?
A. 1 did, yes.
Q.- What history did he give you?
A. He gave me a history. His chief

complaint was neck pain, left parascapular pain, and

lower back discomfort, and he presented at that time

as a 44-year old gentleman who stated that about two

or three years prior to seeing me had been involved

in a rear~end type motor vehicle collision. He

stated that he hit the back of his head on the metal

cage of his vehicle, And since then had been

suffering from pain in the back of his head, left

parascapular area, meaning the area around the left

shoulder blade or scapula, and the area between the

shoculder hlades.
Occasionally pain radiating into the left
arm, and he advised me that he had been treated to

that point through physical therapy, some medical

CAMEO KAYSER & ASSOCIATES - (702) 655-5092
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10

management, some injections, and he had seen

Dr. McNulty, who he stated had recommended surgery

far him, and he was reporting an intensity of pain
and discomfort occasionally after a ten out of ten,
but essentially at a level of three out of ten on an
ongoing basis, and he described aching penetrati ng,
occasionally an unbearable symptomatology.

Q. Did he describe the car accident with any

more detail than what you have just testified about?

A. KRe may have, but 1 do not have any
recollection of it, other than what is documented in
my notes.

Q. Well, after reading your notes, does it
refresh your recollection at all as toc what he told

you about the force of this impact?

A. No.

Q. Is it fair to say you do not know

anything about this car accident other than what the .

plaintiff{ told you?
A, That is correct.

Q. Did he tell you whether he lost

consciousness?

A, Ro. All 1 can tell you is what is in the

records, and 1 have no record of whether he did or

did neot leose consciousness.

CAMEO KAYSER & ASSOCIATES - (702) 655-5092

003298

- 003298

003298



662€00

LEURE S

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

11
Q. Did he tell you whether he had any cuts
or bumps or bruises?
A. Mo. I can only recall what is noted in
my notes, and as you can read just as well as 1 can,

it does not make any reference to whether he diad or

" not did have any of those type of things.

Q. Did he tell you about any car accidents

that he had before April 20057

A. Ne. 1 do not have any reference to any
previous injuries or car accidents or whatnot. He
did deny any previous history of symptoms around the
neck, shoulder blade area, and the left arm prior to
that event.

Q. Did he tell you about any other symptoms
that he had before April 20057

A. No.

Q. Did he tell you about any car accidents
he was involved in after April 20057

A. No.

Q. Did he tell you about any aggravations of

injury that he had after April of 20052

A. No.

Q. At the time that he saw you was the

plaintiff disabled?

MR. PALERMO: Which time? He may have

CAMEQ KAYS3ER & ASSOCIATES - (702) 655-5092
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12

seen him more than once. I will issue an object ion

as to vague and ambiguous as to the time frame.

BY MR. ROGERS:

Q. We are talking about that initial visit

in March of 2008.

A, Well, what do you mean by disabled?

Specifically, what would you like me to comment upon

by his level of activities or his abilities in my

opinion?

Q. Let's start with was he unable to work

when he came to see you in March of 20087

A. It depends on the type cof work that he
would be doing. 1 certainly felt that he was able
to walk, move around, he was complaining of pain in

his neck, left shoulder blade area, and he felt that

at times it was guite significant, and unbearable to

him, but he was able to talk, walk, speak, move his

arms and legs. He could certainly work in some

capacity in all likelihood.

0. I don't mean in a generic sense. 1 mean,
was this patient vnable to do his work?
A. I do not know. I don't know what work he

was doing. I do not have a reference to that in the

chart.

Q. He was a carpet cleaner.
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A. it would be unlikely that 1 would return

him back to carpet cleaning. Depending on what
work requirements specifically were, but it sounds
to me like 2 relatively physically endearing jeb,
and I think that would potentially aggravate his
neck.

1f he wanted to return to work, 1 would
not tell him necessarily not to, but I would
certainly probably have advised him to not perform
strenuous activities that resulted in prolonged
posturing ox strain on his neck or his back, but,

you know, he could work in some capacity.

the

He could

probably perform a clerical position or office space

type position that was not physically demanding.

Q. Did you ever ask him about whether he was

working when he was treating with you?

A. My notes reflect that he was married.
was apparently the owner and manager of a cleaning
company. 1 don't have anything to the effect of
whether or not he was working or able to work.

0. Well, were his complaints to you
inconsistent with his work as a carpet cleaner?

MR. PALERMO: Objection. Vague as to

form. Ambiguous.

BY MR. ROGERS:

He
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Q. Go ahead.
A. Can you ask me specifically or maybe you
can rephrase it, so I can answer it?
Q. Mr. Simao comes to you and he says, These

are my problems. This is my level of pain. Were

his presenting complaints inconsistent with working

as a carpet cleaner? Not just clerical work, but

actual labor?
MR. PALERMO: Same objection. RAlso

misstating.

THE WITNESS: I'm not sure what you are

trying to ask me, but being he had symptoms of neck

pain and shoulder blade pain and arm pain.

BY MR. ROGERS:

Q. Well, you testified earlier that you, 1

believe you said you would have given him a work

release, and that his conditicon was consistent or

compatible with clerical work, but probably not

labor?

R. No, 1 did not say 1 would give him a

work release. 1 answered your question that yow

asked me broadly was disabled.

Q. Okay.

A. And 1 believe I stated that I would

probably preclude him or advise him not to perform
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any strenuous activities that resulted in
sprain/strain or stress around his neck, but that
if he wanted to work and felt that he could, 1 would

tell him not to Wwork because we routinely encour age
our patients to try to remain as active as possible

as long as it is not unreasonable to do so, and 1

would not have thought it was unreasonable in this
case. But if he told me that his pain was really

aggravated and worsened by those type of activities

1 would probably advise him not to do it.
Q. pPid he ever tell you that?
A. Wwell, 1 can only tell you what is in <the

notes. 1 do not see anything in the notes stating

that.

Q. Now, can the symptoms that the plaiptiff

complained of result from something other than

trauma?
A. Yes, they can.
Q. You said you reviewed some records from

Southwest Medical. How far back in time do those

records go?

A. Well, I just noticed these records here.

I'm looking here. There are some records in the
chart dating back to a note from October 5th, 2007,

Southwest Medical 'Associates from a physician

003303
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assistant, his assessment is, History of migraine
headaches, cervical radiculopathy pending cervical
spine surgery with Dr. McRulty., 1 think they are
all around that time of October of 2007 from
Scuthwest Medical Associates.
Q. Now, that is roughly two and a half wears

after this car accident. You have not seen any of

tﬁe records in the two and a half years immediately
following this car accident?

A. That is correct.

Q. Let's shift gears to your physical exam.
What did you find?

A. When 1 examined him, he was demonstrating
tenderness to palpations above the left parascapular
area, discomfort with left cervical rotation as
compared to right, was independently ambulatory
otherwise without orthotics or assistive devices.

He had no evidence of gross spinal deformity.

He was neurclogically otherwise focally
intact without evidence of any focal neurologic
deficit and his reflexes were otherwise symmetric.
He did not have a positive Spurling sign on the left
whereby upon lateral bending and rotation of his
neck, we were able to reproduce pain in the neck and

the shoulder blade area, possibly the arm and also
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reproduction of pain, left-sided shoulder blade pain
in the back of the head upon active compression of
his head. Those were the pertinent findings.

Q. Did you do any orthopedic tests other
than the axial compression and Spurling's?
A. Not specifically that I can recall or see

evidence of in the notes.

Q. What about his range of motion?

A. J don't have his range of motion
documented here as to the degrees of range of motion
that he had, 1 simply have a note that he had
discomfort upon left cervical rotation as comparxed
to the right.

Q. Was there any indication of ligament
injury in the cervical spine?

A. Clinically or based on my evaluation of
his imaging studies?

Q. Let's start with your physical exam. We
will get into the radiclogy studies,

A. Well, ne. T do not think 1 could state
that clinically he had a ligamental injury simply by
looking at it and examining it. That is not
necessarily possible to do that, as far as I'm

aware,

0. Did you perform Waddell®’s signs?
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A. Ne, 1 did not.

Q. Why not?

A. We do not routinely document the

Waddell's signs, but if a patient demonstrates sort
9

of a presentation that is perhaps nonorganic or if a

patient appears to me to be embellishing his

symptoms, then 1 think we would perhaps perform

Waddell's signs, but this is5 not a forensic medical

exam where we are examining medical patients. In

that sense, we are evaluating and treating patients

who have complaints.
Q. Did you review any films?
A. Yes, 1 did.
Q. What films?

A. 1 looked at an MRI scan of the cervical

s5pine dated September 2007.

Q. Is that the only cervical spine film

that you saw?

A. At that time, 1 believe so,.

Q. Did you see any films of any other body
part?

A, No.

Q. Well, what did you see in the

September 2007 film?

A. My notes reflect that I felt that this
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was a marginal quality study or not a good guality

study, let's say, And 1 did not see a clear

cervical disc herniation, but 1 did see a suggestian

of that facet tropism in the proximal segments of

c3-4 and C4-5.

0. Do you knnw Dr. Arita from

Sout hwest Medical?

A. No.

Q. He is a pain management physician that

br. McNulty referred the plaintiff te. We deposed

him a little while ago and, in his opinion, the

plaintiff had facet hypertrophy in the cervical
spine. Do you agree with that opinion?
A. 1 think he had some facet anomalies. He

may very well have had some facet hypertrophy. He

had some facet problems at C3-4 and C4-5, as far as

my notes reflect. Included with that may have keen

some hypertrophy, but I'm not completely sure.

Q. At C3-4 --
A. And C4-5.
Q. Did you review reports of radiology

studies done other than the September 2007 MRI?

A, My records reflect that on that last

date. That is all 1 looked at.

0. Now, there was a cervical MR1 done on
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March 2nd, 2006. Did you ever review the film or

the report?

A. No. My notes do not reflect that 1 did
so. 1 might have, but 1 cannot tell you that I did.
My notes reflect that specifically I looked at an
MRI scan dated September 2007.

Q. Well, did you order the April 2008

cervical MRI?

A 1 probably did, yes.

Q. And you have a copy of that in your
thart?

A. Yes. Well, I have actually just the
final report. 1 do have that yes,

Q. Is there 2 change between the April 2008

cervical MRI and the September 2007 cervical MRI?

A. I could not tell you that without

directly comparing the studies myself. I mean this

MR1 scan also reveals a potential annular tear of
the left-sided protrusion at C2-3 as well as a disc

problem as C3-4 and C4-5, and 1 don't recall a

history of identification of a C2-3 problem in

September.

Q. Can the condition seen on the MRIs that

we have discussed result from causes other than a

car accident?
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A. Yes.

Q. 1s it fair to say that those MRIs

demanstrate age appropriate degeneration?

MR. PALERMO: Objection as to form.

THE WITNESS: 1 would say that it is not
vnusual to see patients of Mr. S5imao's age with
abnormalities or some subtle disc compromise in the
MR1s écan, but when we see the MRI scan,.it does not
allude to the asymmetry or abnormality of the facet
joints at C3-4 and C4-5, and 1 would say that is
less commonly seen. it is not as common of a

finding as the subtle disc compromise.

BY MR. ROGERS:

Q. What is the less common finding?

A. The facet asymmetry at C3-4 and C4-5, but
can that be seen in patients as it is related to the

age-related degeneration, and the answer to that is

yes, it can be.

Q. What is the cause of that asymmetry?

A. Well, we do not always know. There is
some inflammation in the facet joints in that area
that is either causing or a result of the snatomy

there.

Q. Can the cause be something other than

trauma?
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A. Yes, it can.

Q. What was your impression after this
initial visit with the plaintiff?

A. I felt that he had persistent neck left
parascapular, left upper extremity symptoms,
symptoms that obviously had been present for up to
three years prior to his presentation to me, and ]
made a note that apparently he had been recommended
for surgery by Dr. McNulty, but 1 felt that at that
peint was not able to fully evaluate his condition
satisfactorily or fully understand his pain
syndrome, and I wanted to obtain a better qguality

wpdated MRI scan of his cervical spine and some

electrodiagnostic studies of the upper extremities.

Q. So did your partner, Dx. Rosler, do
those?

A, No.

Q. Who did those studies?

A.

That is the MRI scan that we talked about

that was performed in April of 2008.

Q. Did anyone do an EMG or a nerve

conduction study?

A. I do not see one in the chart when it was

done. l don't recall either. I also recommended

that he proceed with some C3-4, €4-5 selective nerve
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root blocks on the left side, possibly facet blocks
on 3 therapeutic and diagnostic basis, and I 3lso
recommend that is the last time.

Q. Did anyone do the facet blocks?

A. I see that he had underwent the left
sided C-% and (-4 selective nerve blocks on
May 10th, 2008, so 1 think Dr. Rosler ended up doing

salective nerve root blocks as opposed to facet

blocks.

Q. Do you know why he chose the nerve root
blocks instead of the facet injections?

A. I think he probably felt that that was --
he wanted to see if he could isclate some of the
pain to ﬁhat area. I mean, the C-4 and C-5
selective nerve root blocks go right by the facet
joints so if there is facet inflammation, it would
irritate the nerve roots, but some of that
medication wounld get into the area of the facet
joint téo.

Q. I1f you were trying to isclate the pain

generator, wouldn't a facet block be more precise?
A. Not necessarily. You're isolating the

pain generator by anesthetizing a segment that

produces pain within the motion segment, so if you

do a C-4 selective nerve root block, you're
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injecting the C3-4 area. And if you do & C-5
selective nerve root block, you are injecting the

C4q4—-5 area.

Similarly, if you do a facet block in

that area, you're anesthetizing the facet in that

motion segment, so you can certainly further isolate

problems by injecting into the specific areas,

whether it is the facet, nerve root foramen that

travels by the facet and the disc.

1 cannot answer for Dr. Rosler. He might

have felt that is what he wanted to do at the time.

Q. And, of course, I am not going to ask you

to speak for Dr. Rosler, but as the surgeon for a

patient, if the guestion is whether to perform

surgery on the disc or the facet joint, wouldn't you

want to know whether a facet injection alleviated

all of the pain before you pexformed either kind of

surgery?
MR, PALERMO: Objection as to form.

THE WITNESS: No, not necessarily. It is
not quite that simple, because we would not be

operating on the disc or the facet, because if we

were to operate on him to fix a facet problem, we

would remove the disc and fuse the segment. So it

is more helpful to get a selective nerve root block
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than to get a cervical facet block if we were to

choose one or the other, but it is not unreasonable

to de both te better understand the pathology.
BY MR. ROGERS:

Q. Are you saying that if the problem is the
facet tropism, that the remedy is a fusion?

A. That is correct. Well, let me answer
that a bit more specifically. 1In general, the more
definitive remedy would be a fusion, but if the
procblem is that the nerve root is irritated by the
facet tropism ar inflammation, in some cases, we

will perform what is called 2 foraminotomy and
remaove part of the facet to unpinch the nerve in the
hope that that relieves the pain without fusing the
segment, 50 there are other alternatives other than
fusion, but they are directed towards release of
pressure from the nerve root.

Q. Well, the records 1 have show that you
saw the plaintiff on May 6th.

a. That is correct.

Q. And this was before the injections were

done?

MR. PALERMO: I will]l object as to form as

to injections that were done.

MR. ROGERS: ©Okay. The injections done
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by Dr. Rosler.
BY MR. ROGERS:
Q. I have in my records, Doctor, a May 1 0th,

2008 left-sided C-4 and 'S5 selective nerve root

block. That was the first one that 1'm aware of .
A. 1 believe that is correct.
0. Well, did you learn anything then at the

time of this May 6th visit that yov had with the
plaintiff that you did not know before?

A. No.

Q. Do you know why the EMG studies which you
again recommended on May 6th were never done?

A. No, 1 do not. I know sometimes patients

are told not to do anything. Other times there is a

clerical hiccup in getting it ccordinated. I cannot
tell you I know the answer why.
Q. Did your impression change between that

initial visit and the May 6th visit?
MR. PALERMO: Objection as to form.

Vague and ambiguous.

THE WITNESS: No. 1 do not think so. 1
think we're still working on the same working

diagnosis.
BY MR. ROGERS:

Q. And then the next visit I have is
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June 17th. 15 that the same that your records Show?
A. Yes.
Q. Were there any changes then at that

visit?

MR. PALERMO: Same objection as to form.
THE WITNESS: That visit I looked &gain
at the MRI scan, which suggested some subtle disc
protrusions at C3-4 and C4-5. 1 obtalned a

flexjon-extension X-ray. It did not reveal gross

instability, although I felt there may be a subtle

subluxation at the €C4-5 level. He was significantly

symptomatic. Left parascapular pain, pain in the
back of the head, symptoms which he felt were guite
severe at times, and I felt that he bhad ongoing

symptoms related to disc and facet pathology going

across those areas.

BY MR. ROGERS:

Q. Were the diagnostic findings in any way

inconsistent with his subjective complaints?

A. No.
Q. What was his chief complaint?
A. Neck pain and left shoulder pain,

parascapular pain.

Q. And there are places in your records 1

believe where it is described as axial neck pain?
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A. That is correct.

Q. Was the parascapular pain related to the
neck pain?

A. Yes. Pain in the cexrvical spine
frequently radiates into the area around the
shoulder blade or in the back of the head.

0. And what was causing his headaches?

A. Suboccipital headaches or pain in the
back of the head are commonly a result of cervical
facet pathology or cervical root irritation.

0. Which level?

A. Usually the upper cervical segments
result in pain in the back of the head, C3-4, C4-5,
Q. Do you know whether he had headaches
before this accident? 1 mean, substantial enocugh

that he treated for them?

A. No, 1 do not know.

Q. And you ordered cervical discography for

the patient on this visit?

A. I did, yes.

Q. And that was performed by your partner?
A, Yes.

Q. What did it show?

h.

It showed compromise and reproduction of

symptomatology of my injection at the C3-4 and C4-3
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areas.

Q. In your opinion, what is the reliability
oy potential for false positives in cervical
discography?

A. Well, I think that you know there is
always a possibility of false positives of
discography in the cervical or lumbar spine. We use

discography in ovr practice or in my practice here
far more commonly in the lumbar spine.

Most commonly when we recommend or
perform cerviral spine surgery, we do it withoutr the
need to resort to cervical discography, but 1 think
in his particular case, given the not so typical
nature of his pathology whereby a lot of his pain
was potentially mediated through the facet joints,
with some subtle disc compromise. I felt a
discography would be somewhat helpful.

Q. Well, that explains then why you thought
it was appropriate. But what are the potentials for
false positives with cervical discography?

A. 1 think there is potential for false

positives and false negatives.

Q. 1s there a greater potential for false

positives with cervical discography then with lumbar

discography?
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A. I think it depends on which article you
1ead. 1 think for spine surgeons in practice you
nse discography, which is most sophisticated spine
surgeons use it judicially in context with otherx
diagnostic imaging studies, and at least in our

practice and 1 believe in most other spinal

‘practices, lumbar discography is relied vwpon more so

than cervical discography as a rule, in general, but

there are selective cases, such as this where

cervical discographies is helpful, but certainly

there is a chance of a false positive in the

cervical discography.

Probably 1 find it toc be less useful in
my assessment, and my assessment of Jlumbar
discography is useful, for instance, in lumbar

pathology, disc pathelcogy.

Q. Is there a reliable study, in your
opinion, ovt there, regarding the correlation
between positive cervical discography and posit ive

surgical ocutcome based on that discography?

A. Well, 1 domn'’t think you can just take one
article.

0. A series then?

A. 1 cannot give you a name of a specific

article at this time that will give you that result,
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but discography, 1 don't use discography, and 1 do
not think most surgeons do use them whether it is
lumbar or cervical in a vacuum, so to speak, as an
isclated study whereby one ¢an then make a
determination for the need for surgery. It is
really just one more part in the whole diagnostic
assessment of a patient, so0 I do not think 1 wowuld
say, Well this duy has positive discograms. You
need surgery. It is not gquite so simple. If it
were that simple, you would not need the experience
of many years of education.

Q. Well, 1 would imagine that the majority
of spine surgeons would not perform a neck surgery
based on a single study. Like you, they are taking
into account the patient’'s complaints, their
history, MRIs, and cervical discography.

With that basis, knowing, of course, that

you recommended surgery on this plaintiff, is there
a study anywhere out there, that provides some basis
for determining whether that discography was helpful
in determining whether this patient needed a fusion
surgery in the neck?

A. Oh, sure. There are studies that clearly

show that discography in the cervical as well as

lumbar spine are helpful in determining the outcome

CAMEQ KAYSER & ASSOCIATES -~ (702) 6€55-5092

003319

003319 -

003319



Hn the Supreme Court of FPebada

Case Nos. 58504, 59208 and 59423

Electronically Filed

Aug 14 2012 04:13 p.m.

JENNY RISH, Tracie K. Lindeman
Clerk of Supreme Court

Appellant,

Vs.
WILLIAM JAY SIMAO, individually, and
CHERYL ANN SIMAO, individually and as
husband and wife,

Respondents.

APPEAL

from the Eighth Judicial District Court, Clark County
The Honorable JESSIE WALSH, District Judge
District Court Case No. A539455

APPELLANT’S APPENDIX
VOLUME 14
PAGES 3156-3406

DANIEL F. POLSENBERG STEPHEN H. ROGERS
State Bar of Nevada No. 2376 State Bar of Nevada No. 5755
JOEL D. HENRIOD ROGERS MASTRANGELO CARVALHO
State Bar of Nevada No. 8492 & MITCHELL
LEWIS AND ROCA LLP 300 South Fourth Street, Suite 170
3993 Howard Hughes Pkwy., Suite 600 Las Vegas, Nevada 89101
Las Vegas, Nevada 89169 ( 2}5’\53[3-‘3400
2) 474-2616 SRogers@RMCMLaw.com
DPolsenberg@ILRLaw.com

Attorneys for Appellant

Docket 58504 Document 2012-25568




Tab
01
02
03
04
05
06
07
08
09
10
11
12
13
14
15
16
17
18
19
20

21

22

LEWIS
ROCA

——LLP——
LAWYERS

TABLE OF CONTENTS TO APPENDIX

Document
Complaint
Summons (Jenny Rish)
Summons (James Rish)
Summons (Linda Rish)
Notice of Association of Counsel
Defendant Jenny Rish’s Answer to Plaintiff’s Complaint
Demand for Jury Trial
Scheduling Order
Order Setting Civil Jury Trial
Stipulation and Order to Extend Discovery
Notice of Entry of Order to Extend Discovery
Amended Scheduling Order
Order Setting Civil Jury Trial
Stipulation and Order to Continue Trial Date
Notice of Entry of Order to Continue Trial Date
Notice of Association of Counsel
Order Setting Civil Jury Trial
Stipulation and Order to Continue Trial Date
Notice of Entry of Order to Continue Trial Date

Defendant Jenny Rish’s Motion in Limine to Limit the
Testimony of Plaintiff’s Treating Physicians

Defendants’ Motion in Limine to Preclude Plaintiffs’

Medical Providers and Experts from Testifying Regarding

New or Undisclosed Medical Treatment and Opinions

Defendant Jenny Rish’s Motion to Exclude the Report
and Opinions Plaintiff’s Accident Reconstruction Expert,
David Ingebretsen

Date
04/13/07
08/10/07
08/28/07
08/28/07
09/27/07
03/21/08
03/21/08
06/11/08
08/18/08
05/06/09
05/08/09
06/10/09
08/28/09
03/31/10
04/02/10
04/02/10
12/15/10
12/22/10
01/04/11
01/06/11

01/06/11

01/06/11

VYol.

L e e e e e e v

—_ bt et e

[ R —y

—_

Pages
01-08
09-11
12-15
16-19
20-22
23-26
27-29
30-33
34-38
39-43
44-50
51-54
55-59
60-62
63-67
68-71
12-75
76-78
79-83
84-91

92-101

102-114



23
24

25

26

27

28

29

30

31

32
33
34

35

36
37

LEWIS

AND

ROCA

—LLP—
LAWYERS

Plaintiff’s Omnibus Motion in Limine

Defendant Jenny Rish’s Opposition to Plaintiffs’
Omnibus Motion in Limine

Plaintiffs’ Opposition to Defendant Jenny Rish’s Motion
in Limine Enforcing the Abolition of the Treating
Physician Rule

Plaintiffs* Opposition to Defendant’s Motion in Limine to
Preclude Plaintiffs’ Medical Providers and Experts from
Testifying Regarding New or Undisclosed Medical
Treatment and Opinions '

Plaintiffs’ Opposition to Defendant Jenny Rish’s Motion
to Exclude the Report and Opinions of Plaintiff’s
Accident Reconstruction Expert, David Ingebretsen

Defendant Jenny Rish’s Reply in Support of Motion to
Exclude the Report and Opinions of Plaintiff’s Accident
Reconstruction Expert, David Ingebretsen

Defendant Jenny Rish’s Reply in Support of Motion in
Limine to Limit the Testimony of Plaintiff’s Treating
Physicians

Defendant Jenny Rish’s Reply in Support of Motion in
Limine to Preclude Plaintiffs’ Medical Providers and
Experts from Testifying Regarding New or Undisclosed
Medical Treatment and Opinions

Plaintiffs’ Reply to Defendants’ Opposition to Plaintiffs’
Omnibus Motion in Limine

Plaintiff’s Motion to Exclude Sub Rosa Video
Transcript of Hearings on Motion

Plaintiff’s Motion in Limine to (1) Preclude Defendant
from Raising a “Minor” or “Low Impact™ Defense; (2)
Limit the Trial Testimony of Defendant’s Expert David
Fish M.D. and; (3) Exclude Evidence of Property Damage

Defendant Jenny Rish’s Opposition to Plaintiff’s Motion
to Exclude Sub Rosa Video

Transcript of Hearing

Order Regarding Plaintiff’s Motion to Allow the
Plaintiff’s to Present a Jury Questionnaire Prior to Voir
Dire

ii

01/07/11
02/04/11

02/04/11

02/04/11

02/04/11

02/08/11

02/08/11

02/08/11

02/11/11

02/14/11
02/15/11
02/17/11

02/18/11

02/22/11
02/25/11

115-173
174-211

212-217

218-223

224-244

245-250

251-256

257-262

263-306

307-313
314-390
391-441

442-454

455-505
506-3508



38

39

40
41
42

43
44
45
46

47
48

49
50
51

52
53

54
55

56

LEWIS
ROCA

——LLP——
LAWYERS

Defendant Jenny Rish’s Opposition to Plaintiff’s Motion

in Limine to Preclude Defendant from Raising a “Minor”

or “Low Impact” Defense; Limit the trial Testimony of
Defendant’s Expert David Fish M.D. and; Exclude
Evidence or Property Damage

Plaintiffs’ Reply to Defendants’ Opposition to Plaintiffs’
Motion to Exclude Sub Rosa Video

Transcript of Hearing
Plaintiffs’ Second Omnibus Motion in Limine

Defendant’s Opposition to Plaintiffs’ Second Omnibus
Motion in Limine

Transcript of Hearing on Omnibus Motion in Limine
Notice of Entry of Order Re: EDCR 2.47
Order Regarding Plaintiffs’ Omnibus Motion in Limine

Order Regarding Plaintiff’s Motion in Limine to (1)
Preclude Defendant from Raising a “Minor” or “Low
Impact” Defense; (2) Limit the Trial Testimony of
Defendant’s Expert David Fish M.D. and; (3) Exclude
Evidence of Property Damage

Notice of Association of Counsel

Trial Transcript

Trial Transcript
Trial Transcript

Trial Transcript

Trial Transcript

Notice of Entry of Order Regarding Plaintiffs’ Omnibus
Motion in Limine

Trial Brief in Support of Oral Motion for Mistrial

Trial Brief on Per01plent Testimony Regarding the
Accident

Trial Transcript

iii

02/25/11

02/27/11

03/01/11
03/02/11

- 03/04/11

03/08/11
03/10/11
03/11/11
03/14/11

03/14/11
03/14/11

03/15/11
03/16/11
03/17/11

03/18/11
03/18/11

03/18/11
03/18/11

03/21/11

W

W W W W

N N W R R W W

foal

509-517

518-522

523-550
551-562
563-567

568-586
587-593
594-597
598-600

601-603
604-705
706-753
754-935

936-1102

1103-1186
1187-1256
1257-1408

1409-1415

1416-1419

- 1420-1427

1428-1520



57
58

59

60

61

62

63

64

65

66

67

68

69
70

71
72

73

74

LEWIS
ROCA

—LLP—
LAWYERS

Trial Transcript

Plaintiffs’ Opposition to Defendant’s Trial Brief in
Support of Oral Motion for Mistrial

Receipt of Copy of Plaintiffs’ Opposition to Defendant’s
Trial Brief in Support of Oral Motion for Mistrial

Order Granting Motion to Exclude Traffic Accident
Report and Investigating Officer’s Conclusions

Order Regarding Plaintiffs’ Second Omnibus Motion in
Limine

Order Granting Motion to Exclude Life Care Expert,
Kathleen Hartman, R.N.

Order Granting Motion to Exclude Witnesses from
Testifying Regarding the Credibility or Veracity of Other
Witnesses

Order Granting Motion to Exclude Graphic and Lurid
Video of Surgery

Order Granting Motion to Exclude Duplicative and
Cumulative Testimony

Order Granting Motion to Exclude Plaintiff’s Accident
Reconstructionist/Biomechanical Expert David .
Ingebretsen

Order Granting Motion to Exclude Argument of Case
During Voir Dire

Order Granting Motion to Exclude Plaintiff’s Economist,
Stan Smith, for Lack of Foundation to Offer Expert
Economist Opinion

Trial Transcript

Trial Transcript

Plaintiffs’ Amended Pre-Trial Memorandum

Trial Transcript

Notice of Entry of Order Regarding Plaintiffs’ Second
Omnibus Motion in Limine

Trial Transcript

iv

03/22/11
03/22/11

03/22/11
03/22/11
03/22/11
03/22/11

03/22/11

03/22/11
03/22/11

03/22/11

03/22/11

03/22/11

03/23/11
03/24/11

03/24/11
03/25/11

03/25/11

03/28/11

1521-1662
1663-1677

1678-1680

1681-1683

1684-1687

1688-1690

1691-1693

1694-1696

1697-1699

1700-1702

1703-1705

1706-1708

1709-1856
1857-1928
1929-2023
2024-2042
2043-2179
2180-2212
2213-2220

2221-2372



75

76

77

78
79
80
81
82

83
84
85

86
87
88
89
90

o1

LEWIS

AND

ROCA

——LLP——
LAWYERS

Trial Transcript

Trial Brief Regarding Exclusion of Future Surgery for
Failure to Disclose Computation of Future Damages
Under NRCP 16.1(a)

Trial Transcript

Trial Transcript

Stipulation and Order for Dismissal With Prejudice
Trial Transcript

Minutes of Hearing on Prove-up of Damages

Plaintiffs’ Confidential Trial Brief

Plaintiffs’ First Supplement to Their Confidential Trial
Brief to Exclude Unqualified Testimony of Defendant’s
Medical Expert, Dr. Fish

Plaintiffs’ Second Supplement to Their Confidential Trial
Brief to Permit Dr. Grover to testify with Regard to all
Issues Raised During his Deposition

Plaintiffs’ Third Supplement to Their Confidential Trial
Brief; There is No Surprise to the Defense Regarding
Evidence of a Spinal Stimulator

Plaintiffs’ Fourth Supplement to Their Confidential Trial
Brief Regarding Cross Examination of Dr. Wang

Plaintiffs’ Fifth Supplement to Their Confidential Trial
Brief to Permit Stan Smith, Ph.D., to Testify Regarding,
Evidence Made Known to Him During Trial

Stipulation and Order to Modify Briefing Schedule

Defendant’s Response in Opposition to Plaintiff’s
Request for Attorney Fees

Defendant’s Amended Response in Oppoéition to
Plaintiffs’ Request for Attorney Fees

Plaintiffs’ Brief in Favor of an Award of Attorney’s Fees
Following Default Judgment

03/29/11

03/29/11

03/30/11

03/31/11
03/31/11
04/01/11
04/01/11
04/01/11

04/01/11

04/01/11

04/01/11

04/01/11

04/01/11

04/21/11

04/22/11

04/22/11

04/22/11

10
11
11

11
12
12
12
13
13
13
14

14

14

15

15

15

15

15

15

2373-2430
2431-2549
2550-2555

2556-2681
2682-2758
2759-2900
2901-2904
2905-2936
2937-2938

2939-3155
3156-3223
3224-3282

3283-3352

3353-3406

3407-3414

3415-3531

3532-3535
3536-3552

3553-3569

3570-3624



92
93

94
95
96
97
98
99
100
101
102
103
104

105

106
107
108
109

110

111
112
113
114
115
116
LEWIS
ROCA

—LLP—
LAWYERS

Stipulation and Order to Modify Briefing Schedule

Decision and Order Regarding Plaintiffs’ Motion to
Strike Defendant’s Answer

Notice of Entry of Order to Modify Briefing Schedule
Notice of Entry of Order to Modify Briefing Schedule
Notice of Entry of Order Regarding Motion to Strike
Plaintiffs’ Memorandum of Costs and Disbursements
Minutes of Hearing Regarding Status Check

Judgment

Defendant’s Motion to Retax Costs

Notice of Entry of Judgment

Stipulation and Order to Stay Execution of Judgment
Notice of Entry of Order to Stay Execution of Judgment

Plaintiffs’ Opposition to Defendant’s Motion to Retax
Costs

Defendant’s Motion for New Trial

Certificate of Service
Subpoena Duces Tecum (Dr. Rosler)
Plaintiffs’ Motion for Attorneys’ Fees

Defendant’s Reply to Opposition to Motion to Retax
Costs

Plaintiffs’ Motion to Quash Defendant’s Subpoena Duces
Tecum to Jan-Jorg Rosler, M.D. at Nevada Spine Institute
on Order Shortening Time

Notice of Appeal

Case Appeal Statement

Judgment

Defendant’s Opposition to Motion to Quash
Minutes of Hearing Regarding Motion to Retax
Notice of Entry of Judgment

vi

04/22/11
04/22/11

04/25/11
04/26/11
04/26/11
04/26/11
04/28/11
04/28/11
04/29/11
05/03/11
05/06/11
05/09/11
05/16/11

05/16/11

05/17/11
05/18/11
05/25/11
05/26/11

05/26/11

05/31/11
05/31/11
06/01/11
06/01/11
06/02/11
06/02/11

15
16

16
16
16
16
16
16

16
16

16

16

17
18
18

18
18
18

18

19
19
19
19
19
19

3625-3627
3628-3662

3663-3669
3670-3674
3675-3714
3715-3807
3808-3809
3810-3812
3813-3816
3817-3822
3823-3825
3826-3830
3831-3851

3852-4102
4103-4144
4145-4147

4148-4153
4154-4285
4286-4290

4291-4305

4306-4354
4355-4359
4360-4373
4374-4378
4379-4380
4381-4397



117

118
119
120
121
122

123
124
125
126
127
128

129
130

131
132

133
134
135

136
137
138

LEWIS
ROCA

——LLP——
LAWYERS

Plaintiffs’ Reply to Defendant’s Opposition to Motion to
Quash Defendants’ Subpoena Duces Tecum to Jans-Jorg
Rosler, M.D, at Spine Institute on Order Shortening Time

Transcript of Hearing Regarding Motion to Quash
Defendant’s Opposition to Motion for Attorney Fees
Order Denying Defendant’é Motion to Retax Costs
Notice of Entry of Order Denying Motion to Retax Costs
Plaintiffs’ Opposition to Defendant’s Motion for New
Trial

Amended Notice of Appeal

Amended Case Appeal Statement

Defendant’s Motion to Compel Production of Documents
Receipt of Appeal Bond

Defendant’s Reply to Opposition to Motion for New Trial

Plaintiffs’ Reply to Defendant’s Opposition to Motion for
Attorneys’ Fees

Minutes of Hearings on Motions

Order Granting Plaintiffs’ Motion to Quash Defendant’s
Subpoena Duces Tecum to Jans-Jorg Rosler, M.D. at
Nevada Spine Institute on Order Shortening Time

Notice of Entry of Order Granting Motion to Quash

Plaintiffs’ Opposition to Defendant’s Motion to Compel
Production of Documents

Minutes of Hearing on Motion to Compel
Order Deﬂying Defendant’s Motion for New Trial

Notice of Entry of Order Denying Defendant’s Monon for
New Trial

Order Denying Defendant’s Motion to Compel
Production of Documents

Notice of Entry of Order Denying Defendant s Maotion to
Compel Production of Documents

Second Amended Notice of Appeal

vii

06/06/11

06/07/11
06/13/11
06/16/11

-06/16/11

06/24/11

06/27/11
06/27/11
07/06/11
07/06/11
07/14/11
07/14/11

07/21/11
07/25/11

07/25/11
07/26/11

08/11/11
08/24/11
08/25/11

09/01/11
09/02/11

09/14/11

19

19
19
19
19

19
20
20

20
20
20
20
20

20

20

20
20

20
20
20

20

20

21

4398-4405

4406-4411
4412-4419
4420-4422
4423-4429
4430-4556
4557-4690
4691-4711

4712-4716
4717-4721
4722-4723
4724-4740
4741-4748

4749-4751
4752-4754

4755-4761
4762-4779

4780-4781
4782-4784
4785-4791

4792-4794

4795-4800

4801-4811



139
140
141

142
143
144
145
146
147
148
149
150
151
152
153
154
155
156

LEWIS
ROCA

——LLP—
LAWYERS

Second Amended Case Appeal Statement
Order Granting Plaintiffs’ Motion for Attorney’s Fees

Notice of Entry of Order Granting Plaintiffs’ Motion for
Attorney’s Fees

Final Judgment

Notice of Entry of Final Judginent

Notice of Posting Supersedeas Bond

Request for Transcripts

Third Amended Notice of Appeal

Third Amended Case Appeal Statement

Portion of Jury Trial - Day 6 (Bench Conferences)
Portion of Jury Trial - Day 7 (Bench Conferences)
Portion of Jury Trial - Day 8 (Bench Conferences)
Portion of Jury Trial - Day 9 (Bench Conferences)
Portion of Jury Trial - Day 10 (Bench Conferences)
Portion of Jury Trial - Day 11 (Bench Conferences)
Portion of Jury Trial - Day 12 (Bench Conferences)
Portion of Jury Trial - Day 13 (Bench Conferences)
Portion of Jury Trial - Day 14 (Bench Conferences)

viii

09/14/11
09/14/11
09/15/11

09/23/11
09/30/11
09/30/11
10/03/11
10/10/11
10/10/11
03/21/11
03/22/11
03/23/11
03/24/11
03/25/11
03/28/11
03/29/11
03/30/11
03/31/11

21
21
21

21
21
21
21
21
21
21
21
21
2]
21
21
22
22
22

4812-4816
4817-4819
4820-4825

4826-4829

- 4830-4836

4837-4845
4846-4848
4849-4864
4865-4869
4870-4883
4884-4900
4901-4920
4921-4957
4958-4998
4999-5016
5017-5056
5057-5089
5090-5105



9GTE00

[V-J - - T S - Y R

10
11

12
13
14
15
16
17
18
19
20
2]
22
23
24
25
26
27
28

t become known.

N\
[ DATED this gl day of September, 2008.

By:

Defendant reserves the right to supplement her list of documents as additional documents

ROGERS, MASTRANGEL.OQ,
CARVALHQ&MITERFE)
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Stephen H. Rogers, Esg—
Nevada Bar No. 5755

300 South Fourth Street, Suite 710
Las Vegas, Nevada 89101
Telephone: (702) 383-3400
Facsimile: 702-384-1460
Attorneys for Defendant Je nny Rish
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CERTIFICATE OF MA!LI?G

o A
1, the undersigned, hereby certify that onﬂﬁ'“""%’l "~ 'day of Séplémibér; 2008 T mailed=| -

e e

true and correct copy of the foregoing DEFENDANT JENNY RISH'S FIRST SUPPLEMENT
TO THE 16.1 EARLY CASE CONFERENCE PRODUCTION OF DOCUMENTS AND/OR
WITNESSES in a sealed envelope with postage fully prepaid addressed 10 the following;

Matthew E. Aaron, Esq.

AARON & PATERNOSTER, LTD.

2300 West Sahara Avenue, Suiie 630

Las Vegas, Nevada 89102

Telephone: (702) 384-4]11

Facsimile: 702-387-9739

Attorneys for Plaintiffs William Jay Simao and Cheryl Ann Sithao

M \RogersiRish adv. Simao\Pleadingstist Sapp 10 ECC wpd
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IN THE SUPREME COURT OF THE STATE OF NEVADA

VICTORIA KINSTEL AND MILTON
KINSTEL, INDIVIDUALLY, AND AS
HUSBAND AND WIFE,
Petitioners,

vs.
THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF
CLARK, AND THE HONORABLE
VALORIE J. VEGA, DISTRICT JUDGE,
Respondents,

and
WAYNE L. WILSON; AND AUTOZONE,
INC., A NEVADA CORPORATION,
Real Parties in Interest.

No. 48191

WRIT OF MANDAMUS

TO: The Honorable Valorie Vega, Judge of the Eighth Judicial

District Court:

WHEREAS, this Court having made and filed its written decision

that a writ of mandamus isasue,

NOW, THEREFORE, you are instructed to vacate the order

excluding the supplemental reporis and related testimony, in the case
entitled Kinstel vs. Wilson, Case No. A501221.

WITNESS The Honorables James W. Hardesty, Ron Parraguirre,
and Michael L. Douglas, Asscciate Justices of the Supreme Court of the

State of Nevada, and attested by my hand and seal this 30th day of

January, 2007,

B .Mﬂ%
Chief Assistant Clerk

o7~ o237

003159
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IN THE SUPREME COURT OF THE STATE OF NEVADA

VICTORIA KINSTEL AND MILTON No. 48191
KINSTEL, INDIVIDUALLY, AND AS
HUSBAND AND WIFE,
Petitioners,
V8.
THE EIGHTH JUDICIAL DISTRICT FILED
COURT OF THE STATE, OF NEVADA,
IN AND FOR THE COUNTY OF JAN 30 2007
CLARK, AND THE HONORABLE
VALORIE J. VEGA, DISTRICT JUDGE, CLERR BF SP R o
Respondents, WM
and
WAYNE L. WILSON; AND AUTOZONE,
INC., A NEVADA CORPORATION,
Real Parties in Interest. ]

ORDER GRANTING PETITION FOR WRIT OF MANDAMUS

This original petition for a writ of mandamus or prohibition
challenges a district court order granting a motion in limine to exclude
supplemental expert reports and testimony. We directed an answer to the

petition, which has been filed.

A writ of mandamus 1s available to compe) the performance of -

an act that the law requires as a duty resulting from an office, trust, or
station,! or to control a manifest abuse of discretion.? The counterpart to a

writ of mandamus, a writ of prohibition is available when a district court

1See NRS 34.160.

28ee Round Hill Gen, Imp, Dist. v. Newman, 97 Nev. 601, 637 P.2d
534 (1981).

071-02293

003160

003160

003160




T9TE00

003161

acts without or in excess of its jurisdiction.! Both mandamus and
prohibition are extraordinary remedies, and it is within this court's
discretion to determine if a petition will be considered.® Further, a writ of
mandamus or prohibition may issue only when there is no plain, speedy,
and adequate legal remedy.5

In the challenged order, the district court ruled that expert
reports produced after the discoﬂrery cutoff set forth in the scheduling
order would not be admitted at trial, and likewise, that no testimony
concerning these reports would be admitted. The reports at issue were
supplemental expert reports submitted under NRCP 26(e)(1), which
imposes a duty upon litigants to supplement any expert disclosures and
reports made in accordance with NRCP 16.1(a}{2}(B), and states that any
such supplements are due “by the time the party’s disclosures under
NRCP 16.1(a}(3) are due.” NRCP 16.1(a)(3) provides that, unless
otherwise ordered by the court, such information is due “at least 30 days
before trial.”

The rules’ language is plain: supplemental reports are due at
least 30 days before trial, unless otherwise ordered by the court. The
reports at issue were produced over 40 days before the trial date set at the
time they were provided. The scheduling order set a discovery cutoff of
May 12, 2006, but it did not alter the date set in NRCP 26(e)(1) for

iState of Nevada v. Dist. Ct. (Anzalone), 118 Nev. 140, 146-47, 42
P.3d 233, 237 (2002); NRS 34.320.

4See Smith v. Digtrict Court, 107 Nev. 674, 818 P.2d 849 (1991).
5See NRS 34.170 and 34.330.

Bupanin Count
or
Nrvapa 2
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supplemental expert reports, and in fact, it echoed NRCP 16.1(a)(3)'s
deadline for pretrial disclosures: 30 days before trial. Therefore,
petitioners’ supplemental reports were provided within the time required
and were not subject to exclusion as untimely.8

Accordingly, we grant the petition and direct the clexk of this
court to issue a writ of mandamus instructing the district court to vacate

its order excluding the supplemental reports and related testimony.

It is so ORDERED.
/ Ak,uﬁu\i , d.
Hardesty \
ﬁzfg;1¢¢s.£:15..g54;:::::"3?‘
arraguirre
ERRE

=
Douglas \ '

cc: Hon. Valorie Vega, District Judge
Aaron & Paternoster, Ltd.

Allan P. Capps

Mainor Eglet Cottle, LLP

Alverson Taylor Mortensgen & Sanders
Eighth District Court Clerk

¢We note that the two-month period between the supplemental

report and the firm preferential trial setting provided ample opportunity

for supplemental depositions of petitioners’ experts, if necessary.
fer

CLERN Y THE SUPREME COUR1
3 B Dl [\LﬂhM;dD

Gzt Clerk
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MAINQOR EGLET

MLIM

ROBERT T. EGLET, ESQ.
Nevada Bar No. 3402

DAVID T. WALL, ESQ.
Nevada Bar No. 2805
ROBERT M. ADAMS, ESQ.
Nevada Bar No. 6551
MAINOR EGLET

400 South Fourth Street, Suite 600
L as Vepas. Nevada 89101

Ph: {702) 450-5400

Fx:{702) 450-5451
dwall.amainorlawyers.com

MATTHEW E. AARON, ESQ.
Nevada Bar No. 4900

AARON & PATERNOSTER, LTD.
2300 West Sahara Avenuoe, 512.050

1L as Vegas. Nevada 89102

Ph.: {702) 384-4111

Fx.: {702) 383-8222

Aunorneyy for Plaintiffs

DISTRICT COURT
CLARK COUNTY,NEVADA

WILLIAM JAY SIMAO, individually and
CHERYL ANN SIMAQ, individually, and as
husband and wife.

Plaintiffs,
V.
JENNY RISH: JAMES RISH: LINDA RISH;

DOES § through V; and ROE CORPORATIONS 1
through V. inclusive,

Defendants.

COME NOW. Plaimifls, WiLLJAMand CH):RYL SIMAOQ. by and through theiranomeys of

record. ROBERT T, EGLET.ESQ.. DAVID T. WALL. ESQ. and ROBERT A. AIDAMS of the law

003164

riLkD
FEB 17 201

bt

CASENO.: A539455
DEPT.NO.: X

PLAINTIFFS' MOTION IN LIMINE
TO (1) PRECLUDE DEFENDANT
FROM RAISING A “MINOR” OR
“LOW IMPACT” DEFENSE; (2)
LIMIT THE TRIAL TESTIMONY OF
DEFENDANT’S EXPERT , DAVID
FISH, M.D. AND; (3) EXCLUDE
EVIDENCE OF PROPERTY DAMAGE

003164
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firm of MAINOR EGLET. and hereby file this Motion in Limine 10 {1) Preclude Defendam from
Raising a "Minor” or “Low Impact™ Defense; (2) Limit the Trial Testimony of Defendant’s Expert,
David Fish, M.D., and; (3) Exclude Evidence of Property Damage.
This Motion is made and based upon the pleadings and papers on file herein, the attached
Points and Authorilies, and any argument made by counse} at the hearing of this maties.
DATED this_Ih ___ day of February, 2011.
MAINOR EGLET

200

DAVIDT. WALL, ESQ.

ORDER SHORTENING TIME
It appearing 10 the satisfaction of the Count, and good cause appeanng therefore, 1T IS

HEREBY ORDERED that the time for hearing on MOTION IN LIMINE TO (1) PRECLUDE

DEFENDANT FROM RAISING A “MINOR” OR “LOW IMPACT” DEFENSE; {2) LIMIT

THE TRIAL TESTIMONY OF DEFENDANT’S EXPERT, DAVID FISH, M.D., AND; (3

EXCLUDE EVIDENCE OF PROPERTY DAMAGE for hearing on the _|

day of
ﬂ MARCH 2011, a11he hour of $:3¢a.m.. in Department X, in the above-entitled Court, or as soon

thereafier as counsel can be heard.

DATED this day of February, 201 1.

u %t% % RICT COURT JUDGE ‘;
Respeglfully submich by:

PAVID T. WALL, ESQ.

003165
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AFFIDAVIT OF DAVID T. WALL, ESQ. IN COMPLIANCE WITH EDCR 2.47 AND IN
SUPPORT OF PLAINTIFFS' MOTION ON AN ORDER SHORTENING TIME

[ STATE OF NEVADA )

} ss.:
COUNTY OF CLARK )

DAVID T. WALL, ESQ., being first duly swom, under oath, deposes and says that:
1. Affiant is an attomey licensed to practice law in the Siate of Nevada and a partner with

the law firm of MAINOR EGLET, counsel for Plaintiffs in this matter;

2. That pursuant 1o EDCR 2.47, Affiant and defense counscl. Sieve Rogers, Esqg..
'l discussed the merits of the insiam Motion on February 15, 2011 in good faith. but have been unable 10
resolve this matler satisfactorily, thereby necessitating the filing of the msiant Motion,

1 Trial of this matter is currenily set 10 go forward on March 14, 2011;

4. Plaintiffs 100k the deposition of Dr. Jeffrey Fish on February 10. 201 1. during which
Dr. Fish opined reparding marers outside his area of expentise, prompling the insiant Motion;

5. That because the trial date is quickly approaching and because the instant Motion
concerns matiers that are central 10 trial, this matter cannot be heard in normal course and it is

respectfully requested that it be heard on an Order Shoriening Time, pursuani 1o Court order.

FURTHER, AFFIANT SAYETH NAUGHT.

DAVID T. WALL, ESQ.

SUBSCRIBED AND SWORN 10 before me

44,
This ]lg_day of February, 2011,

NOTARY PUBLIC
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MEMORANDUM OF POINTS AND AUTHORITIES
L
FACTUAL BACKGROUND
On or about April 15, 2005, Plaimiff, WILLJAM SIMAO. was driving bhis vehicle on
southbound Intessiate 15 in the #) travel lane near the Cheyenne interchange in Las Vepgas. Nevada.
William had slowed his vehicle 10 a complete siop for congested wraffic when Defendam, JENNY
RISH, failed 10 decrease her speed and collided with the rear end of William’s vehicle. Asaresult of
the crash, William suffered severe and debilitating injuries.
11.

RELJEF REQUESTED

Plaintiffs file this Pre-trial Motion and respectfully moves this coun as {ollows:

1. To instruct Defendani and Defendamt’s attorneys not 10 mention, refer 10. comment
upon or bring before the jury directly or indirectly, upon voir dire examination, reading of the
pleadings, statement of the case, opening statexnent. interrogation of wilnesses (i.e. questions and/or
responses 10 questions) introduction of exhibits, writien discovery or any other docurments, arguments,
objections before the jury, closing argument, or in any other manner, any of the matters set forth
below, unless and untit such matters have first been called to the Court’s attention, out of the presence
and hearing of the jury, and uniil a favorable ruling has been received regarding the admissibility and
relevance of such matters;

2. To instruct Defendant’s counsel 1o inform Defendant and al] witnesses called by
Defendant not to mention in the presence or hearing of the jury any of the below —enumerated matiers,

unless and until specifically permitted 10 by ruling of the Count.
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3. To instruct counse} for Defendant that failure 10 abide by such order of the Coun
may constitule contempt of the count and resull in sanclions.

4,  Plaimiffs’ Motion is made on the ground that violation of any or all of these
insiructions would cause great harm to Plaimiffs’ cause and would depﬁve Plaintiffs of a fair and
impanial inal.

5.  Counse] for defendani, defendant, defendani’s expert, Dv. Fish, and all other
witnesses will refrain from referencing or insinuating thai 1) the subject molor vehicle crash as a
“Jow™ or “minor impact 2) thal the dynamics of 1he crash were insufficient 1o result in the injuries or
medical care of Plaimiff.

11

LEGAL AUTHORITY

The primary purpose of a motion in limine is lo prevent prejudice al trial. Hess v. Inlund
Asphalt Co.. 1990 U.S. Disl. Lexis 6465, 1990-) Trade Cases (CCH)} P68. 954 (E.D. Wash.. Teb. 20.
1990). The count has authorily 10 issue a preliminary ruling on the admissibility of evidence. The
decision 10 do so is vesied to the sound discretion of this courl. See State v. Teters. 2004 MT 137, 91
P.3d 559, 563 (Sp. Ct. Mom1. 2004). The court’s discretion will not be overturned on appeal absent a
shewing of 2 clear abuse-of-discreiion. See Gagan v. American Cablevision, Inc., 77 F.3d 951, 966-67
(7"‘ Cir. 1996); United States v. Brady, 595 F.2d 359, 361 (6"' Cir.), cen. denied, 444 U.S. 862, 100
S.C1. 129, 62 L. .Ed.2d 84 (1979); United States v. Robinson, 560 F 2d 507, 513-51 5 (2d Cir. 1977).
cert. denied, 435 U.S. 905. 98 S.C1. 1451, 55 L.Ed.2d 496 (197B); United States v. Hall, 565 F.2d
1052, 1055 (8" Cir. 1977); Texas Eastern Transmission v. Marine Office-Appleton & Cox Corp., 579

F.2d 561, 567 (10™ Cir. 1978, Rozier v. Ford Motor Co., 573 F.2d 1332, 1347 (5™ Cir. 1978);
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Longenecker v. General Motors Corp., 594 F 24 1233, 1286 (9" Cir. 1979): United States v. D"Alora,
Il 585 F.2d 16. 21 (1* Cir. 1978); United States v. Juarez, 561 F.2d 63, 70-71 {7™ Cir. 1977).
Such motions are designed 1o simplify the trial and avoid prejudice that ofien occurs when a

party is forced 10 object, in the presence of the jury, to the introduction of evidence. Fenimore v.

Drake Construction Co., 87 Wn.2d 83, 549 P.2d 483 (1576).
NRS 48.035 staies that "[a]ithough relevant, evidence may be excluded if its probative value is
substaniially outweighed by the danger of unfair prejudice, confusion of issues. or misleading the jury.

or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

Mevada Revised Siotutes 48.015; & 48.035.

When the proffered testimony or evidence is not relevant, its prejudicial effec outweighs its
relevance, the substance of the proffered iestimony or evidence is collatera) to the issues of this irial
and would only serve to confuse and mislead the jury, the evidence must be excluded. See e.g..

Uniroyad Goadrich Tire Co. v. Mercer, 111 Nev. 318,890 P.2d 785 {1995): Lursen v. Stare. 102 Nev,

| 448. 725 P.2d 1214 (1586).
V.
ARGUMENT
Nothing in the accident report of April 15, 2005 indicates that the impact was minor. In fact,
the responding officer listed that the damage to each vebicle was “moderate.” See Traffic Accident
Repor, dated April 15, 2005, attached heseto as Exhibit “1.”" As mentioned above. Defendant failed
10 decrease her speed and rear-ended Plaintiff’s vehicle while he was stopped for iraffic. Defendant

was cited for failure 10 use dve care. See Exhibit “1.” Clearly, it was Defendant’s own negligence

that caused the subject crash.
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As aresult of the incident, William sustained serious and disablinp personal injuries thai

resulled in years of ongoing medical care.

A. DEFENSE PHYSICIAN EXPERTS ARE NOT QUALIFIED TO TESTIFY TO

THE SEVERITY OF THE ACCIDENT AND MUST BE PRECL.UDED FROM
DOING SO

Medical dociors are not quatified 10 1esiify regarding the nature of the impact,
Nevada Revised Statue 50.275, “Testimony by experts.” provides that:

If scientific, technical or other specialized knowledge will assist the irier of faci 10
undersiand the evidence or to determine a fact in issue, a witness qualified as an expen

by special knowledge, skill, experience, training or education may lestify 10 matters
within the scope of sucl knowledge.

Medical professionals who are qualified as expens with special knowledge m the held of
medicine may testify 1o matiers within the scope of that medical knowledge. This does not include the
nature of the impact, how they believe the accident occurred by their review ol the accident repon, or
what they believe happened a1 the time of impaci. Their testimony must be limited 10 PlaimifT's

medical history and medical examination of the Plaintiff, if applicable.

B. THE DEFENSE AND HER EXPERTS SHOULD BE PREC1.UDED FROM
PRESENTING TESTIMONY OR ARGUMENT THAT THE SUBJECT CRASH

WAS MERELY A "MINOR IMPACT” NOT SUFFICIENT ENOUGH TO
CAUSE PLAINTIFF'S INJURIES

The defense must be precluded from commenting upon the dynamics of the motor vehicle
crash and from arpuing, suggesting or insinuvating al tria) that the crash was a “minor impac!™ or “low
impact” collision, and not significant enough to cause Plaintiff*s injuries.

Only a qualified expen in the area of biomechanical engineering may offer opinions regarding
the nature and extent of the forces imparted to a body and how those forces may o1 may not cause

trauma. The defense has not designaied any expert qualified in the field of biomechanics to testify
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withregard to the forces that may have been impanted upon Plaintiff in the subject crash and whether
those forces could have caused his injuries. Consequently, withow any sciemific evidence. the
defense may not argue or suggest that this motor vehicle crash was simply a2 “minor-impact™ and that
William could not have been hun by the impact. There is simply no evidence 10 suppon such an
argument.

Biomechanical engineers are commonly retained in motor vehicle cases to offer expen
leslimony relating to the effect of the forces that were imparied upen a plainiiff”s body in a collision.
Biomechanical engineers 1ypically rely upon the accident reconstructionist’s dala and caleulations
relating to impaci speeds and Delta V. However, in this case, the defense has failed retain an acciden
reconstructionist, le1 alone submit any scientific evidence that the impact speeds and Delta V(s)
involved in this crash coudd not have caused William’s injuries. Now thai discovery has closed and
the defense’s medical expents have submitted their repons, the defense. including their experts. must
be prevluded from introducing evidence at irial which suggesis or insinvares that William could not
have been injured in the subject crash because 1 was a purported “minor-impact”™ collision. The
defense has no foundation in the evidence from which 1o suggest that the forces imparied upon
William's body in the crash were not significan enough o cause his injuries. As such. because there
is no foundation in the evidence 1o support such arguments, and especially because no qualified expen
has expressed such an opinion, Plaintifl would be unfairly prejudiced if the defense were permitted 1o
argue that the collision in this case was a “‘minor impact” collision. NRS 48.035. To allow the
defense 10 argue as such would be 10 permi1 an argument outside the evidence.

“There is no rule of trial praclice more universsally accepted and applied than the rule that

counsel may not introduce into his argument 1o the jury, siatements unsupported by evidence produced

-8-
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on therial . . .~ State vf Nevada v. Kassabian. 69 Nev. 146, 149 (1952). While counsel may enjoy
wide latitude in arguing facts and drawing inferences from the evidence during closing argument,
(Sitver v. McFariand, 109 Nev. 463, 476 (1993)), counsel “may not state facts which are not in
evidence.” Williams v. State of Nevada, 103 Nev. 106, 110 (1987). Counsel is limited 1o arguing ““any
reasonable inferences from the evidence the pariies have presented at inial.” Sifver. 103 Nev. a1 476.
However, “Couns will ban closing argumenis which go beyond the inferences the evidence in the case
will bear.” Wickliffe v. Sunrise Hospital, Inc. 104 Nev, 777, 781 {1988). The Nevada Supreme Court
has ruled in mullipic cases that il is reversible error for an atlorney 1o make statemenis of faci beyond
the scope of the records in closing arguments. Kassabian, 69 Nev. at 151.

Accident reconstruction and biomechanical issues are not comimon sense issues within the

common knowledpe of lay persons. In faci, the Nevada Supreme Court has set forth stringem
foundational requirements with respect 10 expen testimony relating 10 these areas of expertise. Sve
Hallmarkv. Eldridge, 189 P.3d 646 (Nev, 2008); Levine v. Remolif, 80 Nev. 168, 390 P.2d 718 (1964)
and Choat v. McDorman, 86 Nev. 332, 468 P.2d 354 (1970). These cases hold that expert testimony
camnot be based upon speculation. Jd. Rather, such \estimony must come from a qualified expen and
must be based upon hard daia, such as the speed of the vehicles, the depth of the crush damage based
F upon a visual inspection of the vehicles, and the weight and height of the vehicles, 10 name a few. Jd.

In Levine, the case arose as the result of a motor vehicle accident and was a wrongful death
action. The accident occurred when one of the drivers failed 10 yield the right of way 1o another
“ vehicle al an intersection. Al the accident scene, various photographs were 1aken and a diagram of the
scene was drawn 10 show the intersection, place of impact, skid marks and where the two cars came lo

rest. This diagram was prepared by two (2) police officers.

.9.
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A1 tnal, one of the parties offered the expen 1estimony of an accident reconsiruciionist. The
expen 1estified as 10 the speed of the vehicles involved in the accident and his testirony was based
entirely upon the exhibits in evidence, which included pholographs of the scene and of the vehicles
afier they had come 10 rest and a diagram made by the (wo police officers. The accident
reconstructionist did not inspect either of the vehicles and relied upon the diagram prepared by the
police officer. The rial coun granted the motion 10 sirike the reconstructionisi’s testimony with
respect to his conclusion as 1o the speed of either vehicle. The Nevada Supreme Coun upheld the
exclusion of the accident reconstructionist’s testimony because he had not inspected the vehicles. but
rather relied upon photographs and a diagram made by an inexperienced police officer.

In Choat, the Choat car struck the rear of the McDorman vehicle and drove it approximately 85
10 90 feet. Both vehicles were severely damaged and the McDormans were injured in the accident.
Choat died a few dayslater as a result of the accident, and an action was filed against the McDormans
as aresult of the collision. Atthe trial. the court allowed an officer who had invesnp ated the accident
to testify Qs to the relative impact speed of the Choat vehicle at the time of the accident. The
investigating officer was a former highway patrolman who had arrived at Lhe scene approximalely ten
minutes afier the collision occurred. He investigated the accident, determined the poini of impact, and
assisied local police with séme measurements.

Upon voir dire examination, he admitied that he had made no measurement of the skid marks
made by the Choat vehicle, had made no measurement of the road grade or any particular
computations, and did not know if the brakes were set on the McDormans car or if it was in gear when
it was struck. He further testified that he did not know the weight of the vehicles involved, bt

believed that their weight would have had some bearing on the resulting damage. and that the speed

-10-
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estimate was based on the resulting damage 10 the vehicles and his experience as 2 patro) officer. The
coun held thal “|o]pinion evidence as 10 the speed of a car a1 the time an accident occurred, based on
the appearance or condition of the car and the Jocus afier the accident, is inadmissible, upon the

ground that the conclusion if given would amount 10 2 mere guess.” Choar, 86 Nev. 332, 336. The

coun further stated:

Just because a witness may be qualified as an expert does not automatically qualify
him 10 give an opinion necessarily based on facts beyond his knowledge even though
the opinion may be within the range of his expertise. In Levine v. Remolif. 80 Nev.
168, 390 P.2d 718 (1964), this court held thar the 1estimony of an expert who had
never examined the wrecked vehicles. as 1o their speed at the time of the accident. was
properly stricken when based entirely on photographs of vehicles and cenain diagrams

made after the accident because the photographs could not disclose damage to the
frames of the cars.

id., a1 335-36.

Changed conditions and lack of physical inspection of the vehicles can also invalidate the
lestimony of an expert witness. In the case of Powers v. Johnson. 92 Nev. 609. 555 P.2d 123511976),

Plaintiff presented an expert who had conducted his investigation:

... [Njearly three and one-half (3 1/2) years after the accident. Photographs 1aken inthe
interim showed that the street had been resurfaced, rendering the relied upon coefficient
of friction test irrelevant. One witness had described tree limbs as being in visual
obstruction when the accident occurred; fthe expert] concluded thai the limbs wereina
completely differem condition when he made his ‘investigation' on August 6, 1973.
Additionally, he had not ascertained the vehicles' weights; and. he had not viewed the
vehicles. Indeed, it was doubiful that he had even viewed pictures of the vehicles. Upon
sironger facts, this court has held it 10 be_prejudicial error to allow such 1estimony.
Gordon v. Hurtado, 91 Nev. 641, 541 P.2d 533 (1975); Choat v. McDorman, 86 Nev.

332, 468 P.2d 354 (1970). Cf. Levine v. Remolif, 80 Nev. 168, 390 P.2d 71 8 (1964).
{emphasis added).

Powers, 92 Nev. at 610, 555 P.2d a1 1236,

Courts have long excluded speculative testimony regarding the speeds of vehicles at the time of

accidents. The case of Bailey v. Roads, 276 P.2d 713 (Or. 1954), involved a PlaimifT's anemptiohave a

-1] -
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003175

siate police officer 1esiify as 10 the speed of the vehicle a1 the ime of the accidenl. The trial count
allowed the officer 10 testify as to the speed of the vehicie a1 the 1ime it lefi the roadway. Though the
officer had arrived at the accident scene shorly after the accident, he had investigaled all of the physical

facisincluding debris, marks on the roadway, and the location of the vehicles following the accident. the

Oregon Supreme Cournt reversed the decision of the trial judge and found admission of 1he officer’s
opinion testimony as 1o speed 1o be prejudicial error. The court described the officer's te stimony as "pure
speculation and conjecture.” The coun further pointed oul tha, though speculative, the 1estimony of a
police officer would 1end 10 have a decided affect upon the jury. Jd a1 7)18. Where all the facis upon
which the police officer based his opinion were clearly presented by the evidence. 1he jury was in a
position to determine whether or not the vehicle in question was traveling al an excessive rate of speed
under the circumstances and did not need the assistance of an expent. Jd a1 719.

In the case of Monigomery v. Hyou, 282 P.2d 277 (Wash. 1955). the Plainiiffs again anempted 10
introduce lestimony from a police ofTicer as 10 the speed of 1he vehicles al the time of the collision. As
in the Bailey case, supra, the court held that the officer's 1estimony as 1o speed was sirmply opinion and
was noi based upon sufficient facis and investigation to qualify the testimony as expert in nature. Jd. a1
280. Admission of the officer's testimony regarding speed was found 10 be prejudicial error and the
matter was reversed and remanded for a new trial.

Finally, an investigating police officer offered testimony with regard 10 speed of the vehicles in
the case of Flores v. Bariow, 384 §.W.2d 173 (Tx. 1962). The Flores coun held:

Point one is that the Courl erred in permitting the witness, [the police officer], 10 give his

opinion of 1the speed of the vehicles at the time of their collision when such opinion was

based entirely upon the damaged condition of the vehicles afier the collision .

Jd. a1 174, The court went on 10 address the case of Union Bus Lines v. Moulder, 180 5. W .2d 509 and

_12-
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held:

In Moulder, Justice Norvell, in rejecting opinion testimony of speed based on impact
damage alone, and in reversing the case because of the admission of such 1es1imony,
noted that there was an absence of evidence of technical or scientific suppon for such
opinion. There is a similar absence of evidence here.

We follow the above. decisions and hold thal such opinion evidence was inadmissible.
Jd. a1 176. The Flores decision was reversed and remanded.

Finally, in the recent case of Halimark v. Eldridge, 189 P.3d 646 (2008), the Nevada
Supreme Court made it exceptionally clear that before an expert can render an opinion regarding
biomechanics, that expert, despite being qualified 10 do so, must have a sufficient foundation for
offering such opinions. The Court found that the district court abused its discretion under NRS §
50.275 when it allowed the experi witness 10 testify because his biomechanical opinion was not
based upon an adequate factual and scientific foundation. Id. The Court held that the district
couri abused its discretion because the expert’s biomechanical testimony and rep ort did not assist
the jury in undersianding the evidence or in determining a fact in issuc. /4. That expert conducted
no biomechanical analysis which ;would enable him to testify concerning biomechanics and offered
insufTicient foundation for the Court 10 take judicial notice of the seicntific basis of the expert's
conclusions regarding biomechanics. Id.  1{ the Supreme Coun in Hallmark found reason 1o exclude

thal expert, who was a biomechanical engineer, and precluded the expert from testifying that the

collision was minor and not sufficient enough 10 cause Plainuff s injuries, then cenainly this couri

must prevent defense counsel and his medical experis, with no supponing scientific evidence, from

simply proclaiming ta the jury that this crash was minor and not sufficient 10 cause P1aintifl’s injuries.
Defendant’s pain managemen IME expent, Dr. David Fish, noted in his repors that there was
moderate damage (o the vehicles in the accident. When asked at his deposition the significance of the

213 .
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damiaye. Dr. Fish siated that he intended 10 testify at trial regarding a correlation between the damage
to the vehicles noted in the 2ccident photos 2nd the severity of Plaintiff's injuries. See Dr. Fish's
Deposilion Transcript a1 Exhibit #2,” p.16:23-25 through p.19. Dr. Fish noted his “expertise™ in
biomechanics based on trealing accident victims in the emergency room, as well as having been
involved in motor vehicle accidents in the past. This is precisely the type of 1esimony the Nevada
Supreme Court precluded in Halimark.

What is apparent from al_l of the decisions set forth above is that an expert, absem detailed
investigation providing a significam scienific basis, may not offer opinion testimony at irial. Here, the
defense has failed 10 designale any expen 10 provide opinions regarding the biomechanics of the crash
and whether or not the forces imparted upon William were severe enough to cause his injuries and which
will reguire future treatment. As such, without any foundation in the form of scientific evidence. neither
defense counsel nor Dr. Fish may not “estify” a1 trial and sugpest thal the subject crash was nol
significant enouph to cause William's injuries.

There is no question that testimony relating to the naure of the impact and the effect on the
occupants must be provided by a qualified expert in the field of biomechanics and be based upon hard
data. Consequently. without any expert iestimony from a biomechanical engineer. the defense musi be
precluded from arguing, suggesting or insinvating that the motor vehicle collision in this case was a
minor impact collision and not significant enough to cause William’s claimed injuries.

C. THE YEHICLE PROPERTY DAMAGE PHOTOS AND REPALR INVOICE(S)
SHOULD BE EXCLUDED

In like manner, becavse there is no qualified defense expert in this case who has formulated a
biomechanical opinion regarding the nature of the forces imparted upon William ard whether those
forces were severe enough 1o cause his injury, Plaintiffs request that photographs of the property

-14.
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damage of the vehicles involved in this case and the repair invoice(s} be excluded al trial because

2 I} without qualified exper testimony, there is no way for a jury to know and understand what 1he
3 | photographs or repair invoice(s) depict, or how they relate 10 William's injuries. Introduction of the
4 I photographs, which 1o a lay person may only show minor damage, would be subsiamially more
Z prejudicial than probative to William in that i1 1s likely that a lay juror would specul ate and interpre
7 1 1he photographs to signify that Wiikiam could not have been injured as a result of the impact. As the
8 | Court may be aware, there is no correlation between the extent of the vehicles™ property damage and
9 | the nalure and extent of injurnies 10 the occupanis. People can be involved in auiomobile crashes in
10

which the vehicles are completely mangled but the occupants walk away without a scraich. The
11

) | converse is also true. People can be involved in amomaobile collisions in which the property damage is

13 { sliphtor non-existent bul the occupanis sustain severe traumatic injuries. Too many Factors are at play

14
15

10 be able 1o draw a correlation between the extent of property damage and an owcupant's injury.
These inciude the shock absorption of the bumpers, the material of the bumpers. where 1he vehicles
17 were impacted, the street surface, whether conditions, the safely raiing of the aviomobile, seatbelt use
18 It (which s also not admissible in a civil action), elc. As such, vehicle pholographs and repair estimates

are nol relevant. NRS 48.025. Moreover, in Nevada, only a qualified expent can state with a
20

21
. NRS § 50.275, Hallmark, supra. Thus, in order 10 preclude the jury from speculating as to what the

s

reasonable degree of scientific cenainty whether or not an impact could cause injury to a plaintiff.

73 | photographs and repais eslimates depict and how they reate to Brandon’s injuries, said photographs

24 | and repair estimates must be excluded from trjal. NRS § 48.025, 48.035.

2 Although Nevada has not spoken direcily on this issue, other Courts exclude photographs when
26

no expert lestimony is introduced linking the vehicles’ properiy damage 1o with 1he extent of the
27
28

215 -
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| injuries susiained by the Plaimiff. See Twal v. Hinds. 2008 N.J, Super. Unpub. LEXIS 2666 {2008)
(excluding vehicle photographs as more prejudicial 1han probative since no foundaiion existed 10

support the Defendant’s argument that a relationship exisied between the vehicle damage and the

Wb W ko

Plaimiff’s injuries); Davis v. Maute, 770 A.2d 36, 40 (Del. 2001)(s1ating *[a]s a general rule, a party in
a personal injury case may not directly argue that the senousness of personal imuries from a car

accident correlates 1o the extent of the damage 10 the cars, unless the parly can produce competent

, expert 1estimony on this 1ssue™).

Wwoose -~ o

The Supreme Count of Delaware explained that *|a)bsent such expert testimony. any inference

i by the jury thal minimal damage to the plainifi’s car iranslates into minimal personal injuries 1o the
11

12 plaintiff would necessarily amouni 1o unguided speculation.” Davis, 770 A.3d a1 40. The Davis Count

13  concluded that: “|A] panty in a personal injury case may not directly argue that the seriousness of
1L

15

16
17 1222, 1226 (Del. 2004), DiCosola v. Bowman, 342 )1). App. 3d 530, 276 Ill. Dec. 625, 794 N.E.2d

personal injuries from a car accident correlates o the exient of damage to the cars, unless the party can

produce compelent expert iestimony on the issue.” Jd., at 40; see also, Eskin v. Carden, 842 A.2d

003179

18 || 875, appeal denied, 206 111. 2d 620. 806 N.E.2d 1063, 282 111. Dec. 477 (2003).

19 The Davis Count reasoned that *[c]Jounsel may not argue by implication what counsel may not
2 . . .

argue direcily”. Jd. The Davis Coun also staled tha! “defense counsel’s charactenzation of the
2}
. accident as a ‘fender-bender’ was improper”, Jd In DiCosola, the trial court excluded photographs

23 || showing slight damage 10 plaintiff’s vehicle and evidence of the dollar amount of the propeny damage.

24 | and funher prohibited the defendani from arguing, without expert 1estimony, that a comelation exisied
25

between the amount of damage to the vehicle and the extent and origin of plaintiff's injuries. /4 The

court in that case analogized the siluation to a case requiring expen medical proof of causation when il
27

28
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is claimed that a pre-existing condition had been aggravaied or exacerbated by injurie s sustained in the

subsequent accident at issue:
This court has explained that the rationale for requiring a defendant to introduce
this expert testimony is ‘10 avoid what amouni{s] to the jury forming medical

opinions.’

The same principles apply to the relationship hetween darmage 10 a plaimti ff}“]s
vehicle and the nature and extent of a plaintiff]*]s personal injuries.

DiCosola. supra, 276 1), Dec. 625. 797 N.E.2d at 880-81 (guoting Huwkes v. Cusino Queen. Inc.. 136
1L App. 3d 994, 785 N.E.2d 507, 518, 271 1. Dec. 575 (2003)).

Photographs and the dallar amoum of propeny damage cannot provide definitive evidence that
the physics of a panicular accident did or did not cause a particular injury 10 a panticular individual. A
party’s use of photographs depicting minimal vehicular damage 10 suggesi a lack of 2 causative
correlation with an injury encourages supposition and conjecture. without a basis in the evidence thal
the plaintiffs injuries could not have been cavsed by a relatively minor impact.

As such, Plaimiffs respecifully request that the photographs depicting the damage 1o the

vehicles and the repair invoice(s) showing the dollar amouni of the propenty damage be excluded at

trial under NRS 48,025 and 48.035.
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V.

CONCLUSION

Based upon the foregoing, PlaintifIs respecifully requests that this Honorable Court GRANT
their Motion in Limine to (1) Preciude Defendant from Raising a*“Minos™ or "Low Impact” Defense;

{2) Limit the Trial Testimony of Defendant’s Expen, David Fish, M.D., and; (3) Exclude Evidence

of Propenty Damage.

DATED this I& day of February, 2011,

MAINOR EGLET

DAVID T. WALL, ESQ.
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Event RUMRer: Accident Number:

STATE OF NEVADA

050a15-0773 TRAFFIC ACCIDENT REPORT

FIHP. | ;005-003B864
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Occupanl J Witness Supplement Agrncy Nama:
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INFORMAL STATEMENT BY: ACCIDENT
p Driver 0 Ofices From NUMBER: Lgf)a G-003 &6 "f
O Passenper Other Depariment NEVADA CITATION S
0 Witness (3 Othes HIGHWAY PATROL NuMBER: /2 W7 0§
-\ OTHER
NUMBER: OSOYIS-0I7 3R
DATE: TIME: FULL L NAME:
‘/, e e 0OAM DO PM N r“/ / A
RESIDENCE ADDRESS: 1T STATE: | 2IP CODE: LEFPHONE;
| A Or él} ¢rd | A2 MY Y
$OCIAL SECURITY NUMBER: DRIVER'S LICENSE NUMBER: STATE:
DoUISS(e03 22,
VEHICLE LICENSE NUMBER: STATE: YEAR AND MAXE OF VEMICLE:
b X ) S22ol Chey 2Ry

MY OBSERVATION OR INVOLVEMENT IN THIS MATTER WAS AS FOLLOWS:
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Cheishohee N sk 42 ro-s5-51 80) Lf;'sz - Jokl e F8
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INFORMAL 5TATEMENT BY:

ACCIDENT
Eblivn O omier From NUMBER: é 200S - 00356 ({
Passenger Osher Depanimens NEVADA CITATION
O whoew O Otha HIGHWAY PATROL NUMBER: /) Y740
V-2 VUMBER: 0504)5-077.3
DATE: TIME: w0 FULL NAME: _ . .
U( ]S]DS 0 am Ofpm !L).t!l:&.\y\ Ny S;MQ_D
RESIDENCE ADDRESS: cITY: STATE: } CODE: TELEPHONE:
5105 Sessel Canyon Do | "CU P | 29000 | 702 o G347
SOCIAL SECURITY NUMBER: DRIVER'S LICENSE NUMBER: STATE:
i 7013200 N
VEHICLE LICENSE NUMBER: sn'rz:\j YEAR AND MAXE. OF VEHICLE:
ST RAG N 118 Eodd E380 ey

MY OBRSERVATION OR INVOLVEMENT IN THIS MATTER WAS AS FOLLOWS:
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DISTRICT COURT

CLARK COUNTY, NEVADA

WILL1AM JAY SIMAOQ, individually and
CHERYL ANN SIMAD, individually, and
as husband and wife,

Plaintilfs,

VE. Case No. A3 94}
JENRY R1SH; JAMES RISH; LINDA RISH,
DOES 1 through V; and ROE
CORPORATIONS 1 through V,
inclusive,

Defencants.

, tr mar et s e s n et et N e e Cwt

DEPOSITION OF DAVID E. F1S5H, M.D,
Santa Monica, CALIFORNIA

Thursday, February 10, 201}

Reported by:
Gideon Choi
C5R No. 13258
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HAHN & BOWERSOCK B800-660-3187 FAX 714-662-1398
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DISTRICT COURT
CLARN COUNTY, NEVADA

WILLIAM JAY SIMAD. indriduoally and )
CHERYL ANN SIMAO. indwithaally, and )

a3 husband end wife, b
)
Plhanmifls, )
)
va. ¥ Case No. A539455

)
JENNY RISH JAME S RISK. LINDA RISH, )
DOES ! tuough V. and ROE )

CORPORATIONS | through V. }
inclysive, }
)
Delendanis. 3

Deposinen of DAVIDE, FISH, MLD.. takon on behalf

of Pleinmiifis. » 1250 1bth Sueet. Tower Building.
Room 743, Sania Monica. Califormia, beginning ai
2:17 pom and ending 0 4:18 p.m.. on Thwaday.
Febreary 10. 2011. be fore Gideon Ches. Centified
Shorthand Repone No. 13258

APPEARANCES

F or the Plainnily

MAINOR EGLET, LLP

BY DAVID WALL, ESQ. (Appeanng vis video-comlerence)

400 Sowh Founth Sucn

Suite 600

Lay Vegas, Nevads 89101
Telephone (702} 430-5400
Facumile 1702) 450-545)

E.mul  dwipli@mainorswyen com

Fou the Defendant
ROGERS, MASTRANGELD, CARVALHO & MITCHELL

BY STEPHENH ROGERS, ES(} {Appearing vis
video-conference)

300 South f ounh Soent

Suie 700

Lay Vegas, Nevads 19101

Gar e e

.
-

R

LF I R

WM e e

10

$74:31:3513)

14:31:35)2
13
14
it
1k
37
18
19
20
7i
22
23
24
2%

Page 4
INDT X
Winess DAVIDI FISH MD
Exammanom Paye
By M Wall b.74
By Mr Ropess bR
EXHIBAITS
Desrnprion Page
Fan
Innochicrd
Copy of ruryreulum viar of ]
Dewid E Tish. MD
Copy of iesmony history of 7
Dand L Fsh MD
Cops of et sehedulr of Dpnd £ ?

Fish MD

Ceps of enier hle o] Dawd E ?

Fish. MDD fon subiec) case wath
tathng veconds

Cogr of CO ronaimmy mne H

preveon deposinons of Dawmd |
Tish MD

Cops olyrpoa b Cavid £ Tash, 1%

M D . dared [rbruan 1kh. 2009

Comn o dnde prodem Record 0

Review, Addendum No 1 duied
Julv 13th, 2030

Com of Independent Recod 70

Rowvirw Addendum No 4. died
Ovober 1k, 2010

Cop of Indepradent Record n

Revirs Addendom Mo 5

{Continurd )

INDL X (Cornpued )

TNT ORMATION REQIUJESTED
Pape  Line
Nome

QUESTIONS INSTRUCTE D NOT TO ANSWER
Page  Linr

Nome

Page 5
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14:33-20
1§:)3:7¢0
16:17:14
14:17:17 39
14:17:1710
14:317:15)1
J4:17:231)2
14:17:2813
16:37:33 14
14:172:351%
14:12:3718
14:37:4317
14:17:4418
19:17:4819
14:17:45720
14:17:5221
16:17:h%22
34:172:5623
14:17:5624¢

1
Fe
3
g
5
]
7
B

1€:37:271 3
Té:ifi00 T
16:35:04
14:)R:-0L
36:1Rz0F
14:-16:12
T423R:34
14:)B:26 F
le:18:40 9
14:;16:-4510
16138:47)1]
14:38:¢812
1571825212
14:18:5214
1¢:18:4%71%
14:19:001¢
14:19:0017
14:29:0818
14:19:12)9
14:2 98210720
14:18:272)
1€:15:2123
14:19: 312>
14:19:332
14:19:4025

P I T L

14:17:5625

Page @

DAVIDE. FISH. M D.
called as w winess by wnd on behall of the Pusmifl, and
hwving been first duly swom by the Cenified Shorthand
Repona, wis exsmincd and istificd as Inflows.

EXAMINATION

BY MR WALL.:

Q ANnpgm. Could you sipie you name for the record
plenne?

A DavidEhiFish

Q Dx Fish, jusi 10 king of walk thiough some Unngs. |
have 3-- do you have an updmed CV?

A Yeah but before vou sian. whar's vom pame?
My wame is David Wall Thank vou  Wea-I-)
'3 mr 10 mext you. su
All nght Do vou have 2 copy of vow CV?
Yru. | do.
1y that updsicd®
Yes. i1 s

OO O

Q@ Alipgh I'm not sutr mine 13 50 we'll make 1thn
Exhibil 1 10 1he deposinion,
A Ohay
[PV Ty Exdvba 1 was marked fo

vdentificansen by the Cemufied Shorthand Reporin. a copy of |

which v anached haaeo )

i
3418140 3
14:19:51
14:20:08
Pn:20:2%
14:20:32
P10:20:37
14:20:40
14:20:45
14:70:49 9
14:21:09 10
L34:21:1411
14:71: 1737
14:21:2633
14:21:36 14
L 18:21:1B1%
18:21:48738
14:231:49%11
14:21:%5 18
14:21:541%
CMF2:0070
14:22:057)
C1e:22:1322
C31:22:3723
14:22:10 74
L F4:22:3325

[ IR Y L e ]

Piage

Q 1have 2003

A Dhay 3o (o 2009 23 2 pestsng docin. ) dud two.
»n expert wAtness, | did sevenieen. and fen dhe plaanidT. | dud
nine. and for the defonse — acruslly, sarry — thar woudd br
even. and for the defeme 1 loohs Like wn

Q  Doywoheve the secorch hom 2010 as uel?

A Y& - oh, snd of the coun sppearances. } have thier,
and they were all fon phimill. Tie other ones were
depositiora. And foe 2010, thete weie cleven wotal deposinions.
one 45 veahng. and of the 1en that wrie Iefd over, rwo wee
plamtifl, wnd cighl wete defrnae

Q  Can you estimaxr tn 2002 wnd 2010, how many other cases

besrdes this pne involved Mr Rogers o his fum?
A Fwve
Q Is thad who insially cortanied vo i ths cane?
A 1donyremember Mo bhely, but 1 dend remembe
Q Do you have conrspondonce that wowld refica tar? .
A 1don inow.
Q Do you know when you were st coniacied on this case®
A Somaime st 1he begimning of 2008, hecause my firy
tepor wes in February of 2000
1 show thar your first sepon was Fobinaary of 2009 Iy
that incorrexcy?
A Yeaah, Japologize, 2008 — no  Actusily, no, it wey
n 2008, 1 may not have done a icport unlil 2009

FPage 7T

Q } have a hsr ot cases sexnmony st bul mine
s1ops wath 3008 Do vou have @ movr recehl cme?

A Yn

O Alnght Do vou hsvr ths handh?

A ) can print 3t wp for Gideon shes weie dont of vou |
wWRn

Q Alnght Well mabe that Exubn 7 1 hae s fer
schtdule T'mnm swre swhethe ) iy updmied 3 shows ~
pcTusliyv. 11 savy " 07 opdaved” 1n the lower leh-hand G
Is That saed) pocwt®

A Piobably not

Q Alngh Doyou have sn vpdaed onr svarlabie?

A Yn

Q Wil yoube able 1o previde that 16 the toun reponret
as Exhibin 37

A Yo

Q  Onihe Jat of cases since 2008, how many himes do you
think you've tesiified enher in » deposiion o e s el o
arhitration?

A Since 2000, and maybe 25 hmes

Q And can veuneakdpwn those 25 for ee . soughly hine: marry
were on: behall of plamufTs snd how many weie on brhalf of the
drfense or as & uesnng dorice?

A Yoy noproblemn Hold ona swetond | cando thm 5o
for 2008 -

J4:22:4%

18:22:47
f14323:00
E 14:23-092
]34:23:03
{1a:73:08
!]l:?]:]?
14:23:17
14:23:26
34:23:2730
14:23:311)
14:2%:52732
14:23:5813
14:24:08214
14:248:071)
14:24:0736
34:24:1117
J4:24:2218
14:24:161%
34:24:1620
J4:24:102)
14:24:2222
14:24:241213
14:24:3024
14;25:0425

VI I ST R N P

Page
When weir you firsl contecied, 00 you hnow"
Agtin, T'd 32y a1 the begmmng of 2008
Beginnimp of 20087
Correct.
What do yoil base thsl eniimpie on?
1 have my — 3 have 8 hilling simeomnem hom
February 14th, 2008, and # Jooks like there was an expadied

>0 >»Q >0

1eview of reconds (hwn waor nocded that vwas daked ssound 2008

0Q Wha did you hilt?

A Rogen, Mastmngelo, Canvalho & Mnchel)

Q Your entire file, including the bilbing recorda, I'd
Jike io buve nH of that srovided 1o the eoun repona and made
wexhibn 1ess o would be Exhibit 4 Can you povide
that afier the conclusion of the deposition to the oournt
Teponio?

A Do you war it on dise o do you wem it printed ou o1
what do you wam 1o do?

Q Ondis

A Ondix?

Q On disc would be fine.

A )don\ think ) can gez n i you todey 1'd have 10
send it Ko you

Q Okay. Do you know what yowr chages we 1o daien
this case?

While you're locking for thai, Docros, you've had yow

8

g
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Page 1}2
T4:55:07 3 drpositipn A PR enough mes tha you'd waive al! ihe normal 14:28:43 1
J4rdklv admonmiony, 15 that igh? I TR D Arnd have yow ever dong s Fusion?
14:35:03 & A Yoo 134:75:30 3 A No
14:75:14 4 MR WALL Al ngh And wivlr you'ic booking fiow that, T14:2B:50 1 Q0  Eve sssisted 1n a husion?
J4:35:38 % Mr Repones. ' gownp 10 provade 1o yoo » 000 that we Tl 14:28:47 % A No
10:75:38 ¢t peepued thi ha mne previous depositions of Dv. Fish, snd |ll:29:51 b Q  Doyou e panenu 00 10 spine Surgeons?
14:25:67 17 that will be Eahibin 8. ill:29:031 A Yo
14:25:39) ¢ THE COURT REPORTER Ohwy, 33, | 14:25:03 & Q  Havr you refened any ponenis to arry Las Yegas spine
14:26:04 % THE WITNESS Sol guess you did some ligh reading is tht } 34:29:21 8 surpeons?
18:5p:0E)0  arue? 114:29:1210 A Yo
16:76:0811  BYMR WALL (14:29:1711 Q  Who would you have relened 10?
19: 061027 @ Doyou huve 3 1otal for me, Docvor? 119:29:1812 A D Schifiny Tvr rebened pauenis 10 Las Vegss
JA:T6:1413 A Fmwarkmgonn  Oksy | pot s number for 114:29:2513  swpeors quite w b 11 jus depends Al UCLA o carchment
16:70:7610 you 319200 134:29:3730  wed n very bog 30 we et a Jot of paticnts fiom
14:36:451% Q Thu's upio. bu not including today? p14:29:4135  Las Vepas, and o 1 wrx to beep them in Las Viegas sy opposed 10
14:7¢6:460¢ A The s conect Pis:z9:4730 having surpery done here, »f thal peeds be
16.16:4%17% Q  What dhd you do v pepwe for yow deposition? 134:29:4817 Q SoDx Schilim 1y nov 2 spine swsgeen, 18 thas npht”
IETE NS ] A lreviewed the iccords tha § hat previously reviewrd '14:29:%318 A No no Thar was the fust porson } thought abow
16:0k:5%)%  andiead my repons, snd } looked over 1he rocoeds thw 1 114:259:5415  becsuse I recenily refened someonr there | eanh 12!l you
14:77:972 thaught were pernent fo the quesizons | hoped yoo would ask ;14:?9:55?0 offhand who 1 did  There's 2 ot of surgeons in Las Yegas. sol
14:27:023F me 114:30:002) cant ifl you exscily who ) relenred 10, but ) kaow I've
36:19:0802 3 Amahing else? |1|:30:03?? refermed some panems ovet the e
14:27:0772 A No }14:30:0523 Q Doyoubnow v MeNulty?
14:37:0879 O D you have any conversstions with M. Rogers oo | 19:30:0724 A Na posonally. no
14:27:1375  anyore fiom b firm? iu:30:0925 0 Have you ieferred wny patients 10 K McMuity?

Page lli Page 13

16137304 3 A Yo '14:30:14 3 A 1daet know
14159034 0 What wis the nature of thosc — how many? (14:30:14 D Youdon knpw?
14:7%:53 3 A Wel). when? Last weeh? Last year? D18:30:06 3 A Imayhsve )dony know )i depends on e provp
14:07:78 4 Q  To prepare Jor yow deposition. 14:30:18 4 that the panents m¢ coming framn. and my office 1ends 1o Uy 10
14:27i30 5 A Oh. probably just one conveniation jum io ake suse 14:30:23 5  bripthem find 5 sampeon w find someboddy in Las Vepss. so it's
14:77:33 € 1han) had s¥) of the docunenis that Eneeded and o make supe | 14:30:27 & possible that 8 refiovad has gone 1o hom
14:27:3¢ 73 that ) had a1} the proper yecouds that were needed, 14:30:30 7 ) Aseyou n member of NASS N-A-5.57
14:77:94 8 Q  When was thn conversstion? 14:30:34 8 A Yrs
39:27:48 ¢ A ) ihink 1 vwas rwo days ago, 14:30:35 % Q  Ase you » membor of 15157
19:57:4510 QO You we board cenificd, Doctor i that right? 14:30:4010 A Ym
14:27:5€1) A Yes, su, 12:30:4611 Q 587
14:37:3712 Q  Whah speciahty? 14:30:47132 A Yo
19:76:0013 A Physical medicine and rehabilitation and pain medicine. | 14:30:4713 Q 5o pe you fxmitin with i 15)5 guidelings or
J4:ZE04 2 Q  Yiu'e nod a bowsd cenified spine surgeon; is tha 14:30:4%934  criens Jor pain managemme docion?
14:78:133%  coneei? 14:30:521% A Yo
¥4:76:110€ A Well, ] mean, define “sping surpery”. | do soome spine 14:30:5218 Q  Have you evty performed any discography?
14:78:1631  sugrzics, so you have 10 be » linke bit more ~ 14:21:0017 A Ya
J4:28:20)% D Arc you board certified in any orthopedic sorgery o 14:31:0118 Q I'maomy?
14:70:2339  spine sugery? 14:21:051% A Yeu
14:2B8:2420 A Well, yeah,Jam 14:1):0820 Q  Oh, the answey wio yes. Corvical, lombar, or both?
14:26:282) Q  Ohay. Inwhat? 14-31:14721 A Ceorvical, thorscolumba, and lnmbas
14:28:3022 A Well ) do spinal cord stimulators and morphine pumps, §14:31:1922 Q Do you use those repuluty?
14:20:3523  and sowr doswpgery 101he spine ip thost cascy as well as 14:3):2223 A Yes
14:726:35 24 ventinopiasies and ¥yphoplanies which e sl comidered  } 14:31:2224 QWi was the last ume tha you prerfonmed 2 corvical
14:28:4325  spinc surgeries. 14:33:292% discopraphy?

Page )0
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14:31:30 1
14:31:37 2
14:31:39 )
14:31:43 14
14:31:%0 %
14:31:%4 6
14:31:55 7
14:31:59 6
14:33:058 8
14:32:1010
14:32:311 11
14:32:18632
14:32:2013}
14:32:2314
14:32:24)Y
14:32:3101€
14:32:3311
16:32:4018
14:32:4319
FA:372:4520
34:32:%22)
14:37:5622
14:33:0B23
14:33:112%
14:33:)32%

Page 14

A Two wechs apo

Q Do yovconsdn yoursrif 1o have eapenirse in i wer
of biomechanics o ol relaies o motos vehacle sceigenis?

A Hyou mean am | cemibad by ay goveming body, no.
bin do ] have expenise in underanding mechanics wnd injunes
yes.

Q  Would 1 be yous micmion 10 testify s an eapent i
the wea of biomechanics or whrther 3 cern type of impaci
beturen Two wehicles would be sufficient 10 Cawse 8 conain e
of injury?

A )W¥mxshed » guonon. | would snswe 11 1 doa
krrw 1f Tve been ashect 10 spedifically do that &s an eapen

Q Allnght Have you been asked o do that 1n this
case?

A Well, | mean, | dnnd cawsanon and te injury
component amd whether oo ot 3 peron was injured in 3 specilfic
e poeulent of if M2, Simeo had an npary oo from the ear
accidend, I've been pshed  've mande opimons 2y surh, b |
did not measurr velocities of G- forer or measwurmens of e
shid marhs or anyihng hike that. af 1het'y wha you're ashmg

Q  Se it wouddn br yow wtennian 10 offer 1estimony as
an eapett that the actund collision in s case based on -~

A Hello?

Q - muwy. would thal br correct?

A Youre going so have 1o sy wagsin You cut ou

14-33:18
14:23:20
14:32:73
14:33:27
14:33:11
14:33:33
14:32:34
14:33:34
14:33:13%
19:23:4710
14:33:53311
14:313:5812
14:34:0211
14:34:06 14
14:34:08 1%
14:34:1316
14:24:09 17
14:34:2218
14:34:361%
14:34:3020
14:34:027)
34:34:3622
14:34:41 22
14:34:4624
19:34:492%
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MR ROGERS Coun Repona. NI lodge » compound
ohjermon_ and then go shead, Docio

THE WITNESS You hive 1p say Use qurstion agesin 1 pol
ul of]

MR. WALL Oh, it got ot of!.

MR. STEPHENS: Oh, oksy
BY MR, WALL-

Q st yow inseniaon in this cast 10 ofler ppinionsy ”
ria) )eguding whoher this acndent was sufficrens in the
magruhuie of the colhision 1p cause & paniculas injary?

A Yeou. | mean, I'm going 10 make opinions based on the
MR, besed on the records on whethes or not the accidem
achially caused any injwry 1o Mr. Simao

Q Ther's not iy question My quertion is.  Ase you poing
10 do that from » biomechanical perpective, that iy, looking af
the damage (o the vehicles and the natwe of the collision ‘o
determinge whether it was sulficiemly sevese 10 cause »
panicular injury?

MR. STEPHENS: ) objecr. Compound. Doctor, go ahesd.

THE WITNESS: ] think Pve anvwered ihe question. | mean,
I'm not certified ms 2 bioengmeoy. T not centifiod as
somebody who can messure G-forees, it | can iell what an
sccident and what an MR Yook like and whethez o1 not 8 person
hima been injured based on the medica) records and the medica)
complaints,

X %]1:34:57

.11131:18
L 14:34:40
T14:34:82
14:34:590

j18:35:0D
114:3%:04
1 14:35:08
134:25:23
'14:35:)610
14:35:7011
.14:35:7712
- 14:135:2913
©14:35:3014
S14:35:353%
.1.:35:3815
114:35:4017

14:35:4418

14:35:4519

14:35:4920

14:35:5421
S 14:3%:8022
2 14:36:00213
-. 14:36:D829
-314:36:092)
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Page 16
BY MR WALL

Q  Docwt, do you undersiand my guesizon?

A Probubly not because you've ik ed it for the thig
nme._ 3o | would sry no, ] don's undersiand yous question

Q  There’s » difforence betwoen lookmg 31 the MRTs o
the medreal records 10 desermine consin things sunounding
causslion a8 compared 1o Jooking a1 the damage 10 thr sehicles
and deicrmining Dehs V and wheibet or non thal paruculy
collinion with those ™wo vehicles was sufTicient 10 caus a
pameuler inyury from s biomechanical pesspecuive

15 1t youw tntemt 10 offer an apimon based on thr
homechanics of 1he scoxdend?

A 1 don’y think so.

Q A you not sioe?

A Well, ) mean, } don’ know of ) undersinnd your
qucsiion

Q  Have you done any anslyns of the wehicies or the
photographs of the vehucles or the damag e e imates to the
vehicles in iendenng your apigra?

A I've looked m them so K've done an analysis of the
prctwes and the amount of damage a3 wel as the coss 1o fix the
dumage

Q Is it yow opinion tha) the damage 10 the vehicles o
the »now 10 fix the vehicles is » wmificam considersnen in
lorming the basis of any of your opinions?

14:38:07 0

I4i36:1b
FI4:5b:dE 3
1£336:25 &
YA:36:36 5
14:36:480 b
10:36:44 7
110:36:45 €
Jd4:3b:49 9§
14:36:9410
14:36:5771)
14:37:03172
14:37:0513
14:37:0714
14:37:103%
34:37:141%
14:37:1917
14:37:19138
19:37:2318
14:37:21120
14:37:3121
14:37:35322
14:37:3923
Ja:37:42 20
Ja:27:10620
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A 1 don’ now if | would sey significant, bz s
Inc1ow

Q And whey irwining do you hve 1o correlaie The amount
of durage va the vehicle 10 a sperific igury™

A Lzt me sex if ) pot i g, Conelmte the amoum of
durage vo » specific injuay?

Q Comrea, the amoun of demage 1o the vehicle

A Wel, iy experience. W's sexing marvy people who
have had ipnificam cu sccidems. Iy sering people who weie
injwred and prople who have had injurizs &3 wrll a8 2eviewing
PATViDUs cases and my parients that come through the dom m
well 3 come through the emer pency rxom who bave hed simificam
secidenns oo non-sigralicam sccidems.

Q  When you say "nonrsigrofcamt”, is il Yoo cxpenience
1has an sccident has 10 have » significant mmout of damage 10
the vehicles in order 10 cane injury 10 one of te panics
maide?

A Well, again, 1 think that depends on 1he commpluints of
the individual, where U individual mey hawe - rithes the body
sruch or what kind of components of damage, wheie it 3. 1
mean, obviously, if tht demage was done on s rew end bumprs,
and » person is complaining of » wrist injury a an clbow injury
on the righi side, and there's nothing thi the penon stk
and i¥'s B very alight irjwry, then obviowsly you make the

roneiation »s 10 the medics) components a3 well as the injry

5 (Pages 14 to 17)
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Page 18B.

and the dsmape 10 the vehicle ild:ﬂ:';l H

©  Sos i your umenion in this CAsE 10 38, "u:n:;'.- M
rasermily, } looked b the dumage 1o thesr vehxles, and a Ja:kdaa? 2
wass) sipadicant 1o couse kn shjury 10 Mr Stmao, 13 1he! yow 14:41:32D ¢
menton? Feidlat b

A Well, | think thar's pan of the whole evalustion of T6:45:-3E ¢
My, Sumao. snd lookimp a1 the recoads, | think ther's pan of 643181 3
1 Fra not ssywng thal ifs purely based an the sl J4:41:65 B
prchwes o pachy based on thr actual amoutin of damage, bat i4:41:40 8
s » hotor 14:41:03.0

O Ohay And you belicve that hw pmpect was not severe T14:41:5%03
enouph 1o caue sy e of snpxry beyend a whplish myary W 14070033
Mt Simao._ s thal your opmion? 14:42:D4 0

A No Il vou sex in my subsequen epona. | abandon e
whiphish mpury as a diepnasis and feh thar he had »
non-sper i mynfascial complant and they based on the pem
complawnis f1om hay wnial vasa knd the subsaguaend so months,
1 dontihink My Samac had a sgmifscens inpury 10 his nech

(B LELTRS LR
R TTFRFISTS
'yaraiizoie
[ 14:47:200%
'lu:q::ﬂ'.l-
[ EFL FEP .
143402550
14: 473077

| R ] i A

Q )y that becavss the impact wasn') scvere enouph to
cause n?

A Well. T tunk thatspanof st § aleo thnk 11" the
complamt thar bt had  He rcally was not complsining all nerk
peinaftn the May Sth - Tm sotvy — the Apil ) 3th, 2003
accrdent  You know, bin st vinit 1o a provides on the dth ~

18:57:4033
14z42:45%24

on thal day. you know, he may have compinined of peck pain bt | 14:42:47 3¢

A

1have an riectionst Lopr 1 don'l have the -

Fage 20

Q Alingh Would ypu be abir o prant oun 8 copy 10
mabe i Exdvbnt b?

A Well, 1w pomyg 1o ive bem 1he whole dix Y 1ealh
can’ pnm eviemhing mn
Q Alpgh Well, thn. | wam prnied ou1 and made =
separait axtubnl. Cun you do thar?

A Yes 1 willoy
O Allrigh Andihen | have what we'll cnll Eximbn 2.
“Indeperdem Recond Review:, Addendum No 17 vhar shows 3 dsee of

1enew of hly 13th 2010 o vou have thet avalable®

A Elerugnirally, yer
Q Alngh 1would ast shat tha he primied out abie
the deposition and made Exhebnl 7 And then § have “Independent
Record Review Addendum No 47
A Y

Q  Which xppeins 1o have » date o Ocsobes 1Bk 2010 Do
vou have 1that avaslabir?

A Tn

Q

1t would ash that thet he made 33 Fvhibit B the

deposrtion and printed owt 1 these an Addrndum 7 and 37
A Thats what | was wvong io clanh Hhank nwasa

clencal ena, and vhars wiy 1 came o 10 Addendum 4

Q  The xaswer i no, iheie i nm?
A There o oot

Fage 19

shci thay he dode’s rcally complain of neck pain, 0 there a2 14:42:48 )
compenem o b not bemng injured 10 has neck Y4:42:54 7

QG Bt nvy quesnion was. 15 1hat based on youw review of 14:43:00 3
the photographs and the damage estimates of ihe vehicle? 19:43:0¢ 4

A Thmispariof i, yes 34:42:10 5

Q  And what training do yoo have 1o measnuie o1 Jeview 14:43:12 6
photogrephs of an serident of the vehicles o the dammpe 14:43:18 7
e imsics ahd then 10 comelate thay 1o whether o nol Staneone 14:43:15 6
could be injwed enther by whiphush or by some other mechanism;, | 14:43:2% 9
what raining do you heve n thai? 14:43:2730

A Well, | thrik | ensweved thay before, bul, you knaw, 14:43:791]11
having been i ywo car socidents myself and oiperionced themss | 14:43:3632
well a3 arzing pstients through the concrpency room m DCLA, st § 14:43:3713
John Hopkins, and in the miliury, Fee gou s Jon of experience 14:43:3914
with acxidents snd with injuries that were sustained a3 well a3 14:43:351%
ueating palients who have had sccidents and whin kind of 14:43:42 38

injuries ihel were sunwined, 54 its pan of my eaperiente,
pan of pry vnining, and pant of my personsl expericnce a3 well.
Q Allrigm. ) have what | think i3 yow ongina) repon
which shows a date of review of February Siih, 2009. Doyou
have » copy of that?
A Yo

14:43:47127
13:43:¢018
18:43:48)19
14:43:48720
34:41:54 2]
14:43:5722
14:44:0123
14:44:0624
14:44:032%

Q I'm going 1o have that = if you have = copy of that ~
and wsk that that it be marked ay Exhibit & | tunk that's the
next in order .

Page 21

D Alnght Do these thier 1ep0ns conuin 2 compler

siqtement ol all of vows apinsons sthat you have in this case?

A

Q
A

Q

A
o

No Fheies an Addendum §
Where 13 Addendum 37
Raght here  {dndicating )

His that bren produced w0 anvone ? The record should
refiext thay yow'ie showing me s copy over Skvpe?

Yo T've given w10 Mr Ropers
I have not 1ocerved No 3

MR WALL. Mt Royens, bave you recrived No. 57

MR ROGERS )lawe not When did you send 1, Di. Fish?

THE WITNESS Yestadey

MR, STEFHENS Dhsy
BY MR. WALL:

Q  Alligh. Tm goang 1o 23k 1hat 3 copy be made of
tha and made Exhibit 9. } guess that would ba the neat in

order.

(Ploinnffs Exhibn 9 wis merked for

idemification Iy the Cerufied Shonhand Reponer, o eopy of
which is snached homo.)

] won't be sble 10 ser thal, obviowsly- 30 I'm going 1o

reserve now the epporunmty, once 3 review No. 3, 1o icconvene
the deposition in tder 10 do that

Leyme ash you thas InNo 5, docs 1 hisi the

recotds that you reviewed since No 47

6 (Pages 18 to 21}
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Yes
What tecoids we hnied?
The updned 1epon of Kenhkeen iarvnan dated 117372010
Js tha ot?
Yy
Al nghl.

MR STEPHENS  Dwicd whn?

THE WITNESS. 11/872010
BY MR WALL

Q Allngv Do el of thase fow repors whach we've
marked w &, 7. 8, and 9 cohtmin 3] the compleir opinions vou
ntend to rapiess in s case?

O»r 0> C>

A Weell, § ned to be as completr s possible Sincs my
teview of the 1ecceds in preparskion [ s deposmon, | may
make 1ome oher sIEMENS of Op 1. a0 Fm hoping that 0
coniains 3 kon of thern, b | may have morr

Q Alinght Does i - do the repons conun 2
compleie sttement of Dw bawis oy youn apimons?

A 1 dont know beraunt | just pos new recordy gs well

and 10 thal may ot comann some of U Tecords tha e
received eoemly  Aciwlly. in facy -

Q  Atlesyt as of the g of the repon. does 07

A Asof the ~ no, becatse | was non abir 10 sdif the new
recoils 10 on 1 e repon, 38 05 probably missing some
yeports ha! § do not have. And § ean 1ist them fo you. of your

140
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Page 214
sem 10 me, 32 } dom know if Fve soisally reviewed the smaprs
My previoud iwpora and o - 3 may have weewvid vhinh
beforehand, bt | haven'y kad 3 chance 1o actually look at them
wnti} the las1 rwvo werks

Q  And soall of thoar — well, i et you finish v
st Finrsh e lm

A Okay. MR of the cxrvical spine, 972472007, MR of the
cervical spine, 412008, MR of the ccrvical spine, 81172009,
brain MRI of 372372008, scrual imsges. Oy, and vehicle phoaon
Sorry 1 it have those befoee,

Q  And al} of these things Ut you just listed you just
vecerved within the faat reo weeks?

A 1'muy havr recrived them befose, Bt | have nol had a
chance 10 lock &) them until the last Iwo weeks, 50 in my mind )
Just secerved them 1o the Jant fwo weeks.

0 Including those dipositions”? Did you rocrive those
deposinions within the Jast b weeks? -

A lbeheve 0. yry

0 1didny hear tha) Mr Simao’s deposition was listed m
that proug, is thet conect?

A }might not have ween that one. 111 listed it on my
1epor, ) mary have had themn, but § might not have sexn hiy
sctun} depoanion

0 Wrell, Exhibil & which i3 your onginal repornt bists po

depositions nmma1uhkhuymuAadnumnNa1ruunu

Fage 25

19:45:49 ) wani 14:49:35 12 depoipion of Di. Adam Asita, A-1-i--m, and no others. And
14:45:%0 2 G Wha arr you haimng fon me? 14:4%:43 7  Addendum No. 4 doesn list ey depositions.

14:45:%3 3 A Well, 1 inow ) have not made any oponims o selerenced 34:488:45 3 S0 would yoo hawe Jisred o) of the documents tat you
14:45:36 4 some records that | recesved. And so you sad does Lhiy 14:49:49 4 1eviewed in preparation of yow repons. in that panicul
1£:46:04 5 sepor, No. 5, inchude all te things tha | had, sod Tachally  © 14:49:53 5 1epon o addendum?

14:56:06 b Thove some records, bt ) have not medt any opinons onthem. * 14:49:47 & A Which particular tepont o addendum?

14:46:10 7 Q  What records e those. and when did vow tecent them?  14:50:00 7 Q ANoflhem m you did esch one.

Ja:46:18 B A This week o1 last wech  Oh, § have themn on dawe 14:30:04 8 A Tm not swre ) understand yows question.

J4:46:27 9 Q  Frbruary 20117 14:50:0¢ © Q AN i, When you & youwl Hriginal scpon
14:46:7810 A Yesh 1forpon ] hwve 3 whole sa1 of disey tha } ' 14:50:31030  Febmuary of 2009, it listed 1econds reviewed. s that sll of
14:26:3311  have. They're inmy office, 50 ) can brng teom in o you wam | 14:50:3411  the records that you jeviewsd in preparation for that repont?
J4:46:3732 | can show them 1o you on th Sioype i you wam BEFUERE LY A Y.

14:46:4013 Q What records did you receive within the ast bwo weeks? @ 34:40:1713 Q Sume thing for Addendwn Mo, 1 where i1 Jists records
14:46:9214  That's wha Im msking 14:50:2314  poviewed?

14:86:441% A YNp,1wnow. ¥ po ialized the ) had thewe athe 0 18250:2315% A Yo

$14:46:4716  recosds. ) apologize. The depoiniovs of Brin Hall. $14:90:2318 Q Samc thing for Addendumn No, 4?7

14:46:3017  D». Seibel, Officn Hagstrom, Dv Rossler, Dv Ginve, £34:30:2627 A Yes

19:47:0538 Dy McNulty, dermy Rish = Reies-h, » repon fiom Dr. Warkle, 83 14:50:2718 Q  And Adderdurs No. § apperenily s welk, is tha right?
19:47:5218  repon from Dr. Wang, W-a-n-g; cervieal spine X-frys, 4/15/05, 1 14:50:3119 A Comea

14:47:3020 VI3, &/17/08, 1711110, 5 CT of the cervica) spme, 511:50:3?20 Q  Sume answer?

14:47334 1210 LADL, 01109, 3 CT of Un brin, 51472008, MRJ of v :{14:50:31?1 A Comect

34:47:4522  cerviod spine, the schel images, 32272010 '34:50:3522 QS0 you had - the only depeition that you had that you
14:47:5023 Q Lot me siop you for » monine. These are thongs tha - J4:50:4123 scvirwed uniil ihe Tas) Twh weeks wes the depasition of
34:47:5324  you just socrived in the Jast two weeks? 14:%0:4524 Dr. Arfa; s tha right?

14:47:5472% A Well, ) didny have he pcnual 1meges and 50 Lhey were lllzsﬂ:ﬂ?b A ]ixhicve se, you.

AR S
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Page 26,

Q  And vt you ~ when did you review the deposiions of
Dr Ht. D Seabwd, D Rossker, Do, Gvovel and Di. McNuly?

A Over thr 1ns) hwa werks.,

Q Imsom?

A Over the Ins) rovo wreks

Q  And 15 that becanse you've just received them?

A Lie ) saxd, ) might have seceived them beforehand,
1 did not know the ) had them until the lan couple of weeks in
preparation for the deposilion that was happening lodey.

€ 1 vou had them why wouldnY you have kncwn tht yow
had them?

A Tmabusy man 1dont know whavio tell you | have
» 1ot of things pownp o0 tvh miv pleie. Yve pot research
progects thal necd (o be 1aken cure of, | have grants ihal I'm
submatiing  You hnow. Fvr pot a lot of things going on besides
this casc. so s possible that they were there, and | jun)
dadnY have 2 thance 10 pei 12 then

1} How many ~
} Mope vou con sppiecisie that.
Imsom  Goahead
| hope v can appiecisic thal.
How many deposmons of Dv. McNulty did vou have?
Whot do vou mean? From shis case?
Yrs
Jihanb 0 u»sl ont s thesg anothe1? Oh, he had

- - -
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testimony of My Sirmao's meaving physician,” st thal nme was
. Arna the anly onc that you had 1evicswed?

A Thelieve 5o, you

G N, in fact, )l of those other depositions were nol
6710 %0 you umtil the hast two weeks, did you ever iequest them
previowshy?

A Wrll. ) mean, | requested all the yecords. bt they may
bave come im carbier, and 1 jus didn’ took st them o ) didny
sct thom There may hawve been » bot of different facion

Q  You wovld have wanted 1o see the deposiion 1estimony
of \he nesting physicsns end the surpron who per{ormed the
surgery. is thet nphi?

A Well | would wani 10 sec o)l the seconds

Q  What period of iime do you undersiand that Th Arms
actually besied Mr Siman?

A Do you think we could bt 3 quich bacak? § just wam
1o gea a drink. )'muisming 1o pol diy here, ohay?

MR WALL.

IRccess bhen bom 2 5% pm w0 2 ST pm )

MR WALL: Adnght Levs o back on the record
BY MR WALL.

Sure

Q Dorux, 40 you remember Yhe quesiion 1tha was athed
befose we ook » break?

A Yes,1do
Q  What was i p:nod ol tume 1h!t you undersiand

Page 27

fwg nght?

D Wl wll me how many transenpts you have?

A b heheve ] recall just one. bwr. seraally, io thindung
abowt 0. Hilenbk 1 wasn’t completed, wnd he had 1o have a
serond ont

Q0 Souit of these docwnents st you've Tisted herr Lha
*ou 33y You ©yther didnt recerve oo at least didn Feview

unti] ihe [ax1 Pwo werks, wre py of those mentioned in
Addendum Ko

A 1don btluve o

Q  Dhd any of thos dipadinons than you revicared of the
medital rreords than you've reviewed chunge any of yow oginions
I T cpie?

A honnfoced them  The depooition by Dr. Scibel in
conpumenion with tht depesstion of Mr. Hill and Dr. Arits nally
enforced e — 8 1ot of my opinions and allowed me 10 mruslly
pe1 2 bener grasp and pacture of ihe ¢ast ih poocrw)

0 Yow AddrndumNo 1 = Tm sorry — Addentumn Mo 4 rom
Oxicber of 2010, do you heve access 1o tha?

A Yes, sin

Q) OnPage 4 in Farngraph Mo 3, it says, *T have reviewed
the deposion lesrimony hom M. Simbo's roting plrysicinns,”
e then ot poce on 40 1 lerence ponioes of D, Anita
de poyitin

Whtn vou said, "] have seviewrd ihe depoaition

14:5%0:07 1
14:58:10 2
J4:58:18 3
14:50:26 4
14:508:231 3
14:%8:33 6
14:56:30 7
J4:90:42 8
J4:58:47 9
14:5€:4510
14:5B:5211
14:58:5612
14:-58:5813
14:55:0514
14:59:0615
34:5%:0916
14:39:1437
14:55:10118
14:5%:2119
Ya:59:2220
14:59:2721
14:59:3422
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14:59:4524
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Dr. Armia \o have trestad My Simaa?

A Tnk ity between 82472006 10 37222007

Q Llotme uh you That 1t of thwngs that you read 1o
me that you Tod jost 1evicwed within the  Jast hao weehs. ahere
docs that 1in come bom? What weic yous 1cadimg bom*

A Oh, wel), 1 realized that | didnt he we some of the
recordy, and so 1 fust quickly pin it fopaiher 0 my - i
ust 3 summary, jus » page

Q When did do you that?

A Inpeparation for the deposioion 1 realized sha there
was tecords thm | didn'y have hsied thete 50 1 warited to make
swre (hat 1 had them

Q  And so did you coracs My Ropera’s office 10 obwain
U information?

A No. Jihink § wight have had thenn alveady, bui 3 just
didnh ~ | don't know ¥ they, you know, sem everything 10 me
in the last couple of weeks a whriher § had them siready )
mean, there's s Jot of 1ecords for his cuse Thar's the
thing

Q Ao of te X-reys and CT scans 1ha you lked sbout
seem 10 be referenced in your Addendwmn Ne | as Films thay you
achally revicwad?

A Cowect, bt he's had some mare since thel ime sa |
warred 10 make st ~ well, 1 recerned some maore sincs tha

time 50 | wanted 10 make suse that ] was poning everything for

8 {(Pages 26 to 29)
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you

Q  Youw Addmdum No 4 on Page 3 soys that “the sccidemn
repont noled modersic darnage 10 the wehickes and both weie
dnven sway * s that 3 significam basys for wry of yow
opinions in this case?

MR. STEFHENS. 'm poing 10 objext. Vagur v to
“significant”, bt go shead, Docw.

THE WITNESS: ) don\ 3o where you're 1. What pape?
BY MR. WALL:

Q Page 3 of Addendurn No 4 in e first Rl paosgraph

A The firn full paragraph. so i's the 1op of Page 37
Right Okxy. Well, s the tme 1 don thonk - that was
haswcally from the 1epons, bun | dont know 1f | can really say
that | hat the setual images of the pictwes of the esmaes. of
the daumage ol the lime, 0 il mey have just been aken from the
tepons

Q My guession was Did » pisy » pan in forming yow
opmions in thi case?

A Mrbe

Q  Could you elaborsie on that » Jinle bu?

A Well, 'm not really sute exscily horw you wan! me 10
determine this 1 guess it's, you know, all the faciors that ga
inio this case. I secing the 1miial rocords and seting oy
complamis at Lhe 1ime ws well ms Jookimp of the photographs and
the sctunl damage of those photographs, and 30 11 definnely

i:01:5%
15:02: 04
15:07:132
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15:02:24
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15:02:41 10
15:02:412 11
15:02:50132
15:02:5%6 13
15%:03:00124
15:03:0815
15:03:071%
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Page 131
ployed » factos i the oversll icvitw of the case.

Q  On the same page funhet down unda Parsgraph ) »
says, “Mr. Simao had » sipnifant hinory of headaches with
veatmen priot 10 the moiot veholle sccxdent of Apnl 13th,
2005

Did you review ary records which peedaiod — medicab
rexcords which predaicd the acodent?

A No

Q Do you have any knowledpe of the chursain m location
of 1hose headings based on Ay medical 16cords?

A Just Bom the yooont recoods with his new newsolpgist
that he's been seemg in 2070 und him describing Ox histery of
longsunding Migmines as well as the sther raconds thet he
deacribed 10 the Southwecst Medica) Associates when he presenied
aftey \he accidemt sbow his pre-ainmg mignina.

Q  So wha) woe Mi. 5imao’s proenting complaini on the
day of the moun yehicle scoidem’?

A Nock pain, hesdache, Iefi ¢fbow pain

Q  Amyphing ese?

A That's what the recinds sy,

Q  ln Addendum Ne. 4 — well, Jet me sk you this:
Addendumn No. 4 — you testified previousty that since e time
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npht wpid, b | changed them

Q 1 thought “abandoned” wis 1ht word vou wsed exzhinn

A Oh »as 1? Ohey Abandon

Q  Shodld I dmiegard U first cpon and Addendon 3 m
Addendwen 17

A | weuldnY disregmd wnry of the repons. | jun was
lcoking a the disgnasia that ] casar up with, and i modified n
or abandoned it fiom the previows repons, bt the oprreans tha
arr n ibe ewrlin Wpons may no have been exiended 1o the
nexd jepon

Q  InAddendum 4 your s that “My Sivreo's care berwern
Mazy and Ox10bry of 2005 was sporadic and relaied 1o iy
pre-eunmp headu hed”. 00 you st that?

A No, but ] that's what ] recaldl smiting

0 What basis do you have 10 deterune shat amy yeaimen
barwcen May and Ociobes of 2005 was related 1o the pee-cusing
headackes s opposed o something d)fTaren thal ocowred inthe
sigudent?

A Wel, b adwmission on 3477005, that hr had » hiswry
of mpaine hesdarhes. no chanpe 1n the me rmal stahs, o you
wll, sad no weakness 1o s fegs based on the examanstion
there’y ni eurclogical complamts. the MR of the brwin beng
wyrrmrksble shewang 7o stuchizel sbaarrmahnes fram 472372004,
the westmem for uprsing Type hesdsches wath suanderd
medicanon such 1 Topeo wd Cansoprodel.

15:0b:43 1
S 35:06:48 2
15:06:50 3
.15%:08:58 4
j-.'I!l:D'.l:(Jll -
135:07:07 6
[15:07:13 1
115:07:16 B
11%:07:21 9
113:07:2410
P 35:07;:2851
[15:07:3212
15:07:3213
15:07:3414
15:07:371%
{315:07:4118
15;:07:A017
15:07:4818
15:07:5118
15:07:5770
15:08:082]
15:08:0927

19:04:0523  of yow original report until st least Addendirn No. 4 o No. 5, 15:08:1423 in fxt he presented with nech pein ot the hospital; is th

H .
15:04:11 24 that you had shandopad coriein conclasiom; s that night? 15:00:1624 coerent?
15:04:16 25 A Imodifed them ) don know if “sbandoned” is the 13:008:1625 A Yezh, tns you bave 10 undersiend the nech pain thay he

O So my question was -

A Tmhshng - holdon Fmnodone  The listing of
X-rays of U cervical spine 1n U Jeft shoulder from
10r812003; und the mconsisiencies of hima following up where he
docsnt have consistent follow-up on » weekly o bi-woekly
basis, but acvually had gaps ince. Thas, lame. i
connsient with 2 pre-cassting migwine condition.

Q' D yowundernand that M1 Simao described any
hendaches he had post-scrident shenng that period as being
differen) bom the migraines he may have suffaed prior 1o the
accident?

A Yes, Iread thnt

Q And have you disregarded thai?

A No, 1 didn\ disegard 1. That's fime, | undersund
where he's coming from I'm going by Uhe records, and this is
my opinion based on the simplicity of the mconds and his
pre-oxisting condition, a3 well 53 if you look p the records
from 2010, that really kind of xans takking sbout only
migraine besdaches.

Q  You write in Addendion No. 4, Exhibit 8, thet it was not
urmi] Ociober 2005 that his neck pain be gin 10 be an issor, b

8 (Pages 30 to 33)
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Page 34

prescnied wath wis not samethimg thay be conlaued to complhn T15:71:30

pbow  You knew, 1f somrbody Ras neck pain 1elated 1o
significant rmuma. i my expenence ot 8 Loved | irsums ormier
31 UCLA_ Johns Hophins, and in the mylary, these indhwiduals
have conmuaws pein complaims every Single dry, and they wili
show up the followinp week
) mean, he showed up on muhiple visits behween then

and Ociober and had no neck pain And, actually, if you look s
the physical exam, the range of motion of the neck was Al
withowt any pain 50 just beeause he had 1t onahe firs day,
obwibusly, docsns mean that be had signilicant pain o on

Q  Wel, thar's » ugmficant basis for your opamons
this case, 13mY 0. thai there wasnt neck pain from Mey 10
Oxtober of 2005 docwrnented wn the recands?

A 13 nol s significant basis 15 2 ponion of the
basis of my opintons | have oihex opinions  The MRJs
scnally being normal. reponed as normal on subsequent MRTs
sfietthe first oar  The fao thie My Simeo had no improvemem
with hus surpen for s neck condition. and 1he fact that he's
been complminmng of headuches, pot neck pawn, far consisienaly
1he hast fow vean, five vews

Q Aseyaussying that the sccosds suggest that he hasn
been complainng of nech pain over the ast four or five yeans?

A Np, b what I'm saymng is 12a1 the consumency of bis
complains appeas 10 be relned 1o » hesdache condinen The

~ —————
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A Yu

Q  Have you evn seen it whin 1he maan jogws of » pam
proyior 13 sibessed and nesied indd sl Of a sudden twe
secondiry paih SePEINO! becomes Eppaie Uy whey nt hadn been
thought of as sympiamsnr proviouh”

A Trean wve wlh shoa il Fthink B prachonen
we Jike to foous pn one problem and Uy 10 solve n 1o pa 1o the
nen ond, but J donht bedicve that You know if youie poing
10 have significant tauma. &nd 1t heppens 1o 8 signiicant
ponian of yous body, youre going 10 complam ol 5l of those
things, not jus) forms and pick and choose  So10 i1y
signifscam enough, you'te going to complan of all the 1ssues
not just the ome and foi g the othn

QDo you srmember wesifang 3 hide b contran
that previoansly in § depossson’?

A Well. # depends on the case, vou ksna ) ihmk tan
the 1a3ue muny be thsl that case presemrd that the person was
baving gmiicam wsucs in one arcs and mas mx have thouph
#born the Dihey arcas so W's b case-bn CaNWe by IS hot
that 0's unheard of, but you know: 'y serm ethang thal you got
10 consder when you're looking it afl the Fans inthr case
gemerst

Q  In st you previousty teatsfied than - and 1 quowe
-~ "A o of tones i the paneml popalanon Wl § see, the

main focus of the pan penetsior. once that’s hen away, all of

Page 35

other facwy beinp — and Dr Anie has sltzady esublahed dus
— that thoie may be no basss lor b pain complans  He
doesn't underiand whee the pain 8 comung hom  The MRTs aee
appeaning normal. The discogiams don't seem 1o mehe 3
concordance sense. And Dn. Seibel and Dn. Asms both sevm 1o
think that theye may be po taums Tt can explsin the min that
he has —~ @ Pm sotty = ho pethology tha can explein the prin
that be has.

Q  Sou he had, Sypothenically, constant pam complaims
i his neck from My so Ociobes of 2003, yousr saying that
wouldn change yow opinions 1 this case?

A Thats not what I'm saying. What Tm saymg —
Does # change youw opinian?
No.
The hrypothescal?
No, it wouldn't change my opinions. You know, the
MRATs are normal, B docsn explain his symplomns. B may show
» depenaralive conditon which is pse-enisting. bt his
complaints bayed on the yecords shonw thas ifs » headache thay
he waa complsining of, nol nech pein, and the exam showad »
normsi peck cxamination 50 ) don't 322 how hypothetical can fn
in thn case

>0 ¥ Q

G OChay. Inyour practice, 4o you gver sex palients whe
heve mubuple infuries or 13wl OINE On, tubts of primary and
serondary pain?
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» sudden you hind of ser the Ivest from the ners. you kngw:
and 50 things ¥md of open up and You sLan sering the aher
aress thal yoo heven't - havent been notaced hefoe © And
then ybu 2o on 10 38y, " Yesh. there's 5 prymasy and » sccondary
pain." Do you recall tesufying 1o thar?

A Which case?

Q| believe it was the Gilben cowr

A 1don temember  When was #7

Q  bedieve 2007, and it was seferenced agen in
Schultz case in June of last year.

A 1think you heve 1o Iook 01 the conina of the
question. There's defintely issues like that T'm now seving
that Ms. Simso couldn’ have that a we)l . What Tm saying 13
1 depeidy on the case by case and what the question was |
Eiean, ygu can pull out Ty quost you wanl, bul unlesy you shaw
the flow of thay quevxmng. | don't realty: undersiand the
relevance of youn question,

0Q  Well, uhimaiely, is i yous ppinion thal he doesn
have neck pain o Ut he daesnt have neck parn that was caused
by e motor vehicke sccident in Apnl of 20057

A My opirion is thal he doca ot ha~ve nech pan thar's
significant fiom the secident iuelf, and 1ha) he may have
presenied on the first doy with neck pair. but Lhat had 1es0l ved
within the first two weths The MREs are compleiely normal in

follow-ups, wnd you cannmt relme any of the cervical spine

10 [(Pages 34 to 37)
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I
peshology since theve is none 16 any of the senidem which s

sy § deorded Lo eall iy 8 nonespoaifvc muscle pam that had
resolved

Q  You had in your earher repans moahis cidr discussed ‘
» winplash mjury, and you hat mdicstad tha) you'ie shandoning |
that theory, 15 thal comect? H

A Yesh You have 1o Jook at all the recoyds in generud,
snd based on that and besed on Dr. ANW’s iestwmony & well s
D». Scibel's txhimutry of posyibly 8 secandary pain and possibly
not findng the sowrce of the pain, thet theve has 10 br some
queshitmd as 1o whethey o not therr was truly an injury 1g the
nech signifrcant enouph to waman swrgery

Q  Well, T'm not ashing if you relate iy whaplash inpury
to the suigery

I'mspymg  Drd he suiler, in yow expen opimion. »

whiplash injury at the time of the sccidem?

A Mo

Q You releience in your icpors 2 pnar motprevele
acowdend suflered by Mo Simao, do you recall th®
Yo
Do you know when 1t was?
2004
The motorcyele wes 20057
Oh, I'm samry. Dihink i was the year beforr, 2004
Are you pware of aay facts swirounding 1he acoidem?

o ——

o» 0> 0>

Fage 39

A Noi gther than what he had said 10 iy moviders

0 Rave you reviewed any recards of any medieal neasnem
as & 1esult of i1 panicuiar sceidem™

A No

Q It yow opinion that any beaunem sher the end of
May of J0D5 is bm 1ehaind 1 the mei@ vehicle scodes.
tha right?

A Conext

Q  You o on to cuiticizr weatmem Gut ML Sumao
received for cervical issues in 2006 and beyond: is that nght?

A Well, Tm sshed fo give an apipion on those eadTRIL
and whtther o naot they me Yeauments that | would convide
performing snd 3o — ) was slso asked whether o1 not they were
reasonable, necessary, and relaiod in the scridem, so | made
opinioms on them. :

Q  Once you dewnmined that nothing afles May of 2005 13 i
reibted 10 the motov vehicle acciden, You wen o 1O Siar
whethe you thirught trestment in 2006 and beyond wes reasonsble
and necessary?

A As i elates 10 the socident. i

Q  Bin you've akeady determinad that it wasnl 1ehaied 16
the sccidern.

My question is: Taking out any question of causal

relatamship, o you already determined that nothing beyord
Mary 2005 i selated 1o the acciden), why i A poceasary to |
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opposed 10 nang 10 solidify and o o disc., and so 1 hink

Page 40
rendel an pmpIoT m3 o whether the subsequent Deabnem was
scayorable and noczisaey?

A Beaause Fmswe vou'st gonp 1o 23k me about

QO And s thars winy vou rendet b the oprrion”

A Well. 1'maan, Fm sshed w0 jive 3R opinion on the
records. Fm ashed 1o give a0 opmion on the pocedures 3o —

Ten nsked 1o gror an opinion, so | gave A OPinIOn

Q T MR from Mach of 2006, you have revicwed both the
repem and the Gim, i th nght?

A Tha nconent

)  And do vou aproe tht it showed » rmald nerrow lelt
nrutal loramine a1 €3 and £47

A No )dont

0 De vousgiee that 11 showed 2 ymal) crppal disc
motruson 9 U4 and 57

A Nuo 1denm

QG N Dy McNule had — well, assume tha he disagieed
wih oy would vou aptee that 1 was sppY opoaie 1o send the
plainiif] oy pmin anBgemen Deatmen 3t thn pont?

A Wrll vou know, 11y 2lways SpROPT IRIE 10 3enl SOmeons
0 pasn mansgemen) becaisse | dant thimh thete was 8 Swgical
issur 5011 the individiad 1 - 1f youte ving 1o hgwe
nul where the Sourcr of 1he pasr 13 coming fiem, you'se poing 10
waht 1o try 1 deicrmme %31 on a mare tonocic bays 1

—— . . A————— i —— e eyt

Page 41

war drfimieb seasonabie ot D1 MoNully 10 pasy hmon 1o
sormtonwr rhar b 3 v ond oprmon and may b cvien an cvalustion
1 derermine where she sowrte of the pain 33 coming hom

O Do vou spree that by the e Dr McNulty saw My, Simao
agaw 1 Seprembes of 2007, that theie way evidence of & pain
proeron B C 4 nndien C4-57

A No.) don agree wath that

0Q Do voubelievy v wis spproprinie for Di. MeNulty 10
oadet & ew MRI 1 Seprember of 20077

A Appropnwie, becausr hw's ying to funher deenvene
whary gmng on sure Tonesa, ) don't think that that's
uhreasomble for him 10 oahe 3 decision because he was confused.
There was no real pood source fo the pain, and yet e was 2i))
complaiming of pain, and Dh. McNulty's » syrine surgeon 1o be
wams 10y ind fix the spine. Whethet it's relewam and
reluied tovhe motor vehicle sccident, pa, i1°s Dot

Q  The Scpiember 2007 MRL, you reviewed both the nepon
and the fam?

A Yry | have itright hare on vy companey.

QDo you sex wny differences berween That and the
Maich 2006 MRI?

A You know, in genrrad, 1 Tooks Jike i1 impeirved which
18 what happened 1n 2008 in August. It was repanied as nomal,
1 mean. n Jooks ke # very narmw) MR for sge
SO OpTIFCnCY
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Fage 44

underyanding ¥

A Thifs sboul npgh

0 When da you understand vhat the 3utpere actusdly was
performed? Do you undersiand Dt the suu gen: was m the sping
of 20097

A Tmlowking Much25th, 2009

Q Alriphi S0 thal would have bors shmowt bwo yesrs
afict Dr. Asita mopped setng M. Simao, i tha ngin?

A Yo

Q Thoe was » discopaphy performed 1o this case in
August of 2003 by Dy Ressler  Are vou Bware of the?

A Y
Do youknow Dy Rossler?
No
Dhd yow 1eview s recoids?
Yo
nd you seview s deposiiion?
Did ) bs 15?

Q  Youresd w10 e wxiay  You Isted 11 when youraad
of¥ 5 lim ol trings tat you seceived wmitin the s o
wechs.

A Wilt, UYicad it and | histed nofl. then vea. )
reviewsd i1,

> 0> & » 0

Q Irs ot lined in any of youn repona. Tn's just whn
you tnkd me wday.

Page 4:

Q  Fm st asking vou shoul Seplembeo 2007 s comprred o 15:74:23 1
March 2006, youre saying there's anamprovemend berweenthose  15:24:23 2
rwa? : 15%:z24:24 21

A Well, inmy mind. it 1ooks Tike 113 about the same | Th:24:28 4
mean, ] dont know il vos can really quarmify 11 as mmproved, ©15:25:46 5
bun s shil eonsdred. 10 me, o be an ape-appropamr. L 15:25:48 &
nosme! MR) '15:26:2% 7

Q D McNubty icsificd w his deposmon tha o showed ©18:26:33 ¢
the sume findings, 1he Scprember of 2007 coe as the March 2004 I 15:26:36 B
ont Youmay disapee wnth the findings. but do you disaper 15:76:37)0
thot they ae casenhially the same? P 18:26:4611

A My fechng 5 vt theviie essentiplly the same 15:26:49)2

2 Allnph Fallowing thet MRY. Dy McNulny exther did 1%:26:4913
o ordesesd o leh £3-4 and C4-5 vanslosmnal eprdwal 15:26:52 3¢
wnjecions Do vou apee ov disaper wth that process 1o 15:2B:521%
desermne the pain pencieror®? 15:26:5516

A )disapee | dond thonk 'y necessary 10 peiform 15:26:5517
those igectiony  He wisn't hawing pain i shat dissnbuninn 15:26:%0 18
paniem. ind when 1 was done. he dhdn have amy impiovement 15:27:0419
erthen, Y010 was - 15:27:0720

Q  Acully - I'msom, Fh:37:1021

A Well. again. thar's the problem wath the repors of 15:29:3122
pain You know. you'e going by a subjecve sepon Mr Simae  15:77:1623
said he felt betn. Inn abvioasly he dydn't becsuse he was ;15:27:31624
ab)) having symptoms sfierasady T15:27:192%

Page 43
0 Hricponed 30 pricene setar!  You think that thars 1 ¥5:27:20

15:27:25

A Wrll 1 domi konw That's the problem | mean. o
could be placebo 1 also could be tha we're )t no clews
because the pan genciator has ndel really been establshed, and
iv sppears 10 mt that 1f was mose relnied 10 3 Mipramt headache

L 15:2%:28

y15:27:34
135:27:27

CRUSS,

1
2
3
15:27:32 4
5
[
7

i
15127042

Q 1nyowr Addendurn Na 4 you s thad "l apier wah 15:27:49 8
1. A that tenical spine sungery was nol necessarny based 15:37:47 B
upon the smagrs and Mi Simao’s pon compisints * De youecall | 15:27:5210
that? 15:27:%611

A Yo 15:27:560)2

Q Youundestand that In Arms dwdn’ havr any reconds 15:20:0123
post-June of 2007 and never saw M Simso wfier June of 2007, | 15:28:0214

" thayright? 15:28: 03158

A ldonk know You'd have to ash Dr. Ane 15:28:0816

Q Well we did. 15:28:3117

A S0- 1%:28:1318

Q Ll - W peniod of 1me we alieady esublished 14:28:1919
From you is that that was the period of time thst you beleve 15:208: 2720
Dy, Asits sow M Simao, 18 that nght? 15:28:312)

A Do you wani 10 go evtt 10 bfain becauss Frn pot ywe | 15:28:3422
undersund the dates 1%:28:3523

Q Allrgm Dv Anw tresied Mi. Simso toughly from 1%:28:4328
October of 2006 unisf June of 2007, 33 that consisiznt with yow 15:20:4623

FPaqe 45

A Thet's what Im saying  Thets whry § pos the st so |
could eapound with you

G During 2 discography procedure, ir's generally bhnd 10
the patient; is that nghi?

A The Jevel that's being tested is blind., ves

003204

Q  Any roason tha you would conchade that D Russler
would iell Mr, Simao what Jevels ¢'s injecting?

A No, | eve no reason to belirve thm

Q And the result, accomding 1o Dy, Rossicr. was posnive
ut £3-4 and C4 and 5; s that yowr undersianding?

A Based on the repan, yes. .

Q Do you have any reason 10 believe thunihe procedwe
was not property performed?

A Mo

G Any reason 10 believe that # was » false poanive?

A Yes, ) do have reason 1o belicve that

Q And what i that reason?

A e has » pomal MRI Nesmal discs do nos ususily give
pain thal s considered pathological A dhisc that has pain
thal's & hovnal sppearance on an MR is ol 3 disc thal you wan
1o replace of do nurpery for, 50 that would be considerad »
positive controd, 30 if you think ii's positive and you do
nogay s it docsnt hedp him, which it didn'L then #s
considered 3 Falae posnive.

Q 50 since - It me Just make Sure | undersiand this,

- O
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Page 46 Page 46
Tr:2Fa20 0 and please conecs me il I'm wiong  Simce you view the MR o 15:27:11 1 A Well_many lanon You know. | dony know if you'se
Liibzbe be normal, and 1the discopam was posiywe for CImd CH w0t |, 32:27: 0L 7 underpone & piocedwe 07 have actually sen w mocedwe. bw
By S0t 3 O34 and 9.5 vhen youte rejenting the ducogram and selyong ~ 15:27:70 3 Dwvie not L funnesl Dings 1o haer done 1o you. ind they sre
1%.7¢:1E8 4 on the MRI and, Therelore, the dscogram mun be » Jalse t1h32:24 4 qunr Usnmaix  You're plscing s vers long nesdle yrap Y
12,5028 5 posinrve’ AR LT PN N snieTie pen of yow pech. and you'ie parly naake becsuse you
MRS Y N A Almom. You're simost these. It's o litte mare !.15:32:?9 have o pve siosponse If's nov u pleasamt pr ocodure by any
15:2%:26 7 complxs thanthn | think, s you know - } know you've J15:32:32 7 mesm And s jun the sheos et of placmy 1he noedle 13 s
15:25:2) B probably 1ead up on discograoms i peneral and whether or not P13:32:31 8 omponem of pain, knd people mey masinterprect that
15:08: 35 & there's [alse positives, copreislly in cases of biigsison and ' 15:32:40 % The fact thn you'ie pressunzing s disc, mrd 3 if's
127203810 aocondary gain. wnd corical discograms wre noted to be even 215:32:4“0 not in the cemies of the disc and 115 m The Annwlus or I Is
I k1) more rontrovensial and more comsidarcd (o be false positives 1153:32:451)  ootn the nuclews. bt somewhere ofl 10 the a1de, theiry 3
IR T N And you have 10 look 1 a2k of different facion 0 15:32:5032  possibalny that you get s Blse read, expeciadly if you have »
1%:08:8215  You haw ook 3t the MR]  You beve 1o look &l the previous 15:32:33)23  highe pressiar The presswee component of Ve dias - |
1t %614 wepiment Yo have 1o look 31 the pain complunis. You have 15:32:56 04 wasnd there. 50 ) can' 1eb vou exacily, b of voulnok i it
i8:0%: k1S o look m o whire the penerns of puin travel. Yo have 10 Jook ©19:32:5%1b . performang 8 dise, some of the imes these discs wre pospve
i Ui R1)E sahe kptimacy of those complants and whay was previously 15:33:021¢  lo indwsduals. and we dont exsoily know wi they'ie posmive.
I8 2L 0E )Y ueared as wel) 03 the discogram and the confines of thal 315:32:0517  tad they can be, and Oe MR) i compleichy nomal  Tha
roir a3k dscogamand e MR So you'te booking at o 1o of diffeamt 15:33:0¢08  defwnrly confuses viu 30 1f youse sceing & poanne e
YEIIGI0YY facion in comunciion with this  And based on whot sppesrs 10 15:13:1312  with an MR that appesss 10 be normal, vou've got to conclude
1P FC:1tI0 be the paiern of pan for Mr. Simad s well a5 the dist 15:33:17720 that o's poweminily o fadsr postive dnc
| R (FE lppmmlﬂll!\fhm.kmmllm‘lidutlmducopmslo: 14:23:212) N only that bt you also have the pswcholopial
14:30: 3027 derermine whether of not murgery was neczsawy of swpery would « 15: 33:23 579 omponents that need 10 e 3dd eased. the secondary prin. the
IL:20: 2073 be done borause he was never a surpieal eandidae for g cxrvicsd @ 15:32:2523  componmmts of whae the pain 13 Yotaiod, snd where does the pam
P9°30: 2124 apme :35:33:2024  pavel? You know, me you seving that v dast 13 el
PR R By Y Q Which — what's 2 more valuahe ool to see, for ;]&:31: 3125  becaust w's pamfid or are you saving thal s concordam with

Page 4'7'_ Page 49

it nATance, an annuia tess m a dist, an MRI o something elae? 135:33:34 ) the pain of wheve you nomally heve pain an s dsv-10-day basis?
e A Well, anudar wcars can fappen with sy kind of 13:33:38 2 Tha can also givr you s falye potivr
it degeneralive companem. Annulas sears cm be presen! snd we 12533241 3 Q  5c1s nyous icsimony snd yous opinion 1o »
it % have no pein componem ol it. Hew do you detarmine what's » "15:33:48 4 reasonable depee of medical probability 1hat the dicography in
1% 5  moresignificam way of evalusting thal annular 1ear? Ifsa §15:33:48 % Avgusi of 2008 rendered & false positive?
18:30:02 & wery difficult question, and we heve non really found @ posipve | 15:33:51 6 A Yes
i8:21:07 7 way of detomining that. f15:33:31 1 Q  And you obvioualy drsagrer wnth Dy . Roaster on i, is
3L:30: 0k B Now, you can gul contras in o disc with discogramand | 15:34:08 B the nghn?
1%:33:17 ¢ doa CT myelogam and o 8 tear or Rsure, bin tha 9l ey 1%:34:07 9 A Wrll, he called il peitrve. 30 ] guess 1 disapee
15:31:1730 et mear; avphing clinically. You coald Jook ai sn MR) and ace 215:31:10]0 Q  And do you beleve the inder Propoiol, the My Simso
1£:33:2)11  thavon the MRL, and it 511l may not meke umye. 5o dont 15:34:2331  gave aicsponse 10 3 blind discograom that rendered the false
15:31:3312  Yovow if we have really gest imaging components o say whm js | 15:34:3232  posinve?
14:31:7813  the best way of looking 21 it 15:34:3213 A Well, 1think that's abo s component | didn't rven
i9:3):07 14 Q W), an wular tear can eaist and not show up onan 15:34:3514 addiessy tha, but yoo. ) mean, if the person‘s out, and they'te
3£:31:3715 MR, is bat cormect of no? 15:34:3%1%  on Propofal, snd they cant ically think clezwly, and they don't
3%:31:341¢ A No, | don believe that, | think you have 10 show 15:34:4416  semembo the weatmem 3 all, sbsclutcly armhing can cause
15:31:2917  somcthing an sn MR1. If the MRPs ouwr gold sissdand, you know, | 15:34:4717  pain You could jus pinch theis shin on 1he side and thm
15:1):4218  you're hopmng that you soe Mwnething. And this ido of » 13:34:5018 could st pun, 3 that's another comporsend thal | had no
14:31:4619 micolew or 8 micosoopic 1o thal is only seen by you placing | 15:34:5419  brought up, bua thank you for bringing than wp
15:31:5220  » needie and shoving # bunch of Duid in there docan't make much | 15:34:5420 Q  Well, whst do you use when you perform that? Do you
18:31:0421 sensetome. 15:34:572)  use Propofol? Do you us Versed? Wha do yow usc?
1%:3):5422 Q Well, if ifs your conchusion that it was # falic i 195:34:3922 A Yish, wo use — you know, we try \0 make the puiem as
15:37:0323  posnive, il thete's no ronson 10 belicve the procedure wasnh 113:35:0223 comforable ny possible. Tve done i without any sedation, and
15:32:0529  properly poformed o thai Lhe equipment mal functioned, then 15:35:0624 we've ponen thuough it You kmaw, patienss have to be sblke 1o
18320825 whn would cause the fulse pesitive? 15:3%:302%  plornie this procedure. We cen give o linthe Fentamyl 10 make
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Page 40.

sute Ihevic somewhs comionsblr. and then we pree » [mile bir
of Vrised 10 agsin mabe them i The way | periomm thew
eats 13 that ) vl them up fiont that this » nes going fo be

¥ fun s w pﬂiorm wred ther's pomg 10 br Jome pam Rypoxd

10 9. bt ) e vou fully swake 30 you can pan e wath

me, When you knock somebody out with Propofel wd then iy 1
wake them up, its » haidn st

Q Dv Rowsler ustified 1n his deposition thel the
procehur he wed Tollowed the guidetines fom 1518 Do you
pree with that o dissgree?

A 1 bavt na rcason o disapres that he dvdn lollow s
gusdelne, but hke wry pundelsxe. i's a pusde 1 mean. iy
ottt Siandaod of care  1r's 1ol the Wiy Lhar rveryvone Jocy
it Everyone hay » hile hflesent componen of performong a
discogram

Q lnyow founh sddendum, Addendum No 4 wineh 1y
Exhityl § — and ) undenand thay was tommenting on the hie
care plan. bl you wiote o Poge 4 "o 2 medical probatuliy.
mnjections were not necessary basod on the molor vehi be
accident  The injectiony that weie done did not yexolve his
pain and did not confirm cervics) mvolvement ©

Is 1 pour pasataon — sciing aside the nsoe of
whethet n's telaied o the secident 13 A yo pviinon tha
all of the mjections thal Mt. Simso has vndeipone were
unmeccasary?

15:37:03 1
15:37:07 2
15:3T7:13 1
19:37:19 4
18:37:2¢ 5
15:37:28 &
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1%5:37:30 B
1%:37:331 9
15:37:3610
14:37:3011
15:37:143172
15:37: 48133
15:37:5014
15:37:5415
18:37:5518
35:37:5817
15:308:00118
15:38:0419
15:38:0520
15:38:112)
35:38:1422
15:30:18223
15:308:2128

15:38:272%
L

Faqs 5]

A Wi, s hasd for e 10 make § blanke) siatemens Dhe
that. 1 guess what | was saying 13 that 1 didn frel, based on
his pariem of hns pain, that he needed to heve sclective nerve
rooi block and facel inperon a3 wedl ms focrt thromomies
His poin was obviously rchied 10 s migraine hesduches in my
opinion.

Neow, I'm not feulling Dr  Arita. b based on thr -
and you Iold me not 10 buse it on the accidem. b 1 don
think | would have done those procedures. 1dont think they
would have really devermined anything because the MR] was
appearing fiormal, 56 You'E 2ot going 10 pey these kind of need
fos B injecvion based on a normal appearing MR and the pafiem
of pain that he descnibed.

Q Sois thal yes, you believed that the injections were
wnecesary’?

A Apin, 1 didn) want 10 make o blanker susternent se |
vied to clarify tha,

Q  Well, you did make s blanket sialement i you repont
Thar's why )'m naking,

A Well, I'm urying w0 hone it in an todwy's visit.

Q  Sois it yiu, they were neorssary, o no, they were
urmecensary - strike thet. Wait s mimae. Lzt me — 1 think |
jun gove you » heads ) win, 1ils you Jose.

I3 5t yow testimonry thet the imjeciions were necossary
Ot UNNCGESAATY Schling sside the issue of causation?

E:s 3a:2) 3
P35:38:37 2
115:30:4] 3
i15:35:u 4
f1y:39:01 8
!15:35:01 6
115:39:08 7
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¥5:39:09 9
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Fage 52

A Hey, b Rogen there?

MR ATEPHENS Ase you solicmng an objection”

THE WITNESS Well, | mean, he corr exied himsedf. 3o b
thought you might have m Icass knowm whns he was saying

THE WITNESS. Can you read Whe questnion hack?

(The retord was resd by the reponies )

THE WITNESS: Yeah, | don't think the injecuons weie
neceaary basad on his pain complaima ond based an what ) saw
from the MR, 30 no, if’s not peceysary
HY MR WALL

Q 13 n your opinson that none of the snjections
confimed cernca) mvolvement?

A Yeah, ) donY think any of the myec1vons pctually pave
hym the rehel that we'se looking o 1o deyermine the sourer of
the paim. wnd | think that's why all the docicus weie mdenng
so mary MRIs trying 1o figure ows what was poing on | thunk
Dv Ar was scisiching s hend 1inying 1o figaie ot why he
wasn't gt oy benen and why hr wasn'y improving
Dr Seibwe) is pierry much doing the same thing now  And
D McNuiry did swpery, snd he's still not berrey and stibl hms
pan 50 don think the hal generstor has been found
wilhin tht crrvical spine. s somewhere clse

Q Allrigh. Do youw bebeve tha the swepery perfonmed
was unnecessury?

A | dont wani 10 say that il was unnecessany | think

. ———— —d——————— = -

Page b3
1 was unreasonable. 11 didn mahke sense based on she MRI

Q W you used the word “unnectssary” i vour icpon. aie
you changmp thel opinion?

A You know, you guys have your lawyel thing abowt it. so
yes, 1 stick with what's in my repon.

Q Do you belicve the weatment by Dn. McNuby: fell bedow
tht sindard of cure?

A Fwes ntver ashed to look sl sundad caie. § have no
comments 10 make on sendard of cor 30 -

Q Wouold sn uanrcessary surpery be below the stndard of
care?

A 1was not aaked to ook a) standard of care. 'm not
20ing 1o b abi¢ 10 cosrenct oo that question.

Q Wrl), do you have an opinian as ta whethes sn
unncttssary surgery srould be tclow the sandaid of cwe?

A 1have no opinion on Lha 1opx.

Q You write in your — J poess I'm booking st Addemdum |
now. 11 Addendum ) sl valid o have we sort of moved on Yo
somneihing the? Are your conclusions — ket me ash that s
benes way.

Are your contlusions and siiements in Addendum No. )
Nil} some of yow opinions?

A We can go Vough them if you want,

Q You writt om Page 8 "The lack of response by the
procedures deme with Dy, Arite cails in10 question why the

14

HAHN & BOWERSOCK 800-660-3187 FAX 714-662-1398

151 KALMUS DRIVE,

SUITE Ll COSTA MESA, CA 92626

{Pages 50 to 53)

003206

_a3tf2sat-adin-44c0-Bed 7-d5214547 D

003206

003206




L0200

Page 54°
RN RTINS | i tions done tn ahe spine swgron Dy McNuln, weit more
tia]: ' sweeendul
FEEE S R Lty e ol thal down 15 1 yous Delief thas the
18141158 & yelecuve prvr 100 Mocks done by Dy Astie in Oclobes of 2006
1b:87: 7 % ewidenced adneh of resporne?
it:kizit b A Well. ) ihunk theres jus) inconsistent i with hu
3%:62:39 7 response, and that's ind of she poin) of what 1 was sspng 13
Priqisez b

1hat how ¢oine you can have 3 good yraponse with one provide and
no with the ot | snewn, you should be ronistem. Your

"
s
~1
-y
~
o

30:82:7€1C lnOw, ybu want 10 do a procedue by arybody wnd heve the same

1L:45:3C11  srsull Since you dide gt good success with these things,

1Yi4r 2000 and shen ol of @ pudiden you g21 1o anotho provades and Y
itz Ak 13 hawve pood succrss. it doess') make much sense  Plus, of you
Cigiiniid mpechin diflesem wess by one providen and you per esuhs,
Yi47:4%3  and by aeeiber provider ypo donh, at jus calls inso queshion
tiaz: &1L 1he inaccwancs s the meonsistences of ieporing by

R PRV R} Mr Simao
Y PREE T Q S0/ Dx Anmresnfird that there was w 3010

Jti4x:0fLIE 73 priceny improvement sccording 10 My, Simoa from the selexpive
BRE KRN IR

nerve i) bloeky on Oziober of 2000, wha ronclusion maght vou
seach lram thal paniculu far?

A )dontkpow Thars the peoblemn L don' think J can
makt one

[ Q Well, would it be the ach of responst by the pecedare v 15:86:23 24 realh make sense 1h me o wrmy of the hifTirner hetween the

H ¢ dona by L. Anla? Thess uris = ipsponse, ahd & positve l 15:46:2525  rwo Thevar sull shizoinmscs
Page 55 Page 957

] JEApONSE. sl these? 15:46:27 ) D Welt 1) Ma Rosster 1oanilied that thee pulse yadio

i A Well tha's whars ieponed, bu 1 thmd s Ci5:4B:d? 7 hiequenn pioceduie tha he performed e expesied 1o nommally

k] witoostent. vou know. | mean, kom e panern of pein tat 315:46:37 3 a3t It e 10 iee monthd. would vou dysapree with that o

4 he deserybed. the responae that was the response, i confuses ; 1h:46:4) 4 have same question abowt what proceduie he aciually performed?

4 me b dossny make soar. The MA) being nohmal and havng no ) 3531 46:4% & A No. I o dssprermg  What Frn saymg is if you
14:43:8) &  compession d Any nirves ) mean, you're blocking 8 nerve that i 15:46:48 & look at thr lnerarwr. and vou hook sl e P ocedurt nself,
19:43:44 1 yOu psxume is beimg compiesicd somewhere, and the MR is noi 1h:40b:5%2 1 the ¢xpecied sesubs mie poInp 10 be six 10 Twelve months is
I4:43:48 & showmp any comprossion Kywheiz, so ifs — why is it pening ‘ 15:46:%6 8 what vou're hoping lor. especislly when vou'se peiorming those
15:43:%0 9 benn? You just don't knaw. [15:47:00 9 procedwes WD Rossiey -
15:43:521D Q  Dr. Ariw slsa did on 31 feasi Two Occasiond & pulse 1%:47: 0010 0 And-
15:43:5811  radho hoquency 1n the end of 2008, spring of 2007, do you 15:47:0311 A Tmsorry Jspolopar 1FDh Ressder feh i only
154430232 recall that? 15:49:07917  inned for thiee months, maybe that's his £x perience  Fm just
15:44:0213 A Yo 15:47:3033  gonp by what the Incrature shouy
19:44:03 34 Q  And M. Simun reponed o temporary reduction of pein 145:47:12 )4 Q  Inyow repon thet 1 Addendurn No. ), Exhibi 7, you
15:44:11)5%  for scvere) months fiom each procedae; is that yowr 19:47:2715  saythat “theet b 8 possitshiy of p placzbo efTect with all
15:44:191¢  undersunding? 15:42:3216 injections and 3 bias by the perfonming inyeconst whi
13:44:34 1) A From the reconds, yoo. 15:42:3817  cventually perfenms swpskal spine swgery © Do vou recall
I%: 44216 )8 Q  Well, given whose, why would you sy that it was » Iack 145:47:4318  writing thar?
15:44:741%  of response by the procechees done by Dr. Arita? 1%:47: 4419 A VYo
15:44:2020 A Maybe | yust waan' making myself clear. Thoie was s 13:47: 4420 O 13 thes 91ill your opinion oday?
15:44:322)  Inck of any Jong 1erm response, any clmically significant 19:47:4621 A Well Imean 1thd Th Arna put st very eloguemly
15:44:36 22 response. And, vou know, Mr. Simao is srying ts he's bene 15:47:3022  imbhn deposinen. and he 3aud that, vou know, o you'te poing
15:44: 3823 for » couple of montbu, b he's 51kl ol improved. He neva 15:47:5423 1o be doing » Swery, vou My wam an Wadependent parsan
15:44:43 24 made propessive improvement - And an MR) thet scnoally shows | 15:47:58 24 performmg the injechions 50 thal they're nol based, because if
15:44:472)  snprovernent o whese you have an MR in August of 2008being | 15:-48:0) 25 you khow thal you'tt poing 1o bx doing the Surgery 81 thal sie,

Paae 56
T 13:84:4% ) normal - that's not how o wotks | mean, thats noi how you
s 1bzqa:h4 2 npially ser thes kmd of panimu
11%c44:% 3 Panems whe g6t worse lnve MRI findangy Ty have
'! 19:44:59 o findmygs Lthat ase cORBISIrT W Whl ytu cxpext thr pam o
115:45:02 5 br. and th 1 201 what you sex tn this cas€ . and that's why
!n;u:m b confusmp I mean dven Dv MeNulry did 2 secondary sn of
15:45:13 1 detogam 1o se¢ of he could hanher snedthenze the dist snd
1 15:45:17 B mahe 11 betin 30 10 his mind be knew Whel was going on. b,
S15:45:17 9 you know. obviously, My Simao didns even pev rehief from the
P15:45:22 10 sunperv othor  Newng was working, 30 then you have 10 ¢l
115:45:253)  imo quesion why b U, aspeaally when 300 kave » normal
S18:4%:7002 MR
; 15:45:2%12 Q 11 1 yow opimon that the pulse 13d10 bequepry
"15:45:3314  shapld wark for 8 long pesed of nme, longer than 1 few momhs?
J%:45:371 A Yeaah T pulse racho hequenaey should work fos
15:45:4016  apvwheie hriwern an months 1o Twrelve months | vou fook »
©15:45:44 )7 ibe loersture o can actually Jast up e fer v momha so0
15:45:4818  yovie experung & Jonp ierm benefin hom 1
}5:45:461)% O Theee's 2 difterence berwern the pulae iedio llequeney
L 15:45:5) 20 bt Dy Anw did and a thitovomy, nght?
Tu:a8:02%)

A Youlpou Bw shuoiomy iy gong 10 be a 1adie
§15:44:1022

frequeney ahlaton and s & thizotoms e be » pulsed thizmomy
14h:4b:1B 2]

ol B conimuos hea thizowoms I mean your guestion doesnt

15 {Pages 54 to 57)
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Fége =6 Page &0
15:48:04 1 wnd you'sz hoping 10 gei some kind of posiive SESpERsE 30 ¥Du 15:481:3% ) A 1 dony know I'm jusi bringing » up
1%:6k;0% 2 can periorm the sw pery. thoe o ¥ Maybe untanstiows biss thay 1%:53:18 7 Q  You wiie one senience taio that "Th McBulry chose 10
Ih: 4P:15 ) can happen m that case 1v:r%):724 13 perform s swyery with very himited thante of success © I that
15:48:55 & Q  So s you believe then Lheve 19 90 biag by D McNodty ChEIR)CER 0 130 » resuht of the bins the! yoo discusa?
1%:48:73 % resuhwnp wnhim enher ipnong o placebo ollen o oaling +1%:83:34 3 A ldom’ krow s hwd o know ! mean, thar's the
15:40:38 & o of cotd cloth the need fir the sw oy that he performed? 15:%1:36 & tonhung pmrt with the cast | mecan, Th. MeNulry had & harma)
1%:48:42 ) MR STEFHENS Omlenen Compound Goahesd, Docor - 1h:31:43 7 spptaring MR, and be obviously had the patiem in his office,
15:4B:4% 3 THE WITNESS Yeah you'ie paing o have 1o rephrase n P15:51:44 B mnd he was Urying ‘o do something proscuve foo him. 1wt
18:4E:4% O BY MR WALL S35:91:47 8 don think yeuYe poing 1o have suctes with shas kind of
15:48:49210 Q 13 it youn opneon 1o  scasonable degrer of medicsi ©15:%1:5110 sopery And how and ixhold, you didnh. He didn't gt anv
15:4B;5338  poobebiliry thar Dr McNulry was bsed and performed 3 swgery 19:51: 5631 befin, expecnlly wheh he's complaming of these mipane
15:49:0012  that wasnt mecacally necassan? 15:51: 45837 hoadeches. Thars really whese his complesm was  Be didm
15:4%:0422 MR STEPHENS. Apmin. compound  Go shead 15:53:5513 raally have o mtirm of nech pain complain,
15:89: 06110 THE WITNESS  You'se going 16 have ip be more spevafic 12:%7:0) 24 You know, spsin, we o back 10 ihe originad thing thel
15:9%:13 1% He's dont many pocechees Winch procedwe are you alhmg J4:E7:0415  youhad seid to me ewrliey which 1 that il everyiang afi May
15:4%:1416  abow? 1%:20:08 16 of 2003 s nod relniad 1 the sccident, thin why am | cven
15:4%9:3417 BY MR WALL 1L:L0:13)7  pwihp an opamien sayway? And my 1ESponss iy exscily s befole,
15:4%:14 18 0 Altnghi Thr one vou winte sbow when you s, 12252355916 heeguse ) ovew you were going 10 ash e abboin nt
15%:4%11715 “Thecs s b by the perlorming mpciionist.” i me tha Yr:82:161)% Q Do you beleve that choesmg 10 perform s swpery wath
13: 4875720 Duns e T McNulry haid 10 o reasomable deprer of medical L:20i20 20 aTvmied chance of success i below ihe siondard of cne?
15:4%:7521  probabilimy? 1L:%2:202] A 1 thimk Fve already 10)d you hat Tve not 3ol en
15:49:75 22 A Well. now} gor 1o back up  Which procedure wa | 15:452:22 27  opwionon it | was not asked 1o review Uhe siandud of
14:4%:7923  islking nbout because he hed prrformed mulisple procedures Are 151 52:35 72 cue
15:56:32 24 we wiking about the discopram? Are se ulking sbou the 19:820:35 24 Q Do you belirve thay you'i £ qualified 10 give sn opimon
15:48:3525  surgery? What cxscily sir we wlhing sbout? PL:LE:3E 2% om the necosity of spine a pory?

Fage &5 Page 6l

1%:4%.30 3 Q Youwroit "The Iack of imponse by thr pexechne Jh:x7:42 ) A ¥e,
1%, 9¢:90 7 done by D Ante calls 1m0 question wity the ingectionsy donr by 18:5%%:470 0 0 Moae 20 than 3 spinc 5w peoh?
15:8¢:4% 3 thespincwwogeon D MeNulty, werr mooe sucersstul There s 13:37:46 3 A 1 don know if more 3o, ban Tm quadified 10 give an
1%:45:50 3 a posubiliry of » placcbo effen with al) injections and » biss 1%:9%:5) 4 opinion because ) 3¢ =)o of patienis that come tuough my
15:4%:54 5 by the performing injectiomsy whe pventually performed cercal 15: 52395 5 doar whe either had surgery, will have sw gary, nad swgery,
14:450:00 6  spincsmgery.” Dos thi give you the contexi? 15:592:59 & wan surpery, don't want sargery, or arc pod candidates for
1%:50:0% 7 A Mrybe, but now ask yous question agsin? F'm nol swe "35:53:01 7 surgery, snd | make that decision rvery dey
1%:50:09 0 what webe 1alking aboan, 1%:43:03 8  Now, yow original repon nlked abowt myofsscial pam?
14:50:10 8 Q  Explainio me the bias thet you se¢. 10 3 reaconabir 15:53:09 © A Right
15:50:1410  degree of medical probebility, from Dr, McMNuliy? +1hr53:3D010 Q  Defire that for me?
19:50:1711 A Tthought } just did 1 said that, you know. when 15:33:131) A Well, | mean, thal's just it. Yourre desenbing »
15:50:2012  you'ne eapecting 8 specific resull, that you hsve an expecision 15:53:1712  muscle in the connective tissue sunounding e muscle o whese
15:50:7613 i your mind thm this is where Pm peing i0 be performang 2 15:53:2313  the muscle connects as the source of the paim.
158:50:30110  suwgay,so ] hope this is whete it works in terms of the pain, S 15:33:2314 Q Doyw-
15:50:330% 3o thaes s possibility of 8 bias. Thar's what I'm seving L 15:33:2810 A Yhateio an yo ofl. Sowe only have fiflern more
15:50:3916  Youloow, I'm bringing that up. . ¥5:53:3036 minmes. ) maan, ] know we simted 3 Jinde bil Tme, b we'ne
1h:50:4217 0 Wall, is 1 you opinion to » reasonable degroe of i1%:53:3317  sicking to two howns?
15:50:4418  medical prohahility, based on everything you've revitwed inthis * 13:53:3538 Q Myofsscisl pain dusn't appe in yow No L oand
15:50:4819 cmie, thel there wan 5 biss on the pat of Dx. McNulty when he ;15:53:1?19 No. 4 Addenchuon. 1y that a change m your opimon?
19:50:3520  perfomed thi swyery? P15:33:9620 A Whaa doyou mean “docsn't appear™, ippeas where?
15:50:%62] A Wl I hirk based on my natemon, thar's what | C15:52:3121 Q It docsn’) appear in your heo sulsenquent reports as
15:50:5927  said, thet there's » possibiliny of & bis. ©19:4%3:5527  baing one of your opinions as 1o what Mr. Siman suffered howm.
Ih:51:0223 Q  And you deseribed # pevipwsly ms ~ 1 dont iemember ,15:54:0322 Do you belicve now thay he suffered — we ), whaa s your
15:51:0624  if you saif "unconscious” o “subcomscipus”, but doyou bebeve | 15:54:0424  opinion odey?
35:51:102%  tho ir's s consciows his on the pan of Di McNulty & noa? P18:50:0828 A Well, us ) said before, 1 thought it ~was - | believe
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Page 62,
wn mrdeal mobabiliry thet W'y 3 non-apecilc myofascial paon i
Irs pust — we don't know where ity coming fiom and thie —~

Q  lyha -

A Sey the agam”

Q litha non-specds myufascial pain from his
migraine?

A Well, | don't know, J¥s not quine clewr. Y ou dow,
that'y the problem. 1% possible, m my mind, thas ity coming
from his migraings, his pre-eaisting migaines. 1’ not quite
clear where his pain's coming Hrom, 2 ) think thal's te
B You know. vou've gpor questiang from his oeaning
provido, two of them, tha call ;D question whethes or pot
these are Jepinmme complaint s, you know, Fn not really
sure where the pam s coming hom 11 doeseY make sense.

Bu looking = tht reconds Drom the mitied six momhs,
o's nod @ neck patn stue Ay uesimend for his neck, ary
swigeny. any injections. 'y nod fiom the o accident.

& Wha about his shoukdn o ape2ing?

A Again. | don't tunk By commp from the o acident.

) mean he was complaining — he wasnl really complaining of
that componend at the lime of the sccident, xnd ) just donl
fec) n's 1elated 10 the seovdent, and } don't believe i

me dical probabihry thal w1

Q  Andvow believe thay ~ well, is 1t your opimion that
he suflrts fiom Ieh shoulder or uspezind pain?

1%:%7:02
14%:%7:00
15:%7:0E
15:%7:17
13:57:))
15:57:13
15:%7:21
15:%7:22
15:57:23 %
15:97:291¢
15:537:34 12
3159:57:-38)2
15:5%7:4313
15:57:48 314
1%:537:%1 15
15:57:5%016
15:57:5917
15:508:04238
I5:%8:08 19
1%:58:0020
15:58:121)
15:58:1122
15:58:18123
15:98:2224
10:58:23 73
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Page 64
Dy Grover, nol D Xabins
Q  [xd you sex in 2 suvnillance vidoo an 200K any

mdication of pun in Mr Simao’s nerk on 1he ek side o1 10
his 1efi shoulder?

A Na

Q Nevor saw bim wincing fram psm from has leh shoulder
wey?

A No

0 Duning the same period in me. thay 2008, n yow
ongnal repon you wert claiming that Mz Simao had 5 vanery
of fymptoms e weten ielsied 10 vt moao vehicle sccrdent,
ke nryofascial psin, depencrative cervical spme dvsense, ek
shoulder subactormal buruhs, and migrsines. 1 that right?

A That's what | suthored st the ime. v &3

Q 50 has yow opinion chanped on those?

A Wrll_ now 1that Fve got 10 se2 5 bener picture of the
recands wnd have » more tvaade: scope of what's heen poing on
sinct Mve been prepanng for this deposiion, yeah, 0y
obvipusly changed ¥ mesn, e has muluiple psin complaints
Irs not quite clew where i's comimg hom. and none of these
we relaied 10 the moion vehicle seciders

Q 13 yow opsmon on the subactomal bursins beng the
cause of his Jefi shewlder pan. have you abandoned that
conclhuswon?

A Well, Y maan T'm irying to come up with s 1exson for

Page 61
A Well agawn. 1 think shar's the problemn. I'm pot suee
what ke sufls hom I’ nol quie cliear No one’s beon able
10 ¢lanfy the oriual pain peneraling sowce, 30 if's not clexr
0  Youwroie in your repon — in §act, your imtia)
repont you tela 10 o revicwed swrveillanes video from, |
think. 2001, 18 thw nght?

A Yesh You know, whai | find imeresting is thel we
haver brought the up, bui be saw Dy Kabins miound thay
imefmme. and Dy Kabins was saying tha he was a1 his wiis end
n ey of iy pan, and yel on thest video swrveillance you
se¢ him. mowving s neck around with no pain beeviors
whatoeve I's 5 very inconsisien) appearance based oo the
survelllance and based on what Di. Kabins it noting.

Q  Mny 13 )ust » yes of po questian. By the way, | donh
think he vver saw- Kabing, ban if you waom 1o producr 8 record
Jou e I'd apprecine thal.

A Oh 11 wasny Kabina? Maybe it was Grove. §
apolopi2e

Q The swvedlante videg, dxd you e ary indication in
the swveillance vides of any pain M. Simaas suffered in his
neck ov lef shoutder?

A Tiwas B Grover, not Dv. Kabins, | spologine.

{) I you hear my nexl question?

A No 1 was oying 10 figure out which sargeon ) hed
wlked about, and J misypoke, and } apologize. T was

15:590:26 1
157 56:29 7
1b:56:34 )
15:458:34 4
15:58:30 &
15:56:41 &
15:58:46 7
Ih:50:48 8
15:58:%% %
19:5%:0010
15:59:03 1)
15:5%:0617
15:59:0813
15:59:1114
15:59:3151%
153:59:1916
15:59:7217
15:59:2618
15:59:25819
15:55:34 720
15:59:37 71
15:5%:3522
1h:458:4421
158:99:5024
15:49:5020

Page &5

i 10 heve the symptomas. b | dond tenk 11°s qusie cleasr
You know, 3 mean, whal b desplays on e v ioto. wha he's
sying 16 his pronden, its jusi ne . so 1 wasanang 1o
tome up with » disgnoin thel mabes srnse
Ban, you know. selned 1o ihe motor vehicle sccadeny

fisell, 3 don't think he had any of ihese symproms - o ey of
thear dingnoses  Excuse me

0 My question was Teve you almndonrd o rearemed hom
yOAT Cong [Ud30n (0 yows ariginal report that he sulTeied fiom
subscrormial bursins in hig 1ef shoulden?

A Well, he mary, 50 1 don' kenarw of Tve abondoned 1 He
may, bt ' not relaied 1o the moior vehiele academ

Q Doyoubelieve o 0o you ppret that thew wr
degenemalive changes in My Simac's cervical spine?

A Well, again, ) think before 1 scwally had o chance 10
se the rrpons — | mean, Dr. An didn seadly g1 8 chance
10 3¢ the filirn. He only waeni by epons. And now that I've
sctuadly seen e fims, } disagree with thar 1 domt 1hend he
has deperertive changes. In fan), 18 2008 of Aupust, the MR)
was yeponed as normal, 5o there wen) any 3o penentive
changey

Q  Soyou've 1eviewnd the films, the MR from Masch of
7006, Scprembo of 2007, asd 1 wan 10 say Nevemba of 2008, bu
Tm nod 3wt of the eanct dme, and iv's yow e 3limony 0 §
ressonable degree of medical prodability that they do non shaw

D ————em s 4
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M m - O B ter R

Faae bo
any degenaisuve changes in his cervica! sping?
A Conent Thee's an muthored repon oh e vefy fust
1m that there ay be & chanpe o the C2-3 Tevel bui on the

. subsequent MRS you can see thal that actuslly improved, 10 i

may be the wechnuque of the MRY, o Tergey magner Bis U
November — os whieva the 2008 Nilm ~ ) thnighs n was
Augua, b if w'y November of 7008, the fim 1 normsl There
s no degenayative change, 3o ¥ mey jus be an jncudenial imsge
vasighce om thal fust MR1

Q %0 you dissgrer with any physician whi has ievicwed
hat ind dervermined thal thete were degeneraive changes w his
cervieal spime?

A 1 dond know if | dssprce. My osunion i that thene
wenany degeneralive changes I thars m dangteemen )
guesy, but Fm junt telling you what ) see persomalh:

Q AMlrighh  Arr you sware of anvy secord o amy evidence
that Ms. Semao soffered arry cervical or nech pan prior 10
Api 1 51, 20057

A Juz from the 1epons of what he sard (o s mevidens
1 dont thmk there™s a recond that | had been able to review:

© Asc you saying thal he seponed 10w provide thar he
had kcfi shovlda o neck pam prioe 1o the sccdens™

A 'Well, be had bt motorcyxie scciders, and he had »
hissory of migreanes, 3o he may have 3hid w hrs provaders that
Tt mry have had somye symgmams in te shoulder, bui 1 don'y have

“E:0) -3
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TE:00 : el
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Fage b ?
» speaific 1econd

©Q Asryou swar of oy complmnt tha My Simao made 1o
any medicl povider indbeating that be had 1eh shoulder o
neck pain prioe 1o April 15th, 20087

A Nut oflhand.

Q Do yow (ce) that it's apgroprisie for & parient to
follow » doctor's mdvite?

A Well, thar's what i1 is, it's m docior's sdvice. I
» vecommendation, and | think i's imponiam for & panec 1
underiiand whaa those recommendetions are ard make an informed
decision

Q  Ase you sware of any evidence of M. Sipmo during the
coarse of his breatment beng noncompliant?

A  Nocomplisnd in what way?

Q  With his doctor's adviee?

A Well, you know, the dociors may secommend cenain
things, and he ity pot have followed them. 1 don’t know how 10
answer Ll guesoorn

Q  Well, are you aware of any instances whers be s
noncomgpliant?

A 1donY think there's evidence of him being
nencomplian, bui thett mey be recomenendations that he did noy
foliow, In youo strint definiion of noncomplisn, it may be
noncomplinm.

MR, WALL: 1 don't have sny othey Guianions
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Page 68
LXAMINATION

BY MR STLPHEN3

Q Hello. Doc I've pot s few

A Dh pm

0 Dv Seibel - | may be —

MR STEPHENS Coun Reporicr, ] may be mispranouncmg w
Seibel ) belwve ir's S-ic-b-c-T - 3c78ch that
5-¢-+b-e-)

THE CCURT REPORTER Than you
BY MR STEPHENS

Q %o lers ytany wnih e quesion Dn Seibed resufied
tha) 10 hn opinion 50 percem relicl from 3 dupnosik
mjechion 13 no1 posurve Do you aprer with tha?

A That's » fan atetement

Q Ohav And you wsndied parbier 1n yow deposition
that you 1ecerved filma 3 wech o rwo ago tht i facr war cned
in you July 13, 2010 report ) vou Iook on Page 7 of thm
July 2030 1epon -

A DOhey

Q  — the firs1 hine 1cads. “Imaping and work up whwh )
have personally ioviewed the imapes ”

A Osay

Q Now. ditvou seview those mapes when prepssing this
July 2000 report”

A Yeu

Page 69

Q Ohsy | wini to walk through the bascs for yout
oRINIDNS.

A Hey, you know what, you lock oldel on video.

G You wani 10 scr the viher guy instesd?

A Youh

Q Alrigh. Do the diagnosic filns show evidence of
nech rauma?

A No.

Q) Cunthet MRJ fndings be chamcterizcd as normal given
the plaimiffs sge?

A Yo

Q Youwer sshed just 3 few moment ago by M1 Wall
whethes there wese axy depenensiive fimdings in the
MRJFs. Would it be fair 1o say that those MRI's shaw age
sppropriaie degeneration for the plainti 717

A They may be ape appropriate, buy if you look at
sutmeqoent fibms, you'ie sceing & mote nomm)d pikctare. So e
reasem why Fin arying thee's na degene ration is beesuse by
defnition, each film showld g¢1 wore amd warse and worse o
degenesaied, and the fpct that you're secing s normal sppesring
MR rwp years afict the sccident, in oy mond, oking M ke
entire thing, well, it moght made & change on the firn film in
LIS OF 8 ACREneIative sppearance ~ ib's o1 whal you'te
seeing. I shoudd be consistenl sl through. Thars why 1 was
sxying tha) thare's seslly no evidence of degenerution on these
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Fage 10
Nims

Q  Well, iherr 13 a commen by the redidlop st selanng 1o
€34 ficet hypervophn B that » raumsixcally nduced
condmion or & prodc of » degencrative process?

A Wl its nol in 1 troumsix condivion. bt you mey
have alasge o hvptrnophued face because thas ey be
genencally how that fyen suned 1o develop. T may not be a
degenerative process 1 could jus) be » larpo facot

Q Ohay  Ase therr anv findings in any of the MRI's o
CT span3 of X-rays that, o » mediesl probabilivy, resudt onlty
from a single Taumatic cvem bike 3 Ca aerident?

A No

Q In your medical ppmion. would plymifFs complamu
10 hys provicer be consssient with aumane injury 1o e
cervical spine?

A No

Q Now. you commenicd s Jes imes n Todays deposiiion
pbeut youi work 81 the emrrgency 10om m UCLA Do they have s
Level 1 maumn conter there?

A Yo

Q Dwovou work m that maums cemer?

A I'mnol wthr ravma cempr, g Fye bien wshed 10
evaluric patients who come Ywough the tauma comin, and ) have
on occadion taen mehed 10 rviluaie & patient whao's in the taums
10om or e ER

1t:00:%% 1
Jt:D%:89
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Page 772
BY MR STEPHINS

Q Ohsy Lo me just g tlvough s couple of more points
What nme 13 i nght mow ?

A I3 410 We could ppobably sucker through another
couple of minunes

Q OChwy Thenlil move fam Did the neek injecions
reveal traumatic injury?

A No, notaall

0 Did the nexh injechons ieveal s catase of the symploma?

A No

Q 13 theve 3 concern in the mexdical field abow » suwgeon
doing neck igecvions and making swigical decisions oo v
mjethions?

A ) donk know af 10 in the madieal . wrll, | dony
know horw 10 angwer that question ) just thunk that i’y
drfiniicly » contern when you'it performing snrcions to find a
sesvll when you'rt goinp w be doing surgen: on thal pesult

Q  Is it medicatly probable thes the plainifFy
pre-eaishing migrminey were spgravaied ba the accrdent?

A ldom think 50 Thr evidende docsnt seem 10 show
that | thunk if's jush s ie-enisiing mipraines There's »
normal MHL Therr's no evidencr 0 2 C'T scan showang any
vaume  Theie was mayhe a hifike brusing - o1 Fm som - e
linle pain in the back of s oceiput, bt 1here docs nat
appe 10 be  lsceration or # conus coup iy, 4o | don

Page 71

QG Okxy Where, othes than UCLA. have you worked in 8
trauma cender?

A Johm Hophins and the U S tilnsry as an officer »
the Army. U S. Army

Q  Dnd you vest Inumaticslly induces nech injuries in
the Yaums ceniers where you've worked?

A Yah ) was stationed o the M A.S M duning thr I
~ I'm somry — ol the Iraq  Tm glad 'm not there — in e
Bosman conflict in "% | was stanoned in the forward
MASH componens, and we hed s lol of injunes thay hed
occurred from raums ranping anmywhere — belicve it o1 not -

- iom basherball inpuries 1o shell injuries, so there was & wide

yange of wawmanic ¢vents thet happenad in this MA S H.

§ Ohsy. And in your experience brening tmatically
miduced tervics) injuries, yowve observed ov 1eached the
opimons tha tht plaintifs clmical preenistion dossnt
maich 2 tsums presemation?

A Comect.

Q Oy

A Hey, we got o0 go.

Q Oy Jun give me ot mimite, Dociar. 14 po fast

MR. STEPHENS: Coun reporier, did he Jeave o1 poiothe
1esiroom?

THE WITNESS: There's ancithes mecting hae 51 4.00, 30 we
gol 1o go
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Faoe 73
see how the migrmney would have heen warsened b the atnden

Q Ofhay. Neww 1abe the venu ie photox nu ol L
squation shogether. does it chanpe voul opynon 1n am way
abow the plaburdTs condmon”

A No,uhuh

0  Allnigh. Now, nexm, you werr asked quesbons sbou
the discogram, and the plamiifls averape 1epon of pan was
seven of un, ye1 01 the discogram the 11 03w Lion was Jogped
a3 one of ten. 18 than concordans?

A Well, you linow, oineousty, vou hav-e 10 a3k the patient
“Is this tikr yow nommal everyday psin™ 3 acvally use i
wind "eoneordan™ becavse | want 10 make swe that vher's what
we'te selying on i wrying tha thar's vow concerdam snd
equivocal pain. S0 Tm e 80 comcened sbow the numbens. but
#'s haad fod e 10 sary thal the numbers one, Yuer. scven. o
free, wheilies o1 not it's comooadant  Irs 1eally ashing themn
“Hey, is this like your novmal pain in terms of the ganern of
whae i gocs and whae il penerbics?

Q AlfgM You mentioned eathe that you prepared s
supplenental repost ~ | hsvent yet seen it — on s Harmman
seporL 1 believe you said it was daied som et in 1010
There's been & more recent 1epan. Wil viow prepare 8 reply o
b Moz recen! supplemenut repon?

A Ac you whung me?

Q ]um now.

003211
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Page 74 Fage 76
16:13:0F ) A Yeu d be happy 10 lf‘.-t:'.l:'."i 1 TX1S e
1¢:33:04 2 Q  Axd 1f the plmnnffs poduce records sddwmonal ;'.-b:ll:l.".- i THE WITNESS No pioblem
10233110 3 ynyeetions of any other reaimen). will you prepurr s reply lo | beriesti MR STEPHENS M Count Reparier. do you have my
1£:13:10 4 tha) hesimerd? [IRE REE T4 S miommaton?
Je:12:16 & A Y iila:':l:!l 2 THE COURT REFORTER Yes | gon 1 ol the caphion fram my
1£:15:04 & Q Okay Now, finally, the plainnfl 1esuficd he's been lu:n:-_e L office
16:33:22 7 refencd 16 » hand specinliss who diagnosed carpal runnel [RLEFATEL A MR. STEPHENS | want & copy with E-ttany
1t:13:26 B syndiome, and he's boon referred to a shoulder specighst Have jabiib:4l E {Drscussion was held off the record )
16:13:33 % you been supplied with any of those recotds? llt:lf:u L MR WALL Ohay Well slipulme tothe docion waiving
TE:1F:38 10 A This 13 the firn Tve hewd of it TiesTEESIE ngranme
1£:33:3F 1) O Alrnph Al of your opnsons tha you and ) have SRILEILCLD MR STEPHEMS That's fine
36:13:4272  discussed have bern grven 1o 5 1essonable depree of medical HUTSY - U 1PlamniTa Exhitn 2.3, 4.5, b. 7. and L were
Jt:33:4613  probabilary, comext? cbrzbotllT masked don dennfycstion by the Cernhizd Shonhand Reparier, »
JE: 134814 A Ya. PR 0 R U] ropy of whirh s anached heyen )
1t:13:481% Q Thand you, sn. Thilbiiid 1Whereupon, the Seposmon of DAWVIDE FISH, MD
11:53:96)8% ot concluded 214 B3 pm )
16:13:4617 FURTHER EXAMINATION \Drelnpation wndt) penalty of prrurx on the
10:12:4b18 BY MR WALL N tollnwing papr heseo! )
YE:12:4%1¢ Q Docior. just 8 follow-up. T need abou bl seconds of B
1E:33:9270  yowtimr Letme jun bind of companumenshac this You Lo
16:)3:57 21 behieve that the only pain that Mi. Simao sufleied posi-acoudem e
16:14:0322 - Jev's even say after June or July of 2005 — 1 the samr r
1E:14:3073  migmines that be had before the acciden? vz
1b:14:1424 A Based on the panem of that pein, 1 wonld sy yes 12
16:34:19 75 Q  And sothese iy 5o pam penersiar 8 C3-4 o0 C4-5n I}

Page 7% Page 77
Jtidazit ) your opinkon? ]
1E:14:26 7 A Conen. : ==
16:14:26 2 Q And the suto recidest didnY cven casgRerne of 3
1€:14:36 ¢  exacerhair his migraine pain passed maybe ywp months. w the) ¢
TE:15:4] 5 yous leslimomy? ]
16:14:42 & A 1dont know if )} would say rwo months, but. yYou krow. 1 ¥ do solemnly dechoe under penaldiy of perjury it the
JE:34:50 7 from Muy 2é1h, 2003, was the Jasi lime be wasy seen nnnl g forepoing 1 my deposition under outh, thin these are the
}16:15:0) B Oxiober. 1mean, thet's five manths. 1t workdn be ampthing 3 questions askod of me and my answers thedie, tha ) have read
16:19:07 9 = you know, he didn have iy otber probloms st thas pom ¢ samt and heve made the nticssary correciions, addinons, of
16:15:3230  1clated 1o any headaches, o yesh, | dond think # cavicd 10 changes 10 mry answers thm 1 deem neccssary,
16:19:3511 anythving. . 3 In witness thereo!, § hereby 3ubscoibe my name
16:15:1612 0  And hr docant have any cervieal condition thay showld ' 12 this duy of .0
16:15:2013  be cvusing him puin? : 13
16:15:223¢ A Well, ngain, | think we discussed thur, I mean, ifys 34
16:15:25 1%  normel MR, Theyre not sure where she pain's coming Bom &
16:15:2916 IS jus ot clear, you know. . le DAYIDE. FISH,M. D
16:15:3217 O Sothe waswer is there is o objective reason for bim 1
16:15:3918 10 be having pain? 18
16:15:4039 A ) donY see any ohjective evidonce, The injections i 19
16:35:4320  don\ scem 10 be helping him, snd the supery dide? help and 1 20
6:15:4621  the MRJ was normel 50 1 dont se an objective component of | 2
16:35:5022  where the pain i coming fom. Theic's po pain penerans [ 2
16:15:5323  ther's been devenmined at this poin, i 23
Jb:15:3824 O Oksy. Thars afl] bave. i 2%
16:15:5925 MR STEPHENS: Al right, Dx. Thanks (m piving us the 2%
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CLERK OF THE COURT
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AARON & PATERNOSTER, LTD.
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Las Vegas, Nevada 89102

Ph.: (702) 384-4111

Fx.: (702) 384-8222

Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAO, individuaily and | CASE NQ.: A539455
CHERYL ANN SIMAO, individually, and as | DEPT. NO.: X
husband and wife,

Plaintiffs,

PLAINTIFFS’ FIRST SUPPLEMENT
V. TO THEIR CONFIDENTIAL TRIAL
BRIEF TO EXCLUDE

JENNY RISH; JAMES RISH; LINDA RISH; | UNQUALIFIED TESTIMONY OF
DOES I through V; and ROE CORPORATIONS | | DEFENDANT’S MEDICAL EXPERT,
through V, inclusive, . DR. FISH

Defendants.

7|
28

This Trial Brief is served pursuant to Eighth Judicial District Court Rule 7.27 which

specifically states:
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Unless otherwise ordered by the court, an attorney may elect to
submit to the court in any civil case, a trial memorandum of points
and authorities prior 10 the commencement of trial by delivering
one unfiled copy 1o the court, without serving opposing counsel or
filing the same, provided that the original trial memorandum of
points and authorities must be filed and a copy must be served
upon opposing counsel ai or before the close of trial.
L
ARGUMENT
A. Introduction.

It is anticipated that the Defendant’s counsel will attempt to elicit improper and
unqualified trial testimony regarding Plaintiff’s cervical surgery, from her medical expert, David
Fish, M.D., (a Physiatrist). Dr. Fish is not qualified to offer opinions regarding Plaintiff’s
cervical spine fusion and/or his need for future surgical intervention, including whether or not
these are or were reasonable and necessary.

There are three requirements a wilness must satisfy to testify as an expert: (1) The expert
“must be qualified in an area of scientific, technical or other specialized knowledge;” (2) the
expert’s “specialized knowledge must assist the trier of fact 10 understand the evidence or to
determine a fact in issue;” end (3) the expent’s “testimony must be limited 10 matters within the
scope of [his specialized] knowledge.” Hallmark v. Eldridge, 189 P.3d 646, 650, 124 Nev. Adv.
Rep. 48 (2008) (citing to NRS 50.275) (emphasis added).

Dr. Fish does not have expertise with regard to spine surgery and any opinion attempted
to be offered by him must be excluded as being beyond the scope of his area of expertise.
Accordingly, Plaintiffs request that Dr. Fish be prohibited from testifying regarding William’s

need for surgical intervention, past and future.

B. David Fish, M.D.

During the coursc of litigation, Defendant retained as an expert David Fish, M.D.,

2.
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Director of Physiatry and Interventional Pain Management at the University of California, Los

Angeles Medical Center. See Dr. Fish’s Independent Medical Examination Report, at p. 1,

attached hereto as Exhibit “1.” Dr. Fish is not a spine surgeen and has never performed a

cervical spine fusion. (See Deposition Transcript of Dr. Fish, attached hereto as Exhibit “2,"

12:2-10). Dr. Fish reviewed William’s medical records; performed an Independent Medical
Examination; and provided opinions based on the records as 1o medical damages caused by the
accident, causation, future care needs, necessity for treatment, and overall recommendations,
See Dr. Fish’s Medical Record Review, at p. 1, attached hereto as Exhibit “1,” Despite Dr.
Fish's lack of knowledge regarding spine surgery, Dr. Fish is highly critical of the surgical
recomsmendations that have been made in this case. {See Exhibit *“2,” at 58:10-60:18; see also
Report dated February 9, 2011, attached hereto as Exhibit “3™). Dr. Fish specifically opines that
William has never been a surgical candidate and that the cervical fusion William underwent was
unnecessary and unreasonable. (See Exhibit “2,” at 52:23-25; 53:1-5).

This Court has already limited Pr. Fish with regard to his lack of expertise in other areas.
Specifically, the Court has prohibited Dr. Fish from offering an opinion regarding “minor
impact,” since he is not an expert in biomechanics. This, however, is not the only limitation that
should be placed upon Dr. Fish’s trial testimony. Dr. Fish should also be precluded from
offering any opinions at trial related to William’s need for spine surgery and his probable need
for spine surgery in the future. Like his Jack of knowledge in biomechanics, Dr. Fish lacks
knowledge and expertise regarding a patient’s surgical candidacy. As stated above, the Supreme
Court of Nevada requires that expert testimony be limited to matters within the scope of the
experl’s area of expertise. See, Hallmark, supra. An expert’s opinion will only assist the trier of

fact when the expert’s opinion is based on reliable methodology. Jd. at 651. This is consistent

with NRS 50.275 which states:

©.003227. . -
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If scientific, technical or other specialized knowledge will assisl the trier of

fact to understand the evidence or to determine a fact in issue, a witness

qualified as an experi by special knowledge, skill, experience, training or

education may testify to matters within the scope of such knowledge.
Due to Dr. Fish’s lack of qualifications and education regarding spine surgery, any methodology
he employs in reaching his conclusions regarding William’s need for spine surgery is woefully
unreliable, Moreover, he will not assist the jury. Rather. he will confuse and mislead them.

As this Court is well aware, physicians must state 1o a degree of reasonable medical
probability that the condition in question, i.e. the need for spine surgery, was or was not caused
by the subject incident. Morsicaro v. Sav-On Drug Stores, Inc., 121 Nev. 153, 157, 111 P.3d
1112 (2005) (citing United Exposition Service Ca. v. SIIS, 851 P.2d 423, 425 (1993)). Here,
because Dr, Fish, a physiatrist, is not a spine surgeon and has never performed a cervical spine
fusion (and actually refers his patienis out to spine surgeons to make that assessment; See
Exhibit “2,” 12:2-10), he is unable to state to a reasonable degree of medical probability that
William required cervical spine surgery. See Hailmark, supra. Simply put, Dr. Fish is not
qualified to testify regarding William’s need for spine surgery and whether or not spine surgery
is reasonable. Accordingly, his testimony in this area must be excluded from trial.

C. There is no prejudice to the Defendant, by excluding Dr. Fish's Testimony

Defendants have also retained Dr. Jeffrey Wang, who is an Orthopaedic Spine Surgeon.
Dr. Wang intends to testify at trial regarding William’s need for spine surgery. As such, the
Defendant wiil have an opportunity to elicit testimony and evidence from a qualified expert
regarding William’s need for spine surgery. Inasmuch as Dr. Wang will testify in this area, the

Defendant will not suffer any prejudice by the limiting of Dr. Fish’s testimony. Moreover, by

eliminating Dr. Fish's testimony reparding spine surgery, the Court will be prohibiting

© 003228
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cumulative testimony.'
11.

CONCLUSION

Plaintiffs ask this Court to consider the above law and argument and precliude Dr. Fish’s

trial testimony as indicated.

DATED this ;é day of March, 2011.
MAINOR EC?

-
4

ROBERT T. EGLE
Nev#da Bar No. 3402

‘DAVID T. WALL, ESQ.

| Nevada Bar No. 2805

ROBERT M. ADAMS, ESQ.
Nevada Bar No. 6551

MAINOR EGLET

400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101}
Attorneys for Plaintiff

ESQ.

" Judicial ecanomy is yet another reason 1o exclude Dr. Fish's testimony,

.5.
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DEFARTMENT OF ORTIOP AETHC SURGERY
Misical Medicine and Rehatibitation

UCLA Nchaal of Medicine

1250 16™ St 7" Flowr

Tawer Building, Rooin TS

Santa Monics, CA 90404

OFEICEE: 310 3193015

FAX: 310 319 308¢
EMAIL: dfishidimednenochi odu

Independent Medical Evaluation and Record Review

DATE OF REVIEW: 02/10/2009
RE: SIMAQ, William

AGE: 45 currently; 42 at the time of the motor vehicle accident
DATE OF INJURY: 04/15/2005

'Te Whom this May Concemn:

I was asked by the Jaw offices of Rogers, Mastrangelo, Carvalho and Mitchell to review the medical
records and physically examine Willtam Simao. Below is my review of the medical records and physical
examination. | was aiso asked 1o give my opinions, based on these records, as to assessment of medical
damages caused by the accident, causation, future care needs, necessity for treatment, and overalt
recommendations. All of my opinions below are based on a reasonable degree of medical probability.

I am current)y full time faculty member at UCLA Medical Center. My pasition is Director of Physiatry

and Interventional Pain Management at the UCL A Spine Center. 1 am board certified in Physiatry and
Pain Management. | have provided by CV.

RECORDS REVIEWED:

Traffic Accident Report

Southwesl Medical Associales
Steinberg Diagnostic Medical Imaging
Desert Valley Thesapy

Nevadz orthopedic and Spine Center
[_as Vepas Surgery Center

Medical District Surgery Center
University Medical Center

- Navada Spine Clinic

10. Center for Spine and Spinal Surgery
11. Newpart MR

W oo~ O ln ok L B

003231

003231

003231




003232

UNIVERJILY UF CALIFUKNIA, LOUS ANGELES ucCLA

[AXAAY

AFRKELFY » NAVES 5 IRVIKE o 105 AKGELES = RIVERSIDL o SAK QIEGD = Sa%TEASCIvY

VWA BAKE AR » 5oty

DEPARTMENT UF ORTHOPA FDIC SURGER Y
Phy sical Medicine and Rehabilnation

UTLA Schond of Medeine

1350 168" 51 7™ Floor

Tuwer Building. Roam 213

Sama Mouvica, CA 90404

OFTICE: 350,10 38§
FAX. M0.319 5p5s
EMALL: dhishigimedner ucla.sdu
12. Las Vegas Radiology
13. Nevada Anestheisa Cond.,
14. Video Surveillance 1:13:29
15. Video Surveillance 0:35:26

CHIEF COMPLAINT: Lefi-sided head, neck and shouider pain.

HISTORY OF PRESENT ILLNESS:

Mr. William Simao is a 45 year 0ld who was involved in an MVA on April 15, 2005. According 1o the
traffic accidenl report, he was slowing down to a stop for upcoming highway congestion when the car
behind him collided with the rear-end of his van. No air bags were deployed. He informs me that he was
in his work truck, which had a sieel cage behind the driver’s seat and al the time of impact he hit the back
of his head on the cage. He had no loss of consciousness. Paramedics presented to the scene however,
Mr. Simao refused any evaluation or treatment. Both vehicles were able to drive away from the accident.
He reports that he did go to an Urgent Care Jater that afternoon, as he began 10 have neck and lefi elbow
pain. X-rays were denc not demonstrating any acute trauma and he was discharged home from the Urgent
Care. He wenl to a follow up appointment 2 weeks Jater and there were no focal neurological deficils
noted in the report. Also. he had no complaints of neck pain at this follow up appointment or ‘his next
appointment on May 12, 20035, bul complaints of blurred vision, dizziness, and headaches.

He reports today that his neck pain persisted and he underwent intermittent conservative treatment since
then including cervical epidural injections. He reports that the epidurals gave him less than four weeks of
improvement after each injection. He informs me that his physician has advised him that surgery is a
viable option 1o control his symploms. He states that he is planning on having surgery soon.

Today, he reports having symploms on the lefl side of his face and head. He also reports having left
shoulder pain. The pain that he describes is rated 7/10. He repors it to be a stabbing, dcep pressure,
tightness-type pain for which he feels that mevemeat or certain positions worsen the symptoms. He does
report that it is somewhat better afier the injections. Mr. Simao also reports that the pain does not limit
him in that he is able to do all the activities that he was doing prior (o the MVA of April 15, 2005.

Mr. Simao reports having a sipnificant history of migraine headaches. He informs me that he had been
treated by newology and tried abortive therapies in the past before the MV A. but he has not tried these
type ol medications since the MVA. However, he did complain of headaches directly afier the MVA for

td
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SANEAHARDARA o SNt CRES

DEPARTMENT OF ORTIHOPA CDIC SURGLR Y
Physical Mcdicine sl Hehuhilitanon

VCLA Schnt of Medicine

1230 16% 51 7™ Fluw

Tuwer Building, Ruem 715

Santy Momca, CA 90404

OFFICE 1103193015
FAX. 310.319 3055
EMAIL: dfishiizmedney vola.edu
which imaging studies ol the brain were performed and ruled out possible intracranial lesions. He
conlinues to complain of migraines one 1o two times per week that can be severe with a pain level of

10/10 at times. Ie describes the migraine headaches as pain around the eye and into the head on the lefi
side.

PAST SURGICAL HISTORY: None.

ALLERGIES: Penicillin.

PAST MEDICAL HISTORY: High blood pressure, high cholesterol, and neck pain.

CURRENT MEDICATIONS: Enalapril and Lovastatin.

FAMILY HISTORY: He denied arthritis, diabetes, bone disease, cancer and heart disease. Father, age
70. is healthy; mother is dee¢ased at age 56.

SOCIAL HISTORY:

He reporls that he is the owner of a floor care company that polishes floors. He had been the manager of
the same company before the motor vehicle accident and recently took over ownership of the company.
He informs me that he did not take off much time from work since the molor vehicle accident. He has
two employees. At work he is required to do some of the manual activities, which include polishing. The
polisher weighs up 1o 40 pounds, which he loads in and out of a company truck. He tells me that he was
never piven any resirictions from his treating physicians. There are no changes in his work paticms that
he describes, although he will give others jobs if he is not feelinp well.

He reporis that he does not work out in a gym. He has two children at home, ages 20 and 24, and a wile.
There are stairs to get into his house. He denies alcohol use. He does smoke one pack of cipareties a day.

He can walk without a cane. He can dress himself. He can dnive his car independently, but he cannot
sleep at night without pain,

REVIEW OF SYSTEMS:

Mr. Simao reporis headaches. muscle pain and poor sleep. Otherwise, the patient denies problems with
his eyes, skin, ears, genitourinary. respiratory. anemia, bleeding. bruising, depression, nervous
breakdown, hallucinations, abnormal growth, goiter, heat/cold intolcrance, palpitations, chest pain, leg

swelling. [evers, chills, weight loss, nausea. vemiting, dermatitis, hay fever, appelite changes. jaundice,
and hemorrhoids.
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