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CLERK OF THE COURT
STEPHEN H. ROGERS
Nevada Bar No. 5755
ROGERS, MASTRANGELO, CARVALHO & MITCHELL
300 South Fourth Street, Suite 710
Ias Vegas Nevada 89101
(702) 383-3400
Attorneys for Defendant Jenny Rish
DisTrRICT COURT
CLARK COUNTY, NEVADA
WILLIAM JAY SIMAO, individually and Case No. A539455
CHERYL ANN SIMAQ, individually, and
as husband and wife, Dept. No. X
Plaintiffs, '

V.

JENNY RISII JAMES RISH: LINDA RISH
DOES 1 throu %h V; and ROE
CORPORATIONS1 through V,
inclusive,

Defendants.

DEFENDANT’S AMENDED RESPONSE IN OPPOSITION
TO PLAINTIFF’S REQUEST FOR ATTORNEY FEES AND COSTS

During the prove up hearing, on April 1, 2011, plaintiffs requested an award of
attorney fees, based only on the argument that there is a “long line of precedent
establishing that attorney fees and cost can be awarded for a default judgment[.]” (See
excerpt of plaintiff’s PowerPoint pfesentation, attached as Exhibit “A.”) Plaintiff
cited 12 cases that purportedly supported that argument. (/d.) But, the proposition is

false; a default judgment, of itself, does not justify an award of fees. All of the cases
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cited by plaintiffs, moreover, deal with an award of fees based upon “statute, rule, or
contract”—not on the mere fact that a default judgment was entered.

At this point, no basis exists for an award of attomey fees. While it is true that
plaintiff served an offer of judgment in this case—so, too, did the defendant—the
court has not yet entered any award in excess of any offer. Nor has plaintiff made
even a prima facie showing pursuant to the factors in Beattie v. Thomas, 99 Nev. 579,
668 P.2d 268 (1983), that an award of fees would be appropriate. Thus, on the cutrent
district court record, any award of fees based on Rule 68 would be premature and

€IToncous.

W o0 =1 O b b W N e

(Note: If plaintiffs disclosed any offer of judgment in their moving papers,

—
o

before this court enters judgment, such premature disclosure is improper, barring a
recovery. See NRS 48.105 (1)(b); Morrison v. Beach City, LLC, 116 Nev. 34, 991
P.2d 982 (2000).)

Costs

ot et L e
= W N e

As far as defense counsel has been notified, plaintiffs have yet to submit a

fam—y
L

memorandum of costs. Thus, defendant is unable to assess the propriety of any

—
(o))

potential award of costs. Defendant reserves the right to move to retax any

[a—
~1

inappropriate costs that may be requested.
I

FEES MUST BE AUTHORIZED BY A STATUTE, RULE OR AGREEMENT

o R
o o 00

Under Nevada law, a district court cannot award attorney’s fees unless

[y ]
[u—

authorized by statute, rule, or agreement between the parties. See NRS § 18.010; see
also Albios v. Horizon Communities, Inc., 122 Nev. 409, 132 P.3d 1022, 1028 (2006);
State, Dep't of Human Resources v. Fowler, 109 Nev. 782, 784, 858 P.2d 375, 376
(1993); Woods v. Label Inv. Corp., 107 Nev. 419, 812 P.2d 1293 (1991). Within this
stated criteria, the decision to award attomey’s fees is left within the sound discretion

of the district court. Bergmann v. Boyce, 109 Nev. 670, 856 P.2d 560 (1993).

NORNN RN
DI N & T R T

28 || However, a district court may abuse its discretion when it disregards guiding legal

993 Howard Hughes Parkwvay
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principles. Franklinv. Bartsas Realty Inc., 95 Nev. 559, 562-73, 598 P.2d 1147, 1149
(1979). District courts do not have the inherent power to impose attormey’s fees
without statutory authorization. See Sun Realty v. Dist. Ct., 91 Nev. 774, 542 P.2d
1072 (1975).

In this case, Plaintiffs are not entitled to attorney’s fees because none of the
above avenues for obtaining fees apply. Plaintiffs’ assertion that a long line of
precedent establishes that attorney’s fees and costs can be awarded for default

judgments ignores the fact that the awards in the cases they cited are all based on

R e o - T v B - S e

either “statute, rule, or contract”—not on the mere fact that a default judgment was

entered. As discussed below, all of the cases cited by Plaintiffs in their presentation to

u—
<

this Court (see Exhibit “A”) are distinguishable from the current matter. Plaintiffs are

b
o

not entitled to an attorney’s fee award merely based on entry of a default judgment.

Pk
2

On the contrary, the Court can award fees only if specifically authorized by statute,

Y
LN

rule or contract—none of which apply here.
1I.
THERE IS NO BASIS IN THIS CASE FOR AN AWARD OF FEES

A. Plaintiffs are Not Entitled to Fees
Pursuant to an Agreement Between the Parties

Pursuant to NRS § 18.010(1) and (4), attorney’s fees are recoverable only

e e
SN o th B

—
N = R - e ]

where an express or implied agreement between the parties provides for such
recovery. See also Singer v. Chase Manhattan Bank, 111 Nev. 289, 890 P.2d 1305

(1995). This personal injury action does not involve any agreement between the

NN R
BN = O

parties entitling Plaintiffs io attorney’s fees.

[ o]
[

Ignoring this obvious distinction, Plaintiffs cited in their presentation to the
Court Tri-Pacific Commer, Brokerage, Inc. v. Boreta, 113 Nev. 203,931 P.2d 726

(1997). In Boreta, the district court awarded attorney’s fees pursuant to a contractual

BN
= BT

provision in the promissory note sued upon. Ultimately, the court of appeals reversed

b
~1

the judgment, including the fee award, after finding the guaranty unenforceable
28

. 993 Howard Hughes Packway .
Suile 600 3
Lns Vegas, Nevada B916%
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pursuant to the statute of frauds. Id. at 206, 931 P.2d at 729. Contrary to Plaintiffs’
assertion, Boreta does not stand for the proposition that a default judgment in and of
itself can be a basis for an award of attorney’s fees.

Similarly, the award of fees in Foster v. Dingwall, 126 Nev. __ , 227 P.3d 1042

(2010), was justified not by the default judgment, but by the underlying contract.

B. Plaintiffs Are Not Entitled to Fees
Pursuant to a Statute or Rule

1. NRS 18.010(2)(a) Does Not Apply
NRS § 18.010(2)(a) permits a prevailing party who obtained a monetary

v oo ~1 O th B W R~

judgment of less than $20,000 to seek attorney’s fees. See Thomas v. City of N. Las
Vegas, 122 Nev. 82, 93-94, 127 P.3d 1057, 1065 (1996) (holding that attorney’s fees
cannot be awarded pursuant to NRS § 18.010(2)(a) where no monetary judgment was

—t et ek
N = O

obtained). The monetary limit applies to the total judgment, not to separate claims.
See Peterson v. Freeman, 86 Nev. 850, 855-56, 477 P.2d 876 (1970).

Plaintiffs do not fall within NRS § 18.010(2)(a), as they are seeking a default
judgment well in excess of $20,000. As such, this provision is inapplicable and the

— bt et
(= TR L

cases cited by Plaintiffs awarding attorney’s fees in the default judgment context

j-—
~J1

pursuant to this statute are equally inapposite. See Yochum v. Davis, 98 Nev. 484, 633

—
co

P.2d 1215 (1982) (while district court awarded attorney’s fees to plaintiff upon entry
of default judgment, the award was authorized by NRS § 18.010(2)(a) because the
plaintiff obtained less than $20,000); Harris v. Shell Dev. Corp., 95 Nev. 348, 594
P.2d 731 (1979) (attorney’s fees were awarded but they were authorized under NRS §
18.010(2)(a) because plaintiff’s recovery was under $20,000); Bruno v. Schroch, 94
Nev. 712, 582 P.2d 796 (1978) (default judgment entered by the district court was
reversed on appeal and was for a figure of less than $20,000); Bromberg v. Anthis, 75
Nev. 120,335 P.2d 777 (1959) (awarding attorney’s fees to plaintiff where judgment
was for less than $20,000); Leniz v. Boles, 84 Nev. 197, 438 P.2d 254 (1968) (district

o o I e N A T o T o R e
~] O W W N~ O W

court originally granted a default judgment and awarded attorney’s fees where
28
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[am—

judgment was for less than $20,000 and thus valid pursuant to NRS § 18.010(2)(a));
Durango Fire Protection v. Troncoso, 120 Nev..658, 98 P.3d 691 (2004) (judgment
was for less than $20,000).

Again, contrary to Plaintiffs’ assertion, these cases do not stand for the
proposition that a default judgment in and of itself can be a basis for an award of
attorhey’s fees.

2. NRS § 18.010(2)(b) Would Not Justify an Award of Fees

Under N.R.S. § 18.010(2)(Db), a district court can award attorney’s fees if a

O 0 2 O v B W N

claim or defense was “brought without reasonable grounds to harass the prevailing
party. ” See Rodriguez v. Primadonna Co., 125 Nev. _, 216 P.3d 793, 800 (2009);
United Ins. Co. of Am. v. Chapman Indus., 120 Nev. 745, 748, 100 P.3d 664 (2004).
Although a district court has discretion to award attorney fees under NRS §

e e T )
B o O

18.010(2)(b), there must be evidence in the record supporting the district court’s

[
¥}

finding that the claim or defense was unreasonable or brought to harass. Semenza v.
Caughlin Crafted Homes, 111 Nev. 1089, 1095, 901 P.2d 684, 687 (1995).

Even assuming the Court had a justifiable reason for its default order—which
defendant contends it did not—the plain language of NRS § 18.010(2)(b) and Nevada

case law interpreting it do not permit an award of attorney’s fees based on an

I 5 & =
003558

p—
[» 4]

allegation or finding that a party acted maliciously or engaged in unacceptable tactics
in the case. See Frantz v. Johnson, 116 Nev. 455,472, 999 P.2d 351, 361-62 (2000)
(award of fees under NRS § 18.010(2)(b) is not permitted “for acting maliciously or

NN =
- O O

engaging in unacceptable discovery tactics”); see also Chowdhry v. NLVH, Inc., 109
Nev. 478, 851 P.2d 459 (1993); Semenza, 111 Nev. at 1096, 901 P.2d at 688. In other
words, the fact that the Court entered default against Defendants based on its findings

LN SR S |
NV N

regarding tactics employed at trial does not authorize an award of fees under NRS §

18.010(2)(b).
Rather, NRS § 18.010(2)(b) allows an award of attorney’s fees to the prevailing

| ST S I A
~1 Sy Lh

28 || party only when a party has alleged a groundless claim or defense that is not
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supported by any credible evidence. See Allianz Ins. Co. v. Gagnon, 109 Nev. 990,
996, 860 P.2d 720, 724 (1993) (emphasis added). Here, there are no bases to support
a finding that the defense was frivolous or groundless. Ifthere were, plaintiff would
have succeeded on a motion for summary judgment. No award of fees can be made
under NRS § 18.010(2)(b).

3. Plaint;;f s Cannot Recover Fees Pursuant to a Personal-Injury,
Fee-Shifting Statute or any Other Fee-Shifting Statute

There are no fee-shifting statutes in Nevada authorizing awards of attorney’s
fees in personal injury actions. Plaintiffs’ citation to Eversole v. Sunrise Villas
Homeowners, 112 Nev, 1255, 925 P.2d 505 (1996), Kahn v. Orme, 108 Nev. 510, 835
P.2d 790 (1992), and Young v. Johnn Ribeiro Bldg., 106 Nev. 88, 787 P.2d 777
(1990), are all inapposite.

In Eversole the district court awarded attorney’s fees pursuant to NRS §
116.4117, the Common-Interest Ownership Uniform Act. Eversole, 112 Nev. at 1258.
Under that statute, the court was authorized to award the prevailing party attorney’s
fees in actions involving community associations. That statute is clearly not
applicable to this personal injury action. | _

The court in Kahn, after entering default judgment, awarded the plaintiff his
attorney’s fees incurred in defending against a separate criminal complaint as a
component of damages pursuant to his malicious prosecution claim. The court in
Kahn did not award the plaintiff the attorney’s fees he incurred in litigating the
malicious prosecution action itself. As such, Kahn has no applicability to this case.

Lastly, Plaintiffs’ reliance on Young for the proposition that attorney’s fees are
recoverable in default judgment cases is equally misplaced. In Yourg the only
attorney’s fees awarded were those incurred by the defendant in filing its discovery
sanctions motion pursuant to NRCP 37(b)(2). Although, the court sanctioned the
plaintiff for willfully fabricating evidence by dismissing the complaint with prejudice

and adopting the final accounting as a form of default judgment, the court did not
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award the defendant all of its attorney’s fees. Instead, as punishment for the discovery
abuses the court awarded defendant its attorney’s fees for filing the motion. As such,
Young does not stand for the proposition that attorney’s fees for an entire case are
recoverable when a default judgment is obtained.

C.  Plaintiffs Are Not Entitled to Fees Under Rule 68 or NRS 17.115

The Court lacks grounds to award fees under Rule 68 or NRS 17.115. While it

is true that plaintiif served an offer of judgment in this case, the current record cannot

support an award of fees. First, it would be premature, as the Court has not yet

W 0o 1 O i W N =

entered any award in excess of plaintiff’s offer of judgment. Secondly, and more

importantly, plaintiffs have not demonstrated even a prima facie justification for fees

—
o

putsuant to the Beattie v. Thomas factors.

Pa—
Sk

Furthermore, if fees are awarded, they are strictly limited to those fees actually
incurred from the time of service of the offer of judgment forward. NRCP 68(f)(2),
NRS § 17.115(4)X(d)(3).

1.  An Award Based on NRCP 68 and NRS § 17.115
Would Be Premature

Lo T e T =)
A L R WM

The Court has yet to enter 2 judgment on the default. For purposes of the

| S
~J

statute and rule governing offers of judgment, permitting fee-shifting penalties to be

—
o

assessed against an offeree who “rejects an offer and fails to obtain a more favorable
g )

Tl
\O

judgment,” the word “judgment” connotes a final judgment. /n re Estate and Living
Trust of Miller, 125 Nev. 42, 216 P.3d 239, 125 Nev, 42 (2009). In this matter, there
has yet to be a “final judgment” entered by the court. Thus, an award of fees under
NRCP 68 and NRS § 17.115 would be premature.

2. Plaintiffs Have Not Made the Requisite
Showing Under Beattie v. Thomas

NN NN
b W= O

Plaintiffs would not be entitled to an award of fees even if this Court’s

b
Lh

judgment exceeds plaintiffs’ offer of judgment. NRCP 68 and NRS 17.115 provide

[
(o))

that when a party wins a more favorable judgment than offered, the offeror may

3
~)

28 ||recover fees incurred from the date of the offer. However, an award of fees is not
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automatic. It may follow only from a sound and thorough exercise of the Court’s
discretion. Chavez v. Sievers, 118 Nev. 288, 296, 43 P.3d 1022, 1027 (2002). And,
“the failure to exercise discretion when required is [itself] an abuse of discretion.”
Rex A. Jemison, 4 Practical Guide to Judicial Discretion, NEVADA CIVIL PRACTICE
MANUAL § 29.05 (5th ed. 2010), citing Massey v. Sunrise Hosp., 102 Nev. 367, 724
P.2d 208 (1986). '

Before this Court could award fees based on an offer of judgment, full and
transparent briefing would be required to enable this Court to fulfill its duty to
“carefully weigh” at least the following factors:

(1)  Whether the plaintiff's claim was brought in good faith:

(2) Whether the offer of judgment was reasonable and in good
faith in both its timing and amount;

OO0 =] O o h B W N e

— e
N = O

(3) 'Whether the decision to reject the offer and proceed to trial
was grossly unreasonable or in bad faith; and

[am—y
W

(4) Whether the fees sought by the offeror are reasonable and
justified in amount.

Yamaha Motor Co., US.A. v. Arnoult, 114 Nev. 233,252, 955 P.2d 661, 673 (1998)
(citing Beattie v. Thomas, 99 Nev. 579, 588-89, 668 P.2d 268, 274 (1983)); see also
Wynn v. Smith, 117 Nev. 6, 13-14, 16 P.3d 424, 428-29 (2001). Plaintiff has made no

showing to demonstrate that an award of fees is appropriate under Rule 68.

— et et ek b e
O 00 =3 O th =

(If plaintiff endeavors to address these issues for the first time in the briefthat

[y
o

will be filed simultaneously with this paper, defendant will have a right to respond.

[\
o

‘While plaintiffs may continue to insist that defendant has no right to file opposition

30
b

papers based on this court’s default order, this notion is not supported by law.

o
W

Importantly, parties have an ongoing duty to alert the district court to errors they

o
+

foresee as being possible grounds for reversal. C.f, Landmark Hotel & Casino, Inc. v.
| Moore, 104 Nev. 297, 299-300, 757 P.2d 361, 362-63 (1988).)

SO o B
~] O L

28
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3. A Contingency Fee is Not Appropriate
in the Offer-of-Judgment Context

Even if the Court were to find at some later time than an award of fees is
appropriate under NRCP 68 and NRS 117.115, the award cannot be in the amount of
their contingency fee.

Fees are awarded differently under Rule 68 than pursuant to a fee-shifting
statute or contract provision. It is true that this Court has discretion in the manner of
calculating fees pursuant to a fee-shifting statute. See, e.g., Shuette v. Beazer Homes
Holdings Corp., 121 Nev. 837, 124 P.3d 530 (2005) (fees awarded under Chapter 40).

However, under fee-shifting statutes, plaintiff’s fees from the entire action are

O 00 ~3 S W R WO e

—_
<

imposed. Rule 68 and NRS 17.115, on the other hand, authorize fees only for part of
the litigation, after the offer of judgment is rejected. See NRCP 68(f)(2) {fees are
limited to those fees actually incurred from the time 6f service of the offer of
judgment for{vard); NRS § 17.115(4)(d)(3) (same); see also Nurenberger Hercules-
Werke GMBH v. Virostek, 107 Nev. 873, 884, 822 P.2d 1100, 1107 (1992); Panicaro
v. Robertson, 113 Nev. 667, 941 P.2d 485 (1997) (stating that an award of attorney’s
fees under NRS 17.115 is restricted to fees accrued after the offer of judgment). Thus,

O e T VT N
~ N B W R

awarding a contingency fee in the offer-of-judgment context is inappropriate because

—
o0

it disregards the limited nature of the fees that are awardable. In the offer-of-

—_
pe)

judgment context, courts use the lodestar approach (multiplying the actual hours spent

N
o

by areasonable market rate) because it provides the court with the control necessary

b
J—t

to enforce that temporal line.

[N T S
w2

CONCLUSION

&)
=

Plaintiffs” contention that there is a long line of precedent establishing that

[\
wn

attorney fees and costs can be awarded for a default judgment is misleading. Plaintiffs

b
h

are not entitled to an award of attorney’s fees merely because they obtained a default

[\
~J

judgment. They are entitled to attorney’s fees only if a “statute, rule, or contract”
28
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1 || authorizes the award. In this matter, no such grounds exist authorizing an attorney’s
5 || fee award. While an award of fees may eventually be authorized under NRCP 68 and
3 ||NRS § 117.115, such an award would be premature at this time because no final
4 || judgment has been entered. In addition, any fee award under Rule 68 and NRS §
5(1117.115 must be limited to those fees actually incurred from the time of service of the
6 || offer of judgment forward (here, February 9, 2009 forward). An award of plaintiffs’
7 || counsel’s contingent fee is impermissible.
8 DATED this 15" day of April 2011.
0 STEPHEN H. ROGERS
Nevada Bar No. 5755
10 ROGERS MASTRANGELO, CARVALHO
& MITCHELL .
11 300 South Fourth Street, Suite 710
Las Vegas, Nevada 89101
12 (702) 383-3400
13 LEWIS AND ROCA LLP
14
15 By: s/ Joel D. Henriod
DANIEL F. POLSENBERG
16 Nevada Bar No. 2376
JOEL D. HENRIOD
17 Nevada Bar No. 8492
LEWIS AND ROCA LLP
18 3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
19 (702) 474-2616
20 Attorneys for Defendant
21
22
23
24 .
25
26
27
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CERTIFICATE OF SERVICE
Pursuant to Nev. R, Civ. P. 5(b), | HEREBY CERTIFY that on the 22™ day of
April, 2011, I served the foregoing DEFENDANT’S AMENDED RESPONSE IN OPPOSITION
TO PLAINTIFF’S REQUEST FOR ATTORNEY FEES by depositing a copy for mailing, first-
class mail, postage prepaid, at Las Vegas, Nevada, to the following:

ROBERT T. EGLET d
DAviD T. WALL

MAINOR EGLET

400 South Fourth Strteet, Suite 600
Las Vegas, NV 89101

MATTHEW E. AARON
AARON & PATERNOSTER
2300 West Sahara Avenue
Suite 650

Las Vegas, Nevada 89102

WV o000 ~] o B W o~

— et
o o= O

s/ Mary Kay Carlton
An Employee of Lewis and Roca LLP
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Nevada Bar No. 3402 CLERK OF THE COURT
DAVID T. WALL, ESQ.

Nevada Bar No. 2805

ROBERT M. ADAMS, ESQ.
Nevada Bar No. 6551

MAINOR EGLET

400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101

Ph: (702) 450-5400

Fx: (702) 450-5451
dwall@mainorlawyers.com

MATTHEW E, AARON, ES(Q).
Nevada Bar No. 4900

AARON & PATERNOSTER, LTD.
2300 West Sahara Avenue, Ste.650
Las Vegas, Nevada 89102

Ph.: (702) 384-4111.

Fx.: (702) 384-8222

Artorneys for Plaintiffs

DISTRICT COURT

CLARK COUNTY, NEVADA

WILLIAM JAY SIMAO, individually and | CASENO.: A539455
CHERYL ANN SIMAQ, individually, and as | DEPT.NO.: X
husband and wife,

Plaintiffs,
PLAINTIFFS’ BRIEF IN FAVOR OF
v, AN AWARD OF ATTORNEY'’S FEES
FOLLOWING DEFAULT

JENNY RISH; JAMES RISH; LINDA RISH; | JUDGMENT

DOES 1 through V; and ROE CORPORATIONS |
through V, inclusive,

Defendants,
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COME NOW, Plaintiffs, WILLIAM and CHERYL SIMAO, by and through their
attorneys of record, ROBERT T. EGLET, ESQ., DAVID T. WALL, ESQ. and ROBERT A.
ADAMS of the law firm of MAINOR EGLET, and hereby submits their instant Brief in Favor of
an Award of Attorney’s Fees.

This Brief is made and based upon the pleadings and papers on file herein and the
attached Points and Authorities.

DATED this ;ﬁ day of April, 2011,

MAINOR EGLET

2l

DAVID T. WALL, ESQ.
Nevada Bar No. 2805
Attorney for Plaintiffs

MEMORANDUM OF POINTS AND AUTHORITIES
L
STATEMENT OF FACTS

For a more complete factual statemnent, Plaintiff refers this Court to the Order submitted
by Plaintiffs and signed by your Honor on April 21, 2011 on Plaintiffs’ oral motion to strike
Defendant’s Answer (See Exhibit “1”) and states briefly:

This case involves a motor vehicle accident occurring on April 15, 2005. The Plaintiff,
WILLIAM SIMAQ, was driving southbound on Interstate 15 when he was rear-ended by a
vehicle driven by the Defendant, JENNY RISH, Defendant did not deny causing the accident.
Plaintiff WILLIAM SIMAO was injured in the accident and brought the instant action, which
included a claim for loss of consortium by WILLIAM SIMAOQO’s wife, Plaintuff CHERYL

SIMAOQ.

003572
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This matter was presented for jury trial beginning on March 14, 2011, and the trial had
nearly been completed before Plaintiffs were forced to move to strike Defendant’s Answer after
Defendant’s counsel’s repeated and willful violations of this Court’s pre-trial orders. The
Plaintiffs’ oral motion to strike the Defendant’s Answer was rooted primarily in the Defendant’s
repeated violations of the Court’s Order granting the Plaintiffs’ Motion in Limine to Preclude
Defendant From Raising a Minor Impact Defense. However, Defendant violated other Orders of
this Court during the trial, and the cumulative effect of such violations was material to the
Court’s analysis. These other violations included viclations of this Court’s pre-trial orders
excluding prior and subsequent accidents and injuries and medical build-up/attorney driven
litigation arguments. Due to all of these violations, and only after progressive sanctions had
been issued against the Defendant to no avail, this Court struck Defendant's Answer, converting
this litigation into a default judgment under NRCP 55. The case proceeded to a prove-up hearing
on damages only, which took place on Friday, April 1, 2011.

At the prove-up hearing, in addition to monetary damages to compensate Plaintiifs for the
harms and losses sustained by them as a result of Defendant’s negligence, Plaintiffs also
requested an award of attorney’s fees and costs, which request ultimately necessitated the instant
Brief due to Defendant’s objection that such an award was improper. Based upon the following,
however, it is clear that an award of attorney’s fees and costs is justified and will not constitute
an abuse of this Court’s broad discretion and wide latitude to award such fees and costs.

IL.
LEGAL AUTHORITY AND ARGUMENT
A. Attorney’s Fees are Routinely Awarded Following a Default Judgment
As stated above, due to Defendant’s Counsel’s repetitive violations of this Court’s pre-

trial rulings, progressive sanctions were issued which eventually led to the striking of
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Defendant’s Answer, converting the subject litigation into a default judgment pursuant to NRCP

55 and requiring a prove-up hearing for damages only.

At the prove-up hearing, Plaintiffs’ counsel requested monetary damages in the amount
of $3,394,427.96, and also requested attorney's fees in the amount of §1,357,771.18, which
represents forty percent (40%) of the damages award and also represents the percentage agreed
to be paid by Plaintiffs for their counsel’s services. (See PowerPoint Slide of Judgment Form at
Exhibit “2”). In addition, Plaintiffs requested an award of costs, which will be supported by a
separate and subsequent Motion.

Although Defendant’s counsel objected to Plaintiffs’ request for attomney’s fees and costs
claiming that NRCP 55(b) does not set forth that attorney’s fees are recoverable after.a default
judgment, there is ample authority which unequivocally demonstrates that attorney’s fees and
costs are routinely awarded in default judgment proceedings. See Bahena v. Goodyear Tire, 235
P.3d 592, 597 (Nev. 2010)(noting precedent where Court upheld district court’s order for
attorney’s fees and costs subsequent to dismissing a party’s pleading with prejudice and adopting
evidence as a form of default judgment); Foster v. Dingwall, 227 P.3d 1042, 1052-53 (Nev,
2010)upholding district court’s decision to strike pleadings and enter default judgfnent with
attorney’s fees and costs as a sanction for repetitive, abusive, and recalcitrant misconduct);
Durango Fire Prot., Inc. v. Troncoso, 120 Nev, 658, 660-63 (Nev. 2004)(affirming district
court’s order to strike Answer and enter default judgment with an award of attorney’s fees and
costs); Tri-Pacific Commerce v. Boreta, 113 Nev. 203, 205-206 (Nev. 1997)(noting the district
court’s decision to enter default and award attorney’s fees and costs; district court reversed on
grounds unrelated to attorney’s fees), Eversole v. Sunrise Villas, 112 Nev. 1255, 1258 (Nev.
1996} noting the district court’s decision to enter default and award fees and costs against certain

defendants who failed to answer plaintiff’s complaint; district court was reversed on grounds
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unrelated to attorney’s fees); Kahn v. Orme, 108 Nev. 510, 512 (Nev. 1992)(affirming district
court’s decision to enter default judgment and award of attomey’s fees and costs); Young v.
Johnny Ribiero Bldg., 106 Nev. 88, 94-5 (Nev. 1990)(affirming district court’s order striking the
pleadings, entering default judgment, and awarding attorney’s fees and costs, citing to NRCP
33(b), Yochum v. Davis, 98 Nev. 484, 486-8 (Nev. 1982)(default judgment entered against party
who failed to answer with an award of attorney’s fees and costs; district court reversed on
grounds unreiated to attorney’s fees as default should have been set aside for public policy
considerations as service may have been insufficient); Bruno v. Schoch, 94 Nev. 712, 713-14
(Nev. 1978)(default judgment entered with an award of attomey’s fees and costs; district court
reversed on grounds unrelated to the award of attorney’s fees as default should have been set
aside); Lentz v. Boles, 84 Nev. 197, 198 (Nev. 1968)(noting district court’s order entering default
judgment and awarding attorney’s fees and costs after a defendant failed to file an answer); and,
Bromberg v. Anthis, 75 Nev. 120, 121 (noting district court’s order entering default judgment
and awarding atforney’s fees and costs)(Nev. 1959).

Although the defense will likely argue that the cases cited above are factually distinct
from those of the instant matter, the factual distinctions should bear no consequence to the
relevancy of these cases as they are not being offered to show factual similarities but instead to
demonstrate the unquestionably long-standing principle that a district judge has inherent
authority to award attorney’s fees as a result of a default judgment. In fact, Plaintiff’s counsel
has been unable to locate a single case where a district court’s authority to award attorney’s fees
after a default judgment has even been questioned. This is not surprising considering the fact

that district courts are given considerable discretion to award attorney’s fees and costs and to

decide the amount to be awarded and whether such amounts are reasonable. Laforge v. State of

Nevada, 116 Nev. 415, 997 P.2d 130, 135-136 (2000); Uniroyal Goodrich Tire Co. v. Mercer,

-5

003575,

003575




9.5€00

20

003576

Mercer, 111 Nev. 318, 890 P.2d at 785 (1995). In fact, while not specifically prescribed by
NRCP 55, Chapter 10 of the Nevada Civil Practice Manual, Defaults and Default Judgments, §
10.04[7] states:

Where permitted by law, the court may award attorney’s fees and tax costs

in the default judgment. Because fees are discretionary with the court the

default judgment form should contain a blank for the judge to fill in the

appropriate amount of attorney’s fees."

Accordingly, it cannot be questioned that attorney’s fees and costs can be, and routinely

are, awarded in a default judgment. Due to the unexpected events that led to the striking of
Defendant’s answer and default judgment proceedings, this Court is well justified in awarding

attorneys fees and costs as a result.

B. Defendant’s Counsel’s Improper Conduct at Trial Warrants an Award of
Attorney’s Fees

The Supreme Court of Nevada has held in clear and certain terms that courts have
inherent equitable powers to dismiss actions or enter default judgment for abusive litigation
practices. See Bahena, 235 P.3d at 598(citing to Young, 106 Nev. at 92). Importantly, these
powérs permit sanctions for litigation abuses not necessarily proscribed by statute. Bahena at
598; Young at 92.

As set forth in Bahena, an award of attorney’s fees, in addition to default sanctions, is
reviewed under an abuse of discretion standard. Id. at 599 (citing to Foster, 227 P.3d at 1052;
Albios v. Horizon Communities, Inc., 122 Nev. 409, 417 (Nev. 2006)).  The Bahena Courl

noted that the Supreme Court in Foster upheld an award of attorney’s fees in addition to striking

! ‘While the Civil Practice Manua! also states that the amount of the fees should be presented by the court by
affidavit detailing the fees charged, such an affidavit is unnecessary in this instance where the fecs to be charged are
set by contvact pursuant to the agreement entered into by Plaintiffs and their counsel, which is 40% of the amounts
recovered. (See Contingency Fee Agreement at Exhibit “3™),
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the pleadings and entering default judgment, finding that this was not an abuse of discretion. See

Bahena at 599.

Importantly in Foster, the district court ordered stricken a defendant’s Answer and
entered default after said defendant was found to have engaged in “repetitive, abusive, and
recalcitrant” conduct during discovery. Foster, 227 P.3d. at 1045. The case thereafter
proceeded to an NRCP 55(b)(2) prove-up hearing to determine the amount of damages which
were to be awarded. J/d. at 1047. Subsequent to the prove-up hearing, the district court entered

judgment and awarded both compensatory and punitive damages, as well as an award for

attorney’s fees and costs. Id,

On appeal, defendants argued, among other things, that thé district court’s award of
attorney’s fees was improper pursuant to NRS 18.010(2)(a) because the plaintiff’s recovered
more than $20,000.00. /d. at 1052. The Supreme Court rejected this argument, acknowledging
that the award of attorney’s fees was proper due to the repetitive, abusive, and recalcitrant
actions of the wrongdoers. Specifically, the Court stated:

We conclude that the award of attorney's fees was proper. In a lengthy and
exhaustive judgment, the district court expressly recited the repetitive,
abusive and recalcitrant actions of Dornan, Foster and Cochrane and found
that their claims and defenses were not based in law or fact and as such
were frivolous and asserted in bad faith. First, appellants failed to cooperate
and comply with the district court’s discovery order. NRCP 37(b)}2)
permits the district court to require the offending party to pay reasonable
attorney fees as sanctions for discovery abuses. Second, appellants’ claims
and defenses were frivolous and not based in law or fact. NRS 18.010(2)b)
permits a district court to award attorney fee when a party’s claims or
defenses are brought without a reasonable ground or to harass the prevailing
party. After reviewing the judgment and record, we conclude that the
district court did not abuse its discretion in awarding attorney fees. Because
the district court did not abuse its discretion, we affirm the district court’s
award of attorney fees.

id. at 1052-3.
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NRS 18.010(2) states:

2. In addition to the cases where an allowance is authorized by specific
statute, the court may make an allowance of attorney's fees to a prevailing
party:

(a) When the prevailing party has not recovered more than $20,000; or

(b) Without regard to the recovery sought, when the court finds that the
¢laim, counterclaim, cross-claim or third-party complaint or defense of the
opposing party was brought or maintained without reasonable ground or to
harass the prevailing party. The court shall liberally construe the provisions
of this paragraph in favor of awarding attorney's fees in all appropriate
situations. It is the intent of the Legislature that the court award attorney's
fees pursuant to this paragraph and impose sanctions pursuant to Rule 11 of
the Nevada Rules of Civil Procedure in all appropriate situations to punish
for and deter frivolous or vexatious claims and defenses because such
claims and defenses overburden limited judicial resources, hinder the timely
resolution of meritorious claims and increase the costs of engaging in
business and providing professional services to the public,

Nev. Rev. Stat. Ann. § 18.010. [Emphasis Added).

Further, NRCP 11{b) provides:

Representations to court. By presenting to the court (whether by signing,
filing, submitting, or later advocating) a pleading, written motion, or other
paper, an attorney or unrepresented party is certifying that to the best of the
person's knowledge, information, and belief, formed after an inquiry
reasonable under the circumstances, --

(1) it is not being presented for any improper purpose, such as to harass or
to cause unnecessary delay or needless increase in the cost of litigation;

(2) the claims, defenses, and other legal contentions therein are warranted
by existing law or by a nonfrivolous argument for the extension,
modification, or reversal of existing law or the establishment of new law,

(3) the allegations and other factual contentions have evidentiary support
ar, if specifically so identified, are likely to have evidentiary support after a
reasonable opportunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if
specifically so identified, are reasonably based on a lack of information or
belief.

003578

003578

003578



oW N

LN

6.G€00
INOR EGLET

A
Y

003579

A violation of NRCP 11 will often result in sanctions to pay attorney fees as set forth by
NRCP 11{c)(2).

Accordingly, pursuant to NRS 18.010(2)(b) and NRCP 11, as well as Foster and Bahena,
supra, a attorney’s fees are a proper sanction against abusive litigation practices. Here, as the
Court is well aware, there was a continuous and repetitive pattern of misconduct by Defendant
during trial in violation of several pre-trial orders regarding the exclusion of certain evidence.
(See Exhibit “1”). The most deliberate violations related to a “minor impact” defense and
Defendant’s desire to argue (without a qualified expert) that the collision in question was not
sufficient to cause the serious injuries sustained by Mr. Simao. In preventing such an
unqualified and foundationally deficient argument, the Court made it clear that Defendant's
claim on this ground was unsupported and inadmissible. Notwithstanding, the defense persisted
in trying to circumvent this Court’s Order and present a “minor impact” defense through
improper questioning of virtually every witnesses that took the stand at trial. (See Exhibit “17),
This repetitive and abusive conduct certainly amounts to maintaining a defense without
reasonable ground, which NRS 18.010(2)(b) and NRCP 11 stand to prevent and to punish,
Accordingly, as these rules are to be “liberally construe[d]...in favor of awarding attorney's fees
in all appropriate situations” the subject violations invoke the penalties of these rules, and an
award of attorney’s fees is warranted. See NRS 18.010(2)(b).

While the Defendant may have disagreed with this Court’s pre-trial rulings regarding the
defenses and arguments she was able to present at trial, the Defendant was still obligated to
conform to this Court’s pre-trial rulings rather than blatantly ignore them, forever tainting the
jury. Because the Defendant chose an attempt to circumvent this Court’s Orders rather than

comply with them, Defendant must face the consequences prescribed by statute and supported by
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a vast amount of legal precedent. See NRS 18.010(2)(); NRCP 11; and Baheng and Foster,
supra,

Based upon the foregoing, an award of attorney’s fees and costs in this case, considering
all that has transpired, would be a proper exercise of court discretion. Plaintiff, therefore,
respectfully requests that an award of fees and costs be granted pursuant to the facts and law set
forth above.

C. Attorney’s Fees Should be Awarded Pursuant to the Contingency Fee
Agreement Entered into Between the Simao’s and their Counsel

The amount of attorney fees to be awarded, and whether such fees are reasonable, is left
to the sound discretion of this Court. Laforge v. State of Nevada, 116 Nev, 415, 997 P.2d 130,
135-136 (2000); Unirayal Goodrich Tire Co. v. Mercer, 111 Nev. 318, 890 P.2d at 785 (1995).
While many courts have discussed the reasonableness of attorney fees, it is important to
recognize that Plaintiffs’ contingency fee agreement with their counsel sets attorney fees at 40%
of all amounts recovered in this matter, As this Court is aware, Nevada recognizes the validity
of such agreements and the Nevada District Court has awarded attomey fees based upon the
contingent fee amount.

It has been held that attorney’s fees may be calculated by the equivalent to the
contingency fee. See, Glendora Comm. Redevelopment Agency v. John P. Deneter, Jr., 155
Cal.App.3d 465; 202 Cal.Rptr. 389 (1984) (contingent fee) and PLCM Group, Inc. v. David
Drexier, 22 Cal. 4th 1084, 997 P.2d 511 (2000) (lodestar analysis).

In Nevada, the method upon which a reasonable fee is determined is subject to the
discretion of the court, which is tempered only by reason and fairness. Accordingly, in
determining the amount of fees to award, the court is not limited to one specific approach; its

analysis may begin with any method rationally designed to calculate a rcasonable amount,
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including based on a contingency fee. Shwette v. Beazer Homes Holding Corp.,121 Nev. 837,
864, 865, 124 P.3d 530, 549 (2005). In making that finding, the Shuette Court emphasized that
whichever method is chosen, the court must continue its analysis by considering the requested
amount in light of the following factors: (1) the advocate’s professional qualities, including the
advocate’s ability, training, education, experience, professional standing and skill; (2) the nature
of the litigation or character of the work performed, including its difficulty, its intricacy, its
importance, time and skill required, the responsibility imposed, and the prominence and
character of the parties where they affect the importance of the litigation; (3) the work actually
performed by the lawyer, including the skill, time and attention given to the work; and, (4) the
result. Id, quoting Schwartz v. Schwerin, 85 Ariz. 242, 336 P.2d 144, 146 (1959). In that
manner, whichever method the court ultimately uses, the result will prove reasonable as long as
the court provides sufficient reasoning and findings in support of its ultimate determination.

1. An Award of Attorney Fees in the Amount of the Contingent Fee is
Reasonable and Justified:

Plaintiffs entered into a contingency fee agreement, allowing for an attorney fee in the
amount of 40% of the recovery obtained in this case and any award of attorney’s fees in this case
should be consistent with the fees that Plaintiffs’ counsel is contractually entitled to receive. In
Glendora Comm. Redevelopment Agency vs. John P. Deneter, Jr., 155 Cal.App. 3d 465; 202
Cal.Rptr. 389 (1984), a California court of appeal affirmed the trial court’s determination that the
attomey fees established by a contingency fee agreement were reasonable, Concluding that the
trial court was able to observe and consider the conduct at the trial and related proceedings, the
appellate court held that the contingency fee agreement, in light of ali other factors. was
reasonable. In that case, the appellate court affirmed an award of attorney fees in the amount of

$734,395.76. Id. at 480.
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In doing so, the reviewing court stated:

It follows from the Fella decision that while a trial court, in the
exercise of its discretion, is not bound by the terms of an attorney fee
contract, it should, nevertheless, consider those terms and even award
attorney fees in the same amount as would be called for by the terms thereof
so long as other factors also bearing on reasonableness are considered as
well. ...

While we conclude that a irial court, in the proper exercise of its
discretion, should consider the terms of an attorney fee agreement, and may
even award attorney fees in the same amount as would be called for by
those terms, we rule that the trial court may not do so without considering
whether an award in the amount set by the agreement is reasonable in the
context of all of the factors which we have set forth, However, we are not
equating the contingency fee agreement with reasonable attomey fees. . . .

The rule with respect to attorney fees is that the amount to be
awarded as attorney’s fees is left to the sound discretion of the trial court.
The trial judge is in the best position to evaluate the services rendered by an
attorney in his courtroom; his judgment will not be disturbed on review
unless it is clearly wrong. Citing Mande! v. Hodges, (1976) 54 Cal App. 3d
596, 624, 127 Cal.Rptr. 244, 90 A.L.R. 728; Vellu v. Hudgins, supra, 151
Cal.App. 3d 515, 522.

The Glendora Covrt further reasoned:

With respect to ‘reasonableness,’ the trial court relied, in part, upon
California Rules of Professional Conduct, Rule 2-107, which sets forth
guidelines for determining reasonableness of attorney fees.

Rule 2-107, as quoted in the trial court’s statement of decision,
provides in part: “B. . .Reasonableness shall be determined on the basis of
circurnstances existing at the time the agreement is entered into except
where the parties contemplate that the fee will be affected by later events.
Among the factors to be considered where appropriate, in determining the
reasonableness of a fee are the following:

(1) The novelty and difficulty of the questions involved and the
skill requisite to perform the legal service properly;

(2) The likelihood, if apparent to the client, that the acceptance of
the particular employment will preclude other employment of the lawyer;

(3) The amount involved and the results obtained;

(4) The time limitations imposed by the client or by the
circumstances;
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(5) The nature and length of the professional relationship with the
client;

(6) The experience, reputation, and ability of the lawyer or lawyers
performing the service;

(7) Whether the fee is fixed or contingent;

(8) The time and labor required,

(9) The informed consent of the client to the fee agreement. . ..

The Court is aware that the use of contingency fee arrangements is
widespread in the general field of civil law. Many such contracts provide
for percentage fees greater than 25% of the total recovery. Such contracts
do not limit fees to a proportionate share of the excess recovery over the
offer. This Court is not called upon to condemn or condone such practice,
but it is a fact which cannot escape notice. Occasionally, the result is a
considerable fee. Occasionally, there is no fee at all and no recovery by the
client. Sharing the benefits to the client produced by the attorney’s service
is a recognized method of pricing legal fees. It is no less a logical method
in the instant case.

The trial court here weighed and considered many factors in
determining the reasonable value of Hafif’s services. The court was able to
observe the conduct at the trial and related proceedings and in consideration
thereof determined that the contingency fee arrangement, in light of all the
other factors, was reasonable. On this record, the trial court did not abuse
its discretion,

Id., at 473-481.

The Glendora opinion is precisely on point. The factors enumerated in the opinion,
detived from the California Rules of Professional Conduct, are practically identical to Nevada
Supreme Court Rule 155 factors including the complex nature of the case; the impact on other
employment; the amount involved and results obtained; the experience and reputation of the trial
counsel; the nature of the contingent fee; the time and labor involved,; and, the informed consent
of the client.

This Court, having an opportunity to observe the conduct at the trial and other pre-trial

proceedings, and upon considering and weighing the many factors set forth above, can reach but
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one conclusion — an award of attorney’s fees in the amount of the contingent fee in this case, is
reasonable, and should be awarded.

The majority of jurisdictions require trial courts to consider the contingent risk involved
in a case when assessing reasonableness of attorney’s fees. Indeed, provided that the Court
carcfully evaluates all factors bearing on reasonableness, a determination equating reasonable
fees with the contingency fee will be upheld. See, e.g., Stimac. v. Montana, 812 P.2d 1246
{1991) (attorney fees upheld in full amount of contingency fee.); Shorewood v, Steinberg, 174
Wis.2d 191, 496 N.W.2d 57 (1992) (upholding trial court’s use of contingency fee agreement as
a guide); Michigan DOT v. Randolph, 461 Mich. 757, 610 N.W. 2d 893 (2000) (existence of
contingency fee contract to be considered); Allard v. First Interstate Bank, 112 Wash. 2d 145,
768 P.2d 998 (1989) (trial court acted reasonably when it considered the contingency fee before
awarding attorney’s fees); Coulier v. James, 160 Ore. App. 390, 981 P.2d 395 (199%)
(contingency fee must be considered in assessing reasonableness, and trial court has discretion to
award full amount of contingent fee).

Nevada trial courts are vested with much broader discretion to award attorney fees. In
Nevada, a trial court is free to award attorney fees in any amount it deems to be “reasonable and
justified.” Beattie v. Thomas, 99 Nev. 579, 588, 668 P.2d 268, 274 (1983); Uniroyal Goodyear
Tire Co. v. Mercer, 111 Nev. 318, 890 P.2d 785 (1995), and Laforge, 116 Nev. Adv. Op. 45, 997
P.2d at 135-136 (2000). Therefore, this Court is free to award any amount of attorney fees it
fecls is reasonable and justified, including an amount equivalent to Plaintiffs’ contingency fee

agreement. The Plaintiffs will be paying attorney fees equivalent to 40% of all money received.

In the context of this case, and supported by opinions in a multitude of jurisdictions, Plaintiffs

should be awarded attorney fees in the full amount of the fees they will actually incur, which is

40% of the damages award which is to be determined by this Court.
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CONCLUSION

Plaintiffs/respectfully submit the instant brief in support of their request for attorney’s
fees and costs.

DATED this Qé day of April, 2011.

MAINOR EGLET

2y

IYAVID T. WALL, ESQ.
Nevada Bar No. 2805
Attorney for Plaintiffs

003585

- 15 -

003585 - -




985€00

EXHIBIT “1”

003586

003586

003586




L8SE00

MAINOR EGLET

003587

ORDR

ROBERT T. EGLET, ES(}.
Nevada Bar No. 3402

DAVID T. WALL, ESQ.
Nevada Bar No. 2805
ROBERT M. ADAMS, ESQ.
Nevada Bar No. 6551
MAINOR EGLET

400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101

Ph: (702) 450-5400

Fx: {(702) 450-5451
dwall@mainorlawyers.com

MATTHEW E. AARON, ESQ.
Nevada Bar No. 4900

AARON & PATERNOSTER, LTD.
2300 West Sahara Avenue, Ste.650
Las Vegas, Nevada 89102

Ph.: (702) 384-411}

Fx.: {702) 384-8222

Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAO, individually and | CASE NQO.: A539455
CHERYL ANN SIMAO, individually, and as | DEPT.NQO.: X
husband and wife,

Plaintiffs,
V.

JENNY RISH,

Defendant.

DECISION AND ORDER REGARDING PLAINTIFFS’ MOTION TO STRIKE
DEFENDANT’S ANSWER

This matter having come before the Court on March 31, 2011, on Plaintiffs’ oral Motion
to Strike Defendant’s Answer, ROBERT T. EGLET, ESQ., DAVID T. WALL, ESQ. and

ROBERT M. ADAMS, ESQ. present for Plaintiffs, WILLIAM SIMAQ and CHERYI. SIMAO.

. 7003587,

003587




885€00

LET

G

MAINOR E

9
10

12
13
14
15
16
17
18
19
20
2]

23
24
25
26
27
28

003588

STEPHEN H. ROGERS, ESQ. and DANIEL F. POLSENBERG, ESQ. present for Defendant,

JENNY RISH, and following the Court’s oral pronouncement from the bench GRANTING

Plaintiffs’ Motion, the Court hereby enters the following written Decision and Order:

I. Factual and Procedural Background
This case involves a motor vehicle accident dccun‘ing on April 15, 2005. The Plaintiff,
WILLIAM SIMAO, was dniving southbound on Interstate 15 when he was rear-ended by a

vehicle driven by the Defendant, JENNY RISH. Defendant did not deny causing the accident.

Plaintiff WILLIAM SIMAO was injured in the accident and brought the instant action, which

inciuded a claim for loss of consortiumi by WILLIAM SIMAO’s wife, Plainiff CHERYL
SIMAQ.

This matter was presented for jury trial beginning on March 14, 2011, and the trial had
nearly been completed before the instant Motion was made. However, the facts supporting the
Motion and the grounds upon which to analyze the Motion include rulings made by this Court
before the trial commenced. The Plaimiffs’ oral motion to strike the Defendant’s Answer is
rooted primarily in the Defendant’s repeated violations of this Court’s Order granting the
Plaintiffs’ Motion in Limine to Preclude Defendant From Raising a Minor Impact Defense.
However, this Court recognizes that Defendant violated other Orders of this Court during the
trial, and the cumulative effect of such violations is material to the Court’s analysis. Refore
itemizing and analyzing the violations of this Court’s Order on “minor impact,” it is necessary to
consider the violations of other Court orders by the Defendant.

A. Violation of Order Precluding Evidence of Unrelated Accidents, Injuries or Medical
Conditions
1. Plaintiffs’ Motion in Limine

On January 7, 2011, Plaintiffs brought an Omnibus Motion in Limine, which included a
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request 10 preclude the Defendant from introducing evidence of Prior and Subsequent Unrelated
Accidents, Injuries and Medical Conditions and Prior and Subsequent Claims or Lawsuits. This
portion of the Omnibus Motion in Limine specificaily asked this Court 10 preclude evidence of
an unrelated 2003 motorcycle accident involving the Plaintiff, since no medical provider had
connected any of the minor injuries sustained by the Plaintiff in the 2003 motorcycle accident to
any injuries suffered in the instant accident. In short, the evidence established that the
motorcycle accident was irrelevant.

The Defendant filed an Opposition 1o Plaintiffs’ Omnibus Motion in Limine, and the
matter was heard by this Court on February 15, 2011, at which time this Court GRANTED
Plaintiffs’ request. On March 9, 2011, this Court entered a written Order which stated in
pertinent part as follows:

“IT IS HEREBY ORDERED that Plaintiffs’ request to exclude prior and
subsequent unrelated accidents, injuries and medical conditions, and prior and subsequent
claims or lawsuits is GRANTED in all respects.”

Following the entry of the foregoing Order, all parijes were on notice that this Court had
specifically precluded the Defendant from introducing evidence of unrelated accidents, including
the 2003 motorcycle accident.

2. Defendant’s Clear Violation in Opening Stalement

In his Opening Statement. counsel for the Defendant presented to the jury a Power Point
slide referencing William Simao’s 2003 motorcycle accident. The Plaintiffs objected, asked that
the slide be shielded from the jury, and approached for a sidebar conference.

The slide clearly and unambiguously violated the Order of this Court on the Plainuffs’
Omnibus Motion in Limine, which Motion specifically referenced the 2003 motorcycle accident

as an accident unrelated to any issue in the instant case. The jury was directed to disregard the
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slide and was further admonished that a pretrial ruling of the Count excJuded evidence of the
2003 motorcycle accident.

The Plaintiffs’ objection was sustained.

Foliowing this admonition, this Court held a hearing outside the presence of the jury to
allow the Defendant’s counsel and the Plaintiffs’ counsel to review the remaining slhdes
accompanying the defense Opening Statement to determine if any of them violated court orders.
Several of them violated orders and were removed (RTP, March 21, 2011, p. 75). Notably, the
Plaintiffs’ counsel made the following statement outside the presence of the jury:

There were mulliple other slides that had the same type of problems in them.

Most of them Mr. Rogers agreed with and took those stalements out of the slides, but

again, if we hadn’t done that, there would have been three to four more clear violations of

... this Court’s pretrial orders.

003590

As Mr. Wall [Plaintiffs’ co-counsel] said at the bench, I think it’s clear — I think
it’s abundantly clear that Mr. Rogers is going to try to mistry this case. 1 think it is
abundantly clear that that’s what’s going on.

I told the Court at the last bench conference that that was two. If there were any
additional ones, we were going to start asking for monetary sanctions and other potential
sanctions in this case for this type of systematic refusal to comply with pretrial court
orders.

1 expect his experts are going to do it as well. 1 can assure this Court that they are
going to violate a number of the orders in their testimony, just like Mr. Rogers did up
there. ...

(RTP, March 21, 2011, p. 75) (emphasis supplied).
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B. Violations of Order Precluding Evidence That This is a “Medical Build-up” Case
1. Plaintiffs’ Motion in Limine

Within the afore-mentioned Omnibus Motion in Limine, the Plaintiffs also sought 10
preclude any evidence or argument that the case wés “attorney driven” or a “medical build-up™
case. This section of the Plaintiffs’ Omnibus Motion in Limine was also heard by this Court on
February 15, 2011, at which time this Court GRANTED the P]ainiiffs‘ request. During the
hearing on this Motion, counsel for the Defendant conceded he had no evidence of any kind
suggesting that this case was “attormey driven” or a “medical build-up” case. This Coun’s
written QOrder of March 9, 2011, also stated as follows:

“IT IS FURTHER ORDERED that Plaintiffs’ request to preclude argument that
this case is ‘attorney driven’ or a ‘medical build-up’ case is GRANTED.”

Following the entry of the foregoing Order, all parties were on notice that this Court had
specifically precluded the Defendant from arguing or presenting evidence that the instant case
was a “medical build-up” case, in large measure as a result of the Defendant having no such
evidence to present.

2. Defendant’s Clear Violation During Opening Statement

In his Opening Statement, counsel for the Defendant made the following statement when
discussing the testimony of the Plaintiff’s treating physicians:
“And we are going to hear from various different kinds of doctors in this case.
One of them are doctors who appear down here regularly in court, as often, if not more
than trial lawyers. Doctors McNulty, and Grover...”
{RTP March 21, 2011, p. 72).
Defense counsel’s statement was interrupted by an objection from the Plaintiffs, who

additionally asked that the Power Point slide that accompanied the defense’s Opening Statement
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be shielded from the jury. The slide referenced the Plaintiff’s treating physicians as “Trial
Doctors.”

At the sidebar conference that followed, the Plaintiffs objected 1o the statements of
counsel and the “Trial Doctors™ slide as violating this Court’s Order precluding any argument
that the case was “attomey driven” or a “medical build-up” case. Since no other purposc for the
statement or the slide was forthcoming from counsel for the Defendant at the sidebar, the jury
was directed to disregard the slide.

The Plaintiffs’ objection was sustained.

3. Defendant’s Clear Violation During Cross-Examination of Dr. Patrick McNulty

Despite this Court’s ruling during the Defendant’s Opening Statement on the issue of

medical build-up and “Trial Doctors,” counse! for the Defendant asked the following question of
Dr. McNulty, one of the Plaintiff’s treating doctors:

“Now, Doctor, yesterday there was a discussion about the testimony history of a
doctor. I don’t broach this topic with you to be insensitive, but 1 wanlt to touch on it since
that issue has been raised. You testified under oath, whether it be in trial or in deposition,
somewhere around 100 times; is that right?” |
(RTP, March 25, 2011, pp. 21-22).

Counsel for the Plaintiffs immediately objected and approached the Court for a sidebar
bench conference. There, the Court heard argument regarding the “discussion” “yesterday”
which was the Plaintiffs’ use of specific prior deposition testimony to impeach the Defendant’s
expert witness during cross-examination. Further, the Court heard argument that this line of
questioning could only be presented to create an inference of “medica) build-up.” Counsel for
the Defendant did not sufficiently explain to this Court how this line of questioning was not a

violation of the pretrial order precluding evidence of “medical build-up,” especially in light of
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the fact that the Defcndém admittedly had no evidence to support a “medical build-up” defense.

The Plaintiffs’ objection was sustained.
C. Violratinns of Pretrial Order Precinding “Minor Impact” Defense

As set forth above, the Plaintiffs’ ultimate motion to strike the Defendant’s Answer was
based primarily on repeated violations of this Court’s pretrial Order on the issue of a “minor
impact™ defense.
). Plaintiff’s Motion in Limine

On February 17, 2011, Plaintiffs brought a Motion in Limine to: 1) Preclude Defendant
frem Raising a “Minor” or “Low Impact™ Defense; 2) Limit the Trial Testimony of Defendant's
Expert, David Fish, M.D.; and 3) Exciude Evidence of Property Damage. The Motion set out the
fact that the Nevada Highway Patrol Trooper who completed the Accident Report referred to the
vehicle damage as “moderate.” Specifically, the Motion asked the Court 1o preclude the
Defendant from “arguing, suggesting or insinuating at tria] that the crash was a ‘minor impact’ or
‘low impact’ collision, and not significant enough to cause Plaintiff’s injuries.” The Moticn was
primarily based on Hallmark v. Eldridge, 189 P.3d 646 (Nev. 2008), coupled with the fact that
Defendant did not have any expert qualified 10 testify whether the impact in the instant collision
was sufficient to cause the injuries complained of. Conversely, the Plaintiffs had disclosed a
biomechanical expert who was prepared to testify that the accident was of the type to have
proximately caused injury to the Plaintiff. The Motion further songht to limit Defendant’s pain
management expert, Dr. David Fish, from testifying to opinions rooted in biomechanical science,
as he lacks the qualifications to testify 10 such opinions under the standard announced in
Hallmark.

On February 25, 2011, Defendant filed an Opposition to the Motion and the matter was

heard by this Court on March 1, 2011, at which time the Court GRANTED Plaintiffs’ Motion in
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its entirety. Defendants provided no evidence or information to correlate the amount of damage
to a vehicle in a collision 10 the severity of the injury suffered by a passenger. Defendants had
no expert witness on biomechanics to support an argument or inference that this accident was too
minc;r to cause the injur.ies alleged to have been suffered by the Plaintiff. Based on the Nevada
Supreme Count’s rulings in Hallmark, supra, Levine v. Remolif, 80 Nev. 168 (1964) and Choat v.
McDorman, 86 Nev. 332 (1970), this Court found that issues of accident reconstruction and
biomechanics are not within the common knowledge of laypersons and require expert witness
testimony. As such, this Court found no evidentiary or factual foundation vpon which the
Defendant could argue or infer that the accident was too minor to cause the Plaintiff’s injuries.

On March 8, 2011, this Court entered a written Order which stated in pertinent part as
follows:

“IT 1S HEREBY ORDERED that Plaintiffs’ request o prec]uder Defendant from

Raising a “Minor” or “Low Impact” Defense is GRANTED.

1T 1S FURTHER ORDERED that Plaintiffs’ request to limit the tnal testimony
of Defendant’s expert, David Fish, M.D., to those areas of expertise that he is qualified to
testify in regards to is GRANTED. Neither Dr. Fish nor any other defense expert shall
opine regarding biomechanics or the nature of the impact of the subject crash at trial.

IT 1S FURTHER ORDERED that Plaintiffs’ request to exclude the propery
damage photos and repair invoice(s) is GRANTED.”

Foliowing the entry of the foregoing Order, all parties were on notice that this Court had
specifically precluded a defense (or even an argument) that the accident was tooc minor to cause
the injuries for which Plaintiff sought to recover damages.

Despite a clear and uwnambiguous Order precluding the Defendant from raising as a

defense that the impact of the accident was too minor to cause the Plaintiff’s injuries, counsel for
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the Defendant persisted in violating this Court’s order, ultimately leading to the sanction
imposed herein. There can be no question or argument thal the Defendant was on notice of this
Court's Order, based on the following:

a) Hearing QOutside the Presence of the Jury on March 18, 2011

After jury selection had been completed and before Opening Statements, this Court held a
hearing outside the presence of the jury to discuss, among other things, the issue of a minor
impact defense. The discussion on the record was extensive and comprises seventeen (17) pages
of the transcript (See, RTP, March 18, 2011, pp. 112-129).

During this hearing, the Plaintiffs’ counse! brought to this Court’s atiention the fact that
counsel for the Defendant, in his Opening Statement, might broach the subject of minor impact
by referring to the Defendant’s deposition testimony that the impact of the accident was merely
“a tap.” Counsel for the Defendant conceded that it was his impression that this Court had not
precluded such an argument:

“What happened was, there was a motion 1o exclude a defense that a minor
impact cannot cause injury. The Plaintiffs’ argument in the motion was because the
defense did not retain a biomechanical engineer they would not be able to argue the
general proposition that minor impacts cannot cause injury.

The defense appeared at the hearing and said, *This is not a biomechanical case.
The defense is not going to argue that no minor impact can cause injury. The defense is
that this minor impact did not cause injury.”

(RTP, March 18, 2011, p. 114)(emphasis supplied).

It became clear to this Court that the Defendant intended to present a minor impact
defense, despite the Order of this Court 10 the contrary. Plaintiffs’ counsel was allowed to once

again state on the record their position on the original Motion in Liming, outlining that the
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Defendant had no expert wilness to opine that the accident was too minor to cause the claimed
injuries, and further that the Order of this Court on the Motion in Limine precluded a “minor
impact™ defense at trial.

By the conclusion of the hearing outside the presence of the jury, this Court reiterated its
ruling on the Motion in Limine precluding a “minor impact” defense (RTP March 18, 2011, p.
125-26). Likewise, this Court precluded counsel for the Defendant from referencing in his
Opening Statement that it was a minor impact, or simply “a tap,” for the purpose of raising an
inference that the accident was too minor to cause the Plaintiff’s injuries (RTP March 18, 2011,
pp. 127-28). This Court further reminded counsel for the Defendant to review the Order entered
on this issue to avoid violating it in the future (RTP March 18, 2011, p. 126, 127).

b) Hearing Qutside the Presence of the Jury on March 21, 201

On the first court day following the hearing set forth above, the issue of “minor impact”
was again raised outside the presence of the jury immediately following the Plaintiffs’ Opening
Statement. At this hearing, the Defendant sought permission 10 claim a “minor impac1” defense
based on the door allegedly being opened by the Plaintiffs in their Opening Statement when
counsel referred to the accident as a “motor vehicle crash.” This Court noted that the Plaintiffs
in their Opening Statement did not refer to the nature of the impact, the severity of the impact,
the fact that the impact was significant enough to cause the Plaintiff’s injuries nor any violence
associated with the impact. In fact, this Court noted that Plaintiffs’ counsel did not describe the
impact of the vehicles in any way.

Based on that finding, the Court denied the Defendant’s renewed request to be able to
raise a “minor impact” defense. Again, the Defendant was clearly and unequivocally on notice

that such a defense was precluded.
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2. Reference to Minor Impact during Defendant’s Opening Statement

Immediately following the foregoing discussion outside the presence of the jury, counsel
for the Defendant delivered his Opening Statement. He described the stop and go traffic the
Defendant encountered before the accident, and stated that the Defendant was nearly stopped
before the impact (RTP, March 21, 2011, p. 63). Plaintiffs did net object to this statement,
although it arguably raises an inference of a minor impact.

Thereafier, counsel for the Defendant proceeded to attempt to play selected portions of
his client’s videotaped deposition regarding the nature of the accident, which drew an objection
from the Plaintiffs. Afier a bench conference, this Court determined that not only was the
Defendant’s deposition hearsay when offered on her own behalf, bt also that iestimony
regarding the nature of the accidem, if offered to show it was a minor impact, would be in
violation of thisrCourt’s pretrial Order.

The Plaintiffs’ objection was sustained,

3, Clear Violation of Order During Cross-Examination of Dr. Jorg Rosler

During the testimony of Dr. Rosler, one of the Plaintiff’s treating pain management

physicians, counsel for the Defendant asked the following question:
“Do you know anything about what happened to [Defendant] Jenny Rish and her

passengers in this accident?”

(RPT, March 22, 2011, p. 84)

Before the wilness could answer, the Plaintiffs objected, citing this Courl’s pretrial
motion ruling.

The only potential relevance of such an inquiry would be 1o raise an inference that since
the Defendant or her passengers were not injured (or that the Plaintiff’s treating physician was

unaware of any injury), the accident must not have been significant enough to injure the Plajntiff,

-11
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There is no other potential purpose in obtaining an answer from this witness to that question.
Such an inference would be directly contrary to this Court’s Order precluding a “minor impact”
defense.

The Plaintiffs’ objection was sustained.

4. Clear Violation During Cross-Examination of Dr. Patrick McNulty

Despite the fact that the Court sustained the Plaintiffs’ objection to the improper question
of Dr. Rosier, counsel for Defendant asked an almost identical question of the next treating
physician to testify for Plaintiff. Within the first two minutes of the Defendant’s cross-
examination of Dr. McNulty, the following questions were asked:

[Defense Counsel] And you don’t know anything about the car accident other
than what [Plaintiff] told you?,

{Dr. McNulty] It was simply he said he had a car accident and that’s when he —
his problems started.

[Defense Counsel] Okay. But did you discuss with him whether he was able 1o
drive from the scene of the accident?

[Dr. McNulty] No, I really didn’t go into the other — into the other details. No, I

did not discuss that.

[Defense Counsel) Do you know anything about the folks in Jenny Rish's car?

(RTP 3/25/ l 1, p- 4) (Emphasis supplied).

Counsel for the Plaintiffs immediately objecied and a bench conference ensued. At the
bench conference, counsel for the Defendant indicated his position on the relevance of the
question:

[Defense Counsel] The relevance is that if one of them were injured or were not,

that would be relevant or probative to whether the others were injured.

12
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(RTP 3/25/11, p. $)

In fact, based on this Court’s prior rulings, such a position is untenable. As stated in the
authority supporting the grant of the Plaintiffs’ pretrial Motioq in Limine, there is no correlation
between the size of the impact and the potential for injury to the Plainmtiff. There is no correlation
between whether the Defendant or one of her passengers was injured and the potential for injury
to the Plaintiff. The Defendant had no credible or admissible evidence sdggesting such a
correlation and no expert testimony to support such a propesition.

Further, since the question asked on cross-examination of Dr. McNulty was exactly the
same question precluded during the cross-examination of Dr. Resler, the Defendant was clearly
on notice that this area of inquiry was improper.

The Plaintiffs’ objection was sustained.

5. Clear Violation During Cross-Examination of Dr. Jaswinder Grover

On the very same afternoon as Dr. McNulty’s cross-examination, the Defendant had the
opportunity to cross-examine Dr. Grover, another of the Plaintiff’s treating physicians. During
that cross-examination, counsel for the Defendant again asked the very same type of question
precluded during the cross-examination of Drs. Rosler and McNulty:

[Defense Counsel] You know the Plaintiff wasn’t transported by ambulance.
[Dr. Grover] Yes, sir.
[Defense Counsel} You know fwhether] Jenny Rish —
[Plaimiff’s Counsel] Objection, Your Honor.
[Defense Counsel] — was lifted from the scene?
(RTP 3/25/11, p. 141).
After all of the previous hearings on the issue of a “minor impact” defense, and after the

objections to the same type of question were sustained by this Court, such a question of Dr.
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Grover is simply inexplicable. Again, there 1s no potential relevance to a question asked of one
of the Plaintiff’s treating doctors (who dian’i treat the Plaintiff until almost three years after the
accident) about any injuries to the Defendant, other than to attempt 1o infer that ihe accident was
too minor to injure the Plaintiff if the Defendant was not injured. That inference is precluded,
based on the fact that the Defendant had no expert witness or admissible evidence 10 support that
inference.

The Plaintiffs’ objection was sustained and the jury was directed 1o disregard the last
question.

6. Hearing Qutside the Presence of the Jury on March 25. 2011

Following the testimony of Dr. Grover, at a hearing outside the presence of the jury,
counsel for the Plaintiffs made the following record regarding the pervasive and continuous
violations of this Court’s Orders on pretrial Motions by counsel for the Defendant:

[Plaintiffs’ Counsel] Despite the ruling of the Court, despite the arguments we’ve
had outside the presence on the issuve of minor impact, in Opening Statement and with
each and every witness so far, there’s been a question which leads to a conclusion or an
argument about minor impact, whether the Defendant was injured in — whether the doctor
knows whether the Defendant was injured in the accident, which could only potentially
be relevant to some argument that the accident was too minor to have caused injury,
because she wasn’t injured.

Each time we’ve objected. Each time the Court has sustained the objection. |
would look for, frankly, some guidance from the Court on what we can do from here out,
because it — 1 can only assume that it will continue to occur. And so, ! don’t know
whether a progressive sanction that we'd ask for, that there should be a warning from

the Court before this should happen again. But those are my concerns, and 1 don’t know
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what other potential relevance there could be 1o asking a treating physician whether he’s
aware of whether or not the Defendant was injured in the accident.
(RTP 3/25/11, pp. 164-65) (emphasis supplied).

Thereafter, a discussion ensued on the record regarding the Court’s pretrial ruling and the

fact that the Defendant had repeatedly violated it. At the conclusion of the hearing outside the
presence of the jury, this Court attempted, once again, to make it clear that the violations were
continuous and that the Court would take necessary measures if the violations occurred again.

To the Plaintiffs’ counsel’s suggestion of a progressive sanction, the Court responded thusly:

[Court] I think you’re right, and ] think that the defense is on notice. I think the
Order is very clear. Ithink it clearly has been violated. 1 was really surprised to hear a
question posed of [Dr. Grover] regarding Ms. Rish when the Court sustained a previous
question regarding Ms. Rish of another witness and ruled that that was not relevant. So |

was really surprised to hear that very same question posed as to Ms. Rish.

So 1 don’t know. [t does seem to be at this point 10 be deliberate, Mr. Rogers.
And so, I'm inclined to agree that you're on notice. The Court will consider progressive
sanctions. 1don’t know what they will be. 1 hope there won’t have to be any assessed.
But 1 don’t know whai else to do to try 10 get you to comply with the Court's previous
Orders.

(RTP 3/25/11, pp. 166-67) (emphasis supplied).

7. Testimony of Defendant’s Expert Witness, Dr. David Fish

a) Yoir Dire Examination Prior to Direct Examination

Defense expert Dr. Fish testified out of order during the Plaintiffs’ case-in-chief as an

accommodation by the Plaintiff to the Defendant and her expert. At request of the Plaintiffs’
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counsel immediately prior to Dr. Fish’s testimony to the jury, this Count held a hearing outside
the presence of the jury to allow the Plaintiffs’ counsel to take Dr. Fish on voir dire to ensure he
was aware of the Court’s previous rulings (incjuding an Order granting the Plaintiffs’ Motion in
Limine to Limit the Testimony of Dr. Fish). Dr. Fish’s testimony outside the presence of the
jury comprises eighteen pages of the record (See, RTP March 24, 2011, pp. 12-30).

This questioning of Dr. Fish revealed that he was unaware of virtually every pretrial
Order entered by this Coun, including the Order limiting his testimony. He was unaware of this
Court’s Order precluding:

1) Plaintiff’s unrelated 2003 motorcycle accident;

2) Plaintiff’s unrelated 2008 motor vehicle accident;

3) Plaintiff’s unrelated medical conditions;

4) Any suggestion of secondary gain, symptom magnification or malingering,;

5) Sub rosa video surveillance of Plaintiff (ruling deferred until the conclusion of

Plaintiff’s direct examination);

6) Dr. Fish's testimony regarding biomechanical opinions related to the accident.

Of obvious concern to this Court was the fact that despite the voluminous pretrial
motions, the thorough and even repetitious hearings and arguments entertained by this Court on
the issues and the consistency of the enforcement of those rulings by this Court, the Defendani
had not properly prepared her expen witness. When-Dr. Fish volunteered that he thought some
of the impediments to his testimony were “strange,” the Court responded:

[Court] You know what seems strange to me? That this wilness obviously
doesn’t have any idea what the Court has ruled prior to these motions in limine.

(RTP March 24, 2011, p. 24).

The Court unambiguously placed Dr. Fish and the Defendant on notice that violations of

16"

003602

003602



€09€00

LET

G

MAINOR E

= R - e~ e < P

| N S T e e e e e S ]
L = R = R " T = o T . T - S S R o

003603

the Count’s pretrial Orders carried the possibility of sanctions, including striking the testimony of
Dr. Fish in its entirety (RTP March 24, 2011, p. 15).

b) Violation During Cross-Examination

Nevertheless, during cross-examination, Dr. Fish persisted in failing to reép\ond to
pertinent questions from the Plaintiffs’ counsel and on more than one occasion responded to
questions by stating, inferring or insinuating that he was unfairly prohibited from answering the
questions based on this Court’s prior rulings (RTP March 24, 2011, p. 106, 133).

Despite the repeated and systematic violations of the pretrial Orders in this case and the
Count’s efforts 10 cure and prevent the same, Dr. Fish violated rulings on “minor impact” during
cross-examination.

When presented with contrary testimony on issues of medicine in prior depositions from
other cases, Dr. Fish responded by suggesting that the instant accident was not a “significant
accident.” The Plaintiffs” oral Motion to Strike was Granted by this Court (RTP March 28,

2011, p.71-72).

c) Violation During Redirect Examination

At the end of the Defendant’s redirect examination of Dr. Fish, counse} for the Defendant
in a conclusory fashion asked Dr. Fish 10 summarize his opinions on causation.

[Defense Counsel} ...Doctor, how is it that you can reach an opinion to a medical
probability that this accident didn’t cause the pain that [the Plaintiff] complained of
following this accident?

[Dr. Fish] Well, it's based on multiple factors. It’s based on the actual — looking
at the images of the MRI. It’s looking at the discogram and the results of the discogram.
It’s looking at the pattern of pain. It’s looking at the notes that were 1aken of the events

that happened and it's imowing about the accident itself.

]7.

003603

003603



709€00

MAINOR EGLET

10
11
i2
13
14

16
i7
18
19
20

22
23
24
25
26
27
28

(RTP March 28, 2011, p.87) (Emphasis supplied).

Based on this Court’s observation of Dr. Fish’s testimony, there is no question that Dr.
Fish's response, clearly in violation of this Court’s Order, was deliberate. The Plaintiff's
objection was sustained, and the jury was admonished to disregard the final statement in Dr,
Fish's response.
D. Irrebuttable Presumption Instruction to the Jury

1. Plaintiffs’ Request for a Special Instnuction to the Jury

Following the testimony of Dr. Fish, the Court conducted a hearing outside the presence
of the jury at the request of counsel for the Plaintiffs to consider a progressive sanction against

the Defendant for the continuous and systematic violations of this Court’s Orders on pretrial

* motions. The Plaintiff offered, as an altemative to striking Defendant’s Answer, a special

instruction to the jury directing them to presume ihat the accident in question was of a sufficient
quality to have caused the injuries of which Plaintiff complained. The entire hearing on this
jssue outside the jury’s presence comprises twenty-three (23) pages of transcript, which includes
a recess by the Court to consider the appropriate language of an adverse inference instruction
(See, RTP March 28, 2011, pp. 89-112).

During the hearing, the Plaintiffs’ counsel correctly identified the factual and procedural
history of the issue of a “minor impact” defense in this case (much of which is set forth above),
including the rulings on pretrial motions, the numerous hearings outside the presence of the jury
on this issue, the repeated violations of this Court’s Order on “minor impact” and the records
made establishing notice to the Defendant of possible progressive sanctions for any further
violations (RTP March 28, 2011, pp. 89-93).

Counsel for the Plaintiffs then made a further record outlining the proper standard for

consideration by this Court under Young v. Ribeiro Building, Inc., 106 Nev. 88 (1990).
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2. This Count's Consideration of the Young Factors

In Young, the Nevada Supreme Court reiterated that trial courts have inherent equitable
powers to issue sanctions for abusive litigation practices. /d at 92. Before issuing such
sanctions, a trial court should carefully consider the factors announced in Young, although no
single factor is necessarily dispositive and each of the non-exhaustive factors should be
examined in the light of the case before the trial court. /d As outlined during the hearing by
counsel for the Plaintiffs, this Court considered the following factors set forth in Young before
addressing the language of the special instruction to the jury.!

a) Degree of willfulness of the violations

The violations of this Court’s pretrial Orders were continuous and systematic. As set
forth above, the Defendant was clearly on notice of the Court’s Order regarding this “minor
impact” defense yet the Defendant violated this particular Order on numerous occasions. Based
on the sheer number of violations of the same order in the same fashion. this Court can only
conclude that such violations were wiliful in nature,

b) The extent to which the non-offending parly would be prejudiced by a lesser sanclion

To date, no lesser sanction had been successful in precluding future violations. This
Court has consistently sustained the Plaintiffs’ objections and stricken offending questions and
answers. At some point, simply directing jurors to disregard continuous violations of pretrial
Orders is insufficient.

Counsel for the Plaintiffs indicated that the violations 1o this point were sufficient to

! In considering non-case concluding sanctions, a trial court shall hold such hearing as it reasonably deems
necessary (o consider matlers that are pertinent 10 the imposition of appropriate sanctions Bahena v,
Goodyear Tire & Rubber Co., 245 P.3d 1182, 1185 (Nev. 2010) This court heard extensive arguments from the
Plaintiffs and the Defendant before granting the Plaintiffs’ request for a progressive sanction. While an
“express, careful and prelerably written” order is required by the Nevada Supreme Court [or case
concluding sanctions pnly, Young, supra at 93; Foster v. Dingwali, 227 P.3d 1042, 1048-49 (Nev. 2010), this
Court outlines herein its analysis of the Youmg factors that supported the imposition of the nan-case
concluding sanction of an irrebutiable presumption instruction.
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warrant a request that this Court impose a case concluding sanction of striking the Defendant’s
Answer, but that in harmonizing this particular factor from Young it might be necessary for this
Court 1o consider a lesser sanction of a presumption instruction.

c¢) The severity of a sanction of disinissal relative to the severity of the abuse

This Courl considered, at the time of imposing the sanction of an irrebuttable
presumption instruction to the jury, whether the alternative request of striking Defendant’s
Answer would be an appropriate response to Defendant’s continuous violations of this Court’s
pretrial Orders. While the abuse to this point was systematic and severe, this Court deterrnined
that a progressive sanction would be appropriate before consideration of a case concluding
sanction.

d) The feasibility and faimess of an alternative, lesser sanction

Again, against the backdrop of the Plaintiffs” altemative request 1o strike Defendant’s
Answer, this Court considered the feasibility and faimess of a lesser sanction and determined
that the irrebuttable presumption instruction requested by Plaintiff appropriately addressed the
nature of the violations of the Court’s Order precluding evidence 1o support a “minor impact”
dcfense.

An irrebutiable presumption is a presumption that cannot be overcome by any additional
evidence or argument. Employers Insurance Co. of Nevada v. Daniels, 122 Nev. 1009, 1015-16,
fn. 15 (2006), quoting Black’s Law Dictionary 1223 (8" ed. 2004). As this Court noted during
the sanction hearing, the Crder granting the Motion in Limine was based on the Defendant’s
complete lack of evidence bearing on 2 “minor impact” defense:

{Court] But the point of the matter was that Defense had no witness who could

testify that this was a minor impaet and no witness who could 1testify that this was a

minor impact that could not have caused the injuries to Plaintiff, that Plaintiff sustained.

20°
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Defense simply didn’t have any witnesses to so testify. That’s why the motion in limine

was granted.

(RTP March 28,2011, p. 104).

Given that the Defendant had no admissible, credible evidence to offer 10 suppon this
“minor impacl” defense, an irrebuttable presumption instruction was appropriate 10 communicate
to the jury what the Defendant failed to comprehend throughout the trial: namely, that there is no
evidence to suggest that the impact in this accident was too minor to cause the injuries the
Plaintiff claims to have suffered. An alternative adverse inference instruclion or a rebuttable
presumption instruction would have given the Defendant exactly what was precjuded in the
Order on the pretrial motions; namely, an opportunity to rebut the contention that the accident
was of sufficient character to have caused injury. Again, the Defendant had no evidence with
which to rebut that contention.

¢) The policy favoring adjudication on the merits

Mindful of this policy, the Court declined at this point to grant the Plaintiffs’ requesi 1o
strike the Defendant’s Answer and instead issued the irrebuttabie presumption instruction,

Given the Dcfendant’s concession of responsibility for the accident, the “merits™ of this
case for the trier of fact to adjudicate were limited to the amount of damages suffered as a result
of the accident. Since the Defendant had no evidence to support a contention that the nature of
the impact in the accident was relevant to the amount of damages, the issues for the trier of fact
were not materially affected by the irrebuttable presumption instruction.

f) Whether sanctions unfairly penalize a party for the misconduct of her attorney

In this Court’s view, the key to this factor from Young is whether the Defendant is
unfairly penalized for her attorney’s misconduct. However, the irrebuttable presumption

instruction imposed as a sanction by the Court did not unfairly penalize the Defendant. It simply
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allowed the jury to irrebuttably presume the very fact that Defendant had no admissible evidence
1o rebul - that the motor vehicle accident was sufficient in character and quality to have caused
the injuries suffered by the Plaintiff.

Additionally, as set forth below, it must be noted that the special instruction to the jury
still allowed them to consider whether the accident in question actually and proximately caused
Plaintiff"s injuries. The only presumption was that the accident was sufficient in character and
qualily to have potentially done so. The only issue eliminated or restricted by the irrebuttable
presumption instruction was the “minor impact” defense for which Defendant had no evidence to
support.

g) The need to deler parties and future hitigants

As set forth in great detail above, the sanctions employed by the Court to deter this
conduct had proven unsuccessful. Although this particular factor was not the overriding factor in
determining that the special instruction to the jury was warranted, this Court hoped that this
progressive sanction would at least deter the Defendant from continuing to violate the Orders of
this Court.

3. The Irebuttable Presumption Instruction

This Court took a recess to allow the Plaintiffs’ counsel to draft a proposed instruction
and then heard argument from both sides regarding the exact language of the instruction. After
considering the proposed language and making some amendments therelo, as well as considering
the necessity of instructing the jury immediately as a curative measure, the Court read the
following instruction to the jury:

[Court] Furthermore, ladies and gentlemen of the jury, the Defendant has, on

numerous occasions, attempted to introduce evidence that the accident of April 15, 2005,

was too minor to cause the injuries complained of. This type of evidence has previously

22
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been precluded by this Court.

In view of that, this Court instructs the members of the jury that there is an
irrebuttable presumption that the motor vehicle accident of April 15, 20035, was sufficient
to cause the type of injuries sustained by the Plaintifl. Whether it proximately caused
those injuries remains a question for the jury to determine.

(RTP March 28, 2011, p. 113, 149-50).

Before making the discretionary ruling to issue that curative instruction to the jury, this
Court examined the relevant facts, apphed a proper standard of law and used 2 demonstratively
rational process to reach a reasonable conclusion. See, Bass-Davis v. Davis, 122 Nev. 442, 447-
48 {2006).
E. Plaintiffs’ Request to Strike Defendant’s Answer Based on Repeated Violations of This

Court’s Pretrial Orders

During the hearing on March 28, 2011, wherein this Court considered the above-quoted
special instruction in lieu of the Plaintiffs’ request 1o sirike Defendant’s Answer, counsel for the
Plaintiffs made clear that a further violation of this Court’s Orders would be met with the
Plaintiffs’ renewed request of the Court 1o strike the Defendant’s Answer (RTP March 28, 2011,
p. 97).

1. Cross-Examination of Plaintiff, William Simao

During the Defendant’s cross-examination of Plaintiff WILLIAM SIMAOQ, counse] asked
about circumstances surrounding the accident, including questions regarding the stop-and-go
nature of traffic on the freeway before the accident took place. The Plaintiffs objected, and a
bench conference ensued.

At the bench conference, the Plainiiffs asked for an offer of proof of what potential

relevance the speed of the vehicles would have, other than to suggest an inference that the
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impact of the collision was insufficient to cause the Plaintiff’s injuries (RTP March 28, 2011, pp.
92-95). Counsel for the Defendant failed to offer during the bench conference a sufficient
explanation of how the speed of the vehicles prior to the collision has a tendency to make the
existence of any fact of consequence more or less probable, see, NRS 48.015, other than to
suggest a minor impact (RTP March 28, 2011, p. 94-96).
The Plaintiffs’ objection was sustained.
What then followed can only be described by this Court as an intentional attempt to
further violate this Court’s clear and unambiguous Order.
Regarding the post-accident response by law enforcement and medical personnel, counsel
for the Defendant asked the following questions of Mr. Simao:
(Defense Counsel] Now, we’ve heard several times through this trial that an
ambulance came to the scene.
fMr. Simao) Yes.
[Defense Counsel}l And that you declined treatment.
(Mr. Simao] 1 did.
{Defense Counsel] And the paramedics didn't transport anyone from Mrs. Rish’s
car?
(RTP March 28, 2011, p. 98) (Emphasis supplied).
An immediate objection was interposed by Plaintiffs’ counsel and a brief bench
conference was convened before this Court excused the jury and addressed the matter on the
record outside their presence.

2. Plaintiff*s Request to Strike Defendant’s Answer

During the hearing outside the jury’s presence, counsel for the Plaintiffs again made an

exhaustive record of all of the occasions this Court had to direct and admonish Defendant not to
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address “minor impact” issues as a result of this Court’s previous Orders. A significant record
was made of the notice provided to the Defendants that not only was the conduct violative of this
Court’s Order, but further that the Plainliffs would be asking the Court to strike the Defendant’s
Answer as a sanction therefore (RTP March 28, 2011, pp. 101-05).

The response from the Defendam was essentially that she should not be precluded from
any discussion of the accident in guestion. Such an argument, this Court noted, misses the point
and unfairly and incorrectly broadens the scope of the pretrial Order. An incorrect summary of
the Court’s Order that any and all discussion of the accident in guestion is precluded is vastly
different from questioning four separate witnesses as to whether anyone from the Defendant’s
vehicle was injured in the crash. On this issue, the Court’s prior pronouncements could not have
been clearer.

While inclined to grant the Plaintiffs’ motion to strike the Defendant’s Answer at the
conclusion of the hearing outside the presence of the jury, this Court instead took the opportunity
to recess 1o again review the appropriate law, including the Nevada Supreme Court’s opinion in
Young v. Ribeiro Building, Inc., on the issue of case concluding sanctions for abusive litigation
practices and continuous violations of Orders of the Court.

3. This Court's Consideration of the L.aw as Applied to the Facts of This Case

As set forth above, the Nevada Supreme Courl in Young reiterated that 1nal courts have
inherent equitable powers to issue sanctions for abusive litigation practices, including case
conciuding sanctions such as dismissal or the striking of pleadings. Young, supra at 92. Case
concluding sanctions are subject to a “somewhat heightened standard of review,” I/d.; Foster v.
Dingwall, 227 P.3d 1042, 1048 (Nev. 2010), to determine if the sanctions are just and relate to
the claims at issue.

Before issuing such sanctions, a trial court should carefully comsider the factors
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announced in Young, although no single factor is necessarily disposilive and each of the non-
exhaustive factors should be examined in the light of the case before the trial court. Young,
supra at 92. Addiionally, case concluding sanctions shall be supported by an express, careful
and preferably writlen explanation of the trial court’s analysis of the Young faclors. 1d at 93;
Bahena v. Goodyear Tire & Rubber Co., 235 P.3d 592, 598 (Nev. 2010), rehearing denied, 245
P.3d 1182 (2010),

This Court carefully considered the plethora of violations of Court Orders before granting
the Plaintiffs’ request to strike the Defendant’s Answer. The hearing outside the presence of the
jury encompasses fifteen pages (15), which does not include the independent research and
analysis conducted by this Count during a lengthy recess in the proceedings. The Court’s
consideration of the Young factors, although similar in many respects to the consideration of the
same factors three days earlier at the time of the irrebuttable presumption sanction. includes 1he
following:

a) Degree of willfulness of the violations

A violation of an Order on a motion in limine may serve as a basis for some type of
sanction if the Order is specific in its prohibition and the violation is clcar. BAMW v. Roth, 127
Nev.Ad.Op. 11, p.12, citing to Black v. Schuitz, 530 F.3d 702, 706 (8"‘ Cir. 2008). As set forth
previously, the violations of this Court’s clear and unambiguous Orders were continuous,
systematic and pervasive. Such violations include, but are not limited 1o, the following;:

i. Violation of Order precluding evidence of “medical build-up™ during Opening

Statement;

ii. Violation of Order precluding evidence of *medical build-up” during the
testimony of Dr. Patrick McNulty;

1ii. Violation of Order precluding evidence of unrelated accidents during Opening

2
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Statement;

iv. Violation of Order precluding evidence or argument in support of “minor

impact” defense during Opening Statement;

v. Violation of Order precluding evidence or argument in support of “minor
impact” defense during testimony of Dr. Jorg Rosler (question regarding injuries to the
Defendant or her passengers);

vi. Violation of Order precluding evidence or argument in support of “minor
impact” defense during testimony of Dr. Patrick McNulty {(question regarding injuries to
Defendant or her passengers);

vii. Violation of Order precluding evidence or argument in support of “minor
impact” defense during testimony of Dr. Jaswinder Grover {(question regarding injuries 10
Defendant or her passengers);

viii. Defendant’s abject failure to apprise defense expert Dr. David Fish of
court’s rulings on all motions in limine;

ix. Violation of Order precluding evidence or argumem in support of “minor
impact” defense during testimony of Dr. David Fish (question and answer regarding the
nature of the accident);

%. Violation of Order precluding evidence or argument in support of “minor
impact” defense during testimony of Plaintiff William Simao (question regarding injuries
to the Defendant or her passengers);

These violations of the Court’s Order precluding the “minor impact” defense are

considered by this Court 1o be even more egregicus given the numerous hearings outside the
presence of the jury wherein this Court repeatedly and unequivocally prohibited the areas of

inquiry subsequently broached by counsel for Defendant. Those hearings include:
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. 1. Hearing on the Plaintiffs’ Motion in Limine, March 1, 201 1;

2 ii. Hearing outside the presence of jury to discuss “minor impact,” March 18,

3 2011,

4 ili. Hearing outside the presence of jury to discuss whether the Plaintiffs opened

z the door 10 “minor impact” defense during Opening Statement, March 21, 2011;

g iv. Objection sustained 1o counsel for the Defendant’s question of Dr. Rosler

8 regarding injuries 10 occupants of the Defendant’s vehicle, March 22, 2011;

Y v. Objection sustained to counsel for the Defendant’s question of Dr. McNulty

Al regarding injuries 1o occupants of the Defendant’s vehicle, March 25, 201 1;

;; vi. Objection sustained to counsel for the Defendant’s question of Dr. Grover

13 regarding injuries 1o occupants of the Defendant’s vehicle, March 25, 2011;

14 vii. Hearing outside the presence of the jury to discuss “minor impact™ defense

15 and the Plaintiffs’ notice of seeking progressive sanctions, March 25, 201 1;

16 viii. Objection sustained to counsel for the Defendant’s question of Dr. Fish

:; which resulted in response citing to the nature of the impact, March 28, 2011;

19 ix. Hearing outside the presencc of the jury to discuss “minor impact” defense

20 and the Plaintiffs’ request for irrebuttable presumption instruction for the Defendant's

21 continued violations of Court's Order, March 28, 2011;

22 x. Objection sustained to counse] for the Defendant’s question of Plaintiff

z William Simao regarding injuries to occupants of the Defendant’s vehicle, March 31,

2% 2011,

7% At the hearing on the Plaintiffs’ oral motion to strike the Defendant’s Answer, this Court

27 | characterized the continuing violations as having been “willfull, deliberate, [and] abusive,” (RTP

28 March 31, 2011, pp. 111-12), based on the fact that counsel for Defendant “refuses to comply
28
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with this Court’s rulings” (RTP March 31, 2011, p. 112). Particularly disturbing was counsel
for Defendant’s systematic insistence upon asking the Plaintiff and three sepa-rate treating
doctars whether they were aware of any injuries to passengers in the Defendant’s vehicle, despite
this Court’s clear preclusion of that inquiry after each instance of misconduct.

b) The extent to which the non-offending party would be prejudiced by a lesser sanction

As set forth previously, the imposition of lesser sanctions did not act to curb the
Defendant’s violations of this Court’s pretrial Orders. An attorney’s violation of an Order on a
motion in limine is misconduct which justifies evidentiary sanctions or even a new trial. See,
BMW v. Roth, 127 Nev.Ad.Op. 11, p.12; Lioce v. Cohen, 124 Nev. 1 (2008). Although Nevada
precedent does not follow the federal model of requiring progressive sanctions before imposing a
case concluding sanction, see, Bahena v. Goodyear Tire & Rubber, supra, 245 P.3d at 1184-85.
this Court nevertheless imposed progressive sanctions against the Defendant including the
irrebuttable presumption instruction 16 no avail. Nothing this Court could fashion, short of a
case concluding sanction, was successful to halt violations of this Court’s pretrial Orders.

Gtven the frequency of the Defendant’s violations of this Court’s Order precluding a
“minor impact” defense, all of which occurred in front of the jury, the Plaintiffs were prejudiced
by having this issue repeatedly brought to the jury’s attention. In the eyes of the jury, the
Plaintiffs were repeatedly preventing the jury from hearing about the significance of the impact,
when in fact this Court had determined that a “minor impact” defense was unavailable to . the
Defendants given the lack of evidence (and expert testimony) to support such a defense. In
reliance upon this Court’s Order granting the Plaintiffs’ Motion in Limine, the Plaintiffs had
released their biomechanical expert and had neither mentioned his name nor offered his opinions
in Opening Statement. The Plainuffs had relied on this Court’s Order that no “minor impact”

defense would be presented to the jury. The Plaintiffs had further relied on the fact that such a
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ruling would be upheld by this Count duning the course of trial. The unfair prejudice 10 the
Plaintiffs was clearly shown. See, Roth, supra.

This Court also recognizes the prejudice to the Plaintiffs in making objection after
objection to the Defendant’s inappropriate questions. “[W]hen...an attorney must continuously
object 10 repeated or persistent misconduct, the non-offending attorney is placed in the difficult
position of having to make repeated objections before the trier of fact, which might cast a
negative impression on the attorney and the party the attorney represents, emphasizing the
imprope; point.” Lioce v. Cohen, 174 P3d 970, 981 (Nev. 2008).

As such, it is the finding of this Count that the Plaintiffs would be unfairly prejudiced by
the continuous introduction of questions, evidence and argument designed to create an inference
that the subject motor vehicle accident was too minor ta cause the Plaintiff's injuries.

c) The severity of a sanction of striking Defendant’s Answer relative 1o the severity of

the abuse

Again, the pervasive and continuous nature of these violations warrants the sanction
ultimately irnposed. Every litigant has the right to disagree with any ruling made or Order
entered by a trial court. His remedy is with an appellate court, based upon reasonabic grounds as
the law requires. His remedy is never to just continue violating the Orders unchecked.

d) The feasibility and fairness of an alternative, lesser sanction

As set forth above, alternative lesser sanctions were apparently rejected by the Defendant
in favor of continuing to violate the Orders of the Court. When the Plaintiffs first asked this
Court to strike the Defendant’s Answer on March 28, 2011, the Court considered this faetor from
the Young decision to impose an alternative sanction of an irrebuttable presumption instruction.

As this Court indicated at the hearing on the Plaintiffs’ second oral request to the strike

Defendant’s Answer:
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[Court] Regarding the feasibility and fairness of an aiternative, lesser sanction,
you know, the only thing 1 can say is less severe sanctions were imposed to no avail.

(RPT March 31, 2011, p. 113).

This analysis is bolstered by the fact that the Plaintiffs requested that the Court strike the
Defendant’s Answer three days earlier and put the Defendant on notice that they would seek to
strike the Defendant’s Answer should any future violations occur.

e) The policy favoring adjudication on the merits

As set forth above, this Court opted for less severe sanctions for all of the violations prior
to March 31, 201}, in large measure because of the policy favoring adjudication on the merits.
Even the irrebuttable presumption instruction given as a lesser, allernative sanction did not
prevent the Defendant from presenting any defense that they actually had evidence to present. It
is also worth noting that the Defendant had already agreed on the record not to challenge liability
for the accident.

Further, this Court recognizes that the Nevada Supreme Court has upheld the striking of
pleadings for a party’s failure to attend his deposition, Foster v. Dingwall, supra; for repetitive,
abusive and recalcitrant conduct during discovery, Young, supra, Hamlett v. Reynolds, 114 Nev.
863 (1998) (upholding the trial court’s strike order where the defaulting party’s constant failure
to follow the courl’s orders was unexplained and unwarranted); for a party’s continued failure 1o
appear at scheduled court proceedings, Durango Fire Protection, Inc. v. Troncoso, 120 Nev. 658,
662 (2004); and for the failure to abide by rulings of the Discovery Commissioner, Bahena v.
Goodyear Tire & Rubber, supra. Additionally, the Nevada Supreme Court has approved
consideration of the Young factors as a guide to trial courts for sanctions grounded in violations
of court orders at trial. See, Romo v. Keplinger, 115 Nev. 94, 97 (1999),

The willful and deliberate violations of this Court’s Orders are equally as egregious as
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any discovery violation, especially given the fact that the repeated violations in the instant case
occurred in front of the jury.

) The need to deter parties and future litigants

Given its inherent powers derived from the Nevada Constitution and strong case
precedent, this Court simply cannot allow litigants to openly and deliberately abuse the litigation
process by disregarding Orders of the Court when convenient or tactically advantageous to do so.
espectally when unfair prejud-ice 10 the non-offending party results. Such an allowance would
render courts of justice meaningless in the State of Nevada.

In the final analysis, after review and consideration of all of the various factars
announced in Young, it is the determination of this Court that the intentional, deliberale, abusive
and unfairly prejudicial conduct of the Defendant in repeatedly violating clear Orders of this
Court warrants the ultimate sanction of striking the Defendant’s Answer.

It is immaterial whether, as the Plaintiffs suggested several times during the tnal, it was
the true intention of the Defendant 1o force or goad the Plaintiffs to seek a mistrial. What is
material is that lthe deliberate conduct of counsel for the Defendant in disregarding and -violating
Court Orders could not be halted by this Courl with any other sanction.

Neither sustained objections, a multitude of hearings outside the presence of the jury, nor
progressive sanctions deterred the Defendant’s ignorance of Orders of this Court.

Having carefuily and thoughtfully considered the available remedies, it is the decision of
this Court, for all of the reasons set forth above, that striking the Defendant’s Answer is
appropriate undet the particular circumstances presented herein.

I1. Plaintiffs’ Request for a Prove-Up Hearing to Establish Damages
By the time of the last violation of this Court’s Orders by the Defendant, most of the

Plaintiffs’ evidence had been presented 1o the Court over the first ten (10) days of testimony.
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Counse] for the Plaintiffs requested a hearing the following day for essentially a prove-up
hearing similar 1o the entry of a default judgment under NRCP 55b.

Counsel for the Defendant then requested the ability to be heard at the argument on
damages, pursuant to Hamiett v. Reynolds, 114 Nev. 863 (1998). In Hamletr, the Nevada
Supreme Court struck Hamlett’s Answer as a sanction for his continued failure 1o comply with
discovery orders pursuant 1o Young v. Ribeiro Building, supra. Hamlett claimed the inal court
erred in restricting his participation in the prove-up hearing to cross-examining Reynolds’
witnesses. In analyzing this issue under NRCP 55(b}(2), the Court stated:

The language of NRCP 55(b)(2) that the “court may conduct such hearings or
order such references as it deems necessary and proper’” suggesis 10 us an inient to give
trial courts broad discretion in determining how prove-up hearings should be conducted.
Thus, we conclude that the extent to which a defaulting party will participate in prove-up
is a decision properly delegated to the trial couns. The trial courts should make this
determination on a case-by-case basis and not according to static rules implemented by
this court.

In deciding the extent to which a defaulted party will be permitted to participate in
prove-up, if at all, trial courts should remember that the purpose of conducting a hearing
after default, according 10 NRCP 55(b)(2), is to determine the amount of damages and
establish the truth of any averment. To that end, trial courts should determine the extent
1o which full participation by the defaulted party will facilitate the truth-seeking process.

Hamleu, supra at 866-67.

In Foster v. Dingwall, supra, the Nevada Supreme Court clearly stated the standard for
proving up damages after a default is entered as a sanction. During the prove-up hearing, this
Court shall consider the allegations deemed admitted by the fact of the defauli 10 determine if the
Plaintiff has established a prima facie case for liability. Foster, supra, 227 P.3d at 1049-50. A
prima facie case is defined as sufficiency of evidence in order to send the question to the jury.
id at 1050. In the instant case, Defendant Rish admitied responsibility for the accident and

stipulated to liability, What was left was a determination of the Plaintiffs’ damages, and the

Plaintiffs requested that this Court take notice of the evidence that had been presented in the
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preceding ten (10) days of testimony. Even though allegations in the pleadings are deemed
admitted as a result of the entry of default, the admission does not relieve the non-offending
party’s obligalion 10 present substantial evidence of the amount of damages suffered by both of
the Plaintiffs. Jd Having reviewed the evidence and concluding thal a prima facie case had
been established by both Plaintiffs, this Court determined that the Plaintiffs are entitled to
damages for the harms proximately caused by the motor vehicle accident.

In determining the level of participation of the Defendant in the prove-up hearing, this
Count was mindful of the Nevada Supreme Court’s pronouncement in Foster and Young that
because the default was entered as a result of the Defendant’s abusive litigation practices, the
Defendant “forfeited his right 10 object to all but the most patent and fundamental defects™ in the
prove-up. Foster, supra at 1050; Young, supra a1 95.

Nevertheless, in an exercise of discretion authorized by Hamietr, this Court determined
that the Defendant would be allowed to address the Plaimtiffs’ brief final argument on damages
in an argument of her own, to be followed by a brief rebuttal argument on behalf of the Plaintiffs.

Based on all of the foregaing, THIS COURT HEREBY ORDERS that Plaintiffs’ orat
Maotion to Strike Defendant’s Answer is GRANTED.

This matter stands submitted following the arguments of counsel and the prove-up
hearing of April 1, 2011, pending further Order of this Court.

DATED this Zzlsi’day of April, 2011,

DAVID T. WALL, ESQ.

Nevada Bar No. 2805

MAINOR EGLET

400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101
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~ETAINER AGREEMENT (CONTINGENCY F....)

1/We (*Client") hereby retain M'_a!inor Egler Cotile. Lawyers (“the Firm™} 10 prosecote » claim in behalf of 02 IsA

LSt im . ST mAD against__y £ Qﬂj RISH g!$_ﬁm| ABDS  ang any person,
entity or insurance company who may be liable for dumages as a result of an incident occurring on: _ 4~ | 8. 2005 al

LAS JPRAS A 11/ {("the Claim™), and agree as follows:

ATTORNEYS' FEE shall be either Thirty Three and One-Third Percent (33 1/3%) or Forty Percent (40%) of alt amounts recavered, The

fec shall be Thirty Three and One-Third Percent (33 1/3%) of all amounts recovered for the Claim hy settlemeni before filing “suit” (defined
as{iling a complaint in any court or Medical Legal Screening Panel. or entering into an agreement for arbitration). The fee shall be Forty Percent
(40%) of ull amounts recovered for the Claim by settlement, judgment ot award after suit, as defined above, Attorncy's fre is calculated

on the gress recovery before deducting costs, medical bills, third party loans or liens of any kind.

COSTS advanced by the Firm are expenses necessary to prosecute the Claim and are to be deducted from the Recovery alter

Attorneys’ Fee. In the event there is no Recovery, the Firm shall receive no reimbursement for costs. Client specifically grants 1l Firm
authority 1o make all decisions regarding incurring vosts which the Finm, in its best judgment, belicves will benefit Client’s case. Costs include,
hut are noi limited to, fecs and expenses for: photocopics; long disiance telephone; facsimite: postage: overnight mail; photography and video:
MESSENZCT: POWer point or computer presentation; computer kegal research; internet data access: investigation: evidence storage: filing: service
of process; bond(s); rerords; outside fegal research and writing; travel: arbitration: mediation; jury fees; sanetions; oulsourced exhibit
preparation: meck trigl and/or jury sampling: expert witnesses: expert and non-experi consuilants which include, but are not limited to. medical,
nursing, economists, accountants, voculional rchabilitation. product defects. sceurity, safety, engineering, mechanics, construction and

Jury consultants. Costs will include a minimum charge of Two Hundred fifty dollars ($250.00) as reimhursement for general office expenses
such as photacopics (less than 100 copies). long distunce , facsimilc and postage. Client understands that depending upon the value and/or
complexity of the case, Costs can, and ulten do, total hundreds of thousand of dollars, and on occasion can exceed $1,000,000.00. Client
acknowledges and aprees that the Firm may borrow funds from time 1o time to pay certain costs referred to above and aprees that, in addition 1o
reimbursing the Firm for the smount of such costs, client also will reimburse the Firm for any interest charges and related expenses the Firm incurs in
connection with such borrowing.

WITHDRAWAL AND DISCHARGE, Withdrawal by the Firm may be made st any time for any reason upon written notice to Client’s last
known address. The Firm's discharge by Client prior to settlement of the Claim shall be upon written notice 1o the Firm. Upon discharge of the
Firm, Client shall immediately pay the Firm all cosls advanced, and fees of Five Hundred Dollars ($500.00) per hour, or 4 reasonable fee, ar Thirty
Three and One-Third Percent (33 1/3%) (Forty Percent (40%) aficr filing suit as defined above} of the latest offer of settlement, whichever is mare.

OTHER COUNSEL within the Firm, or cutside counsel. may be associated or employed at the Finm's discretion and expense to prosecute the
Claim. Cliei acknowtedges and agrees that if Client was referred 10 the Firm by another attomey, there will be a division of the Attorney's
fee between the Firm and referring counsel, with each attomney assuming join responsibility.

GUARANTEES concerning suceess. value. or lime to conclude the Claim cannot be made. In the event of an unsuccesstul lawsuit, Client
may be lisble for opposing party's attorney’s fees and will be liable for opposing party’s costs as required by Jaw,

LOANS OR ADVANCES 10 Client by the Firm cannot be made prior to selilement of the Claim.

SETTLEMENT of the Claim will not be made without Cliem's consent, but Clienl agrees to accepl a reasonable sctilement ofTer or an offer
ol available insurance policy limits. Client also agrees. ai the Firm's discretion. 10 a bench trisd or mini-jury trigl. alternative dispute resolution. such
as arbitration and mediation, 1o facilitate a timely resolution of the Claim.

LIMITED POWER OF ATTORNEY is expressly given by Client to the Firm to sign Client's name to authorizations, checks. drafis, releases and
dismissals incident to the Claim.

COOPERATION by Clicnt is cssential. Client agrees to promptly provide the Firm with alf requested information, give notice of change of
address and submit medical bills to Client’s insurance companies and pay medica) expenses as tbey are incurred unless other arcangements
arc made with medical praviders. Client underslands that in the event of Clienl’s bankruptcy. the Firm must tumn over Client’s portion of the
Claim recovery to the bankruptey Trusiee.

VALID CLAIM. Client understands that a suit brougbt sol
or abuse of process.

T to cocree a seltlement may resull in liabili r malicious proseculion

LY
{ day of /H!#LC(I" 20.(0

MAL CLIENT)().F
/ / // -/ W/ |t~

(B»(WM =y / — CLIENT

Revised (172805

Dasted this
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DIASIEL F, POLSENBERG (SBN2376) Q%i- b Bl

JOEL D. HENRIOD (SBN 8492

T EWiS AND ROCA L1 P ) | CLERK OF THE COURT
3993 Howard Hughes Parkway, Suite 600

Las Vegas, Nevada 89169 :

(702) 474-2616

STEPHEN H. ROGERS (SBN 5755

CHARLES A. MICHALEK (SBN 5721)

ROGERS MASTRANGELO CARVALHO & MITCHELL
300 South Fourth Street, Suite 170

Las Vegas, Nevada 89101

(702) 383-3400

Attorneys for Defendant Jenny Rish
DiIsTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAO, individually and Case No. A539455
CHERYL ANN SIMAO, individually and as
husband and wife, Dept. No. X
s /e
Plaintiffs,

VS.

JENNY RISH; JAMES RiSH; LINDA RISH;
DOES 1 throth V; and ROE )
Corporations I'through V, inclusive,

Defendants.

498350.1 S |

STIPULATION AND ORDER TO MODIFY BRIEFING SCHEDULE

THE PARTIES STIPULATE to extend the due date for their briefs regarding
H
1t
1
1
1
"
7/
i
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LAWYERS

93 Howard 1lughes Pariowny
Sulte 600
Las Veges, Nevads 89169

attorneys fees from April 15, 2011 to April 20, 2011.

- FOLSENBERG

' ATL DANI
Nevada Bar No, 2805 Nevada Bar No. 2376

u %OBERT M. ADAMS JOEL D. HENRIOD

evada Bar No. 6551 Nevada Bar Np. 8492°
400 S. Fourth Street, Sixth Floor 3993 Howard Hughes Parkway,
Las Vegas, Nevada 89101 _ Suite 600

Las Vegas, Nevada 89169
Attorneys for Plaintiffs d
-an -~

STEPHEN H. ROGERS
Nevada Bar No. 5755
CHARLES A. MICHALEK
Nevada Bar No. 5721

MITCHELL
300 S. Fourth Street, #710
Las Vegas, Nevada 89101

IT IS SO ORDERED:

By___ Mbﬂ/\ 2

DIS?LICT JUDGE

Dated: Q;Dr‘ 19,201}

458350.1 2

Dated this /gﬂfiay of April, 2011, Dated this /¥ /léay of April, 2011,
MAMNCR EGLET LEWIS AND ROCALLP

ROGERS, MASTRANGELO, CARVELHO &

Attorneys for Defendant Jeyv!h/
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Litigation," by S. V. Smith in Litigation Economics, pp. 39-59.
Kenneth Arrow, a Nobel lLaureate in economics, discusses this
method for valuing life in "Invaluable Goods," Journal of
Economi¢c Literature, Vol. 35, No. 2, 1997, pp. 759. BSee the
Meta-Analyses Appendix for an additiocnal review of the
literature.

The known or potential rate of error is well researched. All of
these articles discuss the known or potential rate of error, well
within the acceptable standard in the field of economics,
generally using a 95% confidence rate for the statistical testing
and acceptance of results. There are few areasg in the field of
economics where the known or potential rate of error has been as
well-accepted and subject to more extensive investigation.

General Acceptance of the concepts and methodology on the value
of life in the field of economics is exteneive. This methodology
is and has been generally accepted in the field of economics for
many years. Indeed, according to the prestigious and highly-
regarded research institute, The Rand Coxrporation, by 1988, the
peer-reviewed scientific methods for estimating the value of life
were well-accepted: "Most economists would agree that the
willingness-to-pay methodology is the most conceptually
appropriate criterion for establishing the value of life,®

Computing Economic losg in Cases of Wrongful Death, King and
Smith, Rand Institute for Civil Justice, R-3549-ICJ, 1988,

While first discussed in cutting edge, peer-reviewed economic
journals, additional proof of general acceptance is now indicated
by the fact that this methodology is now taught in standard
economica couraes at the undergraduate and graduate level
throughout hundreds of colleges and universities nationwide as
well as the fact that it is taught and discussed in widely-
accepted textbooks in the field of law and economics: Ecopnomics,
Sixth Edition, David C. Colander, McGraw-Hill Irwin, Boston,
2006, pp. 463-465; this introductory economics textbook is the
third most widely used textbook in college courses nationwide.
Hamermesh and Rees's The Economics of Work and Pay, Harper-
Collins, 1993, ¢Chapter 13, a standard advanced textbook in labor
economics, also discusses the methodology for valuing life.
Other textbooks discuss this topic as well. Richard Posner, a
Justice and former Chief Justice of the U.S. Court of Appeals for
the highly regarded 7th Circuit and Senior Lecturer at the
University of Chicago Law School, one of most prolific legal
writers in America, details the Value of Life approach in his
widely used textbooks: Economic Analysis of Law, 1986, Little
Brown & Co., pp. 182-185 and Tort law, 1982, Little Brown & Co.,
pp. 120-126.

As further evidence of general acceptance in the field, some
surveys published in the field of forensic economics show that
hundreds of economics nationwide are now familiar with this

g

Smith Heonomics Group, Lid. = 372-943-1551

" . Docket 58504 Docurneht2012-25571
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methodology and are available to prepare (and critique} forensic
economic value of life estimates. Indeed, some economists who
indicate they will prepare such analysgis for plaintiffs also are
willing to critique such analysis for defendants, as I have often
done, That an economist is willing to critique a report does not
indicate that he ox she is opposed to the concept oxr the
methodology, but merely available to assure that the plaintiff
economist has employed proper techniques. The fact that there
are economists who indicate they do not prepare estimates of
value of life is again no indication that they oppose the
methodology: many c¢laim they are not familiar with the literature
and untrained in this area. While some CPAs and others without a
degree in economics have opposed these methods, such
professionals do not have the requisite academic training and are
unqualified to make such judgementa. However, as in any field of
economics, this area is not without any dissent. General
acceptance does not mean universal acceptance.

Additional evidence of general acceptance in the field is found
in the teaching of the concepts regarding the value of life.
Forensic Economics is now taught as a special field in a number
of institutions nationwide. I taught what is belijieved to be the
first course ever presented in the field of Forensic Economics at
DePaul University in Spring, 1990. My own book, Economig/Hedonic
Damages, Anderson, 1990, and supplemental updates thereto, co-
authored with Dr. Michael Broockshire, a Professor of Economics in
West Virginia, has been used as a textbook in at least 5 colleges
and universities nationwide in such courses in economics, and has
a thorough discusgion of the methodology. Toppino et. al., in
"Forensic Economics in the Classroom,” published in The Earnings
Analyst, Journal of the Rmerican Rehabilitation Economics
Association, Vol, 4, 2001, pp. 53-86, indicate that hedonic
damages is one of 15 major topic areas taught in such courses.

Lastly, general acceptance is found by examining publications in
the primary journal in the field of Forensic Economics, which is
the peer-reviewed Journal of Forensic Economics, where there have
been published@ many articles on the value of life. Some are
cited above. Othere include: "The Econometric Basis for
EBgtimates of the Value of Life," W. K. Viscusi, Vol 3, No. 3,
Fall 1990, pp. 61-70; "Hedonic Damages in the Courtroom Setting."”
S. V. Smith, Vvol. 3, No. 3, Fall 1990, pp. 41-49; "Issues
Affecting the Calculated Value of Life," E. P. Berla, M. L.
Brookshire and S. V. Smith, vol 3, No. 1, 1990, pp. 1-8; “Hedonic
Damages and Personal Injury: A Conceptual Approach." G. R.
Albrecht, Vol. 5., No. 2, Spring/Summer 1992, pp. 9%7-104; "The
Application of the Hedonic Damages Concept to Wrongful and
Personal Injury Litigation.™ G. R. Albrecht, Vol, 7, No. 2,
Spring/Summer 1994, pp. 143-150; and also "A Review of the Monte
Carlo Evidence Concerning Hedonic Value of Life Estimates," R. F.
Gilbert, Vol. 8, No. 2, Spring/Summer 1995, pp. 125-130.

Smith Economics Group, Lwd. = 312-943-155¢
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It is important to note that this methodology is endorsed andg
employed by the U. 8. Government as the standard and recommended
approach for use by all U, S. Agencies in valuing life for policy
purposes, as mandated in current and past Presidential Executive
Orders in effect since 1972, and as discussed in "Report to
Congress on the Costs and Benefits of Federal Regulatioms,”
Office of Management and Budget, 1998, and "Economic Analysis of
Federal Regulations Under Executive Order 12866," Executive
Office of the President, Office of Management and Budget, pp. 1-
37, and "Report to the President on Executive Order No. 12866,"
Regulatoxry Planning and Review, May 1, 1994, Office of
Information and Regulatory Affairs, Offlge of Management and
Budget. Prior presidents signed gimilar orders as discussed in
"Federal Agency Valuations of Human life," Administrative
Conference of the United States, Report for Recommendation B8-7,
December 1988, pp. 368-408. 926

10

smith Economics Group, Lid. s 312-943-1551
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APPENDIX: META-ANALYSES AND VALUE CF LIFE RESULTS SINCE 2000

Below I list the principal systematic reviews (meta-analyses),
since the year 2000, of the value of life literature, and the
values of a statistical life that they recommend. In statistics,
a meta-analysis combines the results of geveral studies that
address a set of related research hypotheses. Meta-analysis
increase the statistical power of studies by analyzing a group of
studies and provide a more powerful and accurate data analysis
than would result from analyzing each study alone. Based on
thogse reviews, the Summary Table suggests a best estimate. The
following table summarizes the studieg and their findings.

These statistically based studies place the value between $4.4
and $7.5 million, with 55.9 million representing a conservative
yet credible estimate of the average {and range midpoint) of the
values of a statistical life published in the studies in year

2005 dollars. Net of human capital, a credible net value of life

based on all these literature reviews to be $4.8 million in year
2005 dollars, or $5.4 million in year 2008 dollars.

The actual value that I use, $4.1 million is approximately 24
percent lower than a conservative average estimate based on the
credible meta-analyses. This value was originally based on a
review conducted in the late 1980s, averaging the results
published by that time. I have increassed that late 19803 value
only by inflation over time, despite the fact a review of
literature over the years since that time has put obvious upward
pressure on the figure that I use.

11
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003478

003478

003478



6.7€00

SEG

Summary Table: Mean and range of value of statistical life
estimates (in 2005 dollars) from the best meta-analyses and

systematic reviews and characteristics of those reviews.

Smith Economics Group, Lid. = 312-943-155]

Study Formal Humber Beat Range Context
Meta- of Values Egtimate
Analyaia? (2005
Dollars)
Miller Yes 68 g5 .1M $4,5- us
2000 estimates 36.2M edt imate
from all
Mrozek & Yeg 203 54 ., 4M + or - | Labor
Taylor estimates, 3h% market
2002 fxrom 33
studies
Viscusi & Yes 49 $6.5M $5.1- Labox
Aldy 2003 estimates 59, 6M market,
{reviewed us
more than estimate
60 from all
studies,
but some
lacked
desired
variables)
Kochi et Yes 234 $6.0M + or - | Labor
al. 2006 estimates 44% market,
from 40 survey
studies
Bellavance | Yes 37 $7.0M + or - Labor
2006 estimates 19% maxrket
from 34
studies
{rejected
1% others
that
lacked
desired
data or
were
flawed)
12
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Miller (2000) started from the Miller 1982 JFE estimates and used
statistical methods to adjust for differences between studies.

It also added newer studies, primarily ones outside the United
States. The authors specified the most appropriate study approach
a priori, which allowed c¢alculation of a best estimate from the
statistical regression.

Mrozek and Taylor (2002} searched intensively for studies of the
value of life implied by wages paid for risky jobs. They coded
all values from each study rather than a most appropriate
estimate. A statistical analysis identified what factors
accounted for the differerices in values between studies. The
authors specified the most appropriate study approach a priori,
which allowed calculation of a beat estimate from the statistical
regression.

Viscusi and Aldy (2003) focused on values from labor market
studies that they considered of high quality and that provided
data on risk levels and other important explanatory variables.
They used statistical methods to account for variations between
studies and derive a best estimate.

Kochi et al. {2006) searched intensively for studies of the value
of life implied by wages and coded all values from each study
rather than a wmogt appropriate estimate. They did not filter
study quality carefully. The best estimate was derived by
statistical methods based on the distribution of the values
within and across studies.

003480

Bellavance et al. (2006) focused on values from labor market
studies that they considered of high quality and that provided
data on risk levels and other important explanatory variables.
They used statistical methods to account for variations between
studies and derive a best estimate. 926

13
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SUMMARY OF LOSSES FOR WILLIAM SIMAO

TABLE DESCRIPTION ESTIMATE

* k¥ ko LA AR AR RRREEREE R SRR AR LE RN, Ak khkkh kA F Ak

HOUSEHOLD/FAMILY REPLACEMENT SERVICES

LOSS OF HOUSEHOLD/FAMILY HOUSEKEEPING
6A. AND HOME MANAGEMENT SERVICES 3 167,196

LO88 OF ENJOYMENT OF LIFE

REDUCTION IN VALUE OF LIFE
9A Lower impairment rating $ 603,454
12A Upper impairment rating $1,206,884

M e e ML e e e e e e e e e e e T o o A e o = e

LOSS OF SOCIETY AND RELATIONSHIP

LOSS OF RELATIONSHIP
15A Cheryl Simao $ 681,286

PRESENT VALUE OF FUTURE LIFE CARE
COST OF FUTURE LIFE CARE
16A See Page 4 of Life Care Plan 32,608,897

The information on this Summary of Losses igs intended to summarize
losges under certain given assumptions. Please refer to the report
and the tables for all the opinions.

14

Smith Economics Group, Lk, » 312-943-1557
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Table 4A

LOSS OF PAST HOUSEHOLD SERVICES

2005 - 2011
HOUSEHOLD

YEAR AGE SERVICES CUOMULATE
L 2R K LR B [ 2B A LSRR L ZZEREE R
2005 42 53,190 $3,190
2006 43 4,675 7,865
2007 44 4,849 12,714
2008 45 4,997 17,711
2009 46 6,724 24,435
20190 47 6,998 31,431
2011 48 1,795 533,226
SIMAD 533,226

SMITH ECOWNOMICS GROUP, LTD. .312/943-15%1
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Table SA

PRESENT VALUE OF FUTURE HOUSEHOLD SERVICES

2011 - 2042

HOUSEHOLD DISCQUNT PRESENT

YEAR AGE SERVICES FACTOR VALUE

* ko ik EEE S EEET S ] AR kkh kA [EREXE R R
2011 48 $5,484 0.98915 $5, 425
2012 49 3,678 0.97506 3,586
2013 50 3,717 0.96112 3,572
2014 51 3,7%6 0.94%738 3,558
2015 52 1,79% 6.93384 3,544
2016 83 1,838 D,92049 3,530
2017 54 1,875 0.50734 3,516
2018 55 3,918 0.89417 3,502
2019 56 3,987 0.868159 3,488
2020 57 3,999 0.06899 3,475
2021 58 4,041 0.85657 3,461
2022 59 4,083 0.084412 3,447
2023 60 4,126 0.83226 3,434
2024 €1 4,169 0.82036 3,420
2025 62 4,213 0.80862 3,407
2026 63 4,257 0,79708 3,393
2027 64 4,302 0.7B568 3,380
2028 65 4,347 0.77446 3,367
2029 66 4,193 0.76319 1,354
2030 £7 4,439 0.75248 3,340
2031 58 4,486 0.74172 3,127
2032 69 4,533 0.73112 3,314
2033 70 4,561 0.72067 2,301
2034 71 9,256 0.71037 6,575
2035 72 9,353 0.70022 6,543
2036 73 9,451 0.69021 6,523
2037 74 9,550 0.68034 6,497
2038 75 9,650 0.67062 6.471
2039 76 9,751 0.66103 " 6,446
2040 ' 9,853 0.65159 6,420
2041 78 9,956 0.64227 6,394
2042 79 1,488 0.6409D 954
WILLIAM SIMAO 51312,970

BMITH ECONOMICS GROUP, LTD. 312/543-1551

CUMULATE
TX22i3 L
55,425
9,011
12,583
16,141
19,685
23,215
26,731
30,233
33,721
37,196
40,657
44,104
47,538
58,958
54,365
57,758
61,138
64,505
67,859
71,192
74,526
77,840
B1,141
87,716

24,265

100,788
107,285
113,756
120, 202
126,622
133,016

$1313,970
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Table &A

PRESENT VALUE OF NET HOUSEHOLD SERVICES LOSS
2005 - 2042

HOUSEHOLD

YEAR AGE  SERVICES CUMULATE
*rkdkk &k iil’i’iii*t‘ (22X R AN E
2005 . 42 3,190 . 33,190
2008 43 4,675 7,865
2007 a4 4,849 12, 714
2008 45 4,997 17,711
2009 46 6,724 24,438
2010 47 6,996 31,431
2011 48 7,220 38,651
2012 49 3,586 42,237
2013 50 3,572 45,809
2014 51 3,558 419,167
2015 52 3,544 52,911
2016 53 3,530 56,441
2017 54 3,516 59,957
2018 55 3,502 63,459
2019 56 3,483 66,947
2020 57 3,475 70,422
2021 58 3,461 73,883
2022 59 3,447 77,330
2023 - 60 3,432 8D, 764
2024 61 3,420 84,184
2025 62 3,407 87,591
2028 63 3,393 90,984
2027 . 64 3,3B0 94,364
2028 65 1,367 97,731
2029 66 3,354 101,085
2030 67 3,340 104,425
2031 &8 3,327 107,752
2032 69 3,314 111,066
2033 70 3,301 114,367
2034 71 6,575 120, 942
203% 72 6,549 127,491
2036 73 6,523 134,014
2037 74 6,497 140,511
2038 75 6,471 146,982
2039 76 6,446 153,428
2040 77 6,420 15%, 848
2041 18 6,394 166,242
2042 79 ’ 954 $167,196
S5IMAC 5167,196

" SMITH ECONOMICS GROUP, LTD. 312/543-1551
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Table 7A

LOSS OF PAST RVL OF WILLIAM (LOWER})
2005 - 2011

YERR  AGE RVL CUMULATE
L XXX kR LESE T RXY] LEEA SR N X
2005 42 $12, 208 512,206
2006 43 17, 57D 29,776
2007 a4 18,287 48, 063
2008 45 16,304 66,367
2009 48 18,802 85,169
2010 a7 19,1366 104,535
2011 48 4,918  $109,453
SIMRO $109,453

- SMITH ECONOMICS GROUP, LTD. 312/943-1551
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Table 8A

PRESENT VALUE OF FUTURE RVL OF WILLIAM {LOWER)

YEBRR
* kR
2011
2012
2013
2014
20158
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027
2028
2028
2030
2031
2032
2033
2034
2035
2036
2027
2038
2039
2030
2041
2042

WILLIAM SIMAO

AGE
ok
48
49
50
51
52
53
54
55
56
59
58
59
60
61
62
61
64
65
6§
BY
68
69
70
71
72
73
74
75
16
77
78
75

SHITH ECONOMICS GROUP, LTD. 312/943-1551

RVL
IR R 2R 2 &
$15,029
19,947
19,947
19,947
19,947
19,947
19,947
19,947
19,947
19, 947
19,947
19,947
19,947
19,947
19,947
13,947
19,947
19,947
19,947
19,947
19,947
19,547
19,947
19,347
19,947
19,947
19,947
139, 947
19, 9¢7
19,947
19,947

2,951

2011 - 2042

CLISCOUNT
FACTOR
Eh Rk A e
0.98915
0.975086
0.56112
0.94739
0.93384
0.92049
0.50734
0.839437
0.B83153
0.86B599
G, 85657
0.B4432
0.83226
0.82036
0.508B63
0.79708
0.7B568
0.77446
D.76339
0.75248
0.74172
0.73112
0.72067
¢. 71037
0.70022
0.62021
0.68034
0.67062
0.68183
0.65159
0.64227
D.64090

PRESENT
VALUE
[E X2 2B X2
514, 866
19,450
19,171
18, 897
18,627
18, 361
18,099
17,840
17,585
17,334
17,086
16,842
16,601
16,364
16,130
15,859
15,672
15,448
15,227
15,010
14,795
14,584
14,375
14,170
13,987
13,768
13,571
13,377
13,186
12,997
12,811
1,891

5494, 001

CUMULATE
[ FEE R X
514, BE6

34,316

53,487

72,384

51, 011
109,372
127,471
145,311
162,896
180,230
197,316
214,158
230,759
247,123
263,252
279,152
294,824
310,272
325,499
340,509
355, 304
369,888
384,263
398,433
412,400
426, 168
439,739
453,116
466,302
479,299
492,110
5494,001

VUS40
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Table 9

FRESENT VALUE OF NET RVL LOSS OF WILLIAM (LOWER)
2005 - 2042

YERR AGE RVL CUMULATE
LR E'E ] * b LEE S ERE R IZREEREER]
2005 42 $12, 208 $12,206
2006 43 17,570 29,7176
2007 44 18,1287 48,063
2008 %5 18,304 66,367
2009 16 18,802 85, 169
2010 17 19,366 104,535
2011 48 19,784 124,315
2012 49 19,450 143, 769
2013 50 19,171 162, 940
2014 51 18,897 181, 837
2015 52 18,627 200,484
2015 53 18,361 218,825
2017 54 18,099 236,924
2018 55 17,840 254,764
2019 56 17,585 272,349
2020 57 17,334 289,683
2021 58 17,086 306,769
2022 59 16,842 323,611
2023 60 16,601 340,212
2024 61 16,364 356, 576
2025 62 16,130 3112, 706
2026 63 15,899 189, 605
2027 64 15,672 404,217
2028 65 15,448 419, 72%
20249 55 15,227 434,552
2030 67 15,010 449,962
2031 68 14,795 464,757
2032 69 14,584 479,341
2033 70 14,375 491,718
2034 71 14,170 507,886
2035 72 13,967 521,853
2016 73 13,768 535,621
2037 74 13,571 545,192
2038 75 13,377 563,569
2039 76 13,1488 575,755
2040 77 12,997 588,752
2041 78 12,811 601,563
2042 75 1,891 5603,454
SIMAO $603,454

SMITH .ECONOMICS GROUP, LTD. 312/943-1551

- 003487
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SMITH ECONOMICS GROUP, LTD, 312/643-16%1 .

v

Table 10A

LOSS OF PAST RVL OF WILLIARM (UPPER])
2005 - 2011

YEAR
LR AL
20085
2005
2007
2008
2009
2010
2011

SIMAO

AGE
Y
42
43
44
i5
46
47
48

RVL
Axhdh kT d
$24,412
35,141
36,57a
36,607
37,603
i, 73}
5,837

$218, 905

CUMULATE
I FEZEREE]
524,412
59,553
96,127
132,734
170,337
209,068
$2318, 905

UUs460

1003488
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Table 114

PRESENT VALUE OF FUTURE RVL OF WILLIAM {(UPPER)

YEAR
LR X%}
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027
2028
2029
2030
2031
2032
2033
2034
2035
2036
2037
2038
2039
2040
2041
2042

WILLIAM SIMAO

AGE

LR &

4B .

19
50
851
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
&7
68
69
70
71
72
73
74
%
76
717
78
78

RVL
LA RS ER
$30,0586

39,893
35,893
9,893
39,893
39,893
39,893
39,893
39,893
39,893
35,893
39,893
39,893
319,893
33,893
19,893
39,893
39,893
39,893
39,891
39,893
39,893
39,893
313,893
39,893
39,893
39,893
35,893
39,4893
39,893
39,893

5,902

2011 - 2042

DISCOUNT
FACTOR
LTI FELT
0.98919
0.37506
¢.86112
0.2473D
0.53384
0.52049
0.90734
0.89437
0.88159
0.858%9
0,85657
0.84432
0.8322¢
0.820138
0.80863
0.79708
0.78568
0.77446
0.76339
0.75248
0.74172
0.73112
0.72067
0.71037
0.70022
0.69021
0.68034
0.67062
¢.661403
0.65159
0.64227
0.640%0

FRESENT
VALDE
*hhkh ok nir
$29,731
38,858
18,342
17,754
17,254
15,721
16,1457
35,679
15,169
34,667
34,171
33,602
33,201
32,727
32,259
31,798
31,343
30,895
30,454
30,019
29,589
29,167
28,750
28,339
27,914
27,535
27,141
26,753
26,370
25,994
25,6322
3,783

$987,975

CUMULATE
IEEEEERE]
529,731
60,629
106,871
144,765
182,019
218,740
254,937
290,616
325,785
360,452
394,623
428,308
461,506
494,233
526,492
558,290
589,633
620,529
650,983
681,002
710,591
739,758
768,%00
796,847
824,781
852,316
879,457
906,210
932,588
558,574
984,196
987,979

*SMITH ECONOMICS GROUP, LTD. 312/943.1551

UUs46Y
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Table 12A

PRESENT VALUE OF NET RVL LOSS OF WILLIAM (UPFER]
2005 - 2042

YEAR AGE RVL CUMULATE
LEE R ] AR LERER R R LY X AdhRhdrird ok
2005 42 524,412 524,412
2006 43 35,141 59, 5%3
2007 44 36,574 96,127
2008 45 16,607 132,734
2009 45 37,603 170,337
2010 47 g, 731 209,068
2011 48 39,568 248,836
2012 49 38,898 287,534
2013 50 38,342 325,876
2014 Rl 37,794 363,670
2015 52 37,254 400, 924
2016 53 36,721 437,645
2017 54 36,197 473,842
2¢18 58 35,878 509,521
20219 56 35,1869 544,690
2020 57 34,667 579,357
2021 58 34,171 613,528
2022 59 33,682 647,210
2023 60 33,201 880,411
2024 61 32,727 713,138
2025 62 32,259 745,397
2026 63 31,798 777,185
2027 64 31,343 808,538
2028 65 30,896 839,434
2029 66 30,454 869,888
2030 87 30,019 899,907
2031 68 29,589 929,496
2032 g2 29,167 958, 663
2033 70 28,750 987,413
2034 71 28,333 1,015,782
2035 72 27,5934 1,043,686
2036 73 27,535 1,07],221
2037 74 27,141 1,098,362
2038 75 26,783 1,125,118
2038 76 26,370 1,151,485
2040 77 25,994 1,177,479
2041 78 25,6522 1,203,101
2042 79 3,183 51,206,884
SIMAD $1,206,884

SMITH ECONOMICS GROUP, LTD. 312/943-.1551

003490
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Table 13n

LOSS OF PAST RELATIONSHIF TO CHERYL

2005 - 2011

YEAR AGE RELATIONSHIP

xRk LA X} I EZE R R E RN
2005 39 512,206
2006 40 17,570
2007 41 18,287
2008 42 18,304
2009 43 18,802
2010 44 19, 366
2011 45 4,918

CHERYL SIMAO  $109,453

BMITH BCONOMICS GROUP, LTD. 312/943-1551

CUMULATE
L3 2 R S8R T
412,206
29,776
48,063
66,367
85,169
104,535
5109, 453

003491

003491
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Table 141

PRESENT VALUE OF FUTURE RELATIONSHIP TQ CHERYL

2011 - 2048

DISCOURT PRESENT

YERR AGE RELATIONSHIP FACTOR VALUE

& W ki &k ok [ EEEERER'E FEXN] I EAREREE X dhk ki ok
2011 45 515, 029 0.,98919 $14,066
2012 46 19,947 0.97506 19,450
2013 47 19,947 0.96112 19,171
2014 48 19,947 0.94738 18,897
2015 19’ 19,947 0.93384 18,627
2016 50 19,947 D.92049 18,361
2017 51 19,947 0.90734 1g,099
2018 52 19,947 0.89437 17,840
2019 53 19,947 0.808159 17,585
2020 54 19,947 0.86R99 17,334
2021 55 19, 947 0.85657 17,086
2022 56 19,947 0.84432 16,842
2023 57 19,947 0.83226 16,601
2024 58 19,947 D.B2036 16, 364
2025 59 19,947 0.80863 16,130
2026 60 19,947 0.79708 15,899
2027 61 19,847 0.78568 15,672
2028 62 19,9847 0.77446 15,448
2029 63 19,947 0,76339 15,227
2030 64 19,947 0.75248 15,010
2031 65 19,947 0.74172 14,795
2032 66 1%, 947 0.73112 14,584
2033 67 19,947 0.72067 14,3%%
2034 6 19,947 6.71037 14,170
2035 69 19,947 0.70022 13, 967
2036 70 19,947 0.69021 13,768
2037 73 19,947 0.68034 13,571
2038 72 19, 947 U.67062 13,377
2039 73 19, 947 0.66103 13,184
2040 79 19,947 0.65159 12,997
2041 75 19,947 0.64227 12,411
2042 76 19,947 0.E63303 12,628
2043 17 15,947 0.62404 12,448
20494 78 19, 947 0.61513 12,270
2045 79 19,947 0.60633 12,004
2046 a0 19,947 0.53767 11,922
2047 81 19,947 0.58912 11,751
2048 82 11, 312 0.5B412 6,610
CHERYL SIMAOQ $571,833

SMITH ECONOMICS GROUP, LTD. 311/843-1551

CUMULATE
[ ZEEXEET Y]
514,866
34,316
53,487
72,384
51,011
109,372
127,471
145,311
162,896
180,230
187,316
214,158
230,759
247,123
263,253
278,152
294,824
310,272
325,499
340,509
355,304
369,888
3g4, 263
398,431
412,400
426,168
439,739
453,116
466,302
479,299
492,110
504,738
517,186
529,456
. 541,550
553,472
565,223
5571, 833

UUs492

1003492 -

003492




€67€00

UUs4Y95

Table 15A

PRESENT VALUE OF NET RELATIONSHIP LOSS TO CHERYL
2005 - 2048

YEAR AGE RELATIONSHIP CUMULATE

LXEXE S [ B B} (R EEEERET 2 RN (LR R R REX]
2005 39 $12, 206 $12, 206
2006 40 17,570 29,776
2007 41 18,287 48,063
2008 42 18,304 66,167
2009 43 18,8072 85,169
2010 44 19,366 104,535
2011 45 19, 784 124,319
2012 46 19,450 143,769
2013 47 19,1711 162,940
2014 48 18,897 181,837
2015 49 18,627 200,464
2018 S0 18,361 218,825
2017 51 18,009 23§,924
2018 52 17,840 254,764
2019 53 17,585 272,349
2020 54 17,334 289,683
2021 55 17,086 306,769
2022 55 16,842 323,611
2023 57 16,601 340,213
20324 58 16,364 156,576
2025 59 16,130 112,706
2026 &0 15,899 188,605
2027 61 15,692 404,277
2028 62 15,448 419,725
2029 63 15,227 434,952
2030 64 15,010 449, 962
2031 65 14,795 464,757
2012 66 14,584 479,341
2033 67 14,375 493,716
2034 68 14,170 507,886
2035 63 13,967 521,853
2036 70 13,7568 535,621
2037 7 13,571 549,192
2034 72 13,377 562,569
2039 73 13,186 575,755
2040 74 12,997 588, 752
2041 75 12,811 601,563
2042 76 12,628 614,191
2043 77 12,448 626,639
20449 78 12,270 638,908
2045 79 12,094 651, 602
2046 80 11,922 662,925
2047 81 11,751 674,676
2048 82 6,610 $681,286

CHERYL SIMAO 5681, 286

SMITH ECONOMICS GROUP, LTD. 312/943-1551

. 003493
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MAINOR EGLET

WU - o bh bl N e

<

SUEC

ROBERT T. EGLET, ESQ.
Nevada Bar No. 3402
DAVID T. WALL, ESQ.
Nevada Bar No. 2805
ROBERT M. ADAMS, ESQ.
Nevada Bar No. 6551
MAINOR EGLET

400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101

Ph; (702} 450-5400

Fx: (702) 450-5451
reglet@mainorlawyers.com
dwall@maincrlawyers.com
badams@mainorlawyers.com

MATTHEW E. AARON, ESQ.
Nevada Bar No. 4900

AARON & PATERNOSTER, LTD.
2300 West Sahara Avenue, Ste.650
Las Vegas, Nevada 89102

Ph.: (702) 384-4111

Fx.: {702) 3184-8222

Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAO, individually and | CASENO.: A539455
CHERYL ANN SIMAOQ, individually, and as | DEPT.NO: X
husband and wife,

PlaintifTs,
Y.
JENNY RISH; JAMES RISH; LINDA RISH;

DOES | through V; and ROE CORPORATIONS 1
through V., inclusive,

Defendants.

PLAINTIFFS’ TWENTY-EIGHTH SUPPLEMENT TO THE LIST OF WITNESSES AND
DOCUMENTS PRODUCED PURSUANT TO NRCP 16.1

003499

003499 .

003499
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MAINOR EGLET

Plaintiffs, WILLIAM SIMAO and CHERYL SIMAO. by and through their atiorneys.
ROBERT T. EGLET, ESQ., and ROBERT M. ADAMS, ESQ., of the law firm of MAINOR
EGLET, and MATTHEW E. AARON, ESQ. of the law firm AARON & PATERNOSTER.
pursuant to NRCP 16.1, supplement their List of Documents and Witnesses pursuant to NRCP
16.1 as follows:

EXHIBITS:

1. Addendum Report of Stan Smith, Ph.D. dated March 29. 2011.

Plaintiffs reserve the right to supplement this pleading 10 produce any further documents or

10 add any witnesses that may not be presently known.
DATED this 29" day of March, 2011.

MAINOR EGLET

By: 6‘6%#7*{5 'd

DAVID T. WALL, ESQ.

MNevada Bar No. 2805

ROBERT M. ADAMS, ESQ).
Nevada Bar No. 6551

400 South Fourth Sireet, Suite 600
Las Vegas, Nevada 89101
Attorneys for Plainiiffs

003500

003500 -
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MAINOR EGLET

|
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RECEIPT OF COPY

RECEIPT OF A COPY of the foregoing PLAINTIFF'S TWENTY-EIGHTH
SUPPLEMENT TO THE LIST OF WITNESSES AND PRODUCTION OF DOCUMENTS
PURSUANT TO NRCP 16.1 in the matier of SIMAO v. RISH, et al is hereby acknowledged by

the following counsel of record:

o | ;
E‘;tephe Rogers Esq W\)D\) ? Date'\v\%\?\g\\a ;Q)n

ROGERS, MASTRANGELO, CARVALHO & MITCHELL
300 South Fourth Street, Suite 710

Las Vepas, Nevada 89101

Attomeys for Defendants

003501

003501
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Smith Economics Group, Ltd.

A Do of Corpasan Fomiwsl Gy

Economics 7 Finance / Litigation Support

Stan V. Smith, Ph.D.
March 29, 2011 prosident
Mr. Robert M. Adams
Mainor Eglet
City Center Place, 6th Floor
400 South 4th Street
Las Vegas, NV 895101

Re: Simaoc - ADDENDUM

Dear Mr. Adams:

This is an addendum to my calculation of the value of certain
losses subsequent to the injury of William Simao. Thege losses
are: (1} the loss of housekeeping and household management
services; (2) the reduction in value of life ("RVL"), also known
as lose of enjoyment of life; (3) the loss of the society or

relationship sustained by Mr. Simao‘'s wife; and (4) the cost of
future life care.

William Simao is a Caucasian, wmarried male, who was born on May
8, 1963, and injured on April 15, 2005 at the age of 41.9 years.
Mr. Simao will be 47.9% years old at the estimated trial or
settlement date of April 1, 2011, with a remaining life
expectancy estimated at 30.9 years. This data is from the

National Center for Health Statigtics, United States Life Tables,
2006, Vol., 58, No. 21, National vital Statistics Reports, 2010.

In crder to perform this evaluation, I have reviewed the
following materials: (1) the Nevada Highway Patrol Traffic
Accident Report; (2} Cheryl Ann Simao’'s Responses to Defendant's
First Set of Requests for Production of Documents; (3) Cheryl Ann
Simao’'s Answers to Defendant’s Interrogatories; {(4) William
Simso’s Answers to Defendant’s Interrcgatories; (5) William
Sima¢’s Responses to Defendant’s First Set of Requests for
Production of Documents; (6) Jenny Rish’s Responses to
Plaintiffs' First Set of Interrogatories; (7) Jenny Rish’'s
Responses to Plaintiffs’ First Set of Requests for Adwmissions:
(8) Jenny Rish’s Responses to Plaintiffs' First Set of Requests
for Production of Documents; (9) Jenny Rish’s Supplemental
Responses to Plaintiffs’ First Set of Requests for Production of
Documents; (10) medical records: (11) the deposition of William
S5imac on October 23, 2008; (12) the deposition of Cheryl Ann
Simac on October 22, 2008; (13) interviews with William Simac on
April 15, 2009, April 16, 2009, and December 13, 2010; {(14) an
interview with Cheryl Simac on April 15, 2009; {15} the case
information form; {(16) Willlam and Cheryl Simao's personal income
tax returns from 2003 through 2005 and 2007 through 2009; {17)
Ameri-Clean Carpet-N-Upholstery-N-More income tax returns from

2007 through 2009; and (18) Dr. Patrick McNulty’'s trial testimony
daced March 23, 2011.
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My methodology for estimating the losses, which is explained
below, is generally based on past wage growth, interest rates,
and consumer prices, as well as studies regarding the value of
life. The effective net discount rate using astatistically

average wage growth rates and statistically average discount
rates is 0.40 percent.

My estimate of the real wage growth rate is 1.05 percent per
year. This growth rate is based on Business Sector, Hourly
Compensation growth data from the Major Sector Productivity and
Costs Index found at the U.S. Bureau of Labor Statistics website
at www.bls.gov/data/home.htm, Series ID: PRS84006103, for the
real increase in wages primarily for the last 20 years.

My estimate of the real discount rate is 1.45 percent per year.
This discount rate is based on the rate of return on %1-day U.S.
Treasury Bills published in the Economic cof the esident
for the real return on T-Bills primarily for the last 20 years.
This rate is also consistent with historical rates published by
Ibkotson Associates, Chicago, in its continuously updated series
Stocks, Bonds, Bills and Inflation published by Morningstar, Inc.
This series, which acknowledges me as the Originator while a
Principal and Managing Director at Ibbotson Associates, is
generally regarded by academics in the field of finance ams the
most widely accepted source of statistics on the rates of return
on investment securities. It is relied upon almost exclusively
by academic and bueiness economists, insurance companies, banks,
institutional investors, CPA's, actuaries, benefit analysts, and
economists in courts of law.

Estimates of real growth and discount rates are net of inflation
based on the Consumer Price Index (CPI-U), published in monthly
issues of the U.S8. Bureau of Labor Statistics, CPI Detailed
Report (Washington, D.C.: U.S. Government Printing Office)} and
available at the U.S. Bureau of Labor Statistics website at
www.bls.gov/data/home.htm, Series ID: CUURCOOOSAO. 'The rate of
inflation for the past 20 years has been 2.73 percent.

I__L HOUS D LY USEKEEPING AND HQUSEHOLD MANAGEMENT
SERVICES

Tables 4A through 6A show the pecuniary loss of tangible
housekeeping chores and household management services. The
number of hours of housekeeping and household management
services, assuming Mrs, Simao is employed, ranges from 1.0 to 2.0
hours per day and varies over time ag family members age. Mr.
Simao has difficulty in performing housekeeping and household
management services. I illustrate the loss at 45 percent. This
data is based on a study by William H, Gauger and Katherine E.
Walker, The Dollar Value of Household Work, Bulletin 60, New York

State College of Human Ecology, Cornell University, Ithaca, NY,
1980,

Smith Beonomics Group, L, = 372-043-155)
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The hourly value of the housekeeping and household management
gservices is based on the mean hourly earnings of carpenters;
waintenance and repair workers; painters; child care workers;
waiters and waitresses; private household cooks; laundry and
drycleaning workers; maids and housekeeping cleaners;
bookkeeping, accounting and auditing clerks; and taxi drivers and
chauffeurs, which is $13.65 per hour in year 2009 dollars. This
wage data is based on information from the U.S. Bureau of Labor
Statistics, Occupational Employment Statistics, May 2009 National
Occupational Employment and Wage Statistics found at
www.bls.gov/oes. I value such services at their replacement cost
which includes a conservative estimate of 50 percent hourly
overhead reasonably charged by agencies who supply such services
on a part-time basis, and who are responsible for advertising,
vetting, hiring, training, insuring and bonding the part-time
employee, and who are also responsible for payroll-related costs
such as the employer’'s share of pocial security contributions,
etc. The hourly wvalue of these services grows at the same rate
as wages and is discounted at the same rates as wages.

Based on these assumptions, and William Simao‘s life expectancy
of 78.8 years, my opinion of the loss of the value of

housekeeping and household management services is $167,1596 »
Table 6A.

IT. REDUCTICN IN VAL F LIFE

Economists have long agreed that life is valued at more than the
lost earnings capacity. My estimate of the value of life is
based on many economic studies on what we, as a contemporary
society, actually pay to preserve the ability to lead a normal
life. The studies examine incremental pay for risky occupations
as well as a multitude of data regarding expenditure for life
savings by individuals, industry, and state and federal agencies,

My estimate of the value of life is consistent with estimates
published in other studies that examine and review the broad
spectrum of economic literature on the value of life. Among
these is "The Plausible Range for the Value of Life," Journal of
Forepgic Economics, Vel. 3, No. 3, Fall 19%C, pp. 17-39, by T. R.
Miller. This study reviews 67 different estimates of the value
of life published by economists in peer-reviewed academic
journals. The Miller results, in most instances, show the value
of life to range from approxiwmately 51.6 million to $2.9% million
dollaxs in year 1988 after-tax dollars, with a mean of
approximately $2.2 million dollars. 1n "The Value of Life:
Estimates with Risks by Occupation and Industry," Ecpnomic
Incuiry, Vol. 42, No. 1, May 2003, pp. 29%-48, Professor W. K,
Viscusi estimates the value of life to be approximately $4.7
million dollars in year 2000 dollars. An early seminal paper om
the value of life was written by Richard Thaler and Sherwin

3
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Rosen, "The Value of Saving a Life: Evidence from the Labor

Market.” in N.E. Terlickyj (ed.), Household P tion and
Consumption. New York: Columbia University Press, 1975, pp. 265-

100, The Meta-Analyses Appendix to this report reviews
additional literature suggesting a value of life of approximately
$5.4 million in year 2008 dollars,

Because it is generally accepted by economists, the methodoloyy
used to estimate the value of life has been found to meet Daubert
standards, as well as Prye standards and the Rules of Evidence in
various states, by Federal Circuit and Appellate courts, as well
as state trial, supreme and appellate courts nationwide.
Testimony based on this peer-reviewed methodology has been
admitted in over half the states in over 175 trials nationwide.
Proof of general acceptance and other standaxds is found in a
discussion of the extensive references to the scientific economic
peer-xeviewed literature on the value of life listed in the Value
of Life Appendix to this report.

The underlying, academic, peer-reviewed studies fall into two
general groups: (1) consumer behavior and purchases of safety
devices; {2) wage risk premiums to workers; in addition, there is
a third group of studies consisting of cost-benefit analyses of
regulations. For example, one consumer safety atudy analyzes the
costs of smoke detectors and the lifesaving reduction associated
with them. One wage premium study examines the differential
rates of pay for dangerous occupations with a risk of death on
the job. Just as workers receive shift premiums for undesirable
work hours, workers also receive a higher rate of pay to accept a
increased risk of death on the job. A study of government
requlation examines the lifesaving resulting from the
installation of smoke stack ascrubbers at high-sulphur, coal-
burning power plants. As a hypothetical example of the
methodology, assume that a safety device such as a carbon
monoxide detector coste $46 and results in lowering a person’'s
risk of premature death by one chance in 100,000, The cost per
life saved is obtained by dividing $46 by the one in 100,000
probability, yielding $4,600,000.

Tables 7A through 12A are based on several factors:

{1} An assumed impairment rating by the trier-of-fact of 15
percent to 30 percent reduction in the ability to lead
a normal life. The diminished capacity to lead a
normal life reflects the impact on career, social and
leisure activities, the activities of daily living, and
the internal emoticnal state, as discuseed in Berla,
Bdward P., Michael L. Brookshire and Stan V. Smith,
*Hedonic Damages and Personal Injury: A Conceptual
Approach," Jourpnal of Forensic Economics, Vel 3, No. 1,
Winter 199%0, pp. 1-8;

{(2) The central tendency of the range of the economic
studies cited above which 1 eatimate to be

4
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approximately $4.2 million in year 2010 dollars; and
{3} A life expectancy of 78.8 years.

Tables 7A through 9A are based on the lower estimated impairment
rating; Tables 10A through 12A are based on the upper estimated
impairment rating. Based on these values and life expectancy, my
opinion of the reduction in the value of life is estimated at
$603,454 » Table 9A to $1,205,076 » Table 12A, averaging
$1,206,884.

s 1.OSS OF SOCIETY OR RELATIONSHIP

Tables 13A through 15A show the loss of socieky or relationship
sustained by Mr. Simao’'s wife. The value of the loss of society
or relationship by family members with the injured can be based
on a measure of the value of preserving the ability to live a
normal life. This is discussed in the article, “"The Relevance of
Willingnegs-To-Pay Estimates of the Value of a Statistical Life
in Determining Wrongful Death Awards, " Journal of Forensic

Economics, vel. 3, No. 3, Fall 1990, pp. 75-89, by L. G. Chestnut
and D. M. Violette.

Based on a benchmark loss of 15 percent for William Simac's wife,
my opinicn of the loss of relationship as a result of the injury
of William Simac is $681,285 » Table 15A for Cheryl Simac.

v, COST OF FUTURE LJIFE CARE

Table 16A shaows the cost of future life care. The present value
of life care is based on the trial testimony of Dr. Patrick
McNulty dated March 23, 201). 1In his testimony, Dr. McNulty
indicated that William Simao would require the following: (1) a
trial stimulator costing %$84,000, once; (2) a permanant placement
stimilator costing $212,000, once; {3} stimulator replacement
coeting %$141,000, every three to seven years; (4) leads revision
cogting $103,000, every two to three years; (5) two follow up
vigsits within three months of his stimulator placement surgery,
coating $1,000 per vigit; and (6) two follow up vigits annually,
costing $1,000 per visit.

I assume real growth rates of 2.20 percent for medical services,
0.75 percent for medical commodities, 1.05 percent for non-
medical services, and zero percent for non-medical commodities.
These growth rates are based on medical care growth data from
1989 through 2009 found at the U.8. Bureau of Labor Statistics

website at www.bls.gov/data/home.htm, Series ID: CUURQO0D0SAM1 and
CUUROO0C0OSAM2 .

Based on this information, my opinion of the average cost of
future life care is 52,608,897 » Table 16A, and can vary up or
down by as much as 34.64 percent or $903,718.
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A trier-of-fact may weigh other factors to determine if these
estimated losses for William Simao should ke adjusted because of
special qualities or circumstances that economists do not as yet
have a methodology for analysis. These estimates are provided as
an aid, tocl and guide for the trier-of-fact.

All opinions expressed in this report are clearly labeled as
such. They are rendered in accordance with generally accepted
standards within the field of economics and are expressed to a
reasonable degree of economic certainty. Estimates, assumptions,
illustrations and the use of benchmarks, which are not opinions,
but which can be viewed as hypothetical in nature, are also
clearly disclosed and identified herein.

in my opinion, it is reasonable for experts in the field of
economics and finance to rely on the materials and information I

reviewed in this case for the formulation of my substantive
opinions herein.

1f additicnal information is provided to me, which could alter my

gpinions, I may incorporate any such information into an update,

revision, addendum, or supplement of the opinions expressed in
this report.

1f you have any questions, please do not hesitate to call me.

Sincerxrely,

U\ VR,

Stan V. Smith, Ph.D.
President

smith Feonomics Groap, Ll = 312-943-155)
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APP IX: VALUE OF LIFR

The economic méthodology for the valuation of life has been found
to meet the Daubert and Frye standards by many courts, along with
the Rules of Evidence in many states nationwide. My testimony
has been accepted in approximately 200 state and federal cases
nationwide in approximately two-thirds of the states and two-
thirds of the federal jurisdictions. Testimony has been accepted
by Federal circuit and Appellate courts as well as in state

trial, supreme, and appellate Courts. The Daubert standard sets
forth four criteria:

1. Testing of the theory and science
2. Peer Review

3. Known or potential rate of error
q. Generally accepted.

Testing of the theory and acience has been accomplished over the
past four decades, since the 1960s. Dozens of econcmists of high
renown have published over a hundred articles in high quality,
peer-reviewed economic journals measuring the value of 1life. The
value of life theories are perhaps among the most well-tested in
the field of economics, as evidenced by the enormous body of
economic scientific literature that has been published in the
field and is discussed below.

Peer Review of the concepts and methodology have been
extraordinarily extensive. One excellent review of this
extensive, peer-reviewed literature can be found in "The Value of
Risks to Life and Health," W. K. viscusi, Journal of Economic
Literature, Vol. 31, December 1993, pp. 1912-1946. A second is
"The Value of a Statistical Life: A Critical Review of Market
Estimates throughout the World.™ W. K. Viscusi and J. E. Aldy,
Journal of Risk and Uncertainty, Vol., 27, No. 1, November 2002,
PP. 5-76. Additional theoretical and empirical work by Viscusi,
a leading researcher in the field, can be found in: "The Value of
Life", W. XK. Viscusi, John M. 0lin Center for Law, Economics, and
Business, Harvard Law School, Discussion Paper No. 517, June
2005. An additional peer-reviewed article discusses the
application to forensic economics: "The Plausible Range for the
value of Life," T. R. Miller, Journal of Forensic Economicsg, Vol.
3, No. 3, Fall 1990, pp. 17-39, which discusses the many dozens
of articles published in other peer-reviewed economic journals on
this topic. Thia concept is discussed in detail in "Willingnesas
to Pay Comes of Age: Will the System Survive?” T, R. Miller,
Northwestern Unjversity Law Review, Summer 1989, pp. 876-907, and
"Hedonic Damages in Personal Injury and Wrongful Death

9
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Litigation,® by 8. V. Smith in Litigation Economics, pp. 39-59.
Kenneth Arrow, a Nobel Laureate in economics, discusses this
method for valuing life in "Invaluable Goods," Journal of
Economic Literature, Vol. 35, No. 2, 1997, pp. 759. See the
Meta-Analyses Appendix for an additional review of the
literature.

The known or potential rate of error is well researched. All of
these articles discuss the known or potential rate of error, well
within the acceptable standard in the field of economics,
generally using a 95% confidence rate for the statistical testing
and acceptance of results, There are few areas in the field of
economics where the known or potential rate of error has been as
well-accepted and subject to more extensive investigation.

General Acceptance of the concepts and methodology on the value
of life in the field of economics is extensive. This methodology
is and has been generally accepted in the field of economics for
many years. Indeed, according to the prestigioua and highly-
regarded research institute, The Rangd Corporation, by 1988, the
peer-reviewed scientific methods for estimating the value of life
were well-accepted: “"Mosat economipts would agree that the
willingness-to-pay methodology is the most conceptually
appropriate criterion for establishing the value of life,"
Computing Economic loss in Cases of Wrongful Death, King and
Smith, Rand Institute for Civil Justice, R-35459-ICJ, 1988,

While first discussed in cutting edge, peer-reviewed economic
journals, additional proof of general acceptance is now indicated
by the fact that this methodology is now taught in standard
economica courses at the undergraduate and graduate level
throughout hundreds of colleges and universities naticdnwide as
well as the fact that it is taught and discussed in widely-
accepted textbooks in the field of law and economics: Economics,
Sixth Edition, David C. Colander, McGraw-Hill Irwin, Boston,
2006, pp. 463-865; this introductory economice textbook is the
third most widely used textbook in college courses nationwide.
Hamermesh and Rees'’'s The Ecopomics of Work and pay, Harper-
Collins, 1993, Chapter 13, a standard advanced textbook in labor
economics, also discusses the methodology for valuing life,

Other textbooks discuss this topic as well. Richard Posner, a
Justice and former Chief Justice of the U.S5. Court of Appeals for
the highly regarded 7th Circuit and Senior Lecturer at the
University of Chicago Law School, one of most prolific legal
writers in America, details the Value of Life approach in his
widely used textbooks: Egonomic Analysis of Law, 1986, Little

Brown & Co., pp. 182-1B5 and Tort Law, 1982, Little Brown & Co.,
pPp. 120-126.

As further evidence of general acceptance in the field, sume
surveys published in the field of forensic economics show that
hundreds of economics nationwide are now familiar with this

8
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methodology and are available to prepare (and critique) forensic
economic value of life eastimates. Indeed, some economists who
indicate they will prepare such analysis for plaintiffs also are
willing to critigue such analysis for defendants, as 1 have often
done. That an economist is willing to critique a report does not
indicate that he or she is opposed to the concept or the
methodology, but merely available to assure that the plaintiff
economist has employed proper techniques. The fact that there
are economists who indicate they do not prepare estimates of
value of life is again no indication that they oppose the
methodology: many claim they are not familiar with the literature
and untrained in this area. While some CPAs and others without a
degree in economics have opposed these methods, such
professionals do not have the requisite academic training and are
unqualified to make such judgements. However, as in any field of
economics, this area is not without any dissent. General
acceptance does not mean universal acceptance.

Additional evidence of general acceptance in the field is found
in the teaching of the concepts regarding the value of life.
Forensic Economics is now taught as a special field in a number
of institutions nationwide. I taught what is believed to be the
first course ever presented in the field of Forensic Economics at
DePaul University in Spring, 1990. My own book, Economic/Hedonic
Damages, Anderson, 19%0, and supplemental updates thereto, co-
authored with br. Michael Brookshire, a Professor of Economics in
West Virginia, has been used as a textbook in at least 5 colleges
and universities nationwide in such courses in economics, and has
a thorough discussion of the methodology. Toppino et. al., in
'Forensic Economics in the Classroom, " published in The Earmings
Analyst, Journal of the American Rehabilitation Economics
Association, Vol. 4, 2001, pp. 53-86, indicate that hedonic
damages is one of 1% majoxr topic areas taught in such courses.

Lastly, general acceptance is found hy examining publications in
the primary journal in the field of Forensic Economics, which is
the peer-reviewed Journal of Forensic Economics, vhere there have
been published many articles on the value of life. Some are
cited above. Others include: "The Econometric Basia for
Estimates of the Value of Life," W. K. Viscusi, Vol 3, No. 3,
Fall 1990, pp. (,61-70; "Hedonic Damages in the Courtroom Setting."
5. V. Smith, vVol. 3, No. 3, Fall 1990, pp. 41-49; "Isbues
affecting the Calculated Value of Life," E. P. Berla, M. L.
Brookshire and §. V. Smith, veol 3, No. 1, 1950, pp- 1-B; “"Hedonic
Damages and Personal Injury: A Conceptual Approach." G. R.
Albrecht, Vol. 5., No. 2, Spring/Summer 1992, pp. 97-104; "The
Application of the Hedonic Damages Concept to Wrongful and
Personal Injury Litigation." G. R. Albrecht, Vol. 7, Wo. 2,
Spring/Summer 1994, pp. 143-150; and also "A Review of the Monte
Carlo Evidence Concerning Hedonic Value of Life Estimates,™ R. F.
Gilbert, Vol. 8, No. 2, Spring/Summer 1995, pp. 125-130.
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It is important to note that this methodology is endorsed and
employed by the U. §. Government as the standard and recommended
approach for use by all U, S. Agencies in valuing life for policy
purposes, as mandated in current and past Presidential Executive
Orders in effect since 1972, and as discussed in "Report to
Congress on the Costs and Benefits of Federal Regulations,®

Office of Management and Budget, 1998, and "Economic Analysis of
Federal Regulations Under Executive Order 12866," Executive

Qffice of the President, Qffice of Management and Budget, pp. 1-
37, and "Report to the Preaident on Executive Order No. 12B66,"
Regulatory Planning and Review, May 1, 1594, Office of
Information and Requlatory Affairs, Office of Management apd
Budget. Prior presidents signed similar oxrders as discussed in
“Federal Agency Valuations of Human life," Admipigtrative

c rence o United Statea, Report fpor Recomm ation 88-7
December 1988, pp. 368-408B. 926

10
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APPENDIX: MRTA-ANALYSES AND VALUE OF LIFE RESULTZ SINCE 2000

Below I list the principal systematic reviews (meta-analyses},
since the year 2000, of the value of life literature, and the
values of a statistical life that they recommend. 1In statistics,
a meta-analysis combines the results of several studies that
address a set of related research hypotheses. Meta-analysis
increase the statistical power of studies by analyzing a group of
studies and provide a more powerful and accurate data analysis
than would result from analyzing each study alone. Based on
those reviews, the Summary Table suggests a best estimate. The
following table summarizes the studies and their findings.

These statistically based studies place the value bhetween %54 .4
and $7.5 million, with %$5.9% million representing a conservative
yet credible estimate of the average (and range midpoint) of the
values of a statistical life published in the studies in year
2005 dollaras. Net of human capital, a credible net value of life
based on all these literature reviews to be $4.8 million in year
2005 dollars, or 5$5.4 million in year 2008 dollars.

The actual value that I use, $4.1 million is approximately 24
percent lower than a conservative average estimate based on the
credible meta-analyses. This value was originally based on a
review conducted in the late 1980s&, averaging the results
published by that time. I have increased that late 19808 value
only by inflation over time, despite the fact a review of
literature over the years since that time has put obvious upward
pressure on the figure that I use.

11
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Summary Table: Mean and range of value of statistical life
estimates (in 2005 dollars) from the beat meta-analyses and

systematic reviews and characteristics of those reviews.

Study Formal Number Best “Range Context
Meta- of Yalues | Estimate
AnalyeiBs? (2005
Deollars)
Miller Yes 68 55.1m 54.5- 0s
2000 estimates 56.2M estimate
from all
Mrozek & Yesg 203 $4 _4M + or - | Labhor
Taylor estimates, 35% market
2002 from 33
studies
Vigcusi & Yes 49 $6.5M $5.1- Labor
Aldy 2003 egtimates $9.6M market,
{reviewed us
more than estimate
60 from all
studies,
but some
lacked
desired
variables)
Kochi et Yes 234 56.0M + Or - Labor
al. 2006 estimates 44% market,
from 40 survey
studies
Bellavance | Yes 37 57.0M + or - | Labor
2006 egtimates 19% market
from 34
studies
{rejected
15 others
that
lacked
desired
data or
were
LA, flawed)
12
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Miller (2000) started from the Miller 1989 JFE estimates and used
statistical methods to adjust for differences between studies.
It also added newer studies, primarily ones outside the United
States. The authors specified the moast appropriate study approach

a priori, which allowed calculation of a best estimate from the
statistical regression.

Mrozek and Taylor (2002) searched intensively for studies of the
value of 1ife implied by wages paid for risky jobs. They coded
all values from each study rather than a most appropriate
estimate. A statistical analysis identified what factoers
accounted for the differences in values between studies. The
auvthors specified the most appropriate study approach a priori,

which allowed calculation of a best estimate from the statistical
reqression.

Viscusi and Aldy (2003) focused on values from labor market
studies that they considered of high quality and that provided
data onh risk levels and other important explanatory variables.
They used statistical methods to account for variations between
studies and derive a best estimate.

Xochi et al. (2006) searched intensively for studies of the wvalue
of 1ife implied by wages and coded all values from each study
rather than a wmost appropriate estimate. They did not filter
study guality carefully. The best estimate was derived by
statistical methods based on the distribution of the values
within and across studies.

003514

Bellavance et al. (2006) focused on values from labor market
studies that they considered of high guality and that provided
data on risk levels and other important explanatory variables.
They used statistical methods to account for variations between
studies and dexive a best estimate. 8926

13
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SUMMARY OF LOSSES FOR WILLIAM SIMAO

TABLE DESCRIPTION ESTIMATE

LES & K4 I ER S ERARARE RS ARRL AR RERERALE LR EE] wkkdk Ak k3

HOUSEHOLD /FAMILY REPLACEMENT SERVICES

1L,OSS OF HOUSEHOLD/FBMILY HOUSEKEEPING
B6A AND HOME MANAGEMENT SERVICES $ 167,196

LDSS OF FENJOYMENT OF LIFE

REDUCTION 1IN VALUE OF LIFE
SA Lower impairment rating $ 603,454
127 Upper impairment rating $1,206,884

_______________________________________

LO0S8 OF SOCIETY AND RELATIONSHIP

LOSS OF RELATIONSHIP
15A Cheryl Simao 5 681,286

PRESENT VALUE OF FUTURE LIFE CARE
COST OF FUTURE LIFE CARE
16A See Page 4 of Life Care Plan 52,608,897

The information on this Summary of Losses is intended to summarize

losses under certain given assumptions. Please refer to the report
and the tables for all the opinions.

14
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Table 4A

LOSS OF PAST HOUSEHOLD SERVICES
2005 - 2011

HOUSEHOLD

YEAR AGE  SERVICES CUMULNTE
EEZEY IR R Y [EXEEEEES) L E2RRERE KR
2005 . 42 . $3,190  $3,190
2006 43 4,675 7,865
2007 44 4,849 12,714
2008 45 4,997 17,111
2009 48 6,724 24,435
2010 47 6,996 31,431
2011 48 1,795 $13, 225
SIMAD 533,226

EMITH ECONCMICS GROUP, LTD. 313/543-155]
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YEAR
XX}
2011
2012
2013
2014
2015
2018
2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027
20129
2029
2030
2031
2032
2033
2039
2035
2016
2037
20138
2039
2040
2041
2042

Table SA

PRESENT VALUE OF FUTURE HOUSEHOLD SERVICES

AGE
L ER Y
48
49
50
51
52
33
54
55
56
87
58
55
60
61
62
63
64
&5
65
67
68
69
70
71
72
73
74
75
76
77
78
79

2011 - 2042

HOUSEROLD DISCOUNT

SERVICES
(X EEREER]
55,484
3,678
3,717
1,56
3,79%
3,835
3,875
1,916
31,9857
3,999
1,041
4,083
4,126
4,169
4,213
4,25k7
4,302
4,347
4,393
4,438
4,486
4,513
4,581
5,256
9,381
9,451
9,550
9,650
9,751
5,853
9,956
1,988

WILLIAM SIMAO

FACTOR
* Asbkhaded
0.5B919
0.97506
0.96112
0.94730
0.53384
0.52049
0.30734
0.85417
0.88159
0.86609
0.85557

0.84432°

0.83226
0.82038
0.80861]
0.78708
0.78568
0.77446
0.76335
0.75248
a.7417%2
0.73112
0.72067
0.71037
0.70022
0.69021
0.680234
D.67D06K2
0.66103
0.65158
0.64227
0.64080

BMITH ECONOMLCS GROUP, LTD.

PRESENT
VALUE
L EEE TRD R
55,425
3,588
J, 572
3,553
1,544
3,530
3,516
3,502
3,488
3,475
3,461
1,447
3,434
3,420
3,407
3,393
3,280
3,367
1,354
3,340
3,327
3,314
3, 3amn
6,575
6,549
6,523
6,497
6,471
6,446
6,420
6,394
9454

$133,970

312/941-155]

CUMULATE
IERREERE]
55,4125
9,011
12,583
16,141
15,585
23,215
26,731
30,231}
33,7121
37,185
40, 657
44,109
47,538
50, 958
54,1365
57,758
61,118
64,505
€7,859
71,193
74,526
77,840
81,142

87,716

94,265
190, 7a8
107,285
113, 7%6
120,202
126,622
133,016

$133,970

UUSST7Y

. 003517
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Table BA

PRESENT VALUE OF NET HOUSEHOLD SERVICES LDSS
2005 - 2042

HAUSEHOLD

YEAR AGE SERVICES CUMULATE
ko LE N I LR R T EERE ] IR R AR RN
2005 42 §3,190 53,190
2008 43 4,675 7,865
2007 44 1,849 12,714
2008 15 4,997 17, 711
2009 46 6,724 z4,43%
2010 47 6,996 31,431
2011 48 7.220 3B, 651
2012 39 31,586 42,2237
2033 S0 3,572 45,808
2014 51 3,558 49,367
2015 52 3,544 52,911
2018 53 3.530 56,441
2017 54 3,518 59,8957
2018 55 1,502 63,459
2019 56 3,488 66,917
2020 57 3,975 70,422
2921 58 3,461 73,882
2022 53 3,447 77,310
202) 6D ’ 3,934 B0, 764
2024 61 3,420 84,184
2028 62 3,407 47,591
2026 ] 3,393 90,984
2027 64 3,280 94 ,3E4
2028 65 3,387 87,731
2029 66 3,354 101,085
2030 &7 3,240 104,435
2031 6§ 3,327 107,752
2022 69 3,314 111,066
2033 70 3,301 114,367
2034 71 6,575 120,942
2035 72 6,549 127,491
2036 73 6,523 134,014
2037 74 6,497 140,511
2038 15 6,471 146,582
2033 76 6,446 153,428
204¢ 77 6,420 159,848
2041 18 G,394 166,242
2042 79 954 5167,19¢
S5IMAO $167,1%¢

SMITH ECONOMICE GROUP, LTD. 313/943-1553

003518
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Table 7A

LOSS OF BAST RVL OF WILLIAM (LOWER}

2005 - 2011

YERR  AGE RVL CUMULATE
LN R I IR E ) I EE BN R XS] LRI A RE X}
2005 a3 $12, 206 $12, 2086
20086 a3 37,570 29, 776
2007 44 18,287 48,063
2008 45 18,304 56,367
2009 46 18, 002 85,169
2010 47 19,366 104,538
2011 48 4,918 $109,453
SIMAD $109,453

SMITH RCONOMICS GQROUP, LTD. 312{943-1551

003519
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Table BA

FRESENT VALUE OF FUTURE RVL OF WILLIAM {LOWER)
2011 ~ 2042

YEAR
reke
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
202¢
2027
202a
2029
2030
2031
2032
24233
2034
2015
2036
2037
2038
2039
2040
2041
2042

ARGE
LR 2 4
48
49
S0
51
52
53
54
85
56
57
58
5%
50
61
62
63
64
65
66
67
68
63
70
71
72
73
T4
15
16
17
18
T8

RVL
[ EEYE Y
$15,029
19,547
19,947
19,947
19,947
19,947
19,947
19,947
19,947
13,947
15,941
19,947
19,947
19,947
19,947
19,947
19,947
19, 947
19,547
19,947
19, 947
19,949
19.947
19,947
19,947
19,947
19,947
19, 947
15,947
19,947
19,947

2,951

WILLIAM SIMAD

DISCOUNT
FACTOR

[EREREEREETE]
0.58919
0.97506
0.96112
04.94738
0.93384
0.52049
0.50734
0.89437
0.e881s2
C.86899
0.85857
0.84432
0.81226
0.82016
0.80863
0.79700
0.78568
0D.77446
0.76339
0.75248
Q.741172
9.73112
D0.72087
0.71037
0.70022
0,698021
0.6B034
0.67D62
0.66103
0.65159
G.64227
0.64090

PRESENT
VALUE
thadkd pry
$14, 866
19,450
19,171
18, 897
18, 627
18,361
18, 099
17, 840
17,585
27,334
17, 0BG
16,842
16,603
16,364
16,130
15,399
15,672
15,448
15,227
15,010
14,785
14,584
14,375
14,170
13,967
13,768
13,571
13,377
13,186
12,957
12,811
1,891

$493,001

CUOMULATE
(R EE N WY
$14, 866
14,316
53,487
72,3814
91,011
109,372
127,471
145,311
162,894
130,230
197,316
214,158
230,759
247,123
263,253
279,152
294,824
310,272
325,499
340,509
155,304
369,888
184,261
358,433
412,400
426,168
439,739
453,116
466,302
479,259
492,110
423,001

OMITH ECONOMICS GROUP, LTD. 312/943-1551

003520
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Table 9n

PRESENT VALUE OF NET RVL LOSS OF WILLIAM (LOWER)
2005 - 2042

YERR  AGE RVL CUMULATE
[ AR L E K L E N EEN [T R RN T
2005 4z $12,208 512,208
2006 23 17,570 29,776
2007 49 18,287 4B, 063
2008 45 18,304 66,367
2009 36 18,902 05,169
2010 a7 19,3686 104,535
2011 a3 19,784 124, 319
2012 a9 19,450 143, 769
2013 50 19,111 162, 940
2014 51 18,897 181,837
2015 52 18,627 200,464
2016 53 18,361 218, 825
2017 54 18,099 216,524
2018 55 17,840 254, 764
2019 55 17,585 272,349
2020 57 17,3234 289,583
2021 5B 17,086 306,769
2022 Y- 16,842 123,811
2023 60 16,601 340,212
2024 51 16,1364 156,576
2025 62 18,130 112,706
2016 63 15,899 368,605
2027 64 15,672 404,277
2028 65 15,448 419,725
2029 66 15,227 434,952
2030 67 35,010 449,962
2031 €8 14,795 464,757
2032 €9 14,584 179,341
2033 70 14,375 193,716
2034 71 14,170 507,866
203s 72 13,967 521,853
2036 73 13, 768 535,621
2037 74 13,571 542,152
20238 75 13,377 $S62,565
2039 75 13,1886 575,755
2040 77 12,997 588,752
2041 78 12,811 601,563
2042 79 1,891 $603,454
SIMAO $601,454

BMITH ECONOMICS GROUB, LTD. 3312/941.155]

003521
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Table 10A

LOSS OF PAST RVL OF WILLIAM (UPPER}
2005 - 2011

YEAR
A%k
2005
2006
2007
2008
20089
2010
2011

SIMAQ

AGE
YR}
42
43
44
15
46
47
18

RVL
IR A RERERY
524,412
35,141
36,974
36,607
37,603
g, 131
9,837

$218, 905

SMITH ECONOMICS GROUP, LTDR.

CUMULATE
YR EE X R X
$24,812
59,553
26,127
132,734
110,337
709, 064
§218, 905

312/943-1551

003522
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Table 11A

PRESENT VALUE OF FUYTURE RVL OF WILLIAM {UPPER)

YEAR
(KR ¥ ]
201
2032
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2029
2025
20286
2027
2028
2023
2030
2031
2032
2033
2034
2035
2016
2037
2pl8
2039
2040
2041
2042

WILLIAM SIMAO

AGE
LR ¥ )
48
49
50
51
52
53
54
55
56
57
58
58
60
61
652
63
64
65
66
&7
68
63
0
71
72
73
74
75
76
717
748
75

RVL
sakadis
530,056

39,853
39,893
13,893
19,093
35,893
19,89
19,893
19,893
39,89]

' 39,883

39,893
39,851
35,893
35,893
39,893
19,893
39,6893
392,832
39,893
3%,833
35,8393
13,893
29,893
39,891
32,893
39,893
19,893
39,893
39,892
39,8393

5,502

2011 - 2042

DISCOUNT
FACTOR
IBEE TR Y]
0.98919
0.97506
0.96112
0D.94718
0.932384
D.92040
0.90733
0.89417
0.688159
0.868399
0.B5657
0.894232
0.p3226
0.820316
0.808B617
0.79708
0.78588
0.77446
0.76139
0.75248
0.74172
0.73112
0.72067
G.710237
0.70022
0.69021
0.68034
0.67062
0.66103
0.65159
0.64227
0.64090

SEMITH ECONOMICS GROUFP, LTD.

PRESENT

VALUE

I EREREE N

529,713
14,898
3D, 142
17,1794
37,259
16,721
16,197
15,679
35,169
34,667
34,171
13,682
331,201
32,727
32,255
11,798
31,343
30,896
in,a%49
lg,018%
28,5889
29,167
20,750
28,138
27,914
27,538
27,141
26,753
26,170
25,994
25 . 622
3,783

$987,979

112/94131.155]

CUMULATE
I EE R EERR]
$29,71
60,629
106,971
144,765
182,01y
218,740
254,937
290,616
125, 785
360,452
394,623
428,309
161,506
494,233
526,492
558,230
589,613
620,529
650,982
661,002
710.551
735,758
768,508
796,847
824,781
852,316
879,457
906,210
932,580
958, 574
982,196
5987, 979

003523

003523
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PRESENT VALUE OF MET RVL LOSS OF WILLiAM [UPPER)

YERR
LE R B
2005
2006
2007
2008
2009
2010
2011
2012
2012
2014
2015
2016
2017
itle
2013
2020
202)
2022
2023
2024
2025
2026
2027
2028
2025
203D
2031
20332
2033
2034
2035
2038
2017
2038
zZ019
2040
2041
2042

SIMAG

AGE
ria
42
42
44
45
16
41
448
49
50
51
52
53
54
55
56
57
S8
&9
&0
61
62
&1
64
65
&6
67
68
69
0
71
12
T3
74
75
6
77
78
15

Table 12A

2005 - 2042

RVL
I EREREREY R
524,412
15,142
36,574
16,607
37,8603
g, 731
19,568
18,598
38,342
37,791
17,254
16,72)
36,187
35,679
35,1869
34,667
33,11
33,682
33,201
3z,72%
22,259
31,758
11,343
0,895
30,954
30,019
28,583
29,167
28,750
28,335
27,934
37,535
27,141
26,753
26,370
25,994
25,622
3,783

$1, 206,883

SMITH ECOROMICS GROUP, LTD.

CUMULATE
[ E2 R N NFANYY
524,412
59,5563
96,127
132,734
170,337
209,068
248,636
287,534
325,876
363,870
40QG, 924
437,645
473,842
509,521}
544,690
579,357
61),528
647,210
680,411
713,138
74%,397
7T, 185
808,538
839,434
469, 888
899, 907
929,496
958,663
987,413
1,015,752
1,043,686
1,071,221
1,058, 362
1,125,115
1,151,485
1,177,479
1,203,101
$1,206, 884

311/943.1551

003524
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Table 13n

LOSS OF PAST RELATIQNSHIP TO CHERYL

YEAR
TY)
2005
2006
2007
2008
2009
2010
2011

AGE
i
kL
40
41
42
43
14
415

2605 - 2011

RELATIONSHIP
I F AR NN EERER]
$12,206
17,570
18,287
18,304
. 18,802
19,366

4,318

CHERYL EIMAQ $109,45)

B8MITH ECONOMICS GROUFP, LTD. 3131/943.1551

CUMULATE
L EAEE R R Y
512, 206
29, 776
48, 063
65,367
85,169
104, 538
$109, 453

003525

‘003525
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Table l4A

FRESENT VALUE OF FUTURE RELATIONSHIP TO CHERYL

2011 - 2048

D1SCOUNT FRESENT

YEAR  AGE  RELATIONSHIP FACTOR VALUE

(L E RN LE X1 LA R E R E E R R EE dAhkhrhad R IR R EE ERE]
2D11 5% 535,029 0.569%3 514,066
2012 Y 19,947 0.97506 19,450
2011 47 19,947 0.96112 19,17}
2019 18 19,947 0.94735 18,897
201% 19 19,947 €.933849 ile,627
2016 50 19,947 0.92049 14,361
2017 5l 19,947 0.90734 18,069%
2018 52 19, 847 0.89437 17,84b
2019 51 19,937 0.8815% 17,585
202g0 59 . 15,947 D.BESSY 17,324
2021 55 19,947 0.85657 17,086
2022 LY 19,947 0.84432 16,842
2023 57 19,947 0.B122% 16,601
2024 58 19,947 0.82036 16,364
2028 59 19, 947 G.B60BE3 16,130
2026 60 19,947 0.73708 15,899
2027 61 19,947 0.78560 15,672
2028 62 19,947 0.7744¢6 15,448
2029 63 19,947 0.76339 15,227
2030 64 19,947 0.75248 15,010
2031 65 19,547 0,75272 14,795
2032 66 19,947 0.73112 14,584
2033 87 19,947 0.7206% 14,375
2D34 60 19,947 0.71x037 14,170
2035 69 19,947 0.70022 13,567
2036 30 19,947 0.69021 13,768
2037 71 19,947 0.608034 13,571
2038 72 19, %47 0.67062 13,377
2019 73 19,547 0.66103 13,186
2040 9 19,947 0.6515%9 12,997
2041} 75 19,947 0.64227 12,811
2042 76 19,947 0.63305 12,628
2043 77 19,997 0.62404 12,448
20449 78 19,947 0.61513 12,270
2045 79 19,947 0.60613 12,094
2046 80 19,947 0.59767 11,922
2047 a1 19,947 0.58912 11,751
2048 B2 11,3312 0.%58432 6,610
CHERYL SIMAOQ $571,833

. EMITH ECONGMICS GROUP, LTD. 312/943-1551

CUMULATE
[ EEARXE R
514,066
34,316
53,487
72,384
91,011
109,372
127,472
145,311
162, D96
180,230
197,316
214,158
230,759
247,123
263,253
279,152
294,824
110,212
325,499
340,509
355,304
369,888
384,263
398,433
412,400
426,168
439,113
453,115
466,302
479,299
492,110
504,738
517,186
529,456
541,550
553,872
565,223
3571,833

003526

003526
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Table 15A

FRESENT VALUE OF NET RELATIONSHIF LOS5 TO CHERYL
200% - 2048

YEARR AGE RELATIONSHIP CUMULATE

LR RN TN I E A S E AR SRR K [ EEREERER]
2005 19 $12,206 512, 206
2006 40 17,570 29,778
2007 11 18,287 48,063
2008 a2 18,301 §6, 367
2009 93 18,802 85,169
2000 44 19, 166 104,635
2013 45 15,784 124,319
2012 46 19,450 143,765
2013 47 19,171 157, 940
2014 48 18,697 181,837
2015 49 18,627 200,464
2016 50 18,361 218,825
2017 51 18,099 736,924
201a 52 17,840 254,764
2019 53 17,585 272,349
2020 54 17,334 289,681
2041 55 17,086 106,769
2022 56 16,842 123,611
2023 57 16,601 340,212
2024 58 16,364 156,576
2025 58 16,130 172,706
2026 60 15,899 188,605
2027 61 15,672 404,277
2028 62 15,448 419,725
2029 63 18,227 434,952
2010 64 15,010 449,962
2031 65 13,795 464,757
2032 66 14,584 473,741
2013 67 34,375 993,716
2014 68 14,170 507,886
2015 69 11,967 521, 853
2016 70 13,768 515, 621
2017 7 13,571 549,192
2018 732 13,377 562,569
2019 13 13,186 575,755
2040 74 1z, 997 598,752
2641 75 12,811 501,563
2042 76 12,628 614,191
2043 17 12,448 626,619
2044 78 12,270 638,909
2045 13 12,094 651,001
2046 80 11,922 662,525
2047 81 11,751 €74,676
2048 B2 6,610 $6B1,286

CHERYL SIMAO $691,266

SMITH ECONOMICS GROUP, LTD., 312/943.1551

003527
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Electronically Filed

04/21/2011 07:58:11 AM

SAO )
ROBERT T. EGLET, ESQ. i 4 s

Nevada Bar No. 3402
DAVID T. WALL, ESQ.
Nevada Bar No. 2805
ROBERT M. ADAMS, ESQ.
Nevada Bar No. 6551
MAINOR EGLET

400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101
Ph: (702) 450-5400

Fx: (702) 450-5451
dwall@mainoriawyers.com
Attorney for Plaintiffs

CLERK OF THE COURT

MATTHEW E. AARON, ESQ.
Nevada Bar No. 4900

AARON & PATERNOSTER, LTD.
2300 West Sahara Avenue, Ste.650
Las Vegas, Nevada 89102

Ph.: (702) 384-4111

Fx.. {702) 384-3222

Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA
WILLIAM  JAY SIMAOQ, individually and § CASENO.: AS35455
CHERYL ANN SIMAO, individually, and as { DEPT. NO.: X
husband and wife,
Plaintiffs,
V.
JENNY RISH; JAMES RISH; LINDA RISH;
DOES 1 through V; and ROE CORPORATIONS 1

through V, inclusive,

Defendants.

STIPULATION AND ORDER TO MODIFY BRIEFING SCHEDULE

THE PARTIES STIPULATE to extend the due date for their brief regarding
/11
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MAINOR EGLET

DATED this “ day of April, 2011

MAINOR EGLET

%
i~

attorneys’ fees from April 20, 2011 to April 22, 2011.

DATED this day of April, 2011.

LEWIS AND ROCA LLP

S Akt QOasa

M. ADAMS, ESQ.
ada Bar No. 6551
400 South Fourth Street, Suite 600

Las Vegas, Nevada 89101
Attorneys for Plaintiffs

IT IS SO ORDERED:

DANIEL F. POLSENBERG, ESQ.
Nevada Bar No. 2375

JOEL D. HENRIOD, ESQ.

Nevada Bar No. 8492

3993 Howard Hughes Pkwy., Ste. 600
Las Vegas, NV 89169

-and-

STEPHEN H. ROGERS, ESQ.
Nevada Bar No. 5755

CHARLES A. MICHALEK, ESQ.
Nevada Bar No. 5721

ROGERS, MASTRANGELO,
CARVALHO & MITCHELL

300 S. Fourth St., Ste. 710

Las Vegas, NV 89191

Attorneys for Defendant

DATED: /() Pr?)r 201
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attorneys® fees from April 2¢, 2011 to April 22, 2011,

DATED this_{1 _day of April, 2011 DATED this /?ﬁ"dayoprt'il. 2011,

MAINOR EGLET LEWIS AND ROCA LLP
(0%
R~ /
M. ADAMS, ESQ. IEL F. POLSENBERG, ESQ.

da Bar No. 6551
00 South Fourth Street, Suite 600
Las Vegas, Nevada 89101
Attomneys for Plaintiffs

Nevada Bar No. 2376

JOEL D, HENRIQD, ESQ.

Nevada Bar No. 8492

3993 Howard Hughes Pkwy., Ste, 600
Las Vegas, NV 80169

~and-

STEPHEN H. ROGERS, ESQ.
MNevada Bar No. 5755

CHARLES A, MICHALEK, ESQ.
Nevada Bar No, 5721

ROGERS, MASTRANGELO,

CARVAILHO & MITCHELL
300 5. Fourth St., Ste. 710
Las Vegas, NV 89191
Attomeys for Defendant
IT IS SO ORDERED:
BY
DISTRICT JUDGE
DATED:
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Electronically Filed
04/22/2011 02:25:38 PM

Orps |
DANIEL F. POLSENBERG % 2 H““"“"

1
Nevada Bar No. 2376 '
2 || oA R CLERK OF THE COURT
3 || Nevada Bar No. 8492
LEWIS AND ROCA, LLP .
413993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169
5 |[(702) 949-8200
6 || STEPHEN H. ROGERS
Nevada Bar No. 5755
7 || ROGERS, MASTRANGELO, CARVALHO & MITCHELL
300 South Fourth Street, Suite 710
g |[L:as Vegas Nevada 89101
(702) 383-3400
9 Attorneys for Defendant Jenny Rish
10
11 DisTRICT COURT
12 CLARK COUNTY, NEVADA
13 || WILLIAM JAY SIMAO, individually and Case No. A539455
CHERYL ANN SIMAO, indjvidually, and
14 || a8 husband and wife, Dept. No. X
15 Plaintiffs, .
16 V.
17 || JENNY RiSH; JAMES RisH; LINDA RISH;
DOES 1 throu(%h V; and ROE
18 || CORPORATIONS 1 through V,
inclusive,
19 Defendants.
20
21 DEFENDANT’S RESPONSE IN OPPOSITION
TO PLAINTIFF’S REQUEST FOR ATTORNEY FEES
22 During the prove up hearing, on April 1, 2011, plaintiffs requested an award of
23 attorney fees, based only on the argument that there is a “long line of precedent
24 establishing that attorney fees and cost can be awarded for a default judgment[.]” (See
25 excerpt of plaintiff’s PowerPoint presentation, attached as Exhibit “A.”) Plaintiff
26

cited 12 cases that purportedly supported that argument. (/d.) But, the proposition is

LEKIS 27 false; a default judgment, of itself, does not justify an award of fees. All of the cases
ROCA 28

—_— L —a—

LAWYERS

993 Howard Huphes Parkway . ]
Suite 6500 . : . ]_ :
Lus Vegas, Neveda 39169
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cited by plaintiffs, moreover, deal with an award of fees based upon “statute, rule, or
contract”—not on the mere fact that a default judgment was entered.

At this point, no basis exists for an award of attorney fees. While it is true that
plaintiff served an offer of judgment in this case—so, too, did the defendant—the
court has not yet entered any award in excess of any offer. Nor has plaintiff made
even a prima facie showing pursuant to the factors in Beattie v. Thomas, 99 Nev. 579,
668 P.2d 268 (1983), that an award of fees would be appropriate. Thus, on the current

district court record, any award of fees based on Rule 68 would be premature and

WO S 3 N L B W) e

erroneous.

(Note: If plaintiffs disclosed any offer of judgment in their moving papers,

[
<

before this court enters judgment, such premature disclosure is improper, batring a
recovery. See NRS 48.105 (1)(b); Morrison v. Beach City, LLC, 116 Nev. 34, 991
P.2d 982 (2000).)

O —y
LS S I

L

_ﬂ
I

FEES MUST BE AUTHORIZED BY A STATUTE, RULE OR AGREEMENT

="
wn

Under Nevada law, a district court cannot award attorney’s fees unless

ok
=)}

authorized by statute, rule, or agreement between the parties. See NRS § 18.010; see
also Albios v. Horizon Communities, Inc., 122 Nev. 409, 132 P.3d 1022, 1028 (2006);
State, Dep't of Human Resources v. Fowler, 109 Nev. 782, 784, 858 P.2d 375, 376
(1993); Woods v. Label Inv. Corp., 107 Nev. 419, 812 P.2d 1293 (1991). Within this
stated criteria, the decision to award attorney’s fees is left within the sound discretion

of the district court. Bergmann v. Boyce, 109 Nev. 670, 856 P.2d 560 (1993).

[ T N T N T i
[ I I o e -

However, a district court may abuse its discretion when it disregards guiding legal
principles. Franklin v. Bartsas Realty Inc., 95 Nev. 559, 562-73, 598 P.2d 1147, 1149

(1979). District courts do not have the inherent power to impose attorney’s fees

SO T oS T
LU TR N VL

without statutory authorization. See Sun Realty v. Dist. Ct., 91 Nev. 774, 542 P.2d
1072 (1975).

N
-~

28
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In this case, Plaintiffs are not entitled to attorney’s fees because none of the
above avenues for obtaining fees apply. Plaintiffs’ assertion that a long line of
precedent establishes that attorney’s fees and costs can be awarded for default
judgments ignores the fact that the awards in the cases they cited are all based on
either “stafute, rule, or contract”—rof on the mere fact that a default judgment was
entered. As discussed below, all of the cases cited by Plaintiffs in their presentation to
this Court (see Exhibit “A”) are distinguishable from the current matier. Plaintiffs are
not entitled to an attorney’s fee award merely based on entry of a default judgment.
On the contrary, the Court can award fees only if specifically authorized by statute,
rule or contract—none of which apply here.

IL
THERE IS NO BASIS IN THIS CASE FOR AN AWARD OF FEES

A. Plaintiffs are Not Entitled to Fees
Pursuant to an Agreement Between the Parties

Pursuant to NRS § 18.010(1) and (4), attorney’s fees are recoverable only

where an express or implied agreement between the parties provides for such
recovery. See also Singer v. Chase Manhattan Bank, 111 Nev. 289, 890 P.2d 1303
(1995). This personal injury action does not involve any agreement between the
parties entitling Plaintiffs to attorney’s fees.

Ignoring this obvious distinction, Plaintiffs cited in their presentation to the
Court Tri-Pacific Commer. Brokerage, Inc. v. Boreta, 113 Nev. 203, 931 P.2d 726
(1997). In Boreta, the district court awarded attorney’s fees pursuant to a contractual
provision in the promissory note sued upon. Ultimately, the court of appeals reversed
the judgment, including the fee award, after finding the guaranty unenforceable
pursuant to the statute of frauds. Id. at 206, 931 P.2d at 729. Contrary to Plaintiffs’
assertion, Boreta does not stand for the proposition that a default judgment in and of

itself can be a basis for an award of attorney’s fees.

003539
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Similarly, the award of fees in Foster v. Dingwall, 126 Nev, __, 227 P.3d 1042
(2010), was justified not by the default judgment, but by the underlying contract.

B. Plaintiffs Are Not Entitled to Fees
Pursuant to a Statute or Rule

1.  NRS 18.010(2)(a) Does Not Apply

NRS § 18.010(2)(a) permits a prevailing party who obtained a monetary
judgment of less than $20,000 to seek attorney’s fees. See Thomas v. City of N. Las
Vegas, 122 Nev. 82,93-94, 127 P.3d 1057, 1065 (1996) (holding that attorney’s fees
cannot be awarded pursuant to NRS § 18.010(2)(a) where no monetary judgment was
obtained). The monetary limit applies to the total judgment, not to separate claims.
See Peterson v. Freeman, 86 Nev. 850, 855-56, 477 P.2d 876 (1970).

Plaintiffs do not fall within NRS § 18.010(2)(a), as they are seeking a default
judgment well in excess of $20,000. As such, this provision is inapplicable and the
cases cited by Plaintiffs awarding attorney’s fees in the default judgment context
pursuant to this statute are equally inapposite. See Yochum v. Davis, 98 Nev. 484, 633
P.2d 1215 (1982) (while district court awarded attorney’s fees to plaintiff upon entry
of default judgment, the award was authorized by NRS § 18.010(2)(a) because the
plaintiff obtained less than $20,000); Harris v. Shell Dev. Corp., 95 Nev. 348, 594
P.2d 731 (1979) (attorney’s fees were awarded but they were authorized under NRS §
18.010(2)(a) because plaintiff’s recovery was under $20,000); Brurno v. Schroch, 94
Nev. 712, 582 P.2d 796 (1978) (default judgment entered by the district court was
reversed on appeal and was for a figure of less than $20,000); Bromberg v. Anthis, 75
Nev. 120, 335 P.2d 777 (1959) (awarding attorney’s fees to plaintiff where judgment
was for less than $20,000); Lentz v. Boles, 84 Nev. 197, 438 P.2d 254 (1968) (district
court originally granted a default judgment and awarded attorney’s fees where
judgment was for less than $20,000 and thus valid pursuant to NRS § 18.010(2)(a));
Durango Fire Protection v. Troncoso, 120 Nev. 658, 98 P.3d 691 (2004) (judgment
was for less than $20,000).

003540
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Again, contrary to Plaintiffs’ assertion, these cases do not stand for the
proposition that a default judgment in and of itself can be a basis for an award of
attorney’s fees.

2. NRSS 18.010(2)(b) Would Not Justify an Award of Fees

Under N.R.S. § 18.010(2)(b), a district court can award attorney’s fees if a
claim or defense was “brought without reasonable grounds to harass the prevailing
party. ” See Rodriguez v. Primadonna Co., 125 Nev. __, 216 P.3d 793, 800 (2009);
United Ins. Co. of Am. v. Chapman Indus., 120 Nev. 745, 748, 100 P.3d 664 (2004).

O 00 1 O bt R W e

Although a district court has discretion to award attorney fees under NRS §
18.010(2)(b), there must be evidence in the record supporting the district court’s

[
=

finding that the claim or defense was unreasonable or brought to harass. Semenza v.
Caughlin Crafted Homes, 111 Nev. 1089, 1095, 901 P.2d 684, 687 (1995).

Even assuming the Court had a justifiable reason for its default order—which
defendant contends it did not—the plain language of NRS § 18.010(2)(b) and Nevada

e e )
S S o I

case law interpreting it do not permit an award of attorney’s fees based on an

—
N

allegation or finding that a party acted maliciously or engaged in unacceptable tactics
in the case. See Frantz v. Johnson, 116 Nev. 455, 472, 999 P.2d 351, 361-62 (2000)
(award of fees under NRS § 18.010(2)(b) is not permitted “for acting maliciously or

— e,
oo ~J Oh

engaging in unacceptable discovery tactics™); see also Chowdhry v. NLVH, Inc., 109
Nev. 478, 851 P.2d 459 (1993); Semenza, 111 Nev. at 1096, 901 P.2d at 688. In other

N
o o

words, the fact that the Court entered defanlt against Defendants based on its findings

b
—

regarding tactics employed at trial does not authorize an award of fees under NRS §
18.010(2)(b).
Rather, NRS § 18.010(2)(b) allows an award of attorney’s fees to the prevailing

NN
WM

party only when a party has alleged a groundless claim or defense that is not

[y
wn

supported by any credible evidence. See Allianz Ins. Co. v. Gagnon, 109 Nev. 990,
996, 860 P.2d 720, 724 (1993) (emphasis added). Here, there are no bases to support

[N ¥
~

o8 ||a finding that the defense was frivolous or groundless. If there were, plaintiff would

%93 Howsed Hughes Parkway -
Suite 600 - 5
Lus Vegas, Nevads 39169
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have succeeded on a motion for summary judgment. No award of fees can be made
under NRS § 18.010(2)(b).

3. Plaint;"/_’fs Cannot Recover Fees Pursuant to a Personal-Injury,
Fee-Shifting Statute or any Other Fee-Shifting Statute

There are no fee-shifting statutes in Nevada authorizing awards of attorney’s
fees in personal injury actions. Plaintiffs’ citation to Eversole v. Sunrise Villas
Homeowners, 112 Nev. 1255, 925 P.2d 505 (1996), Kahn v. Orme, 108 Nev, 510, 835
P.2d 790 (1992), and Young v. Johnn Ribeiro Bldg., 106 Nev, 88, 787 P.2d 777
(1990), are all inapposite.

W 0 ~ & i W)

In Eversole the district court awarded attorney’s fees pursuant to NRS §

—
<~

116.4117, the Common-Interest Ownership Uniform Act. Eversole, 112 Nev. at 1258.

—
Ja—

Under that statute, the court was authorized to award the prevailing party attorney’s

(S
[\

fees in actions involving community associations. That statute is clearly not

[
Lo

applicable to this personal injury action.

Pﬂ
N

The court in Kahn, after entering default judgment, awarded the plaintiff his

ok
Lh

attorney’s fees incurred in defending against a separate criminal complaint as a

—
=)

component of damages pursuant to his malicious prosecution claim. The court in

[a—
-~

Kahn did not award the plaintiff the attorney’s fees he incurred in litigating the

—
o

malicious prosecution action itself. As such, Kahn has no applicability to this case.

[
o

Lastly, Plaintiffs’ reliance on Young for the proposition that attorney’s fees are

b
<

recoverable in default judgment cases is equally misplaced.- In Young the only

o
—

attorney’s fees awarded were those incurred by the defendant in filing its discovery

2
(S~ ]

sanctions motion pursuant to NRCP 37(b)(2). Although, the court sanctioned the

[
[PA]

plaintiff for willfully fabricating evidence by dismissing the complaint with prejudice

b
N

and adopting the final accounting as a form of default judgment, the court did not

o
Lh

award the defendant all of its attorney’s fees. Instead, as punishment for the discovery

[
o

abuses the court awarded defendant its attorney’s fees for filing the motion. As such,

[Rn]
|

28
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Young does not stand for the proposition that attorney’s fees for an entire case are

recoverable when a default judgment is obtained.
C. Plaintiffs Are Not Entitled to Fees Under Rule 68 or NRS 17.115

The Court lacks grounds to award fees under Rule 68 or NRS 17.115. While it

is true that plaintiff served an offer of judgment in this case, the current record cannot
support an award of fees. First, it would be premature, as the Court has not yet
entered any award in excess of plaintiff’s offer of judgment. Secondly, and more

importantly, plaintiffs have not demonstrated even a prima facie justification for fees

Ww 0 <3 O W =

pursuant to the Beattie v. Thomas factors.

Furthermore, if fees are awarded, they are strictly limited to those fees actually

[a—
o

incurred from the time of service of the offer of judgment forward, NRCP 68(f)}(2);
NRS § 17.115(4)(d)(3).

1. An Award Based on NRCP 68 and NRS § 17.115
Would Be Premature

P S S —
B R e

The Court has yet to enter a judgment on the default. For purposes of the

—
n

statute and rule governing offers of judgment, permitting fee-shifting penalties to be

fam—
(=)

assessed against an offeree who “rejects an offer and fails to obtain a more favorable

—
~1

judgment,” the word “judgment” connotes a final judgment. In re Estate and Living
Trust of Miller, 125 Nev. 42, 216 P.3d 239, 125 Nev. 42 (2009}. In this matter, there
has yet to be a “final judgment” entered by the court. Thus, an award of fees under
NRCP 68 and NRS § 17.115 would be premature.

2. Plaintiffs Have Not Made the Requisite
Showing Under Beattie v. Thomas

(S S R L R T
(% T o B B o

Plaintiffs would not be entitled to an award of fees even if this Court’s

[N
w

judgment exceeds plaintiffs’ offer of judgment. NRCP 68 and NRS 17.115 provide

()
=

that when a party wins a more favorable judgment than offered, the offeror may

b
Lh

recover fees incurred from the date of the offer. However, an award of fees is not

[ye]
[=2¥

automatic. It may follow only from a sound and thorough exercise of the Court’s

28 || discretion. Chavez v. Sievers, 118 Nev. 288, 296, 43 P.3d 1022, 1027 (2002). And,

b2
ot |

943 Howned Flughes Parkway . .
. Suite 600 . ' 7
Lar Vegas, Nevada 83169
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“the failure to exercise discretion when required is [itself] an abuse of discretion.”
Rex A. Jemison, A Practical Guide to Judicial Discretion, NEVADA CIVIL PRACTICE
MANUAL § 29.05 (5th ed. 2010), citing Massey v. Sunrise Hosp., 102 Nev, 367, 724
P.2d 208 (1986). | |

Before this Court could award fees based on an offer of judgment, full and
transparent briefing would be required to enable this Court to fulfill its duty to
“carefully weigh” at least the following factors:

(1) Whether the plaintiff's claim was brought in good faith:

(2) Whether the offer of judgment was reasonable and in good
faith in both its timing and amount;

(3)  Whether the decision to reject the offer and proceed to trial
was grossly unreasonable or in bad faith; and

(4) Whether the fees sought by the offeror are reasonable and
justified in amount.

Yamaha Motor Co., U.S.A. v. Arnoult, 114 Nev. 233, 252,955 P.2d 661, 673 (1998)
(citing Beattie v. Thomas, 99 Nev, 579, 588-89, 668 P.2d 268, 274 (1983)); see also
Wynn v. Smith, 117 Nev. 6, 13-14, 16 P.3d 424, 428-29 (2001). Plaintiff has made no
showing to demonstrate that an award of fees is appropriate under Rule 68.

(If plaintiff endeavors to address these issues for the first time in the brief that
will be filed simultaneously with this paper, defendant will have a right to respond.
While plaintiffs may continue to insist that defendant has no right to file opposition
papers based on this court’s default order, this notion is not supported by law,
Importantly, parties have an ongoing duty to alert the district court to errors they
foresee as being possible grounds for reversal. C.f., Landmark Hotel & Casino, Inc. v.
Moore, 104 Nev. 297, 299-300, 757 P.2d 361, 362-63 (1988).)

3. A Contingency Fee is Not Appropriate
in the O er-o_';;’-Judgment Cgrlt,te:g

Even if the Court were to find at some later time than an award of fees is
appropriate under NRCP 68 and NRS 117.115, the award cannot be in the amount of

their contingency fee.

003544
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Fees are awarded differently under Rule 68 than pursuant to & fee-shifting
statute or contract provision. It is true that this Court has discretion in the manner of
calculating fees pursuant to a fee-shifting statute. See, e.g., Shuette v. Beazer Homes
Holdings Corp., 121 Nev. 837, 124 P.3d 530 (2005) (fees awarded under Chapter 40).
However, under fee-shifting statutes, plaintiff’s fees from the entire action are
imposed. Rule 68 and NRS 17.115, on the other hand, authorize fees only for part of
the litigation, after the offer of judgment is rejected. See NRCP 68(f)(2) (fees are
limited to those fees actually incurred from the time of service of the offer of
judgment forward); NRS § 17.115(4)(d)(3) (same); see also Nurenberger Hercules-
Werke GMBH v. Virostek, 107 Nev. 873, 884, 822 P.2d 1100, 1107 (1992); Paricaro
v. Robertson, 113 Nev. 667, 941 P.2d 485 (1997) (stating that an award of attorney’s
fees under NRS 17.115 is restricted to fees accrued after the offer of judgment). Thus,

O 00 = N th D W D —

—
B = D

awarding a contingency fee in the offer-of-judgment context is inappropriate because

Ju—
(7% )

it disregards the limited nature of the fees that are awardable. In the offer-of-

—
N

judgment context, courts use the lodestar approach (multiplying the actual hours spent

f—
Ch

by a reasonable market rate) because it provides the court with the control necessary

o
=)

to enforce that temporal line,

— .
[~ J BN |

CONCLUSION

ot
\o

Plaintiffs’ contention that there is a long line of precedent establishing that

[
o

attorney fees and costs can be awarded for a default judgment is misleading. Plaintiffs

[
—

are not entitled to an award of attorney’s fees merely because they obtained a default

b2
]

judgment, They are entitled to attorney’s fees only if a “statute, rule, or contract”

[
(V]

authorizes the award. In this matter, no such grounds exist authorizing an attorney’s

)
=

fee award. While an award of fees may eventually be authorized under NRCP 68 and

o]
Lh

NRS § 117.115, such an award would be premature at this time because no final

[ g
(=

judgment has been entered. In addition, any fee award under Rule 68 and NRS §

]
i |

g {1117.115 must be limited to those fees actually incurred from the time of service of the
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
WILLIAM JAY SIMAQO, individually and | CASE NO.: A539455
CHERYL ANKN SIMAOQO, individually, and as | DEPT.NO.. X

husband and wile,
Plaintiffs,
V.
JENNY RISH; JAMES RISH; LINDA RISH;

DOES 1 through V; and ROE CORPORATIONS 1
through V, inclusive,

Defendants.

PLAINTIFFS' FOURTH
SUPPLEMENT TO THEIR
CONFIDENTIAL TRIAL BRIEF

This Trial Bref is served pursuant to Eighth Judicial District Court Rule 7.27 which

specifically states:
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EXAMINATION OF DR. WANG
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Unless otherwise ordered by the court, an attorney may elect to
submit to the court in any civil case, a trial memorandum of points
and authorities prior to the commencement of trial by delivering
one unfiled copy to the court, without serving opposing counsel or
filing the same, provided that the original trial memorandum of
points and authorities must be filed and a copy must be served
upon opposing counsel at or before the close of trial.

1.

INTRODUCTION

The defense has name Jeffrey Wang, M.D. as a medical expert in this case. Apparently,
Dr. Wang has some scheduling difficulties and as sach requested to testify at trial on Tuesday,
March 29, 2011. The Plaintiffs are siill in their case in chief. However, to accommodate the
witness, the Plaintiffs agreed to allow Dr. Wang to testify on the date requested.

Plaintiffs intend to cross examine Dr. Wang on several issues, including the issue of]
adjacent segmental breakdown, ' Moreover. Plaintiffs indent on eliciting testimony from Dr.
Wang on cross examination, regarding the costs associated with a future surgery to repair the
adjacent segments. Plaintiffs anticipate that Dr. Wang will be able to complete his direct and
cross examination on March 29, 2011.

1L

ARGUMENT

1. Plaintiffs Intend on Fully Cross Examining Dr. Wang, Including Cross Examination
Regarding Adjacent Segmental Breakdown,

The defense has name Jeffrey Wang, M.D. as a medical expert in this case. Dr. Wang isa

Board Certified Spine Surgeon. In this case, Dr. Wang has performed an examination of

" As this Court may be aware, adjacent segmental breakdown is a condition that occurs over time
to people who have had fusion surgeries to their spine. Specifically, adjacent segmental
breakdown refers to wear and tear on the spinal segment either below or above the fusion site.
When the spine is fused at one or (wo levels, pressure is placed on the adjacent levels above and
below the fusion, which causes those adjacent levels 1o wear out over time. Hence, the term
“breakdown.”

.2
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Plaintiff, reviewed all of Plaintiff’s medical records, read all of the depositions and has authored
three (3) expert reports.

Dr. Wang has been retained as a defense experi several times regarding personal injury
cases that occurred in Nevada. Moreover, Dr. Wang has testified in numerous depositions as a
retained expert, in Nevada personal injury cases. In several depositions, Dr. Wang is asked and
rende;s opinions regarding adjacent segment breakdown. As a Board Certified Spine Surgeon,
Dr. Wang is readily familiar with the percentage of breakdown that the adjacent (fusion)
segments breakdown over time. Moreover, he is very familiar with the type of spine surgery
required to repair the adjacent segments, as well as the cost thereof. Plaintiffs will elicit this
testimony from Dr. Wang on cross examination on March 29, 2011, when testifying out of order,
during Plaintiffs case and chief due to an accommodation made by Plaintiffs.

2. Plaintiff’s Future Medical Needs and Costs Pertaining t¢ “Adjacent Segmentall
Breakdown” Can Be Established Through Defense Expert, Dr, Wang,

It is anticipated that the defense will object to Dr. Wang being cross examined with
regard 1o adjacent segmental breakdown, and the future surgical costs to repair this condition.
Specifically, the defense may argue that their expert cannot be used to establish an element of|
William Simao’s damages. However, this would be an incorrect statement of the law.

Plaintiffs are not precluded from introducing evidence at trial through cross-examination
of an opposing party’s witnesses. Ninth Circuit case law explicitly holds that a plaimiff need not
establish the requisite foundation for elements of his claims through his own experts; “the
requisile foundation can be established by the defendant's expert testimony.” Barcai v.
Berwee, 98 Haw. 470,485 (Haw. 2002).

The Barcai case addressed the issue of expert testimony with regard 1o informed consent,
holding that expert testimony is required to establish the risks, the probabilities of success, the

frequencies of the occurrence of the risks, and any altematives available for a particular

-3
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procedure. /d. Importantly, the Barcai Court specifically stated that although evidence of this

nature musi come through expert witness testimony, it is not required that it come through

plaintiff’s expert, rather it can also come through defendant’s expert witness as well. /4.

Barcai relied upon the case of Carr v. Strode, 79 Haw, 475, 487 (Haw. 1995), in which
the Supreme Court of Hawaii overturned a district court’s granting of a motion JNOV which was
granted based upon the plaintiff’s failure to meet his evidentiary burden through his own medical

expert. The Supreme Court of Hawaii held that plaintiff did in fact meet his burden through

defendant’s medical expert. The Court held as follows:

Defendants argue that, because plaintiffs failed to establish their claim
based on lack of informed consent through expert medical testimony, the
trial court properly granted their motion for a JNOV. Plaintiffs retort by
asserting that they met their evidentiary burden as to the standard of
disclosure through Dr. Strode's testimony. We agree with plaintiffs, but for
different reasons.

As previously discussed, a plaintiff is not required to prove_the
standard of disclosure required for informed consent with _medical

expert evidence, but is required 1o prove by expert medical evidence

the materialify of the risk of harm to which the plaintiff was subjected.

It is_clear that a defendant-physician's testimony may satisfy this
burden. See Nishi, 52 Haw. at 196-97, 473 P.2d at 121 (defendant-

doctor's testimony sufficient to meet expert medica) evidence burden

required to prove 2n informed consent claim).

Based on_Dr. Strode's testimony, we hold that plaintiffs met their
burden of establishing the materiality of the risk of the vascetomy
failing through the defendant-physician's expert medical testimony.

Id [Emphasis Added].

Although the cases referred to above address the issue of “informed consent” the same
reasoning applies to the issue presently before this Court, ie. that defendant’s experts can

establish the requisite foundation for plaintiff's claims. This is consistent with Nevada law, as
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evidenced by Nevada Pattern Jury Instruction 2.01, which reads:?

“In determining whether any proposition has been proved, you should
consider all of the evidence bearing on the question without regard to which

party produced it.”

In the case at hand, Plaintiff, through Defendant’s medical expert Dr. Wang, will be able tg
establish unequivocally that William Simao will require future cervical spine surgery because of
adjacent segmental breakdown and the reasonable costs of the surgery. Whether this evidence
comes through William’s own medical experts or the Defendant’s is of no consequence to thig

litigation. As such, any objection by Defendant on this issue is unfounded and should be

disregarded.

RESPECTFULLY SUBMITTED, this 28™ day of March, 2011

ROB T. xafef-mo
Neyada Bar No. 3402

AVID T. WALL, ESQ.
Nevada Bar No, 28035
ROBERT M. ADAMS, ESQ.
Nevada Bar No. 6551
MAINOR EGLET

400 South Fourth Street, Suite 600

Las Vegas, Nevada 89101
Attorneys for Plaintiff

2 Exhibit 1, Nevada Pattern Jury Instruction 2.01

3 See Barcai and Carr, See also, Nevada Pattern Jury Instruction 2.01.

-5-
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INSTRUCTION NO.
In determining whether any proposition has been proved, you should
consider all of the evidence bearing on the question without regard to which

party produced it.

Nevada Pattern Civil Jury Instructions, Civil 2.01
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ROBERT T. EGLET, ESQ.
Nevada Bar No. 3402

DAVID T. WALL, ESQ.
Nevada Bar No. 2805
ROBERT M. ADAMS, ESQ.
MNevada Bar No. 6551
MAINOR EGLET

400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101

Ph: (702) 450-5400

Fx: (702) 450-5451
dwall@mainorlawyers.com

MATTHEW E. AARON, ESQ).
Nevada Bar No., 4900

AARON & PATERNOSTER, LTD.
2300 West Sahara Avenue, Ste.650
Las Vegas, Nevada 89102

Ph.: (702) 3844111

Fx.: (702) 384-8222

Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

WILLJAM JAY SIMAO, individually and
CHERYL ANN SIMAQ, individually, and as
husband and wife,

Plaintiffs,
V.
JENNY RISH; JAMES RISH; LINDA RISH;

DOES 1 through V; and ROE CORPORATIONS
I through V, inclusive,

Defendants.
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PLAINTIFES’ FIFTH SUPPLEMENT TO THEIR CONFIDENTIAL TRIAL BRIEF TO

PERMIT STAN SMITH, Ph.D., TO TESTIFY REGARDING, EVIDENCE MADE
KNOWN TO HIM DURING TRIAL

This Trial Brief is served pursuant to Eighth Judicial District Court Rule 7.27 which

specifically states:

Unless otherwise ordered by the court, an attorney may elect to

submit to the court in any civil case, a trial memorandum of points

and authorities prior 1o the commencement of trial by delivering

one unfiled copy to the court, without serving opposing counsel or

filing the same, provided that the original trial memorandum of

points and authorities must be filed and a copy must be served

upon opposing counsel at or before the close of trial.

L
ARGUMENT
Pursuant to Nevada Statute, an expert can offer opinions based upon evidence presented

at trial, that the expert either perceived or was made aware of. Specifically NRS 50.285,
governing expert opinions, states as follows:

1.  The facts or data in the particular case upon which an expert

bases an opinion or inference may be those perceived by or

made known to the expert at or before the hearing.

2. If of a type reasonably reiiled upon by experts in forming

opinions or inferences upon the subject, the facts or data need not be

admissible in evidence.

Economist, Stan Smith, Ph.D., has been retained as an expert. Dr. Smith is expected to

testify at trial regarding the economic impact the subject accident has had on Plaintiffs’ lives,
including William Simao's loss of household services, the reduction in value of life (Joss of

enjoyment of life or hedonic damages), the cost of future medical care, and Cheryl Simao's loss

of society, relationship and comfort. (See Expert Designation of Stan Smith, Ph.D., attached

. 003417
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hereto as Exhibit “1%). Pursuant to NRS 50.285, as an expert, Dr. Smith can form additiona)

opinions, including refined opinions, based upon evidence made known to him during trial.
Based upon the evidence presented during trial, certain aspects of William's claims for

damages have been modified and/or withdrawn, The trial of this matter commenced on March

14, 2011. Since that time, there have been several medical witnesses who have testified. Some of

these witnesses have lestified regarding William Simao's future care needs. Specifically, Patrick
g g p h

McNulty, M.D., (William's treating Spine Surgeon} testified that William will more likely than
not requirc: (1) a trial spinal cord stimulator; (2) a permanent placement of a spinal cord
stimulator, (3) spinal cord stimulator replacements; (4) leads revisions; (5) two follow-up
physician visits within three months of his spinal cord stimulator placement surpery; and {6) bi-
annual physician visits. (See Trial Transcript of Patrick McNulty, M.D., attached hereto as
Exhibit *4,” 100:15 thru 110:25). Moreover, during trial the Plaintiffs have formally withdrawn
their Life Care Planning Expert, Kathleen Hartman, R.N., including her reports and opinions.
(See Plaintiff’s De-designation of Kathleen Hartman, R.N. as an Expert Witness, attached hereto
as Exhibit “2™). Additionally, William’s loss of eaming capacity was formalty withdrawn at the
EDCR 2.67 Pre-Trial Conference, immediately before trial. (See Transcript of EDCR 2.67
Conference, attached hereto as Exhibit “3,” 27:9-17).

Dr. Smith does not intend to, and will not, offer opinions at trial relating to Ms.
Hartman’s Life Care Plan or William’s loss of earning capacity. As such, thc defense should be
prectuded from questioning Dr. Smith regarding either of these two (2) opinions as they are no
longer relevant to any material mater of this litigation. However, Dr. Smith does intend on
offering opinions at trial telating to Plaintif’s future medical care costs, including opinions that

he has formulated based upon the evidence made known to him during trial. Specifically, a copy
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of the trial transcript containing Dr. McNulty’s irial testimony was provided to Dr. Smith. Based |

upon the evidence presented at trial which was made known to Dr. Smith, he has formed
additional opinions regarding the cost of William’s future medical care. Moreover, although an
expert is not required, Dr. Smith has memorialized his refined opinions in a supplemental repori,

dated March 29, 2011. (See March 29, 2011 Report attached hereto as Exhibit “5”)'. Dr. Smith

- intends to offer these opinions during his trial testimony, which is expected to take place on

Wednesday, March 30, 2011. Pursuant 1o NRS 50.285, there is nothing which would preclude
Dr. Smith from offering his refined opinions, since the foundation for these opinions is based
upon the evidence presented during trial and made known to him. Accordingly, any objection
made by the defense regarding Dr. Smith’s opinions (based upon the evidence elicited at trial)

must be overruled.

RESPECTFULLY SUBMITTED this 29™ day g

DAVID T. WALL, ESQ.
Nevada Bar No. 2805
ROBERT M. ADAMS, ESQ.
Nevada Bar No. 6551

400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101

1 Allhough NRS 50.285 does not require that an experl update his rcport after forming opinions based upon
evidence elicited at trial, in the interest of faimess, Dr. Smith has writien his opinions in a supplemental report,
which has already been served upon Defendant. (See Receipt of Capy for Supplemental Repott , attached hereto as
Exhibit “6™).
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DOE

GLENN A. PATERNOSTER, ESQ.
Nevada Bar No. 5452

JOUNE. PALERMO, ESQ.
Nevada Bar No. 9887

AARON & PATERNOSTER, LTD.
2300 West Sahara Avenue, Suite 650
Las Vegas, Nevada 85102
(702) 3184-4111, telephone
{702) 387-9739, facsimile
Attomeys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAO, individually and
CHERYL ANN SIMAO, individually, and as
husband and wife,

Plaintiffs,

JENNY RISH; JAMES RISH; LINDA RISH;

DOES 1 through V; and ROE CORPORATIONS 1

through V, inclusive.

Defendants.
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PLAINTIFFS’ DESIGNATION OF EXPERT WITNESSES AND REPORTS
Plaintiffs, WILLIAM ]AY SIMAO and CHERYL ANN SIMAO, by and through their

attorneys, AARON & PATERNOSTER, LTD., hereby submit their designation of expert witnesses and
reports pursuant to NRCP 26(b)(5) es follows:

1. Stan Smith
Switis Economics GRoue, LTD.
1165 N. Clack Street, Suite 600
Chicago, Iinois 60610
(312) 943-1551
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DOE

GLENN A. PATERNOSTER. ESQ.
Nevada Bar No. 5452

JoHn E. PALERMO, ESQ.
Nevada Bar No. 9887

AARON & PATERNQSTER. LTD.
2300 West Sahara Avenue, Suite 650
Las Vegas, Nevada 89102
{702) 384-4111, 1elephone
(702) 387-9739, facsimile
Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAQ, individually and ) CASE NQ.: A539455
CHERYL ANN SIMAO, individually, and as DEPT.NO.: X
husband and wife,

PlaintifTs,
VS,

JENNY RISH; JAMES RISH; LINDA RISH;
DOES 1 through V; and ROE CORPORATIONS |
through V, inclusive.

)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)

PLAINTIFFS’ DESIGNATION OF EXPERT WITNESSES AND REPORTS

Plaintiffs. WILLIAM JAY SIMAO and CHERYL ANN SIMAQ, by and through their
attorneys, AARON & PATERNOSTER, LTD., hereby submit their designation of expert witnesses and
reports pursuam to NRCP 26(b)5) as follows:

1. Stan Smith
SMiTH EconoMICs GROUP, LTD.
1165 N. Clark Street, Suite 600
Chicago, lllinois 60610
(312) 943-1551
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Dr. Smilh is an expert in the area of economics and Jinance. Dr. Smith’s qualifications are se
forth in the cumiculum vitae attached hereto.! Dr. Smith’s fee schedule and list of cases testilied during
either trial or deposition are attached hereto.” Dr. Smith is expected to provide expen testimony and
apinions, including but not limited to the economic impact of Plaintiff William Simao’s injuries and
hedonic damages sustained by Plaintiff William Simao. Additionally. he will testify 1o the tindings
contained in his report.”

2. Kathleen Hartmann, RN

10761 Laurelwood Drive
Truckee. CA 96161

Ms. Hartmann is an expent in the area of life care planning, cost projections. medical record
analysis, case management, and nursing. Ms. Harimann's qualifications are set forth in the cumiculum
vitae attached hereto'. Ms. Hartmann’s fee schedule and list of cases testified during either trial or
deposition are aviached hereto®. Ms. Harimann is expecied to provide expert testimony and opinions,
including but not limited to the cost of life care needs of the Plaintiff William Simao. A copy of Ms.

Hartmann's report and opinions is attached hereto®.

I §ee Ex, =1"- Cumriculum Vitee of Stan Smith,

? See Ex. “2"- Fee Schedule of Stan Smith,
See Ex, “3"- List of Cases of Sian Smith.

¥ See Ex. “4™- Report of Stan Smith.
* See Ex. “5"- Curriculum Vitae of Kathieen Harimann.

% gee Ex, “6"- Fee Schedule of Kathleen Hartmann,
See Ex. *7"- List of Cases of Kathlieen Hartmann.

b See Ex. "8~ Repon of Kathieen Hartmann,
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3. Ira Spector, M.S., C.R.C.

3440 E. Russell Road, Suite 208
Las Vegas, NV 89120

Mr. Spector is an expent in the area of vocational rehabilitation. Mr. Spector's qualifications are
set forth in the cumriculum vitae attached herelo’. Mr. Spector’s fee schedule and list of cases testitied
during either trial or deposition are attached herelo®. Mr, Spector is expecled 1o provide expert testimony
and opinions, including but not limiled to the extent of Plaimiff William Simao's vocational injuries, and
the impact of those injuries on the employability of the Plaintiff. Mr. Specior is also expected to testify
with regard to the Plaintifl William Simao's past employment history, his fulure employment prospects
and potential, and Plaintiff's earning capacity. A copy of Mr, Spector’s report and opinions is attached
hereto’.

In addition 10 the retained expert witnesses designated by Plaintiffs, Plaintiffs may call one or
more of William Simao’s treating physicians as non-retained experts 1o testify as to Mr. Simao’s medical
care and treatment following the incident which is the subject of this litigation as well as 10 the necessity
and reasonableness of the treatment William Simao received and as to the reasonableness of the medical

bills. including the causation of William Simao’s incident related injuries.

If any of the witnesses discussed or listed herein above are not available at the time of trial,
Plaintiffs advise all parties that they will seek the introduction of compeient former leshmony'.
including depositions of such witnesses in lieu of live testimony.

Plainti{fs reserve the right 10 add to, amend or delete any of the above, and further reserve the
right to call any witnesses identified and elected under the provisions of NRCP 26(b)(4-5) by any other

party 1o this action whether or not such party remains a party at the time of trial.

? See Ex. "9 Curriculum Vitae of Ira Spector.

¥ See Ex. "10"- Fee Schedule of Ira Spector.
See Ex. "1 I™- List of Cases of ira Spector.

¥ See Ex. “12™- Report of ira Spectar.

-3
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Plaintiffs further reserve the right to add additional experis as such need arises during the

course of discovery and investigation in preparation of this case.

Plaintiffs further reserve the right to name rebutial experts and supplement this expen

designation with a designatjop and report from such rebuttal experts.
DATED this %ﬂf May, 2009,

arlNo.J5452
Attomey for Plaintiffs
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b) and the amendment 1o the EDCR 7.26, ] hereby certily that service of
the foregoing PLAINTIFFS' DESIGNATION OF EXPERT WITNESSES AND REPORT was
made this date by depositing a true and correct copy of same for mailing. in a sealed envelope. posiage

Tully prepaid, first class mail at Las Vegas, Nevada, addressed 1o the following:

Stephen H. Rogers, Esq.

ROGERS, MASTRANGELQ, CARVALHO & MITCHELL
300 S. Fourth Street, Suite 710

Las Vegas, NV 89101

Facsimile: (702) 384-1460

Attorney for Defendant,

JENNY RISH

al his last known mailing address.

-~
DATED this D__ day of May, 2009.

A L. QL 1

An employee{dt AARON & PATERNOSTER, LTD.
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CLERK OF THE COURT

LIST

DAVID T. WALL, ESQ.
Nevada Bar No. 2805
ROBERT M. ADAMS, ESQ.
Nevada Bar No. 6551
MAINOR EGLET

400 South Fourth Street. Suite 600
Las Vegas, Nevada 8510
Ph.: (702) 450-5400
Fx.:(702) 450-5451
dwall@mainorlawyers.com

MATTHEW E. AARON, ESQ.
Nevada Bar No. 4900

AARON & PATERNOSTER, LTD.
2300 Wesi Sahara Avenue, Sie.650
Las Vegas, Nevada 89102

Ph.: (702) 184-4111

Fx.: (702) 384-8222

Attorneys for PlaintifTs

DISTRICT COURT
CLARK COUNTY,NEVADA
WILLIAM JAY SIMAO. individually and | CASE NO.: A539455
CHERYL ANN SIMAOQ, individually, and as | DEPT.NO.: X
husband and wile,
Plaintiffs,

V.

JENNY RISH
Defendant.

PLAINTIFFS® DE-DESIGNATION OF
KATHLEEN HARTMAN, R.N. AS AN EXPERT WITNESS

Plaintiffs, WILLIAM JAY SIMAO and CHERYL SIMAO. by and through their attorneys,
DAVIDT. WALL, ESQ., and ROBERT M. ADAMS, ESQ., of the law firm of MAINOR EGLET.

hereby de-designate the following expert witness:
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I. Kathieen Hartmann, RN
DeVinney & Dinneen
445 Apple St, #108
Reno, NV 89502
(775) B25-5558

Ms. Hanman will no [onger provide expert testimony in this matter.

DATED this 23" day of March, 2011.

evada Bar No. 2805
ROBERT M. ADAMS, ESQ.
Nevada Bar No. 6551

400 South Fourth Street. Suite 608
Las Vegus. NV 8910}

Atorneys for Plaintifts

UUs42Y
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CERTIFICATE OF MAILING AND FACSIMILE

1 hereby certify that 1 am an employee of Mainor Eglet and that | served the foregoing

PLAINTIFFS’ DE-DESIGNATION OF KATHLEEN HARTMANN, R.N. AS AN EXPERT|

 WITNESS via facsimile and by placing a copy thereof, first class mail postage prepaid on the 23"

day of March, 2010 10 the following:

Stephen H. Rogers, Esq.
ROGERS, MASTRANGELD, CARVALHO & MITCHELL
300 South Fourth Street, Suite 710
Las Vegas, Nevada 89101
Atiorneys for Defendant
{702) 384-1460

L

An employee of Mainor Eglet
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LIST

DAVID T. WALL, ESQ.

Nevada Bar No. 2805

ROBERT M. ADAMS, ESQ.
Nevada Bar No. 6551

MAINOR EGLET

400 South Fourth Street, Suite 600
Las Vegns, Nevada 89101

Ph.: (702) 450-5400

Fx.; (702) 450-5451

dwall@mainoriawyers.com

MATTHEW E. AARON, ESQ.
Nevada Bar No, 4900

AARON & PATERNOSTER, LTD.
2300 West Suhara Avenue, Ste.650
Las Vegas, Nevada 89102

Ph.: (702) 384-4111

Fx.: (702) 384-8222

Attomeys for Plainliffs

DISTRICT COURT

CLARK COUNTY, NEVADA

WILLIAM  JAY SIMAOQO, individually and
CHERYL ANN SIMAOQ, individually, and as
husband and wife,

PlaintifYs,
v,

JENNY RISH

Defendant.

CASE NO.: A539455
DEPT.NO.: X
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Page 1

DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAQ,
individually, and CHERYL ANN
SIMAO, individually, and as
husband and wife,

—

Plaintiffs,
V. CASE NO. 2539455
DEPT. NQ. X
JENNY RISH; JAMES RISH; LINDA
RISH; DOES I through V; and
ROE CORPORATIONS I through V,
inclusive,

Defendants.

[ i T

2.67 CONFERENCE
LAS VEGAS, NEVADA
THURSDAY, MARCH 10, 2011

Reported By Kele R. Smith, NV CCR No. 672, CA CSR No.
13405
LST Job No. 1-135828

LITIGATION SERVICES & TECHNOLOGIES -. (702) 648—2595-_
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2.67 CONFERENCE - 3/10/2011
2 (Pages 2 to 5)
Page 2 Page 4
1 2.67 CONFERENCE, 1 LAS VEGAS, NEVADA; THURSDAY, MARCH 10, 2011
2 taken at 400 South Fourth Sweet, Suile 600, Las 2 10455 AM.
k] Vegas, Nevada, on Thursday, March 10, 2011, at 10:55
4 am,before Kele R. Smith, Cenitied Count Reporter, 3 -00o-
5 inand for the Siate of Nevada. 1 MR. ADAMS: You said which supplemem?
2 APPEARANCES: 5 MR. ROG‘ERS: 1t was -- § don't recall il‘yo.u
8  For the Plaintiffs: &  had a compulation attached 1o the latest one, bur it
9 MAINOR EGLET 7 was like 23 or higher thai amounted to 194.
Lo :‘ﬂ gg%?gg“g:ﬁs-é%) B Somewh_cre in that neighb.orhood.
BY: BRICE CRAFTON, ESQ. 9 This may be Ingrassia,
11 4509 Sggtoh Fourth Strect 10 {Interruption in proceedings.)
urte 11 (Discussion off the record.)
12 A S 12 MR. ADAMS: Back on for the 2.67. We just
13 dwall@meinorlawyers.com 13 stanted discussing Plaintiff's Exhibit No. 1, which
radams@mainorlawyers.com 14  isa medical special summary, and we just had a
14 berafion(@moinorlawyers.com . . i
15 For the Defendants: 15  discussion with counsel where | agreed to check Lhe
16 ROGERS, MASTRANGELO, CARVALHO 16  amounts that | have listed in Exhibit 1 and compare
. g‘ylg%}:’h};—ELN 1. ROGERS, ESQ. 17  them with our last crfmp.utation of damages. So did
300 South Fourth swreet 18 that. IfT need torevise it, Il get back -- I’}
18 Suite 710 19  let you know sometime today so you have that,
Las Ve A .
19 {(702) 3%25-5?;;“& 89101 20 (ln.lerrup‘uon in proceedings.)
20 21 {Discussion off the record.)
z1 22 MR. ROGERS: I don't know if we need o po
i; 23 through - all I'm interested in the meds is it's the
24 24 same stufT that's been produced.
25 25 MR. ADAMS: I'm poing to do them in groups.
Page 3 Page 5
1 INDEX 1 Like 2 through 17 is the billing. We separate out
2 2 ovr billing, typically, from the records themselves.
3 3 And, again, the billing's been redacted for the
4 4  ireatment not related to this. Like for his sympioms
5 5  at Southwest or other condilions that he was treated
€ &  {or not related to this accident.
7 EXHIBITS 7 MR. ROGERS: You know, that's another
8 NUMBER MARKED B curious wrinkle, thouph, in the amount in your
9 I Plaintff's Exhibit List 4 9  summary is that I expected it to be less than 194
10 2 Defendants’ Pre-Trial Disclosures 24 10  after removing all the colonoscopy things. There was
11 11  probably 15 grand in that,
12 12 MR. ADAMS: I'll look. ] know there was an
13 13 upper Gl and there was a colonoscopy as well. Fl
14 14 look and make sure that I have the medical bills
15 15 redacted. So you -- once you have somebody look at
16 16  it, they can point something out. I'm going 1o have
17 17  my people look at it as soon as we're done here and
18 18  just confirm that that bill is for something on that
19 15  day related to this accident.
20 20 MR. ROGERS: Because, inthe end, 1 donmh
21 21  think the defense experts are disputing the charges.
22 22 MR. ADAMS: Right
23 23 MR. ROGERS: It's just the reasonableness --
24 24 pardon me -- the necessity of treatment.
25 25 MR. ADAMS: The necessity. Right.
mammammen mremre———— . —— -

LITIGATION SERVICES & TECHNOLOGIES - (702) 648-2595.

-
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2.67 CONFERENCE - 3/10/2011

3 (Pages 6 to 9)

Page 6 Page 8
1 MR. ROGERS: But they would naturally 1 we're not producing anything from now until the time
2 dispute the other stuff. 2 oftrial,
3 MR. ADAMS: Right. Exactly. That's why | 3 MR. ROGERS: Okay. So we should be the
4 want to make sure we're an the same page. 4 same--
5 MR. ROGERS: With that we might be able 1o 5 MR. ADAMS: Yeah,
6  stipulate it. 6 MR. ROGERS: | haven't gone page by page
7 MR. ADAMS: Okay. Perfect and I'll go back 7  through Exhibits 22 and --
8  over that again and be sure. 8 MR. WALL: 23 is primarily 2006.
9 Bul as far as foundation, authenticity, 2 g MR. ROGERS: Okay. It would be 22. That's
10 through 17 you don't have a problem with? 10  where Dr. Lee is?
11 MR. ROGERS: No, as long as we're on the 11 MR. ADAMS: Yeah. He's with the same group
12  same page. 12 where -- actually, no. 26 probably. Spine Clinic.
13 MR. ADAMS: 1 actually took the liberty of 13 Isn'tit? He's with McNulty. 1don't know. |
14  using some of the COR affidavits from the records you §14  always get those groups mixed up.
15  provided and using your records because we didn't 15 MR. ROGERS: Regardless, it's one of those,
16  have a couple of them. 1 ended up using some of your §16  but F'll look these over closer, and you know, as
17  records. 17  long as it's the stuff that's been produced, we're
18 MR. ROGERS: Have somebody bring in your 18 not poing to argue about it, other than cause and
19  latest -- you guys were pretty good about doing 19  necessity.
20  computations on -- have someone work on 23, 24, and §20 MR. ADAMS: Right.
21 you'll have it right there, 21 MR. WALL: Right.
22 MR. ADAMS: Okay. Allright. 22 MR. ADAMS: So I've got my paralegal burning
23 S0, now, 18 through 32 are the medical 23 a CDfor you of the films from 33 through --
24 records. Apain, you don't object to the authenticity 24 MR. WALL: 57.
25  or foundation of those. Right? 25 MR. ADAMS: -- through 57.
Page 7 Page 5
1 MR. ROGERS: Just the necessity, cause and 1 MR. CRAFTON: He's poing to put 58 on there.
2 pecessity and all that, 2 MR. ADAMS: He's going to put 58 on the same
3 MR. ADAMS: Right. Okay. I dontseca 3 disk, but 58 should actually be in a baok as its own
4  disk. Brice, will you step out and see if they have 4  exhibit, so 1 want to make sure we get that right,
S the CD for 33 through -- for the record, 33 through 5 They didn1. We've got1o fix that, 58isaCD
6 57 are diagnostic films, X rays, MRIs, etcetera. 6 that--
7 MR. CRAFTON: What about 587 7 MR. ROGERS: 1 saw this one.
] MR, ADAMS: Well, 58 is his own exhibit. 8 MR. ADAMS: In other words, it wouldn't come
9 MR. CRAFTON: Already have -- 9 ona film. They didn't provide it to us on a film.
10 MR. ADAMS: So 33 through 571 typically 10  They provide it to us on a CD. So tell him 58 needs
11  provide to defense counsel on the disk because we 11 1o be its own exhibit.
12  have them already digitized, and see if they have 12 MR. ROGERS: So you guys know, [ just, when
13 that. Thanks. 13 ]recejved it, sent it on out to the defense experts.
14 MR. ROGERS: There's -- we keep coming back §14 1 haven't heard back fror them yet.
15 10 where we slarted. 15 MR. ADAMS: So in other words, available for
16 MR. ADAMS: All right. What do we have? 16  you at trial we are actually going to mark all the
17 MR. ROGERS: The surgery center and all 17  way through -- 33 through 57 will have the film
18 those things. 18 jackets there, and they'll be marked, and you can
19 MR. ADAMS: What number? 19  have them with you if you want to show it that way.
20 MR. ROGERS: 23. This would go to Desert -- |20  But 58 is actually just going to be on a disk because
21  or pardon me -- Nevada Orthopedic too, No. 22. Are |21  there is no film for it, because that is the way it
22  there going to be any records afier this latest 22 was produced. So any objection to the films?
23 production, which ] think was an MRI? 23 MR. ROGERS: None. Aslong as it's all been
24 MR. ADAMS: No. We produced some follow-uf24  produced, none.

8]
un

records they just had recently with Dr. Lee, but

25

i

MR. ADAMS: 59, life expectancy table, |
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Page 10 Page 12 I
1  think we had a motion on that. Right? 1 MR. WALL: It was handled in Gallion, 1
2 MR. WALL: ] can't remember if we did it as 2 believe, but it wasn't ever really handled in this
3 part of the stipulation or whether there was -- | 3 one. ]think there's correspondence from Dan in
4 don't think there was a specific motion on it, but if 4  Gallion, maybe even a stip that's been sent over, but
5  there wasn', it was because we agreed in the stip. & notin Simao,
6 MR. ROGERS: | don't know. We had our 6 MR. ROGERS: Yeah. I know that | saw
7  disagreements about the experts, who might use them. | 7  something recently from Ashley about Gallion, but |
8 MR. WALL: But not the 1able itself. 8  thought we handled this on Rish a long time ago,
9 MR. ROGERS: Right, So I don't recall how 9  maybe in front of the judge.
10  we--or even if we addressed that. 10 MR. WALL: Not that I'm aware of,
11 (Interruption in proceedings.) 11 MR, ADAMS: Not that I'm aware of either.
12 (Discussion off the record.) 1z MR. ROGERS: So she's not disputing
13 MR. ROGERS: Where did we leave off? 13 liability.
14 MR. ADAMS: On No. 59, I'm looking at the 14 MR. ADAMS: You're not going to dispute
15 siipulation, and 1 don't see the life expectancy 15 liability?
16 table in the stipulation. We're checking our orders 16 MR. ROGERS: No.
17  right now and we'll see if we filed a motion on it. 17 MR. ADAMS: So can we send a stip over or
18 MR, ROGERS: Whose table is it? Do you 18  yousend a stip over?
19 know? 19 MR. WALL: Why don't we just have her
20 MR. ADAMS: It would be the table that Smith |20  prepare one right now? 1
21  relied on, It says Smith Reports. We were given 21 MR. ADAMS: Will you go do that?
22 judicial notice on it so... 22 MR. ROGERS: There was something in the
23 MR. ROGERS: Let's hold off on this one for 23 language of the Gallion stip that | didn't see it,
24 aminute just so that ] can get a look at it because 24 but ] was told that it was too expansive when all
25  Ihaven't sat down and studied this. 25  we're doing is admitting breach of duty for a
Page 11 Page 13
1 MR. ADAMS: Okay. 1 negligence action, so again, if you would, tel] her
2 MR. CRAFTON: It's not on here. Ashley's 2 lo keep the language confined to that.
3 pulling the minutes right now. 3 MR. ADAMS: Did we come to agreement on the
4 MR. ADAMS: Allright. Then No. 60 and 61 4 allion one? Did you actually sign one?
5 are your clients' responses to interrogatories and 5 MR. RDGERS: 1 haven't been involved enough
6  requests to admit. 6 inthat
7 MR. ROGERS: Qkay. 7 MR. ADAMS: All right. See if we have an
8 MR. ADAMS: Any objection to those? 8  agreement on that one and let's look at that one as a
9 MR. ROGERS: Well, you don't admit those s sample.
10  back 1o the jury? 10 62 and 63 is the complaint and answer.
11 MR. ADAMS: No, but we're going to be using |11 Again, we're not planning on admitting them at trial,
12 them, so I list them here. I don't want to admit 12 but at trial they may come up, so...
13 them. 13 MR. ROGERS: All right.
14 MR. ROGERS: Right. We'd have to redact 14 MR. WALL: So we want 10 hold off on 60 and
15  them like crazy. s 6l1?
16 MR. ADAMS: Well, they are redacted. 16 MR. ADAMS: Yeah. Well -- yeah.
17 MR. ROGERS: Okay. I'm doing the same 17 MR. ROGERS: Yeah. If you guys -- at her
18  thing, but ] don't have any intention of giving them 18  depo, [ recall that she said, | rear-ended him and |
19  tothejury, 19  don't have any reason to think he did any wrong, and
20 MR. ADAMS: All right. The only reasonwe J20  ever since then -- that was a long time ago -- I've
21  put them in here is because we don't really know your 21 never really pushed liability on this thing.
22  position on liability, so that's one of the primary 22 MR. ADAMS: Right. It pretty much says that
23 reasons. 23 in her interrogatories as well. That's why | listed
24 MR. ROGERS: No. No. Youguys do. We've |24  the interrogatories,
25

admitted it. 1 just -- I thought we handled that. 25

Okay. So we've got an issue with the life
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Page 14 Page 16
1 expectancy lable we're going to follow up on. Right? } 1 you have a wilness list here, or is this just the
2 MR. ROGERS: 1] cali you. Now that I 2 documents?
3 don't have the settiement conference this afiernoon, 3 MR. ADAMS: That's just the documents.
4  ]can get right on this. 4 MR, ROGERS: See, what | want to do is when
5 MR. ADAMS: All right. Then we just Jist 5  we're done here, | want 1o be able to teil the
6  all of our demonstratives. 1 got some over there if 6  witnesses -- my out-of-state witnesses, when they can
7  you want to see the spine and that type of stuff. 7  come.
8 MR. ROGERS: I saw that, but, you know, | B MR. ADAMS: You're not going to be able to
9  just, a couple months ago, tried a case in front of 9 dothat.
10  Bell, and she had one curions thing, she admitted the §10 MR. WALL: Except for Wang the 2151,
11  written discovery responses into evidence, and I'm 11 MR. ROGERS: Right. But the other guys, I'd
12  sitting in there thinking, "Hold up. 1 don't have 12 atleast like to say, Look, you know, set aside --
13 authority to prove to you that that shouldn't go to 13 pencil this block of a day or two to get here.
14  the jury, but I'm pretty sure it shouidn't go," 14 MR. ADAMS: Yeah. Our problem is we're
15  because it was just on the fly kind of thing she 15  dealing with two orthopedic surgeons and two pain
16  alloweditin. 16  management puys who we're trying to juggle their
17 But another thing that came up was the 17  schedules right now. You're not guing to have that
18  opposing party -- and they were right to object to 18  detail by today. I can tell you that.
19  this -- opposed stuff that 1 was showing on 19 MR. ROGERS: Okay.
20 PowerPoint that 1 hadn't yet cleared with them or 20 MR. ADAMS: McNulty and Grover right now
21  pgotten admitted into evidence, and if we're -- if 21 we're just trying to figure out because some are
22 we're going to, you know, show some stuff in the 22 clinic days versus a procedure day. They do not want
23 PowerPoint in the opening, I just want to make sure  §23  to come on a procedure day. That's what we're having
24 that we're doing this clean. I'm not going to do 24 todeal with right now.
25  anything that's going to show anything that's 25 MR. ROGERS: Do you know whether you're
Page 1S5 Page 17
1 unpublished or that you puys don't agree with. 1 going 1o be able to put them on consecutively, or are
2 My thought is to do whal I always do, and 2 we poing to bounce them out of order just like we've
3 that's just to show medical records, show party depo 3 done Dr. Wang, or you're not that far yet?
4  comment, and that's about it here. | won't be able 4 MR. ADAMS: Not even that far.
5 10 show photos in the opening or property damage. 5 MR. ROGERS: Okay. Because | could tell
6 MR. ADAMS: We're going to do the same thing [ 6  them, "Look, it won't be until the end of the second
7  except for we're going to have some medical and 7  week."
8  animations, like cartoons, like we normally do. 8 Do you guys think your case is going to go
9 MR. ROGERS: | may pul! up one of those too. 9  further than that? Like a full two weeks?
10 MR. ADAMS: You know, that describe what 10 MR. WALL: You know, three and a half hours
11  procedure it was and that kind of stuff. 11  aday, it's going to take a long lime.
12 MR. ROGERS: Nice. 12 MR. ROGERS: Is there any way -- you know
13 MR. ADAMS: Got a list? Looks like you got 13 how Sturman offered to move this 10 Villani if he had
14 alist. 14 full days? Is there a judge we can go fuil days with
15 MR. ROGERS: 1do, but i's in a borrowed 15  and not do half days?
16  hinder. Okay. Off for a second. 16 MR, WALL: 1 don't think you can.
17 (Discussion off the record.) 17 MR. ROGERS: This is going to be painfully
18 MR. ADAMS: One thing. 1f you look at all 18 lomg.
19  our demonstrative exhibits, we're going to show 19 MR. ADAMS: This is going to be long, but
20  through Google Earth the general area where the 20 we're getting affected by all of our other trials
21  accident was, so | don't want you to be thrown off by |21  too. Most of our other trials. Let's put it that
22  that. And we're going to make a timeline. 1'm sure 22 way.
23 you will too in your PowerPoint. 23 MR. ROGERS: I'm not suggesling move the
MR. ROGERS: Now, while we're waiting onmy |24 trial date. I'm just wondering is there anybody out

exhlbns then Iets gc lh:ough these witnesses. Do
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Page 18 Page 20

1 MR. WALL: | don't think any of them do 1 Who else was ] getting ready to say? Sood,

2 anymore. They either have calendars or courtroom 2 Tl probably -- I've got 10 figure out his schedule

3 sharing. f they don't have a moming calendar, then 3 too. Ithink that's everybody we intend 10 call.

4. one of the seven new judges is using that courtroom 4 Jenny and Linda Rish. Jenny will be there, so she'll

S  for their moming calendar. 5  beavailable. Linda was just there at the accident,

6 MR. ROGERS: Tell my people it won't be any 6  soshell--

7  sooner than the end of the second week. 7 MR. WALL: What would be -- if we're going

8 MR. ADAMS: 1 wouldn"t think so. Cther than B to stipulate to liability, what would be —

9  Wang, you said -- is it Wang or Wang (pronouncing)? | @ MR. ROGERS: That may change that.

10 MR. ROGERS: It's a short vowel. 10 Circumstances have changed a little bit because she
11 MR. ADAMS: I was told he had to be on the 11 was a party.
12 21st, We're playing around that too, 1z MR. WALL: Right.
13 MR. ROGERS: Right. See, 1 have three 13 MR. ROGERS: And that was the main thing.
14  others -- two others who are out of town, Fish and 14 It wasn' liability.
15  Skoog. Skoog, you know, is a bit up in the air. i5 MR. WALL: Right.
16  Your treaters are certainly getting on, Smith, you 18 MR. ROGERS: Let me go back and talk to --
17  know, that's a little bit - jury's out on that one 17 I've never met Linda. 1 don't know the first thing
1B orthe judge, I guess, is a little bit. ] imagine 18 about her, but § will 1alk to --
13  Skoog will need to come in at some point, 19 MR. WALL: Bryan Lewis sent over a
20 MR.ADAMS: Winkler you have local. Right? {20 stipulation to dismiss them out, and so I don't know
21 MR. ROGERS: He's the only local expert, 21 what would be the necessity of her testimony if we're
22 MR. ADAMS: We're counting on basically nine f22  not going to get into that whole thin g that it's her
23 wilnesses right now. That's right now. We've got 23 carand ali the 41.440 swff.
24 McNulty, Seibel, Hartman, our plaintiff and the wife. }24 MR. ROGERS: Okay. And you guys didn't
25 MR. WALL: We may not need the defendant. 25  dismiss her?

Page 19 Page 21

1 MR. ADAMS: True, We have Rish. We 1 MR. WALL: The stipulation he sent over is

2 actually have her subpoenaed, | think. Then we've 2 sitting on my desk. I've got to review it.

3 got Rosler and Grover and Smith. 3 MR. ROGERS: Okay. Well, good. That's

4 MR. ROGERS: She's coming, so you guysdon't | 4  everybody then. [ know we both have --

5  worry about that. 5 MR. ADAMS: So we have 18 total -- 18

6 MR. ADAMS: Depends on how trial develops. &  probable, | guess. | was wrong? She's duplicated.

7  Lee, 7 17 probable.

8 MR. ROGERS: Lee? 8 All right, Brice. What did we figure omn?

9 MR. ADAMS: Yeah. 8 MR. CRAFTON: She's making changes to thc
10 - MR. ROGERS: So you know exactly who I got, {10  Gallion stip. I guess we sent over the Gallion slip
11 }was going 1o call Seibel, bul now Ihat you guys 11 back overto you and asked you what the changes
12 will, 1 won't. But it's going ta be Wang first. 12 were -- or Dan, not you -- and we're still waiting on
13 MR. WALL: Yeah. 13 those. I'm having them modify it and change it over,
14 MR.ROGERS: And then I'm going to haveto  J14  and then we'll bring it in.

15  do this schedule dance you're doing, so -- 15 MR. ADAMS: Did you find anything on the
16 MR. WALL: Understood. 16  life expectancy table?

17 MR. ROGERS: -- but I'll let you guys know 17 MR. CRAFTON: It wasn't filed.

18  ahead oftime. Fish, Winkler. I'm going to want to 18 MR. WALL: I wasn't? I
19  call in Arita. We'll do this Britt Hill depo at some 19 MR. ADAMS: Okay.

20  point. Evidently he's moved out of the country. 20 MR. ROGERS: It's not gaing to be that big
21 MR. ADAMS: Oh, really? 21 ofadeal. I'l 1ake a look at it and get back 10

22 MR. WALL: Do you want 1o designate -- let 22 you guys.

23 us know what part of that you want, and then we'll 23 MR. ADAMS: Okay.

24 cross il and figure it out and take jt from there. 24 MR. ROGERS: She brought me the right

25 MR. ROGE__E: Sure. JES binder. But not a duplicate, so let me find out if
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it's al} here. Everything is the same, it looks
like, but --

MR. ADAMS: Everything in your ¢xhibits are
the same?

MR. ROGERS: Yeah. And there's a iittle bit
more but it's coverad -- like there's an Exhibit O,
but there's -- 1 don't see any exhibils attached, and
Exhibit O is your medical records, so it's
probably -- I'il look through those tecords.

MR. ADAMS: Will you go across and look at
them and copy --

MR. ROGERS: Things are shuffled around a
bit because of the order excloding photos and stuff
like that.

MR, ADAMS: Have you had an opportunity to
look at the questionnaires yet?

MR, ROGERS: No, but | did hear that someone
from your office sent an Email saying that someone
was dismissed already, and then Kade Baird -- he's a
new guy just transferred over from Hall Jaffe &
Clayton -- he said that one of those jurors -- how
Hail Jaffe & Clayton found out, 1 don't know, because
I don't talk to those guys really socially or
anything, but one of those jurors is related to Hall
Jaffe & Clayton, and they called Kade and said this

@ =~ R W
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Page 24

Pretty much the same things that you would do once
you're in there. If somebody came in and said, 1
have to pick up my kids 2t 3:30 and there's no one
glse to do it and I'm a single parent and there's
nobody 10 watch them, [ basically let them go. T let
them go.

MR. ROGERS: | wonder if we should get extra
alternates too. | mean, if we're going to go into
three weeks.

MR. WALL: Yeah. § have no problem getting
8 and 4.

MR. ADAMS: Probably. 8§ and 4.

{Exhibit 2 was marked.)

MR. ADAMS: Your list, Page 4.

MR. ROGERS: Allright.

MR. ADAMS: A looks like a CV of Fish; B, CV
of Wang; C, CV of Winkler; and D, CV of Skoog.
You're not planning on admitting those. Right?

MR. ROGERS: Probably not. Just go through
it with them. | doubt I'll even show it, but 1 don't
wanl to foreswear it. 1 never have. Let me put it
that way.

MR. ADAMS: Right, right. Okay.
Surveillance footage of Simao. You're talking about
the sub rosa?
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person called us and, you know, you're over there.
That may be a conflict. So there may be another
dismissal coming.

Aside from that, though, 1 haven't looked at
themn to do like Gloria was suggesting, people we can
agree.to exclude.

MR. ADAMS: Right. Typically they like to
have like somebody we can agree 1o exclude.
Typically for hardship. They like to have that the
day before they have to call those people in. These
are kind of our notes. This is not everybody, but if
we send you over a list Jater today, can you send us
one and we can talk maybe tomorrow and agree upon a
list and send it to the court? Because they call
them in, and there's no need to call them in on
Monday.

MR. ROGERS: What are the reasons, in the
day that you were doing it? At this early stape what
kind of reasons would you find?

MR. WALL: Travel, child care issues,
transporiation issues, taking care of — you know,
presty much what Gloria said. Taking care of sick
relatives, things like that. Basically for the
questionnaires, anybody that the two sides agreed to
we exclude I dldn t even get mvolved n 1l
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Page 25

MR. ROGERS: Yeah, Right. And 'l be
mindfu) of that discussion we had with the judge
where -- what did she want again?

MR. WALL: Well, she wanted you to send it
10 her.

MR. ROGERS: 1did, but | haven't heard from
her.

MR. WALL: But she -- her order was that
it's not to be mentioned, at least until the end of
Direct of the plaintiff, at which 1ime she would
entertain arguing on whether and how it impeached his
testimony.

MR. ROGERS: Okay.

MR. ADAMS: So I guess we'd object.

MR. ROGERS: Hold up just one second. |
thought she was going to look at it and give me an
answer as 1o whether we needed to go that far.

MR. ADAMS: Weli, that -- that's -- no.
Because she said it wasn'l to be mentioned. Because
I mentioned opening statement and things like that,
and she said it wasn't -- it's not to be mentioned
uptil afier Direct, and then it's because it's for
impeachment purposes only, and se she would take up
the issue of whether it impeaches his testimony in

any way after hlS Dlrcct but she d]d want (0 see it.
_'
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Page 26 Page 28
1 MR. ROGERS: Okay. Here's what I'll do. 1 1  principle with that?
2 won't show it without talking to her. 1 -- see, the 2 MR.ROGERS: Right.
3 way ] thought it turned oul was that I'd said, Look, 3 MR. ADAMS: And then exhibits defendants ma
4 you have everything in front of you 1o determine its | 4  offer if the need arises is |. Do you havean | in
5 relevance. It's these surrounding medical records. 5  your book?
& lsthere an inconsistency between what the doctors 6 MR. ROGERS: Yep.
7 are reporting about his condition or his complaints 7 MR. ADAMS: Okay.
8  and what's depicted in the video, so I'll give you 8 MR. ROGERS: Oh, the reports.
9 the video. You make that decision. 9 MR. ADAMS: Yeah. Sol guess I would object
10 And then I haven't heard from her, and -- 10 tol, ), K, L because they're hearsay. Expert
11  butI'm not going to spring anything on you. I'll 11  reporis are hearsay.
12 wait until | hear from her. 12 M, rejection slip fromn the Internal Revenue
13 MR. WALL: Okay, 13 Service and attached authorization.
14 MR. ADAMS: All right. Then Exhibit F, you J14 N, Plaintiff's William Simao's tax returns
15  have four subparts. Are they listed in your book 15 and O -- well, let's just go M and N. | guess we'd
16  there? Are they indicated there? Are you planning J16  object as it's not relevant. We're not making a wage
17  on admitting those? 17  lossclaim.
18 MR. ROGERS: 1don't know if I'll admit 13 MR. ROGERS: Okay.
1%  them. I'll use them for impeachment, but whether 19 MR. ADAMS: All right. Do you have an M and
20  they go back, I'm not sure, 1 never have. 20 N in your book, any documents in there?
21 MR. ADAMS: Allright. Because I'd object 21 MR. ROGERS: Yeah. But as we discussed
22 tothe admission of them also. I understand you're 22 earlier, thal may not — they may not be relevant if
23 going to use them for trial, but probably for the 23 you guys are dropping that claim. I'l] get back to
24 same purpose | had listed the interrogatories and 24 youon that one as well. Just like the life-care
25  requesis for admit on ours. 25  plan, we may just withdraw,
Page 27 Page 29
1 MR. ROGERS: Okay. 1 MR. ADAMS: The life expectancy table?
2 MR. ADAMS: G, 2 MR. ROGERS: That's what | meani.
3 MR. ROGERS: You know, Daniel Lee doesn't 3 MR, ADAMS: Okay. And then O looks like all
4 belong. | haven't deposed him. I don't have 4 the medical records.
5 testimony history. 5 MR. ROGERS: Yeah.
6 MR. WALL: Right. So F-4, I'm not sure that 6 MR. ADAMS: You don't have anything under O,
7  there is such a document. 7  Right? That's pretty much what we provided you.
8 MR. ROGERS: Right. Unless I've just -- 8 P, Plaintiff's writlen discovery responses.
9  I'fl elicit it from him on the stand. 9 1 guess similar principle as why we listed ours.
10 MR. ADAMS: G. Alldocuments attached and 10  You're not going to -
11  referred to as exhibits...] puess if they're medical 11 MR. ROGERS: Admit them.
12 records and they're redacted properly, we don't 12 MR. ADAMS: -- admit it, but may use it.
13 object to that, but if they are reports of the 13 Q, we objected because it was excluded.
14  experts, then they're hearsay and we object to that, 14 R, alsc object to as excluded, as well as §
15 MR. ROGERS: !I'm looking at G, and 1 dont 15  we object to as excluded,
16  see anything attached here. Yeah. That would be 16 MR.ROGERS: Right. Okay. Sothe homework
17  more in the nature of how we would use, for exampte, §17  then is I'll go through M and N and the life table.
18  the testimony history. 1B MR. ADAMS: I'm going 1o go through the
19 MR. ADAMS: Okay. 19  medical summary, special summary which is our Exhibit]
20 MR. ROGERS: | don't see anything like -- 20 No. I, and make sure that we got the correct amounts
21  that would fit that description going back to the 21 in there.
22 jury. 22 MR. ROGERS: Yeah, and then give me a call
23 MR. ADAMS: Okay. H is all documents 23 about the witnesses so 1 can tell mine when to go.
24  produced by plaintiffs, including all pleadings and 24 MR. ADAMS: How is our stip coming?
25

25

thuse attached to the deposition transcript. So same
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MR. ADAMS: Cool.

MR. ROGERS: Here's my proposal.

MR. CRAFTON: Did you need to see your
answer to verify that that was correct?

MR. ROGERS: Here's what I propose to do
with it: Just for the fear of agreeing to something
that's more expansive than just liability, which is
{(inaudible) and the plaintiff is not in Paragraphs 1
and 2, nor 3.

MR. WALL: What about 4?

MR. ROGERS: It just concerns me in that
when you're disputing necessity, that affirmative
defense could go beyond --

MR. WALL: There's another one on Page 3.
Acts and omissions of a third party.

MR. ROGERS: 1didn't see that. 1 don't --
we're not claiming that a third party caused the
accident. Let me see that. Let me see Page 3. No,
1 wouldn't agree to the third one, because that goes
beyond the car accident itself.

For example, when you're making a necessity
defense and you're arguing that some treaiment was
unnecessary, well, the plaintiff can say, Well, look.
You're just arguing malpractice, and I don't want to
waive any claims that might be related to the

D@ Oy

Page 32

it down the road.

MR. ADAMS: I'm having Brice pull another
stip that we've used.

MR. WALL: So even the paragraphs that you
left in here, would that negate the necessity for
Jenny or Linda Rish'’s testimony?

MR. ROGERS: Well, no. | want Jenny to
testify. 1 mean, she's a party to this case.

MR. WALL: To what though?

MR. ROGERS: She's going to be able to
describe the accident. This is what happened, and [
mean, how else -- the jury's got to know something
about this. 1 know the judge took the photos away,
but the jury is still going to hear about the
accident,

MR. WALL: She won't be able to testify to
it being a minror impact or anything like that.

MR. ROGERS: She might not be able to use
that term, but she's going to be able to say "this is
the accident. This is what happened.”

Did you guys take what the judge said to
mean that the jury can't hear a thing about this
accident?

MR. WALL: Well, there can't be a defense
presented saying that this was a minor impact. She

|

W 1 ovin & W
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necessity of care, whether they be the plaintiff's or
mine by contribution. So the easiest way to do this
is just to say, Look, Jenny Rish caused the accident.
The plaintiff didnt. It's that simple a

stipulation.,

MR. WALL: Let me see that.

MR. ROGERS: If'you lock at those two
paragraphs, it seems to cover everything that -- the
plaintiff, in other words, gets what he wants.

MR. WALL: That third affirmative defense,
who would be the third party?

MR. ROGERS: Well, what I'm discussing -

MR. ADAMS: A medical provider.

MR. ROGERS: Yeah. What's going to happen
here is we're disputing the necessily of care. You
guys will say, That's fine. That's malpractice.

We'll say, No, it's not, and if it is, it's
of a variety that's not compensable.

We'll have that argument. You can see how
that third affimmative defense can spill into third
parties. Has nothing to do with the car accident
anymore, and I wouldn't want — if there were a right
for contribution or indemnity down the road, 1o
interfere with that. Might have nothing to do with
lhlS action, but lt cou]d have samethmE to do w:th

_-_
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granted that motion, 1 believe, in its entirety.

MR. ROGERS: But the motion was that the
defense is precluded from arguing that a minor impact
can't cause injury. 1t's not that the jury can't
hear the nature of this accident. 1 mean, the way 1
lock at that, if she said that or if there were an
order interpreting things that way, there'd be no way
around trying this thing twice. How can the jury not
know anything about the accident?

MR. WALL: Because there's no correlation
between the type of impact and damages. § mean, if
you don't have an expert to correlate this impact was
100 minor to cause this injury, then the testimony of
the defendant or a passenger in her vehicle abowt
what the impact -- how minor the impact was has no
relevance 1o any fact in issue because it's --

MR. ROGERS: [ hope she didn't say that, |
didn't take it to be that. ! took it that the
defepse can't argue that a minor impact cannot cause
injury, but not that the evidence of the accident
being minor is excluded. That goes way too far. |
mean, how on earth is a jury supposed 1o --

MR. WALL: Well, they're not supposed to
weigh whether this impact was significant enough to
gus_e thls 1n_|ury, is what ] understood

L N
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MR. ADAMS: We can go off.

MR, WALL: Let's o off.

(Discussion off the record.)

MR. WALL: It's clearer because it 1akes the
same type of affirmative defenses and makes them into
the subject motor vehicle accident. Look at the
language on their one --

MR. ROGERS: Yeah. As long as those
affirmative defense waivers are related and limited
1o the accident, that's okay.

MR. WALL: See if she can take those and
wrn it into that,

MR. CRAFTON: Yeah.

MR. WALL: On the other issue, 1 guess my
understanding of her order on minor impact, it's the
same reason that the photos do not come in or the
damage estimates do not come in, because just
bringing in the photos and then saying this impact
was not severe enough to cause these injuries is no
longer and issue, and so that's why the photos are no
longer relevant and the damage estimates are no
longer relevant, so even the 1estimony that "Gee, we
just barely bumped him" is the same thing as the
damage estimates and the photos.

MR. ROGERS: See, 1 took her ru]inE, 1o be

Page 36
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that she excluded property damage and the photos on
the basis that it would call for speculation in that,

for example, a juror might not understand what forces
are involved that would result in that property
damage.

My arpument, of course without that evidence
the jury can do nothing but speculate, but that
didn't mean that the parties were prohibited from
describing the accident. That, to me, would be &
crazy extension of that idea because now the jury is
more or less being called on to assume injury because
there is going to be no testimony about cause.

MR. WALL: Well, there's a -- it would be a
stipulation that the defendant caused the accident,
essentially rear-ended Mr. Simao. There is not a
question that he was injured to the point of going to
Urgent Care and treating for some period of time.
There's -- at one end of the spectrum that's four
weeks, and at the other end of the spectrum, that's
six years. That's what we're trying, whether it's
four weeks or six years, and whether it -- it doesn't
matter whether the person in the defendant's car
thinks the impact was only enough to make it four
weeks. That would be reasonable. That's not --

lhal § not an opmlc-n that has an relevance

L e LRI T e ey T T

1 So my understanding of her ruling would

2 essentially be that -- especially with a stipulation

3 for responsibility for the accident, the testimony

4  would be that he was rear-ended on April 15th, 2005,

5 and then everything else is whether based on medicine

6 this is causally related to the aceident. And sol

7  would definiiely object to either the defendant

8  or--]1 suppose they're both technically siill

%  defendants -- to either Linda or Jenny Rish
10 testifying about it being a minor impact because |
11  believe that that's being precluded by her order.

12 MR. ROGERS: Well --

13 MR. WALL: Maybe that's an issue we should

14 raise before opening, because what relevance is it if

15  you can't argue this impact was too minor to cause

16 this injury. If you're not allowed to argue thay

17  based on her order, then what would be the relevance

18  of Linda coming in saying, "Geez, this was just a

19  minor accident. We barely even bumped him."

20 MR. ROGERS: Remember she said that in her

21 opinion the photos are relevant but that you needed a

22 bio mech to admil them. Those were her concluding

23 comments, What she meant, as 1 understood it, was

24 that without a bio mech, a jury couldn't understand

25  what those photos and that property damage evidence
Page 35 Page 37

1 meant.

2 That doesn't mean that a jury can't

3 understand an accident as described by the people

4 involved. They need some understanding of what

5  happened here because that is the root of the

6  plaintiff's entire claim, and I didn't take at all

7 from that that she meant the jury is not going to

8  learn one thing about this accident,

9 MR. WALL: The substance of the motion was
10 to exclude evidence of minor impact, including an
11 argument that -- the argument and the testimony that
12 aminor impact - that this was a minor impact that
13 couldn't cause these injuries, and additionally, to
14 exclude the photos and the damage estimates. So if
15  you can't argue that it was a minor imnpact and
16  therefore couldn't cause these injuries, then I don't
17  know what the relevance is of Linda Rish, for
18  example, testifying that this was minor. In
19  faimess, that needs to be clarified before --

20 MR. ROGERS: Yeah. So we will. We'llalk
21 to her.
22 MR. ADAMS: She's drafling the stipulation?
23 MR. CRAFTON: Yeah.

MR. WALL: Were we all the way through the

5 llst'?
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1 MR. ADAMS: Yeah. We're done with the 1 CERTIFICATE OF REPORTER
2 exhibits. We're going to send over a list of people 2 STATE OF NEVADA )
3 that we believe should be released for hardship S8
1 today. | forgot. 3 COUNTYOFCLARK )
5 MR. ROGERS: Okay. 4 l, KELER. SM]TH, Centified Shorlhan_d
. 5  Reporter, do hereby certify that I took down in
6 MR. ADAMS: Do you want to de that? p y . .
a MR. ROGERS: Let's go off for a second. 6 mmmﬁ@wmmdemwmﬂMm
. ) 7  the before-entitled matier at the time and place
8 (Discussion off the record.) 8 indicated; and thal thereafier said shorthand notes
3 MR.ROGERS: Okay. Looks goodtome. Let [ 5  were transcribed into typewriting at and under my
10  me just take it back. I'm just spinning right now 10  direction and supervision and the foregoing
11  from this discussion so I'm going to -- let me take 11 transcript constitutes a full, true, and accurate
12 this with me and mull it over, 12 record of the proceedings had.
13 MR. ADAMS: When am 1 going to have it back?[13 IN WITNESS WHEREOF, | have hereunto affixed
14  Because this is truly selfish from me. Okay? 1am 14 my hand this 10th day of March, 2011.
15 finishing our opening statemem. Okay? And Iwant }1°
16 10 go to a basketball game tomorrow because 1 got 16
17 those tickets. My partner is at the BYL) game right 17
18 now because I'm at this.
19 So what I'm telling you is: 1don't have to ig KELE R. SMITH, CCR NO. 672
20  do a third of my PowerPoint if you sign that stip, 20
21  Butifnot, I'm geing to crucify your girl in Opening 21
22 by saying "This is what we claim in the accidentand |22
23 they say il's some third party.” 23
24 I'm going to do that and I'm going to have 24
25 25 slides. Okay? Which can be alleviated by that 25
Page 39
1  stip, and your girl doesn't have to look that bad.
2 MR. ROGERS: She won't. She's a kindly old
3 grandma.
4 MR. ADAMS: I'm just telling you scifishly,
5 (The proceedings concluded at 12:04 p.m.)
6
7
8
9
10
11
12
13
14
15
1é6
17
18
19
20
21
22
23
24
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thac'e any time - 3geern, 1've meniioned it boet 1his
occipital nerve you've got bdsically Lwo thay come ocut on each
side, you've gor & greatéry and a lesnor, bur thece neTves are
coming out ol the spine and they're going through vazioue
layers of muscle.

And when someons has chrana¢ pain and spaem these
wvayious muscle layers ate speamg and ind of shearing chig
nerve BT it punilrating [sic] through.

And over time 311 you have a chronic pain problem

AVTranz
- Ryparng and £ Tapnproiee
e (8003 T Y- Y Wt LIRS R LPE
Oeantr (301) 024 12wy

¢

A Uell, 1 mran, if you take # sample example thal'e
fairly black and white_ when you lood ot what suroarise
orchopedic susgeone Ju, oneé 0f the bast operations we do ate
hig replacement s That's # great job ©f & palsent having an
operatian, {eeling beiter, having more lunciion, less pain.
But even that operation is successlul about 90 Lo ¥4 percent
of the Lime.

So 1 mesn, by definitiun., so whal dore Lhat mean?
That mesns §ive 10 teh peicent ol the time because Lt wasn’d
aucceselul JT was unnecemasty oy nel indicated; absolutely
not .

1 meam, im fact }t & wu entieme (hat 1 chink even in
Nevads i7's actuwdlly dgainst Lhe Jaw lor o daociot tu mahe &
gusrafiet a5 1ar &6 ODULCOMR for @ Eurgleal pracedure.

50 1| mean, anything we do, 1 mean nothing is a
hundred percert. 1 wish it was, i1 would be spweEome, bulL il's
not .

o Do somr patients who have a good Indication Jor
cervictal spine. 2 Teconstruction in tacl, nol esperience any
rebirt of Lheir eymptoms, o1 have worsening symploms {olloving
ourgical reconguruciaons?

A wel)l, iL can occur, and there's 811 kands of
reagnns. Worcening 1°d say Lypically would be pecsuvae of more
likely slruciural ssguce with the surgery itzelf. Mo reliel.

And aGALR. iv°s 3 SPECETuwm, bul ['m gura j17e poasible.
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Where 1he spaim romponent ¢ »3g¥avating (hik Aerve you Cah
get what we call] occaipital nemslgia Now (hat porfentyslly je
& Yeal eniaty thet fould be contributing to N4 ongoing pain
at well,

Q ¢ the development ol nevropalhic F2IA eynds pme
past -operstively considered a murgical failure?

MR. ROGFRS: Objeciion. Your Honor. On this one we dp
Tited A0 mahe 3 FELOTE.

THE COURT: Al} righc.

|Bench Canlerence NGt Trappcyibed]

BY MR. EGLET:

Q All right. Doctor The question iF, war pending, is
tht déveclopment ol oeuropdthic pain Eyndrome post eperalavely
caneidered & swrgical failure?

A Well, 1 wcu)d defapictely Bay it's considered less on
& desirable cutcome. Surgical faslure in a general zense I

think would imply that somelhing technical)y with rhe surgery

went amiag, The fusion didn't rake, the hardware broke.
someching Yske thay,
1] Do you beljeve thal any furgeon Lhat 18 -- sirike
that .
Do you believe thal surgery Lthat iR unsuccesstul,
meane that it wsr not indicated and/er unnec#esary?
A R
Q why?
AVTranz
o7
Q Why do some patients either nel improve. cORLinue Lo
have pain 01 98t mure sympiomaric following surgical
reconsiruction of Lhe chronic spine?
A Well, the angvwer ig Ess:cally & sprclzum again You

can have the one extrem¢ where technicslly everylhing is line,
but 1hings 2ye nol dmproved and yo Piobably have neurepathic
pain.

Technicnlly you could have, 11 the purgery was done
correctly. but maybe zomelhing elet has sraried 1o becose a
prebles.  Or you've got MnOLher more defimigjve down Spctrum
where t(he suigery technically hew iuwues; the fusion didn't
take¢, hardware broke, screw wenl 3n the wropu place,
Something .

Q What percentage ol patient & thal undergo this muili-
level surgery Lhat you perform do not smprove?

A #Well, ] would a3y the vast mrjorily do improve, But
al Lhe same gime ] would say the vast mijority ol parients
dgn*t -+ you know, | thina what was the time{rame when )
actunlly rccommended surqery to when he evenrvally got it
waeh't §t like D77

Q Yeah

|3 Yow know, to ) woudd say ANe veni mazornity ol my
patients, brcsuse they've gone Lhrough & yeaszonable rrastment
apd we've Lrjcd reaconable things, 2nd it °s keen a reasonable

gcriod of time, the vagd majnsily w2 i) nev dedsy dvrgery

AVirans
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anclRer 1uQ ysare.

2a Jor that reakon in my hande 1 thirk a2 Jot ¢ my
patienmin de very good. good, well. Suze, de you 1 Frave
patients who don': improve, Eure.

o What criteria dO you USE LD Makr purgical
recommendatlions Jor Tervifal spime recomBlruction jn your
pataenis that gives them the best chance ol having good
suLcomes from surgery?

A The QUEELION GNEe more Lime, pledse?

4] What triteria do you ume tQ mphe Hurplenl
recommendations for rervics) mpine recongITUCLIOR in your
pagsents that gives then Lhe best chance of having good
outcomes in aurgery?

» Mell. I think we‘ue alrendy touched af a lar ol it.
1 Lthink you wafl 14 make sure Lhat you've QIVEA patjents a
change to get betier who 8re going 1o get better Bui once
they reach thay brapch part in the road where chances of
impyoving #7e low, SAd that's wsually & to 11 months once
you'¥# inta that, then 1 think That*s (Ne Lime ta spiervene
and tahe care of the problem.

S1udies Ehawk, a gopd example would be Spinal
sLenthia whith 38 an egz-1elated degenerative thing dn people
are juit geiting older where there's ¢ gradusl narrgwing of
Lhe Epins] cana). And pecple vhen they try to stand up and

walk they ge1 pein going -- ringling down theis Jega. studies

AVTranz
2-Apporg nam s gl
Fragan [RE7] N3 S +87 | 41D s2)-nETe
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1o make susc the warkyp was as freah as it could he, So every
timd he came bach after a delay of & ysay. af 3 year and 2
kall, we alvaye waid, okay, well, things could have changed.
Lr1'b mMaR® SUTE wWE OEL 2 Mew MRL. Let's make Sure wE papeal
jmjections. LeL's just don't pssume tha: things haven'i
chenged.

S0 1pen the cocope of what's repsansbly possible, |
think thal commitmeni 1o being dogmatic and making eure the
worbup i Tecent and fresh minimizes Lhal chance. Does 1
elimipate i1? No.

[+] R11 right. You we e’plained to us thel you believe
that he hee \he development of Rewropathic pain syndrome, e
wel) a5 potenmiially you heve oecipiral neurslgia. which you
explained Lo vn.

what is the trestment for nevropathic change
ayndTome?

L] Again. there's & whole specirum. Same peop)d make
it berter jusi tahing Lyrica ay Newrontin. But for Chase that
are permintent ond non-improving. the Lreatment’s typically a
spinpa) cmIt BimulaioY oY some iype of neraso wodulalign

0 What i5 a eplnal cord sLamuidior?

MR. KOGERS: Oh, chjection, Your Hanor.

MR, EGLET: MWay we approach, ¥oui Honor.

THE COURT: Yeah. 5Surec, come up.

[Bench Conlevence Kol Transcribed]

AVirans
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¢how that 3t you wa)t o0re 1han a Yea1 loa oo Eurgery the

outcomer of Ihe suraerry ga down.

Knd when You think aboul v amisstively, | ootin, af

4 nerve is gerling Squaahed, you inow, over Lime LheTe s ooing

1o be chrenic jrreversible chanaoet. ] mean, JL*8 jUBL
COMMONEENAS .

o HOwW ugs --

A 55 - 1'h Lorry

1] I1'm sorTy.

A b thay's onf Lhing. You wan to male sure you're

intepvening aL appropriace eflective branch peints in Che
time)ine. jusL because ¥yoOw wanl LA, at the beyinning you want
to give them s chance 10 get beicer, broause adds aze good
they re qoing to gel better.

But once they QeL Lo that three to Eix monLha, and
at lang as they've dong reasondble. conservative thingk, your
oidny are HLACKING up againEt you

.g Wd6 Mr. Simao at increased risk for nar reapending
wtll tao wurgical reconatructien ol the cervical sgpine?

A 1 would #ay yes pipply because of the jour-year
delay.

Q ¥1i Mr Simao were at increzaced rish tor net Having a
good surgics) ourcame, why do you off er Rim Lhe surgiral
reconplruction?

A #ell, 1 think ju's 133y to eay §t was very gogmatic

AVTran:
o s Lo LR LOTT- Y
P (9071 NGB ¢ Turaas FATOH] o8) #DM
Grnus IRNINIA 1793

10}

Pt WE. EGLET:

a Okay. Dactar The gueelinr Lhat wae pending s
what i3 a spinal cord Elimulator?

A Well, the general answer 15 You Rave these
¢lectrvodes vhich do neuronodulaiion.  The mimpie concept {6
you hapve s device Lhat's low ptolile and it has multiple
rlectrooes and il lays on 1op of neurqlogic Sirurlure. 1t can
lay on top @l » perve, i1 can lay on 1op of A spina) eoxd.

And what it dowe, it has multiple programmineg
capabilities that's typically strached to a vety complay
internal device called & pulpe generacar. wWhat jL la, is a
mini-size compur et with 8 bsliery or 2 powsr source and it can
do al) theee ronfiguiations Lo modulate the electirical
impulses &t they'Te Lraveling Lhyough 1these neurologic
ELTUCTuTEN; eitheT the nerves ar the cpinal corgd,

S5¢ the whele iIdea 14 Lhat these altered neurologic
pathways basicslly nerd 1o be cadmed oown.  It'e Vike
lissening to the vadjo byt there'r too much ECaLic, §t "8 just
annoyifg. fin uhat it Boes j8 it changes that perceptian Piym
pain 10 typjcally 3 gentle buvaz or wibration,

S0 what it's Uoing 15 [eChriically 3A 3 ldyman's term
kind of down-1cgulating or eimmering Jown theee over-ercited
inzppropiriate impulsss Lhal are traveling through thege
Pilliwayh 10 LNE nervous system

Q akay. HAnd would come odl ol Ll bax, Doctor, and

g -
e [#01) TN
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ueing Lhe Eping, il you could enpldin to Lhe jury how & spinal
cord §1amylalor. & Teaas 5 |phonecic] cord staimwlaror, we're

Lalhang ler abowt M1. fimag, would be surgically placed?

Kk Eo the epinal card stimulatare are placed In the
spinal ¢ans). They it on tof ol the spina) cord. 56 if you
-+ can you pull up a -- that s okay.

4] Do you want the animataon?

A Mo. No. I1's okay } wag just going 10 show them a3

spine] cord.

S0 when you ook at » spinal cord the pathways that
#ré going bich up towards Lthe brain, providing ernsation and
pain, primarily on the back slde.

5o what we de. i yuu mahe & Emsll opening to gel
into the Gpinal cénal and you insert this devive, Ohay.  And
thal device &its on lop of! ke cpinal cord. Technically it
§itE on top of the spinal sac, and then there's vsually a thin
layer gof 1)uvid and then the spinal card. )

And then 1i’s ronnected via & cable 1o Lhiv pulse
gentralor wvhich ¢)psgically 14 put on the patient*s r3abt bult
cheek. Those are separate incinionu. Sometimes you need 10
mahe an addii)ona) inciesipns Just tD Connect the rables. And
then 1t 'e placed wherever il'se deemed Lo be dppropriate, ta
gel good coverange.

Typically you'l]l ger a Lrial done 1irsl, or

extembula [phonet kc) needle sticke. Pain minagement will

L e ol rpran
Phammas (MT) 0T DD - bun 320} +a) d0Y4
Dewnis [N0B) £ 14 2793

o4

Q Okay.

1 3 There's the reaneclion cables. Most commonly it -5
placed in the lower thoracic or mid-back. bul eclectively ji
car, be ungd uUp 10 the meck. Thate s 3 good picture of Lhis
electrode, and it a4 Besically spread cur; it Yookt Jike 2
padd.e miLting in cthe Epinal canal.

And typically thiz can be & device thal hae & remcie
piogiamme: 6o Lhe patient car have multiple settings.

4] That's what this is. 1hs program?

1) ¥es. And newer the devicer the patienta can have up
o 1k different peuiings. and they can adjuul the intengily,
turs it alf, Lturn it an. I had eevéral paitremie whers ic's
very nelplul. 1he Jives lor Lhess who need it.

Q Qksy., Now i & neurosLimulator also an effective
treatment for occipital neurslgias?

A 1t ¢an be. Typically Lhe Lreatment wil) be try some
injectiona. first., Pain mahnagement may Lry Ecme hlocks Lo - -
do leng-term blocking of the nerve. They may try ablatiom,
but they can also. iL's very ¢ommgn Lo bse Lhese pErCULSNEOUS
leads as well.

Q Ard ik i1 your ppinion. a3 one of MY Simiot:
vredtimy physiviane thao he nerds placement of 2
neuroalimulatlor to most elfeclively Lyeal hid¢ neurogenic pain?

WA. ROCERS: DObiection, Your Honos, (ounderion, ond che

dikcioBure jEBwEs thal we discussed.
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piace whay Lhey cm]) perculancous lrads, which sre smaller
Itads. They're basically 1n the chape of sual] cylander tube.
and tliey can be placed in varibusg configuration:s .

The Jdes 35 thot'e done swahe and the patiant s able
10 give lesdback saying: Oh, yedh, that's Lhe spot. thal's
neT it And Lhen Ehe pain management doc will move that
sr¢und unli] he gees what we call the avert apol. Heaniag
i1's get1ing good etimilation in the ares we want ir.

And then the psrient -- they will make vemporary
connections 1o an external version of Lhe pulae oensratar, and
then thar's 1ypically you want a1 least a tive-oOay L1113l where
they re adjusting it, and grtting & chancr to really use ir,
0 Lhey can be 10 a good poeition to say:  Yeah, that waa
really helptul, or. you khnow. it didn‘t seally make a
ditterence.

<] And thism ie a paln management device?
A Yes. PRy deflinition ar's to manage. but - yeah.

Then it Lhis Lria} 18 succescsiu]l Lhen they 11 come
lome ond 1°]1 plare the permanent one in.

Q QOhay. hkl) right. Thank youw, ODoctor.

And {f you ¢ould takr a Jook at Lhis animation we
have, and tel) ve, i thie, I Wrow in cimplt {orma. how the
stimulator ia placed and how it works? 1a this the batiery

Elimuwlacor, il It's placed surgically im the hip to Lhe burc?

A Vem.

e
1520} =t boae
294

T Ruperty
Pherrus pu0d| D1 BiL
Baarer 1303

MA. ECLET: Same argument, Your Hunor.

THE COURT: HMNoled tor the record. Do you want a
continuing objection. Mr Rogers?

MR. ROGERS: Apsolurcly

THE COURT: Vary well, 1'}) note it for cthe record.

THE WITHESS: Answer’

THE COURT: Dverruled. Yes

THE WITHEES: GHeprocal the queetion. please
BY MA. ECLET:

Q ls i1 your opirion a% cne ©l Mr. Siman‘s \resling
phygicians Lhet he needc placement ol 3 feuro or spinsl cord
stimuiatar to most cffeccively treat Ric meurcgensc pain?

1.3 Hell, the clinical answer would ke br ot Jleagt would
need placement ol x trial.

4] Ohkay .

L] And the £1ia) je Smportant . becsuse the tria) tells
you whether &t npot to do the permanent.

+] Okay. What 1 wanl you to do for us now. Doctor, js
it yau hry in, 1'd like you to oyt)ine for wo Lhe cost
assurieted with the surgical placement al this spinal cord
Btimulator .

A To you want o tibt Lhat a lititle Lt so } can -
i1's not important, I quees.

[~} Yeah. 1'm just -- this 1w for 1the yury

A Cray. Qo< .

¥ vepm .
Freegens |A22] 2ok GbRY ¢ 1 0iwon 1520) 40)-000 0
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o - kG BFF, and 7'M going 1A juar write on v and
have you - - £0 yQu menTionec & t1oa] stimulator would he the

firet thang.

Sc whal weuld be 1he coslz dor the 1ris] stimolatar,
including the surgeons ccsiw. anesihesia tees, surgical
cent2ay, supplies. all-of thar?

And the facslity

Ihe tucilatiaer

<+ basicelly cverything?

Yeah

S0, 1'm sorry. {or Lhe trial?
Far the 17i3] of the stimularor?
Appromimately Eé4, 000,

Eighty- four thoveand?

5 O ¥ QO F O ¥ O ¥

Yes.

Qo Okay. And then the permanent placement af the
sLimuleilor by 1he 2spine surgeon, vwhay sre the 190121 cosLs: the
surgeon’e lees, the anesthesiologist's [ees, the hospital o
SUIgery center's feeq. the <cost of Lhe stimulator and
equipment and al)l of that*

HR. FDGERS: OCbjrction. ¥Your Mgnor. The detior's
teatiiied only to the trial not 1he permapent --

HR. EGLET: Your Moncy, he has iestitied to both thia
r1a} amd the plimuiator, we'rr zntytled to ourline the cost.

THE COURT: Overrule the objecrian.

L e i
2 Vmusn 1V10] HDD RO
e 7Tmy
14g
L Well, the leasds Lypically atenL ac durablr in the

cervical mpine, becavre there's simply & lot mpre moliun, §0
there 38 a higher incidance ! needing tz Teplace the leads or
TEvise A gopneglion cable.

Typically if thete’s a problem il's weuslly righe
wneve J1'® going in. £o op average 1hal revisipn Ls
appiokimately every two tc three years fer cervital, and --

Q Every Ewo - -

.} Every two ta thrce yeare. S9 say svery ULwo yedrs.

Q And vhat“a the cost al rhat?

A Approximately 103,000,

[} And Lhen i6 Lhereé 8 FequireMEnt, any reéquiremencs if
Lhere's any fallaw-up? ) mean, is chle thing programmed with
& ¢ompuler or apnelhing?

A Typic#lly whai hpppena s, the patitni, the lirm
injrjn) period over the firnl Lhree monthe may need mora
irequent follev-upe 1o just Line-iune Che programming.

So bapicelly that involven seeing the doc and (hen
having the c)linice] cpectalist from the respective company
thay makes the implant and alier)ng the progremming.

o Ohay .

A So average come tar that, includipng everything,
1L's iypically about a2 thoucand dollark.

=] And then you sajd that's how often?

A 1 would say in Lhe Jarst Lthree months, 1L°G Lwice.

L

o
F43-E8A5 - Vumaae 1374) 43 BO)n
TUESE R b .

20
1}
22
33
214

2%

003457

167

THE WITMESS: 11 1he L1ia) 3¢ Buccesciul and & permansm
snplant 1e fndicaved thost cestr allogerthar would be
ppRroximalely 12,000
EY MH. EGLET:

Q 5212.00D%

A Yea.

o All right. Now. the - is there noTmally 4 revision
rt 1kt pular generator Patiery thatk & done?

L3 On general the pulse genfrator, depending an how Lhe

patignt uses it, may be veplaced anywherr (rom three 1o seven

years. 1 think a reasonshie average ia five years
Q So thr stimulstor would have to be surgically
replaced?
A We were just 13)xing aboul the pulse genermtor.
[+] The puls¢ penerator.

A Which i@ basaca)ly cthe, you xnow, vhich is the power
source and 1 he computer, ’

"} And you said --

] Average, live vearr

Q Every live ymars on average. And wheL"s the cast of
Lhal?

A hpproximsiely 141.£00.

] Ohay. Now ig threse vsually in prople MY. Simdo'n

age, % 31evision Lhat has Lo br dont for the leads, ay least

once?
AV
T Femanay sna .
Frorss (w11 10485 5 Tuczen 1320) 200-4014
Dot IHI M 14
109

¢ Oray.
A And then afrer thac it varjec. 1 woyld say 1

tyPitally wculd ter a patienmy back maybr every sin months
0 Okay The follow-up 3¢ lOT prouramming in the (irst

three monthe, you say how many timee?

» Teite,

Q Twice, &%

A Approaimately 3 thousand dollars.

Q One Lheusand dollavy per wisic?

L} Yee.

o So $7.000. And thén you Haid -- cthen the

reprogramming s every s)s manths?

A On average, yrs

4] Sa that would be $2,000 annwally?

A Yum.

q How, Lheee neurostimulswors. or spinal cord

stimulators, ars these something that narmally are placed in,
those sre placed in the patients, these are 1iletime thinge?

A Typleally they keep them 2 long time. Vew

Q A1) right. Now, 16 the nted {or Lhe placement of
Lthe spinal rord suimulator n By, $imeo direcily and cavsally
1elated 1o ke WoLol wihitle cyasn ©f ApTil 1Y, F00%7

MR ROGFRS: 5Same ebjectiioa, Yowr Honor.

THL COURT: Same, duly noted for the record. Overruled.

THE WITKESS Assumang, baard on everylhing we've talhed

. AV!can:
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about on the rewue ol chignic Parh. & louz-year rnuervy), ye3
B¥ MF EGLET-

-] Bamed Ch -- DOCEer, bared an YOUY ENpErIENce an you

4 Lreatment ol tkit palient over Lhe Jast number ol ythrs. #ro
3 your understanding of his chiansc paip. is at more likely 1hen
] not that he'a going Lo need the permapent placement of the
7 wpanal cord aiipulacor?
' LY hgain, 1 would - 1he perwmanent 33 ctontizgenl wpdh
? lhe tTial. I'd say it'e gelinitely more Jikeldy Lhar nor, he
10 a. le#ui needs the crial.
LN o ! undeisiand. BUl my queslion »& this, Doctor:
37 based on your eaperxience and your understanding of hié chronic
L] pain, and your 1r#3iing palarnls like him in the past, and
1% this typr of neuropathic ppin. and understanding his problems,
15 and based an yepr e eaperience, 35 it more likely than not
18 that ke will end LP having 3 permanenl placement of a
17 st jmulator?
18 ME. ROGERS: Objection: ashed and ankwered. The Doclax
b plrcady --
9 THE COURT: Noled for the rrcord.
F3] MR. ROGERS: -- responded to thie.
7 THE COURT: Overruled.
1 THE WITHESE: 1 would say quer wmy emperiénce mosb af Lhe
i potiente 3 send 167 liiade 46 have successiul irisle: wo ihe
it angwkr 6 yee .

112
1 A Yes.
2 4] And coultt ynn piease strike that
) Hypotlieracally, 1t someone teld thie jury - - well. |1
4 think 1-ve alrendy ashed you. You answered char. You-wve
4 alrrady asked 3nd answered that |
+ M5 tht medical cdye and rreaiment remdetred by you
7 and all ol the physicians at Nevada Qythopedic and Spine
L] Center, nll of the treatment drom tnaversity Medical Center
5 and PBS Anegthesia. been neceesary snd reasonable and caveally
10 relpted to the injuries My, Simee sustained from his Apri]
1t i5ch, 2005 moror vehicle frash?
)2 MR. ADGERZ, Cbjectian; wumpourd apd Lhe dovior hasn't
13 peen jdentijimd 35 an enperl to COmmenl OR Alhier pProviders.
14 MR. ECLET: Your Homor. speaking sebjection. You ruled on
15 this --
16 TIE COURT- 1 agree. ) Jdgree.
17 MA. EGLET: -- he's & trepling physlcian.
18 THE COURT: Overrule the object]en.
19 THE #ITNESS: Yer.
i0 BY MR. EGLET:
71 ] How was (he biI1ling anzecjated with 311 of the above
7 Ireaime™ Ahal you have depctrbed ior vwr ang provided 1o My.
kA Simao. customary and reascnable lor patients in Clark Coumty
29 ' Revada?
74 A Yes
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BY MR. EGLET

[+] Tkark you Mow, aller youY exirnsive rualuapion,
your treatment. your sui1gadal interventions with Mr. Simap.
nave you reached any conclusicns wilh respact tc what injurles
fir sustained directly and cdusally ©y the April 15th, 790%
motor wehicle cragh?

L) 1 would say - -

MR, AOGERS: Obiection: {oundstian.

TRE COURT: Overruled.

THE WITRESE: 1 would 2ay 1hae ixn a simplistic sense he
injureo i1he £3, 4 and C4.5% Jevels, with the leasc asignifirant
companent being discogenic
BY MR, EGLLT:

o Ag well 38 iniractable post-vperalive neuropathic

pain syndrome?

A As well am what appeare L0 be neurcpathic pain.
] And aocripital neuralgia?
A And/ar eecipital meuralgis.

MR. ROGERS: (Cbjection; leaading, Your Honer
THZ CQURT: SuBlained.
BY MR, ECLET:
Q Are your conpclusione regarding causation mere likely

right Lhan wxong., Doctor?

A Yes. Lhey're woze likely rigac.
Q And heyond that are you cerxiain?
AViranz
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Q Are your coemcluslons segarding the care rendercd 1c
Mr. $imac and thrar assoriated coetw. mare likely true than
not true?

A Jes

Q Qkey. And beyond that pre you cercain?

LS Yes .

Q And have al] 1he conclusions yow have shared wilh ue
here today befn Lo 3 reasanable degree af medica) probsbiliny?

A Yes .

Q And by Lhat you mean thet Your roniclusions are Laced
on medica) veaconing?

A Yeu .

MR. EGLET: Thank you, Yousr HCoRoOr 1l pase the witness

THE COURT: Mr. Rogers.

HMA. ROGERS: 11 the jury wowld like -- it°s up 1o you.
Yaur Honor.

THE CQURT: LUould rounsel approach, please.

[Bench Conterence Mol Transcribed]

WA, EGLET: Oh, Your Monor, could 1 An one warg | hing.
1'm porry, belere 1 pass the witness”? ke hasn 1l wiart ed yei.

THE CTOURT: Sure

MR EGLET: Your Honor. 1 would agh that Lhis be miried
as Plaaincitt s mexl in order. And ! would move this into .-

UNIDENT!F1ED SFEALER: ©66.

MR ECLET: 4%, mave and have $t admiLtted anle evidence

AV iaonz
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] TRE CORET- OQhay 11 thould Le marked 86 propcsed &y, i EY K EGLET: —I
? any objecrion? # Q [
3 MF. ROGERT  Sure  Ald the objeclions are Etatled. N L] Yer. S0 2:8£), thsi'e juet oy our page, s il
4 THE COUAT: Your otjefiiéh is noted lor Lhe retord. &% 4 tea. 5c Lhat ehould br 1900 1imes rwp
5 wil) be admitied L [+ Ohay. Can you poipl IGhRE ©utl  Okay. Right here:
b mA. IGLET- 7Thank you., Your HWonot. t A yeah. Right hrre.
1 {Flaincdft e Exhrbyt 6 Recelved] * Q A1) right. So for the recard, Dectur, you're
L] THE WITALSS: There actually im ane mistake on the bid) e identyfying Eahibin &, page 3. dait @i service, March Zuth,
2 thére Ti's Lwo-pagee. not one. Two leveln, that-e 8)l. % 200%. 1r a3ys "cage inlersor- amd JU t only billed (ar one
10 MW EGLET: S0 1L°$4 net the ryght ampuny? ig) cege -
1 TWE WITHESS: vYeah. They just gave one, i0'E like Lwe. 1 A Correct.
| MR. EGLET: Yows Honor. it we cowld go back on the 13 =} -+ At 1900 and should Pr 1w cages?
3 Teeord, the doctor's »Aoted Lhere's a misLtahe op the bi)l? 13 A correct.
11 THE COURT: Sure. Bacx on record. 1 Q 50 that shovld be 3BGO; 16 thai right?
it BY MA. [GLCT: S A Y.
1& Q I1s this relerenced - do you have this referenced L Q Okay. Thenk you.
11 anywhere #]1s&¢? Whal exhibil number is the billsT 1Is thie Y MR, DOLET: Thanx you, Yow: Honoz
SE your bills? bl THE COURT: Ohay. Cpn ] se¢ rounse) at the heach.
19 A Easctiy, i1'e bosicslly the surgical bidi. There 15 please .
20 wae two pagek and they only hilled cne. 9 fAench Confarence Mol Transctibed]
21 MR. EGLET: The furgacal bill, Roberi? Fal THME COURT: All right. 1t ccems, )adies and genLlemen of
i MR. ADAMS: From UniversiLy Mediral Centey ic 9. 2z the jury, that we cannot conclude LNe examinelion of this
22 HMR. EGLET: Ho, for Wevada Crihppedic and Spine Center? a1 wilntss, no we'ze going to have Lo ask Dr. HeKulty te teturn
a8 WA, ADAME: ©. 2% anclhet day, Tomoriow is sppsremily mot tné 33y he con relurn
2% THE WITHESS: Or the letterhead 2s because ol the schedpling of the witnesses.

AV,
- Frptres 18T Tad BIRD -
Deaap | 30T
116 o n
1 Mr. Rogere will be ralling A witness out ol order 1 cimpligtic, but 1 ran't really take & picture of the dise
i tomorTow alternuon. so that ' what al) the diacrvssion waps : unleEs yuu ¢xpoR2 it sutgurally, and so .-
k] about, sthedu) ng matierc And what tk3t means is, we don't H TINE COURT: oOhay. 1 think that anewers the question.
“ hnav yel when Dr. McHuliy can return, so you‘ll have Lo 4 The second pne reads, how can two Biscs have Lhe same lissure
El yomember what he said and walt until Be's canclwded hin k] In sbout the sawe locatyon, Lhat obe is paintul snd Lhe ciher
k Leptimony. t has no pajin?
? There Bre a ¢auple of questions that scme of you 7 THE WITHEES. Well, I think there uere thiee divece --
B asked. 1'm going Lu sread 'O um,  He may be a proper witnccs b wtll, yoy had tvo Jdiscs thar were painfuol 1 azEume we s
§ rg snEweT ctheee questiang 1 dan't know, The tizter one is g talhing abaut the digrogram? Because we're 3ble -- ate we not
10 photos o) diuca belore surgery, question. 10 altowed 1o ank & guestion to rlarity?
1 THE WITMEZS: Phalos? n THE CQURT: Hg.
17 THE COURT: Phoius of discs betdte surgery. 17 THE #)THESE: Okay. Assurming i1 'k Lhe dincogram, where
13 THE WITHESS: whet's Lhe surgery? 13 5t talks nbout the fyszures, bagically when you talkh akboul a
1 THE COURT: 1 would -- 1 would jeegine i1 means, are 14 fiEGure, you'se injecting dye into Lhe dicc, and you're seeing
1% there photos of discs bélore nurgery? 15 the dye Jewk out of Lthe disc and you'rs ascuming jt'cs &
36 THE WITRESS: You mean like, taking a pictures with a 18 Fidsure. 50 | mide the comment that Lhe cervice] discs are
7 camezal 11 Jalferent than the Jumbar discs, Lumbar dimca are morxe
38 TRE COURT: ] dop't know. You know g much a5 1 do. 1B common .
1% THE WITHNESS: -Ghay. 1 woyld say that photos ¢f the dists 19 A discography ies alac done ol 1he lumbar spine, the
70 befare surgeries on Lhe MRIs, i€ you look at rhe 2-rayo and an lover oppine. Analomicalldy, that 3 ructure is more of a
3 picturee when D}, Rcelexr #Hid 1he discograms, Lhoee are oiher N claerzic disc that'e encaced with 3 tough, essentislly
2 PICIUYEE Lhal ohow ROw the dye i% going into the Alscs, plaln 2 wAteTtighr. meal wd)] around. whereas Lhe cervical diecs are a
a3y a-yoyS. Theaie ~ouldl he the cleses thing to photos -- z3 litcle ddtferent. Ar Lhe sides of the rervical disce. Lhey
74 THE COMRT: Ohey. 34 have Lhaee things called uncoveriehral joinmis.
2% THE WITNESS: .- kecavse cbvlauély, | mesn. not to be toc i 3 l Ard 1 can actually shaw you fnd theece yointu
’ AVlranz
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you cee from the front, there's & littie praminences ol kone T
Lhat a6 up. vhegrag a lunbsr tise, everything € laicly 1iac
€c Lhe An310my and Lhe srruciuic of 3 <ervicp) dIEc 15 a
Yavrle dafterent. where 1L's nol completely mncased in a
walertight . tough ouier revering
5@ evenR in the narmal dimc. 1| you put dye in it,
you Can have pame leakage of dye out of l‘he sides. So what’s
pped1tic about thal i that when they dad the Sastogran, they
tested three disce, -4, C4-% pnd C-6, rthe painful diece
that were reprutucing -- thie wae the mouth pain
We're ab C3-4 #nd Ca:4. C4-¢6 did not csuse pain,

cueh though Lhere vae lephage of dye. So you can eaplain the
leskage of dye juEr by upderstanding Lhal subtile but inmportant
diiference 10 anatomy.

THE COUNT: Any {ol)ow-yE questions by counsel, sither
ajde?

THE WITHESS: I'm scrry Lay me

THE COURT: Sorry.

THE WITNESS., Bul 1 think 1he quesLion -

THE COURT: Serry, Dacter. 1 theught you were finjghed.

THE WITNESS: FRead your questiOn Once mare B4 1 make sure
1 snewer it carrectly.

THE COURT: How can Lwo discs have the same 1issure in

abaul Lthe Eame locatiohn, that one it paindul and she other hes

no pain?
AVTianz
04 vk | 12 heran i
2§ 713-508Y ¢ Lo gon 13107 207 8124
Cenes 1363) 436-3395
e
IJury Que)

THE COURT: Ohay. You may he rEcuned 31 you wish ar you
can 5tich arpond. JL'g all the =amr v me, EiT.

UMIDENT; FIED SPEAXER. I'1]1 talk 10 you alter.

THE WITNESS: Okay. Well, 1 think, fer what j1's worch.
1 can veke Friday ot noon P Ahink 3 can do thet

MR. ECLET: We have 0 -- we have o -- and 1)1 1alk --
1'11 ca)) you tenight, We have Lo foordanate w:lh Pr. Groven.

THE W]TNESS: Dhay.

HWR. ECLET: HAnd jiL mdy very well be al poon, so -- but
1*1) Jet you hnow.

THE WITWESS: 50 you will Lry to alijem Lt haa
evening?

HR. EGLET: 1°'m geifng to tey 1o firm thet up.

THE WITHESS: @Qhay. All right. 1°}] ger al) my stuif,

TUE COURT: Thénh you. Ohey. Ourside (hr pregénde ol
the jury, Mr. Michalekh?

MR. MICHALEX: Yea, Your Honor. 1 undersland Lthal the
doclor was adlowed (0 give a lulure Cate opinlan. wWe aré
eniitled under 726G 10 3 ccmputation ol domages. We f3led 2
melion in timine epecilicd))y eon Lhig igsur.

ARG YouT Monor. duiing Lht heaving: on vhe motion in
Lthe Jimine, specifically weid that you hadn't heasrd anyrhing
new, hadn't hearc any discusnion ¢f any future cvare. This was

a surpriase Loday. that without any priov disclosure, certainly

. AViranz
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THE WITMESS: Well. 1'm av » 10t de biv of a disadvaniage
because 1 haven't been 1echniceily beren shown Lhose
pitiuree. Bul Juec becavik they have them  quote, unaguotlr, an
thue wame locacion doesn'! mran it discsredile or maker ot
coptueing. 1l Just happens ic be eNRL way.

THE COURT: Any lollow up qurat ions by counsel?

#R. EGLET: Ho, Your Marar .

. THE CQUAT: 1°m goiny to be asked thal Lhece queilions he
matked ag Court ‘s Exhibyte next in arder.

THE CLEPK: Yes

THE TOUNT: There were a couple ©i other queaticne
gubmiited by Lhe julare, bul this witness s probably not the
one o apnwer thege gueptzons, Be 1°'m going L@ apk the Clerh
Lo nax; these and just nang ancto them Ifor now in the event
1hat we gt & witress who can anawer them, Then we'1l address
1he guecstions Lo that witaess. whoever that might be. Sa 1
need thoce Lwa bach,

With the thanke of the Court, lediea and gentlemen
ol the jury, you may be eacused. J remind youw nf ynur
obligstian aat to disceses thls case with anyehe. not to torm
or expreki any opiniop. Mol to 4o any rezearch oh any subjech
connecvred with thic case. Plesse revurn tomorrow promptly al
1:00.
THE WITNESS: Friday al 1:00 crart ae wells

THE COVRT: No. Friday's & noon muare.

AVTranz
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from & jormér oember o! 1he bench whe would know that such
documpnits would need to be disclosed under 76, we haven-t gct
¢ topy of it

1t hasn'c been produced to us mnd CEXlainly Dol »
lieting ol those damages And the dacter shavld noy he
entitled tc give & futuie care discussion when yoy viclate
ruls 2R in -- regarding the compuiat don of those damages
There ore a lle6ting ol another ton ©f jgsues Lhal the docior
should not be ) lowed 10 1estily sboul.

1 wak beginplng to djsrvss Lhope =arlier. W& moved
onLo have hic 1&stimony. buL the veracity of tht witneeses
Your Honar. (here woe 3 maljon ip limine that we filed that
said enpered, even medical experts, are pot allowed to discus
ot wguch for Lthe credibility ef their witnesser.

THE COURT: Mr. --

HMR. MICHALEK: Yopu qranted our mation.

THE COURT. Mr. Michalek, ) need to stop you there
Décauste now, You'ie i1eprating argument you made in a previous
haaring, in 3 prévious Objection. You've ad¥eady lodged your
obyeciion with reapecy (o Lhat. The Courc's already ruled on
ju. P dontt intend (o 3llaw you 1A YeviglL igsues shpt you've
already addressed. You've alveady made yaur Tecord and the
Court's already ruled on It.

HA. MICHMALEK: Your Honor. my underaianding wae. when )

Lr:ed ta make Lhat sspue edrlics. ) was prevenied rom daing

AViranz
wariry a1 1o n. -
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50 when you moved crtc int Other igaue 1wkl r.oie, icr the
Court, however, Ihat every Vime there 14 an objection. 1hres
memDETE of‘ the PIpirt:il’'s 1)sk are vp there. givang thar
Jdess a8 Lo, yOu know, w3l shauld be o7 should not be a))owed
intp evidence, only vuc ot which are trial caunseld.

1 think the Defendsnt shouldt be allowed the came
lgeway. J1'm mdhing my gbi¢ctions now. Othepwise, we'Tr QOINg
Vo have 3 cavalcade ol prople coming up to the bench, making
theiT argumenté al) |he ram¢. And ) don't think that 16 what
the Court wanis, elther There was AR 1ceue regarding
reistionthip betueen the dactere and the Plajptiti e caynsel.
And I belirve Lhere wat #n issve that was raizsed during che
matien in limjine.

And the Court sciually aaird ¢hpl there's two
sepaAIdte iesueb. You prevenied vs Jrom making 20 Argument
abodt the medical build.up But you 5aid that the biaa gl the
wilneases wes CEILBIRly faiy gasie. And 1 can point 1o ihat,
sctudlly. in the Lranscrspl, Yony Honor,

THE COURT: Mr. Michalek, now, YOu're rearguing iesues
that the Court"s slready heard., wWhelher you made 1he argument
or whether someone |rom yous figm mide the argument, the Court
has ¢areiully considered all of the motionn, all of uthe
briefe, all of the sarguments and all the objections lodge.

And the Courl™s mdde a xuling and 1 don't JnLend to revisit

inuues we'vwe already discussed and addreseed.

AVTranz
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Jt doesn't makter whether it W1, Wall, or Mr. Ademe or My
Egler. Thns poinl ix, you've already wmade your terord

MR . HICHALER: Sure Your Honor. 1 think that .. 1 tkink
1 mieslared or you must have migunderstcod what § wag tryirg
Lo gay. 1°'m net 3eking for argument pbout medicsl bu:zld-up.
What I1'm discuasine is. during the diccuesion of Lhe motaon in
Jimine on medical build-up, thers wse & dingugsion of bjas of
the wilnesses.

And on Page 34 of our LIBDECTIRL, we weze
dlscuswing, Mr. Rogers and Lhe Court, akout medicel build-up.
And we were 1alhino sbout there. the bhias o7 Lhe prejudice ol
{he witnesses, 1het they may huve eome relacionships, thal had
some Prior relstiorshipa with tounsel.

And the Court waid thal we would allowed to go --
would br allowed to go into that. You ymid, ogkdy. The
motion, as 3L wa¥ granted, i.e., ta)iing sbour medical
bujld-up, wac granted. wWith reepect to the viher jesues chat
you've teised, which ) think are inportant ispuca foy trial
purpe$rs, rrlaiing Lo bias al expert witnesses, Now many times
they've 1eatified for example. for & cervain firm #nd what
hind ol compenpstion they ' ve received (07 Lhelr time, 1 think
thoae are all Laxr game.

Ane yesSterday. therpe wag 3n argument aboui. well,
the Courl's ruling was. ve couldn‘t get inte blas or

Telsl ionshine That s mal true.  The [efue 1hat you granied
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ME. MICHALEN The reagon why I'm goinyg over thie, Your
HORGT, 1003y. 13 DFrause yesLerday. lhrie wsb & mifcikdtipn 1o
the recorg. 1°m pointing oul in (Bf transczipt what Your
Honor actuslly ruied. There were argumenis made Ly Lhe
Flaint){{'s counsel, whale these molions wvere denied, that,
1thet 38 nos - just becsuze Lhere 19 3 minute order that says
rey, your motions are denied, (hat Jo#s not acturaiely retlecs
wiaL the Court ryled. #nd i1 1 coold - .

THE COURT Wail 2 minuce.

MR, MICHALEX: 11 J em allawed - -

THC COURT: Heit § minute. Wail & wingte. Haiv a
minute. Lev me addresd one thing. hecsute you have mjsctated
whai the Cowrt ruled. You said that the Court denied yaur
mat1on regarding medical build-uvp. And whst hanpenegd 15, when
I specitically anked counse) whar rvidencs do you have that
there -- that this case wagk -- Lhat Lhers wak any sart of
nedical build-up, or chal thip cose was JIloIREy driven,
counsel could not reappend to that gueeljon.

M. MICHALEM: 1°'m nov --

THE COURT: You couldn'y --

MR. MICHALEK: 1'm ot - -

THE COURT: «: tel)l me -- yeb couldn't Lell ma on# way or
the olher. And T reajize i1 wapn't you making the argument,
put fram the Court 's peTapeciive, it really dewan'y maiver

whether lt's you, or Mr. Rogers of another delenee actorney.

AVTranz
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the motdon in limine on. and 1 agree wicth the Court's yuling,
was an medicsl buald-vp. 11 had nothing Lo do with biss or
Telatignahapt. You cgo3d that \koee things were fajr game.
And ve weye prevented (rom doing Lhat.

THE COUAT: And 1 think they are fair game.

MR. WICHALEn: And - well, ®Wr. Rogers --

UNIDENTIFIID SEMCARER: Mell. we dom'| know he's - she's
anid --

HR. WALL- That's abstolutely incarvect. That ie
absolutely incorrect. Whai ju .- was Eaid in a braring about
relationghipe briween Jawyere and witnessew -- you eaid, 1f
yOu want 1o Mahe & specilie poinl on thar, ti)e another motion
in limine on that poimy speciiicatly and the Court would
conaider it and rele on It afcter €e had 3 chince LO OppoOGite
il Nothipng has becn filed.

THE COURT: Thair's my recollectian.

MR, MICHALEK: 5o You'ts spying. becauge there waen't a
specilic yuestion brought up during pre-trial. wr're pol
alloved to rpige 11 duzing trial? Mollons in limine, Your
HEnnnr, aze certainly fof the Court*s henefit snd 1 understand
that But il there s a rperilic guesilion thal comecs 1o our
attenticn, we nhou)d br able 1o raine thet 166ue durang trial,
nal jusl becavee we haven't brouglnt that jssuwe In o mation in
rimine,

Moligng in limine cercainly apeed thinae aleng, but

. 003461
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there'r going Lu be issura Lhat come up during 171a) thae just
can-1 be raised 1IN @ mouion in limane, QUEERIONRE e JiSCOVEr
through distussions with other counsel ot tkrowgk othex
witned e,

Jusl hecause we didntt raise il belore doeen't mean
we shouldn'lL be able to raise it naw. 1} think Mr. Aogers was
attewpling to ssh that yenterday and he was simply precluded
from 8skIng #ny QuUeEtiens Tegarding bise or relatiomvhip.

THE COURT: Well, thati'f npol tyye. Hr. Michalek, Yaou're
not reslly accurately representing che record. Mr. Wall'we
pratement ot what accurred is accurate. And the Iact ol che
matteYy 25, af the pajtjes aren’t gaing to comply with the
Tulinge the Court make&s In Lhear pra.trial motions in Jimine,
then what"e Lhe point of any af them being dratred and argued
before the Coury?

So 1 really don't appreciate the fact that you are
rearguing ismuer the Court's already heard. The Coulrl ‘s 1aken
s Jat of 1ime. 1 never rut any of you ofl. I 1#0 you srgue
La your hearl s contem on ¢ach one of these motaons in limine
and 1then ur made 8 recerd. And now, you're reviditing the
very Jusues the Court ‘s alresdy taken Lhe vime to hear and
yule on. 40 ! wish you would mave OHLO BOme new material, dt
you have sny.

WR. WIDHRLER: Your Honor, leoh, }'ve been 71aised 1oy 3%

years in this jurisdiction and I've been tsught by appellace
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relationshipk, C(hat Mr. Rogers tried to make, thal there wvas
-- thal we cbjected to that wasn't allowed to go imao. 1
don‘t think there wac & 5ingle questivr wn thae. and that
wasin‘t the pubject of what wes broughy up in the matvion in
Jimipe. §o - -

4HE COURT: Well -

HR. WALL: )} probeably shouldn L have rven siood up, but |}
got Lo jus - f got it -+ il the point af this, lrom thear
pergpective, 16 ke muks & récord Lo presbrvd i1, you kngw
whpt? That's fine. But don"t Risctare what happened ir thie
courtreom.

THE COURT. Wel), ) agtre, and hete's Lhe thinyg. When
Mr Hichaleh gsys Lhat Mr. Fogerc was prevented from explaring
1esves o) blag with respect to witnesses thar (he Plaanuaid
called., that iw 8imply not tfue. That iz nou crue.

MR. HICHALER: 1°1] move on, Your Honor. I Lhat's your
recollection of §t, ] wil] certsinly accept the Tourt's

recallect)on ol it. There was discua

on todsy by Dr. HeNulty
1hat he vas more conrerned with the patient, the Plainvitr,
being mose concerned aboul his hesd symproms, and thal. tha
overshadoved hir neckh symptome How, we Toaiscd this jspype and
this Came Up aL 1 pre-tridl motions du Yimine. AnD dx‘c ohn
psge aeven.

Well, 1'!)l mrart ewrlier, Your Hanor. 1°1) stare

back 41 page lout. Angd this s digcutslon about Hr. Remerco
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cournge]l how Lo make 3 1¢cord. Bnd 1 will say, 1°m Jusi 1ryrna T
16 do my Job, which 1g preserve thre appeal Jus! breayse 3
molion in limine hic been [iled does nor mean the ehjecrion
should not be taised during rial 1t doee mot mear that the
Courl Can*l haveé ar. gpportunily te <hange Lheil! mand.

And whal ]1'm trying to do io 1vojold  One. prescrue
the objection. Even though 1L was Ijiled in o motiom in
limine, the Supreme Coyrl tells me to raise the issue agein
during trial, 1o make the abjection.  And second, mayhe my
argument i1s going 10 change your mind, in which case I don't
have thel jssue on oppeal, 3 win that istve. And sa that's
what 1'm trying o do. 1'm pot Lrying 1o waste Lhe Coust’s
t jme 11 1 bring something wp, it‘s becawse 1°'m doany my job

MA. WALL: Wel). 1 dom't thank iu'e part ol his jab.
whether Lraiaed by appellate counse) or nol, to miseLare
what’s in the recard.

And 1 bet 1 ¢an go back through this transcripsy .
just in the Jast 48 housk. probably, and tipd eight 1o ten
conpleLe miactAtements fram Hr. Michalel aboul what s §in the
record, mbsolute misstarements, §ncluding ¢he one that he'p
just -+ vhe arversl vhay he ham just mede voday. nobr evEn
rLaking inuo accounl the ches he mpde oOn jury selection after
not having been prerent during jury éelection

There are -- 10 my khowledge, there wad not a aingle

questlon yesterday of Dr. Rosler about any personal
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ond hc'a 1aising the ispuc to Lhe Court. And he's alking
abéut it in the contear of the motorcycle incident and
sggravation ol migra)nes. And he séyx. 31 tidn’y hyuee
anylhing te do with 1L and i the Ylaintiit's doctors are
going to ger Of the stard and tes1ify. that in sume jashion.
ehic car accident asgaravated migraynes, well, Lhe quesiior ie
how?
what Xind of migraine is it? Where does )1 come
trom? ¥hat's the generator? And 3! this ateidemt could do
it, did 1he molorcyrle soccident do it? And il the motarcycle
mrcideny did st. what's the dilderence beiveen the twal  We
necd te, now, eapiore this masking claim that s been made |
Essthilially, what Or. Hcriulty faid wan, wel), the

patient was wore concerned about [he head symptomg. This
quershadowed the RexL cympiems, so there's thin mashing going
on. And on page seven of the Lrenscript, Your Ronor &aid the
motion i granied, alihough 1t Flainciti*s sdpert vitneos
jdantitied. and Mr. Roger: hag indicated, Lhen 1 think that's
prohably 12ir geme 1or porposes of CYoss-eapmination,

MR. WALL: That's net correct We were talhlng

MR. MICHALEK: Liu'% right --

ME. MALL: Wr were Lalhing about the matuscytle accrdeng
ThalL wae the motion regarding the mocorcycle accident. Hobody
ha#s said tLhat the motorcyrla accidEnt cauced 3 migrajne oF

even expcerbated 3 migraine Thiec 18 what 1°'m laleing abtwi,

L.
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about mimetIatna the reccrd That e:13an .- and T didn 'y even
look al the tranacripe, but ] hpow whal hr's 1alhing about
Ang the metjon wWag en the matceeyc]e accrdont. Dr McRulty
never &ven mentioned Jt.

THE COURT: Well

ME. MICRALER: Mel), Your Honor, the issué 1%

THE COURT: And again., you know. it wvaem hr. Hogeras who
was here aiguima it.  Maybe that's .- part of 1he problem iw
thalt Mr. Michalek wes not here arguinn., MWaybne thal's why you
dan't recal)l what happensd.

MA. M)CHALEK: VYour Honar, I'm resding direct)y fyom the
trapscript. The 1ssue thal M1 Rooets 15 raiazng 14 Lhie
mashing ¢1ajm, this issue Lhat. well. the Plainiall did nox
make any complainte of neck pain becsuse il war overshadowed
ar more cancerncd abour his bead.

And that apecitically was what Mr. Roge:ns wos
rai#ing on page faur and mpecitically vhal the Court najd
yeah, 1 think that Lhat's probably tais game. And row, }'m
being told that that s inaccurate. Wel). 1‘m reading directly
from the 1ransfript.

THE COURT: You'rte reading it, tutl 1 don't think you
undersiand it .

MR. MICHALEX; Well, Your Hemor, 1 cap have Mr. Rogers
comy up hetr and rell you what his underatanding was ol rhe

inwsue, and what we wanied to preservd and Lhe claime we want

312
KR. ROJERS: Your Hanor, juel & €econd.
MA  MICHALEK: 1'11 rrad from pace chree
MA. POCIRS: Chatles, jusl a recund,
ME. MICMALEX: 1°17 recd at.
MR. ROGERS: 11 ) mighe, | remembt: 1n the opening, that

ithe Pimintift ook gyeat offense kg the fact that 1 included

the mplorcycle accident in the record or on the display And
the truth was, I didn't have 1he transciipt st thaL time, but
that was .- my uvndergleanding was 1hat 1f .- vhal the Court had
a qualitied position on Lhe mororcycle accadent.

And thal really was ithe reagon that 1 put it on
there. There wae no inlent e 6neak anythiny :n.  ¥hat mr.
Michalek ie seying rioht now wap that maybe the conlvsion that
pave'r poinling at, that --

KW, HALL: 1-°m nat cenfused.

THE COURT: L'm not conluused.

HA. ROGERS: 1'}1 --

MR. WALL: Hane of the court's confumsed.

KA. ROCERS: Your Honor --

ME, WALL: 1 helieve Mr. Michaleh's confuged And (nere
vas - -

HR, ROGFRS:  Youy Monor, 1 owag -

MR, wALL. TFhere ie na medlca) perean who can. or hasd or
would ever say that the molarcycle a¢cident hsg Pnylhing o da

with any ¢laim we're making in the cdse.
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’To make. 1 w1}l 1)) you that this docior has testifaed sz oan
expext. He's voucked fo1 the crediBidaly of the Fiainl it
Ke s mads thEEe aTQuoen1c about m3shing, abour how dbeul
how the concrern fox Lhé hresd pain 16 overshadowing 1he réch
SYPPLOmE .

and 1 cthink, 4a »with the motien ip limine. 32 you
wETe saying, well. you Apow, 1-1] congider at 3l someone e
made that claim, well, he s made that claim now. =g ) veuld
ask you take » look at thot issue and say well, 1 Lthink we'ye
alloved or ¢ross-exsminalion to explore thas.

MR. WALL: 7This is A0 confused Here's whar happene.  He
ham 2 hiscory of myarainen. We acCept it, We to)d them thoy
and then he ham vhoe Injury. We diecussed 3t the motion in
Yimine that Lthe tascL -+ youw hnaw what ? He had migrainee
belore, That '8 ceming in and we agreed. And thac s fine.

And §! they were exacerbated or any head pain {6 ewacerbated
by thin accident . they can eaplair that.

And 31 they want Lo bring in the fact, you know
what, ne did have migraines belore. ahanlurely. Lhere's
they're entitled. And that was the extent af the morion. So
3 den't hnow - 1 don't wnow whert Yoo get $I0m the motorcytle
acchdent to magking becavee they're Bt polar oppokilee and
none of them were euen ' were evEN Felevant Lo the di&cvss;en
that we were actually having in the motion in limine.

MA. M)CHALLK Your Honar, 3°'11 read [rom ..
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And 80 when 1he order agys your mallon 1o pyegvent
unrelsled actidentr, indurics, condil ions ig granted Ly itE
entitreiy, one »! Lhost 1hings was, zpecilicaliy. ithe
mctoTcycle ac¢ident pecauvse there's RO one (C téslly that )y
has any relationship to eny injury claimed. 1t ie unrolaced
and that was, in my mind, pevriecily cledr at the Lime ©f Lhe
hearing. It is pérfectly c¢leaz in the order.

THE COUKT: That's precisely my recollection.

MA. MICHALEK: Your Homar, 1 don'c know what in -- whar-s
in tounsel's mind. ©On page rthiee, it mays -- s is Mr.
RoQeIE. factualiy, whatl'c going on in the case 13, Lhere's »
200% car accident and the Plaintiél clagms that the accadem
agqyravated hid pre-exjating migratnes, which in lurn, mached »

new injury of crrvacal problems, for which he later had

rgery.

Thal "k zaactly wha! Dr. MCNuliy vat eaying, thet
chere were more concerns over -- about his head. It
avernahadowed hiz nech sympromg, Je°'s -- thir b5 exacily the

JeRUF thay wam raleced on page 1hyee.  i'm not ¥yeading Lhis

LTANECTIipL wromg 11 ¢ right there. HNHow, il that .- {1 the
Court*s gojng LO deny 30, Lhat's tinel. 1*m nol makyrg Lhie
stefd wp. 11'e righy here in the ttanscrigt. ] don't now
whal tounse]'s recollerticn :1s.

Y-m yjeading. direcily, the words. And he't calking

speaitically aboct ar accident Lhat agqravaied hie pre-
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sxiptaing migrainee. which 1n tukn, mashed 2 new injury. Se 1
resent the amplicaraon here that }'m coming vp herd wil hpul
kncwledge ol scmithing. 1'tm locking diteetly from the
transcripi.

Every tame I['ve nppearced in tront ob cthis Court,
Your Honoer, 1've had a case cicmthon 10 back vp what I['ve
said. J'm looking al the trenecripl. snd Teciting it. So 1l
vegent these implications #nd the ilnterruptions, you hnouw,
during wy arygumspl . You want to deny my moLion, Thet's fihe,
but 1'm reading directly from the tyanscripl.

I'm JUEL 1TyIng LO wake 3 Tvecard hare and make it
clear {yom the worde used, not from someone's recollection,
nat from somrone’'s underatpnding, the tronscrlpt. And this is
the exact 1£5ur Mr. Rogers waa ralsing.

YHE COURT Defense counsel was ncver able Lo link Lhe
morarcycle accrdent io any of the injuries that Plaint sty
suetained. You were never asble 10 do so before and 3 haven*t
heard you say »nything today., that you can now do sa.

HR. HICHRLEK: 1'm not trying te link the motorcycle
accident. LI'm trying to 1ink the issue of, well, is there &
=+ 18 there a4 roncern that this head pain 16 overshadawing
nech symptoms? Wel), il there 18, then why is Lhis being
caused? How i5 Lhis oceturring?

M. MICHALER: Well, guese what? Tha head pain's caused

from thia accidem There is same pre-existing migraines, bur

AVTranr
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guestiong we got today had to do with migraine suras and thst
relsted 1o & witnesn that was eucused yesierday afternoon. but
we didn't get the question in wunril) Loday.
M6 BODN aE wr beqan. 1 think, is5 when we go1 tne

question. Sa 1 don't hnow whether we“re cven going 1o have a
witnesw whe will be able to anawer that guestion 1! we dg,
1°1]1 ask the qQuestion ol & witnesc. Counsel'l) have 1o help
me keep Lrach of that one. The other ohe -- | don't even know
1! 1t's an appyopriate gueation to amk, bul in any event,
they're al) being marked end included in the record.

MR, MICHRLER: 50 1 juer, fer glarification, Your
Hecror - -

YHE COURT- wWnich ! told Mr. Rogers al a aidebat

MR. ADMMS: Your Honor, 1| would just Jike to sddress one
issue teal guichly. And that's basically reiterating my
argqument that 1 nade av the bench with regard 10 the spinal
Cord stimulator ar @ treatment aoption for Mr. Simeso. AR ]
pointed out at the hench, Lhe Defense took sevezsl deposiltions
in thye casy, many ol which were rreating physicians. Ia
fact, they deposed Dr. McNuley earller Lwice. Okay?

They depecsed Dr. Séibel an August 201h. 3034 LY

Lbat vime, they anhtd hlm several guestions sbaut his
1reaiment thal he¢ had provided and wam providinag. Al the Lims
af his depogitlan, be was etil)h Lrealing. #nd ewen threugh

vhis day, by the way, s £Lill trcatlng Hr. Simap. Onf of cke
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the heéd pain is cavert from this arcjdert #nd that which they
tieated 1P Aprid or May ol 200% way have macked some ol the
neek pasa at that time, bul if°s not it's net fyom &
metoicycle acovident It*s from The accidenl 1n quastion.

ME. HICHALEK: Well

THE COURT: Lei's move ontO the neat issue. We've Lalked
abaut Lhis ocne enough.

HR. HICHALEN: 1 bave rabced thag Fipe. Your Henor,
The lagt 1ésur 4% jury guexliuna, 1 know Lthat you'Te marking
3omt that have been given and samt Vhat have been nal given.

1 don't knaw il ¢hat ocrurred yesterday. 1 anow you made &
pole o exhibile, ©T 1 pusss, quastiond ithiat are going to be
repd 21 some [ulure point in time. Aye thoue gojng to be
marked for womme purpoce or --

THE COURT: Al) ol Lhe juror’s questions -- whether
they're tead into the yecord #nd answered by 3 witness or
wheLher Lhey're poL read into Lthe record. they're 8l} marhed
and included in the tile.

MA. MJCHALLE: Oksy. 50 even if thoar .- will thoee jyst
be held until & wilness comes Lo the piand, spperently. chat
can anmwer Lhose?

THE COURT: ®e)). #5 ) Lleld the jury, it it's a proper
one 10 be given. to be aoked and inguired inta, then 131 ask,
and inquire inta {1 and if we have a wilness who hazn't

already been exrusrd by 1the Court. We received -« pne of the
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gquecntion? Lhat courae]l asked him is, do you have a fmure

vreprment plan for the Plaintiti? And he responds at page %3,

line 20 throuali

I don*t right now in frant ci me.

He's asked jurther guestions of why he doesn't have
a future treatment plan right now. He heeps using that
phrase. right nom. And he says, well, i1rom a djagooetic
standpoint and baeed on the laaL time 1 paw him, ] wouwld
putsue, again. 3 selective nerve rebhlock at €4 leve). I
other worde, he needn 10 do a Qdisgnoevic block. In lact,
right above 1kpl. Le says (or diagnostic porposes, he needs 1o
do » diagnostic block befors he can hnow what his next
tredtnent plan and future Ltreatment plan is of Mr. Simao.

Later on through the deposition, he's dshed more
refined questions with regard o his future treatmeny plapn.
And basically, he'p dehed a question from an apeociale 31 my
eltice, who says okay. sesvming that he him 3 ponitive outcome
from that psin managenent procedure, what would your Lreatment
options for DF your Lredtment recomendations be jar him?

And he answers, 81 page 48 of hie deposilion. lines
ont through L7 through 2%, again fyam my perspective -~ T'm
7slot Khe spine surgean - - bt my job iF to provide same
disgnedlicu, Lut slsc some Lhesapeucdic intervent lons, which
range from modaliLies we mentioned brlore.

Would it be mediration mansgement or repeat elory

1ieciion or cenaidered se-relerral back o 2 surgean lo ser
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1t he del1 that he was arcthe:r svrgacal
anierventicns Lhat gewid help alleviatr. jusi baaed on those
diagnosiic resvite?

Then he's ashed, agsin, by my Ly my adsociate.
It sayh, ohay, let "= assume Lhat jt vaf Negallve. What wauld
by your next step? And he says, well. 3! the 1esulte were
negative. 1°'d probably continue to do myotascial Lrestmenia
for him_ medicarlon management He may not have any further
inlerveniinn oy esurgica) modalities.

Then he"s ashed, wWith rrgard Lo theee moddlitiea,
what does he mean by thes‘e modalities and he'e zsked o
specific question. A Lhig point in 1ime. is it {orzeneable
1o you Lhat he would he recommended f01. €2y, an implant of an
electTonmic Brimulator or gther type of pain rediel modality
euch #8 B morphine pump for -- the respones Jrom the doctor
wae, 1 rould se¢ where some mivht conklider 1hat an optlion.

1 den't consider it an opyrich lor an ARLYaBthecal
devicr right Rav. #ghin, g8ING Back tn right nov becpuse, he
goes On to say, he hasn't dune thal disgnoeLic Lesl Well,
guess what. Your Honor®* 1n facy, he does da 1he diegnostic
teay i November ol 2010. That disgnostic teat, &5 you heard
today lrom Dy, HcHully -- my clisnt received 15 ra G0 prreent
relsel. Ohay?

Gased On Or. Seibel's depasdiiion and hiE LesLimopy,

the {acy that he had p pogitive ouicomt from Lhal dlagnosiic

ce oLher surgieal

AVTranz
€ R ppmcireg ane b Tigmonp g
rorRy 4kl 70 ) B e [2100 DY KO Ha
Dyweti {3433 B34 129

149

been ouLlined for him Bui he didn't. ke dida't do thay with
any of the Lreating phypicidns in this cagr.

MR . ROGERS This one, 1°]1) rezpond tc

THE' COURT: Well

HE. ROGERE: Counse) aren'l meapt 1o divine o neaus
Counse] aye meanl ta diac)ose under the rules. They clearly
knew Lhis before 1hey came Lloday. They clearly met with DY.
MeMHulty. They clearly togk Lhe time Lo Driag pp diagiamg and
10 come up & pinitesion for fuluse dempges. mever onae
dikcloging Lhat this was sn elemert of damages vhe Ploinuil?
would request.

we fited the movSon becsuse we gaid, Ioak, fajr is
loiy. We are telling you everylhing that we'se Lringing,
Tell us what ycu're Brihging. The rulés require you to.  They
didp't. And that was the Bagis lor the objection belore you.
} updersisnd yov've ruled on it, but to pretend that Or.
Seibel s testimpny from jour monihs 290 constitules notice
when he caid, 1 don't know whav'c coming, e an shourd
propeeitian,

THE COURT: Your response, Ar  adamy?

MR. ACAME: Yeah. You're right. Dr Seibel 2 Leslimofy,
the procedure Lhal ‘s been done in Hovembrr. the follow.-up thal
wds -- Mowember 1lth, rhe follow-yp 1hal was on November 23rd,
the referral backh {o the spine aurgeon - Lhig tlme, Dr.

MeHully 'L paviner, Or. Lee lphonelic) an two cccasions and the
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LEEl means thal -+ fmew, that epinadl <ord avimulator 16 ket row
just & visbif sption, DUl now. i1t's & jecommendalion  Whyt
Béciusé now, we have the diagnoers¢ medica) basis am whaek qc
recommend 31 now,

The doctare do, pot we. The doctors have & medics)
bDakit now, bhased on the Diagnociic resulcs, LA yecommend 2
spinal cord Etimelator #6 [utute medica)] trealtment der HBr
Simso. So this whole thing, that they are surpricsed by this.
i® Bimply not trye. They Jrarned aboul 1L lirst a2 3 viable
vpiion back in August. The procedurera done. Thre diagnost ic
(e&l ig done in Nowenmber.

They covld have re-nociced hia deposition. A we
neard here roday, they noticed aume doctors on two nccafions
They never made the nexus, Your Honor, Cram what Lhey leained
about in 1he depo apd then sern on Lhe records. 1] chey would
have. ['m suré \hey would have deppsed one ol the docLore
akout that.

But thay heing & side, 1here were several questione
about a s5mipal rord sLimylator. moYphine pumpr and other pein
managément devices dincusked jin his Jdeposition. Not one time
did Delense counsel ask what the codbs al those are How, i
undersiand w¢ got to give them Lheir damages. but we don-s
nave to da their job, Your Honor.

¥ Meah, nNe*s -- My. Rogrre iy a qeasoned alLiornecy

3e could have ashed chal fimple queazion and that would have
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very last record, which was layL month, says no syrgical
optione but pPain manscement opt1ONE.

As the doctar testilied here today, this it a pain
managemen, device. 1 mran. how many -- there's 3 litany theye
now. Thare's, Jike, five pieces of either medical recorde 01
depositions that they ate aware o 1his.

MR. EGLET: And let me jurr add samcihing. Your Honor
Dx. McHuliry §8 a krearing physiclian Under rhe pules in
Wevada, tyesiing physiciane are nol required ta de repotis and
tresling physiciane are permicied, undey Nevada Jpw, Lo Falh
3poul ihe prognoeie, future treaiment and ongoing 1reatment .
That '& esactly what Dr. McRulty did.

And tour Henar, i1 is -- 1t i5 5¢ hypotritical Lo me
that it i3 keyond comprehension le: Mi. Hogers to get up and
try to clajm ambush and unlair -- when his gzperts in this
case -- 1, quite frankly, in 14 yeara of practice, have never
Eeen any anycinng quite like thie. 1°ve never seen 3 moving
tprget gquite 1dke¢ Br. Fish Iphopevic).

You‘re gaing tc hear Irom him Lomorrow. You're
going to mer what a mowing target defenae whore this guy e,
who will lie on the stahd and under Aath about anything.  And
you're goihg to sec thal, 1 pacmis® YOu. tomorraw. Aol let me
give you an e¢sample ol Dr. riah. Dr. Fish does a report in

this canme.

MR, RDGURE: le this relevany 10 Lhe Lgsue?
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mF [CCLET Yer I 3k,
mk  POGEHE Te thie relevams
™F. EGLET: £311 down, roungel
THE COURT: Well
MF. ADAMS: All righr.
MA. EGLET: You'we had yous say. I'm gaing to -
HR. ROGERS: Si10p.
ME. EGLEY: - have my B¥y.
MH. RCGERS: Slop. Bach aff.
THE COURT: [ thimk -- 1 rhink -- yeah, T think ic's

teir- 1 think it"e fair.

HR MICHALEK: Your Henor, thal's fine and 1 spologize.
1 should haven't interruptied.

MEk. RDGERS " 1t's not + -

MR MICHALEK: 1°vwe Deen interrupted [rDm severs) -.

MR ADAMS: HNo, no. L2t him finish. 1 wanl to hear
this.

MA. MICHALEK: Well, 1 jwet need Lo say this on the
record. 3've nad -- been incerruplLed several times hy
plaintiit*s countel, you Anow, when 1'm i7ying 1O make my
argument I don'L need counsel to mdy someihing. 11 the
Courl vanis to tell me to 5it dawn, certainly, @ will. 7 sm
shocked at the lack of respect Lhal i heing mhown from
Plaintifi's covnst] an Lhis Courtinom.

1 bave never aeen 3t where gownscl is §9ping Lo

- Wrpdrpay Ak
Frerns | 5071 143 0M3
Drievi [ X0 RN
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changea hie opinioni again. And I'm net talking modify o2
suppiement ing his ofinione Changes his spinione again.

Change: hi: opinione agajin in supplemdhlal tTeporte
And then, when Mr. Wai), on the dey he deposes him, he
¢ompletely changes al) his opiniang from all af his reporis
with no netlice te ©b whatsoever. #How. ‘how i 2 Delenae
expert whe is reguired gynder our rulee to do writien repests.
un)ike the trcaling physjcians in this case.

€o it is se incredibly hypocritical to wpke that
remar¥ wher -. and act dlhe, oh, this in uniair. you hnaw,
their Irealting physiciana are ¢oming up with Lhese @tatements
that there -- that are -- Lhey were on notice ol. 85 pointed
ouL by Mi. Adampo. And iv's canpletely and rotnlly diffsrrent
ltrem what their eaperts have done in this case. Mnd I can
guarsntee you 10 thiF Court that Pr, Fich 1s going to come in
here Lomorrow with completely new opinions that have nevex
Leen disclosed, Yows Homor.

THE COURT: MWell, 1 think the record s pretty clear.

My, Adams made 3 pretry good record reqarding the issue ot
notige J inink, clearly, there's ng surprice here.
Rnything rlne you need wa addrees?
MR, ADRMS: ©One Yast thing, ¥ous Honor. 1 wron, il
Hr. Micralek wanL# Lo ¢ome 10 the bench, | welcome hum Lhere,
but the crazy thing for him to bring this uvp today 15 just -

1 jukt <an‘tL believe 3t becouse yewmterday, ane ol my pariners

AVTranr
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ehuy up.

HE.

ME.
come up
some of
pariicu}

wWaish a

in thig

sLATLE L

LhrrFaten sendche physically with violence, direclino things to

Lake thanm: ouwiride. 1n yel] 3¢ achrr counael e eil down,
du and 1 an fhodhed 31 ihe lach of Tespect LNavt'E brang Bhown,

both covnael. that from now on, procesdings in this couriroom
should Be ditected, and argumenta directed, fa you.
ghould nov be meling 4rguments 1o each ovher, or yelling at
each other

THE COURT: That's true.
THE COURT: That's true.
f

THE CUURT. Thau's true. Conrider yoursSelves all

admoniehed. Mr. Eglei, please procted.

ta me that they have asn eapert, Dr. Fieh, who hae -- from his

tiraL sepoit, changee hio opinione in m supplementsl report.

Trhaie a1e Lhinge thay profecsions) stlorneys 0 not

And ) would ash Lhe Court, on both Mides, 1o direce

‘ounpel

MIUHALLK:  -- or screaming at tach ociher - -

MICHALEK: or threatenifhg Lhem In any manner.

EGLET 1 {ind Jt incredible that mr. Michaleh would
wiih -- had Lhe sudacily to moas that remark afrer
the things he'r cald over Lhe last two daye and
arhy. Lhe extremely chepp 8hOt thal ht ook at .Judge
lew momEnts ago-

50 ¥you hnow, he cught 1o JiBien 1o what he har Bald
CQUFLIDOR &hd have a 1jtv]le Introspection when he

hrowing stonec at other people. Bul it a5 inc:edible

———
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Dt 4300 630 1193

155

5AYS you

when you

eflort 1
Mr. Eole

1 made,

parines.

rwe of u

up., that

there's

he didn®

MR.

MR.

deme wit

HE .

otney Lhan that, 1've mact a conkcioue decrgion to ahide by my

i Beligve a)) three of us made an appearance on the record and
jury panel. there

THE CCGURT: #E. Eglet wap here. too, on the [irst day.

pe a tavalgade ol

that, thac doecn't help the process Lo have [ive people

xncw. it looke like you'r+ Cverpowering the Delensc
thiee #re cp rhere.

AnE 2& yor Rnowx what? Jolay, ) mobC a Tonae iour
c Neeg my butt ke the chair. eaceps fas one 1ime when
v ashed me to come vp.,  And That was Lhe argument that

hecause ) was wedl-versed with thie 1820¢. Ohay?

Tracy EqQleL"s, rerommendaljon 1c stdy there or just
s gc uwp there.

Byl you know whai? ]I Hr. Mickalek wants to comr
‘e 1InE J don"\ know whal he's retevoend(ng Lhat

orty two trial coungel. 1l he wag here the 11rst day,

L logk at uhat transcripi. On the record before 1thae

the three ol ug were here.

ATARS. That'se Lrue.

MICHALEM: Your Honar, 1 don'L think the point shouid
RCGERS: Mo, no I'm aigred. Lot s just Jeave, 1'm
h chig.

MICHALEK: -- people coming Wp co Lhe hench. [ thaph

huddled srovnd there, arguing. My poinst wag simply thar If
you're foing tu 21)ow she Defense coursel -- nr Flainuilt s
AVTranz
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CUuBle: Iwe o1 Lhiee prapfle (o come UB Lhece and make
Groueenie. vheh 1 wag simely ashano fOr the samn leewpy

T dex't th:nk jt'c approphiate ic have every
CounEdl, fvery t)me, run Up to the bEnch and make arguments.
1t sy the procesa jn lzent ol che jJury. You kmow, 1t - -
the meére people that ere up there, the more lihely 1t 13 the
Jury’® goang tc cvarheyr something. You hnow, typically, the
objecrione are heard whef the jury's earuveed.

That's timply what 1 was doino, making my record
now. ¥ou wnow, T don‘t want Lo rum up thete. and with
vugtybady else and have tiz At geven Teople, you hnow, =we
jusl ¢all people and have everybody S5Tand Lhere And that's
nel aoing 1¢ ook goad in Jromt ol the jury and 31't noL goling
ic help the process

THE CCURT. Well, Ji's up to yAuv il you want to appioach
the bench €x not. ¥hen 1 agk ¢ounse]l to approach the bench,
3t vfually asp’t you, you and you, i1t's counsgel. approach the
bench. 5o whotver wanis 1€ cone up here and have &
convereation, lee) frea.

MF  EGLEY. Thank you, Your Honor.

THL COURT: 5ef you |OmOTIOW.

IPreceedings Concluded &t 5:01 p.m.)
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RTTEST - 3 do hereby Cerlity that 1 have truly and correcily
11ansf1sbned the sMadin/viden 1eCoI4™I b Lhe BBOVE-em At lTd
taEe to the best ol my abilniy
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Smith Economics Group, Lid.
A Division of Crapoite Fivuwcial Coog
Economics / Finance / Litigation Support
March 29, 2011 7 7 Stan 'v!VSr.m'l'h, Ph.D.
Presiderir
Mr. Robert M. Adams
Mainor Eglet
City Center Place, 6th Floor
400 South 4th Street
Lag Vegas, NV 85101

Re: Simaoc - ADDENDUM

Dear Mr. Adams:

This is an addendum to my calculation of the value of certain
losses subsequent to the injury of William Simac. These losses
are: (1) the loss of housekeeping and household management
services; (2) the reduction in value of life ("RVL"), also known
as loss of enjoyment of life; (3) the loss of the society or

relationship sustained by Mr. Simao’s wife; and (4} the cost of
future life care.

William Simao is a Caucasian, married male, who was born on May
8, 1963, and injured on April 1S5, 2005 at the age of 41.9 years.
Mr. Simao will be 47.9 years old at the estimated trial or
settlement date of April 1, 2011, with a remaining life
expectancy estimated at 30.9 years. This data is from the
National Center for Health Statistics, United States Life Tables,
2006, Vol, 58, No., 21, National Vital Statistics Reports, 2010.

In order to perform this evaluation, I have reviewed the
following matexrials: (1) the Nevada Highway Patrol Traffic
Accident Report; (2) Cheryl Ann Simao’'s Responses to Defendant’s
First Set of Requests for Production of Documents; (3) Cheryl Ann
Simao’'s Answersg to Defendant‘s Interrogatories; (4) William
Simao’s Answers to Defendant’s Interrogatories; (5) William
Simao’s Responses to Defendant's First Set of Reguests for
Producticon of Documents; (&) Jenny Rish’s Responses to
Plaintiffs’ First Set of Interrogatories; (7) Jenny Rish’'s
Responses to Plaintiffs’' First Set of Requests for Admissions;
(8) Jenny Rish’'s Responses to Plaintiffs’ First Set of Requests
foxr Production of Documents; (9) Jenny Rish’s Supplemental
Responses to Plaintiffs’ First Set of Requests for Production of
Documents; (10) medical records; (11l) the deposition of William
Simao on October 23, 2008; (12) the deposition of Cheryl Ann
Simaoc on Qctober 22, 2008; (13) interviews with William Simac on
April 15, 2009, April 16, 2009, and December 13, 2010; (14) an
interview with Cheryl Simao on April 15, 2009; (15) the case
information form; (16) William and Cheryl Simao’s personal income
tax returns from 2003 through 2005 and 2007 through 2009; (17)
Ameri-Clean Carpet-N-Upholstery-N-More income tax returns from

2007 through 2009; and {18) Dr. Patrick McNulty’'s trial testimony
dated March 23, 2011.

1165 N. Clark Street - Suite 600« Chicaga. IL 60610 - TFax 312-943- 1016« Tel 312-943-1551
ws‘vw_.SmuhL'r.‘onon‘.ucs.con‘l
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My methodology for estimating the losses, which is explained
below, is generally based on past wage growth, interest rates,
and consumer prices, asg well ae studiez regarding the value of
life, The effective net discount rate using statistically
average wage growth rates and statistically average discount
rates is 0.40 percent.

My estimate of the real wage growth rate is 1.05 percent per
year. This growth rate is based on Business Sector, Hourly
Compensation growth data from the Major Sector Productivity and
Coats Index found at the U.S. Bureau of Labor Statistics website
at www.bls.gov/data/home.htm, Series ID: PRS84006103, for the
real increase in wages primarily for the last 20 years.

My estimate of the real discount rate is 1.45 percent per year.
This discount rate is based on the rate of return on 91-day U.S§.
Treagury Bills published in the Economic Report of the President
for the real return on T-Bills primarily for the last 20 years.
This rate is also consigtent with historical rates published by
Ibbotson Agsociates, Chicago, in its contimuously updated series
Stocks, Bonda, Bills and Inflation published by Morningstar, Inc.
This series, which acknowledges me as the Originator while a
Principal and Managing Director at Ibbotson Associates, is
generally regarded by academics in the field of finance as the
most widely accepted source of statistics on the rates of return
on investment securities. It is relied upon slmost excluaively
by academic and business economists, insurance companies, banks,
institutional investors, CPA’'s, actuaries, benefit analysts, and
economists in courts of law.

Estimates of real growth and discount rates are net of inflation
based on the Consumer Price Index (CPI-U), published in wmonthly
issues of the U.S. Bureau of Labor Statistics, CPI Detailed
Report (Washington, D.C.: U.S. Govermment Printing Cffice) and
available at the U.S. Bureau of Labor Statistics website at
www.bls.gov/data/home.htm, Series ID: CUUROODOSAO. The rate of
inflation for the past 20 years has been 2.73 percent.

I. LOSS OF HOUSEHOLD/FAMILY HOUSEKEEPTNG AND HOUSEHOLD MANAGEMENT
SERVICES

Tables 4A through 6A show the pecuniary loss of tangible
housekeeping chores and household management services. The
number of hours of housekeeping and household management
services, assuming Mrs. Simao is employed, ranges from 1.0 to 2.0
hours per day and varies over time as family members age. Mr,
Simao has difficulty in performing housekeeping and household
management services., I illustrate the loss at 45 percent. This
data is based on a study by William H. Gauger and Katherine E.
Walker, The Dollar Value of Household Work, Bulletin 60, New York
Btate College of Human Ecology, Cornell University, Ithaca, NY,
1980.

Smith Feononties Group, id, » 312-943-1551
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The hourly value of the housekeeping and household management
services is based on the mean hourly earnings of carpenterxs;
maintenance and repair workers; painters; child care workers;
waiters and waitresses; private household cooks; laundry and
drycleaning workers; maids and housekeeping cleaners;
bookkeeping, accounting and auditing clerks; and taxi drivers and
chauf feurs, which is $12.65 per hour in year 2009 dollars. This
wage data is based on information from the U.S. Bureau of Labor
Statistics, Occupational Employment Statistics, May 2003 National
Occupational Employment and Wage Statistics found at
www.bls.gov/oces. I value such services at their replacement cost
which includes a conservative estimate of 50 percent hourly
overhead reasonably charged by agencies who supply such services
on a part-time basis, and who are responsible for advertising,
vetting, hiring, training, insuring and bonding the part-time
employee, and who are also responsible for payrcll-related costs
such as the employer’s share of social security contributions,
ete. The hourly value of these services grows at the same rate
as wages and is discounted at the same rates as wages.

Based on these assumptions, and William Simao’s life expectancy
of 78.8 years, my opinion of the logs of the value of

‘housekeeping and household management services is $167,196 »

Table 6A.

1Y. REDUCTION IN VALUE OF LIFE

Economists have long agreed that 1life is valued at more than the
lost earnings capacity. My estimate of the value of life is
baged on many economic studies on what we, as a contemporary
society, actually pay to preserve the ability to lead a normal
life. The studies examine incremental pay for risky occupations
as well ag a multitude of data regarding expenditure for life
savings by individuals, industry, and state and federal agencies.

My estimate of the value of life is consistent with estimates
published in other studies that examine and review the broad
spectrum of economic literature on the value of life. Among
these is "The Plausible Range for the Value of Life," Journal of
Forengic Economics, Vol. 3, No. 3, Fall 1990, pp. 17-33, by T. R.
Miller. This study reviews 67 different estimates of the value
of 1life published by economists in peer-reviewed academic
journals. The Miller results, in most instances, show the value
of life to range from approximately $1.6 million to $2.9 million
dollars in year 1988 after-tax dollarg, with a mean of

_approximately $2.2 million dollars. In "The Value of Life:

Estimates with Risks by Occupation and Industry," Egonomic
Inquiry, Vvol. 42, No. 1, May 2003, pp. 29-48, Professor W. K.
Viscusi estimates the value of life to be approximately $4.7
million dollars in year 2000 dollars. An early seminal paper on
the value of life was written by Richard Thaler and Sherwin

3
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Rosen, "The value of Saving a Life: Evidence from the Lakor
Market." in N.E. Terlickyj (ed.), Household Production and
Consumption. New York: Columbia University Press, 1975, pp. 265-
300. The Meta-Analyses Appendix to this report reviews
additional literature suggesting a value of life of approximately
§5.4 million in year 2008 dollars.

Because it is generally accepted by economists, the methodology
used to estimate the value of life has been found to meet Daubert
standards, as well as Frye standards and the Rules of Evidence in
various states, by Federal Circuit and Appellate courts, as well
as state trial, supreme and appellate courts nationwide.
Testimony based on this peer-reviewed methodology has been
admitted in over half the states in over 175 trials nationwide.
Proof of general acceptance and other standards jis found in a
discussion of the extensive references to the scientific economic
peer-reviewed literature on the value of life listed in the Value
of Life Appendix to this report.

The underlying, academic, peer-reviewed studies fall into two
general groups: (1) consumer behavior and purchases of safety
devices; (2) wage risk premiums to workers; in addition, there is
a third group of studies consisting of cost-benefit analyses of
regulations. For example, one consumer safety study analyzes the
costs of smoke detectors and the lifegaving reduction associated
with them. One wage premium study examines the differential
rates of pay for dangerous occupations with a risk of death on
the job. Just as workers receive shift premiums for undesirable
work hours, workers also receive a higher rate of pay to accept a
increased risk of death on the job. A study of government
regulation examines the lifesaving resulting from the
installation of smoke stack scrubbers at high-sulphur, coal-
burning power plants. As a hypothetical example of the
methodology, assume that a safety device such as a carbon
monoxide detector costs $46 and results in lowering a person’s
risk of premature death by one chance in 100,000. The coat per
life saved is obtained by dividing $46 by the one in 100,000
probability, yielding $4,600,000.

Tables 7TA through 12a are basged on several factors:
{1} An assumed impairment rating by the trier-of-fact of 15
percent to 30 percent reduction in the ability to lead
a normal life. The diminished capacity to lead a
normal life reflects the impact on career, social and

leisure activities, the activities of daily living, and -

the intermal emotional state, as discussed in Berla,
Edward P., Michael L. Brookshire and Stan V. Smith,
"Hedonic Damages and Personal Injury: A Conceptual
Approach, " Journal of Forensic Economics, Vol 3, Ro. 1,
Winter 1990, pp. 1-8;

(2) The central tendency of the range of the economic
studies cited above which I estimate tc be

4
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approxXimately %$4.2 million in year 2010 dollars; and
{(3) A life expectancy of 78.8 years.

Tables 7A through 9A are based on the lower estimated impaixment
rating; Tables 10A through 12A are baged on the upper estimated
impairment rating. Based on these values and life expectancy, my
opinion of the reduction in the value of life is estimated at
$603,454 » Table %A to $1,205,076 » Table 12A, averaging
$1,206,884.

III. 1058 OF SOCIETY OR RELATIQNSHIP

Tables 13A through 15A show the loss of society or relationship
sustained by Mr. 8imaoc’s wife. The value of the loas of society
or relationship by family members with the injured can be based
on a measure of the value of preserving the ability to live a
normal life. This is discussed in the article, "The Relevance of
Willingness-To-Pay Estimates of the Value of a Statistical Life
in Determining Wrongful Death Awards,” Journal of Forensic
Economics, Vol. 3, No. 3, Fall 1390, pp. 75-8%, by L. G. Chestnut
and D. M. Violette.

Based on a benchmark loss of 15 percent for William Simao’s wife,
my opinion of the loss of relationship as a result of the injury
of William Simaco is $681,286 » Table 15A for Cheryl Simao.

IV. COST OF FUTURE LIFE CARE

Table 16A shows the cost of future life care. The present value
of life care is based on the trial testimony of Dr. Patrick
McNulty dated March 23, 2011. In his testimony, Dr. McNulty
indicated that William Simao would require the following: (1) a
trial stimulator costing $84,000, once; (2} a permanant placement
stimulator costing $212,000, once; (3) stimulator replacement
costing $141,000, every three to seven years; (4) leads revision
costing $103,000, every two to three years; (5) two follow up
vigsits within three months of his stimulator placement surgery,
costing $1,000 per visgit; and (6} two follow up visits annually,
costing $1,000 perxr visit.

I assume real growth rates of 2.20 percent for medical services,
0.75 percent for medical commodities, 1.05 percent for non-
medical services, and zero percent for non-medical commodities.
These growth rates are based on medical care growth data from
1989 through 2009 found at the U.S. Bureau of Labor Statistics

website at www.bls.gov/data/home.htm, Series ID: CUUR0O000SAM1 and
CUUJROO00SAM2 .

Baged on this information, my opinion of the average cost of
future life care ie 52,608,837 » Table 16A, and can vary up or
down by as much as 34.64 percent or $903,718.

Smith Fconomics Group, Ll 3/2-943-1551
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A triexr-of-fact may weigh other factors to determine if these
estimated losses for William Simaoc should be adjusted because of
special qualities or circumstances that economists do not as yet
have a methodology for analysis. These estimates are provided as
an aid, toel and guide for the trier-of-fact.

All opinions expressed in this report are clearly labeled as
such. They are rendered in accordance with generally accepted
standards within the field of economics and are expressed to a
reasonable degree of economic certainty. Estimates, assumptions,
illustrations and the use of benchmarks, which are not opinions,
but which can be viewed as hypothetical in nature, are also
clearly disclosed and identified herein.

Iin my opinion, it is reasonable for experts in the field of
economics. and finance to rely on the materials and information I
reviewed in thia case for the formulation of my substantive
opinions herein.

If additional information is provided to me, which could alter my
opinions, I may incorporate any such information into an update,
revision, addendum, or supplement of the opinions expressed in
this report.

If you have any questions, please do not hesitate to call me.

Sincerely,

A TRTAIRY)

Stan V. Smith, Ph.D.
President

Smith Economics Group, Licl. » 312-943-155{
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APPENDIX: VALUE OF LIFE

The economic methodology for the valuation of life has been found
to meet the Daubert and Fxye standards by many courts, along with
the Rules of Bvidence in many states nationwide. My testimony
has been accepted in approximately 200 state and federal cases
nationwide in approximately two-thirds of the states and two-
thirds of the federal jurisdictions. Testimony has been accepted
by Federal circuit and Appellate courts as well as in state

trial, supreme, and appellate Courts. The Daubexrt standard sets
forth four criteria:

1. Testing of the theory and science
2. Peer Review

3. Known or potential rate of error
4. Generally accepted.

Testing of the theory and sclence has been accomplished ovexr the
past four decades, since the 1960s. Dozens of economists of high
renown have published over a hundred articles in high guality,
peer-reviewed economic journals measuring the value of life. The
value of life theories are perhaps among the most well-tested in
the field of economics, as evidenced by the enormous body of
economic Scientific literature that has been published in the
field and is discussed below.

Peer Review of the concepta and methodology have been
extracrdinarily extensive. One excellent review of this
extensive, peer-reviewed literature can be found in "The Value of
Risks to Life and Health,” W. K. Viscusi, Journal of Economic
Literature, Vol. 31, December 1993, pp. 1912-1946. A second is
"The vValue of a Statistical Life: A Critical Review of Market
Estimates throughout the World." W. K. Viscusi and J. E. Aldy,
Journal of Risk and Uncertainty, Vol, 27, No. 1, November 2002,
pp. 5-76. BAdditional theoretical and empirical work by Viscusi,
a leading researcher in the field, can be found in: "The Value of
Lifev, W. K. Viscusi, Jdohn M. 0Olin Center for Law, Economics, and
Business, Harvard Law School, Discusgion Paper No. 517, June
2005. An additional peer-reviewed article discusses the
application to forensic economics: “The Plausible Range for the
value of Life," T. R. Miller, Journal of Forensic Economics, Vol.
3, No. 3, Fall 1390, pp. 17-39, which discusses the many dozens
of articles published in other peer-reviewed economic journals on
this topic. This concept is discussed in detail in "Willingness
to Pay Comes of Age: Will the System Survive?" T. R. Miller,
Northwestern University Law Review, Summer 1989, pp. 876-907, and
"Hedonic Damages in Persconal Injury and Wrongful Death

2
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