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THURSDAY CH 25, 201) AT 12:03 P.M.

THE MARSHAL: Please remain geated and in order.
Department X is now in sessgion. The Honorable Jessie Walsh,
Judge, presiding. Thank you.

THE COURT: Good aftérnoon. Thank you, members of the
jury for returning early today; we appreciate that. Will
Counsel stipulate to the presence of the juxy?

MR. WALL: Yes, Your Honor.

MR. ROGERS: Yes, Your Honor.

THE COURT: All right. So, since it's a new, day let's
re-swear the Doctor, please. Pleage stand and raise your
right hand.

PATRICK SHAWN MCNULTY, PLAINTIFF'S WITNESS, SWORN

THE CLERK: Thank you. Please be seated and state and
spell your name for the record.

THE WITNESS: Patrick shawn McNulty. Patrick,
P-A-T-R-I-C-K, Shawn, $-H-A-W-N, McNulty, M-C-N-U-L-T-Y.

THE COURT: Very well. Mr. Rogers?

MR. ROGERS: Yes.

THE COURT: Are you ready?

CROSS-EXAMINATION CONTINUED

BY MR. ROGERS:

Q Good afternoon, Doctor.

A Good afternoon.

0 All right. The neck condition that you diagnosed
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the Plaintiff with is something that can be caused by

something other than just a single traumatic event, correct?

A Yes.

Q It can be caused by something other than a car
aceident?

A Yes,

Q And the conditions that you obgserved on the MRI, you

can't date them, if I understand you correctly?
A I cannot tell you when they actually‘occurred.
Q Okay. Now, you first saw the Plaintiff a year after

the accident --

A Yes.

Q -- in April of 067

A Yes.

Q And you don't knrow anything about the car accident

other than what he told you, right?

A It was just simply he said he had a car accident and
that's when he -- his problems started.
Q Okay. But did you discuss with him whether he was

able to drive from the scene of the accident?

A No, I really didn't go into the other -- into the
other details. No, I did not discuss that.

Q Okay. Do you know anything about the folks in Jenny
Righ's car?

MR. EGLET: Objection; relevance.
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THE COURT: What's the relevance, Mr. Rogers?

MR. ROGERS: Well --

MR. EGLET: May we approach, Your Honor?

THE CQOURT: Yes.

[Begin Bench Conference]

MR. EGLET: We've already been down this road. Whether
anybody was injured or not in Jenny Rish's car or their
condition is not relevant. He's already tried this with, I
think, Dr. Rosler and the objection was sustained. It's the
same thing, Your Honor, it's not relevant.

MR. ROGERS5: 1I'm not sure how it is not relevant. Is
this something that there's an order?

MR. EGLET: It doesn't matter whether it's order --

MR. WALL: What would be the relevance other than some
argument of minor impact.

MR. EGLET: Yeah, the fact --

MR. WALL: Whether Jenny Rish received --

MR. ROGERS: The relevance is that if one of them were
injured or were not, that would be relevant or probative to
whether the others were injured.

MR. EGLET: No, no it's not. No it's not. That's the
whole point.

THE COURT: Sustain the objection.

[End Bench Conference]
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BY MR. ROGERS:

Q Your causation opinion then is not based on any
particularized facts about the acc. It's based on a higtory
that the patient gave you?

A Well, the simple answer is it's based on several
things, and the history is a very important parc of it.

Q All right. Now, has anyone in the medical field
published on the reliability of determining cause based on the

patient's word?

A I would imagine sc. I'm not aware of detailed
articles.
Q So you're not aware of any such publications that

have been subjected to peer review?

A Well, that would be -- the answer is no.
Q And you agree that peer review is something that
doctors rely on, that's what establishes -- well, reliability

in science?

A I would say that peer review in general definitely
helps to make that, but like any process, it's still subject
to gsome variability. A peer review is, I would say, the
accepted best venue to look at an article, read it, decide if
it's pertinent, If it comes from a good peer review journal
then that'sg more important.

Q Okay. Now, on the subject of peer review, you're a

member of NASS, right?
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A That and others, yes.

Q Okay. Yesterday there was a discugsion with Dr.
Fish regarding discography. You agree that there are concerns
in the medical community about the reliability of provocative

cervical discography?

A Yes.

Q And you, yourself, don't do provocative cervical
discography?

A I myself have done and can do provocative cervical

discography, but I prefer not to use that as wy first line of
diagnostic teets.

Q Okay. And in your view, an analgesic is a more
reliable indicator of a good surgical outcome than a
provocative discograph?

A Well, first of all, that -- are you saying analgesic

discogram or just --

Q Yes.

A analgesic?

Q Yes.

A Because technically I did not perform an analgesic

diecogram in this gentleman.

Q No, no one did, that's understood.

A S0 technically I would agree very much so with the
simple statement that in general I much prefer using analgesic

structural blocks to determine the pain status of a particular
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structure than a provocative block.

Q Okay. So if Dr. Fish testified that cervical
discography isn'‘t always reliable you wouldn't disagree with
that?

A I would not..

Q Now, another topic that was broached yesterday was
whether a doctor expects his patients to follow his advice.
Do you expect your patients to follow your advice?

A The simple answer is no.

Q Okay. And in this case you've testified that the
Plaintiff 4id not follow your advice, I think it was sometime
shortly after you first met him, in November I believe,
recommending surgery?

A Yes, he chose not to at that time.

Q And you further testified that by not following your
advice he may have developed a neuropathic pain?

A I think precisely what I said is because of the
extended delay in treatment between known event, starting of
symptoms and definitive surgery being delayed approximately
four years, that would put him at a higher risk for
neuropathic pain.

Q All right. When the Plaintiff first presented to
you, you weren't aware that there was a perscnal injury
lawguit going on; is that right?

A I made this comment, there are no medical/legal

AVTranz

E-Reportlng and E-Transcription
Phounlx {602} 263-08B5 » Tucson (520) 403-8024
Cenver (303) 634-2295

002051

002051

002051




250200

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

9

issues, so again, I think I testified as to why I made that
comment .

Q And when Britt Hill, the physician's assistant at
Southwast Medical referred the Plaintiff to you, he didn't

mention anything about a trauma or a car accident?

A I had no conversation with Britt Hill.
Q QOkay.
A I mean, there really isn't a venue for amny patient

with Britt Hill --

Q When the Plaintiffs presented to you, thias is
initial wvisit -- if you want, you can pull that up, it's
Exhibit 2, Page -- or 22, Page 5. You had a discussion with
him at that very first visit of a potential surgical
intervention.

A Ckay. I'm ready.

Q Do you have the records in front of you?
A I've got my copy as well,

Q Okay. You may refer to either one.

A Okay. I'm ready.

Q Okay. Is that correct?

A Let's see, I basically -- if we go down to

recommendations and opinions, what I stated is that there
would be injections that could be done to help identify the
pain generators or define the problem, but then I also stated

I really didn't expect them to do much for long term. And
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then we go -- and then I discuss basically referring him for
injections.

O Right. And in that paragraph that you're reading
from you wrote that he would mogt likely require some type of
surgical intervention.

A Yes.

Q Okay. And at that point you referred the Plaintiff
back to Southwest Medical Associates for spine injections?

A Yes.

Q And then you didn't see him again for roughly 16

A I -- I know there was --

Q No need to count it out, the date that I have of you
return is September of 20077

A Correct, yes.

Q Okay. Wow, if the Plaintiff did not have neck pain
for a period of roughly four-and-a-half to five months
following the date of the incident does that, in your opinion,
decrease the likelihood in any way that the car accident
caused trauma?

A Yes.

0 When the Plaintiff returned to you in September
2007, you discussed ordering that epidural that you did
shortly thereafter. Do you remémber that?

A I think -- I authorized with me doing it, ves.
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Q Okay. And the idea of getting that epidural done
was to identify the pain generator and then make a future
treatment decision based on it, right?

A Yes.

Q Now, are you aware that before the epidural was
performed, that the Plaintiff was sent back to Southwest

Medical Associates for an operative clearance?

A Before my epidural?
Q Yes.
A I wasn't aware of that, no.

Q Okay. Can you pull up -- it's Exhibit 18, Page 112
and it's down on the bottom of the page in that section
entitled, "Addendum" right below -- there you go. And on this
date it reads that the Plaintiff presented for preoperative
screening.

A Can you show me the -- I'm sorry, is that the date

that's correct, 10/9/07?

Q Yes.

A Okay.

Q And that was before you did the epidural injection,
right?

y:\ Well, let's see. Yes.

Q So he was cleared for this surgery before the

injection was done that would have determined where the pain

was coming from?
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A Yes.
Q Okay.
A To be quite honest, I don't know why he was. He's a

healthy guy normally I wouldn't send him for that. Thesge are
just simple injections, I don't really consider these surgery.
They're procedures, but they're not really any major surgery.

o] And then you did the epidural, if you would, Exhibit
25, Page 18. And I want to focus on your pre- and post-
operative diagnosis.

A Okay.

Q I want you to go to the end of the top page where it
says8 pre-operative diagnosis and post-operative diagnosis and
the diagnoses, when you performed that epidural, were

degenerative conditions at C-3/4 and C-4/5.

A Yes.

Q All right. Not traumatic, but degenerative?

A Correct.

Q All right. Now, after you performed the injections

you recommended surgery and then the Plaintiff left your
treatment and went to Dr. Grover for awhile. Do you remember
that?

A Yes.

Q And then he returned to you roughly a year later in
November of 20087

A Yes,
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Q Or at the end of 2008. And then just to get the
c¢hronology straight, you performed another epidural and then

the surgery was done in March of 2009?

A Yes.

Q And this surgery was an elective procedure, correct?
A Yes.

Q There were no complications in the surgery?

A No.

Q  And in the follow up that you had with the Plaintiff
following the surgery, vou reported that he was improved and
that he could go back to his regular routine?

A Yes.

Q Now, I want to discuss the arm symptoms that the
Plaintiff has complained of. In your opinion, those symptoms
weren't coming from the discs; is that correct?

- I think we need to be a little more specific.

Q We're talking about -- and if you could go to that
first pain diagram, I believe it's Exhibit 22, Page 3.

A And part of being more specific is at what time?

Q Sure. Now, this is his initial presentation to you,

so April of 2006.

A Uh-huh.

Q These arm symptoms --

A Yes.

Q -- those weren't coming from the cervical spine; is
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that right?

A Well, to be quite honest, the simple answer is I
don't know, but as we discussed throughout the lineage of
chart notes, I basically made the point that as far as his
imaging, the mechanical compression that potentially could be
symptomatic did not follow that pattern.

Q Right. That was the C-4 nerve root and that
wouldn't have caused the pain down the arms that you see
there?

A Typically -- in and of itself, as far as a
compresgive methodology. There's other scenarios that could
be explaining it, but as far as the concept of something
mechanically pinching a nerve, the imaging showed that that
was the C-4 nerve at the left C-3/4 nexrve foramen of the exit
hole and that would not be consistent with that pain diagram.

o] Okay. And that condition at C-4, that was either
congenital or degenerative; is that right? Meaning 1t was
there from birth or it was degenerative process, like facet
Lropism?

A Well, they can call it tropism, I mean, I would
siwmply state it was a bone spur coming off of a set joint.

Q Okay. |

A And then typical bone spurs are considered a time-
related or degenexative conditiom.

0 Okay. Like arthritis?
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A Arthritis, you can have juvenile arthritis, so
that's arthritis in kids, but in general I say time-related or
degenerative.

Q Okay. But that condition wasn't being caused -- the
condition seen on the pain diagram wasn't being caused --

A As far as the mechanical pinching from a bone spur,
potentially affecting the C-4 nerve root, again that would not
explain that left arm pain diagram.

Q Right. Now, after the surgery you referred the
Plaintiff to a shoulder surgeon.

A I'm sorry?

Q You referred the Plaintiff to a shoulder surgeon, is
that Dr. Taylor?

A No, he's not a shoulder, he's a upper extremity,
actually he's elbow down.

Q Okay. And was he the one then who did the carpal
tunnel workup?

A That was me actually.

Q Okay.
A I -- I mean, is it okay if I briefly summarize or --
Q Well, yeah, as I understand it, an EMG, a nerve

conduction study was done and there was some positive
tindings?
A Right. The simple scenario was he atill had these

arm symptoms, which had gotten better, then come back,

AVTranz
E-Reporting and E-Transcrlption
Phoenlx (602) 263-0B85 » Tucson (520) 403-8024
B Denver (303) 634-2295

002058

- 002058



650200

w M

10
1%
12
13
14
15
16
17
18
13
20
21
22
23
24

25

002059

. .

16

repeated the imaging, it didn't show an obvious structural
cause to explain it and I thought to briefly recall, because
there's a -- always a potential that maybe another disc could
be causing troubles, that's why I particularly mention in my
chart notes C-6, which would be potentially attributed to the
C-5/6 disc, which is the level that's below the fusion. So I
got the appropriate studies; ruled that out.

So I said okay, well what's going on? 8o then I
oxrdered the EMG nerve conduction studies and that came back
showing issues with the median nerve and the ulnar nerve. And
then once 1 saw those studies I said well, if there's a
potential procedure or something needs to be done about that,
then see Dr. Taylor because that's his subgpecialty.

Q Okay. Thie surgery that you performed, there was a
discussion about the success rates of it, but I wasn't clear
on what the success rate is. In this case you have the two-
level cervical fusion, what is the success rate?

A Well, the simple answer is it depends. In general,
if gomeone is having a two-level cervical fusion and is within
a reasonable time frame, and the patient doesn't have any
major contributing issues and failed reasonably conservative
measures, I would gay that success rate ig probably about 85
to 90 percent.

Q Okay. Now, let's turn toc the disgcussion at -- near

the conclusion of your testimony the other day about the
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spinal cord stimulator. There are no recommendations in your

records for such a future treatment; is that right?

A Yes,

Q Yes, that's coxrect?

A Yes, that's correct.

Q 2And I believe your testimony was that you last saw

the Plaintiff, when was it in March 20107

A Let me just look. While, I'm looking, I mean,
briefly, I last saw the Plaintiff and sent him to pain
management to consider having some medial branch blocks to see
if potentially he had set pain that was coming from the levels
below his fusion and then I never saw him after that. Back --
let me see just briefly -- just so I can be clear with it. So
it appears, by my note, the last time I saw him was Maxrch
23rd, 2010.

Q Qkay. UNow isn't it fair to say that before you
would recommend a spinal cord stimulator on a patient that
there are tests that you would want to perform?

A Yes.

Q You would want to rule out any unrelated causes of
problems like this carpal tunnel issue?

A Yes.

Q You'd want to rule out whether the hardware that was
installed in the cervical fusion that you did might be causing

pain?
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A " Yes.

MR. ROGERS: Your Honor, I have a question I'd like to
ask, but I'd like to approach.

THE COURT: Very well.

[Begin Bench Conferencei

MR. ROGERS: A standard part of the pre-surgical
c¢learance for a spinal cord stimulator is a psychological
clearance. I'm not sure if you'll allow me to ask that
question?

MR. EGLET: That is not a standard. That is an option,
depending on the patient, and there has been no indication in
any of the records that he -- if they were going to do a
psychological clearance before a spinal cord stimulator,
they'd do a psycholegical clearance before they did the
cervical surgery on this gentleman. There was no reguest for
peychological clearance because there's no issues of
psychology or secondary gain or issues like that in this case.

So it is not -- it is incorrect to say it is
standard procedure to have a psychological clearance before
spinal cord stimulator. That is up to the surgeon and is only
if he sees indication that he might -- he thinks there might
be issues of secondary gain or somatoform disorder or some --
or something to that issue, which there has been none in this
case and thig Court haes ruled as not appropriate. 8o it's not

an appropriate question.
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MR. WALL: Right. B2And they did it way back when, before
his first injection, and he cleared everything and then got
moved on to treatment.

MR. ROGERS: ¢h, no, no, they -- that's not accurate
actually.

THE COURT: Did --

ME. ROGERS: He didn't --

THE COURT: -- you name any witnesses? Did you name any
psychiatrists --

MR. ROGERS: No.

THE COURT: -- psychologists or anybody like that --

MR. ROGERS: ©No, and that's not -~-

THE COURT: -- during the discovery process?

MR. ROGERS: HNo, and that's not actually the purpose of
this question. The question ie this, the Plaintiff has
presented a claim for a spinal cord stimulator and the point

of these questions isn't to say that the Plaintiff has a

secondary gain or a malingering problem, but rather that there

are criteria that must be met before the Plaintiff ig actually

congidered a candidate for the procedure that the Plaintiff
now wishes to board for damages. I want to get a list of all
of those criteria.

MR. EGLET: A peychological clearance is not a criteria
that the Plaintiff must meet. -Psychological issues have been

specifically excluded in a motion in limine in this case.
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There are no psychological issues in this case.

The only reason to do this is to suggest, just like
he suggest he threw out his doctors by saying that there's no
injury, there's nothing, that this is all -- you know, the
cnly suggest -- any of that, is that oh, this just must be in
Mr. Simao's head. So the only reason to ask that question is
just to make that suggestion. It is -- there is no foundation
that a psychological clearance is a requirements for a spinal
cord stimulator and that is not the case. That is absolutely
case.

MR. ROGERS: The question would really bring the
foundation, that's the reason I approached. 7You know, I don't
want to get in any trouble here. I just want to know whether
I can ask him about all the foundation.

THE COURT: Seems like an attempt to get around a
previous pretrial ruling, to me. I'll sustain the objection.

MR. EGLET: Thank you, Your Honor,

[End Bench Conferencel
BY MR. ROGERS:

Q Okay. These criteria that we've been discussing
that would be -- need to be met before you could recommend

this future procedure, they haven't been met; is that right?

A I think we just briefly -- what did you talk about,
we talked about hardware and --
Q Things like ruling out potential unrelated causes
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and all that stuff.

A If it's okay, I'll just make the simple statement --
I just want to make sure nothing else is wrong. So I would
hypothetically repeat the MRI, repeat the CT, take the x-rays,
talk to the patient, examine the patient, and all that would
be a pertinent part to getting to the point of deciding that
the patient has a high likelihood of neuropathic pain and
considering a spinal cord stimulator trial.

Q Okay . Becaﬁse it‘s.possible that it isn't
neurcopathic pain, it could be related to the hardware, for
example?

MR. EGLET: Objection, Your Honor, speculation,
posaibility.

THE COURT: Sustained., Ask you to rephrase the question.

MR. ROGERS: Sure.

BY MR. ROGERS:

Q The point of these ruling out tegts that you've just
describe to the jury is that you need to rule out whether
there is an alternate problem that wouldn't be necessarily
repaired by a stimulator?

A Correct. Yes.

Q Now, Doctor, yesterday there was a discussion about
the testimony history of a doctor. I don't broach this topic
with you to be insensitive, but I want to touch on it since

that issue haa been raised. You testified under ocath, whether
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it be in trial or in deposition, somewhere around 100 times;
is that right?

MR. EGLET: May we approach, Your Honor?

THE COURT: Sure.

THE WITNESS: 8o I'm to wait?

THE COURT: Yes, please.

[Begin Bench Conferencel

MR. EGLET: If he has a depogsition of prior testimony of
this Doctor that he wants to impeach with him, or show that
he's testified inconsistently with, that's fine, but just to
throw out there this -- what he's asking for is an opinion out
of a treating physician that oh, well sometimes doctors
testify differently at different depositions, you know,
without having any foundation for it, without having an
example of another deposition where that has occurred is
improper, There's no foundation for that.

MR. WALL: Excuse me, trial doctors, like in the opening,
this iz medical buildup.

MR. EGLET: You know -- yeah, this is medical buildup.
It's -- this is like a trial doctor, like the slide he put up
there.

MR, WALL: You sustained the cbjection during the opening
of referring to him as a trial doctor, because it really
reflects medical buildup, which was kept out.

MR. EGLET: ¢O{kay. Aand there's no foundation for this --
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I mean, T'm not sure exactly where he's going. I think I have
a good idea, but just to throw out there, you testified in
hundreds of other cases and blah, blah, blah, what does that
have to do? 1If he's got a deposition where he wants to show
that the Doctor testified incongistently in some other case,
that's fine, but just to throw thie out there without any
foundation for it, without having the Doctor to have a
deposition to be able to confirm one way or the other when
that happened, that's inappropriate. He -- you know, we had -
~ we have ten spec¢ific prior depositions on different -- Dr.
Figh is totally different.

THE COURT: Mr. Rogers, do you have any deposition
testimony?

MR. ROGERS: Not unrelated to this case. The reason I
bring it up is, you'll recall yesterday, what happened was
Plaintiff brought forward, in a very in guess emphatic way, a
long list of depositions in which Dr. Fish testified and he
read through each one of them and made quite a display of a
long history and I objected and the objection was cverruled.
There had been no foundation laid that any of them would be
used for impeachment. The point was to get across that this
is a guy who's teatified many times.

And then after reciting about nine or ten cases in
which Dr. Fish had testified, the Plaintiff proceeded toc use

only two for impeachment and that was --
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MR. EGLET: Well, I'm not finished with my cross-
examination. I'll be using all of them, Counsel.

THE COURT: We ran cut of time, I thought.

MR. EGLET: Yeah, I'll be using all of them, Counsel.
But the point is, it's -- first of all, to suggest that there
was no foundation that we were going to uge these depositions
as impeachment is absolutely incorrect. On the day of Dr.
Figh's deposition, Mr. Wall attached every one of these
depositions as an exhibit and specifically said on the record
that these will be used for impeachment purposes. So they
were on notice from day one and they haven't done that with
this Doctor.

And also, thies is a treating phyesician, not an
expert, like Dr, Fish. It's a different situation and there's
no foundation. He can't just say well, you know, what about
-- have you had cases in the past? There's no foundation for
it. 1It's just -- he's shooting -- excuse me, you know, he's
shooting at ducks in the dark. There's nothing --

MR. WALL: My question ia, where ie he going?

MR. EGLET: Yeah, where is he going with this?

MR. WALL: After he says, you testified a lot, what is --
MR. EGLET: Yeah, what's your offer of proof here?

MR. ROGERS: 1I'll wait until my turn.

THE COURT: Well, what I recall is -- I wasn't at the

deposition, of course, but what I recall is that you objected
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when Mr. Eglet proceeded to ask that those depositiong be
marked. I think we had a sidebar and I think at the sidebar,
if memory serves me, you disclosed that your intent was to use
the deposition transcript testimony to impeach the witness.

MR. EGLET: Correct.

THE COURT: That's what I recall. 1Is that what you
recall?

MR. EGLET: Yes. Yes, and that's how they were disclosed
at the time of the deposition. That's exactly what -- they
have been on notice of thig. They have ﬁot identified,
presented any deposition transcripts other than the deposition
in this case of Dr. McNulty. So they don't get to start
acting -- asking about hypothetical depositions or how many
times his -- you know, in other depositions where he's been

deposed where he hypothetically may have said something

different. He's asking thie doctor to speculate without

refreshing his memory, we don't have the deposition here, it's
entirely improper.
MR. ROGERS: Just to make my record on this, actually

there is notice, because Dr. McNulty attached hie testimony

THE COURT: There's no what? I'm sorry.
MR. ROGERS: Notice, because --
THE COURT: There's no notice?

MR. ROGERS: There is notice and foundation, because Dr.
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McNulty attached his testimony history to his deposition.

MR. EGLET: They have to provide the depositions. They
have to put . us on notice that these are the -- the rule is
clear. Any depositions you intend to use for impeachment
purpose must be identified and produced to the other side.
The fact that Dr. McNulty complied with the rule and set forth
these are the cases he's given deposgition testimony, in fact,
does not relieve them of their burden of identifying what
depositions they intend to use for impeachment purposes. They
did not do that.

MR. WALL: My question is, where's he going next? 1Is he
just going to throw out there, you testify a lot? Where's he
going next?

MR. EGLET: Yeah, you've testified a lot. That becomes
the issue of a trial doctor, which -- and that's medical
buildup. 8o there's two bases for the objectiomn.

THE COURT: Sustain the objection.

[End Bench Conference]

BY MR. ROGERS:
Q Okay, Doctor, let's move next then, how much do you
charge per hour for your wmedical legal work?
A I think it's 1250.
Q Meaning 1,2507?
a $1,250 per hour.

MR. ROGERS: All right. Let me look through my notes

|
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here. I may be done. I am. Thank you.

THE COURT: Okay. Redirect?

MR. EGLET: Thank you, Ycur Honor.

REDIRECT EXAMINATION

BY MR. EGLET:

Q

Doctor, Mr. Rogers asked you at the beginning of

your cross-examination today about whether, when you give a

causation

opinion, it is based on what the patient has told

you. In other words, the patient history. And I believe you

testified

number of

important
A

Q
A

that you -- your testimony was well, it's based on a
things and the patient's history is one of the
factors, correct?

Yes.

What other things is it based upon?

Well, it's based on patient history, as we stated,

but as well as diagnestic information, such as MRIg, CAT

gcans, MRI -- I'm sorry, plain x-rays, examining the patient.

Q
the whole
A
Q
A

Q

Ckay. So it's not just the patient history, it's
picture put together -~

Yes,

-- is that a fair statement?

Yes.

Okay. Now, you also testified that -- on cross that

you preferred not to use provocative cervical discography, but

you have done it in the past, correct?
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A Yes.

Q There are cases where it is appropriate?

A Tes.

Q Okay. Did you find any fault in -- or -- in Dr,
Grover ordering and Dr. Rosler performing a cervical
discography in this particular case?

A No.

Q Okay. Did you review the discography report?

A Yes.

Q Did it appear from the report that the discography
was performed properly?

A Yes.

Q Did it appear from the report that there was any
complications from the discography?

A No.

Q Qkay. Did it appear from the report that the

discography was positive at -~ for disc disruption at C-3/4
and C-4/5%
A I would simply answer that, it was positive for

concordant pain at C-3/4 and C-4/5.
Q Which is a positive discography, correct?
A Correct,
MR. ROGERS: Your Honor, this is leading.
THE COURT: It is. Sustained.

rr/ ‘
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BY MR. EGLET:

Q Is that a positive discography?

A Yes.

Q Qkay. Now, Counsel asked you the question, well
this surgery is -- elective., Do you recall that question?

A Yes,

Q Okay. Isn't all surgery of this type, where it's --
well, strike that.

When you have a patient like Mr. Simao who is
complaining of significant pain from -- which has been
confirmed to be from particular discs through the diagnostic
studies you perforﬁ in their neck, whether they have surgery
or not, is that always the decision of the patient?

A Yes.

Q Okay. 1Ie it basically whether they <an continue to
live with the pain or whether they can't continue to live with
the pain?

A Yes.

Q Okay. So in all of these disc type injuries that
we're talking about, unless you have a severe cord compression
where you way have a risk of para- -- quadriplegic or
paraplegic issues, it's an elective procedure?

A Well, just to be complete there'!s also a scenario of
someone who has a gevere traumatic injury where everything is

unstable, but that patient not -- may not be quadriplegic, but
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again it's -- yes, it's the same basic scenario there, risk
for quadriplegia.
Q So is it a fair statement that whenever a patient is

-- has surgery on a painful digc, that the surgery is
elective?

A In this type of particular scenario where it's
discography and not a severe traumatic, unstable injury, yes.

Q Ckay. Does that make -- the fact that it's elective
-- T mean, sometimes I think when people hear the word well,
it's elective surgery, when I think of elective surgery the
firet thing 1 think of is plastic surgery, you know, somebody
getting their nose fixed or breast implants or liposuction.
We're not talking about that type of elective surgery are we?

A No.

Q Okay. And the fact that it's an elective surgery,
that doeen't make it any less appropriate, does it?

A No.

Q Okay.

MR. EGLET: Now, could you bring up that pain diagram,
please, that they brought up earlier that you filled out at
Dr, McNulty's -- I think it was the April '06 wvisit,

MR. ROCGERS: It was Page 3, Bxhibit 22.

BY MR. EGLET:
Q Okay. Now, Mr. Rogers talked to you about this pain

diagram on cross-examination and he talked to you about the
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fact that the -- where Mr. Simao documented on the pain
diagram the pain going all the way down in his left upper
extremity that that would not be consistent with a C-3/4 or
C-3/5 nerve impingement-type situation; is that correct?

A Well, technically we jugst talked about C-3/4.

0 Well, C-3/4, that would not be consistent with that;
is that correct?

A Correct.

Q What about C-4/5?

A No.

Q Now, has anybody in this case, including yourself,
diagnosed Mr., Simao, with respect to his disc injuries, with a
structural nerve impingement from one of these discs?

A No,

Q Okay. Are there other things from a disc injury
which can cause radicular symptoms?

A Yes.

Q And what are those other things?

A Well, there's an entity known as radiculitis, which
means the nerve is irritated, like appendicitis, your appendix
is inflamed and irritated, it's the same basic term. And the

scenario is that you have local inflammatory caustic

substances being generated from the diesc that are locally
causing an inflammation and irritation of nerves going by it.
Q Okay. And that can cause radiculitis?
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A Yes.

Q Okay. Now, Dr. Rosler the other day talked about
the fact that with disc disruption when there's a tear to the
disgk, that there can be chemicals leaked from the disgcs which
can irritate the nerves; is that correct? Do you agree with
that?

A Yes.

Q Ckay. And that he indicated that that is kind of
the classic difference sometimes between the radicular
symptoms that you see from a frank herniated or protruded disk
that's pinching a nerve as opposed to disc disruption, where
you get to the chemical leak irritating the nerve.

A Yes.

Q Okay. And when you get that chemical when it
irritates the nerves, does that radiculitis necessarily follow

a particular dermatone pattexrn?

A It can be more variable.
Q And what do you mean by it can be more variable?
A Well, it's not in classic presentation, like

clagsically a C-5/6 disc herniation affects C-6, but the other
important thing to keep in mind is that when they say, "Oh, C-
6 is radiating down to the thumb," that technically conly
applies to 85 percent of the people even without the issue of
chemical radiculitis versus compressive radiculopathy, just

because people aren't all wired the same. A C-5/6 disc
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herniation affecting a C-é nerve root can actually vary in

different people.

Q Okay. 8o it can vary, it's not always the same.

A Yeah.

o) And with respect to -- back to this disc tears, the
annular tears, where we have the leak- -- the chemical leaking

and irritation, can those be more diffused, in other words,
spread out and not follow a particular nerve pattern?

A Yes.

Q Okay. And the pain diagram you see here, assuming
he has a tear, tears in those disk [sic] and they're having
this chemical leaks and this irritation, could that explain
the pain -~ the radiculitis symptoms that he's documented here

on thie pain diagram?

y: Yes.
Q Okay. Now, with this type of ridiculer or -- you
call it -- I guess you differentiate that as radiculitis

versus ridiculer pain; is that correct?

A I use the term radiculopathy versus radiculitis.

Q Radiculopathy. 2and radiculopathy is when you have a
specific impingement or cowpression on a nerve and that's
causing radiculopathy?

A Yes.

Q And radiculitis is when you have more of this

chemical irritation where you can have thig diffused pattern;
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is that right?
A Yes.
Q Okay. With the radiculitis issue, when you have a

torn disc and this chemical nerve irritation, can that

radiculitis wax and wane?

A Yes.
Q What does that mean to wax and wane?
A Well, the very nature of pain, it can be variable

day-to-day. A human being is not a rock solid static
individual, s0 -- but even in the form of radiculitis, which
is more of an inflammatory thing, there can be wvariation in
the amount of inflammatory substances that can more easily
explain and have a more variable pattern.

Q Okay. And with that chemical radiculitis --
cheﬁical irritation radiculitis we're talking about, does tha
type of radiculitis sometimes take time to present itself as
opposed to occurring right on the day of the trauma?

A Well, in general inflammation can be a gradual
process where there can be a gradual buildup of substances.
So if you have a known event that starts inflammation, it's
just -- I guess the best analogy is a fire. You know, right
away you don't have a lot of smoke, but as it keeps burning
there's more smoke. 8o it's a gradual process that can
buildup as it goes on. .

Q Okay. Now, Counsel talked to you about the success

002077
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rate of cervical spine fusions and you -- your initial answer
was well, it depends, there's a lot of different factors, but
generally if you don't have any, you know, other issues
involved, that generally it's about 85 to 90 percent success
rate in your hands; is that correct?

A Yes.

Q So it's fair to say that then there is a 10 to 15

percent where it's not successful, right?

A Yes.

Q Where the patient doesn't get better?

A Yes,

Q Continues to have pain?

A Yes.

Q Does that -- the fact that it's -- there is a 10 to

15 percent preobability that if this surgery is performed that
the patient might not get better, does that mean that the

gsurgery shouldn't be done?

A No.
Q Why?
A Well, there is nothing in medicine that's 100

percent, so if we use that as the main indication to do
anything, hardly anything would get done.

Q Now, Counsel talked to you about the fact that when
you look at these changes that you identified in the C-3/4 and

C-4/5 level of Mr. Simao's MRI that you can't, by looking at
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the MRI, you can't date precisely when those conditions
occurred; 1s that correct?

A Right.

Q But we do know, and you testified earlier, that
there's no document of any kind which indicate that Mr. Siwaoc
had any neck complaints before the April 2005 motor vehicle
accident, correct?

A Yes.

MR. ROGERS: Your Honor, this is still leading.

MR. EGLET: I'1ll --

THE COURT: Sustained.

MR. EGLET: . I'll rephrase.

BY MR. EGLET:

Q Is there any documents or information or evidence
you're aware of that Mr. Simao ever had any complaints in his
neck, complaintse in his occipital region before the April 2005
motor vehicle accident?

A No.

Q Okay. Sc you can't date when these conditions
appeared on the MRI by locking at the MRI, but based on the
patient's history, are you able to identify and date when the
complaints started, the pain started?

A Yes.

Q Okay.. And in this case, did the complainta and the

pain start after the April 15th, 2005 motor vehicle accident?
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A Yes.

Q And can you have these -- and you testified -- I
know the document Mr. Rogers put up, your pre-operative and
post-operative assessment before you did your epidurals said
degenerative -- I don't know if it said degenerative disease
or degenerative changes at C-3/4, C-4/5, do you remember that?

A Yes,

Q Ckay. And you testified the other day that
degenerative changes means what?

A Well, degenerative changes primarily mean age-
related changes because 1 ¢can't really qualify 1f they're
symptomatic, pertinent until I do further diagnostics in this
case, such as I did.

Q Ckay. And do a lot of people have age-related or
degenerative changes in their spine who walk around every day
with absolutely no complaints or no problems?

A Yes.

Q In fact, people who are over the age of 40, what --
if you were to randomly do MRIs on say a 100 people who were
age 40 or 45, statistically, how many of those people are
going to show age-related changes in their spines at various
levels?

A Well, assuming obviously we're talking about the
cervical spine, the literature varies, but I would say at that

age group a reasocnable range would be approximately 30 to 40
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percent. .
Q Okay. And those are people that aren't complaining
of any pain?
A Correct.
Q Okay. Now, can these type of age-related changes

that we're talking about, where you're not having any pain and
you are subjected to a traumatic event like a motor wvehicle
accident, can that traumatic event cause these age-related
changes to become gymptomatic?

MR. ROGERS: Objection, foundation, Your Honor.

THE COURT: Overruled.

THE WITNESS: I would simply angwer that those f£indings,
which are presumably age-related asymptomatic, and then the
scenaric that that same MRI is now being applied to a person
who's had a known traumatic event with symptoms starting, then
that would state then it becomes possible that those findings
can correlate with the patient's symptoms.

BY MR, EGLET:

Q So while you can't date the findings of the MRI, you
can state in this case when Mr. Simao's symptoms began,
correct?

MR. ROGERS: Leading again, Your Honor.

THE COURT: Sustained.

BY MR. EGLET-:

Q Okay. You just testified you can't date the
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findings in the MRI. Can you date the -- can you'state the
date the symptoms began with Mr. Simao?

A Yes.

Q and that was when?

A After his accident in April of 200S.

Q Now, Mister -- I want to talk about the spinal cord

stimulator. Mr. Rogers pointed out the fact that you had not
perasconally examined Mr. Simao since March of last year; is
that correct?

A Yes.

Q Okay. But since that time, in March of last year,
hag Mr. Simao been followed in your office by one of your --
one of the orthopedic spine surgeons who works with you?

A Yes.

0 Who is that?

A Daniel Lee.

Q Okay. And so Dr. Lee has been following Mr. Simao's
treatment?

A Yesg.

Q And has been seeing Mr. Simao?

A Yes.

Q In fact, did Mister -- did Dr. Lee see Mr. Simao

just a few weeks ago?
MR. ROGERS: Your Honor --

THE COURT: Counsel, approach please.
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[Begin Bench Conference]

MR. ROGERS: The last record of treatment that I'm aware
of was --

THE COURT: I'm sorry?

MR. ROGERS: I'm sorry. The last record of treatment
that I'm aware of was in February.

MR. EGLET: This is March, this is a few weeks ago,
February, I would say --

MR. ROGERS: Is that where you’'re going --

MR. EGLET: Yeah.

MR. ROGERS: -- or is there a new record?

MR. EGLET: No, there's not a mnew record. I domn't think
go, I don't know. I mean, I know that Dan Lee seen him in
February.

MR. ROGERS: I think it was February 11, if I remember
right.

MR. EGLET: 1 don't remember the date, but --

MR. ROGERS: I just don't want them to get into records
that haven't been disclosed.

MR. WALL: What does it say, 17 on there?

THE COURT: Huh?

MR. WALL: Seventeen on it.

MR. EGLET: Looks like February 24th,

THE COURT: February 24th is what it shows to be on the

screen. Sustained. Sustained.

AVTranz

E-Reporting and E-Transcription
Phoanix (602) 263-0885 » Tyucson (520) 403-8024
. Denver {303) 634-2295

002083

]

002083

002083




Q0200

AR~ A~a~a~a~

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

002084

41
[End Bench Conference]
BY MR. EGLET:
0 Okay. Doctor, what is the date of --
MR. EGLET: Bring that up.
BY MR. EGLET:
Q What is the date of Dr. Lee's last visit with Mr.

Simao?

A 2/24/2011.

Q Okay. 8o last month, ckay. Aand have you reviewed
Dr. Lee's treatment records of Mr. Simao since he's been
following him?

A Yes.

Q Okay. BAnd would last wvisit with Dr. Lee, did he
recommend additional pain management for Mr. Simao?

A Yes.

Q Now, did you testify two days ago that a spinal cord

stimulator is part of pain management --

A Yes.
Q ~- it's a pain management device?
A Yes.

Q Ckay. So my guestion is that based on your
treatment, the records you've reviewed, your examinations, as
well as the follow up treatment that your -- I think he's your
junior partner, Dr, Lee, is -- has performed and has done, is

it still your opinion that it is more likely than not that Mr.
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Simac will benefit from a spinal cord stimulator?
A Yes.
0 Okay. And is that a conclusion to a reasonable

degree of medical probability?

A Yeg.

Q Now, I want to talk to you like Mr. Rogers did about
a few things that were said yesterday by Dr. Fish --

MR. EGLET: You can take that down now.
BY MR. EGLET:

Q -- in his testimony yesterday.

Dr. Fish is a pain management physician out of

California, you understand that?

A What's his -- is he --

Q He's a pain management physician out of California.
A Is he rehab, physiatry, anesthesia --

Q He's not an anesthesiologigt. He's a rehabilitation

specialist, physiatrist --

A Physiatrisc.
Q -- and also pain management.
A Because that's important for me, because those are

-~ they tend to be different types of specialists.

Q He's not a trained anesthesiologist, he's not a
board certified anesthesiologist. Dx. Fish testified
yesterday that the April 15th, 2005 motor wvehicle accident did

not cause Mr. Simao to sustain disec injuries at C-3/4, 4/5.
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Do you agree with that?
A No.
Q Why not?
A Well, I would say the simple answer is because of

everything I've said up to this point.

0 In fact, Dr. Fish testified yesterday that Mister --
that he doesn't believe that Mr. Simao had any injuries in the
April 2005 motor vehicle accident. Do you agree with that?

A No.

MR. ROGERS: I'm not actually sure that that's an
accurate representation of his testimony --

MR. EGLET: Yeah, that's what he said.

MR. ROGERS: -- Your Honor.

THE COURT: Counsel, approach please.

[Begin Bench Conference]

THE COURT: I'm Crying te recall exactly how you posed
that question.

MR. WALL: He said@ -- he was asked well, was the
Plaintiff hurt in any way by the motor vehicle accident and
said -- he said it's hard to say if he was even truly injured
by the motor vehicle accident.

MR. EGLET: That was his testimony and that was his
testimony in his deposition too. Mr. Rogers asked him, was
the Plaintiff -- was [indiscernible] -- was the Plaintiff

injured in any way in this accident and he says, it's hard for
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me to believe that he was truly injured in any way.

That was his testimony. I didn't make it up.

THE COURT: Dr. Fish said you mean?

MR. EGLET: Dr. Fish said it.

THE COURT: Yeah, he said something pretty much like
that.

MR. ROGERS: I --

THE COURT: You don't recall that?

MR. ROGERS: I don't.

THE CQURT: Yeah, he did.

iEnd Bench Conferencel]

THE COURT: Yeah, let's take a 10 minute break.

[Court Admonishes Juryl]

[Jury oOut]

[Recess]

[Begin Bench Conferencel]

THE COURT: We have a note from one our jurors. I'm not
sure -- I think Marshall Diamond said it was Ms. Prince. I

don't really see how we can give the schedule.

MR. EGLET:
gschedule ~--

MR. ROGERS:

MR. EGLET:

THE COURT:

MR. EGLET:

Fine with me. But whatever the Court's

It's possible for me
That‘s your call. What did you say?
It is possible for me.

It's certainly possible for us. I mean, I
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don't what the Court's schedule is. I know another judge has
your courtroom on --

THE COURT: On Fridays.

MR. EGLET: -- on certain days. But, you know, we
certainly can do it.

THE COURT: The problem is, we have criminal calendar on
Mondays and Wednesdays, quite often runs right up until --

MR. EGLET: Right. What about Tuesdays and Thursdays?

THE COURT: Thursday morning I might have some
flexibility. I have to check and see what I've got
calendared. Tuesday it's a motion calendar. It's usgually
pretty full.

MR. EGLET: Ckay.

MR. ROGERS: Your call.

MR. BEGLET: It's your call, Judge.

THE COURT: All right. Thank you.

MR. ROGERS: You know [indiscernible] discussion this
thing we were just digcussing Dr. Fish's gchedule. And he's
told me that he can be available tomorrow -- or, I mean,
Monday .

THE COURT: Tomorrow?

MR. ROGERS: Monday.

MR. EGLET: Why don't you tell him to come tomorrow. Sit

here.

MR. ROGERS: He's doing something. It was -- I thought it
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was at Berkley, until 12:30, which is the first flight he said
he could get. So he can get here at 2:00 on Monday. And
we've tried to get a little earlier so he could here at 1:00.
He said he just won't be able to finish whatever that task is.
It was a class or something that he has to do.

MR. EGLET: Judge, you know, here's --

THE COURT: I guess he's got to come Tuesday. He'szs got
to come before we hear from Dr. Yong.

MR. ROGERS: Yong is Tuesday.

MR. EGLET: Yong is Tuesday.

MR. ROGERS: Take him out of order.

MR. EGLET: Here's the issues, Judge, Okay. Again, we
made this accommodation for them. Their witness has put us in
a situation. We've got Dr. Arita scheduled for Tuesday --

MR. ROGERS: Monday.

MR, EGLET: -- Monday afterncon after we expect to him to
come. We want him here at 1:00 so we can -- I c¢an finish --
I'm going to cut my cross-examination down. I think it's
going to be a lot shorter. We expect we can get him done in
an hour. And then we've got Arita to put on. What we don't
want is, and it's totally unfair for us, is for us to put
Arita on for an hour and then have him sit cut in the hall
while we pay him for them to have their expert come in out of
order and inconvenience ug. It's their witness out of order.

He's needs to be here at 1:00 on Monday.
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MR. ROGERS: That's not going to make [indiscernible].

We wouldn't break up Arita. It would be one or the other goes
first. And if Arita goes first, then --

MR. EGLET: Then you're going to risk -- this is what
you're going to -- well, first of all, no. We want him
finished. We talked about this yesterday. We want him
finished before we put Arita on the stand. That's our case in
chief. We should be able to pick the order of the witnesses.
We should be able to finish this witness before we put our
witness on the stand. But here's the other risk. If we put
Arita on first, and he goes longer than expected like all the
witnesses have --

THE COURT: Uh-huh.

MR. EGLET: -- then we're mot -- again, we're not going
to have time to finish him on Monday and we're going to be in
the same situation.

THE COURT: Uh-huh.

MR. EGLET: If they can't move to Tuesday, he's got to be
here Monday at 1:00.

MR. ROGERS: 1If we put -- I don't know that we can do
that. Your Honor asked us to make him available Monday or
Tuesday. He made himself available on Monday. And it seems
that if --

MR. EGLET: Court startes at 1:00 on Monday.

THE COURT: He doesn‘t [indiscernible] the Court's
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schedule.

MR. ROGERS: I know. Now --

THE COURT: Come on. He wasted encugh time yesterday.
You know, if he had simply answered the questions, we might
have gotten through his testimony. He was --

MR. ROGERS: Yeah. I -- believe me, I told him.
Afterwards, I said, "Look, you've got to just answer the
questions and get out." The fact of the matter is that while
I think it was made to appear that he's been in court a lot, I
don't believe he has. I think he's a nervous wreck up there.
I was surprised. And so that aside, if he already moved a lot
of his clinic, and he did, to get here, he's gone to great
lengths to do what the Plaintiff wants. And it seems to me
that the problem that they brought up yvesterday was they need
him on before Yong, not before -- Arita waan't -- I didn't
even know Arita was coming Monday until now.

THE COURT: You know, here's the thing, and I have to
tell you, I find really frustrating as a judge with some of
these expert witnesses. They want to dictate when they're
going to show up in the courtrocom. We don't have that luxury
to allow them to dictate when they're going to show up. And
it spounds like the witnegs 1s one of those people. S0 Court's
seen people like that before. I'm sure Counsel has seen
people like that before.

MR. EGLET: Yeah.

AVTranz

E-Reporting and E-Transcription
Phoenix (602) 263-0885 « Tucson (510) 403-8014
Denver (303) 634-2295

002091

002091 -

002091




260700

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

49

MR. ROGERS: 0Okay. Well, where does that leave us?

THE COURT: Well, I guesge Fish needs to be here at 1:00.
That's the time we start court on Monday. Your Honor

MR. ROGERS: And if he can't -- can we move him to
Tuesday? Switch him out with Yong. Cause then at least he's
done before Yong. That seemed to be the Plaintiff's main
conéern.

MR. EGLET: And when's Yong?

MR. ROGERS: I don't know. I don't know that Yong can
move. Eut I'm trying to juggle these two experts right now
and --

MR. EGLET: Look.

MR. ROGERS: ~-- I don't know how it's going to play.

MR. EGLET: They need to have -- we have -- we Arita --
I'm already finishing Dr. McNulty, putting another of our
treating physicians on before we get to cross Fish. Now they
want us to put yet another treating physician on before we
cross Fish. I did bring up Arita yesterday. He needs to bhe
here on Monday before Arita testifies. Monday is the day he
says he can come. He doesn't get to dictate what time on
Monday he comes.

THE COURT: No, he does not.

MR. EGLET: Court starts at 1:00 on Monday. That's when
bhe needs to be here.

MR. ROGERS: But what I -~ what I'm not clear on --
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MR. EGLET: And this is a waste of time.
MR. ROGERS: -- and -- I mean, I get your -- I get
your --
MR. EGLET: We're not going to get done today at the rate

we're going. I promised --

THE COURT: Yeah.

MR. EGLET: -- Dr. Grover that we would finish him today.
Okay? All right. We got toc get going.

THE COURT: Yeah. We do. We do. We can discuss this
later.

MR. ROGERS: Okay.

[End Bench Conferencel

{(Jury In]

[Within the Presence of the Jury]
THE COURT: FPlease be seated, ladies and gentlemen. Will
Counsel stipulate to the presence of the jury?

MR. EGLET: Yes.

MR. ROGERS: Yes, Your Honor.
THE COURT: Very well. Mr. Eglet.
MR. EGLET: Thank you, Your Honor,.

BY MR. EGLET:

Q Okay, Dr. McNulty, let's see if we can get this
finished up. The question that was pending before we took the
break is that Dr. Fish had testified that he didn't believe

that Mr. Simac was truly injured in any in this motor vehicle
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accident of April 2005. Do you agree?
A No.
Q And for all the reasons you've already stated?
A Yes,
Q Dr. Fish alsoc testified yesterday that no treatment

received by Mr. Simao after May 5th, 2005 was related to the
April 2005 motor vehicle crash. Do you agree with that?

A No.

Q For all the reasons you've already stated?

A Yes.

Q Dr. Fish also testified yesterday that the gate
theory of pain could not explain Mr. Simao's initial cliniecal
presentation because all disc injuries are occur with
immediate onset of symptoms and are obvicus and felt by the

patient right away. Do you agree with that?

A Do we have a spectrum there? 1In general, I would
say no.

Q No, he just says any disc injury.

A No.

0 Okay. Why not?

A Well, the simple reason is when someone gets
initially hurt and their necks hurts, there can be all kinds
of reasons it hurts. 8o you can have all kinds of things
going on. Typically, when I will talk to a patient and take a

history and reasonable causation history is the patient does
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have the pain starts usually within a day or two. So in mny
practice, that's what I think is a reasonable time frame. But
again, you always have to put that in the context of what else
is going on. Sometimes the patient can have a -- a great
example is in trauma. Cause I take trauma calls at UMC. It
is very common for someone to come in with multiple injuries
and because you have things that hurt more than others, or
they're more important, more severe, it may -- you may miss
initially up to 20 percent of injuries. So you have -- always
put that in perspective of what's on with the patient. So Mr.
Simao's situation, I believe he had headaches, all kinds of

things going on. I believe he was seen relatively soon.

Right?
Q Yeah.
A Sc that's a very strong history, I think, it was,

what, within a few hourg?

Q Yes.

a Yes. And he said his neck hurt. And he was
diagnosed with a cervical sprain. That's all consistent.

Q Dr. Fish testified yesterday that he had never seen
a patient with a cervical disc injury of any kind. He
diagnosed with that injury more than one and a half months
from the date of the injury -- from the actual date of the
accident. 1In your practice, do you ever see patients with

cervical disk injuries that present to you more than cne and a
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half months from the time of their injury and whom you

subsequently cervical disc injury?

A Yes.

Q Ia that a rather typical presentation in your
practice?

A Yes.

Q Okay. Dr. Fish tegtified yesterday here that if
Mr. Simao did not present to his treating providers within 48
to 78 hours with neck pain, upper extremity pain, upper
extremity weakness, severe upper extremity parastesia, and/or
bowel and bladder dysfunction that he could not have had a
cervical disc injury. Do yocu agree with that?

A No.

Q Why not?

A Well, again, I don't know, Dr. Fish. But the simple

gstactement is disc injury is a broad spectrum.

Q Can you explain that?

A Well, I am a spine surgeon and I see traumatic
injuries. And I see the full spectrum. I see the full
spectrum where pecple come into the trauma center that
literally their head has almost been ripped off and they are
paralyzed to the point they can't even breath. So in my
practice, I see the full spectrum. 8o if you take the
extreme, severe end of the spectrum where someone comes in

and their spine has been completely ripped where all the
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ligamentous and disc¢ structures have been ripped and torn,
that is a scenario that c¢ould be consistent with what Dr. Fish
described. Short of that, there is an entire spectrum. You
have all kinds of things that are around the spine and the
neck. Having been someone who operates on these, someone can
be completely paralyzed and have a ripped spine internally,
and when I expose them and expose their injured spine, the
muscles are all still together, but yet the spine, itself,
has been severely disrupted. So again, you have all kinds of
structures that are around. Each individual structure has its
inhsrent, mechanical characteristics so you can easily have a
partial injury to a disk in the sense that it's injured, it
hurts, it's causing, but the patient is not paralyzed or the
spine 1s not completely unstable. And they're not having
severe weakness, numbness in their arm. It's a spectrum.

Q And that brings up my next testimony. Yesterday Dr.
Fish was showing the patient's -- Mr. Simao's MRI -- on his
MRIs to the jury. And he testified that the disc ~-- your disc
in your cervical spine was like a coffee table sitting in your
house. And that all the structures around your cervical disc,
like your muscles, your tendonsg, your ligaments, all of thoge
things are like your house. So that if you were going to have
an injury to your coffee table in your house, you'd have to
bagically destroy all the structures around the house to get

to the coffee table and injure it. And he analogized this to
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the MRI and said, "So in order to have a disc injury like

Mr. Simac is complaining of, you would see on the MRI all this
damage to his ligaments and his muscles and his tendomns. And
since you've been all -- and swelling. And since you didn't
see that, there couldn't be an injury to the disc." Would you
agree with that?

MR. ROGERS: Hold up. Your Honor, first it's leading.
And second, it exceeds the scope of the cross.

MR. EGLET: No.

MR. ROGERS: It seems to be a second direct examination
he's conducting.

MR. EGLET: He open the door when he brought up testimony
about what Dr. Fish said yesterday, Your Honor. This is
absolutely appropriate. He opened the door on it. He brought
up several testimony Pr. Fish gave yesterday to this witness.

MR, ROGERS: Just --

THE COURT: Sustained as to leading, only.

BY MR. EGLET:

Q Let me give you a hypothetical. Hypothetically, if
Dr. Fish testified for this jury that your disc was like the
coffee table in your house, middle of your house, and that alil
the surrounding structures of your disc¢, your muscles, your
tendons, your ligaments, were like the walls and everything in
your house, the structure of your house. And in order to

injure your disc like Mr. Simao's injuries to his disc, using
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the coffee table analogy, you would have to destroy toc the
whole house to get to the coffee table. And with the MRI up in
front of the jury, he said, "You would have to destroy all the
ligaments, the muscles, the tendons and there would be

swelling. BAnd you would be able to see that on the MRI if

there was an injury to the disc."” Would you agree with that
tegtimony?

A No.

Q Why?

A Do you want me to use the house analogy or just --

Q Upe what you want. I mean, T don't know.

A I kind of have some funny scenarios. But I'll keep
is serioup. In a simple sense, I see -- again, I don't know

Dr. Fish's experience. But I am a spine surgeon who has been
taking care of spine problems since 1986. And I have exposed
gpines. I have looked at spines that have been completely
injured. And I have seen the full spectrum. So I have
injuries so bad that the spinal cord has been completely
ripped. The wind pipe hasn't been torn or egophagus., The
swallowing tube hasn't been torn. Their muscles are still
intact. But yes, the actual structure of the spine has been
severely disrupted, But, yet, to use the analogy of the
house, the walls are still up. So unfortunately, I would have
to state that the analogy of the house really isn't a good

analogy. I'm also an engineer. I know there's no way that
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would withstand the -- except the criteria of finite analysis
where you actually come up with a computer model that
simulates all the intrinsic mechanical structures of all the
structures of the neck s0 it can use computer models to
simulate various injury patterns. So without getting too
technical, you know, there is a significant variability in
each structure. If you use strictly the house analogy, you'd
have to, you know, damage all that significantly, the skin,
the muscles, the windpipe, the trachea, the esophagus, the
carotid artery. All that stuff would have to be significantly
damaged before you got to the coffee table or the house -- or
gpine. And it just doesn't happen. People can have severe
unstable injuries with spectrums of paralysis, yet the spine
itself is the only injury. The muscles are still intact.

They haven't ripped their windpipe. They haven't ripped their
escphagus. They haven't ruptured their carotid arteries. See

it all the time.

Q And that would include injuries to the disc?
A Yes,
Q Okay. Dr. Fish testified yesterday that your

referral of Mr. Simao to the pain management center at

Southwest Medical for cervical spine injections was

unnecessary and unreasonable. Do you agree with that?
A No.

Q Why not?
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A I would have state all the reasons I've stated up to
this point.
Q Dr. Fish's trial testimony yesterday was that none

of the injections performed by any of the pain management
doctors at Southwest Medical, any of the injections performed
by you, nor any of the injections performed by Dr. Rosler, nor
the discography identified any pain generators in Mr. Simao's

cervical spine. Would you agree with that?

A No.

Q Why?

A Again, for all the reasons I've stated up to this
point. And again you said Mr. -- Dr., Fish, I'm sorry, is a

rehab physiatrist doctor in pain management --

Q Yes.
A " -=- not anesthesia?
Q And what is the difference between a rehab

physiatrist doctor who also practiceg pain management as
opposed to an anesthesiologist?

A Well, to be quite honest, I would ultimately defer
to a pain management specialigt, either in anesthesia or
physiatry. But having dealt with -- I've been dealing with
this for a long time -- I would say that there's several
entities out there which have deemed to themselves to be
certifying entitieé for pain management. And pain management

has become a very diverse specialty. You have everything from
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a family practice doc claiming to do pain management to a
board certified anesthesioclogist. The first person or
specialty that quote/unquote practicing pain management was
anesthesia. 8o the typical scenario, you were an
anesthesiologist. Did your residency. &aAnd you chose to do
additional training to become a pain management physician.
That was pretty mich the only entity out there practicing pain
management. And that involved training of multiple things,
medicines, modalities, therapy. But also procedural training,
involved putting -- doing various procedures, precisely
putting needles where you want them, probes where you want
them. Doing procedures for pain. And that was the entity I
knew for years. 1 was unaware of other emntities practicing
pain management. And then physiatry started doing pain
management. And I don't know the details of their board
certified entity. I know there are just several entities
which will certify you as a pain management specialist. But
I would say the entity that probably should be deemed the most
in general respected as far as deeming injections appropriate
and what they mean and whether or not they should be done and
what context they should be interpreted would be an
anesthesiologist, who's board certified, and additionally
certified and trained in pain management. And also a spine
surgeon who knows the anatomy of a spine who can alao put

needles where they need to be.
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Q Okay. Now, Dr. Fish testified that when he
evaluated Mr. Simao, he documented that his pain level was a
seven to eight on an analog scale of zero to ten. And with
this documentation on this analog pain scale was not
conaistent with Mr. Simao being able to function with
activities of daily living or with his work, which
occasionally required him to 1lift some objects. Do you agree
with that? '

A No.

MR. ROGERS: Your Honor, the befense just wants to make a
running objection to what appears to be a redirect exam --
pardon me, exceeding the scope of the cross.

MR. EGLET: He opened the door on this, Your Honor.

THE COURT: ©Noted for the record, please proceed.

THE WITNESS: No.

BY MR. EGLET:

Q And why?

A I would just have to interject personal experience.
I walked on a broken femur for three weeks. And I worked.

Q Okay.

A So I would say in general Mr. Simao impressed me as
a gentleman who was fairly tough and was able to withstand a
fair amount of discomfort and -- so I would say pain by
definition is a subjective experience. And having geen the

full spectrum of pain in individuals, it's amazing -- I'll
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1 give you a great example. I've just done tremendously huge
2 spine surgery on people for scoliosis. And they're two weeks
3 out. And they're taking Tylenol. And yet in some people, I
4 would do a very small procedure. And they're two weeks out
5 and they're taking much more than Tylenol. So the simple
6 answer is just because someone says it hurts, I mean, there's
7 just a totally variable individual makeup of people. Now,
8 gsome people got -- yeah, I got pain but it doesn't stop me.
9 So I don’t think that is really inconsistent at all.
10 Q Dr. Fish also testified yesterday that the discs you
11 removed ip Mr. Simao's spine at -- the C3/4 and C-4/5 disc
12 were not injured in the April 2005 motor vehicle crash. Do
13 you agree with that?
14 A No.
is5 Q Now, yesterday Dr. Fish testified that Mr. Simao's
16 poor response to the cervical spine surgery could not be
17 caused by the first operative neuropathic pain because there's
18 | no literature to support that a chemical leak fxom the disc
19 could irritate the nerve root and cause neuropathic pain.
20 That was hisg testimony yesterday. Do you agree with that?
21 A No.
22 Q Can you explain why?
23 A Well, the simple answer is, the surgery by
24 definition took out the dis¢. $o hence the disc was no longer
25

there to be causing chemical substances to irritate the nerve.
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Q Does the chemical substance for irritating a nerve
root have anything to do with the neurogpathic pain that you
diagnosed in Mr. Simac?

A As I stated two days ago, my definition of
neuropathic pain ig alteration in the pathways as they travel
through the nervous system because of chronic pain.

Q All right. Now, Mr. Rogerg asked you earlier if you
expect your patients to follow your recommendations and you
said no. Do you recall that?

A Yes.

Q Can you explain what you mean by that answer.

A Well, taking the context of Mr. Simao and taking the
context of the question, when I see a patient, my job is to
evaluate them and in the end, tell them what I think and tell
them what I think is reascnable to do. So in the end, my job
iz to make sure I'm communicating, they get the basic
concepts, the important points, and it's their job to make a
decision. If someone makes a decision which ie not having
surgery, that is not someone who's quote/ungquote not following
my recommendations in a bad sense. It's just someone who's
decided they didn't want to go that way.

Q Okay. Do you fault your patients for getting
gsecond opinions?

A No.

Q Okay. So even though Mr. Simao was cleared for

AVTranz

E-Reporting and E-Transcription
Phoenix (502) 2563-0885 + Tucson {520) 403-8024
Denver {303) 634-2295

002105

002105

002105 - |




901200

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

63

surgery in October 2007, you don't fault him for getting a
second opinion by Dr. Grover?

A No.

Q Okay. Dr. Grover, did he also state that Mr. Simao
was a surgical candidate?

A To be quite honest, I don't recall seeing any Grover
notes that clearly state that.

Q Is it your understanding that he -- from Mr. Simao
that Dr. Grover indicated he was a surgical candidate at the
same level as you had indicated he was?

A Again, unfortunately, I don't have a Grover note in
front of me. I think it's fair to say Dr. Grover was
seriously congidering the surgery otherwise he wouldn't have
ordered discograms.

0 Now, earlier -- now, earlier, Mr., Rogers talked
about this October 2007 note, this pre-op record. Waa Mr.
Simao given surgical clearance on QOctcober 5th, 2007 by
Southwest Medical?

A Well, I'd have to -- well, isn't this October 9th?
Or is that -- I only see the bottom. Is it a visit note of
October 5th? I'm gsorry. Okay. 8o can we flip down to the
bottom, please. Yes.

Q Okay. Now, 6n October 5th, 2007, were you sgtill in
the process of obtaining further diagnostic. work up of Mr.

Simao?
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A Yes.

Q In other words, were -- you were not planning on
doing surgery on Mr. Simao in October 2007, were you?

A Again, I just want to make sure there's not gemantic
misunderstanding. For me, surgery is doing a fusion. Like,
we did -- doing an injection is, for me, a procedure. So I
can just tell you, as beat as I recall, there wag never any
process initiated by me directly to see he needed all this for
an injection. So my plan was to get an injection not do a
major surgery.

Q Thank you, Doctor.

THE COURT: Any follow-up, Mr. Rogers.

MR. ROGERS: Yeah. Just one.

RECROSS-EXAMINATION
BY MR, ROGERS:

0 You've testified that the two-level fusion that was
performed on the Plaintiff has a 85 to 90 percent succeas
rate. If, however, the levels that are fused are not injured,
that otherwise successful surgery is not going to succeed.
Correct?

A  Again, it depends on the context.

MR. ROGERS: That's all, Your Honor.

THE COURT: Any follow, Mr. Eglet?

11/
177
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FURTHER REDIRECT EXAMINATION

BY MR. EGLET:

Q

Simao?

I o B R =

Q

Doctor, vou actually performed the surgery on Mr.

Yes.

You went in and removed the disc?
Two of them.

You have visualized the disc?
Yen.

You are the only who saw the disc when you went into

the surgery?

A

0 rF 0 r 0

The scrub tech did.

Well, you were the only surgeon?

I don't know if I had an assistant.
Okay.

I don*t think I did.

Well, out of the other doctors who treated him, you

know, the major deoctors in the records, you know, and the

Defense doctors, you actually went in and did the surgery?

A

Lo - I « - =

Yes. Yes.
You visual -- Dr. Fish wasn't there. Right?
No.

Dr. Yong wasn't there. Right?
No.

Dr. Wang, I'm not sure how to pronounce his name.
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When you went in, you actually saw the injured disc before you
removed them?

A Yes.

Q Thank you.

THE COURT: Anything else? @Going once. Going twice.
Thank you, Doctor. You may be excused.

Who's the next witness?

MR. EGLET: Dr. Grover, Your Honor.

THE COURT: Do you suppose he's here?

MR. EGLET: He should be here, Your Honor. He was
supposed to be here at 1:30.

JASWINDER GROVER, PLATNTIFF'S WITNESS, SWORN

THE CLERK: Thank you. Please be seated. State and spell
your name for the record.

THE WITNESS: Jaswinder Grover., J-A-S-W-I-N-D-E-R.
Grover, G-R-0-V-E-R.

DIRECT EXAMINATION

BY MR. EGLET:

Q Good afternoon, Dr. Grover. Dr. Grover, would you
please tell us the specialty in medicine that you practice?

A I'm an orthopedic surgeon with a subspecialty in

spinal disorders.

Q Are you board certified in orthopedic surgery?

A Yeg, I am.

Q Can you tell us where you attended medical school?
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. I went to medical school at the UCLA gchool of
medicine.

Q All right. And where did you do your internship and
regidency training?

A I did my internship and residency at the University
of Southern California Los Angeles County Medical Center in
Los Angeles.

Q And did you do a fellowship following your
residency?

A I did. I did a fellowship in spinal cord injury at
the University of British Columbia in Vancouver, Canada and at
McGill University in Montreal.

Q Okay. Now, can you tell us about your admission to
University of California Los Angeles, UCLA medical school.

Did you get in earlier than most students?

A Yes.

Q Can you tell us about that.

A I went to UCLA school of medicine. I was accepted
year earlier, before I graduated from college.- So I

completed my last year of college at the University of
California at Riverside while I did my first year of medical
schaocl at UCLA.

Q Okay. Now, how long -- I know the medical school is
four yvears and the internship is one year. How long was your

residency in orthopedic surgery?
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A The residency was five years.

Q Five years. OQkay. And then following the
regsidency, you did a fellowship in spine?

A Yes,

Q0 . And how long was.the fellowship?

A My fellowship at the University of British Columbia

in spinal cord injury for six months. 2And I then was in

Montreal at the university -- at McGill Univergity in Montreal

in spinal reconstructive surgery for three monthsa. And for

three months, I was, actually, also in England at the

Nottingham Center for Spinal Studies on an academic fellowship

before I came to Las Vegas in 1995 when I started my practice

here.

o] Now, you belong to any professional memberships,
Doctor?

A Yes.

Q And what are those?

A I am a fellow of the American Academy of Orthopedic
Surgeons. I am a member of the North American Spine Society.
The Clark County Medical Society:. The American Medical
Asgociation. And the UCLA Aegculapian Society.

o] What is the UCLA Aesculapian Society?

A It's a ~-- as a graduate of UCLA medical school, we
are part of a program where we keep in touch with other

graduates f£rom the medical scheool.
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Q Okay. Could you detail for us the scope of your
practice as an orthopedic spine surgeon here in Las Vegas.

A Yegs. I've been in practice now for almost 16 years,
I believe. B&And when I came here, I spent a lot of time at the
University Medical Center taking care of a lot of the spinal
cord injuries and the complicated pelvisg fractures in the late
1990s. And over the last seven to eight years have developed
a more elective practice in treating patients who have
complicated spinal disorders. BAnd it’s a referral practice,
that is essentially a busy surgical practice taking care of
patients every day to the best of our ability.

Q Do you have hosgpital privileges, Doctor?

A Yes, I do.

Q and where do you have heospital privileges?

A I believe I am on staff at most of the major medical
centers here in Las Vegas. I can list them for you if you
like.

Q That's fine. AaAnd do you have your license to

practice medicine in Nevada?

A Yes.
Q Are you licensed in other jurisdictions?
A Yes. I maintain my license in California.

Q Okay. B&And are you still licensed in British
Columbia?

A No, I'm not licensed in British Columbia. They had
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given me a gpecial license to practice in Canada as a fellow
in 19%5.

Q Have you been gqualified as an expert in the area of
orthopedic spine surgery and orthopedic surgery in the courts
of Clark County, Nevada?

A Yes, I believe that I have.

MR. EGLET: Your Honor, we would offer Dr. Grover as an
expert in orthopedic surgery and orthopedic spine surgery.

THE COURT: Any objections?

MR. ROGERS: No, Your Honor.

THE COURT: So ordered.

BY MR. EGLET:

0 Doctor, you are one of William Simao's treating
physicians, treating orthopedic spine surgeons. Is that
correct?

A Yes.

Q Okay. On what date -- Exhibit 26, Page 7, please.
Doctor, there's a monitor to the right of you that we're going
to show some records on from your chart. If it's easier for
you to refer to those or if it's easier -- I know -- I saw
that you brought your chart with you. Whichever your
preference ia. But what date did you first see Mr. Simao?

A I firat saw him, I believe, on March 28th, 2008.

Q Okay. And what is your understanding as to how much

time had gone by between the date of the motor vehicle crash
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he was involved in to the time that you -- of your initial
evaluation?
A It was about three years.
Q Okay. Now, what is the clinical gignificance of the

fact that you saw Mr. Simac for the first time almost three
years after his motor vehicle accident?

A Well, I think he had been having pain for three
years. He had -- you know, the history that he provided to me
was that he had been suffering from fairly significant pain,
intermittently but at times quite significantly, for a period
of three years. So the gignificance was that it emerged into
somewhat of a chronic condition by that time.

Q Okay. On the initial pain questionnaire that Mr.
Simao filled out at that time, what did he document as the
date of the injury?

A April 15th, 2005.

Q And based on his pain questionnaire, where was he
having pain at that time?

A He was having pain in his neck, left shoulder and
his head.

Q And what type of relief did Mr. Simao have with
anti-inflammatory and/or anti -- other medications he was

taking before he saw you?

002114

A He had temporary relief.
Q And how much pain relief did Mr. Simac experience
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with trigger point injections before your evaluation?

A He had some temporary relief.

Q And how much pain did Mr. Simao experience with
epidural steroid injections before you saw him?

A Again, temporary relief.

Q What is a tens unit?

A A tens unit is an external mechanical device that

provides an external stimulation to the skin and can penetrate
into the subcutaneous tissue to try to alter a patient’'s
pexrception of pain. It's commonly used in -- as a physiecal
therapy modality to treat pain.

Q And how much did -- how much relief did Mr. Simao
get from the tens unit before he saw you?

A He had some temporary relief.

Q Did Mr. Simao experience any relief from his pain
syndrome with home exercise?

A No, he did not?

Q Did Mr. Simac experience any pain relief with
physical therapy?

A No, he did not.

Q How did Mr. Simao characterize his pain on the
initial questionnaire he filled out?

A He characterized his pain on the questionnaire as
aching, penetrating, at times unbearable, and pain that was

essentially, you know, continuous.
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Q Did he document that anything made his pain better?
A No, He didn't -- he did not feel that anything was

really making it significantly better.

MR. EGLET: Go to the bottom of Page 8, please, Brendan.
BY MR. EGLET:

Q When asked to quots, write any other information or
thoughts that you would like us to know, end quote, what did
Mr. Simao document on his pain questionnaire?

A "I need to be able to function during the day.

Tried several medicationa, meds are tired or caused memory

lose, caused me to become tired or memory loss, so I just deal

with the pain.?
MR. EGLET: Page 10, pleasge, Brendan.

BY MR. EGLET:

Q Did Mr. Simao provide you with a history of migraine

headaches at the time he filled out the pre-evaluaticon
guestionnaire at your office?

A Yes, he did.

Q And what did he document?

A He had documented and he had ackrnowledged in his
history that we obtained from him that he had had migraine
headaches. And he felt that those had become worsened.

Q Did the fact that Mr. Simaoc had a history of
migraine headaches which were worsened after this motor

vehicle accident impact your evaluation of his presenting
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symptoms of chronic neck pain?

A Well, I think I would -- I took it into account.

But I think his symptoms of neck pain were separate and
different from his history of migraine headaches.

Q And explain that for us if you will.

A Well, migraine headaches typically are headaches
that are frontal in origin. They start above the eyes.
Sometimes they are asgociated with other triggering phenomenon
such as light or vibration or other events. And they are
generally frontal headaches that affect a part of the head.
The type of headache or pain in the head that he described
when he saw me for which I felt that I was evaluating him for,
was paln in the back of the head, in the left side of the
neck, left ghoulder, and the left gide of the back of his
head. And that's what he marked on his anatomical drawing.
And that type of head pain is more sub-occipital pain, meaning
base of the skull. The occiput is the back of the skull. Aand
that type of pain is fregquently related to cervical spine
pathology or radiating from something going on in the cervical
spine.

Q Now what history did you obtain from Mr. Simao at
the time of your initial evaluation of him on March 28th,
20087

A Well, his chief complaint was neck pain, left

parascapular pain, and lower back discomfort. He presented on
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1 that date about, you know, as a 44-year-old right hand
2 dominant gentleman who -- and he gave a history that about two
3 to three years prior, he was the restrained driver in an
4 automobile that was involved in a rear end type of motor
5 vehicle collision. He reported that he had hit the back of
6 his head on the metal cage of the vehicle. And since that
7 time had been suffering from pain in the back of his head,
8 left parascapular, interacabular area, occasionally radiating
9 into the left arm.
10 0 What information did Mr. Simao provide to you at
11 that time of -- at thé time of your initial evaluation of him
12 regarding the treatment he had received before seeing you?
i3 A He had been treated through a variety of modalities
14 over that period of two to three years, including physical
15 therapy, medications, anti-inflammatories, and also having
16 undergone some specialized injection treatment into the spine.
17 Q Okay. WNow, at the time of your initial evaluation,
18 did you ask Mr. Simao about a past medical history of neck
19 pain?
20 A Yes. We did. And specifically the patient denied a
21 history of neck pain or left arm pain as he was presenting at
22 that time.
23 0 In other words, when you say deny a history, do you
24 mean, did he deny a history of any of these problems before
25 this motor vehicle accident?

AVTranz
E-Reporting and E-Transcription
Phoenix (602) 263-088%5 « Tucson (520) 403-8024
Denver (303) 634-2295

002118

' 002118



611200

10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

25

76

A Yes, he was fairly clear that he didn't have the
symptoms prior to that event, '

Q Bagsed on your review of the medical records provided
to you regarding the care Mr. Simac received, did you find any
evidence that he had been seen, evaluated, or treated for neck
pain before the April 2005 motor vehicle accident?

A No. I did not have any evidence to suggest that.

Q Based on your review of the medical records provided
to you regarding the care Mr. Simao received, did you find any
evidence that he had been seen, evaluated or treated for left
upper extremity radicular symptoms before the April 2005 motor

vehicle accident?

A No, I did not have any evidence to suggest such
symptoms.
Q Okay. And based on your review of the medical

records provided to you regarding the care that Mr. Simao
received, did you find any evidence that he had been seen,
evaluated or treated for any cervical spine problems before
the April '05 motor vehicle accident?

A No.

Q What employment history did Mr. Simao provide you on
March 28th, 20087

A He had told us that he was the owner and manager of
a cleaning company.

Q Hypothetically, if someone told this jury that Mr.
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1 Simac did have a cervical spine injury because he returned to
2 work after the April '05 motor vehicle accident, would that be
3 accurate?
4 ¥\ ‘No.
5 Q Why not?
) A Because I think it's wvery unreasonable to assume or
7 to suggest that someone does not have a problem or an injury
8 or symptoms or complaints or pain simply because they return
9 back to work. I think most people who have these types of
10 injuries that are primarily pain disorders, go back to work
11 and try to work. And certainly that's -- that would be the
12 norm. And that would be what most physicians and people wo