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Mr. Robert M. Adams
Mainor Eglet
City Center Place, 6th Floor
400 South 4th Street
Las Vegas, NV 839101

Re: S8imao - ADDENDUM
Dear Mr. Adams:

This is an addendum to my caleulation of the value of certain
losses subseguent to the injury of William Simao. These losses
are: (1) the loss of housekeeping and household management
services; (2) the reduction in value of life ("RVL"), also known
ag loas of enjoyment of life; (3} the loss of the society or
relationship sustained by Mr. Simao’s wife; and (4) the cost of
future life care.

William Simao is a Caucasian, married male, who was born on May
8, 1963, and injured on April 15, 2005 at the age of 41.9 years.
Mr. Simao will be 47.9 years old at the estimated trial or
settlement date of April 1, 2011, with a remaining life
expectancy estimated at 30.9 years., This data is from the
National Center for Health Statistics, Unite tes Life Tables
2006, Vol. 58, No. 21, National Vital Statistics Reports, 2010,

In order to perform this evaluation, I have reviewed the
following wmaterials: (1) the Nevada Highway Patrol Traffic
Accident Report; {2) Cheryl Ann Simao’'s Responses to Defendant’s
First Set of Requests for Production of Documents; (3) Cheryl Ann
Simao’s Answers to Defendant’'s Interrogatorieg; (4) William
Simao’s Answers to Defendant’s Interrogatories; (5) William
Simao’s Responses to Defendant’s First Set of Requests for
Production of Documents; (6) Jenny Rish’s Responses to
Plaintiffs’ First Set of Interrogatories; (7) Jenny Righ‘s
Responses to Plaintiffs’ Firat Set of Requests for Admissions;
(8) Jenny Rish’s Responses to Plaintiffs’ Pirst Set of Requests
for Production of Documents; (9) Jenny Rish's Supplemental
Responses to Plaintiffs’ First Set of Requests for Production of
Documents; (10) medical records; (1l1) the deposition of William
Simac on October 23, 2008; (12) the deposition of Cheryl hnn
Simac on October 22, 2008; {13} interviews with William Simac omn
April 15, 2009, April 16, 2009, and December 13, 2010; (13) an
interview with Cheryl Simao on April 15, 20092; (15) the case
information form; ({(16) William and Cheryl Simao’'s personal income
tax returns from 2003 through 2005 and 2007 through 2009%; (17)
Ameri-Clean Carpet-N-Upholstery-N-More income tax returng Lrom
2007 through 2009; and (18) Dr. Patrick McNulty's trial testimony
dated March 23, 2011.
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My methodology for estimating the losses, which is explained
below, is generally based on past wage growth, interest rates,
and consumer prices, as well ag studies regarding the value of
life. The effective net discount rate using statistically
average wage growth rates and statistically average discount
rates is 0.40 percent,

My estimate of the real wage growth rate is 1.05 percent per
year. This growth rate is based on Business Sector, Hourly
Compensation growth data from the Major Sector Productivity and
Costs Index found at the U.S. Bureau of Labor Statistics website
at www.bls.gov/data/home.htm, Series ID: PRS84006103, for the
real increase in wages primarily for the last 20 years.

My estimate of the real discount rate is 1.45 percent per year.
This discount rate is based on the rate of return on Sl-day U.S.
Treasury Bills published in the Economic Report of the President
for the real return on T-Bills primarily for the last 20 years.
This rate is also consistent with historical rates published by
Ibbotson Associates, Chicago, in its continuously updated series
Stocks, Bondsg, Bills and Inflation published by Morningstar, Inc.
This series, which acknowledges me ag the Originator while a
Principal and Managing Director at Ibbotson Associates, is
generally regarded by academics in the field of finance as the
mogt widely accepted source of statistice on the rates of return
on investment securities. It is relied upon almost exclusively
by academic and business economists, insurance companies, banks,
institutional investors, CPA’'s, actuaries, benefit analysts, and
economists in courts of law.

Estimates of real growth and discount rates are net of inflation
based on the Consumer Price Index {CPI-U), published in monthly
issues of the U.S8. Bureau of Labor Statistics, CPI Detailed
Report (Washington, D.C.: U.S. Government Printing Office) and
available at the U.S. Bureau of Labhor Statistics website at
www.bls.gov/data/home.htm, Series ID: CUUROQDO0OSAO. The rate of
inflation for the past 20 years has been 2.73 percent.

L. LOSS OF HOUSEHOLD/FAMILY HOQUSEKEEPING D _HOUSEHOLD MANAGEMENT
SERVICES

Tables 4A through 6A show the pecuniary loss of tangible
housekeeping chores and household management services. The
number of hours of housekeeping and household management
services, assuming Mrs, Simao is employed, ranges from 1.0 to 2.0
hours per day and varies over time as family members age. Mr.
Simao has difficulty in performing housekeeping and household
management services. I illustrate the loss at 45 percent. This
data is based on a study by William H. Gauger and Katherine E.
Walker, The Dollar Value of Household Work, Bulletin 60, New York
State COllege of Human Ecology, Cornell University, Ithaca, NY,
1380.

~
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The hourly value of the housekeeping and household management
services is bkased on the mean hourly earnings of carpenters;
maintenance and repair workers; painters; child care workers;
waiters and waitresses; private household cooks; laundry and
drycleaning workers; maids and housekeeping cleaners;
boockkeeping, accounting and auditing clerks; and taxi drivers and
chauffeurs, which is $13.65 per hour in year 2009 dollars. This
wage data is based on information from the U.S. Bureau of Labor
Statistice, Occupational Employment Statistics, May 2009 National
Occupational Employment and Wage Statistics found at
www.bls.gov/oes. I value such services at theilr replacement cost
which includes a conservative estimate of 50 percent hourly
overhead reasonably charged by agencies who supply such gervices
on a part-time bagis, and who are responsible for advertisging,
vetting, hiring, training, insuring and bonding the part-time
employee, and who are also responsible for payroll-related costs
such as the employer‘s share of social security contributions,
ete. The hourly value of these services grows at the same rate
as wages and is discounted at the same rates as wages.

Based on these assumptions, and William Simao’s life expectancy
of 78.8 years, my opinion of the loss of the value of
housekeeping and household management services is $167,196 »
Table 6&A. -

II. REDOCTION IN VALUE OF LIFE

Economists have long agreed that 1life is valued at more than the
lost earnings capacity. My estimate of the value of life is
based on many economic studies on what we, as a contemporary
society, actually pay to preserve the ability to lead a normal
life. The studies examine incremental pay for risky occupations
as well ag a multitude of data regarding expenditure for life
savings by individuals, industry, and state and federal agencies.
My estimate of the value of life is consistent with estimates
published in other studies that examine and review the broad
spectrum of economic literature on the value of life. Among
these is “The Plausible Range for the Value of Life," Journal of
Forengig¢ Fconomics, Vol. 3, No. 3, Fall 1990, pp. 17-39, by T. R.
Miller. This study reviews 67 different estimates of the wvalue
of life published by economists in peer-reviewed academic
journals. The Miller results, in most instances, show the value
of life to range from approximately $1.6 million to $2.9 million
dollarg in year 1988 after-tax dollars, with a mean of
approximately $2.2 million dollars. In "The Value of Life:
Estimates with Risks by Occupation and Industry," Economic
Ingquiry, vol, 42, No. 1, May 2003, pp. 29-48, Professor W. X.
Viscusi estimates the value of life to be approximately %$4.7
million dollars in year 2000 dollars. An early seminal paper on
the value of life was written by Richard Thaler and Sherwin
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Rosgen, "The Value of Saving a Life: Evidence from the Labor
Market." in N.E. Terlickyj (ed.}, Household Production and
Consumption. New York: Columbia University Praess, 1975, pp. 265-
300. The Meta-Analyses Appendix to this report reviews
additional literature suggesting a value of life of approximately
$5.4 wmillion in year 2008 dollars.

Because it is generally accepted by economigts, the methodology
used to estimate the value of life has been found to meet Daubert
standards, as well as Frye standards and the Rules of Evidence in
various states, by Fedexal Circuit and Appellate courts, as well
as state trial, supreme and appellate courts nationwide.
Testimony based on this peer-reviewed methodology has been
admitted in over half the states in over 175 trials nationwide,
Proof of general acceptance and other standards is found in a
discussion of the extensive references to the scientific economic
peer-reviewed literature on the value of life ligted in the Value
of Life Appendix to this report.

The underlying, academic, peer-reviewed studies fall into two
general groups: (1) consumer behavior and purchases of gsafety
devices; (2) wage risk premiums to workers; in addition, there is
a third group of studies consisting of cost-benefit analyses of
requlations. For example, one consumer safety study analyzes the
costa of smoke detectors and the lifesaving reduction asgogiated
with them. One wage premium study examines the differential
rates of pay for dangerous occupations with a visk of death on
the job. Just as workers receive shift premiums for undesirable
work hours, workers also receive a higher rate of pay to accept a
increased risk of death on the job. A study of government
regulation examines the lifesaving resulting from the
installation of smoke stack scrubbers at high-sulphur, coal-
burning power plants. As a hypothetical example of the
methodology, assume that a safety device such as a carbon
monoxide detector costs $46 and results in lowering a person's
risk of premature death by one chance in 100,000, The cost per
life saved is obtained by dividing $46 by the one in 100,000
probability, yielding $4,600,000.

Tables 7A through 12A are based on several factors:

{1) An assumed impairment rating by the trier-of-fact of 15
percent to 30 percent reduction in the ability to lead
a normal life. The diminished capacity to lead a
normal life reflects the impact on career, social and
leisure activities, the activities of daily living, and
the internal emotional state, as discussed in Berla,
Edwaxd P., Michael L. Brookshire and Stan V. Smith,
"Hedonic Damages and Personal Injury: A Conceptual
Approach, " Journal of Forensic Economics, Vol 3, No. 1
Winter 1990, pp. 1-8;

(2) The central tendency of the range of the economic
studies cited above which I estimate to be

t
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approximately $4.2 million in yeaxr 2010 dollars; and
(3) A life expectancy of 78.8 years.

Tables 73 through 9A are bhased on the lowexr estimated impairment
rating; Tables 10A through 12A are based on the upper estimated
impairment rating. Based on these values and life expectancy, my
opinion of the reduction in the value of life is estimated at
$603,454 » Table 9A to $1,205,076 » Table 123, averaging
$1,206,884.

IIT. 10SS OF SOCTETY OR RELATIONSHIP

Tables 13A through 15A show the losg of society or relationship
sustained by Mr. Simao‘s wife. The value of the loss of society
or relationship by family members with the injured can be based
on a measure of the value of preserving the ability to live a
normal 1life. This is discussed in the article, "The Relevance of
Willingness-To-Pay Estimates of the Value of a Statiatical Life
in Determining Wrongful Death Awards," Journal of Foreneic

Economigs, Vol. 3, No. 3, Fall 1950, pp. 75-89, by L. G. Chestnut
and b. M, Vioclette,

Based on a benchmark loss of 15 percent for William Simao’s wife,
my opinion of the loss of relationship as a result of the injury
of William Simao is $681,286 » Table 15A for Cheryl Simao.

IVv. CCST QF URE LIFE CAR

Table 16A shows the cost of future life care. The present value
of life care iz based on the trial testimony of Dr. Patrick
McNulty dated March 23, 2011. 1In his testimony, Dr. McNulty
indicated that William Simao would require the following: (1) a
trial stimulator costing $84,000, once; (2} a permanant placewment
stimulator costing $212,000, once; (3) stimulator replacement
costing $141,000, every three toc seven years; (4) leads revision
costing $103,000, every two to three years; {5) two follow up
visits within three months of his stimulator placement surgery,
costing $1,000 pex visit; and (6) two follow up visits annually,
costing $1,000 per visit.

I assume real growth rates of 2,20 percent for medical services,
0.75 percent for medical commodities, 1.05 percent for non-
medical services, and zero percent for non-medical commodities.
These growth rates are based on medical care growth data from
1989 through 2009 found at the U.§. Bureau of Labor Statistics
website at www.bhls.gov/data/home.htm, Series ID: CUUROQ00SAML and
CUOURODQOSAMZ,

Based on this information, my opinion of the average cost of
future life care is $2,608,897 » Table 16A, and can vary up or
down by as much as 34.64 percent or §$903,718.
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A trier-of-fact may weigh other factors to determine if these
estimated losses for William Simac should be adjusted because of
special qualities or circumstances that economists do not as yet
have a methodology for analysis. These estimates are provided as
an aid, tool and guide for the trier-of-fact,

All opinions expressed in this report are clearly labeled as
such. They are rendered in accordance with generally accepted
standards within the field of economicse and are expressed to a
reasonable degree of economic certainty. Estimates, assumptions,
illustrations and the use of benchmarks, which are not opinions,
but which can be viewed as hypothetical in nature, are also
clearly disclosed and identified herein.

In my opinion, it is reagonable for experts in the field of
economics and finance to rely on the materials and information I
reviewed in this case for the formulation of my substantive
opinions herein.

If additional information is provided to me, which could alter my
opinions, I may incorporate any such information into an update,

revigion, addendum, or supplement of the opinions expressed in
this report.

If you have any questions, please do not hesitate to call me.

Sincerely,

O\ VRl

8tan V. Smith, Ph.D.
President
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APPENDIX: VALUE OF LIFE

The economic methodology for the valuation of life has been found
to meet the Daubert and Frye standards by many courts, along with
the Rules of Evidence in many states nationwide. My testimony
has been accepted in approximately 200 state and federal cases
nationwide in approximately two-thirds of the states and two-
thirds of the federal jurisdictions, Testimony has been accepted
by Federal circuit and Appellate courts as well as in state
trial, supreme, and appellate Courts. The Daubext =ztandard sets
forth four criteria:

1. Testing of the theory and science
2. Peer Review

3. Known oxr potential rate of error
4. Generally accepted.

Tesating of the theoxry and science has been accomplished over the
past four decades, since the 1960s. DozZens of economists of high
renown have published over a hundred articles in high quality,
peer-reviaewed economic journals meaguring the value of life. The
value of life theories are perhaps among the most well-tested in
the field of economics, as evidenced by the enormous body of
economic scientific literature that has been published in the
field and is discussed below.

Peer Review of the concepts and methodology have been
extraordinarily extensive. One excellent review of this
extensive, peer-reviewed literature can be found in "The Value of
Risks to Life and Health," W. K. Viscusi, Jourmal of Economic
Literature, Vol. 31, December 1993, pp. 1912-1946. A second is
"The Value of a Statistical Life: A Critical Review of Market
Estimates throughout the World.* W. K. Viscusi and J. E. Aldy,
Journal of Risk and Uncergfainty, Vol. 27, No. 1, November 2002,
Pp. 5-76. Additional theoretical and empirical work by Viscusi,
a leading regearcher in the field, cvan be found in: "The Value of
Life", W, K. Viascuasi, John M. ©Clin Center for Law, Economics, and
Business, Harvard Law School, Discussion Paper No. 517, June
2005. An additional peex-reviewed article discusses the
application to forensic economi¢s: "The Plausible Range for the
value of Life," T. R. Miller, Journal of Forensic Economics, Vol.
3, No. 3, Fall 1990, pp. 17-39, which discusses the many dozens
of articles published in other peer-reviewed economic journals on
this topic. This concept is discussed in detail in "Willingness
Lo Pay Comes of Age: Will the System Survive?" T. R. Miller,
Northwestern University Law Review, Summer 198%, pp. 876-907, and
"Hedonic Damages in Personal Injury and Wrongful Death
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Litigation," by S, V. Smith in Litigation Economics, pp. 39-59,
Kenneth Arrow, a Nobel Laureate in economics, discusses this
method for valuing life in "Invaluable Goods," Journal of
Economic Literature, Vol, 35, Neo. 2, 1997, pp. 75%. BSee the
Meta-Analyses Appendix for an additicnal review of the
literature.

The known or potential rate of error is well researched. All of
thege articles discuse the known or potential rate of error, well
within the acceptable standard in the field of economics,
generally using a 95% confidence rate for the statistical testing
and acceptance of results. There are few areas in the field of
economics where the Xnown or potential rate of error has heen as
well -accepted and subject to more extensive investigation.

General Acceptance of the concepts and methodology on the value
of life in the field of economics is extensive. This methodology
ig and has been generally accepted in the field of economics for
many years. Indeed, according to the prestigious and highly-
regarded research institute, The Rand Corpoxation, by 1988, the
peer-reviewed scientific methods for estimating the value of life
were well-accepted: "Most economists would agree that the
willingness-to-pay methodology is the most conceptually
appropriate criterion for establishing the value of life,"

Computing Economic_ loss in Cases of Wrongful Death, King and
Smith, Rand Institute for Civil Justice, R-3%49-ICJ, 1988,

While first discussed in cutting edge, peer-reviewed economic
journals, additional proof of general acceptance is now indicated
by the fact that this methodology is now taught in standard
economics courses at the undergraduate and graduate level
throughout hundreds of colleges and universities nationwide as
well as the fact that it is taught and discussed in widely-
accepted textbocks in the field of law and economice: Egonomics,
Sixth Edition, David C. Colander, McGraw-Hill Irwin, Boston,
2006, pp. 463-465; thig introductory economics textbook is the
third most widely used textbook in college courses nationwide.
Hamermesh and Rees’s The Economics of Work and Pay, Harper-
Colling, 1993, Chapter 13, a standard advanced textbook in labor
economics, also discusses the methodology for valuing life.
Other textbooke discuss this tcopic as well. Richard Posner, a
Justice and former Chief Justice of the U.S. Court of Appeals for
the highly regarded 7th Circuit and Senior Lecturer at the
University of Chicago Law School, one of most prolific legal
writers in Amexica, details the Value of Life approach in his
widely used textbooks: Economic Analysis of Law, 1986, Little
Brown & Co., pp. 18B2-185 and Tort Law, 1982, Little Brown & Co.,
pPp. 120-126.

As further evidence of general acceptance in the field, some
surveys published in the field of forensic¢ economicg show that
hundreds of economics nationwide are now familiar with this

8
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methodology and are available to prepare {and critique) forensic
economic value of life estimates. Indeed, some economists who
indicate they will prepare such analysis for plaintiffs also are
willing to critique such analysis for defendants, as I have often
done. That an economist is willing to critique a report does not
indicate that he or she ig opposed to the concept or the
methodology, but merely available to assure that the plaintiff
economist has employed proper techniques. The fact that there
are economists who indicate they do not prepare estimates of
value of life is again no indication that they oppose the
methodology: many claim they are not familiar with the literature
and untrained in this area. While some CPAs and others without a
degree in economics have opposed these methods, such
professionals do not have the requisite academic training and are
unqualified to make such judgements. However, as in any field of
economics, this area is not without any dissent. General
acceptance does not mean universal acceptance.

Additional evidence of general acceptance in the field is found
in the teaching of the concepts regarding the value of life.
Forensic Economics is now taught as a special field in a number
of institutions nationwide. I taught what is believed to be the
first course ever presented in the field of Forensic Economics at
DePaul University in Spring, 19%0. My own boock, Economic/Hedonic
Damages, Andersgon, 1990, and supplemental updates thereto, co-
authored with Dr. Michael Brookshire, a Professor of Economics in
West Virginia, has been used as a textbook in at least 5 colleges
and universities nationwide in such c¢ourses in economics, and has
a thorough discussion of the methodology. Toppinc et. al., in
"Forensic Economics in the Classroom," published in The Earmings
Analyst, Journal of the American Rehabilitation Economics
Association, Vol. 4, 2001, pp. 53-86, indicate that hedonic
damages iz one of 15 major topic areas taught in such courses.

Lastly, general acceptance is found by examining publications in
the primary journal in the field of Forensic Economica, which is
the peer-reviewed Journal of Forensic Economics, where there have
been published many articles on the value of life. Some are
cited above. Others include: "The Econometric Basis for
Estimates of the Value of Life," W. K. Viscusi, Vol 3, No. 3,
Fall 1990, pp. 61-70; "Hedonic Damages in the Courtroom Setting."
5. V. Smith, Vol. 3, No. 3, Fall 1990, pp. 41-49; "Isgsues
Affecting the Calculated Value of Life," E. P. Berla, M. L.
Brookshire and S. V. Smith, Vol 3, No. 1, 1990, pp. 1-8; "Hedonic
Damages and Personal Injury: A Conceptual Approach," G. R.
Albrecht, Vol. 5., No. 2, Spring/Summer 1932, pp. 397-104; "The
Application of the Hedonic Damages Concept to Wrongful and
Personal Injury Litigation." G. R. Albrecht, Veol. 7, No. 2,
Spring/Summer 1994, pp. 143-150; and also "A Review of the Monte
Carlo Evidence Concerning Hedonic Value of Life Estimates, " R. F.
Gilbert, Vol. 8, No. 2, Spring/Summer 1995, pp. 125-130,
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It is important to note that this methodology is endorsed and
employed by the U. 5. Government as the standard and recommended

. approach for use by all U. S. Agencies in valuing life for policy

purposes, as mandated in current and past Presidential Executive
Orders in effect since 1972, and as discussed in "“Report to
Congxess on the Costs and Benefits of Federal Regulations,"

Ccffice of Management and Budget, 1998, and "Economic Analysis of
Federal Requlations Under Executive Order 12866," Executive

Office of the President, QOffice of Management and Budget, pp. 1-
37, and "Report to the President on Executive Qrder No. 128é66,"
Regulatory Planning and Review, May 1, 1994, Qffice of
Information and Requlatory Affairs, Office of Management and
Budget. Prior presidents signed similar orders as discussed in
"Federal Agency Valuationa of Human life," Administrative

Conference of the United States, Report for Recommendation 88-7,
Pecember 13988, pp. 368-408. 926
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APPENDIX: META-ANATLYSES AND VALUE OF LIFE RESULTS SINCE 2000

Below I list the principal systematic reviews (meta-analyses),
since the year 2000, of the value of life literature, and the
values of a statistical life that they recommend. In statistics,
a meta-analysis combines the results of several studies that
address a set of related research hypotheses. Meta-analysis
increase the statistical power of studies by analyzing a group of
studies and provide a more powerful and accurate data analysis
than would result from analyzing each study alone. Based on
those reviews, the Summary Table suggests a best estimate. The
following table summarizes the studies and their f£indings.

These statistically based studies place the value between $4.4
and $7.5 million, with $5.9 million representing a conservative
Yet credible estimate of the average (and range midpoint) of the
values of a statistical life published in the studies in year
2005 dollars. Net of human capital, a credible net value of life
based on all these literature reviews to be $4.8 wmillion in year
2005 dollars, or $5.4 million in year 2008 dollars.

The actual value that I use, $4.1 million is approximately 24
percent lower than a conservative average estimate based on the
credible meta-analyses. This value was originally based on a
review conducted in the late 1980s, averaging the results
published by that time. I have increased that late 19803 wvalue
only by inflation over time, despite the fact a review of
litexature over the years since that time has put obvious upward
Pressure on the figure that I use.
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Summary Table: Mean and range of value of statistical life
estimates (in 2005 dollars) from the best meta-analyses and

systematic reviews and characteristicse of those reviews.

Study Formal Number Best Range Context
Meta- of Values | Estimate
Analysia? {2005
Dollara)
Miller Yeg 68 $6.1M 54.5- Us
2000 estimates 36 .2M estimate
from all
Mrozek & Yes 203 54 .4M + or - | Labor
Taylor estimates, 35% market
2002 from 33
gtudies
Viscusi & Yes 49 56.5M 55.1- Labor
Aldy 2003 estimates $9.6M market,
(reviewed os
more than egstimate
60 from all
sgtudies,
but some
lacked
desired
variableg)
Kochi et Yeg 234 $6.0M + Oor - Lalor
al, 2006 astimates 44% market,
from 40 suxrvey
gtudies
Bel lavarice | Yes 37 $7.0M + Or - Labor
2006 estimates 19% maxrket
from 34
studies
(rejected
15 others
that
lacked
desired
data or
were
£flawed)
12
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Miller (2000) started from the Miller 1989 JFE estimates and used
statistical methods to adjust for differences between studies.

It also added newer studies, primarily ones outside the United
States. The authors specified the most appropriate study approach
a priori, which allowed calculation of a best estimate from the
statistical regression.

Mrozek and Taylor (2002) searxrched intensively for studies of the
value of life implied by wages paid for risky jobs. They coded
all values from each study rather than a wmost appropriate
estimate, A statistical analysis identified what factors
accounted for the differences in values between studies. The
authors specified the most appropriate study approach a priori,
which allowed calculation of a best estimate from the statistical
regression.

Viscusi and Aldy (2003) focused on values from labor market
studies that they considered of high quality and that provided
data on risk levels and other important explanatory variables.
They used statistical methods to account for variations between
studies and derive a best estimate.

Kochi et al. (2008) searched intensively for studies of the value
of life implied by wages and coded all values from each study
rather than a most appropriate estimate., They did not filter
study quality carefully. The best estimate was derived by
statistical methods based on the distribution of the values
within and across studies.

Bellavance et al. (2006) focused on values from labor market
studies that they considered of high quality and that provided
data on risk levels and other important explanatory variables.
They used statistical methods to account for variations between
studies and derive a best estimate. 926
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SUMMARY OF LOSSES FOR WILLIAM SIMAO

TABLE DESCRIPTION ESTIMATE
* ok k ok R L ER SRR EREEL IR R R RS LR R SRS LSRN ] khkkkhk®kx kkdtk
HOUSEHOLD/FAMILY REPLACEMENT SERVICES
LOSS OF HOUSEHOLD/FBAMILY HOUSEKEEPING
6A AND HOME MANAGEMENT SERVICES $ 167,19¢
LOSS OF ENJOYMENT OF LIFE
REDUCTION IN VALUE OF LIFE
9A Lower impairment rating $ 603,454

12a Upper impairment rating 51,206,884
LOSS OF SOCIETY AND RELATIONSHIP
LOSS OF RELATIONSHIP

15A Cheryl Simao $ 681,286
PRESENT VALUE OF FUTURE LIFE CARE
COST OF FUTURE LIFE CARE

16a See Page 4 of Life Care Plan 82,608,897

The information on this Summary of Losses is intended to summarize

004213

losses under certain given assumptions. Please refer to the report

and the tables for all the opinions,
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Table 4A

LOSS OF PAST HOUSEHOLD SERVICES

YEAR
'T11
2005
2006
2007
2008
2009
2010
2011

SIMAPO

AGE
ok ok
42
43
44
45
46
47
48

2005 - 2011

HOUSEHOLD

SERVICES

TRk ik
$3,190
4,675
4,B49
4,997
6,724
6,596
1,795

533,226

SMITHE ECONOMICS GROUP, LID,

CUMULATE
AhkddhkAn
53,190
7,965
12,714
17,711
24,135
31,431
$313, 228

312/343-1551

004214

- 004214
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YERR
23X
2011
2012
2013
2014
20158
2018
2017
2018
2019
2020
2021
2022
2023
2024
2028
2026
2027
2028
2029
2030
2031
2032
2033
2034
2035
2036
2027
2038
2039
2040
2041
2042

Table 5A

PRESENT VALUE OF FUTURE HOUSEHOLD SERVICES

AGE
xS
48
45
50
51
B2
52

54

55
L1
57
&8
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
T4
75

6 .

7
78
79

2011 - 2042

HOUSEHOLD DISCOUNT

SERVICES FACTOR
LEE T EE 2 LB A EEE X T
55,484 0.98919
3,678 0.97506
3,917 0.96112
3,756 0.94738
3,795 0.93384
3,835 0.92049
3,75 0.90734
3,916 0.85437
3,957 0.88159
3,999 4.86899
4,041 0.85657
1,083 0.84432
4,126 0.83226
4,189 0.82038
4,213 0.80B63
4,257 ¢.79708
4,302 0.78568
4,347 0.774446
4,353 ¢.76339
4,439 0.75248
4,486 0.74172
4,533 0.73112
4,581 0.72067
9,256 0.71037
5,353 0.70Q022
9,451 0.69021
3,650 a.68034
9,650 0.67062
9,751 0.66103
9,853 0.55159
9,856 0.64227
1,488 0.64050

WILLIAM S5IMAO

SMITH ECONOMICS GQROUP, LTD.

PRESENT
VALUE

Arkhrkak
45,425
3,586
3,572
3,558
3,544
3,530
3,516
3,502
3,488
3,475
3,461
3,447
3,434
3,420
3,407
3,393
3,380
3,367
3,354
3,340
3,327
3,314
3,301
6,575
6,545
6,523
6,487
6,471
6,446
6,320
6,394
954

$131,970

312/943-1551

CUMULATE
ok hkohkh K
$5,425
9,011
12,583
16,141
19,685
23,21%
26,731
30,2313
33,721
37,194
40,657
44,104
47,5238
50,958
54,365
57,758
61,138
84,505
57,859
71,199
74,526
77,840
81,141
87,716
94,265
100,788
147,285
113, 756
120,202
126,622
133,016
$133,970

004215

004215

004215
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Table 6A

PRESENT VALUE OF NET HOUSEHOLD SERVICES LOSS
2005 - 2042

HOUSEHOLD

YEAR AGE SERVICES CUMULATE
L E S ¥ LR X} Ak RREN kAT LTRE R R L E]
2005 42 $3,190 $3,190
2006 43 4,675 7,865
2007 44 4,849 12,714
2008 45 4,997 17,711
20009 46 6,724 24,4135
2010 47 6,996 31,431
2011 48 7,220 38,651
2012 49 3,586 42,237
2013 50 3,872 45,809
2014 51 3,558 49,367
2015 52 3,544 52,911
2016 53 3,530 G&,44)
2017 54 3,816 59,957
2018 55 3,502 63,459
2019 56 3,488 66,947
2020 57 3,475 70,422
2021 58 3,461 73,883
2022 59 3,447 77,330
2023 60 3,434 80,764
2024 61 3,420 84,184
2025 62 3,407 87,59]
2026 63 3,393 50,984
2027 . 64 3,380 94,364
2028 65 3,367 57,731
2029 66 3,354 101,085
2030 67 3,340 104,425
2031 68 3,327 107,752
2032 69 3,314 111,066
2033 70 3,301 114,367
2034 71 6,575 120,942
2035 72 6,549 127,491
2036 73 6,523 134,014
2037 74 6,497 140,511
2038 75 6,471 146,982
2039 76 6,448 153,428
2040 77 6,420 159,848
2041 78 6,394 166,242
2042 79 854 $167,196
SIMAO $167,196

SMITH ECONOMICS GROUP, LTD., 312/9543-1551

004216

004216
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Table 7Aa

LOSS OF PAST RVL OF WILLIAM (LOWBR)
2005 - 2011

YEAR
* ko
2005
2006
2007
2008
2009
20L0
2011

SIMAO

SMITH ECONOMICS QROUP, LTD., 312/943-1551

AGE
* Wk
42
43
44
45
46
47
48

RVL
LR RSN L Y]
512,206
17,570
18,287
18,304
18,802
19,1366
4,910

$103,453

CUMULATE
IS ERE R RS
312,206
29,1776
48,063
§6,367
B5, 169
104,53%
$109, 453

004217

004217

004217
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Table BA

PRESENT VALUE CF FUTURE RVL OF WILLIAM {(LONER)

YEAR
kxdh
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
2028
2027
2028
2025
2010
2031
2032
2033
2034
2035
2038
2037
2038
2039
2040
2041
2042

WILLIAM SIMAO

AGE
*hk
48
49
50
5l
52
53
54
55
56
57
58
59
60
61
62
63
&4
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79

RVL
L EE AR E 2}
$15,029
19,947
19,947
19,947
19,947
19,947
19,947
19,947
19,947
19,947
19,947
19,947
19,247
13,947
19,547
19,947
19, 947
19,947
19,947
19,947
15,947
19,947
19,947
19,947
19, 947
19,947
19,947
19,947
19,947
18,947
19,947

2,951

2011 - 2042

DISCOUNT
FACTOR

RARRREAR
0.98913
0.97506
0.96112
0.94738
0.93384
0.92049
0.90734
0.89437
0.68159
0.86899
0.85657
0.84432
0.83236
0.82036
0.080862
0.79708
0.78568
0.77446
0.76339
0.75248
0.74172
0.73112
D.72067
0.71037
0.70022
0.690321
D.68034
0.67062
0.66103
0.65159
0.64227
0.64090

SMITH ECONCMICE GROUP, LID.

PRESENT

VALUE CUMULATE

ok dekde ok *hk Akt Rk hh

514, B66 514, 866
19, 450 34,316
19,171 53,487
18,897 47,384
18,627 91,011
18, 361 109,372
18,089 127,471
17,840 145,311
17,585 162,896
17,334 180,210
17,086 197,316
16,842 214,158
16,601 210,759
16,364 247,123
16,130 263,253
15,899 279,152
15,692 294,824
15,448 310,272
15,227 325,499
15,010 340,509
14,735 155,304
14,504 369,860
14,1375 184,263
14,170 398,433
13,967 412,400
13,768 426,168
13,571 439,739
13,377 453,118
13,186 466,302
12,997 479,295
12,811 492,110

1,891 494,001

$494,001

312/543-1551

004218

004218

004218




6T2v00

ou4.z1Y

Table 93

FRESENT VALUE OF NET RVL LOSS OF WILLIAM {LOWER)
2005 -~ 2042

YEAR  AGE RVL COMULATE
Ak ok * Kk LA EE 2R X'E] i_'t*wt*ii
2005 42 $12, 206 $12, 206
2006 43 17.570 29,776
26407 44 18,287 48,063
2008 45 18,304 ‘66, 367
2009 a6 18,802 85,169
2010 47 15,366 104,835
2011 4B 15,784 124, 319
2012 49 19,450 143, 769
2013 S0 19,171 162, 940
2014 51 18,897 181, 83%
2015 52 18,527 200, 464
2016 53 18,361 218, 825
2017 54 18,099 235,524
2018 55 17,840 254,764
2019 56 17,585 272,349
2020 57 ° 17,334 289,681
2021 58 17,086 106,169
2022 59 16,842 323,611
2022 60 16,601 340,212
2024 6L 16,364 156,576
2025 62 16,130 372,708
2026 63 15,899 188,606
2027 62 15,672 404,277
2028 65 15,448 419,72%
2029 66 15,227 434,952
2030 67 15,010 449, 962
2031 68 14,795 164,757
2032 £9 14,584 479, 141
2033 70 14,375 493,716
2034 71 14,170 507,886
2035 12 13,9567 521,853
2036 73 13,768 535,621
2037 74 13,5871 549,192
2038 75 13,377 562,569
2019 76 13,186 575,755
2040 77 12,597 588,752
2041 78 12,811 601,563
2042 79 1,891  5603,454
SIMAD 603,454

SMITHE ECONOMICS GROUP, LTD. 312/943-1551

004219

004219
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Table 10A

LOSE OF PAST RVL OF WILLIAM {(UPPER}

YEAR
* ok k
2005
2006
2007
2008
2009
20190
2011

S5IMAOQ

2005 - 2011

AGE RVL
* &k ARKuwrkdhh
42 $24,412
43 35,141
44 36,574
45 36,607
46 37,603
a7 38,731
a8 9,837
$218, 905

SMITH ECONOMICS GQROUP, LTD.

CUMULATE
' T14 212 2]
$24,412
52,5853
96,127
132,734
170,337
209,068
§218, 905

313/943-1551

ouaz2u

004220

004220
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Table 11A

FRESENT VALUE OF FUTURE RVL OF WILLIAM (UPPER)

YEAR
LEX'T"
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027
2028
2029
2030
2011
2032
2013
2034
2035
2036
2037
2038
2039
2040
2041
2042

WILLIAM SIMAO

AGE
"
48
49
5¢
51
52
53
54
55
56
57
54
59
60
&1
62
63
64
65
66
67
68
63
70
71
T2
73
T4
75
TE
77
18
79

RVL
LEL E TN
$30,056

39,893
39,893
319,893
39,893
39,893
39,893
19,893
39,893
39,893
39,893
39,893
39,893
39,893
39,893
392,893
39,893
39,893
39,893
19,893
39,893
39,893
39,893
39,893
29,893
39,893
319,893
19,893
39,893
32,883
39,893

5,902

2011 - 2042

DISCOUNT
FACTOR
Ew N kY ok kA
0.98919
0.97506
0.96112
0.93738
0.93384
¢.92049
0.%0734
0.89437
0,88159
0.86899
Q.85657
0.84432
0.83226
0.82038
0.80B63
0.79708
0,78568
0.77446
0.76339
B.752489
0.74172
0.73112

0.72067,

0.71037
0,706022
0.69021
0.68034
0.67062
0.56103

0.E35159

0.64227
0.64090

SMITH ECONOMICS GROUR, LTD,

PRESENT
VALUE
XXk kLt
529,731
38,898
36,342
37,794
17,254
36,721
16, 197
35,679
35,169
34,667
34,171
33,682
33,20
12,737
32,259
31,798
31,342
30,896
310,454
10,019
19,589
29,1867
28,750
28,339
27,934
27,535
27,141
26,753
26,370
25,994
25,622
3,783

5987, 975

312/843-1551

CUMULATE
LA Z R EX E'E ]
$29, 731
68,629
166, 971
144,765
162,019
218,740
254,937
290,616
325, 78%
360,452
394,623
428,308
461,506
494,233
526,492
558,290
589,633
620,529
650,983
681,002
710,591
719,758
768,508
796,847
824,701
852,316
879,457
906,210
932,580
958,574
384,196
$987,979

VU421

004221

004221
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Table 12A

PRESENT VALUE OF NET RVL LOSS OF WILLIAM (UPPER}

2005 - 2042

YBAR  AGE RVL CUMULATE
¥ k& LX) kkakk kAR 2R EFE LA RR)
2005 42 524,412 424,412
2006 43 35,141 52,552
2007 44 36,574 96,127
2008 45 36,607 132,734
2009 46 37,603 170,337
2010 47 38,731 209,068
2011 48 39,568 248,636
2012 49 38,898 287,534
2013 50 3B, 342 325,876
2014 51 37,794 363,670
2015 52 37,254 400, 924
2016 53 36,721 437,645
2017 54 36,197 473,842
2018 55 35,679 509,521
2019 56 . 35,169 544,690
2020 57 34,667 579,357
2021 58 34,171 613,528
2022 59 33,682 647,210
2023 60 33,201 680,411
2024 51 32,727 713,138
2025 62 32,259 745,397
2026 63 31,798 777,195
2027 64 31,343 808,538
2028 65 30,896 B39,434
2020 66 30,454 869,088
2030 67 30,039 899, 907
2031 68 29,589 929,496
2032 69 29,167 958,663
2033 70 28,750 987,413
2034 71 26,339 L, 015,752
2035 72 27,934 1,043,586
2036 73 27,515 1,071,221
2037 74 27,141 1,098,362
2p38 75 26,753 1,125,115
2039 76 26,370 1,151,485
2040 77 25,994 1,177,479
2041 78 25,622 1,203,101
2042 79 3,783 41,206,684
STMAD 81,706,884

SMITH ECONOMICS® GEOUP, LTD. 313/943-1551

004222

004222
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Table 13A

LOSS OF PAST RELATIONSHIP TO CHERYL

YEAR
kN
2005
2008
2007
2008
2009
2010
2011

AGE
* k&
39
40
41
42
13
44
15

2005 - 2011

RELATIONSHIP  CUMULATE

& gk o v ok ok ok e W Wk ok kR
612,206 £12,206
17,570 29,776
18,287 48,063

18, 304 66,367
18,802 85, 169

19, 366 104,535
4,918 $109, 453

CHERYL SIMRQ $109,453

SMITH ECONOMICS GROUP, LTD,

. 312/943-1551

004223

1004223

004223
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Tabkle 147

PRESENT VALUE OF FUTURE RELATIONSHIF TC CHERYL

2011 - 2048

DISCOUNT PRESENT

YEAR AGE HRELATIONSHIP FACTOR VALUE

Tk kw R X3 LA SR EE LR TN I T2 FEE R Wk NIk
2011 45 515,029 0.98919 514, B66
2012 ag 19,947 0.97506 19,450
2013 17 19, 947 0,96112 19,171
2014 4 19,947 0.%4738 - 18,897
2015 49 19,947 0.933B4 18,627
2016 590 19,347 0.92049 18,361
2017 51 1%, 947 0.50734 18,099
2018 52 19,947 0.89437 17,040
2019 53 19,947 0.88159 17,58%
2020 54 19, 947 0.866809 17,334
2021 55 19,947 0.85657 17,086
2022 56 19,947 0.84432 16,842
2023 57 19,947 0.83226 16,601
2024 58 19,947 0.82036 16,364
2025 59 1%, 947 0.80863 16,130
2026 60 19,947 0.79708 15,899
2027 61 192,947 0.78564 15,672
2028 52 19,947 0.77448 15,448
2029 63 19,947 0.76339 15,227
2030 64 19,947 0.75248 15,010
2031 65 19,947 0.74172 14,795
2032 66 19,347 0.731L2 14,584
2033 67 19,947 0.72067 14,375
2034 68 19, 947 0.71037 14,170
2035 69 19,947 D.70023 13, 967
2036 70 19,947 0.69021 13,768
2037 71 13,947 0.58034 13,571
2038 72 19,947 0.67062 13,377
2039 73 19,947 0.66103 13, 186
2040 74 19,4947 0.6515% 12, 927
2041 75 15,947 0.64227 12,811
2042 76 19,947 0.63309 12,628
2043 77 15, 947 D.52404 12,448
2044 7B 19,947 0.61513 12,270
2045 79 19,947 0.60633 12,094
2048 BO 19, 947 0.59767 11,922
2047 a1 19,947 0.58912 11,751
2048 g2 11,312 0.58432 6,610
CHERYL SIMRO $571,833

SMITH BCONOMICS GROUP, LID. 312/943-1551

CUMULATE
Ak kdkkdd
$14, 8686
34,1316
53,487
72,384
91,011
109,372
127,471
145,311
162,896
180,230
197,318
214,158
230,759
247,123
263,253
279,152
294,824
310,272
325,49%
340,509
355,304
169,888
384,263
398,433
412,400
426,148
439,739
453,116
466,302
479,299
492,110
504,738
517,184
529,456
541,559
553,472
565,223
$571,833

ouazz4a

004224

004224
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Table 15A

PRESENT VALUE QF NET RELATIONSHIP LOSS TO CHERYL
2005 - 2048

YEAR AGE RELATIONSHIP CUMULATE

LR E * ¥k L EEXEE IR RERER ] ek ode e bk ok
2005 39 512,206 $12,206
2006 10 17,570 29,776
2007 41 18,287 48,063
2008 42 18,304 66,367
2009 43 18, 802 8s, 169
2010 a4 " 19,366 104,535
2011 45 19, 784 124,319
2012 46 15,450 143,769
2013 47 19,171 162,940
2014 48 1B, 897 181,837
2015 45 18,627 200,464
2016 50 18,361 218,825
2017 51 18,099 236,924
2018 52 17,840 254,764
2018 53 17,585 272,349
2020 54 17,334 289,683
2021 55 17,086 306,769
2022 56 16,842 323,611
2023 57 16,601 340,212
2024 58 16,2364 356,576
2025 59 16,130 372,706
2026 60 15,899 388,665
2027 &1 15,672 404,277
2028 62 15,448 419,725
202% 63 15,227 434,952
2030 64 15,010 449,962
2031 65 14,795 464,757
2032 66 14,584 479,341
2033 67 14,375 493,916
2034 68 14,170 507,886
2035 €9 13,967 521,853
2036 70 13,768 535,621
2037 71 13,571 549,192
2038 72 13,377 562,569
2019 73 13,186 575,755
2040 74 12,997 588, 752
2041 75 12,811 601,563
2042 76 12,628 614,191
2043 77 12,4489 626,639
2044 78 12,270 638, 909
2045 79 12,094 651,003
2046 80 11,922 662,925
2047 81 11,751 674,576
2048 82 6.610 £681,286

CHERYL SIMACQ $E6B81,28B6

SHMITH ECONCMICS GROUP, LID. 332/943-1551

004225

004225
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GLENN A. PATERNOSTER, ESQ.
Nevada Bar No, 5452

ORIGINA G808 04750 A

CLERK OF THE COURT

JoHN E. PALERMO, ESQ.

Nevada Bar No. 9887

AARON & PATERNOSTER, LTD,

2300 West Sahara Avenue, Suite 650

Las Vegas, Nevada 89102
(702) 384-4111, telephone
(702) 387-9739, facsimile
Attomeys for Plaintiffs
DISTRICT COURT
CLARK COUNTY, NEVADA
WILLIAM JAY SIMAO, individually and } CASE NO.: A539455
CHERYL ANN SIMAO, individually, andas ) DEPT.NO.: X
husband and wife, %
Plaintiffs, %
V5.
)
JENNY RISH; JAMES RISH; LINDA RISH; ;
DOES I through V; and ROE CORPORATIONS l;
through V, inclusive. )
Defendants. ;
)

PLAINTIFES' DESIGNATION OF EXPERT WITNESSES AND REPORTS

Plaintiffs, WILLIAM JAY SIMAQ and CHERYL ANN SIMAO, by and through their

attorneys, AARON & PATERNOSTER, LTD., hereby submit their designation of expert witnesses and

reports pursuant to NRCP 26(b)(5) as follows:

1. Stan Smith
SMITH ECONOMICS GROUP, LTD.
1165 N. Clark Street, Suite 600
Chicago, Ulinois 60610
(312) %43-1551

.1-
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GLENN A. PATERNOSTER, ESQ.
Nevada Bar Ne. 5452

Jonn E. PALERMDO, ESQ.
Nevada Bar No. 9887

AARON & PATERNOSTER, LTD.
2300 West Sahara Avenue, Suite 650
Las Vegas, Nevada 89102
{702) 384-4111, telephone
(702) 387-9739, facsimile
Alttomneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAO, individually and
CHERYL ANN SIMAOQ, individually, and as
husband and wife,

Plaintiffs,
vs.

JENNY RISH; JAMES RISH; LINDA RISH;
DOES [ through V; and ROE CORPORATIONS 1
through V, inclusive.

Defendants.

PLAINTIFFS' DESIGNATION OF EXPERT WITNESSES AND REPORTS

Plaintiffs, WILLIAM JAY SIMAO and CHERYL ANN SIMAO, by and through their

atforneys. AARON & PATERNOSTER, LTD., hereby submit their designalion of expert witnesses and

reports pursuant to NRCP 26(b)(5) as follows:

1. Stan Smith
SMITH EcONOMICS GROUP, LTD.
1165 N. Clark Street, Suite 600
Chicago, Illinois 60610
(312) 943.1551

)
)
)
)
)
)
)
)
)
)
)
)
)
)
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Dr. Smith 1s an expert in the area of economics and finance. Dr. Smith’s gqualificalions are sel
forth in the curriculum vitae attached hereto.! Dr. Smith’s fee schedule and list of cases testified during
either trial or deposition are attached hereto.” Dr. Smith is expected to provide expert testimony and
opinions. including but not limited to the economic impact of Plaintift’ William Simao’s injuries and
hedonic damages sustained hy Plaintiff William Simoao.  Additionally. he will testify 1o the findings
contained in his repon.:’

2. Kathleen Hartmann, RN

10761 Laurelwood Drive
Truckee. CA 96161

Ms. Hartmann is an expert in the area of life care planning, cost projections, medical record
analysis, case management, and nursing. Ms. Hartimann’s qualifications are set forth in the curriculum
vitae atiached hereto’. Ms. Harimann's fee schedule and list of cases testified during either trial or
deposition are attached hereto’. Ms, Hartmann is expected to provide expert testimony and opinions,
including but not limited to the cost of life care needs of the Plaintiff William Simao. A copy of Ms.

Harimann's report and opinions is attached hereto®.

! See Ex.*1"- Curriculum Vitae of Stan Smith,

? See Ex. "2 Fee Schedule of Stan Smich.
See Ex. 3" List of Cases of Stan Smith.

" See Ex. “47- Report of Stan Smith.
9 See Ex. 5"~ Curriculum Vilae of Kathleen Hartmann,

¥ Gpe Ex, “6"~ Fee Schedule of Kathleen Hanmann.
See Ex. “7"- List of Cases of Kathleen Hartmann.

" See Ex. “8"'- Report of Kathleen Hartmann,
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3. Ira Spector, M.S., C.R.C.

3440 E. Russell Road, Suite 208
Las Vegas. NV 89120

Mr. Spector is an expert in the area of vocational rehabilitation. Mr. Spector’s qualifications are
set forth in the curriculum vitae attached hereto’. Mr. Spector’s fee schedule and list of cases testified
during either trial or deposition are attached hereto®. Mr. Spector is expecied to provide expert iestimony
and opinions, including but not limited 10 the extent of Plaintiff William Simac's vocational injuries, and
the impact of those injusies on the employability of the Plaintiff. Mr. Spector is alsa expected to testify
with regard 1o the Plaintiflf William Simao's pas! employment history, his future employment prospects
and potential, and Plaintiff's earning capacity. A copy of Mr, Speclor’s report and opinions is attached
hereto’.

In addition to the relained expert witnesses designated by Plaintiffs, Plaintiffs may call one or
more of William Simao’s treating physicians as non-retained experts 1o testify as 1o Mr. Simao’s medical
care and treatment following the incident which is the subject of this litigation as well as to the necessity
and reasonableness of the treatment William Simao received and as 1o the reasonableness of the medical

bills. including the causation of William Simao’s incident related injuries.

If any of the witnesses discussed or listed herein above are not available at the time of trial,
Plaintiffs advise all parties that they will seek the introduction of competem former testimony.
including depositions of such witnesses in lieu of live lestimony.

Plaintiffs reserve the right 1o add to, amend or delete any of the above, and further reserve the
right to call any witnesses identified and elected under the provisions of NRCP 26(b)(4-5) by any other

party to this action whether or not such party remains a party at the time of trial.

" See Ex. *9"- Curriculum Vitae of Ira Spector.

® See Ex. “10"- Fee Schedule of [ra Spector.
Sec Ex. “117- List of Cases of Ira Spector.

¥ See Ex. “12"- Report ol ra Spector,
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Plaintiffs further reserve the right to add additional experts as such need arises during the
course of discovery and investigation in preparation of this case.

Plaintiffs further reserve the right to name rebuttal experts and supplement this expert

designation with a designaljog and report from such rebutial experts.
DATED this ﬁZ’} of May, 2009.

AARON

AT OSTER, LTD.

S

"GLENNATP ATM;FER, Fso.
Nevada B3rNo. 5452
Attomey for Plaintiffs
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CERTIFICATE QF MAILING

Pursuant to NRCP 5(b) and the amendment to the EDCR 7.26, | hereby certify that service of
the forepoing PLAINTIFFS’® DESIGNATION OF EXPERT WITNESSES AND REPORT was
made this date by depositing a true and correct copy of same {or mailing. in a sealed envelope, postage

fully prepaid, first class mail at Las Vegas, Nevada, addressed 1o the following:

Stephen H. Rogers, Esq.

RoGERS, MASTRANGELO, CARVALHO & MITCHELL
300 S. Fourth Street, Suite 710

Las Vegas, NV 89101

Facsunile: (702) 384-1460

Attorney for Defendant,

JENNY RISH

at his last known mailing address.

-~
DATED this > day of May, 2009.

L Y P

An employee(3f AARON & PATERNOSTER, LTD.

'
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Smith Economics Group, Lid.

A Divskn off Conpnitie Fanciand Grong
Economics / Finance / Litigation Suppart

Swan V. Smijth, Ph.D.
President

April 16, 2009

Mr. John Palermo

Adaron & Paternoster

2300 W, Sahara Ave, Ste. 650
Lias Vegas, NV 83102

Re: Simao

Dear Mr. Palermo:

You have asked me to calculate the value of certain losses
subsequent to the injury of William Simac. These losses are: (1)
the losgs of busineas earnings; (2} the loss of housekeeping and
household management services; (3) the reduction in value of life
("RVL"), algo known as lose of enjoyment of life; and {4} the

loas of the society or relationship sustained by Mr. Simao’s
wife,

William Simao is a Caucasian, married male, who was born on May
8, 1563, and injured on April 15, 2005 at the age of 41.9 years.
Mr. Simac will be 46.4 yeara old at the estimated trial or
sattlement date of October 1, 2009, with a remaining life
gexpectancy estimated at 32.1 years. This data ie fyxom the
National Center for Health Statistics, United Stateg Life Tables,
2004, Vol. 56, No. 8, National Vital BStatistics Reports, 2007.

In order to perform this evaluation, I have reviewed the
following materials: (1) the Nevada Highway Patrcl Traffic
Accident Report; (2) Cheryl Ann Simaoc’s Responses to Defendant‘s
First Set of Regquests for Prodoction of Documents; (3) Cheryl Ann
Simao’'s Answers to Defendant'’s Interrogatories; (4) William
Simao‘’s Answers to Defendant’'s Interrogatories; (S} William
Simao’s Responses to Defendant’'s First Set of Requests for
Production of Documents; (&) Jenny Rish'’'s Responses to
Plaintiffs’ PFPirst Set of Interrogatories; {(7) Jemnny Rish's
Reaponses to Plaintiffa’ First Set of Requests for Admissions;
(8} Jenny Rish’s Responeges to Plaintiffs’ First Set of Requests
for Production of Documents; (9) Jenny Rish's Supplemental
Responses to Plaintiffs’ First Set of Requests for Production of
Documents; (10) medical records; {11) the deposition of William
simac on Qctobexr 23, 2008; (12} the deposition of Cheryl Ann
8imao on Ogtober 22, 2008; (13} interviews with William Simac on
April 15, 2009 and April 16, 2009; (14) an interview with Cheryl
Simao on April 15, 2005; and (15) the case information form.

My methodology for estimating the losses, which is explained
below, is generally based on past wage growth, interest rates,

1165 N. Clark Streer» Suite 600~ Chicago, IL 60610+ Fax 312-943-1CI6e Tl 312-943-155/
www. SmithEconomlcs.com
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and consumer prices, as well as studies regarding the value of
life. The effective net discount rate using statistically

average wage growth rates and statistically average discount
ratesa is 0.45 percent.

My estimate of the real wage growth rate is 1.15 percent per
year. This growth rate is based on Business Sector, Hourly
Compengation growth data from the Major Sector Productivity and
Coats Index found at the U.S. Bureau of Labor Statistics website
at www,bls.gov/data/home.htm, Series ID: PRSB84006103, for the
real increase in wagee primarily for the last 20 years.

My estimate of the real discount rate is 1.60 percent per year.
This discount rate igp based on the rate of return on 9l1-day U.S,
Treasury Billg publighed in the Economic Report of the President
for the real return on T-Bille primarily for the last 20 years.
This rate is also conaistent with historical rates published by
Ibbotson Asecciates, Chicago, in its continuously updated series
Stogks, Bonds, Bille and Inflation publighed by Morningstar, Inc.
This smeries, which acknowledges me as the Originator while a
Principal and Managing Director at Ibbotson Aspscciates, is
generally regarded by academics in the field of finance as the
most widely accepted source of statistics on the rates of return
on investment securitiea. It is relied upon almost exclusively
by academic and business economists, insurance companies, banks,
institutional investors, CPA's, actuaries, benefit analysta, and
economista in courts of law,

Estimates of real growth and discount rates are net of inflation
based on the Consumer Price Index (CPI-U), published in monthly
issues of the U.S. Bureau of Labor Statistics, CPI Detailed
Report (Washington, D.C.; U.S. Government Printing Office) and
available at the U.8. Bureau of Labor Statistiecs website at
www,bls.gov/data/home. htm, Series ID; CUUR0000SAO0. The rate of
inflation for the past 20 years has been 2.82 percent,

I, 10835 QF BUSTNESS FEARNINGS

Tables 1 through 7 show the loss of business earnings. William
Simao is the current owner of a cleaning company called Ameri
Clean. Mr. Simac states that he first joined Ameri Clean in
March 2005 and was earning $1,000 per week. He recalls that his
regponsibilities included acgquiring new accounts, preparing
employees for jobs, working on job sites, and general company
management. Mr. Simac states that in September 2007 he bought
Ameri Clean and became the scle owner of the company. He states
that roughly avound this time, his weekly earnings were increased
to approximately $1,250, and he continues to earn this amount.
Mr, Simac states that his responsibilities mostly remained the
same when he became the owner.

Smirh Economics Group, Lid, » 312-943-1551
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William Simao states that as a result of his injuries there are
some things at his job that he can no longer de, such as ¢leaning
carpets because he would have to hunch over. There are also
things that he can gtill do, but for shorter periods of time,
like bending over t¢ mop or scrub. Mr. Simac statea that he has
turned down gome jobs in the past and hag had to continue te turn

down jobs because he knew they would be too difficult for him to
complete.

Tables 1 through 3 show the benchmark value of each 510,000 in
yeay 2009 dollara per year in business earnings grown at zero
percent real growth. Based on thegse assumptions, my opinion of
this benchmark loss is $19885,39%22, for example, through age €7
{Table 3 at the line for age 7).

By using this table, the trier of fact can determine the total
wage and benefit lcsses once they have estimated the yearly
earnings. For example, 1f the trier of fact determines that Mr.
Simac‘s business would have earned an additional £20,000 per year
starting in September 2007, when My. Simao became the owner of
Ameri Clean, through Mr. Simac’s age 67, the loss would- be
$199,392 times 2, or $398,784.

L 1 F_H HOLD/FAMIL USEXERBING
MANAG NT SERVICES

Tables 4 through é show the pecuniary losg of tangible
hougekeeping chores and household management services. The
number of hours of housdekeeping and household management
services, assuming Mrs. Simao is employed, ranges from 1.0 to 2.0
hours per day and varies over time as family members age. Mr.
Simac has difficulty in performing housekeeping and household
mahagement services. I i1llustrate the loss at 45 percent. This
data is based on a study by William H. Gauger and Katherine E.
Walker, The Dellar Value of Hougehold Work, Bulletin 60, New York

State College of Human Ecology, Cornell University, Ithaca, NY,
1980.

The hourly value of the housekeeping and housshold management
services iy based on the mean hourly €arnings of carpenters;
mzintenance and repair workers; painters; child care workers;
waiters and walitresses; private household cooks; laundry and
drycleaning workers; maide and housekeeping cleaners;
bookkeeping, accounting and auditing clerks; and taxi drivers and
chauffeurs, which is $12.94 per hour in year 2007 dollars. This
wage data is baased on information from the U.S. Bureau of Labor
Statistica, Occupational Employment Statistics, May 2007 Waticnal
Occupational Employment and Wage Statistice found at
www,bla.gov/oes. 1 value such serviceg at their replacement cost
which includes a conservative estimate of S0 percent hourly
overhead reasonably charged by agencies who supply such sexvices

3

Smirh Economics Group, 1td. v 3/2-943-1551
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on a part-time basias, and who are responsible for advertising,
vetting, hiring, training, insuring and bonding the part-time
employee, and who are also regponeible for payroll-related costs

such as the employer’s share of social security contributions,
etc.

Based on these assumptions, and William Simao’s life expectancy
of 78.5 years, my opinion of the logs of the value of

housekeeping and household management services is §156,088 »
Table 6,

L]

IIT. REDUCTION IN VALUE OF LIFE

Economists have long agreed that life ig valued at more than the
logt earnings capacity. My estimate of the value of life is
bagsed on many economic studies on what we, as a contemporary
society, actually pay to preserve the ability to lead a normal
life. The studies examine incremental pay for risky occupations
as well as a multitude of data regarding expenditure for life
savings by individuals, industry, and state and federal agencies.

My estimate of the value of life is consistent with esatimates
published in other studies that examine and review the broad
spectrum of economic literature on the value of life. Among
thege is "The Plausible Range for the Value of Life,* Journal of
Forensic Beonomicg, Vol. 3, No. 3, Fall 18580, pp. 17-38, by T. R.
Miller. This study reviews 67 different estimates of the wvalue
of 1life published by economists in peer-reviewed academic
journals. The Miller results, in most instances, show the value
of life to range from approximately $1.6 million te $2.9% million
dollars in year 1588 after-tax dollars, with a mean of
approximately $2.2 million dollars. In "The value of Life:
Bstimates with Riske by Occupation and Industry," Economig
Inguiry, Vol. 42, No. 1, May 2003, pp. 29-48, Professor W. K.
Viscusi estimates the walue of life to be approximately $4.7
million dollars in year 2000 dollars. An early seminal paper on
the value of life was written by Richard Thaler and Sherwin
Rogen, "The Value of Saving a Life: Evidence from the Labor
Market." in N.E. Terlickyj {ed.), Household Production and
Consumption. New York: Ceclumbia University Press, 1975, pp. 265-
300. The Meta-Analysés Appendix to this report reviews
additional literature sudggesting a value of life of approximately
5.4 million in year 2008 dollars.

004241

Because it is generally accepted by economists, the methodology
used to estimate the value of life has been found to meet Daubert
standards, as well as Fxye standards and the Rulesg of Evidence in
various states, by Federal Circuit and Appellate courts, as well
as state trial, supreme and appellate courts nationwide.
Testimony based on this peer-reviewed methodology has been
admitted in over half: the states in over 175 trials nationwide.

4
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Proof of general acceprance and other standardg is found in a
discussion of the extensive references to the scientific economic
peer-reviewed literature on the value of life listed in the Value
of Life Appendix to this report,

The underlying, academic, peer-reviewed studies fall into two
general groups: (1) consumer behavior and purchases of safety
devices; (2) wage risk premiums to workers; in addition, there is
a third group of studies consisting of cost-benefit analyses of
regulations. For example, one consumer safety study analyzes the
costs of smoke detectors and the lifesaving reduction associated
with them. One wage premium atudy examines the differential
rates of pay for dangerous occupationa with a risk of death on
the job. Just as workers receive shift premiums for undesirable
work hours, workers also receive a higher rate of pay to accept a
increased risk of death on the job. A study of government
regulation examines the lifegaving resulting from the
installation of smoke stack scrubbers at high-gulphur, coal-
burning power plants. Asg a hypothetical example of the
methodology, assume that a safety device costs $460 and regults
in lowering a person’s risk of premature death by one chance in
5,000. The cost per life maved is obtained by dividing $460 by
the one in 5,000 probability, yielding $2,300,000.

Tables 7 through 12 are based on several factors:

(1) An assumed impairment rating by the trier-of-fact of 15
percent to 30 percent reduction in the ability to lead
a normal life. The diminished capacity to lead a
normal life reflects the impact on career, aocial and
leisure activitiea, the ackivities of daily living, and
the internal emotional state, as discussed in Berla,
Edward P., Michael L. Brocokshire and Stan V. Smith,
“"Hedonic Damages and Persconal Injury: A Conceptual

Approach, " -Journal of Forensic Economige, Vol 3, No. 1,
Winkter 19%0, pp. 1-8;

{2} The central tendency of the range of the economic
studies cited above which I estimate to be
approximately $4.1 million in year 2009 dollars; and

{(3) A life expectancy of 78.5 years.

Tables 7 through 9 are based on the lower estimated impairment
rating; Tables 10 through 12 are based on the upper estimated
impairment rating. Basgsed on these values and life expectancy, my
opinion of the reduction in the value of life is eastimated at
5567,810 » Table 9 to $1,135,594 » Table 12, averaging $851,702.

iv, OF SOCIETY OR RELATIO ip

Tables 13 through 15 show the loss of society or relationship
sustained by Mr. Simao’s wife. The value of the losse of soeciety
or relationship by family members with the injured can be based

5

Smith Economics Group, il » 312-943-155(
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on a measure of the value of preserving the ability to live a
normal life. This is discussed in the article, "The Relevance of
Willingness-To-Pay Esatimates of the Value of a Statistical Life
in Determining Wrongful Death Awards," Journal of Forenaic

Economics, Vol. 3, No. 3, Fall 1990, pp. 75-89, by L. G. Chestnut
and D, M. Violette.

Based on a benchmark loss of 15 percent for William Simao's wife,
my opinion of the loss of relationghip as a result of the injury
of William Simao is $642,670 » Table 15 for Cheryl Simao,

A trier-cf-fact may weigh other factors to determine if these
astimated loeses for William Simao should be adjusted because of
special qualities or ecircumstances. that economists do not as yet
have a methodology for analysis. These eatimates are provided as
an aid, tool and guide for the trier-of-fact.

All opinions expreased in this report are clearly labeled as
such, They are rendered in accordance with generally accepted
gtandards within the field of economica and are expressed to a
reascnable degree of economic certainty. Estimates, assumptions,
illustrations and the use of benchmarks, which are not opinions,
but which can be viewed as hypothetical in nature, are also
clearly disclosed and identified herein.

In my opinion, it ig reasonable for experts in the field of
ceconomica and finance to rely on the materials and information I

reviewed in this case for the formulation of my substantive
cpiniocns herein.

If additional information is provided to me, which could alter my

opinions, I may incorporate any such information into an update,

revision, addendum, or supplement of the opinions expressed in
this report. -

If you have any questions, please do not hesitate to call me.

Sincerely,

¥\ V R\

Stan V. Smith, Ph.D.
President

Smith Economics Group, Lud. = 3/2-943-1551
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APP IX QUSEHOLD REPLACEM SERVICES

Courts have long recognized that membersg’s claims to the value of
tangible family household replacement services as an element of
damages in personal injury and wrongful death cases, as an aspect
of the pecuniary loass in such cases. These services are those
that are provided by the injured family member to other family
members without charge or cost. Members who receive such
services can include spouses, children, parenta or siblings; such
family members do not necessarily have to reside in the same
household to receive such services.

Economists and courts have also long recognized that an
appropriate methed in valuing such tangible services is to value
their replacement costs by examining costa paid in labor markets
that provide generally comparable services for. Thus, economists
can value the service by loocking at market eqguivalents from which
a pecuniary etandard can pbe established. This approach is set
forth in the 1913 U.S.Supreme Court Decision, Michigan Central
Railroad Company v, Vreeland, 227 U.S8. 59 (1913). 5o thig method
is a century old.

The Supreme Court'a suggesting in valuing compensable services in
the Vreeland decision is a standard that is not rigid, but
actually rather general: "[The] pecuniary loss or damage must be
one which ¢an be measured by some standard.... Compeneation for
such loss manifestly does not include damages by way of

recompense for grief or wounded feelings." Michigan Central v.
Vreeland.

Examples of lost household services that used to be performed by
victims (whether fatally or non-fatally injured) can include
physical chores such ae mowing the lawn, painting the houae,
cleaning the windows, deing the laundry, washing and repaixing
the car, preparing the meals and decing the dishes, among others.
For many decades economigts have met the Supreme Court's general
standard by using labor market egquivalents for coocks, laundry
workers, gardeners, maids, etc. in valuing the physical chores
regarding housekeeping services.

Additionally, economists have recognized that tangible services
to family members include services well beyond the physical
housekeeping chores. For example, William G. Jungbauer and Mark
J. Odegard, in Maximizing Recovery in FELA Wrongful Death
Actions, in Assessing Pamily Losg in Wrongful Death Litigation:
The Special Roles of Lost Services and Personal Congumption,
Lawyers & Judges Publishing Co., 1999, pp. 284, indicate that a
complete analysis of all services performed by family members
includes much, much more than the physical housekeeping chores.
Frank D. Tinari, in a peer-reviewed, acientific, economic journal
article 'Household Services: Toward a More Comprehensive

7

Smith Economics Group, Lid. » 3/2-943-155}

004244

004244




G¥Zv00

SEG

Measgure, * Journal of Forensic Economics, Vol. i1, No.‘3, Fall
1998, pp. 253-265, expresses the same view.

Jungbauver and Odegard indicate that a victim may have provided
services of many other professions such asg that of a chauffeur,
driving other family members to appcintments, or that of a
security guard, especially regarding the injury to a male spouse,
etc. Every family member acte as a companion to other family
members. And it is common for family members to act as
counselors for one another, typically providing advice and
counsel on important personal, family, mediecal, financial, career
or other issues. The marketplace can and does value such items
of loas, If the victim cannot provide these services, or doea go
at a reduced capacity or rate, there is a distinct and definite
loes to the other family members. These losses have a definite
and pasily measurable pecuniary value. Vreeland requires only
that a “reasonable expectation" of loss of services be proven and
that such losas be valued by some gtandard, presumably a
reasonably-based economic standard, to allow recovery.

The economic literature on recovery of logs of services discusses
a market-oriented replacement-cost method to asgesa the pecunilary
value of the lcose of accompaniment gervices, asg well as the value
of adwvice, guidance and counsel services that family members
provide to one another, within a broadly defined scope of famildy
services, See, for example, Frank D. Tinari, “Household

Services: Toward a More Comprehensive Measure, " Jourpal of
Forensic Fconomigca, Vol. 11, No. 3, Fall 1898, pp. 253-265.

Finally, according to Chief Justice Robert Wilentz of the Supreme
Court of New Jersey, in Green v. Bittner, 85 NJ 1, 1980, pp. 12,
accompaniment services, to be compensable, must be that which
would have provided services substantially eguivalent to thoae
provided by the companiocne often hired today by the aged ox
infirm, or substantially eguivalent to aservices provided by
nmwrses or practical nurses; and ites value muat be confined to
what the marketplace would pay a stranger with similar
qualifications for performing such services.

In valuing the household replacement sexvices that are provided
by family members to one another, beyond the physical
housekeeping chores, both the U.S5 Supreme Court and the New
Jersey Supreme Court -discuse locking at labor markets for the
equivalent value of suéh services, This methodology is identical
to the traditional apgroach that economists have been using for
over four decades in wvaluing the physical chores involved in
housekeeping mervices. 8925
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APPENDIX: VALUE OF LIFE

The economic methodology for the valuation of 1life has been found
to meet the Daubert and Frye standards by many courta, along with
the Rules of Evidence in many sgtates nationwide. My testimony
has been accepted in approximately 175 state and federal
jurisdictions nationwide in over half the states. Testimony has
been accepted by Federal circuit and Appellate courts as well as
in state trial, supreme, and appellate Courta. The Daubert
standard sets forth four criteria:

1. Testing of the theory and science
2, Peer Review

i, Known or potentcial rate of error
4. Generally accepted.

Testing of the theory and science has been accomplished over the
past four decades, since the 19605, Dozens of economists of high
renown have published over a hundred articles in high quality,
peer-reviewed economic journals measuring the value of life. The
value of life theories are perhaps among the most well-tested in
the field of economics, as evidenced by the enormous body of
economic scientific literature that has been published in the
field and ig discussed below.

Peer Review of the concepts and methodology have been
extraordinarily extensive. One excellent review of this
extensive, peer-reviewed literature can be found in "The Value of
Risks to Life and Health," W. XK. Viscusi, Journal of Economic
Literature, Vol. 31, Degember 19%3, pp. 1912-1946, A aecond is
"he Value of a Statiatical Life: A Critical Review of Market
Estimates throughout the Woxld." W. K. Viscusi and J. E. Aldy,
Journal of Risk and Uncextainty, Vol. 27, No. 1, November 2002,
pp. 5-76. Additional theoretical and empirical work by Viscusi,
a leading researcher in the field, can be found in: "The Value of
Life*, W. K. Viscusi, John M. Olin Center for lLaw, Economics, and
Busineas, Harvard Law School, Discussion Paper No. 517, June
2005. An additiocnal peer-reviewed article discussea the
application to forensic economics: "The Plausible Range for the
value of Life," T. R.. Miller, Journal of Forensic Egonomics, Vol,
3, No. 3, Fall 19%0, pp. 17-39, which discusses the many dozens
of articles published in other peer-reviewed e¢onomic journals on
this topic. This cohcept is discussed in detail in “Willingness
to Pay Comes of Age: Will the System Survive?" T. R, Miller,
Northwestern University Law Review, Summer 1989, pp. B76-907, and
"Hedonic Damages in Personal Injury and Wrongful Death
Litigation,” by S. V. Smith in Litjgation Ecopomics, pp. 39-59.

9
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Kenneth Arrow, a Nobel Laureate in economics, discusses this
method for valuing life in "Invaluable Goods," Journal of
Economic _Literature, Vel, 35, No. 2, 1897, pp. 759. See the

Meta-Analyses Appendix for an additional review of the
literature. '

The knewn or potential rate of error ip well researched. All of
these articleg diascuas the known or potential rate of error, well
within the acceptable standard in the field of economics,
generally using a 95% confidence rate for the statistical testing
and acceptance of results, There are few areas in the field of
economics where the known or potential rate of error has been as
well-accepted and subject to more extensive investigation.

General Acceptance of the concepts and methodology on the value
of life in the field of economics ig extensive. This methodology
is and has been generally accepted in the field of economics for
many years. Indeed, according to the prestigious and highly-
regarded repearch institute, The Rand Corporation, by 1988, the
peer-reviewed scientific methods for estimating the value of life
were well-accepted: "Most economistp would agree that the
willingnesa-to-pay methodology is the most conceptually
appropriate criterion for establishing the value of life,"”
Computing Ecopomig¢ loss i es of Wrongful Death, King and
Smith, Rand Institute for Civil Justice, R-3549-1CJ, 1988.

While first discussed in cutting edge, peer-reviewed econowmic
journals, additional proof of general acceptance is now indicated
by the fact that this methodology is now taught in standard
economics courses at the undergraduate and graduate level
throughout hundreds of colleges and universitles nationwide as
well ae the fact that it is taught and discussed in widely-
accepted textbooks in the field of law and economics: Economics,
Sixth Edition, David C. Colander, McGraw-Hill Ixwin, Boston,
2006, pp. 463-465; this introductory economics textbook is the
third most widely used textbook in college courses nationwige.
Hamermesh and Rees’'s The Economics of Work and Pay, Harper-
Collina, 1993, Chaptéer 13, a standard advanced textbook in labor
economics, aleo discusses the methodology for wvaluing life.

Other textbooks discuss this topic as well. Richard Posner, a
Justice and former Chief Justice of the U.S. Court of Appeals for
the highly regarded 7th Circuit and Senior Lecturer at the
University of Chicage Law School, one of most prolific legal
writers in America, details the Value of Life approach in his
widely used textbooks: Economi¢ Analysis of Law, 1586, Little

Brown & Co., pp. 182-185 and Tort Law, 1982, LLittle Brown & Co.,
pp. 120-126.

As further evidence of general acceptance in the field, many
surveys published in the field of forensic economics show that
hundreds of economics nationwide are now familiar with this
methodology and are available to prepare (and critique) forensic

10
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economic value of life estimates. 1Indeed, many economists who
indicate they will prepare such analysie for plaintiffs also are
willing to critique such analysis for defendants, as I have often
done. That an economiat is willing to critique a report doas not
indicate that he or she is opposed to the concept or the
methodology, but merely available to assure that the plaintiff
economist has employed proper technigues. The fact that there
are economists who indicate they do not prepare estimates of
value of life is again no indication that they oppose the
methodology: many claim they are not familiar with the literature
and untrained in this area. While some CPAs and others without a
deyree in economice have opposed these methods, such
professionals do not have the requisite academic training and are
unqualified to make such judgements. However, as in any field of
economice, this area is not without controversy and there are
some qualified and trained economists who dispute certain aspects

of the methodology. General acceptance dees not mean universal
acceptance.

Additional evidence of general acceptance in the field ia found
in the teaching of the concepts regarding the value of life.
Forensic Economics is now taught as a special field in a number
of institutions nationwide. I taught what is believed to be the
first course ever presented in the field of Forensic Economics at
Deraul University in Epring, 1990. My own book, Ecopomic/Hedonig
Damadges, Anderson, 1590, and supplemental updates thereto, co-
authored with Dr. Michael Broockshire, a Professor of Economics in
West Virginia, has been used as a textbook in at least 5 colleges
and universities nationwide in such courses in economics, and has
a thorough discussion of the methodology. Toppino et. al., in
"Forensic Economics in the Classroom," publiaghed in The Earnings
Analyst, Journal of the American Rehabilitation Boconomics
Association, Vol. 4, 2001, pp. 53-86, indicate that hedonic
damages is one of 15 major topic areas taught in such courses.

Lastly., general acceptance 1s found by examining publications in
the primary journal in the field of Forensic Economice, which is
the peer-reviewed Journal of Forepsic Economics, where there have
been published many articles on the value of 1ife. Some are
cited above. Others include: "The Econometric Basias for
Estimates of the Value of Life," W. K. Viacuai, Vol 3, No. 3,
Fall 1990, pp. 61-70; "Hedonic Damages in the Courtroom Setting.*
8. V. Smith, vol. 3, No. 3, Fall 1990, pp. 41-49; "Issues
Affecting the Calculated Value of Life," E. P. Berla, M. L.
Brookshire and S. V. Smith, Vol 3, No. 1, 1980, pp. 1-8; "Hedonic
Damages and Personal Injury: A Conceptual Approach." G. R.
Albrecht, veol. S&,, No, 2, Spring/Summer 1992, pp. 97-104; "The
Application of the Hedonic Damages Concept to Wrongful and
Personal Injury Litigation.® G. R. Albrecht, Vol, 7, No. 2,
Spring/Summer 1994, pp. 143-15C; and also "A Review of the Monte
Carlo Bvidence Concerning Hedonic Value of Life Estimates," R. F.
Gilbert, Vvol, 8, No. 2, Spring/Summer 1395, pp. 125-130.

11
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It is important to note that this methodology ig endorsed and
employed by the U. 5. Government as the standard and recommended
approach for use by all U. 8. Agencies in valuing life for policy
purposes, as mandated in current and past Presidential Executive
Orders in effect since 1972, and as discussed in "Report to
Congress on the Costs and Beneflts of Federal Regulations,"

Office of Management and Budget, 1998, and "Economic Analysis of
Federal Regulations Under Executive Order 12866," Executhe

Office of the President, Office of Management and Bugg

37, and "Report to the President on Executive Order No. 12866
Regulatory Planning and Review, May 1, 1994, Office of
Information and Requlatory Affaira, foice of Manaaement and
Budget. Prior presidents signed similar orders as discussed in
"Federal Agency Valuations of Human life," Administrative

conference of the United States, Report for Recommendation 88-7,
December 1988, pp. 368-408, 926

12
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APPENDIX: META-ANALYOES AND VALUE OF LIFE RESULTS SINCE 2000

Below I list the principal systematic reviews (meta-analyses),
since the year 2000, of the value of life literature, and the
values of a statistical life that they recommend. 1In atatistics,
a meta-analysis combines the results of several gtudies that
address a set of related research hypotheses. Meta-analysia
increase the statistical power of studies by analyzing a group of
studies and provide a more powerful and accurate data analysis
than would result from analyzing each study alone. Based on
those reviews, the Summary Table suggests a best estimate. The
following table summarizes the studies and their findings.

These statistically hased studies place the value between $4.4
and $7.5 millicn, with $5.9% million representing a conservative
yet credible estimate of the average (and range widpoint) of the
values of a atatistical life published in the studies in year
2005 dollars. Net of human capital, a credible net value of life
based on all these literature reviews to be $4.8 million in year
2005 dellars, or 5$5.4 million in year 2008 dollars.

The actual value that I use, $4.1 million is approximately 24
percent lower than a conservative average estimate basad on the
credible meta-analyses. This value was originally based on a
review conducted in the late 1980s, averaging the results
published by that time. I have increaged that late 1980s wvalue
only by inflation over tlme, deapite the fackt a review of
literature over the years since that time has put obv10us upward
pregsure on the figure cthat I use.

13
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Summary Table: Mean and range of value of statistical life
estimates (in 2005 dollars) from the best meta-analyses and

gystematic reviews and characteristics of those reviswe,

Smith Economics Group, Ltd, » 212-943-155

Study Formal Number Best Range Context
Meta- of Values | Estimate
Analyeia? (2005
Dollars)
Millex Yes 68 $5.1M $4.5- | Us I
2000 estimates 56.2M estimate
from all
Mrozek & Yes 203 84 .4M + or - | Labor
Taylor estimates, 35% market
! 2002 from 33
studies ]
Viscusi & Yag 149 56.5M 55.1- Labor
Aldy 2003 edtimates 59.6M market,
{(raviewed us
more than estimate
60 from all
studies,
but some
lacked
desired
variables}
Kochi et Yes 234 56.0M + Or - Labor
al, 2008 eatimates 44% maxket,
from 40 survey
studies
Bellavance | Yes 37 $7.0M + or - | Labor
2005 egtimates 19% maxrket
Erom 34
gtudies
{rejected
15 others
that
lacked
desired
data or
were
flawed)
= o~ )
14
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Miller (2000) started from the Miller 1989 JFE estimates and used
gtatistical methods tu adjust for differences between studies,

It also added newer studies, primarily ones outside the United
States. The authors epecified the moat appropriate study approach
a priori, which allowed calculation of a best estimate from the
atatistical regression.

Mrozek and Taylor (2002) searched intensively for studies of the
value of life implied by wages paid for risky jobs. They coded
all values from each study rather than a most appropriate
estimate. A atatistical analysis identified what Iactors
accounted for the differences in values between studies. The
authors specified the most appropriate study approach a priori,
which allowed calculation of a best estimate from the statistical
regression.

Vigcusi and Aldy (2003} focused on values from labor market
studies that they considered of high quality and that provided
data on risk levels and other important explanatory variables.
They used statistical methods to account for variations between
studies and derive a best estimate,

Kochi et al. (2006) searched intensively for studies of the value
of life implied by wages and coded all values from each study
rather than a most appropriate estimate. They did not filter
study quality carefully. The best estimate was derived by
statistical methods based on the distribution of the wvalues
within and across studies.

Bellavance et al. (2006) focused on values from labor market
studies that they considered of high gquality and that provided
data on risk levels and other important explanatory variables.
They used atatistical methods to account for variationa between
studies and derive a best estimate. 328
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SUMMARY OF LOBBES FOR WILLIAM SIMAQ

TABLE DESCRIPTION
ok W ok % LA R R L REREERE ST ETE RS R R EEN B X
EARNINGS
L.OSS OF BUSINESS EARNINGS
3 510,000 Benchmark to age 67
HOUSEHOL AMILY REP SERVICES
LOSS OF HOUSEHOLD/PAMILY HOUSEKEEPING
& AND HOME MANAGEMENT SERVICES
LOBg YMENT OF LIFE
REDUCTION IN VALUE OF LIFE
] Lower impairment rating
12 Upper impairment rating
LOSS OF SOCIETY AND RELATIONSEIP
LOSS OF RELATIONSHIP
15 Cheryl Simao

004253

ESTIMATE

kodkhhh okokk hk

$ 199,392
5 156,088
5 567,810
$1,135,55%4
% 642,570

The information on this Summary of Losses is intended to summarize
logses under certain given assumptions. Please refer to the report

and the tables for all the opinions.

16

Smith Economics Group, Ltd. = 312-943-155]

004253

004253




¥G2v00

004254

Table 1
LOSS QF PAST BENCHMARK BUSINESS EARNINGS

2007 - 2009
YEAR AGB EARNINGE CUMULATE
LE R T ko RS R T Y Ak kww
2007 44 $3,233 $3,233
2008 5 2,709 12,942
2009 48 7,479 $20,421
SIMAD $20,421

SMITH BCONOMICH GROUP, LTD. 3123/943-1551
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Table 2

PRESENT VALUE OF FUTURE BENCHMARK BUSINESS EARNINGS

YERR
"k A
2009
2010
2011
2612
2013
2014
2015
2018
2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027
2028
2029
2030
2031
2032
2023
2034
2335
2036
2037
2038
2039
2040
2041

AGE
L a2
46
47
48
45
50
51
52
53
54
55
56
57
58
59
€0
61
62
63
64
65
6k
&7
68
63
70
7L
72
73
T4
75
78
77
78

2005 - 2041

DISCOUNT

EARNINGS FACTOR

LR EE 22
§2,921
10,000
10,000
10,006
10,000
10,000
10,000
10,000
10,000
10, 000
10,000
10, 060
10,000
10, 000
10,000
10, 600
10,000
10,000
10, 000
10,000
10,000
10, 000
10, 000
10,000
14, 000
10,000
10,000
10,000
10,000
10,000
10,000
10,000

8,466

WILLIAM SIMAD

L s LA KRR A LT

0.595%8
0.88030
0.56486
3.949¢67
0.53471
0.91999
0.90550
0.89124
0.87721
0.86339
0.84980
0.83541
¢.82124
0.81028
0.79752
0.78496
0.77280
0.76043
0.74B45
0.73687
0.72507
0.71365
0.70241
0.659135
0.6804%
0.66974
0.859%20
Qa.64882
0.53860
0.62854
0.61884
0.60830
0.60076

SMITH ECONOMICS GROUP, LTD.

PRESENT
VALUB CUMULATE
ekl ook bW ke LR AR Y
$2,510 $2,510
9,803 12,313
9,649 21,962
2,497 31,455
9,347 40,806
9,200 50,006
9, 088 59,061
8,912 67,973
8,772 76, 745
8,634 B5,379
9,498 93,877
8,364 102,241
8,232 110,473
8,103 118,576
7,975 126,551
7,850 134,401
7,736 142,127
7,604 149,731
7,485 157,216
7,367 164,583
7,251 171,834
7,137 178,971
7,024 185,955
5,914 192, 509
&, 808 199,714
6,697 206,411
6,592 213,003
6.488 219,491
6,386 225, 877
6,205 232,162
6,186 238,348
6,088 244,437
5,086  §249,523
$249,523

312/943-155)
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Tabhle 3

PRESENT VALUE OF NET BENCHMARK BUSINESS EARNINGS LOSS
2007 - 2041

YEARR AGE EARNINGS CUMULATE

LEF 4] L& 3] (222 AT F 3] Ak ki kkn
2007 44 $3,233 $3,233
2008 45 9,709 12,542
2008 16 9,989 22,93)
2010 47 9,803 32,734
2011 48 9,649 42,383
2012 49 9,497 51, 880
2013 50 9,347 61,227
2014 51 3.200 70,427
2015 52 9,055 79,482
2016 63 8,913 88,394
2017 54 8,772 97,166
2018 £E5 8,834 105,800
2019 56 2,498 114,299
2020 57 B,364 122,662
2021 48 8,232 130,884
2022 59 8,103 138,997
2023 60 7,978 146,972
2024 51 7,850 154,822
2025 62 7,726 - 162,648
2026 63 7,604 170,152
2027 64 7,485 177,637
2028 65 7,367 185,004
2029 113 7,251 192,255
2020 67 7,137 159,392
2031 68 7,024 206,416
2032 69 6,914 213,230
2033 70 G, 805 220,135
2034 71 6,697 226,832
2035 73 6,592 233,424
2036 73 6,488 239,912
2037 74 6,386 246, 259B
20138 7% 6,285 252,582
2039 76 6,186 254, 769
2040 77 6,089 264, 858
2041 78 5, 0BE 5269, 944
8IMAO 5259, 944

SMITH ECONOMICS GROUP, LTD., 312/943-155%
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Table 4

10SS OF PAST HOUSEHOLD SERVICES

2005 - 2009
HOUSEHOLD

YEAR AGE  SERVICES CUMULATE
LLE T ] L E R wwlevk Rk koh R ThkRwAnw
2005 42 §3,158 83,158
2006 43 4,611 7,766
2007 44 4,780 12,546
2608 45 4,944 17,490
2009 46 5,135 $22,625
SIMAD 422,625

004257

SMITH BCONCMICS GROUP, LTD, 313/943.1553

004257



8G¢00

YEAR
L ER 3 )
2009
2010
2011
2012
2013
2014
2018
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027
2028
2023
2030
2031
2032
2033
2034
2035
2038
20137
2038
2039
2040
2041

WILLIAM SIMAD

Table 5

PRESENT VALUE OF FUTURE HOUSEHOLD SERVICES

AGE
NEw
48
47
1
49
50
51
52
53
54
E5
56
57
58
58
649
61
62
63
64
65
&6
&7
&8
69
70
71
72
73
74
75
76
77
78

2009 - 2041

HOUSEHOLD DISCOUNT

SERVICES
[ 2 X 'R 3 L]
$1,730
5,944
7,024
3,552
3,593
3,634
3,676
3,718
3,761
3,804
3,848
3,882
1,937
3,982
4,028
4,074
4,121
4,168
4,216
4,264
4,313
4,363
4,413
4,464
4,816
9,137
9,242
9,348
9,456
9,565
9,675
9,706
8,380

FACTOR
" ThrwwaRN
0.99598
0.98030
0.96486
0.94567
0.93471
0.91939
0.90550
0.89124
0.87721
0.86339
0.84980
0.B83541
0.82324
0.81028
0.795752
0.78496
0.77260
0.76043
0.74845
0.73667
0.72507
0.713865
0.70241
0.69135
0.68046
0.5656974
0.65920
0.64882
0.63860
0.62854
0.61864
0.60890
0.6007¢

EWITH ECONOMICS GROUP, LTD.

PRESENT
VALUE
2 R 2 3 X F3
$1,723
6,807
§,71
3,373
3,358
3,343
3,329
3,314
3,299
3,284
3,270
3,265
3,241
3,227
3,212
3,198
1,184
1,169
3,155
3,141
3,127
3,114
3,100
3,086
3,072
6,119
6,092
§,065
6,039
6,012
5,985
5,959
5,034

$133,463

312/843-1551

CUMULATE
L EEFETRY]
51,723
8,530
15,307
18,680
22,038
25,381
28,710
32,024
35,323
38,607
41,877
45,132
48,372
51,600
54,812
58,010
61,194
64,363
67,518
70,659
73,786
76,900
80,000
83,085
86,158
52,277
98,369
104,434
110,473
116,485
122,470
128,429
$133,463
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Table §
PRESENT VALUE OF NET HOUSEHOLD SERVICES LOSS
2005 - 2041
HOUBEHOLD
YEAR AGE  SERVICES CUMULATE
LA X 1] LI R LA L R T TR wdrdk ik dr
2005 42 $3,188 $3,155
20086 43 1,611 7,766
2007 44 4,780 12,848
2008 45 1,944 17,490
2009 46 6,858 24,348
2010 41 &, B07 31,155
2011 48 6,777 37,932
2012 49 3,373 41,308
2013 50 3,3s58 44,683
2014 51 3,343 48,006
2015 52 3,329 51,3135
2016 53 3,314 54,649
2017 54 3,299 57,948
2018 85 3,204 61,232
2019 56 3,270 64,502
2020 57 3,255 87,757
2021 58 2,241 70,998
2022 5D 3,227 74,235
2023 60 3,212 77,437
2024 61 3,198 80, 835
2025 62 3,184 83,819
202¢ 63 . 3,169 86, 988
2027 64 3,158 80,143 o
anze 65 1,141 93,284 gg
20259 66 3,127 96,411 <
2030 87 3,114 99,525 S
2631 68 3,100 102,625
2032 69 3,086 105,711
2033 70 3,072 108,783
2034 71 6,119 114,902
2035 72 6.092 120,994
2036 73 6,065 127,053
2037 74 6,039 133,098
2038 75 €,012 - 138,110
2039 75 5,985 145, 055
2040 77 5,959 151,054
2041 718 5,034  $154,088
SIMAD 3156, 068

SMITH RCONOMICS GROUP, LTD. 312/943-1551
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Table 7

LOSS OF PAST RVL OF WILLIAM [LOWER)

2005 - 2009
YEAR AGE RVL CUMULATE
TIL whk whhkkdh YT IL;
2005 42 $12,581 512,581
2006 43 18,110 ip, 891
2007 44 18,849 19,540
2008 415 18, BEA 68,406

2009 46 14,534 582,540

SIMAC $82,940

S8MITH ECOMOMICS GROUP, LTD. 312/943-1551

-004260.
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Table 8

PRESENT VALUE OF FUTURE RVL OF WILLIMM (LOWER)

YEAR
EHw
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027
2028
2025
2030
2031
2032
2033
2034
2035
2036
2037
2038
2039
2040
2041

AGE
L2
16
47
418
49
50
51
52
53
54
1]
56
57
58
59
60
61
B2
63
64
&5
66
67
&g
69
70
71
72
73
74
75
78
77
78

RVL
Thwddrk
$4,B%8
18,432
19,432
19,432
19,432

19,432 .

19,432
19,432
19,432
19,432
18,432
19,432
19,432
19,432
19,432
15,432
19,432
19,432
19,432
19,432
19,432
19,432
19,432
15,432
19,432
19,432
19,432
19,432
19,432
19,432
19,432
13,432
16,451

WILLIAM SIMAO

2009 - 2041

DISCOUNT
FACTOR

Fhkhhhm
0.95558
0¢.9%8030
0.564B6
0.94987
0.93471
0.91359
0.90550
D.89124
0.87721
0.66339
0.04980
0.83541
0.82324
¢.81028
0.79752
0.78496
06.77260
0.76043
0.7480845
0.73667
0.72507
f.71365
0.70241
0.69135
0.6804¢
¢.665%74
0.65920
0.64882
0.638B60
0.62854
0.61864
0.60890
0.60Q78

BMITH BCOWNOMICE GROUP, LTD,.

PRESENT
VALUE CUMULATE
whwkkhkh ki k
54,878 54,878
19,04% 213,927
18,749 42,876
18,454 61,130
18,163 79,2483
17,877 97,170
17,596 114,766
17,315 132,085
17,Q4& 149,131
1&, 777 185,508
16,511 182,421
1g, 252 198,674
15,597 214,871
15, 745 230,416
15,4682 245,913
15,253 261,166
15,013 276,179
14,777 250,956
14,544 365,500
14,315 319,B1S
14,080 333,808
13,858 347,773
13,645 361,422
13,434 374,856
13,223 388,079
13,014 401,093
12,6810 413,903
12,608 426,511
12,40% 138,520
12,214 451,134
12,021 463,155
11,832 174,987
9,883 5484 ,870
$4P4,870

312/943-1551

004261

004261

004261
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Table 9

PRESENT VALUE OF NET RVL LOSS OF WILLIAM (LOWER)

2005 - 2041

YEAR ACE RVL CUMULATE
LA X & W LE 2R L FX T kb hh ook
2005 42 412,581 $12,581
20086 43 18,110 30,691
2007 44 18,849 49,540
2008 45 1B, 866 68,408
2009 46 19,412 B7,B18
2010 47 13,049 146,867
2011 48 18,749 125,614
2012 419 18,454 144,070
2013 50 18,1463 162,233
2014 51 17,8717 180,110
20156 52 17,596 197,105
2016 B3 17,319 215,028
2017 54 17,046 232,071
2018 55 16,717 248,848
2019 t6 16,513 265,361
2020 57 1lp,253 281,614
2021 58 15,997 297,511
2022 ho 15,745 313,356
2023 60 15,497 128,883
2024 61 15,2583 344,108
2025 623 15,013 158,119
2026 63 14,777 373,898
2027 64 14,542 388,440
2028 (13 14,318 402,785
2029 66 14,090 416,845
2030 67 13,868 430,713
2031 6B 13,649 444,362
2032 68 13,434 457,785
2033 70 13,223 471,019
2034 71 13,014 484,033
2035 72 12,810 496,842
2036 73 12,608 509,451
2037 74 12,409 521,660
2038 75 12,214 534,074 ,
20319 186 12,021 546,095
2040 17 11,832 557,927
2041 78 9,083 8587,81n
SIMAQ $567,810

SNITH BCONOMIC3 GROUP, LTD. 312/943-1551

004262

004262
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Table 10

LOSS OF PAST RVL OF WILLIAM (UPPER)

YEAR
wkwkw
2005
2006
2007
2008
2009

SIMAO

2005 - 2009
AGE RVL
ke I TIT I

42 $25,1861
43 16,219
44 37,6397
45 37,731
46 29,087

165,878

SMITH BCONOMICS GRCUP, LTD.

CUMULATE
2L T
$25,161

61,380

89,077
136,808
$165,875

312/943-1551

004263

004263

004263
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Table 11

PRESENT VALUE OF FUTURE RVL OF WILLIAM (UPPER)

YEAR
haw
2009
2010
2011
2012
2013
2014
2015
2018
2017
2018
2019
2020
2021
2022
20212
2024
2028
2026
a0z
2028
2029
2030
2031
2022
2033
2034
2038
2036
2037
203¢
2039
2040
2041

AGE
Ly T
46
47
48
49
50
51
52
53
54
55
56
57
S8
59
60
61
62
63
54
&5
66
&7
68
68
740
71
72
73
74
75
78
7T
78

RVL
A 23T
§9,798
39,863
38,863
38,863
38,6863
38,863
19,863
38,863
38, 863
38,063
38,8623
38,863
39,863
38,863
1B, 863
18,863
38,863
38,862
38,863
38,863
38,863
38,863
38,862
38,663
38,863
38,863
38,863
38,863
39,863
38,863
38,863
38,863
32,500

WILLIAM SIMAOC

2009 - 2041

DISCOUNT
FACTOR
XYY IT Y
¢.995%8
0.98030
0.96406
0.94557
0.93471
0.91999
Q0.90550
0.89124
0.87721
0.86329
0.84880
0.83641
0.82324
0.81028
0.787%2
0.78496
0.77260
0.76043
0.74845
0.73667
0.72507
0.71365
0.70241
0.69135
0.6B804¢
0.66974
0.65920
0.654882
0.63860
0.682854
0.61864
0.60890
0.60076

SMITH BCONOMICS GROUP, LID.

PRESENT

VALUE CUMULATE

W ode i W e e L2 A2 R R T
59,7586 $9,756
8,087 47,853
317,497 85,1350
36,907 122, 257
36,326 158,583
35, 754 194,337
35,130 229,527
34,636 264,163
34,081 298,253
33,554 331,808
33,028 164,834
312,505 197,339
31,994 429,333
31,490 460,823
a0, 994 491,617
iD,506 522,323
30,026 £52,349
29,553 581,902
29,087 610,289
28,629 629,518
28,178 667,796
27,138 695,531
27,298 722,829
25,868 749,697
26,445 776,142
26,028 802,170
25.618 827,788
25,215 853,003
24,818 877,821
24,927 902,248
24,042 526,250
23,664 949,954
19,765  $9E59,719

$969,719

312/943-1551

004264

004264

004264
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Table 12

PRESBNT VALUE OF NET RVL LOSS OF WILLIAM {UPPER}

004265

2005 - 2041
YEAR  AGE RVL CUMULATE
* Wk % g AR N2 FEYY ek ok Aok
2005 42 $25,161 $25,161
2006 43 16,219 61,380
2007 44 37,697 99,077
2008 45 37,731 135, 808
2009 46 38,823 175,631
2010 47 18,057 213,728
2011 48 17,497 251, 225
20132 49 35,907 298,132
2013 50 36,326 324,458
2014 51 35,754 360,212
2015 52 35,190 195,402
2016 53 34,636 430,038
2017 54 34,0091 464,128
2018 55 33,554 457,603
2019 56 33,026 530,709

. 2020 57 32,505 563,214
2021 58 31,994 555,208
4022 5% 31,490 826,608
2023 60 30,994 657, 692
2024 61 30,506 Ges,190
2025 62 30,026 718,224
2026 63 29,553 747,717
2027 64 29,087 776, B64
2028 65 29,629 805,493
2029 66 28,178 833,671
2030 67 27,735 B61,406
2031 68 27,299 888, 704
2032 63 26, 868 915,572
2033 70 26,445 942,017
2034 71 26,028 969, 045
2038 72 25,618 993, 663
2036 73 25,215 1,018,878
2037 74 24,818 1,043,696
2038 75 24,427 1,068,123
2039 76 24, 042 1,092,165
2040 77 23,564 1,115,829
2041 78 19,765 $1,135,594
SIMAQ $1,135,594

SMITH ECONOMICS GROQUP, LTD. 212/943-155%

004265 .
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Table 13

LOSS OF PAST RELATIONSHIP TO CHERYL

YEAR
LT
2005
2006
2007
2008
2008

CHERYL SIMARO

AGE
whw
38
40
41
42
43

2005 - 2009

RELATIONSHIP CUMULATE
EXTEERE AT UNTN TNW &gy
512,581 12,581
18,110 30,691
18,849 49,540
18, 866 68,406
14,534 $82,940

$B2,940

SMITH BCONOMICS GROUP, LTD.

312/543-1551

004266

1004266
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YEAR
LR LN ]
2003
2010
2011
2012
2013
2014
2015
2016
2017
2018
2018
2020
2021
2022
2023
2024
2025
2026
2027
2028
2023
2030
2031
2032
2033
2034
2035
2036
2037
2038
2039
2040
2041
2042
2043
4044
2045
2046
2047
2048

CHERYL 3IMAO

Table 14

PRESENT VALUE OF FUTURE RELATIONSHIP TO CHERYL

AGE
LR A
43
44
45
46
47
48
49
50
51
52
53
-1
5%
56
87
58
59
60
61
62
63
64
&5
66
67
68
65
70
71
72
713
74
75
76
77
78
T8
BO
a1
a2

SMITH ECONOMICS GROUP, LTD.

RELATIONSEIP FACTOR

LR R AR E R

$4,898
19,432
19,432
19,432
19,432
19,432
19,432
19,432
19,432
19,432
19,432
19,432
19,432
19,432
19,432
19,432
19,432
19,432
19,432
15,432
19,432
19,432
19,432
19,432
19,432
19,432
19,432
19,432
15,432
19,432
19,432
19,432
19,432
19,432
15,432
19,432
19,432
19,432
19,432
12,937

2009 - 2044
DISCOUNT  PRESENT
VALUE
LA R LA AR R T TR RY Nk
0.99598 $4,878
0.98030 19,049
0.96486 18,749
0.94967 18,454
0.93471 18,163
0.91999 17,877
0.90550 17,596
0.89124 17,319
0.87721 17,046
0.86239 16,777
0.84980 16,513
0.B3641 16,253
0.82324 15,997
D.81028 15,745
0.79752 15,497
0.78496 15,253
0.77260 15,013
0.76043 14,777
0.74845 14,5844
0.73667 14,315
0.72507 14,090
b.71365 13,868
0.70241 13,649
0.69135 13,434
0.608046 13,223
0.66974 13,014
0.65920 12,810
0.64882 12,608
0.63860 12,409
0.62654 12,214
0.61864 12,021
0.60890 11,832
0.59931 11,646
0.58987 11,462
0.58059 11,282
0.57144 11,104
0.56244 10,929
0.55359 10,757
D.54487 10,588
0.53513 6,975
$589,730
312/943-1551

CUMULATE
L 22 RT3 ET
$4,878
23,927
42,676
61,130
79,293
97,170
114,766
132,085
148,131
165,908
182,421
158, 674
214,671
230,416
245,913
261,166
276,179
290, 958
305,500
319,815
333,905
347,773
361, 422
174,856
368,079
401,093
413,903
426,511
438,920
451,134
463,155
474,987
486,833
498,008
505,377
520,481
531,410
542,167
552,755
$559, 730

004267

004267

004267
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Table 15

PRESENT VALUE OF NET RELATIONSHIP LOSS TO CHERYL
2005 ~ 2048

YERR AGE RELATIONSHIP CUMULATE

L2 X2 LES LR RN ST TR ] W ki
2005 s 512,581 $12,581
2006 40 18,110 30,691
2007 41 18,849 45,540
2008 42 18,8566 68,4086
2009 43 19,412 87,818
2010 44 1%, 0459 106,867
2011 45 18,749 125,616
2012 46 18,454 144,070
2013 47 13,163 162,233
2014 44 17,877 180,110
2015 49 17,596 197,706
2018 50 17,319 215,025
2017 51 17, 04E 232,07
2018 52 18,777 248,848
2013 53 16,813 265,361
2020 54 16,253 2B1,614
2021 55 15,997 297,611
2022 56 15,745 313,356
2023 57 15,497 328, 853
2024 58 15,253 344,106
2025 5% 15,013 358,119
2026 50 14,717 373,898
2027 61 14,544 388,440
2028 62 14,315 . 402,758
2025 63 14,090 416,845
2030 64 13,868 430,713
2031 €5 13,4645 444,382
2032 &6 13,434 457,796
2033 67 13,223 47,019
2034 68 13,014 484,033
20358 69 12,810 496,843
2036 70 12,608 509,451
2037 71 12,409 521,860
2038 72 14,214 534,074
20389 73 12,021 546,095
2040 T4 11,832 557,827
2041 75 11,648 565,573
2D42 76 11,482 581,035
2043 77 11,282 592,317
2044 78 11,104 603,421
2045 79 10,929 £l4,350
2046 80 10,757 625,107
2047 81 10,588 635,695
2048 B2 6,975 $642,670

CHERYL SIMAO $642,870

SMITH BCONOMICS GROUP, LTD. 312/943-1551

004268

004268
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STEPHEN H. ROGERS, ESQ.

Nevada Bar No. 5755

ROGERS, MASTRANGELQ, CARVALHO & MITCHELL
300 South Fourth Street, Suite 710

Las Vepas, Nevada 89101

Phone (702) 383-3400

Fax (702) 384-1460

Attorneys for Defendant Jenny Rish

DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAQ, individually and
CHERYL ANN SIMAO, individually, and as
husband and wife,

PlaintY,

V. CASENO. A539435
DEPT.NO X
JENNY RISH; JAMES RISH; LINDA RISH;
DOES | - V; and ROE CORPORATIONS 1-V,

inclusive,

Defendants.

DEFENDANT JENNY RISH’S OFFER OF JUDGMENT TO PLAINTIFF'S

TOQ:  WILLIAM JAY SIMAO and CHERYL ANN SIMAQ, Plaintiffs; and
TO: AARON & PATERNOSTER, LTD, their attorneys:

Pursuant to Rule 68 of the Nevada Rules of Civil Procedure and NRS 17.115, Defendant.
JENNY RISH, hereby offers to allow judgment to be taken against her in this action, in the total
amount of $5,000.00, including all lees, costs, and pre-judgment interest. This Offer of Judgment is

made for tha purposes specified in Rule 68 and NRS 17.118, and is not to be construed ejther as an

004270

\

004270




T1,2v00

(0]

[V T - - B s T . T

004271

admission that the Defendant is liable in this action or that the Plaintiffs have suffered any damage.
, -
DATED this 7 " day of July. 2008.

ROGERS, MASTRA

VALHO &
MITCHE 2

STEPHEN H. ROGERS, ESQ. -
Nevada Bar No. 5755

300 South Fourth Street, Suite 710

Las Vegas, Nevada B9t

Antorneys for Defendant Jenny Rish

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(a). and EDCR 7.26(a), 1 hereby certify that | am an employee of
ROGERS, MASTRANGELO, CARVALHO & MITCHELL, and on the i’é_l_ day of July, 2008,
a true and correct copy of the foregoing DEFENDANT JENNY RISH'’S OFFER OF JUDGMENT
TO PLAINTIFFS was served via First Class. U.S. Mail, postage prepaid, addressed as lollows, upon
the {ollowing counsel of record:

Matthew E. Aaron, Esq,
AARON & PATERNOSTER, LTD

2300 West Sahara Avenue, Suile 650
Las Vegas,.Nevada 89102

Atiorney for Plaintiffs Q/\
PO . =y -

An Employee of '
Rogers, Mastrangelo, Carvalho & Miicheli

M-MopgeriRsh ol Smandtleadings DUY EXK apd

Page 2 of 2

004271. -
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OFFR

STEPHEN H. ROGERS, ESQ.

Nevada Bar No, 5755

ROGERS, MASTRANGELO, CARVALHO & MITCHELL
300 South Fourth Street, Suite 710

Las Vegas, Nevada 8%910)

Phone (702) 383-3400

Fax (702) 384-1460

Attorneys for Defendant Jenny Rish

h DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAQ, individually and
CHERYL ANN SIMAO, individually, and as
husband and wife,

CASE NO.  A539455

DEPT.NO XX
Plaintiff,

V.

JENNY RISH; JAMES RISH; LINDA R.ISH

DOESI-V, and ROE CORPORATIONS 1 -

" inclusive,

)
)
)
)
)
)
)
)
)
)
]
Defendants. )
)

OFFER OF JUDGMENT TO PLAINTIFF WILLIAM SIMAO
TO: WILLIAM SIMAQ, Plaintiff and,

TO:; JOHN PALERMO, ESQ., Plaintiff’s attorney.

PLEASE TAKE NOTICE that pursnant to the provisions of NRCP 68 and NRS 17.115,
Defendant, JENNY RISH, hereby offer to allow judgment to be taken against her in the sum of
FORTY-TWO THOUSAND FIVE HUNDREDand NO/100 DOLLARS ($42,500.00) inclusive of
costs, interest and fees. This offer is for a total sum of FORTY-TWO THOUSAND FIVE
HUNDREDand NO/100 DOLLARS (342,500.00) and dees not contemplate nor atlow for the addition
of costs, interest nor fees. This Offer of Judgment is made for the purposes specified in NRCP Rule
68 and NRS 17.115 and is not to be construed as an admission of any kind whatsoever. If accepted,

pursuant to NRCP 68, Defendant shall exercise its option to pay the amount of the offer, and obtain

H
1_\1

004273

‘{)\'! .

004273

|
|
)
|
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004274

a dismissal, and no judgment shall be entered by Plaintiff against Defendant. Any attempt (o enter
judgment and seek interest or monies in excess of the amount of the offer shal! render the offer null

and void.

T‘.—-“'
DATED this _L£ day of October, 2009.
HO &

STEPHEN H. ROGERS, ESQ.
Nevada Bar No., 5755

300 South Fourth Street, Suite 710
Las Vegas, Nevada 89101
Attorneys for Defendant Jenny Rish

Page 2 of 3

004274

004274
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CERTIFICATE OF SERVICE
Pursuant 1o NRCP 5(a), and EDCR 7.26(a), 1 hereby certify that I lel an employee of
ROGERS, MASTRANGELO, CARVALHO & MITCHELL, and on the _6__ day of Oclober,
2009, a true and correct copy of the foregoing OFFER OF JUDGMENT TO PLAINTIFF
WILLIAM SIMAO was served via First Class, U.S. Mail, postage prepaid, addressed as follows,

upon the following counsel of record:

Matthew E. Aaron, Esq.

John Palermo, Esq.

AARON & PATERNOSTER, LTD
2300 West Sahara Avenue, Suite 650
Las Vegas, Nevada 89102
Telephone: (702) 384-4111
Facsimile: (702) 387-9739

Attorney for Plaintiffs

An off ~
ogers, Mastrdigelo, Carvalho & Mitchell

S RogentRith sdy SmmactPlerdinghO0] - WitlismSiman wpd

Page 3 of 3
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10
11
12
13
14
15
16
17
18
19
20

22
23
24
25
26
27
28

L

OFFR

STEPHEN H. ROGERS, ESQ.

Nevada Bar No. 5735

ROGERS, MASTRANGELQO, CARVALHO & MITCHELIL
300 South Fourth Street, Suite 710

Las Vegas, Nevada 89101

Pheone (702) 383-3400

Fax (702) 384-1460

Attorneys for Defendant Jenny Rish

DISTRICT COURT
CLARK COUNTY,NEVADA

CASE NO.  A539455
DEPT.NO XX

WILLIAM JAY SIMAQO, individually and
CHERYL ANN SIMAO, individually, and as
husband and wife,

Plaintiff,

v.

JENNY RISH; JAMES RISH; LINDA RISH;
DOES 1 - V; and RCE CORPORATIONS1-V,
inclusive,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

OFFER OF JUDGMENT TO PLAINTIFE CHERYL ANN SIMAOQO
TO: CHERYL ANN SIMAQO, Plaintiff and,
TO: JOHN PALERMO, ESQ., Plaintiff’s attomey.

PLEASE TAKE NOTICE that pursuant to the provisions of NRCP 68 and NRS 17.115,
Defendant, JENNY RISH, hereby offer to allow judgment to be taken against her in the sum of FIVE
THOUSAND and NO/100 DOLLARS ($5,000.00) inclusive of costs, interest and fees. This offer is
for a total sum of FIVE THOUSAND and NO/100 DOLLARS ($5,000.00) and does not contemplate
nor allow for the addition of costs, interest nor fees. This Offer of Judgment is made for the purposes
specified in NRCP Rule 68 and NRS 17.115 and is not to be construed as an admission of any kind
whatsoever. If accepted, pursuant to NRCP 68, Defendant shall exercise its option to pay the amount

of the otfer, and obtain a dismissal, and no judgment shall be entered by Plaintiff against Defendant.

004277

- 004277

004277
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Any attempt to enter judgment and seek interest or monies in excess of the amount of the offer shall

render the ofler null and void.

"

DATED this % _ day of October, 2009,

004278

STEPHEN H. ROGERS, ESQ.
Nevada Bar No. 5755

300 South Fourth Street, Suite 710
Las Vegas, Nevada 89101
Attorneys for Defendant Jenny Rish

004278

Page 2 of 3
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10
11
12
13
14
15
16
17
18
19
20

22
23
24
25
26
27
28

004279

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(a), and EDCR 7.26{a), | hereby certify that | a?’} an employee of

r
ROGERS, MASTRANGELO, CARVALHO & MITCHELL, and on the day of October,
2009, a true and correct copy of the foregoing OFFER OF JUDGMENT TO PLAINTIFF
CHERYL ANN SIMAO was served via First Class, U.S, Mail, postage prepaid, addressed as

follows, upon the following counsel of record:

Matthew E, Aaron, Esq.

John Palermo, Esq. _

AARON & PATERNOSTER, LTD
2300 West Sahara Avenue, Suite 650
Las Vegas, Nevada 82102
Telephone: (702) 384-4111
Facsimile: (702) 387-9739

Attorney for Plaintiffs

Fa) /L' -
A of
gers, Mastfangelo, Carvalho & Miitchell

MARogerilish adv  Sinua\PleadingsiDO? - CherylSimao wid

Page3 of 3
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MAINOR EGLET
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i1
12
13
14

16
17
18
19
20
2]
22
23
24

26
27
28

004281

AFFIDAVIT OF ROBERT T. EGLET, ESQ.

STATE OF NEVADA )
COUNTY OF CLARK )

ROBERT T. EGLET, being duly sworn, deposes and states as follows:

1. That I am an aftorney licensed to practice law in Nevada and T was one (1) trial
counsel for the Plaintiffs, WILLIAM and CHERYL SIMAOQO , in connection with the above-
captioned matter;

2. On Apnl 2, 2010, Mainor Eglet and I associated with Mathew Aaron, Esq. to
assist in the litigation of this matter;

3. On February 5, 2009, prior to my Association of Counsel with Mathew Aaron,
Esq., Plaintiffs served an Offer of Judgment on Defendant in the amount of $799,999.00. That
Offer was unreasonably rejected by operation of law;

4, Thereafter, in preparation for trial, Plaintiffs took multiple depositions, filed
several motions, attended several hearings, prepared several witnesses and participated in a 15
day trial as Lead Trial Counsel;

5. That [ spent, at the very least, 267.5 hours working on this case, both in
preparation for, and attendance at, the trial of this matter. That all of these hours are subsequent
to the date that Plaintiffs’ Offer of Judgment was served on defense counsel;

6. That I am a Martindale-Hubbel “AV™ rated attorney with an excellent state and
nationwide reputation as a Plaintiff’s trial attorney.

7. In this case, my arrangement with Plaintiffs was on a contingency fee basis,
providing for fees in the amount of 40% of any recovery in this case, whether by settlement

and/or verdict.
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8. Although the majority of my work is on a contingency fee basis, 1 do work on
hourly matters and, on those matters, I charge the sum of $750 per hour as and for services
rendered. For this reason, I feel that $750 per hour is a reasonable amount to assess for the time
spent in preparation of this case. Moreover, | have been awarded this hourly rate by other Courts
within the Eigth Judicial District for other similar matter. That Mainor Eglet bills the time of
my Partner, David T. Wall, Esq., at the hourly rate of $750, per hour, which is a reasonable
amount for his time spent in this case and based upon his years of experience as a trial attorney
and former judge in the Clark County.

9. The complexity and expense associated with this type of case requires me to tum
down at least 15 cases for every case that | accept;

10.  The complexity of Plaimiff’s injuries created an enormous challenge in preparing
Plaintiff’s experts for trial, the majority of whom were board certified, fellowship trained and/or
board certified in subspecialties. That is because the severity of Plaintiff’s injuries, he required
sighificant medical treatment, including complicated interventional pain management injections,
diagnostic imaging and other diagnostic studies to definitively diagnose. Moreover, Plaintiff
underwent surgical procedures, including an anterior cervical diskectomy at C3-4 and C4-5. The
medical evidence in this matter had to be presented to the jury in a comprehensive fashion, since
the members of the jury were without complex medical fraining or background. As a
consequence, I should be fairly compensated for the loss to my law practice for that effort.

11.  Based upon my hourly fee of $750 and the total of 267.5 hours that I personally
devoted to this matter, $200,625.00 represents the fair market value for my services.

12. My firm associated into this case on April 2, 2010, for the specific purpose of
preparing the matter for trial.

i
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13.  Given the complex nature of the case, the significant contingent risk, the quality
of Mr. Wall and my legal services, and the extraordinarily successful resuits, 1 respectfully
submit that it attorney fees are not to be awarded on a contingency fee basis, then all attorney
services in this case, including mine and Mr. Wall’s, be multiplied by a minimum factor of 2.5.

FURTHER, YOUR AFFIANT SAYETH NAUGHT.

SUBSCRIBED and SWORN to before
me this ZS day of May, 2011.

Ashiey M. Ganler

el g:nmh!:ubnqsmum

) ¥ Comntission Expires: Apeid 2, 2014
A c:mmuun-um"

above-rgferencedounty and State.
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AFFIDAVIT OF DAVID T. WALL, ESQ.

STATE OF NEVADA )
)
COUNTY OF CLARK )

85.

DAVID T, WALL, being duly sworn, deposes and states as follows:

1. I am an attorney duly licensed to practice law in Nevada and ] was (1) one of the
trial counsel for the Plaintiffs, in connection with this case. I have personal knowledge of the
following facts and if called upon could competently testify to such facts.

3. After Plaintiffs’ Offer of Judgment was served on defense counsel (February 5,
2009), I spent, at the very least, 307.5 hours working on this case, both in preparation for, and
attendance at, the trial of this matter.

4. Although the majority of my work is on a contingency fee basis, I do work on
hourly matters and, on those matters, 1 charge the sum of $750 per hour as and for services
rendered.

5. Based upon my reasonable hourly fee of $750 and the total of 307.5 hours that I
have personally devoted to this matter, $230,625.00 represents the fair market value for my
services.

FURTHER, YOUR AFFIANT SAYETH NAUGHT.

DAVID T. WALL, ESQ.

SUBSCRIBED and SWORN to before

Ashiey M. Ganier

A\ Notary Public, State of Newsds

of My Commission Fapires: April 7, 2004
Cesiificate N 10-1950-4

aboye-referenced County and State.
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Electronically Filed
05/26/2011 02:14:46 PM

RPLY
STEPHEN H. ROGERS, ESQ. . e s

Nevada Bar No. 5755 _ CLERK OF THE COURT
ROGERS, MASTRANGELO, CARVALHCG & MITCHELL

300 South Fourth Street, Suite 710

Las Vegas, Nevada 89101

Phone (702) 383-3400

Fax (702) 384-1460

Attorneys for Defendant Jenny Rish

DISTRICT COURT
CLARK COUNTY, NEVADA

CASENO.  A539455
DEPT.NO X

WILLIAM JAY SIMAO, individually and
CHERYL ANN SIMAQO, individually, and as
husband and wife,

Plaintiff,

JENNY RISH; JAMES RISH; LINDA RISH:
DOES I - V; and ROE CORPORATIONS I - V,
inclusive,

)

)

)

)

)

)

\ : )
)

)

i

Defendants. )
)

DEFENDANT’S REPLY TO OPPOSITION TO MOTION TO RETAX COSTS
COMES NOW Defendant JENNY RISH, by and through her attorney, STEPHEN H,
ROGERS, ESQ., and hereby submits this Reply in support of her Motion to Retax Plaintiffs’ costs.

1"
i
i
7
7
"
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This Motion is based upon the following Memorandum of Points and Authorities, the

pleadings and papers on file herein, and any argument the Court is willing to entertain at the time of
L]

the hearing.
. £ t‘! /!/
DATED this /& * day of May, 2011.

ROGERS, MASTRANGELOQO, CARVALHO &
MITCHELL

LT
STEPHEN H. ROGERS, ESQ.
Nevada Bar No. 5755
300 South Fourth Street, Suite 710
Las Vegas, Nevada 89101
Attorneys for Defendant Jenny Rish

-
T2 -
,‘l‘ﬂ,:—”‘ ’._"‘) {#&//L_.

-

' MEMORANDUM OF POINTS AND AUTHORITIES

I. Argument
1. Plaintiffs’ costs are excessive and should be reduced

Plaintiffs object to Defendant’s motion to retax the costs, stating that no justification exists
for a retaxing of the costs. As Defendant stated in the initial motion, Plaintiffs sought, and already
received, an award of costs in the amount of $99,555.49. Defendant was unable to file a motion to
object to the costs prior to the judgment being entered, as the costs were already included therein.
However, as to the specific statute justifying costs, Defendant cited to NRS 18.005, which does
proscribei those costs which are allowed.

P.';iaintiffs seek $59,028.16 in expert witness fees, despite the limitations of NRS 18.0085,
which limits recovery for costs for expert witnesses to $1500 per expert, for no more than 5 experts.
Plaintiffs characterize this statute as a “decades old statute”, as if the length of time a law has been
in effect allows one to ignore its language. Had the legislature wanted to update the statute to include
more than $1500 in expert witness fees, it could have done so.

Plaintiffs’ fees for these experts was excessive and should be disallowed. In addition, whife

the catchall provision allows reasonable expenses, there is no authority for Plaintiffs to obtain

Page 2 of 4
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mediatiox\m fees or excessive copying charges. Plaintiffs are the party who must establish its right ti
fees unde!r the statute, not the defense. And Plaintiffs has not met their burden. Defendant therefore
objects to the award of these costs.
| II. Conclusion
For the foregoing reasons, the Defendant asks that the Motion to Retax Costs be granted.
DATED this 7 2 * day of May, 2011,

ROGERS, MASTRANGELQO, CARVALHO &
MITCHELL

T
STEPHEN H.
Nevada Bar No. 5755

300 South Fourth Street, Suite 710
Las Vegas, Nevada 89101

Attorneys for Defendant Jenny Rish

Page 3 of 4
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(a), and EDCR 7.26(a), [ hercby certify that I am an employee of
ROGERS, MASTRANGELO, CARVALHO & MITCHELL,and onthe _ i~ / 7 day of May,2011,
a true and correct copy of the foregoing DEFENDANT’S REPLY TO OPPOSITION TO
MOTION TO RETAX COSTS was served via First Class, U.S. Mail, postage prepaid, addressed

as follows, upon the following counsel of record:

David T. Wall, Esq.

MAINOR EGLET

400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101
Telephone: (702) 450-5400
Facsimile: (702) 450-5451
Attorneys for Plaintiffs

A fi
/i i

14 ki
L [

004290

ﬁgﬁ e‘"'éf
0geTs, Nléstrangelo Carvalho & Mitchell

M:\Rogers\Rish adv. Simao\Pleadingsiraply fo opposition to motion to tetax costs.wpd
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Electronically Filed
05/26/2011 10:06:32 AM

MQUA
ROBERT T. EGLET, ESQ. Qi e i

2 | Nevada Bar No. 3402 CLERK OF THE COURT
: | DAVID T. WALL, ESQ,
3 || Nevada Bar No. 2805

S rgand

BRICE J. CRAFTON, ESQ.
Nevada Bar No. 10558

w5 | MAINOR EGLET
N7 | 400 South Fourth Street, Suite 600
E\B\Eﬁ Las Vegas, Nevada 89101
Q w Zf;.] Ph: (702) 450-5400
iz & | Fx:(702) 450-5451
e ql:g dwall@mainorlawyers.com
9 | MATTHEW E. AARON, ESQ.
10 Nevada Bar No. 4900
AARON & PATERNOSTER, LTD.
i1 | 2300 West Sahara Avenue, Ste.650
I.as Vegas, Nevada 89102
- 12§ Ph.: (702) 384-4111
W Fx.: (702) 384-8222
5 “ || Autorneys for Plaintiffs
w14
(4 - DISTRICT COURT
g 1 CLARK COUNTY, NEVADA
< 16

17 | WILLIAM JAY SIMAO, individually and | CASE NO.: A539455
CHERYL ANN SIMAO, individually, and | DEPT.NO.: X
18 || as husband and wife,

Plaintiffs,

2] " Date of Hearing: &/O///

JENNY RISH; JAMES RISH; LINDA C
RISH; DOES I through V: and ROE | Time of Hearing: &~ €0 @t
23 f CORPORATIONS [ through V, inclusive,

25 Defendants.

27 | PLAINTIFFS’ MOTION TO QUASH DEFENDANT’S SUBPOENA DUCES TECUM TO
" JANS-JORG ROSLER, M.D. AT NEVADA SPINE INSTITUTE
ON ORDER SHORTENING TIME

004292.
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AFFIDAVIT OF IN SUPPORT OF REQUEST FOR ORDER SHORTENING TIME

STATE OF NEVADA )
) s8:
COUNTY OF CLARK )

BRICE J. CRAFTON, ESQ. being first duly sworn, deposes and says:

1. Affiant is an associate with the law firm of MAINOR EGLET, LLP, attorneys of record
for Plaintiffs.

2. That Defendant served a Subpoena Duces Tecum to Jorg Rosler, M.D. at Nevada Spine
Institute en May 16, 2011, demanding fluoroscopy images taken at the time of Plaintff
William Simao’s discogram to be produced no later than May 26, 2011;

3. That trial for the instant case completed on March 31, 2011 after the Court dismissed
Defendant’s Answer as a sanction for repeatedly violating pretrial orders:

4, That the time to conduct discovery has passed;

5. That Plaintiffs already provided the fluoroscopy images to Defendant;

6. That because the Subpoena date is May 26, 2011 and is wholly improper and untimely,
this matter cannot be heard in normal course and it is respectfully requested that it be

heard on an QOrder Shortening Time, pursuant to Court order; and

7. This Motion is made for a preper purpose and is not made to delay or harass.
//
Further, 1 saye‘gh,r[a t.
S

/ // s N

BRJEEEEf?ggféth,ESQ.

SUBSCRI](?ED and SWORN to before
me t 'sg day ofMay, 2011.

NAALN

NOTARY PUBLIE
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COME NOW Plaintiffs, WILLIAM and CHERYL SIMAO, by and through their
attorneys, ROBERT T. EGLET, ESQ., DAVID T. WALL, ESQ. and BRICE J. CRAFTON,
ESQ. of the law firm of MAINOR EGLET, and hereby file this Motion to Quash Defendant’s
Subpoena Duces Tecum to Jans-Jorg Rosler,' M.D. at Nevada Spine Institute on Order
Shortening Time.

This Motion is made and based upon the pleadings and papers on file herein, the attached
Points and Authorities, and any argument made by counsel at the hearing of this matter.

DATED this :2}.(_ day of May, 2011.

MAINOR

By:

ORDER SHORTENING TIME
It appearing to the satisfaction of the Court, and good cause appearing therefore. IT IS

HEREBY ORDERED that PLAINTIFF’S MOTION TO QUASH DEFENDANTS’

SUBPOENA DUCES TECUM TO JANS-JORG ROSLER, M.D. AT NEVADA SPINE

INSTITUTE ON ORDER_SHORTENING TIME shall come on for hearing before this

Honorable Court on the day of EW/VW , 2011 at 2 ,¢0(Im., in Department X,

or as soon thereafter as counsel may be heard.

Dated this 52«-( day of May, 2011.

Cpin Yot

DISPRICT COURT JUDGE ;

vam y bmlttj

FTO‘N’ESQ

004294
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MEMORANDUM OF POINTS AND AUTHORITIES
IO

STATEMENT OF FACTS

On May 16, 2011, Defendant served a Subpoena Duces Tecum to Jorg Rosler, M.D. at
Nevada Spine Institute, demanding fluoroscopy images taken at the time of Plaintiff William
Simao’s discogram to be produced no later than May 26, 2011. See Subpoena Duces Tecum (o
Dr. Rosler, attached hereto as Exhibit “1.”

Approximately six (6) weeks prior to the service of the Subpoena, on March 31, 2011,
trial for the instant case completed after the Court dismissed Defendant’s Answer as a sanction
for repeatedly violating pretrial orders. As the Court may recall, during trial, Defense requested
that the subject fluoroscopy images be provided to them, and in fact, these images were provided
to the defense on April 15, 2011. See Receipt of Copy, filed April 18, 2011, attached hereto as
Exhibit “2.” Because this matter initially arose during trial, the court retains jurisdiction, thus
this Motion is brought before Your Honor.

I1.
LEGAL ARGUMENT

Among other requirements, every subpoena must state the title of the action, the name of
the court in which it is pending, and its civil case number. Nev. R. Civ. P. 45(a)(1). A valid
ground for objection to disclosing information is that the information sought is not reasonably
calculated to lead to the discovery of admissible evidence. Nev. R. Civ. P. 26(b)(1).

It is questionable whether Defendant’s Subpoena Duces Tecum is even effective.
considering the instant case has already been resolved. Including voir dire of potential jurors,
trial took place for nearly two weeks before Defendant’s Answer was stricken for repeated

violations of pretrial orders. Further, on April 15, 2011, Plaintiffs provided to Defendant a copy

4
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of the very images requested in the Subpoena at issue. See Exhibit #“2.” Mr, Simao is still
treating with Dr. Rosler, thus the original images must remain at his facility.

The instant case is post-trial and clearly, the discovery period has closed. Defendant’s
Subpoena to Dr. Rosler is untimely, unreasonable, irrelevant, and not reasonably calculated to
lead to admissible evidence because frial is over. Therefore, Plaintiffs request this Court to
quash Defendant’s Subpoena Duces Tecum to Dr. Rosler,

III.

CONCLUSION

Based on the foregoing reasons, Plaintiffs respectfully request this Court to grant
Plaintiffs” Motion to Quash Defendant’s Subpoena Duces Tecum to Jans-Jorg Rosler, M.D. at

Nevada Spine Institute.

DATED this Z;'( day of May, 2011.

F J. CRAFTON, ESQ.

004296
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SUBP
STEPHEN H. ROGERS, ESQ.
evada Bar No. 5755
IROGERS, MASTRANGELO, CARVALHO & MITCHELL
30¢ South Fourth Street, Suite 710
Las Vegas, Nevada 89101
Phone (702) 383-3400
Fax (702) 384-1460
Attorneys for Defendant Jenny Rish

DISTRICT COURT
CLARK COUNTY, NEVADA
WILLIAM JAY SIMAO, individually and

CHERYL ANN SIMAQ, individually, and as
husband and wife,

) CASE NO.
% DEPT. NO
I Plaintiff, 3
: ;
)
)
)
)
)
}
}

JENNY RISH; JAMES RISH; LINDA RISH;
DOES 1 - V; and ROE CORPORATIONSI -V,
mclusive,

Defendants,

SUBPOENA - CIVIL
0O REGULAR B DUCES TECUM

THE STATE OF NEVADA SENDS GREETINGS TO:

Jans-Jorg Roster, M.D.
Nevada Spine Institute
7140 Smoke Ranch Road
Las Vegas, Nevada 89128
Telephone: 702-320-8111

YOU ARE HEREBY COMMANDED that all singular, business and excuses set aside,
'you appear and attend on May 26, 2011, at 11:00 a.m. The address where you are required to
flappear is Rogers, Mastrangelo, Carvalho & Mitchell, 300 South Fourth Street, 710 Bank of

America Plaza, Las Vegas, Nevada 89101, Your attendance is required to give testimony and/or (o

004298
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produce and permit ingpection and copying of designated books, documents or langible things in
your possession, custody or control. You are required to bring with you at the time of your

appearance any items set forth below. If you fail to attend, you may be deemed guilty of contempt

of Court and lable to pay all losses and damages caused by your failure to appear.

ITEMS TO BE PRODUCED

1. The flouroscopy images taken at the time of the discogram, which you
published to the jury during the Trial of the above named case pertaining to
WILLIAM JAY SIMAO DOB 05-08-1963.

IN LIEU OF APPEARANCE, you are permitted te provide a copy of the above- referenced
ldocumentation together with a signed and notarized Affidavit or Ceriificate of Custodian of Records,

on ot before Thursday, the 26th day of May, 2011 at the hour of 10:00 a.m., to Rogers,

Mastrangelo, Carvalho & Mitchell, 300 South Fourth Street, 710 Bank of America Plaza, Las Vegas,
Nevada §9101.

Please see Exhibit “A* attached hereto for information regarding the rights of the person
&Hsubjec‘t to this Subpoena.

DATED this _l_:?_ﬂc—l;iy of May, 2011,

ROGERS, Mm

CARVALHO &

Stephen H. Rogers, Esq.

Nevada Bar No. 5755

300 South Fourth Street, Suite 710
Las Vegas, Nevada 89101
Telephone: (702) 383-3400
Facsimile: 702-384-1460
Attorneys for Defendant Jenny Rish

EXHIBIT “A"

Page 2 of 5
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EXHIBIT “A*
V. ES O ROCEDY

Rule 45
(c) Protection of Persons Subject to Subpoena.

¢} A party or an attorney responsible for the issuance and service of a subpoena shall take
reasonable steps to avoid imposing undue burden or expense on & person subject to that subpoena. The
court on behalf of which the subpoena was issved shall enfarce this duty and impose upon the party or
attorney in breach of this duty an appropriate sanction, which may inciude, but is not limited 10, lost
arnings and a reasonable attorney’s fee.

(2) (A A person commanded to produce and permit inspection and copying of designated
books, papers, documents or tangible things, or inspection of premises need not appear in person at the
place of production or inspection unless commanded to appear for deposition, hearing or trial,

(B) Subject to paragraph (d)(2) of this rule, a person commanded t¢ produce and
permit inspection and copying may, within 14 days after service of the subpoena or before the time
specified for compliance if such time is less than 14 days afler service, serve upon the party or attorney
designated in the subpoena written objection to inspection or capying of any or all of the designated
materials or of the premises. If objection is made, the party serving the subpoena shall not be entitled 10
inspect and copy the materials or inspect the premises except pursuant to an arder of the court by which the
subpoena was issned. 1f objection has been made, the party serving the subpoena may, upon notice to the
person cornmanded to produce, move at any time for an order to compel the production, Such an order to
compel production shall protect any person who is not a party or an officer of a party from significant
expense resulting from the inspection and copying commanded.

[— Y- T - - T N« SV I S

(-

13 3 {A) On timely motion, the court by which a subpoena was issued shell quash or modify
14 fithe subpoena if it
(i) fails to allow reasonable time for compliance;

15 (i1} requires a person who i3 not e party or an officer of a party to travel to a
place more than 100 miles from the place where that persen resides, is employed or regularly

16 transacts business in person, except that such a person may in order to attend trial be commanded
to travel from any such place within the state in which the trial is held, or

17 (iii)  requires disclosure of privileged or other protected matter and no
exception or waiver applies, or

18 {iv) subjects & person to undue burden.

{B) If a subpoena

19 ) requires disclosure of & trade secret or other confidential research,
development, or commercial information, or

20 (ii) requires disclosure of an unretained expert’s opinion or information not
describing specific events or occurrences in dispute and resulting from the expert’s study made not

21 at the request of any party,

the court may, to protect a person subject to or atfected by the subpoena, quash or modify the subpoena or,
22 [lif the party in whose behalf the subpoena is issued shows a substantial need for the testimony or material
that cannot be otherwise met without undue hardship and assures that the person to whom the subpoena is
23 |laddressed will be reasonably compensated, the court may order appearance or produciion only upon
specified conditions.

{d) Duties in Responding to Subpoena.
25 n A person responding to a subpoena to produce documents shall produce them as they are
kept in the usual course of business or shall organize and label them to correspond with the categories in
26 {the demand.
2) When information subject 1o a subpoena is withheld on a claim that it is privileged or
27 |lsubject to protection as trial preparation materials, the claim shall be made expressly and shall be supported
by a description of the nature of the documents, communications, or things not produced that is sutficient
28 llto enable the demanding party to contest the claim,

Page 3 of §
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AFFIDAYIT OF SERVICE
State of Nevada )

)ss:
County of Clark )

, being duly swom says: That at all time herein affiant

was over |8 years of age, not a party to nor interested in the proceeding in which this affidavit is

made. That affiant received the Subpoena on the day of , 2011, and

served the same on the day of

, 2011 by delivering a copy to the
witness at:

I declare under penalty of perjury under the law of the State of Nevada that the foregoing is
fitrue and correct.

EXECUTED this day of L2011,

Signature of person making service

Page 4 of 5
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C OF SERVICE
Pursuant to NRCP 5(a), and EDCR 7.26(a), I hereby certify that I am an employee of Rogers,
Mastrangelo, Carvalho & Mitchell, and on the __/{__ 'é&ay of May, 2011, a true and correcl copy of the
foregoing SUBPOENA DUCES TECUM was served via First Class, U.S. Mail, postage prepaid

’

laddressed as follows, upon the following counse) of record:

David T. Wall, Esq.

IMAINOR EGLET

400 South Fourth Strect, Suite 600
Las Vegas, Nevada 89101
Telephone: (702) 450-5400
Facsimile: (702) 4505451
Attorneys for Plaintiffs

Employee of
Rogers, Mastrangelo, Carvalhe & Mitchell

Page 50f 5
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ROBERT T. EGLET, ESQ.
Nevada Bar No, 3402

DAVID T. WALL, ESQ.
Nevada Bar No., 2805
ROBERT M. ADAMS, ESQ.
Nevade Bar No. 6551
MAINOR EGLET

400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101

Ph: (702) 450-5400

Fx: (702) 450-5451
dwall@mainorlawyers.com

MATTHEW E. AARON, ESQ.
Nevada Bar No. 4900

AARON & PATERNOSTER, LTD.
2300 West Sghara Avenue, Ste.650
Las Vegas, Nevada 89102

Ph.: (702) 384-4111

Fx.: (702) 384-8222

Atiorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAO, individually and | CASENO.: AS5139455
CHERYL ANN SIMAOQO, individually, and { DEPT.NO.: X
as husband and wife,

Plaimtifts,
Y.
JENNY RISH; JAMES RISH; LINDA

RISH, DOES 1! through V; and ROE
CORPORATIONS I through V, inclusive,

Defendants.

EIPT OF COPY

Electronlcaliy Filed
04/18/2011 10:38:51 AM

W_#M

CLERK OF THE COURT
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RECEIPT OF A COPY OF the flucroscopy image, which was addressed by Dr.

Rosler during the trial of this matier and crdered by the Court to be produced as an exhibit,

is hereby acknowledged:

Date: LI/I' 5!_] | Timed: 2__3“
, CARVALHO & MITCHELL, LTD.
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JEFFREY C. WANG, M.D. -~ 2/15/2011
13 {(Pages 46 to 49)

Fage 46 Page dR K
1 with arthritis. Butl thought (hat that was Just the way 1 A No
2 the facets were oriented. 2 @ Do you believe that the injections -- let's go
3 Q 8o vouwould disagree with the opression as it 3 al} the way Tram 2006 up 't the fime of the surgery,
] relafes to C3-4 from the Steinberg Diagnosiic report; is a bt not incinding the surgery —~ Uie infections ehat
5 that right? & were — that he underwent were reasonable aid necessary?
) A T don'tthlok you can make x blanket statament 6 Satting aside for now the issue of cansation.
7 Hke ihat, They're saving thiat there’s face( 7 A Well, I tlrink ey were reasonable in the sense
g hyperfvophy. I think there's 8 facet dilference. And & thiat ! believe the doctors ordered them iy order Lo ry
B that's, I thinl, o matier of opinion. 9 and alieviaia his pain o iry Lo help him and try in
10 Q Buryou didn’t note itat all in your report; is 10 identify the pain generaior. As far as vecesgary, I
li that righi? 11 guess 1'd have fo ask yon 1o define what yon nzean by
1.2 A That's corredt. 12 necessary.
13z Q The Septepaber 2007 MRI, our Jast report, Exhibit 13 ¢ well, seiting aside the issue of causation, do
14 7, on the 19th page, you write, Decreased signal at C2-3, 14 yon befieve any of the injections thai he received were
15 small central bulge at C4-5, amd no neural compressian; 1 wnnscessary?
18 do you see that? 16 A Woeli, ps T stated, T think that they were ~-
17 A Yes. 17 thare was a reasanable tivsught given to why they gave him
18 G Didyouthiok that ihe Septomber 2007 MR was 1 the injections but -- aud I beliove the doetors felt JHse
19 the same as the March 2006 MRI? 19 they ware trying to help him. Looking back at the
AL A Yes 20 multitnde of fnjections, mawy of them didn®t really heip
21 Q Did it show degenerative changes in vr. Sinao’s 21 it or have aay long lasting effect. So T'm not snre
22 cervical spine? I don't mean frout one MRI to the next, I 22 that they were all secessary, bul [ think thai they were
23 mean averail 23 reasonable,
24 ME. ROGERS: Qbject, it may be vague. 24 Q  Did ¥ou review the medical bills fn this case?
25 Go ahend, Doctor, - 25 A [ 'rocall seeing them, .
Page 47 Page 49 §
1 THE WITNESS: Well, I -- 1 isted in the 1 ¢ But do you infend to oler testimony at il us ‘
2 September 24, 2007, Decreased signal af C2-3, which | b4 to whether the cliarges for his (reattnend were reasonable
3 notad on the prier report. And as 1 stated, that is mote 3 end customnaty in Las Vegas?
4 ol an arthuitic or degenerative change. 4 A No,
8 BY MR, WalLL: 5 Q Altright. The discogrant In Augnst of 2003,
[ Q Wasthe filin essentially the same asthe ) . iP’s nol referenced in your rst report of Februsry of
7 NMarch 2006 MRI? 7 2009, is It becmise you didn t have {he records
8 A T belleve so. =] surrounding that ai the {bue of your independent medical
2 Q There was unothey in Apvil of 2008; what is mild G examinaton?
i signalloss at C2-3 on sagittal cots mean? 10 A I'm-301y, coulid you plense cepent that.
il A Tthink for all infents and purposes if means 13 Q@  The discogrmn In August of 2008, if's not
12 the same as decredsed signal at C2-3. 1 was justa 1z referenced 1 your ¥ebruary 2008 report, which ls
13 Iitile bit more specific that I saw If primarily on the 13 Exhibit. 5, Is thal because you didu't have those recovds
ig sagittal cut, which Is difforent fromu the axiai cuf. 14 at thnd time?
i5 Q Didyou find that the April 2008 MRY was 15 A Yeuh, looking aliuy fryd report, it lovks ke
ig signifteantly differsirt or different ta any vay from ihe 1% Ehe records went up ‘i Moy 10t 2008.
17 Septembe} 2007 MRI? 17 Q@ You referenced i in Exhibit 8, which Is your
18 A | belicve it was essentlally the same i8 Addenduin Number 1 aid the discogyaphy to have revealed -
18 Q  Youhave veviewed the miedical records and so 18 A T'm sorey, we aldn't hear thot
2n you're awarc that Mr. Shnao has had a mulfitude of a0 @ You reference the discagraplyy In Exhiblt 6,
Z1 injections for either diagnostic or therapeutic purposes i wiltich 1s your Addendum Numbey 1 frean October of 2009,
2 from 2006 to 2010; ix that correct? 22 wital do you underséand the discopgraphy to have revealed?
23 A Yes 23 A Well, from the rccords dated 8/8/08 Ivom
25 3 Do you believe that at any time the paia 24 Dr. Roster, it says Hiat there was posiilve provocation
2% generator in Mr. Simaxo's gecl has heep isolated? 25 discography C3-4, C4-5 wilh negalive C5-6 discography,

v
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JEFFREY C. WANG, M.D. - 2/15/2011
14 (Pages 30 to 53)

Y0100

Page 50 Page 52§
i {3 What does that mean, positive provocation 1 Q Do you bave aoy reason {o believe that the k
2 illscography (3-47 p: procedure was done incarvectly? i
3 A It means that when he injectod the material and 3 A Il doesn't slale that i was done Incorrcetly. 3]
1 fried to proveke pain, that it caused pain at C3-4 and 2 Q Do you have sny reason {o belleve that it was
5 C4-5 but not at C5-6. & dote incorrectly?
6 Q What would cause that pain? 6 A No. 4
i A Well, you're injecting confrast with a needle 7 Q Do you liave any reason o belteve that this
g into the disc, and when you pressurize It, it can ciuse ' B would constilute a false posidive? : i
9 pain in the disc. 2 A Well, I guess — T guess in reviewing Dr. Mark 1
19 Q  Which would be an fndication of whut {o & spine 10 ¥Winkler’s report, I believe he had some issues on whether :
1z surgeon? 11 or uok the discogram was adininistered appropriately. K
1z A Well, it would mean that the dscography was 12 Q T'm asking you. - k
13 positive ot those iwo levels and negative af the ofher 13 A Yeah, nud I've alyeady stzted my opinion on 0
i4 Tevel. 14 that. i
1% 0 What dees mxorpholopically abuorinal dlsc mean? 15 Q  And what did vou understand Dr. Winlder's
16 A 1 believe it would be the tifectionist, which 16 crificisu to be? F
17 vras Dr. Resier, wlen he injected the confract he fell 17 A 1 believe that ho felt that the injoction was r
ig like there was some abnormality In the disc when he 18 given in the anunlus astd not in the nucleus, which s the -
19 Inf ected the contrast. L9 wrong andlmnic region te give the injection. E
20 {0 Whai type of abnoymality? ¢a G And what was his basiy for- that beliel? b:
21 A T don't believe that if says 21 A Thelleve il was upon him examining the CT scan i
23 Q Whattype of ahnormality would resnlf in 4 22 and the records that he had avatiable to him regarding '_;
23 descriptien of a raprpliologically almormal dise? 23 the injsction. R
24 A Well, agafn, I'tn not Dr. Rosler, I'n not sure 24 Q  Youhave the same records and CT sean; Is that §
25 how lie uses those terms, 25 oright? ‘ :
Page 51 Page 53 E
I 0 '‘Was there a radiology report that was prepared 1 A Yo ,
2 in conjumction with e discography? P £ Do you agree witk Dy, Winkler's crittcism? i
3 A I believe they did a CT scan following the 3 A Icertainly don't dispute it. [belleve he'sa "1
§ discograni. 4 neuroradiclogist. 1 typically do srof ovder a CT scan .
5 Q  And what was the vesuli of the CT scan? That 5 following a discography. u
3 wa § the same day, right? 6 Q I'm asking for your independent review, What is :
7 A Ves. 1 have bere Inmy records that at C3-4 T the resilt of your independend review of the records and
& tliere was & grade 4 annular fissure and at C4-5 continst 8 the CT scan?
8 was noted in the ventral subarachnoid space prohably 3 A When ! looked at the post discogram CT scan, 4
10 secondary to grade 5 fissure. ig again, | don'l do these injections, so I'm not here to 4
11 ) What's the difference hetween & grade 4 and 2 i1 eriticize the methodology. I do see where fhe injection 1
iz grade 5 fissure? 12 wans given in the anuulus; butl again, T don't rely on the i
13 A Llhelieve grade S is a more extensive tear, 13 CT seans In my practice when I do discography or when I :-g
i {) Would those tears constitute morphologleally 14 order discography. s
15 abhnorma) discs? i5 Q  So do you discount the results of the discugram ';
1€ A Again, it depends on how they use the 16 as it ralates to Mr. Simao? .
17 toradnology, but I suspect thut's what they were 17 A Ibelieve there’s a Jot of reasous to question -
18 discussing. 18 whether or nol Usese discograms are rollable. E
19 Q After your review of the records (irom 19 Q  Are anmular fissures, such as those noted in the 1
20 August 8th, 2008 as well as the CT scan, do You agree 20 report of the CT scan, commonly associated with arthyitic [
21 with the description of the vesulis? 21 changes? ¥
22 A I'manet sure I can anmwer that question. T - 22 A They're typically associaled with arthritic I
23 mean, these are the results of a persen admivistering a 23 chianges. S
21 test. 1" not sure I can agree or disagree with is. 1 29 Q  InTacl, you note thal in your repori that is '
25 wasn't present af the time, 25 Addemndum 1, which is Exhibit ¢, it says, The
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Fage 54 Page 5o i
i pesi-discogram CT demonstrates mnudar fissuves, which 1 3 Arefhey ahvays symptoinatic? y
2 are commonly associated with arthritic changes. Do youn Z A Mo _f
3 see that? 3 Q  Cantrawma ¢3use a previously asympromsltic 3
4 A T'm sorry, couid you tell are whai —- is it on 4 degenerative cervical change to beconte sympromatic?
5 the lasi page. : 5 MR. RIOGERS: Same objection as before. i
s Q Yaalh, about the middle of the second paragraph. & Go ahead, Doclor.
7 A That's correct, T seeit, 7 THE WITNESS: Yeah, | don't -- I'm not sure.
@ Q  Whers in this report dé you siate any e What is clesr is that patients who have pre-existing -3
) disagreement or discrepancy with (he discogram? g degeneritive ohangas ¢an gel into an accident and have §
it A I'm potsure T undeystand the question. 10 panl. | belizve that many people whe cannot identify a i
11 Q Yau reviewed the filns, you reviewed the reports 11 pain gerleritor will attibute it to the pre-existing %
12 surronnding that discography procedure in Angus of 2008, 12 degenerative changes. {'m ot 50 sute that those o
13 and where in any of your reports is there any criticism 3 previously asymptomatic changes can become definitively b
14 of lhe procedure or the resulis? id symplomatic, Although, 1 do agres that patients can %
13 A Tdon'tsee where 'm specifically critielzing i% experience pain following a ewnalic incident. i
15 the discograpity. 1 wm {aking the calire picture inle i Q Painasa result of those degenersiive changes
17 acconnt when | ialk abest the clarification of the pain 7 or somelthing else? E
13 generntor, znd the fact that the discography really 18 A 1 don't think ihat sclance bas conclusively heen
15 confradicis the MR which is relalively normal, aud the 19 able to relate that to the degenerativa changes ki
0 discography showed discogenic changes at mulfiple 20 Q The surgesy of March of 2002 in your Addendum 2
Z1 cervical fevels. And [ did not believe that it clearly 21 Number 1, you describe it as, ™an option® buf 'not ’E
22 identified the pain gencrator. 22 necessary.” Do yor recalf thai? p
23 Q Are annular fissures such as Yose ssen or 23 A Canyou tell mewhat-- iy it on the nextte the ;
24 reporied in August of 2008 ever the result of Lraumy, can 24 Iast page or the last page? i
25 they be the result of iranma? 25 Q It's on the Inst pa g6 ;
Page 55 Fags 57 F
1 A IVs certainly possilie. 1 A Iseeii, that's correct,
L2 Q Evenif they are pre-existing arthiritic changes, 2 Q What did you mean by, nol necessary? b
3 if they 're previousty asymytonmatic can they become 3 A Well, T did not believe that this patient at _
4 symplomatic or aggravated Iy tramma? 4 thet tinte that the paiy generstor was identified nor that b
5 MR. ROGERS: Obiestion, foundation. 5 this was a reliable surgory thei would give reliable i
€ o ahead, Doctor, 6 results with reliet of his pain. And thot T would ot
i THE WITNESS: Yeah, [ guess I'd have to ask you 7 linve recammended the surgery, Aud ihat's why [ did not £
8 to define the question a litfle bit. Are you asking if g feel that it was necessary. K
9 the fisyures exe they pre-extisting, can they ba fiurther 3 Q Do you believe surgery was indlcaled by all the {
10 tom by traurna, and that's what you mean by aggravating? 10 dingnostic procedures that had been ised? g
i1 Or are you asking whether or not the patient is 1i A Inmy ophulon, I dontt believe the surgery veas g
12 expetiencing pain from these Gssures? 1z indicated becanse of what 1 fust stated, ;
13 BY ME. WALL: 13 Q  De you believe that it was -~ that Dr. McNnlly
14 Q Yairenough, Let me break it dow. 14 acled below hie standard of care [n performing the i
15 On the MRIs you testified that you saw 1% surgery? ;
le degenerative changes in Mr. Simao's spine; is ot right? 16 A No, I do not helieve he was beiow the standard b
i7 A Yes i7 of care. k=
ie Q Ivit your bellef that those predated the 18 Q Batbe performed a surgery that was ot i
19 wochdent of April of 20057 i9 necessary, is that your testimany? 3
20 A Yes. 20 A Inmy opinion, I would nol heve recommended the £
21 Q Do youhave any record or information suggesting 2. surgety nor would I have performed the surgery nor do I {
22 tint they were — sirlke that, 22 tench my residents and fullows ai the UCLA Spine Center ¥
23 Can those-- are those age-related degenerative 23 1o perforne this trpe of surgery for (his indication. '
24 changes uncommon in someone Mr. Sitmao’s age? 24 Q Do yonrecalf that Dy, Grover described f’=
2% A No, they're cominon, 2% Mr. Simiao a3 a reasonable candidate for a fusion s of i"
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i Septemwber of 20087 1 A You can get agjacent segment broakdown,
z A I'd be happy to confirm that with the records or z Q Do vou wgree or disagree with ihal assessment
3 ¥ guess I could 1aks your word for ir. El number six on that 16th page?
4 Q On the 6tli page of your Octoler 151, 2009 q A Well, 1 disagree with purts of it. Number one,
[ Adtdendum Numiber L, at the top, it start on the hottomn of 5 this patienl, if he shonld develop adjacent segment
@ tite 5th page, Grover found thut M. Simac was a 6 breakdewn, you would typically see it on X-rays or an MRI
7 reasonable candidate for interbody fuslon, 1 scan, Number two, it's very early after his surgery,
g reconstracton, decompression at C-4 and 0457 B which was done probably just a year befare, ta develop A
9 A Ves I seeit. 9 adjacen( segmant brealkdown, The current liternture shows §
10 ) Do yon disagree with that conchusion? 16 that it develops abond three percent per your and it's
A Asl stated, T would not have recommended this 1i addilive, And that's aciually pretiy low for this type
1z surgery nor would I have performed thils surgery. 12 of patient. Twouldn't expect it Lo come o1 50 woon. So k:
i3 Q Why wastt an option? i3 whereus adjacent segmieni breakdown can oceur, it's been B
14 A Well, some people eperate on discograplyy. 14 well docwmented in literntore, I'm not sure thnt i this Q‘
i5 Q Toyou believe that the decision o ];erfornl a 1% whole clinical scenario that 1 can attribuote this pain o ;
16 surgery was solely Lused on distograyhy? 16 adjacent scgment breakdows,
7 A I thinkthal wasa very hmportant factor in 17 Q Buf you would agree that his curreut pain is not
leading to the reasoning behind this surgery. 1 a vasill of the surgery, is that right or wroug? _
16 Q  Andyou feel it the discography resulted iz 2 12 A TI'm nolsore whal you meaa by that question. a
20 false positive? 26 Ave vou saying that is it bis post-swrgical pain result '
21 A No, I did not state that. 21 fram the pais frowm the procedure?
2z 0 Do youbelieve that the yesull of the 22 . 3 Let e rephrase. Ou ihe last page of your final
23 discography was erronecus? 23 raport you state that, If the patient is currently stll
24 A T believe that the resnlt of fhls discography Is 24 sxperienciug paip, T would not think that this surgery,
25 the result. Hovw you choose to use those results in 2% after successfully heallng, would cause siguificant pain.
Page 58 vage 61
1 treating yeur patlent is a separate Issue. 1 What did you uream by that?
2 ©Q  What do you undesstand the result of the surgery 2 A Oh, T see li. What1inean by that is, Is when
3 te have heen? 3 this suxgery is ilone for the propser indications, for the
4 A Well, il appesrs he had tie surpery fround i proper pain gencrator, this surgery s highly successial.
5 Marech of 2008, and unfortunately when [ review the % The Iferatore (quates a very high success rate. This is
[ records subsequent to thak, I soe that he stild has pain. ] probably one of the most successfnl surgevies that we do
7 Q Su do you form a conclusion or opinian as to the 1 25 spine surgeons today. Aund flat's docwnenter
8 result of (he surgery, wheiher the sirgery bad any 8 throughout the medical litexature. So what I was trying
a success? 9 to say is that I would not lunk that this surgery, after
16 A Well, there's maxy ways to menaure siccess, bil 10 successtally healing, would cause pain in aud of ifself.
11 I tlrink i this situaiion, the gon) of (he surgery was ia It probabiy relates more to the fact that the surgery
iz probably trying Lo sllevinte s neck pain. And 12 probably wasn't necessary. Because he's still having
13 unfortunately it appears that e continnes {o have neck 13 painn And you wounld think that thiy highly successful :
ié pain and continues "l tie last records that I reviewad i1 surgery, when done for the approepriate reasons, typicaily |
i to coprilnwe fo experience neek pain, 15 alleviates patient's pain.
16 @ You seention in Exhiblf 7, which is Addeudum 16 QQ To what do you atiribute his enrrens pain?
17 Number 2, on the 15th page of 21, which ia a wote from 17 A It's a litfle undear in this situation, Lecause
1a March 23, 2010, from Nevada Grihapedic and Spine Center, § 18 any of the infections have failed 1o give him complete
19 that Dr. McMulty, in his assessinent, noted Lthat M. 12 relief or sven coroplete long lasting reliel. Some of the
a0 Simaa's current pain may possibly be mediated pain below Z0 injections are a bit contradictory. And even Dr. McNulty
21 the fusien; tfo you see that? 2% folt 11 some of kls notes, T belleve either prior or
2z A Yes Rz iminediately post-surgery, hut I believe it was prior to
23 Q Isit comnan with, say, a two-level fusion to 23 1he surrgery, that soine of the fnjections just vwere not
24 encomnter problems at the leved eliher innnediately above Zi congisterit. And I belfeve prior to the suvgery
25 ov immediately below the area of the fusion? 5 Dr. McNuity really tried to order nove tests because I
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Page 62 Page 64

1 think hie wis maybe Urying te veally defipe the pain i whiplash injury to his corvieal spine ind exacerbated his ;
2 generator becanse this is not a clear eut case. z leng history of headaches.
3 Q Sa to what do you aftribute his current pain? 2 Well, let me back up. Miake sure thal -- lel me
4 A I'm notsure that the pain goneraier hus been 4 Just go in vrder,
= isolated. ’ 5 Your origiaal report suys o ihe second to last é
3 Q@ T the surgery wus not necessary or 3 page, He may have sustained a sofi tissue whiplash injioy 5
1 conlraindicated, wihat stops would you have taken at that 7 to his cervical spine and exacerbated bis long history of i
8 poini, March of 2009, §f not surgery? ] headaches.
9 A Well, that's not the way I appiroach these lypes 9 Do you see that?

in of things, [would have recommended sargory hud 10 A Yes.

11 thought that we had isolated the pain gencrvator, whether 1i Q Yes?

12 1 thought that this patient would have golten better. iz A Yes, 1see that

i3 Atid 50, at that time, [ did not think he was a surgical 13 Q  On the 1ast page of Exhibii 6, Addendwin Nwmber

14 cantidate and I wounld noi have recommended the surgery. 14 1, you state, In sumnuary, il is stif! my opinioi that

15 Q  VWhat woudd you have reconywmended? 15 Mr, Simao may bave suslained a soft tissue whiplash-fype

16 A Notto have the surgery. 14 injury as a result of the motor vehicle accident.

17 Q  Other than sargery, whal would you hiave i Do you see thai?

18 recopunended? If you criticize Dr. McNuilty for 18 A Yes

19 pertorming - making fhe decision to performn the surgery, 19 Q  And on Exhibit 7, on the last prge, In summamy,

20 whnt shoukd he have dose instead? 20 it is stilt muy opinfon that Mr. Siimao way heve sustained

21 4 Well, firsi of all, there's a couple things. 21 a soft tissue whiplagh-type linjury as a result of ihe

22 1"t noi sure I'm criticlzing Dr. McNulty. Whot ] am 22 meolor vehicle accident it April 2005,

2 saying is that I would not have done the surgery, that's 23 Do you see that?

24 nat what I teach here at UCLA. Number two, not having 29 A ldo.

25 ather options is still not an Indication for surgery. 2% QDo you beljeve, as reflected jn all three

Page 43 Page 65 :_

i And number three, my recommendation wouid have een not 1 reporis, that My, Simao contluned to experience pain in :
2 to have surgery and coniinue with conservative care, 2 his neck from the end of 2005 at leust, forward ta the
3 Q 5o jusl— when you suy conservalive care, what 2 present; is that corvect]
4 wouid you have recommenrded? Whal wouid you have tiughl 1 A Yes, based on the records.
s youl restdenis o do? 5 Q I'm sorry?
] A Twould have told him to stop smoking; [ wosld 6 A Besed on the medieal records, yes.
7 have lold iilin lo get Into & good renab progrant 1 would 7 Q  Aud your evaluation of him in 20097
8 have gent liinx to pain manzgement {o try and adfust hls [ A Yes
9 meds and iy and ged, htm off pny meedications and get him 9 Q And that's bevoid migraine headaches; is that

10 {uto oz exerclse program. ' it correct?

1k Q Do yno betleve that those things were done il A Yes.

iz before the surgery? iz Q  Now, in all three reports you relate the fnitinl

13 A Ibelleve he had niternpled al rying many of 13 treatnmant from (he date of the motor veliele necldent

14 those modslitdes. ] unii} May 26th, 2005 {v the motor vekicle - te Lhe motor

15 Q  And had they praoved successful? w5 vehicie zccidens; Is that right?

16 A By his xeports, no. He's siill reporting tint i A Yes

17 he's experkencing puin. i Q  And inall three reports you state that

16 Q Al three of your 12poris conclude that 18 treatment for sympioms of neck pain after May 26, 2005, 1

18 M. Simao may have suslained n soft lssue whiplash-type i3 appertion ne more than 25 percent to the motor vehicle

Z0 infury 28 a resull, of the motor vehicle aceldent in 20 accident. 1s Hial what you wrote n all three of your

a1 April 2005; 1s that correct? 21 reporis?

22 A T belteve ny reports refer fo 1 feli ltke he may 22 A [ bslievesn.

3 hawe at most sostained a soft tissue injury. 23 Q  How did you arrive at 25 percenl when you

4 @ Each of your reports hay the sendence ihal ') 29 prepared those three 1-eports?

Z fuots as follows: He may have sustained @ soll tissne 25 A Well, at the time thal Iias prepariog the
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Page 66

Page 69K

iy
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1 reports, [ had no evidence that this paient sustained i nliributed 25 pervoul of lis neck pain after Moy of 2003 . ;
2 apy structoral injury based on the imaging studies. I 2 to the accident, what would the other 75 percent be i
3 also toolk futo accounl thal the pafiestt had a notor 3 attributed to? ;
4 vebicle aecident and immedixtely compl':\iued of neck pain, 4 A Well, as [ stated before, 1 can't find any
5 but after one ar two visits e did na longer complain of 5 svidence of any struclural infwry on this patient ina)l E
3 any neck pain, despite seejng his medical providers. So ] the imaging studies, The only thing 1 attyibuied the i
7 v appeared that Iils neck pali was no longer anissue nt ? 25 percent to was his -- based on s ratiability and his ¥
8 that time. [¢ appeared that (here was a preliy tong gap 8 reparts of his subjective camplaints.
8 in care where there was no reporis of neck pain until 9 Q The question is what wonld the other 7 percent H
10 maybe, I beiteve it was October of that same year, 10 he? §
11 That's just not typical for auy type of najor spinat 11 A Well, I'm nol sure that it hry anything to do 4
iz injury. The Uming is not consistent with that, When 12 with (he accident. ¥
13 you have & irue injory from the tme of the accldend s 13 Q Botwould it be & facet injury? Would it be
14 isjoved, it's damaged, you typicaily see stractural 14 degenerative changes? What would yeu attribute the other 3
15 damage and it hypically — the symploms cowme ont and they 15 7% percent of his neck pain to? 5
16 progvess from that time. The fact that his sympioms seem 16 A I'm noi sure that his pain generalor bay been f
17 to disappeur quite soon afier the motor veidcle accidend, il idepiifled. I ceriainly don't think there's any evidence
18 about less than a wonlh aflerwards, and then they 18 of any strmctural injury such as a facet injury.
15 suddenly reappeared, Is jusé-- I fust can't attribite 19 Q  Well, would the other 75 percent jusl be E:
20 nuy major structural Injury. At the fime I was preparing 20 degeneralive pge-related chunges in the cervical spino?
21 my reporis, I wanled to give him the benefit of the doubt 21 A D'mouot-- I'm not really sure. b
22 and say, okay, [ can't identify any injury, the iming ks 22 {  Aveyou aware of any evidence thai - any E
23 completely Inconsistenl with any Injory occurring firom 23 complaints of neck pain prlos to the date of the
24 the motor vehicle accident (o the pain beginning arownd 24 acclident? ;
25 Qctober aof 2005, but T'm going to give Uiis patient the 25 A Idon'l believe 1've secwy any medical records i
Page 67 Page 69§
1 benefit of the doubt, And if he says that he's 1 prior to the nccident. £
2 experiencing pain, that's something I camnot be a hundred 2 )  Ave you aware of any medical recorils after the E
3 percent reliable about. {'m going to give hint the 3 accident referencing any neck oy left shoulder paio prior [
4 benefit of the doubt, And that was my thinking at the 1 1o the accident? ;
5 time I was preparing (hose ires reports, 5 A The only thing I have is that ho did tell me he kil
g Q  Would your conclusion hind been different if you & had a moterey cle accident about one year prior fo the "
7 understood thet Mr. Simaoe reporied neck pain between Msy T motor vehicle accident und that he bad & history of
2 and October of 20057 g headachos for ten years. &
[ A If be had regorted pain daring that peried of 9 Q S, did you see in any post-accident medica] j
140 time, thal would be more consistent with u true mjury ie records any reference fo neck or left shoulder patn prior {
11 from the motor vehicle accident. 11 to the scclident? B
12 ©  Aad if he had suffeved neck pain from May to iz A Ne. %
13 Qclober of 2005, in addition to what's in ihe medical il Q Your conclhusion -- well, your concluston is that 3
1d recovds from 2005 forveard, would that change your opinion § 14 he suffered a whiplash injuvy for which freatment was
35 in this cuse? 1% appropriate after the accident for about five weeks; 15
16 A Would it — are you asking would il change my i6 thai about right?
1 opiniom put Torth on wy fkrst (hree reports? 7 A Yes :
18 Q Yes 18 € And wherr he suffered the aceldent le reported
19 A 1 think it swould. 15 neck pain and left upper extremdiy pain; Is that right? 3
2c G And how s0? Would it change ¢he percenlage that 20 A I believe the day of the accident he had.a E
21 yau have aitribuied to — of his neck pain that you 2% neck — neck paln, headacke and Jeft elbow pain. f:
27 ativibule Lo the atcident? 22 Q Allelght. Let's jast go with the neck pain
23 A Atthe time that T preparred my reports, then 2 Fecause that's the whiplash infury, right? L
Zd yeah, | prabably would have altributed more to ihal. 21 A I'misorry, can we go off the record for one
25 3 At the time you prepared your reporis when you 25 second?
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Page T4 Page 12§
1 ME. WALL: Sure. 3 the information [ Lave, I'nt not sure I caw - [ cen
z {Brief discvssion held of T the record.) 2 related any of his current pain to the molor vehicle
3 BY MR WALL: 3 accident.
1 Q Thewhiplash injury, that's the sofl tizsue § Q 5o when you stated as recenlly as July o7 2010,
5 injury in ihe area of his neck; is that right? 5 that his treatment for his symplos of neck pain after
& A Yes, & this, being afler May 26, 2005, I apporton no more than
7 ) And you believe — well, [st me ask vou today, ¥ 25 perceni to the notor vehicle accident; you have
8 because we have your opinions on that 25 percent in lerms g changed that opinion and that is 0 percent taday, is that
2 of whitl yon wrote in yonr reports. What is your opinion 9 right?
19 Loty as to the fujuries suffered by Mr. Simnc asa it A Yeak, I'm sorry, are yon referring lo nxy last
il result of the April 15th, 2005 motor vehlcle accident? il report?
12 A Well, T think at otost he probably had a soft 12 ©  Yoeah, but your statenten( is the smate 1 all
13 tissne injury, as ¥ stated before. I cannot identify any 13 hree.
1 structural imaging problem that I see would be related Lo 14 A Yeal, I believe my stufemnend was 1 would - this
1 apy trauina, [ believe thal he hod aeck pain for about-- 15 wis (rom my Tast report, from Jnly 4, 2010, I would wt
16 about a month, nceording to the medical records, ond then L6 st apportion ak this time of veappearance of the
1t whicn he saw his medicat care providers he stopped 13 symstoints 23 percent of the reported snbjective syniptonis.
is complaining of any neck pain whatsosver., And then the 14 Q@ What page ave yow on?
1% neck pain seemed to reappeat in Octobor of that year. 19 A T'msorry, [ think it's the Inst page.
Z0 It's hard for me to relate the onset of that neck pain. 20 (@ That sentence thai says, His treatm et for hig
21 whak, five or six monthy after the accldent to be related 21 symptoms of neck pain after this I apperilon ne more thas
2z to the aecident, Sinco that time T've seen thet he's nd 22 25 percent to the inotor vehicle accidont. That? Right?
23 many injections thal are actually guile confusing, | 23 A Yealy, I'tn sorry, I was at o different point.
24 ' don't think the pain generator's been identified. And 24 Right. Apportion ne more than 25 percent and this is
25 I've seen the surveillance video where he jast seoms like 25 based on subjective repurting syiupéoms vnly.
Page Ti Page 73 §
i he's pretty notimal and doing prefty sttediwous activities. i And what I menn by that is I gave hilm no more
2 1 do think that the soft tissue tnjuries when you ool at 2 than 25 percent based on the facl thal he is trathful and
ki the literature are typlcaily self-limfting and fypically 3 reliable in his reports of bis symptomtatology. And since
4 resoive with thine. And affer » reasonalle amount of i the thne of this report, I've been abls io review the
5 time, T woulil not oxpect the soff tissue injury te becotne ) ongoiig pain that has been progressiva «- or nraybe not
7 a chrenic problem that waould go en for years, and we're 6 progressive, but existing np untit the present time, also
7 now almost six years afrer this accident. 1 the surveillance videos, aund I puess I wonld have to
g Q 80 in your three reports you attrilnrted up te or 8 question bis reliability.
9 no more than 235 percent of his post Muay 26th, 2005 2 Q  Sowy nuestion was now il's § percent as opposed
10 symptoms of neck paiis to tiwe motor vehicle accident. Is 19 to 25 percend, is that your testimony?
11 that: stili your opinion today? 11 "A Yes
12 A No,as ! think X stated earlier, I think the 12 Q  Sow your knowledgs, e - with respect (o his
13 apportionment probably would be niuch less given all the 13 neck, le fs asympiomatic prior te the meolor vehicle
14 facts thint I now have, 14 accident; s that right?
15 (). How much less? 15 A ] thiuk we cstallished [ have not seen any
1e A It's hard for me to iagine that & soft lissue 16 records or any reference to any pain in hiv necle prier to
17 injury would go ox for six yeaxs. 17 the motor vehicle aecident
18 ) Amd do you believe that that's all he had 18 Q  And on April 15, 2805, he's in a motor vehicje
19 currently is a soft fissue injury? 13 accident and reports ncck pain; is (hat vight?
20 A T believe that's all that I can relate to the 20 A Yes
21 accident. 1 Q  Awnd your opinion Is thal that neck pain was i
22 Q Solgith percent mow from 25 pereent or what 22 soft Ussue tnfury that resolved in five or six weeks; Is
23 is your gpinion? 23 fhat correct?
2 A Yeal, it's liard for me to relute any of hiy 24 A Yes.
25 @ And then be was symptom-free upiil Octobey 2008,
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Fage 74 Page 76 |
1 ig that your finpression? i 2010 report. where he notes the neck and shoulder pain
2 A Well, he was sympitom-free in vegards to his neck g wny trigger headache?
3 until, I elieve, October. In hiy medical visits, 3 A What's the date on that note?
q alttrengls he's detaiiing many ofher complaints, I see no q Q  December 7Tih, 2009,
& complaints of neck pain. Z A Well, ns 1 siated hefore, there are many tsings
3 Q And then ag of October of 2085, that five plus 6 that can trigger leadaches. I'm not disputing that
7 years, he js symptomaiic in the same avea where he was 7 statement that this doctor isinaking.
8 symptomatic on the day of fhe accident? a Q Do youunderstand that Dr. Hernandez is a
] THE COURT REPORTER: Could you repeat that Y neurclogist?
10 piease, Counsal, ic A Yes
11 BY MR, WALL: 11 Q Inthat same note onder Agsesninents, vehatl's neclt
12 Q &o then in Octolier of 20035 he becomes 1z phin secondary to DDD?
13 symptomatic in bis cervicsl spine in the same nrea, wit 13 A DDD is typically Degenerative Disc Divease, If's
1t the same epmplaint that hie had on the day of ihe 11 an abhreviation.
i3 accident? 15 I'was sor7y, can we go off tha record please for a
15 MR. ROGERS: I'm gomg to object, that is second?
1 mischaracterizes the medical records. 17 MR. WALL: Suye, weli go off.
148 o ashead, Doctor. 13 (Buief discussion hald ol the record.)
19 THE WITNESS: Yeulk, | wouldn't say it's the sanme 12 MR. WALL: We can go back on the recond
20 complaints. Imean, he's got complaints that have gone 20 Doctor, in Hght of the fact thet you just
1 all over Mre place, you know, back in -- even after his el ndicated © us off the recond that you kave a surgery io
22 surgery he staried complaining of pain that went to his 22 perform, an emergency swegery o perform, 1 don't have
23 hand, and even Dr, MoNulty's noles on July 14, '09 said 23 any other questions.
24 that piior to the surgery it didnt go past his clbow and 24
25 now he's talkirﬁ about problems at C-6. Tmzan, this 25 EXANMINATION
FPage 75 Page 77
1 guy's symplomns have been all over the place. i BY J4H. ROGERS:
2 SoTguess | - I'm not stwe that | can say its k4 @ Doctor, Thave one qeestlon before you gu. Amt
3 in the same place. But I think thet what you said 3 ihat b5 what v yunt cuTent position at UCLA?
1 earlier was pretty reasonable in my testimony, the guy 4 A TWell, I'mi the shdel of e sphe sepviee, and
5 had an accident, reportad neck pain the day of the 5 Tuinfie actng dialnan of eur departient whea e
& accident, a few weeks Iatev he seos lus ]JIOYidCIS ang [ chiminnan iy ool of fewIr or wonts me i6 cover [t him.,
7 there's no nzck pzin. And there's a gap of, what, four 7 Q Okny, S0, no sarchons by UCLA with regurd to
& o five months where there is no reports of neck pain and 8 itls Senate Javestigalion tiar counsel npened (e
] ihen he stards getting neck pain. It's haed for me 4o El ﬂ:-posiﬁ_on with, YoIr poside) not MUy contnnes but hax
10 attribute it to an accident that oceurred five or six 10 been promeled?
i1 monihs priox, especiaily when this guy has been working 11 A Thal's correck
12 and seeing the type of work that he does. 12 MR ROGERS: Chay, I'll let you do your surgesy.
13 Q Da yuu'lyelié\'e that— do you agree with 13 We'ti reconvene the deposilion if we need to.
14 Dr. Hernandez that neck and shoulder pain can trigger 14 MR WALL: Qe record, Madan Reporter.
15 headaches or migraine headaches? 18 Expedilzd trazseript, eon you do it by Friday?
& A Well, I not an expert in migraines, hot T know 18 THE COURT REPORTER: Abeakstely.
17 that tlzere fre many things that can frigger headaches; 17 MR ROGERS: Aake Ul hwo of ther.
18 lights, when Iny sons pley vides gamnes there's a Jittle e
19 warning thit comes on Hiat says, You may get headachos 19 {(Wihareapes, Phintilfs Exhibity I through 3
20 wien you play this video game, 20 were sharked [or identificolion by the Certified Sherthand
21 Q Didyou onderstand my question, Doctor? 21 Repozter, copies of which nre allached horeto.)
22 A Maybe! didn't. Coulil you repeat it. 22 -
23 Q De you agree with the note from Py, Hernandez. -- 3 (EHE DEPOSITION ENDED AT 4:47 2. DECLARATION
21 A T'usorry, could — well, okay. 24 UNDEK PENALTY OF PERJURY ON THE #OLLOWING PAGE BEREOE! N
25 (} - on the 16th and 11th page of your July 4t 6 y:
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INDEX
WITNESS: PAGE
ROSS SEIBEL, M.D. :
Examination by Mr. Rogers 4
Examinatijon by Mr, crafton 57
examination (continued) by Mr. Rogers 70
EXHIBITS
NUMBER . DESCRIPTION PAGE
A curriculum vitae Tor pr. seibel 5
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c Records from Newport MRI ' 46
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Associates (Dr. seibel brought
to the depos1t1on% .
Records from Sovthwest Medical 46

E
Associates (produced to Mr. Rogers)
LAS VEGAS, NEVADA; FRIDAY, AUGUST 20, 2010
3:14 P.M.
~000-
whereupon --

(In an off-the-record discussion held prior to
the commencement of the proceedings, counsel agreed to
waive the court reporter's requirements under Rule
30(b)(4) of the Nevada Rules of ¢ivi1 Procedure.)

ROSS SEIBEL, M.D.,
having been first duly sworn to testify to the truth,
the whole truth, and nothing but the truth, was examined
and testified as follows:

EXAMINATION

BY MR. ROGERS:

Q. would you state your name, please.

A. Ross Seibel, s-e-i-h-e-1,
. _ Q. okay. Before we went on the record I asked you
if vou'd given a statement under cath before; you said
you had,

A,  Yes, . ‘

Q., How many times have you given testimeny in a
deposition? )

A. Six or seven times, . .

Q. And each time in the capacity of a treating

medical provider?
AL Yes,
Fage 2
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Q. Do you have a curriculum vitae with you?
A.  Idon't. )
g. Is this something that you have at your office?
. Yes.
Q.. Is it something I can request and attach as an
axhibit? :

A. Yes, you can. I can provide that.

Q. Vvery good. we'll attach your curriculum vitae
as Exhibit A,

(Exhibit A will be sent via e-mail to the
reporter, and it will be marked as Exhibit A for
jdentification.)

BY MR. ROGERS:

Q. Do you have a testimony historz; you know, a
written account of these casaes in which you've
testified? .

Al No.

Q. oOkay. .

A. Let me rephrase that. Testifying as in coming
here to do depositions for it?

Q. Right.

A,  Yes.

Q. well, have you ever —-

. A, _ Not a testimony as in trial or in a courtroom;
it's always depositions -- .
Q. only in a Tawyer's office?

A. Yes. L. .

G. You've never tastified in court?

A, No. ‘

Q. Let's get a couple of the adnonitions out of the
way, then.

First of all, you understand that you're upnder
ocath and obligated to tell the truth?

A.  Yes.

Q. And the penalties could apply 1f you don't?

A.  Yes,

Q. All right. o©One thing I want you to keep in mind
is that the court reporter can’t take us both talking at
once. And while it's clear that you know where I'm
go1ng with some of my questions before I'm done, wait

or me to finish so she can get us both ciearly. okay?

A. Yes.

Q. Now, while we're going to attach your C.v., let
me walk through, just for purposes of brevity, the
educational h1storK that I'm aware of., 1It's that you
went to medical schogl at Wisconsin, did an internship
at st. Joseph's Hospital in Wisconsin, your residency at
stanford in anesthesia, and your fellowship in pain

management at Stanford?

AL vas, that is correct.

Q. Impressive, . )

Are you Board certified?

A.  Yes.

Q. In what? . L.

A. Both anesthesia and pain medicine.

Q. When did you pass your Boards?

A. Around 2004, 2005.

Q. Is that -~ )

A,  One came before the other, so anesthesia Boards,
I think, were 2004, and pain was, like, 2005.

Q. All right. Are you a member gf any medical
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societies -- ISIS, things 1ike that?

A. A few. I have been a member of ISIS. I don't
know if my membership’'s up to date. But ISIS; ASA,
American Society of Anesthesiologists.

Q. _Will those societies be included in your
curriculum vitae?

A, Yes,

Q. A1l right. what did you do to prepare for
today's deposition?

A. I printed up some of the documents available on
our electronic medical records, just to refrash my
Mewory .

Q.  okay. You haven't raviewed any deposition

transcripts
. No.

Q. And no medical records from providers outside of

Southwest Medical Associates?
. No.

Q. You haven't reviewed any of the medical expert
reports in this case from prs, Jeff wong, David Fish or
winkler? '

A,  No.

Q. Do you know any of those doctors?

A.  No, not that I know of. . )

Q. okay. wiTl you be testifying as an expert in
this case? -

A.  No.

. Q. what percentage of your practice, it any,

involves patients who are making personaf injury claims?
MR. CRAFTON: Object to form. Foundation,

BY MR. ROGERS: .

Q. You can go ahead and answer.

. A. In my practice, we typically don't see_patients
in a personal injury claim, per se. We typically see
them as they're invalved in a personal 1n1ur¥ as their
primary insurance providers. So it's typically after
they've seen other providers regarding their personal

injury. .

Q. ' Dbo you do any personal injury lien work?

A, No.

Q. And Southwest was tha plaintiff's primary -- or
pardon me, was the plaintiff's health insurer?

A,  Yes, Southwest Medical is the physician group
for his primary health insurer.

Q. When was the Tast time you spoke with the
plaintiff?

A. _ Based on what T can recall, at Teast from his
medical records, I saw him in the clinic on March 5,
201G. 7T believe I saw him for a procedure in subseguent
ﬁonths, but I can't tell you the exact date. I only

ave --

Q. _ Wgll, before we went on the record plaintiff's
counsel showed us a more recent procedure that was a --
what was it?

A. He had a steroid injection, a transforaminal
steroid injection. I believe he had a date of sometime
in April. Wwe looked at tha note --

Q. well, let's take a look --

A.  -- that he had on the computer,
Q. -- just so that we're certain here,
A. Sure.
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MR. CRAFTON: WNow you're making me scroll though

this and find it again --
MR. ROGERS: While plaint{ff's counsel --
MR. CRAFTON: I think I've got it,
THE WITNESS: A little bit more there., Now
you're 1ooking at -- there you go.
June 10th, 2010.
BY MR. ROGERS:

Q. And what was the procedure?

. A.  Left -- or cervical transforaminal steroid
injection, Teft C3-4.

Q. And according to the records produced by
southwest Medical Associates, the first time you saw the
plaintiff was June 7, 2006; 1s that right?

A. bo zou have records there that you want me to
verify, or_based on what I've brought in here?

Q. well, Tet's do both.

A. I may not -- I may not have all of them,

Q. You may have something in addition tp what I
have, though.

A.  ves.

. Q. The initial ﬁrocedure note that I see with your
signature is June 7th, 2006.

A. That is correct. X have a note prior to this
from May 10th, 2006, from a_P.A. within our office
during the patient’s initial evaluation,

d'dg' Okay. But you didn't see him in May; your P.A,
1

A, correct.

Q. I have that, yeah. .

Okay. You never saw him at any time before
June 7th, 20067 I mean, Southwest did; I'm asking of
you personaliy. .

A. Right. picatly, if the P.A. was in the office
seaing him, I would see him then with the P.A. The P.A,
might have presented the case to me and we may have
discussed 1t with the patient. But as far as this note
goes, I'm not on it. The P.A. is on here, but I was
probably in the clinic that day with him.

Q. oOkay. Would you have done the physical exam
that the P.A. reported? .

A. Not necessarily. pProbably not, on this note
here. If I did, it would have been documented that I
went and did the physical exam {0 addition to what he
had to say. But that's not what's on this note here, so
I would say that I didn't do it that day.

Q. well, take a Took at that note and tel] me what
you can infer from reading it and that you would have
done in that May 2006 consultation, if anything.

A. wWell, there was extensive documentation of the
patient presenting with neck pain. There's reference to

him having a motor vahicle collision. There's reference
to his MRI that he had from March of 2006 that
demonstrated -- do you want me to repeat some of these
MRI findings? :

Q. You're free to. ‘

A. He had a c3-4; he had some mild narrowing of the
left neuroforamen, maybe some contact over the exiting
C4 nerve root. At C4-5 he had a broad-based disk
protrusion. 5o based on this, he wassset up for some
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trigger-point injections that we did in the ¢linic, and
also_scheduled for a transfaraminal steraid injection on
the left, C3-4.

Q. oOkay. Now, after having reviewed that, can you
tell what you did at that visit, if anything?

A. There's no indication that I did anything at
this visit.

Q. okay. What I'm trying to understand better is
your earlier comment that 1f the P.A. is examining the
patient, it's not uncommon that you're in the room,
maybe talking to this patient, in some way involved.

I'm wanting to understand what your involvement was, if
any, in this visit?

A.  Not_necessarily. P.A. Young, here on the
record, would have seen the patient and 1ikely would
have presented to me if there were issues that he felt

that I needed to do an exam on him, or do something
different than he had already done and presented in this
manner. I might go do that. There’s no indication that
I did that hera, thoygh.

Q. oOkay, I get it,

Then the patient comes to see you far the
procedure on June 7th, 2006. You have a section of this
report entitled “Active Problems.” Are those your
diagnoses?

A. They can bhe, These are -- on electronic medical
records, they can actually be drawn in from the
patient's chart. Sn, for instance, he has ~~ on the
note of June 7th, 2006, he has four entries here. One
sdys migraine headache; ohe says episodic-tension-type
headache; one says cervica1gia; and the last says
cervical radiculopathy at c4. sSo, for instance, at our
¢linic_ we may have assessed those last two on his

-initial evaluation, which would then be put into his

active problem 1ist,

Q. okay. But my question, however, is this: 1s
the phrase "active problems" synonymous with diagnoses?

A.  Yes.

Q. All right. Are these diagnoses, particularly
the facet hypertrophy, confirmed by the MRI stud¥ that
was done at this time? And feel free to take a Jook at

that MRI study that I handed to you before the
deposition. Wwhat's the date of that, Doctor?
A. I have two. The first one is 3/22/08.

Q. oOkay. That would be the one that you would have

been referring to in this June 2006 repert, then?

A,  Yes.

Q. All right. so tell me, is this diagnosis of
facet hypertrophy confirmed by that MRI?

A. yes, at -- on the report it says, "At C3-4,
facet hypertrophy greater on the left mildly narrowing
at the left neuroforamen. There may be contact at the
left exiting C4 nerve root."

Q. All right. Now, can the conditions seen in that
MRI be caused by someth1pg other than a single traumaric
@

event, such as a car accident?
MR. CRAFTON: I'11 object to form and
foundation.
‘ THE WITNESS: Yes, it can,
BY MR. ROGERS:
Q. okay, what other potential causes are there?
Page 6
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MR. CRAFTON: Same objections.
THE WITNESS: Degeneration. Age,
BY MR. ROGERS!:
Q. Do you remembar the plaintiff's age at the time
that MRI was taken?

A. I don't remember his age.

. I think it was on the report.

. A. It's on the report. And date it -- I could date
it and determine his age,

Q. His date of birth was May 1963, so --

A.  He was -- . .

Q. All right. Doing the math roughly --

A. 47 years old, .

. Q. _ okay. Are the findings in the plaintiff's
initial cervical MRI from March 2006 consistent with age
appropriate degeneration?

MR. CRAFTON: Obhject to form.

THE WITNESS: 1In general, I would think s0. But
these are, in some ways, nonspecific findings too.
Having facet hypertrophy can be seen at a wide age span
and may have various meanings.

BY MR. ROGERS: . .

Q.  okay. Dr, Arita was deposed in this case, and
he testified similarly to you. He said that the
plaintiff's condition couid be normal, that what's seen
in this MRY could be a normal finding. Do you agree
with that?

A. It depends on how yau define "normal." But I
think if you defined normal as a finding that I might
find in the general population, whether they'ra

sym?t:omat'ic or asymptomatic, it 1s possible that you
could find facet hypertrophy, say, in an asymptomatic
patient and consider that a, quote, "normal finding,"
end guote.

Q. oOkay, But "normal," given a person’s age, in
cther words

A, Correct,

G. The Southwest Medical records reflect that the
plaintiff had a nicotine addiction, that he was a
smoker. Can smoking cause greater degeneration than you
find in patients who aren't smokers?

MR. CRAFTON: oObject to form. _Foundation.

THE WITNESS: I think that calls fer more of an
expert witness on this, not as it pertained to this
patient, I don't have any reason to believe that this
particular finding on here is caused by him smoking.
8Y MR. ROGERS; . )

Q. A1l right. And by "this particular finding,"
what you're referring to is facet hypertrophy?

A. Correct. . }

Q. Dr. Arita testified with regard to facet
hypertrophy that it, guote, "was either preexisting or
has no relation to this particular accident,” closed
gquote; meaning, the car accident. Do you agree with
that statement? :

MR. CRAFTON: I'11 abject to form. Foundation.
Misstates prior deposition testimony.

THE WITNESS: I think it's a bit of a broad
statement in trying to relate a cause and effect of an
event to the findings here. But if I was reading this
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report and asking out of context of an accident, "Is
this a normal, degenerative-type finding," I would
agree, yes, it is, and not necessarily caused by trauma.
BY MR. ROGERS!:

. Do you see anything in the cervical MRI findin?s
or impression that will Tikely result only from a single
traumatic event, 1ike a car accident?

MR. CRAFTON: Object to form and foundation.
Incomplete hypothetical.

THE WITNESS: There's nothing on this or, for
that matter, I think, any imaﬁing af your MRI that could
only be caused by trauma to the region. But if I was
Too 1ng at this MRI, particularly noting statements such
as a C4-5 central-braced disk protrusion, that is
%yp1ca11y that might come From trauma, but could also be

ound in the ahsence of it. So I don't think you could
draw a conclusion on this MRI of any of these type of
things coming from a trauma.
BY MR. ROGERS:

Q. okay. In a patient who sustained a

traumatically induced disk protrusion, such as the one
you just referred to, what is the typical pain
presentation? s

‘ MR. CRAFTON: Object to the form and foundation,
as to the word “"typical.

, THE WITNESS: well, first of all, again, this
finding on here of a 2- to 3-miliimeter disk protrusion,
is not necessar11¥ somethinﬁ_l consider_associated with
a trauma. The only way I think you could technically
know that is if you had an MRI sometime in the near
vicinity of the trauma before, and then took an image of
his afterwards. 50 in the absence of that, I don't
think you can draw that direct_conclusien.

But if you ask how would a patient typically
present after a trauma with a disk pretrusion showing on
a subsequent MRY, typically will have neck pain, give or
take some radiation into his upper extremities.

BY MR. ROGERS:
Q. _ okay. Now, as I Jook through the Southwest
Medical records, I didn't see any complaints of neck

ain or arm pain between April 15, 2005, and October, I

eliave, 6, 2005: so for nearly five and a half months.
would it be_typical for a person who sustained a |
traumatically induced disk protrusion to have no pain
for that length of time?

MR. CRAFTON: o©Object to form. Foundation.
Calls for 5gecu1ation. Also calls for an incomplete
hypothetical.

THE WITNESS: I'm sorry, could you repeat the
date? 1 helieve you're referencing some time period
before we saw him, or before his injury?

BY MR. ROGERS! .

G. The time frame is April 15, 2005, to
october 6th, 2005. The context is this: The car
accident occurs on April 1i5 -- ﬁeah. april 15, 2005.
Then as you go through the Southwest Medica] records,
there's the initial presentation; he compiains of neck
pain and left shoulder pain. And then for the next five
and a half months, nothing but headaches, migraines.
and then on October 6, 2005, he again complains of neck
pain. My question is: If you have aatraumat1ca11y
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inducad cervical disk protrusion, is that a typical pain
presentation?

MR. CRAFTOM: Same objections.

. THE WITNESS: Again, meaning a roughly
five-month delay between when he-hag the trauma and the
presentation of the neck pain? 1Is that what you're
refarring to?

BY MR. ROGERS:
Q. That's what I'm getting to, yes.

. A. I don't know if I consider it typical; although,
in my practice, patients don’t always have immediate
neck or back pain after an injury, but it's not unusual
for them to present weeks to even up to a month or two
later. I think five or six months after an accident 1is
starting to get into a gray zone about a cause and
effect tyEe relationship.

Q. Okay. When you first saw the plaintiff, was he
on any medication at that time?

A.  Are you referring to his initial eval in our
clinic on May 10th, 20067 _

Q. Yes._ And by "our ciinic,” what you're referring
to is the pain management clinic in Southwest; right?

A. Correct.

Q. Okay, go shead.

MR. CRAFTON: I'm sorry, what was the question?

BY MR. ROGERS:

Q. Wwhat medication was he on at the time that he
presented to the pain manaﬁement clinic in may of 20067

A,  Based on this, we have a few references to his
medication. Via the electrenic medical record, there's
a Tisting of his current medications. There are saveral
in there that may be related to pain, such as an
anti-inflammatory or a muscle relaxant. But also in the
body of the notes there's reference to a previous

medication trial that he's been on. Would you 1ike me
to 1ist some of those?
Q. Wwhat T want to know i5 the medications he was
taking at that time. .
. A. Based on this record, the medications at this
time were Ibuprofen, Soma, Piroxicam, and Butalbital

product as needed,
Q. clarify for me what those medications are for,

The reason I say that, 1s the only medication I see 1in
this report is Elavil.

A, Elavil is something that we grescribed to him
afterwards. But if you look to the body of this note,
he'11 have current medications.

Q. Okay. .

A, I can 1ist a couplte of these. For instance, the
Ibuprofen and the_priroxicam would be considered for
pain, an anti-inflammatory medication.

Q. All right. .
A. The Carisoprodol or Soma i5 a muscle relaxant.

and the Fioricet is Butalbital containing medication

typically used for headaches. |
okay. I see in this initial exam that the

Q.
plaintiff's cervical range of motion was without
provo%gtion of pain. would you characterize that as
normai?

A. Yes,
Page 9
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1$5 The motor function in his arms was normal as
well?

A.  Yes.

Q. The only thing that I can see that is abnormal
on the phz§1ca1 exam 15 tenderness to palpation. Am I
reading this correctly?

A.  That was corract.

. Q. cCan a person have tenderness to palpation
without_having a problem with their facet joints or
cervical disks?

MR. CRAFTON: object to the form.
THE WITNESS: Yes.,
BY MR. ROGERS;:
Q. That can be a simple whiplash-type problem?
MR. CRAFTON: Object to form. .
. THE WITNESS: It depends how you define
"whiplash." without ¢larifying --
BY MR. ROGERS:
As a soft tissue is -~
. It would be a soft tissue --
.~ is what I'm talking about?
.+ --_a myofascial problem, yes.
well, trigger-point injections address
myofascial or soft-tissue probiems; correct?

-DI"D).O

A.  Yes.
0. And what was the plaintiff's response to the
trigger-point injections administered in April 20067

MR. CRAFTON: He had trigger-point injections in

april ‘067
BY MR. ROGERS:
Q. May. May 10.

A. On my record, I don't have a record from May 10.

I don't see a follow-up 1n my records until -~
At the conclusion of the May 10 report, §t

reagé, "He tolerated the procedure well. There were no

complications. Mr. Simao was monitored in the clinic
for 15 minutes after the injectians, and he was

discharged in stable condition." was there ahy further

response to his response to the trigger-point
injections?

A. No.

Q. _ And the next time he was seen at Southwest
madical Associates was when?

A, Based on the records I have here, he was seen
June 7th, 2006, for a procedure. we ordered
transforaminal steroid injections, left c3-4,

Q. okay. what was his response to the injection?

h A. I don't have a note in front of e documenting
that.

Q. T have a June 20 follow-up report.

AL Based on this note, the interval histor¥ fram
June 20, 2006, states that he had a good overal
response to the steroid 1nﬂectiun, decrease in the
severity and frequency of his .
some pain of the left trapezial area. Says he did
respond well to trigger-point injections Brev1ous1y.

Q. okay. Did the plaintiff respond better to the
trigger-point injections than the epidural?

MR. CRAFTON: Object to form and the foundation,
THE WITNESS: I don't know if you can tell from

this note in front of me.
Page 10
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BY MR. ROGERS:

Q. £an you tell from your file?

A, I can’t,

v The plaintiff was first deposed back -- or
pardon me, he was deposed a second time in october 2009,
At that time he testified that he would be treating with
a shoulder expert. Are the plaintiff's complaints from
May and april 2006 consistent with a shoulder injury?

A. Not based on the records I have here, no.

Q. okay. You've Tooked at this_as facet
hypﬁrgrophy, because it seems to follow a C4 dermatome;
rights

A. Two different things.

Q. Well, the MRI --

A.  Facet hypertrophy doesn't necessarily correlate
to a ¢4 dermatome. The narrowing of the foramen at the
C3-4 lavel could correlate to a €4 dermatome, ves,

Q. okay. And that's because the pain he complained
of was across his neck and then over his Teft trapezjus?

A, correct,

Q. was it down as far as his shoulder?

.. A, From what I could tell in my records, it Tooks
Tike_ it went just to the dome, or the edge of the
shoulder here, but not down his arm.

Q. Okay. You've also testified that his physical
exam was consistent with myofascial or soft-tissue pain;
right?

A. Correct.

Q. And we've Tearned now that he responded well to
trigger-point injections. Is that --

MR. CRAFTON: oObject to form.
THE WITNESS: cCorrect.
BY MR. ROGERS:

Q.  c¢ould it be that the trapezius pain that he was
complaining of was not be1ng caused by impingement at 4
but rather just soft tissue
MR. CRAFTON: Form., Foundation. calls for

speculation.

THE WITNESS: VYes, it's possible.
BY MR. ROGERS: ‘
Q. Dbid the plaintiff compliain of any hand symptoms
when you saw him back in May and June of 20067
A. It indicates here -- the records from May 10th,
2006, indicate a history of worsening neck and hand pain
over the past year. ) )

. Wwere you aware that the plaintiff was diagnosed
with carpal tunnel_syndrome? ) )

. I don'‘t balieve so at the time. without jumping
ahead, I do recall on my re-eval, which was several
years later, a mention of a poss{b1e carpal tunne]
syndrome. But that -~ there's no indication of that on
this initial eval in 2006, though. .

Q. what did the plaintiff tell you_about his
history at the time of that 2006 initial evaluation?

A. A Tittle vague, What do you mean by “about his
history™?

Q. Ssure, tet's start with his past medical

history. .
A Based on this, he has a histery of migraine
headaches, which have been increasing, He said he has
insidiously worsening neck pain, chronic recurrent
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headaches, a year age involving the motor vehicle
accident, which appearad to -- which he calied as a

whiplash-type injury after the accident. And then again
noticing increasing frequen$¥ of his wigraines and
increasing pain over the Teft trapezial area.

.. Did he_tell you about any other car accidents
he'd been involved in?

A. Mot that I can see here, ng.

Q. Did he tell you about a prior motorcycle
accident?

A. Not that I_can see here, no.

Q. Did he tell you anything about this car accident
that would give you an understanding of the kinds of
forces involved?

A. Not based --

MR. CRAFTON: Form,
BY MR. ROGERS:

Q. Go ahead.

A. Not _based on the report here, no.

Q. well, as you sit here, do you have any
understanding of what kind of a car accident this was?

A. No. I have no recall from 2006.

Q. Right. In your oEinion, does the severity of
force correlate to the likelihood of cause of injury?

A, I think it’'s a fair statement. I would agree.

with that being said, I have to say that I've
seen people who have heaen in very sevare accidents with

a Tot of ferce who don't have injuries that you would
expect to correlate with them.

.Q._ Back in 2006, what was the plaintiff's reported
pain level? ) .

A. I'm assuming you meah on a zero- to ten-point
scale, or some type of scale?

Q. Yes,

A, I don‘t have it here. Xt may be on his_intake
questionnaire, which T don’t have a copy of in front of
me. It might -- it's ahout a ten-page Torm, if you want
me to look. .

Q. Keep your thumb where it is, because that’s
about where the May report is.

A. Going forward or backward?

I have a copy of his intake questionnaire. on
this he indicates the €ain Tevel of six out of ten on a
zero- to ten-point scale with exacerbatigns to ten-plus.

Q. ©Okay. Do ybu know whether the plaintiff was
working full time at the time of that evaluation?

A. I can't tell exactly. He did not indicate when
he last worked. 8But the information I do have here says
he worked for the past one and a half years and missed
ten days from wark ‘in the last six months,

Q. Is the physical exam consistent with those pain
complaints? :

A.  Yes.

Q. Is a_finding that there is no pain on cervical
range of metion consistent with a pain score of six to
ten-plus of ten?

A. It can be.

Q. Can it not be as well, then?

A, Yes,

Q. The car accident that the plaintiff reported to
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Southwest_invelved roughly rounding up 500- and, I
believe, 70 dollars of damage. There was no anbulance
and he drove from the scene, Is what I just told you
aeverything you know about this car accident?

MR. CRAFTON: o©Object to the form. Foundation.
THE WITNESS: Yes,
BY MR. ROGERS:

Q. All right. Do you have an opinion on the cause
of the condition with which you diagnosed the plaintiff?

Al No.

Q. And why s that?

A. Because I -- as I stated before, I'm working
under his primary insurance, evaluating the patient
independently of what may have occurred in the accident.
I doh't draw a conclusion necassarily that one is a
cause of the other. I certainly take it into
consideration as a mechanism of injury when I'm trying

to assess his presentation. But with Eain, myofascial
pain, Timit findings on MRI, as we spoke of hefore, it's
o;teﬂ_hard to draw a conclusion as to a cause and effect
of this. .

Q. And has the medical field tested the reliability
of a causation opinion based on the plaintiff's word in
a personal injury lawsult?

MR. CRAFTON: 0Object to form.

THE WITNESS: Could you rephrase your question?
BY MR. ROGERS:

Q. Okay. I'lTl put it this way: Is there a known
potential error rate in basing a causation opinton on
the patient's word?

MR. CRAFTON: Same objection.

THE WITNESS: I don't know.

MR. CRAFTON: Foundation as well.

THE WITNESS: I don't know if_ I could tell you
an actual rate. I would agree that ¢linically, in some
sense, there's a high rate of error in causation between
patients having any type of accident and presenting with
pain symptoms.

BY MR. ROGERS:

Q. I've heard of publications documenting some
concern ahout the reliability of a patient's_word in a
workers' Compensation setting. Are you familiar with

any of tcese kinds of publications?

A. es.

Q. ATl right. Are those same concerns -- Tet me
rephrase that. .

po those same concerns apply to personal injury
lTawsuits?

MR. CRAFTON: Form. Foundatian.

THE WITNESS: 1In my practice, sometimes I think
they do.
BY MR. ROGERS: o . ) )

Q. Didf¥our epidural injection positively identify
the plaintiff's pain generator? )

MR. CRAFTON: “Are we still talking June '06?
BY MR. ROGERS:

Q. Yes,

A. I don't think based on his follow-up there that
you can nhecessarily identify a sin31e pain generator.
I1t's referencing that he had a good overall response to
the steroid injection, but he also states he had a --
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you know, a good response to some trigger-point
injections. So I don't think I particularly identified
a discrete pain _generater at that time. I would say
that_sometimes it is often difficult to identify a very
focal pain generator,
Q. Wwhere we leave off in June of 20606, I understand

that the plaintiff reported relief from_the
trigger-point injections, but I'm not clear on what his
response to the epidural was. Did he have relief and,
1f so, what was it onh an immediate and a long-term
basis?

A. Tt can't_tell what the Jong-term_basis would have
been based on his follow-up in_June of 2006. It merely
indicates that he had an overall good response to the
injection.
. . Was_that in reference to the trigger point or to
the epidural?

A. To the epidural.
Q. Okay.
A. This --

Q. I believe there's a -- look here, This may help
answer the quastion, in a July 27, 2006 report.

A. This note ipdicates, aﬁain, Ju1¥ 27, 2006, that
he continues to do well. His headache frequently has
51Eq1f1cant1y reduced, as his neck pain has, He wasn't
taking any medication. He seems to be very satisfied
with the outcome of the procedure and the treatment.
and I will see him back in three months or on an
as-needed basis. He continues to do well.

. Q. okay. Now, let me move on to the follow-up
yisits thara. But what does this July 2006 report tell

you, at least as of July 277

A, It means that for the -- you know, the next
month or two after the procedure that he had significant
improvement in his symptoms. oL

Q. okag. Now I'm ﬁo1ng to show you the next visit,
August 24, 2006. And what does it say there about his
responset . \

A. It says he returns to the clinic with complaint
of exacerbation of his left trapezial pain. It says we
discussed in the past the resutt of his transforaminal
stergid injections were not stellar. It says he did
have a reduction in the frequency of his tension-type
headaches, however the pain over the ¢4 distribution of
the left continues to worsen and having more frequent
exacerbations. )

And it goes on to say we taiked about try1nﬁ a
left ¢4 selective nerve-root block to evaluate how he
did during the anesthetic period as such. .

Q. ¢ aK. Noew, do you know what the exacerbation
was? 1In other words was there an aggravating event that
caused this change we see 1in August?

A. Not that I can see here. It doesn't indicate
there was any event that caused this exacerbation.

Q. what I mean by that is that some people use the
term "exacerbation" to reference an event; others use it

differentiy. Do you know how that term was meant here?
A. Based on this, it Jooks 1ike it was just an
escalation or an increase in the symptoms he had, not
based on there was an event that occurred and therefore
Page 14
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"¥ have more pain.” It looks 1ike he's just had an
exacerbation or an increase in the symptoms that he
initially presented with.

Q. Now, if the problem in the plaintiff's neck was
facet hypertraphy, why start with an epidural?

A. The facet hypertrophy was causing some narrowing
of the foramen and possibly compressing on the C4 nerve
root. and if he has pain radiatin$ down into his
trapezial region, that could come from a number of
reasons. _Like we mentioned before, it could be a
myofascial pain in that region. It could be a radiant
pattern from a facet degenerative problem. But it could
also be a dermatomal pattern for a C4. So unfortunately
with that presentation, you have several different
options to pursue as far as trying to identify a
discrete generator for this pain.

Q.  You said that your 1n1ect1on did not 1solate the
pain generator. Dr. Arita followed up with pulsed
radiofrefuency, and the injection responses were
hasically the same, perhaps even shorter-lived. what
does that response suggest to you?

MR. CRAFTON: o0bject to form and foundation.
BY MR. ROGERS:

Q. , Go ahead and take the time to Took at .
or. Arita's the notes, it you'd like. They're right in
front of you. . .

A.  Prior to having a pulsed radiofreguency
modulation, you'd typically have a selective nerve-root
block prior to that,

Q. He did a selective nerve-root block as well.

A. so using a -- referencing back to my procedure,
what we did was a transforaminal steroid injection.
Although, you can attemﬁt to try to identify the relief
he had during the anesthetic phase, it's typically more.
2 therapeutic injection; whereas the selective
nerve-root block is much more selective and much more
short-term retief, and really Tooking for that
post-procedure-type relief. Depending on the local
anesthetic Kou use, anywhere Trom two to six hours.

. if he subseguently proceeded with a pulse
radiofrequency modulation, that would presume that he
had a certain amount of relief during the diagnostic
selective nerve-reot block,

. Q. A1l right. well, take a look at that nmote in
front of you, and you'll see the very injections you're
talking about.

A, A follow-up from october 11, 2006, with
Dr. Arita, indicates he underwent a left C4 selective
nerve-root block and had 50- to 75-percent relief.
Pulse radiofraquency was discussad. And will schedule
for such.

Q. Okay. Wwhat does 50- to 75-percent relief
suggest? .

A. I consider that a moderate relief. There's
certainly enough to point in a direction as being at
least a good portion of his pain generator. At this
point in time, it becomes sort of a practice variabie
for myself. If I'm doing a diagnostic_procedure, I
typically want tg see in the range of 75 percent or
greater pain relief. In other people's practice having
50 parcent sometimes cah represent a:{easnnab1e measure
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of relief. It depends on the individual provider.

. Q. _You testified earlier that it can sometimes be
difficult to isolate a pain generater. And in this
case, the plaintiff had the responses you've described
to the epidural, the trigger ?oint, and the salect
nerve-root block, and generally the same responses to
the pulse radiofrequencies that followad. 1Is there
sgmething about the cervical spine that makes it more
difficult to isolate the pain generator as compared to,
let’s say, the tumbar spine?

. MR, CRAFTON: oObject to form. Misstates prior
testimany.
.... _THE WITNESS: One of the things that makes it
difficult in the cervical spine, particularly in this
presentation here, is the overlap between some of the
radiant pattarns of pain that may come from disk
degeneration, myofascial pain, possibly even
facet-mediated pain, versus a radicular-type pattern
that would be mediated by a nerve root, particularly
when you're ta1k1nﬁ about an area of the trapezial
region. Because that pain pattern tends tq overlaﬁ.

) so, for instance, if somebody was felt to have a
discrete pain generator at an inferior nerve root, such
as a C6 or a €/, it might he a Tittle more ~~ a Tittle
easier to diagnose, as we m1ght expect some symptoms
further down into the arm and into the hand, "But when
you're in the trapezial region and the shoulder region,
a lot of the pain generators in the way they present
will overlap. sSo in that sense, that area can be
difficult to isolate one pain generator,

BY MR. ROGERS:
Q. oOkay. Do you do discograms?
A. I do in some areas.
0. What areas?
A. The Tumbar spine.

.+ You don't do them in the cervical?
. No,
. Have you evar? , ,

A. I did a few in training, but net_in practice.

Q. Do you have an opinion on the reliability of
cervical discography in terms of isolating the level
that should be operated on? .

MR. CRAFTON: oObject to form and foundation.

THE WITNESS: VYeah, in general. I think at best
it's a marginal predictar. aAnd from my practice, often
I think the risk of the procedure outweighs any
diagnostic information you're going to get from it.

BY MR. ROGERS:

Q. Wwhat risk are you talking about?

A,  The risk of complications_from the procedure
itsel¥; meaning, hematoma particularly in your neck.

Q. can disco ra9hy actually injure the disk?

A. I think that's a bit of a debatable medical
question right now. T think in the shger sense of
causing trauma to the disk with a needle, you could say
that it could damage the disk. But again, I think in
the medical literature there's always debate about the
trauma and the long-term effects about doing a
discography. But I don't think I could testify here to
you as to a cause and effect of that at all.

Lo
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Q. Is there any concern in the medical field about
a surgeon doing a diagnostic block and then basing a
surgical decision on this block?

MR. CRAFTON: I'11 object te form. Foundation.

Go ahead.

THE WITNESS: I can't comment on any particular
Titerature. From my perspective, I have a concern over
somebody doing a diagnostic block as such and making a
surgical decision after that.

BY MR. ROGERS:

Q. what's your concern?

A. My concern is that, in general, a discography
can have a very high false-positive rate. And that if a
provider who is performing such has such false~positive
rates and then uses that information for a subsequent
and very interventional procedure, like a surgery, may
be making a_poor decision based on that,

. Q. would that same_concern you have about
discography_apply equally to epidural blocks?

. A. well, typically an epidural block is not a
diagnostic procedure, so something wouldn't necessarily
come from that.

Q. So let's say a selective nerve-root block. .

A. Yeah. I think what gou might be thinkin? is if
I do a selective nerve-root block and subsequently do a

pulse radiofrequency modulation on that. I think there
1s some concarn, but I think you have to weiﬁh the risk
and the long-term outcomes that cccur with the
subsequent procedure, For instance, if you do a
selective nerve-root block and you deem there's heen a
specific amount of benefit, and you choose to do a pulse
radiofrequency modulation, I think the risk of
exacerbating or making_ these symptoms worse by such
procedure are relatively Tow,

Q. You know what? I think my guestion wasn't
clear. My question is: where a spine surgeon does his
own epidural or_selective nerve-root biock and then
bases a surgical decision on that block, is there any
concertt in the medical field about that approach?

A. Oh. A1l right. .

MR. CRAFTON: Object to form. Foundation.

Go ahead.

THE WITNESS: I'm sorry, I understand the
guestion now. ' . .

Again, same thipng with discography. I can't
cite you specific detail in medical Titerature, but I
have my own personal opinion_about that, and I do have
concern ahout making surgical decisions based on a
d}?gnostic block like that.

BY MR. RDGERS: ) )

Q. In other words, in your professional experience,
there's a reason for this sort of separation between the
surgeon and the pain managemept.prov1der?

A. In my practice and opinion, yes. .

Q. when you have confusjon about the pain generator
in a case Yke the plaintiff's where the pain s up in
the trapezial region and you get varying responses from
different injections, is it important to employ other
studies, other diagnostic studies 1ike EMG, nerve
conduction studies, things 1ike that to help isolate the
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pain generator?
A. It can be a reasonable option. :
Q. Is it something that you would recommend doing
before performing an invasive procedure 1ike a fusion?
A.  Not rout ne1¥, no,
Q. Did Dr. McNulty ever recommend facet fnjections
to the plaintiff?
. A. At any period in a time period, or would you
1ike me ta reference a particular perijod?

. well, each time he sent the plaintiff out, he
referred him to Southwest Pain Management, to your
office. Do you see any record of a recommendation far a
facet injection?

A. T doh't see any requests to me, per se, for a

facet injection, but there are several hundred pagas of
documents_here that I haven't gone through.
Q. All right. when he came back to see you after
the surgery the plan, as I understand it, was medial
branch blocks? At least as of April 20, 2010, .
A. T have a note from April 6th, 2010, indicating
that the patient had gone back to see Dr. McNulty and
re-referred to this office for evaluation of possible
medial branch blocks --
Q. okay. . )
. .A. -~ Tor the facet which would be -- not a facet
injection, per se, but a hlock of the nerve that goes to
the facet. :
Q. Right. well, let’'s go back, then, for a moment
to March, so that we get that first return visit. we
now haven't seen the plaintiff --
A. sorry, which year?
Q. 2010.
A, Okay.
Q. SO you now haven't seen the plaintiff, we11, for
nearly four years. He comes back to see you and he's
had this two-TeveT fusjon. vYou write, “He seems to
present in a_very similar fashion as he did
preoperatively several yvears back, still qr
neck pain, radiation to the left trapezia

what does the fact that the plaintiff had Tittle to no
ain relief from that surgery suggest in terms of anyone
aving tisolated that pain geherator? :
MR. CRAFTON: Object to the form. Foundation.
Go ahead, )
THE WITNESS: Yeah, I think that's a tough
conclusion to make. T se€ a Tot of patients who have
surgeries after reasonable isolation of a pain generator
that don't have pain relief afterwards and, in Fact, can
often have worsening of their pain after their surgery,
S0 I don't think T could draw any direct coticlusion -
between a ~- necessarily a pain gernerator workup and a
response the patient had.
BY MR. ROGERS:

Q. Do you know whether there was a reasonable
isolation of the pain generator in this case?

A. I don't know. We hadn't seen him for years.

Q. Right. You weren't part of that workup? .

A, No.

Q.  But it s accurate to state that when the )
plaintiff returned to vou, he was in a very similar .
fashion, as you put {it, to the pain ha had before?
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A, It appears that way, ves,
Gq. was there ang difference in either the location
or the severity of the pain between June 2006 and

March 20107

A. He did not appear to have any significant
difference.

Q. You saw the MRI that was taken after the
surgery. Did the surgery relieve the stenosis that you
observed on the March 2006 MRI?

MR, CRAFTON: I guess I'T? object. I didn't
understand the guestion.

THE WITNESS: It's a good_thing 1 did.
. MR, ROGERS: oOkay. I'1) just have her repeat
it, and then you can take a Took at that Steinberg pile,
if you want.

Can you read that back, please.

(Question read by the reporter.)

MR. ROGERS: Did that make better sense?

MR. CRAFTON: Yeah, thank you.
BY MR. ROGERS:

Q. Okay. .

A. I _have two things to look at. Based on my note
of March 5th, 2010, it indicates that an updated CT scan
of the cervical spine was made from August 11th, 2009,
which showed an anterior cervical disk fusion from €3
through €5. There was a €3-4 stable left-sided joint
arthropathy resulting in moderate left neuroforaminal
stanosis potentially affecting the exiting L4 nerve

root, And it says, parentheses, similar to previous
Tmaging of the studies of the left-sided €3-4 Tevel,
period. — )

Q. That L was a tzpograph1ca1 error?

A. I would note that that seems like a typo, yes.

Q. Go ahead. ,

A. That was my note from 2010. I think you are
referencing another MRI we have of the ceryical spine
from 11/6/08 here, which is compared from 9/24/07, which
shows at C3-4 no significant discogenic disease,
possible mild left neuroforaminal narrowing, secondary
to facet hygertrophy, which was unchanged. And the
impression being a possible mild leftr C3-4
neuroforaminal parrowing, )

. 50 is there anything in those films to
illuminate us on whether the stenosis that you diagnosed
the plaintiff with back in June of 2006 was relieved by
the surgery? . .

MR. CRAFTON: I'11 object te form, foundation.
BY MR. ROGERS:

Q. Go ahead, Doctor.

A. Not based on these documents here,

. Now, I want you to take a Took at this Newport
MRI. And you'll see in it f1nd1ngs and impressions of
annular tears or fissures. There's no comment on such a

condition in any of the Steinberg studies. Do you know
why that difference? k ‘
MR. CRAFTON: Object to form. Foundation,

BY MR. ROGERS:
Q. And for the record, I'm going to attach some of
these exhibits while you're looking that over.
As Exhibit A we'11 attach the Steinberg --
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THE REPORTER: Exhibit B.

) MR. ROGERS: Exhibit B, we'll attach the
Steinberg records we've been referencing. Exhibit ¢
will be the Newport MRI records. Exhibit D will be the
southwest Medical records that the doctor brought. And
the Exhibit & will ba the Southwest records that
Southwest has produced to this office.

.(Exhibits B, ¢, D, and E were marked for
identification.)

THE WITNESS: Could you repeat it? was there a
guestion?
8Y MR, ROGERS; .

Q. Yas. The question is: Why does the Newport MRI
repogted1y show things that aren’t seen in the Steinbarg
MRIs

MR, CRAFTOMN: Same objection.
THE WITNESS: I don't know. I didn’t read these

MRIS.

BY MR. ROGERS:
Is an annular tear something that would be seen

Q.

on the Steinberg MRIs as well as the Newport MRI?

MR. CRAFTON: Form and foundation. )

THE WITNESS: Most Tikely. But it does tindicate
here_a subtle increased sfgna1 that's consistent with a
subtle annular tear, so subtle findings may not have
been reported out on the Steinberg.
BY MR. ROGERS: .

) 3: Are there some radiologists_who interpret a
finding as a tear, where others would call it a
pratrusion?

MR. CRAFTON: Form and foundation.
BY MR. ROGERS:

G. In other words, I'm looking at the same Tevels
here and I'm seeing different words being used, and I'm
wondering why, ]

A. I don't think you would -- a radiologist, at
Teast in my experience from seeing reports from the
radiologists, that there's confusion and/or differences
the reading between a disk bulge or a protrusion and an
annular tear. Those are two different findings.,

what I did imply is that on the Newport MRI it
does says that these were subtle Findings. Maybe
these ~- it wasn‘t as highly scrutinized on somebody's

read.

Q. well, can some radiologists overread a finding
on a 1 1m?

A. Yes, .

¢. okay. ATl right. well, when the plaintiff --
we were focusing on that March 2010 report -- when he
came to see you again, did you do the trigger-point
injections?

A.  Yes. i .

Q. when Dr, McNylty sent him to you, is that what
he. recommended 1s trig?er-point injections?

A, Not particwlarly on that visit, But again, I'm
going back to April 6 of 2010 where he had seen )
Dr., McNulty and then being re-referred back for possible
medial-branch block.

qQ. oka{. . .

A. Logking at my evaluvation there, again felt he
presented in a very similar fashion; %)comb1nat1on of
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possible C4 radicular pain and some myofascial pain. on
March 5th, we opted to do trigger-point injections,

Q.  what happened with the medial-branch blocks that
Dr. McNulty recommended?
Al It appears he ultimately had these. I _just
didn't happen to do it on that visit. I felt 1ike maybe
a trigger point might have been more appropriate at that

time.
But looking on forward to April 6, 2010 --

Q. I know you did them on April 20th.

A. X don't think I have that.

THE WITHESS: But I think we saw those on your
computer, That was the one.
BY MR. ROGERS: .

Q. Let me give this to you. There you go.

, And for the record, the doctor is looking at the
April 20, 2010, records, and I believe the April 22
records are included in that stack I handed you as well.

A. It looks 1ike just the april 20th record. It's
the package of the procedure note as well as the surgery
center documentation.

Q. Do you have those for April 227

MR. CRAFTON: 1It's right there.
{biscussion hald off the record.)
BY MR. ROGERS:

Q. A1l right. So the question is: What was the
plaintiff's_response to the medial-branch blocks?

A, Well, T have him undergoing the medial-branch
blocks, left ¢3 through ca, April 20th, 2010.

The next note's from April 22nd, 2010, on the
follow-up. It indicates the patient appreciated a
30-percent reduction in his left-sided axial neck pain,

continues to complain of left-sided neck pain and left
upper trapezial pain.

Q. okay. what do you draw from that response to
the injection? .

. I consider that not a positive response. A 30
percent is not a very positive response, particulariy
for a dia?nostic procedure like that. _So he's not
having relief from that. I didn’'t feel that a
facet-mediated pain generator was in play here.

Q. Okay. But you felt wharv

A. 1 continued to feel that he had symptoms in a c4
radicular pattern in addition to some myofascial pain in
that region. :

Q..  And that pain is from the facet hypertrophy that
yau diagnosed the plaintiff with at the outset?

A. More precisely -- )

Q. I should probably say compression?

A. correct.

Q. Let me rephrase that to_make a clear record.

You malntain that the plaintiff's pain generator

is a ¢4 compression caused by facet hypertrophy

A. correct. . ,

G. And I know that you weren't involved in much of
the surgical workup -- well, maybe better stated, in any
of it. Do you have an opinion regarding any of that

two-level fusion? )
MR. CRAFTON: oObject to form. Foundation.
THE WITNESS: No,
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BY MR. ROGERS:

Q. All right. After the g1aint1ff's negative
Eegponse to the medfal-branch block, what did you next
o

A. I then arranged for him to have a left C3-4
transforaminal steroid injection.

Q. okay. That's the procedure that you did back in
June 20067

A. Yes,
. Q. A1l right. And was that the procedure that you
intended to do when the plaintiff first returned to you
after that March 2010 visit? .
I'm_not sure what you mean by "intended to do."

Q. well, you did the trigger-point injection.

A. Cerrect.

Q. And was your plan, then, to do a €3-4 epidural?

A. No. My plan initially after the reevaluation
was to do the diagnostic medial-branch block that
pr. McNulty had suggested and requested.

Q. DIid you have a difference of opinion with
pr. McNulty in terms of that recommendation for the
medial-branch block?

>

A. ves. I didn't think this was necessarily
mediated by a facet. And just looking back at his
follow-up ima 1nﬂ. it appeared that he still had some
compression of that nerve root and it was still ina C4
radicular pattern. And so I felt a left C3-4
transforaminal steroid ingection would probably serve
him better, recognizing that he's had some limited
benefit to this in the past. But as a symptomatic
st%ndgo1nt. I thought we could try to provide some pain
relief,

Q. I don't remember, because I just barely saw it
before the deposition began, whether you did the C3-4
gpidUra1 in June of 2010, or you simply planned to do
it?

A. T believe that's the one he has on his computer,
a digital record.

0. Right. ) .

A. And it locks 1ike our note. It looks like
something we did do. And I vaguely recall seeing him
and doing this procedure, but I don't have the hard copy
in front of me, but that certainiy looks like our note,
and it's signed electronically by me, 6/10/2010,

Q. oOkay. So the C3-4 epidural was done on june 10,
20107

A. Carrect.

Q. Do you have a follow-up to know how he responded

to it?

A. I don’t know offhand. I'm sure he does, but I
couldn't tell you today whether ~- when and where he has
follow-up.

Q. okay. L.
A. Let's see. June ilth, this is just a_ procedure

follow-up made by our M.A., just seeing how the
patient's daing.” It says, "Post-procedure call made.
spoke with patient. He's_feeling a little better prior
to procedure.” But I wouldn't consider this_a follow-up
with myself or one of the providers in the clinic. 1It's
a follow-up looking more at have you had any signs of a
complication from the procedure.
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Q. okay, I see, And just for the record, the :
June 10 and June 11 records that you testified about, ;
Dgcﬁo;, we've read off plaintiff's counsel’'s computer;
right?

A, Correct.

Q. Let _me shift gears here. Do you have a future
treatment plan for the plaintiff?

A. I don‘t right now in front of me.

Q. okay. well, will that be formulated upon
determining the plaintiff's response to that epidural
injection?

A. It certainlﬁ would be part of it, yes.

Q. okay. Is there a future treatment plan, even
though it's not yet formulated? 1In other words, is
there a plan to continue seeing the plaintiff or to
discharge him?

A. I don't have any particular plans to discharge
him for any reason. But again, I can't comment on
whether he has a follow-up right now or what date that
might be. But based on what I have here, I have no
reason to believe there would be,

Q. You mentioned at the outset that Dr. Arita was
your former partner. 1Is he no longer with Southwest
Medical Associates?

Correct, he is not.

. Is he still here in town?

A. I believe so. .

Have you discussed the plaintiff with br. Arita?
No,

. Wwhat's your professional opinion of Dr. Arita?
Is he a competent physician?

A. Yes,

How long does facet hypertrophy typically take

o

D?.O

to gérm?
A. I can't tell you that, ,
Q. You described it earlier as a degenerative

process; right?
A. Yean, I think what -- I can tell you that this
is not something that develops in a short term. This is
not a one- to two-day or several-month-type process., It
is a chronic condition that typically takes vears to
develop. .
Q. I asked you earlier about whether smoking
contributes to any of the findings that we saw on an.
MRI. I want to refine that question now. Does smoking
contribute to degeneration in the spine?
A. It can.
MR, CRAFTON: I'11 object to form.
THE WITNESS: It can,
BY MR. ROGERS:
0. Do you know Dr. McNulty?
A, Yes, ) .
Q. Do you work with him?
_A.  In the sense that he's one of_the contracted
orthopedic providers, and so I see a ot of the patients
that are referred back and forth_amongst ourselves, yes.
0. What is your professional opinion of
Dr. McNulty? L -
A. I think he's a competent physician.
. As I understand your testimony, the surgery was )
not effaective in reducing the plaintiff's pain :
Page 23

004135

004135




9€TY00

=

WO hwhi=

saibel, ross md 8 20 10.txt

complaints?

MR. CRAFTON: Object to form,

THE WITNESS: That would be per the patient's
report. The patient returned to me teliing me he had
continued pain, which appeared to be in a very similar
fashion that he had befora,

BY MR. ROGERS:

., Q. _what was it you said earlier about responses to
injections? You safd somethinﬁ to the affect that
75 percent or greater is the threshold for a positive
response. Did I understand that?
. A. veah. I was referring to a diagnostic procedure
in trying to infer what a positive response is to that.
And in my practice, I tend to be a little more
conservatrive. T look for a positive response of around
75 _percent or greater. But then in the community, I
think a 50 percent or greater mark is often construed as
a positive response,

. MR. ROGERS: I think I'm done. Lat me just
finish going through here,
f MR. CRAFTON: I am going to have a few questions
or you,

MR. ROGERS: well, go ahead. )

MR. CRAFTON: DO ¥nu want me to go ahead while
you're looking through it

MR, ROGERS: Yeah.
EXAMINATION
BY MR. CRAFTON: .

Q. _ Doctor, I introduced myself to you before the
deposition. My name is Brice Crafton. I'm representing
plaintiff, Mr. simao,

and first of all, Doctor, does pain -- E'm
sorry, strike that. .

. Does degeneration always equate to pain in your
experience?

A.  No.

Q. Okay. 1In other words, somebody can have a
degenerative conditjon in thetr spine and it is an
asymptomatic condition?

A. Yes.

Q. And can trauma cause an asymptomatic condition
to become symptomatic, meaning that it becomes painful
after trauma?

MR. ROGERS: objection, vague as to -~ well, to
about four terms in the question.

But go ahead.

THE WITNESS: I think the conclusion of sayinﬁ
that an asymgtomat1c degenerative process can be somehow
exacerbated by trauma 15 one question, which it
certainly can. But a bigger picture could be just does

trauma result in people having pain that maK Qr may not
be due to the underlying deﬁenerat1on they had hefore,
I see all variations of such. They can have an
underlying degenerative process and have some t{pe of
trauma ang present with pain, and we are often left with
how much of this is due to the underlying degenerative
process and how much of this is due to trauma. 1It's a
tough question to answer.
BY MR. CRAFTON:

. And let me try to simplify it a Tittle bit, or
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simplify the question a Tittle bit.

In your experience can trauma cause an
asymptomatic degenerative condition to become painful --
or I'm sorry, not painful -- symptomatic?

. MR. ROGERS: Same objection, and it's an
incomplete thotheh cal.

Go ahead.

THE WITHNESS: Again, I think the conclusion was
can it cause tha degenerative procaess to become painful.
It's hard to make that concJusion. I could say that,
yes, a person who has an underlying asymptomatic
degenarative process who has a trauma can have pain in a
region that you might expect with that degenerative
process. Yes, that was true.

BY MR. CRAFTON: i
Q. And you diagnosed -- or your diagnosis of
Mr. Simac was a € -~ correct me 1f I'm wrong -- a C3-4

comprassion resulting in a facet hypertrophy? pid I get

that right? .

A. I think you have it backwards. You have,
radiographically, a facet hypertrophy causing some
compression upon his ¢4 nerve root, which exits the C3-4
foraman. .

Q. Aand you stated earlier that that is a
degenerative process?

A. A Ffacet hypertrophy 1s a degenerative process,
yas.
Q. 1Is it possible for one to have a facet:
hypzrtrophy that is asymptomatic? -

. Yes.

Q. And can trauma cause that to bscome symptomatic?

MR. ROGERS: Same objection as earlier.

THE WITNESS: It seems 1ike the same quastion as
before,

Again, 1t can ~- thecretically, can a trauma
cause an asymptomatic degenerative conditjon, begin to
cause pain now? Yes. Does it necessarily correlate to
the degenerative process that's going on at that level?
NO .

8Y MR. CRAFTON; .

Q. I'm going to May 6th, 2000 -- I'm sorry, the
may i0th, 2006, record, which I beljeve was the first
time we talked about Mr. Simao receiving trigger-point
injections; correct?

A.  May 10th, 20067

Q. Yes.

A, Correct. .

Q. And since that discussion there was some .
guestions and some -- I gyess, some guestions regarding
a good response, or Mr. Simac having relief from those
injectijons. Do you recall that discussion?

A, Yés.

Q. Can you point to me in the record, the May 1Cth,
2006, record, where it states that Mr. Simao was
relieved at all from the tr1gger—p01nt injections?

A.  From the may i0th, 2006, record?

Q. Yes.

MR. ROGERS: Let's go off for a second.

(piscussion held off the record.)

THE WITNESS: For the May 10th, 2006, no.
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BY MR. CRAFTON:

Q. aAnd I think off the record you said it was a

follow-up note?
A. That's correct,

0. And then I must have missed that. can you point
me to that follow-up note that talks about the relief
from the trigger-point injections?

MR. ROGERS: I think it's in this stack right
here. There's 5/10, and then going with your left hand,
up.

THE WITNESS: Backwards?

MR. ROGERS: Yeah.

THE WITNESS: Off the record for a minute?

MR. ROGERS: yeah,

(Discussion held off the recard.)

THE WITNESS: This is_the one. A note from
June 20, 2006, in the interval history section, this is
after he's had the trigger points, but also after he had
the left €3-4 transforaminal stereid injection. It
states: He had a good overall response to the steroid
injection, noticing a decrease in nis headaches.
Continues to have some left pain -- or pain in the left
trapezial area. And it says he did respond well to the
trigger-point injecrions previously.

BY MR. CRAFTON:

Q. could you state which one was more, I guess,
tharapeutic for him?

A.  No. . L

0. was either of those diagnhostic in nature?

A. No.

Q. Thank you for clarifying that.

you're not a spine surgeon; correct, Doctor?

A, NO.

Q. And you would Teave decisions regarding whether
a person should undergo spine surgery to the spine
surgeon; is that fair?

A. Yes. ] .

Q. 50 whether or not Mr. Simao is a candidate for
surgery, you would leave those sorts of opinions to the
spine surgeons themselves; is that correct? .

MR, ROGERS: Objection. I'm going to object on
the reasonable -- pardon me -- relevance grounds,
candidacy versus necessity.

But go ahead. .

MR. CRAFTON! And I'11 just state the relevancy
of a proper objection. But we're hot going to quibble
over that.

MR. ROGERS: Right. Right.

THE WITNESS! 1In general, yes, I _would leave
that decision to the surgeon. I cartainly have my

erceptions of, you know, which patients I think would
ge better served by surgical intervention and which
would not, but ultimately it's going to be up to the
surgeon and the patient.

BY MR. CRAFTON:

Q. And correct me if I'm wrong, I believe you
answered the question that Mr. Rogers had -~ the
question is! But you don't have any opinion of whether
or not Mr. Simac should or should not have undargone
surgery, do you?
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A. No.

Q. There was some discussjon about certain MRI
films and why one MRI film wouldn't necessarily contain
the same information that another MRI report -- and I'm
talking ahout the reports would contain?

A, Yes.

Q. Do you remember that discussion?

A.  Yes.

Q. In your experience, deoes that have a lot to do
with wgo's attually reading the MRIS and preparing the
report

A. Are you refarring to the variations in the
report --

Q. Yes, .

A. -- from one radiologist to another?

Q. Yes.

A.  Yes, .

Q. And, for example, in order to confirm or_deny
whether there are annular fissures in one MRI Film

versus another, you would have to look at the actual MRI
films yourself; correct?

A. I'm not sure what the question is. If I felt
there was some discrepancy between two readings,
certainly a third party, yourself, or whoever is
involved, would want to see the films,

Q. For example, we spoke -- or we Jlooked at an MRI
film from Newport and also one from Steinberg. Do you
recall that?

A.  Yes,

Q. where one referenced annular fissures and the
other did not?

A, Yes,

Q. In order to confirm or deny whether or not there
are annular fissures in the Steinberﬁ MRI, you would
actually want to see and interpret that MRI on your own;
is that fair?

" A, If I felt there was a significant variation of
the two, yeah, I would 1ike to sea it myself,

Q. And you haven’t seen any of the MRI films?
You're relying strictly off of the -- you're relying
upen the reﬁort; is that fair?

A. Wwith regard to these particular ones --
Q. Yeah.
A. -- or in general?

T don't know if I saw the fiIms to his initial
reports or not, Usually I'11 state whether I'm seein?
the actual films and/or the report, but I can't recal
on the ones that were referenced here, particularly from
2008 and 2009 when I wasn't involved with him, s0 I
didn't see the report or the film, .

Q. poas the presence of annular fissures in the
Newport record, did 1t cause you to change or madify any
of your diagnoses?

A.  No. o

Q. Does it have any effect on vour opinions
whatsoever? )

A. I think it certainly has to be taken into
consideration. But_again,_ going back to this, it Tooks
like these are subtle_anpular tears. It looks like, I
think, there's probably limited clinical significance to
it, based on this report at least.
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Q. with facet hypertrophy and a compressign of the
€3-C4 disk, what are Mr. Simao's treatment options
according to the diagnosis that you've reached?

. MR. ROGERS: I'm going to object. It misstates
the diagnosis and the testimony.
But go ahead.

BY MR. CRAFTON:

Q. Please correct me with the diagnosis, because

I'm not reading it off the record right now,
A. I think what he's referring to is the facet
hypertrophy causing compression of the ¢4 nerve root --
Q. I apologize.
A. -- varsus the C3 disk,

His options for that are several, depending on
the severity of discomfort he's having. He can do
nothing. He can take a varjety of medications, ranging
from anti-inflammatories, gpiates, anti-neurgpathic
medications to try to provide some symptomatic
improvement. He can have interventional modalities that
we've talked about before, having steroid injections at
the €3-4 level, or he can consider surgical
intervention.

Q. And what sort of surgical intervention could he
consider?

A. That would have to be left up to the spine
surgeon.

Q. Is a rhizotomy an appropriate treatment for
Mr. simao's condition?

A. A rhizotomy presumably would be referring to a
medial-branch rhizotomy,

0. I think it's also called a neuro-oblation?

A.  Yeah, a medial-branch rhizotomy or a
radiofrequency oblation would not have any effect on a

compressed C4 nerve root if that is truly your pain
generator. .

Q. what sort of condition would a -~ and I'm %ust
goin? to refer to it as a rhizotomy -- what sort o
gong tion would a rhizotomy be an appropriate treatment

or

A. Rhizotomy is the appropriate treatment for
facet-mediated pain.

Q. and you ruled out that facet-mediated pain fin
Mr. simao? .

A. I did a diagnostic medial-branch block in
sometime of this ﬁear, 2010, which he did not have a
response to, which would tend to rule out a
facet-mediated pain; although, the responses to that are
variable in my practice, that rules out a facet-mediated

ain.
P Q. Wwhat treatment would you racommend to Mr. Simao
at this point in time to more definitively diagnose his
condition and also to treat his condition? .

MR. ROGERS: I'm going to object to the guestion
about "more definitively. I don't think thare's been
any questions about the definiteness of the diagnosis.

But go ahead.

THE WITNESS: It seems like there's two
guestions. One is --

BY MR. CRAFTON: )
Q. well, let's break it down to --
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A. -- diagnostic and --
Q. -- diagnostic and --
A, -- two is therapautic.
£ G. -- therapeutic. Let's talk about diagnostic
irst,

A. From a diagnostic standpoint, based on the last
time I saw him, I would pursue again a selective
nerve-root block at the C4 Tlavel,

Q. what would he the purpose of that? would you
explain?

A. To see if he's having C4 nerve-root mediated
pain caused by the compression of the narve root.

Q. $s that it? I mean, at this point in time.

A. as,

Q. Okay, And what -- assuming that that has a
positive ouwtcome, what would be vour treatment aptions
for -« or ygur treatment recommendations for him?

A. Again, from my perspective, I'm not the spine
surgeon, But my job is to provide some diagnostics, but
also some therapeutic interventions, which range from
the modalities we mentioned before. wWould it ge a
medication management or a repeat steroid 1njection? or
consider re-referral back to the surgeon to see if he

felt there was any other surgical interventions that
could help alleviate this based on those diagnostic
results. .

G. And assuming the result was negative, what would
be your next step?

A. If the result was negative, I'd probably
continue to do myofascial treatments for him, medication
management. He may not have any further interventional
or surgical modalities that are available to him.
© Q. At that point in time, is it foreseeable to you
that he would be recommended for, say, an implant of an
electronic stimulator or other type of pain-relief
modality, such as the Morphing pgmﬁ for --

A. I could see where some mignt consider that an
option. I don't consider a Mor?h1ne pump or any
intrathecal device right now a likely option for that.

Q. No, I understand right now. But I'm saying --
and I understand that there still has to be further
workup with Mr. simao; is that fair?

A.  Yes, .

Q.  But those are two foreseeable options, assuming
that he receives no relief from other types of
therapeutic modalities, such as the ones we've

discussed? )
A. I could see where somebody would think that’s a

reasonable option. I don't particularly think that's an
option for him. But, yes, those are treatment
modalities that somebody would feel is appropriate.

MR. CRAFTON: oOkay. Thank you.

MR, ROGERS: Let's go off for a second.

(Discussion heid off the record.)

EXAMINATION (continued)

BY MR. ROGERS! ) ‘ )

. To wrap up plaintiff’'s line of questioning, it
sounds as though you're not in_a position right now to
formulate a_future treatment plan; but at this point you
are not inclined to recommend any invasive procedures
Tike intrathecal -+mplantation --
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A, No.

Q. -~ 1s that correct?

A. That's correct.

Q. Something I noticed about your pain climic was
that you provide a psycholegist to patients who are
referred to you. What's thé role of the psychologist in
your clinic?

A,  Currently we don't have a ?sycho1ogist in our
clinic, but_at the time of our evaluation we_did have a
pain gsycho10g1§t in the cTinic. And the role can be
variable. I think in his —- in his records here,
there's a note from her on intake that's just a generail

overview of the patient telling him about the clinic and
what maybe he has to look forward to as far as treatment
processes.

But 1f you speak in terms of general medatities
as a pain ps¥cho1ogist in a clinic, you know, we often
deal with a larger ~- what we call a hiopsychosocial
model of pain, which can be very complicated and
involves variables other than what we find on imaging,
meaning compressed nerve roots and disk degeneration,

S0 attampting to provide a patient with a more global
pain treatment is what I think the pain psychologist
adds to thar,

Q. A pain psychologist_can be useful in determining
whether there's a nonphysiologic cause of the
complaints; is that cerrect?

A, A pain psychologist could look to see what type
of variables the patient may present with that; can
predict how they may do to treatment, or_how they may
respond to certain physiolagic -- or we'll say
physiologic findinﬁg, as you might state it, such as
pain, or radiographic findings such as degenerative
changas in the spine. I don't thipk that they can i
necessari1¥ sort out, “you have pain that is physiologic
or nonphysiologic,” but rather a giobal assessment of
the pain of how they feel their pain has affected them

and how it may correlate with more objective findings
such as an MRI of the neck or back.

Q. _ And, in addition,_to help patients who have some
psychological overlay deal with their pain?

A, correact. ]

Q. Do you know whether the plaintiff has some sort
of psychologic overlay?

A, No,

Q. You testified earlier that his MRI findings were
subtle. You said that in reference particularly to the
Fissures or tears; but you said that, it seemed,
.genera]1g about the physical exam and the MRI findings
at Steinberyg as well, But did T understand you right?

A. I said that the report from the Newport MRI
indicated that there were subtle annular tears.

Q. okay. what I mean by my question is: It Eoes
to your earlier testimon¥ that a person can have the
same findings that the plaintiff has on diagnostic
studies without having pain?

A.  Correct, . \

Q. Do you know whether there's a nonphysiological
component to the plaintiff's complaints?

MR. CRAFTON: oObject to form and foundation.
THE WITNESS: I can't confirm that, no.
pPage 30
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25 MR. CRAFTON: Beyond the scope.
00073
MR. ROGERS: All1 right, that's it.
{The deposition ceoncluded at 5:09 p.m.)
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1 CERTIFICATE OF DEPONENT
% PAGE LINE  CHANGE REASON
4
3
6
7
8
9

19 * * L1 * =

20 I, ROSS SEIBEL, M.D., deponent herein, do hereby
cert1fy and declare that the within and foregoing

21 transcription to be my deposition in said action; that I
have read, corrected and do_hereby affix my signature to

22 said deposition, under penalty of perjury.

24 ROSS SEIBEL, M.D., Deponent bate

{ERTIFICATE OF REPORTER

STATE OF NEVADA
}ss:

I, Jean M. Dahlberg, a duly commissioned and Tlicensed
Court Reporter, Clark County, State of devada, do hereby

1
2
3 COUNTY OF CLARK
5
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) seibel, ross md 8 20 10.txt
certify: That I reported the taking of the depositign
of the witness, Ross Seibel, M.D., commencing on Friday,
August 20, 2010, at 3:14 p.m.

That prior to being examined, the witness was, by me,
duly sworn to testify to the truth. That I thereafter
transcribed my said shorthand notas into typewrft1ng and
that the typewritten transcript of said deposition is a
complete, true and accurate transcription of said
shorthand notes, |

I further certify that I am not a relative or
employee of an attorney or counsel of any of the
parties, nor_a relative or ampioyee of an attorney or
counse] jnvolved in said action, nor a person
financially interested in the action. .

IN WITNESS HEREOF, I have hereunto set my hand in my
office in tha County of Clark, State of Nevada, this
day of August, 2010.

JEAN M. DAHLBERG, RPR, CCR NO. 75%, CS5R 11715
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STEPHEN H. ROGERS, ESQ. Electronically Filed
Nevada Bar No. 5755 05/17/2011 02:09:25 PM

ROGERS, MASTRANGELOQO, CARVALHO & MITCHELL

300 South Fourth Street, Suite 710 *

Las Vegas, Nevada 89101 m i égawvw—-
Phone (702) 383-3400

Fax (702) 384-1460 CLERK OF THE COURT

Attorneys for Defendant Jenny Rish

DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAQO, individually and ) CASENQ. AS539455

CHERYI! ANN SIMAQ, individually, and as )
husband and wife, ) DEPT.NO X

: )
‘ Plaintiff, )
)
V. : %
JENNY RISH; JAMES RISH; LINDA RISH; )
DOES 1~ V; and ROE CORPORATIONS [ -V, )
inclusive, g
Defendants. ;

CERTIFICATE OF SERVICE

P\Jrsuant to NRCP 5(z), and EDCR 7.26(a), I hereby certify that 1 a.m an employee of
ROGERS MASTRANGELO, CARVAL HO & MITCHELL, and on the f j— day of May, 2011,
a true and correct copy of DEFENDANT’S MOTION FOR NEW TRIAL was served via First

Class, U.S. Mail, postage prepaid, addressed as follows, upon the following counsel of record:

"
H
i
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David T. Wall, Esq.

MAINOR EGLET

400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101
Telephone: (702) 450-5400
Facsimile: (702) 450-5451
Attorneys for Plaintiffs

M:\Rogers\Rish adv. Sinno\PleadingsiCent Sve - Motion New Tuial.wpd

L
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STEPHEN H. ROGERS, ESQ.

INevada Bar No. 5755

ROGERS, MASTRANGELO, CARVALHO & MITCHELL
300 South Fourth Street, Suite 710

Las Vegas, Nevada 89101

Phone (702) 383-3400

FFax (702) 384-1460

Attorneys for Defendant Jenny Rish

DISTRICT COURT.
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAGQ, individually and
ICHERYL ANN SIMAQ, individually, and as

husband and wife, DEPT. NO

Plaintiff,

JENNY RISH; JAMES RISH; LINDA RISH;
DOES I - V; and ROE CORPORATIONS1-V,
inclusive,

Defendants.

)
)
)
)
)
)
V. )
)
)
)
)
)
)
)

SUBPOENA - CIVIL
O REGULAR B DUCES TECUM

THE STATE OF NEVADA SENDS GREETINGS TO:

Jans-Jorg Rosler, MLD.
Nevada Spine Institute
7140 Smoke Ranch Road
Las Vegas, Nevada 89128
Telephone: 702-320-8111

appear is Rogers, Mastrangelo, Carvalho & Mitchell, 300 South Fourth

CASE NO.

Electronicaily Filed

05/18/2011 01:44:17 PM

A b -

CLERK OF THE COURT

A539455
X

YOU ARE HEREBY COMMANDED that all singular, business and excuses set aside,

iyou appear and attend on May 26, 2011, at 11:00 a.m. The address where you are required to

Street, 710 Bank of

America Plaza, Las Vegas, Nevada 89101. Your attendance is required to give testimony and/or to
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produce and permit inspection and copying of designated books, documents or tangible things in
lyour possession, custody or control. You are required to bring with you at the time of your
appearance any items set forth below. If you fail to attend, you may be deemed guilty of contempt

of Court and liable to pay all losses and damages caused by your failure to appear.

ITEMS TO BE PRODUCED

1L The flouroscopy images taken at the time of the discogram, which you
published to the jury during the Trial of the above named case pertaining to
WILLIAM JAY SIMAO DOB (5-08-1963.

IN LIEU OF APPEARANCE, you are permitted to provide a copy of the above- referenced

documentation together with a signed and notarized Affidavit or Certitficate of Custodian of Records,
on or before Thursday, the 26th day of May, 2011 at the hour of 10:00 a.m., to Rogers,
Mastrangelo, Carvalho & Mitchell, 300 South Fourth Street, 710 Bank of Ametica Plaza, Las Vegas,
[Nevada 89101.

Please see Exhibit “A” attached hereto for information regarding the rights of the person
subject to this Subpoena.

DATED this _| day of May, 2011.

L
ROGERS, MASTRA
MITCHBLE——

‘‘‘‘‘‘

CARVALHO &

Stephen H, Rogers, Esq.

Nevada Bar No. 5755

300 South Fourth Street, Suite 710
Las Vegas, Nevada 89101
Telephone: (702) 383-3400
Facsimile: 702-384-1460
Attorneys for Defendant Jenny Rish

EXHIBIT “A”

Pagc2of 5
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EXHIBIT “A”®
NEVADA RULES OF CIVIL PROCEDURE
Rule 45
(c) Protection of Persons Subject to Subpoena.
(0 A party ot an attorney responsible for the issuance and service of a subpoena shall take

reasonable steps to avoid imposing undue burden or expense on a person subject to that subpoena. The
court on behalf of which the subpoena was issued shall enforce this duty and impose upon the party or
attorney in breach of this duty an appropriate sanction, which may include, but is not limited to, lost
carnings and a reasonable attorney’s fee.

(2) (A) A person commanded to produce and permit inspection and copying of designated
books, papers, documents ot tangible things, or inspection of premises need not appear in person at the
place of production or inspection unless commanded to appear for deposition, hearing or trial,

(B) Subject to paragraph (d}(2) of this rule, a person commanded to produce and
permit inspection and ¢copying may, within 14 days after service of the subpoena or before the time
specified for compliance if such time is less than 14 days after service, serve upon the party or attorney
designated in the subpoena wriften objection to inspection or copying of any or all of the designated
materials or of the preinises. If objection is made, the party serving the subpoena shall not be entitled to
inspect and copy the materials or inspect the premises except pursuant to an order of the court by which the
subpoena was issued. If objection has been made, the party serving the subpoena may, upon notice to the
person comimanded to produce, move at any time for an order to compe! the production. Such an order to
compel production shall protect any person who is not a party or an officer of a party from significant
expense resulting from the inspection and copying commanded.

3 (A) On timely motion, the court by which a subpoena was issued shall quash or modify
the subpoena if it

(i) fails to allow reasonable time for compliance;

(i) requires a person who is not a party or an officer of a party to travel toa
place more than 100 miles from the place where that person resides, is employed or regularly
transacts business in person, except that such a person may in order to attend trial be comnmanded
to travel from any such place within the state in which the trial is held, or

(1i)  requires disclosure of privileged or other protected matter and no
exception or waiver applies, or

(iv) subjects a person to undue burden,

(B) Tf a subpoena

(i) requires disclosure of a trade secret or other confidential research,
development, or commercial information, or

(i) requires disclosure of an unretained expert’s opinion or information not
describing specific events or occurrences in dispute and resulting from the expert’s study made not
at the request of any party,

the court may, to protect a person subject to or affected by the subpoena, quash or modify the subpoena or,
if the party in whose behalf the subpoena is issued shows a substantial need for the testimony or material
hat cannot be otherwise met without undue hardship and assures that the person to whom the subpoena is
addressed will be reasonably compensated, the court may order appearance or production only upon
specified conditions.

(d) Duties in Responding to Subpoena.

(1) A person responding to a subpoena to produce docurnents shali produce them as they are
kept in the usual course of business or shall organize and label them to correspond with the categories in

he demand.

2) When information subject to a subpoena is withheld on a claim that it is privileged or
subject to protection as trial preparation materials, the claim shall be made expressly and shali be supported
by a description of the nature of the docuinents, communications, or things not produced that is sufficient
to enable the demanding party to contest the claim.

Page3 ol 5
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(a), and EDCR 7.26(a), I hereby certify that I am an employee of Rogers,
Mastrangelo, Carvatho & Mitchell, and on the ﬁay of May, 2011, a true and correct copy of the
foregoing SUBPOENA DUCES TFR.CUM was served via First Class, U.S. Mail, postage prepaid,

addressed as follows, upon the following counsel of record:

David T. Wall, Esq.

IMAINOR EGLET

400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101
Telephone: (702) 450-5400
Facsimile: (702) 450-5451
Attorneys for Plaintiffs

Rogers, Mastrangelo, Carvalho & Mitchell
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ROBERT T. EGLET, ESQ.
Nevada Bar No. 3402

DAVID T. WALL, ESQ.
Nevada Bar No. 2805
ROBERT M. ADAMS, ESQ.
Nevada Bar No. 6551
MAINOR EGLET

400 South Fourth Street, Suite 600
Las Vegas, Nevada §9101

Ph: (702) 450-5400

Tx: (702) 450-5451
dwall@mainocrlawyers.com

MATTHEW E. AARON, ESQ.
Nevada Bar No. 4900

AARON & PATERNOSTER, LTD.
2300 West Sahara Avenue, Ste.650
{as Vegas, Nevada 89102

Ph.: (702) 384-4111

Fx.: (702) 384-8222

Attorneys for Plaintiffs

Electronically Filed

05/25/2011 11:06:52 AM
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

WILLIAM JAY SIMAO, individually and
CHERYL ANN SIMAO, individually, and as
husband and wife,

Plaintiffs,
V.
JENNY RISH; JAMES RISH:; LINDA RISH;

DOES I through V; and ROE CORPORATIONS I
through V, inclusive,

Defendants.

CASE NO.: A539455
DEPT.NO.: X

PLAINTIFFS’ MOTION FOR
ATTORNEYS’ FEES
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COME NOW, Plaintiffs, WILLIAM and CHERYL SIMAO, by and through their
attorneys of record, ROBERT T. EGLET, ESQ., DAVID T. WALL, ESQ. and ROBERT M.
ADAMS, ESQ. of the law firm of MAINOR EGLET, and hereby submits their instant Brief in
Favor of an Award of Attorneys’ Fees.

‘This Brief is made and based upon the pleadings and papers on file herein and the
attached Points and Authorities.

DATED this_«29 __day of May, 2011.

MAINOR EGLET

Al

DAVID T. WALL, ESQ.
Nevada Bar No. 2805
Attorney for Plaintiffs

NOTICE OF MOTION

004156

PLEASE TAKE NOTICE that the undersigned will bring the foregoing PLAINTIFES®

MOTION FOR ATTORNEYS’ FEES, on for hearing on the 30 day of JUNE 2011, at the

hour of " A" i f)sépartment X or as soon thereafter as counse! may be heard.

Dated this _ day of May, 2011.

UNSIGNED

DISTRICT COURT JUDGE

Respectfully submitted by:

20724

JAVID T. WALL, ESQ.
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MEMORANDUM OF POINTS AND AUTHORITIES
I

STATEMENT OF FACTS

This case involves a motor vehicle accident occurring on April 15, 2005. The Plaintiff,
WILLIAM SIMAQ, was driving southbound on Interstate 15 when he was rear-ended by a
vehicle driven by the Defendant, JENNY RISH. Defendant did not deny causing the accident.
Plaintiff WILLIAM SIMAOQ was injured in the accident and brought the instant action, on April
13, 2007, which included a claim for loss of consortium by WILLIAM SIMAQ’s wife, Plaintiff
CHERYL SIMAOQO. In an effort to resolve the instant matter, on February 5, 2009, Plaintiffs
served upon Defendant an Offer of Judgment in the amount of $799,999.00. (See Exhibit <17).
Said offer was rejected by Defendant and the matter proceeded forward with discovery in
preparation for trial,

As the Court will recall, the jury trial began on March 14, 2011, and had nearly been
completed before Plaintiffs were forced to move to strike Defendant’s Answer after Defendant’s
counse!’s repeated and willful violations of this Court’s pre-trial orders. The Plaintiffs’ oral
motion to strike the Defendant’s Answer was rooted primarily in the Defendant’s repeated
violations of the Court’s Order granting the Plaintiffs’ Motion in Limine to Preclude Defendant
From Raising a Minor Impact Defense. However, Defendant violated other Orders of this Court
during the trial, and the cumulative effect of such violations was material to the Court’s analysis.
These other violations included violations of this Court’s pre-trial orders excluding prior and
subsequent accidents and injuries and medical build-up/attorney driven litigation arguments.
Due to all of these violations, and only after progressive sanctions had been issued against the

Defendant 1o no avail, this Court struck Defendant's Answer, converting this litigation into a
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default judgment under NRCP 55. The case proceeded to a prove-up hearing on damages only,
which took place on Friday, April 1, 2011,

On April 28, 2011, a Judgment by the Court was filed, awarding Pla.intiffs $3,493,983.45,
inclusive of past medical expenses, past and future pain and suffering, loss of consortium on
behalf of Plaintiff, Cheryl Simao, and litigation costs. (See Judgment at Exhibit “2”). The
Judgment was subsequently entered on May 3, 2011 (See Entry of Judgment at Exhibit “3”).
Because the $3,493,983.45 Judgment unquestionably exceeds the $799,999.00 amount reflected
within the February 5, 2009 Offer of Judgment, Defendant must suffer the consequences set forth
by NRCP 68 and NRS 17.115.

Defendant’s attorney in this matter, Stephen H. Rogers Esq., is an experienced attorney
who is no doubt familiar with Nevada procedure and trial practice. Certainly, Defendant's
counsel understood the additional risks of proceeding to trial after rejecting the Offer if they
failed to obtain a more favorable judgment. These additional risks are expressly set forth by our
Legislature and all controlling case law. Undoubtedly, counsel understands the purpose of
NRCP 68 is to promote settlement. Matthews v. Collman, 110 Nev. 940, 8§78 P.2d 971 (Nev.
1994). In fact, the provisions of NRCP 68 were amended demonstrating the Supreme Court’s
intent to have parties take offers more seriously to promote settlement. Defendant, by and
through her counsel, did NOT accept the February 35, 2009 Offer of Judgment, proceeded to trial
and was unsuccessful. Consequently, Plaintiff is entitled to reasonable attorney’s fees and

interest,

1.
ARGUMENT

A, LEGAL ANALYSIS

The law on this topic is clear; both interest and fees are warranted in this matter.

-4 -
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Specifically, NRCP 68 states that if the offeree rejects an offer and fails to obtain a more
favorable judgment, the offeree ghall pay applicable interest on the judgment from the time of the
offer to the time of entry of the judgment and reasonable attorney’s fees incurred by the offeror
from the time of the offer.’

Further, NRS 17.115 states that a party who rejects an Offer of Judgment, and fails to
obtain a more favorable judgment, may be ordered to pay interest on the judgment for the period
from the date of service of the offer to the date of entry of the judgment and reasonable
attorney’s fees incurred by the party who made the offer for the period from the date of service
of the offer to the date of eniry of the judgment.

The Nevada Supreme Court set forth four (4) factors of consideration when awarding
fees under NRCP 68. Beattie v. Thomas, 99 Nev. 579, 668 P.2d 268 (1983). These factors
include:

(1)  Whether the claim was brought in good faith,

(2) Whether the Offer of Judgment was reasonable and in good faith in both its
timing and amount;

3 Whether the decision to reject the offer and proceed to trial was reasonable; and,

(4)  Whether the fees sought are reasonable and justified in amount,

Applying these to the inslant case, it is clear that discretion should be exercised in favor
of allowing a full award of attorney’s fees and interest.

(1)  Plaintiff’s claim was brought in good faith.

There is no doubt that the Simao’s claims were brought in good faith.

' in this matter the Plaintiffs exceeded the Offer of Judgment by more than TWO AND A HALF MILLION
DOLLARS. As such, Plaintiff is entitled to recover the amounts authorized by the provisions of both NRS 17.115
and NRCP 68.

_5.-
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The evidence introduced at trial proved that this case involved a rear-end type collision
whete liability was uncontested and which collision resulted in serious injury.

Moreover, at trial it was unequivocally demonstrated that ever since the motor vehicle
collision there has been a consistent history of Mr, Simao’s neck pain that stems directly from
the motor vehicle accident in question. The medical evidence produced throughout this litigation
and presented at trial shows without a doubt that Mr. Simao’s neck complaints, and the ensuing
medical treatment, including surgery, was due to the subject motor vehicle collision.
Notwithstanding, Defendant refused to accept responsibility for her negligence, failing to
acknowledge that her negligence caused Mr. Simao’s need for medial treatment. In fact,
Defendant hired two (2) medical witnesses, Jeffrey Wang, M.D., a spine surgeon, and David
Fish, M.D., a pain management physician, who both authored medical expert reports and gave
deposition testimony and trial testimony, disputing the cause of Mr. Simao’s cervical spine
injury, claiming that his neck pain was purely degenerative and that his neck surgery was not
warranted. 1t was successfully proven at trial, however, through Mr, Simao’s treating physicians,
that his claimed injuries and ensuing medical treatment was caused by the motor vehicle
collision.

Because the Defendant refused to accept responsibility for her negligence, Plaintiffs were
forced to hire counsel and file a law suit, which has now been ongoing for over four (4) years.
Clearly, this matter was brought in good faith.

(2)  The Offer of Judgment was reasonable and served in good faith.

Each and every piece of evidence in this matter pointed to a probable jury verdict in

excess of the $799,999 00 Offer of Judgment.
First, almost immediately following the collision, Mr. Simao presented at Southwest

Medical Associates Urgent Care Clinic complaining of neck and back pain, lefl shoulder and left

-6-
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elbow pain, as well as tenderness to the back of his head. (See Medical Record dated April 15,
2005, attached hereto as Exhibit “4”). Thereafter, Mr. Simao began a conservative course of
medical treatment for his neck and head which did not result in any significant improvement. A
CT scan and MRI of his head/brain were ordered as a resuit of his headaches, which he described
were different than the migraines that he had a history of having. In December 2005, Mr. Simao
began receiving medical treatment with a new physician at Southwest Medical, Dr. Dean Tsai,
who prescribed physical therapy for Mr. Simao’s ongoing neck and shoulder pain. Mr. Simao
was later prescribed a four-leads TENS unit by Dr. Tsai. On March 22, 2006, after months of
unsuccessful conservative care, Mr. Simao was order to undergo a cervical MRI which indicated
a 2-3 mm disc protrusion at the L-4-C-5 level with facet hypertrophy and narrowing with
possible C4 nerve root contact within the neural foramen. (See MRI Report at Exhibit “5").
Upon this discovery, M r. Simao was immediately referred to a spine surgeon, Dr. Patrick
McNulty. By June 2007, surgery to Mr. Simao’s neck was already being discussed as an option
for care, aithough a more conservative regimen was opted for at that time. (See Southwest
Medical Associates Record dated June 4, 2007 at Exhibit “6”). After approximately three (3)
years of conservative care which included physical therapy, multiple series of diagnostic and
therapeutic injections, narcotic pain medications, as well as a second opinion with Dr, Jaswinder
Grover and more pain management injections with Dr. Jorg Rosler, Mr. Simao was referred for
cervical spine surgery, which took place on November 18, 2009 at the hands of Dr. McNulty.

By February 5, 2009, the date of the Offer of Judgment, Mr. Simao had already incurred
over $63,000.00 in medical expenses, was still treating for his neck pain, and had long been
recommended for a cervical spine fusion. Mr. Simao’s incurred medical expenses after the
March 2009 surgery, in the month following the Offer of Judgment, totaled $170,091.84. Even

after undergoing cervical spine surgery in March 2009, Mr. Simao had ongoing pain which

-7-
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required continued medical treatment. The total amount of Mr. Simao’s medical treatment
presented at trial was $194,390.10. Moreover, due to Mr. Simao’s continued pain, his quality of
life was greatly affected. Accordingly, Plaimiffs hired Stan Smith, Ph.D., an expert economist,
who offered an opinion, testifying to the same at trial, that Mr. Simao’s losses with respect to his
decreased value of life averaged to approximately $905,169.00, which is the amount awarded for
this item of damapes in the Judgment. (See Supplemental Report, dated March 29, 2011, at
Exhibit “7,”; see also Exhibit “2”). Importantly, Dr. Smith’s opinion regarding Mr. Simao’s
loss of enjoyment of life was initially produced to Defendant on May 5, 2009, just three (3)
months after the Offer of Judgment was served and indicated an average loss for Mr. Simao’s
reduction quality of life to be $851,702.00, which alone exceeds the amount of the Offer of
Judgment. (See Report at Exhibit “8”).

It is clear that well before the trial of this matter that the value of this case was greatly in
excess of $799,999.00.

Moreover, the Judgment of $3,493,983.45 is direct evidence that Plaintiff’s $799,999.00
Offer of Judgment was more than reasonable.

3) The decision to reject the offer and proceed to trial was unreasonable,

It is hard to envision why Defendant’s carrier refused to acknowledge the reasonable
value of Mr, Simao’s damages and tender the amount of the Offer of Judgment. Plaintiff’s
counse] provided every opportunity to the Defendant’s carrier to resolve this matter prior (o the
commencement of trial. The request to tender $799,999.00, in February, 2009 was an extremely
generous offer given Mr. Simao’s extensive and severe injuries at that point in time. After Mr.
Simao’s March 25, 2009, cervical fusion, he contifiued treating with his medical providers
because the surgery did not relieve all of his pain. Defendant has been aware of this through the

entire duration of this litigation. In fact, Mr. Simao conlinues to receive medical treatment to his

-8-

004162 .

004162




€9T¥00

MAINOR EGLET

[ Y BN O N L A o B

N T N T e T R . I o

004163

cervical spine and has been recommended for a surgically implanted neurostimulator to assist in
the alleviation of his continued pain, Moreover, Defendant’s medical expert, Dr. Wang, opines,
and agrees that Mr. Simao will require a future cervical spine surgery due to “adjacent segmental
breakdown” because of his March 2009, fusion. As of February 5, 2009, the date of the Offer of
Judgment, Defendant knew of Mr. Simao’s medical condition and of his continued treatment.

As further evidence of Defendant’s unreasonableness, Defendant served a total of three
(3) Offers of Judgment upon Plaintiffs. The first was served on July 9, 2008 and offered to settle
this matter between the Plaintiffs jointly for $5,000.00. (See Exhibit “9*), Then, on October 6,
2009, several months following Mr. Simao’s cervical spine fusion, Defendant served two (2)
Offers of Judgment, one o each Plaintiff individually, offering settle Mr. Simao’s claims for
$42 500.00 and Mrs. Simao’s loss of consortium claim for $5,000.00. (See Exhibits “10” and
“11"). As evidenced by Mr. Simao’s medical damages as of October 2009, totaling over
$170,000.00, it is clear from Defendant’s own Offers of Judgment that Defendant never seriously
evaluated the merits of this litigation and was woefully short-sighted in their handling of this
case.

Given the expenses and medical costs that have been incurred up to trial, and the time
that has elapsed from the time the Offer of Judgment was served, Plaintiff’s $799,599.00 Offer
of Judgment was plainly reasonable and Defendant and/or his carrier was grossly unreasonable
to reject it.

(4)  The fees sought are reasonable and justified in amount,

This matter involves a personal injury case. The State Bar of Nevada has approved
contingency fee agreements. In fact, it is industry standard to charge 40% for attorney’s fees
when a complaint is filed. This fee is nationally recognized as a reasonable fee. Rather than

collecting this fee shortly after filing the complaint, this matter proceeded with years of
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litigation, involving the retention of experts and the presentation of costly medical testimony.
Plaintiffs’ counsel expended substantial costs with the risk of never recovering the same at the
end of this litigation. There was substantial work performed throughout the course of litigation,
including a three (3) week jury trial.

Personal injury is a specialized area of law. When combining this area of law with the
trial advocacy of Plaintiffs’ counsel for the presentation of this case, it is clear that the nationally
recognized standard of a 40% contingency fee is reasonable, fair, and justified. A justifiable
reason is that this is the actual fee that Plaintiffs are required to pay for their counsels’ services,
Here, the Defendant will get a benefit if not required to pay the actual fee that the Simao’s are
required to pay, which is recognized by attorneys in the industry as fair and reasonable. Failure
to award the full amount of attorney’s fees to Plajntiffs only rmeans that they will get less in their
pocket from the recovery in this case.

During the course of discovery, substantial time and expenses were spent throughout this
litigation taking depositions, drafting and arguing pre-irial motions, .and preparing for trial. This
case was “litigated” pre-trial. This case was “litigated” at trial. Based upon the extensive and
complex legal battle this case is, all the fees requested by the Plaintiff should be granted. See
infra.

B. ATTORNEY'SFVEES

a. NRS 17.115 and NRCP 68 Reqguire this Court to Exercise its Discretion and
Award Plaintiff Attorney’s Fees and Costs:

NRS 17.115 states in pertinent part:
4, Except as otherwise provided in this section, if a party who

rejects an offer of judgment fails to obtain a more favorable judgment, the
court:
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(c) Shall order the party to pay the taxable costs incurred by the
party who made the offer; and

(d)} May order the party to pay the party who made the offer any
or all of the following:

1. A reasonable sum to cover any costs incurred by
the party for each expert witness whose services were
reasonably necessary to prepare for and conduct the trial
of the case.

2. Any applicable interest on the judgment for the
period from the date of the service of the offer to the
date of entry of the judgment.

3. Reasonable attorney’s fees incurred by the party
who made the offer for the period from the date of
service of the offer to the date of entry of judgment. If
the attorney of the party who made the offer is collecting
a contingent fee, the amount of any attorney’s fees
awarded to the party pursuant to this subparagraph must
be deducted from that contingent fee.

NRCP 68 states in pertinent part:

(e) Failure to Accept Offer. If the offer is not accepted within
10 days after service, it shall be considered rejected by the
offeree and deemed withdrawn by the offeror. . . . Any
offeree who fails to accept the offer may be subject to the
penalties of this rule.

(f) Penalties for Rejection of Offer. If the offeree rejects an
offer and fails to obtain a more favorable judgment,

(2)  the offeree shall pay the offeror's post-offer
costs, applicable interest on the judgment from
_ the ume of the offer to the time of entry of the
judgment and reasonable attorney's fees, if any
be allowed, actually incurred by the offeror
from the time of the offer. If the offeror’s
attorney is collecting a contingent fee, the
amount of any attorney’s fees awarded to the
party for whom the offer is made must be
deducted from the contingent fee. [Emphasis
Added).
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The Nevada Supreme Court has held that the purpose of this section is to promote
settlemnent of suits by rewarding [those] who make reasonable offers and penalizing fthose]
who refuse to accept themn. John W. Muije, Lid., and Cummings, 106 Nev. 664; 799 P.2d 559
{1990} (emphasis supplied).

b. Attorney’s fees can be calculated by either the contingency fee or by using a
“lodestar” method.

Attorney fees may be calculated two primary ways: (1) the equivalent of the contingent
fee, or (2) an hourly fee, or lodestar, including deviations up or down due to various factors,
including the existence of a contingency fee agreement. See Glendora Comm. Redevelopment
Agency v. John P. Deneter, Jr., 155 Cal.App.3d 465; 202 Cal.Rptr. 389 (1984) (contingent fee)
and PLCM Group, Inc. v. David Drexler, 22 Cal. 4th 1084, 997 P.2d 511 (2000) (lodestar
analysis).

1) Contingency Fee

As stated supra, NRS 17.115(4)(d)(3), allows attorney’s fees from the time of the Offer
of Judgment until the present. NRCP 68 also allows an award of actual attorney’s fees for the

same time period.

JUDGMENT CONTINGENCY AMOUNT

$3,493,983.45 40% $1,397,593.38.

In Nevada, “the method upon which a reasonable fee is determined is subject to the
discretion of the Court,” which is tempered only by reason and fairness. Shuette v, Beazer
Homes Holding Corp., 121 Nev. 837, 124 P.3d 530 (2005); University of Nevada v. Tarkanian,

110 Nev. 581, 594, 591, 879 P.2d 1180, 1188, 1186 (1994). Accordingly, in determining the
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amount of fees to award, the court niay calculate a reasonable amount to be that of the
contingency fee. Shuelte at 863.2

In considering a contingency fee, the Court must continue its analysis by considering the
requested amount in light of the facts enumerated by the Supreme Court in Schuetie, supra and
Brunzell v. Golden Gate National Bank’, namely, the advocate’s professional qualities, the
natufe of the litigation, the work performed, and the result. In this manner, whichever method
the Court ultimately uses, the result will prove reasonable as long as the Court provides sufficient
reasoning and findings in support of its ultimate determination.* Schuerie at 863.

The Nevada Supreme Court further enumerated the Brunzell faclors in Schowweiler v.
Yancey Co., 101 Nevada 827, 712 P.2d 786 (1985). The four (4) factors which should be
considered in determining the reasonableness of attorney’s fees are:

(1) Qualities of the advocate, his ability, training, education, experience,

professional standing and skill.

* See. Chun v. Bd. Of Trustees of ER.S., 92, Hawaii 432, 992 P.2d 127, 136, 136-42 (2000) (analyzing different
methods used to award attorney fees); accord, Brundidge v. Glendale Federal Bank. F.S.B., 168 11i.2d 235, 213
[ll.Dec. 563, 659 N.E.2d 909)1995); see also, Lealao v. Beneficial California, Inc., 82 Cal.App.4" 19, 97
Cal.Rptr.2d 797, 821 (2000) (analyzing different methods used to calculate attorney fees in a class action in light of
contingency fee consideration); Glendora Com. Redevel, Agency v. Demeter, 155 Cal.App.3d 465, 202 Cal.Rptr.
389 (1984) (affirming, the tial court’s attorney fees award equivalent to that called for in a contingency fee
arrangement).

? Brunzell v. Golden Gate Notional Bank, 85 Nev. 345, 349 (196%), (recognizing that the factors relevant to
determining the reasonableness of an attorney fee award including: “(1) the qualities of the advocate: his ability, his
training, education, experience, professional standing and skill; (2) the character of the work to be dore: its
difficulty, its intricacy, its importance, time and skill required, the responsibility imposed and the prominence and
character of the parties where they affect the importance of the litigation; (3) the work actually performed by the
lawyer: the skill, time and attention given to the work; (4) the result: whether the attorney was successful and what
benefits were derived.” (quoting Schwartz v. Schwerin, 85 Ariz. 242, 336 P.2d 144, 146 (1959)).

¥ See, e.g. Miller v. Wilfong, 121 Nev. 619, -, 119 P3d 727, 730 (2005) (noting that the district court has
discretion to determine the reasonableness of statutory attorney fee awards, but in so doing, it must consider the
Brunzell factors); Schouweiler v. Yancey Co., 101 Nev. 827, 712 P.2d 786 (1985) (reversing the district court's arder
awarding attorney fees and remanding the issue to be evaluated under the Brunzell factors); see also Beasie v.
Thomuas, 99 Nev. 579, 589, 668 P.2d 268, 274 (1983) (noting that it is an abuse of discretion to award the full
amount of requested attorney fees without making “findings based on evidence that the attorney’s fees sought are
reasonable and justified™).
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(2)  The character of the work to be done, its difficulty, intricacy, importance,
the time and skill required, the responsibility imposed and the prominence and character
of the parties when they effect the importance of the litigation.

(3) The work actually performed by the lawyer, the skill, time and attention
given to the work.

(4) The result, whether the attorney was successful, what benefits were
derived.

(1)  Plaintiffs’ counsel’s trial skills are on par with the top litizators in_Clark
County.

Arguably, the quality and expertise of Plaintiffs’ trial counsel is unmatched. Robert T.

Eglet, Esq., who has earned and maintained an “AV” Martindale rating, was honored as the
“Trial Lawyer of the Year, 2005,” by the Nevada Trial Lawyers Association. Most recently, Mr.
Eglet was honored as the “National Lawyer of the Year, 2010, by LawyersUSA. Mr. Eglet has
tried over one hundred (100) civil jury trials and has won all but three (3). To date, he has
successfully litigated the largest products liability verdicts in the Nation’s history and has also
successfully litigated one of the largest personal injury verdicts in the history of the state. For
sometime, has enjoyed membership in the Multi-Million Dellar Advocate’s Forum. It is for
these reasons and more that a good share of trial lawyers throughout the country have referred
him, and his law firm Mainor Eglet, catastrophic injury and wrongful death cases throughout the
years. Plaintiffs’ counsel humbly suggests he displayed the utmost of skill in this matier.

Former Judge David T. Wall, Esq., is a Partner of Mr. Eglet’s and shares in his expertise.
Mr. Wall is a trial lawyer of unmatched skill and expertise whose experience in the court room,
both as a lawyer and a former judicial officer, was invaluable 1o the presentation of the evidence

involved in this litigation.
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) Personal Injury cases are very specialized and difficult by nature.

While there may be matters more complex, this case clearly required an attention to detail
and an understanding of the presentation of personal injury damages to complex medical
evidence in order to establish damages. Having several different medical disciplines testify
enabled the Plaintiffs to achieve the best results. Notwithstanding the medical testimony, the
expert analysis by Dr. Smith and was vital to achieve the best results. His testimony was crucial
to educate the jury regarding the Simao’s overall damages. The case presented, and counsel’s
understanding of these issues, supports the conclusion that the attorney’s fees were earned and
are fair and reasonable. The cross-examinations of Defendants and her experts, (in particular,
Drs. Fish and Wang) demonstrated the degree of advocacy and skill, also warranting an award of
full attomey’s fees.

) The lawyers’ skill, time and attention was unmatched in this proceeding.

Plaintiffs’ counsels’ skill, time and attention for detail during this trial are unprecedented.
Throughout the pendency of this litigation, tremendous attention was paid to this case. The
preparation was thorough and complete. Counsel for Plaintiffs spent hundreds of hours, retained
experts, and were prepared each day at trial despite the long days at Court and the long nights
afterwards. Considering the amount of time and effort exefted by Plaintiffs’ counsel, the fees are
clearly substantiated. Plaintiffs’ trial team consisted of three Paralegals, one Associate, and three
Partners, all of whom spent literal hundreds of hours pouring over documents, drafting briefs,
creating PowerPoint presentations, drafting witness examinations, meeting with clients, experts
and witnesses and reviewing literally every shred of evidence within the file. The exhaustive
preparation for this trial consumed much of counsel’s and associates’ time, together with support
staff, for no less than one (1) full month. Coordinating witnesses, reviewing and preparing for

testimony, many depositions were taken, outlined and memorized for witness examination,
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expert reports were reviewed and analyzed. Simply put, extensive preparation went into

prosecuting this action.

(4) The result, whether the attorney was suecessful, what benefits were derived.

The result in this action speaks for itself. Plaintiffs, by virtue of Counsel’s education,
preparation, skill and advocacy, received a judgment in the sum of $3,493,983.45. This Court is
well aware of the benefits derived by the attorneys to achieve the results in this case. The efforts
of the attorneys warrant an award for all actual attorneys’ fees incurred by the Plaintiffs in this
case.

Plaintiffs entered into a contingency fee agreement, allowing for an attomey fee in the
amount of 40% of the recovery obtained in this case and any award of attorney’s fees in this case
should be consistent with the fees that Plaintiffs’ counsel is contractuaily entitled to receive. In
Glendora Comm. Redevelopment Agency vs. John P. Deneter, Jr., 155 Cal.App. 3d 465; 202
Cal.Rptr. 389 (1984), a California court of appeal affirmed the trial court’s determination that the
attorney fees established by a contingency fee agreement were reasonable. Concluding‘ that the
trial court was able to observe and consider the conduct at the trial and related proceedings, the
appellate court held that the contingency fee agreement, in light of all other factors, was
reasonable. In that case, the appellate court affirmed an award of attorney fees in the amount of
$734,395.76. Id at 480.

In doing so, the reviewing courl stated:

It follows from the Vella decision that while a trial court, in the
exercise of its discretion, is not bound by the terms of an attorney fee
contract, it should, nevertheless, consider those terms and even award
attorney fees in the same amount as would be called for by the terms thereof
so long as other factors also bearing on reasonableness are considered as
well- .‘\-Uhile we conclude that a trial court, in the proper exercise of its

discretion, should consider the terms of an attorney fee agreement, and may
even award attorney fees in the same amount as would be called for by
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those terms, we rule that the trial court may not do so without considering
whether an award in the amount set by the agreement is reasonable in the
context of all of the factors which we have set forth. However, we are not
equating the contingency fee agreement with reasonable attomey fees. . . .

The rule with respect to attorney fees is that the amount to be
awarded as attorney’s fees is left to the sound discretion of the trial court.
The trial judge is in the best position to evaluate the services rendered by an
attorney in his courtroom; his judgment will not be disturbed on review
unless it is clearly wrong. Citing Mandel v. Hodges, (1976) 54 Cal.App. 3d
596, 624, 127 Cal.Rptr. 244, 90 A.LR. 728; Vella v. Hudgins, supra, 151
Cal.App. 3d 515, 522,

The Glendora Court further reasoned:

With respect to ‘reasonableness,’ the trial court relied, in part, upon
California Rules of Professional Conduct, Rule 2-107, which sets forth
guidelines for determining reasonableness of attorney fees.

Rule 2-107, as quoted in the trial court’s statement of decision,
provides in part: “B. . .Reasonableness shall be determined on the basis of
circumstances existing at the time the agreement is entered into except
where the parties contemplate that the fee will be affected by later events.
Among the factors to be considered where appropriate, in determining the
reasonableness of a fee are the following:

(1) The novelty and difficulty of the questions involved and the
skill requisite to perform the legal service properly;

(2) The likelihood, if apparent to the client, that the acceptance of
the particular employment will preclude other employment of the lawyer;

(3) The amount involved and the results obtained;

(4) The time limitations imposed by the client or by the
circumstances;

(5) The nawre and length of the professional relationship with the
client;

(6) The experience, reputation, and ability of the lawyer or lawyers
performing the service;

(7) Whether the fee is fixed or contingent;
{8) The time and labor required,

(9) The informed consent of the client to the fee agreement, . . .

-17-
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The Court is aware that the use of contingency fee arrangements is
widespread in the general field of civil law. Many such contracts provide
for percentage fees greater than 25% of the total recovery. Such contracts
do not limit fees to a proportionate share of the excess recovery over the
offer. This Court is not called upon to condemn or condone such practice,
but it is a fact which cannot escape notice. Occasionally, the result is a
considerable fee. Occasionally, there is no fee at all and no recovery by the
client. Sharing the benefits to the client produced by the attorney’s service
is a recognized method of pricing legal fees. It is no less a logical method
in the instant case.

The trial court here weighed and considered many factors in
determining the reasonable value of Hafif's services. The court was able to
observe the conduct at the trial and related proceedings and in consideration
thereof determined that the contingency fee arrangement, in light of all the
other factors, was reasonable. On this record, the trial court did not abuse
its discretion.

Id, at 473-481.

The Glendora opinion is precisely on point. The factors enumerated in the opinion are
practically identical to those detailed above from Brunzell. This Court, having an opportunity to
observe the conduct at the trial and other pre-trial proceedings, and upon considering and
weighing the many factors set forth above, can reach but one conclusion — an award of attorney’s
fees in the amount of the contingent fee in this case, is reasonable, and should be awarded.

The majority of jurisdictions require trial courts to consider the contingent risk involved
in a case when assessing reasonableness of attorney’s fees. Indeed, provided that the Court
carefully evaluates all factors bearing on reasonableness, a determination equating reasonable
fees with the continpency fee will be upheld. See, e.g., Stimac. v. Montana, 812 P.2d 1246
(1991) (attorney fees upheld in full amount of contingency fee.); Shorewood v. Steinberg, 174
Wis.2d 191, 496 N.W.2d 57 (1992) (upholding trial court’s use of contingency fee agreement as
a guide); Michigan DOT v. Randoiph, 461 Mich. 757, 610 N.W. 2d 893 (2000) (existence of

contingency fee contract to be considered); Allard v. First Interstate Bank, 112 Wash. 2d 145,
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768 P.2d 998 (1989) (trial court acted reasonably when it considered the contingency fee before
awarding attomey’s fees); Coulter v. James, 160 Ore. App. 390, 981 P.2d 395 (1999)
(contingency fee must be considered in assessing reasonableness, and trial court has discretion to
award full amount of contingent fee),

Nevada trial courts are vested with much broader discretion to award attomey fees. In
Nevada, a trial court is free to award attorney fees in any amount it deems to be “reasonable and
justified.” Beattie v. Thomas, 99 Nev. 579, 588, 668 P.2d 268, 274 (1983); Uniroyal Goodyear
Tire Co. v. Mercer, 111 Nev. 318, 890 P.2d 785 (1995), and LaForge v. State ex rel. Univ. &
Cmty. College Sys., 116 Nev. 415 (2000). Therefore, this Court is free to award any amount of
attorney’s fees it feels is reasonable and justified, including an amount equivalent to Plaintiffs’
contingency fee agreement. The Plaintiffs will be paying attorney fees equivalent to 40% of all
money received. In the context of this case, and supported by opinions in a multitude of
jurisdictions, Plaintiffs should be awarded attorney fees in the full amount of the fees they will
actually incur, which is 40% of the Judgment, which equals to $1,397,593.38.

{2) Lodestar.

The lodestar approach involves multiplying the number of hours reasonably spent on the
case by a reasonable hourly rate. University of Nevada v. Tarkanian, 110 Nev. 581, 591, 879
P.2d 1180, 1188, 1186 (1989).

In this case, Mr. Eglet devoted 267.5 hours since the Offer of Judgment was served; his
reasonable hourly rate is $750. (See Affidavit at Exhibit “12”). Mr. Wall spent 307.5 hours
working on the lawsuit since the offer; his reasonable hourly rate is $750. (See Affidavit at

Exhibit 13™).5

* Although several other attorneys from Mr. Eglet and Mr. Wall’s law firm devoted substantial time to the
preparation for, and the actual trial of this case, in the interests of faimess, only the hours expended by Mr. Eglet and
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Should this Court decline to award attorney fees in the amount of the contingency fee, it
will be required, initially, to determine the reasonable hours expended by counsel and a
reasonable hourly rate. This is referred to as the lodestar method. The affidavits of Robert T,
Eglet, Esq., ¢ and David T. Wall, Esq.” establish the reasonable hours expended on this case. The
hours of the subject attorneys are the hours worked after the rejection of Plaintiffs’ Offer through
trial, and reflect the reasonable rates for such practitioners in the community, See, PLCM
Group, Inc. vs. David Drexler, 22 Cal.4th 1084, 997 P.2d 511 (2000).

The analysis, however, does not end there. In a case governed by a contingency fee
agreement, Plaintiffs are entitled to a deviation upward based on the contingent risk involved.
Indeed, as discussed in Glendora and other cases cited above, and as set forth in SCR 155, this
Court must consider the contingent risk in determining what is a reasonable fee.

In Ketchum v. Moses, 24 Cal.4th 1122, 17 P.3d 735 (2001), the California Supreme Court
affirmed a trial court’s determination that the fair market value of a prevailing party’s attorney’s
fees should be increased by a multiple of two, to account for the contingent risk in the case, and
the exceptional quality of legal services provided.

The Court stated:

Under Serrano I1], the lodestar is the basic fee for comparable legal services
in the community; it may be adjusted by the court based on factors
including, (1) the novelty and difficulty of the questions involved, (2) the
skill displayed in presenting them, (3) the extent to which the nature of the
litigation precluded other employment by the attorneys, (4) the contingent
naiure of the fee award. (Serrano 111, also known as Serranc v. Priesi,
(1977) 20 Cal. 3d 25 [14] Cal. Rptr. 315, 569 P.2d 1303). The purpose of

such adjustment is to fix a fee at the fair market value for the particular
action. In effect, the court determines, retrospectively, whether the

Mr. Wall are being presented under the lodestar analysis as the primary trial counsel in this matter. Further, it is
more than reasonable to consider both Mr. Eglet's and Mr. Wall's time cxpended in this matter considering Lhat Mr.
Rogers, Defendant’s counsel, also had at least one other attorney assisting and sitting with him at counse! table
during significant portions of the trial,

¢ Exhibit “12,” Affidavit of Robert T. Eglet, Esq.

7 Exhibit “13,” Affidavit of David T, Wall, Esq.
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litigation involved a contingent risk or required extraordinary legal skill
justifying augmentation of the unadorned lodestar in order to approximate
the fair market rate for such services. The experienced trial judge is the best
judge of the value of professional services rendered in his court, and while
his judgment is of course subject to review, it will not be disturbed unless
the appellate court is convinced that it is clearly wreng. (/d.)

As we explained in Rader v. Thrasher, (1962) 57 Cal.2d 244, 253
|18 Cal.Rptr. 736, 368 P.2d 360], a contingent fee contract, since it involves
a gamble on the resuit, may properly provide for a larger compensation than
would otherwise be reasonable fee. The purpose of fee enhancement, or so-
called multiplier, for contingent risk is to bring the financial incentives. . . .
into line with incentives they have to undertake claims for which they are
paid on a fee-for-services basis.

The economic rationale for fee enhancement in contingency cases
has been explained as follows: ‘A contingent fee must be higher than a fee
for the same legal services paid as they are performed. The contingent fee
compensates the lawyer not only for the legal services he renders but for the
loan of those services. The implicit interest rate on such a loan is higher
because the risk of default (the loss of the case, which cancels the debt of
the client to the lawyer) is much higher than that of conventional loan.’
{Posner, Economic Analysis of Law, (4th ed. 1992), pp. 534, 567.) ‘A
lawyer who both bears the risk of not being paid and provides legal services
is not receiving the fair market value of his work if he is paid only for the
second of these functions. If he is paid no more, competent counsel will be
reluctant to accept fee award cases.” (Leubsdorf, The Contingency Factar
in Attorney Fee Award, (1981) 90 Yale L.J. 473, 480; see also Rules of
Professional Conduct, Rule 4-200(BX%) [recognizing the contingent nature
of attorney representation as an appropriate component in considering
whether a fee is reasonable]; ABA Model Code Prof. Responsibility, DR 2-
106(B)(8) [same]; ABA Model Rules of Prof. Conduct, Rule 1.5(a)(8).

Such fee enhancements are intended to compensate for the risk of
loss generally in contingency cases as a class. (Beasley v. Wells Fargo Bank
(1991) 235 Cal. App. 3d 1407, 1419 {1Cal Rptr. 2d 459]. Id4., at 741-742.

Application of a multiplier to account for contingent risk,
extraordinary results or other factors is the rule rather than the exception.
See, e.g: State Farm v. Palma, 550 So.2d 836 (Fla. 1990) (affirming
contingency fee multiplier of 2.6); Barker v. Utah PSC, 970 P.2d 702 (Utah
1998) (upheld multiplier of 2.5 to account for contingent risk and quality of
work); PLCM v. Drexler, 997 P.2d 511 (Cal. 2000) (lodestar plus multiplier
formula affirmed).
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The Affidavits of counsel reflect the time and tasks performed since the Offer was served
and reflect the reasonable hours expended on this case through trial. The total number of
reasonable hours expended by counsel on this case é&er Plaintiffs’ Offer was rejected is 575
hours. (See Exhibits “12” and “13”). The supporting Affidavits of counsel, submitted herewith,
reflect the fair market value of attomey services which were calculated to be the sum of
$431,250.00, which it is strongly urged, should be adjusted upward by a minimum multiplier of
2.5 to reflect, among other factors, the contingent risk, the exceptional quality of the legal work,
and the extraordinary results. Under this scenario the amount of attorneys’ fees total
$1,078,125.00.

As demonstrated during the trial of this matter, Plaintiffs’ counsel were required to
devote substantial time in order to adequately and properly prepare the absolute very best case
for trial. Thus, Plaintiffs seek an order from the Court granting attorneys’ fees in a reasonable

amount between $1,078,125.00 and $1,397,593.38.

C. Defendant Must Pay Applicable Inteyest on the Judgment, in the Amounnt of
$410,338.25

NRCP 68(f) states in pertinent part that “if the [Defendant] offeree rejects an offer and
fails to obtain a more favorable judgment, (2) the [Defendant] offeree shall pay the [Plaintiff]
offeror’s applicable interest on the judgment from the time of the offer to the time of entry of the
judgment.” NRS 17.115 states in pertinent part that, “if a [Defendant], who rejects an offer of
judgment, fails to obtain a more favorable judgment, the court may order the [Defendant] to pay
to the [Plaintiff] any applicable jnterest on the judgment for the period from [February 5,
2009] the date of service of the offer to [May 3, 2011] the date of entry of the judgment.” In a

personal injury matter, “it is appropriate for the District Court to award interest on future
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damages pursuant to NRS 17.115, which makes no distinction between past and future damages
in a judgment,” Unirayal Goodrich Tire Co. v. Mercer, 111 Nev. 318, 890 P.2d 785 (1995).

As the prevailing party, who obtained a verdict in excess of an offer of judgment made
pursuant to Rule 68 and NRS 17.115, Plaintiffs are entitled to the following applicable interest
on the Judgment of $3,493,983.45, bearing interest in accordance with Lee v. Ball, 116 P.3d 64
(2005) at the rate of 5.25% per annum from February 5, 2009 (time of the offer) through May 3,

2011 (time of entry of judgment) as follows:

2/05/09 THROUGH 05/03/11 = $410,338.25.
(817 days x $502.25 per day)

The applicable interest requested here is different and distinct from pre-judgment interest.
Specifically, applicable interest comes into play when a party [Defendant] rejects an offer of
judgment and fails to obtain a more favorable judgment. Rule 68 and NRS 17.115 mandate that
“applicable interest” from the date of the offer to the date of the verdict shall be awarded to the
prevailing party. Whereas, pre-judgment interest, as previously included in the judgment on the
verdict, is from the time of filing a complaint through the time of verdict, as required under Lee.
Applicable interest, which arguably serves as penalty interest, ensures that “the risk of loss
[remain with] the offeree who fail[ed] to accept the offer.” Matthews v. Collman, 110 Nev. 940,
878 P.2d 971 (1994).

Accordingly, this Court must also award Plaintiff applicable interest of $410,338.25.

i
"
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CONCLUSION

Far the reasons set forth herein, Plaintiffs pray for an award of attorney’s fees in the
amount of $1,397,593.38, which were incurred via the Contingency Fee Agreement executed
between Plaintiffs and their counsel and for interest in the amount of $410,338.25 on the verdict

amount of future damages from the period of time of the Offer of Judgment to verdict. All these

sums and those of the entered Judgment should bear post-judgment interest.

Further, Plaintiffs pray that this Honorable Court order the entry of Judgments against the

Defendant to include these amounts.

DATED this 03 day of May, 20011.

MAINOR EGLET

By: mﬂg

ROBERT T. EGLET, ESQ.
Nevada Bar No.3402

DAVID T. WALL, ESQ.

Nevada Bar No, 2805

ROBERT M. ADAMS, ESQ.
Nevada Bar No. 6551

400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101
Attorneys for Plaintiffs

-4 -
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GLENN A, PATERNOSTER. ESQ. Lk L
Nevada Bar No. 5452 '
JouN E, PaLERMO, ESQ.

Nevada Bar No. 9887

AARON & PATERNOSTER, LTD.

2300 West Sahara Avenue, Suite 650

Las Vegas, Nevada 89102

({702) 384-4111, telephone

(702) 387-9739. facsimile

Attorney for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAQ, individually and CASE NO.: A539455
CHERYL ANN SIMAOQ, individually. and as DEPT. NO.: X
hushand and wife,

Ploinciffs,
Vs,

JENNY RISH; JAMES RISH; LINDA RISH;
DOES 1 through V; and ROE CORPORATIONS 1
through V., inclusive.

Defendams. .

)
)
}
)
)
)
)
)
)
)
)
)
)
)
)
)

PLAINTIFFS® OFFER OF JUDGMENT TO DEFENDANT, JENNY RISH

Plaintiffs, WILLIAM JAY SIMAO and CHERYL ANN SIMAO, by and through their
altorneys, AARON & PATERNOSTER, LTD, hereby ofler 10 allow judgment to be taken in their favor and
against Defendant, JENNY RISH, in this action in the amount of $799,999.00, inclusive of attorneys’
lees and costs, in accordance with N.R.C.P. 68 and N.R.8. 17.115. If not accepted within ten (10) days
of receipt, this offer will be deemed rejected. Should the Judgment fmzﬂiy obtained by Plaintiffs be

more favorable than the offer herein made, Defendant will be barred trom recovering costs and
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attorney’s Jees. and Plaintiffs will seek recovery of all allowable costs. atlorney's fees and inmterest as

allowed by law,
DATED this 6 day of February, 2009.

AARON & PATERNOSTER, LTD.

GLENN A /PATERNOSTER, ESQ.
Nevada Bar No. 5452
Attorney for Plaintitfs

CERTIFICATE OF MAILING

Pursuant to NRCP 5(b) and the amendment to the EDCR 7.206, | hereby certily that service of
the foregoing PLAINTIFFS’' OFFER OF JUDGMENT TO DEFENDANT, JENNY RISH was

made this date by depositing a true and correct copy of same {or mailing, in a sealed envelope, postage

fully prepaid, first class mail at Las Vegas, Nevada. addressed to the following:

Stephen H. Rogers, Esg.

ROGERS, MASTRANGELO, CARVALHO & MITCHELL
300 8. Fourth Street, Suite 710

Las Vepas, NV 89101

Facsimile: (702) 384-1460

Altorney tor Delendant,

JENNY RISH

al his last known mailing address.

DATED this 5 day of February, 2009,

Dy S Ol [

An émploghe of AARON & PATERNOSTER, LTD.

U
~
.
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DISTRICT COURT

CLARK COUNTY,NEVADA
WILLIAM JAY SIMAO:; and
CHERYL ANN SIMAQ, DEPT.NO.: X
Plaintiffs,

v.
JUDGMENT
JENNY RISH,

Defendani,

WHEREAS, a hearing for Defaull Judgment having come before the Court on April 1,

2011. IT IS ORDERED, ADJUDGED AND DECREED, that Judgment is hereby entered in

favor of Plaintiffs and against Defendant, Jenny Rish as follows:
William Simao’s past medical and relaied expenses
William Simao's pain and suffering:
- Past pain and suffering
- Future pain and suffering
- Loss of Enjoyment of Life
Cheryl Simao’s lass of consortium {Society and Relationship)
Attormneys” fees
Litigation costs

TOTAL

CASE NO.: AS539455

004183

Eleclronically Filed |
04/28/2011 01:45:32 PM !

A e s

CLERK OF THE COURT

5114, 330. b

$H1% Yo,
51,140,557,
$_quS. (9.
$_lod 1. 2%0s.
5.TBD
$__]9.555.19
$3,413,983.1°
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IT IS FURTHER ORDERED that Judgmeni pgainst Defendant, Jenny Rish, shall bear interest in
accordance with N.R.S. 17.130 and Lee v. Ball, 116 P.3d 64 (2005).

Duted this Z:ﬁ’day of April, 2011,

thay Nadat

DI CT COURT JUDGE
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NJUD

ROBERT T. EGLET, ESQ.
Mevada Bar No. 3402
DAVID T. WALL, ESQ.
MNevada Bar No. 2805 Electronically Filed
ROBERT M. ADAMS, E5Q. 05/03/2011 07:43:26 AM
Nevada Bar No. 6551

MAINGCR EGLET w& . &e i
400 South Fourth Street, Suite 600 i
Las Vegas, Nevada 89101 CLERK OF THE COURT

Ph.: {702} 450-5400
Fx.: (702} 450-5451

reglet@mainorlawyets.com

dwall ainor] 5.COM
badams@mainorlawvyers.com
Attorneys for Plaintiffs
DISTRICT COURT
C_LARK COUNTY, NEVADA

WILLIAM JAY SIMAO. individually and | CASENO.: A539455
CHERYL ANN SIMAQ, individuatly. and | DEPT.NO.; X
as husband and wife,

Plaintiffs,

v,

JENNY RISH; JAMES RISH; LINDA
RISH; DOES 1 through V; and ROE
CORPORATIONS I through V, inclusive,

Defendants,

NOTICE OF ENTRY OF JUDGMENT

PLEASE TAKE NOTICE that the Judgment, was entered with the above entitled
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Court on the 28" day of April, 2011, a copy of which is attached hereto.

DATED this 2™ day of May, 2011,

-

MAIN/OR’EGL »
Ve

,-/ By, 2% A

e il , "y,
/ ROBERT T. EGLET/ESQ.

.‘;" Nevada Bar No. 3402

] DAVID T, WALL, ESQ.

( Nevada Bar No. 2805
ROBERT M. ADAMS, ESQ,
Nevada Bar No. 6551
400 South Fourth Street, Suite 600
Las Vegas, Nevada 89101
Attorneys for Plaintiffs
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RECEIPT OF COPY

RECEIPT OF COPY of the foregoing file stamped NOTICE OF ENTRY OF

JUDGMENT in the matter of SIMAO v. RISH, et al is hereby acknowledged:

eﬁhen H. Rogers, Esq.
ROGERS, MASTRANGELO

Date: S| 2/ {1 Time: 242

CARVALHO & MITCHELL, LTD.

300 8. Fourth Street, #710
Las Vegas, NV 89101
Attorneys for Defendants

ol bl

Date: 5‘3‘“ Time: 3' 24 R

Daniel F. Polsenberg, Esq.
Jow! D. Henriod, Esq.
LEWIS AND ROCA, LLP.

3993 Howard Hughes Pkwy., Suite 600

[ as Vegas, Nevada 89129
Attorneys for Defendants
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DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM JAY SIMAQ, and
CHERYL ANN SIMAO,

DEPT.NO.: X
Plaintiffs,

V.

JUDCMENT

JENNY RISH,

Defendant.

Electronically Filed
04/28/2011 01:45:32 PM

@&;.M

CLERK OF THE COURT

CASE NO.: A539455

WHEREAS, a hearing for Default Judgment having come before the Court on April 1.

2011. IT1S CRDERED, ADJUDGED AND DECREED, that Judgment is hereby entered in

{avor of Plaintiffs and against Defendant, Jenny Rish as follows:
William Simao’s past medical and related expenses
Willtam Simao’s pain and suffering;
- Past pain and suffering
- Future pain and suffering
- Loss of Enjoymeni of Life
Cheryl Simao’s loss of consortium {Sociely and Rzlationship)
Atiorneys’ fees
Litigation costs -

TOTAL

3194 390 Gt

L MICTRLT )
$I,l'~l§1’§57_.

$ quS, 109,
$_1pd Y 2%

5. TRD
$_949.555.1
$3,443,983.115
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IT IS FURTHER ORDERED that Judgmenl against Defendant, Jenny Rish, shall bear intercst in
accordance with N.R.S. 17.130 and Lee v, Ball, 116 P.3d 64 (2005).

Dated this _2 7"aay of April, 2001,

004190

004190

004190 ‘



161100

EXHIBIT “4”

004191

004191

004191




¢61v00

Urgent Care Nole

Southwest Medical Associates, Inc.
Southwest Medical Associates, Inc. P.O. Box 15645
Las Vepas, NV 89114-5645
(702)877-8600

Patient; WILLIAM J. SIMAO EMRN: 1641554
121 BEAR COAT COURT Age/DOB:  43/May 0R, 1963

HENDERSON, NV 89002

Home:  (702)296-9275
Encounter Date: Apr 15 2005 6:45PM Work:  (702)458-9999

Reason For Visit

Post mva /o neck back and left shovlder pain.

{Thc palicnt is a 41-ycar-old whe is involved in a MVC at 15:30 hours today. His chief complaint is left clbow pain
and tenderness in the back of his head, He was the driver of a large van, which was rear-endad al an nriknown
speed, nearly stopped on the freewsy. He states he had a hyperflexion and cxtension movement of his head, which
cavsed him o strike the back of his head on a cage in the inside of his work fan. He denies loss of consciousness.
He siates after the impact he did begin heving left elbow pain, was ambolatory at the scenc with these. He was seal-
belted with chest and lap. Ne glass breakage or airbag deployment. EMS was onthe scenc srd he at that ime did

not feel he needed to have any further medical care. He presently denfes any nausea, vomiting, visual disturbances,
parcsthesins, or numbness.

HISTORY': Nencontributory.
ALLFRGIES: PENICILELIN.

O:Examinstion: BLOOD PRESSURE: 116/70. HEART RATE: 89, RESPIRATCRY RATE: 20,
TEMFPERATURE: 98.5 degrees Fabrenbeit. Eyes: PERRL, BOML. Scalp, tender to palpation in the midline
cccipital area without palpable deformity, midline C-spine s iender at sbout C6 and no Leapezivs pain noted. He
has full range of motion. Chest and back arc without any lenderness on palpation. Left Jalcral cpicondyle of his
cJbow is tender to palpation without deformity. Pain increascs on supination. Radial pulscs are 2+ in the bilateral
opper and Jower cxiremitics. He has no abdominal pain, lower extremity pain, or cortusions on examination.
Nenra: Alert and oricnted x3. Cranial nesves are 0 10 X1T are intact. Strength is 5/5 upper and lower extremities.

Light rouch scnsation is intact in the vpper and lower exwremities. He ambulates with these and st=ady gail and
slation,

UC COURSE: X.-rays of the C-spine, left clbow, and Jefl forcarm obtained noting no fractores or displac ements.
Radiologist review is pending.

A:lLeft cibow sprain.
2.Neck sprain.

PPaticnt was placed in a JeR upper exiremity sling and instructed 1o use only sparinply aver the next 3 days and
continue regolar activitics without any lifling and do range of motion cxercises. Instructed to use ice g.4 b 20
minvtes on with clevation of his ket upper extremity over the next scveral days. Prescriptions written for ibuprofen

800 1ng .id, and Flexesil 10 mg 1id. p.rn. Retom to clinic or seek primary care followup if not impeoving in the
ncxt weck o §0 days. Recorded 04/) 512005 08:44 PM.,

Allergtes

Penicitlns.

Current Meds

Amitriplyline HC1 50 MG TABS.TAKE | TABLET DAILY AT BEDTIME. RPT
Botadbital-APAP-Caffeine-Cod CAPSTAKE | CAPSULE EVERY 4 TO 6 HOURS AS NEEDED. RX
Enalapri] Maleatc 20 MG T'ABS;TAKE | TABLET DAILY RX

Printed By: Shantcy Bryant Jof2 4/17/07 2:28:0) PM
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Urgent Care Note

Patient: WILLIAM ], SIMAO EMRN: 1641554
Encounter: Apr 15 2005 6:45PM

Clarinex 5 MG TABS;TAKE ! TABLET DAILY AS DIRECTED. RX
Rhinocort Aqua 32 MCG/ACT SUSP;USE | SPRAY IN EACH NOSTRIL ONCE DAILY. RX

Cremolyn Sodivin 4 % SOLNINSTILL. | DROP INTO BOTH EYES TWICE DAILY AT 6-8 HOUR
INTERYALS.RX,

Vital Signs
Recorded by gonzaana on 15 Apr 2005 07:.00 PM
BP:116770,
HR: 89 b/min,
Resp: 20 r/min,
Temp: 98.5F,
Weight: 2201b.
Assessment
* Elbow sprain
v Contusicn of the scalp with intact skin surface
Tobacco/ DV Screenings
Arc you in a relationship in which yau have been burt or threatened? no

Tobacco Use:

Current,

Orders

Tbuprofen 800 MG TABS;TAKE | TABLET EVERY 8 HOURS AS NEEDED.; Qtyds; RO Rx,

Cyclobenzaprine HC) 10 MG TABS;TAKE | TABLET 3 TIMES DAILY AS NEEDED.; Qty45; RO Rx.
Signature

Signed By: Ana Gonzalez MA L 04/15/2005 7:00 PM PST.
Signcd By: NANCY BAHNSEN PA-C 05/10/2005 5:58 PM PST.

Printed By: Shantcy Bryant 20of 2 4/17107 2:28:01 PM
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1
Ea StEl n berg Diagn ostic 2950 South Maryland Parkway, Las Vegas, Nevada 89109
i— . . 4 Sunset Way, Building D, Henderson, Nevada 89014
= Medical Imaging Centers 2767 N, Tenaya Way, Las Vegas, Nevada 89128
"Where Imaging Revolves Around Yon" " 2850 Siene Heiphts, Henderson , Nevada 89052
www.sdmi-lv.com (702) 732-6000

P SIMAO, WILLIAM  *Ravro: 824436.0 ©-0-» M/0)S/08/63
EXAM DATE! 03!22}06 LOCATIRN: Gv

rvsiciay BRITT HILL, PA
4475 S EASTERN
LAS VEGAS, NV 89119

MRI CERVICAL SPINE WITHOUT IV CONTRAST:

CLINICAL HISTORY:

Neck and left shoulder and arm pain.
TECHNIQUE:

Mulii-planar imaging performed. 53 images obtained.

FINDINGS:

The craniocervical junction ang visualized portions of the cervical and vpper thoracic spinal cord
have normal signal. Normal cervical lordosis with normal alignment of the vertebral bodies.
Normal disk height throughout. Mildly heterogenecus bone marrow signal in the C2, C3 and
minimally the C4 vertebral bodies of unknown clinical significance probably related to mixed
fatty and red marrow,

Based on sagittal imaging, C2-3 unremarkable.

At C3-4, facet hypertrophy greater on the left mildly narrowing the left neural foramen, There
may be contact of the left exiting C4 nerve roat. No canal stenosis.

Al C4-5, central broad-based 2-3 mm disk protrusion withoul camal stenosis, No neural
foraminal narrowing,

At C5-6, no focal disk protrusion or canal stenosis. No significant neural foraminal narrowing.

At C6-7, no focal disk protrusion or canal stenosis. No significam neural foraminal narrowing.

At C7-T1, no abnormality.

- This measage mad mny Nachtd Jucumints wnay be confidennat asd tonipa slorcation proteciol by yime ant fdoml medical pry 8y tauks Thoe wre intended only for the use ol the aldrowe 1 yev
e 201 the shiended reoipionn, any disiinbeee, copying, ot distnbulion uf vl mfemssos [ snetly prokibied  If you recoive Wik xmvmwsann o emo. please acrept nge apobagies md pniify de ceade
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2
= Steinberg Diagnostic 2950 South Muryland Parkway, Las Vegas, Nevada 89109
= Medical 1 . C 4 Sunset Way, Building D, Henderson, Nevadu 89014
= edical imaging enters 2767 N, Tenayn Way, Las Vegas, Nevade 89128
"Where Imaging Revolves Around Yon" "™ 2850 Siena Heipghts, Henderson , Nevada BODS2
- www.sdmi-lv.com (702) 732-6000

ramies: SIMAQ, WILLIAM - x®avro: §24436.0 ™ M/05/08/63
EUmoNTE  (03/22/06 ATV GY

mvsicas: BRITT HILL, PA
4475 S EASTERN
LAS YEGAS, NV 89119

IMPRESSION:
1. Mild central broad-based disk bulge/2-3 mm protrusion at €4-5 without canal stenosis.

2. Facer hypertrophy narrowing the left neural foramen at the C3-4 level. There may be left C4
nerve root conta¢t within the neural foramen. No canal stenosis.

SAUL RUBEN, M.D.

004195

cc: . SOUTHWEST MEDICAL, QM SUPERVISOR

This meriage and any bched dncumonts may he confidential mad conlaie isfarmnion praiesiad by sise and fredernl medieal pnragy siwa They are intended nnly for 1he wie of e wddienare 1 yau
we noi the iniended eecips any diach topying. o ditnk of 1has ink ounaly prohimird ¥ yiu peckive IS IAABmAION ih emon, pleut acco vur aplogies st aenty the somin
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Clinic Follow-Up

Southwest Medical Associates, Inc.
Southwest Medical Associntes, Inc. P.Q. Box 15645
Las Vegas, NV 89114-5645

(702)877-8600
Paiient; WILLIAM ). SBMAD : EMRN: 1641554
121 BEAR COAT CQURT Age/DOB: 44/May 08, 1963
HENDERSON, NV 85002
Home: (702)296-9275
Encounter Date: Jon 4 2007 8:00AM Work:  (702)458-9999

INTERVAL HISTORY
44 ycar old mals with cervical radicalopathy, left C4 and MFPS lefl Irapezios. Patient reports he has siopped
muorphine and lyrica 2 weeks ago doe to lack of effect and side effects. He reports pain 8/10, He prefers to repeat

1efl SNRB C4 with polsed RF. He has alrzady been through PT. He still has the information an exercises todo at
bome,

We will schedule pulsed RF lefl C4 for next week Toesday at 0740, MDSC. He wil) rotum for /1 on 6-18-07 a1
0830,

Active Problems
Bulging Disc (C4 - C5) (722.0)
Cervical Radjcnlopathy (7234)
Cervical Radiculopathy At C4; Left (723 .4); Sccondary to facel hyperniraphy.
Cervicalgia (723.1); With LUR radiculopathy.
Episodic Tension-type Headache (307.81)
Migraine Headache (346,90)
NICOTINE DEPENDENCE (305.1).
Allerpies
Penicillins.
Current Meds
Enalapril Maleatc 20 MG Tablet; TAKE | TABLET DAILY; Rx
Clarinex 5 MG Tablel, TAKE 1 TABLET DAILY AS DIRECTED.; Rx
[buprofen 800 MG Tablet;,TAKE | TABLET EVERY 8 HOURS AS NEEDED.; Rx
Buotalhita)- APAP-Caff-Cod 50-325-40-30 MG Capsule;TAKE ONE CAPSULE BY MOUTH EVERY 4 TO 6
HOURS AS NEEDED; Rx
Carisopredal 350 MG Tablct; TAKE | TABLET 3 TIMES DAILY AS NEEDED.; Rx
Lovaztatin 20 MG Tablet,TAKE 1 TABLET DALLY ; Rx
Piroxicam 20 MG Capsule;TAKE ONE CAPSULE BY MOUTH EVERY DAY ; Rx
Amiteiptyline HCI 10 MG Tablel;) tablet po as diresied per dosing schedule.; Rx
Lyrica 75 MG Capsule; | CAP PO bid; Rx
Morphine Sulfate CR 15 MG Tablct Extended Release 12 Hour; TAKE | TABLET 3 TIMES DAILY; Rx.
Assessment
¢ Cervical radiculopathy at C4 merve root  Left; (723.4); Secondary 1o facet hypettrophy
* Myalgia and myositis (729.1)
PLAN
1. INTERVENTION: Cervical Sclective Nerve Root Block with Pulsed RF
LEFT C4
2. Palient considering surgical option if this injection dees not result in longer relief than 6-8 weeks,
3. RTC 61807, 0830, consider Trigger paint injections left trapezivs.
Message

Frinted By: Shantey Bryant 1of2 8/23/07 8:14:49 PM
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Clinic Follow-Up

Patient: WILLIAM J. SIMAO EMRN:

Encounter: Tun 4 2007 8:00AM

Recorded as Task .
Date: 060042007 08:23 AM, Created By: Arita, Adam
Task Name: Appointment Request
Assigned To: Tischer, April
Regarding Patient: SIMAO, WIL1JIAM 1, Statos: Active
Comment;
Arila Adam - 04 Jun 2007 8:23 AM
TASK CREATED
please schedule:

SNRB I=ft C4 with polsed RE
6-12-07, 0740, 510, MDS
Patient has bern 10 MDS already. He will call to confiem. ‘Thanks,

Signatire
Signed By: Adam Arita MD; 06/0472007 8:23 AM PST.

Printed By: Shantcy Bryent 20f2 8/23/07 8:14:49 PM

1641554

004198

. 004198

004198




66T¥00

EXHIBIT “7”

004199

004199

004199






