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NRAP 26.1 DISCLOSURE
The undersigned counsel of record certifies that ftllowing are

persons and entities as described in NRAP 26.X(d)naust be disclosed.

These representations are made in order that tlgeguof this court ma
evaluate possible disqualification or recusal.
This case does not involve any business entities.
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been represented by attorneys at the followingdir(a) Aaron & Paternoste

Ltd.; (b) Mainor Eglet; and (c) Eglet Wall.
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VI.

VI.

ISSUES PRESENTED FOR REVIEW

WHETHER DEFENDANT'S APPELLATE ASSERTIONS
REGARDING YOUNGWERE WAIVED IN THE DISTRICT
COURT OR ARE OTHERWISE NONCOGNIZABLE?

ASSUMING ARGUENDOTHE ISSUE IS COGNIZABLE
WHETHER T IE|)ISTRI(|3\IT COURT PROPERLY CONSIDERED
R

HE
AND APPLIED THEYOUNGFACTORS IN STRIKING
DEFENDANT'S ANSWER FOR
REPEATED AND WILLFUL MIS
S

ASSUMING ARGU
WHETHER THE DI
AND/OR IMPROPE
OPPORTUNITY TO

ASSUMING ARG

F DEFENSE COUNSEL’S
LFUL CONDUCT?
ENDOTHE ISSUE IS COGNIZABLE
STRICT COURT MISAPPLIED THE LAW
RLY DEPRIVED DEFENDANT THE
CONTEST CAUSATION?
O

N
UENDOTHE ISSUE IS COGNIZABLE,
WHETHER THE DISTRICT COURT ERRED IN FAILING TO
CONDUCT AN EVIDENTIARY HEARING, ON THEYOUNG
FACTORS, THAT DEFENDANT NEVER REQUESTED?

WHETHER THE DISTRICT COURT'S AWARD OF DAMAGES
\léVéA\ESSI;XCESSIVE OR IT ERRED IN AWARDING ATTORNEY'S

WHETHER, IN THE UNLIKELY EVENT OF REVERSAL, THE
CASE SHOULD BE ASSIGNED TO A DIFFERENT DISTRICT
COURT JUDGE?

Xii
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STATEMENT OF THE FACTS

l. THE ACCIDENT, THE INJURIES, AND WILLIAM SIMAO’S
MEDICAL TREATMENT

Plaintiffs William and Cheryl Simao brought thigiaa in district court
asserting claims arising from injuries sustained\bljiam in an automobilg
accident. AA,v. 1, pp. 1-8.

A. William’s Testimony Provides an Overview of the Acident, His

Injuries, and His Médical Treatment

At trial, William described the effects of the adent on him, and th
course of his medical treatment. On the day tleedaat occurred, April 15}

(D

2005, William was driving a Ford van while in therformance of his floor{
and tile-cleaning duties for his business, Ameanle AA, v. 12, pp. 280§,
2810. He was stopped in traffic when his van wasck from behind by ¢
Chevrolet Suburban, driven by defendamA, v. 12, 2812-13. The back ¢f
William’s head struck a steel cage behind the femat. AA, v. 12, pp. 2811
2813.

Before the accident, William was in good healthA, A&. 12, p. 2808
He had occasional migraine headaches (once or awnenth). AA, 12, p

=

2808. He had never previously suffered from onlteeated for neck pain qr
left shoulder trapezial pain. AA, v. 12, p. 2808.

Immediately after the accident, William experienpath in the back of
his head and neck. AA, v. 12, pp. 2813-14. Mddeasonnel arrived at the
scene, but William declined to be transportedhospital by ambulance. AA,
v. 12, p. 2814. He called his wife, Cheryl, ankieaisher to take him to Urgent
Care once she came home from work. AA, v. 122844-15. William then

At trial, defendant admitted that she caused tioedant. AA, v. 12,
pp. 2775-77.




drove home and, when Cheryl later arrived, he waerencing pain in hig
head, neck, and left elbow. AA, v. 12, p. 281Bwds then that Cheryl drove
William to Southwest Medical Urgent Care. AA, 2,D. 2816.

Upon arriving at Urgent Care, William informed aygltian’s assistant

4

that he had been in an accident and hit his headsteel cage in his van, and
that he felt painful pressure from the back offread to the top of his neck.
AA, v. 12, pp. 2816-18. X-rays were taken and \Afitl was told he ha
suffered a bruised head, neck sprain, and leftspmain. AA, v. 12, pp. 2816

|-

© 00 N O 0o A WO DN P

\U

18. He was prescribed pain medication and toltrisapain should subside.

10 AA, v. 12, pp. 2818-19.
11 William returned to Urgent Care in early May, 20b&¢ause he still hald
12 || painin his head and neck. AA,v. 12, p. 2819.rétarned again on May 26,

=
w

2005; at this time, he was still experiencing #@es pain, as well as pain from
his neck into his shoulder. AA, v. 12, p. 282% Whs told to keep taking pajn
medication and to return in six months if his ppersisted. AA, v. 12, p.

e R
o o

2821. William waited approximately four months aagain returned in
October 2005 because his head and neck pain wasggebrse. AA, v. 12
p. 2822. During this entire four-month period, Mdiin’s pain persisted. AA|
v. 12, pp. 2823-24.

After October 2005, William underwent various treant regimens. Hg

N PR R
o © 0

v

N
=

was sent to physical therapy for several months;iwtiid not provide long:

N
N

’Defendant disingenuously asserts that, after thialimisit to Urgent
Care, William “did not claim any neck or back p&n five months.” AOB,
p. 2. This is nonsense and defendant’s ostensbted references do not
support the assertion. As just shown, head ankl p&io drove William
back to Urgent Care twice in May, 2005. And, tholg was instructed to
return in six months, he lasted only four becausgain worsened. And,
as explained in 8 I(C), the records reveal thatenealuring this four-month
period — William was still being prescribed paindioation for his injuries.
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term pain relief. AA, v. 12, pp. 2824-25. He therderwent an MRI and wa
referred to Dr. Patrick McNulty, a Board Certifiemithopedic surgeol

specializing in spine surgery. AA, v. 8, pp. 1716&-v. 12, p. 2825. D

McNulty first met with William on April 18, 2006AA, v. 8, p. 1719. Having
examined the MRI results, Dr. McNulty explainedigas treatment option
to William, including possible surgery. AA, 12, p825. William was
“scared” of the prospect of surgery, so as an ratere treatment plan h

underwent injection procedures (described in metaitdbelow) in his neck
to treat and determine the exact source of the pamk v. 12, pp. 2825-26|
He obtained only temporary relief from these inmes. AA, v. 12, p. 2826}

Toward the end of 2007, William met again with DcNulty, who
again recommended surgery, which again frightendblavd. AA, v. 12, p.
2827. To obtain a second opinion, William thenstdted with Jaswinde
Grover, M.D.2in early 2008, who referred him to Hans-Jorg Ro4&feD., for
pain managemefitAA, v. 12, p. 2828. Dr. Rosler performed a digaphy/
discogram on William (discussed below) in Augusi@0AA, v. 12, p. 2828
William then returned to Dr. Grover, who informedilNgdm that he had
problems with his C3/C4 and C4/C5 vertebrae. AA2;p. 2828. Dr. Grove
and William discussed various treatment optiorduiting different injections
and surgery. AA,v. 12, p. 2828.

In early 2009, William met yet again with Dr. McNyl who had

reviewed the records of Drs. Grover and Rosler., WAL 2, pp. 2829-30. At

this time, nearly four years after the accidentllin still had unsubsiding
pain in the back of his head, neck, and left shauldh\A, v. 12, p. 2830.

Dr. Grover is a Board Certified orthopedic surgegth a
subspecialty in spinal disorders. AA, v. 9, pp0212113.

“Dr. Rosler is a pain management anesthesiologistvA7, p. 1526.
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As will be more fully described below, Dr. McNulperformed sping
surgery on William in late March, 2009. AA, v. 112,2830. For 11 or 1
weeks following the surgery, William’s pain subsidey 50% or more. AA
v. 12, p. 2832. About three or four months after surgery, when Willian
returned to work, his pain returned to the samésprhis body. AA, v. 12
p. 2832. He stopped taking his pain medicationsabge they made hil
drowsy and kept him from driving or going to wokA, v. 12, p. 2835. The
also made him irritable and depressed. AA, vpl2835.

In 2010, William underwent additional injection thpy, which had littlg

effect. AA, v. 12, p. 2834. In the fall of 201l met with Dr. Lee, a spine

surgeon. AA, v. 12, p. 2835. About a month befwoia, Dr. Lee ordered
another MRI and referred William to pain managenfentmore injections
AA, v. 12, p. 2836. At the time of trial, nearlix years after the acciden

William had suffered pain almost constantly, sitlee crash. AA, v. 12, p.

2838.
B. Cheryl Testified Concerning the Adverse Impact ofWilliam’s

Injuries on the Parties’ Marriage

Cheryl also testified. Cheryl and William had beearried 26 years a
of the time of trial. AA, v. 12, p. 2778. Accondj to Cheryl, before th
accident William was very active, healthy, and hapfA, v. 12, p. 2779-80
She had never known him to have neck or shoulderlgfore the acciden
AA, v. 12, p. 2779. He also had never been hosphor had surgery. AA
v. 12, p. 2781.

On the day the accident occurred, when Cheryl Wdkam to Urgent
Care, William was experiencing pain in the backisfhead, neck, and le
shoulder and elbow. AA, v. 12, pp. 2782-83. Hasymand stiffness continueg
after the accident, and his headaches increas@¢dv.A2, pp. 2783-84. Hi
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condition did not improve despite following Urgeddire’s instructions. AA
v. 12, p. 2784. From May 26, 2005 through Octdh&005, William was in
continual pain. AA, v. 12, p. 2787. Yet he congd to work in order tq
support his family. AA, v. 12, p. 2787.

William’s pain affected his relationship with Chérgs she described!:

A Whenyou live [with] a person who has chronic pain
they tend to think about their pain all the tidend so that leaves
littté room to have a relationship with the pergbat you're
having a relationship with. So the focus wouldheill instead
of thetwo of us. So it made things hard.

Q What if anything did you do about that?

A | did my best when he was upset or would get angry
or frustrated to leave so that he could, you knjasgt, kind of be
by himself and - - cause | know that he wasn't tjpsene. He
was upset because he was in pain and not feeliig we

Q Now, were these personality traits different friwe
way he had been before the accident?

A Yes. They were.

Q ~ Allright. | want you to tell us how the acciddras
affected - - well, Tet me ask this first. Has #ueident - - and we
talked about some of this today. Has it actuatfecded your
marriage?

A It has.

_ | want you to tell the jury how it's affected your
marriage. And let's start with your social lifegtthings that you
would go out and do or otherwise do.

A Well, we used to go out and play video poker. We
don’t do that anymore. Maybe on occasion, butiketwe used
to. We used to ride motorcycles and in fact we soém both in
2007 because Bill couldn’t ride them anymore.

Q You each had one?

Yes, we did.

Okay. Was something that the two of you enjoyed?

> O >

Yes, we did.

Q What about - - what about issues of intimacy
between the two of you?

D




EGLET WALL
400 South Fourth Street
Suite 600
Las Vegas, NV 89101
(702) 450-5400

© 00 N O 0o A WO DN P

N NN N RNDNNNNRNRRRRR R R R R
0w ~N O O~ WNEPO O WNOO OO WNPRELR O

A Because of the strain on the relationship, becatise
the changes in his personality, | would say thatdecreased
about 50 percent.

AA, v. 12, p. 2790; pp. 2795-96.

C. William's_Treating Physicians Give Detailed Accomts of His
Injuries, Their Cause, His Medical Treatment and Pognosis

Dr. McNulty testified that, before they met, Wilimhad completed
diagram which illustrated the areas of bodily paiA, v. 8, p. 1719. Dr
McNulty described the diagram as follows:

_ Well, the question is can you review this diagram
with us and describe the location, character andrgg of his
pain.

A Sure. So essentially this is a front-back figarhech
the patient will ideally shade in the painful areasl further
describe whether or not it’s - - in his case heckbd off ache,
RIHS and needles, numbness, stabbing, pressurgouStan see

e’s basically drawn in the back of the neck ext@pdip to the
back of the head going out onto the trapezius ertthpezial
regions down into the upper back and in betweencdrdral
[?_ortlon of the upper back, what we call the pepstar region.

here’s also some extension onto the front of ¢fiechest and
down the left arm.

AA, v. 8, p. 1720.

Dr. McNulty had also reviewed the first diagnosktRl taken of
William at the C4/5 cervical level and the recoofibis medical history. AA
V. 8, pp. 1733-39. He described his clinical assesnt of William:

A | stated that he primariI%/_ had axial cervical pain
meaning, basically, his neck hurt, which also ideld his upper
back, his head. °| specifically addressed the MRdihg of
narrowing of that C3-4 nerve exit hole which woualdssically
affect the C4 nerve root; classically that is dgratof numbness,
parethesias tingling that g{oes on to the frontairychest. |
stated he did not have that classic pattern.

~ But it was also in the context that he was
complaining of an entire left arm numbness, tingarethesias,
and | felt it was important to make out the clestidction that
yvoul% n?t_tbelfexplamed by this narrowing of theveeexit hole
in and of itself.
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AA, v. 8, p. 1741.

To define the precise source of William's pain, McNulty
recommended C4 and C5 selective nerve root blgektions. AA, v. 8, pp
1746-47. Dr. McNulty referred William to Dr. Seilz the Pain Manageme
Center of Southwestern Medical Associates for tipections. AA, v. 8, p
1747. On afollow-up evaluation with Dr. McNultp &eptember 6, 2007, th
doctor concluded that William had failed a courkéhe injection therapy ir
light of persistent pain. AA, v. 8, pp. 1748-49Dr. McNulty then
recommended another MRI and a C3/4, C4/5 transfodrapidural steroig
injection. AA, v. 8, pp. 1749-50.

Dr. McNulty reviewed the results of William’s upeat MRI when heg
saw William on November 13, 2007. AA, v. 8, p. 175The MRI showed 4§

cervical disc herniation at C4/5 and foraminal oatng on the left at C3/4.

AA, v. 8, pp. 1751. Dr. McNulty also concludedtthaC3/4 and C4/5 epidur;
injection, which he administered to William on Noveer 16, 2007 into hi

neck and inside his spinal canal, reliably confidntleat the C3/4 and C4/

levels were the primary structural causes of Willg pain because hi
symptomology was at least 80% improved during tiesthetic phase of th
injection. AA, v. 8, pp. 1754-57.

Dr. McNulty reevaluated William on December 6, 208id concludeq
that William “failed reasonable conservative meaasuas a disc herniatig
foraminal narrowing.” AA, v. 8, pp. 1757-58. Aaaling to Dr. McNulty,
“[tlhe plan was to proceed with a two-level anteriar front cervical
reconstruction.” AA,v. 8, p. 1758. William, hower, decided to get a seco

opinion. AA,v. 8, p.1758. On March 28, 2008clhasulted with Dr. Grovel,.

AA, v. 9, p. 2113. Based on his history, Dr. Gnotestified that William
began having pain after the accident on April X2 AA, v. 9, pp. 2114
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2118-19. He stated:

Q Okay. Now, what is the clinical significance bét
fact that you saw Mr. Simao for the first time abhthree years
after his motor vehicle accident?

A Well, I think he had been having pain for threa
He had - - you know, the hlsto_rY that he providedie was that
he had beén suffering from fairly significant pamermlttentI%/
but at times quite significantly, for a period bfee years. So the
significance was that it emerged into somewhat @heonic
condition by that time.

AA, v. 9, p. 2114. The pain was in William’s neckoulder and head. AA
v. 9, p. 2114. William characterized the painagshiing, penetrating, at time
unbearable, and pain that was essentially . .timoous.” AA, v. 9, p. 2115
None of William'’s treatments made him feel bettdA, v. 9, p. 2116.
After his evaluation, Dr. Grover recommended thallisvh undergo
another MRI scan of the cervical spine and somarelaliagnostic studies @
the upper extremities. AA, v. 9, p. 2124. He alsmommended that Willian
be evaluated by his associate, Dr. Rosler, for @t C4/5 selective nery
root blocks. AA, v. 9, p. 2124.
Dr. Grover explained his clinical impression of \din on May 26,
2008, after his updated MR, as follows:
_ A Well, | think he had persistent neck pain,
interscapular pain, suboccipital ra |culopath¥3, hwisome
potential subaxial cervical facet pathology C-3fd aC-4/5
despite a variety of modalities of treatment thad Hbeen
instituted to that point.

AA,v. 9, 2125.

Dr. Rosler performed left-sided C4 and C5 seleatieeve root blocks

on May 10, 1008. AA, V.9, pp. 2150-51. At thaeiof William’s June 200§
evaluation with him, Dr. Grover determined thatNaih had not obtained an
long-term improvement in his pain symptoms fromrikeve root blocks. AA
v. 9, p. 2151. Dr. Grover then recommended tharaical discography b
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performed. AA,v. 9, p. 2153. According to Dr.a8er, discography is “thg

gold standard set forth by the North American S3oeiety by which internal

disc disruption is diagnosed.” AA, v. 9, p. 2153.
On August 8, 2008, the cervical discography wadopered by Dr.
Rosler. AA, v. 7, p. 1571. The procedure is daoge. According to Dr

Rosler, there are potentially serious complicatioois the procedure, such as
discitis (an inflammation of the disc), infectiaand bleeding. AA, v. 9, pp.

1570-71. There is also a risk of puncturing thepésgus, trachea, carot
artery, and jugular vein, and potentially injectidge into the spinal corg
which could be catastrophic. AA, v. 9, p. 1571.

Dr. Rosler began the discography by administerisgiall amount of
sedative to William. AA, v.7, pp. 1572-73. Usihgoroscopy, he then place

the needles into three discs, at levels C3/4, G#8,C5/6, and injected dye

into them. AA, v. 7, pp. 1573-74, 1576. The resudentified the source ¢
William’s pain, as described by Dr. Rosler:

The results were that the discs at 3/4 level abdelel
were, in fact, positive. That means that thoseg]iBy injecting
dye into those discs, those discs were causingahént’s usual
pain, very severe, very severe - - whereas, the @ISt did not
reproduce any pain.

E’ihe clinical significance is such that the tweseb at C3/4 and

/5, where abnormal pain appearance, in thoselises we're

[sic] alsodgeneratln%the patient’s usual pain. Soasdally now

narrowed down where’s the pain coming from, whidkoa

%:r(])rrelalltes Ito my previous injection, the selectiwet block at
ese levels.

AA,v. 7, pp. 1577, 1580.
Dr. Rosler also obtained a post-discogram CT sghith showed pair
producing, significant tears in the outer layetved of William’s discs. AA,

V. 7, pp. 1581, 1583. Dr. Rosler described Willmmlinical status as of
August 28, 2008, when he reevaluated him to reuies results of the
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discography:

The patient’'s symptomatology has not changed omiasad
changed at that time.” He was still Complainingrmjoing severe
neck ~pain, interscapular pain, periscapular paikle had.
undergone discography study, which revealed pa@sitiv
provocation at the Tevels C3-4 and C4-5.

AA, v. 7, p. 15. More than three years after tbeident, William had failec
“a reasonable course of aggressive medical tredtrf@@nhis chronic,
intractable pain syndrome.” AA, v. 7, p. 1591.. Rosler recommended th
William follow up with Dr. Grover to discuss moreefthitive treatment
options. AA,v. 7, p. 1591.

Based on William’'s medical history which demonsttht no
symptomology of pain before the accident on Apsij 2005, Dr. Rosler wal
certain that William’s symptoms were more likelnthnot causally related {
the accident. AA, v. 7, pp. 1596-98. Dr. Rosledsiclusions were express

to a reasonable degree of medical probability. A, p. 1599.

William met with Dr. Grover again on Septeani2, 2008. AA, v. 9, p|

2158. Dr. Grover diagnosed William with C3/4 and/% internal disg
disruption. AA, v. 9, p. 2158. They discussedysuy as an option to hel
William. AA, v. 9, pp. 2158-59. Dr. Grover beled Willam was a

reasonable candidate for surgery because of thefisgnt, and at times

debilitating, intensity of his pain. It was Dr. @er's conclusion, to i
reasonable degree of medical probability, that Mfilfs symptoms wery

directly and causally related to the April 15, 20@&cident. AA, pp. 2160-61.

He explained:

He had an injury where he had an acute probable
hypertension injury to his neck, banged that bddk®head on
the metal cage of the vehicle, and hit the - -thieth bent - - and
then his neck probably went forward, symptoms foiclv he was
clearly evaluated a féw hours after thé eventeaum_ent Care,
documenting these findings, symptoms at that timelwwere
significant enou%h for the physician assistant @atihg him to
order a scan of his head and his brain to maigthey didn’t
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miss anything correctly, and symptoms which pesgisince that
time for several years, despite all reasonable aputopriate
treatments, mcludmg physical therapy, _anti-inftaatories,
muscle relaxants, and some periodic injectionstimaspine. So
| think if you look at the chronology and develogl%f the
patient's “symptoms, take into consideration thentified
athology, which, you know, is not a clear browmineted disc,
ut there’s abnormalities which have taken some emor
sophisticated analysis over several years to résdhated §ic|,
| think, within a reasonable degree of medical lity, that
event, you know, caused his problems for which he treated.

AA, v. 9, p. 2161.

On cross-examination, Dr. Grover acknowledged that medical
records do not expressly document that William camged of neck pain fron|
the date of the accident to October 6, 2005. AAQy p. 2187. However, th
records still demonstrate that his pain persistedicually from the date of th
accident. AA, v. 10, p. 2187. Again, Dr. Grovepkined:

Yeah, I'd be happy to explain that. | believe that
absolutely, because Mr.” Simao complained of neck pa
immediately after the accident. He followed uppeically with
the nurse ~practitioners, but really was told by se
practitioner, after initial evaluation ot the scarighe head, you
can take some muscle relaxants and pain - - butsally doin’t
need to come back and see us for six months.

_ They actually treated for his neck pain, becausg th
continued to préscribe for him ibuprofen and muselaxants.
which were never prescribed to him before, anddhare not
medications that are prescribed ordinarily, asafat know,_for
migraine headaches. Butthey are medicationateairescribed
for patients that have necCk injuries such as Mmédsi
experienced and that which he complained of imnteljia
afterwards. So | believe that he had these ongmiolems.

AA, v. 10, pp. 2187-88.
On November 4, 2008, William met again with Dr. Mdty. AA, v. 8,
p. 1758. At this time, William’s pain had incredseAA, v. 8, p. 1759. Oy

February 13, 2009, Dr. McNulty administered addiib C3/4 and C4/%

epidural injections, which confirmed those levels significant pain
generators. AA, v. 8, p. 1765. Dr. McNulty theecommended anterig
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cervical reconstruction surgery, C3 to C5. AA8yp. 1768. He performe
the surgery on March 25, 2009. AA, v. 8, p. 1773.

The surgery was commenced with an incision to #fe dide of
William’s neck. AA, v. 8, p.1774. Dr. McNulty &m exposed William’s spin
next to his carotid artery, removed the discs,rapthced them with structuri
cages. AA,v. 8,p.1774. Aplate was then itstehnd screws placed into ti
vertebrae. AA,v. 8, p. 1775.

At his first post-operative visit with Dr. McNultgn April 14, 2009,
William was experiencing significant improvemewA, v. 8, p. 1777. This

however, did not last. Eleven months later, ondW&3, 2010, William was$
noted as having left-sided neck pain and trapexdlperiscapular radiation.

AA, v. 8, p. 1784. Pursuant to Dr. McNulty’s recmendation that the patiel
return to pain management, William was administerex/e root blocks an
injections on April 20, 2010, June 10, 2010, Sefen?, 2010, and Novemb
11, 2010. AA, v. 8, pp. 1788, 1791-92, 1793, 17%& of November 23

2010, William still had left-sided neck pain. AW,8, pp. 1785-86. It was Dy.

McNulty’s conclusion to a certainty that as a reslthe April 15, 2005
accident, William injured the C3/4 and C4/5 lev@i$is neck and that also §

a result he has intractable post-operative neunapptin syndrome. AA, V.

8, p. 1820.Thus, all three of William’s treating physicians ccurred that
his symptoms were caused by the subject accident.

. DEFENSE COUNSEL'S REPEATED, INTENTIONAL
MISCONDUCT

In her opening brief, defendant all but ignores thisconduct that
impelled the district court to strike her answeks will be discussed in detdi

’In fact, Rish attempts to “turn the tables” by aing plaintiffs’ trial
(continued...)
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below, the district court had entered an otiddimine prohibiting defendan
from introducing any evidence, or otherwise insimg that the accident wa
of low impact and thus incapable of causing Willismmjury. However,
defendant’s counsel embarked on a campaign toregsitsally and repeated|
violate the order.
A. Defense Counsel Engages in Three Successive, @iog, and
Identical Violations of the Order in Limine
Defendant’s contention that her counsel was sometomfused abou
the orderin limine strains credulity when one recognizes that hig fhreee
violations of that order involved identical miscared.  First, during
defendant’s cross-examination of Dr. Rosler (oneplaintiffs’ medical
experts), the following occurred:

Q [Ejy Mr. Rogers] Do you know anything about what
happened to Jenny Rish and her passengers ircthdeat?

'MR. EGLET: . Objection, irrelevant, Your Honor.
Pretrial motion on this.

THE COURT: It is. Sustained.
AA, v. 7, p. 1605.
Then, three days later (on March 25, 2011) durmeg®-examination o
Dr. McNulty (also testifying as a treating physitiand a medical expert
defense counsel asked exactly the same impropstignewhich prompted
another objection and a bench conference outsalpitif's presence:

>(...continued)

counsel of taking “turns making strident (and prn&farequests that the jur,
be sent out on recess so that they could make iammitside the
presence.” AOB, p. 20. She then quotes the trgoisaf a bench
conference that occurred on March 31, 2011, riffet Mr. Rogers violated
the ordeiin limine for the umpteenth time. But the first two remattiat

the reporter attributes to Mr. Eglet, were actuattgred by Mr. Rogers.
This is one of many places in which the reportegsascript is deficient.
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By Mr. Rogers] Okay. Do you know anythin
about%e fo[kgin Jennngis 'S car).; Y yaing

MR. EGLET: Objection. Relevance.

THE COURT: What's the relevance, Mr. Rogers?
MR. ROGERS: Well - -

MR. EGLET: May we approach, Your Honor?

THE COURT: Yes.
[Begin Bench Conference]

MR. EGLET: ‘We've already been down this road.
Whether anybody was injured or not in Jenny Rishisor their
condition is not rélevant. 'He’s already tried thigh, | think, Dr.
Rosler and the objection was sustained. It's dmeesthing, Your
Honor, it's not relevant.

~ MR.ROGERS:; I'm not sure how it is not relevans. |
this something that there’s an order?

MR. EGLET: It doesn’t matter whether it's order -

MR.WALL:  Whatwould be the relevance other than
some argument of minor impact.

MR. EGLET: Yeah, the fact - -

MR. WALL.: Whether Jenny Rish received - -

MR. ROGERS: The relevance is that if one of them
were injured or were not, that would be relevanprabative to
whether the others were injured.

MR. EGLET: No, no it's not. No it’'s not. Thatlke
whole point.

THE COURT: Sustain the objection.
[End Bench Conference]

AA, V. 9, pp. 2047-48.
On the same day, during cross-examination of Dovéir (yet anothef

of plaintiffs’ medical experts), defense counselddhird time, and with ful

knowledge of its impropriety, attempted to askvikey same question:

Q [bBy Mr. Rogers] You know the Plaintiff wasn’t
transported by ambulance.

A Yes, Sir.

14
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Q You know that Jenny Rish - -

MR EGLET: Objection, Your Honor.
BY MR. ROGERS:
Q - - was lifted from the scene.

THE COURT: Sustained.
MR. EGLET: Your Honor, move to strike - -
THE COURT: Sustained.

MR.EGLET: --and ask Mr. Rogers to be admonished
for violating another court order.

THE COURT: The jury will disregard Mr. Rogers’ tas
guestion regarding Ms. Rish.

AA, v. 10, p. 2184.

B. After Three Identical and Obvious Violations of he Order in
Limine, the Court Warns Defense Counsel About Sanctions

After defense counsel’s third identical violatiohtlee ordenin limine,
another bench conference ensued outside the peesétine jury. During this
conference, plaintiffs’ attorney (Mr. Wall) stated:

Despite the ruling of the Court, despite the arguisieve’ve had
outside the presence on the issue of minor impaatpening

statement and with each and every witness soarets beena
guestion which leads to a conclusion or an arguraanninor

impact, whether the Defendant was injured in - etlbBr the

doctor knows whether the Defendant was injuretieneiccident,
which could only potentially be relevant to Somguament that
the accident was too minor to have caused injuegabse she
wasn'’t injured.

Each time we've objected. Each time the Court has
sustained the objection. | would look for, franldgme guidance
from the Court on what we can do from here outahbée it - - |
can onIK assume that it will continue to occur, dAso, | don’t
know whether a progressive sanction that we'd askHat there
would be a warning from the Court about before shsuld
happen again. .. ..

As we discussed a week ago - - I'm not sure - ftb&on
precluded any argument, any testimony suggestisgm@porting
a minor impact defense, beCause they had no etsgy that
this accident could not or would not have causeditiuries
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complained of. It was a global prohibition of airggior trying to

elicit evidence to support an argument of a mingract defense.
The order itself says that their request - - oguest to preclude
Defendant from raising a minor or low impact defeissgranted.

AA, v. 10, pp. 2207-09.

In response, the district court placed defense selurn notice that i

would consider sanctions if further violations ocedl:

THE COURT: | think you're right, and | think thtte
defense is on notice. | think the order is vesac! 1 think it
clearly has been violated. | was really suiprisedhear a
guestion posed of this witness regarding Ms. Risamthe Court
sustained a previous question regarding Ms. Rishnaither
witness and ruled that that was not relevant. 3@d really
surprised to hear that very same question poséal ls. Rish.
Yes, | realize she was in“the accident, but shetstime reason
why we’re here.

MR. ROGERS: Well - -

THE COURT: = Whether she was injured is not the
reason we're here in this trial. So | don’t knolvdoes seem to
be at this point to be deliberate, Mr. Rogers. 8od’'m inclined
to agree that you're on naotice. e Court will sioker
Progresswe sanctions. | don’'t know what they Wwél | holpe
here won't have to be any assessed. But | doiwiwkwhat else
to do to try to get you to comply with the Cougti®vious orders.

AA, v. 10, pp. 2209-10.

C.

After a Defense Expert Later Violates the Orderin Limine, the
Court Imposes a Lesser Sanction, Instructing the Jy that the
Accident’s Impact is Irrebuttably Presumed Sufficiait to Have
Caused William’s Injuries

Meanwhile, on the previous day, prior to the testijmof defendant’s

expert, Dr. Fish, plaintiffs’ counsel questionednhon voir dire outside th

presence of the jury, in order to confirm that heerstood the court’s ord¢

in limine. AA, v. 8, pp. 1869et seq During this examination, the distri

court informed Dr. Fish that it could impose a n@mbf sanctions if he

violated the order. AA, v. 8, p. 1872, Ill. 10-1@hen plaintiffs’ counse
inquired of Dr. Fish’s intentions regarding compka with the orders

16
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limine;

. MR.EGLET: | don’t think it was hazy. | specifiba
said - - and this is a very separate court ordéhm - that this
witness, no Defense witness, is permitted to tdlbua the
mechanism of injury.

_ You can talk about that fact that there was a motor
vehicle accident, that it was a rear-end motor elehaccident.
But they don’t qet to suggest or |mpl%that it wamor, that it
was a tap, that it was low speed, that there wasaooh property
damage, or anything like that, or suggest thatid such a small
accident that these injuries couldn’t have occurred

BY MR. EGLET: _ _
o Q Do you under - - that is the court ruling. Amai
going to comply with that?

A Absolutely | comply §ic] with it. | just don't
understand it, that's a¥|. ply sic] J

%_ Okay.. We talked about the nature of the impéct
the subject collision, including any reference omeent or
testimony that the impact was minor, low speedam tow
property damage, anything like that. Do you unided that?

A Yes.

Q . Okay. Okay, and you are precluded from offering
an%/ opinions regarding biomechanics or the nattiteeoimpact
of the motor vehicle collision in this case. Dayanderstand?

- MR. ROGERS: The biomechanical question that
Plaintiff's counsel just asked about really isshene as the minor
impact and photographs and property"damage statenidre
doctor’s aware and we’ll comply.

Q You can’t talk about the opinions and what kind of
forces you think were imparted in the crash or awyts body.
Do you understand that?

A | understand that.

AA, v. 8, pp. 1882-86.

Notwithstanding the district court’s clear warningbout sanction]

during the March 25 bench conference; and despiee admonitions
specifically directed to Dr. Fish during his MaZvoir dire; and contrary t
the doctor’s assurances that he would abide bytterin limine, Dr. Fish

17
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violated such order when he testified a few datexlaOn March 28, 2011
when defense counsel asked Dr. Fish to explaibdbes of his opinion that th
accident did not cause plaintiff William’s pain,.iish responded:

A  Well, it's based on multiple factors. It's basmtthe
actual - - looking at the images of the MRI. lio®king at the
discogram and the results of the discogram. diking at the
pattern of Paln. It's Iooklngkat the notes thatreveaken of the
events that happenaand it's knowing about the accident itself
[Emphasis added.]

AA, v. 10, p. 2308. Plaintiffs’ counsel objectattdeanother bench conferen
ensued. AA, v. 10, pp. 230& seq During the bench conference, plaintif

counsel argued that Dr. Fish’'s response regardiagcircumstances of th

e

S
e

accident violated the ordaer limine because its only purpose was to suggest,

without expert testimony, a minor impact was ndfisient to cause plaintiff's
injuries. AA, v. 10, p. 2314. As a sanction, ptéfs’ counsel requested thg
although striking the defendant’s answer was wagdrthe trial court shoul
give the jury an irrebuttable presumption instroigt- consistent witlYyoung
v. Johnny Ribeiro Buildingl06 Nev. 88, 787 P.2d 777 (1990) — that
accident was sufficient to cause the type of injdfjliam claimed to have
been suffered. The district court agreed and ingdithe jury as follows:
Furthermore, ladies and gentlemen of the jury, the

Defendant has, on numerous occasions, attemptedréauce
evidence that the accident of April 15, 2005 was fanor to

cause the injuries complained of. This type ofdewmce has
previously been precluded by this court.

_ In view of that, this court instructs the membeirs o
the jury that there is an irrebuttable presumptlaat the motor
vehicle accident of April 15, 2005 was sufficiemtause the type
of injuries sustained by the Plaintiff. Whethempibximately
caused those injuries remains a question for tlyggudetermine.

AA, v. 10, p. 2334.
I

I
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D. In Spite of ImPosition of the Lesser Sanction, Ofense Counsel
Blatantly Violates the Order in Limine Yet Again, Impelling the
District Court to Strike Defendant’s Answer
Undeterred by this sanction, defense counsel thewingly violated

the orderin limine yet another time. During cross-examination ofl#h

Simao on March 31, 2011, defense counsel asked:

Q Now, we've heard several times through this trial
that an ambulance came to the scene.

A Yes.
Q And you declined treatment.
A | did.

Q And the paramedics didn’t transport anyone from
Mrs. Rish’s car?

MR. WALL: Objection. Your Honor - -
THE COURT: Sustained.
AA, v. 12, p. 2857.
Another bench conference then took place, duringchvplaintiffs’
counsel stated that the only purpose of the questimcerning the people
defendant’s car was to raise an inference thaaticeent was too minor t

cause injuries, which was another violation ofd¢bert’s order. AA,v. 12, pp.

2862-63; 2865. Counsel explained:

o And in the face of that, in the face of already
receiving that sanction [the irrebuttable presuompinstruction],
he just wildly goes at it, ignoring this Court'der, showing this
Court absolutely no respect whatsoever for thersrithat you've
made in this case, and clearly, consciously, imeatly violating
that order by asking our client the exact sametguesHe hasn't
addressed that at all, because he can’t. He eaitess that
because he knows it's the same question and s@hes\wo sa
to the Court, “Well, I just don't understand theler. | just don’
understand what | can ask and | can’'t ask.” Ewvedybhere is
clear on that except him. It's not believablés ttot ciedible.

AA, v. 12, p. 2868.

Counsel for plaintiffs then requested that theristourt impose the

19

n



EGLET WALL
400 South Fourth Street
Suite 600
Las Vegas, NV 89101
(702) 450-5400

© 00 N O 0o A WO DN P

N NN N RNDNNNNRNRRRRR R R R R
0w ~N O O~ WNEPO O WNOO OO WNPRELR O

sanction of striking defendant’s answer based dande counsel’s repeate
willful violations:
| have never, ever seen a lawyer in this stategr a
other state simply refuse, refuse, to comply vhith€ourt’s clear
rulings and orders in this case. There is nosea tae ever seen

that Cries out more for the most severe sanctidns is it. This

answer at this point must be struck, this_ jury dés®d, and we

move on to finishing - - because we've just alfoushed it - -
proving up our client’s damages in front of thisuto
AA, v. 12, pp. 2869-70.

Again, the district court agreed. Citing the apalile factors irvYoung,
supra (factors to which defendant did not object), thetrett court orally
concluded that striking defendant’'s answer wagavded. AA, v. 12, pp
2870,et. seq
E. The District Court Memorializes its Oral Ruling in a Written Order

1. The Written Order ldentifies the Multiple Instances of

Misconduct

In a subsequent Decision and Order Regarding Hfaini¥lotion to
Strike Defendant’s Answer, entered on April 22, 20fhe district court
elaborated on defense counsel’s deliberate, witiistonduct which justified
striking defendant’'s answer. AA, v. 16, pp. 3628-@ he court identified thg
following violations of the orden limine with respect to the “minor impact
defense, as well as other orders:

(1) In opening statement defense counsel presdptéde jury a
power point slide referencing a motorcycle accidenthich William Simao
was involved in 2003 (AA, v. 7, p. 1501); this cortlviolated an ordean
limine entered on March 11, 2011 (AA, v. 3, pp. 595-597);

(2) In opening statement and cross-examination of NDzNulty,

defense counsel violated an ordelimine precluding evidence that the cg

was “attorney driven” or was a “medical build-u@se (AA, v. 7, p. 1500; .
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9, p. 2065);

(3) Asdescribed above, defense counsel violatedritherin limine
precluding testimony concerning a minor- or low-anpdefense, entered (¢
March 8, 2011, in his cross-examination of Drs.|IBo#cNulty, and Grover

(4) As also described above, Dr. Fish violated tames orderin
liminewhen he testified that the basis of his opiniaruded “knowing abou
the accident itself;”

(5) Dr. Fish also violated the orderlimine concerning low impac
during cross-examination by suggesting that thelaot was not “significant’
(AA, v. 10, p. 2293.

2. The Court Gives its Written Analysis of theYoung Factors

In its Decision and Order, the district court fuathexplained why
striking the answer was warranted underYlo@ngfactors® AA, v. 16, pp.
3654-60.

a. YoungFactors: The Degree of Willfulness

Concerning the degree of willfulness of the viaas, the court statec

These violations of the Court’'s Order precluding th
“minor impact” defense are considered by this Ctutie even
more egregious given the numerous hearings outsiqeesence

Or’Otf?I%IIJ ud}{[hvghaergeég (;[P ||rstqlcj:|%l/J gtu [)ese%%tgrctltlx/ t?rneotlid% cour!lgel

or Defendant. Those hearings include:

l. Hearing on the Plaintiffs’ Motion in Limine, Mainc
1, 2011;

I, Hearing outside the presence of jury to discuss
“minor impact,” March 18, 2011;

iii. Hearln%f outside the presence of jury to discuss
whether the Plaintiffs opened the door to “mlnopan " defense
during Opening Statement March 21, 2011;

Iv.  Objection sustained to counsel for Defendant’'s
guestion of Dr. Rosler regarding injuries to ocaupaof the

°Seel06 Nev. at 93, 787 P.2d at 780.
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Defendant’s vehicle, March 22, 2011;

V. Objection sustained to counsel for Defendant’'s
Buestlon of Dr. McNulty regard|n8 injuries to ocemps of the
efendant’s vehicle, March 25, 2011;

vi.  Objection sustained to counsel for Defendant's
Buestlon of Dr. Grover re ardln% injuries to ocaufgaof the
efendant’s vehicle, March 25, 2011;

~vil. Hearing outside the presence of the jury tcdss
“‘minor impact” defense and the Plaintiffs’ notiCé $eeking
progressive sanctions, March 25, 2011;

viii. Objection sustained to counsel for the Defamita
qguestion of Dr. Fish which resulted in responsengito the
nature of the impact, March 28, 2011,

_IX. Hearing outside the presence of the jury to ussc
“minor impact” defense and the Plaintiffs’ requiestirreputtable
presumption instruction for the Defendant’s conéidwiolations
of Court's Order, March 28, 2011,

X. Objection sustained to counsel for the Defendant’
guestion of Plaintiff William Simao regarding injes to
occupants of the Defendant’s vehicle, March 31,120

At the hearing on the Plaintiffs’ oral motion taiké the
Defendant’s Answer, this Court characterized thatiooin
violations as_having been “willful, deliberate, (drabusive,”
gRTP March 31, 2011, pp. 111-12), based on théatttounsel
or Defendant “refuses to comply with this Courtidings” (RTP
March 31, p. 112). Particularly disturbing was ceel for
Defendant’s systematic insistence upon asking thiet#f and
three separaté treating doctors whether they weageaof any
injuries to passengers in the Defendant’'s vehidéspite this
Court’sdcletar preclusion of that inquiry after edanbtance of
misconduct.

AA, v. 16, pp. 3655-57.
b. YoungFactors: Prejudice to Non-Offending Party if an
Alternative, Lesser Sanction Were Imposed

As to the extent to which the non-offending partywd be prejudiced

by a lesser sanction, the court noted that ther peieser sanction of thie
irrebuttable presumption instruction had no eftectiefense counsel. AA, Y.

16, p. 3657. The court further determined thaihpifés would be prejudiceq
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by a lesser sanction:

Given the frequency of the Defendant’s violatiohs$his
Court’s Order precluding a “minor impact”’ defenak of which
occurred in, front of thejury, the Plalntlffs_quw{udlced b
having this issue repeatedly brought to the jumtention. In the
eyes Of the jury, the Plaintiffs were repeatedbvanting thegur
from hearing about the significance of the impabew in fac
this Court had determined that a “minor impact”afefe was
unavailable to the Defendants given the lack oflence (and
expert testimony) to support such a defense. lism@e upon this
Court’s Order granting the Plaintiffs’ Motion in roine, the
Plaintiffs had released their biomechanical expedthad neither
mentioned his name nor offered his_ opinion in O{)gnl
Statement. The Plaintiffs had relied on this Ceudrder that no
“minor_impact” defense would be presented to thg.juThe
Plaintiffs had further relied on the fact that suahng would be
upheld by this Court during the course of trial.heTunfair
R/Ire{udlce to the Plaintiffs was clearly show&ee[Bayerische

otoren Werke Aktlen%esellschaﬂt oth[127 Nev. , 252
P.3d 649 (Adv.Op.No. 11; 04/14/11)].

~ This Court also recognizes the prejudice to thanBits in
making objection after objection to the Défendamzgppropriate
guestions. “[W]hen . . . an attorney must contumly object to
repeated or persistent misconduct, the non-offenditorney is
placed in the difficult position of having to makepeated
objections before the trier of fact, which mighsta negative
Impression on the attorney and the party the atorapresents,
emlphasmn the improper pointlioce v. Cohenl/74 P.3d 970,
981 (Nev. 2008).
AA, v. 16, pp. 3657-58.
C. YoungFactors: Relative Severity of Sanction and Violabns
Next, with respect to the severity of striking Hreswer relative to th
severity of the abuse, the court noted the “pewmeaand continuous nature
the violations” and concluded that a litigant wheadjrees with an order meé
seek redress on appeal but may not continue vigldkie order at trial. AA
v. 16, p. 3658.
d. YoungFactors: Feasibility of Alternative, Lesser Sanagon
Concerning the feasibility and fairness of an altive, lesser sanctiot

the court again pointed out that defense counseiraged to violate its order

after a lesser sanction had previously been imposéd v. 16, pp. 3658-59,
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e. YoungFactors: Policy Favoring Adjudication on Merits
Regarding the policy favoring adjudication on therits, the district
court said:

As set forth above, this Court opted for less sever
sanctions for all of the violations prior to Mai@h, 2011, in large
measure_because of the policy favoring a tjudlc_abonthe
merits. Even the irrebuttable présumption insioucgiven as a
lesser, alternative sanction did not prevent théebiant from
Pr_esentmg any defense that they actually had acelto present.

t is also worth noting that the Defendant hadadseagreed on
the record not to challenge liability for the acdl

AA, v. 16, p. 3658. The court also cited Nevadaeckaw upholding the

striking of pleadings for discovery violations am@dsoned that “[t]he willfu
and deliberate violation of this Court’'s Orders egeally as egregious as a

discovery violations, especially given the fact tepeated violations in the

instant case occurred in front of a jury.” AA, 16, pp. 3659-60.
f. Youngfactors: The Need for Deterrence
Finally, as to the need to deter parties and fuitigants from similar
abuses, the court noted the need to protect thgrity of the judicial systen
from the types of abuses which occurred in thigras
Given its inherent powers derived from the Nevada
Constitution and strong] case precedent, this Cstmpl%_cannot
allow litigants to openly and deliberately abuse thigation
rocess Dy disregarding Orders of the Court wheweaient or
actically advantageousto do so, especially windaiuprejudice
to the non-offenc mtg party results. Such an alloeeawould
render courts of justice meaningless in the StalNevada.
AA, v. 16, p. 3660.
lll.  AFTER_STRIKING DEFENDANT'S ANSWER, THE TRIAL
COURT CONDUCTS A PROVE-UP HEARING

After the district court struck defendant’s answed discharged th

174

y

—

c

jury, plaintiffs requested a prove-up hearing oa igsue of damages under

NRCP 55. AA, v. 12, pp. 2874-75. The district caxonducted the hearing
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without additional withesses, on April 1, 2011.talaly, the trial court allowed
defendant to participate in the hearirfgee, e.gAA, v. 13, pp. 2917et seq
At the hearing, plaintiffs’ counsel reviewed thetbry of William’s persistent
pain, injuries, and prolonged medical treatmenictvbegan on the date of the
accident and continued to the time of trial. AA,13, pp. 2907¢t seq
Plaintiffs requested an award for past medical egps for William in the
amount of $194,390.96 based on the parties’ stijmiias to this amount gs

L

memorialized in exhibit 1. AA, v. 13, pp. 2912-13For past pain an
suffering, plaintiffs requested an award of $478,0AA, v. 13, pp. 2913-14,.
For William’s future pain and suffering, plaintifiequested an award of
$1,140,552 based on his life expectancy of 31 meaes’ this figure works
out to seven cents per minute. AA, v. 13, p. 2914.

Plaintiffs also requested an award of hedonic da&®mafoss of

=K

enjoyment of life) for William in the amount of $8(69 and loss o

—h

consortium for Cheryl in the amount of $681,286dukaen the testimony @
plaintiffs’ economist. AA, v. 13, pp. 2914-15.nklly, plaintiffs requested a

=}

award of attorneys’ fees. AA, v. 13, pp. 2916-17.

On September 23, 2011, the district court enteneal judgment in
plaintiffs’ favor which awarded them the amountslamages set forth above.
AA,v. 21, pp.4827-29. In addition, the judgmawarded plaintiffs attorney’
fees in the amount of $1,078,125 and costs of $&48, plus interest, for g
total judgment in the amount of $5,086,785.55. &A21, p. 4828.

Additional facts will be set forth in the portio$ the Argument tg

V)

which they pertain.
11

’At trial, plaintiffs’ economist testified that Wilm’s life expectancy
based on a 47 year old male, was 31 years. ARl vpp. 2654; 2678-79.
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ARGUMENT SUMMARY
SUMMARY OF RESPONSE TO PART ONE: One of defendsu
primary appellate contentionse., that the district court erred in applyin
Young v. Johnny Ribeiro Buildin§06 Nev. 88, 787 P.2d 777 (1990), was
preserved below. Therefore, her long-winded, sé@tdiatribe concerning th

“dichotomy” she perceives in the Nevada law of si@ns can and should [
disregarded. And such contention is utterly withmerit, in any event. Thi

19
not
e

U)

court’s cases, includingoung and authorities from other jurisdictions clearly

establish that a district court has the powerrikesa defendant’s answer as
sanction for abusive litigation tactics, even i #buses occur at trial rath
than in discovery.

Also not properly before this court is defendaniext contentioni.e.,

that there was no misconduct that would have westha mistrial or new trial).

Inasmuch as neither party moved for a mistrial @wvrrial based on suc
misconduct, defendant’s argument is a nonjustieiatdd herring.” It is alsg
insupportable. Contrary to her wild accusatiori®e tecord irrefutably
establishes that the orderlimine clearly prohibited all witnesses, not ju
experts, from giving testimony suggesting thatithgact of the accident wg
too minor to have caused William's injuries. Thdefendant misleads whe
she claims that the order was unclear or that thasssome secret “expansio
of such order.

Defendant also waived in the district court hereassn that plaintiff
was required to show prejudice before she coulskbetioned for repeated
and intentionally violating the ordar limine. Again, the assertion was ne\
made below. And, again, the contention is devéicherit to boot. Where i
litigant’s misconduct compromises the integritytod judicial machinery, tha
party cannot escape imposition of sanctions byireqhis opponent to prov
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any further prejudice.

Nor can defendant evade the sanctions by arguiagpeal, as she dof
vociferously, that the district court erred in amtg the order her counst
repeatedly and intentionally violated. Litigantsldheir counsel are bound |
orders entered by the district court, unless anidithey can seek their revers
through reconsideration or appeal. They are eetto disregard the orders

the trial court and then justify their contumacidehavior by challenging the

wisdom of the rulings with which they disagree.

Improperly extending her noncognizable assaulhendistrict court’s
orderin limine, defendant asserts that the district court imprigpextended
this court’s decision iHallmark v. Eldridge 124 Nev. 492, 189 P.3d 64
(2008), thus ordering an “automatic exclusion atpgeent witness testimony

and causing entry of an “unworkable and unfair’esrd This appellate
concoction bears no resemblance to anything thaaty occurred in the tria]

court.

Finally, this court should also reject defendantmplaint that she wa
entitled to a hearing on factual issues relatatieéd oungfactors. In the firs|
place, she never requested such a hearing andefdher like most of
defendant’'s other appellate contentions, this #esekwas not preserve
below. Additionally, the record is replete with@ence bearing on théoung
factors and, thus, a hearing would have been duped. The record als
affirmatively establishes that: (1) the districtucbadequately explained i
reasoning, both in open court and in its writtedeory (2) its order was ng
“misleading,” as defendant misleadingly argues;@)the court gave carefu
correct, and express consideration toYoengfactors.

SUMMARY OF RESPONSE TO PART TWO: The record plwgil
reveals that the district court carefully considetiee issue of damages, aft
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a dispassionate review of the evidence — and wasasaefendant contend
animated by passion and prejudice. And substamtidkence clearly support
the awards of damages for William’s past and futpaen and suffering
Additionally, the award of hedonic damages is catesit with this court’s cas

law and does not involve any duplication of the @alfar pain and suffering.

Finally, the court should disregard defendants ppetted and unarticulate
contention that an economist cannot testify toséilae of damages for loss
consortium. Even if defendant had properly devetbthe argument in he
opening brief (and she did not), it is utterly vath merit.

Defendant’s contention that a contingency multipdi@nnot be used |
assessing the amount of fees under Rule 68 and NRIQ5 is precludeq
because she did not make the assertion belowackn lier only trial cour
attack on the use of a contingency multiplier viesbhconsistent assertion th
it could not be used in conjunction with an houdie that recognized the sk
level of plaintiffs’ trial counsel. Because the ntiogency multiplier
compensates counsel employed pursuant to a contipdee agreement fqg
advancing his services and for the increased fiskopayment, it can be ar

was properly applied in arriving at a reasonablaravef attorney’s fee unde

Rule 68 and NRS 17.115.
SUMMARY OF RESPONSE TO PART THREE: There shouldhbg
new trial in this case and, thus, there is no nedonsider defendant’

frivolous claim that Judge Walsh should be remdvesh the case on remang.

Moreover, the record affirmatively refutes deferttknlaims of bias, which
consist of nothing more than a rehash of her otheritless appellaty
complaints. Finally, matters of disqualificatiohaotrial judge for bias mus
be determined initially in the district court.
I
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1 ARGUMENT
2
3 RESPONSE TODEFENDANT’ S PART ONE:
4 STRIKING DEFENDANT’SANSWER WAS PROPER
5
6
l. THE DISTRICT COURT PROPERLY CONSIDERED AND
7 APPLIED YOUNGIN STRIKING DEFENDANT'S ANSWER DUE
TO_ DEFENSE COUNSEL'S REPEATED AND WILLFUL
8 MISCONDUCT
9 In her opening brief, defendant challenges theidistourt’s application
10 || of Young v. Johnny Ribeiro Buildin06 Nev. 88, 787 P.2d 722 (1990), by
11 || arguing thatY¥oungis limited to misconduct occurring during discovand is
12 || not appropriate authority for imposition of sanosamuch less striking an
13 || answer) for misconduct that occurs during trial OB\ pp. 26-35. Thig
14 || argument is fatally flawed for a variety of reasons
15| A. Defendant’'s Argument Regardin? the Applicability of YoungWas
Waived Below and Is Improperly Raised for the FirstTime on
16 Appeal
17 It is a well settled and firmly established prirleiphat an appellant may
18 || not raise an issue for the first time on appeate, e.g., Bower v. Harrah|s

=
(e}

Laughlin, 125 Nev. 470, 479, 215 P.3d 709, 717 (2009) (atpwt urged in
the trial court, unless it goes to jurisdictiortludit court, is deemed waived apd

NN
= O

will not be considered on appeal, cit@td Aztec Mine, Inc. v. BrowA7 Nev.
49,52, 623 P.2d 981, 983 (1981)). When plainafked the district court tpo
consider theroungfactors, defense counsel did not assert belowtbang

N N DN
A W DN

should not be considered in deciding the issu@anttsons.See, e.gAA, v.

N
ol

10, pp. 2315¢t seq v. 12, pp. 2870et seq For this reason, defendant|is

N
(o))

precluded from asserting the argument on appedhéofirst time.
I
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Young And its Progeny Are Not Limited to. Misconduct Which
Occurs During Discovery, But Rather Establish thatTrial Courts
Have Inherent Authority to Strike an Answer for Misconduct
Occurring During Trial

In her opening brief (at pp. 29-30), defendant dsse

. With respect to alleged in-trial misconduct thayra#ect
a jury, however, the Court has engla?ed in an éyntiiferent
analysis. Although there is no single leading dé&eYoungin
this Context, the Court addressed these issuesrebmpsively in
Lioce which concerned an attorney who made repeateaiyep
arguments to juries in four different cases. Telly, the Court’s
discussion of its trial misconduct jurisprudenagrat citeY oung
or refer to that case’s multi-part tesEee generally Liocgv.
M(él
siri

Cohen 124 Nev. 1, at 13-16, 174 P.3d 970, 978-80].h n
Lioce suggests thatoungand its progeny a?_ply_ or that striking
an answer is an appropriate means of sanctioni duct that

Is alleged to have affected a jury. Instead, tbharCviewed the
appropriate ultimate sanction to be a new trialath@r than
conducting & oungmulti-factor analysis, the Court focused on
precisely two factors one would expect when angalien of
Improper conduct before a jury has been raised)wliether the
offending party received adequate notice; and (®ther there
\évgs th7eres{|c] prejudice to the moving party.ioce 174 P.3d at

The Court addressed similar issuefayerische Motoren
Werke v. Roth127 Nev , 252 P.3d 6 Adv.Op.No. 11;
4/14/11)] which is closest 0 this case, becaugeniike all the
other cases cited and discussed in the district'samrder below)
concerned alleged violations of an ordelimine. As inLioce,
the Court at no point suggested that outcome-datatime
sanctions are appropriate remedies for in-triakomnsluct, such
as violations of orders limine. And, once again, the Court
made no mention of tiéoungfactors, but instead focused on the
two most appropriate inquiries for addressing
violations—whether the ordén limine was clear and whether
there was sufficient prejudice to warrant a neal is opposed to
a lesser sanctiorBMW, 252 P.3d at 656.

Defendant’s baseless and strained interpretatiahew®id of merit.

Contrary to defendant’s assertion, Nevada casedla@g not establish tw|
separate methodologies for the imposition of sanstbased on the stage
litigation in which misconduct occurs. Althouylounginvolved dismissal of
a complaint and entry of a default judgment forri@dtion of evidence during
discovery, nothing ity oungsuggests that such a sanction is unavailablafg
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trial misconduct. In factyYoung supports the opposite conclusion.
upholding the sanction iMoung this court stated:

_ Two sources of authority su&gort the district cmurt
judgment of sanctions. First,”"NR 37(b)(2) auttew as
discovery sanctions dismissal of a complaint, ewofrgefault
judgment, and awards of fees and costs. Gene P 37
authorizes discovery sanctions only if there hasnbwillful
noncompliance with a discovery oOrder of the courfEire
Insurance Exchange v. Zenith Radio Codf)3 Nev. 648, 651,
747 P.2d 911, 9137(1987). The court’'s expressamalonition
to Young to rectify any inaccuracies in his depositestimony
suffices to constitute an order to provide or perdnscoverP/
under NRCP 37(b)(2).. Secormhurt have “inherent equitable
powers to dismiss actions or enter default ud?nfe r...
abusive litigation practices.” Televideo Sysiems, Inc. v.
Heidentha) 826 F.2d 915, 916 {Lir. 1987) (citations omitted).
Litigants and attorneys alike should be aware tthede powers
may permit sanctions for discoveapnd other litigation abuses
not specifically proscribed by statute. [Emphasided.]

106 Nev. at 92, 787 P.2d at 779. Since “litigatiencompasses all phases
a lawsuit? it necessarily follows thatoungis not limited in its application a
defendant contends.

Plaintiffs’ argument is further supported &yrevron Chemical Co. V.

Deloitte & Touche501 N.W.2d 15 (Wis. 1993). There, Chevron suebbiite
alleging negligence and misrepresentation basedtsofailure to notify

Chevron that it had withdrawn an audit report dual supply company’s

financial statements, which contained an error shgvthat the supply
company was making a profit when it was not. Cbewvas a major trad
creditor of the supply company, which later filed bankruptcy. During trial
Deloitte’s counsel, among other things, made aeitaproper statements |

front of the jury, causing Chevron to move for gmf judgment as a sanctiop.

The trial court took the motion under advisemerlt e case went to the jur
which returned a verdict in favor of Deloitte.

SLitigation is “[t]he process of carrying on a lavitsu Black’s Law
Dictionary, p. 1017 (9 ed. 2009).
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Thereatfter, the trial court considered and grafteelvron’s motion for
entry of judgment against Deloitte. On appeal Whsconsin Supreme Cou
affirmed, concluding that, “the entry of judgmestasanction for Deloitte’
unprofessional, aggravated, persistent, and cortemap disregard of th
orders of the circuit court is appropriatdd. at 22.

The court inDeloitte began its analysis by describing the trial cou
reasoning in imposing the sanction of judgmentragjahe defendant:

~Next, the court addressed Chevron’s motion forettigy
of judgment as a sanction for Deloitte’s miscondudbting that
its'prior rulings on the misrepresentation and dgBassues were
based on the record and the evidence, the couctumbed:

But | will note that the entry of judgment as a
sanction for counsel’'s misconduct would also be
appropriate on this record. The record speakstdelf,
and | won't attempt to be all inclusive, but there were
several areas of misconduct. Defendant concease th
was misconduct, but denies the impact on the jBut.the
evidence of the impact is the verdict itself. T Ict is
not sustained by the evidence in this case anchig o
explained as a résult of misconduct.

The court then_ spoke of violations of the sequéstiarder, the
“intentional misrepresentation as to the avail@pilof Mr.
Nelson” [a witness]; repeated violations of a latdé governin
arguments on objections; inappropriate outbursestaveling o
charges against opposing counsel in front of ting jand the
ml_sdc aracterization of the contents of exhibitse 'Eourt then
said:

| recognize that rantlng%_udgment_ would have been
a very drastic remedy, but drastic remedies aressated

by repeated and flagrant disregard for court ordéiise
conduct on this record is sufficient to merit gragtof a
new trial, but that would reward the deféndant for
misconduct. And here such a sanction is not necessary
because the evidence sustains the verdict forl&netiff.
[Emphasis added.]

R I\_/I){]expectation Is that attorneys follow tiges as
established by the Court and the rélevant statutdes

and procedures and, when counsel don’t, that's not
acceptable, and there must be sanctions for them.

Id. at 19.
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Continuing, the Wisconsin Supreme Court discuskedniature of &
court’s authority to impose sanctions for attornggconduct:

Sanctions for attorney misconduct both penalize the
offender and deter future miScondudtational Hockey League
v. Met. Hockey Clul®27 U.S. 639, 643, 96 S.Ct. 2778, 2781, 49
L.Ed.2d 747 (1976);Johnson[v. Allis Chalmers Corp, 162
Wis.2d [261] at 282-83, 470 N.W.2d 859 [$1991)]1eTauthor|ty
to impose sanctions is essential_ if circuit coats to enforce
their orders and ensure prompt disposition of laiss$ee idat
274, 470 N.W.2d 859.

Courts have statutory and inherent authority toasep
sanctions for failure to comply with proceduraltgtas or rules
and for failure to obey court ordersSee id,at 273-74, 470
N.W.2d 859. Chevron relies, correctly we belieos, the
authority provided by secs. 805.03 and'804.12 sStanhd the
inherent authority courts have to enter judgmera sanction in
a case like this.

~_We recently discussed an analogous sanction, that o
dismissal of the plaintiffs’ caselohnson162 Wis.2d 261, 470
N.W.2d 859. e held that dismissal may be impossda
sanction regardless of whether the opposing paaig/ heen
pre{uo_llced by the noncompliance and regardlesshefter the

arty is responsible for the noncompliance of itsraey. Id. at

66, 470 N.W.2d 859. We noted that because thé&tisanof
dismissal is harsh, it should not be consideratiénabsence of
egregious behavior. We said we would uphold disatias a
sanction if there is a reasonable basis for detenmithat the
noncomplying party’s conduct is egregious and there clear
and justifiable excuse for the party’s noncomplanid. at 274-
75, 470 N.W.2d 859.

Id. at 20.
Johnsornwas overruled in part imdustrial Roofing v. Marquard26
N.W.2d 898, 910 (Wis. 2007), insofar as it couldriderpreted as concludin

that the sanction of dismissal of a complaint yeithjudice is warranted basg

on attorney misconduct even when the client is blass. Butindustrial
Roofingis inapposite here. The sanction here at isssenwadismissal of :
complaint with prejudice. The sanction was tokstrdefendant’s answe
Since defendant admitted liability, the sanctiorswauch less severe th:
dismissal of a complaint with prejudice. Additidlgathe conduct of defens
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counsel in knowingly violating the court’s order sl gave rise to thg
sanction is imputed to defendafee Taylor v. Illinois484 U.S. 400, 416-17,
108 S.Ct. 646, 656-57 (1987) (argument that premtusanction based on
attorney’s willful misconduct was unnecessarilydmaand that it is unfair tp

U

visit the sins of lawyer upon client had no meiitipnk v. Wabash370 U.S.
626, 633-34, 82 S.Ct. 1386, 1390 (1962) (defenastemed bound by acts
of his lawyer-agent and is considered to have eatiall facts which can b
charged upon attorney)lange v. Hickman92 Nev. 41, 43, 544 P.2d 1208,
1209 (1976) (notice to attorney is in legal conti&npn notice to his client

D

attorney’s neglect is imputed to client and cliesnteld responsible for it).
Nevada case law is not inconsistent id&loitte. For example, iGtate,

Emp. Sec. Dep’tv. Wehdi00 Nev. 121,124,676 P.2d 1318, 1320 (198#),/th

court noted that it may impose sanctions suchrésgg a brief, dismissing al

—

appeal, or finding a confession of error when rcpeses a lack of regard fqr
its rules or decisions.

Defendant’s reliance oRothandLiocein support of her “dichotomyf
theory is equally as misplaced as her reliancémmg In Roth the plaintiff,
who was injured in an auto accident while a passersyied the driver of thie

—h

vehicle and the vehicle’s manufacturer. The jetwumed a verdict in favor G
plaintiff against the driver, and in favor of theanufacturer against the
plaintiff. The plaintiff moved for a new trial @8 the manufacturer under
NRCP 59(a)(2) based on misconduct of the prevapergy. Specifically, the
plaintiff argued that the manufacturer’s lawyeemtionally violated an ordgr
in limine during closing argument when he made two objetitestatements
about the plaintiff's nonuse of a seatbelt. Therdit court granted the motign

%
(9]

not only based on these two statements, but alsstatements the defen
lawyer made about the seatbelt nonuse during ogestatement, to which
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there were no objections. On appeal, this cowremnsed. Its discussio
centered primarily on the standards which appé/muotion for new trial base
on attorney misconduciSeel27 Nev. at _ , 252 P.3d at 656. Similarly
Lioce, the court discussed the standards that distriatts are to apply whe
deciding a motion for new trial based on attornesconduct during closing
argument. 124 Nev. at 14, 173 P.3d at 978.

Defendant argues thBbthandLiocesomehow apply to bar applicatiq
of theYoungfactors in cases involving attorney misconductocng during
trial becaus& oungwas not discussed in either case. AOB, pp. 293 is
woefully mistaken. Her argument completely oveki®the fact that none ¢
the plaintiffs inRothor Liocerequested entry of a default judgment agains;
defendants based &foung Since they did not do so, there was no neeq
these courts to address the applicability oftbengfactors in cases involvin
misconduct at trial. The issue simply never arose.

Nor is there any language Roth or Lioce which suggests that th

“court’s cases establish a dichotomy . . . [flog4mial discovery violations .|.

. [and f]or alleged in-trial misconduct before ayju. .” or that “[tjhe Court did
not make this distinction by happenstance.” AOB( No such distinctiol
was ever mentioned or madeYoung Roth orLioce

In light of the foregoing, defendant’s argumentttiibe alleged
dichotomy makes “common and constitutional sena#s.f AOB, pp. 31-34

The argument erroneously assumes that a dichotamisebut it does not.

Moreover, in cases such as this, application atlacdomy of sanctions whic
would bar striking an answer for repeated, interdloin-trial attorney
misconduct, but allow the grant of a new trial astnmal, would make no seng
at all. As noted by the trial court Deloitte, although such repeated a
flagrant misconduct is sufficient to warrant gragtof a new trial, “that woulc
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reward the defendant for misconduct.” 501 N.W.Rti%

Additionally, defendants’s bizarre interpretationowd violate
fundamental principles of fairness, convenienced gmdicial economy
Defendant’'s answer was struck on the tenth dayjafyatrial. Numerous

witnesses, including experts, had testified. Tl lleat the matter should he

remanded for a new trial under these circumstancesd not only rewarg

defense counsel for misconduct but also constaimege waste of money and
judicial resources. It would also create unneagssaconvenience fof

witnesses and emotional distress for plaintiffseeNRCP 1 (rules of civil

procedure should be construed and administeredduars just, speedy, and

inexpensive determination of every actioHpnaker v. Mahon552 S.E.2d
788, 798 (W.Va. 2001) (court cautioned trial coudsbe vigilant agains
misconduct of defense attorneys in violating caugvidentiary rulings in
attempt to “flush a losing case down the drainlaingiff's expense.”).

Defendant’s assertion that other, lesser sanctawasavailable and

should be used in this case is also totally unangil AOB, pp. 33-34.See
Young 106 Nev. at 92, 787 P.3d at 781 (dismissal ne¢dea preceded b

other less severe sanctions). Contrary to defdisdagsertion that “the corregt

ultimate remedy [was] . . . a new trial” under NRE&EKa)(2) 6eeAOB, p. 33),

striking the answer was entirely appropriate instbase given defenge

counsel’s intentional and repeated disregard ofcthat’'s order. Defens
counsel is in no position to dictate to the couniali sanctions are availab
for such misconduct.

Further, it must be recalled that the district ¢dried lesser
sanctions, which proved completely ineffective.eTourt sustained
objections to questions asked in violation of th&eoin limine, it instructed
the jury to disregard evidence elicited in violatiaf the order, and it gave

(continued...)
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Defendant further contends, erroneously, thateqeairement irY oung
—that the sanction imposed must relate to thenslar defenses stricken —w

not satisfied in this case, and that striking haswer was, therefore

unconstitutional. AOB, p. 36. To the contraryfaese counsel’s repeate

incorrigible violations of the orden limine were intended to improperly

undermine plaintiffs’ case by suggesting to they jtitat William Simao’s

injuries could not have been caused by a low-impacident; therefore, the

sanction was directly related to defendant’s attemassert a baseless defel

and served a deterrent purpose as vl Foster v. Dingwall26 Nev.

_, 227 P.3d 1042, 1049 (Adv.Op.No. 6; 02/25/Ehtries of default arg

proper where they are necessary to demonstratéuieflitigants that they ar

not free to act with wayward disregard of courtder, and conduct of part
evidences willful and recalcitrant disregard ofigial process).

[I.  THEDISTRICT COURT DID NOT ABUSE ITS DISCRETION IN
STRIKING DEFENDANT'S ANSWER FOR DEFENSE
COUNSEL'S DELIBERATE, WILLFUL, BLATANT ND
REPEATED VIOLATIONS OF THE CLEAR TERMS OF THE
ORDER IN LIMINE
After arguing that the appropriate sanction in taise should have be¢

a mistrial or new trial, defendant next argues thate was no misconduct

trial justifying a mistrial or new trial. AOB, p87,et seq This argument i$

not properly raised in this appeal. Plaintiffs dat move for a mistrial or ney
trial in the district court. Defendant’s argumesnttherefore academic ar
nonjusticiable?

%(...continued)
an instruction establishing an irrebuttable presionp None of these
measures had the slightest effect on defense ckainssconduct.

1%See Oak Grove Inv. v. Bell & Gossett &9 Nev. 616, 625, 668
(continued...)
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A. From the Outset, it was Clear that the Orderin Limine Applied to

All Witnesses, not Just Experts

Insofar as defendant’s argument can be construadcthallenge to the
sanction of striking her answer, it is utterly nless. Defendant attempts fto
challenge the imposition of sanctions for violatmithe ordeiin limine by
contending that the order was limited to testimoigxpert, not lay, withessesg.
She further contends that the order did not giwarchotice to defendant
concerning what evidence was allowed or not allowetrial and that the
district court refused to clarify that order. AQ#. 37-49. The record plainly
refutes this argument.

In the motionin limine, plaintiffs requested that “[c]Jounsel for
defendant, defendant, defendant’s expert, Dr. Gisthall other witnessewill
refrain from referencing or insinuating that 1) thebject motor vehicl¢
accident [w]as a ‘low’ or ‘minor’ impact 2) thatetdynamics of the crash were
insufficient to result in the injuries or medicare of Plaintiff.” AA, v. 2, p.
396; emphasis added. At the hearing on the motiefense counsel did npt

=

make any assertion that the motion was limited tmkyxpert testimony, ng
did he request clarification concerning fact wises AA, v. 3, pp. 52%t

|

seq After hearing argument, the district court sdatéhe motion is granteq
inits entirety.” AA, v. 3, p. 532. The districburt’s written order granting the
motionin limine stated that IT IS HEREBY ORDERED that Plaintiff's
request to preclude Defendant from Raising a ‘Mimar ‘Low Impact’

19(...continued)
P.2d 1075, 1080 (1983) (where district court ditinute on issue of
damages in order granting summary judgment, argtiozercerning
damages was abstract and not properly before ocaurppeal)pverruled in
part on other grounds, Calloway v. City of Refth6 Nev. 250, 264, 993
P.2d 1259, 1268 (2000).
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Defense isGRANTED.” AA, v. 3, p. 600. This necessarily precluded
defendant from eliciting testimony froamywitness suggesting that the impact
was too minor to cause plaintiff's injuries, as veapressly requested in the
motion.

B.  Accordingly, Plaintiffs Did Not Seek to “Expand” the Order in
Limine 1n  Their Properly Submitted, Confidential Trial
Memorandum

Defendant is also patently in error in assertirgg fhlaintiffs “in their
secret trial memorandum, asked the comexpandits order to cover not just
expert testimony but also lay withesses.” AOB4p; emphasis in origina|.
In the confidential trial brief, plaintiffs stated:

Defense counsel’s only purpose to introduce testymo
from the Defendant, and or other [ay witnesseso dse actual
impact that occurred is to create speculation diggmwhether or
not the subject impact could have caused the glitions
belnlg claimed in this case. Because of the raekidption that
would occur should a “minor impact defense” beddtrced, this
Court has specifically excluded the same from taafl has
prohibited Defendant” medical expert witnesses ftestifying
regarding the impact. If Defendant's medical eipdwho
arguably"have some understanding of the effectr@mmmpact
can have on the human b_od%/)_are prohibited frommyesy or
sque_stlngt that the subject impact was “minor” givihe
prejudice that would befall Plaintiffs, then cenlgi all lay
witnesses, including the Defendant herself, shbel@recluded
from testifying to the same.

AA, v. 13, pp. 2971-72. Since plaintiffs had prawsly requested in the

-

motion in limine that defendant, her expert, and “all other witegesde

174

precluded from testifying about low impact, the samequest in the
confidential trial brief was not an improper “exgamn” of the motion or ordel.

Thus, as just demonstrated, the plaintiffs did motheir confidential
trial memorandum, seek to “expand” the scope obtierin limine. So even
if there was some procedural impropriety in sukdngtthe trial memorandum
(and there was not), the claimed prejudice thaemddint has identified is
illusory.
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Second, as noted by plaintiffs (AA, v. 13, pp. 2840, the trial brief
was filed in conformity with the procedure outlinecEDCR 7.27, which — g
the time in question — provided:

Unless otherwise ordered by the court, an attomay elect to

submit to the court in any civil case, a trial meama of points

and authorities prior to the commencement of tyadielivering

one unfiled copy to the court, without serving ogipg counsel

of filing the same rovided that the original knamoranda of

points and authorities must be served upon oppasingsel at

or before the close of trial.
Defendant does not contend that plaintiffs viola&#CR 7.27. Rather, sh
contends that reversal is required because plsifdifowed the rule

This court has rejected the only two appellatelehgles to have beeg
based on this former version of EDCR 7'27n Lewis v. Sea Ray Boats, In
119 Nev. 100, 65 P.3d 245 (2003), one person whsdkand anothe
catastrophically injured when they sustained carbonoxide poisoning fron
a pleasure boat manufactured by defendant. Hfaiftrought a product
liability action and, after a jury trial resulted & defense verdict, appeal

from the adverse judgment. Among the argumentserogglaintiffs was tha

the district court erred in accepting ex parte fermursuant to EDCR 7.27.

Notwithstanding that this court reversed the deferesdict on other ground
and remanded the case for a new trial, it elect¢tionconsider the appellant
contention regarding EDCR 7.21d. at 110, n. 25, 65 P.3d at 251, n. |
Obviously, if the court had been concerned aboaiptiopriety of the rule, |
would not have remanded the case and left thaeaiswurt free to apply i
again.

And in Olivero v. Lowe 116 Nev. 395, 995 P.2d 1023 (2000),

As defendant points out, this court has since ae@fDCR 7.27
such that service of the trial memorandum must hewontemporaneous
with its submission to the court.
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appellant contended that reversal was requiredusecthe respondent ha
filed a “blind” brief pursuant to EDCR 7.27, butchtailed to serve it withir

the time prescribed by the now-superceded rulés ddurt agreed that servi¢

was late, but found that the “error in the procegdi[did] not compel revers:
because the error would not have affected the meatf the trial.”Id. at 402,
995 P.2d at 1028. As has been demonstrated, iffislimonfidential trial
memorandum did not “expand” the scope of the orngetimine and,
accordingly, defendant fails in her attempt to shioat the outcome of the tris
was affected.
C. Defendant’s Contention that the Orderin Limine was Unclear is
Without Merit
Defendant’s argument about alleged confusion aihaéeo clarify the
orderin limine is not only meritless, it is disingenuous. Defamddoes 3
grave disservice to this court by attempting totgagr defense counsel ag
hapless victim, deprived of guidance, and by fgilto present a full an

accurate depiction of his misconduct that impettezldistrict court to strike

the answer. See In re Marriage of Fink603 P.2d 881, 886 (Cal. 197
(appellant’s briefing was manifestly deficient whebulk of appellant’s
argument concerning lack of substantial evidencsuggport judgment wal
based on highly selective recitation of record amgkllate cited only evideng
favorable to his position, ignoring all to the c@my).

As set forth in detail above, defense counsel esdlgnadmitted he
understood the order during the voir dire of dearitt medical expertSee
Statement of the Facts, § II(C). And the recotdeowise plainly reveals
defendant’s trial counsel had specific knowledge the ordein liminebarred
testimony of any witness suggesting or insinuatirag the accident was tg
low of an impact to cause plaintiff's injuries. §pgte such knowledge, defen
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counsel repeatedly and intentionally defied andigd the district court’s

order, often in substantially identical ways, amstegarded the trial court’
warnings and its sustaining of plaintiff's objectg®o Defense counsel
conduct was deliberate and contumacious, and sosksctionable than th
conduct of defense counselDweloitte, supra

Defendant’s opening brief is deficient in light thfe facts set fortl
herein. It also mischaracterizes the record.eikample, defendant states th
“as trial progressed, the court used its limiteg-ral ruling as a roving an
inconsistent charter to exclude broad categorieyeWwitness fact testimor
about the scene of the accident” and that “therardkmine related only tg
expert testimony.” AOB, p. 38. This is simply tiate. The district court dig
not exclude lay evidence about the “sceng’ (the location) of the acciden
The district court precluded testimony from “alkmesses” about the nature
the accident, consistent with plaintiffs’ requestheir motion. Accordingly

defense counsel knowingly violated the clear teshtlse order when he aske

three of plaintiffs’ medical withesses, and Mr. Smn if any occupants g
defendant’s vehicle were injured, as the only gmesrelevance of suc
guestions was to suggest low impact. And evennmaisguthat the ordein
limine had been restricted to expert witnesses (an assamtpat would be
demonstrably incorrect), defense counsel stillatied the order when he ask
three medical experts if anyone in defendant’s vehickswnjured. Thes:
violations by themselves would justify the impamsitiof sanctions.
Defendant further contends — again, erroneoushat; t[t]he district
court permitted a short argument on the motionjnduwhich the court
expressed a clear understanding that the plaisifight exclusion of expe
testimony undeHallmark,” and that “the district court refused to broadsn

order to limit fact witnesses.” AOB, p. 39, 40;demscoring in original. A$
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previously noted, plaintiffs requested in the mofiiolimine that experts an(
“‘defendant . . . and all other witnesses” be pretlfrom testifying about loy
impact. AA, v. 2, p. 396. Moreover, the “cleadenstanding” of the distrig
court during one of the arguments on the motion thasexact opposite
what defendant claims in her briePrior to the commencement of tria
counsel and the court had the following discussion:

THE COURT: Okay. Thank you. | appreciate thesbri
argument.

Here’s the thing, | don’t know that this motion was
really even necessary because the Court’s rulirsgoa&aed on the
written pleadings_and the argument that the Coeaitdh And it
was a very specific ruling. "And | never said dell@m can’t
testify. 1 don’t know what she’s going to testtfy. | sure hope
she complies with the Court’s pretrial orders.

_ MR. WALL: Well, she can't testify that it was a minor
impact.

THE COURT: Right.
MR. WALL: All right.

THE COURT: Right. But | don’'t know what else she may
say. | don’'t know.

MR. POLSENBERG: But, Your Honor, on what we've
done today, if | were doing the opening statemewauld say to
the jury that this was a minor accident:
MR. WALL: And then | would seek contempt.
THE COURT: | would say that would be a problem.
AA, v. 6, pp. 1382-84; our emphasis.
Defendant also misleads the court when she staetgsithen trial begar
she knew only that the court “had issued an oradlat, by its express term

only precluded expert testimony . . ..” AOB, p. 43 the contrary, based ¢

e S

5,
DN

what occurred at theretrial discussion as quoted above, and plaintiffs’

specific request in the motian limine, defense counsel had to have kng
that the order was not so restricted. Additionalhe acknowledgment b
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defendant that the order applied to experts islamssion that defense couns
violated the order each time he asked plaintifiseé medical experts if the
knew if the occupants of defendant’s vehicle wajered.

misconduct occurred because, during defense cdsiopaning statement t
the jury, he told the jury, without objection, thad one was injured in th
accident (which is untrue) and that defendant woedify that the accider
occurred in “stop-and-go, bumper-to-bumper trafficAOB, p. 43. This
contention is refuted bRoth 127 Nev. at _ , 252 P.3d at 659, where
court stated:

defendant attempted to elicit testimony from plidisit medical experts ang
William Simao which would have suggested to thg jhiat the accident wa
low impact. Gee Statement of the Factsupra) Therefore, no waive

Defendant next seems to argue that a waiver of aasertion of

Whether a motion in limine preserves error depeams
whether the error alleged is in compliance witkiolation of the
court’s ruling on the motion.See21 Charles A. Wright &
Kenneth W. Graham, Jrkederal Practice & Procedure:
Evidences§ 5037.16, at 804-05 (2d ed. 2005). ARichmondv.
State 118 Nev, 924, 59 P.3d 1249 (2002)], where theisglon
or exclusion of evidence at trial is In harmonyhatihe order in
limine, the alle%ed error at trial is the samehasdrror alleged in
the ruhng on the motion. 118 Nev. at 929, 59 PaBd 253.
Therefore, because there is no new error, the matidimine
properly preserves the error claimHowever, when *“the
opposing party violates the terms of the initialling, objection
must be made when the evidence is offered to prestre claim
of error for appeal.” Fed.R.Evid. 103 advisory committee’s
commentreprinted in2 McCormick on Ewdenc@p_l[c;endle( _
ed. ZOOS%émtngnlted States Aviation Underwriters v. Olympia
Wings 896 F.2d 949, 956 (5Cir.1990)). This is because the
violation of the prior ruling introduces ‘a new arnato the case.
Thus, an objection is r_eC\wr_ed when an Qpposmgypmrthe
court violates an order in limine. [Emphasis adfle

Here, plaintiffs objected at trial when, in violatiof the order in limine
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which was rear ended at an unknown speed, neapystl, on the freeway.’
AOB, p. 45. Defendant fails to explain how thiggtion could in any way be

guestion actually concerned William’s medical higtafter the accident. AA,
V.7, pp. 1644-45. Furthermore, as indicated lmneels’ timely objections t
defense counsel's improper questions, plaintiftsiresel clearly understoqd
at all times that evidence of low impact was irvalet and inadmissible.

AOB, pp. 49-50 (emphasis in original).

since plaintiffs did not seek a new trial, the Bssis irrelevant andl

occurred??

Similarly unavailing is the assertion that plaifstif counsel acted
consistently with defendant’'s alleged misunderstasnd To support thig
assertion, defendant refers to a question askeplammtiffs’ counsel to an
expert, in which counsel stated that the patierst tithe driver of a large vai

—

consistent with an understanding that evidencewfiinpact was relevant, qr
how it concerned “the nature and extent of thedsadi.” AOB, p. 45. The

14

OJ

D. Defendant’'s Argument, that “the District Court Did Not Find and
Plaintiffs’ Have Not Shown Prejudice,” is Improperly Raised on
Appeal, and is Also Meritless

Defendant contends:

_ To justify a new trialas opposed to some other sanction
unfair prejudice affecting the reliability of theendict must be
shown. BMW]v. Rotl}, 252 P.3d at 65 mtm%eople v. Ward
862 N.E.2d 1102, 1142 (lll.Ct.App. 2007) aBthck v. Shultz
530 F.3d 702, 706 {8Cir. 2008)). Plaintiffs have not shown
such prejudice.

This assertion is improperly raised on appeal ¥ary teasons. First,

from ‘over-promising’ to the jury in opening statent. Obviously,

“Acceptance of defendant’s contention would placargenable
burden on aggrieved litigants by requiring therptotect their opponents

imposition of such a requirement would be absurd.
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nonjusticiable. Oak Grove Investors, supra&Second, the argument was 1
raised below when plaintiffs requested sanctioreuyioung AA, v. 10, pp.

N0t

2315,et seq.v. 12, pp. 2870et seq. The argument was therefore waived.

Bower, supra

Additionally, in the context of entry of defaultasanction for repeate
intentional misconduct, as occurred in this case gixistence of prejudice |
the non-offending party is not a requirement. Aglained inHenderson v
Duncan 779 F.2d 1421, 1425Zir. 1986):

In this case, although no specific showing of pieja to
defendants is madte integrity of the district court is involved
In this case, the district court did warn_ explicitbf the
consequences of counsel's dilatory behavior, anposad a
schedule for discovery and the filing of the pedtarder.Where
counsel continues to disregard deadlines, warningsnd
schedules set by the district court, we cannot fthdt a lack of
prejudice to deféndants is determinativéhe record in this case
reflects clearly that inordinate delay in the expeds resolution
of litigation, and prejudice to the court's neednm@anage its
docket were being exacerbated by counsel’'s actidds. this
record, therefore, we find no abuse of discretipthe district
court’s dismissal with prejudice. [Emphasis ad{led.

See also, Temora Trading Co. v. Pei9g Nev. 229, 230-31, 645 P.2d 43
437 (1982) (affirming striking of defendant’'s ansvead entry of defaul
judgment as sanction for defendant’s willful fagduilo comply with court’s
order with no discussion of requirement of prejeglic

Defendant’s citation o€assim v. Allstate Ins. G4 P.3d 513 (Cal.
2009), in support of her argument concerning thegald lack of prejudice
(AOB, p. 51) is completely misguided and misplac&de alleged miscondu¢

at issue inCassimdoes not even begin to compare with the flagrantioct

which occurred in this case. Gassim“the offending argument was fleeting,

comprising just two sentences in the reporterisdcapt of a closing argumer
that covers more than 150 page#d: at 526. (footnote omitted). It was
minuscule part of the entire 10-week tridid’. Accordingly,Cassims wholly
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inapposite.

E. Defendant May Not Challenge the Correctness of ¢h Order in
Limine in this Appeal as Justification for Defense Coungs
Intentional Misconduct

In her opening brief, defendant improperly seek®ergal by asserting

O

the following:

There is a third—even more basic—ground for reversa
here. The underlying evidentiary rulings on whible district
court premised its sanction were erroneous as tenatlaw. .

_ While adistrict court might assertits authorig;dm_claring
a mistrial or imposing a punitive sanction for theobedience of
even an improper order, a far different analysistiads in the
striking of a party’s pleading. A district couditimpose severe
sanctions for violations of an order only if theler was actually
correct, so that the disobedience resulted in aoriact
%rocedure or prejudiced the opponer8ee Glover v. District

ourt, 125 Nev. 691, 220 P.3d 684 (2009) (district conaty
order mistrial for disobeying order after jeopaadiaches only if
the mistrial was a manifést necessity caused BidefiioceVv.
Cohen 124 Nev. 19, 174 P.3d 981(2008) (court must acmrsi
both correctness of the trial ruling and the eftgobn a fair trial
before ordering a new trial).

AOB, pp. 52-53.
In other words, it is defendant’s wholly untenabplesition that hef

-

defense counsel could carte blanche ignore andetately violate the orde
in limine, without risking the sanction of striking the amswbecause hp
believed the district court erred in issuing thdesr

Again, this argument was not made below and maybeataised or
appeal. AA, v. 10, pp. 23186t seq.v. 12, pp. 2870t seq And, once again,
the argument is bereft of merit.

The authorities cited by defendant in support of drgument do not
hold that “a district court can impose severe sanstfor violation of an ordey
only if the order was actually correct, . . ..” BOpp. 52-53. IrGlover v.
District Court, the issue was whether the district court violageckiminal
defendant’s double jeopardy rights when it graatedstrial and ordered him
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to stand trial a second time on murder and otharggs. 125 Nev. at 696, 220
P.3d at 688. The mistrial was granted becaused#fiendant’s attorney

repeatedly violated an orderdiminewhich precluded reference to a statement

made by defendant during police examination. Thgreo discussion in

Glover concerning the striking of a pleading in a ciwtian for intentional

violation of an orderin limine. Similarly, in Lioce, the issue concerngd
whether new trials were warranted for attorney omsluct. Again, there was

no discussion about the striking of pleadings aarction for intentional
violations of a court order.
Defendant’s argument is also inconsistent with dase See, e.g.

Honaker v. Mahon, supravhich was an action by a plaintiff-insured |to
recover UIM benefits for damages sustained in aome¢hicle accident in

which her husband was killed. Honaker the trial court entered an order
limine precluding the defendant from asking about the timcircumstance
under which the plaintiff employed her attorneyridg cross-examination g
a witness, the defendant’s counsel violated therdogt asking the following

guestions:
Q. ... Okay, well, April I, Mrs. Honaker already had hired
Marvin Masters to bring a lawsuit; correct?
A. That's my understanding, yes.
Q. So that's just within a week or so of the acct@en
A. Yes.
Q. And her husband is just barely in the groundrexxif
Id. at 794.
On appeal from a defense verdict and denial ofenstto set aside the

verdict and for new trial, the plaintiff argued thlae violation of the orden

limine prejudiced her case. The Supreme Court of Weginia reversed. It
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prefaced its resolution of the issue of prejudidd & statement of applicab
principles concerning ordens limine:

In Syllabus Point 4 offennant v. Marion Health Care
F{)l#ndd?ﬁop, Ing. 194 W.Va. 97, 459 S.E.2d 374 (1995), we
stated that:

Once a trial judge rules on a motionlimine, that _rullngb
becomes the [aw of the case unless modified by a
subsequent ruling of the courtA trial court is vested with
the exclusive authority to determine when and tatwh
extent ann limine order is to be modified.

In explaining this rule, we further stated that:

Like any other order of a trial courhy limine orders are
to be sCrupulously honored and obeyed by the litita
witnesses, and counsel.lt would entirely” defeat the
purpose of the motion and impede the administradion
ustice to suggest that a party unilaterally maguase for
imself the authority to determine when and undeatw
circumstances an order is no longer effect&@arty who
violates a motion in limine is subject to all samohs
legally available to a trial courtincluc |n%contempt, when
a frial court’s evidentiary order is disok e?{e'l'cb be clear,
the only participant not bound by the in limine rug is
the trial court.

Tennant194 W.Va. at 113, 459 S.E.2d at 390 (footnotettmah).

552 S.E.2d at 794-95 (emphasis supplied).
In Taylor v. Southern Pac. Transp. C637 P.2d 726 (Ariz. 1981), th
trial court in a wrongful death action granted aimofor new trial based o
defense counsel’s violation of an ordiedimine prohibiting reference to th
plaintiff's marital status. On appeal, the couejected the defendant
argument that they did not violate the trial caaidider, explaining:
. On appeal the defendants contend that they weigunot
of misconduct since the_guestlons did not violagettial court’'s
order, asserting that “evidence admissible forppu@ose but not
for another is névertheless adm|SS|bMdnt80mer¥ Ward & Co.
v. Wright 70 Ariz. 319, 220 P.2d 225 (1950). Detendanthir
contend:
“The relevance of that question is plainly and dymp

this—that a _person who has experienced multiple
marriages is likely to have suffered less grieffrihe loss
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of one than a person who has experienced anduostie.
The jury is entitled to take that into consideratio

Even if we were to agree that this statement ofl#ve was
correct,t does not excuse the fact that the trial courtdheuled
on the question and ordered the defendants to ma&enention
of Taylor's remarriage. The defendants are, in eét, trying to
justify the violation of the trial court’'s order byarguing the
wisdom of the order itself. This they may not do.

Neither are we persuaded that the purpose of tbstiguns

was unrelated to the evidence prohibited by thermwéithe court

in limine. The evidence is sufficient from whidhettrial court

could find that the questions were an attempt tmlevhe clear

directions of the court. Instead of requestingpssion out of

the presence of the jury to ask the questions,sElwhose to ask

them in the presence of the jury. This they dithair peril. We

find no error.

Id. at 730 (emphasis added).

The reasoning dflonakerandTaylorapplies here. In this case, defel
counsel was not entitled to brazenly disregardditerin limine and the
sustaining of plaintiffs’ objections simply becaulse disagreed with th
rulings. Defendant and his counsel were boundhéyptder and were “subje

to all sanctionslegally available to [the] trial court” for violetg the order,

Honaker 552 S.E.2d at 794 (our emphasmt merely contemps defendant

asserts. AOB, p. 53. Thus, the issue on appeabtisvhether the orden

limine was legally incorrect. Even assuming it was (eafpahich plaintiffs

strenuously dispute), the proper course for defesmsel at trial was t

comply with the order and, if the jury returnedaaiverse verdict, then asss

the alleged incorrectness of the order on appeaaisacourt.

lll. THE DISTRICT COURT DID NOT MISAPPLY THE LAW OR
8EBI§R/TEICI)DNEFENDANT OF THE OPPORTUNITY TO NEGATE
Defendant contends that the district court misaublthe law by

improperly expanding the order limine beyondHallmark v. Eldridge 124

Nev. 492, 189 P.3d 646 (2008), and expert witnetsspseclude testimony @
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fact witnesses concerning the accident. AOB, @p55. This threadbar
argument has already been refuted. The matiimine, which was grante(
in its entirety, expressly requested that “all withnesses” be precluded fro
insinuating a low-impact accident. AA, v. 2, p639

Additionally, even if the motiomn limine did not make this specifi
request, there was no improper expansion of therord trial court which
Issues an orden limineis not bound by its ordeiSee Honakerb52 S.E.2d
at 795 (quoted abovegee also Straude v. Statd2 Nev. 1, 5, 907 P.2d 137
1376 (1996) (ruling on motioim limineis not conclusive), modified on oth
grounds irRichmond v. Stafd 18 Nev. 924, 932, 59 P.3d 1249, 1254 (20(
Rice v. State113 Nev. 1300, 1311, 949 P.2d 262, 269 (199 &t order
granting motionn liminemay be modified at trial), criticized on other gnals

in Rosas v. Statel22 Nev. 1258, 1265 n. 10, 147 P.3d 1101, 11080r).

(2006);Tschaggeny v. Milbank Ins. Ca63 P.3d 615, 619 (Utah 2007) (tr
court is free, in exercise of sound discretiorglter previousn limineruling,
guotingLuce v. United State€69 U.S. 38, 41-42, 105 S.Ct. 460, 463
(1984).

A. There Was No “Automatic Exclusion of Percipient Wtness
Testimony” Based Solely on the Exclusion of Expeifestimony

Defendant further challenges the orderlimine by asserting thalt

“exclusion of expert testimony does not mandateomatic exclusion of
percipient witness testimony on the same subjacig’
These rationales [concerning expert withesses] evew
do not apply with respect to lay-withess fact tesiny. Nothing
in Hallmark'(or any case from this Court of which we are ayare
suggests that a court must exclude ﬁermplentThes_uty whenever
expert testimony is disallowed on the same subject.
AOB, pp. 54-55.

In support of her argument that percipient faditesny was admissiblg
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in this case, defendant relies Box v. Cusick91 Nev. 218, 533 P.2d 44
(1975). AOB, pp. 55-56. Explaining her relianeceFmx, defendant states:

Describing categories of evidence relevant to tiwuiry, the
Court [inFox] noted that “[tt]he traffic was light,” defendand.th
“applied his brakes,” and the plaintiff was not exaed on the
date of the accident and “lost no time from emplewtd’ . . ..
The district court’s ruling below that a jury coundt consider
fact testimony about theSe very issues was inctamgis/ithFox.

AOB, p. 56 (footnote omitted).
Foxis inapposite. In that case, the plaintiff suedihjuries allegedly

sustained in an auto accident and the jury retumédéfense verdict. The

district court granted a new trial on the grourids the verdict was against tl
weight of the evidence. This court reversed antstated the verdict. In it
opinion, the court stated that there was evidenaethe plaintiff had injureq
his back before the accident and had recurringlenabwith it. In addition
there was evidence that the plaintiff had straeedl twisted his back after th

accident. Much of the argument to the jury dwellggbn whether the¢

plaintiff's back complaints were aggravated bydhkeident or were caused |
other events. 91 Nev. at 221, 533 P.2d at 468.relersing, the cour
explained:

It was for the jury to weigh the evidence and asgbs
credibility to be accorded the several withesdes impossible
for us to know whether the_d|ury found for the deiant Fox
because of a belief that he did not proximatelysedhe collision,
or because of a belief that the Cusicks did naty taustain
personal injuries as a result of the collision.tiWegard to the
matter of injury and damage, it was within the pnoe of the
jury to decide that an accident occurred withounpensable
Injury. The fact that the weight of the evideneabng on cause
may have been against the verdict returned initwe of the trial
{;Jd?_e, does not invest him with authority to orteat the cause

e tried again.

The present case can readily be distinguishedfimmHere, defendan
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admitted that her negligence caused the accid&At.v. 12, pp. 2775-77
Thus, there is no factual issue regarding the calige collision. Moreover
unlike inFox, there is no evidence that William Simao had pmieck injuries
or sustained additional injuries after the acciddrurthermore, William way

examined on the day of the accident (unlike theapféin Fox) and the order

in limine did not preclude evidence concerning the traffid éhe weather
evidence as to whether defendant applied her brakesidence that Willian
did not lose time from employment. Here, unlikd-ox, the sole purpose
the excluded evidence would have been an attenmpide an inference th:
the impact was too minor to cause William’s injgtie Fox is wholly
inapposite.

Also of great significance is that the defenseraty in Fox did not
intentionally violate an ordan limine which would have justified striking
Fox’s answer, as did defense counsel in this edsieh precludes defenda
from challenging the order in this appe&lonaker, supraTaylor, supra™

B. The District Court’s Order in Limine Was Not “Unworkable and
Unfair,” as Defendant Contends

In asserting that the orden limine was unworkable and unfair,

defendant erroneously reasons as follows:

The Court [inHallmark] indicated that biomechanical testimony
Is not permitted unless the expert has specificiEdenformation
about the starting positions ot the vehicles, thpeed, distances
traveled, and angles of impact. , ... Such métdron is often
simply unavailable. If the district court is cartethat fact
testimony about the severity of an accident is amdrnissible
unless it’is supported by a biomechanical expégahts are in
an impossible Catch-22 given the stringent starsdldat

¥Defendant asserts that plaintiffs ignofeak and relied in their
motion on questionable authority from other jurcdains. AOB, p. 56, n.
17. Again, this is an improper challenge to theextness of the orden
limine which is beyond the scope of this appeal.
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admissibility established dyallmark.
AOB, p. 57.

In the first place, this argument cannot be madeigrappeal. As state
previously, the correctness of the ordetimine could only be an issue @
appeal if defense counsel complied with the ordsmE was required to d
and the jury returned a verdict in favor of plaiisti Thus defendant’s allege
concerns about unworkability are unfounded, as th&rict court’s
unreviewable order is not binding on other distcictirts’*

Secondly, the so-called “Catch-22" is entirelysiuy. If defendant hac
retained a biomechanical expert who could oping tha impact of the
accident was too minor to have caused William'siiigs, the district cour
would have been faced with an entirely differentuaion. In such
circumstances, the percipient witness testimonymaag been admissible af
the expert may well have been permitted to relit®oontent regardless of i
admissibility. SeeNRS 50.285. There is no “Catch-22.”

Defendant further states in improperly attemptingchallenge the

correctness of the order limine

_Moreover, the district court’s approach was fundaiziky
unfair because it was unevenly applied. Unlikeeddant,
plaintiffs were permitted to put the very issue of the actide
severity before the jury through their own medieaperts.
Plaintiffs’ experts had no independent knowledgeuahkihe
accident, and they based their opinions about tansa
spe%flc?lly on what plaintiffs chose to tell theabout the
accident.

AOB, p.57. (Emphasis in original; footnote onkie Defendant does not ci

“Plaintiffs also take issue with the assertion thtrmation about an
accident “is often simply unavailable.” Defenddoes not demonstrate th
such information was unavailable in this case st ggevent a qualified
biomechanical expert from testifying.
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to any part of the record where plaintiffs’ medieadperts used the term
“severe” to describe the accider8eeNRAP 28(e). Nor was it improper for
the medical experts to rely on William Simao’s neadiirecords, his patient
history as he described it to them, and their erations of him. SeeNRS
50.285(1) (facts or data in particular case uportkwvbxpert bases opinion or
inference may be those perceived by or made knovexpert at or before
hearing). See also Pinkins v. Cahe&28 So.2d 523, 526 (La.App. 1999),
where the court stated:

Concerning damages, Ms. Pinkins testified thatoggan
to experience soreness in her neck and back, hasveér knee,
shortly after the accident. That testimony wasaloorated by
her husband’s testimony that she began complaialoogit her
neck and knee immediately after the accident. hfeurDr. Diaz
testified that Ms. Pinkins apparently suffered ekngprain in the
accident, as well as a contusion on her knee.céhslusion, he
admitted, was based on her recitation of the histir her
injuries; however, he stated unequivocally that Rigkins was
not a malingerer, and that he believed that sheghaah him a
truthful history, based on his ex?_er_lence with h€learly, the
above-described evidence is sufficiemiprove both causation
and damages and to establish a prima facie casiavor of the
Pinkinses. (Emphasis supplied?)

IV. THE DISTRICT COURT WAS NOT REQUIRED TO CONDUCT
AN EVIDENTIARY HEARING TO ADDRESS FACTUAL ISSUES
REGARDING THE YOUNGFACTORS
Defendant contends reversible error occurred becdesdistrict court

failed “to hold an evidentiary hearing to addre$® tfactual issue

U)

encompassed in those factors as required waoeng 106 Nev. at 646, 83
P.2d at 1360 . . ..” AOB, p. 59. Defendant did remjuest such a hearing
below (AA, v. 12, pp. 287&t seq) and therefore may not make this argument
on appeal.Brown, supra See also F.D.I.C. v. Dai\973 F.2d 1525, 153p

*Defendant’s suggestion that Simao may have faledchis history
Is rank, unsupported speculation not worthy of aberation. AOB, pp. 57-
57.
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(10" Cir. 1992) (district court did not abuse its detawn in failing to hold

evidentiary hearing before entering default judghagrainst defendant wher

defendant had adequate opportunity to respondidmbtirequest evidentiar
hearing). Nor did defendant raise this issue imiegv trial motion. AA, v. 17
pp. 3852¢t seq

Defendant’s argument is also not supported by &se< she cites. |

Young the issue concerned willful fabrication of eviderduring discovery,

The district court conducted an evidentiary heaand concluded that willfu
fabrication of two sets of diary notations was supgd by substantia
evidence. This conclusion was based on chemical m@icroscopic
examination of the diary notations and testimonwy dérensic expert. 10
Nev. at 90-91, 787 P.2d at 778-79.

In Nevada Power v. Fluor lllinojsL08 Nev. 638, 837 P.2d 1354 (199
the issue concerned the sanction of dismissalaufnaplaint resulting fromn

demolition of a cooling tower allegedly in violatiof discovery orders. This

court held that the district court should have hafdevidentiary hearin
because of the existence of factual issues, exptain

Determining whether a party “fail[ed] to obey anler’ may, as
it does here, involve factual questions as to teammng of the
order allegedly disobeyed and questions as to wehette
disobedient party did, in‘fact, violate the coudiscovery order.
The only way that these questions of fact can bpgnty decide
Is by holding an evidentiary hearing. _ _

In the present case, NPC and CDWR raised questions

fact regarding the meaning of the court’s disco ors and
denied that they had disobeyed the orders. Spatltyfj the
contended that their counsel, in good faith, i the courf’s

December order as modifying its September ordengan that
the tower could be destron/ed any time after Felgrdat 989. In
addition, NPC and CDWR asserted it was necessaiiéon to
demolish the rest of the cooling tower durln&:0 anage,
otherwise, the demolition could cost them $200,00Qer da
for replacement energy. Finally, they noted tHatyt ha
announced to respondents several months aheaweotttat they
6\I/anned to destroy the remaining portion of theliogotower .
e thus concluded that the district court abusgdigcretion in
failing to hold an evidentiary hearing on factissues relating to
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the meaning of the discovery orders and relatingitether these

orders had actually been diSobeyed.
108 Nev. at 644-54, 837 P.2d at 1359.

In GNLV Corp. v. Service Control Cord.11 Nev. 866, 900 P.2d 32
(1995), a hotel patron sued the hotel and its liservice for injuries shy
sustained when a worn-out bathmat slipped out fnoder her. The distrig
court dismissed the action against the linen servecause the hotel had Iq

the mat. The plaintiff and hotel appealed and ¢bigrt reversed, concluding

that the sanction was too harsh. The court diddmtuss the failure t
conduct an evidentiary hearing.

In Romo v. Keplingerl15 Nev. 94, 978 P.2d 964 (1999), the dist
court, without a hearing, granted a mistrial asmction because plaintiff’
counsel failed to advise witnesses that the witeastusion rule had bee

invoked. This court reversed, holding that thertsliould have made arecord

as to the extent of the violation and held an evidey hearing to examine th
witnesses under oath.

The present action is distinguishable from the domeg cases
Chemical and microscopic examination and testinfomy a forensic exper
was not required to establish defense counsel&ategd willful disobedienc
of the ordein limine. The relevant facts are undisputed. Defensesmuvas
clearly on notice that the order precluded testiynooncerning whether an
persons in defendant’s car were injured, and tléttanscript constitutes
compelling record as to the extent of the violagiofthe order. Under thes
circumstances, the district court did not commibein not conducting af
unnecessary evidentiary hearing with respect tonwe-case concludin

sanction of striking defendant’s answer as to ligbonly. See Bahena V.

Goodyear Tire & Rubber Cp126 Nev.  , | 245 P.3d 1182, 1185
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(Adv.Op.No. 57; 12/30/10), where this court said:

~ While we reject Goodyear's argument to mandate
evidentiary hearings in all case$ before a distocirt may strike
a defendant’s answer as to liability onl%/, we a rt with our
dissenting colleague that district courts shoul@émeouraged to
exercise their discretion to_hold evidentiary hegsi regarding
non-case concluding sanctionben requested and when there
are disputed. issues of material facegarding the discovery
dispute identified by the parties. Examinatiomahesses who
have personal knowledge of the material issueaatfih dispute
may assist the district courts in making finding&eot. Although
Goodyear recluested_an_ewdentlary earing, it didnmake an
offer of proof to the district court as to what@smnce should be
considered in addition to the representations ofinsel.
[Emphasis added.]

The court inGoodyearalso declined to extend the holding\d#vada Power

supra to non-case concluding sanctions. 126 Nev. at245 P.3d at 1188.

A.

The District Court Adequately Explained its Reasming at Trial and
in the Order Striking Defendant’'s Answer

Defendant contends:

The district court did not articulate justificat®for such
a severe sanction on the record at the time, addriuoceit is
not sufficient to delegate to the prevailing patiye task of
preparing agic] order, after the fact, explaining thé sanction:

[V_\/]e now require that, when deciding a motion foreav
rial, the district court must make specific fingg) bothon
the record during. oral proceedingand in its order, with
regtard to its afpp ication of the standards desdrédmsove
to the facts of the case before it. In_dom? ke, ¢ourt
enables our review of its exercise of discrefiodenying
or granting a motion for a new trial.

®Defendant erroneously contends the sanction inctes was a

“civil death penalty” because it took all issuesnfrthe jury. AOB, p. 59, n
19. This overlooks the principle that a party agawhom a default
judgment is entered has no constitutional rigtd jory trial on the issue of
damages See Matter of Dierschk875 F.2d 181, 185 {SCir. 1992) (it is
clear in default cases neither plaintiff nor def@midhas constitutional right
to jury trial on issue of damages, quoting from &dvke’s Federal Practice
38.19[3] (1992)).
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Lioce 124 Nev. at 19-20, 174 P.3d at 982 (emphasiscafie

defendant]).
AOB, p. 60.

In the first place, this contention is absoluteis€é. In fact, plaintiffs’
counsel expressly requested the trial court to Kvtafough” its reasoning
before leaving the bench. AA, v. 12, p. 28704lL4}" The trial court callec
a recess, stepped down to stithung and returned to make detailed, o
findings in open court. AA, v. 12, pp. 2870-75hig process fully compliet
with Youngand reflected a judicious, dispassionate methapolbat is the
antithesis of the defendant’s wild appellate actiasa.

And, once again, defendant’s reliancelooce is unavailing. Lioce

applies to new trial motions. There was no motmra new trial in this case.

Nor was there a failure of the district court tbarate its reasoning, based

Youngat the time it orally granted plaintiffs’ motioa strike the answeiSee
AA, v. 12, pp. 2870-73. The district court alsd diot improperly delegate t
plaintiffs the task of preparing the written ordehich was fully consisten

with the trial court’s oral consideration of tifeungfactors and its oral ruling.

Such a practice is entirely acceptalee Kern Oil & Refining Co. v. Tenne
Qil Co., 840 F.2d 730, 734 {9Cir. 1998) (district judge’s near-comple
acceptance of findings and conclusions preparedplayntiff was not
objectionable where they were supported by therdcboctite Corp. v. Fel-
Pro, Inc, 667 F.2d 577, 582 {7Cir. 1981) (that findings were submitted

counsel for prevailing defendant was not groundsduaersal of sanction g

"The transcript wrongly attributes this request to Rlogers. AA, v.
12, p. 2870, I. 6. This another place whereincingrt reporter simply got it
wrong. If Mr. Rogers had made the request, Riak&ertion on appeal
aboutYoung’salleged inapplicability would be precluded as tadierror.
Pearson v. Pearsqri10 Nev. 293, 297, 571 P.2d 343, 345 (1994).
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dismissal for failure to comply with discovery ordgadoption of findings an
conclusions submitted by party is within sound dition of trial court)?
B.  The Order Striking the Answer is Not Misleading

Defendant refers to two isolated parts of the ogitanting the motior
to strike the answer as alleged examples thatriher as misleading. First
defendant states:

While the order does providesiq] extensive analysis
about why the district_court ruled the way it diddoing so, the
order suggests that this reasoning was communitatiEdendant
and thus put counsel on sufficient notice to watrsl;nkmég an
answer. _%ee, e.g.,Clear Violation of Order During Cross-
Examination of Dr. Jor(f:) Rosler,” 16 App. 3691-92% 1t turns
out, however, the court during trial never express®st of the
order’s hindsight justifications. For example, tbkkowing in the
entire colloquy that occurred with respect to [argJRosler on
the second day of trial:

Q. Do you know anything about what
happened to Jenny Rish and her passengers in this
accident?

MR. EGLET: Obijection, irrelevant, Your
Honor. Pretrial motion on this.

THE COURT: It is. Sustained.
(7 App. 1605.)
AOB, p. 62. What defendant fails to acknowledgmyéver, is that after th
objection was sustained, defense counsel askesgithe improper question |

three other witnesses after objections were agatased and the distri¢

court put defense counsel on notice that he hddte the ordem limine.
(SeeStatement of the Facts.) Thus, defendant’s &tt&mpt to portray thg
district court’s order as “misleading” is, itsatfjsleading.

®Defendant implies wrongdoing by stating that pliisit'convinced”
the lower court to allow them to prepare the ord®@B, p. 60. The
portion of the trial transcript quoted by defend@eteAOB, p. 61) belies
this assertion.

60

| &8

o

\U




EGLET WALL
400 South Fourth Street
Suite 600
Las Vegas, NV 89101
(702) 450-5400

© 00 N O 0o A WO DN P

N NN N RNDNNNNRNRRRRR R R R R
0w ~N O O~ WNEPO O WNOO OO WNPRELR O

Equally deceptive is defendant’s second examplthefpurportedly

V)

“misleading” nature of the order. Defendant codternhat the order i
inaccurate insofar as it refers to the bench cenfse conducted after
defendant argued plaintiffs had opened the dooutaibtpact by referring tg
a “crash” during opening statement. Defendant damgthat the order state¢s
that, during the bench conference, the districticou

“noted” several things and made a specific “findiagout what
plaintiff had and had not discussed in openingestant. Based
on this “finding,” the order concludes that “Defemd was clearly
and unequivocally on notice that such a defensgpnesuded.
g_ld(.)_ At trial, however, the court did not actuallyake any
indings. The court did not “note[]” anything. &lcourt did not
express anything to defendant, “clearly and unempaily” or
otherwise. "To the contrary, after the court hesngliment, its
entire pronouncement on” the subject was: “The onois
denied.” (7 App. 1489).

AOB, pp. 62-63.
Again, this argument conveniently overlooks impott@acts. The par|

=

of the order to which defendant refers states:

At this hearing, the Defendant sought permissiorcleom a
“minor impact” defense based on the door allegbdipg opened
by the Plaintiffs in their Opening Statement whewursel
réferred to the accident as a “motor vehicle cradtis Court
noted that the Plaintiffs in their Opening Statetraéid not refer
to the nature of the impact, the severity of thpaot, the fact that
the impact was significant enough to cause then®figs injuries
nor an%/ violence associated with the impact. bt,fthis Court
noted that Plaintiffs’ counsel did not describe itimgact of the
vehicles in any way.

Based on that finding, the Court denied the Defatida
renewed request to be able to raise a “minor imMipdefense.
Again, the Defendant was clearly and unequivocaiiynotice
that such a defense was precludéed.

AA, v. 18, p. 3690.
During the bench conference, plaintiffs’ counsegiued what the ordg

=

says the court noted, as follows:
THE COURT: Well, Mr. Wall,

61




EGLET WALL
400 South Fourth Street
Suite 600
Las Vegas, NV 89101
(702) 450-5400

© 00 N O 0o A WO DN P

N NN N RNDNNNNRNRRRRR R R R R
0w ~N O O~ WNEPO O WNOO OO WNPRELR O

~ MR. WALL: Well, | won't — I've (%ot to be honest
with you, | was here, and | did speak, but | damember
talking about the nature of the impact or the \naoke of the
Impact, which is what he {ust said that | said.u8ktess there'’s a
transcript that proves that | don’t remember sa¥ﬂ t said it,

| would suggest that that’s not_correct and that in  fact,
absolutely incorrect. | never _discussed that iswaaviolent
Impact. I never discussed that it was a noisy chpknever even
discussed that the impact was violent enough, doogito the
medical providers, that because of how violent alsyit must
have caused A, B, and C; none of the things thaldvopen the
door to a minor-impact defense.

AA, v. 7, pp. 1488-89. By denying defendant’s raatithat plaintiffs hac
opened the door, the district court necessarilgppiad Mr. Wall's argument,
a fact later reflected in the written order.

C. The District Court Did Not Improperly Analyze the YoungFactors

Plaintiffs have set forth above the district cagireasoning and analysis

of theYoungfactors in deciding to strike defendant’s answ&eeStatement
of the Facts.) Defendant’'s perfunctory attemputmermine the court’s

U7

analysis fails completely. AOB, pp. 63-66.

—+

Concerning the degree of willfulness of the offenydparty, defendan
reasserts the false, lame excuse that there wasitterable consternatign

=

about the meaning and the confines of the ordehjthvjustified repeate(
violations of the order. AOB, p. 63. As discuséedein, the record refutes
this ludicrous assertion.

With respect to the extent to which the non-offaigdparty would bg
prejudiced by a lesser sanction, defendant malkeasitbupported, conclusofy
statement that there was no prejudice that supgsttéking the answer and
that a limiting instruction would have remediediptdf's having to make
repeated objections. AOB, pp. 63-64. This ignavlat the court said i
Lioce 124 Nev. at 18-19, 174 P.3d at 981:

Wi]hen . . . an attorney must continuously objectdpeated or
persistent misconduct, the nonoffending attorngyased in the
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difficult posmon of havm%to make repeated oljens before the
trier of fact, which mlg{ t cast a negative impresson the
attorney and the party the attorney representshaanpng the
improper point.

We therefore conclude that when the district cdadides
a mation for a new trial based on repeated or gtensi objected-
to misconduct, the district court shall factor ifteanalysis the
notion that, by engaging in continued miscondung,dffending
attorney has accepted the risk that the jury vmllrﬁluenced b
his. misconduct. Therefore, the distriCt Court Elgale grea
we|<]:]ht to the fact that single instances of |mpra}:cmduc that
have been cured by objection and admonishmigit not
be curable when that improper conduct is repeat@eisistent.
[Footnote omitted.

As to the severity of the sanction relative to segerity of the abuse

defendant argues:
Sanctions must “relate to the claims which weresstie in the
discovery order which is violated . Young 106 Nev. at 92, 787
P.2d at 780. Extreme sanctions should only be irsegtreme
situations, such_thesic|] destruction of necessary evidence.
Nevada Powerl08 Nev. at 645, 837 P.2d at 1359.” In this case,
the sanction was disproportionate under the cirtamees.
AOB, p. 64. This assertion does not adequatelyesddthe reference by tf
district court to the “pervasive and continuousunaf the violations.” $ee
Statement of the Facts.)
Defendant also attempts to minimize defense coimsatientional
misconduct by stating:
Repetitious is not the same as severe, howeveact comment

individually does not support a sanction, it isoerto conclude
that the cumulative effect calls for the sanction.

AOB, p. 64. This contention wrongly assumes tlasanctionable condug¢

occurred. Defense counsel's repeated violatioossidered cumulatively
justified the sanction. See Foster126 Nev. at _ , 227 P.3d at 10
(continued discovery abuses justified district ¢decision to strike offending
parties’ pleadings and enter default judgme@tpsjean v. Imperial Palage
125 Nev. 349, 365, 212 P.3d 1068, 1079 (2009) (tatime effect of
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misconduct is relevantjdamlett v. Reynoldsl14 Nev. 863, 865, 963 P.Z
457, 458 (1998) (striking defendant’s answer anitlyesf default judgment
was appropriate response to continuous failur@bopty with orders).

Defendant’s one-page argument concerning otteemgfactors alsg
fails to adequately address the district courtdeoy let alone demonstra
reversible error. AOB, p. 65. Based on the reeord case law, it is clear tf
district court did not abuse its discretion. “Tlikstrict court gave
appropriately careful, correct, and express comataa of most of theoung
factors . . ..” Young 106 Nev. at 93-94, 787 P.2d at 780. The sanctias
fully warranted.

RESPONSE TODEFENDANT'SPART TWO:
THE AWARDS OF DAMAGES AND ATTORNEY 'S FEES
ARE NOT EXCESSIVE AND SHOULD BE AFFIRMED

V. THE DAMAGES AWARD IS SUPPORTED BY SUBSTANTIAL
EVIDENCE AND THEREFORE IS NOT EXCESSIVE

A. The Award for William’s Pain and Suffering is Not Excessive

In her opening brief, defendant contends thatth@at of the judgmen
IS excessive as a result of passion and prejuditieeopart of the district cour
AOB, p. 68. In an effort to support this argumetdfendant quotes certa
comments made by plaintiffs’ counsel at the progelearing — comment
which allegedly “provoked the district court’s amge AOB, pp. 69-70.
Defendant, however, points to nothing in the resanech establishes that th
district court was in any way incited by these iomous remark$. To the

As in Cassim, suprathe allegedly improper remarks which are the

(continued...)
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contrary, the following discussion at the heariegdnstrates that the distri
court’s judgment was based solely on the evidendetlae law:

MR. WALL: .. .. And what I'm asking the Court to
do, despite what they've done in this case, isetioali of that
aside for purposes of establishing what the appatgdamages
are; set aside every violation of every order appor@ach this
case, as | know the'Court will, to determine darsagdy on the
evidence that’s been presented so far and what's peesented
factually in this summation.

MR. ROGERS: But, Your Honor, it's presumed that
those things are set aside. I’m not sure why celuissnvoking
it. It seems like it's meant to aggravate the Camd we don't
want that to enter into the Court’'s analysis.

THE COURT: Objection is noted for the record.
hope you will consider the fact that | will carefiyl consider
teﬁ/_eryt mtg that was argued and everything that weeard in

Is court.

MR. ROGERS: Thank you.

MR. WALL.: | admit that for some who have sat
where you sit that it would be difficult to disreddhe conduct of
one party during the course of a case when'it camesto do
that.” I'm confident the Court can do that.

~_ What we'’ve asked for is, reasonable, conservative,
and fair in view of the law, in view of the facts,view of the
evidence. We asked that we be allowed to prearté Court
a proper judgment for the amounts we’ve set forwand of
course the order on the motion to strike the answprepare for
the Court. Thank you very much.

THE COURT: Thank you, Mr. Wall.

What | would appreciate, frankly, is for counseptepare
a proposed. I|udgment, but to leave these categol SO the
Court can fill them land | want an opportunity to review the
evidence, | also would like an opportunity to rewi¢he cases as
cited by counsel.

AA, v. 16, pp. 2928-30; our emphasis.

19(...continued)
basis of defendant’s contention were “fleeting” &adninuscule part” of
the trial. 94 P.3d at 526.

65

Ct




EGLET WALL
400 South Fourth Street
Suite 600
Las Vegas, NV 89101
(702) 450-5400

© 00 N O 0o A WO DN P

N NN N RNDNNNNRNRRRRR R R R R
0w ~N O O~ WNEPO O WNOO OO WNPRELR O

Defendant speculates that the district court aetgd passion ang
prejudice because the general damages (past amd p&in and suffering) ar

allegedly disproportionately high as compared ®® nredical expenses (1

times as much). AOB, pp. 66-68. In support of gmgument, she relies ¢
Uvav. Evansl47 Cal.Rptr. 795 (Cal.App. 1978). Wva, a nine year old gir
sustained injuries when she was bitten by the disfiet’'s dog. The trial cout
awarded her $30,000 in general damages. On appealyward was reverse
The court reasoned as follows:

The evidence showed that Lisa had suffered dog bridner right
forearm and abdomen. The laceration on her arminesd
stitches, the cuts on her stomach did not. She an
injection to prevent tetanusnd within two weeks the doctor
described the wounds as “well-healedTotal medical expense
for these procedures was $182.00. In additionalse the
laceration on her forearm had left a scar, the atgutescribed

lastic s_urg:z_ery which would require approximatélee days of

ospitalization. Estimated costs ofthe_PIastrgmal repair were
$500 for the surgery, $1500 for hospitalizationg &100-$150
for anesthesia.

Based onlg upon the above showing, the trial court
awarded $30,000 in general damages. We concluatettiht
award was so grossly disproporiionate as to  be owith
evidentiary support and shocking to the consciel¢eile we do
not doubt that' the incident was psychologicallyutising to the
nine-year-old plaintiff, there was no_ evidence thatwas
particularly unsettling nor was it claimed that theedical
procedures had been, or would be, unusually paiiritdhort, the
evidence showed that Lisa suffered a couplé ofemeedog bites.
The award of $30,000 general damages in compendatithose
bites shocks the conscience of this court and ctangeersal and
remand for a new trial solely on the issue of dagsag

Id. at 800-01; emphasis supplied.

Defendant also relies odnthony v. G.M.D. Airline Services, In&.7
F.3d 490 (% Cir. 1994). AOB, p. 68. There, the plaintiff wsisuck from
behind by a pallet on a forklift driven by the dedant airline’s employee. Th

plaintiff, a pilot, suffered an abrasion to histléég. However, x-ray$
determined that the leg was not fractured. Alntegi months after the¢
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accident, the plaintiff went to his aviation docbmcause he felt pain behind
his left knee. The doctor referred him to a cardsxular specialist. Th
plaintiff did not see the specialist until a yester, at which time the speciaIiEt
ran some tests and told the plaintiff to wear &astbckings, to rest, and {o
elevate his legHe neither received nor sought any other medicaatment.
Id. at 491.

The plaintiff then sued the airline for his injuand obtained a verdict

|®X

in the amount of $571,000, nearly all of which (6585) was for pain an

© 00 N O 0o A WO DN P

suffering. The First Circuit reversed on the grdtimat the award was gross

[EEN
o
<

disproportionate to his injury. In so doing, tleeid noted: (1) the plaintiff's

[
[ —

injury was not severe and required no major mediieatment; (2) his medica

[EEY
N

expenses were only $1,335 and he lost only $30@@inings; and (3) there

=
w

was no evidence that his current condition was paent. Id. at 494-95.

[EEY
IS

The facts of the present case are obviously faeragtreme than thode

=
o1

in eitherUva or Anthony William has endured constant pain and numelous

[EEY
(o))

medical treatments as a result of his injury anidhsts chronic pain which th

117}

=
\l

evidence shows will continue for the rest of his.li Although William can

[EEN
o

still perform most of the same tasks he did betloeeaccident, he testified that

=
(e}

as of the time of trial he still had constant paihis head, neck, and shouldeys.
AA, v. 12, pp. 2838-39. He does not function thene as he did before the
accident, cannot turn his head as he previouslidcand complains “a lot,]

N N DN
N B O

AA, v. 12, pp. 2839-42. In analogous cases, cduatee upheld substantial

N
w

awards for pain and suffering.
For example, irAveryt v. Wal-Mart Stores, In265 P.3d 456 (Cola.
2011), the court held that a damage award of $dlBmfor non-economic

N N DN
o 01 b

damages in favor of a truck driver who ruptureasa th her spine and injured

N
~

her shoulder and neck as a result of a fall onraifet’'s greasy floor was not

N
(00]
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SO excessive as to indicate passion and prejudite court so held, eve
though the general damages award was more thamesnthe amount of he
past medical expenses of $500,000Averyt the plaintiff's doctors testifie(
that the driver suffered from chronic pain whictuieed personality change
including depression. Meanwhile, friends and f&liouck drivers testifieqd
that the plaintiff was in constant pain, and she waset because she could
longer driver her truck

Another example i¥oung v. Tops Markets, In¢25 N.Y.S.2d 489
(N.Y.App.Div. 2001). There, the appellate divisioald that a plaintiff whg
fell 18 feet at a jobsite was entitled to recovérniillion for past pain anc
suffering and $2.5 million for 25 years of futuraip and suffering. Thg
plaintiff had sustained serious injuries to his tepspine, pelvis, and kne

which caused continuous pain. He was able to widtka cane, drive around

town, and do light work around the house.

While it would be difficult to find a case in whichplaintiff sustaineq
injuries identical to those which plague WilliayerytandYoungare far
more analogous than eithBwa or Anthony Another deficiency in Rish’s
argument is that she ignores the deferential stdrmfaeview by which sucf
awards are evaluated. As state@fackiewicz v. Nissan Motor Ca00 Nev.
443, 454-55, 686 P.2d 925, 932 (1984):

We have long held that “[ijn actions for damagew/mch
the law provides no legal rule of measurement thes special
province of the jury to determine the amount thaxhuhi to be
allowed,” so that a court “is not justified in regang the case or
granting a new trial on the ground that the verthaxcessive,
unlessitis so ]‘Iat%rantlylm roper as to indigadssion, prejudice
or corruption in the jury.”Forrester v. Southern Pacific C@&B6
Nev. 247, 295-296, 134 P. 753, 768 81913 , quatesbuthern
Pacific Co. v. Watkins83 Nev. 471, 495, 435 P.2d 498, 513-514

“The award imAverytwas reduced to a statutory cap of $366,280.
at 459. However, this reduction played no pathancourt’s holding.
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1967). Similarly ilBrownfield v. Woolworth Cp69 Nev. 294,

96, 248 P.2d 1078, 1079-1084h. den, 69 Nev. 294, 251 P.2d
589 (1952), we noted that “[tlhe elements of paid auffering
are wholly subjective. It can hardly be denied,thacause of
their \(erP/ nature, a determination of monetary cengation falls

eculiarly within the province of the jury . \We may not invade
he province of the fact-finder by arbitrarily stihging a
monetary judgment in a specific sum felt to be nsri¢able.”

_ Inreversing a district court’s order granting avrtaal on

the issue of damages, we recently notedthat tie faet that a
verdict is large is not in itself “conclusive thiats the result of
Rlassmn or prejudice.””Beccard v. Nevada National BargQ

ev. 63,66 n. 3,657 P.2d 1154, 1156 n. 3 (1 tln%l\/hller
v. Schnitzer 78’ Nev, 301, 309, 371 P.2d 824, 828 (1962).
Slmllarl%/ In Automatic Merchandisers, Inc. v. Waréi8 Nev.
282, 646 P.2d 553 (1982), although we found theréwaas
“unusually high,” we did not find it so “flagrantiynproper” as
to suggest jury passion, prejudice or corruptidn. General
Electric Co. v. Bus/88 Nev. 360, 368, 498 P.2d 366, 371 (1972),
this Court refused to set aside an award of $300@0when the
evidence of special damages went uncontrovertédaht We
refused to “substitute our opinion of damagestiat of the jury,”
when the award, in view of the extent of the peasamuriesto
the victim, did not “shock our judicial conscierice.

Defendant has failed to demonstrate how, unddotiegoing standards

the award in this case was in any way flagrantlgroper so as to justify
reduction on the basis of passion and prejudice.

The Award for Pain and Suffering is Not Duplicatve of the Award
for Hedonic Damages

Defendant also erroneously asserts that the awdklliam of hedonic

damages is duplicative of the award for pain arftegng, citing Banks v.
Sunrise Hospitall20 Nev. 822, 102 P.3d 52 (2004). AOB, pp. 68469act,
Banksholds just the opposite. Banks this court said:

_We agree with California and those jurisdictionsiéing

laintiffs to seek compensation for hedonic losaraslement of
he general award for pain and suffering. LikefGatia, Nevada
does not restrict a plaintiff's attorney from anggihedonic
damages. Moreover, by including hedonic losseasnponent
of pain and sufferingye perceive no problem of confusion or
duplication of awards by the jury.Accordingly, we hold that
hedonic damages may be included as an elemenpaihaand
suffering award of damages.
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Here, however, the district court permitted they jtwo
award hedonic damages as a separate and distmapeéaaward
rather than including hedonic loss as a comporfehggain and
suffering damages award. Although the districttewroneously
permitted the jury to give Banks a separate awarchédonic
damages, the error was not prejudicial becausgutiyecould
have easily added the value of the hedonic loske@ain and
suffering award. Therefordje record does not reveal that the
hedonic’ damages award was duplicative or excessive.
Accordingly, the error was harmless.

120 Nev. at 839, 102 P.3d at 64; emphasis addbd.rdasoning dBanksis

even more persuasive here, where the award of kedamages was proper
included within (but considered separately frong ttamages for pain an
suffering and was made by an experienced trialguadgopposed to a lay jury.

C. Plaintiffs Did Not Withdraw Their Claim for Willi am’s Future
Medical Care For Lack of Evidence, as Defendant Cdends

Defendant further misstates the record when shiengldhat, “the
defense noted [at the hearing] that plaintiffs bédctively withdrawn their
claim for future medical care because the evidevandd not support it . . ..]
AOB, p. 69. This is demonstrably false. At thaweg, plaintiffs’ counse
explained why no claim for future medical care Wwasg made, which ha
nothing to do with a lack of evidence:

This statement by Mr. Rogers that we abandoned, or
he even used the word “waived,” certain future roadi
treatments is incorrect. ~ With respect to the shatar,
unfortunately, Dr. Sible didn’t get to testify as the original

genesis of that notice to the defense of thatqddr treatment.

_With respect to the future fusion surgery that Dr.

Wong testified, because he couldn’t come back, to his
own Schedule rather than the Court’s, he wasn& ablcome
back and within cross, say that his opinions wer teasonable
degree of medical probability, as the law woulduieg under
more staccatosjc, Morsicato v. Savon Drug Stores, In¢21
Nev. 153, 111 P.3d 1012 (2005)]. So instead, weaund be as
fair, and as conservative, and as reasonable aswe, and to
follow the law in this case, a novel approach,weatdecided to
follow the law of the case.
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AA, v. 13, p. 2927.

Moreover, there was abundant evidence of Williaméed for future
medical care. The “stimulator” referred to in tteeegoing quotation wa
discussed at trial by Dr. McNulty. He testifiedtla spinal stimulator is a pa

management device which is surgically placed orofape spinal canal and

connected via a cable to a pulse generator onatenp's “right butt cheek.’
AA,v. 8, pp. 1810-12. Itwas Dr. McNulty’s opimidhat William would neec
a trial placement of a spine stimulator to deteamira permanent placeme
would be needed. AA, v. 8, p. 1814. The cost dfia and permanen
placement would be approximately $212,000. AA,\p. 1816. A five-yea
replacement of the pulse generator would cost aqypaiely $141,000, and
two-year replacement of the leads would cost apprately $103,000. AA
v. 8, pp. 1816-17.

Additionally, Jeffrey Wang, M.D., defendant’s expégstified that therg

is a “high chance” that William will require futufesion surgery as a result
adjacent segmental breakdown. AA, v. 11, p. 25D&e cost of this surger
would be $64,527. AA, v. 11, p. 2510.
D.  Cheryl's Award for Loss of Consortium Was Proper

The basis of defendant’s challenge to the awathafages to Chery
Simao for loss of consortium is that, “the wifel®ebitant request of $681,29
for loss of consortium was impermissibly basedxtregolation opinion from
the hedonic-damages expert.” AOB, p. 69, referen@A, v. 13, p. 2921
Defendant does not cite any authority to suppastdlssertion, nor does sl
offer any reasoning or explanation as to how or whyas impermissible tq

rely on the opinion of plaintiffs’ economist in calating the damage award.

The argument thus should be disregardeege Humane Society v. First Ng
Bank of Ney.92 Nev. 474, 478, 553 P.2d 963, 965 (1976) (whemellant
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cites no authority to support contention, court cheet consider it)
Charmicor, Inc. v. Bradshaw Finance C82 Nev. 310, 313, 550 P.2d 41
415 (1976) (error must be shown affirmatively befgudgment will be
reversed).

The argument is also dead wrong.Blanks, suprathis court held tha]

an expert economist’s testimony and methodologgeonng the valuation of

hedonic damages was proper because it assistgaryne determining the
monetary value of the pleasure of living that theeriff would be denied a:
aresult of his injury: 120 Nev. at 837-38, 102 P.3d at 63. The sanmnale
should also apply with respect to the determinatican award of damages fy
loss of consortium, which are analogous to heddaimages. IriGeneral
Electric Co. v. Bush88 Nev. 360, 367, 498 P.2d 366, 370 (1972), whaer

award of $500,000 for loss of consortium was aféidythis court explained:

In MiIIington v. Southeastern Elevator Co., 1239 N.E.2d 897,
36 A.L.R.3d 891 (N.Y.App. 1968), the New York costftifted

from the old to the new and ruled that the conaartaction on
behalf of the wife although based upon the wifegjbtrof support
from her husband, more importantly, recognizeseestthat
consortium covers a variety of other intangiblerasts which the
wife has in the welfare of her husband. Theseadaseribed as
“love, companionship, affection, society, sexu&tiens, solace
and more.” The court there emphasizes that thés lmdsthe

wife’s recovery is the anguish which she sufferemwthe injury
to her husband destroys or impairs those componleaitsnake
for the traditional marriage she enjoys %?d tha tight to

support is not included nor a part of her clatm.

?The economist iBanksused the “willingness to pay” method of
valuing hedonic damage&eel?0 Nev. at 837, 102 P.3d at 62-63.
Plaintiffs’ economist in this case used the samthotein valuing both
William’s hedonic damages and Cheryl's loss of cotism damages. AA,
v. 11, pp. 2664et seq.

?Bushwas abrogated on other ground#/iatenko v. MGM Dist.,
Inc., 112 Nev. 1038, 921 P.2d 933 (1996)otenkowas later overruled in
(continued...)
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Additionally, defendant’s argument overlooks th&titeony of Cheryl

Simao, set forth above, which described the sigaifi harmful effects

William’s injuries have had on their relationshighis evidence, by itself
supports the awardSee, e.g., Caletz v. Estate of Colon v. Blackm@b
F.Supp.2d 946, 949, 966 (N.D.Ill. 2007) (award a@iméges for loss o
consortium to wife in amount of $1,025,000 wasex@essive in action arisin

from multi-vehicle accident in which her husbandwgured; jury heard wife

describe how accident and husband’s injuries ateher life, husband’s lifg
and their marriage);ee v. Thomasor627 S.E.2d 168, 172 (Ga.App. 200
(testimony of wife of driver injured in collisiorupported award of damagy
for loss of consortium in amount of $938,000; wéstified that “when he lef
that night, my husband left. What I've got nownist the same man. He
different. His whole personality has changedStaskal v. Symons Coyg06
N.W.2d 311, 322-25 (Wis.App. 2005) (testimony ofevdf man injured in
construction accident concerning, among other #sitlge impact his pain an

limitations had on his relationship with her, themild and on their own wellf

being supported award of loss of consortium in amof $500,000).

VI. THEDISTRICT COURT DID NOT ABUSE ITS DISCRETION _IN
AWARDING ATTORNEYS’ FEES IN FAVOR OF PLAINTIFFS
IN THE AMOUNT OF $1,078,125°
Following trial, plaintiffs filed a motion for attoeys’ fees, seeking &

award under NRCP 68 and NRS 17.115 based on anobffigdgment which

?4(...continued)
General Motors Corp. v. Dist. Ct122 Nev. 466, 134 P.3d 111 (2006).

2An award of attorneys’ fees under NRCP 68 and NR315 is
reviewed for an abuse of discretion and will notisurbed unless the tria
court’s ruling is arbitrary or capriciousJniroyal Goodrich Tire v. Mercer
111 Nev. 318, 323-24, 890 P.2d 785, 789 (1995).
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defendant rejected. AA, v. 18, pp. 41®4,seq In the motion, plaintiffs

included a request under the lodestar approackda@sthe number of hour

spent by Messrs. Eglet and Wall on the litigatifterathe date the offer g
judgment was served (575) multiplied by a reasandlourly rate ($750)
which equals $431,250. AA, v. 18, p. 4173. Pi#mtalso requested

deviation upward based on a multiplier of at I@aStased on a contingent f
risk, the exceptional quality of plaintiffs’ cou'selegal work, and the

extraordinary results achieved at trial. AA, v, ;84176. The district cour

granted plaintiffs’ motion and awarded them attgs\éees in the amount @
$1,078,125. AA, v. 21, pp. 4817-19.

On appeal defendant challenges the contingencyiphelt on the
grounds that “there is nothing extraordinary abihug case which woulg
justify such a multiplier [of 2.5],” and “contingen multipliers are usually
disallowed in jurisdictions that provide for fees frejecting and offer o
judgment.” AOB, p. 72, 74. Defendant did not easese arguments in h
opposition to the motion for fees with respectie lbdestar method€eAA,
v. 19, pp. 4413-18) and, therefore, her argumdisld be rejected. Brown,

*In fact, defendant implicitly agreed that a conéngy multiplier
could be used in determining the amount of the fee.the use of a
contingency multiplier, her sole contention beloaswhat it could not be
used in conjunction with an hourly rate that reéecthe exceptional skill o
plaintiffs’ counsel. AA, v. 19, p. 4217, Il. 10-19his argument failed to
recognize that an hourly rate and a contingeng&ymsiltiplier compensate
for two separate elements., the attorney’s skill and the risk of non-
payment. This point is made in more detail ineéhsuing paragraphs.
What is important to note here, however, is thi¢wgant's express
recognition in the district court, that a multipleould be usedt all in the
context of offers of judgment, is inherently incmtent with the position
she takes on appeal that it cannot be a$edl in such context. This

(continued...)
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supra

Additionally, the arguments are meritless. Defendates City of
Burlington v. Dague505 U.S. 557, 112 S.Ct. 2638 (1992), to suppert
argument that a contingency multiplier under thdekiar method wa
unwarranted because there was nothing extraordat@oyt this case. AOH
pp. 72-73.Dague however, is inapposit&ee Ketchum v. Mosds P.3d 735
(Cal. 2001), where the court, after stating thatas not bound bpagueand
that California courts have continued to applyltiteestar method aft&ague
was decidedid. at 745), said:

[Dagud addressed a fee-shifting provisionder two federal

environmental protection statutes Significantly, the federal

courts have not applied the rationale of the mgjomi Dagueto

other types of cases involving contingency feéee( e.g., In re

Washington Public Power Supply System Securitiggtion (9"

Cir.1994) 19 F.3d 1291, 129B84aguedoes not operate to bar risk

fee enhancements in common fund cases].)

Id. at 745, n. 2 (emphasis supplied).

Similarly, the court iToshiba Machine Co. v. SPM Flow Control, Inc.

180 S.W.3d 761, 783 (Tex.App. 2005), distinguisbadue

The gquestion ilDaguewas whether the attorney’s fees shifting
rovisions of the federal Solid Waste Disposal Agtl Clean
ater Act permitted “enhancement” of lodestar s fees
where the attorney’s fees were contingebDagueat 559, 112
S.Ct. at 2639, The Supreme Court held that subareement
was not permitted under the statutes in questidnat 567, 112
S.Ct. at 2648. Since this case involves neithéhade statutes,
Dague offers little guidance and imposes no restrictibese.
Moreover, Texas courts consistently allow use ofwdtiplier
based upon the contln?ent nature of a fee undeaslIstatutes
allowing recovery of attorney’s fee®illard Dept. Stores, Inc.
\é' G_og)zales72 \W.3d 398,413 (Tex.App.-El Paso 2002, pet.
enied).

See also Herbst v. Humana Health Ins. of NEQ5 Nev. 586, 590, 781 P.2

24(...continued)
inconsistency should not be toleratéitbre, Ltd. v. M.L. Rothchild Mgmt.
Corp, 106 Nev. 359, 363, 793 P.2d 1316, 1319 (1990).
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federal courts¥>

supported bietchum, supraThere, the California Supreme Court explain

762, 764 (1989) (correct method for determining antaf attorney’s fees
under federal statutes has been decided by U.SefepCourt and othe

That the court below properly applied a contingemuptiplier is also

UnderSerrano IIIP.e._, Serrano v. Pries669 P.2d 1303
(Cal, 197_7)!, the lodestar is the basic fee for parable legal
services in'the community; it may be adjusted leydburt based
on factors including, as relevant herein, (1) flowatty and
dlfflCUlt%_/ of the questions involved, (2) the skdisplayed in
Pr_ese_n ing them, (3) the extent to which the natdfrghe
itigation precluded other employment by the at(mse 4) the
contlnggent nature of the fee awar@efrano lll, supra20 Cal.3d
at p 49, 141 Cal.Rptr, 315, 569 P.2d 1303.) Thegae of such
ad{_ustment IS to fix a fee at the fair market vdtudhe particular
action. In effect, the court determines, retrosipety, whether
the litigation involved a contingent risk required extraordinary
legal skill justifying augmentation of the unadadrledestar in
order to approximate the fair market rate for ssetvices. .. ..

The economic rationale for fee enhancement in ngeticy
cases has been explained as follows: “A continfgnmust be
higher than_the fee for the same legal serviceshag are

erformed. The contingent fee com?ensates thediamgt only
or the legal services he renders but for the lfdhose sérvices.
The implicit interest rate on such a loan is higherause the risk
of default (the loss_of the case, which cancelsdilet of the
client to the lawyer) is much higher than that oheentional
loans.” (Posner, Economic Analysis of LaW &4.1992) pp. 534,
567.) “A lawyer who both bears the risk of notrigepaid and
R_rowdes_lega_l services is not receiving the faarket value of
his work if he is paid only for the second of th&sections. If he
is paid no more, competent counsel will be reludiaaccept fee
award cases.” (Leubsdoiffhe Contingency Factor in Attorney
Fee Awardq1981) 90 Yale L.J. 473, 480; see also Rules Prof.
Conduct, rule 4-200(B)(9) [recognizing the contingeature of
attorney . representation” as an appropriate component
considering whether a fee is reasonable]; ABA Mddetle of
Prof. Responsibility, DR 2-106 83(8) [same]; ABA Mel Rules
Prof. Responsibility, rule 1.5(a)(8).).

Counsel for Clean Ajrd78 U.S. 546, 106 S.Ct. 3088 (1986) (AOB, p.ig2
misplaced for the same reasons as it involved er&dtatute See idat
549, 106 S.Ct. at 3090.

*Defendant’s reliance oRennsylvania v. Delaware Valley Citizens
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Under our precedents, the unadorned lodestar tetlee general
local hourl¥ rate for zﬁe_e—bearl_n% casdat doesnotinclude any
compensation for contingent risk, extraordinaryl sér any other
factors a trial court may consider und8errano IlIl° The
adjustment to the lodestar figure, e.g., to provaefee
enhancement reflecting the risk that the attorndlynet receive
payment if the suit does not succeed, constitutaseel
compensation; unlike a windfall, it is neither upegted nor
fortuitous. Rather, it is intended to approximatarket-level
compensation for such services, which typicallyludes a
premium for the risk of nonpayment or délay in" paymof
attorney fees.

Id. at 741-42, 745-46 (emphasis supplied in part).

Under Ketchum as quoted above, a multiplier is warranted

contingency fee casesr” cases requiring extraordinary legal skill.
brief, defendant asserts (incorrectly, and withfactual basis) onl

Inrk
y thg

extraordinary skill was not required in this caS&ce she fails to address t

contingency factor, her brief is deficient.

Defendant is also incorrect in her newly-raisededgss that a

contingency multiplier cannot be used in the contéxXee awards resultin

from a rejected offer of judgment. She erroneoaskerts that:

. Contingency multipliers are usually = disallowed
jurisdictions that” provide for fees for rejecting affer of
];Jdgqment.See Texarkana Nat'l Bank v. Broy@20 .Sugp. 706,

09-10 §E.D. Tex. 19968arkis v. Allstate Ins. Co863 So,2d
210, 223 (Fla. 2003). This is, in part, becausepilicy behind
offers ofjudigment rovisions is different from etlee-shifting
schemes. Rule 68 and NRS 17.115 are designecctuemme
settlement through I‘:‘)penaltlesSee Clark v. Lubritz113 Nev.
1089, 1100, 944 P.2d 861 (1997). Allowing cc_)ntmn]:},e
multipliers only in favor ochoIalntlffs, however jignificantly
skews these incentives and creates inapproprigt@axtiy in
treatment between plaintiffs and defendants.

AOB, p. 74.

in

In Nevada, the purpose of the offer of judgmentmions in NRCP 68

and NRS 17.117 is to facilitate and encourageesa#iht of casedVatthews
v. Collman 110 Nev. 940, 950, 878 P.2d 971, 978 (1994). aftypwho

77

e

—+

he

()




EGLET WALL
400 South Fourth Street
Suite 600
Las Vegas, NV 89101
(702) 450-5400

© 00 N O 0o A WO DN P

N NN N RNDNNNNRNRRRRR R R R R
0w ~N O O~ WNEPO O WNOO OO WNPRELR O

unreasonably rejects an offer of settlement vohilgtassumes certain risks
the offeror obtains a judgment more favorable tthe@noffer. Among thes
risks is the prospect of being required to payoeable attorney’s fees to th
offeror. Id.

Contrary to defendant’s contention, use of a cgainty multiplier in

determining the amount of the fee award under B8land NRS 17.115 doe

not “significantly skew the incentivesd., risk of payment of fees] and creg
inappropriate disparity in treatment between piisxand defendants.” AOB
p. 74. As explained irkKetchum, suprathe rationale for allowing i
contingency multiplier is to compensate a lawyepwdans his services ar
who bears the risk of losing a case and not beangpensated at all. 17 P.:
at 742. Thus, a contingency multiplier can beraegral part of determinin
the reasonable value of the fees in question. eSihere are risks on bo;
sides, there is no disparity of treatment. Eade $ at risk of paying th

reasonable value of the service of their opponeatisisel. Additionally, the

possibility of using a contingency multiplier inethcontext of offers o
judgment promotes — rather than “skews” — the uydw purpose of
encouraging settlementSee Sarkis863 So.2d at 226 (Pariente, J., dissent
(adverse party’s knowledge that representationahpff is contingent ang
prospect of an enhanced fee award would be addltfantors in promoting
settlement§?®

Defendant’s argument also overlooks the fact thertet are restraints i

*The Sarkismajority, which held that the use of a multipheas not
authorized under an offer of judgment statute amel applied a strict
construction. 863 So.2d at 223. To apply a stoctstruction to NRCP 68
and NRS 17.115 would be undermine the policy obernaging settlements
by placing an artificial restriction on assessing teasonable value of legg
services and unduly restricting the scope of ts&idt court’s discretion.
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place which guard against the possibility of anyaurness in the use of
contingency multiplier in awarding attorney’s feeAs stated irShuette v
Beazer Homes Holding Corpl21 Nev. 837, 864, 124 P.3d 530, 548
(2005):

In Nevada. the method upon which a reasonablesfee i
determined is subject to the discretion of the towhich is
tempered only by reason and fairness. _Accordingty,
determining the amount of fees to award, the asurot limited
to one specific approach; its analysis may begth amy method
rationally designed to calculate a reasonable amauiuding

those based on a “loadstar” amount of a contingeieey
(Internal quotations marks and footnotes omitted.)

Defendant’s reliance ohexarkana Nat’'| Bank v. Brown, suprna also
unavailing. InBrown, the court stated:

The offer of judgment rule and its underlying pglwould be

frustrated if parties, like TNB, had to fact thecartainty and risk

of having to pay the opposing party’s contingeres.
920 F.Supp. at 711. Here, plaintiffs motion faedencluded a request for :
award based on a 40% contingency fee contract & dmount Of

a

49

$1,397,593.38. AA, v. 18, pp. 4170, 4173. Howetrex district court did nOJt
0

grant this request. AA, v. 21, p. 4819. Defendhatefore is not required
pay plaintiffs’ contingency fee.

RESPONSE TODEFENDANT'SPART THREE:
THERE | SNO BASIS TO REASSIGN THIS CASE TO A
DIFFERENT DISTRICT JUDGE

VIl. DEFENDANT’'S REQFl)JEST FOR REASSIGNME
CASE, ON A PURPORTED REMAND, TO A
DISTRICT JUDGE IS FRIVOLOUS

NT T
DIFFER

Finally, in the unlikely event of a remand for amntial, defendant
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requests reassignment of this case to a diffenstrial judge, asserting thg
Judge Walsh is biased. AOB, pp. 75-81. This regisefrivolous.

First, as is abundantly clear from the record dnedlaw as thoroughly
discussed herein there is no basis whatever ircédss which would suppo
a remand for a new trial. Defendant’s requedtésdfore moot.

Second, defendant’s request is not appropriatelyenna this appeall.

See Canterino v. The Mirage Casino-Hpidl7 Nev. 19, 26, 16 P.3d 415, 4
(2001) (disqualification of trial judge is matter be determined in distric
court; therefore, court would not address appéefiamtgument that distrig
court judge should be disqualified for bias).
Third, defendant’s assertion of alleged bias orpte of Judge Wals
Is based on a rehash of arguments which are devondrit and which have
been refuted above. AOB, pp. 78-80. Accordinglgfendant’s argumer
should be summarily rejecte&ee Rivero v. Riverd25 Nev. 410, 439, 21
P.3d 213, 233 (2009) (where challenge to judges ftol allege legally
cognizable grounds supporting reasonable inferefigias or prejudice, coul
should summarily dismiss motion to disqualify julige
CONCLUSION
For the foregoing reasons, plaintiffs respectfodiguest that the cou

affirm the district court’s judgment in all respgct
DATED this 18" day of January, 2013.
EGLET WALL

s/ David T. Wall

DAVID 1. WALL, ESQ.
Nevada State Bar No. 2805
400 South Fourth Street, Suite 6
Las Vegas, Nevada 89101
Attorneys for Plaintiffs

80

At

TS~

't

19

—+

—

U

—

1

DO




EGLET WALL
400 South Fourth Street
Suite 600
Las Vegas, NV 89101
(702) 450-5400

© 00 N O 0o A WO DN P

N NN N RNDNNNNRNRRRRR R R R R
0w ~N O O~ WNEPO O WNOO OO WNPRELR O
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applicable Nevada Rules of Appellate Procedungarticular NRAP 28(e)(1)
which requires every assertion in the brief regagdnatters in the record {
be supported by a reference to the page of thedrignt or appendix where th
matter relied on is to be found. | understand kinady be subject to sanctiot
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EGLET WALL
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