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1 inquire of Mr. Justin Jones?

2 MR. BRIAN:  No, Your Honor.

3 THE COURT:  Thank you, Mr. Jones.  Have a very nice

4 day.

5 That takes us to a short break before we begin with

6 I believe Mr. Singh.  So 10 minutes.

7 MR. PEEK:  Thank you, Your Honor.

8 (Court recessed at 10:59 a.m., until 11:07 a.m.)

9 THE COURT:  Mr. Brian --

10 MR. BRIAN:  Yes.

11 THE COURT:  -- the case I was trying to tell Mr.

12 McCrea about, the name I couldn't remember, is Francis versus

13 Wynn.

14 MR. BRIAN:  Okay.  That's the case name?

15 THE COURT:  127 Nev. Adv. Opn. 60.  So it's a 2011

16 case.

17 MR. BRIAN:  Okay.  Thank you.

18 THE COURT:  Unfortunately, I have the carry on of

19 that case, and Mr. Pisanelli had the first part of that case,

20 I think.  Mr. Bice had the first part.

21 MR. BRIAN:  And that's the Fifth Amendment case you

22 were talking about?

23 THE COURT:  Yeah.

24 MR. BRIAN:  Yeah.

25 THE COURT:  And I read in the paper that the jury
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1 about setting up that schedule, because it's going to have to

2 be briefed for Your Honor.

3 I would just ask Your Honor to take into account the

4 situation that everybody was in in assessing what you think is

5 appropriate.  I would argue, and I mean this not as a spin,

6 but as a defense, and not that they didn't step over the line,

7 it wasn't perfect, and, Your Honor, it may have been bad

8 judgment, and Your Honor's impression may have been

9 understandable.  I'm not quarrelling with that.  But should

10 they be convicted, if you will, of knowingly and wilfully

11 saying something false?  And given the information they had

12 and the dilemma they had and the binds they had in their

13 ethical obligations to their own clients, I would respectfully

14 submit that this proceeding itself has stigmatized them, and I

15 would ask for the Court's understanding going forth.

16 THE COURT:  Thank you.

17 I will issue a written decision, and you will have

18 it by the beginning of next week.

19 Anything else?  Have a nice day.

20 THE PROCEEDINGS CONCLUDED AT 5:01 P.M.

21 * * * * *

22

23

24

25
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1 Q    Did you review your own entries on the bill, is that

2 what you mean?

3 A    Well, it wasn't a physical bill.  I enter my time on

4 my computer, it comes up on my computer screen in DTE Axiom. 

5 And so I went back to that particular date and clicked on that

6 particular entry.  So kind of bill per say.

7 Q    Is this program that you're using, does it show only

8 your entries?

9 A    Yes.

10 Q    Okay.  Once again, if you were called upon to go

11 back and print hard copies of the particular entries that you

12 reviewed to refresh your recollection, do you believe you'd

13 have the ability to do that?

14 A    Yes.

15 Q    Have you made any notation or any type of

16 memorialization of the dates of your billing entries that you

17 reviewed to refresh your recollection?

18 A    No.

19 MR. McCREA:  Objection.  Work product.

20 THE COURT:  Overruled.

21 BY MR. PISANELLI:

22 Q    So as you sit here today, the only source of

23 information concerning the billing entries that you reviewed

24 to refresh your recollection would be your own memory?

25 A    Yes.

LVSC/SCL0316
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1 Q    All right.  Besides your -- the email that you

2 described and the billing entries that you've described, were

3 there any other documents or information that you reviewed to

4 refresh your recollection about today's testimony?

5 A    I don't believe so.

6 THE COURT:  Mr. Jones, I'll tell you the same thing

7 I tell all witnesses.  If you need to take a break at some

8 point in time, you let us know.

9 THE WITNESS:  Oh, I don't want to take a break.

10 THE COURT:  Just telling you.  Treating you like any

11 other witness, you've got M&M's --

12 THE WITNESS:  Appreciate that.

13 THE COURT:  -- you've got water, you're entitled to

14 a break if you need it.

15 BY MR. PISANELLI:

16 Q    So I believe we started on this path because you

17 were certain of the date that you reviewed the emails.  Do I

18 have that right?

19 A    I believe my testimony, Mr. Pisanelli, was that it

20 was approximately May 19th.

21 Q    And again, I apologize, Mr. Jones, if you've told us

22 this before, but prior -- well, strike that.  You knew about

23 the existence of the emails in the United States prior to the

24 day that you went over to review them; right?

25 MR. McCREA:  Objection.  Work product.
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1 THE COURT:  Overruled.

2 BY MR. PISANELLI:

3  Q    Were you able to refresh your recollection to

4 determine when you learned that the emails were here in the

5 United States?

6 A    No more than I already testified.

7 Q    Okay.  Your best estimate, how long prior to you

8 going over on or around May 19th, did you learn that the

9 emails were here in the United States?

10 A    I know that I knew in April.  I don't recall of any

11 before then.

12 Q    All right.  Now, you were responsible for preparing

13 the 16.1 disclosures in this case; is that right?

14 A    I believe so, yes.

15 Q    You actually signed them?

16 A    If you -- I'll accept your representation that I

17 signed them, yes.

18 Q    Now, the first one that you made in this case was

19 May 5th of 2011; is that right?

20 A    Again, if you want to show me a document, otherwise

21 I'll accept your representation.

22 Q    You knew at the time of the preparation and

23 execution of Las Vegas Sands Corp's first 16.1 disclosure of

24 the existence of these emails in the United States, did you

25 not?
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1 A    I did.

2 Q    All right.  Yet, none of the emails are on that 16.1

3 disclosure, are there?

4 A    If you could show me the 16.1 disclosure I'd

5 appreciate it.

6 Q    Do you recall putting anything about those emails on

7 that 16.1 disclosure?

8 MR. McCREA:  Objection.  Work product.

9 THE COURT:  Overruled.

10 THE WITNESS:  Again, if you want to show me the

11 document, I'd be happy to review it.  I don't recall putting

12 them on there, no.

13 Q    All right.  Do you recall producing to the

14 plaintiffs in this case a privilege log concerning the emails

15 that you knew to exist in the United States at the time of

16 that disclosure?

17 A    I don't recall.

18 Q    If I were to tell you that the plaintiffs have never

19 seen one, would that be inconsistent with your knowledge of

20 what happened in this case?

21 A    I can only testify with regard to my involvement in

22 the case.  If there wasn't a privilege log before I left the

23 case, then I accept your representation.

24 Q    Okay.  Thank you.  So there was a second delivery of

25 data from Macau to the United States that occurred around, on
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1 or around November of 2010, are you aware of that?

2 MR. McCREA:  Objection, Your Honor, attorney-client.

3 THE COURT:  Overruled.

4 Mr. Jones, if you're aware of it from some source

5 other than an attorney-client communication because it's been

6 put in public documents filed by the Sands, you're welcome to

7 tell him about it.  But if it comes solely from an attorney-

8 client communication, just tell me you don't have any non-

9 privileged information,

10 THE WITNESS:  I'm not sure I can answer that

11 question.

12 BY MR. PISANELLI:

13 Q    Okay.  I don't want you, as Your Honor instructed,

14 to tell me what you and Mr. Kostrinsky talked about while you

15 were both in Macau.  I want you to tell us, if you can, what

16 you saw.  Okay?  Did you witness Mr. Kostrinsky bring some

17 form of storage device back to the United States during that

18 trip?

19 A    I did not witness him bring it back to the United

20 States.

21 Q    Did you see any storage devices that Mr. Kostrinsky

22 had with him while on your trip to Macau?

23 A    While we were in Macau I witnessed a foil envelope

24 handed to Mr. Kostrinsky.  What became of that after that I'm

25 not entirely certain.
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1 Q    Can you describe the envelope for Her Honor.

2 A    It was foil and had bubble wrap around it, the kind

3 you would expect a hard drive to come in.

4 Q    How big was it?

5 A    4 by 6.

6 Q    Did you witness what Mr. Kostrinsky did with that

7 envelope?

8 A    No.

9 Q    Did you ever see it again?

10 A    No.

11 Q    Did you ever have the opportunity to review the

12 data, if any, that was on it?

13 A    Not to my knowledge.

14 Q    Let's talk about that trip for a few minutes.  What

15 was the purpose of that trip?

16 MR. McCREA:  Objection.  Attorney-client privilege.

17 THE COURT:  Sustained.

18 BY MR. PISANELLI:

19 Q    Who went on that trip to Macau?

20 A    Michael Kostrinsky, Gayle Hyman, Patty Glaser.

21 Q    While on that trip, did you have an opportunity to

22 review any documents?

23 A    I don't specifically recall reviewing documents

24 while we were there, that was not the purpose of the trip.

25 Q    Did you witness any of the other people that went on
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1 the trip with you reviewing documents?

2 A    Not to my recollection.

3 Q    Did you witness anyone reviewing electronic

4 information?

5 A    No.

6 Q    Did you review any electronic information?

7 A    No.

8 Q    All right.  Did you have an opportunity to inspect

9 Mr. Jacobs's office while you were there?

10 A    No.

11 Q    Did you witness anyone else inspecting that office?

12 A    I'm not sure that I knew where Mr. Jacobs's office

13 was, so not to my recollection.

14 Q    Did you have any communications with any government

15 officials while you were there?

16 A    No.

17 Q    Did you ever have any communications with any Macau

18 government officials concerning this case --

19 A    No.

20 Q    -- or Mr. Jacobs?

21 A    No.

22 Q    Did you bring back anything back?

23 A    My luggage.

24 Q    It was a very unclear and poorly worded question.

25 THE COURT:  You brought back balls that broke.
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1 MR. PISANELLI:  I remember that from a hearing.

2 BY MR. PISANELLI:

3 Q    Did you bring back any --

4 A    Actually, that was on a subsequent trip, Your Honor.

5 THE COURT:  Okay.

6 BY MR. PISANELLI:

7 Q    Did you bring back any evidence concerning this

8 case?

9 A    Absolutely not.

10 Q    Did you witness, other than that envelope, any other

11 person bring evidence back from Macau?

12 A    No.  And I think that I testified that I did not see

13 Mr. Kostrinsky bring that envelope back.  So --

14 Q    Okay.  You said you just saw it handed to him?

15 A    Correct.

16 Q    Okay.  Fair enough.  Did you see any other forms of

17 evidence handed to anyone else that you were on that trip

18 with?

19 A    No.

20 Q    All right.  Yes or no question, do you have any

21 reason to believe that any form of evidence concerning this

22 case was brought back as part of that trip?

23 MR. McCREA:  Objection.  Attorney-client privilege.

24 THE COURT:  Sustained.

25 //
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1 BY MR. PISANELLI:

2 Q    Now, there was a third delivery of electronically

3 stored information from Macau to the United States in February

4 or March of 2011.  Are you aware of that?

5 A    I have heard that in connection with these

6 proceedings.

7 Q    Is that the first time you'd heard of it?

8 A    To my recollection, yes.

9 Q    Okay.  I'll represent to you that your client has

10 represented to Her Honor that on or around that time two hard

11 drives were delivered to the United States, the first one

12 containing images of a hard drive from two employees.  Had you

13 known of that fact prior to these proceedings?

14 A    Las Vegas Sands is not my client.

15 Q    Had you known about the delivery of two hard drives

16 in February or March of 2011, to the United States from Macau?

17 A    Did I know then?  Absolutely not.

18 Q    Was a hearing in these proceedings the first time

19 you learned of it?

20 A    Best of my recollection.

21 Q    You said Las Vegas Sands is not your client?

22 A    I am not doing any work for Las Vegas Sands.  I

23 haven't done any since September of 2011.  They may be my

24 firms client, but not mine.

25 Q    Thank you for that clarification.  You threw me for
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1 a loop for a half a second there.  So then fair for us to

2 understand that while you were working on this case -- well,

3 back up a minute.  You were working on this case on behalf of

4 Las Vegas Sands in February, March of 2011; correct?

5 A    Correct.

6 Q    All right.  And despite that you're working on this

7 case, you didn't learn about the delivery of these two hard

8 drives to the United States until you were sitting in this

9 courtroom listening to it?

10 A    I learned before sitting in this courtroom.  I think

11 I said in connection with these proceedings.

12 Q    So you read it in some papers that were filed?

13 A    Yes.  Or was told be another --

14 MR. McCREA:  Objection, Your Honor.

15 THE COURT:  Sustained.

16 BY MR. PISANELLI:

17 Q    Here's what I'm getting at. Mr. Jones, you filed and

18 -- you didn't file, strike that.  You served three supplements

19 to the 16.1 disclosures throughout 2011.  Do you recall that?

20 A    I don't.

21 Q    Does it sound like the right date that you served a

22 supplement on July 28th, 2011?

23 A    I'll accept your representation.

24 Q    And on the -- the second supplement was served

25 August 1st, 2011?
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1 A    I'll accept your representation.

2 Q    And the third supplement was served August 5th,

3 2011?

4 A    And I'll accept your representation.

5 Q    Okay.  All right.  Is it your testimony today that

6 despite that all three of these deliveries of electronically

7 stored information from Macau had occurred prior to all of

8 those supplements?  You were never made aware that that

9 information was in United States?

10 MR. McCREA:  Objection, Your Honor.  Attorney-client

11 privilege.

12 THE COURT:  Sustained.

13 MR. PISANELLI:  Well, Your Honor, if I may --

14 THE COURT:  Uh-huh.

15 MR. PISANELLI:  The reason why I think that last

16 question is important is one of the exercises we're going

17 through today is trying to determine what counsel knew when

18 they made representations to you.  And if Mr. Jones's position

19 is that he didn't know that any of this information was in the

20 United States, that certainly will be relevant to any analysis

21 of his representations to you.

22 THE COURT:  But the client is, if they decide,

23 permitted to make the attorney-client privilege objection. 

24 And if I brought an adverse inference related to that, that's

25 one of the things that happens.  But they're allowed to direct
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1 their counsel not to answer that question.

2 MR. PISANELLI:  Okay.

3 THE WITNESS:  And again, the adverse inference is --

4 THE COURT:  I'm dealing with party issues --

5 THE WITNESS:  All right.

6 THE COURT:  -- at this point.

7 MR. McCREA:  Your Honor, I'm deeply concerned about

8 your repeated comments that --

9 THE COURT:  I've said it about 25 times in the last

10 three weeks, Mr. McCrea.

11 MR. McCREA:  I know.  And I respectfully direct the

12 Court's attention to NRS 49.405, which says that no inference

13 is to be drawn from the assertion of the privilege.  And, in

14 fact, if we were in front of a jury we would be entitled to

15 instruction to the jury admonishing the jury that no inference

16 could be taken from the assertion of the privilege.

17   THE COURT:  You know, there's this case that's a

18 couple years old where there's a Fifth Amendment privilege

19 assertion in a civil case and it talks about the inferences

20 that can be made.  Because of the nature of the issues in this

21 case, the attorney-client privilege is being used in this

22 particular case more in the nature of a Fifth Amendment

23 privilege objection by Sands, and I think that may be an issue

24 that is briefed at some point in time, but, unfortunately, a

25 corporation can act only through its officers, employees, and
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1 agents, and so I don't have a person here who is the Las Vegas

2 Sands who can make that sort of provision.  So I have not made

3 a decision as to the type of inference that will be drawn. 

4 That is certainly something I will entertain argument on.  But

5 given the Nevada Supreme Court's analysis of the way in which

6 a trial court is supposed to draw conclusions related to the

7 assertion of certain privileges, I didn't want anyone to be

8 surprised if I ultimately made a decision that an adverse

9 inference was appropriate to be made.  That's all I'm trying

10 to say, Mr. McCrea.  I'm trying to make sure nobody gets

11 blindsided by what may happen.  And I certainly haven't

12 decided what that appropriate standard is at this time.

13 MR. McCREA:  Thank you for the clarification.

14 MR. BICE:  Your Honor, I just would like to be heard

15 just briefly on the legal point so that the record is clear on

16 this.

17 THE COURT:  Do we really need to do it now?

18 MR. BICE:  Well, I can tell from your tone that I do

19 not.

20 THE COURT:  Thanks.

21 All right.  Since we're on interruption, let me go

22 back to one of the questions.  And this is -- it may elicit an

23 objection, and, if so, don't answer it.  So if you see Mr.

24 McCrea start to move or start to object, please be cautious.

25 On the hearing where you and I were having the
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1 discussion and you told me you couldn't go back to Macau Ms.

2 Glaser had told me that, we're, and she was including the

3 attorneys, not even allowed to look at documents on a work

4 station here in the U.S.  Is there a reason that you didn't

5 tell me you'd already looked at the documents on the work

6 station that day?

7 MR. McCREA:  Objection, Your Honor.  Attorney-client

8 privilege.

9 THE COURT:  Okay.  Thanks.

10 BY MR. PISANELLI:

11 Q    I want to start a little earlier than the hearing

12 Your Honor referenced.  I want to start a hearing on April

13 22nd, 2011.  It was the mandatory Rule 16 conference.  Do you

14 remember that?

15 A    I believe I was present.

16 Q    Do you remember participating in that hearing?

17 A    I remember I was present.  I don't know how much I

18 participated or not.

19 Q    Let's do this.  Do you see that?

20 A    Yes.

21 Q    Court was involved in a discussion with Ms. Salt

22 where she asked, "Do you know how the electronically stored

23 information is kept?  Is it emails, is it kept in some other

24 type of server than an email server?"  And Ms. Salt stated, "I

25 think the vast majority is kept in an email server."  The
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1 Court then asked, "And is that an email server that is

2 maintained by Sands China, or is it maintained by a separate

3 vendor?"  And Ms. Salt said, "No, it's maintained by a Sands

4 China subsidiary."

5 MR. PEEK:  Mr. Pisanelli, I didn't hear the page. 

6 Could you tell me the page.

7 MR. PISANELLI:  I'm sorry.  I think it's page 19.

8 MR. PEEK:  Thank you.  I just didn't hear it.

9 BY MR. PISANELLI:

10 Q    Do you recall that conversation, Mr. Jones?

11 A    I see the transcript.  I don't recall it, no.

12 Q    Now, I know from your testimony that you had not yet

13 reviewed the emails that were located in the United States,

14 but you were aware of them in April of 2011; correct?

15 A    Yes.

16 Q    Were you aware that those emails were here in the

17 United States when Ms. Salt was representing that they are

18 maintained by a Sands China subsidiary?

19 A    I don't recall.

20 Q    Do you recall whether you ever took any action to

21 inform Her Honor that you were aware that Ms. Salt's statement

22 was not completely true?

23 A    I didn't inform the Court of that.  I'm not sure

24 that I would agree with your characterization of Ms. Salt's

25 testimony, and I don't know that I'm here to opine as to Ms.
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1 Salt's veracity.

2 Q    Well, at the time that she said that it is

3 maintained in Sands China subsidiary, a hundred thousand or so

4 emails were in the United States; is that right?

5 A    I don't know how many emails were stored in the

6 United States.

7 Q    The Jacobs emails were here in the United States at

8 the time she made that statement?

9 A    It was my understanding that a copy of the emails

10 had been transported to the United States, not the original.

11 Q    Fact of the matter is no one during that Rule 16

12 conference informed Her Honor of that fact; is that right?

13 A    Correct.

14 Q    All right.  So let's take a look at now at the

15 June 9th, 2011, hearing, starting on page 52.

16 THE COURT:  Which one.

17 MR. PISANELLI:  Oh.  Wrong one.  Sorry.

18 THE COURT:  Which one, Mr. Pisanelli?

19 MR. PISANELLI:  June 9th, page 52, Your Honor.

20 THE COURT:  Thank you.  I was just trying to put

21 mine back in chronological order, so --

22           THE WITNESS:  You said page 52, Mr. Pisanelli?

23 BY MR. PISANELLI:

24 Q    Yes, sir.  Thank you.

25 Now, by June of 2011 you had reviewed the emails;

LVSC/SCL0331



60

1 correct?

2 A    I had reviewed some emails, yes.

3 Q    Yes.  And you were at this June 9th hearing;

4 correct?

5 A    Yes, I was.

6 Q    All right.  And you were sitting at defense table

7 when Ms. Glaser said to Her Honor that, "Documents get," this

8 is at line 7, "must be reviewed in Macau."  See that?

9 A    Yes.

10 Q    When she made that remark you were very well aware

11 that documents were being reviewed in the United States; isn't

12 that true?

13 A    Documents were not being reviewed in the United

14 States at that time.

15 Q    Emails were reviewed at --

16 A    Emails of Mr. Jacobs --

17 Q    -- at Mr. Kostrinsky's desk, were they not?

18 THE COURT:  Wait.  Only one at a time, please.

19           THE WITNESS:  Can I finish my answer?

20 THE COURT:  Yes.

21 BY MR. PISANELLI:

22 Q    I'm sorry.  I was in the middle of a question.  But

23 go ahead.

24 THE COURT:  He hadn't finished the one before you

25 started the next one.
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1           THE WITNESS:  Let me rephrase.  There may have been

2 other documents that were being reviewed in the United States

3 at that time.  We were trying to get discovery going.  With

4 regards to what I expect the questioning was with regards to

5 Mr. Jacobs's emails, those were not being reviewed in the

6 United States.

7 BY MR. PISANELLI:

8 Q    Mr. Jacobs's emails were not being reviewed in the

9 United States; is that what you just said?

10 A    Not in June.

11 Q    They'd already been reviewed in the United States?

12 A    There had been a very limited review in May of 2011.

13 Q    Very limited by you.

14 A    Correct.

15 Q    But Mr. Peek had reviewed some himself; right?

16 A    Again, I understood Mr. Peek's review also to be

17 fairly limited.

18 Q    Did you know what Mr. Kostrinsky's review was?

19 A    I did not.

20 Q    Did you know what anyone else at Las Vegas Sands'

21 review was?

22 MR. McCREA:  Objection, Your Honor.  Attorney-client

23 privilege.

24 THE COURT:  Sustained.

25 //
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1 BY MR. PISANELLI:

2 Q    The bottom line is that when Ms. Glaser told Her

3 Honor that the documents must be reviewed in Macau, you were

4 at this table with complete knowledge that they had already,

5 at least in part, been reviewed in Las Vegas; right?

6 A    I knew that some had been reviewed, that it was our

7 understanding at that time, at this hearing, that the Office

8 of Data Privacy in Macau had been quite clear that no further

9 review could happen.

10 MR. McCREA:  Objection, Your Honor.  Attorney-

11 client.

12 THE COURT:  Sustained.

13 BY MR. PISANELLI:

14 Q    My point is not about what would be done in the

15 future.  My point is very simply that you never told Her Honor

16 when you heard Ms. Glaser make this remark that documents had

17 already been reviewed in the United States, did you?

18 A    That is correct.

19 Q    And when she says in the next line that, "They are

20 in Macau," that, too, was untrue; right?

21 A    You examined Ms. Glaser.  I can't get in her head

22 and know exactly what documents she was referring to.

23 Q    That is a fair point, Mr. Jones.  But you knew that

24 a statement that the documents are in Macau was at least

25 partially untrue, because you knew the Jacobs emails were on
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1 Las Vegas Boulevard; right?

2 A    I knew that Jacobs -- there was a copy of Mr.

3 Jacobs's emails at Las Vegas Sands.

4 Q    And you did not take any action to inform Her Honor

5 that Ms. Glaser had made a false statement, did you?

6 A    I did not.

7 Q    Okay.

8 A    I'm not sure that I would agree with the

9 characterization of Ms. Glaser's statement as false, but --

10 Q    Well, how about the next one, where she says, "They

11 are not allowed to leave Macau"?  You knew when she made that

12 remark that some of them did leave Macau; right?

13 A    At the time we were in the process of trying to

14 figure out how we were going to accomplish the Court's goal of

15 getting things reviewed as quick as possible.  We got

16 direction from OPDP that we couldn't --

17 MR. McCREA:  Objection, Your Honor.  Attorney-

18 client.

19 THE COURT:  Sustained.

20 BY MR. PISANELLI:

21 Q    My simple question to you is when you heard Ms.

22 Glaser say that, "They are not allowed to leave Macau," you

23 knew that they already had; correct?

24 A    I knew that some had.

25 Q    Yes.  And you didn't say anything to Her Honor to
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1 correct that statement, did you?

2 A    I did not.

3 Q    She then says, "We have to review them there."  You

4 knew that was false, too, because you had reviewed them here;

5 right?

6 A    Again, Mr. Pisanelli, I understood at the time that

7 no one was going to be reviewing the documents from Las Vegas

8 Sands, either in Las Vegas or in Macau.  So, yes, at the time

9 that statement was made I wasn't going over to the Sands to

10 review those documents, and I wasn't going over to Macau to

11 review those documents.

12 Q    But you already had reviewed them here?

13 A    I reviewed some of them, you are correct.

14 Q    And you remained silent when Ms. Glaser said they

15 have to review them there; right?

16 A    Correct.

17 Q    And now it is your testimony to Her Honor that you

18 believe at this time that it was only Sands China lawyers that

19 could review the records in Macau; is that right?

20 MR. McCREA:  Objection.  Work product.  Calls for 

21 his mental impression.

22 MR. PISANELLI:  He just said --

23 THE COURT:  Overruled.

24           THE WITNESS:  That was my understanding.

25 //
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1 BY MR. PISANELLI:

2 Q    All right.  As of the date of this hearing you

3 didn't believe that Las Vegas Sands was entitled to review any

4 documents at all; right?

5 MR. McCREA:  Objection.  Attorney-client.

6 THE COURT:  Sustained.

7 BY MR. PISANELLI:

8 Q    Okay.  Isn't it true, Mr. Jones, that even after

9 this hearing you told Her Honor that Las Vegas Sands could

10 review the documents but they had to do it in Macau?

11 A    I don't recall.

12 Q    Let me read something to you, see if it refreshes

13 your recollection.  I'm reading a document entitled "Las Vegas

14 Sands Corp.'s Motion to Compel Return of Stolen Documents

15 Pursuant to Macau Personal Data Protection Act."  Do you

16 remember that brief?

17 A    I do.

18 Q    You signed it?

19 A    I believe so.

20 Q    Yep.  And I'm going to turn to page 6 of 7, the last

21 remark you made to Her Honor.

22 MR. McCREA:  Is that in your witness book; Counsel?

23 MR. PISANELLI:  I don't know the answer to that, but

24 I have copies.

25 THE COURT:  Can you see it on the screen, Mr. Jones?
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1           THE WITNESS:  Yes.

2 MR. BICE:  The answer to Mr. McCrea's question is

3 no, it is not in the book.

4 MR. PISANELLI:  Your Honor, would you like a

5 courtesy copy?   Got it on the screen?

6 THE COURT:  I do.

7 BY MR. PISANELLI:

8 Q    So this proceeding that we were talking about was

9 the position taken by Las Vegas Sands that Steve Jacobs had

10 stolen records.  You remember that?

11 A    Yes.

12 Q    And that he was not entitled to keep them in his

13 possession during the pendency of this case; right?

14 A    Correct.

15 Q    As a matter of fact, it was Las Vegas Sands'

16 position that Mr. Jacobs was not entitled to keep possession

17 of them at all; right?

18 A    Correct.

19 Q    And the position that Las Vegas Sands took, your

20 client, was that Mr. Jacobs was not obligated to return them

21 to Sands China, but he was obligated to return the documents

22 to Las Vegas Sands.  That's the position you took in the

23 papers you've signed; right?

24 A    Yes.

25 Q    And you even said to the Court, contrary to what you
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1 just said a moment ago, that the appropriate manner to address

2 this issue is for Jacobs to return stolen company documents to

3 LVSC, and, if necessary, LVSC will then review the documents

4 in Macau.  That's what you told Her Honor; right?

5 A    That's what I stated in here, yes.

6 Q    Right.  You didn't tell her in that paper as you

7 just did that it was only Sands China lawyers that could

8 review records in Macau; right?

9 A    I did not state that here.

10 Q    You didn't.  And you also didn't state in this

11 document that you and other Las Vegas Sands lawyers had

12 already reviewed Macau documents here in the United States;

13 right?

14 A    I did not.

15 Q    Now let's turn to page 55, going back to the

16 June 9th, 2011, hearing.

17 Prior to this hearing, before we talk about this,

18 Mr. Jones, did you personally inform a lawyer at Campbell &

19 Williams that Las Vegas Sands had possession of Steve Jacobs's

20 emails here in Las Vegas?

21 A    I don't recall.

22 Q    And Mr. Peek states at line 5 -- start at line 6,

23 where the substance of his remark starts, "That same Data

24 Privacy Act, Your Honor, also implicates communications that

25 may be on servers and email communication and hard document --
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1 hard-copy documents in Las Vegas."

2 I will represent to you that Mr. Peek has taken a

3 position in this proceeding that this statement satisfied his

4 disclosure obligations to the Court.  My question to you is do

5 you agree that this statement satisfied your disclosure

6 obligations to the Court concerning the transfer of data from

7 Macau to the United States?

8 MR. McCREA:  Work product, Your Honor.  Objection.

9 THE COURT:  Overruled.

10           THE WITNESS:  I heard Mr. Peek's testimony.  I know

11 that he would never make a misrepresentation to this Court.

12 And so I believe that that was -- satisfied the obligation,

13 yes.

14 BY MR. PISANELLI:

15 Q    Satisfied your obligation?

16 A    Yes.

17 Q    And you held that belief at the time of this

18 hearing?

19 A    I don't recall what I thought at the time of the

20 hearing, Mr. Pisanelli, to be quite frank.

21 Q    Is your statement -- in all fairness, Mr. Jones, is

22 your statement, then, nothing more than your current state of

23 mind in support of Mr. Peek?

24 MR. McCREA:  Objection, Your Honor.  Mental

25 impressions, work product.
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1 THE COURT:  Sustained.

2 BY MR. PISANELLI:

3 Q    Is it your testimony, then, that you don't recall

4 what your state of mind was concerning your obligations of

5 candor and disclosure to the Court at the time that you were

6 listening to Ms. Glaser's remarks?

7 MR. McCREA:  Object.

8 THE COURT:  Sustained.

9 BY MR. PISANELLI:

10 Q    Did you believe at the time that you heard Mr. Peek

11 make the remarks that he did on page 55 that he was referring

12 Her Honor to the existence of the Jacobs emails here in Las

13 Vegas?

14 MR. McCREA:  Same objection.

15 THE COURT:  Sustained.

16 BY MR. PISANELLI:

17 Q    Now, on page 56 Mr. Peek tells Her Honor that your

18 law firm is not going to be able to make the date for the

19 production of documents, which was July 1st.  Do you see that?

20 A    Yes.

21 Q    Now, you had been reviewing the documents, as you

22 told us earlier, as early as May of that same year; right?

23 A    I think you're mixing documents here, Mr. Pisanelli. 

24 We're reviewing a whole lot of documents --

25 Q    Well --

LVSC/SCL0341



70

1 A    -- more than just Mr. Jacobs's emails.

2 Q    Correct.

3 A    I reviewed thousands and thousands and thousands of

4 documents in this case.

5 Q    Did you take any action to inform Her Honor during

6 this portion of the discussion that the review of the emails

7 had already occurred at least in part?

8 A    I did not.

9 Q    Now, Mr. Peek said during this discussion that he

10 would be producing documents not implicated by the Macau Data

11 Privacy Act.  Do you see that?

12 A    Yes.

13 Q    Okay.  If he was making that representation in June,

14 can you explain to this Court why none of the documents that

15 were here in Las Vegas showed up on any of the 16.1

16 disclosures following this representation by Mr. Peek?

17 MR. McCREA:  Objection.  Attorney-client, work

18 product.

19 THE COURT:  Sustained.

20 BY MR. PISANELLI:

21 Q    On page 58 we're back to Ms. Glaser's remarks, where

22 she says to Her Honor that, "All documents from Sands China

23 have to get permission from the Office of Privacy."  Do you

24 see that?

25 A    Yes.
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1 Q    The documents that you had reviewed on Las Vegas

2 Boulevard prior to this hearing had not gone through or been

3 permitted by the Office of Privacy, had they?

4 MR. McCREA:  Objection.  Attorney-client, work

5 product.

6 THE COURT:  Sustained.

7 BY MR. PISANELLI:

8 Q    Did you take any action to determine whether the

9 emails that you were reviewing here in Las Vegas had gone

10 through the Office of Privacy in Macau?

11 MR. McCREA:  Work product.  Objection.

12 THE COURT:  Sustained.

13 BY MR. PISANELLI:

14 Q    Did you do anything to tell Your Honor that there

15 were records here in Las Vegas even raising the issue of

16 whether Ms. Glaser was telling the truth when she was telling

17 Her Honor about this Office of Privacy requirement?

18 A    Other than Mr. Peek's statement, no.

19 Q    The earlier statement on page 55?

20 A    Correct.

21 Q    Okay.  Let's turn to some remarks that were made in

22 July -- on July 19th of 2011.  Here on page 5 -- I'm sorry,

23 page 6, Ms. Glaser tells Her Honor that her client, Sands

24 China is on the cusp of violating the law.  Do you see that?

25 A    Yes.
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1 Q    Again, at the risk of belaboring this point, at the

2 time she made this remark hundred thousand-plus emails were

3 here in Las Vegas already; right?

4 A    I don't know how many emails were here.

5 Q    But you knew the Jacobs were here?

6 A    Yes.

7 Q    And you understood Ms. Glaser's remark about being

8 on the cusp of violating the law to be at best misleading in

9 light of the documents that were here in Las Vegas?

10 MR. McCREA:  Objection.  Mental impression, work

11 product.

12 THE COURT:  Sustained.

13 BY MR. PISANELLI:

14 Q    Well, let's just talk about what you did.  What did

15 you do to inform Her Honor about the existence of those

16 documents here in Las Vegas in light of Ms. Glaser telling Her

17 Honor that they were on the cusp of violating the law?

18 A    I did not inform the Court at that hearing that

19 there were certain documents here in Las Vegas.

20 Q    Now, the same theme continued on onto the next page. 

21 On page 7, line 9, Ms. Glaser says, "We're not allowed to look

22 at documents at a station here."  Earlier she said that you

23 have to go -- the law requires them to go to Macau.  Do you

24 see that?

25 A    Yes.
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1 Q    Now, when you sat here listening to her say that

2 people had to go to Macau to review the documents, you

3 couldn't review them at a station here, you had already done

4 that exact same thing; right?  You did exactly what she was

5 saying could not be done; right?

6 A    Two months prior and before we had learned from OPDP

7 that we should be doing so.

8 MR. McCREA:  Objection, Your Honor.  Attorney-

9 client.

10 THE COURT:  Sustained.

11 BY MR. PISANELLI:

12 Q    What did you do to tell Her Honor -- after you heard

13 Patty Glaser say that documents could not be reviewed at a

14 station here, what did you do to inform Her Honor that

15 documents had already been reviewed at a station here?

16 A    I did nothing.

17 Q    I think Her Honor covered this point, but Ms. Glaser

18 said that you can't go to Macau on line 13.  You see that?

19 A    Yes.

20 Q    Did that catch you by surprise when she said you

21 can't go?

22 A    Again, I think I already clarified this with Her

23 Honor.  The context of this was not that I couldn't go over

24 there and gamble or enjoy myself, it was that I couldn't go

25 over there to review documents as a Las Vegas Sands Corp.

LVSC/SCL0345



74

1 lawyer.

2 Q    Were you concerned that Her Honor and everyone else

3 in this courtroom was under the understanding that the

4 government wanted you out of their country?

5 MR. McCREA:  Objection, Your Honor.  Lack of

6 foundation.

7           THE WITNESS:  No.  And I'm sorry if I --

8 THE COURT:  Overruled.

9           THE WITNESS:  -- that impression.  It certainly

10 wasn't my intent.  I thought quite and clear and after reading

11 the transcript I honestly don't believe that there should have

12 been any confusion.  I apologize to Her Honor of there was the

13 impression that the government of Macau had barred me

14 personally from going over to their country.

15 BY MR. PISANELLI:

16 Q    Okay.  So your only point, then, when you said -- or

17 you allowed -- well, actually, you did participate in it.  You

18 said, "I'm prohibited from going, actually, by the Macau

19 government."  Actually your words; right?

20 A    Yes.  And if you continue reading down, Ms. Glaser

21 talks about the fact that the Macau government said they have

22 to review the documents in Macau.

23 Q    Did she --

24 A    That was the context, Mr. Pisanelli.

25 Q    All right.  Well, let's talk about context.  Right
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1 there on that same statement she started off with, "The only

2 people that can go are people that represent Sands China."  Do

3 you see that?

4 A    Yes.

5 Q    That's exactly opposite of what you said in the

6 brief we just discussed from September; right?

7 A    Mr. Pisanelli, I can't get back to my mental

8 impression in that brief.  The best that I recollect with

9 regards to that line in that brief was that we needed the

10 documents back.  I don't know what the point of Las Vegas

11 Sands doing the review in that brief was.  However, at the

12 time we knew -- we only knew that there were 11 --

13 MR. McCREA:  Objection, Your Honor.  Attorney-

14 client.

15 THE COURT:  Sustained.

16 BY MR. PISANELLI:

17 Q    So what I want to know from you, Mr. Jones, is we

18 have you sitting silent when Ms. Glaser tells Her Honor that

19 only Sands China people can go and review the documents in

20 Macau, and we have you later, a month or later saying that Las

21 Vegas can go to China and review the documents.  As you sit

22 here today, which is your position?

23 MR. McCREA:  Objection.  Mental impression, work

24 product.

25 THE COURT:  Sustained.
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1 BY MR. PISANELLI:

2 Q    Well, we're trying to figure out, Mr. Jones, whether

3 you sat silent as a misrepresentation was made to the Court. 

4 So my question to you is did you make misrepresentation in the

5 written brief we've talked about?

6 A    Perhaps it should have said "Sands China do the

7 review," Mr. Pisanelli.

8 Q    Even then, as you now say that it should have said

9 Sands China, that's all the while with the open concession

10 that you and many other Las Vegas Sands people reviewed the

11 documents here in Las Vegas?

12 MR. McCREA:  Objection, Your Honor. 

13 Mischaracterizes the testimony.

14 THE COURT:  Overruled.

15           THE WITNESS:  I don't believe that there were many. 

16 As we testified, myself and Mr. Peek reviewed some documents,

17 and staff went over and made an index of them.

18 BY MR. PISANELLI:

19 Q    All right.  You're aware that Mr. Rubenstein

20 reviewed those emails here in Las Vegas?

21 A    I don't know.

22 Q    You're aware that Mr. Kostrinsky did?

23 MR. McCREA:  Objection, Your Honor.  Attorney-

24 client.

25 THE COURT:  Overruled.
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1           THE WITNESS:  I understood that Mr. Kostrinsky had

2 reviewed some.  I don't know what he reviewed.

3 BY MR. PISANELLI:

4 Q    You're also aware that O'Melveny & Myers reviewed

5 those documents in the United States?

6 A    I don't know.

7 Q    Okay.  Ms. Glaser made the same remark on page 12,

8 did she not, line 6, where she said, "It is only Sands China

9 lawyers who are being allowed to even start the process of

10 reviewing documents"?  Do you see that?

11 A    I do.

12 Q    That was a patently false remark in light of what

13 occurred Mr. Kostrinsky's office, was it not?

14 A    I wouldn't characterize it that way, no, Mr.

15 Pisanelli.

16 Q    Did you do anything to at least clarify for Your

17 Honor what happened on Las Vegas Boulevard prior to her making

18 this remark?

19 A    I did not inform the Court that we had two months

20 prior performed a limited review prior to -- I will

21 discontinue my answer.

22 THE COURT:  Thank you.

23 BY MR. PISANELLI:

24 Q    Let's take a look at at what happened on what may

25 have been my first appearance in this case on September 16th,
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1 2011.  Do you remember participating in that hearing?

2 A    Not specifically, but --

3 Q    My best recollection was that you and I were

4 standing up at the podium, and Ms. Glaser was on the

5 telephone.  Does that ring a bell to you?

6 A    I see that I'm on here, so I'll take the transcript

7 as it is.

8 Q    On page 3 Ms. Glaser said to Her Honor -- in

9 opposition to my request for additional time to get up to

10 speed she said the following.  "We are very much opposed to

11 continuing the evidentiary hearing."  Do you see that?

12 A    Yes.

13 Q    She was talking about the evidentiary hearing on the

14 issue of jurisdiction over Sands China; right?

15 A    I'll take your representation.

16 Q    You don't remember that?

17 A    I don't.  I haven't been in this case for a year,

18 Mr. Pisanelli.

19 Q    Okay.  Now, on September 16th, 2011, Ms. Glaser said

20 in reference to the hearing, "It's not till November 21st. 

21 I'm not trying to be unprofessional," she said, "because I

22 appreciate that counsel's just coming into this case.  But --

23 and again, at the risk of sounding pedantic, this should not

24 become our problem," she said.  "Sands China if appropriate

25 wants out."
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1 Now, you understood that Ms. Glaser was trying to

2 convince the Court that the evidentiary hearing should go

3 forward without a continuance in November; right?

4 A    Again, I don't really have a recollection of this

5 hearing.  I'm reading this now.  Ms. Glaser said what she

6 said.

7 Q    She goes on to say on page 10, starting at line 20,

8 "Your Honor, disclosure is required today.  Your prior order

9 was that we were to exchange witnesses and documents.  The

10 November 21st evidentiary hearing is two months away.  We

11 urge, please, please, urge the Court not to continue that

12 date."

13 When Ms. Glaser was telling Her Honor, please,

14 please don't continue the date, today's the disclosure date,

15 you knew standing at Her Honor's desk that all of the Jacobs

16 emails sitting on Las Vegas Boulevard had not been produced to

17 the plaintiffs, didn't you?

18 A    Yes.

19 Q    And you didn't say a word to Her Honor in response

20 to Patty Glaser's plea that the evidentiary hearing go forward

21 without the disclosure or even the identification of a hundred

22 thousand-plus emails sitting at Las Vegas Sands here in Las

23 Vegas.  You didn't say a word.

24 A    I didn't, Mr. Pisanelli.  There were also many,

25 many, many other documents that had not yet been produce and a
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1 team of reviewers going over things during the summer.  And,

2 no, not everything had been produced yet, because it was a

3 very lengthy, tedious process of review.

4 Q    Knowing that Ms. Glaser was pleading, please, please

5 let this hearing go forward, and understanding your remark

6 just now about all the work that needed to be done, remember

7 this is the disclosure day when she said it.  Was it in the

8 works to produce those emails to the plaintiffs prior to the

9 start of the evidentiary hearing?

10 MR. McCREA:  Objection, Your Honor.  Attorney-

11 client, work product.

12 THE COURT:  Sustained.

13 BY MR. PISANELLI:

14 Q    Was it the exact opposite --

15 MR. McCREA:  Objection.  Same objection.

16 BY MR. PISANELLI:

17 Q    -- for the defendants -- let me get the question

18 out.  Was it the exact opposite for the defendants to do what

19 they could to move forward with that hearing without ever

20 giving one of those emails or even the idea and the knowledge

21 of the existence of those emails to the plaintiffs?

22 MR. McCREA:  Same objection.

23 THE COURT:  Sustained.

24 MR. PISANELLI:  Thank you, Your Honor.

25 THE COURT:  Would any of the defense team like to
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1 testimony about the removal of documents from a shared drive?

2 A    Yes.

3 Q    Okay.  And you have no other source of information

4 concerning the removal of documents from a shared drive other

5 than that email from Anne Salt; is that right?

6 A    To the best of my recollection, that's right.

7 MR. PISANELLI:  Thank you, Your Honor.

8 THE COURT:  Anything else?

9 Anything else, Mr. Kostrinsky, that you wanted to

10 tell us?

11 THE WITNESS:  No.

12 THE COURT:  Have a very nice day.  Thank you, Mr.

13 Garofalo, for visiting with us.

14 MR. GAROFALO:  Thank you, Your Honor.

15 THE COURT:  All right.  Now, we were going to go to

16 either Mr. Singh or Mr. Justin Jones depending upon court

17 availability.  Since I see Mr. Justin Jones in the courtroom,

18 I'm assuming you want to go to Mr. Justin Jones next.  Just an 

19 assumption on my part.

20           MR. PEEK:  That is correct, Your Honor.  I'd

21 arranged with him.

22 THE COURT:  Okay.

23 JUSTIN JONES, COURT'S WITNESS, SWORN

24           THE CLERK:  Please be seated.  State your name and

25 spell it for the record, please.
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1 THE WITNESS:  Justin Jones, J-O-N-E-S.

2 DIRECT EXAMINATION

3 BY THE COURT:

4 Q    Good morning, Mr. Jones.  How are you today?

5 A    Great.

6 Q    That's delightful to hear.  I only have a few

7 questions to you.  Some of them may elicit an attorney-client

8 objection.  If they do, I'll rule on the objection and then

9 I'll decide whether I'm going to stop asking questions and let

10 Mr. Pisanelli or Mr. Bice start.  On July 19th, 2011, in a

11 court hearing you told me you could not be involved in the

12 review of Jacobs's information and were prohibited from going

13 to Macau.  Do you recall that?

14 A    Yes.

15 Q    Okay.  Why did you tell me that?

16 MR. McCREA:  Objection, Your Honor.  Foundation --

17 THE WITNESS:  I'm happy to answer, but --

18 MR. McCREA:  -- and attorney-client privilege.

19 THE COURT:  Okay.

20 BY THE COURT:

21 Q    Did you review ESI from an image of the hard drive

22 of Mr. Jacobs's computer in the United States?

23 A    I reviewed email correspondence.

24 Q    And was that at Mr. Kostrinsky's computer at the Las

25 Vegas Sands?
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1 A    Yes, that is correct.

2 Q    And when did you do that review?

3 A    Approximately May 19th, 2011.

4 Q    What were you told about the source of that ESI?

5 MR. McCREA:  Objection, Your Honor.  Attorney-client

6 privilege.

7 THE COURT:  Objection's sustained.

8 BY THE COURT:

9 Q    Were any portions of ESI converted to hard copy

10 while you were in Mr. Kostrinsky's office?  In other words,

11 did you print any of them?

12 A    Yes.

13 Q    What did you do with the ones that you printed?

14 A    I placed them on Mr. Kostrinsky's desk with a Post-

15 it note.

16 Q    Okay.  Well, I'm not going to ask what the Post-it

17 note says, because I know what that will elicit.  Can you tell

18 me why you failed to disclose to the court the mirror -- or

19 the information that you were reviewing at Mr. Kostrinsky's

20 office?

21 MR. McCREA:  Objection, Your Honor.  Attorney-client

22 privilege.

23 BY THE COURT:

24 Q    Were you, in fact, precluded from going back to

25 Macau by the authorities?
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1 A    I could have gone there and gambled if I wanted. 

2 But it was my understanding that I could not participate in

3 the review of documents because I was not counsel for Sands

4 China or VML.

5 Q    So it wasn't that you couldn't go to Macau?

6 A    Correct.  And if -- I apologize to the court if that

7 was --

8 Q    I thought you'd done something and they wouldn't let

9 you back in the country.

10 A    I'm not aware that I did anything that would prevent

11 me from going back there.  It was in the context of Ms.

12 Glaser's comments with regards to communications from OPDP

13 with regards to review of documents by anyone other than Sands

14 China counsel.

15 MR. McCREA:  Your Honor, objection.  I don't want

16 him to get into any communications he had with any attorneys

17 for Las Vegas Sands or Sands China.

18 THE COURT:  Okay.  I'm not going to ask any more

19 questions of Mr. Jones, because everything else I want to know

20 from Mr. Jones would probably elicit an attorney-client

21 objection and is probably cleaner if one of the attorneys for

22 Mr. Jacobs now asks the question so I can just rule on

23 objections.

24 Thank you, Mr. Jones.

25 THE WITNESS:  May I ask a question?
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1 THE COURT:  Sure.

2 THE WITNESS:  Since I haven't been involved in this

3 case for a year now and am only -- have only limited knowledge

4 as to what the purpose of this proceeding is, I've heard Your

5 Honor make some comments with regards to adverse inferences of

6 the invocation of the privilege.  Since I am an attorney

7 sitting here that you're questioning, is that adverse

8 inference going to be directed at me since you have questions

9 about me, because I --

10 THE COURT:  That is probably unlikely given the

11 limited --

12 THE WITNESS:  Okay.  Because --

13 THE COURT:  -- involvement that you had.

14 THE WITNESS:  -- that's of concern to me.

15 THE COURT:  So let me -- let me tell you, it's

16 probably unlikely given the limited involvement that you had

17 in the proceedings.  However, I anticipate there will some day

18 be another Rule 37 motion that is filed by the plaintiffs and

19 that they're going to ask for a hearing.  And I can't tell you

20 what will happen at that hearing.

21 THE WITNESS:  Understood.

22 THE COURT:  There is primarily issues related to

23 sanctioning every party that is involved in my proceeding as

24 opposed --

25 THE WITNESS:  Okay.

LVSC/SCL0284



13

1 THE COURT:  -- sanctioning of an attorney.

2 THE WITNESS:  Thank you for the clarification.

3 THE COURT:  But I do not, you know, we'll see what

4 happens if something else happens in the future.

5 THE WITNESS:  All right.

6 THE COURT:  I'm ready.

7 MR. PISANELLI:  Thank you, Your Honor.

8 THE COURT:  I'm ruling on objections.  Now I'm

9 taking notes.

10 MR. PISANELLI:  Thank you, Your Honor.

11 CROSS-EXAMINATION

12 BY MR. PISANELLI:

13 Q    Mr. Jones, there was a time during dependency of

14 this litigation that you were involved in the representation

15 of one or more of the defendants; is that right?

16 A    One of the defendants.

17 Q    Which defense?

18 A    Las Vegas Sands.

19 Q    And when did your involvement in this litigation

20 begin?

21 A    Either the very end of October or beginning of

22 November, 2010.

23 Q    Now, did there come a time when you ever were

24 involved in joint representation of both defendants?

25 A    No.
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1 Q    Okay.  When did you stop working on this case?

2 A    End of September, 2011.

3 Q    Why did you stop working on it?

4 MR. McCREA:  Objection, Your Honor.  Attorney-client

5 privilege.

6 THE COURT:  Sustained.

7 BY MR. PISANELLI:

8 Q    Did you ask or demand to be removed from this case?

9 A    No.

10 Q    Was your removal from this case based upon any of

11 your concerns of ethical violations that were occurring?

12 MR. McCREA:  Objection, Your Honor.  Attorney-client

13 privilege, work product.

14 THE COURT:  Sustained.

15 BY MR. PISANELLI:

16 Q    When did you first learn that the Macau Data Privacy

17 Act was going to be used as a -- I'm going to use the word

18 reason, as neutral a word as I can find, for one or both of

19 the defendants to not produce documents that originated out of

20 Macau?

21 MR. McCREA:  Objection, Your Honor.  Attorney-client

22 privilege.

23 MR. PISANELLI:  The date, Your Honor.

24 THE COURT:  The date only.

25 THE WITNESS:  To the best of my recollection, that
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1 would have been in connection with my trip to Macau the fourth

2 week in May 2011.

3 BY MR. PISANELLI:

4 Q    And how did you learn that that law of Macau would

5 be used as a reason for not producing documents in this case?

6 MR. McCREA:  Objection.  Attorney-client privilege.

7 MR. PISANELLI:  Didn't ask what the communication

8 was, Your Honor, just the nature of the communication.

9 THE COURT:  How he learned, whether it was a

10 communication in writing of an in-person conversation,

11 something like that.  To the extent it was only a how the

12 communication was given to you.

13 THE WITNESS:  There were verbal communications with

14 other attorneys for Sands China.

15 BY MR. PISANELLI:

16 Q    Were these in-house attorneys or outside counsel?

17 A    Both.

18 Q    Was Anne Salt the in-house attorney?

19 A    She was an attorney.

20 Q    Was Mr. Melo one of the attorneys?

21 A    No.

22 Q    I'm sorry, not Mr. Melo.  Who was the in-house

23 attorney?

24 A    David Fleming.

25 Q    Who were the outside counsel?
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1 A    I don't recall.  We met with two law firms when we

2 were in Macau.  I heard reference to one of the firm names

3 yesterday -- or for Ms. Glaser the other day, but I don't

4 recall.

5 Q    Do you recall either of the counsel, the law firms? 

6 Do you remember any of their individual names?

7 A    I don't.

8 Q    Other than those conversations that occurred while

9 you were in Macau, did you ever independently analyze the

10 Macau Data Privacy Act?

11 A    No.

12 Q    Did anyone at Holland & Hart?

13 MR. McCREA:  Objection, Your Honor.  Work product,

14 attorney-client privilege.

15 THE COURT:  Sustained.

16 BY MR. PISANELLI:

17 Q    Let's talk about the transfers of the data from

18 Macau to Las Vegas.  I'd like to get a feel for the depth of

19 your understanding of what occurred.  You understand that the

20 first delivery of data from Macau to the United States

21 occurred on or around August of 2010?

22 A    I have heard that.

23 Q    Where have you heard it?

24 A    In connection with these proceedings.

25 Q    Okay.  When did you first learn that data had been
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1 transferred from Macau to the United States?

2 A    Early part of 2011.

3 Q    And did you understand that that data that was sent

4 here was Mr. Jacobs's email?

5 MR. McCREA:  Objection, Your Honor.  Attorney-client

6 privilege, work product.

7 BY MR. PISANELLI:

8 Q    I'll ask it broadly.  What do you understand the

9 transfer of data to be -- what data was transferred --

10 MR. McCREA:  Same objection.

11  THE COURT:  Overruled.

12 THE WITNESS:  I had an understanding that there were

13 email files of Mr. Jacobs that had been transferred.

14 BY MR. PISANELLI:

15 Q    Did you also understand that a hard drive had been

16 transferred to the United States?

17 A    I have a recollection to that extent.  I don't know

18 that I ever was aware of any other documents that were

19 contained on the hard drive.

20 Q    Okay.  Did you understand the body of emails to be

21 separate and apart from the hard drive?

22 MR. McCREA:  Objection.  Attorney-client work

23 product.

24 THE COURT:  Sustained.

25 //
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1 BY MR. PISANELLI:

2 Q    You said that you first learned about this transfer

3 of data in September of 2011; is that right?

4 A    No.

5 THE COURT:  He said, early 2011.

6 BY MR. PISANELLI:

7 Q    I'm sorry, the spring.  Can't even read my own

8 writing.  Spring?

9 A    I believe what I said, Mr. Pisanelli, was the early

10 part of 2011.

11 Q    Can you be a little more clear on that point.

12 A    I know that it was prior to April.  I can't pinpoint

13 it any further than that.

14 Q    Why do you know it was prior to April?

15 MR. McCREA:  Objection.  Attorney-client, work

16 product.

17 THE COURT:  Sustained.

18 BY MR. PISANELLI:

19 Q    All right.  So from your answers to Your Honor we

20 are to understand that you did have an opportunity to review

21 those emails?

22 A    Yes.

23 Q    And at the time that you did, you were acting as

24 counsel for Las Vegas Sands Corp; is that right?

25 A    Yes.
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1 Q    What was the purpose of your review?

2 MR. McCREA:  Objection, Your Honor.  Work product.

3 MR. PISANELLI:  We've already heard Mr. Peek give a

4 long explanation of what his purpose was.

5 THE COURT:  I understand.  The objection's

6 overruled.

7 THE WITNESS:  To understand the allegations in Mr.

8 Jacobs's complaint.

9 BY MR. PISANELLI:

10 Q    Did you hear Mr. Peek's testimony about why he was

11 reviewing them?

12 A    I did.

13 Q    Do you share that explanation as to why you were

14 reviewing them?

15 A    Yes.

16 Q    Okay.  Did you review all of them?

17 A    No.

18 Q    How did you determine which to review and which not

19 to review?

20 MR. McCREA:  Objection.  Attorney-client, work

21 product.

22 THE COURT:  Sustained.

23 BY MR. PISANELLI:

24 Q    As between the work that you did and that Mr. Peek

25 did, do you have a belief that both of you had completed a
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1 review of all of the email that had been transferred

2 concerning Mr. Jacobs from Macau?

3 A    No.

4 Q    Okay.  Without telling me the thought process, was

5 there some type of measure you were using as to which email to

6 review and which not to review?

7 MR. McCREA:  Objection, work product.

8 THE COURT:  It's only a yes or no, was there a

9 thought process?

10 THE WITNESS:  Yes, there was a thought process.

11 BY MR. PISANELLI:

12 Q    In other words, it wasn't just simply a random

13 review, there were certain things that you had an objective of

14 reviewing and certain things you just let go.  Something to

15 that effect?

16 A    Yes.

17 Q    Okay.  Fair enough.  Did you review emails between

18 Mr. Jacobs and his wife?

19 MR. McCREA:  Objection.  Work product, attorney-

20 client.

21 THE COURT:  Sustained.

22 BY MR. PISANELLI:

23 Q    Did you review emails between Mr. Jacobs and his

24 personal counsel?

25 MR. McCREA:  Same objection.
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1 THE COURT:  Sustained.

2 BY MR. PISANELLI:

3 Q    Where were you when you made this review?

4 A    Mr. Kostrinsky's office.

5 Q    You were actually sitting at his desk?

6 A    I was.

7 Q    All right.  And you were using the same computer

8 that Mr. Kostrinsky had testified to that contained these

9 emails?

10 A    I didn't listen to Mr. Kostrinsky's testimony.  It

11 was my understanding that it was his laptop.

12 Q    Okay.  That's -- the laptop that he just used on a

13 day-to-day basis in other words?

14 A    Yes.

15 Q    All right.  How many of the emails did you print?

16 A    I don't recall.

17 Q    Can you give us your best estimate.

18 A    Twenty-five to 30.

19 Q    What was the purpose of printing those emails?

20 MR. McCREA:  Objection.  Work product.

21 THE COURT:  Sustained.

22 BY MR. PISANELLI:

23 Q    Did you print them for the purpose of circulating

24 them?

25 MR. McCREA:  Same objection.
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1 THE COURT:  Sustained.

2 BY MR. PISANELLI:

3 Q    Did you circulate them?

4 A    No.

5 MR. McCREA:  Objection.

6 THE COURT:  You've got to be faster, Mr. McCrea.

7 MR. McCREA:  Doing my best.

8 BY MR. PISANELLI:

9 Q    You left them on Mr. Kostrinsky's desk with a

10 Post-it note?

11 A    Yes.

12 Q    Post-it note directed to Mr. Kostrinsky?

13 MR. McCREA:  Objection, Your Honor.  Work product.

14 THE COURT:  Overruled.

15 THE WITNESS:  The Post-it note was directed to

16 someone?

17 A    Yes.

18 Q    Who was it directed to?

19 A    My staff.

20 Q    How did you expect your staff to read that Post-it

21 note if it was left on Mr. Kostrinsky's desk?

22 A    The staff was going to go over and index the

23 documents.

24 Q    Okay.  So without telling me what was on there, you

25 were leaving some type of instruction for your staff of what
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1 to do with those documents?

2 A    No.

3 Q    What was the purpose of the Post-it note?

4 MR. McCREA:  Objection.  Work product.

5 THE COURT:  Sustained.

6 BY MR. PISANELLI:

7 Q    I think you already answered this, Mr. Jones, and if

8 you did I apologize, but did you review the emails that Mr.

9 Peek printed?

10 A    Not to my recollection.

11 Q    Were you aware that he had printed out email?

12 A    Yes.

13 Q    All right.  Did you have any idea one way or another

14 whether you were printing out duplicates of what he had

15 already printed out?

16 MR. McCREA:  Objection.  Work product.

17 THE COURT:  Sustained.

18 BY MR. PISANELLI:

19 Q    I got the impression from Mr. Peek's testimony that

20 you were both combining your efforts to complete a particular

21 task.  I think the words that he used is that he didn't

22 complete the review or the assignment and that you came in

23 after him to review it.  Did you view your work in that same

24 manner?

25 A    He performed some searches, I performed some
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1 searches.  I was only in Mr. Kostrinsky's office because of

2 the circumstances of the timing for approximately two hours. 

3 I did not feel that I completed any task.

4 Q    Did you have an intention of going back to review

5 those records?

6 A    I don't recall --

7 MR. McCREA:  Objection.  Work product.

8 THE COURT:  Sustained.

9 BY MR. PISANELLI:

10 Q    Well, when you left, did you just say a moment ago

11 that you only reviewed emails for a couple of hours?

12 A    Correct.

13 Q    At the completion of those couple of hours, did you

14 believe that your review was complete?

15 MR. McCREA:  Objection.  Work product.

16 MR. PISANELLI:  I think he just said this a second

17 ago, Your Honor.

18 THE COURT:  I think he did, too.  The objection's

19 overruled.

20 THE WITNESS:  I don't believe so.

21 BY MR. PISANELLI:

22 Q    Okay.  And when you went to go perform these

23 searches that you just described, were there any restrictions

24 imposed upon you about which emails you could review and which

25 you could not?
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1 MR. McCREA:  Objection.  Attorney-client, work

2 product.

3 THE COURT:  Sustained.

4 BY MR. PISANELLI:

5 Q    Was there any restrictions imposed upon you at some

6 later date that prohibited you from going back and completing

7 the project you were working on?

8 MR. McCREA:  Same objection.

9 THE COURT:  Sustained.

10 BY MR. PISANELLI:

11 Q    After leaving those email -- printed emails in Mr.

12 Kostrinsky's office did you ever see them again?

13 A    No.

14 Q    Did your staff go in and complete the assignment you

15 had given them?

16 A    The staff had gone back to index documents, yes.  I

17 don't recall whether it was I or Mr. Peek that gave specific 

18 direction.

19 Q    It was staff and not lawyers that went back?

20 A    Correct.

21 Q    All right.  Did any lawyers from Holland & Hart go

22 in to review the emails?

23 A    Other than myself and Mr. Peek?

24 Q    Yes, sir.

25 A    No.
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1 Q    Okay.  Mr. Anderson go for any reason?

2 A    No.

3 Q    And it's your understanding that Bob Cassity didn't

4 review any of these email either?

5 A    Not to my knowledge.

6 Q    Okay.  Without telling me what was on the documents,

7 did you or your staff create any summaries about the emails

8 you had reviewed?

9 MR. McCREA:  Objection.  Work product.

10 THE COURT:  Sustained.

11 MR. PISANELLI:  Your Honor, as you notice from the

12 question, all I'm asking is the existence --

13 THE COURT:  I understand, Mr. Pisanelli.

14 MR. PISANELLI:  -- of a document that would be

15 something that would be on the privilege log.

16 THE COURT:  A summary may not be in a privilege log.

17 MR. PISANELLI:  Well, depending upon who it was

18 circulated to it would.

19 THE COURT:  A summary that was created by counsel is

20 unlikely to appear on a privilege log.

21 MR. PISANELLI:  Depending if it was circulated to

22 someone other than their law firm then -- that's my point is

23 only to know if certain documents exist.

24 THE COURT:  The objection is sustained.

25 MR. PISANELLI:  Okay.
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1 THE COURT:  Thank you.

2 BY MR. PISANELLI:

3 Q    Did you have any -- well, strike that.  The visit

4 that you took to Mr. Kostrinsky's office, that was the only

5 time you went there to review those emails; is that right?

6 A    Correct.

7 Q    Did you have the opportunity to review the emails in

8 some other form?

9 A    No.

10 Q    Do you have any knowledge as to whether Holland &

11 Hart was provided electronic access to those email?

12 MR. McCREA:  Objection.  Work product, attorney-

13 client.

14 THE COURT:  Overruled.

15 THE WITNESS:  Not to my knowledge.

16 BY MR. PISANELLI:

17 Q    Did you receive any hard-copy emails from Mr.

18 Kostrinsky?

19 A    I received many emails from Mr. Kostrinsky.  Are you

20 referring specifically to emails printed out from Mr. Jacobs's

21 computer?

22 Q    Yes, sir.  Right.

23 A    I heard Mr. Peek reference that there may have been. 

24 I don't specifically have a recollection, there may have been.

25 Q    Okay.  You recall -- actually you may not recall, I
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1 haven't turned around much during these proceedings, but were

2 you here for Mr. Ma's testimony?

3 A    I believe I was here for all of Mr. Ma's testimony.

4 Q    Were you here for his followup testimony when he

5 came back to correct some earlier answers?

6 A    Yesterday?

7 Q    Yes.

8 A    I think I was.

9 Q    Okay.  Were you -- happened to be paying attention

10 when he talked about these notebooks that he had received from

11 a client that contains some emails and other documents?

12 A    I did hear that.

13 Q    All right.  Did you -- strike that.  Did Holland &

14 Hart receive similar notebooks of documents and emails from

15 your client?

16 MR. McCREA:  Objection.  Work product.

17 THE COURT:  Overruled.

18 THE WITNESS:  I don't have a recollection of that. 

19 I don't recall what time frame Mr. Ma was referencing.  I was

20 out of the case by September.  So if he was referencing

21 something that postdated my involvement I don't know, but not

22 to my recollection.

23 Q    Okay.  All right.  I know you said that Mr.

24 Kostrinsky would send emails to you about the case all the

25 time.  I don't want to know about those specifically unless
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1 they contained attachments of the Jacobs's emails.  And again,

2 I think you just answered this, but were there any such

3 emails?

4 A    Like I said, I heard Mr. Peek reference that there

5 may have been.  I don't have a specific recollection, but I

6 don't want to say no.

7 Q    Do you have a belief, one way or another, of whether

8 Glaser Weil was aware of the existence of the emails at or

9 around the same time you were aware of them?

10 MR. McCREA:  Objection.  Work product, attorney-

11 client.

12 THE COURT:  Sustained.

13 BY MR. PISANELLI:

14 Q    Did you provide any of the emails to Glaser weil?

15 MR. McCREA:  Objection.  Attorney-client, work

16 product.

17 THE COURT:  Sustained.

18 BY MR. PISANELLI:

19 Q    Did you discuss the existence of the emails with

20 Glaser Weil?

21 MR. McCREA:  Same objection.

22 THE COURT:  Sustained.

23 BY MR. PISANELLI:

24 Q    Now, following -- you were pretty precise on the

25 date that you reviewed those emails, were you not?
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1 A    Yes.

2 Q    May 19th, was that right?

3 A    That's my recollection.

4 Q    Did you review your billing records prior to coming

5 to court?

6 A    I reviewed a few billing records.

7 Q    For what purpose?

8 MR. McCREA:  Objection.  Work product.

9 THE COURT:  Overruled.

10 THE WITNESS:  To refresh my recollection as to

11 certain dates.

12 BY MR. PISANELLI:

13 Q    Okay.  And did the billing records actually refresh

14 your recollection?

15 A    Yes, they did.

16 Q    Do you know which billing records you actually

17 reviewed that did in fact refresh your recollection about

18 events in this case?

19 A    I reviewed my billing records for the third week in

20 May to determine what day it was.

21 Q    Those the only ones you reviewed?

22 A    No.

23 Q    What else did you review?

24 A    What other billing records did I review?

25 Q    Yes.
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1 A    I reviewed some billing records from I know the end

2 of August or early part of September.

3 Q    Of what year?

4 A    2011.

5 Q    For the purpose of refreshing your recollection

6 again?

7 A    Yes.

8 Q    Did they in fact refresh your recollection about the

9 timing of events in this case?

10 A    Yes.

11 Q    Okay.  Did you review anything else?

12 A    Did I review any other documents in preparation for

13 appearing here today?

14 Q    That's a better way to put the question, yes.

15 A    Yes.

16 MR. McCREA:  Objection, Your Honor.  Work product.

17 THE COURT:  Overruled.

18 BY MR. PISANELLI:

19 Q    What else did you review?

20 A    I reviewed some emails.

21 Q    Which ones?

22 MR. McCREA:  Your Honor, same objection.

23 THE COURT:  Overruled.

24 THE WITNESS:  I reviewed emails that refreshed my

25 recollection as to the timing of events in this case.  I also
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1 reviewed the transcript from the July -- the transcript that

2 Her Honor referenced.

3 THE COURT:  July 19th, 2011.

4 THE WITNESS:  July 19th.

5 BY MR. PISANELLI:

6 Q    Okay.  And did all of those documents refresh your

7 recollection about the events in this case?

8 A    Yes.

9 Q    Let's start with the emails.  Who were the parties

10 to the emails?

11 A    There were several parties.

12 Q    Okay.  First of all, how many emails were there?

13 A    How many emails did I review in preparation for

14 appearing today?

15 A    Yes, sir.

16 A    I don't recall.

17 Q    Approximately?

18 A    Ten to 15.

19 THE COURT:  Let me recharacterize that question. 

20 How many emails did you review to refresh your memory in

21 preparation for appearing today?

22 THE WITNESS:  Ten to 15.

23           THE COURT:  Okay.

24 MR. PISANELLI:  Thank you, Your Honor.

25 //
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1 BY MR. PISANELLI:

2 Q    What did you do with those 10 to 15 emails --

3 MR. BRIAN:  Your Honor, may we be heard briefly on

4 this?

5 THE COURT:  Absolutely, you can be heard.  I think I

6 dealt with this issue yesterday, Mr. Brian.

7 MR. BRIAN:  No.  I think it's a little different --

8 I think it's different, Your Honor.  And I think this is an

9 example of one of the problems I think of when we have a

10 situation of a proceeding where counsel is now examining a

11 lawyer at the firm currently representing the client.  Because

12 it's not the same, I would argue to Your Honor, about a lawyer

13 who refreshes -- a witness who normally would refresh

14 recollection, I understand the rules on that.

15 Here you have a situation where quite -- in a quite

16 extraordinary proceeding, Your Honor, it's permitting counsel

17 to do an extensive examination of lawyers at firms that are

18 currently representing.  Those documents would otherwise be

19 privileged.  And I think in that circumstance, given the

20 nature of this proceeding that the -- whether you call it the

21 witness advocate rule or whether you call it the legal system

22 we now have, I think it puts the parties and counsel in a very

23 difficult situation.  And I don't think it's appropriate to

24 then cause privileged documents to be produced when a witness

25 used them to try to figure out dates and the like.  I think
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1 it's not the normal situation, Your Honor.

2 THE COURT:  I understand what you're saying, Mr.

3 Brian.  Right now the question is who were the recipients on

4 the emails and who were the addressees.  That's not the same

5 issue that you're addressing.

6 MR. BRIAN:  That's fine, Your Honor.

7 THE COURT:  I'm not there yet.

8 MR. BRIAN:  Okay.  That I appreciate, Your Honor.

9 THE COURT:  Mr. Pisanelli, you may continue.

10 MR. PISANELLI:  Thank you.

11 BY MR. PISANELLI:

12 Q    Before we got to the identities, I just want to

13 know, what did you do with those 10 to 15 emails that you used

14 to refresh your recollection about testimony today?

15 A    I looked at them.  I provided copies of some of them

16 to counsel.

17 Q    To whom?

18 A    John Owens.

19 Q    You didn't provide all of them to Mr. Owens?

20 A    No.

21 Q    If called upon, Mr. Jones, to reassemble those 10 to

22 15 emails, do you believe you'd have the ability to do that?

23 A    Yes.

24 Q    Did you maintain hard copies of them somewhere in

25 your office or wherever?
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1 A    Some of them.

2 Q    Okay.  Would you have to go off of memory to

3 assemble the 10 or 15?  In other words, that's what I'm

4 getting at, do you have them already segregated, or would you

5 have to go back and recollect them?

6 A    I could assemble the ones I sent to Mr. Owens.

7 Q    Okay.  What about the --

8 A    I don't recall about the other ones.

9 Q    I'm sorry?

10 A    I couldn't tell you about the other ones.

11 Q    You would have to just go off your best

12 recollection?

13 A    Yes.

14 Q    All right.  How many did you send to Mr. Owens?

15 A    I don't remember, six or seven.

16 Q    So let's start with the others.  We'll call it five

17 to 10.  Actually, strike that.  Let's just test your memory

18 the best we can and go through and identify for me each of the

19 emails as best you can whether it be by author, recipient,

20 date, subject matter, whatever it is.  Do what you can to

21 identify them for us.

22 THE COURT:  Mr. Pisanelli, we've got to be very

23 careful about subject matter.  I don't have a problem with the

24 identification by date and recipient, because that information

25 is something that should be on the privilege log, or at least
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1 arguably should be on the privilege log.  If it is subject

2 matter, I get into issues of concern.

3 MR. PISANELLI:  Understood, Your Honor.  The only

4 point I would make, and not to debate you, is this isn't as

5 Mr. Brian characterized, a general litigation issue, this is a

6 specific Nevada statute as Your Honor knows.  And there is no

7 exception for the circumstances of this proceeding.  There's

8 no exception at all, it is a mandatory disclosure in Nevada

9 when a party does what Mr. Jones did.  And so I think that

10 they are openly discoverable at this point.

11 THE COURT:  Not a party, a witness.

12 MR. PISANELLI:  I'm sorry.  A witness.  And so they

13 are openly discoverable in non-privileged records as we stand.

14 THE COURT:  I understand what we're going to do. 

15 You're going to identify them for me and then we're going to

16 have a motion --

17 MR. PISANELLI:  Okay.

18 THE COURT:  -- and you're going to ask for them to

19 be produced.  And Mr. Brian's going to file a brief and he and

20 Mr. Peek are going to -- and Mr. Lionel and Mr. McCrea are

21 going to say why they shouldn't be produced.

22 MR. PISANELLI:  Okay.

23 THE COURT:  And then I'm going to have an argument

24 and then I'm going to rule.

25 MR. PISANELLI:  I hear you loud and clear.
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1 THE COURT:  Okay.

2 MR. PISANELLI:  All right.

3 THE COURT:  So if you want to identify them so it

4 makes our life easier to be able to identify the particular

5 items that are going to be in dispute as part of the refreshed

6 recollection issue, then we can do it.

7 MR. BRIAN:  I would just say, just to preview the

8 argument, Your Honor, I think this is the --

9 THE COURT:  I don't need you to preview the

10 argument.  I know what you're going to say.

11 MR. BRIAN:  I'm just going to say two words, Club

12 Vista.

13 THE COURT:  This isn't Club Vista.

14 MR. BRIAN:  I think it's a --

15 THE COURT:  This is a very serious violation of

16 duties of candor to the court by counsel who are representing

17 a party.

18 MR. BRIAN:  I understand.

19 THE COURT:  That's why I'm here, Mr. Brian.

20 MR. BRIAN:  I know that.  I understand --

21 THE COURT:  All right.  This isn't Club Vista.

22 MR. BRIAN:  I understand your concern, Your Honor. 

23 But I'm just saying the policy --

24 THE COURT:  Mr. Brian, you don't understand my

25 concern.  You've not understood my concern since the issue
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1 arose in May.

2 MR. BRIAN:  I have, Your Honor.  Trust me, I have.

3 THE COURT:  So -- Mr. Pisanelli, if you would like

4 to identify the documents, I would appreciate it.

5 MR. PISANELLI:  Thank you, Your Honor.

6 BY MR. PISANELLI:

7 Q    Mr. Jones, I want to do this the best way for you. 

8 So if it's easiest to say let me start with the John Owens or

9 let me start with the non John Owens or start chronologically,

10 whatever it is easiest for you to recall the 10 to 15, feel

11 free to do so.  Let's start, if it makes sense, with the dates

12 of the emails.  Do you recall the dates of the emails that you

13 used to refresh your recollection?

14 A    Somewhere in May of 2011.  Others were in August,

15 September of 2011.

16 Q    I take it you don't remember the specific dates of

17 any of them?

18 A    I do not.

19 Q    All right.  So let's take a different approach. 

20 Let's talk about the authors or recipients, would that be an

21 easier way for you to identify for the court the emails that

22 you used to refresh your recollection?

23 A    Sure.

24 Q    Okay.  Who were the authors of the emails that you

25 reviewed to refresh your recollection?
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1 A    In May the author was Steve Peek.  I don't recall on

2 other emails from May.  The authors and recipients of the

3 emails in August and September of 2011 were myself and in-

4 house and outside counsel.

5 Q    Were you in -- focusing on the May emails, were you

6 the recipient of the emails from Mr. Peek?

7 A    Yes.

8 Q    Okay.  Anyone else copied on those emails?

9 A    Not to my recollection.

10 Q    So the body of email that you used to refresh your

11 recollection about your testimony today from May were email

12 communications solely between you and Mr. Peek.  Do I have

13 that right?

14 A    That's my recollection.

15 Q    How many in May?

16 A    One.

17 Q    Now, let's move over to August.  This was -- I'm

18 sorry, between you and outside counsel?

19 A    Both in-house counsel and outside counsel.

20 Q    All right.  Who -- were you the author?

21 A    Some of them I was the author, some of them I was

22 the recipient.

23 Q    All right.  On the ones where you were the author,

24 who were you writing to?

25 A    Varied by email, but generally Mr. Peek, counsel
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1 from Glaser Weil, and in-house counsel.

2 Q    Who at Glaser weil?

3 A    Mr. Ma and perhaps Ms. Glaser on one or two of them.

4 Q    And on the emails where you were the recipient, who

5 was or who were the authors?

6 A    Mr. Ma, Mr. Rubenstein.

7 Q    Were there any other recipients besides yourself?

8 A    Were there recipients?  Yes.  A Ms. Salt was an

9 author of an email that I recall.

10 Q    And who else were the recipients of those?  Let's

11 start with the emails from Mr. Ma, who was he writing to?

12 A    I don't recall specifically.  To the best of my

13 recollection, there would have been at least one of the in-

14 house counsel.

15 Q    And Mr. Rubenstein, who was he writing to?

16 A    I don't recall if -- who the other recipients were. 

17 There may have been other recipients.  There probably were

18 other recipients.

19 Q    And Ms. Salt, who was she writing to?

20 A    The best of my recollection, that was directed back

21 to the legal team that included in-house and outside counsel.

22 Q    And who were those individuals?

23 A    Myself, Mr. Peek, Ms. Glaser, Mr. Ma, Mr. Sedlock,

24 Mr. Fleming, Mr. Rubenstein, Mr. Kostrinsky, Ms. Hyman.

25 Q    Anyone else?
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1 A    Not that I can recall.

2 Q    Now, we've been going through the body of emails I

3 think that you labeled as the August email.  But earlier you

4 said there was a body from May and a body from August,

5 September.  Just so we're clear, everything we just went

6 through under the August label, that includes what you had

7 earlier described as August/September, fair enough?

8 A    Correct.

9 Q    All right.  Good.  Were there any other emails that

10 you reviewed to refresh your recollection other than those

11 that you've just described?

12 A    Not that I recall.

13 MR. PISANELLI:  Your Honor, did I understand you

14 correctly that you did not want the witness to disclose if

15 there were re lines or subject lines in these emails?

16 THE COURT:  I'd rather not go through that --

17 MR. PISANELLI:  Okay.

18 THE COURT:  -- process, because I think it's too

19 likely to have an inadvertent waiver of reform.  Mr. McCrea

20 can get up and object.

21 MR. PISANELLI:  Fair enough.

22 BY MR. PISANELLI:

23 Q    Are there any other identifiers in these emails that

24 you can disclose to Her honor that would not disclose what

25 otherwise may be an attorney-client privileged communication
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1 or work product information?

2 MR. McCREA:  Objection, Your Honor.  Attorney-client

3 privilege.

4 THE COURT:  That's a yes or a no, Mr. Jones.

5 THE WITNESS:  I'm sorry.  I don't know what other

6 identifiers you would be referring to.

7 BY MR. PISANELLI:

8 Q    Well, I doubt that it happened --

9 A    Sorry.

10 Q    -- but for instance, a Bates number could have been

11 put on these things?

12 A    On the emails themselves?

13 Q    Yes.

14 A    No.

15 Q    Okay.  You're a litigator; right?

16 A    Yes.

17 Q    And so you can brainstorm this issue as much as I

18 can.  I'm just trying to --

19 A    I can't think of anything Mr. Pisanelli.

20 Q    That's all I'm asking.  Okay.  Good.  Thank you.

21 MR. PISANELLI:  Now, Your Honor, it is not for me to

22 direct Mr. Jones to assemble these records, but I would ask

23 Your Honor to direct him to do so only so we won't have to

24 challenge or test or rely upon Mr. Jones's memory as the

25 briefing goes on.  In all likelihood, this may last more than
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1 a month or so, and it certainly is in everyone's best interest

2 if they are assembled and preserved waiting for Your Honor's

3 resolution on what to do about them.

4 THE COURT:  I understand what you're saying, Mr.

5 Pisanelli.  Thank you.

6 MR. PISANELLI:  I will take your silence as a

7 rejection of my request and I will move on.

8 THE COURT:  Very perceptive.

9 MR. PISANELLI:  Yes.

10 BY MR. PISANELLI:

11 Q    To the yes or no questions, Mr. Jones, do these

12 emails reflect in any manner a reason why you no longer

13 participated in the defense of this case?

14 MR. McCREA:  Objection.  Attorney-client, work

15 product.

16 THE COURT:  Sustained.

17 BY MR. PISANELLI:

18 Q    Let's talk about the billing records.  Have you

19 segregated those billing records that you used to refresh your

20 recollection?

21 A    To be clear, I didn't look at a physical billing

22 record.  We have a system called DTE Axiom at my office.  I

23 clicked back through to the months that I wanted to look at,

24 pulled open the entry for Las Vegas Sands and reviewed the

25 date for that particular entry.

LVSC/SCL0315



IN THE SUPREME COURT OF THE STATE OF NEVADA

Case Number:

District Court Case
A627691 -B

Number

APPENDIX TO
EMERGENCY

PETITION FOR WRIT OF
PROHIBITION OR
MANDAMUS TO

PROTECT PRIVILEGED
DOCUMENTS

Volume2of3

MORRIS LAW GROUP
Steve Morris, Bar No. 1543
Rosa Solis-Rainey, Bar No, 7921
900 Bank of America Plaza
300 South Fourth Street
Las Vegas, Nevada 89101

KEMP, JONES & COULTHARD, LLP
J. Randall Jones, Bar No. 1927
Mark M. Jones, Esq., Bar No. 000267
3800 Howard Hughes Pkwy, 17th1 Flr.
Las Vegas, Nevada 89169

HOLLAND & HART LLP
J. Stephen Peek, Esq., Bar No. 1759
Robert J. Cassity, Esq., Bar No. 9779
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

LAS VEGAS SANDS CORP., a Nevada
corporation, and SANDS CHINA LTD., a
Cayman Islands corporation

Petitioners,

vs.

CLARK COUNTY DISTRICT COURT, THE
HONORABLE ELIZABETH GONZALEZ,
DISTRICT JUDGE, DEPT. 11,

Respondents,

and

STEVEN C. JACOBS,

Real Party in Interest.

Attorneys for Petitioners

Electronically Filed
Jan 24 2013 08:55 a.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 62489   Document 2013-02471



APPENDIX TO EMERGENCY PETITION FOR WRIT OF
PROHIBITION OR MANDAMUS TO PROTECT PRIVILEGED

DOCUMENTS
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
3/16/2011 First Amended Complaint

1 LVSC/SCL
0001-20

4/1/2011 Order Denying Defendants
1 LVSC/SCL

Motions to Dismiss 0021-22

5/6/201]. Petition for Writ of Mandamus, LVSC/SCL
or in the Alternative, Writ of 0023-68
Prohibition

7/25/2011 Answer of Real Party in Interest LVSC/SCL
Steven C. Jacobs to Petition for 1 0069-100
Writ of Mandamus, or in the
Alternative, Writ of Prohibition

8/9/2011 Petitioner’s Reply in Support of LVSC/SCL
Petition for Writ of Mandamus, 1 0101-125
or in the Alternative, Writ of
Prohibition

8/26/2011 Order Granting Petition for Writ LVSC/SCL
of Mandamus 0126-129

Transcript: Hearing on
1 LVSC/SCL

9/27/2011 Plaintiff’s Motion to Conduct 0130-182
Jurisdictional Discovery

10/13/2011 Transcript: Hearing ? Sands
1 LVSC/SCL

China s Motion in Limine and 0183-247
Motion for Clarification of Order

8/27/2012 Defendants’ Statement Regarding LVSC/SCL
Hearing on Sanctions 2 000248-78

9/12/2012 Transcript: Court’s Sanction 2 LVSC/SCL
Hearing — Day 3 0279-356

1



Date Description Vol. # Page Nos.
9/14/2012 Decision and Order 2 LVSC/SCL

0357-65
11/16/2012 Plaintiff Steven C. Jacob’s Motion LVSC/SCL

to Compel Production of
2 000366-403

Documents Used by Witness to
Refresh Recollection

12/4/2012 Defendant Sand China Ltd.’s LVSC/SCL
Motion for a Protective Order on 2 0404-30
Order Shortening Time

12/6/2012 Transcript: Hearing on Motion LVSC/SCL
for Protective Order 0431-89

2

12/7/2012 Defendants’ Opposition to LVSC/SCL
Plaintiff’s Motion to Compel 0490-502
Production of Documents Used 2
by Witness to Refresh
Recollection

12/14/2012 Reply in Support of Plaintiff LVSC/SCL
Steven C. Jacobs’ Motion to 000503-08
Compel Production of 3
Documents Used by Witness to
Refresh Recollection

1/08/2013 Defendant Sands China Ltd.’s LVSC/SCL
Report on Its Compliance with 3 000509-68
the Court’s Ruling of December
18, 2012

1/17/2013 Order Regarding Plaintiff Steven LKVSC/SCL
C. Jacobs’ Motion to Compel 3 0569-71
Production of Documents Used
by Witness to Refresh
Recollection

1/18/2013 Notice of Entry of Order 3 LVSC/SCL
000572-76

2



APPENDIX TO EMERGENCY PETITION FOR WRIT OF PROHIBITION OR
MANDAMUS TO PROTECT PRIVILEGED DOCUMENTS

ALPHABETICAL INDEX

Date Description Vol. # Page Nos
7/25/2011 Answer of Real Party in Interest LVSC/SCL

Steven C. Jacobs to Petition for
1 0069-100

Writ of Mandamus, or in the
Alternative, Writ of Prohibition

9/14/2012 Decision and Order 2 LVSC/SCL
0357-65

12/4/2012 Defendant Sand China Ltd.s LVSC/SCL
Motion for a Protective Order on 2 0404-30
Order Shortening Time

1/08/2013 Defendant Sands China Ltd,s LVSC/SCL
Report on Its Compliance with

3 000509-68
the Courfs Ruling of December
18, 2012

12/7/2012 Defendants1Opposition to LVSC /SCL
Plaintiffs Motion to Compel 0490-502
Production of Documents Used 2
by Witness to Refresh
Recollection

8 / 27/2012 DefendantstStatement Regarding LVSC /SCL
Hearing on Sanctions 2 000248-78

3/16/2011 First Amended Complaint
1 LVSC/SCL

0001-20

1/18/2013 Notice of Entry of Order 3 LVSC/SCL
000572-76

4/1/2011 Order Denying Defendantst
1 LVSC/SCL

Motions to Dismiss 0021-22

3



Date Description Vol. # Page Nos.
8/26/2011 Order Granting Petition for Writ 1 LVSC/SCL

of Mandamus 0126-129
1/17/2013 Order Regarding Plaintiff Steven LKVSC/SCL

C. Jacobs’ Motion to Compel
3 0569-71

Production of Documents Used
by Witness to Refresh
Recollection

5/6/2011 Petition for Writ of Mandamus,
1 LVSC/SCL

or in the Alternative, Writ of 0023-68
Prohibition

8/9/2011 Petitioner’s Reply in Support of LVSC/SCL
Petition for Writ of Mandamus, 1 0101-125
or in the Alternative, Writ of
Prohibition

11/16/2012 Plaintiff Steven C. Jacob’s Motion LVSC/SCL
to Compel Production of

2 000366-403
Documents Used by Witness to
Refresh Recollection

12/14/2012 Reply in Support of Plaintiff LVSC/SCL
Steven C. Jacobs’ Motion to 000503-08
Compel Production of 3
Documents Used by Witness to
Refresh Recollection

9 / 12 / 2012 Transcript: Court’s Sanction
2 LVSC /SCL

Hearing — Day 3 0279-356

12/6/2012 Transcript: Hearing on Motion LVSC/SCL
for Protective Order 2 0431-89

Transcript: Hearing on
1 LVSC/SCL

9/27/2011 Plaintiff’s Motion to Conduct 0130-182
Jurisdictional Discovery

10/13/2011 Transcript: Hearing on Sands
1 LVSC/SCL

China s Motion in Limine and 0183-247
Motion for Clarification of Order

4



CERTIFICATE OF SERVICE

Pursuant to Nev. R. App. P. 25, I certify that I am an employee

of MORRIS LAW GROUP; that, in accordance therewith, I caused a copy of

the APPENDIX TO EMERGENCY PETITION FOR WRIT OF

PROHIBITION OR MANDAMUS TO PROTECT PRIVILEGED

DOCUMENTS to be served as indicated below, on the date and to the

addressee(s) shown below:

VIA HAND DELIVERY ON 1/24/13
Judge Elizabeth Gonzalez
Eighth Judicial District Court of
Clark County, Nevada
Regional Justice Center
200 Lewis Avenue
Las Vegas, Nevada 89155

Respondent

VIA ELECTRONIC AND U.S. MAIL
James J. Pisanelli
Todd L. Bice
Debra Spinelli
Pisanelli Bice
3883 Howard Hughes Parkway, Suite 800
Las Vegas, Nevada 89169

Attorneys for Steven C. Jacobs, Real Party in Interest

DATED this 23rd day of January, 2013.

By: Is! PATRICIA FERRUGIA

5



LVSC/SCL0248



LVSC/SCL0249



LVSC/SCL0250



LVSC/SCL0251



LVSC/SCL0252



LVSC/SCL0253



LVSC/SCL0254



LVSC/SCL0255



LVSC/SCL0256



LVSC/SCL0257



LVSC/SCL0258



LVSC/SCL0259



LVSC/SCL0260



LVSC/SCL0261



LVSC/SCL0262



LVSC/SCL0263



LVSC/SCL0264



LVSC/SCL0265



LVSC/SCL0266



LVSC/SCL0267



LVSC/SCL0268



LVSC/SCL0269



LVSC/SCL0270



LVSC/SCL0271



LVSC/SCL0272



LVSC/SCL0273



LVSC/SCL0274



LVSC/SCL0275



LVSC/SCL0276



LVSC/SCL0277



LVSC/SCL0278




