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Mr. McCrea, it appears this issue was discussed in
the deposition. While there may be subsequent information
that is subject to a privilege because it hasn't been
discussed in the deposition, this one appears to.

MR. BRIAN: Could I just ask Your Honor for the
question to be read? 1I'm not sure I know which question is
pending.

THE COURT: No, you can't -- we don't do reading.

MR. BRIAN: You can't do that?

THE COURT: No.

MR. BRIAN: Sorry.

THE COURT: You can ask Mr. Pisanelli to restate it.

MR. BRIAN: Could I ask Your Honor to ask Mr.
Pisanelli to do that?

THE COURT: Mr. Pisanelli, could you give the
question to the witness again, please?

MR. PISANELLI: Sure.

BY MR. PISANELLI:

Q Let's just see if we can clear it up. Sometime
around August of 2010 you sent an email to the Macau
subsidiaries requesting Mr. Jacobs' electronically stored
information; is that true?

A I don't think that's accurate.

Q Tell me --

MR. McCREA: Your Honor, I don't know --
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BY MR. PISANELLI:
0 -- what's inaccurate about it.
MR. McCREA: -- where it is.
THE COURT: Page 69, line 10. The answer by the
witness, "August of 2010."
MR. McCREA: Okay.
THE COURT: So he's already discussed it.
BY MR. PISANELLI:

Q You sent the email to general counsel, isn't that
right?

A I did, yes.

Q Of the Macau properties, Mr. Mallo?

A Yeah, but you're -- you're giving me a general ESI
question, and I made specific requests, so that's why I'm just
having difficulty answering your question.

Q Fair enough, Mr. Kostrinsky. Tell me to the best of
your recollection what it was that you requested of Sands
China to be forwarded to you here in the United States
concerning Mr. Jacobs.

MR. McCREA: Objection, Your Honor. Attorney-client
privilege.

THE COURT: Hold on a second. Mr. Pisanelli, what
page is that specifically on?

MR. PISANELLI: I wasn't reading from it, Your

Honor, so let me find it. So looking down, Your Honor, at the
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bottom of page 78 Mr. Kostrinsky was asked, "What information
were you ultimately provided?" And Mr. Bice clarified that he
was talking about the request regarding Mr. Jacobs in or
around August of 2010.

THE COURT: All right. Mr. McCrea, that appears to
be a question that has already been answered, therefore, it
would be inappropriate to maintain the attorney-client
privilege on something that it's already been waived on.

MR. PEEK: Your Honor, I know I'm a witness, but --

THE COURT: Will you talk to Mr. Brian. Bend over
and talk to him. It's okay, Mr. Peek. 1It's not going to
bother me.

MR. BRIAN: May we have a moment, Your Honor?

THE COURT: You may have a moment. We're going to
take a short break while we consult on how to deal with
privilege issues in a depo where it's already been waived.

(Court recessed at 3:46 p.m., until 3:55 p.m.)

THE COURT: Mr. Brian, did you and Mr. McCrea get a
chance to look through the transcripts?

MR. BRIAN: Yes, Your Honor.

THE COURT: And you consulted with Mr. Peek, who
wanted to talk to you?

MR. BRIAN: We did, and let me see if I can save
this -- I represent Sands China Limited, not Las Vegas Sands,

but as I understand this, I'm sure Mr. Pisanelli and Mr. Bice
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will correct me. At the deposition, counsel for the
defendants and Mr. Peek on behalf of Las Vegas Sands
specifically, tried not to waive privilege and tried to allow
questions that did not invade the privilege. So for example,
the fact of a communication, when it was sent, those questions
were not objected to. It wasn’t a question of waiver, it was
just -- the position was that those were not asking for
privileged communications. Information he received in the
document transfers, which Your Honor was interested in, no
objection again, on the ground it did not call for privileged
communications. But it’s the questions that went to the
contents of communications, those were objected to.

And so, because Mr. Pisanelli, I don’t mean to be
critical about this, he’s not following it line by line, it is
difficult to track. But those were the ground rules that were
tried to -- that were tried to -- that were tried to be
established. I understood there was a statement at some point
at the deposition we’re looking for by Mr. Bice where he
indicated that he agreed there had not been a waiver. I don’t
know if that was positioned throughout, or at one point, but
we did try to state those ground rules.

Mr. McCrea is trying to preserve the record, there’s
been no waiver. That’s all.

MR. McCREA: And we’ll play by the same ground rules

we played in -- played by in this deposition, but with the
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understanding that there is no intentional waiver of the
privilege.

THE COURT: But there is a waiver of the privilege
that’s occurred to a certain extent. For instance, “and we
made a request for an image or a copy of what we thought was a
hard drive that would have been on his desk.” I’m reading at
page 79.

"From a desktop computer," question.

Answer, "Yeah, for purposes of -- for preservation
purposes mostly."

Question, "All right."

Answer, "And have the copy sent over."

Question, "Now, when you say that you have requested
email, were there any parameters placed upon what email was
sought?"

Answer, "I don’t believe so."

Question, "Did you receive the email?

Answer, "I didn’t."

Question, "Who did?"

Answer, "The IT people.”

MR. BRIAN: The point I was trying to make, Your
Honor, was the line that was trying drawn at the deposition
was to those questions, counsel determined maybe incorrectly,
but was -- maybe they don’t have authority. They don’t have

authority to waive the privilege on behalf of Las Vegas Sands
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or Sands China Limited. As I understand the law, and Mr.
Lionel can correct me, ‘cause he’s actually looking at the
issue right now, so -- but I understood the positions were
that they did call -- those questions did not call for
privileged information, because they were simply factual about
was a request sent and was information received. Now, it’s
fuzzy, I understand that it can get very fuzzy in trying to
draw that line, but that as I understood from Mr. Peek and Mr.
Weissman based on the conversation we just had outside, that
was the line that was tried to be drawn.

THE COURT: And Mr. Peek and Mr. Weissman were both
at the deposition?

MR. BRIAN: At this point I’ve exhausted my
knowledge and if -- I'd turn it over to Mr. Weissman --

THE COURT: Yeah. I know. Mr. Peek --

MR. BRIAN: -- or Mr. Peek.

THE COURT: -- and Mr. Weissman were at the
deposition --

MR. BRIAN: Correct.

THE COURT: -- so we assume they represented their
client and took action appropriate for the client’s purposes
at the deposition; right? That’s what I have to do.

MR. BRIAN: Yes.

MR. PEEK: But apparently you’re saying I didn’t do

a very good job, because --
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THE COURT: ©No. I’'m not saying it.

MR. PEEK: -- I waived privilege.

THE COURT: I --

MR. PEEK: It was not my --

THE COURT: Here’s the problem, judgment calls get
made all the time, that’s part of what attorneys do, and I
recognize that, and that’s part of what Mr. Brian’s been
arguing throughout this process that maybe a bad judgment call
was made, but it wasn’t intentional and therefore it’s not
sanctionable. And that I think has been Mr. Brian’s position.
Judgment calls get made every day by attorneys in making
decisions on how best to represent their client’s interest.

I'm not going to criticize a decision that’s been
made, but I can’t have a selective waiver then being tried to
be imposed, which is the position I’ve been in for the last
two days. And I’'m not going to make a decision on the
selective waiver without complete briefing, because of the
significance of that waiver.

So before I get to the Rule 37 hearing that I know
Mr. Bice and Mr. Pisanelli are some day going to file a motion
on, I’'m assuming somebody’s going to file briefing on that.
So I've been trying to the best of my ability to give Las
Vegas Sands and Sands China the benefit of the doubt when they
make an attorney-client objection, and to not delve too deeply

into that, because I'm assuming that you’re making it in good
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faith. There were some with this deposition though that if
we’ve already talked about it, and I know we talked about
because I had it in motion practice, we’re not going to just
take -- assert the privilege when I’ve already had the subject
discussed.

MR. BRIAN: Your Honor, first of all, I don’'t
represent Las Vegas Sands and so I can’t speak for that.

THE COURT: But Mr. McCrea does and Mr. Lionel does.

MR. BRIAN: He does, and I know they’re under strict
instructions to assert the privilege where appropriate, and if
judgment calls were made erroneously at the deposition, I
think those were made not to waive privilege, but to say to
try to figure out what was or wasn’t privileged in light of
Your Honor’s legitimate concerns that have been expressed.

THE COURT: Mr. Lionel knows more about privileges
than anybody else in the room, because he’s been practicing
law for what, 60 years?

MR. LIONEL: Your Honor, I'm looking -- I'm looking
at a case 115 Nev., in which the Court said, “while the
attorney may claim the privilege on the client’s behalf, only
the client has the ability to waive it”, citing 49.095.

THE COURT: And I agree with you, Mr. Lionel, that’s
what the law is.

MR. LIONEL: You agree with me, Your Honor, I’'m

pleased.
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THE COURT: I do. The problem is that then I can’t
have a selective waiver, which is the situation I’m in, which
is a little bit different than the entire waiver of the
privilege.

MR. LIONEL: I understand what Your Honor said.

MR. BRIAN: The other thing I would say, Your Honor,
the law on that, I don’t think I would call it selective
waiver, but the law that bears is different for attorney-
client and work product.

THE COURT: Yes.

MR. BRIAN: That is that you can, lawyers do it
every day, where you’d --

THE COURT: Selectively waive work product.

MR. BRIAN: -- you choose to disclose to a court or
opposing counsel something that is work product. And when
we’re dealing with an area of document collection, we’re
sometimes dealing with work product, and not attorney-client
privilege.

THE COURT: True. So since this is the hearing that
I’'m doing, and I have said I would give Sands the benefit of
the doubt with -- and by Sands I'm including both Sands
entities at this point, for purposes of this hearing with the
privilege issues to the extent that it’s not a question that
was specifically asked in the deposition, and was specifically

answered then I’'m going to probably sustain the privilege
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objection, which is why I’'ve been asking you for citations to
the deposition, and I’'ve been reading along with everybody
else to the extent that I can.

And while I certainly understand Mr. Lionel’s
position that the client has to be the one who holds that
privilege and makes the decision about its waiver, when I’'ve
had a deposition taken of in-house counsel of the client, and
had a privilege -- or had a question directly answered I’'m not
going to then let somebody claim privilege on it. I’'m not
saying that you totally waived the privilege, but for purposes

of that question and answer we’re not going to change the

rules.

Mr. Bice.

MR. BICE: Yes. I just want to make --

THE COURT: That’s an interesting device in your
hand.

MR. BICE: Thank you. Since my colleague is getting
sort of triple teamed over here, I do want to just make for
the record, let’s remember who it was that offered up Mr.
Kostrinsky as their witness on this subject matter. And that
was a decision that was made by these lawyers after they
consulted out in the hall, and presumably their clients knew
what was going on when Mr. Kostrinsky appeared for his
deposition, and I think that the case that Mr. Lionel is

citing is a case where lawyers can’t inadvertently waive
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p;ivileges. But when clients start making decisions that they
were -- with all due respect to the defendants here, quite
frankly, I think they tried to pin this on Mr. Kostrinsky,
which is why he was offered up as -- remember, it was an error
that they originally claimed. It wasn’t an error, it was how
they did business, until the United States issued a subpoena
to them, and then all of a sudden the way that they did
business suddenly change overnight and we’re going to get into
that with Mr. Singh tomorrow. But to come in here now and
claim, oh, this isn’t -- you know, this was just some
inadvertent -- they offered up Mr. Kostrinsky as their witness
about how the documents and the data got into the United
States, he testified to it. He can’t then claim well now that
it turned out not to be so good for us, we want to claim
privilege.

THE COURT: Well, here’s what we’re going to do
because this is not an issue that’s going to go away. For
purpose of this hearing, which is my hearing that I scheduled
as opposed to some future Rule 37 hearing that somebody else
might file a motion on some day, I’'m going to let Mr.
Kostrinsky answer any questions which he previously answered
during the deposition. However, if there is a different area
even though it might be related, and might arguably have had a
waiver of the privilege as a result of the prior other answers

at the deposition, I'm not going to require him to answer,
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because I think you need further briefing on the selective or
partial waiver issues.

MR. BRIAN: Your Honor, may I make just three
comments then we can proceed.

THE COURT: Why, I don’t have any control in this
room it’s clear.

MR. BRIAN: One, and we’ll argue this later, we have
never taken the position that the transfer was inadvertent as
Mr. Bice keeps saying. We’ve never used that word, that is
not our position.

Secondly, Mr. Peek responded to a specific question
on June 28th, which led to the identification of Mr.
Kostrinsky. The characterization that the defense tried to
quote “pin it on him” is unfair, and I would argue
inappropriate in the presence of Mr. Kostrinsky.

Third, I fully understand and appreciate what Your
Honor’s rule with respect to the questions that Mr.
Kostrinsky’s deposition that you want to say whatever was
happened if a question was answered, so be it, you allow that
answer now. I would only ask Your Honor to reserve judgment
on whether that constitutes a waiver or whether it’s -- it
simply was a determination appropriately that it didn’t call
for privileged information. That should be the subject of a
subsequent motion.

THE COURT: I think that’s -- you and I are saying
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the same thing.

MR. BRIAN: I think so too.

THE COURT: I'm just using a term selective waiver
and you’'re saying whether it was a waiver or not because it
may not have been privileged.

MR. BRIAN: Thank you, Your Honor.

THE COURT: So I think we’re on the same page on the
briefing related to that. However, unfortunately history in
this case when I asked for briefing on legal issues doesn’t
always happen, and that’s not just one side that seems to be
all sides, because it takes longer to get to the issue then I
think it should take. So I'm not really criticizing anybody
it just -- it seems to take you guys a long time to get your
briefing done. Anything else before I let Mr. Pisanelli try
to resume his examination?

Mr. Lee, --

MR. LEE: Your Honor --

THE COURT: -- I know you stood up for a reason.

MR. LEE: I suspect this one to be very painfully
difficult. And if your intent is to only to let him answer
questions he already answered in his deposition, I suspect
that it might be significantly briefer for you to do that by
just reading the document.

THE COURT: I don’t want to read the deposition.

That was a nice thing for you to suggest.
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MR. LEE: ‘Cause there will be -- there will be a
question, several pages worth of depositions by all parties,
objections --

THE COURT: So can I ask a question that has a
scheduling issue? Given the schedule I’ve imposed in the
CityCenter case, is Mr. Kostrinsky or you supposed to be in
depositions this week that I’ve ordered multi-tracked?

MR. LEE: Your Honor, Mr. Kostrinsky is supposed to

be in a deposition tomorrow. 1In fact, I was just trying to

figure out what we could do about that in light of 4 o’clock
today. I am supposed to be in a deposition also, but not a
part of the triple-track CityCenter depositions that are
going.

THE COURT: Okay. Mr. Pisanelli, I assume you have

more questions to ask?

MR. PISANELLI: Indeed, Your Honor. Thank you.
BY MR. PISANELLI:
Q You made the request for information from Macau

based upon a discussion you had with Gayle Hyman; is that

right?

A On a directive, yes.

Q Sorry?

A A directive, yes.

Q And as a result of your request for information from
Macau, you received -- well, first of all, let’s back that up.
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What did you request from Macau?

MR. McCREA: Objection, Your Honor, attorney-client
privilege.

THE COURT: Sustained. The question was, what’d you
get from Macau? Was the one that was in the depo.

MR. PISANELLI: Fair enough, Your Honor.

BY MR. PISANELLI:

Q What did you receive from Macau following your
request?
A From my understanding the IT department received

emails from the Jacobs mailbox that was in Macau, and a copy
of the hard drive that was on his desk.
Q You specifically requested an image -- strike that.

You requested an image or a copy of his hard drive; is that

right?
A Well, one or the other.
o) Did you understand them to be different things?
A No. The request was for a copy of the hard drive

with the directives that the original stay secure.

Q Okay. And so you -- someone from the IT department
in Macau sent electronically stored information to the IT
department of Las Vegas Sands; is that right?

A They sent those two items to the IT department in

Las Vegas.

Q Okay. And they were sent via delivery company; is
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that right?

A Yes.

Q DHL?

A That’s my understanding.

Q Let’s talk about the emails. What happened with the
email, the electronically stored email that came from Macau?

A To my understanding the device that it came over on

was secured in the secured data vault.

Q Did you have an opportunity to review it?

A The emails, vyes.

Q Okay. And how were you able to review those emails?
A The -- a copy of whatever was on that device was

loaded onto my computer and I had access to review them.
Q Okay. Was -- were the emails loaded onto a shared

drive that you’ve described earlier?

A I don’t think so, could have been.

Q So how much time did you spend reviewing those
emails?

A I didn’t track my time that I spent on the emails.

0 Did you review all of them?

A No.

Q Okay. Did you print any of them?

A A few.

0 What’d you do with those hard copies?

A I probably gave them to the person that I was
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working with.

Q What do you mean by that?

A Well, if Gayle would have asked me to look for
something or seeing if something regarding a specific
accusation from Mr. Jacobs was pertinent, I may have printed
something out and showed it to her.

Q Did you send any of the hard copies you’d printed

out to outside counsel?

A It’s possible.
Q You don’t remember one way or another?
A I don’t recall what I specifically printed out and

sent to them.

Q Okay. But do you recall that you did in fact send
some of them to the outside counsel?

A I don’t know that for a fact if I sent them the
specific emails that I may have printed out.

Q Now, other people were given access to your laptop
to review these emails; is that right?

A Well, it was the -- it was the computer that was on
my desk, but yeah, if people wanted to review it they had
access to it.

0 Did anyone actually sit at your desk or in your
office with your computer and review the Jacobs emails?

A Yes.

Q Who?
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A Mr. Peek did.
Q Anyone else?
A There was another lawyer from his firm that did, as

well. And there were people in-house that looked at some

emails.
Q Do you know who it was in-house that loocked at them?
A Gayle looked at some, Mr. Rubenstein looked at some.
Q These were all the emails from Macau? That’s what

you're talking about right now?

A Yeah. The emails that came -- that were sent over
through the DHL.

Q I'm just clarifying, thank you. Who else looked at
them?

A That’s all I can recall.

Q I'm sorry to interrupt you. Who else knew that you
had the Jacobs emails from Macau?

MR. McCREA: Objection, Your Honor, attorney-client
privilege.

THE COURT: Do you have a citation, Mr. Pisanelli?
BY MR. PISANELLI:

Q I'll be a little more specific. The lawyers at
Glaser Weil knew that you had the emails from Macau, didn’t
they?

MR. McCREA: Objection, Your Honor, attorney-client

privilege.
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THE COURT: Do you have --
MR. PISANELLI: 97, line 7.
MR. PEEK: What line?
THE COURT: 97, line 7. And there appears to be an
answer. So you can go ahead and answer, sir.
THE WITNESS: Yeah. Yes.
BY MR. PISANELLI:
Q They knew. And they knew right around the time that
they were hired; right?
A It could be.
0 Well, that’s what you told us; right? 1In your
defense you used the word probably, at line 14.
A It was probably shortly after they were retained.
Q When were they retained?
A Like it says here, I didn’t know if they were
retained before the lawsuit or after the lawsuit.
Q We’re talking in 2010 the Glaser law firm knew that
you had emails from Macau here in Las Vegas; right?

A Probably.

Q And they knew that it was the Steve Jacobs emails?

A Those were the only emails that would have been
discussed.

Q Okay. O’Melveny and Myers also had these emails;
right?

THE COURT: That’s on the top of page 100 you
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answered that question. I'm sorry.

BY MR. PISANELLI:

o) The name -- yeah, the name’s on the last line of 99.
A So the question was, did they have them?

Q Yep.

A Yes.

Q They actually came into your office and copied your

computer; right?

A That was part of the protocol.

Q You’ve used that word a couple of times, the
protocol. What do you mean by that?

A Well, there was a list of computers, a long list of
computers they were copying for their purposes, and I was one
of the people that were on the list.

0 How do you know there was a long list of computers
that O’Melveny was copying?

MR. McCREA: Objection, Your Honor, attorney-client.
THE COURT: Sustained.
BY MR. PISANELLI:

Q What other computers did O’Melveny copy?

MR. McCREA: Objection, attorney-client, work
product.

THE COURT: Citation, Mr. Pisanelli? Sustained.
BY MR. PISANELLI:

Q I’ m sorry, Mr. Kostrinsky, I think I asked you
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this, but I'm not sure what your answer was. You created a
share drive of the information you received in connection with
the Jacobs matter; is that right?

A No.

THE COURT: He said the IT people did about an hour

ago.
BY MR. PISANELLI:

Q Fair enough. A share drive was created for the

Jacobs documents; right?

A Yes.

Q Okay. And were the Jacobs emails put on that share
drive?

A I don’t recall if they were.

Q Okay. When you looked at the Jacobs emails, did you

look solely at the versions you had on your computer?

A I'm not sure I understand the question.

Q We’re trying -- see if I can refresh your
recollection as to whether the Jacobs email that had been
delivered from Macau had been put on the share drive that your
IT department created. And so, my question to you is if you
recall looking at the Jacobs emails at a time when you were
looking-at the documents that were on the share drive as
opposed to the times you were looking at the stored version of
the email on your personal laptop computer?

A So -- so what’s the question?
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Q Do you --

THE COURT: He’s trying to find out where the emails
stored in two places. One on the hard drive on your computer
and on the share drive, or was it only in one place?

THE WITNESS: I don’t know if they were on the
shared drive, as well, Jim.

THE COURT: Mr. Pisanelli, I have a question.

MR. PISANELLI: Yes, of course.

THE COURT: Given the manner by which we are having
to do this examination, which I will tell you, I told my staff
was like having an extraction done without any anesthetic.

MR. PISANELLI: 1Imagine from this perspective.

THE COURT: So, I know there is a reason you want a
live witness for purposes of this hearing.

MR. PISANELLI: Okay.

THE COURT: And I appreciate Mr. Kostrinsky and his
counsel being here for the last day and a half. My question
is, are we going to make productive use of this time or would
it be easier to just play the video with all the objections.
I noticed it’s a video depo.

MR. PISANELLI: It is a video depo.

THE COURT: I was reading it looking at the
transcripts.

MR. PISANELLI: It’s a long one.

THE COURT: I can tell.
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MR. PISANELLI: I’ve got to tell you, Your Honor --
I’1]1 confer with my counsel for a minute, but I don’t have an
objection if Your Honor wants to see exactly what this witness
had to say. We do get through this problem of second guessing
the trial counsel who was at the deposition.

THE COURT: That’s why I'm suggesting it, because of
the manner by which we’re having to do this examination.

MR. PISANELLI: That’s a fair point.

MR. BRIAN: Your Honor, could I suggest a
modification of that? I don’t think -- Mr. McCrea and Mr.

Lionel could read it, but I think we would have an objection

to Your Honor reading

THE COURT: 1I’'m not going to review it outside. I
did that for Mr. Peek once. I had to stay up till 3:00 in the
morning and then be here for trial the next day, and I'm not
doing it ever again. I told him that at the time. I can’t
remember how many years ago it was, but I got caught in that
once. It’s not happening ever again, Mr. Brian. Thank you.
You will suffer with me.

MR. BRIAN: It was a two-part suggestion. Since you
didn’t like my first part, I won't go to the second part, was
to suggest that if you were willing to read it, that Mr.
Pisanelli could show selected portions to observe the demeanor
and the like. But I understand Your Honor’s reluctance to do

that.
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THE COURT: So my question to you, Mr. Pisanelli, do
you want to consult with your team and see if we really want
to keep going through this effort, because I’'ve been able to
observe Mr. Kostrinsky, and I’ve known Mr. Kostrinsky for
almost 20 years off and on, just like I’ve known everybody

else who’s here and is listed as a witness, so I’'ve gotten the

~flavor that you would typically want me to do by having a live

witness instead of a deposition or a video deposition. If you
feel there is an important issue that is having us all go
through this process where you ask a question, there’s an
objection, I ask you for a citation, we all read the
transcript together, and then I look at Mr. Kostrinsky and
say, you can answer, and he reads the answer from the
deposition?

MR. PISANELLI: Hard to argue with your point. One
moment?

THE COURT: Yes.

Then my question will be to you, Mr. Brian, Mr.
McCrea, and Mr. Lionel, after I get the answer to that is are
there questions you would like to ask Mr. Kostrinsky while
he’s here in the courtroom. Because if there are, then I have
different issues. So you guys can consult while we anticipate
what their answer is going to be.

MR. BRIAN: I was going to ask for a comfort break,

since last time I asked, he asked for a comfort break. But it
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turns out that the comfort room wasn’t open.

THE COURT: Yeah. Because if I let you on a comfort
break, we’'re not going to get back. There’s a flood here in
the building. And then that would solve Mr. Lee'’s problem,
which he’s been unable to solve as he’s been sitting here in
the courtroom, because he’s not supposed to be using his
electronic device.

(Pause in the proceedings)

MR. BRIAN: Your Honor, I think I can respond to
your question.

THE COURT: I want them to respond first. I’m not
putting pressure on you.

(Pause in the proceedings)

MR. PISANELLI: Your Honor, let me ask a few
questions, and I mean a few. I'm sure they’ll be objected to,
and then we’ll fall back and get ourselves all out of this
dentist chair and watch the video, and you can see for
yourself everything Mr. Kostrinsky had to say without the
lawyers Jjumping up and without us all flipping pages.

THE COURT: Well, they’1ll be jumping up on the depo,
on the video, but that’s okay, because then I won’t be doing
it twice.

MR. PISANELLI: Okay.

THE COURT: So do you think you can ask your few

questions now?
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MR. PISANELLI: Just a very few.

THE COURT: And then, Mr. Lee, that means you will
be okay tomorrow for the depositions scheduled.

MR. LEE: Thank you, Your Honor.

THE COURT: 1It’s not just for you that I’m doing
this, Mr. Lee.
BY MR. PISANELLI:

0 In the share drive that you created the information

== I'm sorry. I know you don’t like that phrase, and I'm
stuck on it. On the share drive that was created of which the
information that you would have assembled was loaded on to did
you ever have occasion to see the volume of data that is on
that share drive?

A Yeah. Yes.

Q What volume did you understand to be on that shared
drive?

A There were a lot of documents, but I couldn’t equate
it to -- not gigabytes, it wasn’t big like that, it was just a

document that may be responsive to the allegations and you put
it on the share drive for people to look at, but it wasn’t
massive data by any means.

Q Well, are you saying you cannot estimate by way of

electronic volume like gigabyte, that type of thing?

A I can’t do that. Sorry.
Q Can you estimate by way of number of documents?
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A I would think it’s under a hundred. 1If someone said
-- showed me something and it was more, I don’t know that I’'d
dispute it, but I don’t think it was over a hundred.

Q Prior to the time you left the company were you made
aware of anyone taking action to remove documents from that

share drive?

A No.

Q Now, you’re talking about the domestic share drive;
right?

A Well, there’s only one Jacobs share drive that I’'m

aware of, a share drive related to this lawsuit that we’re

here for. 1I’m only aware that only one was created.

Q What about the volume of documents on the SEC share
drive?
A Again, it would be measured by documents and not by

volume, because --

o] That’s fine. Your best estimate.

A -— there wasn’t any massive data dump in there,
either. It was just documents came in that I put it on there.

If I had to compare the two, I'd -- the SEC probably had more.

0] Best estimate?

A Of what?

Q How many documents were on the SEC share drive?
A I couldn’t estimate. Because we had -- when the

request for the SEC came in it wasn’t specific. So if there
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was a document that the Pennsylvania property had, I would get
their stuff, and then I would get it from Las Vegas, and it
all went on there. So I really -- I’'m not comfortable trying
to estimate it.

Q Okay. Were you ever made aware of the volume of
documents on the China share drive?

MR. McCREA: Objection, Your Honor. Attorney-client
privilege, work product.

THE COURT: Do you have a citation?

MR. PISANELLI: No.

THE COURT: Objection sustained.
BY MR. PISANELLI:

Q Did you ever look at the share drive in China?

MR. McCREA: Same objection.

THE COURT: Yes or no.

THE WITNESS: If I had access to it, I did. I just
don’t have a recollection. When I’m dealing with the SEC I'm
trying to put as much data together as I can.
BY MR. PISANELLI:

Q So when you’re telling me about this volume of
documents that are on these share drives, what time frame are
you talking about?

A Well, my experience with the SEC share drive was
from when it started, which I think was a few days after

February 9th. So let’s say between the 12th and the 15th
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estimate until O’Melveny took over, which -- I mean, they took
over before March 22nd, but that was the time when they said,
you know, we’re going to start gathering the documents, we
want to take it over from here.

Q Okay.

A So between those couple of weeks for the SEC and the
share drive for the Jacobs case was set up towards the very
end of 2010, and it was still there when I left, but I’'m not
sure of the volume of data that was put on there, it kind of
tapered off quite a bit.

Q You were never made aware of documents being taken
off any of these share drives prior to you no longer working
on these assignments; fair enough?

MR. McCREA: Objection, Your Honor. Attorney-
client, work product.

THE COURT: Do you have a citation?

MR. PISANELLI: Nope.

THE COURT: Okay. The objection’s sustained.

MR. PISANELLI: All I‘m asking him, Your Honor, just
for his personal experience of whether he is personally aware
that records were taken off these share drives. And the
reason -- I’1l1 tell you why I’m asking. Because we have
reason to believe and we have a great concern that -- and
you’re going hear this from other witnesses that the same

volume of documents are no longer on these share drives.
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THE COURT: I understand that’s going to be one of
your arguments. I think you’ve previewed that to me in other
stuff. The objection’s sustained.

BY MR. PISANELLI:
Q All right. Did you personally participate in making
the Jacobs email that was delivered from Macau available for

production to the United States Government?

A I wasn’t involved in any responses to the
Government.
Q Now, you had an opportunity to travel to Macau in

connection with your work on the Jacobs litigation; is that
right?

Yes. I went there once.

And you went there with Gayle Hyman?

She was part of the folks that went over there, yes.
And Justin Jones?

Mr. Jones was there.

Patty Glaser?

- O A R © B

Ms. Glaser went, too, yes.
Q You brought some electronically stored information
back from Macau with you on that trip; is that right?
MR. McCREA: Objection, Your Honor. Work product,
attorney-client.
MR. PISANELLI: Page 143, line 12.

THE COURT: Thank you.
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Okay. You can answer.

THE WITNESS: I can answer?

Yeah. Mr. Williams, one of the lawyers at Macau,
had put some corporate documents onto a CD and had given me a
copy when I was there, but it was similar stuff to what had
already been provided.
BY MR. PISANELLI:

Q How do you know it was a CD?

A Or a DVD -- the round thing with a hole in the

middle.
0 Was it in an envelope?
A I don't know if he -- if his was in an envelope.
Q You don't recall --
A No.
0 -- that that was the only thing you brought back

from Macau?

A My reccllection was that was what I had brought
back. And I had reviewed some documents which indicated that
I may have brought back a -- an envelope from one IT
department and given it to the IT department in Las Vegas, and
then I followed up in writing with the folks in Las Vegas as
to what was in that envelope to see if it pertained to the
Jacobs's case.

Q And I'm sorry, Mr. Kostrinsky, I think you just said

this, but you reviewed everything that was on that CD?
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A On the CD, yes.
Q Yeah. And you shared everything that was on that CD

with outside counsel?

A It was put on the hard drive -- or the shared drive.
Q The shared drive?

A Yeah.

Q You testified that you shared everything -- or

anything, I should say was your word, anything you had in the
Jacobs's case you shared with outside counsel; is that right?

A It went onto the shared drive.

Q Okay. Did you share it with outside counsel in any
other form?

A Well, there were meetings and phone calls and --
certainly, you know, just to communicate with the shared
drive, but yeah.

Q You told us a moment ago that you had the Jacobs's
email on your desktop?

A Yes.

Q And you don't recall whether you or anyone put the
Jacobs's email on the shared drive; is that right?

A I don't recall if the emails went onto that shared
drive or not.

0 Okay. So when you said on page 144 that, "Anything
I had in the Jacobs's case was shared with counsel," can you

tell Her Honor how you shared the Jacobs's email with outside
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counsel if it was not on the shared drive.

A Well, Mr. Peek came to my office and spent a few
hours at my desk.

Q How did you share the email -- the Jacobs's email
with the Glaser Weil firm?

A It was discussed in various calls or various meeting
that it was there. Like I said, I don't recall that they came
to the office and reviewed them the way Mr. Peek's firm did.

Q Did you understand the Glaser Weil firm the have
access to the shared drive?

A The emails were open to whoever wanted to see them.

Q And you just said a moment ago that you've discussed
their existence with the Glaser Weil firm?

MR. McCREA: Objection, Your Honor. Privilege --

MR. PISANELLI: He just answered it, Your Honor.

THE COURT: He answered that question a little while
ago about the Glaser law firm.

Objection's overruled.

THE WITNESS: There were numerocus -- there were
numerous calls and meetings with counsel and the emails were
part of the topics from time to time.

BY MR. PISANELLI:

Q And you specifically discussed this with Patty

Glaser?

A You know, I don't -- I don't know --
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MR. McCREA: Objection, Your Honor, attorney-client.
THE COURT: Sustained.
BY MR. PISANELLI:
0 Okay. You had these phone calls around the time

that you obtained the emails in 2010?

A There were normal course phone calls there quite
often.

Q Sure. But they started --

A I didn't have them. They were set up, and you

participated by calling in through.

Q Sure. I just want the date when you said that the
Jacobs's emails were discussed with the Glaser Weil firm.
That occurred around the time that you obtained them in 20107

THE COURT: He testified earlier, it was either
right before or right after the law suit was filed and they
were retained; right?

THE WITNESS: That's when they were retained, which
specific call or which specific meeting that that was part of
the topics, I couldn't tell you which ones, but they were
discussed.

BY MR. PISANELLI:

Q They, being the Jacobs's email?

A Yes.

MR. PISANELLI: Okay. I've promised to be brief on

just a few points, Your Honor. So with that, we will defer to
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-- hold on a minute, I've got a Post-it.
BY MR. PISANELLI:
0 Probably going to mispronounce his name. Do you

know Mr. Manjit?

A I know Mr. Manjit.

0 Do you know that he was deposed in this case?
A Yes.

Q Did you read his deposition transcript?

A I did not.

0 Okay. Did you read anything to prepare for today's
testimony?

A Yes.

Q What did you read?

A I read my transcript. I read I think the last
hearing with Mr. Reese, that transcript. I read the statement
that Mr. Peek had filed with the court, the declaration back
in July of 2012. A couple of emails. There may have been
another transcript of a proceeding.

0 Why did you read the emails?

A The question arose regarding if I had brought
something back from Macau. So I had asked to see if there was
an email related to that, to see if I had followed up with
that, and that's what I had reviewed.

Q And where did you review it?

A With Mr. Lee.
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Q Mr. Lee had copies of these email?

MR. LEE: Now, I'm going to object to my -- this
would be attorney-client privilege.

THE COURT: Objection sustained. However, if
there's a particular document that the witness used to refresh
his recollection --

MR. PISANELLI: That's my next question.

THE COURT: Can I finish.

MR. PISANELLI: Oh, I'm sorry.

THE COURT: To refresh his recollection for purposes
of his testimony, you should give us the emails without
telling us what you talked to him about.

Okay. David, you email them, they'll be ready
tonight. I don't need them.

MR. LEE: I think Mr. Kostrinsky can answer that
question, because I think it's a single email. So --

THE COURT: Okay.

THE WITNESS: Can I go ahead?

THE COURT: Yes.

THE WITNESS: The question arose whether I had
brought something back other than the CD. So I was inquiring
and I was shown that I had given the IT --

MR. McCREA: Your Honor, I have an objection. If
this was an email that was generated while he was in-house

counsel for Las Vegas Sands, and it was just to or from
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employees of Las Vegas Sands or their lawyers, I would assert
the attorney-client privilege.

THE COURT: I think there's a significant issue if
he used it to refresh his recollection for purposes of this
proceeding. I mean -- and that's really where I think the
difference comes down to, it could be privileged every day of
the week. But if he uses it to refresh his recollection, it
then is something that is -- has to be made available to the
other side where you have the opportunity to review it.

MR. McCREA: Okay. Could we have foundation on
that, then?

THE COURT: I don't know, because I'm waiting to
find out.

MR. McCREA: Okay.

THE COURT: Does anybody know where this email is,
anything?

MR. BRIAN: They put -- Your Honor, the foundation I
think that counsel is referring to is, did it refresh his
recollection? I think that foundation has to be laid.

THE COURT: You told me that you didn't remember, so
you asked for the email?

THE WITNESS: I asked if there were any that --

THE COURT: And somebody sent the email to Mr. Lee?

THE WITNESS: I think that's how it happened.

THE COURT: And then you read it?
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THE WITNESS: I did.

THE COURT: And now you remember better?

THE WITNESS: Part, yeah.

THE COURT: Okay.

MR. PEEK: That's an interesting way to get to
refresh your recollection, Your Honor.

MR. BRIAN: That's how you lay a foundation, Your
Honor.

MR. PEEK: You remember better.

THE COURT: Well, if there's a jury here, I make the
witness actually lay the piece of paper down, look up, and
then now the question gets asked, you know, did it refresh
your recollection, yeah. Sorry.

BY MR. PISANELLI:

Q And so after reading the email that refreshed your
recollection, you are now of the belief that the only thing
you brought back from Macau is the CD you described a little
earlier?

A You know, I don't recall receiving the request from
the IT folks to bring this -- drop it off with the other IT
folks, but I recall that I followed up with the IT department
to see if there was anything that was related to the Jacobs's
case that was on whatever it was that was in this envelope.

Q Okay. Who'd you give the envelope to?

A I can only tell you what the -- who was on the other
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side of the email.

Q

I'm talking about the envelope you received from

Macau, what did you do with it?

A ol S C

Q

I gave it to the IT department.

In Las Vegas?

In Las Vegas.

All right. You didn't keep a copy of it?
No. I didn't open it.

Didn't you tell us a little earlier that you did

review what was on that CD?

A

No. The CD that Mr. Williams -- Dillon Williams,

the attorney from Macau who handles the corporate matters,

gave me a

CD that was in Macau and I brought that back and I

put that on the hard drive. Although most of the information

that was on the CD he had already given to me before and it

was already on the hard drive, it was just updated. Then the

question was, was there anything else? And I followed up with

the company to see if there was anything else. And I saw this

email to see if it refreshed my recollection of bringing

something
Q
open?
A
it to the

them what

else back.

Okay. And it was a sealed envelope that you didn't

It was an envelope that I didn't open, yes. I gave
IT folks and then I followed up in writing asking

was on it.
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Q Who did you give it to specifically?

A It was either -- it was one of the two Steves, Steve
Eden or Steve Allmer [phonetic].

0 Okay. And how long after you delivered it did you
send the email asking them what was on it?

A Probably -- I have to see the date on it. It wasn't
much longer I would assume.

Q Okay. Did -- to get a response?

A I didn't see a response, but would just be guessing

right now.

0 You don't remember?

A I don't recall, but my practice would be to follow
up.

Q Okay. But you don't remember one way or another if

you got a response?

A As I sit here right now, no.

Q As you sit here right now, do you have a belief as
to what was in that envelope?

A I have a -- I would be guessing, but I really don't.

Q I don't want you to guess. I just want to know if
you have a belief.

A Not particularly, no.

Q Not particularly suggests to me you do, you just
don't believe firmly in it.

A I would be guessing. I really don't have a --
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THE COURT: We don't want you to guess respecting
it.

THE WITNESS: Yeah. That's --
BY MR. PISANELLI:

Q What is your -- whatever it is, whether it's a
guess, a speculation, an estimate, a sneaking suspicion,
whatever it is, what is it based upon?

MR. LEE: Objection. Attorney-client privilege.
BY MR. PISANELLI:
Q Is the source of your information of what was in

that envelope communications you received from your lawyer?

A Yes.
Q And we're talking your personal lawyer, Mr. Lee?
A Yes.
Q Did you review any documents in preparation for

today's examination that refreshed your recollection about
what was in that envelope?

A I don't have an understanding what was in the
envelope. So I don't have a recollection of what was in

there.

Q Did you review any emails in preparation for today's

testimony that made reference to what is in that envelope?

A I don't know what was in there, so I can't give you

an indication.

Q Well, I'm not asking you to attest to what's in it.
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I'm just asking if there was a written document you saw in
preparation for today's testimony that made reference to what
was in it?

A No.

Q Is it fair then for us and Her Honor to understand
that the sole source of any belief you may have about the

contents of that envelope is statements from your personal

counsel?
A I don't understand the question.
Q I want to know if there is a source of information

you're relying upon for any level of belief you may have for
the contents of that envelope other than what Mr. Lee said to
you?

A I -—- yes, I was asked -- I was asked to see if it
was possible that another CD or another piece of information
may have been in that envelope.

Q Who asked you that?

The Sand attorneys.
When?
In the past couple weeks.

Who contacted you about this topic?

rooo o or o W

Initially? Mr. Peek called me when I initially was
asked to have my deposition taken.
0] What did he say to you?

A That the judge ordered to have my deposition taken
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and I may be receiving a subpoena from Mr. Bice.

Q All right. What else did he say?

A He -- I asked him if they were waiving the
privilege, because I was an in-house counsel it seemed to be
somewhat of a strange thing to do, and he said, no. And --
that was about it.

0 What did he say about this envelope?

MR. PEEK: Your Honor, I know Mr. McCrea's not --
this is privileged communication, because he's --

MR. PISANELLI: This is a witness arguing, Your

Honor.

MR. PEEK: -- he is a former --

THE COURT: Okay.

MR. PEEK: 1I'll let Mr. McCrea --

THE COURT: Hold on a second. Mr. McCrea, did you
miss --

MR. McCREA: Objection. Attorney-client privilege,
former counsel.

THE COURT: Okay. Now the question comes up as to
whether he is currently adverse to the Las Vegas Sands and
Sands China or not, or whether he is still somebody who's
being represented and is a former employee. Because he's of a
-- if he is adverse to the Sands, then it doesn't always apply
if there's an attorney-client privilege. And I do not know,

based on some of the information I've heard in the hearings,
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as to whether there is any adverse position or not.

MR. McCREA: I don't know an adverse position that
we have with Mr. Kostrinsky.

THE COURT: But you're new.

MR. McCREA: So what my knowledge --

MR. PEEK: Will you let me speak, Your Honor?

THE COURT: Sure, Mr. Peek, you can speak.

MR. PEEK: Your Honor, we take no adverse position
to Mr. Kostrinsky. But I believe that the communications that
I had with Mr. Kostrinsky would be as a former general
counsel, and those conversations would be privileged.

MR. PISANELLI: That was something more than
conclusory. I'm not sure that I actually heard anything of
substance from Mr. Peek on that point.

MR. PEEK: But, Your Honor, under --

THE COURT: Wait, wait. Remember, don't interrupt.
It's been a long day, Mr. Peek.

MR. PEEK: I don't want to get one of those paﬁers,
either.

THE COURT: Mr. Pisanelli, do you want to finish.

MR. PISANELLI: Yeah. 1It's one thing to say that we
have a deposition where new counsel disagrees with trial
counsel on how he was asserting objections, when, where, and
why. And now they want to put restrictions and parameters on

every question and every answer. We've been sitting here now
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hearing from Mr. Kostrinsky we'll just call it two or three
minutes, maybe an exaggeration, but not by much, where he's
telling us about a conversation he had with Mr. Peek. And
then all of a sudden when we get to a part of the conversation
they don't like, that's when they're putting the gate up
again. Now we have a battery of present counsel that had an
opportunity to speak up that this conversation was privileged.
It's only when we got to the point they didn't like that they
spoke up. Well, at that point it was too late.

THE COQURT: Anything else?

MR. PEEK: Your Honor, I'd like to respond to that,
if I might.

THE COURT: I'm listening.

MR. PEEK: This characterization that I'm somewhat
-- don't want to have that conversation heard is inappropriate
on his part. I did it because I didn't see Mr. McCrea doing
it. And so I jumped up because I believe, perhaps Mr. McCrea
doesn't, that on behalf of my client that when I prepare a
former counsel or a senior executive who's within the scope of
that Upjohn rule or the Pioneer rule, whichever one --

THE COURT: Or whatever the current limit is.

MR. PEEK: -- you want to use, because they're both
the same, that that's an attorney-client communication and
it's privileged to prepare him. There is nothing untoward,

contrary to what Mr. Pisanelli is suggesting, that I said to
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him that I'm trying to hide. I apologize to Mr. McCrea if he
takes offense at my remark, but he wasn't jumping up fast
enough. And I'm concerned about the waiver here of the
privilege. So I jumped up.

MR. PISANELLI: Mr. McCrea wasn't jumping up fast
enough, neither was Mr. Peek.

THE COURT: Mr. Pisanelli, I understand what you're
saying.

MR. PEEK: But Mr. Peek --

THE COURT: Wait. Gentlemen, can I finish, please.
It's what happens when you've known people for a long time,
sometimes they step on you. So perhaps I can finish.

I certainly understand Mr. Pisanelli's position that
the delay in asserting the privilege may be determinative.
For purposes of the hearing that I am currently conducting I
am going to sustain the objection without prejudice for you to
brief it as part of the other issues. And if upon briefing I
make a decision that in fact there was a waiver by the period
of time that Mr. Kostrinsky was answering the question before
the privilege was asserted, I will let you ask Mr. Kostrinsky
those questions again.

MR. PISANELLI: Very well. Thank you. Thank you,
Your Honor.

THE COURT: All right. Did you have any more

questions for Mr. Kostrinsky? Because it's now 4:49 and
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you've gone on more than you told me you were going to.
MR. PISANELLI: I know. It's a curse. Very

quickly, I promise.

BY MR. PISANELLI:

Q While you were in Macau did you review any hard
documents, hard-copy documents?

A You know, we didn't go to Macau for purposes of
obtaining documents, it was more of a fact-finding/
interviewing thing, and if someone came with a document or two
as part of the interview, it's possible we looked at it. But
we didn't ask for anything and --

Q Did you review -- more specifically, Mr. Kostrinsky,
did you have an opportunity to see a file of hard-copy
documents kept in Mr. Jacobs's office that was labeled
"Qutrageous File"?

MR. McCREA: Objection, Your Honor, privileged,
attorney-client privileged, work product.

THE COURT: Sustained.
BY MR. PISANELLI:

Q Did you bring anything back to the United States

that was from Mr. Jacobs's office?

MR. McCREA: Same objection, Your Honor.

MR. PISANELLI: We're here talking about the
transfer of information from Macau to the United States and

whether the defendants have properly disclosed it to you. 1If
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Mr. Kostrinsky brought information back from Mr. Jacobs, that
goes to the heart of what we've been doing here for two days.
THE COURT: It does. But it may also be privileged
and protected by the attorney work product doctrine, which, if
the client wants to assert it, that's fine. It may cause me
to draw certain inferences which may be adverse at some other
time, but I'm not there yet.
BY MR. PISANELLI:

Q Okay. Who gave you that envelope?

A I -- it was from the IT department. I couldn't tell
you who for sure.

Q You heard Mr. Peek testify about putting the printed
emails from your office, printed Jacobs emails in a Redwell
and leaving them in your office? You heard him testify about
that?

A Yes.

Q Did you do anything with those emails prior to
leaving the company?

A I kept them in the office in the area with the

Jacobs matters.

Q In connection -- I'm sorry, I didn't hear you.
A In connection with the Jacobs matter.
Q You have a hard copy or a file of hard-copy

documents in your office concerning the Jacobs litigation; is

that what you mean?
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A Yes.

Q All right. Final thing I wanted to ask you before
we adjourn for the evening is you -- if I understood you
correctly, there were no restrictions on you obtaining
information from Macau prior to March of 2011; right?

A Yes.

Q But then after 2011 there was a change in that
policy; is that right?

A Well, I think the problem we were having before was
referring to a policy. It wasn't a specific policy that

occurred in March of 2011.

Q Was there a change in practice?

A Yes.

Q What was the change in practice after March of 20112
A I was not getting any documents from -- my requests

for documents went to the Macau legal department, and the
Macau legal department told me that I --

MR. McCREA: Objection, Your Honor.

THE COURT: Sustained.
BY MR. PISANELLI:

Q Do you know whether there was a change in practice
companywide, or are you only telling us about a change of
practice that affected you?

A I can't testify as to companywide. I can only tell

you what was [inaudible].
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Q So what you just described was just what happened to
you personally?
A It was referred to the legal department, so --

MR. McCREA: Objection, Your Honor.

THE COURT: Sustained.

Mr. Brian, Mr. McCrea, and Mr. Lionel, do you have
any questions you'd like to ask Mr. Kostrinsky?

MR. BRIAN: No, Your Honor.

THE COURT: Thank you, Mr. Kostrinsky. We
appreciate your time.

Mr. Lee, thank you for being here with him. Have a
nice day -- evening. Drive safely.

For those of you who will be coming back tomorrow,
we will be starting at 9:00 o'clock if you can all be here.
If some of you have places to be in the morning and they're
for hearings, if you'll tell me, I'll try and work with your
schedule.

MR. PEEK: Your Honor, for purposes of talking to my
partner and Mr. Manjit Singh is that you're going to look at
the video for four and a half hours tomorrow the first thing
in the morning? I know that's extracting teeth, I agree. Or
were you going to start -- so I can just let Mr. Jones know,
as well as Manjit?

THE COURT: You guys want to do a live witness

tomorrow, or do you want to watch a video with me?
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MR. BICE: We prefer to start with live witnesses.

THE COURT: Well, do you want to do Mr. Singh or Mr.
Jones? I have questions for both, although, as you know, my
questions are much briefer than yours.

MR. BICE: I believe, Your Honor, our preference
would be to start with Mr. Weissman.

THE COURT: Who?

MR. BICE: Mr. Weissman.

MR. McCREA: Your Honor, we object.

THE COURT: Wait. Wait. Remember what I said, Mr.
Bice, in my opening remarks was I had a list of people that I
thought were relevant, and I was going to have those people go
through my process.

MR. BICE: Yes.

THE COURT: 1I've got two more on my list I haven't
got to, those would be Mr. Jones and Mr. Singh. When I
finished my list I would then ask you if you had any
additional witnesses you thought I should listen to, and then
you would tell me why, and I would make a decision on a
witness-by-witness basis if I was going to let them go. So
I've got two people, Jones and Singh. What do you want?
Anybody care?

MR. BICE: Let's start with -- no, I don't think we
care.

MR. PEEK: I don't, Your Honor. 1I'll let Mr. Jones
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know.

THE COURT: Okay. Here's the only issue. If it's
going to cause a problem with a court hearing with another
judge, please tell Mr. Jones he can go to that, and bring me
Mr. Singh. 1I've already outlined my examination for both. I
anticipate that the cross -- or the examination by the
plaintiffs will be lengthy with both of them.

MR. BICE: Yes.

THE COURT: So it doesn't really matter which of
them comes, we'll get through them both.

MR. BICE: I understand.

THE COURT: So it'll take a morning to do one or the
other is my guess.

MR. PEEK: So I may have one come at 9:00 and one at
10:00, then, probably, Your Honor.

THE COURT: Okay.

MR. PEEK: 1I'll just find out, does it matter to --
would you ask the counsel whether it matters to them in case
Mr. Jones, who I say would be first, has a court hearing and
can't be here at 9:007?

THE COURT: I already said, so it doesn't matter
what matters to them. I already --

MR. PEEK: Thank you.

THE COURT: -- said if Mr. jones has a court

hearing, bring me Mr. Singh.
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MR.

PEEK: So it matters -- it matters to you, okay.

I will bring whoever can be available, Your Honor.

THE

judge because

COURT: Because I don't want to disrupt another

I've got Mr. Jones here so it's causing problems

for another judge. 1I'd rather he do what he has to do, and I

can handle another witness.

MR.
THE
MR.
THE
wants to tell

to get a hold

PEEK: Thank you, Your Honor. 1I'll --

COURT: But order is not important to me.

PEEK: Okay.

COURT: All right. Anything else that anybody
me of a housekeeping nature, other than we need

of the A-V guy so that we can make sure that the

damage Mr. Pisanelli did to the A-V wires will not impede our

ability to play the video deposition?

And
MR.

MR.

you can step down and go.
PEEK: Hopefully it will, Your Honor.

PISANELLI: Your Honor, I honestly do not mean

this in an inflammatory manner or argumentative or otherwise.

THE

COURT: Wait. Wait. Wait. Wait. Let's let

Mr. Kostrinsky leave the well so that it's -- you know, he's

not feeling threatened by you.

All
MR.

counsel to do

right. Go.
PISANELLI: I would ask Your Honor to direct

their best so that we don't do what we did again

today, to read Mr. Singh's depo as carefully as they can so
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that we don't have this inconsistent assertion of privileges
when it -- those same privileges on same questions did not
occur at the deposition.

THE COURT: Well, Mr. Singh is not a lawyer, he's an
IT guy.

MR. PISANELLI: Either way -- yeah -- that -- you
would think. But there's still a number of privileges.

THE COURT: There's not a whole lot of attorney-
client privilege that goes on when I've got an IT guy.

MR. PEEK: And, Your Honor, he was actually the
30(b) (6) guy.

THE COURT: Okay.

MR. PEEK: For your information, he was the --

THE COURT: For IT.

MR. PEEK: No, no, no. There were -- whatever the
topics were, most of them were IT issues, but he was the
30(b) (6) guy.

MR. PISANELLI: And here's why there was an
assertion of privilege.

THE COURT: Mr. McCrea, you better read Mr. Singh's
deposition before you come. That's all I'm going to say. I
don't have a copy, so I'll be probably in the same position I
am if you make an objection or you're going to have
significant objections. I will probably do what I did with

Mr. Kostrinsky and not ask my questions, which for Mr. Singh
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are about a page long and, give it to Mr. Pisanelli or Mr.
Bice. My pages for Mr. Kostrinsky were three pages long. Mr.
Pisanelli called -- handled all of them that I think you would
not have objected to. I had several you would have objected
to. And so, you know --

MR. PISANELLI: Your Honor, would you like for your
own use a copy of Mr. Singh's depo tonight?

THE COURT: No.

MR. PISANELLI: Or we can lodge it with the Court.

THE COURT: I don't think you understand. When I
was a brand-new Judge I let a lawyer tell me to take these
things home and do it overnight and then come back the next
day for my bench trial. That lawyer was Steve Peek. 1It's not
ever happening again, because it's not fair to me to get four
hours of sleep and come back and deal with you guys when you
all got sleep. It's just not fair.

MR. PISANELLI: I didn't mean to read it instead of
the testimony. You just didn't have one. You made a note
that you didn't have his depo transcript. So --

THE COURT: I don't want it unless it's an issue
tomorrow.

MR. PISANELLI: Should we lodge the original
tomorrow or just do it now for housekeeping?

THE COURT: You can give it to Billie Jo right now.

She'd love to have it. Anything else?
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MR. BICE: May I -- what would you like me to do
with this order for summary punishment? Would you like me to
keep it? May I --

THE COURT: I want you to keep it, and I want you --

MR. BICE: May I leave it with the court?

THE COURT: I have a stack here. I made 10 copies
while I was out --

MR. BICE: Okay.

THE COURT: -- so that I could cool down and not do
anything adverse to anybody who was in the case. Because I
have a little sign, and the sign says, "Patience is a virtue,
don't put them in jail." So when I feel like I need to read
that sign, I get up, and if I need to take some more time, I
make my assistant type the caption on this form. And then I
go to the copy machine and I make copies, because that takes
time, too. And then I come back and hand it to you.

MR. BICE: Understood. I just wanted to make -- I
wanted to know --

THE COURT: No, I have -- I have lots more.

MR. BICE: Understood. I will keep this one for
myself, Your Honor, as a reminder.

THE COURT: For your edification.

MR. BICE: Thank you.

THE COURT: Not to interrupt.

MR. BICE: Understood.
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THE COURT: Anything else?

evening.

You all have a lovely

MR. BICE: Thank you, Your Honor.

(Court recessed at 5:00 p.m., until the following day

Wednesday, September 12,

* *x k% k %
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MR. BICE: Thank you.
BY MR. BICE:

Q I know how you're going to answer this, Mr. Peek,
and I'm not, again, trying to be argumentative with you, but
is it fair to say that you were directed to not tell the Court
and us about these emails by Ira Rafaelson?

MR. McCREA: Objection. Attorney-client privilege.
THE COURT: Sustained.
BY MR. BICE:

Q Mr. Peek, do you deny that Mike Leven knew the
status of these emails and had directed that they not be
disclosed to us or to the Court?

MR. McCREA: Same objection.
THE COURT: Sustained.
BY MR. BICE:

o] Do you deny that Mr. Adelson knew about the status
of these documents and directed that they not be disclosed to
us or to the Court?

MR. McCREA: Same objection.

THE WITNESS: I'd only know that if I talked --

THE COURT: Mr. Peek --

THE WITNESS: -- to Mr. Adelson.

THE COURT: -- you can't answer. He's objecting on
attorney-client.

Right?
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MR. McCREA: Yes.

THE COURT: Sustained.

MR. McCREA: Thank you.

MR. BICE: I don't have anything further at this
time.

THE COURT: Thank you.

Did you want to ask any questions of Mr. Peek?

MR. BRIAN: I do, Your Honor.

THE CQURT: Just so we're clear, Mr. McCrea, you
don't intent to object to Mr. Brian's questions on basis of
attorney-client privilege?

MR. McCREA: I may, Your Honor.

THE COURT: You guys are on the same team. You
can't object.

MR. McCREA: Your Honor, but we're -- we're
making --

THE COURT: You cannot object to his questions.

MR. McCREA: TIf those -- those are my instructions,
I will obey them.

THE COURT: Well, no, you can't. He's on your team.
That's why I let you guys divide it up.

MR. McCREA: But, Your Honor, we have a different
rule here, I think, than these lawyers.

THE COURT: Okay. Then we're going to take a break

so you and Mr. Brian can make sure that any questions that you
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have a comfort level issue with don't get asked because you
can't object to his questions.

MR. McCREA: Then I won't.

MR. BRIAN: Your Honor, may I -- may I make a
representation to the Court? I think I can solve the problem.
I intend to couch all of my questions not to call for Mr. Peek
to reveal attorney-client privilege communications. That is
my intent. I'm actually going to try to couch the first
couple in those terms expressly, and I would admonish Mr. Peek
on behalf of my client, and I think Mr. McCrea would join me,
not to reveal attorney-client privilege communication. So
it's not our intent to do that.

THE COURT: The problem is that if you're asking him
questions and you're couching it with "and don't give me
anything that's attorney-client”, then we have a problem.

MR. BRIAN: Well, what I suggest, Your Honor, if the
question is objectionable I'm sure Mr. Bice will object. I'm
not going to do it, ask an objectionable --

THE COURT: Mr. Bice isn't objecting on the basis of
attorney-client. He's saying open the floodgates and let me
hear it all. That's --

MR. BRIAN: Can -- can we do it by --

THE COURT: Right, Mr. Bice?

MR. BICE: You are -- you are correct, Your Honor.

And actually, Your Honor, just so -- because we don't want to
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have any issues going forward on this case, I will consent --
I know my consent is irrelevant, you are the one that decides
-- I will consent to Mr. McCrea making objections.

THE COURT: Really?

MR. BICE: I will.

THE COURT: Okay.

MR. BICE: Because --

THE WITNESS: I don't know what to do here, Your
Honor.

MR. BICE: And the reason I say that, Your Honor, is
because from my perspective, one of the grievances I have in
this is I think that there's partial --

And I apologize, Brad. I'm just getting up here so
she can hear me.

There seems to be sort of selective waivers going
on.

THE COURT: 1I've noticed that you're going to file
briefs on that.

MR. BICE: I am.

THE COURT: That's why I told you.

MR. BICE: And I want to make sure that Mr. McCrea
doesn't later on argue that the reason that this selective
waiver went on is because he wasn't allowed to make an
objection.

THE COURT: All right.

54

0551




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

MR. BICE: That's my point.

THE COURT: Okay. The reason I'm uncomfortable in
the situation, and I'll tell you, but you can make the
objections, is because I typically do not allow a different
person to do the objections and the cross-examination, which
avoids the situation that I'm going to be in in a minute. So
given the comments that Mr. Bice had made, do what you need to

do, Mr. McCrea, and I hope we don't have too many problems.

THE WITNESS: Your Honor, may I -- may I -- I know
this may not be my position, but I also -- Las Vegas Sands is
not represented by Mr. Brian. And so they're -- they have to

be able to make objections.

THE COURT: Well, I know, but they're on the same
team. And, Mr. Peek, I'll remind you that if at any time you
need to take a break, you are the witness today, you have the
M&Ms and the water. So if at any time you need to take a
break, you let me know.

MR. BRIAN: Your Honor, I'll do the best I can. I
really don't -- I intend to get into things that are
non-privileged. The only thing I would say on the -- on the
privilege, and where I think we part company with Mr. Bice, is
I agree with Mr. Bice that a fact is not a -- is not covered
by attorney-client privilege. But when you ask a lawyer what
he knows and the only basis for that knowledge is the

communication, then that does call for attorney-client
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privilege information.

THE COURT: It can call.

MR. BRIAN: It can call. That doesn't mean that if
they were to serve an interrogatory that asked for the fact
that we wouldn't have to answer it. But the different way of
getting at it by asking the lawyer to communicate what he
learned through privilege. That's the distinction I think
we've been having back and forth today. But let me see if I
can do it in a way that -- that.addresses Your Honor's
concerns. I really -- I'm sensitive to them, I really am.

CROSS-EXAMINATION
BY MR. BRIAN:

Q Let me start with that big fat binder in front of
you where we -- Tab 5, the July 6th -- it's defendants'
statement regarding data transfers. Do you have that?

A They July --

July --
You mean the June 9th?

No.

- O N S ©)

You said July 6th.

THE COURT: I had Mr. Bice take those out, remember,

Mr. Brian?
THE WITNESS: Oh. I'm sorry. I'm sorry. I don't
have -- I don't have the -- my big fat binder is only the

transcripts. Mr. Bice removed out of this everything except
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hearing transcripts.
BY MR. BRIAN:
Q Oh. I thought you had it in front of you.

A But I have that -- I just have the little -- can I

Q You have the little one?

A Yes. Can I just use that instead of having the big
fat binder?

Q Just addressing your attention to the July 6th
document that you were shown called defendants' statement

regarding data transfers. Do you now have that in front of

you?

A Yes, I do.

Q Could you just turn to page 3 and look at lines 11
through 14.

A Yes.

Q And can you just read those lines into the record,
please?

A "Thank you for pointing this out. Mr. Kostrinsky

reviewed some of the emails. Stephen Peek and another
attorney from his law firm also reviewed certain emails on Mr.
Kostrinsky's computer. Some of Jacobs' emails were printed
and provided to or shared with outside and inside counsel. It
is possible that these emails were shared with other LVSC

employees."
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Q Okay. Now, you were asked questions by Mr. Bice
about conversations you had, I think, on May 23, 2012, and
again on or about June 25th regarding a statement that you
made that you didn't believe you had a duty before then to
advise them about the company's transfers of Mr. Jacobs's ESI.
Do you recall that testimony generally?

A I recall that testimony generally, and the questions
generally.

Q Okay. I want to go back now to the June, July,
August time period of 2011. Do you have that in mind?

A Yes, sir.

0 I think you testified that during that time period
the plaintiff gave you a list of priority custodians. Do you
recall that?

A Yes, sir, I do.

Q Did the plaintiff -- I mean plaintiff's counsel, I
guess, at that time, provide you with search terms?

A Yes, they did.

0 And did the plaintiff's counsel identify custodians
that he wanted you in your capacity as counsel for Las Vegas
Sands to run those search terms on?

A When you say you, if you're including my firm, yes.
I think the letters were just Mr. Jones.

Q Okay. Let me --

MR. BRIAN: If you could put up the June 23rd letter
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from Mr. Williams to Justin Jones and Stephen Ma.

THE COURT: 1Is there a reason we're using a letter?

MR. BRIAN: Pardon?

THE COURT: A letter is not part of a representation
made to me. See, this is what I keep trying to get --

MR. BRIAN: Well --

THE COURT: -- to narrow.

MR. BRIAN: -- the -- the --

THE WITNESS: This is also not a June. This is a
July 20th letter. 1Is that what you're talking about?

MR. BRIAN: It isn't, Your Honor, but the defense --
the defense, I think, that we're putting forward on behalf of
Las Vegas Sands and Sands China Ltd. was that there was no
legal duty to disclose this until Your Honor made Your Honor's
ruling on May 24th of 2012, in which case it was voluntarily
disclosed. And so I want the -- the record to show what
happened prior to that time. And it's related to the
cross-examination of Mr. Bice where he went into the back and
forth and he's going to testify to what happened leading up to
this -- to this day.

THE COURT: Okay. Let me ask you a question.

MR. BRIAN: Sure, Your Honor.

THE COURT: And I know, Mr. Brian, you haven't been
involved in this case really very long given its long history.

I've invited a motion on this issue related to the MDPA for
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about two years and I can't get anybody to take me up on it
because nobody wants to lose the issue. Because I, after
doing the research I've done related to it, have certain
feelings about it, but I need to have the briefing put before
me by counsel.

For some reason you guys, and I'm using defendants
as a group, don't want to frame the issue. And that's okay.
But you can't keep relying on it as your defense when you
refuse to do what needs to be done.

MR. BRIAN: May I respond to that, Your Honor?

THE COURT: Absolutely.

MR. BRIAN: In looking at the transcripts in
connection with this hearing, and I'm sure Your Honor noticed
this in connection with the June 9th hearing and the July 19th
hearing, on both of those occasions counsel for the defense
brought up the issue of the Macau Data Privacy Act. On both
of those occasions Your Honor said the issue was not ripe and
said that you're not there yet, words to that effect, and I --

THE COURT: It had to do with a stay. It didn't
have to do with the MDPA. It had to do with a stay related to
whether I was going to force the production of information.

MR. BRIAN: As I read the transcript, and I wasn't
there, and Your Honor is -- I'm sure Your Honor's recollection
is better than mine because I wasn't there, but as I read

that, what I thought Your Honor was saying as I read that
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transcript is that the Macau Data Privacy Act is -- the issue
is going to come up, and it will come up, is when there's a
motion to compel the production of documents in Macau, in
which case my client is going to have to decide, is going to
have to go through the hoops if they can go through them, and
there's some additional hoops that have been now set up by the
authorities

But assuming we could go through those hoops and we
can't satisfy them, that is the consent of the people whose
personal privacy, the consent of the authorities, if we can't
do that, then they would be briefing on the Act. I read Your
Honor's comments, frankly, the other night when I was looking
at it, as you didn't think that issue would be ripe until we
got to that stage. If I'm wrong, then we should accelerate
that briefing. That's how I read that.

THE COURT: Okay.

MR. BRIAN: But, I don't know.

THE COURT: Every time the issue was presented to me
it seemed to be presented in conjunction with Las Vegas Sands
and Sands China not having to do the work because of the MDPA
and asking for a stay, asking for a delay and me requiring
them to comply with their obligations under Rule 16.1 and
under the jurisdictional discovery that I had ordered. That's
every time the issue was presented to me, and every time

somebody asked for a stay, I said it's premature because you
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haven't filed a brief yet. You haven't done it yet.

MR. BRIAN: Okay. I will go back and study those
transcripts, Your Honor, but my point of the question --

THE COURT: It started with Mr. Krum.

MR. BRIAN: But -- but the point of the questions
now, Your Honor, is simply to make a record on whether or not
Mr. Peek believed that he had a duty to do more than he did in
the summer of 2011. If Your Honor thinks the record, that you
have enough information on that, then I can move through it,
but --

THE COURT: I don't have enough information on what
Mr. Peek thought. I have no idea what Mr. Peek thought
because nobody will let him answer the question because Mr.
McCrea keeps directing him not to answer the questions on
attorney-client privilege and attorney work product.

MR. BRIAN: And I'm -- what I'm trying to do is put
information in the record that is non-privileged from which
Your Honor can draw an inference.

THE COURT: Well, you -- Mr. Brian, you do what you
need to do.

MR. BRIAN: That's what I was trying to do, Your
Honor. And I can do it -- I think I can do it relatively
quickly.

MR. BICE: Your Honor, I just want the record to

reflect that's fine, but you had previously stopped me from
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using some -—-

THE COURT: I know. And I made you take them out of

the book.

MR. BICE: 1I'm going to bring them back in.

THE COURT: I don't want them back in.

MR. BICE: It can't be a -- it can't be a one-way
street.

THE COURT: 1I'm not looking at it.

MR. BICE: Okay. Well, Mr. Brian --

MR. BRIAN: Well, I thought -- I thought -- I don't
want this -- don't want to -- the record is the record, Your

Honor, and I don't want to argue what the record is, but Mr.
Bice was allowed to get into some of this.

THE COURT: Because Mr. Peek wanted to give context
to some of the answers that he was giving, and so I gave Mr.
Bice latitude that I typically would not give when I have
already said a hearing is going to be limited in deference to
Mr. Peek because he wanted to put certain things in context
and I think it's only fair to let him put things in context.
The problem I'm having is we can't use it as a sword and a
shield, which is what is being attempted to be done at this
point, at least from my prospective given what I've heard so
far in the last day and a half.

MR. BRIAN: Not on this issue. I mean, this -- this

-- these are --
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THE COURT: Not on this letter.

MR. BRIAN: The letter is a different issue. You
may find it beyond the scope. It's not privileged, so I'm not
using a sword or shield. If Your Honor thinks that the
context is -- is --

THE COURT: Do you remember what I just told Mr.
Bice when I said lawyers put stuff in pleadings all the time
and the --

MR. BRIAN: Yes.

THE COURT: -- information they get for pleadings is
from communications with their clients? So if you ask them
why they put that in the pleadings, sometimes it's attorney
work product and sometimes it comes from an attorney-client
privilege. 1I've read the briefs. 1I've looked at the briefs.
Arguing with me about what's in the briefs is an argument as
opposed to something that perhaps should be the subject of
limited examination as opposed to broad examination. I didn't
let Mr. Bice go into any detail the reasons behind what was
put in those pleadings because my perception is lawyers
interview clients, look at information, gain that information,
and then synthesize it and put it in briefs. That's what they
get paid to do

MR. BRIAN: Correct.

THE COURT: But going behind what they've written in

the briefs sometimes is an invasion of the privilege and I
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can't let you tell me, Mr. McCrea tell me, that we're not

going to go through that, and then have you do the same thing.

consult with Mr.

MR. BRIAN: Okay. Can I have about one minute to
McCrea --

THE COURT: Sure.

MR. BRIAN: =-- and Mr. Lionel?

MR. PISANELLI: Your Honor, while they're

consulting, would this be --
THE COURT: How about --
MR. PISANELLI: -- a good time --
THE COURT: No, wait, wait, wait.
MR. PISANELLI: -- for a comfort break?
THE COURT: Yes, we'll take a break for comfort.

THE WITNESS:

I'm ready for a break, Your Honor.

(Court recessed at 2:38 p.m., until 2:45 p.m.)

MR. BRIAN:

I'm done. I took your advice. I'm a

quick study, Your Honor.

he has no

(Off-record colloquy)

THE COURT:

All right. I understand from Mr. Brian

further questions for Peek, Mr. Peek.

MR. BRIAN:

THE COURT:

MR. BRIAN:

THE COURT:

MR. BRIAN:

I'm a quick learner --
Unfortunately --

-- Your Honor.

-- I have a question --

No further questions.
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THE COURT: -- for Mr. Peek, which may cause some
discussion.

Mr. McCrea, please feel free to object to my
question, but I am asking it as a follow up because Mr. Peek
used these words twice, and I need to understand what he
meant.

REDIRECT EXAMINATION
BY THE COURT:

Q Mr. Peek, in explaining why you made the statement
that you did on page 55 of the June 9, 2011, transcript where
you say, "Let me just add one thing because I didn't address
this. That same data privacy act, Your Honor, also implicates
communications that may be on servers and email communication
and hard document, hard -copy documents in Las Vegas" -- 1
interrupted you, and you said, "Sands, as well." A couple of
times during your examination you have indicated that was as
far as I was permitted to go. What did you mean by that?

MR. McCREA: Your Honor --

THE WITNESS: In my --

THE COURT: Wait. I'm waiting for Mr. McCrea to
tell me what his objection is.

THE WITNESS: Okay. Well, I --

MR. McCREA: Well, my -- my objection is
attorney-client privilege. To the extent he can answer that

question without invading that privilege, fine. But I would
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caution the witness not to divulge any attorney-client
communication.
BY THE COURT:

Q So you're not to divulge any attorney-client
communication. If you can answer the question without doing
so, I would love you to tell me what you meant by using those
words.

A In my judgment, Your Honor, I went as far as I could
go because I was constrained by the MDPA as you have
characterized it. I thought I was putting -- I believe with
the statement -- not believe. I was, with that statement that
I made, putting you, opposing counsel on notice that there was
data in the U.S., but I did not feel I could specifically
identify what that data was as a result of the constraints of
the MDPA.

Q Okay. Thank you.

THE COURT: Mr. Bice, did you have any questions you
wanted to ask him in the limited examination from Mr. Brian
and me?

MR. BICE: 1I'm not sure Mr. Brian really got much of
a question out. I was going to stand up here and say that I
had another hour based on Mr. Brian's examination, but I'm not
sure Her Honor would find that amusing today. I do have a

couple of follow ups.

//
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RECROSS-EXAMINATION
BY MR. BICE:

Q Mr. Peek, in reference to the statement that the
Court just read to you, you indicated that there may, if you
look at page 55 of the transcript that the Court is quoting
from, you indicated that there may be information; right?
There wasn't -- by the time you made that statement, if your
position is that what you were trying to do is trying to
disclose to the Court and to us that this data existed, there
was no maybe about it, was there?

A No.

Q Okay. And from your standpoint, as I understand it,
the Macau Data Privacy Act didn't stop you from reviewing
every one of those emails; correct? As counsel for Las Vegas
Sands?

A Not at that time.

Q It didn't stop you from copying more than 100 of
them; correct?

A Not at that time.

Q It didn't stop Mr. Kostrinsky from disseminating
some of them to the legal time inside the -- that was
representing the company; correct?

A Let me back up a little bit, Mr. Bice. When you say
"it didn't stop me", what I -- what I learned in May from

opinions of Macau counsel --
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MR.

cut him off, Your Honor.

testifying, but I --

THE
McCrea is not
answer.
MR.
MR.
he's going to
THE
MR.
THE
MR.
THE
THE

question when

doing it.
MR.
THE
talk about --
THE
THE

Once I got those opinions,

BICE: I have no objection -- I don't want to

I have no objections to him
COURT: No, I don't either. 1I'm waiting. Mr.
saying anything, so we're going to let Mr. Peek
BICE: That's fine.
McCREA: I am going to object, Your Honor, if

start rendering --

WITNESS: I'm sorry. I'm not --

McCREA: -- testimony --

WITNESS: =-- trying to. I was trying --
McCREA: -- of opinions received from other --
COURT: That's what he was saying, Mr. McCrea.
WITNESS: I may have misspoke in answer to your

you said that the -- it didn't stop me from

yes.

those opinions.

THE

emails.

McCREA: Your Honor, I have to object.

COURT: Mr. Peek, Mr. McCrea doesn't want you to
WITNESS: Sorry.

COURT: -- what you did as a result of reading
WITNESS: I read the -- I read the Kostrinsky
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MR. McCREA: Move to strike --
THE COURT: Granted.
MR. McCREA: -- his prior testimony.
THE COURT: Okay.
BY MR. BICE:

Q Those emails, again, Mr. Peek, you disseminated --
or Mr. Kostrinsky disseminated some of them amongst the legal
team; correct?

MR. McCREA: Your Honor --

THE WITNESS: Yes.

MR. McCREA: -- this is all starting to be argument.
It's very repetitive. These are asked and answered questions.
I don't know why we have to go over this time and time again.

THE COURT: 1I've already -- I think I've gotten the
answers about the dissemination.

MR. BICE: Okay.
BY MR. BICE:

Q Do you recall, since the Judge doesn't want us to
use documents, do you recall getting an email from Mr.
Williams telling you that once you tell them what they're
withholding on the grounds of the Macau Data Privacy Act, then
they can file a motion to compel?

MR. McCREA: Your Honor, this is beyond --
THE WITNESS: The same thing that Mr. Brian was

going to show me?
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MR. BICE: No, it's not actually.

MR. McCREA: 1It's beyond the scope of his
examination and the Court's examination.

THE COURT: 1I agree it is, and I remember, Mr. Bice,
very well.

MR. BICE: Thank you, Your Honor.

THE COURT: Anything else?

THE WITNESS: Your Honor, there was one thing that
nobody asked me that I wanted to correct this morning.

THE COURT: Remember, Mr. Brian, Mr. Peek wanted to
ask to provide us some additional information?

THE WITNESS: He may not know --

THE COURT: And I made him --

THE WITNESS: -- what it is.

THE COURT: -- write it down so he wouldn't forget?

MR. BRIAN: Well, he didn't give it to me, so I
don't know what it is, Your Honor.

THE COURT: Mr. Peek, is there anything you wanted
to add?

THE WITNESS: Yesterday during an exchange with Mr.
Bice about whether or not Mr. Jacobs had a Venetian.com and he
said are you positive about that, and it was in context of the
May 24th. 1I've gone back to learn that in fact for a limited
period of time when Mr. Jacobs was a consultant in the April,

May, March, April, May, June period of time in 2009 that he
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did have a Venetian.com address. But the emails that were the
subject of this litigation I understood were related to his
employment by Sands China Ltd. and it was a Venetian.com --
.mo or Venetian.mo. I'm not sure. That was the only
correction.

THE COURT: All right. Anybody need to ask any
additional follow up questions before I let Mr. Peek step
down?

Thank you, Mr. Peek.

THE WITNESS: Thank you, Your Honor.

THE COURT: Since it is 2:51, I would really like to
start with Mr. Kostrinsky, although I think that Mr. Justin
Jones will be shorter and could get out of here in 10 minutes
if we all work together.

MR. BICE: You're giving --

THE COURT: I was giving Mr. Justin Jones the
opportunity to leap up and try and beat --

MR. JONES: Your Honor, I've been here since the
beginning. I would love to get out of here quickly.

MR. PISANELLI: Your Honor, just out of a courtesy
to Mr. Kostrinsky and to do my best not to get one of those
pieces of paper you gave him --

THE COURT: His wasn't filled in.

MR. PISANELLI: I know. I don't think the

cross-examination of -- or the examination of Mr. Jones is
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going to be ten minutes. The reason I bring that up is out of
a courtesy --

THE COURT: That's fine.

MR. PISANELLI: -- to Mr. Kostrinsky.

THE COURT: So my three questions that I have for
Mr. Jones you're saying would be the tip of the iceberg?

MR. PISANELLI: It will.

THE COURT: Okay.

So, Mr. Jones, I'm sorry. Sit back down.

MR. JONES: May I be excused, then?

THE COURT: Until when?

MR. PISANELLI: We don't have an objection if he
wants to come back tomorrow.

THE COURT: Mr. Jones, we'll see you tomorrow.
Drive safely. There's a flood out there. The north entrance
is closed.

All right. Mr. Kostrinsky, can you can come on up.
MICHAEL KOSTRINSKY, COURT'S WITNESS, SWORN

THE CLERK: Thank you. Please be seated. State
your name and spell it for the record.

THE WITNESS: Michael Kostrinsky;
K-0-S-T-R-I-N-S-K-Y.

Good afternoon, Your Honor.
//
/7
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DIRECT EXAMINATION
BY THE COURT:

Q Good afternoon, Mr. Kostrinsky. I know you aren't
with the Sands anymore because you're representing CECO in the
CityCenter litigation, which wouldn't be consistent with still
being employed at Las Vegas Sands. When did you leave?

A Right after Thanksgiving, shortly after Thanksgiving
of 2011.

Q Okay. How did you become involved in the transfer
of ESI related to Mr. Jacobs to the United States?

MR. McCREA: Objection, Your Honor. Attorney-client
privilege.

THE COURT: Was that the same objection that was
made at‘the deposition? Because, remember, I wasn't at the
deposition.

MR. PISANELLI: Your Honor, we have about
100-something pages of this very topic in his deposition.

THE COURT: Was it discussed?

MR. PISANELLI: Yes.

THE COURT: Mr. McCrea, have you looked at Mr.
Kostrinsky's deposition to see what he answered?

MR. McCREA: I have read Mr. Kostrinsky's
deposition, yes.

THE COURT: But didn't he answer on this topic? The

reason I think he answered on this topic is I had motion
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practice related to some additional witnesses based on his
testimony. My recollection was this is one of the areas he
talked about.

MR. McCREA: Your Honor, I think if they're
contending that he answered this in his deposition, that they
should show us where he answered this in his deposition.

THE COURT: All right. Then I am not going to ask
the questions.

Mr. Pisanelli, you're up.

MR. PISANELLI: All right. Thank you, Your Honor.

THE COURT: Sorry, Mr. Kostrinsky. I was going to
try and be short and to the point and get us done.

THE WITNESS: I appreciate that, Your Honor.

MR. PISANELLI: I'm not sure, Your Honor, how we
would do it, but if you find it appropriate to have an
accommodation for Mr. Lee who is Mr. Kostrinsky's personal
counsel so that he can be available in case he wants to make
an objection.

THE COURT: Well, I know Mr. Lee is here because he
was here on CityCenter this morning and I had to talk to him.

So, Mr. Lee, if you want to come sit in the jury box
or pull up a chair up here somewhere where if you need to make
an objection Jill will be able to hear you. And I know you
know not to interrupt.

MR. LEE: But I never received one of those contempt
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notices.

MR. BICE: Well, here, David. Let me find that for
you.

THE COURT: All right.

MR. PISANELLI: Thank you, Your Honor.

THE COURT: And I'm going to permit Mr. Pisanelli to
examine because I have not had the benefit of reviewing the
transcript of Mr. Kostrinsky, so I will be unable to do what
Mr. McCrea has asked to be done with respect to the questions
I had intended to ask Mr. Kostrinsky.

MR. PISANELLI: I don't‘—— just so you know,
understanding that we are examining an in-house lawyer,
understanding that independent counsel came into the case so
as to preserve objections, I've done my best to have a
citation available for Your Honor for the topics that I'm
going to talk about. If any specific question I ask you want
to know where it is in the transcript, I'll do my best. I
don't know that I'll have them for every single subquestion,
but certainly for every topic I am drawing from the
examination so as to make sure that we are as efficient as we
can on that point.

THE COURT: That's fine, and I know Mr. McCrea will
appreciate that.

MR. PISANELLI: Okay.

CROSS-EXAMINATION
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BY MR. PISANELLI:

Q Mr. Kostrinsky, how long did you work for the Las
Vegas Sands?

A Maybe 15 months.

Q Can you tell us the range, a range?

A April of 2010 to, I think, either the very end of

November or the very beginning of December 2011.

0 And what was your position with the company?

A I was one of a few deputy general counsel.

Q Did you have any general area of responsibility?

a Initially it was litigation, but it changed pretty
quickly.

0 Who did you report to?

A The person who hired me initially was Mr. Gonzalez.

Q And did you report to some other executives at Sands
-- or I should say Las Vegas Sands during the course of your
19 months there?

A Yes.

0 All right. Who else did you report to?

A I reported to the subsequent general counsel, Gayle
Hyman. I reported briefly to another general counsel, Ira
Rafaelson, and I reported for limited purposes to Rob
Rubenstein.

Q Are you able to identify the general date ranges of

when you were reporting to these different people?
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A Sort of.

Q And the question presumes that you were switching
your reporting obligations based upon date range. Am I right
in making that assumption?

A Well, yeah. Everything is associated with a date,
so, yeah.

Q Okay. Did you have reporting responsibilities, in
other words, that related to the nature of the project you may
be working on?

A Yes.

Q So let's talk about the date range first. What were

the date ranges for each person you were reporting to?

A I reported to Mr. Gonzales for maybe a month, and
then he -- I believe he resigned. I don't have the details of
his departure. And then Gayle Hyman was the -- I believe she

was an interim general counsel, and then the permanent general
counsel, so I reported to her for both of those tenures.
Although, while she was still general counsel, the
responsibility of handling the Jacobs litigation that we're
here for and one or two other matters was transferred from Ms.
Hyman to an attorney named Rob Rubenstein, and that was in --
I'm assuming you want me to tell you the dates which is part
of your question?

0 And I think you're giving us a good idea. If Mr.

Gonzalez left after a month of your tenure, is it fair for us
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to then understand that the remaining 18 months you had a
general reporting assignment to Ms. Hyman?

A Yeah, but when -- in April of 2011, that's when the
Jacobs litigation and one or two other matters, the
responsibility of those cases shifted from Ms. Hyman to Mr.
Rubenstein. So as to those matters I reported to Mr.
Rubenstein, and as to the other matters I still reported to
Ms. Hyman.

Q All right. Thank you. And you've referenced a
couple times already one or two other matters. What are
those?

A The response to the SEC subpoena.

Q Is there another one?

A I'm not sure of the third one if it was Mr.
Rubenstein or if I still reported to Gayle on it.

Q Is it that you're not sure of what the third one

was, or who you were reporting to?

A I can't recall specifically who I was reporting to.
Q Okay. What was the -- the general subject matter?
A It was -- there's a securities shareholder piece of

litigation, and I think that was with Mr. Rubenstein, as well.
Q When you referenced an SEC investigation or

subpoena, do you include any work that you had to do in

connection with the Department of Justice investigation, as

well?
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A I think they were being administered jointly, so I
don't differentiate one from the other.

0 So anything related to the SEC or the DOJ you were
reporting to Mr. Rubenstein? Do I have that right?

A Yes.

0 Okay. Now, before we get into the work you did and
the Jacobs related work, not including the SEC subpoena and
DOJ and that topic, the Jacobs related work, let me first talk
about some of the work you did there for the Sands in those 19
months. Now, as part of your responsibility you worked on

projects that related to the Macau operations; is that right?

A There -- yeah, a few. Not many, but yes.

0 How many would you say?

A I think just one.

Q Just one? Was this pre-April 20117

A The matter had started before I got to the company,

and so I was asked to work on it after I started.

Q By the way, is there a significance to the April
2011 date as it related to your work load?

A I don't understand the question.

Q You used a reference about switching your reporting
to Mr. Rubenstein for some of your work as of April 2011.
What was the significance of that date, if any?

A I don't know about any significance to the date.

That's when I was informed that the reporting requirement was
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changing.

Q All right. All right. Fair enough. Now, prior to
that time working on the project or projects related to the
Macau operations, were you called upon to obtain information
from Macau as part of your work?

MR. McCREA: Objection, Your Honor. Attorney-client
privilege.

MR. PISANELLI: Your Honor, Mr. Kostrinsky testified
to this topic during his deposition at page 66, line 23.

THE COURT: Mr. McCrea, can you look at that,
please.

MR. McCREA: Page what?

MR. PISANELLI: 66.

THE COURT: 66, line 23.

MR. PISANELLI: It's probably fair, Charlie, to
start at line --

MR. BRIAN: Page 63 or 667

MR. PISANELLI: Page 66. I would start at line 17,
moving over to the next page at line 4.

MR. PEEK: He didn't ask that question, but that's
all right.

MR. McCREA: I don't think that was the question
that was asked, but --

THE COURT: Okay. What was the question that was

asked so I can evaluate it, please? I'm asking Mr. McCrea,
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since he's there reading.

MR. McCREA: 1I'm sorry, Your Honor?

THE COURT: What was the question that was asked?

MR. McCREA: In the deposition?

THE COURT: Yes.

MR. McCREA: Okay. Well, there were several --
several questions, asked, Your Honor.

Question, "Had you been supplied with data that you

requested prior to March 2011? Had you been

provided with data from the Macau subsidiaries
pursuant to requests that you had made?"

"Yes, information, including documents."

THE COURT: Sure sounds like he was getting
information from Macau, huh?

MR. PISANELLI: Courtesy copy?

THE COURT: May I, please. It appears that this
area has already been discussed during the deposition of Mr.
Kostrinsky. I will overrule the objection. Thank you for
proving me with a copy of the deposition. I will now try and
keep up.

MR. PISANELLI: You're welcome.

BY MR. PISANELLI:
Q So as part of your work for -- you know what, let me
back up a minute. I think it's probably a very important

foundational question that I overlooked. Who were you

82

0579




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

employed by?

A Las Vegas Sands Corporation.

Q All right. Any other company during those 19
months?

A No.

0 You didn't work for Sands China?

A No.

Q Okay. So as part of your work for Las Vegas Sands
you were called upon to obtain information from Macau;
correct?

A I don't -- I don't know if I can phrase it that way.
I was asked to work on a matter that was pending.

Q And as part of your duties and responsibilities on
that matter you were called upon to obtain some data from
Macau; right?

A I think all the -- all the data was already -- was
already in hand. I don't think I made specific requests for
data from Macau for that project.

Q Do you recall during your testimony where you told
us that there was -- when you needed data from Macau you would
simply call up Sands China in-house counsel, tell them what
you needed, and it would be sent to you? Do you remember
that?

A I do, but I don't know if it was in the context of

that project.
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Q Fair enough. My --

THE COURT: Do you have --

MR. PISANELLI: My mistake for narrowing it.

THE COURT: -- a copy of the deposition that you can
provide to Mr. Kostrinsky --

MR. PISANELLI: Yes.

THE COURT: -- in case when you ask him questions he
wants to look at the transcript, as well?

MR. PISANELLI: Good idea.

THE COURT: That's why I'm here.

MR. PISANELLI: May I approach? May I approach?

THE COURT: Yes, you may.
BY MR. PISANELLI:

Q So the point I'm getting at, Mr. Kostrinsky, is that
when you needed data from Macau, no matter what the project
was, there were no restrictions on your access to that
information; is that right?

A At that point in time, that's -- that's correct.

Q Right. You were not aware of any policies for LVSC
that restricted your ability to obtain information; right?

A What's the time frame? At the time I was working
the project, that's correct. Yes.

0 Let's use as a trigger prior to April 14, 2011, you
were not aware of any policies restricting your access to

Macau data?
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No, that's not accurate.
I'm sorrxy?
That's not accurate.

Okay. So let's turn to page 63. You there?

- o B B @

Not yet. Do you have the one with the -- with the
-- when they put it on four pages?
Q I'm sorry?
A Do you have the transcript where they condense it?
MR. PISANELLI: Do you have it condensed?
BY MR. PISANELLI:
Q Is that one going upside down on every other page?
THE COURT: Here, why don't you use mine. Mine 1is
not upside down on the back pages. 1I'll switch with you.
I'll take the other one.
MR. PISANELLI: We have one that can go in the

binder, Your Honor.

THE COURT: Let's try this for a minute. ©Oh, no,
think mine is the same as yours, Mr. Kostrinsky.

MR. PEEK: Your Honor, he can use mine.

MR. PISANELLI: Here we go.

MR. PEEK: Or the Court can use --

THE COURT: 1It's okay. Go.

MR. PEEK: Mine is in a three-ring binder. Would

you like it, Your Honor?

THE COURT: No, I can read upside down.
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MR. BICE: Your Honor, we have the original if Her
Honor would like the original.

THE COURT: No, but I'd like the original published.

MR. BICE: Okay. Let's do that.

MR. PISANELLI: May I approach the clerk, Your
Honor?

THE COURT: Yes, please.

And, Mr. Kostrinsky, if any time you want to look at
the original deposition instead of the one you currently have
in your hand, please let me know and I will have the clerk
hand it to you. Otherwise, we'll just hold it over here and
mark it published.

MR. PISANELLI: Just so we're clear, the only bound
one, apparently, in the room is the original, so it'll be
easier for Mr. Kostrinsky if he wants to use it.

BY MR. PISANELLI:

0 So with my apologies for that inconvenience, Mr.
Kostrinsky, I have directed you to page 63. Let me know when
you're there. |

A Okay. Okay.

Q There you were asked:

"Prior to April 14, 2011, were there any

restrictions upon your access to information from

the Chinese subsidiaries?"

And you answered, "Well, I had a practice of if I
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needed a document or documents that I would make a
request through the legal department of the Sands
China property."

Next question, "Was that a company policy, or was
that your policy?"

A Yeah, I -- you were asking about policies.

0 And that's my question now, of whether you were
aware of any policies in Las Vegas Sands that restricted your
ability, prior to April 14, 2011, to obtain data from Macau?

A Yeah, there was -- there was not a policy in place

on April 14th.

Q Okay.

A But we do talk about it a little later on in the
deposition.

Q And you are not aware of any policies that

restricted executives, non-lawyer executives, from obtaining
information from Macau prior to April of 2011 either, were
you?

A No, I was not aware of those policies.

Q And Mr. Kostrinsky, there was never a time, was
there, when you asked for information from Macau but were
denied that request?

A No, there was a time when that occurred. That's
what I was trying to look for in the deposition a few minutes

ago.
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Q

Again, I'll ask you to turn to page 65. Let me know

when you're there.

A

Q

Okay.

Mr. Bice asked you:

"I'm not asking you what the position was. I'm just
asking you was there ever a time in which you were
denied access?"

And after Mr. Peek and Mr. Lee and Mr. Bice entered

into a little discussion, you answered:

"The way the question is phrased, the answer would
be no."

Do you see that?

Yes.

Okay.

MR. McCREA: Your Honor, rule of completeness. He

ought to read the whole --

MR. BRIAN: Next page.
THE COURT: Sure.

THE WITNESS: Yeah, because we put it into context a

few lines after that. That's what I was trying to refer to

you earlier. And I had mentioned in the deposition that -- do

-- do I recall -- you asked me or Mr. Bice asked me:

"Did you ever ask for any information from any of
the Macau subsidiaries that was not supplied to

you?"
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"In a way, yes."

"Okay. Tell me when."

And Mr. Peek asserted an objection or just when is
all he asked, and I said in March of 2011. Then we moved it
from the April 14th date back to the March date, just a few
weeks before that.

"Prior to March of 2011 had you ever not been

supplied with information that you asked for?"

And then I answered, "Not that I can recall."

BY MR. PISANELLI:

Q So are we to read from that, then, that the time
that you were thinking of where you denied access was between
March and April?

A Yes.

Q Okay. And do you remember what the circumstances
were?

MR. McCREA: Your Honor, objection. Privilege.

THE COURT: This is just a yes or no right now. He
either remembers or he doesn't.

THE WITNESS: I do.

BY MR. PISANELLI:

Q Okay. What were the circumstances?

MR. McCREA: Objection. Attorney-client privilege.

THE COURT: Sustained.

BY MR. PISANELLI:
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Q All right. And so to be clear, however, prior to
March of 2011 you had never been denied access to Macau
information as an in-house counsel of Las Vegas Sands, fair
enough?

A That's fair.

Q Okay. Now, the types of information that you would
receive from Macau included email; is that right?

A Yes.

Q Okay. You also received from Macau company
governance, documents; is that right?

A Corporate records, yes.

0 You received documents concerning ongoing litigation

concerning Sands China; right?

A I think it was limited to status reports.
Q Well, you also -- we're going to talk about that in
little -- a lot more detail in a few minutes, but you also

received a lot of information concerning the Jacobs litigation
from Sands China; right?

A Yeah.

Q Okay. So let's talk about that. Did you understand
that the information that was being sought concerning the SEC
and the Department of -- Department of Justice investigations
were related to the Jacobs litigation and allegations?

MR. McCREA: Objection, Your Honor. Attorney-client

privilege, work product privilege.
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THE COURT: Sustained.
BY MR. PISANELLI:
Q You helped gather information to -- for analysis and
response to the SEC subpoena; is that right?
A Up to a certain point in time, vyes.
Q Okay. When did you start that work?
A I think the subpoena is dated February 9th, so I
think it would probably be within a few days of that.
Q Now, you were doing all of this work, gathering
information at the direction of Mr. Rubenstein?
MR. McCREA: Objection, Your Honor. Work product,
attorney-client privilege.
THE COURT: Sustained.
BY MR. PISANELLI:
Q Were you making your own individual decisions on
what to do by way of collection of documents?
A No.
Q Those were being made by people you report to?
MR. McCREA: Objection, Your Honor. Attorney-client
privilege.
THE COURT: Sustained.
BY MR. PISANELLI:
Q You gathered documents related to Las Vegas Sands
for a response to the SEC subpoena; right?

A Yes.
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Q And you were -- your primary goal in relation the
SEC subpoena was to gather documents that were located in the
United States, do I have that right?

A Yes.

Q Okay. And you did that by, in essence, just
reaching out and communicating to other employees of the
company; right?

MR. McCREA: Objection. Work product.

THE COURT: Overruled.

THE WITNESS: Could you rephrase the question?
BY MR. PISANELLI:

Q Sure. You sent emails out to other executives,
employees of Las Vegas Sands Corp in an effort to assemble
records or information that might be in other people's
possession; right?

MR. McCREA: Objection. Attorney-client privilege.

MR. PISANELLI: He already testified to it, Your
Honor.

THE COURT: But isn't this in -- I'm looking at the
page in the depo where it's discussed. 1I'm looking at page 69
and he's discussing it.

MR. PISANELLI: It's on page 43, as well, and ﬁage
44,

MR. McCREA: Very well.

THE COURT: Okay.
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You can answer.

THE WITNESS: I can answer?

THE COURT: Did you send emails to people?
BY MR. PISANELLI:

Q Tell Her Honor generally what you did in order to
assemble this information to respond to the SEC subpoena.

A I did research to find out who may have the
pertinent information related to the request that was in the
subpoena. And I pretty much copied and pasted those specific
parts of the subpoena into an email in which it was sent out
to the people that may have that information requesting them
to review their records and see if they have anything
responsive and to provide it.

Q You characterized during your deposition that you
had sent those requests out to -- my best recollection was a
lot of people. Do you know as you sit here today
approximately how many people you were dealing with to
assemble this information?

A It was -- it was overkill. I can't tell you a
specific amount, but I rather would ask too many people for

information than too few people.

Q Sure. Let's just use a simple target. More or less
than 507
A If I was -- if I was pinned down, I'd probably say
more.
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0 Okay. Fair enough. What did you do with the
documents? Well, strike that. Let me back up a step. Did
you get responses from the people you were communicating with?

A Yes.

0 So you were -- you were getting documents and other
information in response to your emails, fair enough?

A Yeah, I -- there was more than just emails. I mean,
I had asked people as well if they were nearby and would
follow up with an email. And as part of the research process
I would have also asked them if they had the records
themselves. So it wasn't just solely email, but the records

that came in, yeah, I gathered those.

Q Did you review them?

A I reviewed a lot of them. Whatever I received would
go -- would be processed. I didn't make a decision whether
they were responsive or not or filter them. I just -- I just

processed them in terms of the protocol that had been set up.

Q All right. What do you mean when you use the word
process?
A Well, the documents that were being received were

being stored, and so people who were giving me responsive
documents, they were being stored. And I would review most of
those documents, but if I -- I didn't review all of them, they

would still be moved to whatever they were being responsive

to.
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Q What form was this information that was being
presented to you? Was it electronic or hard copy?

A I think the majority, if not all of it, was
electronic.

Q And what did you do with it?

A I stored it on a special server, a storage server,
sort of like an electronic filing cabinet.

Q Okay. I think we may have used during your
deposition a phrase like a document repository. Is that fair?

A Yeah.

Q Also used phrases throughout your deposition of
share drives.

A Yes.

Q Same thing?

A Same thing.

0 All right. So you created through use of the IT
department a share drive or repository for this information
you had gathered domestically in the United States?

A Well, I don't know if I could say I created it.
This was a process that I was told to set up, and that's what
was set up.

MR. McCREA: Your Honor, objecting on scope. I
don't know what this -- it was covered in his deposition, but
I don't know what it has to do with this hearing.

THE COURT: Okay. The objection is overruled.
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BY MR. PISANELLI:

Q And so the IT department set up this repository.
Did you understand this repository allowed people to access
the documents that were put on there, the data that was put on
it electronically, or remotely I should say?

A That was the purpose of it, yes.

Q Sure.
A Yeah.
Q And the only thing a person would need in order to

access this information would be the appropriate passwords or
whatever that information would be, fair enough?

A I would defer to the IT people as to the secured
access to it, but, yeah, they need to have a secured
authorization to get onto it, yeah.

Q Anyone -- strike that. Who could put documents onto
that repository you created?

A Again, I didn't create it. It -- you keep saying I
created it. It was set up, and that's what the protocol was
to put the documents onto.

Q And who had the ability to put documents on it?
Whoever had access to it.

Okay. Who controlled who had access?

The IT department was in charge of that.

(ORI & T 4

Was there an executive who made the decision of who

would be given the passwords in order to access the documents?
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A I believe that was the process.

Q And who was that executive at Sands that made the
determination of who would be given access?

A I can only tell you who I knew that was providing
access. It was who I reported to at that time.

Q And who was that?

A That was Gayle Hyman.

Q Okay. Now, did you learn -- well, let's back up a
step. You were collecting documents that were here in the
United States; right?

A I was.

Q All right. But as part of your work there were also
documents from outside the United States that were stored on

this repository; is that right?

A It could have been.
Q Okay. It could have been or it was?
A I don't have an independent recollection of whether

it was or it wasn't, that's why I was mentioning it in my
deposition.

Q Okay. You believe that there were documents from
outside the United States that were put on the repository?

A You know, if I saw what was on there before it was
taken over, then I can probably give you a better answer.

Q All right. Fair enough. And it's not a memory

test, so I appreciate your candor if you don't recall. But
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you recall testifying in your deposition that you did believe
that documents from outside the United States were put on this
repository?

MR. McCREA: Your Honor, can we have a reference to
the deposition?

THE COURT: what page?

MR. PISANELLI: Page 23.

THE COURT: Thank you.

MR. PISANELLI: Line 20.

MR. PEEK: Page what again?

MR. PISANELLI: 23.

MR. PEEK: Line 207?

MR. McCREA: Line 12.

MR. PISANELLI: I'm sorry. Line 12.
BY MR. PISANELLI:

Q Do you see that testimony, Mr. Kostrinsky?

A Yeah, but then I indicated that I had to clarify
that answer, which is on the next page.

Q On the China repository?

A Yeah, I mean, I indicated that I wanted to clarify
the answer because I had the same -- without seeing the menus
or whatever you can provide as to what was in there, I had to
clarify that I couldn't really say for sure what was on that
drive, if there was stuff from China on that drive or if -- if

it didn't make it to that drive.
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Q Sure. There were people from outside of Las Vegas
Sands that were given electronic access to that repository; is
that right?

A I -- again, I don't know who had access to it

besides a few people in Las Vegas.

Q What about people from Macau? Did they have access
to it?

A You know, unless you showed me who had access to it,
I -- I can't tell you if they had access to the one that was

-- the drive that was in Las Vegas or the drive that was
outside of Las Vegas.

Q Did Anne Salt have access to the Las Vegas
repository?

A She might have.

Q So let's talk about that. Now, there was a second
repository created; is that right?

A Yes.

Q That was created in relation to the documents in
China; right?

A That's right.

Q Okay. And when we say China, we're talking
primarily Macau; is that right?

A Yes.

Q Okay. Did you understand that Anne Salt had the

parallel responsibility you did, that being to assemble
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documents located in Macau that may be responsive to the SEC
and DOJ investigations?

A That was the protocol that was set up, yeah.

Q Okay. And the same protocol applied to the
repository that was set up for her work in Macau, being that
electronic access was provided; correct?

A You know, I really can't testify as to the exact way
she did things. I just have a general understanding.

Q Okay. But your general understanding was that
people from LVSC had electronic access to the Sands China
repository that was set up in Macau?

A Again, I don't know who had access to which drives.
It was awhile. I can't recall who had -- who had access to
what. I know I had access to the Las Vegas drive and -- and
Gayle did. And I can't give you specifics without seeing
the --

Q Sure.

A —-—- whatever that might exist that shows who had
access to what.

o] So you're not certain who at Las Vegas Sands had
access to the China repository, is that your point?

MR. McCREA: Objection, Your Honor.
Mischaracterizes his testimony.
THE COURT: Overruled.

THE WITNESS: Yeah, I can't testify who had access
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to the drive in -- in Macau.
BY MR. PISANELLI:

0 Is it your understanding that people in Las Vegas
had access to the Sands China repository?

A It's possible, Jim. I just -- I just don't recall.

I only had access to that repository for a very short period

of time.
Q Okay.
A Only a few weeks.
Q You also understood that the decision making of who

could have access to the Sands China repository was controlled
by Gayle Hyman here in Las Vegas?

MR. McCREA: Objection, Your Honor.

Attorney-client.

THE COURT: Do you have a citation, Mr. Pisanelli?

MR. PISANELLI: 29, Your Honor, line 9.

THE COURT: Thank you.

MR. McCREA: That -- that wasn't the question.

THE COURT: It says access would have had to have
been approved by at least Gayle Hyman. That's the answer.
Objection is overruled.

THE WITNESS: Well, the -- the question you refer to
is who had access to the database that was set up in the
United States.

MR. McCREA: Right.
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MR. PEEK: Right.
BY MR. PISANELLI:

Q Sure. That's a fair point, Mr. Kostrinsky, so let
me clarify --

MR. PEEK: He's answered that question.
BY MR. PISANELLI:

Q -- let me clarify.

THE COURT: Mr. Peek, you're not a lawyer today.
You're a witness.
BY MR. PISANELLI:

Q Were you aware of any person other than Gayle Hyman
who had the authority to grant access to the Sands China
repository?

MR. McCREA: Objection, Your Honor.
Attorney-client.

THE COURT: Sustained.
BY MR. PISANELLI:

Q Now, you understood that once access was granted to
either repository, a person could access those records from
any internet site in the world; right?

MR. McCREA: Lack of foundation, Your Honor.

THE COURT: Overruled.

I don't want you to guess or speculate, but if you
have an understanding I would love to hear it.

THE WITNESS: Yeah, I -- I would be speculating as
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to the -- as to that SEC drive.

BY MR. PISANELLI:

Q The Sands China drive, you mean?
A As to the remoteness. I wasn't aware of anyone
outside the company that had access to that -- the drive that

I had set up. So I don't know if anyone could access it
remotely.
Q Well, let me just ask you about your personal

experience. Now, you had access to the repositories; correct?

A I can testify I had access to the United States
repository.
Q Is it your testimony that you don't remember the

Sands China repository, or you did not have access?

A Well, of course I remember the Sands China
repository. I don't recall if I had access to the Sands China
repository. If I did, I did --

Q Right.

A -- and it would indicate somewhere, but I don't
specifically recall.

Q So let's -- let's talk about what you do recall in
relation to the Las Vegas based repository. You would be able
to sit at your desk and log on with some password in order to
access those records; right?

A Yes.

0 All right. Not saying you knew how to do it, but
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did you understand that if you were, for instance, working
from home or remotely out of the office that if you had the
appropriate log on and passwords you'd be able to do the same
thing?

A Jim, I just don't have an understanding. I don't --
I never did that, accessed the drives remotely, so I'd just be
speculating. It was always accessed from my desk.

0 All right.

A But, yeah, I would dial it up from my desk.

Q So you limited your access to the repository to the
times you were sitting at your desk?

A I did.

Q All right. When you did that did you see or learn
of whether there was any restrictions upon you to print
anything out?

A I didn't know if there were restrictions to print
things out, no.

Q Did you, in fact, print anything out?

A I don't -- I don't recall if I did print anything
off from the SEC drive that was set up.

Q Okay.

A Could have been if I did print something out or
review it, it could have been from the email, it could have
been from the drive. I don't even recall printing stuff out

to review it.
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Q Okay. Did you work on the SEC and Department of

Justice issues up to the time you left the company?

A No.

0 Okay. When did you stop working on them?

A March 21st or 22nd.

0 Was there a reason why?

A Yes.

Q What was the reason?

A There was specialty counsel that was retained to

handle the company's response, O'Melveny & Myers. And I met
with the and went over what had been the protocol so far, and

after that they said they were going to take over.

Q Who was O'Melveny representing?

A My understanding was the company's audit committee.
Q LVSC's audit committee?

A Las Vegas Sands Corp, yes.

Q Did O'Melveny have access to the Sands repository?

A You know, once they -- once they took it over, they

did what they did. I would have to be assuming, but I would
assume so, yeah. I know they knew about it and I know they
knew what was on it, and I know I showed it to them and went

through the items that were on there, so, yeah.

Q The items that were on what?
A That drive.
0 The share drive?
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A The SEC drive, yeah.

Q The domestic or the China one?

A Only the domestic one.

Q Did someone else show O'Melveny the ones that were

on the China repository?
MR. McCREA: Objection, Your Honor. Work product,
attorney-client.
THE COURT: Sustained.
BY MR. PISANELLI:
o] So you did -- once O'Melveny came in and took over,
your work on that assignment was finished?
A Yes.
Q Okay. So let's talk, then, about what you did in

relation to the Jacobs litigation. Okay?

A Yes.

Q You were tasked with assembling evidence relating to
the -- this litigation; right?

A Well, I was part of the process of gathering related
information.

0 Did you have any role, other role in connection with

the litigation?
A I worked with outside attorneys and worked on the --

worked on the case for a certain amount of time, yeah.

0 Okay. What outside attorneys did you work with?
A I worked with the Holland & Hard lawyers, and I
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worked with the Glaser Weil lawyers.

Q Anyone else?

A I really wasn't doing much work when the Munger
Tolles lawyers came aboard, so I probably didn't work much
with them.

0] Okay. Who at Holland & Hart were you working with?

A Mr. Peek, for a period of time Mr. Jones. I'm
trying not to mix up the lawyers from the firms. 1Is there a

lawyer named Mr. Cassity?

0 There is.

A I think -- I think I may have dealt with him.

Q Okay. Did you make the decision to Holland & Hard
firm?

A I did not. I didn't make a decision in hiring

either firm.
Q Did you make the decision to hire the Glaser Weil
firm?
No, I didn't make the decision to hire any firm.
Any firm. I'm sorry.
No.
I didn't hear you.
Any firm for any case.
Who from Glaser Weil did you work with?
Ms. Glaser, Mr. Krum --

Krum?

o ¥ 0o ¥ o ¥ 0 »
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A Krum with a K. Mr. Sedlock, at some point Mr. Ma
came aboard. My role in the case became more limited after
Mr. Rubenstein took over, so the roles of dealing with the
attorneys, the newer attorneys that came on, it was a lesser
role of me dealing with the newer attorneys.

Q When did your role, I'll call it the dispute, in
relation to the Jacobs dispute begin?

A I -- I think Mr. Campbell, Don Campbell, I think he
made an initial notice of representation in July of 2010. I
think he followed up with some letters shortly after that.
Not to me. It was to Ms. Hyman.

Q And so in other words you started working on the
Jacobs dispute immediately upon being noticed by Mr. Campbell
that he had been engaged? 1Is that fair?

A No, Mr. Campbell notice had -- had communicated with
Ms. Hyman, and then Ms. Hyman informed me of what had
happened.

0 So just to put it in context, we're talking
somewhere around July or August of 2010 is when you got
involved?

A Yes.

Q All right. And what was the nature of your
involvement initially?

MR. McCREA: Objection, Your Honor. Attorney-client

privilege.
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THE COURT: Do you have a citation, Mr. Pisanelli?

MR. PISANELLI: Yes,

Your Honor. 73, 18 and 19.

That's just the date, so give me a moment.

MR. McCREA: 73 starting at line 18?

MR. PISANELLI: That's -- that's just the date of

his engagement, Charlie. One moment.

BY MR. PISANELLI:

Q You were asked at some point to begin assembling Mr.

Jacobs' computer records; is that right?

A Well, I believe the first one that was done was we

sent out preservation notices was
0 All right. Who did you
A There's a -- I think it

-- Gayle was in Macau at the time

the first thing.
sent that out to?
was like a blast, it went to

that the Macau preservation

notice went out. I sent a preservation notice on the U.S.

side. This was in July of 2010.

And it was to large

recipients of emails. I couldn't imagine telling you all the

people that received it.

Q Who sent out the preservation letter to the Macau
operations?
A I think Mr. Mallo's name was on it. I'm not sure if

there were other names on it.

Q Okay. So what did you do next after the

preservation letter went out?

A I think I met with Ms.
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Macau.
Q Okay. Around that time was there a decision made to
gain possession of Mr. Jacobs' computer?
MR. McCREA: Objection. Attorney-client privilege.
THE COURT: Do you have a citation?

MR. PISANELLI: I do. The citation will begin at

page 66, Your Honor.

THE COURT: Thank you.

MR. PISANELLI: 1I'm just flipping back because we go
all the way through 73 on this topic with discussion of
counsel.

BY MR. PISANELLI:

o] So the question I have for you initially, Mr.
Kostrinsky, is that you made a request to the employees at
Sands China to sent you Mr. Jacobs' electronically stored
information; is that right?

MR. McCREA: Objection, Your Honor. Attorney-client

privilege.

MR. PISANELLI:

66. Moving on,

You see that at the bottom of page

Your Honor.

THE COURT:

It appears to be right there in the

transcript. I was reading it upside down, so I didn't know
what page number it was on.
BY MR. PISANELLI:

0 Is that right, Mr. Kostrinsky?
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MR. McCREA: Your Honor, I have an objection.

Attorney-client privilege.

where there's an objection lodged,

by Mr.

68, Your Honor. Mr. Kostrinsky confirmed that the data he had

THE COURT: Okay, Mr. McCrea. Let's read together.

MR. McCREA: Okay.

THE COURT: On page 66:

"Had you been supplied with data that you requested

prior to March of 2011? Had you been provided with

data from the Macau subsidiaries pursuant to
requests you had made to obtain information?"
HYes . ”

"Information including documents?"

"Yes . ”

"What sort of information? Prior to March of 2011

what types of information did you get?"

And he goes on and describes it.

MR. McCREA: Your Honor, then we go on to page 68

Peek.

MR. PISANELLI: You see right up to the top of page

received from Macau was the data including --

Jacobs.

THE COURT: About Mr. Jacobs.

attorney-client privilege,

MR. PISANELLI: -- corporate documents about Mr.

THE COURT: Right. No, it's right there.
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just says, we have documents that are responsive to your
request, there’s -- I think we said, there’s an illustrative
subset we will produce, and we also said that we wouldn’t
produce until such time as we completed a stipulated
protective order.

Q Do you recall telling the Judge that you did not
review any of the Jacobs ESI for purposes of responding to the
jurisdictional discovery?

A Yes.

0 Okay. And that was true; right? You didn’t do
that?

A At what time, Mr. Bice? Because I know what we’re
doing now --

Q Oh, I know what -- right, now. I’'m talking --

A -- versus what we had done before. Because we had
said to you that we were reviewing an illustrative subset of

the documents. That was our response. We had a series of

meet and confers for a long period of time, we began producing

documents. But you’re correct, as part of that production we
did not produce any Jacobs documents, because we didn’t think
that those Jacobs documents, with all due respect to your
position, were within the scope of the discovery that the
Court had allowed.

Q Okay. So you didn’t --

A Now, I know you -- I know you take a contrary
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view --

Q You didn’t believe that any of Mr. Jacobs’s ESI was
within the scope of the jurisdictional discovery. Is that
your position, Mr. Peek?

MR. McCREA: Your Honor, objection. This is getting
way beyond the scope.

MR. BICE: It’s a very simple --

THE COURT: Wait. One at a time. Mr. McCrea.

MR. McCREA: This is getting beyond the scope of
this hearing and really is starting to get into his Rule 37
motion that I guess he’s going to be filing.

THE COURT: Someday. Mr. Bice, do you want to
respond?

MR. BICE: I do want to respond Your Honor. We have
attorneys here telling you that we didn’t ask him for this
documentation; right? That’s one of the stories. I can’t
keep the story straight, because it seems to vacillate. But
one of the stories is, well, you guys weren’t smart enough to
ask us specific enough questions -- this is in their brief --
had you only asked we would have told you. That’s -- that is
the arrogance that has preceded us with these defendants.

THE COURT: And that’s in the in the big brief that
we received --

MR. BICE: Yeah. Right.

THE COURT: -- not the one we got this morning?
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MR. BICE: Had you only -- no, no, this was in their
preceding one. Had you only asked we would have told you.
Well, guess what. We asked multiple times. And I’m going to
show you some representations that were made to you after we
had asked, and let’s test the veracity of the current story
that is being proffered.

THE COURT: Okay. The objection is sustained.
While I agree with Mr. Bice that there are certain
inconsistencies in the spin that is being provided to the
Court, I think it is more appropriate for the Rule 37 issue.
I think focusing on the representations that were made to me
in pleadings and in Court prior to the June 28th hearing is a
more appropriate way for us to go.

MR. BICE: Okay.

THE COURT: But I certainly will welcome hearing
about this issue at the time we schedule your Rule 37
evidentiary hearing.

MR. BICE: Okay.

THE WITNESS: And, Your Honor, I welcome the
opportunity to do that. I apologize that you think there are
inconsistencies, Your Honor.

BY MR. BICE:
o] Let’s deal with the May 24th heafing in front of Her
Honor. You recall being here on May 24, Mr. Peek?

A I do.
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Q You and Mr. Weissman were here; correct?
A I believe we were.
Q Okay. And you were here asking the Court -- telling

the Court that we needed to proceed expeditiously with the

jurisdictional hearing; correct?

A Yes.
Q Okay.
A And I still would like to proceed expeditiously with

the hearing.

Q All right. Do you recall telling the Court -- if
you’d take a look at the transcript, we’ll go to pages 8
through 10.

THE COURT: Do you have that transcript, Mr. Peek,
or do you need a copy?

THE WITNESS: I have a copy, Your Honor.

THE COURT: Okay.

THE WITNESS: I just need to get to it. What page,
Mr. Bice? I apologize I didn’t hear you.
BY MR. BICE:

Q I apologize, Mr. Peek. We’ll start on pages 8
through 10.

A Okay. Thank you.

Q And if you would like me to pinpoint it more, where
I'm going to ask you starting on page 9.

A Okay. 1Is there -- do you want me to look at

65

0490




11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

something or read the --

Q Well, previously you had asked for the right to
review it in advance, so I was giving you that right. If
you’d like me to start asking questions --

A Well, I always want -- I think that's just a general
courtesy that we all as lawyers grant our witnesses. But if
you’d like me to read -- is it just page 9, or is it --

Q No. Go ahead and start on page 8. If you’d like to
start at line 15 and read all the way, if you would, until the
end of page 11.

A Thank you, sir.

Q And then 1’1l ask you some questions.

A I remember this statement. I think we --

Q Okay. The statement is --

A Never mind. I was going to comment, but --

Q Statement is, starting at the bottom of page 9 -- we
were talking about your client’s responses to discovery
correct; Mr. Peek?

A We were.

Q And I’1l1 just quote you. Starting on the bottom of
page 9, "I’'ve got to argue these issues, Your Honor. I think
-- well, I'1l leave it -- I'll leave that for another day. So
when they say they don’t have documents, they do. With
respect to Jacobs, Jacobs, I have to let Mr. Weissman deal

with Mr. Jacobs because those are issues that are of Sands
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China, because he was a Sands China executive, not a Las Vegas
Sands executive. So we don’t have documents on our server
related to Mr. Jacobs. So when he says, we haven’t searched

Mr. Jacobs, he is correct, because we don’t have things to

search for Mr. Jacobs." You recall that?

A I do.

Q Okay. And you made those statements to the Court;
correct?

A I did.

Q And you made those statements with knowledge that

you had reviewed all of the Jacobs emails on behalf of Las
Vegas Sands; correct?

A Yes, sir.

Q Then you go on to say -- and you hadn’t searched
them for jurisdictional purposes; right?

A That is correct.

Q Okay. Then you go on to say at the bottom of page
10, the Court asked you a question, "At this point you believe
you have fully complied with your discovery obligations in
preparing for this jurisdictional hearing?"

"Mr. Peek:" Your response, "Yes, Your Honor, in the

sense that we have commenced production and we will continue

to produce.”" Right?
A Yes.
0 Okay. And at that point in time you had not
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reviewed and you had no intention of reviewing any of the
Jacobs ESI that you had already reviewed; correct?

A That is correct.

Q Okay. Go on to page 11. "The Court:

Notwithstanding that there may be an issue about whether they

"agree with your production, do you believe given the rolling

production schedule you will have fully complied with your
discovery obligations in preparation for the evidentiary
hearing by the first week of June?" Do you see that?

A That’s what I was led to believe by my team.

Q Okay. And you had no intention, however, of
disclosing any of the Jacobs ESI prior to that hearing; is

that right?

A That is correct.
Q Okay.
A I did not believe that the Jacobs documents were

documents that went to jurisdiction. And I said that to you
in my objections, because we’re going to produce an

illustrative subset.

o] So that’s what you meant by your objections?
A Those are the words.

Q Okay.

A I don’t know --

Q So you didn’t believe that the Jacobs ESI was

relevant to the Court's determination about personal
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jurisdiction, just so that we’re clear; right?

A Respectfully, Mr. Bice, I had a different view of
the scope of the jurisdiction discovery --

Q That’s an understatement.

A -- and the evidentiary --

THE COURT: Please, Mr. Bice.

THE WITNESS: -- and the evidentiary hearing that
was going to ensue than you did. I made my positions known to
you repeatedly. The Supreme Court and the jurisdictional
issue relates to -- the Court put it as pervasive contacts.
The case authority also talks about continuous and systematic
contacts of Sands China Limited within the United States. I
didn’t think that Jacobs actions that couldn’t be captured by
an illustrative subset of others of Las Vegas Sands, because
your focus was on everything that Mr. Adelson did because your
depositions were Mr. Adelson, Mr. Leven, Mr. Kaye, and Mr.
Goldstein. So we searched that -- those individuals as part
of this illustrative subset.

Q Okay. I just wanted to --

A We disagree, and I’'m sorry that we disagree you, Mr.
Bice, but we do.

Q And you thought you were --

A You certainly could have brought that to the
attention of the Court and said, they have this view, this is

their objections, we want to compel them to produce. You
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never did that, Mr. Bice.
0 You thought you were being --
A You wanted to use the Court's sanctions hearing as
your -- I’'1l1l stop.
THE COURT: Thank you. This would be a lovely time
to break for lunch. I will see you all at 1:15.
THE WITNESS: Thank you, Your Honor.
MR. BICE: Thank you, Your Honor.

(Court recessed at 12:06 p.m., until 1:15 p.m.)

* % % X% %
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LAS VEGAS, NEVADA, TUESDAY, SEPTEMBER 11, 2012, 1:18 P.M.
(Court was called to order)

THE COURT: Mr. Peek, I'd like to remind you you're
still under oath.

THE WITNESS: Thank you, Your Honor.

THE COURT: Mr. Bice --

MR. BICE: Yes, Your Honor.

THE COURT: -- you may continue your examination.

MR. BICE: Thank you, Your Honor.

CROSS-EXAMINATION (Continued)
BY MR. BICE:

Q Where we stopped, Mr. Peek, we were talking about
the hearing on May 24. 1I'll ask you some followup questions
about it. Again, we're on pages -- let's start with pages 9
and 10 of the May 24 hearing.

THE COURT: Somebody still has some electronic
device on. Can we turn them all off. Just check and -- it's
okay. 1It's really funny when it's the marshal's who goes off,
but we've been lucky with this marshal.

THE WITNESS: Give me a moment, Mr. Bice.

BY MR. BICE:

0] Understood.

A My iPod is still on. I apologize.

I'm there, Mr. Bice.

Q Okay. We're, again, at the bottom of page 9 and
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onto page 10.

A Yes, sir.
Q Okay. So when you made the statement to the Court
on May 24 of 2012 about -- you were representing Las Vegas

Sands at this hearing, or were you representing both?

A I represented both Las Vegas Sands and Sands China
Limited, Mr. Bice.

Q Okay. For purposes of this hearing were you
speaking on behalf of Sands China, or Las Vegas Sands Corp.,
or both?

A I think in this context, because I deferred to Mr.
Weissman, I was speaking as a Las Vegas Sands Corp. lawyer.

Q Okay. And the reason that you were deferring to Mr.
Weissman is because Mr. Weissman represented only Sands China

Limited; correct?

A That is correct, sir.
Q He does not represent Las Vegas Sands Corp.?
A That is correct. Plus he was also assisting my

office in production of documents for Las Vegas Sands.
Q Okay. So on May 24 of 2012 did Mr. Weissman know
about Las Vegas Sands Corp.'s possession of the emails?
MR. McCREA: Objection, Your Honor. Attorney-client
privilege, work product.
THE COURT: Sustained. And we're only talking about

the May 24th hearing; right?
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MR. BICE: Right.
BY MR. BICE:

Q Okay. You don't dispute that Mr. Weissman was
present when you made these statements, however, do you?

A I do not, sir.

Q Okay. And you told the Court that, "We don't have
documents on our server related to Mr. Jacobs"; right?

A Those are my words, yes, sir, at that hearing.

Q So when he said, "We haven't searched Mr. Jacobs,"
he is correct, because we don't have things to search for Mr.
Jacobs; right?

A Yes, sir. I was referring to the email addresses
which -- I'll wait for the next question.

0 Okay. Well, you then said -- but you said before we
were going to have to defer to Mr. Weissman because Mr. Jacobs
was a Sands China employee; correct?

A The dispute with Jacobs was over his duties as a
president and CEO of Sands China Limited. So yes.

Q And so you wanted Her Honor to understand that Mr.

Weissman was going to be speaking about Mr. Jacobs's data;

correct?
A I'm not sure I understand --
Q Well, did you tell the -- I apologize. I don't want

to cut you off.

A I mean, I just -- the words are what the words are.
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I mean, I -- I'm sorry.
Q Well, you knew, did you not, that as of May 24 of

2012 Las Vegas -- or Sands China had represented to Her Honor
that everything pertaining to Mr. Jacobs was in Macau and had
to be reviewed in Macau? Do you recall that?

MR. McCREA: Objection, Your Honor.

THE WITNESS: I don't.

MR. McCREA: Mischaracterizes the testimony in this
case.

THE COURT: Overruled. You can explain, though.

THE WITNESS: I'm sorry. I lost the question. I
think --

BY MR. BICE:

Q Things pertaining from Sands China --
A What Mr. Weissman had said to the Court on this
date, or just over the course of the time that Mr. -- that

Munger Tolles came in in February? I'm trying to --

Q Fair enough. Let's back up a little bit. Prior to
Munger Tolles coming in Glaser Weil was representing only
Sands China; correct?

Yes, sir.
And you were not representing Sands China at all?

That is correct.

LGOI S © B 4

Okay. And prior to that -- or at that point in

time, prior to you representing Sands China, you were present
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when Ms. Glaser told the Court that everything in Macau had to
be reviewed in Macau and was subject to the Macau Data --
Personal Data Privacy Act; right?

A I recall those words. Either I was present on that
day if it was the June hearing, or I read them if it was the
July 19th hearing. I don't recall specifically.

0 Okay. So when you on May 24 tell the Court you're
going to have to defer to Mr. Weissman about Mr. Jacobs's ESI,
you were trying to convey to the Court the message that you
were deferring to Mr. Weissman because that's where the data
was at; is that what you're saying?

A We had a meet and confer the previous day with you.
So I'm trying to put it in a context, if I'm -- may I put it
in context?

Q If you feel that it's appropriate.

A We had a meet and confer the previous day, I think
May 23rd, and at that time you asked Mr. Weissman whether or
not he had commenced the search of -- in Macau of Jacobs's
ESI. And I think he told you he had not.

Q I don't want to cut you off. Do you recall that the
day before that that you and I and Mr. Owens held a meet and
confer?

A If you say so. I don't recall. But I know we had a
number of meet and confers from March through May.

Q Okay. And do you recall telling me -- and if you
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don't, I guess you'll tell us. Do you recall telling me
during that meet and confer that you and Mr. Owens couldn't
answer my questions about the status of reviewing Mr. Jacobs's
ESI because Mr. Weissman was handling it and you needed to
talk to him?

A I don't recall that, Mr. Bice.

Q Okay. So then, in any event --

A So I don't know that it -- I'm not saying -- I don't
recall a discussion, but I do know that Mr. Weissman -- I
don't know if this is what Mr. Weissman was on -- I think it

was when he was on holiday, but it may have been.

Q No, I don't believe so.
A That was a later -- okay.
Q But go ahead. So -- because Mr. Weissman did show

up at least the following day, on May 24; correct? He was at
the hearing in front of the Court on May 24.

A You said the next day. We had a meet and confer
with Mr. Weissman on the 23rd. Yeah, I remember. I was in

Phoenix, preparing for depositions in my Americo case in Reno.

Q Right.
A And I joined on that meet and confer from Phoenix.
Q Okay. And -- but Mr. Weissman -- well, I'm saying

he wasn't away on vacation in France, because he showed up at
the hearing the next day --

A Correct.
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Q -- right?

A Correct.

0 Okay.

A Well, we had a meet and confer with Mr. Weissman on
the 23rd. He showed up also on the 24th, because Mr. Brian
had a bad back.

Q Okay. And at that point in time, at the meet and
confer on the 23rd, okay, do you recall me asking Mr. Weissman
about the status of reviewing Mr. Jacobs's ESI?

A I do recall you asking him a question along those
lines, yes, sir.

Q And do you recall what Mr. Weissman told me?

A I don't recall. That's one of the reasons why we
started having transcripts of these meet and confers. But I
-— something along the lines of we didn't feel that we had an
obligation under our view of jurisdictional discovery to

review Jacobs's ESI.

0 Okay. That's your understanding of Mr. Weissman --

A I'm trying to remember it, Mr. Bice. I -- you know,
you -—-

0 Did he tell me --

A -- frown at me as though as I don't -- you frown on
me as though I -- you know, you remember differently. So if
you want to -- I mean, that's why we started having

transcripts of all these hearings.
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MR. McCREA: Your Honor --

THE COURT: Wait. Can you let Mr. Peek finish, Mr.
McCrea.

MR. McCREA: 1I'll try.

THE WITNESS: I'm done, Your Honor.

THE COURT: All right. Now Mr. McCrea.

MR. McCREA: These meet and confers are well beyond
the scope of what was represented to the Court and what this
Court is attempting to focus on here. Now, it may have
something to do with a subsequent Rule 37 motion or something
like that, but as far as what this Court has scheduled these
two or three days to address, it's well beyond that scope.

THE COURT: You know how your two or three days
always go, Mr. McCrea. They turn into seven or eight.

MR. McCREA: Unfortunately.

THE COURT: Mr. Bice, anything you want to say?

MR. BICE: Yes, Your Honor. The point is Mr. Peek
is the one who had asked -- when I was asking about these
statements he wanted to put it in context by referring to the
meet and confer and then explaining it so that he predicate
the context of his statements to the Court. So I'm asking
some followup questions about that context and what we were
told so as to shine some light on what you were going to be
told the next day by both Mr. Peek and by Mr. Weissman.

THE COURT: The objection is overruled given the

0506




11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

witness's wish to put it in context.
BY MR. BICE:

Q All right. Mr. Peek, do you recall Mr. Weissman
telling us that he didn't think that they should have to
produce it because the documents were subject to the Macau

Data Privacy Act?

A That certainly was one of -- one of the issues --
Q Okay.

A -- amongst others.

Q All right. Did Mr. Weissman disclose during that

call that the documents were in the United States?

A I don't believe that he did.
Q Did you disclose it?
A I did not, because I'd already previously -- well,

never mind.

Q And so your position is you had already previously
disclosed it a year ago so you didn't need to repeat yourself?
A I'd gone as far as I could go the previous time.

Q Let's take a look at what Mr. Weissman told the
Court after you'd said you were going to defer to him on
production of Mr. Jacobs's --

MR. McCREA: What page is this, Counsel?
MR. BICE: This is the May 24 transcript, starting
at page 13, going on to page 14.

THE WITNESS: Thank you.

10

0507




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

BY MR. BICE:

Q Now, just so that the Court is clear again, Mr.
Peek, Mr. Weissman was at no point in time representing Las
Vegas Sands Corp.; correct?

A He was not, sir.

Q Okay. So let's see what he told the Court. The
Court's question to him is, "Okay. So when are they going to
get produced?" Mr. Weissman's response, "In terms of process,
Your Honor, we're going to go through a very elaborate and
lengthy and costly process to review Mr. Jacobs's ESI. It
seems toc us -- it seems to us that process should run its
course before we're --" he's talking about Sands China, right,
when he says "we're" obligated to go back and look at whatever
emails we have of his," right, "as well." Do you see that?

A I read it along with you, yes, sir.

Q Okay. And you understood at the time of that
statement that Mr. Weissman was talking about Sands China
Limited; right?

A No. What I thought he was talking about was the
elaborate lengthy and costly process to review the Jacobs ESI
that Mr. Jacobs had submitted to Advance Discovery pursuant to

the Court's order on January 3rd --

Q Right. So let's look at the next sentence.
A -- and that we were going to through that lengthy
and costly process to review the ESI that -- I don't know if
11
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it by that time had been released to us, I don't know if Mr.
Jacobs had released it to us yet or not as of this date or
not.

Q All right. But the next sentence says, "It seems to
us that -- it seems to us that process should run its course
before we're obligated to go back and look at whatever emails
we have of his"; correct?

A Those are his words, yes, sir.

Q Okay. And he was speaking on behalf of Sands China
that day?

A I can't speak for him. I would imagine he was. I
can't speak for him when he said those words.

o] Did you think he was telling the Court about the
emails and ESI that Las Vegas Sands Corp. had here in the

United States?

A I didn't have a thought one way or the other, Mr.
Bice.

Q Well, do you recall what you said later on after the
Court terminated the jurisdictional discovery -- or the

jurisdictional evidentiary hearing?

A I don't. But do you want me to refer to it? Is
there a --
Q Yeah.
A -- place in the transcript where you'd like me to
look?
12
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Q Yeah. Let's go to page 17 --

A Okay.

Q -- of the transcript. We'll start on line 16, and
I'll read it, and you follow along, make sure I don't misquote
it. "The Court: I certainly suspect there are going to be
issues about the admissibility of evidence --"

A I think she says "respect." You said "suspect."

0 "I certainly respect," you are correct, "there are
going to be issues about the admissibility of certain evidence
at the time of our evidentiary hearing, which is why I'm
shocked we haven't gotten -- or got to the deposition stage
yet, because I won't have any time to do evidentiary issues at
this point. So I don't know when you're going to be ready,

but clearly you're not going to be ready for a hearing at the

end of June." That was her statement; correct?
A Yes.
Q And you responded to her saying, "Well, we don't

even know, Your Honor, whether a search of the Jacobs on the

Macau server is going to be such that we couldn't be ready";

correct?

A Those are the words, yes, sir. You read them
correctly.

Q "So that's why -- I mean," and then you're going on,
"I appreciate you vacating the date, but we very well --" and

then got cut off by the Court; right?
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A I wouldn't say that the Court cut me off.
0 Okay. Well, anyway, the transcript breaks, and the
Court begins to talk; is that fair?
I mean, I don't -- I don't know how you --
Okay.
It's what you interpret it, Mr. Bice.
Ckay. Well, you --

I mean, then the Court spoke.

(ORI o 2 © B -

You told her, did you not, that you were talking
about a search of the Jacobs on the Macau server; correct?

A That's what it seems to be. The context of this
still has to do with the Jacobs ESI that he had taken when he
left his employment.

0 You didn't tell her at this hearing that there were
emails that you had already reviewed that were here in the
United States, did you?

A That's right. I did not tell her that I had
reviewed emails that were in the United States.

Q In fact, you and Mr. Weissman led her to believe
that the documents were all over in Macau and that they would
have to be looked at over there and why go through that
process since we already had Mr. Jacobs's ESI that he
possessed in the United States. That's exactly what you and
Mr. Weissman wanted her to believe, isn't it?

A No.
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Q That's why you told her -- you made reference to the
Macau server. You didn't tell her on May 24, you didn't make
any reference about the fact that you had the documents
already and you had been looking at them for nearly two years.
I apologize. Not two years. More than a year, 18 months you
had been looking at them.

A No, that's not correct.

Q You're right. 1It's 12 months, because this is
May 24th of 2012.

A I only looked at them one time in one month's period
of time and left them in Mr. Kostrinsky's office at that time.
So from that day forward I had not looked at any other Jacobs
EST.

Q All right. You and Mr. Jones had reviewed all of

the emails --

A We've gone over that, sir, many times.
Q Okay.
A We can do it again, if you'd like.

Q And the point was on May 24, despite the fact that
you knew where those emails were at, you specifically wanted
the Court to think that they were on the Macau server, which
is why you told her the Macau server; right?

A That's not true, sir.

0 You could have volunteered and told her the truth

about where the documents were at, couldn't have you?
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A Thought I'd already told her previously when I put
her on notice that I was constrained at least at this time, I
went as far as I could go.

Q You thought that you had told her back in -- I guess
what we're claiming is June of the following -- or the
preceding year; right?

A Yes, sir. The context of this one was you raised an
issue of -- to Mr. Weissman in the meet and confer the day
before, why hadn't you gone to Macau, and so this hearing had

to do with Macau.

Q And that's why you were referencing it, you felt?
A Well, that was what the hearing was about, because
you raised at that time -- you were -- you raised an issue

with the Court at this status check of the fact that Mr.
Weissman had told you the previous day that he had not gone
and looked and was not planning on going to look at -- because
he didn't -- well --

Q Didn't we -- so you're saying that we didn't ask you
whether or not you've searched Mr. Jacobs's emails?

A You mean the previous day? Is that what you're
asking me?

Q Yes, Mr. Peek.

A I don't know.

0 Because if we had asked that -- oh. I apologize.

A

I think that you asked a question about whether we'd
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gone to Macau to search his emails. Yes, you did ask that
question.

Q Did we ask you -- did we use the word "Macau," or
are you using that word today?

A I recall it as you used the word "Macau," have you
gone to Macau to look at Jacobs's ESI. Yes, sir, I recall it
that way.

Q Okay. So had we asked you the question, have you
searched Jacobs's emails, you would have then told us that you

had; is that what you're telling the Court?

A No, that's not what I'm telling the Court. I don't
know -- I'm sorry --
) So whether we had said --

THE COURT: Wait. Only one at a time.
BY MR. BICE:

Q I apologize.

A I don't quite -- I'm not following you, Mr. Bice. I
apologize.
Q Well, you're saying that the reason that you thought

you could answer the question the way you did to us and the
way you did to the Court is because we had used the word
"Macau." That's as I understand your position. I just want
to make sure that we're -- all in this room are crystal clear.
Had we asked you, have you searched Jacobs's emails, you would

have still told us no; right? Whether we used the word
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"Macau" or not.

A No, I would not have said no.

Q Okay. So had we not used the word "Macau," you then
would have felt obligated to have told us the truth about the
status of the documents; is that your position?

A You assume by that that I hadn't previously told you
or your previous counsel. And I know you said yesterday that
you were positive that I hadn't, so I accept you. But I know
that I had through the course of dealings with Mr. Williams
and Mr. Campbell been led to believe that they knew that we
had data here and that that date included Jacobs data.

Q Okay. And so, again, they -- Mr. Williams and Mr.
Campbell just dropped the ball and didn't pursue it with you
is your position?

A I can't speak for Mr. -- Mr. Jacobs and Mr. --

Q I understand. But --

A -- and Mr. --

0 But they didn't follow up; is that -- am I right?

A Sir, you keep interrupting me.

THE COURT: You've got to not interrupt, please.

THE WITNESS: And you don't let me answer. I
can't --

THE COURT: Have we done enough of the background to
put this in context?

MR. BICE: I don't know. We've got -- we're getting
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a lot of statements here about, well, had you not used the
word "Macau" I guess I would have had to have disclosed it.

THE COURT: I understand what you're saying, Mr.
Bice. My question is can we go back to the focus of my
hearing. Because I let you have some leeway --

MR. BICE: Okay.

THE COURT: -- because the witness had said he
wanted to put things in context.

MR. BICE: Well, Your Honor, it's right out of the
transcript where Mr. Peek said, "...whether a search of the
Jacobs on the Macau server is going to be such we couldn't be
ready in two weeks."

BY MR. BICE:

Q Right? That's what we were talking about at the
time; correct, Mr. Peek?

A Mr. Bice, we had waited for about eight months for
you to deliver the Jacobs ESI. You delayed repeatedly from
September of 2011 --

Q Is that why you felt an appropriate --

THE COURT: Mr. Bice, don't interrupt.

MR. BICE: I thought he was done. How many --
again, Your Honor, I don't mind the speeches, but they're ont
answer to my question.

THE COURT: Excuse me. We're going to take a break.

MR. BICE: ©Understood, Your Honor.

19

0516




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

(Court recessed at 1:39 p.m., until 1:42 p.m.)

THE COURT: Mr. Bice, can you approach.

MR. BICE: I apologize, Your Honor?

THE COURT: Can you approach, please.

MR. BICE: I can, Your Honor.

THE COURT: This is my fill-in-the-blank contempt
form. I haven't filled in the blanks. I'm giving it to you
just so I have it in case I get to a point, which will
probably be the next time you insist On interrupting or act
disrespectfully.

MR. BICE: Okay.

THE COURT: Then I will complete it.

MR. BICE: Thank you, Your Honor.

THE COURT: I don't think you've been in here when
I've been forced to complete one, so I'm giving you warning.

MR. BICE: I think I actually have, Your Honor, and
I -- Your Honor is correct. I should not have interrupted
him, and I apologize to the Court for my having done that.

THE COURT: Okay. So let's all please keep going.
The point is to get information so I can make an evaluation as
to whether a sanctionable action has occurred, and, if so,
what an appropriate sanction is.

MR. BICE: Understood, Your Honor.

THE COURT: Thank you.

MR. BICE: Again, my apologies to the Court and to
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Mr. Peek for cutting him off.
BY MR. BICE:

Q Mr. Peek, do you recall the question that you wanted
to further elaborate on?

A I do not, sir. I --

Q All right. Mr. Peek, you'd earlier, again, just so
that we're clear, I think you made the statement that the
reason why you were referencing the Macau server is because
you thought that's what we were talking about; is that
correct?

A Yes, sir.

Q All right. If you take a look at that same
transcript, May 24th, if you go to page 4. 1I'll give you a
chance to read it.

A I read it, sir.

Q Okay. You knew that, did you not, Mr. Peek, that
you possessed Sands China's emails at that point in time
regarding Mr. Jacobs; correct?

A Yes, sir, I did know that.

0 Okay. And we specifically made reference to the
Court that Las Vegas Sands right there at line 7, "Well, all
right. Let's talk about it. I mean, where we are right now
is we have received some documents I believe we -- I believe
last week from Las Vegas Sands. Yesterday we were told that

they were not -- that they have not searched Mr. Jacobs's
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emails"; correct?

A Yes.

Q Did you -- and so it's your position to the Court
that you understand that all I was talking about was his
emails back in Macau and you didn't believe you were under an
obligation to disclose the location of the set that you
possessed?

A Well, you've asked me two questions there. The
context, as I understood it, was, yes, the context of going to
Macau and searching not only Jacobs' emails, but other
custodian's emails. And then I don't remember the second part
of your question.

Q Well, the second part of my question is you didn't
believe that you were under any obligation either to the Court
or to us to disclose your possession of the other emails?

A I thought I had already done that, so I guess the
answer is, yes, I had done that previously in the manner in
which I was allowed to do.

Q And you recall, Mr. Peek, submitting a brief just a
day before that I've already showed you in footnote 4 where
you acknowledged that you hadn't disclosed it to us?

A The day before on May 23rd? I'm sorry, I don't have
that brief.

Q Maybe I have the -- no, I apologize. You were

correct. A month later on June 27th where you disclosed that
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you hadn't disclosed it to us or where you stated you hadn't
disclosed it to us.

A At this time I disclosed what I disclosed in the
June 27th.

Q Okay. In the filing with the Court?

A Yes, sir.

Q Okay. You didn't say in there that you had already
disclosed this to Campbell and Williams like you keep

repeating to the Court --

A I think you've --
Q -- today; correct?
A -- told me that. You've already gone over that. I

mean, I'm happy to go over it again if you'd like me to.
Q No. Let's talk about --

MR. BICE: Because as I, Your Honor, understand from
one of the statements you had made at a prior hearing, let's
talk about whether or not information has been lost.

BY MR. BICE:
0 You learned --

MR. McCREA: Your Honor, this is beyond the scope.

THE COURT: Information lost is one of the factors I
have to evaluate, Mr. McCrea.

BY MR. BICE:
Q Do you recall during this case that you had great

concern, or you told the Court you had great concern, about
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Mr. Jacobs's -- the documents he possessed and his laptop
computer?
A You mean in a context of what he had taken out of

Macau when he left? 1Is that what you're --
Q Well, that's your characterization of it, but the

documents that he possessed.

A I don't know. I'm trying to ask you. I guess
I'm --

Q Okay.

A -- trying to just ask you if you could be more
specific --

Q Absolutely.

A -- because I'm not sure I understand your question.

Q The documents -- and I apologize. The documents
that he possessed during this litigation.

A I still have the same concerns.

Q Okay. Do you recall telling the Court that it was
critically important that there be a forensic image of his
laptop computer?

A Either I or Mr. Ma did. I don't remember which.
But certainly that would be my position --

Q Okay.

A -- that we should have a forensic image. And I'm
still even concerned today about that --

o) All right.
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A -- with Mr. Jacobs.

Q When did you become aware that Sands China -- strike
that. When did you become aware that the image of Mr.
Jacobs's desktop machine that Las Vegas Sands possessed was
not a forensic image?

MR. McCREA: Objection. Attorney-client.
THE COURT: He's just asking for a date, Mr. Peek.
BY MR. BICE:

Q Correct.

A I believe I knew that in December/January 2010/2011,
or one of those two months, as I've testified previously.

Q Okay.

A Because I knew what Mr. Kostrinsky had received was
not a quote, unquote, forensic image.

Q Okay. When did you become aware that the original
desktop machine that the ghost image had been created from
could no longer be located?

MR. McCREA: Objection. Attorney-client privilege.
THE COURT: We're just looking for a date, Mr. Peek.
THE WITNESS: I first learned sometime in the late
summer 2011 that there was a question about whether or not a
forensic image had been made of all of his media devices that
-- that he used.
BY MR. BICE:

Q Okay. And, again, maybe I didn't sufficiently
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articulate the question. When did you become aware that the
original desktop, the drive from the original desktop, had not
been preserved?

A I'll answer that again. In the late summer I
learned that there was a question about whether or not we
still had possession of Mr. Jacobs' -- one of the original
hard drives of the -- of one of the devices that he used.

0 Okay. When did you become aware that they thought
that they had found it?

A I'm not sure.

MR. McCREA: Objection. Attorney -- well.

THE COURT: I'm just looking for a date, Mr. Peek.

THE WITNESS: I'm not sure. Here's what I do know,
and maybe -- if I -- if I may.

BY MR. BICE:

0 You may.
A If you don't -- I mean, I know it's a
question/answer, but if I -- if I may. I understood that

images had been made. I understood that one of those may not
be a forensic image. I learned that in the summer of 2011
that there was an image, it just wasn't a forensic image.
That's -- and that we were still trying to locate the original
media device. I don't know that that's -- that's -- I don't
have an answer as to whether or not that's still an ongoing

effort or not.
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Q All right. And so is it your testimony as of today
you don't know whether the original media device even exists
as of today?

MR. McCREA: Objection. Attorney-client privilege.
THE COURT: Sustained.
BY MR. BICE:

Q At the time that you were in front of Her Honor --
well, let's do it this way. I'll show you -- let's take a
look at the November 22, 2011, transcript.

A I'm there.

0 Do you recall, if you take a look at page 14 of that
transcript, please.

A I'm there.

Q Do you recall saying that you were wondering why
there was so much objection by Mr. Jacobs to providing the
independent ESI vendor the original media? Do you recall
that?

A Yes, I do recall that.

Q And do you recall telling the Court that, "And I
think the only way to assure the defendants in this case that
we have uncorrupted and forensically sound data is to get it
from the original media source"; correct?

A I don't know where you're reading from. Perhaps if
you could --

Q I believe I'm reading from line 8 through 18. Let

27

0524




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

me grab the exact copy and make sure I have it right.
THE COURT: No, that's correct. That's where you
were.
THE WITNESS: Line 11? So it starts on line 117
THE COURT: 8.
MR. BICE: 8.
THE COURT: It says what I'm wondering on page 14.
THE WITNESS: Okay. I'm sorry. I was on 15.

BY MR. BICE:

o) Did you see where I was reading from?
A I do see where you were reading from.
Q Okay. Now, at this point in time in November of

2011, just so we make sure we've got the timeline down, you
knew that your client did not possess the original media
source for the ESI that it was supposed to have preserved in
this case; correct?
A Yes, there was a question about whether we still had
it in our possession.
Q Well, how was -- I apologize. Were you done?
MR. McCREA: 1I'm sorry. I didn't hear that
question.
THE COURT: Me either.
MR. BICE: No, I just said -- I asked him if he was
done. I thought I had perhaps cut him off again and I didn't

want to do that because I don't really care to get in trouble
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with Her Honor. So I'm trying to be careful. I hope I am,
anyway. And I think -- and I'll infer from his silence that
he was done, so I'll -- I will go on.

BY MR. BICE:

Q What did you do to ascertain, since you were telling
the Court that Mr. Jacobs needed to present his original media
source, what were you doing to obtain the original media
source that you knew had disappeared?

A I wasn't doing anything because it wasn't my client.

Q Okay.

MR. McCREA: Please wait until he finishes the
question so I can object when --

THE COURT: Was there something else you wanted to
say, Mr. McCrea?

MR. McCREA: I just wanted to lodge a work product
objection.

THE COURT: Objection is sustained.
BY MR. BICE:

Q Who was it, Mr. Peek, that was handling that

process?
MR. McCREA: Same objection.
THE COURT: Sustained.
BY MR. BICE:
Q Were you aware at that same hearing, Mr. Peek, that

Her Honor made the observation that she was certain that it
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had been preserved, your original -- or the defendants'
original media source?

A What page are you on now, sir?

0 Go to page 56. Actually, it's probably better to go
to page 59. I take that back.

A Okay. Okay. What am I --

Q Look at line 19.

A Where she's talking to you?

Q Yes.

A Okay.

Q Where she says, I think it's line 19, "I'm certain

it was preserved because I entered an order and somebody sent
a preservation letter. And I'm certain they hired a forensic
consultant and I'm certain it was done correctly, and I'm not
worried about it today." Correct? Did I read that correctly,
sir?

A You did.

Q Okay. And -- but at that -- at that very hearing

you knew that the original media source was missing, didn't

you?

A Yes.

Q Okay. And you never told that to the Court?

A I did not tell that to the Court because we had not
completed, in my judgment, Sands China Ltd. -- from what I
had --

30

0527




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MR. McCREA: Objection. Attorney-client privilege.
THE COURT: Sustained.
BY MR. BICE:
Q And I guess we're here, and I lose track of the
date. Today is September 1llth.
THE COURT: The 1llth of September.
MR. BICE: Right.
BY MR. BICE:
Q On September 11, nearly a year later, and you still
don't know, is that fair?
MR. McCREA: Objection, Your Honor. Work product,
attorney-client privilege.
THE COURT: Overruled.
You can answer.
THE WITNESS: I do not know as I sit here today.
BY MR. BICE:
Q Now, you were present, were you not, for Mr. Singh's
-- well, I know you were, so I'm just -- this is an
affirmative statement just as a predicate for the question.
You were present for Mr. Singh's testimony where he
acknowledged that the image, the ghost image that you had
possessed or that your client had possessed since August of
2010 would not reflect documents that might have been deleted
from the original media source prior to the image being made.

Do you recall that?
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A As I understand, that's the difference between
forensic versus ghost. So we wouldn't be able to show what
documents Mr. Jacobs had deleted during the course of his
service as president of Sands China Ltd.

Q Okay. And you also wouldn't be able to show or we
wouldn't be able to learn what documents had been deleted
prior to the ghost image being created; correct?

A Well, if I -- that would be correct, but I think the
ghost image was created on or about the day he departed, which
was the 23rd of July 2010.

Q Didn't your disclosure statement to the Court reveal

that the image had not been created until the 27th?

A I don't know. If you --
Q I'm --
A I don't know, Mr. Bice. I mean, my recollection is

that Mr. Kostrinsky was handling that. I thought it was done
immediately at his direction, but you could be right. I don't
know.

Q Well, was any investigation done to determine who
was -- who, if anyone, had accessed Mr. Jacobs's computer in
the days following his termination and being escorted off the
island?

MR. McCREA: Objection, Your Honor. Work product
and beyond the scope.

THE COURT: Overruled.
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THE WITNESS: No. There's a lot of things that you
said in there. First of all, that he was escorted off the
island. That's your interpretation. But the day that he
departed, I don't know specifically what the IT department
did. You'd have to ask probably somebody other than me.

BY MR. BICE:

Q Well, do you -- sorry. I want to make sure. Do you
know whether or not Mr. Leven was on Mr. Jacobs's computer
prior to the creation of the ghost image?

MR. McCREA: Objection.

THE WITNESS: I do not know.

MR. McCREA: Object, Your Honor. Attorney-client
privilege.

THE COURT: Sustained.

MR. McCREA: Work product.

BY MR. BICE:

Q Do you know whether any other board members from Las
Vegas Sands were on that computer prior to the creation of the
ghost image?

MR. McCREA: Same objection.

THE COURT: Sustained.

BY MR. BICE:

Q Is it fair to say that you have not conducted any

investigation as to whether or not Sands executives had access

-- when I say Sands, Las Vegas Sands executives, whether they
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wear two hats or one hat, were on that computer for the three
days preceding the creation of the ghost image?

MR. McCREA: Objection. Work product,
attorney-client privilege.

THE COURT: Sustained.
BY MR. BICE:

Q So if somebody was on it and somebody deleted
documents from that computer, we wouldn't be able to know that
now, would we?

MR. McCREA: Same objection.

THE COURT: Overruled.

THE WITNESS: I don't know, Mr. Bice. I'm not a
computer person.
BY MR. BICE:

Q Okay.

A And I don't believe that you're -- you're correct in
that statement, but I don't know for sure because I'm not a
computer person.

0 Well, just so that we understand, Mr. Singh
testified that if something was deleted before the ghost image
was created, it was gone, or at least you couldn't determine
that from the ghost image, is that fair?

A Is it fair what Mr. Singh testified? You'd have to
show me the transcript.

Q What is -- is that your recollection of what he
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said?

A I believe it was something along those lines, but I
also believe from -- I'm hesitant to go here because I don't
think Mr. McCrea --

THE COURT: I'm waiting for Mr. McCrea --

THE WITNESS: -- knows this.

THE COURT: -- to stand up.

MR. McCREA: Yeah. If you're going beyond what Mr.
Singh testified in his deposition, I am going to object.

THE COURT: Okay. And you're going to object on the
basis of attorney-client?

MR. McCREA: I am.

THE COURT: Okay.

Mr. Peek, so are you going to follow that?

THE WITNESS: I am going to follow that.

THE COURT: All right.
BY MR. BICE:

Q Were you also aware -- strike that. When did you
become aware that there was also a foil envelope that Mr.
Kostrinsky had brought back from Macau that had gone missing?

MR. McCREA: Objection. Attorney-client privilege.
THE COURT: Sustained.

MR. BICE: 1I'm merely asking when.

THE COURT: I understand, Mr. Bice.

MR. BICE: Mr. Singh had testified, Your Honor, that
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it happened.

THE COURT: See, I don't know what Mr. Singh
testified to because I wasn't there.

MR. BICE: Okay. 1I'll how about if I start this
way.

THE COURT: Sure.
BY MR. BICE:

Q Do you recall Mr. Singh testifying at his
deposition, Mr. Peek, that it's his understanding that a foil
-- Mr. Kostrinsky brought back a foil envelope with something
inside of it from --

A I do recall that testimony.

Q -- from Macau?

A I do recall that testimony.

Q And that it is now missing?

A I believe he testified that he has conducted a

search and as of that time he had not located that foil

envelope.
Q When did you become aware that such a foil -- just
so that we're all clear, you understand what -- what is

typically transported in foil envelopes?

A I do not.

Q Okay.

A I know now because I was told --
Q Okay.
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A -- during Mr. Singh's testimony.

Q It's designed to protect electronic devices against
magnetism.

A I know that now.

0 Okay. When did you learn that whatever was in that
envelope could no longer be accounted for?

A Objection. Attorney-client privilege.

THE COURT: Just the date, Mr. Peek.

THE WITNESS: I'm trying to think. It was June,
July, August because I'm trying to -- probably August of 2012.
BY MR. BICE:

Q Of this year?

A Yes. That's 2012, yes.

Q All right. And so prior to that you did not even
know that Mr. Kostrinsky had brought over something in a foil
envelope?

MR. McCREA: Objection. Attorney-client privilege.
THE COURT: Sustained.
BY MR. BICE:

0 Are you in -- since you are counsel for Las Vegas
Sands, isn't it -- has any investigation been conducted to
determine what happened to whatever was inside that foil
envelope?

MR. McCREA: Objection. Work product.

THE COURT: What did you say?
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MR. McCREA: And attorney-client privilege.
THE COURT: Sustained.
BY MR. BICE:

Q Is it fair to say that even as of today, Mr. Peek,
you cannot -- your client cannot account for whatever was
inside that foil envelope?

MR. McCREA: Same objection.
THE COURT: Sustained.
BY MR. BICE:

Q Is it fair to infer that your client did not inform
you that the device or whatever was in that foil envelope had
been brought over from Macau by Mr. Kostrinsky?

MR. McCREA: Same objection.
THE COURT: Sustained.
BY MR. BICE:

Q Let's jump ahead now to the Macau -- I'm not sure

what the title of the office is, but we'll refer it to as the

office, I guess, has to approve the removal of data.

A It's called the OPDP is the acronym.

Q OPD --

A It's Office of Personal Data Protection, OPDP.

Q OPDP.

A Office of Personal Data Protection. I thought you

would have known about that from Mr. Wynn.

Q Okay. 1I'm not sure what your constant reference to
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that is. I guess you believe that that somehow justifies the

conduct that's occurred in this case --

A No.
0 -- by yourself?
A All I know is that it makes -- it's just evidence

that this is a real act.

Q Okay.

A That Mr. Wynn has also been under investigation, as
well, for transfers that his company has made, and I know you
represent them in the Okada --

THE COURT: Just so we're all clear, today is not
Wynn-Okada. Okay? So we don't need to complicate the Sands-
Jacobs case with Wynn-Okada. Although many of the people in
this room are involved in the Wynn Okada case, we will deal
with that case next week.

MR. BICE: We will.

THE WITNESS: My apologies, Your Honor.

THE COURT: 1It's all right.

BY MR. BICE:

Q On May 24, Mr. Peek, is when the Court cancelled the
evidentiary hearing on jurisdiction because Sands China and
Las Vegas Sands, as we now know, did not search for emails on

the Jacobs ESI. Do you recall that?

A I recall the Court vacated it. I recall that she
was concerned about that lack of -- that lack of discovery
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that had been undertaken.

0 Okay. And now I think you had submitted to the
Court in a brief a statement that Las Vegas Sands finally got
comfortable that it could produce those emails on May 28th.
It got comfortable on May 28th that it could produce those
emails.

A I believe that's a statement that we made in one of
the briefs. I don't remember which one. Perhaps if you'd be
so kind as to show that to me I could refer to it.

Q I apologize. I don't -- I just want it recalled if
that's -- or I just want to see whether that's your
recollection of the approximate date.

A I don't know. If you show me the brief, I'd be
happy to look at it and confirm that you're accurate in your
statement. But I don't know. You'd have to show me the
brief.

Q Were you involved in any of the communications with
the Macau government after May 247

A No, I was no.

Q Do you know who was?

A Yes, I do.

Q And who was it?

MR. McCREA: Objection. Attorney-client privilege.
THE COURT: Sustained.

MR. BICE: Your Honor, all I'm asking for is I want
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the identity of the persons involved.

THE COURT: But the source of the information from
which make it to Mr. Peek would be giving you the answers from
an attorney-client communication.

MR. BICE: But a fact -- but a fact isn't privileged
just because it was provided to an attorney or even from an
attorney.

THE COURT: I am aware of that, Mr. Bice.

MR. BICE: And I'll ask a follow up question. I
understand, just so that the record is clear.

BY MR. BICE:
Q Was Mr. Weissman one of the people that was in
communication with the Macau government after May 24°?

MR. McCREA: Same objection.

THE COURT: Sustained. Although, I do think Mr.
Weissman told me that in a hearing.

MR. BICE: I think so, too, which is, of course, a
little --

THE COURT: We'll find ocut later.

THE WITNESS: Well, I'm just -- I'm just
following --

BY MR. BICE:

Q No, I'm not --
A I don't have a choice here, Mr. Bice.
Q I understand. I am not quarrelling with you on
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that, Mr. Peek. But is it fair to say, and if it -- and if
you think I'm wrong, then say so. But is it fair to say that
whoever it was that was in communication with the Macau
government was able to give approval, or I guess get
comfortable, in that four-day window that the data could be
released to the Court here in Nevada?

A I don't know what the four-day window is, so I don't
-- I don't know what you -- what your reference to the

four-day window is. I do know that the statement of being

comfortable is -- is probably either Mr. Weissman said it or
we said it in a brief because I remember that that is -- that
is a correct -- I learned that --

Q Okay.

A -- from my contact with my client.

Q Okay. Do you know when the Macau government was

told that this data was here and had been here since August?
MR. McCREA: Objection. Attorney-client privilege.
THE COURT: Sustained.

BY MR. BICE:

0 All right. Let's jump ahead to after June, I guess
it's 28 or 27. I'm not sure of the exact date. 1In any event,
I think it came in the brief to the Court when disclosure was
made that the data was here. Do you recall that?

A Was that the June 27th brief that you've shown me

before?
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Q I believe so.

MR. McCREA: Your Honor, this is going beyond the
scope. Once we get to June 28th, all the disclosures have
been made. I don't know --

THE COURT: Really?

MR. McCREA: -- what the point is.

THE COURT: You know there's an issue about that,
Mr. McCrea.

MR. McCREA: Pardon me?

THE COURT: There's an issue about that, which is --

MR. McCREA: Okay.

THE COURT: -- part of why I think Mr. Brian asked
for an opportunity to do some things that might have resulted
in you guys getting involved.

MR. BRIAN: Although, Your Honor, just -- I think it
was our -- we don't think it's part of this hearing. That was
one of the points I was making.

THE COURT: Okay.

MR. BICE: We obviously disagree with that, Your
Honor.

THE COURT: I'm just trying to get information that
I need to evaluate.

BY MR. BICE:
Q Do you recall, Mr. Peek, that on or about July 6,

2012, that you submitted to the Court a document entitled
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defendants' statement regarding data transfers?
A I do recall that, sir.
MR. BICE: May I show this to Mr. Peek, Your Honor?

THE COURT: You may.

MR.

MR.

McCREA: 1Is it in your notebook, Counsel?

BICE: It is, Charlie. I believe it's Number 5.

THE COURT: The June 27th filing?

TH

MR.

concerns —--—

E WITNESS: No, this is July 6th.

BICE: The July 6th, Your Honor, that

THE WITNESS: The July 27th, Your Honor, is a

defendant jo

status confe

MR.

MR.

MR.

BY MR. BICE:

Q
A
Q Ok
A Ye
Q Ok

what was the

MR

int status conference statement because we had a
rence the next day.

BICE: Did you find it, Charlie?

McCREA: Yes.

BICE: Okay.

You signed this brief; correct, Mr. Peek?

I'm sure that I did.

ay.
ah, Mr. Weissman and I signed it.

ay. And can you tell us from your perspective
purpose of this brief?

. McCREA: Work product, Your Honor. Objection.

THE COURT: Overruled.
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THE WITNESS: The Court had expressed concern, and
we were also concerned, based on the Court's comments to us,
and I think it was the July -- June 28th hearing. So we
wanted to disclose to the Court all of the data transfers, not
just the Jacobs transfers involving Mr. Kostrinsky. So that
was the purpose.

BY MR. BICE:

Q Okay. Is it -- and, again, I'm going to ask you
this question, and I -- you might not believe it, but I'm not
-— I'm not trying to be argumentative with you about it. But
is it fair to say, Mr. Peek, you're not happy to be in the

current situation. Is that fair?

A No, I'm not, Mr. Bice.

Q All right.

A I'm not happy at all --

Q Okay.

A -- to be sitting on this witness stand having you

examine me.

Q Understood.

A This is a very embarrassing time for me after 40
years of practice that I find myself in this position.

0 I understand.

A My anniversary of 40 years, I think, is the 17th of
September.

Q Okay.
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A So, yes, I don't find this comfortable.

I wasn't trying to suggest that you did.

A I know you're not, and I know you're doing your job
and I --

Q But is it fair to say that once you knew that the
Court was questioning your -- your candidness and that of your

co-counsel and the prior counsel that you felt that it was
appropriate to make sure that you were up front with the Court
about what had really transpired?

A That assumes in that question that I hadn't gone as
far as I could go previously with the Court. But I certainly
wanted this Court to know that to the extent there hadn't been
disclosures previously that she felt I should have made and
that -- that hadn't been made other than the brief statement
in June that we covered everything. A lot of these I didn't
even know about.

I learned about all of these during the course of
the investigation that we -- I say we, I'm talking about
myself and Mr. Weissman and Mr. Owens and Mr. Brian, all of us
collectively -- did our best to canvass, scour, and do what we
could to give as much information to the Court about both data
transfers involving Mr. Jacobs and other data transfers, I
think, that had taken place even before that. And I'm not --
I think we referred to that, as well.

Q All right. Mr. Peek, are you aware of anywhere in
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this brief that you submitted to the Court on July 6th of 2012
where you claim that you had made a disclosure to the Court
before this date?

A I don't believe there's anything in here because it
-- it wasn't -- it wasn't the purpose of this brief to do
that.

Q So the purpose --

A This was not an argumentative advocacy. This was
just a report.

Q Okay. So the purpose of this, from your
perspective, was to simply tell the Court everything that you
knew up at this point in time. Is that fair?

A It was to do our best from what we had learned as of
that date and canvassing and scouring as much as we could.

Q But you did know as of this date that you had
submitted this brief, did you not, that you had printed off --

you yourself had printed off about 100 of these emails;

correct?

A We've gone over that a number of times. And, yes, I
did know --

Q Okay.

A -- as of this date that I had reviewed Jacobs'
ESI --

Q Okay. Well --

A -— on Mr. Kostrinsky's computer at Las Vegas -- at
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the Venetian Hotel and Casino.

Q And you know that Mr. Jones had done the same?

A I did.

Q Okay. And you knew that --

A I knew the paralegal had gone and done an index, and
I knew that those had been left in a Redwell, and I knew that
they had been left in Mr. Kostrinsky's office, and I knew that
they had not been produced.

Q Okay.

A I apologize. I know that's why you're -- I probably
shouldn't add so much.

Q Well, what I'm trying to understand is you knew all
those things and you also knew that Mr. Jones had printed off
some of the emails, as well.

A Yes, sir, I knew that.

MR. McCREA: Your Honor, objection. This is getting
awfully repetitive and there are -- there are statements in
the brief itself which says exactly this. The record is
already established on these points, and I think this is just
going too far.

THE COURT: Thank you. Overruled.

BY MR. BICE:

Q Well, let's just deal with -- I'll ask a question

about what counsel here just said. All the things that you

just told me aren't in this; right?
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A I haven't read it, so I don't know what's in here or
what's not in here.

Q Okay.

A I do know that during Mr. Kostrinsky's deposition

that came out.

Q Okay.
A Which preceded or was at or about the same day. I
think it might've been the day before that we -- we did that

deposition. It may have been the day after. I don't
remember. But I don't know whether it's in here or not. If
you want me to read it, I can.

Q I don't know that that's necessary. I just wanted
to make sure I understood the purpose of this document.

A It wasn't the purpose of this to -- to talk about
that. The purpose of this was to talk about all the data
transfers. That's what it =-- that's what it says, statement
regarding data transfers.

Q Mr. Peek, do you know whether or not anyone from --
I should clarify. Do you know whether or not anyone on behalf
of the United States government has been provided copies of
these emails?

MR. McCREA: Objection, Your Honor. Attorney-client
privilege.
THE COURT: Mr. Peek, to the extent that the

disclosure of information will require you to divulge
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attorney-client privilege, I'd ask you not to. But if you
have another source of information, we'd like to hear it.

THE WITNESS: Your Honor, I have no independent
source of information.

THE COURT: Thank you.

THE WITNESS: 1I'm not involved in that process.

MR. BICE: Well, Your Honor, just so we're clear,
they have disclosed in a brief to you that they did disclose
some of them and Mr. Peek had signed it, so I guess I'm a
little unclear on what the position is.

THE COURT: I think their position is it's
attorney~-client privilege because the source of his
information is from a client. I certainly understand they've
told me a lot of things that is information from clients, and
that's what lawyers do in briefs.

MR. BICE: And that --

THE WITNESS: I can only follow the instruction of
Mr. McCrea, Mr. Bice.

MR. BICE: And I think the problem we have, Your
Honor, is then they invoke privilege when you try to pierce
behind the representation to the Court.

THE COURT: Absolutely, Mr. Bice.

MR. BICE: And that's, I think, part of the --

THE COURT: I understand the frustration that you

are suffering from.
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LAS VEGAS, NEVADA, TUESDAY, SEPTEMBER 11, 2012, 10:48 A.M.
(Court was called to order)
THE COURT: Sorry I'm late.
(Pause in the proceedings)

THE COURT: All right. Anything of a housekeeping
nature before we resume with Mr. Peek's examination?

MR. BRIAN: Yes, Your Honor. Last night we went
back and we reviewed our notes of the testimony of Mr. Ma. I
looked at some other materials we had. We didn't get the
transcript, so we don't know exactly what was said, but we
think there's one or two things that should be clarified. And
we talked to Mr. Ma about that.

THE COURT: Mr. Ma, luckily for everybody, is still
in the back row.

MR. BRIAN: He agreed to stay over tonight. But I
would ask the Court if it's acceptable to get him on and off
first. I suspect counsel may have some followup questions.

THE COURT: So you wanted to ask him some questions
when you didn't yesterday?

MR. BRIAN: Either that, or he would clarify
himself. However, either Mr. Owens can ask him some direct
questions, or he can just clarify, and then they can ask their
followup questions, whichever you and counsel would prefer.

THE COURT: Anybody have an objection with that?

MR. BICE: I'm not going to ask Mr. Ma to stay. So
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let's get it over with now.

MR. BRIAN: Thank you, Counsel.

THE COURT: Okay. Mr. Ma, come on back up.

MR. BRIAN: Thank you, Your Honor.

THE COURT: Not a problem.

STEVEN MA, PLAINTIFF'S WITNESS, SWORN

THE CLERK: Thank you. Please be seated. State
your name and spell it for the record, please.

THE WITNESS: Steven Ma, M-A. The last name is M-A.

MR. OWENS: Good morning, Your Honor. John Owens
for the record.

CROSS-EXAMINATION
BY MR. OWENS:
Q Mr. Ma, there are a couple areas you would like to

clarify today after your testimony yesterday?

A I do.
Q Please.
A Two items. I have not seen a transcript of my

testimony yesterday, but having thought about it, my general
recollection is that I was asked the question by Mr. Bice
yesterday as to whether I knew the contents of the hard drive
that was located here in Las Vegas. And although I am have
not seen the contents of that hard drive, based on -- without
revealing my communications with the client and with outside

counsel, based on those conversations I did have an
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understanding that the data on that hard drive related to data
relating to Mr. Jacobs.

Q Was there another point you wanted to clarify?

A The second point was I can't remember the specifics
of the question and answer that was given to me yesterday, but
I recall I was a question to the extent if I'd ever reviewed
data from Mr. Jacobs. I think my testimony yesterday was I
don't recall seeing any such data.

Having given it some thought last night, my
recollection is that in advance of this hearing I reviewed
some materials that were transferred from my firm, Glaser
Weil, to the firm that substituted in this case for Sands
China, Munger Tolles, and I recall in the course of reviewing
those materials there included I believe two or three emails
that seemed to relate to communications by Mr. Jacobs.

MR. OWENS: One moment, Your Honor.

Nothing further, Your Honor. Thank you.

THE COURT: Mr. Bice.

REDIRECT EXAMINATION
BY MR. BICE:

Q So you -- so that we're clear, you did know the
contents of the hard drive; correct?

A I did know that it related to Jacobs. I have not
actually seen the documents themselves, but I was told by --

again, without revealing the actual communications, I can say
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that I was told by the client and/or co-counsel that it --

MR. MCCREA: Objection, Your Honor. Attorney-client
privilege.

THE COURT: Mr. Ma, remember, we're trying not to
disclose attorney-client privileges --

THE WITNESS: I understand.

THE COURT: -- which is why Mr. McCrea is there
objecting so politely in this --

THE WITNESS: I appreciate the guidance. Thank you.
BY MR. BICE:

Q All right. Did you -- after thinking about it last
night did you come to a better time frame about when it is you
knew about the contents of the hard drive? Was it prior to
July of 20117

A My recollection that it was still during that
approximate July 2011 time period.

0 Okay. Do you believe that it was prior to July 9 of
20117

A I can't be that specific. I'm sorry.

Q All right. You said that in reviewing the documents
to transfer them to MTO that you came across some emails from
Mr. Jacobs?

A I don't know if it was from Mr. Jacobs or to Mr.
Jacobs. I do recall that he was listed on the email.

Q Okay. Had you produced those documents in discovery
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in this case?

A I don't know the answer to that. I apologize.

Q Okay. Did they have a Bates stamp on them?

A They -- I don't remember if they had a Bates. I can
give a general description of the document that I remember.

0 Okay. What was the document you remember?

A I recall that there were -- I believe there were two
sets of binders that were provided to us. My general
recollection, without revealing any privileged communications,
is that it was given to us by the client. I had not seen the
binders --

MR. McCREA: Your Honor, we'd also object on work
product grounds.

THE COURT: I think you probably should fcllow the
admonishment.

THE WITNESS: I will.

BY MR. BICE:
Q There were two sets of binders?
A That's my recollection.
Q What were in the binders?

MR. McCREA: Same objection, Your Honor.
THE COURT: The objection's sustained.
BY MR. BICE:

Q Well, do you recall Ms. Glaser testifying yesterday

that she never saw any emails from Mr. Jacobs?
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A I don't have a specific recollection, but that seems
to be consistent with my recollection.
Q Were these binders something that Ms. Glaser had
access to?
MR. McCREA: Objection, Your Honor. Work product.
THE COURT: Overruled. That's a yes or no.
THE WITNESS: I don't know if she ever reviewed
those binders.

BY MR. BICE:

Q Okay. But she had access to them; correct?
y: I don't know.
Q Well, she was the head lawyer in your firm in charge

of the case; correct?

A She certainly was the head lawyer on the case.

Q Were these binders -- whose office were these
binders in, if anyone's?

A I don't believe they were in an office per se. I
believe they were part of the -- there's a file system kept
for the case.

Q Okay.

A So I think it was probably kept by a paralegal.

Q All right. Whose -- a paralegal in your firm?
A I believe so. You know --
Q Who was the paralegal in your firm that would have

had possession of those?
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A In connection with the -- you know, I don't want to
guess. I don't remember who it was. But I did work with a
paralegal in terms of a transfer of files from my firm to the
Munger Tolles firm. I can't remember which specific paralegal
was involved.

Q All right. And so the in the process of
transferring them you transferred -- how many binders were
there that these emails were in?

MR. McCREA: Objection, Your Honor. Work product,
beyond the scope.
THE COURT: Overruled. We're only looking for a
number.
THE WITNESS: My recollection is that there were two
binders.
BY MR. BICE:
Q There are two binders.
A As I recall, without revealing any communications,

the binders had approximately 40 or 50 tabs on the binders.

Q And were they all emails in those binders?
A No.
Q Okay. They were other documents, as well? Correct.

MR. McCREA: Objection, Your Honor. Work product.
THE COURT: Sustained.
BY MR. BICE:

Q Do you know when you came -- or when your firm came
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into possession of the documents that were in those binders?

A I do not.
Q Do you know how you came into possession of them?
A I don't know the specifics. My understanding is

they came from the firm, but I don't know from whom and at

what time.

Q They came from whom?

A I don't know from what specific person.
Q Did they come from Mr. Peek's office?
A I don't know that.

Q All right. Or do you know whether they came from
the client?

A I believe they came from the client.

Q Do you know who at the client?

A I do not.

0 Who was your client contact at the time in which you
were representing Sands China?

A The general counsel of Sands China, David Fleming.

Q Were you ever provided documents by any

representatives of Las Vegas Sands Corp.?

A I can't recall specifics. I'm assuming that we did.
Q The emails that you reviewed in transferring the
documents to MTO, you said -- how many emails were there? I

apologize if you already --

A Approximately two or three.
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A

Q

Two or three. That you looked at; correct?

I believe that's correct.

Okay. Did you go through both of those binders and

see how many emails were in them?

A

Q
sender or

A

Q

A

Q

I did not review those documents for that purpose.

And the emails were -- Mr. Jacobs was either a

a recipient on them?

That's my recollection.

Okay. Do you remember the subject matter of them?

I do not.

Do you remember who were any of the other recipients

or senders?

A

Q

I don't recall.

Was it your understanding that those were emails

from Macau when Mr.

A

from Macau or

Honor.

Jacobs was in Macau?

I don't have a recollection as to whether it was

MR. BICE:

THE COURT:

MR. OWENS:

THE COURT:

staying over. Have

MR. BRIAN:

THE COURT:

any other place.

I don't have anything further, Your

Anything further?

Nothing further, Your Honor. Thank you.
Thank you, Mr. Ma. We appreciate you
nice day.

Thank you for the courtesy, Your Honor.

Now are we ready to resume with Mr.

10
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Peek?
Mr. Peek, if you'd come on up, be sworn again.
STEPHEN PEEK, COURT'S WITNESS, SWORN

THE CLERK: Thank you. Please be seated. State
your name and spell it for the record, please.

THE WITNESS: Stephen Peek. That's S-T-E-P-H-E-N,
and Peek is P-E-E-K.

And, Mr. Bice and Your Honor, there were a couple
things that I wanted to bring up from yesterday, if I may.

MR. BICE: I don't have any problem with when your
counsel redirects that we can do so -- or that you can do so.

THE COURT: Did you make notes so you were going to
remember them? I'm asking --

THE WITNESS: I did not, Your Honor. But I think I
can remember them.

THE COURT: Okay. All right. Then let's wait till
we get to your counsel if you can remember them. And if you
need a piece of paper, I would be happy to hand you one so you
can write it down.

THE WITNESS: That might be a good idea just in
case, Your Honor.

(Pause in the proceedings)

THE WITNESS: Thank you, Your Honor.

THE COURT: Uh-huh. Now, Mr. Bice.

MR. BICE: Thank you, Your Honor.

11
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CROSS-EXAMINATION (Continued)

BY MR. BICE:

Q Let's just deal with this issue first. With respect

to what Mr. Ma just told the Court, Mr. Peek, did you provide
any emails from the data set that you had reviewed to the
attorneys at Glaser Weil?

A Did not.

Q Do you know whether anyone else did?
A I do not know whether anybody else did.
Q I just want to make sure I got the timeline down

yesterday. And if I didn't, I'm sure you will correct me.
You looked at the emails in December of 'l11 and --
or you learned about them, I apologize, you didn't look at
them, learned about them in December of 'l1l and January of
'12; correct?
A No, that's not correct.
0 That is incorrect? What is incorrect about my
statement? I apologize.
A December 2010 and January 2011.
0 You are correct. I got the dates wrong.
I also understood -- and, again, if I'm wrong, you
will correct me, that you learned about other data transfers

in July of 2011.

A No, that's not correct.
Q Okay. So let's make sure that we do get it correct
12
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for purposes of my examination.
In December of '10, January of 'll, you learned
about emails that Mr. Kostrinsky had; correct?

A That's correct. I apologize. I learned it in July
of 2011 about the fact that Mr. Jacobs had downloaded
information off of his laptop desktop that included not only
his email, but potentially email and hard-copy documents of
others in Macau. So --

Q Okay.

A -- that's what I referred to yesterday about other
data, not by Las Vegas Sands, but by Mr. Jacobs.

0 All right. When did you learn that not only did Mr.
Kostrinsky had emails, that he had a copy of the desktop, a
ghost image of Mr. Jacobs's desktop?

A I'm sorry. I thought I answered -- when Mr.
Kostrinsky had it?

Q Yes. When did you learn that Mr. Kostrinsky not
only had the emails, but he also had a ghost image of the
desktop? Was it at the same time?

A I don't -- I don't know that he had a ghost image of
the desktop, so --

0 Okay.

A I mean, I apologize. What I said yesterday was that
what I understood is that Mr. Kostrinsky had asked folks in

Macau -- and this comes from his deposition --

13
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Q Uh-huh.

A -- to make images -- or make copies of his
computer's hard drive, the desktop, I think a PC to which he
had access -- it may have been two desktops and one or two PCs
that Mr. Jacobs used while he was in Macau, one in a hotel
room, I think, and one perhaps in his office. That's what I
understood him to ask the IT department in Macau to undertake.

Q All right. And when did you learn that those --
that data set had been brought to the United States?

A Again, in December of 2010, January -- approximately
December 2010, January 2011.

Q All right. Did you learn thereafter, after January
of 2011 that additional data had been brought over from Macau?

A Yes, I did learn that.

When did you learn that?
Spring 2012.

When you say spring, can you give us a time frame?

FOoO P ©

I can't give you -- May, June. My recollection it
could have been earlier.

Q Okay.

A I don't think it was later, because I know we filed
a pleading with the Court in June, as well as in July.

Q Okay. And you learned that in conjunction -- let me
rephrase it. The additional information or the additional

documents that you learned about or data that you learned

14
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about is on the drives that were brought to the Court
yesterday?

A No.

Q Okay. What additional data did you learn about,
then, in the spring of 2012?

A Well, let me take this back. I don't know what was

brought to Court yesterday --

Q Okay.
A -- 80 I couldn't tell you for sure. But I don't
believe that everything that -- I don't know, Mr. Bice,

because I didn't sit here yesterday with Tony and others or
stand there with Tony and others as he passed those --

Q Okay.

A -- so I don't know what he brought with him. I do
know what we disclosed to the Court of the other data
transfers and when they -- when they had occurred.

Q All right. So --

A So I apologize. I just don't know. I mean, if you
gave me the -- perhaps the documentation that Tony gave to the
court clerk, I might be able to tell you.

Q All right. And it's your understanding, though --
did you learn about the additional data transfers above and
beyond what I understood was the Jacobs ESI? You learned
about that in conjunction with making the disclosure to the

Court?
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A That is correct.
Q Okay. To your knowledge, Mr. Peek, did anyone at --
THE COURT: And that disclosure was the one about a
month and a half ago?
THE WITNESS: Yes, ma'am.
THE COURT: All right.
THE WITNESS: Yes, Your Honor, it was.
BY MR. BICE:

Q So prior to your making that disclosure to the Court
or in that time frame the client Las Vegas Sands Corp. had
never revealed to you that it possessed those additional data
sources?

MR. McCREA: Objection, Your Honor. Attorney-client
privilege.

THE COURT: Objection is sustained.
BY MR. BICE:

0 Okay. Mr. Peek, to your knowledge when did the
attorneys at Glaser Weil know about the Jacobs emails?

MR. McCREA: Objection, Your Honor. Privilege --
attorney-client privilege and work product.

THE COURT: Sustained.
BY MR. BICE:

Q Did they know about the transfers prior to July 9 of
20112

MR. McCREA: Same objection.

16
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THE COURT: Sustained.
BY MR. BICE:
Q With respect to the emails -- let's deal with the
Jacobs emails that you had reviewed. You had told me that you
reviewed them, and I believe, and I apologize if I didn't hear

you right, two days, correct, in May?

A Well, I believe it was over the course of two days,
Mr. Bice.

Q All right. And were they consecutive days?

A That I'm not -- I don't know for sure.

Q QOkay.

A I believe that they were consecutive days.

Q Understood. Were there any other times when you

reviewed them other than those two days that you've already

told us about?

A No, there was not.
Q Okay.
A That was one I was going to clarify with you, is

that there was a paralegal who actually did look at those
documents after Mr. Jones and I reviewed them.

Q Okay. Well, I'm going to -- fair enough. And I
will get to that other people who may have reviewed them or
not.

But you personally, I'm talking about Stephen Peek

personally right now, did not review them at any other point

17
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in time?
A I did not, that's correct.
Q And you have never seen -- is it fair to say you

have never seen a physical copy of them other than the two
times in which you reviewed them on a computer and printed off
some of them?

A That is also correct.

Q And so no one else from your office has ever
provided you with a physical copy of any of them. 1Is that
fair?

A That is fair, because they were left at -- in Mr.
Kostrinsky's office in May of 2011.

Q Understood.

Now, let's deal, then, with whether you ever
examined them in a remote electronic format.

A I did not.

Q Okay.

A I did not. I don't believe that they were
accessible in a remote electronic format.

Q All right. Now, Mr. Singh had testified -- and
let's clear this up. Mr. Singh had testified that you had or
he thought you had something called a VPN access. Do you

recall that?

A I recall his testimony.
Q Okay. Did you have VPN access to any data at Las
18
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Vegas Sands Corp.?

A Having now learned from Mr. Singh what VPN means --

Q Yes.

A -- yes. I understood it was called a shared drive
access --

Q Okay.

A -- to which I was given rights.

Q Okay.

A I never did access that, and I don't believe that

the Jacobs collection was on that shared drive.

Q Do you know what the shared drive was that you had
access to? Do you know the name of it?

A I do not. I remember Mr. Singh testifying to it in

his deposition, because I was there.

Q Right.
A But I don't recall either from his testimony -- and
I don't -- I don't even know if -- when I was given access to

it in the fall of 2010, winter 2011, whether it even had a
name. I don't remember.

o] All right. And did you ever -- and maybe you
answered this, and if you did, I apologize. Did you ever
actually access -- regardless of what the drive had on it, did
you actually ever physically do it?

A I did not.

Q Okay.
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A I'm sorry. 1I'm computer literate I like to think,
but I'm very challenged with this access.

0 All right. What about -- was there any other form
of -- and I think I know the answer to this, but I'll give you
a chance to explain it. 1Is there any other form of access to
any of the Jacobs ESI that Mr. -- that your client had? Did
you have any other form of access to it other than the two
days in which you looked at it on Mr. Kostrinsky's computer?

A I did not have any other form of access to it. But
without knowing what was -- what Mr. Kostrinsky put on the --

on that shared drive --

Q Right.
A -- I'm -- I can't say for certainty that I didn't
have access to what -- I mean, I certainly had the ability to

get into that shared drive. I just didn't.

Q Understood.

A And I don't know what was on that shared drive that
Mr. Kostrinsky put there.

Q All right. Now, is it fair to say -- because I
think and I want to try to understand your testimony -- is you
never had a physical copy of any of Mr. Jacobs's ESI
documents, so you could have never shared them with anyone; is
that right?

A That's not right.

0 Okay. Tell me what's wrong about that.

20
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A I think that from time to time Mr. Kostrinsky may
have made copies of things that he saw on his desktop that may
have come from Mr. Jacobs.

Q Right.

A And from time to time I believed that he may have
circulated some of those documents, maybe one, two, or three.
I don't -- I don't know exactly how many.

Q Okay. And they were --

A I know this is probably work product, but I'm not
hearing an objection, so -~

Q All right. And you --

THE COURT: Are you coaching Mr. McCrea?

THE WITNESS: I'm not, Your Honor. But I don't want
to get in trouble.

THE COURT: Next time I have an issue in Newton I'm
going to play this where you were trying to help Mr. McCrea.

MR. McCREA: He testified to that yesterday, so I
thought it was out of the bag.

THE COURT: Oh. All right. Thank you, Mr. McCrea.

THE WITNESS: Just wanted to make sure I wasn't
stepping out of bounds.
BY MR. BICE:

Q And those were circulated. Do you know to whom?
Obviously you.

A Yes.
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Q Okay.

A And I believe there was the legal team, so it would
have been --

Q Ms. Glaser --

A -~ myself and other lawyers at Holland & Hart. I
believe Mr. Jones, and I'm not sure if Mr. Cassity was on that
legal team at that time. I know he is today. The Glaser Weil
team, which would have been included Ms. Glaser, at that time
Mr. Krum, Mr. Sedlock, and I don't think others. And then I
-— then I don't think Steve Ma was -- Steve Ma was on the team
at that time.

Q All right. The documents that you received from Mr.
Kostrinsky, were they received by you or your firm in
electronic format?

A They were attached -- I guess the answer is yes,
because they were attachments to an email, so they were a
.pdf. I think that's Adobe.

Q Okay. Were those documents printed? The
attachments, were they printed?

A I wouldn't have printed them. I just would have
looked at them on my screen. I don't believe that I printed
any of those.

Q Do you know whether or not anyone in your department
or your team printed them?

A I do not.
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Were they produced in this case in discovery?

We haven't gotten to that point yet.

(O A @

Did they pertain to Mr. Jacobs?
A Well, yes, they pertained to Mr. Jacobs. They would
have been part of the merits discovery ultimately as we worked

through the PDPA issue.

Q Okay.

A But that was stayed by the Supreme Court.

Q When did you receive the emails from Mr. Kostrinsky?
A I don't recall, Mr. Bice. Just during fall-winter

of 2010, 2011, as we were investigating the facts underlying
Mr. -- and the defenses to Mr. Jacobs's claim that there was a
breach of contract.

Q - And you -- and you received those documents well --
from Mr. Kostrinsky well in advance of the stay, did you not?

A Oh, vyes.

Q Okay.

A Oh, yes.

0] And you understood that those documents had come
from Macau; correct?

A Yes. Because Mr. Jacobs -- during that period of
time those were -- that was the period of time during which
Mr. Jacobs was the CEO and president of Sands China Limited.
I don't know whether any of the emails that I had were emails

when Mr. Jacobs was a consultant to Las Vegas Sands Corp.,
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which is a different period of time, or a consultant to VML,
which is another different period of time. There were like

three different periods of time.

Q Do you disseminate those emails outside of your
team?

A No.

Q Do you know whether or not they were disseminated to

any of the executives in Las Vegas Sands Corp.?

A I don't believe that they were. But I don't know
what Mr. Kostrinsky may have done with them. And I'm trying
to think --

MR. McCREA: Your Honor, objection. Attorney-client
privilege.

THE COURT: Sustained.
BY MR. BICE:

Q Who was giving you -- from the client's standpoint,
Mr. Peek, who were you taking direction from?

A Well, there were two different periods of time.

Q Understood.

A In the beginning and throughout the period of time
until November of 2011 it was always Ms. Hyman. Gayle Hyman

was the general counsel.

Q Okay.
A Mr. Kostrinsky was directing the litigation from the
time -- he's the one that actually contacted me and hired me
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or set up the interviews --

0] Okay.

A -- in late October, first of November, and he was
succeeded by Rob Rubenstein I believe sometime in April of
2011. So from 2011 Mr. Kostrinsky was still kind of there,
but it was really more Ms. Hyman and Mr. Rubenstein.

Q Did that ever change other -- other than the change
you've described for Mr. Kostrinsky to Mr. Rubenstein, did --

A Yes, it did.

Q And when was that change?

A I believe Mr. Rafaelson came on board on
November 1lst, 2011, as the new general counsel, because Ms.
Hyman was interim general counsel.

Q All right.

A Or -- I don't know if she was interim or was general
counsel, but she's still in the company, I know that.

Q All right. And then you then were being directed by
Mr. Rafaelson after that --

A Mr. Rafaelson and Mr. Rubenstein still.

Q All right. And that was after -- and I apologize,
Mr. Peek -- April of 20117

A No, no, no, no. Well, Mr. Rubenstein came on in
April of '11?

Q Yes, sir.

A And then Mr. Rafaelson was hired as general counsel
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for Las Vegas Sands Corp. on November -- took office on
November 1st, 2011.

Q All right. I apologize for mixing up those dates.

You had indicated -- and let's deal -- we'll deal
with Mr. Jones here separately in a moment.

Other than you and the paralegal that you have
described is there anyone else who may have reviewed any of
those emails at Holland & Hart?

A The paralegal I think had some clerical staff with
her when she went over to index those documents. So I could
only reasonably conclude that those individuals who worked
under Theresa's election would have seen things. I don't know
whether -- other than they just would have seen things.

o] All right. Well, as part of your review into what
happened have you inquired as to whether or not anyone else in
your office used this VPN access to review the emails at any
point in time?

A Yes, I'm familiar --

MR. McCREA: Objection, Your Honor, on work product.

THE COURT: Sustained.

BY MR. BICE:

Q Is it true that someone in your office did access
those emails through the VPN network?

MR. McCREA: Same objection.

THE COURT: Sustained.
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BY MR. BICE:

o) Did anyone in your office --

A Can I correct something in your question?

Q You may.

A You're assuming that the email -- the emails were

accessible in VPN access. And as I said to you, Mr. Bice,
they were not -- it's my understanding they were not on that
VPN access.

Q Okay. Well, I --

a They were not on that shared drive.

0 I apologize. Because I thought you said you didn't
know whether they were or they weren't.

A I do not believe that they were.

Q Okay. And why do you not believe that?

A In conversations with Mr. Kostrinsky as to what was
on the --

MR. McCREA: Object. Objection, Your Honor.
THE COURT: Sustained.
BY MR. BICE:

Q All right. So let's set aside the VPN issue for a
moment. Do you have any knowledge that -- and I'll set aside
Mr. Jones for a moment -- that anyone else on your staff saw
any of those emails that were from Mr. Jacobs that were on Mr.
Kostrinsky's computer?

A I don't believe --
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MR. McCREA: Objection. Work product.

THE COURT: Overruled.

THE WITNESS: I don't believe that anybody else did.
I looked at them and didn't complete my task, so I asked Mr.
Jones to complete the task.
BY MR. BICE:

Q Okay.

A And I think he did it by himself. He may have asked
Mr. Cassity to assist him, but I think he did it by himself.
You'll have to ask him, because he's here.

0 Understood. And he -- to your knowledge, he, like
you, went to Mr. Kostrinsky's office and reviewed them?

A Yes, he did.

Q And is it your understanding how many days that he
reviewed them? Do you know?

A I believe it was only one, but it may have been two
days. I'm not certain. And certainly he's here and he can
tell you.

Q And his job was to complete the task, because you
had only gotten partway through?

A That 1is correct.

Q All right. And did Mr. Jones complete the task?

A I believe he did, or he would have continued. But I
-— it was a very limited, discrete task.

Q Okay. And that -- how long after you had looked at
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them for a couple of days was it that Mr. Jones was sent? Was
he sent the next day, or was it in close in time?

A I think it was close in time, but I don't know if he
went the next day. I'm a single dad, so I go to -- I go to
Reno every other week to --

Q Understood.

A -- be with my two children.

Q Understood.

A And so I think that was the reason why I asked him
to --

Q Okay. "And so then that would have been sometime --
it would be your belief, at least, that sometime in May of
2011 Mr. Jones had performed -- or had completed the task;
correct?

A Yes, sir.

Q Okay. So it's fair to say that by May of 2011 your
firm had completed the task of reviewing the emails that were
on Mr. Kostrinsky's computer?

A For the limited discrete task that we were
undertaking that would be a fair statement. But the task was
not -- well, I'll leave it at that.

Q Well, the --

A I think that gets into --

0 The task was to review those emails for defenses and

addressing the merits of the case; correct?
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A It was trying to understand whether there was an
merit to Mr. Jacobs's claims.

Q Okay.

A So, yes, it was to evaluate whether there were any
merits to Mr. Jacobs's claim.

0 And did Mr. Jones, to your knowledge, also print off

emails?
A To my knowledge, I don't know. I would imagine --
THE COURT: We don't want you to guess or speculate,
Mr. Peek.

BY MR. BICE:
Q He's here, so we can ask him.

But is it fair to -- I'm positive I know the answer
to this. But Mr. Jones, if he did print them off, he left
them with Mr. Kostrinsky, he did not bring them back to the
office?

A That would be an accurate assumption on your part.

Q All right. Mr. Peek, do you have any knowledge --
outside of the Holland & Hart firm do you have any knowledge
of other people, obviously other than Mr. Kostrinsky, also
reviewing those emails?

MR. McCREA: Objection, Your Honor. Work product.

THE COURT: Sustained.

BY MR. BICE:

Q Do you have any knowledge, Mr. Peek, of attorneys at
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O'Melveny & Myers reviewing those emails?
MR. McCREA: Same objection.
BY MR. BICE:

Q How about attorneys from Munger, Tolles & Olson? Do

you have any knowledge of them reviewing those emails?
MR. McCREA: Same objection.
THE COURT: Sustained.

BY MR. BICE:

Q Do you have any knowledge of Sands executives,
setting aside lawyers, Sands executives reviewing those
emails?

MR. McCREA: Attorney-client privilege.

THE COURT: Sustained.

MR. BICE: Well, Your Honor, I don't understand the
predicate for the claim of attorney-client privilege. 1It's a
fact. 1It's not an attorney-client communication.

THE COURT: All right.

MR. BICE: Does he have any knowledge of it?

THE COURT: 1If you're going to ask the executives if
they reviewed the information, that's one thing, Mr. Bice.
But asking Mr. Peek if he knows if the executives reviewed the
information in my mind --

MR. BICE: Well --

THE COURT: -- impinges upon the attorney-client

privilege. But since I told you we weren't calling executives
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as part of this hearing, we'll wait and hear that in your
Rule 37 evidentiary hearing if you ever file your motion.
MR. BICE: Understood, Your Honor. Understood.
BY MR. BICE:
Q Mr. Peek, do you know whether or not anyone at the
Glaser Weil firm ever reviewed those emails?

MR. McCREA: Objection. Work product.

THE COURT: Sustained except to the extent we've
heard testimony in court if you want to expound on any of the
testimony either Mr. Ma or Ms. Glaser gave I'd be happy to
hear it.

THE WITNESS: Well, the question is do I know. The
answer is I know -- whether they did or not, I guess? 1Is that
the question?

BY MR. BICE:
Yes.
Yes, I know whether they did or not.

Okay. And they did; right?

b o N T ©

No, they did not lock at that collection that I
printed out and left in Mr. Kostrinsky's office to my
knowledge. I do not believe that they did look at that
collection.

Q All right. Do you know whether or not they had
access to the database that contained the emails?

MR. McCREA: Objection. Work product.
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THE WITNESS: I don't believe that anybody had
access to that, other than those who went --

MR. McCREA: Objection. Objection.

THE COURT: Objection's sustained.

Mr. Peek, you've got to let --

THE WITNESS: Sorry.

THE COURT: When I say "sustained," you have to
stop.
BY MR. BICE:

Q All right. So let's back up a little bit. Or maybe

not. I guess we're moving forward, not backing up.

When is it that you first heard about the Personal
Data Protection Act [sic]?

A I believe it was --

THE COURT: I asked this yesterday, so it's asked
and answered.

MR. McCREA: Your Honor --

MR. BICE: And I apologize, Your Honor. I don't
recall the date if you did, Your Honor.

THE WITNESS: I told -- I told the Court yesterday
it was I believe late April, early May.

THE COURT: After our Rule 16 conference.

BY MR. BICE:
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Q Thank you. I apologize for having to re-ask it.

In your capacity as representing Las Vegas Sands
Corp. you are aware, are you not, in no small part, I guess,
based on Mr. Singh's testimony in his deposition and Mr.
Kostrinsky's, that in the -- prior to -- let's deal with the
time frame prior to late April or May of 2011. You're aware
that it was in the ordinary course of business there was a
link between Las Vegas Sands Corp. and the Macau properties
for the transfer of data; correct?

MR. McCREA: Your Honor, can I have some
clarification on this?

THE COURT: Sure.

MR. McCREA: 1Is he talking about just what he knows
from the two depositions he referred to? 1I'll let him answer
that.

THE COURT: That's what I understood -- that's what
I understood the question to be.

THE WITNESS: And that's what I understood the
question to be, as well.

MR. BICE: Okay.

THE COURT: Are we all on the same page?

MR. BICE: Yes.

THE COURT: Okay.

THE WITNESS: I don't think you're representing it

correctly, but I'll let Mr. Singh answer for himself. But I
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know that there certainly were transfers of data from time to
time between the two companies, but I don't -- your
characterization is your characterization. 1I'd rather have
Mr. Singh characterize it himself in what he knows.
BY MR. BICE:

Q Well, let me make sure I understand what your

position is.

A My position is what was testified to. That's all I
know.

Q What's your --

A So if you have a -- if you have something from the

transcript you want to read to me and say, did you remember
this, I'm happy to do that. But all my knowledge is only the
knowledge that I gained in listening to Mr. Kostrinsky testify
and listening to Mr. Singh testify, and that's all I know.

0 Well, you heard also Ms. Glaser yesterday testify,
as well; correct?

A Yes. And I also testified that from time to time in
the ordinary course that Mr. Jacobs, as reporting to the
chairman of Sands China Limited and its special advisor, Mr.
Leven, would have written emails or under the shared services
agreement there are responsibilities of each of the two
companies to each other under a shared services agreement. So
I know that in the ordinary course that Mr. Jacobs, as the

president and CEO, would have corresponded from time to time
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with executives and also that there would have been executives
in both Sands China and in Las Vegas Sands who performed
duties under the shared services agreement who would have
communicated in the ordinary course of business to -- what's
the right word -- is to follow up on those obligations under
the shared services agreement. And, you know, you went over
the shared services agreement with Mr. Adelson last week,
S0 —-—

0 All right. And Mr. Adelson in fact testified that
he received prior to --

MR. McCREA: Your Honor, this is beyond the scope.

THE COURT: Sustained.

MR. BICE: Your Honor, I don't believe it is beyond
the scope, because what I want to lay the foundation for or my
followup questions about the fact that the data transfer that
was occurring prior to April of 2011 occurred routinely and
there was no problem -- despite that fact that they now want
to was an error in law, they had no problem searching it, Mr.
Adelson's documents, Mr. Kaye's documents, Mr. Goldstein's
documents. They had no problem searching all of those
documents despite the supposed error in law about data
transfers from Macau.

THE COURT: You mean error in interpretation of law.

MR. BICE: Well, I don't think it was an error at

all. I think it was a new theory. And we'll get into that
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with Mr. Singh a little bit.

THE WITNESS: It may be the same error that Mr. Wynn
had.

MR. McCREA: Your Honor --

THE COURT: Gentlemen, I'm not on that case today.

MR. McCREA: Your Honor, this all started on what he
learned from the depositions of Mr. Kostrinsky and Mr. Singh.
And now we're going into what he knows from all different
kinds of sources, including clients and clients'
representatives.

THE COURT: Mr. Bice --

MR. BICE: Yes, Your Honor.

THE COURT: -- while I certainly understand that
your theory is that the use of the MDPA is merely a
convenience that the Las Vegas Sands and Sands China came up
with during purposes -- during this litigation, that's not
what my hearing's about.

MR. BICE: Well --

THE COURT: My hearing's about whether I was -- if
misrepresentations were made to me and whether counsel had not
been forthright with me. And I understand that you finished
the -- or at least you took the deposition of Mr. Adelson, but
he is not one of the witnesses that I was concerned with.

MR. BICE: Well, I =--

THE COURT: I know from the statement that was filed
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by the Sands that they admit now to additional transfers that
were made prior to the Jacobs, and so I understand that we had
that as an issue.

MR. BICE: Correct.

THE COURT: But I don't think we need to go into.

MR. BICE: Well, here's my point on that, Your
Honor.

THE COURT: All right.

MR. BICE: 1I'll make my record, and you will rule.
What we've got going on here is a claim by the defendants and
their counsel that they did not need -- and we're going to get
into more of that now with Mr. Peek -- they did not need to
search this data for jurisdictional discovery. All those
devices that you've now put into the safe that contain I have
no idea how much -- magnitude in terms of documentation, were
never searched prior to the stay, they were never searched
after the stay or after you ordered jurisdictional discovery.
And the story that has been trumped up is, well, we didn't do
that because of the Macau Data Privacy Act. But do you know
what, it's funny, because all the other documents and all the
other data that has been transferred by these defendants in
the ordinary course of business that they now claim, well,
well that was in error and we changed our policy after the
Securities and Exchange Commission issued us a subpoena,

nonetheless, but we changed our policy, but that don't serve
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as any restriction on them in searching that data.

Now, these documents that we're talking about here
from Mr. Jacobs were brought over here in August of 2010,
okay, long before this supposed change in policy occurred and
long before the concern about the Macau Data Privacy Act had
raised its head. And yet they were never searched. Well, we
know that they were searched. We know they were gone over by
their lawyers. Every one of them was gone over. And that's
our point, Your Honor. You can't come into court and say, we
have this good-faith belief the Macau Data Privacy Act
precluded us from producing the Jacobs ESI when it didn't
preclude us from searching everything else and producing it
from the exact same custodians that they were searching for
here. That's the problem. You can't have it both ways. And
I am entitled to show that this is being contrived as an
excuse for the misrepresentations to the Court.

THE COURT: Okay. Thank you.

MR. BRIAN: Do I need to respond to that, Your
Honor?

THE COURT: No. I'd already sustained the
objection.

MR. BRIAN: Thank you.
BY MR. BICE:

Q Mr. Peek, in response to the Court's and our -- the

Court's order regarding jurisdictional discovery and our
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discovery requests did you withhold any documents from any of

the custodians that you searched on the grounds of the Macau

Data Privacy Act?

MR.

McCREA: Objection, Your Honor. Work product

and beyond the scope.

THE
MR.

work product,

were the case.

THE
we, Mr. Bice?
MR.
THE
issue.
MR.
THE
THE
MR.
on the --

THE

COURT: Sustained.
BICE: Your Honor, I don't know how it can be

since it'd have to be on a privilege log if that

COURT: We haven't seen any privilege logs, have

BICE: We sure haven't, Your Honor.

COURT: I know that. But that's a different

PISANELLI: We have.
COURT: ©Oh. You have?
WITNESS: We have given -- we did provide --

BICE: Oh. I apologize. I apologize. But not

WITNESS: That's not work product. We've given

responses to this --

MR.
THE
log?

MR.

BICE: He's right.

COURT: Let's not argue. So we have a privilege

BICE: We have a privilege log, but it is --
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THE COURT: 1I've never seen it.

MR. BICE: To my knowledge, there are no claims of
the Macau Data Privacy Act as a grounds for withholding any
documents.

THE COURT: Oh. Okay. Thanks.

MR. BICE: Okay.

THE COURT: So the objection's still sustained. I
certainly understand you disagree, but let's keep going.

BY MR. BICE:

Q In the review of the emails that you performed --
that you and Mr. Jones performed was there any personal data
in those emails?

MR. McCREA: Objection, Your Honor. Work product.

THE COURT: Sustained.

BY MR. BICE:

Q Of the hundred or so that you printed off was there
any personal data on them?

MR. McCREA: Same objection.

THE COURT: Sustained.

BY MR. BICE:

Q In the emails that you reviewed was there any of
them that contained no personal data?

MR. McCREA: Same objection.

THE COURT: Sustained.

THE WITNESS: Your Honor, can I ask for
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clarification?

THE COURT: Absolutely.

THE WITNESS: When he says -- and this is really
more -- I'm going to direct it to you, rather than Mr. Bice,
because I -- when he says "personal data" I assume he means

personal data as defined by the Macau Data Privacy Act --

THE COURT: Macau Data Privacy Act.

THE WITNESS: -- as opposed to =--

THE COURT: That's what I'm guessing. Don't you?
Because that's what we're here about.

THE WITNESS: Okay. That's what I understood it to
be.

THE COURT: As opposed to personal identifying
information, which the Nevada Supreme Court identifies. I'm
assuming they're identifying court records --

THE WITNESS: Correct.

THE COURT: -- which is a different issue.

MR. BICE: And you're sustaining that objection is
what I understand.

THE COURT: I am. But did I guess right on what you
meant?

MR. BICE: You did.

THE COURT: Good.

BY MR. BICE:

0 I take it, Mr. Peek -- and if I'm misstating your
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position, you will let me know, I'm sure. I take it it is
your contention in this proceeding, this sanctions proceeding
that you did disclose the presence of this data to the Court
and to us. Correct?

A That is correct.

Q Okay. And you believe that you've satisfied your
duty of candor to the Court and fairness to us by your July 9,
2011, statement; is that right?

THE COURT: June 9th. June 9th.

MR. BICE: Of June 9. 1 apologize.

THE COURT: Page 55.

THE WITNESS: To the amount that I was allowed to
go, yes.
BY MR. BICE:

Q Okay. And so you thought -- you have always thought
since at least that point in time that both the Court and we
or Mr. Jacobs's counsel, I'll leave it broadly, that both the
Court and Mr. Jacobs's counsel knew that this data existed in
the United States?

A I can't put myself in the Court's mind, so I can't
speak for the Court. What I can speak for are the discussions
with Mr. Jacobs's counsel before you and Mr. Pisanelli came
in, as well as the correspondence where they sought as a
priority custodian Mr. Jacobs, and the correspondence from --

the email correspondence with Mr. Williams about the Macau
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Data Privacy Act and his understanding that we had data. So
just specifics of we have X gigabytes of this data taken here,
I don't think we ever got into that level of detail.

Did you ever tell them that you had Mr. Jacobs's --

A Just like -- just like when Mr. Williams told me --
Q -- emails?

THE COURT: Let him finish.

THE WITNESS: -- he had 11 gigabytes of data it
turned out to be well over 40 gigabytes, I don't think that
Mr. Williams was lying to me, I don't think Mr. Williams was
misrepresenting to me, I just don't think that Mr. Williams
knew when he said had 11 gigabytes that you later learned it
was 40 gigabytes.

BY MR. BICE:

Q But you did know that you had all those emails;
right? Because you had reviewed them.

A Yes, sir, I did.

Q And you never told Mr. Williams that you had done
so; right?

A No. I didn't think it was my obligation to tell him
what my work product was and what I was doing.

Q You didn't tell him --

A My -- I mean, maybe I --
Q You didn't tell him they were even here.
A -- after 40 years of practice I didn't think that I
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was obligated to say, this is what I'm doing as a lawyer. I

mean, tell you what all my work product is.

I -- just 1like I

didn't expect Mr. Campbell or Mr. Williams to tell me. I

mean, it's --
Q Mr.
told us about the data being

A Mr.

Bice, I've had

with you on this case trying

Peek, do you recall we had a phone call when you

in the United States?
many -- way too many phone calls

to work out issues with you and

your firm --

Q Do you recall what

A -— over all of these things. I don't remember one

specific phone call over another.
Q Do you recall telling --
I know for a time --

A
Q -- me, Mr. Peek, on --
A

I know for a time --

THE COURT: Mr. Bice, you've got to let him finish.

MR. BICE: 1I'd like an answer to my question, not

these speeches, Your Honor.

THE COURT: Mr. Bice.

MR. BICE: That's my problem.

THE COURT: You will let him finish his answers.
MR. BICE: Understood.

THE COURT: I know that he goes on, but let's give

him the opportunity to do so.
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MR. BICE: Understood, Your Honor.

THE WITNESS: I know that we had recorded for a time
when Glaser Weil was in, because we had disputes over what
people had said. So maybe it's in a transcript. I don't know
what you're‘referring to.

BY MR. BICE:

Q When you -- when you told us that the data was in
the United States do you recall telling me that you had no
duty to tell me or to tell the Court?

A I remember telling you that I wasn’t sure that I had
a duty to disclose to you. Yes, I do recall telling you that
under the circumstances, yes, of the stay and everything else
that’s exactly what I told you, yes.

Q Also you invoked the stay during that call, do you

believe?
A Mr. Bice, I don’t believe --
Q It’s just a simple question.

A May I give you --
THE COURT: The reason only one of you can talk at a
time, Mr. Bice, and you know this well --
MR. BICE: I do.
THE COURT: -- 1is because we are a recording
department, and it is very difficult for Jill and the
transcribers that she uses to make an accurate transcript --

MR. BICE: You’re right.
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THE COURT: -- if more than one person is talking at
a time. So let’s please have the courtesy for Jill,
regardless of how you feel about anybody else, to only have
one person speak at a time.

MR. BICE: Understood.

THE COURT: Mr. Peek, please let Mr. Bice finish his
questions before you start.

And, Mr. Bice, please let Mr. Peek finish his very
long answers before you go to the next question.

MR. BICE: Okay.

THE COURT: And, Mr. McCrea, if you have to object,
please stand up faster.

MR. McCREA: 1I’'1ll1 do my best.

THE COURT: Okay.
BY MR. BICE:

Q Did you tell me that you had no duty to disclose
this data -- the existence of this data to me and to the
Court?

A No, I did not tell you those words in that way.

Q Did you tell me that you had no duty to disclose the

data to the Court?

A No, I did not tell you in those words in that way,
Mr. Bice.
Q During that call, Mr. Peek, did you claim that you

had already disclosed the data to us?
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A I don’t believe that I did make that claim, that I
had already disclosed that data to you.

Q When did you do that?

A I hadn’t to you. I had to your prior counsel.
Q I see. So do you recall coming to the court the
next day or the day -- within two days for a status conference

with the Court after you made the statement about no duty to
me to tell us about it?

A Well, first of all your predicate is that I told you
what you say I told you, which is not true. And then I don’t
know the day on which this meet and confer occurred, but I do
know that I was in court many times with you on this case.

Q Okay.

THE COURT: And on June 28th we had a discussion
that wasn’t very pleasant.
BY MR. BICE:

Q Right. And during that unpleasant discussion, Mr.
Peek, did you tell the Court -- during that unpleasant
discussion did you ever say to Your Honor, wait a minute, Your
Honor, I disclosed this to you and to Mr. Jacobs all along?

MR. McCREA: Your Honor, if there's a transcript, then he
must refer to --

THE COURT: There is a transcript from the June 28th
hearing.

MR. McCREA: Let’s use it.
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THE COURT: I don’t know that it's in the book.

MR. BICE: It’s in my book, Your Honor.

THE COURT: Okay. Because I think you order a
transcript from every hearing.

MR. BICE: I do Your Honor.

THE WITNESS: So I guess --

BY MR. BICE:

Q I'm just asking you whether or not you told the
Court, hey, wait a minute, I did disclose this, what are you
guys talking -- Judge, why are you yelling at me, I told you
about this. Did you ever tell her that?

MR. McCREA: Your Honor, this is argumentative.
Let’s get the transcript.

THE COURT: Overruled. Actually, I was yelling at
Mr. Weissman.

THE WITNESS: I'm looking at the transcript, so I'm
trying to -- the Court starts out I think on page 2, "Why
didn’t somebody tell me 11 months ago or so that the Macau
Data Privacy Protection Act wasn’t going to be an issue
because somehow some of the documents have already gotten to
the U.S. and, geez. it was by mistake, but we’re not going to
pursue that anymore?"

BY MR. BICE:
Q I mean, if you felt that you had disclosed it to all

of us, Mr. Peek --
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A I'm trying to -- well --

0 -- I'm sure you would have stood up and told Your
Honor, Your Honor, we did tell you about, this don’t you
remember my one sentence in June of 2011.

MR. McCREA: Argumentative.

THE COURT: Overruled.

THE WITNESS: Mr. Bice, I'm trying to read from the
transcript, so I'm trying to understand what I said that day.
So without knowing what I said that day, it’s hard for me to
answer whether --

0 Do you think -- I apologize. Go ahead. Sorry.

A It's hard for me to answer your question without at
least looking to the words that I said that day. And just
judging from the what the Court said, perhaps I didn’t. So
I’'m just trying to look here. I know Mr. Brian spoke that
day, the Court, Mr. Brian.

I know that I spoke on page 8, because I didn’t want
—-- 1 said, "I’ve been here the whole time, and so I’m not
going to let Mr. Brian take any hits for me. So I will have
to take and accept the responsibility, as well. And if we're
wrong in your view, Your Honor, I apologize. But it is. as
Mr. Brian has described it. a struggle with the Macau PDPA.
It’s been a struggle for over 14, 15 months or longer since it
came to our attention. We're trying to work through that

issue with the Office of Personal Privacy Data and the
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implications that come from that potential violation that put
us where we are here today. And for that, Your Honor, I
apologize to this Court. I do. And I take that
responsibility, Your Honor, because my credibility with this
Court is important to me, because I appear in front of this
Court an awful lot and I’ve been here an awful lot."

Q Mr. Peek, was there any point in time during that
hearing that you said to the Court, I did disclose this, I
disclosed this to all of you a long time ago, over a year ago-?

A I don’t know what I said. But if I -- you know, the
transcript is what it is. But I -- if you’re telling me I
didn’t say that, Mr. Bice, and you’re asking why didn’t I do
that --

Q No. I’'m just asking you whether you did or didn’t.

A Well, I’'m trying to look through the transcript, so
if you’d let me -- do you want me to look through it or not to
-- or do you have a place where you want to point me to?

Q I'm asking you do you believe that you told the
Court, Mr. Peek?

A I don’t know, Mr. Bice. That’s why I want to look

at the transcript, if you don’t mind.

Q Okay.

A Do you want me look at it?

Q Take however much time you would like --
A Okay.
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Q -- to confirm whether you think you told the Court
that you had already disclosed this data so you didn’t
understand what she was unhappy about.

A Well, I know she was unhappy with me. That’s why I
apologized to her. I do take my responsibility serious, and I
do appear in this court a lot.

Q Do you recall submitting a brief to the Court?

THE COURT: Let’s let him look.

MR. BICE: Okay.

THE COURT: Remember, yocu told him you’d let him
look. So let him look.

MR. BICE: Understood, Your Honor.

THE WITNESS: Mr. Bice, it does not appear that I
made that statement to the Court.

(Pause in the proceedings)

BY MR. BICE:

Q All right. Do you recall submitting a brief to the
Court a day before that hearing, on June 27th of 20122

A I do.

0 Okay. And you signed it?

A I did.

MR. BICE: 6 Okay. Your Honor, may I approach?
THE COURT: You may. Do you need a copy, Mr. Peek,
or do you have one with you?

THE WITNESS: I do not have one with me. I only
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brought transcri

pts with me.

THE COURT: That’s fine.

THE WI
filings, one her
was some things

MR. BI
think, Charlie.
of my book.

MR. Mc

MR. BI
apologize. 5 or

there, I know.

TNESS: Thank you. I think we made two

e and then one in July, because I think there
left out.

CE: It is which exhibit? Exhibit 5, I

I will double check. Well, she took it out

CREA: 5 is a transcript --
CE: Actually it’s in the front, Charlie. I
6. clear up here. We got a lot of stuff in

So let me confirm which one it is.

THE COURT: I show it was filed on June 27th at

THE WI

TNESS: That'’s what this says, Your Honor.

THE COURT: Okay.

BY MR. BICE:
0 All ri
Peek?

A It is.

ght. 1Is that your signature on the brief, Mr.

Q And you had reviewed it, I assume prior to filing it

with the Court?
A I did.

Q Okay.

If you’d take a look at -- on page number 5

of the brief. Look at Footnote Number 4 and what you told the
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Court. It says, "LVSC did not previously disclose the
existence of this data to plaintiffs because their original
plan had been to review the ESI in plaintiff’s possession";
correct?

A That is correct. That footnote relates to the
Jacobs, and I did not do that. I disclosed generally.

Q All right.

A I did not disclose specifically, that is correct.
Q Well, what you said is -- what you told the Court is
you hadn’t -- you said, "LVSC did not previously disclose the

existence of this data to plaintiffs"; right?

A That is correct. What I said then.

Q Okay. You didn’t say that, we had disclosed it back
in July or June of the year before; right?

A That is correct.

0 You didn’t say that you had disclosed it to Campbell

& Williams; correct?

A That is correct.

Q Because you hadn’t disclosed it; right?

A As I've said to you, based on my review of both the
letter from Don Campbell -- or, excuse me, from Colby
Williams, either -- it led me to believe, reviewing it in

preparation for this hearing, that either he knew or that we
had talked about it. I don’t recall specifically. I know

that we talked about the PDPA, I know we talked about Jacobs
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as a priority custodian, I know we shifted Jacobs as a
priority custodian below Mr. Adelson and Mr. Leven. I know
that we were going to review the documents, and I knew that we
were going to invoke the -- we were concerned about the PDPA
at that time.

Q You said that you changed focus from Mr. Jacobs to
Mr. Adelson and Mr. Leven; correct?

A Yes.

Q Because Mr. Campbell was going to depose the two of

them; right?

A He wanted Mr. Adelson first, and he wanted him
early.

Q Okay.

A That was always his insistence.

Q All right. And you didn’t --

A Just as it has been your insistence.

Q You didn’t think that Mr. -- or Mr. Campbell would

want Mr. Jacobs’s emails in preparation for Mr. Adelson’s

deposition?
A Well --
o] It’s a yes or no question.

MR. McCREA: Objection, Your Honor. Work product,
scope.
THE COURT: Overruled.

THE WITNESS: I don’t know what Mr. Campbell
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thought.

MR. McCREA: Mr. Peek.

THE WITNESS: She overruled you.

MR. McCREA: Oh. I didn’t hear you, Your Honor.

THE COURT: I said, overruled. He’s listening to me
now.

THE WITNESS: I couldn’t get into Mr. Campbell’s
mind, so I don’t know what Mr. Campbell thought.
BY MR. BICE:
Q Okay. So you thought -- you thought, though, that
Mr. Campbell reasonably believed that you had those emails and

that he didn’t need them prior to Mr. Adelson’s deposition;

right?
A It appears to me from reviewing the correspondence,
both letter and email, that -- and the comments that have been

made along the way that Mr. Williams or Mr. Campbell
reasonably believed that we had data related to Jacobs in Las
Vegas Sands's possession.
Q When did you -- since you told the Court on -- the
date being --
THE COURT: June 5th, 2011.
THE WITNESS: June 9th, 2011.
BY MR. BICE:
Q I'm talking June 27 of 2012, when you told the Court

in a brief that you hadn’t told us. And at the hearing you

56

0481




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

never told -- you never said, wait, Court, wait, Your Honor, I
told you about this data before. When in purposes of
preparation for this hearing was it designed -- who came up
with the defense of we told them already? When was that --
when was that developed?
MR. McCREA: Objection. Work product.
THE COURT: Sustained.
BY MR. BICE:
Q Who found the reference in the June 9 transcript on
page 557
MR. McCREA: Same objection.
THE COURT: Sustained.
BY MR. BICE:
Q Was that somebody other than yourself?
MR. McCREA: Same objection.
THE COURT: Sustained.
BY MR. BICE:
Q I want to show you a quote from a transcript.
THE COURT: What’s the date?
MR. BICE: November 22, Your Honor.
THE COURT: Thank you.
BY MR. BICE:
0 On page 39 --
MR. BRIAN: What tab is that?

MR. BICE: I will find it.
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MR. BRIAN: We got it. We got it.
MR. BICE: You got it?
MR. BRIAN: Yeah.
THE WITNESS: This is where Mr. Ma is speaking?
BY MR. BICE:
Q Yes.
A I assume I was there. Yes, I was.
BY MR. BICE:
Q Go to page 71.
THE COURT: Page 717
MR. BICE: Yes, 71.
THE COURT: Thank you.
MR. BICE: I apologize, Your Honor.
THE WITNESS: Again this is where Mr. Ma is
speaking?

BY MR. BICE:

Q Yes, sir.
A Okay.
Q If you’d look at the first page of the transcript,

you’ll see that you were present.

A I already said that.

Q Okay. You see on -- starting on line 7 what the
Court’s statement is? "The only reason that we are doing this
exercise is because of your position related to the Macau

Privacy Act and Mr. Pisanelli's stated intention that he was
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going to use some of these documents, not all of them, but
some of these documents as part of the evidentiary hearing."

You are aware that Her Honor had made that observation;

correct?
A Yes. sir.
0 And you understood at that point in time, in

November, that the only reason that we were doing this

exercise is because of your -- and she was referencing Mr. Ma;
correct?
A I don’t know what the exercise is to which she is

referring without reading the whole transcript. I know that
you were very adamant that you had -- that your client had not
taken documents illegally from Macau. I know that you were
adamant that you didn’t have to get into Advance Discovery. I
know that you were adamant that we only would have got the
QUiVX. So we were trying to work out a process with the
Court, because we couldn’t get clarity from you. This is I
think our third time trying to get the documents from your
client, to turn them over to Advance Discovery. So I don’t
know when she says "this exercise." I assume the exercise
she’s talking about here is exercise of your client to turn
over the documents to a third-party vendor to be able to
process those documents so that both sides could begin
reviewing them, since Mr. Williams had said, I can’t review

them, I’m concerned about reviewing them, when said there was
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11 gigabytes and we find out later there's 40 gigabytes, and
you’'re saying, well, I can’t give them to you because I've got
all these things in New York that are going on and my lawyer
in New York says I can’t give them to you. I mean, that's --
so I don’t know what "this exercise"™ means. There were a lot
of things going on, a lot of moving parts.

Q And one of those moving parts was that you already
had the emails and that you had reviewed all of them in May of
the preceding year -- or May of 2011; right?

A No, that’s not one of the moving parts at this time,
Mr. Bice. This was to try to get back from your client the
documents he illegally took out of Macau.

Q That was the only reason we were going through this
exercise; right, Mr. Peek?

A No. I think there were two reasons that we’re going
through the exercise. The Court had to intervene on -- and
set forth guidelines for the parties to reach some form of
agreement about how to address the documents. That was one
thing. The Court was concerned, I'm sure, about getting to a
hearing on evidentiary -- excuse me, on jurisdiction. As was
I. So I think there were at least two things that the Court
wanted to do.

0 Mr. Peek, when you received our jurisdictional
discovery in this case did you search the Jacobs ESI to

respond to our jurisdictional discovery?
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MR. McCREA: Objection. Work product.
THE COURT: Sustained.
BY MR. BICE:

0 Did you produce any of the documents that you had
reviewed, all of the emails, in response to any of the
jurisdictional discovery?

A I did not. I gave you objections to the discovery,
waited for us to go -- the protective order to go into place.
So your discovery was propounded in December, late December.
Even though you were allowed it much earlier than that --

Q Okay.

A -- you didn’t propound it until December. We
responded in January of 2012 --

Q And you didn’t produce a single one of them?

A -- and we then talked --

MR. McCREA: Objection, Your Honor --

THE WITNESS: -- and then we waited to produce any
documents until after a stipulated protective order was in
place. You negotiated with Mr. Owens about the stipulated
protective order. We talked to the Court, and we addressed
PDPA or MDPA with the Court at a March hearing in 2012.

Q Okay. And you never disclosed any of those
documents; correct?

A I don’t know what you mean disclosed. I filed a

responsive pleading to you, and that’s not a disclosure. It
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