IN THE SUPREME COURT OF THE STATE OF NEVADA

kekdkdk

CASE NO. 6 ronically Filed
> ar 13 2014 11:26 a.m.

Tracie K. Lindeman
Clerk of Supreme Court

VILLA PALMS COURT 102 TRUST,

Appellant,

WILLIAM L. RILEY, an individual;
DEUTSCHE BANK NATIONAL
TRUST COMPANY, an expired
Nevada Corporation, in its capacity as
indenture trustee for the Noteholders of
AAMES MORTGAGE INVESTMENT
TRUST 2005-3, a Delaware Statutory
Trust; and any and all other persons
unknown claiming any right, title, estate,
lien or interest in the Property adverse to
the Plaintiff’s ownership, or any cloud
upon Plaintiff’s title thereto (DOES 1
through 10, inclusive),

[ N N e e e i

Respondents.

APPELLANT’S RESPONSE TO STATE BAR OF NEVADA REAL
PROPERTY SECTION’S AMICUS CURIAE BRIEF REGARDING LIEN
PRIORITY ISSUE

Michael V. Infuso, Esq., Nevada Bar No. 7388
Zachary P. Takos, FEsq., Nevada Bar No. 11293
GREENE INFUSO, LLP

3030 South Jones Boulevard, Suite 101
Las Vegas, Nevada 89146
Telephone: (702) 570-6000

Counsel for Appellant Villa Palms Court 102 Trust
i

Docket 62528 Document 2014-08173



TABLE OF CONTENTS

TABLE OF AUTHORITIES ....cociiiiiiie ettt iii
[. INTRODUCTION ..cc.ioiiiiiieietiiert ettt en e s e 1
II. ARGUMENT ..o, e 2

A. The Court should consider the Report. ......cccccovevreieeviieeceieeece e 2

B. The Board agrees with Villa Palms that the foreclosure of an association lien
extinguishes first SECUTILY INEETESES. .ovviviierieriieieeriee ittt eee e er e enen. 3

i. Assessments are vital to associations and assessment liens, therefore,
FEflect LAt TMPOFLANCE. .........cccuveeiceesieieerieeeireere et eseeseteres e steses e eesenee s 3

ii. The Board affirms the Real Estate Division of the Department of Business
and Industry for the state of Nevada’s and Villa Palms’ position that
foreclosure of the super priority lien extinguishes first security interests. ........ 5

C. The Bank’s Reply Brief, which raises new and largely hypothetical issues,
fails fOr thr€E TEASONS. ..eeviiiiriiieiirieeee sttt ettt ettt e 7

i. The Bank’s Reply Brief has little to do with the actual Report. ................... 7

ii. The Bank’s due process argument is not addressed in the Report or raised

Dy the Bank in its prior BFIEfiNg. ....cccoucvuevviceiveeeeeeeeeereece ettt ene s 8
iii. The Bank’s non-judicial foreclosure argument also fails. .......................... 9
[T, CONCLUSION ...ttt ettt er e ebs et ers et ene e 10
ATTORNEY’S CERTIFICATE PURSUANT TORULE 28.2....ccovcvvcvecienn. 11
CERTIFICATE OF SERVICE ......ooiiiiieiiceteeceeeeee e 13

i



TABLE OF AUTHORITIES

Cases

Summerhill Village Homeowners Association v. Roughley, 270 P.3d 693 (Wash.

Gt APD. 2012) ettt st et b e ee e se e s 5
Statutes
NRS TTO0.31T0(2) ittt ettt sttt s e sbs e st es e sr e e been e e eeneas 5
NRS TTO0.31102 ittt ettt sttt st st saa st et sre e aae 7, 10
NRS TT0.3TT08(1) 1ottt ettt a e e e e sre e b s e 10
WASH. REV. CODE ANN. §64.34.364(5) (2012) coovriiiie et eeiee e 5
Other Authorities
Uniform Common Interest OWnership ACt......cccvvevivevvievieviienineenciee e e 1,2,6

ii



I. INTRODUCTION

The legal questions presented in this appeal are currently the most hotly
debated real estate issues in Nevada. The State Bar of Nevada Real Property
Section’s Amicus Curiae Brief is evidence of this fact. The Real Property Section’é
decision to submit the Joint Editorial Board for Uniform Real Property Acts’ (the
“Board) June 1, 2013 Report (the “Report”) to this Court for consideration is
important because the Report is, by its own terms, designed to assist courts in
interpreting Section 3-116 in Uniform Common Interest Ownership Act
(“UCIOA”) (“§ 3-1167). Accordingly, Appellant Villa Palms Court 102 Trust
(“Villa Palms”) encourages the Court to consider the Report and the Board’s
determination that the intent of § 3-116(c)—the section upon which NRS
116.3116(2) is based—was to create a limited priority for association assessment
liens which, if foreclosed, extinguish first security interests otherwise unprotected
by lenders.

Respondent Deutsché Bank National Trust Company’s (the “Bank™) Reply
to the Amicus Curiae Brief (“Bank’s Reply”) largely fails to address the Report.
Where it does, the Bank ignores the facts of the instant appeal (and most other
appeals), misinterprets its and other lenders’ legal duties, and misrepresents the

central tenets of the Report.



II. ARGUMENT

A.  The Court should consider the Report.

“The Joint Editorial Board for Uniform Real Property Acts (the “Board”)
provides guidance to the Uniform Law Commission (UCL) and others regarding
potential subjects for uniform laws relating to real estate . . . .” (JEB Report cover
page, attached as Exhibit A to the State Bar’s Amicus Brief.) “The Board is
responsible  for  monitoring  all  uniform  real  property  acts.”
(http://www.uniformlaws.org/Committee.aspx?title=Joint+Editorial+Board-+for+U
niform+Real+Property+Acts) In other words, the Board is the ultimate authority on
the Uniform Common Interest Ownership Act (“UCIOA”) upon which NRS
Chapter 116 is modeled. For this reason, the Board’s interpretation of UCIOA is
important and worth examining.

The Report is all the more applicable when the Board’s purpose in drafting it
is considered. Specifically, “the Board has prepared this Report to clarify, for the
benefit of parties and courts faced with these disputes, the intended application of
§ 3-116(c) in a variety of scenarios in which priority disputes might arise.” (Report
at 6 (emphasis added).) Needless to say, § 3-116(c) of the UCIOA—the very
section upon which NRS 116.3116 is based—is very much in dispute in Nevada at
the moment. As such, the Board’s interpretation of § 3-116(c) is helpful, and

should be considered.



B. The Board agrees with Villa Palms that the foreclosure of an
association lien extinguishes first security interests.

I Assessments are vital to associations and assessment liens,
therefore, reflect that importance.

At the outset, the Report discusses the importance of assessments to
associations and the need for associations to enforce their assessment liens. The
Board states that, “[a]ssessments constitute the primary source of revenue for the
community, and the ability to collect assessments is crucial to the association’s
ability to provide the maintenance and services expected by community residents.”
(Report at 1.) “To facilitate the association’s ability to collect assessments,
assessments unpaid by an owner constitute a lien on the owner’s unit/parcel. In
theory, the lien provides the association with the leverage needed to assure timely
collection of assessments.” (/d.) This ability to collect assessments is crucial
because if an association cannot collect assessments from the owner of a
unit/parcel, the association must either reassess the remaining unit/parcel owners in
the community or reduce the maintenance and services residents have come to
expect. (See id.)

Because the ability to collect assessments is critical, an association’s lien is
prior to almost all other encumbrances on the property. (See id.) This priority,
however, 1s not absolute. An assessment lien is subordinate to tax liens and other

governmental charges for obvious public policy and regulatory reasons. (See id. at



2.) Likewise, complete priority over traditional first mortgage lender liens could
discourage common interest community development as many (likely most)
lenders would be reluctant to lend from a subordinate position without some sort of
cap on the association’s lien. (See id.)

The interplay between an association’s vital need to collect assessments and
a lender’s desire to secure its loans is at the heart of § 3-116(c) and, therefore, NRS
116.3116. Indeed, the Board accurately notes that the drafters of § 3-116(c) “struck
a workable and functional balance between the need to protect the financial
integrity of the association and the legitimate expectations of first mortgage
lenders.” (Id. at 3-4.) This balance took into account two assumptions about the
market at the time: (1) units/parcels had equity, and (2) the first security interest
holder would promptly institute foreclosure proceedings to enforce their
mortgages. (See id. at 4.) However, the recent economic recession created an
environment in which these two assumptions were no longer true. Because of this,
we find ourselves in the current legal debate over the interpretation of NRS
116.3116.

There is really not much disagreement about any of the foregoing. In fact,
Villa Palms suspects that in a substantial majority of briefs before the Court on this
very issue, the lender most likely acknowledges that NRS 116.3116(2) provides

assessments liens with “super priority.” In fact, in its very first reference to the lien



at issue in this case, the Bank referred to the lien as “the homeowner association’s
super priority lien . . . .” (See Respondent’s Opening Brief at 2.) The real question
is whether “super priority"—a term derived from the language of NRS
116.3116(2) stating that assessment liens are “also prior to all security interests
described in paragraph (b)”—really means “prior to” as the statute says. See NRS
116.3116(2). In other words, if a first security interest holder fails to protect its
interest by paying the super priority amount prior to an association’s foreclosure, is
the first security interest extinguished? As discussed below, the Board answers this
question in the affirmative.
iL. The Board affirms the Real Estate Division of the Department
of Business and Industry for the state of Nevada’s and Villa

Palms’ position that foreclosure of the super priority lien
extinguishes first security interests.

The Board’s clarification of § 3-116(2) most applicable to the instant appeal
comes by way of Example Two in the Report. Example Two is based in part on the
facts found in Summerhill Village Homeowners Association v. Roughley, 270 P.3d
693 (Wash. Ct. App. 2012). (See Report at 8.) In Summerhill, like here, the
association foreclosed its assessment lien before the lender took steps to protect its

interest. (See id. at 8.)' The Washington Court of Appeals held that under

' Villa Palms will be the first to point out that Washington law differs from Nevada
law by expressly requiring that assessment liens be foreclosed by judicial
foreclosure. See WASH. REV. CODE ANN. §64.34.364(5) (2012) (explicitly stating
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Washington’s six-month priority lien statute, the association’s foreclosure sale
extinguished the mortgagee’s lien. (See id.)
The Board agrees with the Washington Court of Appeals.

To the extent that Summerhill Village held that the association’s
foreclosure sale extinguished [the lender’s] mortgage lien, the
decision is consistent with the proper understanding of the six-
month limited priority lien reflected in § 3-116. Section 3-116(c)
establishes that the association’s lien is “prior to” even the lien of a
first mortgage to the extent of both “common expense assessments
... which would have become due in the absence of acceleration
during the six months immediately preceding institution of an
action to enforce the lien” and “reasonable attorney’s fees and costs
incurred by the association in foreclosing the association’s lien.” 4
foreclosure sale of the association’s lien (whether judicial or
nonjudicial)’ is governed by the principles generally applicable to
lien foreclosure sales, i.e., a foreclosure sale of a lien entitled to
priority extinguishes that lien and any subordinate liens,
transferring those liens to the sale proceeds. Nothing in the
Uniform Laws establishes (or was intended to establish) a
contrary result.

(/d. at 9 (emphasis added).)
'Similarly, nothing in NRS 116.3116 establishes (or even suggests) that the

general principles of lien foreclosure law do not apply to the foreclosure of an

that a non-judicially foreclosed super priority lien is not entitled to lien priority
under the statute). This, however, is a distinction without a difference. As the
Board notes, whether the assessment lien is foreclosed judicially or non-judicially,
the result is the same as long as the foreclosure process in the state, be it judicial or
non-judicial, is followed. (See Report at 9 and n.8.)

* At this point in the quotation, the Board footnotes that the UCIOA provides that
an “association must foreclose its lien in the manner in which a mortgage is
foreclosed. Thus, an association may foreclose its lien by nonjudicial proceedings
if the state permits nonjudicial foreclosure.” (/d. at n.8.)
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association’s super priority lien in Nevada. Therefore, the foreclosure of an
association’s lien extinguishes first security interests if holders of first deeds of
trust do not adequately protect their interests prior to the foreclosure.

C. The Bank’s Reply Brief, which raises new and largely
hypothetical issues, fails for three reasons.

I. The Bank’s Reply Brief has little to do with the actual Report.

The principal argument asserted in the Bank’s reply brief is that Villa Palms’
interpretation of NRS 116.3116 somehow contradicts state and federal policies by
incentivizing timely foreclosures. (See the Bank’s Reply Brief at 2-5.) Notably,
this argument fails to address the Report in the least bit, and instead advances
arguments that should have been made in the Bank’s answering brief. Regardless,
the argument is without merit.

As set forth above, and noted in the Report, § 3-116 (and NRS 116.3116) is
concerned with the rights and responsibilities of associations and lenders. (See
Report at 3-4.) Despite this emphasis, the UCIOA does not prejudice the rights of
homeowners as the Bank would have the Court believe. Indeed, the UCIOA and
NRS Chapter 116 go to great lengths to protect homeowners’ rights. Assessment
liens cannot be foreclosed without multiple notices being sent to the unit/parcel
owner. See NRS 116.31162 et seq. The notice and opportunity for owners to cure
their deficiencies, however, must be balanced with an association’s right to

foreclose its lien and timely collect assessments. Otherwise, as noted extensively in
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the Report, those assessments will have to be reassessed to the other owners in the
association or the association must reduce the maintenance and services other
owners have come to expect. (See Report at 1-2.)

Not only does the Bank’s meritless argument fail to address the Report, it
reads more like a position paper in support of amending NRS 116.3116. The
Bank’s Reply advocates for a change to the law rather than provides argument for
how the law should be interpreted as written. Such an argument should be directed
to the Nevada Legislature, not this Court.

ii. The Bank’s due process argument is not addressed in the
Report or raised by the Bank in its prior briefing.

The Bank’s second argument is that under NRS Chapter 116, lenders are not
given notice and an opportunity to protect their security interest. Putting aside the
fact that the Bank is simply wrong, this contention is not addressed in the Report,
nor did the Bank raise this issue in its prior briefing in this appeal.

First, the Bank’s argument is highly fact-specific. In this case, however, the
Bank has not even argued, much less produced evidence, that it was denied the
opportunity to pay the association to protect its interest. (See generally,
Respondent’s Opening Brief.)

Second, as argued in Appellant’s Reply Brief, if an association’s foreclosing
agent fails to cooperate with a lender regarding the super priority portion of a lien,

the lender has every right to seek assistance and redress from the courts before the
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foreclosure sale. Surely a lender can get at least temporary relief from a court
stopping a foreclosure sale, and an injunction forcing an association (really the
association’s foreclosing agent) to cooperate so that a lender can protect its
interest. The problém, however, is that lenders, including the Bank here, sit on
their rights and only cry foul long after a third party purchases the property at
auction. Unfortunately for the lenders, their inaction has compromised their rights.

iii.  The Bank’s non-judicial foreclosure argument also fails.

The Bank ends by asserting that the Report ignores the differences between
the judicial foreclosure sale in Summerhill and the non-judicial foreclosure sales
that occur in Nevada. (See the Bank’s Reply Brief at 9-10.) The Bank is wrong. In
fact, the Report goes to great lengths to note that whether an association’s
foreclosure 1s judicial or non-judicial, “principles generally applicable to lien
foreclosure sales, i.e., a foreclosure sale of a lien entitled to priority extinguishes
that lien and any subordinate liens” apply. (Report at 9.) In fact, as noted above,
the Report highlights this principle by reiterating that extinguishment occurs in
both the judicial and non-judicial setting. (See id. at n.8.)

The reason the Bank attempts to make the judicial/non-judicial distinction is
because the Bank believes that only in a judicial foreclosure will the Bank receive
notice and an opportunity to pay off the super priority lien, thereby satisfying due

process concerns. The Bank, however, fails, yet again, to acknowledge that



Nevada’s version of the UCIOA allows associations to foreclose their liens non-
judicially while at the same time providing ample notice to the lenders. See NRS
116.31162 et seq. As set forth in detail in Villa Palms’ Opening Brief, and re-stated
in its Reply Brief, NRS 116.31168(1) requires associations to give first security
interest holders notice of the foreclosure sale by reference to NRS 107.090 and the
notice requirements therein. (See Opening Brief at 18; Reply Brief at 22-23.)
Tellingly, the Bank did not dispute (until now) that NRS 116.31168(1) requires
associations to give lenders notice. (See generally, Respondent’s Opening Brief.)
Again, Villa Palms objects to the Bank’s back-door attempt to offer arguments
now that do not relate to the Report, and should have been raised earlier.
1. CONCLUSION

The Report provides important insight into this important debate and should
be considered by the Court.

DATED this 12" day of March, 2014.

/s/ Zachary P. Takos
Michael V. Infuso, Esq., Nevada Bar No. 7388
Zachary P. Takos, Esq., Nevada Bar No. 11293
GREENE INFUSO, LLP
3030 South Jones Boulevard, Suite 101
Las Vegas, Nevada 89146
Telephone: (702) 570-6000

Counsel for Appellant Villa Palms Court 102 Trust
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