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DEFENDANTS’ SUPPLEMENTAL APPENDIX TO EMERGENCY
PETITION FOR WRIT OF PROHIBITION OR MANDAMUS RE

MARCH 27, 2013 ORDER
CHRONOLOGICAL INDEX

Date Description Vol. # Page Nos.
06/23/2011 Notice of Entry of Stipulation PA2261-PA2271

and Order Regarding ESI I
Discovery

04/09/2013 Motion for Stay of Order PA2272-PA2303
Granting Plaintiff’s Renewed
Motion for NRCP 37 Sanctions I
Pending Defendants’ Petition for
Writ of Prohibition or Mandamus

05/14/2013 Notice of Entry of Order PA2304-PA2308
Granting in Part and Denying in
Part Motion for Stay of Order
Granting Plaintiff’s Renewed I
Motion for NRCP 37 Sanctions
Pending Defendants’ Petition for
Writ of Prohibition or Mandamus

06/12/2013 Notice of Entry of Order PA2309-PA2312
Granting Defendants’ Motion to
Extend Stay of Order Granting
Plaintiff’s Renewed Motion for I
NRCP 37 Sanctions Pending
Defendants’ Petition for Writ of
Prohibition or Mandamus

06/14/2013 Defendants’ Joint Status Report I PA2313-PA2338
06/14/2013 Plaintiff Steven C. Jacobs’ Status PA2339-PA2398

Memorandum
06/18/2013 Transcript of Proceedings Status PA2399-PA2439

Check (unsigned copy - will
supplement when signed copy is
available).
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DEFENDANTS’ SUPPLEMENTAL APPENDIX TO EMERGENCY
PETITION FOR WRIT OF PROHIBITION OR MANDAMUS RE

MARCH 27, 2013 ORDER
ALPHABETICAL INDEX

Date Description Vol. # Page Nos.
06/14/2013 Defendants’ Joint Status Report I PA2313-PA2338
04/09/2013 Motion for Stay of Order PA2272-PA2303

Granting Plaintiff’s Renewed
Motion for NRCP 37 Sanctions I
Pending Defendants’ Petition for
Writ of Prohibition or Mandamus

06/12/2013 Notice of Entry of Order PA2309-PA2312
Granting Defendants’ Motion to
Extend Stay of Order Granting
Plaintiff’s Renewed Motion for I
NRCP 37 Sanctions Pending
Defendants’ Petition for Writ of
Prohibition or Mandamus

05/14/2013 Notice of Entry of Order PA2304-PA2308
Granting in Part and Denying in
Part Motion for Stay of Order
Granting Plaintiff’s Renewed I
Motion for NRCP 37 Sanctions
Pending Defendants’ Petition for
Writ of Prohibition or Mandamus

06/23/2011 Notice of Entry of Stipulation PA2261-PA2271
and Order Regarding ESI I
Discovery

06/14/2013 Plaintiff Steven C. Jacobs’ Status I PA2339-PA2398
Memorandum

06/18/2013 Transcript of Proceedings Status PA2399-PA2439
Check (unsigned copy — will
supplement when signed copy is
available).
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. App. P. 25, I certify that I am an employee

of MORRIS LAW GROUP; that, in accordance therewith, I caused a copy of

the SUPPLEMENTAL APPENDIX TO PETITION FOR WRIT OF

PROHIBITION OR MANDAMUS RE MARCH 27, 2013 to be served as

indicated below, on the date and to the addressee(s) shown below:

VIA HAND DELIVERY
Judge Elizabeth Gonzalez
Eighth Judicial District Court of
Clark County, Nevada

Regional Justice Center
200 Lewis Avenue
Las Vegas, Nevada 89155

Respondent

VIA ELECTRONIC AND U.S. MAIL
James J. Pisanelli
Todd L. Bice
Debra Spinelli
Pisanelli Bice
3883 Howard Hughes Parkway, Suite 800
Las Vegas, Nevada 89169

Attorneys for Steven C. Jacobs, Real Party in Interest

DATED this 20th day of June, 2013.

By: /s/Fiona Ingalls
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Electronically Filed

06/2312011 12:14:42 PM
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NTSO
Patricia L. Glaser, Esq,
Pro Hac Vice Admitted
Andrew D. Sedlock, Esq.
Nevada Bar No. 9183
GLASER WElL FINK JACOBS
HOWARD AVCHEN & SHAPIRO LLP
3763 Howard Hughes Parkway, Suite 300
Las Vegas, Nevada 89169
Telephone: (702) 650-7900
Facsimile: (702) 650-7950

Auorneysjbr Defndarn Sands China Ltd.

DISTRICT COURT

CLARK COUNTY, NEVADA

PLEASE take notice that a Stipulation And Order Regarding ESI Discovery was entered on

the 23 day of June, 2011. A true and correct copy is attached hereto.

DATED this Sday of June, 2011.

Ida L.
Pro Hac Vice Admitted
Nevada Bar No. 10913
Andrew D. Sedlock, Esq.
fevadaBarNo. 9183
3763 Howard Hughes Parkway, Suite 300
Las Vegas, Nevada 89169

c
CLERK OF THE COURT
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STEVEN C. JACOBS,

P1aintiff

V.

LAS VEGAS SANDS CORP., a Nevada
corporation; SANDS CHINA LTD., a Cayrnan
Islands corporation; DOES I through X; and
ROE CORPORATIONS I through X,

Defendants.

Case No.: A-10-627691-C

Dept. No.: XI

NOTICE OF ENTRY OF STIPULATOIN
i AND ORDER REGARDING ES!

DISCOVERY

GLASER WElL ACOBS

By:

LLP

Attorneysfor Petitioner

737222.1
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CERTIFICATE OF MAILING

I hereby certify that I am an employee of GLASER WElL FINK JACOBS HOWARD

AVCHEN & SHAPIRO LLP, and on the

______day

of June, 2011, I deposited a true and correct

copy àf the foregoing NOTICE OF ENTRY OF STIPULATION AND ORDER REGARDING

ESI DISCOVERY via U.S. Mall at Las Vegas, Nevada, in a sealed envelope upon which first class

postage was prepaid and addressed to the following:

Donald J. Campbell, Esq. J. Stephen Peek, Esq.
J. Colby Williams, Esq. Justin C. Jones, Esq.
CAMPBELL & WILLIAMS HOLLAND & HART LLP
700 South Seventh Street 3800 Howard Hughes Parkway
Las Vegas, NV 89101 10th Floor

Las Vegas, NV 89169
AtrorneysfOr PlaintiffSteven C. Jacobs

j Attorneys for Defendaru Las Vegas Sands Corp.
Steve Morris, Esq. IMORRIS PETERSON
300 South Fourth Street, Suite 900
Las Vegas, NV 89101

Attorneysfor Defendant Sheldon Adelson

“ 0
01

LE

0 iL
An Employee of GLASER WElL FINK JACOBS
HOWARD AVCHEN & SHAPIRO LLP
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Electronically Filed
05/23/2011 11:11:00AM

CLERK OF THE COURT

SAO
Patricia L. Glaser, Esq.
Pro Hac Vice Admitted
Andrew 0. Sedlock, Esq.
Nevada Bar No. 9183
GLASER WElL FINK JACOBS
HOWARD AVCHEN & SHAPIRO LU’
3763 Howard Hughes Parkway, Suite 300
Las Vegas, Nevada 89169
Telephone: (702) 650-7900
Facsimile: (702) 650-7950
Atiarneysfor Defendant Sands China, Ltd.

STEVEN C. JACOBS,

Plaintiff,

V.

LAS VEGAS SANDS CORP., a Nevada
corporation; SANDS CHINA LTP., a Cayman
Island corporation; SHELDON 0, ADELSON,
in his individual and representative capacity;
DOES I through X; and ROE
CORPORATIONS I through X,

Defendants.

DISTRICT COURT

CLARK COU1”TY, NEVADA

Case No.: A-I 0-627691-C

Dept. No.: XI

STIPULATION AND ORDER
REGARDING tSI DISCOVERY

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff Steven C. Jacobs (“Plaintiff’ or “Jacobs”) and defendants Las Vegas Sands Corp.

(“LVSC”% Sands China Ltd. (“SCL” and Sheldon G. Adeison (“Adelson”), (individually, “Party”

and collectively, “Parties”) through their respective counsel of record, hereby agree and stipulate as

follows regarding the retheval and production of electronically stored information (“ES!”):

1. Definitions; in this Stipulation, the following terms have the following meanings:

A. “ESI” means electronically stored information, including but not limited to,

email, attachments to email, and other flies stored in an electronic format.

B. “Loose ES!” means all ESI other than email and attachments to email.

C. “Meta-Data” means: (1) information embedded in a Native File that is not

ordinarily viewable or printable from the application that generated, edited or

733400.6
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I modified such Native File; and (ii) information generated automatically by the

2 operation of a computer or other information technology system when a Native File

3 is created, modified, transmitted deleted or otherwise manipulated by a userof such

4 system. Mets-Data is a subset of ESL

D. ‘Native File(s)” means ESI in the electronic format of the application in

6 which such ES1 is normally created, viewed and/or modified. Native Files are a

7 subset of ESL

S E. “Static Image(s)” means a representation of ESI produced by converting a

9 Native File into a standard image format capable of being viewed and printed on

10 standard computer systems.

1 2. Scope;. The Parties must act with reasonable diligence to identify and produce

12 responsive, non-privileged active ESI stored as active data that is in their possession, custody or

13 ) control, notwithstanding its location, format or medium, as provided by this Stipulation and subject

14 to applicable law. Any Party may, upon application for relief, seek to limit this duty by showing

15 that compliance would impose upon the Party an undue harden or cost. To the extent any Party

16 employs subsequent discovery methods that may require the searching and production of ESI (e.g.,

t 17 requests for production of documents under NRC? 34), the responding party shall not he required to

18 search documents beyond those documents returned from searches conducted with the search terms

19 described in Section 8 herein for a particular custodian. The intent of the foregoing sentence is to

20 preclude the need to run additional search terms through all of a custodian’s or multiple custodians’

21 accounts, It is not intended to preclude a Party from requesting specific items or specific documents

22 even if such a request may require the responding Party to search ESI. The Parties reserve their

23 respective rights to object to any such request, including, among other things, if the request is

24 unduly burdensome. Nothing in this Stipulation shall limit the Parties’ respective rights and

25 obligations concerning confidential, proprietary, personal or private information, with respect to

26 which they may make such agreements or stipulations as they see fit, subject to applicable law.

27 3. Custodians Whose ESI Will Be Searched nd Produced: The ESI of Jacobs and

2S k4 -shaII be searched and produced pursuant to the provisions of this Stipulation. Pursuant to

2
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i the Parties will agree upon LVSC and SCL custodians whose emails will he searched and produced

2 pursuant to the provisions of this Stipulation, including but not limited to, the Scope, Date

3 Restrictions, Search Terms, and Reservatiowof Rights provisions. Those custodians are referred to

4 herein as the “Designated Custodians” Nothing in this Stipulation shall prohibit any Party from

5 subsequenily identifying additional custodians where necessary and/or from requesting that agreed

5 search terms be run for such custodians.

7 4. Date Resirictions: Except as otherwise agreed by the Parties (whether with respect

s to particular custodians or otherwise), the date pammeters for l ESI to be searched and produced

9 by the Parties are January 1, 2009 to October 20, 2010. The Parties’ emails and email attachments

10 will be searched and produced according to the date contained in the “Date Sent” metadata field,

Il Any Loose ESI will be searched and produced by the Parties according to the dates contained in the

12 “Date Created” metadata field.

13 5. Metadata 1?ields: Consistent with the provisions of this Stipulation, each Party shall

14 produce responsive ESI (including images of paper documents, as applicable) to other Parties

15 accompanied by load files that provide the following metadata fields in the Concordance and

16 Ringiall format. The Parties will meet and confer if additional formats need to he implemented.

t2:E 17 A. For email messages:

is Beginning and ending bates numbers

9 • Custodian names (First and Last)

20 • To:

21 • From:

22 • Cc;

23 • Bce:

24 Date Sent

25 • TimeSent

26 Subject line of the email

27 Date Received

28 • Endorsements (confidential, redacted documents)

7334006

PA2265



I Endorsements (confidential, redacted documents)

2 ‘ Attachments

3 MD5 Hash Value

4 B. For Loose ESI and email attachments;

5 • Benning and ending bates numbers

6 Custodian rianies (First and Last>

7 Filename

8 File type / extension

9 Last Date Modified

to Endorsements (confidential, redacted documents)

ii • MDS Hash Value

12 6. Alternate Production Methods on Showing of Hardship; Any Party who

13 believes that obligation to produce a compliant load file imposes an undue burden or hardship may

14 seek permission to pursue an alternate method of production reasonably serving the same ends as

15 the load file, Such permission will be grted by the Court oy for good cause shown.

16 7. Deduplicatlon: Parties may globally (ie. horizontally) deduplicate their ESI

0 I 17 productions and apply e-mail threading, provided that each custodian that is in possession of a

18 duplicative document is referenced in the “Custodian” metadata field. Parties are encouraged to

19 deduplicate vertically, Le, within a single custodian’s document set.

20 8. Search Terms: The Parties will agree to search terms that LVSC and SCL will use

21 to limit their respective search and production of emails associated with the indicated Designated

22 Custodians. If any of these provisionally agreed search terms prove problematic for any reason (eg.,

23 a teirn consistently produces nonresponsive information, a term produces a statistically -significant

24 number of “false positives,” etc), the Parties will meet and confer in an effort to consensuafly

25 resolve the issue before proceeding pursuant to Section 1 5 of this Stipulation.

26 9. Production Formats

27 A Modified TIFF Files: The Parties will produce all email, email attachments,

28 and word processing documents (e.g, MS Word) in Tagged Image File For at (“TIFF”) format

4
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I Production of all converted Native Files in TIFF image format, except those described in Section

2 9.B. below, will comport with the following fonnat specifications:

3 Group-IV compressed (black / white) sing1epage TIFFs.

4 No color TIFFs will be produced.

$ • 300 dpi will be the standard resolution.

6 Designations of confidentiality pursuant to arty stipulated protective order

7 agreed to by the Parties shall appear at the bottom of the page.

Logical document breaks will be applied whenever possible. Physical

9 document breaks will not be utilized, unless required.

• Bates numbers shall appear at the bottom of the page.

ii To the extent that any native documents had headers/footers containing file

12 path information, the file paths will not be removed.

13 • The print margin will be set to the file’s default.
‘., “

14 • Blank pages will be eliminated from the production set wherever possible.

is B. Native Files: Native Format will be used for spreadsheet applications (e.g.

16 MS Excel, Lotus 123), drawing type flies (e.g. CAD), project management applications

(.2 17 Project), database files (e.g. MS Access), media tiles, websites, developed applications or other

18 electronic documents that need to be reviewed in Native Format for substantive reasons. For

[9 database records in proprietary systems, tiles shall be produced in CSV format. Native Files will be

0 renamed to the next sequential Bates number, following the Bates numbers of the TIFF flies for

21 each custodian.

22 C. Preservation of Native Files: In addition to the files to be produced in Native

23 Format described in subsection (b) above, the Parties shalt preserve in Native Format all files

24 collected, including those produced in subsection (a) above. A Party may request the production of

25 any document(s) produced in TIFF format, including those identified in subsection (a) above, in

26 their Native Format.

27 10, Production of Hard Coøv Doeunents; For each page of each hardcopy business

2 sized document that a Party intends to produce, the Party shall cause to be created, in single-page

733400,6
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1 Group IV TIFF format and 300 dpi resolution, an electronic image of the page and an OCR

2 rendition of the text of all pages of such hardcopy document (“TIFF-converted hardcopy

3 document”). in scanning paper documents, distinct documents should not be merged into a single

4 record, and single documents should not be split into multiple records (i.e., paper documents should

5 be logically unitized via a load file). Each Party producing a TIFF-converted hardcopy document

6 shall follow with respect to such document the protocols set out in paragraph 9.A and .B,

7 Ii. Production of Media and Transmittal: Production volumes lower than four (4)

8 gigabytes may be produced on DVD-ROM optical discs for Windows-compatible personal

computers. Production volumes greater than four (4) gigabytes shall be produced as uncompressed

10 data on a Windows-compatible external hard drive employing the USB 2.0 interface which shall be

1 supplied by the receiving Parties. Each Party shall supply to the other Parties an external hard drive

i 2 for purposes of] arge size production of ESI in this matter.

13 12. RoiIin2 Production: Production of ESI shall be conducted on a rolling, per

14 custodian basis. The Parties shall produce the ESI of each designated custodian as soon as

15 practicable after such ES! has been collected and reewed, Plaintiffs will prioritize custodians into

16 two or more groups.

17 13. Reservation of Rjghts: Nothmg contained beren, including without lnmtatmn the

is provisions concerning designations of ES! custodians, file extensions, deduplication, file exceptions,

19 search terms, or any other ES1 discovery protocols set out in this Stipulation, is intended to create a

20 precedent for, or to constitute a waiver or relinquishment of, any Party’s objections or arguments

21 pertaining to particular search terms or custodians, or to any potential future ESI production(s) or

22 phass) of ES! discovery. Nothing contained herein constitutes a waiver of any Party’s mights or

23 obligations under any law, including but not limited to laws regarding any matter or information that

24 is’ or may be claimed to be confidential, proprietary or otherwise personal or private.

25 14. Inadvertent Disclosure of Privileged Material: Nothing contained in this

26 Stipulation shall be deemed to waive any privilege that may apply to ESI otherwise discoverable

27 under the Nevada Rules of Civil Procedure. To the extent a Party believes that otherwise

28 discoverable ESI is privileged or subject to protection as trial preparation material, the Party shall

6
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1 comply with the provisions of NRP 26(bX5) including the production of an appropriate privilege

2 log. Where any Producing Party has inadvertently or unintentionally produced a document for

3 ‘which it later asserts a claim of privilege or protection, said Producing Party, upon written

4 notification of the inadvertent production to the Receiving Parties, may assert a claim that the

5 document is privileged or protected and request that the Receiving Parties return the original and all

6 copies of the inadvertently disclosed document to the Producing Party. Upon receipt of written

7 notice from a Producing Party claiming that it inadvertently produced a document that it claims is

8 privileged or protected, the Receiving Parties must immediately return said Document (and any

9 copies made thereof) to the Producing Party. Any Receiving Party, however, may object to the

10 Producing Party’s claim of privilege or protection and may seek an order from the Court compelling

the disclosure of such Documents.

12 15. odiflcation: Any aeement beccn parties to depa from the requirements of

13 this Stipulation as between those parties must be memorialized in writing, signed by counsel for all

14 Parties to the aeernent, and promptly furnished to all Parties via email and U.S. mail. Such

15 agreement does not relieve those Parties of their obligation to other Parties and to the Court pursuant

16 to this Stipulation.

.9 I 17 16. Procedure for Amending or Obtarning Relief from the ESI Production Protocol:

18 A. Amendment: Any Party may request that this Stipulation be amended. All

19 such requests shall be in writing and submitted to the Court for consideration, with a copy of the

20 request served toal) parties via email and U.S. mail. Any Party may oppose a request to amend this

21 Stipulation by submitting a written opposition to the Court, with a copy of the opposition served to

22 all parties via email and U.S. mail, within five days of service of the request to amend.

23 B. Relief: Any Party may request relief from any obligation set tbrth in this

24 Stipulation. All such requests shall be in writing and submitted to the Court for consideration, with

25 a copy of the request served to all Parties via email and U.S. mail. Any Party may oppose any

26 1 request for relief by submitting a written opposition to the Court, with a copy of the opposition

27 : served to all Parties via email and U.S. mail, within five (5) days of service of the request for relief.

28

7
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Ptricia L. Glaser, Esq.
Andrew D. Sedlock, Esq.
Glaser Well Fink Jacobs Howard
Avehen & Shapiro LLP
3763 Howard Hughes Parkway, Suite 300
Las Vegas, NV 89169

Attorneys for Defendant Sands’ china
LtcL

DATED thls day of June, 2011.

D J. Campbell, Esq.
Colby Williams. Esq.

Campbell & WilJiarns
700 S. Seventh Street
Las Vegas, NV 89101

Attorneys frr PlaintiffSteven C. Jacobs’

17. Preservation of ESI: A Party is obliged to consider for preservation and

identiiication all potentially responsive ESI and data sources over which the Party (including its

employees, officers and directors) has possession, custody or control, Production of information in

electronic formats shall not relieve the Producing Party of the obligation to act with reasonable

diligence to preserve the native electronic data sources of the information items produced and

relevant rnetadat.. Parties should be vigilant not to wipe or dispose of source media while under a

preservation duty.

18, Cost Shiftinj Each Party expressly reserves its right to petition the Court to shift

the cost of the production of ESI to the requesting party.

IT IS SO STIPULATED.
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J.tphen Peek, Esq.
Jtih C. Jones, Esq.
Hk,and & Hart LLP
3$300 Howard Hughes Parkway. 10th Floor
Las Vegas, NV 89169

Atsorneys for Defendant Las Vegas Sands’ carp.

OPDER

IT IS SO ORDERED this of ‘__, 2011.
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DISJCi CDt JULXih
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1 Submit_

3 PatricJ./QIaser, Esq.
Andrew 1). Sedlock, Esq.
Glaser Weil Fink Jacobs Howard
Avoben & Shapiro LLP

5 3763 Howard Hughes Parkway, Suite 300

6
Las Vegas, NV 89169

AttorneysJbr Defendant Sands China Ltd.
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Electronically Filed
0410912013 03:52:07 PM

J. Randall Jones, Esq.
Nevada Bar No. 1927
jrjkempjones.corn
Mark M. Jones. Esq.
Nevada Bar No. 267
m.jonestL:kernpj ones.corn
KEMP, JONES & COULTI lARD, LLP
3800 Howard Hughes Parkway, I 7 Floor
Las Vegas, Nevada 89169
.4tternevs/br Sands China, Ltd.

J. Stephen Peek. Esq.
Nevada Bar No. 1759
speekIdhollandhart. corn
Robert J. Cassity, Esq.
Nevada Bar No. 9779
hcassitv(ahol landhart.coin
hOLLAND & HART LLP
9555 Hihlwood Drive. 2’ Floor
Las Vegas, Nevada 89134
Ariomnevs for Las Vt’gas Sands Corp.
and SaizcLc China, Ltd.

STEVEN C, JACOBS.

V.

LAS VEGAS SANDS CORP., a Nevada
corporation; SANDS CHINA LTD., a Cayman
Islands corporation: SHELDON (}.
ADELSON, in his individual and
representative capacity: DOES l-X; and ROE
CORPORATIONS I-X.

Defendants.

c24e-
CLERK OF THE COURT

CASE NO.: A627691 -B
DEPT NO,: XI

MOTION FOR STAY OF ORDER
GRANTING PLAINTIFF’S RENEWED
MOTION FOR NRCP 37 SANCTIONS
PENDING DEFENDANTS’ PETITION
FOR WRIT OF PROHIBITION OR
MANDAMU S

EX PARTE APPLICATION FOR
ORDER SHORTENING TiME AND
ORDER THEREON

Date:
lime:

Detèndants LAS VEGAS SANDS CORP. (“INS”) and SANDS CHINA LTD. (‘SCL”)

25 (collectively, Dcfendants”), by and through their undersigned counsel, submit this Motion for

28

Stay of Order Granting Plaintiifs Renewed Motion for NR(’P 37 Sanctions Pending the

disposition of Defendants’ Petition for Writ of Prohibirion or Mandamus. Pursuant to E.D.C.R.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Plaintiff,

AND ALL RELATED MATTERS.
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2.26, Defendants further move for an Order Shortening Time for the hearing on Defendants’

Motion for Stay.

This Motion is based upon the following memorandum of points and authorities, the

papers and pleadings on file herein, and any oral argument that the Court may allow.

DATED this 2’day of April, 2013.
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J. ndaIl’onJsq.
Mfrk M. Jones, Lsq/
Kemp, Jones & Glthard, LLP
3800 [-loward Hughes Pkwy., 17t1 Floor
Las Vegas, Nevada 89169
Attorneys/or Sands China, Ltd.

J. Stephen Peek, Fsq.
Robert J. Cassity, Esq.
Holland & Hart LLP
9555 Hillwood Drive, 2 Floor
Las Vegas, Nevada 89134
Attorneysfor Las Vegas Sands Corp. and Sands China.
Ltd.

EX PARTE APPLICATION FOR ORDER ShORTENING TIME

Defendants move the Court for an Order shortening the time for hearin on this Motion.

As set forth in the Declaration of J. Randall Jones, Esq. below, good cause exists to hear

Defendants’ Motion for Stay of Order Granting Plaintiffs Renewed Motion ftr NRCP 37

Sanctions Pending the hung with the Supreme Court (“Motion for Stay”) on an order shortening

time.

On March 27, 2013, the Court entered an Order finding that SCL engaged in

sanctionable conduct by redacting personal data from certain discovery documents in

compliance with the Macau Personal Data Protection Act (MPDPA”). in the Order. the Court

also scheduled a three-day evidentiary hearing commencing on May 13, 2013, to determine

SCL s degree ot vi1lfulness in making the redactions and to &termine the prejudice if anY
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suffered by Jacobs as a result. Finally, the Order directed SCL to search and produce the

records of all 20 custodians identified on Exhibit 6 to Plaintifrs Renewed Motion for NRCP 37

Sanctions C’Renewed Motion”) by April 12, 2013, and provide a log for documents withheld or

rcdaeted based upon privilege or because the documents are only relevant to merits-based

discovery.

On April 5, 2013, Defendants filed a Petition for Writ of Prohibition or Mandamus in

the Nevada Supreme Court seeking, among other things. to vacate the Order to the extent that it

(1) compels SCL, on pain of sanctions, to choose between violating its obligations under the

MPDPA or violating this Court’s order and thereby incur sanctions; (2) finds that SCL engaged

in sanctionable conduct by making the redactions: (3) schedules an evidentiary hearing to begin

on May 13, 2013; and (4) imposes greatly expanded discovery obligations on SCL,

If Defendants’ Motion to Stay is heard in the normal course, SCL will face a 1-lobson’s

choice because the Order expressly prohibits SCL from making redactions tinder the MPDPA

even though the Macanese government has specifically required it to do so, In addition,

Defendants will be required to incur the additional fees and costs of searching an estimated

100,000 documents related to 20 custodians, review each document, and then follow the

elaborate logging procedure the Court prescribed — all by the April 12. 2013. deadline.

Under the current timeline, this must all occur before the Supreme Court can consider

the Defendants’ writ petition seeking review of the order compelling that production. It is

imperative that this Motion be heard on order shortening time before that deadline arrives so

that Defendants are not forced to make that Hobson’s choice. As the April 12, 2013, deadline

/ / /
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will pass before this Court can hear this Motion to Stay in the normal course, Defendants

respectfully request that the Court set this Motion for hearing on its earliest available hearing

date before ApriL 12, 2013.

DATED this i’ day of April, 2013.

2 J
? /‘

_—:; , ——

J. R4dall :rojes,
Mak M. Jones, Esq. J
Kemp, Jones & Conithard, L.LP
3800 Howard Hughes Pkwy, 17th Floor
Las Vegas, Nevada 89169
.1ttornevs/ir Sands China, Ltd.

J. Stephen Peek, Esq.
Robert J. Cassity, Esq.
Holland & Hart LLP
9555 F{illwood Drive. 2d Floor
Las Vegas, Nevada 89134
Attorneys jör Las- Vegas Sands Corr.and Sands China,
Ltd.

DECLARATION OF J. RANDALL JONES, ESO. IN SUPPORT OF
FX PARTE PPLICT1ON FOR ORDER SIIORI ENING liME

1, J. RANDALL JONES, ESQ -, being duly sworn, state as follows:

1. I am one of the attorneys for Defendant Sands China Ltd. (‘SCL”) in this action.

I make this Declaration in support of Defendants’ E.x Parte Application for an Order Shortening

Time for the hearing on the instant Motion to Stay. I have personal knowledge of the facts

stated herein, except those fttcts stated upon information and belief, and as to those facts. I

believe them to he true. I am competent to testify to the matters stated herein.

2. Good cause exists to hear Defendants’ Motion on an order shortening time, On

March 27. 2013. the Court entered an Order (the “Order”) compelling SCL to: (1) attend an

evidentiary hearing commencing on May 13, 2013, to determine SCL’s degree of willfulness in

redacting personal data from its January 4, 2013 docurnen.t production based upon the Macau

4

PA2275



1

4

S

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

—J

-‘4
_-.?

25

26

27

28

.,-

-2 —

,—

\—— )Z:
I-.

—

Personal Data Protection Act (“MPDPA”), as well as to determine the prejudice. if any, suffered

by Jacobs as a result, and (2) search and produce the records of all 20 custodians identified on

Exhibit 6 to Plaintiffs Renewed Motion for NRC? 37 Sanctions (Renewed Motion”) by April

12. 2013, and provide a log for any and all documents withheld or redacted based upon

privilege or because the documents are only relevant to merits-based discovery.

3. On April 5. 2013, Defendants filed a Petition for Writ of Prohibition or

Mandamus in the Nevada Supreme Court seeking, among other things, to vacate the Order to

the extent that it (1) compels SCL. on pain of sanctions, to choose between violating its

obligations under the MPDPA or violating this Court’s order and thereby incur sanctions (2)

finds that SCL engaged in sanctionable conduct by making the redactions; (3) schedules an

evidentiary hearing to begin on May 13, 2013; and (4) imposes greatly expanded discovery

obligations on SCL.

4. If this matter is set for hearing in the normal course, Defendants would be

obligated under the Order to incur substantial fees and costs to complete the process of

producing documents from 20 custodians and then to complete the logs of privilege and

“nonresponsive” documents (i.e., logging every document that “hit” on a search term but was

deemed nonresponsive). More importantly, the Court’s March 27th Order also creates a

Hobson’s choice for SCL because it specifically states that SCL to cannot make redactions

under the MPDPA even though the Macanese government has specifically required it to do so.

There is simply insufficient time for the Supreme Court to consider and decide the issues

presented by Defendants’ writ petition before April 12, 2013. Therefore, it is imperative that

this Motion to Stay be heard on an order shortening time.

5. Defendants make this request for an order shortening time in good faith and not

for any improper purpose. Accordingly, Defendants respectfully request that this Motion to
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Stay be heard on shortened time and set for hearing at the Courts earliest available hearing date

in advance of the April 12, 2013, production deadline.

6. 1 declare under penalty of perjury that the foregoing is true and correct.

Executed April —‘ , 2013. in Las Vegas, Nevada.

ORDER ShORTENING TIME

Heviewed Detndants’ Ex Pane Application tbr Order Shng Time, and

good cause appear,

iT IS FIEREBY OR1RD that the MOTION FORSTAY OF ORDER GRANTING

PLA1TWF’S RENEWED MOT1 QR NRCP 37 SANCTIONS PENDING

DEFFNDANTS’ PETITION FOR WRIT OF IRQ[IIBIT1ON OR MANDAMIJS shall be//

heard on shortened time on the ,dy of __._ , 2013, at the hour of’

a.m./p.rn.’ in I)epartment XI of the Eighth Judia1-Qistrict Court.

Dated this thdày of

__________________,

2013.

DISTRICT COURT JUDGE
I (

(

6
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
DEFENDANTS’ MOTION FOR STAY OF ORDER GRANTING PLAINTIFF’S
RENEWED MOTION FOR NRCP 37 SANCTIONS PENDING DEFENDANTS’

PETITION FOR WRIT OF PROHIBITION OR MANDAMUS

I.

INTRODUCTION

On August 26, 201 I, the Nevada Supreme Court issued a Writ of Mandamus directing

this Court to revisit the issue of personal lurisdiction” over SCL “by holding an evidentiary

hearing and issuing findings regarding general jurisdiction.” In discovery for the subsequent

jurisdictional proceedings, Defendants have expended more than $4 million, produced 200,000

pages of documents and submitted their Chairman and three senior LVSC executives fOr seven

days of depositions by Plaintiff.

On March 27, 2013, this Court ordered SCL to return to its files for yet another

comprehensive document search — this time covering 20 custodians. Not only vill the search

and the followup creation of the logs cost hundreds of thousands of dollars and yield tens of

thousands of documents, but this Court has now clarified that Defendants must produce the

documents without redacting them for privacy to comply with the MPDPA. The ruling leaves

SCL with the Hobson’s choice of complying with Macau law or this Court’s order — all by

April 1 21 and forces Defendants to defend themselves in a sanctions hearing scheduled for

May I

Due to the gravity of these issues, Defendants have petitioned the Nevada Supreme

Court to review and reverse the March 271 Order. including the sanctions hearing scheduled to

begin on May 13 and the finding that SCL engaged in sanctionable conduct by making the

redactions in compliance with the MPDPA. 1)efendants move this Court to stay its March 27th

Order until the Supreme Court has had an opportunity to make a determination on Defendants’

writ petition.

7
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PROCEDURAL BACKGROUNI)

On December 18, 2012, this Court conducted a hearing to consider multiple motions

filed by the parties, including Plaintifls Motion for NRCP 37 Sanctions, SCL’s Motion fir a I
Protective Order on Order Shortening Time, and Plaintiffs Emergency Notion for Protective I
Order and Sanctions on Order Shortening Time. The Court denied SCL’s motion and stated

that it would enter an order directing SCL to produce within two weeks all information within

its possession releuant to jurisdictional discovery.” 12/18/12 R’ring Tr., attached hereto as

Exhibit A, at 24:12-18. SCL’s counsel expressly noted that in complying with the order, SCL

would still have to address the provisions of the MPDPA. Id. at 26:21-24. The Court

responded that its ruling did net Ibreclose SCL from making redactions. Id. at 26:13-27:18.

Thereafter, and as outlined in [)efendants’ Opposition to PlaintifFs Renewed Motion for

NRCP 37 Sanctions (‘Opposition to Renewed Sanctions Motion”), incorporated herein by

reference, the Deiindants spent an additional S 1.3 million to comply with the Court’s order.

They recruited Macau lawyers to review documents, selected an additional vendor, identified

relevant search terms and conditions, reviewed and redacted documents, conducted a privilege

review, and ultimately produced unredacted copies that were located in the United States. See

Opposition to Renewed Sanctions Motion, on file herein, 8:21-1 1:25. Defendants did not

merely attempt to comply with the Court’s December 18th1 Order. they went above and beyond

its requirements. Nevertheless, Plaintiff renewed his sanctions motion and sought a default

judgment for alleged violation of this Court’s Order from the December 18th hearing.

On March 27, 2013, the Court entered an Order compelling Defendants to: (1) attend an

I evidentiary hearing commencing on May 13, 2013. to determine SCL’s degree of willfulness in

redacting personal data from its January 4, 2013 document production based upon the MPDPA

8
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and to determine the prejudice, if any, suffered by Jacobs as a result. and (2) search and produce

the records of all 20 custodians identified on Exhibit 6 to Plaintiffs Renewed Motion for NRCP

37 Sanctions (“Renewed Motion”) by April 12, 2013, providing a log of all documents withheld

or redacted based upon privilege or because the documents are only relevant to merits-based

discovery.

On April 5. 2013, Defendants petitioned the Nevada Supreme Court to, inter alia, (I)

vacate the order compelling SCL, on pain of sanctions, to choose between violating its

obligations under the MPDPA or this Court’s order; (2) directing an evidentiary hearing to be

held on the question of sanctions on May 13, 2013: and (3) expanding the discovery obligations

imposed on SCL.

111.

ARGUMENT

A. Legal Standard

When evaluating a motion to stay pending the Nevada Supreme Court’s review of a writ

petition, the District Court should consider the following factors: (Ii whether the object of the

vTit petition will be defeated if the stay is denied; (2) whether petitioner will suffer irreparable

or serious injury if the stay is denied; (3) whether the real party in interest will suffer irreparable

or serious injury if the stay is granted; and (4) whether the petitioner is likely to prevail on the

merits of the writ petition. Hansen v, Dist. Ct., 116 Nev. 650, 657, 6 p 3d 982, 986 (2000) (the

factors set forth in NRAP 8(a) apply to writ petitions when the petitioner “seeks to challenge” a

decision issued by the district court”). Each of these factors weighs in favor of a stay of the

Defendants’ obligations under the Order and of the IvIay 13, 2013, evidentiary hearing pending

the Nevada Supreme Court’s disposition of the Defendants’ writ petition.
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B. The Objects of the Writ Petition Vi1l Be Defeated and Defendants Will Suffer
Irreparable Harm if the March 27th Order Is Not Stayed.

The primary purpose of Defendants’ writ petition is to obtain Supreme Court review of

this Court’s rulings that (1) SCL cannot comply with the MPDPA when it produces documents

F from Macau by rcdacting personal data; (2) SCL engaged in sanctionable conduct when it made

the redactions in its earlier production; (3) an evidentiary hearing will commence on May 13 to

I determine what sanctions should be imposed; and (4) SCL must continue to search for and

produce documents even though Plaintiff has made no showing that further discovery is

necessary to make his jurisdictional case.

If the March 27th Order is not stayed, SCL will be forced to choose between violating

the requirements of the MPDPA or the requirements of this Court’s order. Defendants will also

F be required Lu prepare for and defend themselves in the three-day sanctions hearing scheduled to

begin on May 13. In addition, Defendants will incur the fees and other expenses of (1)

continuing to search and produce documents of the 20 custodians the by the production deadline

of April 12, 2013, and (2) preparing the privilege log and the relevance log required by the

Court. Accordingly, if a stay is not granted. the subject and purpose of Defendants’ writ

petition will be defeated long before it can be considered by the Nevada Supreme Court.

Defendants have already expended approximately $4 million in solely jurisdictional

discovery efforts to provide 200,(>00 pages of documents. To comply with the search and

production of documents pertaining to the 20 custodians, Defendants must continue the

temporary employment of numerous Macanese attorneys to search an estimated 100.000

documents - all prior to the review of many of the same documents by SCL’s litigation counsel,

at a cost which will certainly be in the hundreds of thousands and could cost substantially more.

See Declaration of J. Randall Jones attached hereto as Exhibit B. Furthermore, there is no

guarantee that those efforts will yield documents relevant to Jacobs’ jurisdictional case. A stay
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is necessary to allow the Nevada Supreme Court to consider whether this additional discovery is

consistent with its previous Writ of Mandamus before Defendants should be forced to incur

these additional, astronomical expenses.

More importantly, however, without a stay, SCL will be placed in the impossible

position of having to choose between adhering to the MPDPA’s redaction requirement or

complying with this Court’s order precluding SCL from redacting to protect personal data under

the MPDPA. It would defeat the purpose of the writ petition if SCL were required to make that

Hobson’s choice of complying with this Court’s order or Macau’s data privacy laws. Only a

stay can save SCL from that irreparable harm while the Nevada Supreme Court considers the

writ petition.

Finally, should the Supreme Court determine that a finding of sanctionable conduct is in

error. Defendants have requested that the May 13th evidentiary hearing be vacated. Without a

stay of the May 13th evidentiary hearing pending a decision by the Supreme Court, this purpose

of Defendant’s writ petition, too, will be defeated. Thus, a stay of the March 27th Order and the

May l3 evidentiary hearing is necessary to preserve the object and pwposes of Defendants’

i writ petition.

C. Plaintiff Will Suffer No Harm if the District Court Grants a Stay.

Unlike Defendants, who would be immensely and irreparably harmed if a stay were

denied, a stay of the March 27th Order will cause Plaintiff no harm at all. The deposition of

Plaintiff has been stayed, and there are currently no depositions or hearings set that require the

immediate production of the documents. While Defendants understand and agree that an

evidentiary hearing on the jurisdictional matter needs to occur soon — indeed, Defendants

welcome it Plaintiff will not suffer any harm if a stay is wanted to allow the Supreme Court to

first decide these important privilege and writ-compliance issues.

11
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U. Defendants Have Presented a Substantial Case on the Merits of These Important Legal
Questions.

Although Defendants recognize that the Court believes it made the correct decision at

the February 28th hearing and do not presume to attempt to persuade the Court otherwise, there

is at least a reasonable probability that the Supreme Court will disagree with the Court’s

analysis and issue the requested writ relief. In Hans’n, the Nevada Supreme Court recognized

that “when moving for a stay pending an appeal or writ proceedings, a movant does not always

have to show a probability of success on the merits, Lhutj the movant must present a substantial

case on the merits when a serious legal question is involved and show that the balance of

equities weighs heavily in favor of granting the stay.’” 116 Nev. at 659, 6 P.3d at 987 (citation

omitted). Here. the balance of equities weigh decisively in favor of a stay, Defendants have

presented a substantial case on the merits, and the writ petition concerns an important question

of first impression regarding the friction between Macau’s data privacy laws and the rules of

civil procedure.

This Court recognizes the significance of the conflict between the MPI)PA and its’

discovery order. At the February 28 hearing the Court noted, l’m not saying you don’t have

problems in Macau, I certainly understand you may well have problems in Macau with the

Macau Government.” 02/28/13 H’ring Tr., Exhibit C, at 35:9-Il. Thus, this Court recognizes

that the MPDPA constrains the scope and method of Defendants’ production of documents and

the serious consequences of non-compliance.

As articulated in Defendants’ writ petition, under the balancing test that must be applied

when a party invokes foreign data privacy rules, redactions are appropriate. By disallowing

them. this Court did not weigh the relevant factors including the importance of the documents to

the litigation, the availability of alternative means of securing the information, and the extent to

which noncompliance with the request would undermine important interests of the state where

12
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the information is located. See Societe i’iationale Indusirielle Aerospatiale v. United States

District C’ourt, 482 U.S. 522, 546 (1987). Instead, the Court focused exclusively on

Defendants’ failure to explicitly advise the Court at an earlier point in time that Jacobs’ ESI and

other data had been transferred to the U.S. Aerospatiale required a balancing of all of these

factors, and when balanced, they weigh in favor of Defendants’ position.

The Petition also presents a serious question about the scope of discovery authorized by

the Nevada Supreme Court’s August 26, 2011 Writ Order in this case a question that only the

Nevada Supreme Court. as the issuing tribunal, can answer. Defendants maintain that this

Court has greatly exceeded the scope of its narrow authority on remand by continuing to order

discovery without requiring Plaintiff to demonstrate that he needs additional documents in order

to make viable jurisdictional arguments.

vi.

CONCLUSION

Because (1) the object of the Defendants’ writ petition will be defeated if the Court does

not grant a stay of the March 27m Order; (2) Defendants will suffer irreparable harm if SCL is

required to produce documents without regard to the limitations of the MPDPA and participate

in the May 13th evidentiary hearing prior to the Supreme Court’s disposition of the writ petition;

(3) Plaintiff will suffer no harm by a stay; and (4) Defendants have presented a substantial case

on the merits of these important legal questions, Defendants respectfiuly request that the Court

/ / /
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stay its March 27111 Order and the May 13th sanctions hearing pending the Nevada Supreme
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Court’s decision on the writ petition.

DATED this da’ of April 2013

Markj4. Jones, Esq. /
Kemp. Jones & Cditlthard, LLP
3800 Howard Hughes Pkwy., 17th Floor
Las Vegas, Nevada 89169
Attorneysfor Sands China, Ltd.

J. Stephen Peek, Esq.
Robert I. Cassity, Esq.
Holland & Hart LLP
9555 Hillwood Drive, 2 Floor
Las Vegas, Nevada 89134
Attorneys jbr Las Vegas Sands C’orp. and Sands China,
Ltd.
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CERTIFICATE OF SERVICE ! /
q /ti

Pursuant to Nev. R. Civ. P. 5(b), 1 certifr that on April ., 2013, 1 served a true and

correct copy of the foregoing MOTION FOR STAY OF ORDER GRANTING

PLAINTIFF’S RENEWED MOTiON FOR NRC? 37 SANCTIONS PENDING

DEFENDANTS’ PETITION FOR WRIT OF PROHIBITION OR MANDAMUS and EX

PARTE APPLICATION FOR ORDER SHORTENING TIME AND ORDER THEREON

via e-mail and by depositing same in the United States mail, first class postage filly prepaid to

the persons and addresses listed below:

James J. Pisanelli, Esq.
Todd L. Bice, Esq.
Debra L. Spinelli, Esq.
Jennifer L, Braster, Esq.
Pisanelli & Bice
3883 Howard Hughes Parkway, Suite 800
Las Vegas, Nevada 89169
jjp(iipisane1libice.com
t1bjme111b1ceQm

- ‘C
— _e.,

cri

o PE

.)
>

—‘

dls(ä),pisanel libice.com
jlb(pisanelIihice.com
kap(d)pisanellibice.com — staff
see,pisancl1ibice.com — staff
Attorney/or Plainriff

(
An Employee of Kemp, Jones & Coulthard
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1 Then Patty Giaser came in this courtroom and she

2 said to Your Honor, we sent a team of lawyers to do it, that’s

3 a fact. Remember, she was very emphatic. We had a little bit

4 of a confrontation at the time. That’s a fact. She may have

5 even been pointing her finger at me when she said it. We

6 spent a lot of money, the Ci±Cflt’S money, we sent lawyers to

7 Macau to review documents in Macau. Your Honor that is

8 irreconcilable with what they’re saying now. Patty Glaser and

9 Steve Ma say not only that they can and they will, but they

10 had reviewed Macau documents. And now the newest team comes

11 in and says, we’re handcuffed and not permitted to.

12 THE COURT: Well, but you know they took -- you know

13 they reviewed Macau documents because Mr. Kostrinsky carried

14 them back.

15 MR. PISNELLI: That’s part of my sanction motion,

16 THE COURT: I mean, we know.

17 MR. PISANELLI: So I’m beating this drum here

18 because it is just outrageous to me. I will wrap it up. I

19 understand your point. But it’s outrageous that this company

20 would come in here and as soon as this group of lawyers takes

21 a turn, that admits something they’re not supposed to,

22 produces a piece of paper the Sands management didn’t want to

23 get out of their hands, my prediction is were going to see a

24 new team here. Because every single time someone stands up

25 and tries or at least promises you that they 11 start doing a

23
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1 better job than their predecessor then guess what happens, we

2 have a new set of lawyers coming in.

3 I’m overlapping a little bit on the basis of the

4 motion.

5 THE COURT: I don’t want to do the sanctions

6 motions, yet..

7 MR. PISANELLI: So I wont do that.

8 THE COURT: Thank you.

9 MR. PISANELLI: The point is very simply you never

10 told them not to produce it, and tey didn’t do it.

11 THE COURT: Thank you.

12 The motion for protective order is denied. I am

13 going to enter an order today that within two weeks of today,

14 which for ease of calculation because of the holiday we will

15 consider to be January 4th, Sands China will produce all

16 information within their possession that is relevant to the

17 jurisdictional discovery. That includes electronically stored

18 information. Within two weeks.

19 So I can go the motion for sanctions. The motion

20 for sanctions appears to be premature since I’ve not

21 previously entered an order requiring that certain information

22 that is electronically stored information in Macau be

23 provided. About two weeks from now you might want to renew

24 your motion if you don’t get it.

25 Can I go to the motion for the protective order on

24
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1 the videotape.

2 MR. PEEK: Your Honor, can we have some

3 clarification?

4 THE COURT: Yes.

5 MR. PEEK: And here’s the challenge that we have, is

6 you’re telling us to produce all of the documents that are

7 responsive to the requests for production, and -

8 THE COURT: If a motion is renewed, Kr. Peek, and

9 there is an impediment to production which Sands China

10 believes relates to the Macau Data Privacy Act, when I make

11 determinations under Rule 37 I will take into account the

12 limitations that you believe exist related to the Macau Data

13 Privacy Act. But, believe me, given the past history of this

14 case there seems to be different treatment of the Macau Data

15 Privacy Act at different times.

16 MR. PEEK: Your Honor, I appreciate what we went

17 through in September. I appreciate what the Court’s ruling

18 was. And I think Mr. Jones has certainly made it clear how

19 serious we take this. The motion for protective order

20 certainly goes to who are the custodians, what are the search

21 terms --

22 THE COURT: Your motion for protective order is

23 really broad. Your motion for protective order says, ‘For the

24 foregoing reasons Sands China urges the Court to enter an

25 order providing that SCL has no obligation to search the ESI

25
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1 in Macau of custodians other than Jacobs or to use any more

2 expansive search terms on the Jacobs ESI in Macau that was

3 used to search the Jacobs’s ESI that was transferred to the

4 United States in 2010.”

5 The answer is no. Denied.

6 MR. PEEK: Okay. liii let --

7 MR. PISANELLI: Your Honor, on the Rule 37 issue of

8 whether there’s an order

9 THE COURT: Hold on a second, Mr. Pisanelli. Let me

10 go back to Randall Jones.

11 MR. PISANELLI: Okay,

12 THE COURT: Not Jim Randall, Randall Jones.

13 MR. RANDALL JONES: Thank you, Your Honor. I do

14 want to make clear because of what was said there’s never been

15 said and if it was misstated by me, then I want to make sure

16 it’s clear on the record. Its never been our position that

17 our client can’t look at the documents. The issue is whether

18 or not we can take certain information - our client is

19 allowed to take certain InformatIon out of the country. And

20 so I just want to make sure that’s clear on the record. Our

21 client can look at the documents, and our client’s Macanese,

22 we’ve just found out, can look at the documents. And from

23 there it becomes more complicated. So I just want to make

24 sure that’s clear to the Court.

25 We understand what you’re saying, and we will

26
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can I’ll just tell you again, Your Honor, we’re trying to

the lawyers and our client comply with

I understand.

Yeah, We need to have redactions as part

that’s -- I understood --

I didn’t say you couldn’t have

logs. I didn’t say any of that, Mr. Peek.

MR. RANDALL JONES: As I understand it, Your Honor,

you said we can still otherwise comply with the law as we

believe we should and then you ultimately make the call as to

whether or not we have appropriately done that.

MR. PISANELLI: We will indeed

THE COURT: I assume there will be a motion if there

is a substantial lack of information that is provided.

MR. PISANELLI: So, Your Honor, on this issue of the

Court order, we’re saying it again, As part of your sanction

order you were very clear and you said that they’re not hiding

behind that anymore.

continue to do our best

orders as best we can.

does appreciate this is

to try to comply with the Court’s

nd that’s -- and I hope the Court

a complicated situation, and we -

make sure that we - -

your discovery.

THE COURT:

MR. PEEK:

of that, as well, as

THE COURT:

redactions.

MR. PEEK:

THE COURT;
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That’s what I thought.

I didn’t say you couldn’t have privilege
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DECLARATION OF 3. RANDALL JONES, ESQ. IN SUPPORT OF DEFENDANTS’
MOTION FOR STAY OF ORDER GRANTING PLAIN’rIFF’s RE EWED MOTION
FOR NRCP 37 SANCTIONS PENDING DEFENDANTS’ PETITION FOR WRIT OF

PROHIBITION OR MANDAMUS

1, J. Randall Jones, Esq, being duly sworn, state as follows:

1. 1 am one of the attorneys for Defendant Sands China Ltd. (SCL”) in this action. I make

this Declaration in support of Defendants’ Motion for Stay of Order Granting Plaintiffs

Renewed Motion for NRCP 37 Sanctions Pending Defendants’ Petition for Writ of

Prohibition or Mandamus. I have personal knowledge of the facts stated herein, except

those facts stated upon information and belief, and as to those facts, I believe them to be

true.

2. On March 27, 2013, this Court entered an Order (the “Order”) scheduling a three-day

sanctions hearing commencing on May 13, 2013 to determine (a) SCL’s degree of

willfulness in rcdacting personal data from its January 4, 2013 document production

based on the Macau Personal Data Protection Act (“MPDPA”); and (b) the prejudice, if

any, suffered by Plaintiff as a result.

3. The Order also directed SCL to search and produce the records of all 20 custodians

identified on Exhibit 6 to Plaintiffs Renewed Motion. for NRCP 37 Sanctions

(“Renewed Motion”) by Apr11 12, 2013, and to provide a privilege log for any

documents withheld or redacted based on privilege. Finally, the Order directed SCL to

log any documents that SCL decides to withhold from production on the grounds that

they are responsive to merit-based discovery but not jurisdictional discovery.”

4. On April 5, 2013, Defendants filed a Petition for Writ of Prohibition or Mandamus with

the Nevada Supreme Court, seeking to vacate the Order. In particular, in the Petition,

Defendants seek to vacate the Order to the extent that it (1) compels SCL to choose

7O58O287.2
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between violating its obligations under the MPDPA and violating the terms of the Order;

(2) finds that SCL engaged in sanctionable conduct by making the redactions required

by the MPDPA; (3) schedules an evidentiary sanctions hearing to begin on May 13,

2013; and (4) imposes expanded discovery obligations on SCL.

5. if a stay is not granted, SCL will be forced to choose between violating MPDPA’s

redaction requirement or violating the Order precluding SCL from making such

redactions. Defendants will also be obligated under the Order to incur substantial fees,

costs and effort in connection with both the scheduled sanctions hearing and the

additional discovery obligations.

6. With respect to the scheduled sanctions hearing, Defendants have already begun

incurring costs in connection with the preparation for the hearing, and these costs will

increase substantially as the scheduled date for the hearing draws nearer. Among other

things, Plaintiff recently notified Defendants that he may bring before the Court certain

discovery requests in connection with the sanctions hearing. In addition, if the three-day

hearing as currently scheduled is conducted before the Writ is decided, Defendants’ fees,

costs and burdens will obviously escalate at a high rate, as Defendants must conduct

pre-hearing motion practice, prepare for the hearing, draft pre-hearing and post-hearing

memoranda and participate in the three-day hearing itself.

7. To date, Defendants have produced more than 200,000 pages of documents in response to

jurisdictional discovery. With respect to the additional discovery ordered by the Court,

Defendants have already incurred substantial costs, and will continue do so if a stay is not

issued. Consistent with the Court’s Order, SCL has run search terms against the

electronic documents from the 20 custodians referred to above, one of whom served as

7O58O2S7.2
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SCL’s in-house counsel during the relevant period. Although the process is ongoing,

deciarant is informed and believes that more than 100,000 additional documents in

Macau and the United States have thus far been identified that require review. Defendant

is also informed and believes Defendants have employed 35 reviewers in Macau and 35

reviewers in the United States to undertake this process, at a cost of more than Si .3

million thus far. Although Defendants have already undergone a substantial effort, and

incurred siunificant costs, in working to meet the Court’s April 12 deadline, the

Defendants will be required to spend substantial fees, costs and effort to complete that

process if this Motion is not granted.

8. The Order also requires SCL to prepare a privilege log for documents that SCL

determines to be privileged. It is difficult to predict future efforts with precision, but in

light of the large number of privileged documents to be logged, Defendants believe that

this process will take weeks of work and the costs will be substantial, almost certainly

hundreds of thousands of dollars. in addition, the Order requires [)efendants to log

documents that “hit” a search term but arc determined not to be relevant to any

jurisdictional issues. Although difficult to ascertain at this stage, Defendants estimate

that this process will also take weeks of work and incur substantial costs, also in the

hundreds of thousands of dollars, If the Nevada Supreme Court were to grant the Writ.

much if not all of the fees, costs and effort associated with the preparation of the logs

will have been wasted.

9. Defendants make their request for a Motion for the Stay of the Order in good faith and

not for any improper purpose.

3
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10. 1 declare under penalty of peijury that the foregoing is true and correct.

Executed April 5, 2013 in Las Vegas, NV.

/

/ ‘ \

J. Rlhdall Jones, EscI,
UI

4
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1 handled appropriately. That doesn’t mean redactions under the

2 MDPA, which you have been precluded from doing anything with

3 respect to.

4 Now, I certainly understand that Sands China may

5 have obligations with the Macau Government. But because of

6 what’s happened in that case, in this particular case you’ve

7 lost the ability to use that as a defense in any way, shape,

8 or form.

9 MR. RANDALL JONES: Well, Your Honor, my response to

10 that be and I hear what you just said and I know the Court

ii understands this, but. I think it’s necessary to make this

12 point on the record. My client is faced with the proverbial

13 Hobson’s choice. It truly is. And in trying to make sure we

14 did not wilfully violate your order and complied with

15 discovery in good faith we did what we did. So the redactions

16 that are there do exist.

17 And, by the way, I would disagree with Mr.

18 Pisanelli’s percentages. The way I calculate it is at most

19 10 percent of the documents produced have a redaoted vein.

20 But then let’s look beyond that. Mr. Pisanelli says that

21 these documents that are redacted are meaningless. He says

22 they are essentially a blank page. They are not a blank page,

23 Your Honor. There are several issues that go directly

24 contrary to that, and I want to talk about that in a couple of

25 respects. One is the subject matter, the substance of the

34
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1 email has not been redacted, so only individual names have

2 been redacted. So you could still -— to suggest that -—

3 THE COURT: That is violative of my order, Mr.

4 Jones. And I don’t really care that your client is in a bad

5 position with the Macau Government. Your client is the one

6 who decided to take the material out of Macau originally,

7 failed to disclose it to anyone in the court, and then as a

8 sanction for that conduct loses the ability in this case to

9 raise that as an issue. I’m not saying you don’t have

10 problems in Macau. I certainly understand you may well have

11 problems in Macau with the Macau Government. I tried to

12 understand the letter you got from the Macau Government. I

13 read it three times. And I certainly understand they’ve

14 raised issues with you. But as a sanction for the

15 inappropriate conduct that’s happened in this case, in this

16 case you’ve lost the ability to use that as a defense. I know

17 that there may be some balancing that I do when I’m looking at

18 appropriate sanctions under the Rule 37 standard as to why

19 your client may have chosen to use that method to violate my

20 order. And VU balance that and I’ll look at it and I’ll

21 consider those issues. But they violated my order.

22 MR. RANDALL JONES: Well, Your Honor, again, I would

23 respectfully state that I was a part of that process, and

24 whether we were being obtuse —- I hope that I’m never obtuse

25 when I’m looking at a Court’s transcript or order -- that when

35
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1 we talked about redactions as it related to those we certainly

2 didn’t intend to wilfully violate your order. I will tell you

3 that, and you can take that for what it’s worth coming from

4 me. We’ve appeared before you many times. I would not ever

5 tell a client to wilfully violate any court’s order, and

6 certainly, Your Honor, I have great respect for you, I would

7 not ever suggest that a client of mine do that intentionally.

8 And that’s just period. I would never do that. And I

9 certainly didn’t think we were doing that at the time. We

10 were trying to thread a needle, I certainly agree we were

11 trying to do that, and we hope we have accomplished that. And

12 1 understand what you just said.

13 Having said that, I would ask you to consider this.

14 With respect to this whole point about a blank page and the

15 information that they don’t have, first of all, this goes back

16 to this issue of document dump. We have grossly overproduced

17 what could possibly be relevant, because we didn’t want to

18 base it on relevance, and the jurisdictional discovery out of

19 a fear of the very kind of thing that’s going on here, that

20 they would ask for the death penalty or some other extreme

21 sanction because they are trying to get, from our perspective,

22 not discovery, they’re trying to get jurisdiction by tort or

23 essentially put us in a position because of some of the

24 history that’s occurred in this case so that they could ask

25 you for the death penalty. And we know that’s what happened.
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1 Mandamus was entered in this matter on May 10, 2013, a copy of which is attached hereto.

3

DATED this day of May, 2013.

KEMP, JONES & COULTRARD, LLP
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On April 9, 2013, Plaintiff Steven C. Jacobs (“Plaintiff’) and Defendants LAS VEGAS

2 SANDS CORP. and SANDS CHINA LTD. (“SCL”) (collectively “Defendants”) appeared

3 telephonically befbre this Court on Defendants’ Motion for Stay of Order Granting Plaintiff’s

Renewed Motion fbr NRCP 37 Sanctions Pending Defendaiits’ Petition for Writ of Prohibition

or Mandamus (“Motion to Stay”). Todd L. Bice, Esq., Jennifer L Braster, Esq, and Eric

6 Aldrian, Esq. of the law firm PISANELL1 B1CE PLLC, appeared on behalf of Plaintiff Robert

i. Cassity, Esq., of the law firm HOLLAND & HART LLP, appeared on behalf of Defendants.

J. Randall Jones, Esq. of the law firm KEMP, JONES & COULTRARD, LLP, appeared on

behalf of SCL. The Court considered the papers tiled on behalf of the parties and the oral
10

argument of counsel, arid good cause appearing therefor:
Ill

IT IS HEREBY ORDERED ADJUDGED AND DFCRFED as follows
r ? 12

,

I. The Motion to Stay is GRANTED IN PART, staying br 4 days, or until May
13

24 2013 SCI s obligation to pioduce documents icsponsivc to thc Couit-ordeied lurIsd1ct1ontl
o 14

discovery from Macau that were not included on any electronic storage device brought to the
15

United States as ieterenced at the September 2012 sanctions hcaring In the event the Nesada
4 -l6
Oc ‘i

— 17
Supreme Court takes action on De6ndants’ Writ Petition within the 45-day stay period, the

I Court is willinu to consider an extension of the stay.18

19 2. The Motion to Stay is DENIED IN PART as to the production of documents

20 responsive to the Court-ordered jurisdictional discovery on any electronic storage device

21
I brought into the United States previously as referenced at the September 2012, sanctions

22 hearing. Documents discovered on said electronic storage devices must be produced in

23 accordance with this Courf’s March 27, 2013 Order.

24 11/

25 / / /

26 /7/

27 /7/
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3. The evidentiary hearing set for May 13, 2013 is continued until further notice by

4 4 ..-
I

I N’

C.. )\
±.*\

the Court.

DATE.!) May /‘, 2013.

4-
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District Ccurt Judee\
1

Submitted by:

KEMP, JONES & COULTHARD 7’

\ X

_________

. Rda1l Johes, Esq.
Nevada Bai No. 1927
Mark N1. Jones. Esq.
Nevada Bar No. 267
Kemp, Jones & Coo Ithard. LLP
3800 Howard Hughes .Pkwy., 17e Floor
Las Vegas, Nevada $9169
Attorneys /, Sands’ China Ltd.

Approved as to form and content:

PISANELLI BICE PLLC

TBice, Esq.
Nevada Bar No. 4534
Debra L. Spineili, Esq.
Nevada Bar No. 9695
3883 Howard Hughes Parkwa ‘, Ste. 800
Las Vegas, NV 89169
Attorneys/or Steven C. .Jacohs
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entered in this matter on June 5, 2013, a copy of which is attached hereto.

DATED this4day of June, 2013.
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Submitted by:

KEMP, JONES & COULTHARD

Mark M. Jones. Esq,
Nevada Bar No. 267
Kemp. Jones & Coulthard, LLP
3800 Howard Hughes Pkwy., l7 Floor
Las Vegas, Nevada 89169
Attornesjir Sands China Ltd.

On May 16. 2013, Plaintiff Steven C. Jacobs and Defendants Las Vegas Sands Corp.

and Sands China, LTD. (“SCL”) (collectively Defendants”) caine before this court on

Defendants’ Motion to Extend Stay of Order Granting Plaintiff’s Renewed Motion for NRCP

37 Sanctions Pending Defendants’ Petition for Writ Prohibition for Mandanius (Motion to

Extend Stay”). Todd L. Bice, of the law firm PISANELLI BICE PLLC, appeared on

behalf of Plaintiff. J. Stephen Peek, Esq., of the law firm HOLLAND & HART LLP, appeared

telephonically on behalf of Defendants. 1. Randall Jones, Esq., of the law firm KEMP, JONES

& COULTHARD, LLP, appeared on behalf of SCL, The Court considered the papers filed on

behalf of the parties and the oral argument of counsel, and good cause appearing therefor:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows:

1. The Motion to Extend Stay is GRANTED, extending the stay granted by the

Order, filed on May 13, 2013; and (

2. ‘The Court will conduct a Status Check on July l, 2013 at 8:30 a.m. to consider

the status of the stay.
,

l)ATE[)this davof 2013.

Approved as to form and content:

PISANELLI BICE PLLC
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I Defendants Las Vegas Sands Corporation (“LVSC”) and Sands China Limited (“SCL”)

2 respectfully tile the following Joint Status Report in advance of the status check scheduled by the

3 Court for June 18, 2013.

4 In its May 30, 2013 Order, the Court asked for a status report with respect to (1) the

5 scheduling of the jurisdictional hearing and (2) the competing proposed orders on Plaintiffs

6 Motion to Return Remaining Documents from Advanced Discovery (“Plaintiffs Motion to

7 Return Documents”). In short, on (I) SCL stands ready to proceed with the jurisdictional hearing

8 at the Court’s convenience; as described below, Defendants believe that all discovery that is

9 necessary for that hearing has been accomplished. All that remains is for Plaintiff to identify the

10 jurisdictional theories on which he intends to proceed and the parties to brief those theories and

11 then designate witnesses and exhibits in light of any factual issues that remain. On (2),

12 Defendants have already provided the Court with their explanation of why they believe Plaintiffs

13 proposed order should not be entered, A copy of that submission is attached hereto as Exhibit

14 “A” for the Court’s convenience. In addition, on June 12, 2013, Defendants filed the Surreply

15 that the Court allowed in its May 17, 2013 Order, and would urge the Court to reconsider its

16 decision on Plaintiffs Motion to Return Documents in light of that Surreply.

17 1. Discovery has Been Essentially Completed.

18 Prior to April 12, 2013, LVSC and SCL had together produced close to 200,000 pages of

19 documents in response to the jurisdictional discovery the Court permitted in its March 8, 2012

20 Order. in its March 27, 2013 Order, the Court required SCL, in addition, to “search and produce

21 the records of all twenty (20) custodians” that Plaintiff had identified “for documents that are

22 relevant to jurisdictional discovery.” When Defendants filed a writ petition to the Nevada

23 Supreme Court challenging various aspects of the March 27 Order, the Court stayed its order with

24 respect to documents in Macau, but declined to stay the Order to the extent that it required

25 production of documents on any of the electronic storage devices brought into the United States

26 that were referenced at the September 2012 sanctions hearing.

27 On April 12, 2013, Defendants produced an additional 1,733 documents (comprising over

28 13,000 pages) responsive to Plaintiffs jurisdictional discovery requests. Those documents were

PageZof7
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1 produced from three sources: (1) the data transferred to the United States as referenced at the

2 September hearing; (2) documents maintained in Hong Kong and Singapore by four of the

3 identified custodians (SCL’s three independent directors and one Marina Bay Sands employee);

4 and (3) documents identified through a search of the relevant custodians’ files in Macau’ that

5 were then electronically matched to documents that existed in the United States. All of these

6 documents were produced in unredacted form, because Macau’s data privacy laws do not apply to

7 them. Defendants are in the process of preparing a log for thousands of documents that were

8 withheld from the April 12, 2013 production on privilege grounds.2 That log should be ready

9 shortly. Some of the documents that were initially withheld will be declassified as a result of the

10 privilege review and others will be produced with privileged material redacted.

11 In addition to producing over 210,000 pages of documents, Defendants made four of their

12 senior officers (Messrs. Adelson, Leven, Goldstein and Kay) available for deposition. Plaintiff

13 deposed three of these executives for two days each.

14 Defendants’ extensive document production and the depositions Plaintiff took give him

15 more than he needs to make whatever jurisdictional arguments he wants to make. As the Court is

16 aware, Defendants have filed two writ petitions, which the Nevada Supreme Court has accepted,

17 related to the Court’s 2013 rulings. One, which is now fully briefed, involves a handful of

18 privileged documents that Justin Jones used to refresh his recollection about the timeline of events

19 before testifying at the September 2012 sanctions hearing. These documents are unrelated to any

20 jurisdictional issue. The second writ petition involves (among other things) whether Defendants

21 were properly required to produce unredacted documents from Macau pursuant to the Court’s

22 December 18, 2012 and March 27, 2013 Orders. Defendants’ reply in support of that writ is

23 currently due on June 20. Although Defendants’ second writ petition does involve documents

24 that may be responsive to Plaintiffs jurisdictional discovery requests, Plaintiff has made no

25
SCL had identified those documents in Macau before the Court entered its stay, which enabled SCL to

26 avoid the dilemma of deciding whether to comply with the Court’s Order by producing those documents in
unredacted form or to comply with Macau’s data privacy laws by redacting personal information from

27 those documents.
2 One of the custodians whose data was searched was Luis Melo, who was formerly SCL’s general

28 counsel.
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1 showing that the personal data on the documents already produced in redacted form and the other

2 Macau documents that have not yet been produced as a result of this Court’s stay order are both

3 relevant to a cognizable jurisdictional theory and non-cumulative.3Accordingly. Plaintiff should

4 be able to proceed whether he has these documents or not.

5 Defendants also intend to file a writ petition with the Nevada Supreme Court if the Court

6 enters an order granting Plaintiffs Motion to Return Documents. Once again, Plaintiff has made

7 no showing that any of the privileged documents that are the subject of Plaintiffs Motion are both

8 relevant to a cognizable jurisdictional theory and non-cumulative in light of the thousands of

9 documents and other evidence that Plaintiff already has in his possession. Accordingly, there is

10 no reason to postpone the jurisdictional hearing until that issue is finally resolved.

11 Defendants are not aware of any other outstanding issues raised by Plaintiffs discovery

12 requests.t As the Court will recall, SCL sought to take Jacobs’ deposition before the evidentiary

13 hearing. The Court stated that the deposition could proceed, but only after all of the issues as to

14 what documents Jacobs and his counsel are entitled to review are resolved. Although SCL would

15 still like to take Jacobs’ deposition before the hearing, it is willing to forego the opportunity to do

16 so if necessary to avoid further delays in scheduling the jurisdictional hearing.

17 II. SCL Is Ready To Proceed.

18 SCL is ready to proceed with the jurisdictional hearing at the Court’s convenience.

19 However, in advance of that hearing, Plaintiff should be required to provide an explanation of the

20 jurisdictional theories he intends to rely upon, Over the course of the past two years Plaintiff has

21 offered or alluded to a variety of different theories of general jurisdiction, including claiming (1)

2”— 1 o date, Detendants have produced a total of 3 1 .393 documents in response to Plaintiff s jurisdictional
, requests for production. Of that total, 2.482 or roughly % were produced with personal data redacted in

order to comply with Macau’s data privacy laws.

24 Plaintiff has raised some issues regarding Defendants’ confidentiality designations pursuant to the
Protective Order. As required by that Order, Defendants filed a motion on May 21, 2013 seeking

25 confirmation of disputed confidentiality designations Defendants made with respect to the second day of
the Adelson deposition. Defendants also conducted a review and dc-designated approximately 12,000

26 documents that had previously been designated confidential. Plaintiff’s counsel recently sent a letter
objecting to a handful of other designations; the parties will meet and confer about these designations, and

27 Defendants will file a motion to the extent that the parties cannot agree. Flowever, these issues should not
affect the timing of the hearing.

28 5 SCL reserves the right to call Jacobs as a witness at the jurisdictional hearing.
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I that SCL is LVSC’s alter ego, (2) that SCL’s de facto executive headquarters is in Las Vegas, (3)

2 that LVSC acted as SCL’s agent in carrying out specific tasks in Nevada. and (4) that LVSC acts

3 generally as SCL’s agent and that LVSC’s jurisdictional contacts can therefore be attributed to

4 SCL. Plaintiff has also raised a specific jurisdiction theory, arguing that the decision to terminate

5 him was made in Nevada and therefore the Court has specitic jurisdiction over his breach of

6 contract claim against SCL6

7 Before the parties and the Court invest further effort in preparing for a jurisdictional

8 hearing, Plaintiff should be required to state which of these theories he intends to pursue and

9 whether he has any additional jurisdictional theories. SCL believes that a number of these

10 theories (assuming Plaintiff still intends to pursue them) could be eliminated as a matter of law,

11 thus enabling the Court to streamline the evidentiary hearing. Furthermore, an identification of

12 Plaintiffs theories will enable the parties to more efficiently identify their witnesses and exhibits

13 prior to the hearing. .

14 Accordingly, SC L urges the Court to set a bneling schedule under which (1) Plaintiff

15 would first identify the jurisdictional theories he intends to pursue and explain in general terms

16 the factual basis for his assertion that there is jurisdiction over SCL under those theories, (2) SCL

17 would then have an opportunity to move for summary judgment with respect to some or all of

those theories and, to the extent there are factual issues, to explain its view of the requirements

20 /1/

21 1/!

22 /1/

23 /1/

24 ‘1”

25

27 & Plaintiff also advanced a theory of “transient”jurisdiction, which the Nevada Supreme Court directed this
Court to consider after it decides whether the Court has general jurisdiction over SCL. Because this thcoiy

28 does not involve any factual issues, it will not be ihesubject of the evidentiary hearing.
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1 Plaintiff must meet in order to prove his theories, and (3) the Court can then hear argument and

2 rule on the legal issues, narrowing (or eliminating) the factual issues to be presented at the

3 evidentiary hearing.

4
I DATED June 14, 2013.

5

________

J/tphr Peek, q.
6 /Rort J. Cassity, Esq,

‘H11and & Hart LLP
7 9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134
8

Attorneysfor Las Vegas Sands Coip. and SantLc
9 China Lid

10 J. Randall Jones, Esq.
I Nevada Bar No. 1927

11 Mark M. Jones, Esq.
Nevada Bar No. 000267

12 Kemp Jones & Coulthard, LLP
3800 Howard Hughes Parkway, 17th Floor

13 Las Vegas, Nevada 89169

14 Michael E. Lackey, Jr., Esq.
Mayer Brown liP

15 1999 K Street, N.W.
Washington, D.C 20006

16
Attorneysfor Sands China, Ltd.
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1 CERTIFICATE OF SERVICE

2 Pursuant to Nev. R. Civ, P. 5(b), I certify that on June 14, 2013, I served a true and correct

3 copy of the foregoing DEFENDANTS’ JOINT STATUS REPORT via e-mail and by

4 depositing same in the United States mail, first class postage fully prepaid to the persons and

5 addresses listed below:

6
James J. Pisanelli, Esq.

7 Debra L Spinelli, Esq.
Todd L. Bice, Esq.

8 PisanelIi & Bice
3883 Howard Hughes Parkway, Suite 800

9 Las Vegas, evada 89169
214-2100

10 214-2101—fax
iip@pisanellibice,com

Il dls(äpisanel1ibice.com
t1bc,pisanel1ibice,com

12 kappisanel1ibice.com — staff
see(pisanellibice.com — staff

13
Attorney for Plaintiff

‘ 14
a’

Z An Employee ofF o land art LLP

I fli
—

18

i- 19
a’

20

21

22

23

24

25

26

27

28
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Dineen Bergsing

From: Dineen Bergsing
Sent: Friday, June 14, 2013 2:50 PM
To: James Pisanelli; Debra Spinelli; Todd 8ice; Kimberly Peets: Sarah Elsderi
Subject: LV Sands/Jacobs - Defendants’ Joint Status Report
Attachments: 1100001

Please see attached Defendants’ Joint Status Report. A copy to follow by mail.

Dineen M. Bergslng
Legal Assistant to J. Stephen Peek,
Philip J. Dabney, Just/n C. Jones,
David 3. Freeman and
Nicole E. Lovelock
Holland & Hart LIP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
(702) 669-4600 - Main
(702) 222-2521 - Direct
(702) 669-4650 - Fax
dberQsinçcthollandhart.com

HOLLAz’ID&HART

CONFIDENTIALITY NOTICE: This message is conuideritial and may be prrvileged. if you behave that this email has been sent to you In
error, please reply to the sender that you receIved Ins message in error; then please delete this e-mail. Thank you.
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J. Randall Jones, Esq.
Nevada Bar No. 1927
jrj@kempjones.com
Mark M. Jones, Esq.
Nevada Bar No. 267
m.joneskernpjones.com
KEMP, JONES & COULTHARD. LLP
3800 Howard Hughes Parkway, 171h Floor
Las Vegas, Nevada 89169
Attorneysfor Sands china, Ltd

J. Stephen Peek, Esq.
Nevada Bar No. 1759
speekhollandhart.com
Robert J. Cassity, Esq.
Nevada Bar No. 9779
bcassityjho1landhart.com
HOLLAND & HART LLP
9555 Hillwood Drive, 2d Floor
Las Vegas, Nevada 89134
Attorneysfor Las Vegas Sands Corp.
and Sands China, Ltd.

V.

LAS VEGAS SANDS CORP., a Nevada
corporation; SANDS CHINA LTD., a Cayman
Islands corporation; SHELDON 0.
ADELSON, in his individual and
representative capacity; DOES 1-X; and ROE
CORPORATIONS 1-X,

CASE NO.: A627691-B
DEPT NO.: XI

MEMORANDUM IN SUPPORT OF
PROPOSED DRAFT ORDER ON
PLAINTIFF STEVEN C. JACOBS’
MOTION TO RETURN REMAINING
1)OCUMENTS FROM ADVANCED
DISCOVERY

Defendants LAS VEGAS SANDS CORP. (“LVS”) and SANDS CHINA LTD. (“SCL”)

(collectively, “Defendants”), by and through their undersigned counsel, submit this

Memorandum In Support of Proposed Draft Order on Plaintiff Steven C. Jacobs’ Motion to

Return Remaining Documents from Advanced Discovery. This Memorandum is provided

2
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STEVEN C. JACOBS,

DISTRICT COURT
CLARK COUNTY, NEVADA

Plaintiff,

Defendants.

AND ALL RELATED MA’fl’ERS.
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pursuant to the following memorandum of points and authorities, and the papers and pleadings

2 on file herein.

3 DATED thi day

4

5
M. Jones,

6 Kemp, Jones & ulthard, LLP
3800 Howard Hughes Pkwy., 17ta Floor

7 Las Vegas, Nevada 89169
Attorneysfi’r Sands China, Ltd.

J. Stephen Peek, Esq.
Robert 3. Cassity, Esq.
Holland & Hart LLP
9555 1-lillwood Drive, 2 Floor
Las Vegas,Nevada89l34
Attorneys/or Las Vegas Sandc Corp. and Sandc China,

121 Ltd.

13 MEMORANDUM OF POINTS AND AUTHORITIES

14 The purpose of this Memorandum is in furtherance of Defendants’ cover letter to a

competing order submitted to the Court (and copied on Plaintiff’s counsel) on May 23, 2013,

16 I regarding Plaintiffs’ Motion to Return Remaining Documents from Advanced Discovery. See

17 Cover Letter, dated May 23, 2013, and Proposed Order, attached hereto as Exhibits A and B,

is respectively. The Proposed Order was a competing order to Plaintiff’s proposed Order,

19 attached hereto as Exhibit C (“Plaintiff’s Order”). After Defendants submitted the Cover Letter

20 and Proposed Order, Defendants received the Court’s Journal Entry denying Defendants’

21 Motion to Strike Plaintiffs Reply in support of that motion, but allowing Defendants to file a

22 Surreply. The Defendants appreciate the opportunity to file a Surreply and will do so by the

23 deadline the Court set.

24 Although Defendants urge the Court to postpone entry of either the Proposed Order or

25 the Plaintiff’s Order pending the filing of that Surreply, here, in briet are the key reasons why

26 Defendants contend that the Plaintiff’s Order should be revised — even assuming that the Court

27 continues to adhere to its decision to grant Plaintiff’s motion.

28

2
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1 In ¶ 3 of Plaintiff’s Order, Plaintiff states that all of the documents in question were

2 documents that “Jacobs authored, was a recipient of or otherwise possessed in the course and

3 scope of his employment.” Defendants submit that this is an inaccurate factual statement.

4 Defendants contend that Jacobs downloaded a large quantity of documents before he was

5 terminated and that he did not in fact possess those documents “in the course and scope of his

6 employment.” In any event, this is a factual dispute that cannot be resolved on the current

7 record. On the other hand, ¶ 3 of Defendants’ Proposed Order suggests a more neutral

8 treatment, providing that “jt]hese are documents that Jacobs either authored, was a recipient ot

9 or otherwise had access to during the period of his employment.”

10 In ¶ 6 of Plaintiff’s Order, Plaintiff has included a reference to the September 14,

11 2012, Order suggesting that the Court’s ruling precluding Defendants from claiming that Jacobs

12 stole the documents for purposes of jurisdictional discovery and the evidentiary hearing on

13 jurisdiction is somehow relevant to the issue of Jacobs’ right to use the privileged documents.

14 This was an issue first raised in Plaintiffs’ Reply, in a footnote. Defendants submit that the

15 September 14 Order has no bearing on the current motion, particularly in light of the footnote in

16 the September 14 Order in which the Court specifically preserved Defendants’ right to raise

17 other objections, including privilege. Accordingly, Defendants version ofj 6 in their Proposed

18 Order deletes that reference.

19 In ¶ 7 of Plaintiff’s Order, Plaintiff seeks to re-characterize his own motion.

20 Defendaumts’ Proposed Order recommends deleting that paragraph.

21 Tn ¶ 8 of Plaintiff’s Order (which revises Plaintiff’s 9), Defendants add the Court’s

22 statement in its Journal Entry ruling on the motion that the Court “agrees that any privilege

23 related to these documents in fact belongs to Defendants.” Plaintiff’s Order omits that

24 statement.

25 Finally, Defendants’ Proposed Order omits ¶11 from Plaintiffs Order, which is

26 confusing because his own proposed order says that the Court is not ruling on the question of

27 whether the documents are in fact privileged or whether there was a waiver. To the extent that ¶
28

3
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i ii is intended as a ruling in Plaintiffs favor on the new argument raised in his Reply,

2 Defendants will respond to that argument in their Surreply.
-

3 DATED thi’day of May, 201

4

5 J. aiion ,sq.
Mar M. June , E q.

6 Kemp, Jones oulthard, LLP
3800 Howard Hughes Pkwy., 17tI Floor

7 Las Vegas, Nevada 89169

8
Attorneysfor Sands China, Ltd.

J. Stephen Peek, Esq.
9 Robert S. Cassity, Esq.

liolland & Hart LLP10 9555 Hillwood Drive, 2nd Floor

II Las Vegas,Nevada 89134
Attorneysfor Las Vegas Sands corp. and Sands china,

12 Ltd.
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1 CERTIFICATE OF SERVICE

2 Pursuant to Nev. R. Civ. P. 5(b), I certify that on May’’ I served a true and

3 correct copy of the foregoing MEMORANDUM IN SUPPORT OF PROPOSED DRAFT

4 ORDER ON PLAINTIFF STEVEN C. JACOBS’ MOTION TO RETURN REMAINING

5 DOCUMENTS FROM ADVANCED DISCOVERY via e-mail and by depositing same in the

6 United States mail, first class postage fully prepaid to the persons and addresses listed below:

7 James J. Pisanelli, Esq.
Todd L. Bice, Esq.

8 Debra L. Spinelli, Esq.
Jennifer L. Braster, Esq.
Pisanelli Dice

io 3883 Howard Hughes Parkway, Suite 800
Las Vegas, Nevada 89169

— 11 jjp@pisane11ibiee.com
tlb()pisanel1ibice.com

‘? 12 dls@pisanelljbice corn

13 j1b@pisaflel1ibice.com
kappisanellibice.corn — staif

14 scc@pisaneHibice.com — staff
§z AttorneyJbr P1aint[f

employenipJoneou
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WIU. KEMP

I RANDALL JONES

MARK M. JONES

WILLIAM L COULTI-IARi>

RICHARD K SCOflI

JENNIFER COLE DORSEY

SPENCER a GUNNERSON

MAUHEW S. CARTER’

CAROL I.. HARRIS

MIC1-IAEL I. GAYAN

ERIC M PEPPERMAN

NATHANARL R RULIS

MONA KAVEII1

)JNO ZIiAO

KEMP, JONES & COULTHARD
ATTORNEYS AT LAW

A LIMITED LIABILITY PAJTNERSHIP
WELLS FARGO TOWER

3800 HOWARD HUGHES PARKWAY
SEVENTEENTH FLOOR

LAS VEGAS, NEVADA 89169

k@kin&orn

KIRK R, lIARRISON Of Ccuns1

TELEPHONE
(702) 38S6000

FACSIMILE
(702> 385600I
(702> 385-1234

Ao lccnd in IclaI,o
A!sr., hcnid in Cnlifo,n

VIA HAND DELIVERY
I lonorabie Elizabeth Gonzalez
Regional Justice Center, Department 11
200 Lewis Avenue
Las Vegas, Nevada 89115

Re: Jacobs v. Las Vegas Sands Corp. et al.
Case No. A-10-627691
Proposed competing Order Regarding Motion to Return Remaining
Docuinentcfrom Advanced Discovery

Dear Judge Gonzalez:

Plaintiff and Defendants were unable to come to an agreement as to the form and content
of the proposed Order on Plaintiff Steven C. Jacobs’ Motion to Return Remaining Documents
from Advanced Discovery. Enclosed is Defendants’ competing proposed Order for
consideration and execution by this Court.

Defendants were compelled to provide a competing Order based upon a number of issues
which it will outline in a letter to the Court tomorrow. Thank you for your attention to this
matter.

cc: James J. Pisanelli, Esq. (via email)
Todd L. Bice, Esq. (via email)
Jennifer L. Baster, Esq. (via email)

May 23, 2013

EnCI.
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ORDR
J. Randall Jones, Esq.
Nevada Bar No. 1927
j.@kcmPion2m

3 Mark M. Jones, Esq.
Nevada Bar No. 267

4 oneskes.eom
KEMP, JONES & COULTHARD, LLP

5 3800 Howard Hughes Parkway
Seventeenth Floor

6 Las Vegas, Nevada 89169
Telephone: (702) 385-6000

7 Facsimile: (702) 385-6001

8 AtorneysJr Sands china, Ltd.

9 J. Stephen Peek, Esq.
Nevada Bar No. 175910

1 Robert .1. Cassity, Esq.
—

‘‘ Nevada Bar No. 9779
i

HOLLAND & HART LLP
13 1-lillwood Drive, 2 Floor

Las Vegas, Nevada 89134
14 Telephone: (702) 669-4600

- Facsimile: (702) 669-4650

Attorneys for Las Vegas Sands Corp.
F i,- and Sands China. Ltd.
0
10 _C’
_)QO ,,

17

18

19 STEVEN C. JACOBS,

20 Plaintiff,
V.

21
LAS VEGAS SANDS CORP., a Nevada22 corporation; SANDS CHINA LTD., a Cayman
Islands corporation; SHELDON G.23 ADELSON, in his individual and
representative capacity; DOES 1-X; and ROE
CORPORATIONS 1-X,

25
Defendants.

26

27

28

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.: A627691-B
DEPT NO.: XI

ORDER ON PLAINTIFF STEVEN C.
JACOBS’ MOTION TO RETURN
REMAINING DOCUMENTS FROM
ADVANCED DISCOVERY

Ilearing Date: April 12, 2013

Hearing Time: In Chambers

AND ALL RELATED MATTERS.
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Before this Court is Plaintiff Steven C. Jacobs’ (“Jacobs”) Motion to Return Remaining

2 Documents from Advanced Discovery (the ‘Motion’). The Court has considered all briefing

3 on the Motion, including the supplemental brief it ordered from Defendants. The Court being

4 fully informed, and good cause appearing therefor:

5 THE COURT HEREBY STATES as follows:

5 1. At issue are documents that Jacobs took with him when he was terminated on

7 Ju1y23,2010.

8 2. Amongst these documents were documents over which Defendants claim an

9 attorney-client or other form of privilege.

10 3. These are documents that Jacobs either authored, was a recipient of or

ii otherwise had access to during the period of his employment.

12 4. Jacobs’ present Motion does not seek to compel the Defendant to produce

13 anything. Rather, Jacobs seeks return of documents that were transferred to the Court’s

14 approved electronic stored information (“ESI”) vendor, Advanced Discovery, pursuant to a

15 Court-approved protocol.

16 5. Pursuant to a Court-approved protocol, Defendants’ counsel were allowed to

17 review Jacobs’ documents and have now identified approximately 11,000 of them as being

18 subject, in whole or in part, to some form of privilege, such as attorney-client, work product,

19 accounting or gaming.

20 6. Based upon these assertions of privilege, Defendants contend that Jacobs cannot

21 provide these documents to his counsel and cannot use them in the litigation even if they relate

22 to the claims, defenses or counterclaims asserted in this action.

23 7. The Defendants assert that all privileges belong to the Defendants’ corporate

24 entities, not any of their executives, whether present or former. From this, they contend that

25 Jacobs does not have the power to waive any privileges.

26 8. The Court notes a split of authority as to who is the client under such

27 circumstances. See Montgomery v. Etrepid Techs. LLC, 548 F. Supp. 2d 1175 (D. Nev. 2008).

23

2
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However, the Court agrees that any privilege related to these documents in fact belongs to

2 Defendants.

3 9. The Court does not need to address (at this time) the question of whether any of

4 the particular documents identified by the Defendants are subject to some privilege (a

5 contention which Jacobs disputes), or whether Defendants waived the privilege. Instead, the

6 question presently before this Court is whether Jacobs is among the class of persons legally

7 allowed to view those documents and use them in the prosecution of his claims and to rebut the

8 Defendants1 affirmative defenses and counterclaim, as these were documents that the former

9 executive authored, received andJor had access to during his tenure.

10 10. Even assuming for the sake of argument that Defendants had valid claims of

11 privilege to assert to the documents as agnst outsiders, they have failed to sustain their

12 burden of demonstrating that Jacobs cannot review and use documents to which he had access

13 during the period of his employment in this litigation.

14 11 That does not mean, however, that at this time the Court is making any

15 determination as to any other use or access to sources of proof. Until further order, Jacobs may

16 not disseminate the documents in question beyond his legal team. And, all parties shall treat)

17 the documents as confidential under the Stipulated Confidentiality Agreement and Protective

18 j Order entered on March 22, 2012.

19 ‘I’HEREFORE IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

20 1 The Motion to Return Remaining Documents from Advanced Discovery is

21 GRANTED. When this Order becomes effective, Advanced Discovery shall release to Jacobs

22 1 and his counsel all documents contained on the various electronic storage devices received by

23 Advanced Discovery from Jacobs on or about May 18, 2012, and that have otherwise riot been

24 previously released to Jacobs and his counsel.

25 2, Those documents listed on the Defendants’ privilege log dated November 30,

26 2012, shall be treated as confidential under the Stipulated Confidentiality Agreement and

27 Protective Order entered on March 22, 2012 until further order from this Court.

28 III

3
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1 3. This Order is stayed for a period of ten days to allow Defendants to seek relief

TIlE HONORABLE ELIZABETH GONZALEZ
EIGHTH JUDICIAL DISTRICT COURT
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Nevada Bar No. 267
Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Pkwy., 171h Floor
Las Vegas, Nevada 89169
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Jarncs J, Pisancili, Esq., Bar No. 4027

2 JJPisaneHibice.com
Todd L. Bice, Esq., Bar No. No. 4534

3 TLB(pisanel1ibice.com
Debra L. Spineili, Esq., Bar No. 9695

4 DLS(pisanellibicecom
PIsANrLLr BIcE PLLC

5 3883 Howard Hughes Parkway, Suite 800
Las Vegas, Nevada 89169

6 Telephone: (702) 214-2100
Facsimile: (702) 214-2101

7
Attorneys for Plaintiff Steven C. Jacobs

8
I)ISTRTCT COURT

9
CLARK COUNTY, NEVADA

10
STEVEN C. JACOBS, Case No.: A-10-627691

11 I Dept.No.: XI
Plaintiff,

12 v. ORDER ON PLAINTIFF STEVEN C.
JACOBS’ OTION TO RETURN

13 LAS VEGAS SANDS CORP., a Nevada REMAINING DOCUMENTS FROM
corporation; SANDS CHINA LTD., a ADVANCED DISCOVERY

14 Cayman Islands corporation; DOES I
through X; and ROE CORPORATIONS

15 I through X, Hearing Date: April 12, 2013

16 1)eiendants. Hearing lime: In Chambers

17
AND RELAI’ED CLAIMS

18

____________________________________

19 Before this Court is Plaintiff Steven C. Jacobs’ (“Jacobs”) Motion to Return Remaining

20 Documents from Advanced Discovery (the Motion”). The Court has considered all briefing on

21 the Motion, including the supplemental brief it ordered from Defendants. The Court being fully

22 informed, and good cause appearing therefbr:

23 THE COURT HEREBY s’rATEs as follows:

24 1. At issue are documents that Jacobs has had in his possession since before his

25 termination on July 23, 2010.

26 2. Amongst the documents that Jacobs possessed at the time of his termination were

27 documents over which Defendants claim an attorney-client or other form of privilege.

28
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3. These are documents that Jacobs authored, was a recipient of, or otherwise

2 possessed in the course and scope of his employment.

3 4. Jacobs’ present Motion does not seek to compel the Defendants to produce

4 anything, The documents at issue are all presently within his possession, custody and control.

5 5. Pursuant to a Court-approved protocol. Defendants’ counsel were allowed to

6 review Jacobs’ documents and have now identified approximately 11,000 of them as being

7 subject to some form of privilege, such as attomeyc1ient, accounting or gaming.

8 6. Based upon these assertions of privilege, Defendants contend that even though the

9 documents are presently in Jacobs’ possession, custody and control — the Court having previously

10 concluded as part of its Decision and Order dated September 14, 2012 that Defendants are

ii precluded from claiming that he stole the documents — they assert that Jacobs cannot provide

12 these documents to his counsel even if they relate to the claims, defenses or counterclaims

13 asserted in this action.

14 7. Jacobs’ Motion, although styled as one seeking return of documents from the

is Court’s approved electronic stored information Q’ESI”) vendor, Advanced Discovery, more aptly

16 seeks to allow Jacobs’ counsel to access these documents, which Jacobs has otherwise possessed

17 and had access to since before July 23, 2010.

18 8, The Defendants assert that all privileges belong to the Defendants’ corporate

w entities, not any of their executives, whether present or former. From this, they contend that

20 Jacobs does not have the power to waive any privileges.

21 9. The Court notes a split of authority as to who is the client under such

22 circumstances. See Montgomery v. Etrepid Tech. LLC, 548 F. Supp. 2d 1175 (D. Nev, 2008).

23 However, the facts of this case are different, and the Court disagrees with the Defendants’

24 framing of the issue.

25 10. The Court does not need to address (at this time) the question of whether any of

26 the particular documents identified by the Defendants are subject to some privilege (a contention

27 which Jacobs disputes), or whether Jacobs has the power to assert or waive any particular

28 privileges that may belong to the Defendants (a position which the Defendants’ dispute. Instead,
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j the question presently before this Court is whether Jacobs, as a former executive who is currently

2 in possession, custody and control of the documents and was before his termination, is among the

3 class of persons legally allowed to view those documents and use them in the prosecution of his

4 claims and to rebut the Defendants’ affirmative defenses and counterclaim, as these were

5 documents that the former executive authored, received and/or possessed, both during and after

6 his tenure.

7 11. The burden is upon the proponent of a privilege to substantiate the basis for the

8 privilege as well as to establish that there has been no waiver. Granite Partner.r v. Bear, Stearns

9 & C’o., Inc., 184 F.R.D. 49, 52 (S.D.N.Y. 1999) (‘The party seeking to assert aclairn of privilege

io has the burden of demonstrating both that the privilege exists and that it has not been waived,”).

ii Here, the Court finds that the Defendants have failed to sustain that burden with respect to the

12 documents in question, those documents presently being in Jacobs’ custody since before his

13 terminationonJuly23,2010.

14 12. In the Courts view, the question is not whether Jacobs has the power to waive any

15 privilege. The more appropriate question is whether Jacobs is within the sphere of persons
U.,0>

16 entitled to review information (assuming that it is privileged) that pertains to Jacobs tenure that
0

17 he authored, received andJor possessed, and has retained since July 23, 2010,

18 13, Even assuming for the sake of argument that Defendants had valid claims of

19 privilege to assert to the documents as against outsiders, they have failed to sustain their burden

20 of demonstrating that they have privileges that would attach to the documents relative to Jacobs’

21 review and use of them in this litigation.

22 14. That does not mean, however, that at this time the Court is making any

23 determination as to any other use or access to sources of proof. Until further order, Jacobs may

24 flQt disseminate the documents in question beyond his legal team. And, all parties shall treat the

25
1 documents as confidential under the Stipulated Confidentiality Agreement and Protective Order

26 entcredonMarch22,2012.

27

28

3
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1 THEREFORE IT IS FIEREBY ORDERED, ADJUDGED AND DECREED as follows:

2 1. The Motion to Return Remaining Documents from Advanced Discovery is

3 1 GRANTED. When this Order becomes effective, Advanced Discovery shall release to Jacobs

4 and his counsel all documents contained on the various electronic storage devices received by

5 Advanced Discovery from Jacobs on or about May 18, 2012, and that have otherwise not been

6 previously released to Jacobs and his counsel.

7 2, Those documents listed on the Defendants’ privilege log dated November 30,

3 2012, shall be treated as confidential under the Stipulated Confidentiality Agreement and

9 Protective Order entered on March 22, 2012 until further order from this Court.

to 3. This Order shall become effective ten (10) days from the date of its notice of entry.

1

DATED:

___________________

‘2

13 THE HONORABLE ELIZABEtH GONZALEZ
EIGHTH JUDICIAL DISTRICT COURT

14,

15 Respectfully submitted by:

18 James .1. Pisanelli, Esq., Bar No. 4027
Todd L. B ice, Esq., Bar No. 4534

19 Debra L. Spinelli, Esq., Bar No. 9695
3883 Howard Hughes Pkwy, Suite 800

20 Las Vcgas,NV 89169

21 Attorneys for Plaintiff Steven C. Jacobs

22

23

24

25

26 1

27

28 I
4
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DISTRICT COURT

10
CLARK COUNTY, NEVADA

STEVEN C. JACOBS. Case No.: A-10-627691
11 Dept. No.: XI

Plaintiff.

PLAINTIFF STEVEN C. JACOBS’
‘ LAS VEGAS SANDS CORP.. a Nevada FiJ5 MEMORANDUM

olIortuoi S \\DS CIl1\ ‘ LID
— Cay man Islands corporation: DOES I
: through \, md ROE ( ORPOR \ TIONS

11) IthroughX.
Ikuircbatc. June18 2013

— l) Defendants.

7
iiearingFime: 815a.m.

18
ANI) RELATED CLAIMS

19

I. INTRODUCTION

2) The Courts Order Scheduling Status Check dated May 30, 2013. requested status on two

express issues in advance of a status check now scheduled lbr June 18. 2013: (1) the scheduling

of the jurisdictional hearing, and (2)the proposed orders on Plaintiff Steven C. .Jaeob& (“Jacobs”)

24 Motion to Return Remainine Documents from Advanced i)iscoverv (the ‘Motion”). If their

25 surreply1 and proposed order on the Motion tell us anything. however. Defendants

26

______

The Court uraciausi’y granted Detndants leave to file a surreply ‘to address the new’
issues’ related to waiver that they claimed Jacobs first raised in his Reply. Disregarding the

, Court’s instructions. Defendants used the opportunity to Ole. what is effectively their third
— oprostLon to he \loaon t\hllC t cn iddtc’ i the s’uc xai i i.ni p ge 8 ot ne

surrepl y hriet
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I Las Vegas Sands Corp. (“LVSC”) and Sands China Ltd. (“Sands China’ hope to use the hearing

2 as an avenue to reargue issues already decided in this case. Consistent with their disregard of

3 other court orders. they intend to ignore this Court’s order denying oral argument on the Motion.

4 (See Lx. 1. Hug. Tr. dated Mar. 14, 2013. 15:1 2-13 CSo on this issue [of the Motion.] we’re not

5 goins to have any oral argument.”).) To them, the status hea$ng is their last chance to deviate

6 I, from the “well-detmoed” record this Court wanted for purposes of appellate review.”

/ ee k, 14:23-24.) This Court should decline the planned circumvention of its order.

8 ii. DISCUSSION

A. The Sched Wing of the Jurisdictional Hearing.

1 () Jacobs intended to move this Court to immediately H it the stay itiven that LVSC and I

ii Sands China ha e turncd nat ‘a is cupposed t hc. a tcrnpol at ‘ ta pcndmg hcanng on pci sonal

12 iurisdiction into i t cvt t\o month repriL vc lacobs pr iousR submitted such a motion to the

13 Nevada Supreme Court. 1--lowever, the Clerk’s oltice rctcctcd the motion insisting that uw request

14 to 1 ft thc sta must h diiectcd to ‘his (auti not the \c ada Suptcmc Court a it is this ( otut

15 that actually ha imposed the stay.

16 3 he picudie to I tohs ‘s cLar md unncLssat\ gin th I it that h his ilic ith

17 { esiablished — at a minimum — a p1/a.a /dcie case of jurisdiction over Sands China. (See. e.g.,

1 Lx. 2, Leven Dc1,. Vol. II. 396:14- 19 (Leven admitting “[tjhe plan—the—the arrangements thu

1 9 earring out the termination of Steve Jacobs was developed here [in Las Vegas. Nevada] and

20 executed there [in Macau]”).) As a result, the proper course is thu this Court to lift the- stay and

3.1 1 allow Jacobs to prove his case. a1on with Sands China’s personal jurisdiction by a preponderance I

22 1 of the evidence at trial. Sec &uinp it Eighth .JiaL Dist (.. 109 Nev. 687, 692, 857 P.2d 740. 743

23 1 (1993) (explaining the two distinct means of resoivng personal jurisdiction in Nevada, the ‘more

2 I Ireqacath utihied orocess’ 01 lii alims pl nun H [toj meke a ‘ zoa taie snu’a 10b 0

25 personal juridIctioi prior to trial and then prove itirisdiction by a preponderance of the evidence

at trial.”).

2811
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Notwithstanding this Court’s authority to immediately lift the Slav, if it were inclined to

2 still hold a hearing on jurisdiction, Jacobs is prepared at this Lime to prove his alternative theories

3 of general, specifIc, and transient jurisdiction. Indeed, Jacobs looks thrward to resolving this

4 ji farcical dispute as to Sands China’s personal jurisdiction.

) Of course. Detndanis’ conduct over the last twenty-two months will be at the toreiront of

6 the Court’s hearing. They have violated “numerous orders” “with an intent to prevent [Jacohsj

7 1, access to information discoverable ibr the jurisdictional proceedings.” (Ex. 3. Dec. &.

Order. 7; i 5-i 8. Most recently. Sands China vioiated the Courts December 18. 2012, Order to

9 “produce all information within [itsj possession that is relevant to the jurisdictional discovery.”

10 (SLC I \ 4 I li’g Ii d ird Feb 28 201 3S 3-0) s such, it and when this Comt does hold in

11 evidcntiarv hearing, .lacobs will be entitled to an adverse inf’rence as to all information net

12 foduccu h\ Ianaan UI \ \RS 47250(3) (icbt4tiable presumption th ‘c\deI cc

13 willfully suppressed would be adverse if produced.”). With this understanding, Jacobs requests

14 that the jurisdictional hearing take place immediately.

I B lii Propod Ordets on Plaintiff tecn C 1icob’’ Motmn to RUurn
- Remaining Docunienis from Advanced Discovery.

16

17 ft is no sccct that Defend mIs nian to Ilk ci anothet nt pctitton iclated to th C ouri’s

18 granting of the Motion. Their present goal, then. is to position the record and this Courts hnai

19 1 order to better their odds. it is m opposition to that agenda and goal that Jacobs opposes all of the

20 1 changes that LVSC and Sands China hope to hu ifflo the order. So that this Court has all of the

21 information needed to make a decision. Jacobs hereby provides a redlinc comparison of parties’

22 competina orders, attached hereto as Exhibit 5.

Paragraphs 1. 2, 3, and 6

24 One of the biggest problems fur Deftmdants in their anticipated writ petition on the Motion

25 15 tms C nun s tinuinti that lacoOs ctimled to usc h’s docu1n its ii t is litia won bcc vsc. [lid

26 was in a posItion and in fact had access to the documents at issue during the period of his

27 employment” as Sands China’s CEO. (Minute Order dated Apr. 12, 2011) Hoping, to alter that

28 reality. Defendants proposed language indicating (with zero itctual basis or support) that “Jacobs
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I downloaued a iarcequrmtity of documents before he was terminated and that he did not in tbct

2 possess those documents in the course and scope of his einpioirwrit. (Dci’s.’ Memo.. 3:4-6.)

3 Their request is as transparent as it is improper. They want to argue to the Nevada Supreme Court

4 that Jacobs somehow ‘stole” the documents at issue. But of course, they provide absolutely no

) proof to substantiate their prefelTed hction.

6 If this sounds familiar, it should. Defendants made this same stale and unsuoported

7 arcument unsuccesstuhv toi’ almost two years. This Court resohed the issue by way of sanction

$ which ‘precluded [Delendamsi Iiom contesting that Jacobs’ ESI (approx. 40 igabytes) is not

9 rightfully in his possession (Ec .3, Dec. & Order dated Sept. 14. 2012, 9:1-3.)

10 But. now Defendants claim the Court’s sanctions order is ‘irrelevant’ fbr purposes of this

11 disputL DLb \lLmo ‘ti- 18 1 ‘L\ Lontu o that the oi ec L has no bLaring on LIL in cit

1 2 [M lotion. particularly in light of the ibotnote in the September 14 Order in which the Court

-; 13 specifically preserved Defendants’ right to raise other objections, including privilege.’

13 (fLI.. 3:14-17.)

15 01 oure DelLndants want lix. s nienon to 1’ we ‘i o hcarinu on this issue they ha\ e been

16 trying to avoid the consequences of this Courts sanctions order smce it was entered.

1 7 Untbrtunalely for 1)efendants. however, there ore consequences br their actions in this case, and

1 8 Oi1C of those consequences is that they can no lunger claim that Jacobs stole documents

19 I before/atier he was terminated. In any case, the Court necessarily fbund that “Jacobs was in a

2() positIon and in diet had access to the documents at issue during the period of his employment,”

2 1 and that language should rightly be included in the order.

22 P,ragraphs 4 and 7

23 Defendants’ desired revisions to Paragraphs 4 and 7 are equally mischievous and

24 1 improper. Defendants want to characterize Jacobs Motion us a motion to compel, or a motion to

25 return documents that were ‘inadvertently produced.’ (See Surreplv, 3:9-1 1 (“if a parry receives

26

27 In their surrepiv, Defendants claim that Jacobs downloaded the documents 4/icr his

tern initiot (Saiiep1 2 8—10 \ttLl his teriunat1On s ( 1 0 at S I ‘a JoE .010 °IamtiH

downlo ied nd took w th mm some 10 gig th tes at uouimei ms bLionging to

Defendants )) Obviously. l)ct’endants cannot keep their new story straight.
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I privileged documents that were Inadvertently produced, RPC 4.4(b) requires the receiving party to

2 1promptly noti the scnder.).) To do that, however, Defendants want to ignore, and want fls

$ Court and the Nevada Supreme Court to ignore, the actual facts of this case. Namely, the tiict that

4 Jacobs is currentlY in possession, custody, and control of the documents at issue, and has been

5 since before he was terminated on July 23, 2010. Indeed, Jacobs did not file a motion to compel

6 Defendants to produce documents in their nossession, or to keep documents that Defendants

7 nadvertent1y produced to him during the course of this case; he tiled a motion so that his counsel

I
could review documents that .Jacobs has long possessed. (See Minute Order dated April 12.

9 2013.) This an important distinction, and one that needs to be clear in the record.

10 Paragraphs 9, 10 IL i2 and 13

Il DctLndants the r most sJl-senmg Isions loi I ist Realuing thur nosmon on

12 privilege — that Jacobs became an outsider the moment he was terminated — opens themselves up

13 to a wholesale waiver of that same privilege, Defendants try to readjust the debate, They propose

13 to change the Lhcts of this case to make them fit with what they claim is the end-all be-all case of

I anahss lfozigomuj di pp’ / eJi I / C 18 1 Supp 2d 1 15 (1) N 200$) et th

I 6 hiLts are not as langible as [\SC md sands China ould nced tlwm to be Fhc I icts hcre aie

17 nothing like those in Montgomery. including the flict that Jacobs has been in open adverse

1 8 possession of these documents tbr nearly three years.

19 Their recent surreply exposes the self-intlictel problem they have created. Thus,

20 Defendants prefer to rewrite history with the pretend story that:

21 When SCL learned that Plaintiff had possession of corporate
documents. it promptly obiected and demanded that he return them.

— I Plaintiff refused, and it took several months of negotiation and court
proceecljnes just thr Defendants to gain access to the data.

23!j

23 1 (Surreply. 2:10-1 3.) Yet, their recollection of events is as selective as it is faulty.

2S Die’dants tii1 holdl rand I ilseh ‘ioJaim thn thc wri ant tn Ic tn th t I had

26 1 posess1un of the douurcnts ‘im IssuL until nc rls a ear ittu h termmatnn

27 1 (Surreply, 9:9—10.) They have conveniently forgotten how they knew that Jacobs possessed

28 ii documents fi’om his employment at Sands China within months (if not days) of his temuination.
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Indeed, on November 2:3. 2010. Sands China demanded that Jacobs immediately return

2 documents that he had “stolen &om Sands China, “including but iiot limited to” three

3 investigatory reports on Macau government omcials and suspected triad affiliates. (Ex, 6, Glaser

4 Lir. dated Nov. 23, 2019.1 In response to this manufactured assertion. Jacobs counsel confirmed

5 possession cf a ‘nultitude’ of documents that he had both aenerated and received since

6 overseeinc the Macau operations tbr LVSC. (Ex. 7. Campbell Hr. dated Nov. 30. 2010.)

7 Jacobs agreed to return to original sets of the reports, but made clear that he was keeping

8 copies of his documents and planned to use them as evidence in this case. (Ex. 8. Campbell Ltr.

9 dated Jan, ii, 2011.) Sands China neither responded nor sought relief from this Court, as it

10 threatened it would. Instead, it waited until September 13, 2011, to supposedly promptly and

11 vigorously assert their rights. 1 he ihcts continue to be a key problem ir Defendants’ arguments.

12 iii OLU1O

; 13 The Cour should not permit Defendants to water down the final order out of the cynical

14 h pu ni hetturina thui r i guinunis to thu \u ada upicmu ( nut t I n ordur di afted I lauobs

15 ii in or Inc at LumLnt isee in bi \h tin md RupI upon hiuh thu Cor ii rc’ied in grmn g thu

I 6 Motion. Aeeordinalv. the Court should approve and sign the order proposeul by Jacobs.

17 1) \Jl I) this da or June 2013

1$ l1SANEi.i.1 B!cEPLLC—

19’

I (3
James J, Ptsaneili, Esq.. Bar No. 402 /

Todd L. Bice, Esq,. Bar No. 4534
21 Debra L. Spinelli. Esq.. Bar No. 9695

3883 1 loward I-Inches Parkway. Suite $00
11 - . - .

——
Las \ egas. Nevada S91 c,9

23 Attorneys for Plaintiff Steven C. Jacobs

24

Defendants’ claim in their surreplv that Jacobs never told them that he possessed a
ii’ tittuk” ul ducut 1cnts 11 omn ms _mploinent <a S nd ( hina Is itso I misc In usporidirg to

26 Sands China’s outrageous accusation that Jacobs stole docutnems Ibm the company, Jacobs
counul _\plami_d tthat rongIu1h tcrrnniatcd eemporate L\uuutrus me olLn — a 3d piopurl . in

2 possession at a multitudu of documents tecuned during thu course of then crnployment ‘ ( 7
Camrhdl I ti d ited No’ 0 2011)) 1 he tact that Sands China on.h cared about iucounng a

S fe ‘ugi I’ hc inu1 or s u thai timu 0uS not negatu tacohs uontu ‘nahon tl it I e w dS ifl

possession of other, in fact a ‘multitude’ oldocuments as wii.
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19 MORRiS L\V GROUP
90(1 Bank of America Plaza

W 300 South Fourth Street
, Las Vegas, NV $9101
- I
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LAS VEGAS, NEVADA, THURSDAY, MARCH 13, 2013, 8:56 A.M.

2 (Court was called to order)

3 THE COURT: Dan I ask a Sands-Jacobs question. Are

4 we arguing the motion for the return of the documents today,

S or are we --

6 MR. MARK JONES: No, Your Honor.

7 THE COURT: Come cn up.

8 MR. PEEK: We’re just asking you -- we want oral

9 argumenr. is all, and scheduling.

10 MR. BICE: Good morning, Your Honor.

It THE COURT: Good morning.

12 So here’s my question for you, Hr. Peek. Part of

13 the issues related to this motion is whether I am someday

i4 joing to make a ceterminacion as to an assertion by your

15 client of privilege related to those documents; right?

16 MR. PEEK: Yes.

1? THE COURT: How are you going to tee that issue up,

1.3 and how long is it going to take? Because that’s sort of how

19 I’m going to decide when to set the motion for oral argument.

20 MR. RICE: The motion is set for ——

21 T;•LZ CQCRT: 1 know when it’s set.

22 MR. 81CR: Okay.

23 KR. PEEK: The motion --

24 THE COURT: Good morning, Mr. Peek. These are

25 255tiOflS you don’t anticipace, aren’t they?

2
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I iccurs Ln litigation, there are certain waivers or limitations

2 with respect to those privileges.

3 MR. PEEK: So that the lawyers for that patty would

4 be entitled to see the attorney-client privileged documents

5 under the stipulated protective order, as well as the client.

6 THE COURT: Which their client has already seen and

7 In tact dealt with as part of his job duties.

8 MR. PEEK: Just trying to understand, Your Honor,

9 now to frame the issue, not making my argument here today,

10 although I’m sti]1. going to respectfully request as part of my

13. supplemental briefing -— unless you’re telling me, I’m denying

12 this with prejudice, don’t bring it up to me again --

13 THE COURT: You can always --

14 MR. PEEK: —- t’m going to ask t in the

1.5 supplemental brief for oral argument. Because this is a very

16 irnpcrtant issue to us.

17 THE COURT: You can always ask over and over again.

18 You’re nor. in the Second, where you never get a hearing and

19 it’s hghiy unusual. But on this particular issue the parties

20 are going to be bound by their briefs. So I’m not going to

23. Lake oral arguttent.

22 MR. PEEK: Okay. I get it, Your Honor. And I —-

23 THE COURT: Because I want the playing fe1d to be

24 well defined for purposes of the appellate review.

25 MR. PEEK: Yes. So do we, Your Honor, want to —-

‘asq
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THE COURT: £ was out of town, in Renc.

2 MR. RICE: Mr. Peek may be right that -- I iust

3 .alked to Mr. Jones. I think it’s due tomorrow. It nay be

4 that we did not send them drafts. I will —— as soon as I get

out of !ere ——

6 THE COURT: Mr. Bice --

7 MR. 2ICE: I know.

8 THE COURT: -- you’re being scolded.

9 MR. EWE: I know. As soon as I get back to the

10 office ‘ii noke sure that they get it so they could took at

11 it today. Sorry about that, We have not --

12 THE COURT: I was in Reno, so --

13 MR. BICE: No. We would not send it over to you

14 without getUrig their input. So you dor.’t have it. You don’t

is —- it’s not that we sent it over to you without giving --

16 THE COURT: T’rn not behind?

17 MR. RICE: No, you’re not.

18 THE COURT: Okay.

19 MR. RICE: This is oa us, not them or you.

20 THE COURT: Lovely.

21 M. PEEK: Thank you, Your Honor.

22 THE PROCEEDINGS CONCLUDED AT 9:12 A.M.

F., * * * t—. .2

F,
1’

n.
I.

16
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]I’ICA. OP EPONEiT

PAGP. LflJ

I, i4ichaei Seven, deponeric he rein, do hereby
ic :r itt fco p

rrrarrscniprrion to be try deposition n said action,
under aortaS try a perj a ry; that I have read,
ord and do horeba affix rriv riqaature to said

LJ JOi±, L.’JLfl ..
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PERT IFITCATTI PP REPOPTER

STATE OP NEVADA

CC/iNTY OP iati<

4 3, Carre Lesis, a 2u1v o•an’xaisricricd and 1.icensed

3orer, OZark Counts, Hate of Nevada, do

aabv crtdfs’: That. I reported the taking of the

deoasItion ol: the witness, Michael. Leven, corrmencinq

3 on Priday, ffebruary 1, 2013, at 11:24 a m.

4 That: prior to heino ea:amiried, the witness was,

tv as, duly rr as testify so the truth. That 1

therriafter trar!sc;r ibedmv said shorthand notes into

tir era LnL the tyoewr I. tee transcript of

1.3 said deositirx is a cornolete, true and accurate

11 a ransorirstian oh said shorthand notes

LI I further certify that am not a relative or

6 ersol uvee of sri attorney cr rourasel at any of the

37 oartses, nor a rela tive or ersolayce o an at cornev

133 or coansef invoivari in said action, nor a person

19 fIr:.anc icily interested in the action

IN WITNESS }1ERECF, I have hereunto set ny hand,

24 in a’’ office, In the Count a’ of Clark, State of

Nevada, this 10th ha’ of ebr ua:v 2013

PAcer arJi, ova nO. 42

LITIGATION SERVICES & TECHNOLOGLES — 702) 648—2595
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Electronicany Filed
09/14/2012 10:39:25 AM

1 FFCL

2 CLERI< OF THE COURT

3 ii DISTRICT COURT

$ h CLARK COUNTY, NEVADA

5
STEVEN JACOBS,

) Case No. 10 A 627691

7 jI Plaintiff(s). ) Dept. No XI

g Date of Hearing: 09/l0I2/i2
LAS VEGAS SANDS CORP. ET AL,

Defendants.

11 1
1

CISIONANI) ORDER

I This matter having come on for an evidentiary hearing before the Honorable Elizabeth

Gonzalez beginning on September 10, 2012 nd continuing day to day, based upon the

availability of the Court and Counsel, until its completion on September 12, 2012; Plaintiff

teeu J teons ‘ 1acob’\ being pieseni ‘a court end apnearmg by and through his attoinev ot

record, James Pisanelli, Esq, Todd Biec, Esq., and Debra Spinelli, Esq. of the law firm of

Pisanelli Bice; Defendant Las Vegas Sands appearing by and through its counsel J. Stephen

19
1) Peek, Esq. of the law firm of Holland & Hart and counsel for purposes of this proceeding,

20
ji Samuel Lionel, Esq. and Charles McCrea, Esq, of the law firm of Lionel Sayer & Collins;

I Defendant Sands China appearing by and through its counsel J. Stephen Peek, Esq. o.f the law

firm of Holland & Hart, Brad D. Brian, Esq, Ilenry Weissman, Esq, and John B. Owens, E.sq.

of the law finn of Monger ToHes & Olson and counsel for purposes of this proceeding, Samuel

woci, Esq and C rides McC en Esq, or th Lni hrm ot Lionel S ner & Collins, the Court

i ig re J nd cnsi lered the pL’td’ng tile I h the p’irtes and toe transcripts ot prior

caring lit mg e iewcd the ic nc idinirtd during the tr ii, and h i iog heard and

carefully considered the testimony of the witnesses called to testify; the Court having

I o isiderec the otal and naen argumcnts ot u11n ci, and v th the ate’rt ol eciding the

limited issues before the Court related to lack of candor and nondisclosure of information to

ewe i tf 9
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the Court and appropriate Sanctions pursuant to EDCR 7.60. Ihe Court makes the following

flndings of fact and conclusions of law:

1.
PROCEDURAL POSTURE

On August 26, 2011, the Nevada Supreme Court issued a stay of proceedings in this

matter pending the conduct of an evtdentiary hearing and decision on jurisdictional issues

related to Sands China. The Court granted Jacobs request to conduct jurisdictional discovery I
prior to the evidetniary hearing. The order granting the jurisdictional discovery was ultimately

U entered on March 8,2012.

IL
El MNGS OF FACT1

12 1 Prior to litigafion, in approximately August 2010, a ghost image of hard drives

13 of computers used by Steve Jacobs in Maca2 and copies of his outlook emails were transferred

by way of electronic storage devices (the “transferred data”) to Michael Kostrinsky, Esq,

Deputy General Counsel of Las Vegas Sands

16

[8

______ ______

i9L
Counsel tor Las Vegas Sands ohjectcd on the basis of attorney client privilege to a majority of the j

questions asked of the counsel who testiiied during the evidentiary hearing. Almost all of those
keLti n” ‘e ut med Wh 10 numerous directions iot ta n’u en thc bi,s ot attotnv client

2 prvtlege :tnd the attorney work product were made by counsel for Las Vegas Sands, sustained by the
Cuuit, and followed by tile witnesses. sufficient information was presented through pleadings already in
the recnrd and testimony of witnesses without the necessity of the Court drawing inferences reiated to
thc scrtv I ct rhese pri debts Se _uia1h’ \\ ‘an, l2 N AO 60 201 Ii The Court alc
rejects Platntiff’s suggestion that adverse presumptions should be made by the Court as a result of the
thihire of Las Veizas Sands to present explanatory evidence in its possession and declines to make any
preSumptions which might arguably he applicable under RS Chapter 47.

There is an issue that has been raised regarding the current location of those computers mci nard
drives toni which the cho.st imace was made. The Court does not in tillS Order address any issues
related to those items,

\c emg to a satu iport lied by Ls \ gts S md un ii 1 6 0l 2 thLie sei otlir transfers 01 1
uc ilk 5torcd I wt Basd upon tcstimc’nr Jicitd ‘luring th e’ iLuu u v hc irtn counsel w ts

(unaware of those transfers prior to the preparation aixl tiling of the status report.

Page2of9
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2. Kostrinsky requested this information in anticipation of litigation with Jacobs

after learning of receipt of a letter by then general counsel for Las Vegas Sands from Don

I Campbell.

1 3. fhis transferred data was placed on a server at Las Vegas Sands and was

initially reviewed by Kostrin sky.
0

4. The attorneys for Sands China at the (Jiaser Weil firm were aware of the

existence of the transferred data on Kostrinsky’s computer from shortly aüer their retention in
S P

1 November 2010.
11

Ibe tiacRILcd data ns r vd in So’trinsk oifii.e A1crnevs 1mm
10 iJ

F3oiland & Hart.

6. On Apnl 22, 2011. in house counsel for Sands China, Anne Salt. participated in

the Rule 16 conference by videoconference and responded to inquiry by the Court related to
U j

1 oIe mnillv soreU iniormation and contirnied prLser\atlon of me data
U

7. At no time during the Rule 16 conference did Ms. Salt or anyone on behalf of

6 Sands China advise the Court of the potential impact of the Macau Personal Data Privacy Act

N (MDPM upon discovery in this litigation.

I Following the Rule 16 conference with the Court, the parties filed a Joint Status

Report on April 22, 2011, in which they ageed that the initial disclosure of documents

20 pursuant to NRCP 16.1 would be made by Sands China and Las Vegas Sands prior to July i.

21 2011. The MDPA is not mentioned in the Joint Status Report as potentially affecting

N discovery in this lItigation.

N 0. Following the Rule 16 conference, no production or other identification of the

intbrmation ioni the transfrred data was made,

10. Beginning with the motion filed May 17, 2011, Sands China and Las Vegas

Sands raised the MDPA as a potential impediment (if not a bar) to production of certain

documents.
25 11

Page 3 ui’9
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11. Ala hearing on June 9. 20l2. coonsel for Sands China represented to the Cou

that the documents subject to production were in Macau; were not allowed to leave Macau;

1 and, had to he reviewed by counsel for Sands China in Macau prior to requesting the Oi1ce of

Personal Data Protection in Macau for permission to release those documents for discovery

-

purposes in the United States.

12. At the time of the representation made on June 9, 2012. the transfeed data had
.7

aiready been copied; the copy removed from Macau; and reviewed in Las Vegas by
8

representatives of Las Vegas Sands.
p

13. The transferred data was stored on a Las Vegas Sands shared drive totaliricz 50 —

oh
60 gigabytes of information.

1$. Prior to July2011, Las Vegas Sands had foil and complete access to documents

in the possession of Sands China in Macau through a network to network connection.

14
1 5, Beninning in approximately July 2011. Las Vecas Sands access to Sands China

I data changed as a result of corporate decision making.

16. Prior to the access change, signilicam amounts of data ‘rom Macau related to

17 Jacobs was transported to the United States and reviewed by in house counsel for Las Vegas

1 8 Sands and outside counsel, and placed on shared drives at Las Vegas Sands.

19 17. At rio time did Las Vegas Sands or Sands China disclose the existence of this

data to the Court.1

21 H 1$. At no time did Las Vegas Sands or Sands China provide a privilege log

identifying documents which it contended were protected by the MDPA which was discussed

hr the Court on June 9, 2011.

26 H
27 \Vhile Las Vegas Sands contends that a dsctosure was made on June 9, 2011, this is inconsistent with

other acuon and statements made. to the Court including the June 27, 2012 status report, the June 28,

2O 2 hearing and the Jul 6, 2012 status report.

Pa 4 of 9
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19. For the first time on June 27, 2012, in a written status report, Las Vegas Sands

2 and Sands China advised the Court that Las Vegas Sands was in possession of over 100,000

emails and other ESI that had been transfcncd “in error”.

20, in the June 27, 2012 status report, Las Vegas Sands admits that it did not

disclose the existence of the transtrred data because It wanted to review the Jacobs ESL5

21. An finding of thot stated hereinabove that is inure appropriately deemed a

conclusion 0f law shaH be so deemed.

S
ilL

9 CONCLUSIONS OF LAW

1, 22. The MDPA and its impact upon production of documents related to discovery

has been an issue of serious contention between the parties in motion practice before this Coon

12
jsinoe May 2011.

23. The MDPA has been an issue with regards to documents, which are the subject

of the junsdictional discovery.
I)

23 t no time pittu o Juu 28 2012 ww thL Court intoirned tint i siwuln,ant

amount of the ES1 in the form of a ghost image relevant to this litigation had actually been

0 taken out of Macau in July or August of 2010 by way of a portable electronic device.

25. EDCR Rule 7.60 provides in pertinent part:

*

20

I ti)) The court may. after notice and an opportunity to be heard. impose upon an

ume L’r i pu an v anc all snt ms1uLh nay ut d the I Kt ot the L? oe teasonbie

23
h11(h1 when m attomne or a pnrt) ithout

tnt cause:

H
(3) So multiplies the proceedings iii a case as to increase costs unreasonably

and vexatiously.

The Court notes that there have also been signilicant issues with the production of information from

Jacobs. On appropriate monon he Court will deaf with those issues,

Page 5 of 9
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26. As a result of the filure to disclose the existence of the transferred data, the

2 h Court conducted needless hearings on the lllowing dates which involved (at least in part) the

MDPA issues:

May26,2011

June 9, 2011

6 July 19,2011

September 20,2OlI

October 4, 20I1’

October 13.2011

10 1 January 3, 2012

H March 8. 2012

May 24. 2012

Li 27. The Court concludes after hearing the tesftmony of witnesses that the 100,000

emails and other ESI were not transferred in error, but was purposefully brought into the

Li
United States after a request by Las Vegas Sands rbr preservation purposes.

to
28. The transferred data is relevant to the evidentiary hearing related to jurisdiction,

17 II
which the Court intends to conduct.

18
29. The change in corporate policy regarding Las Vegas Sands access to Sands

Liun aa to de dunne the course nf tots onaomg hag it en was made ‘ uh an iotnt to
20

arevent the disclosure of the transfeffed data as well as other data.

30. ilte Defendants concealed the existence of the iransOarred data from thts Court.

23 r

25 This hearing was conducted in a related cae\548d84

I s i tug s c i lucted 0 i ILlltcd a . \6 IS 18$

I : While the Cowl recogmzes that several ether iega proceedings related to certain allegations made by

Jacobs were commenced during the course of this htigation including subpoenas from die SEC and DOJ,

I this does not excuse the failure to disclose th existence of the transferred data; the future to identify the

H transferred data on a privilege lea, or the failure produce of the transferred data iu this matter.

PA2374



31. As the transthrred data had already been reviewed by counsel, the failure to

2 disclose the existence of this transferred data to the Court caused repeated and unnecessary

motion practice before this Court.

32. The lack of disclosure anpears to the Court to be an attempt by Defendants to

sai1 the discovery. ana in particular. the jurisdictional discovery in these proceedings.
0

33. Given the number of occasions the MDPA and the production of ESI by

Defandants was discussed there can he no other conclustons than that the conduct was
8

repetitive and abusive.
(3 1

1 e ui1duu flo e Cr dots Out rIe to the n d ot so ikin p1adu ts i xn

in Dii ul 22 r3d 1042 2010) or the rtr of letault a r Goodear s

a Banena. aa Pad a9. Xev. 01u) cases,a

35. After evaluating the ihetors in jiero v. Yg. 106 Xcv. 88 (1990’). the Court

v.t

15 a. There are varying degrees of willfulness demonstrated by the

1 Defendants and their agents in failing to disclose the transferred data to Plaintiff ranging from

careless nondisclosure to knowing, wilifiti and intentional conduct with an intent to prevent the

Plaintiff access to information discoverable her the jurisdictional proceedings;°

b. There are varying degrees of willfulness demonstrated by the

20 Defendants and their agents ranging from careless nondisclosure to knowing. wiHfiuI and

intentional conduct in concealing the existence of the transferred data and failine to disclose

1. the transferred data to the Court with an intent to prevent the Court ruling on the

23 discoverability for purposes et’the junsdictional proceedings;

Ii
25

The Court recognizes no factors have been rovded to guide in the evaluation of sanctions for conchut
in voiation of EDCR 7.60. but utilizes cases ‘rterpretina Rule 37 violations as instructive.

As a resut of the stay, the court does not address the discoverabihiry of the transferred data and the
effect of the. conduct related to the entire case.

‘1 9
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c. The repeated nature of Defendants and Defendants’ agents conduct in

2 making inaccurate representations over a several month period is further evidence of the

3 intention to deceive the Court;

4 1 d. Based upon the evidence currently before the Court it does not appear

5 thai any evidence has been irreparably lost:

C e. Ihere is a public policy to prevent Further abuses and deter litigants from

7 concealing discoverable mrhrmat;on and irnentionalle deceiving the Court in an attempt to

1 advance tis claims; and

9 1 f. The delay and preiudice to the Plaintiff in preparing his ease is

(1 significant, however, a sanction less severe than striking claims, defenses or pleadings can be

11 fashioned to ameliorate the prejudice.

12 11 36. The Court after evaluation of the evidence arid testimony. weighing the factors

3 and evaluatjng alternative sanctions determines that evidentiary and monetary sanctions are an

alternative less severe Sanction tO address the conduct that has occurred m this matter.

b 37. Any conclusion of law stated hereinabove that is more appropriately deemed a

ff finding of fact shall he so deemed.

iv.

ORDER
19

harfol e the t ourt ni *e I e tolhn inc orde’
20

a, For purposes of jurisdictional discovery and the evidentiary hearing related to

jurisdietion, Las Vegas Sands and Sands China will be precluded from raising the MDPA as an

objection or as a defense to admission, disclosure or production of any documents. 12

24 1

26 1 Ihere is an issue that has been raised regardlim the current location of those computers and hard drives
s Inch he gi oat inge wa macic I he Court dos not in this Order ddrss an sus related to

1 those items,

This does not prevent the Defendants ftom raising any other appropriate c3lecticn or privilege.

Page S of)
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b. For purposes ot urisdictiona1 discovery and the evidentiary hearing related to

2 jurisdiction, Las Vegas Sands and Sands China are precluded from contesting that Jacobs ESE

(approx. 40 gigabytes) is not nghtlully n Ins possesslon2
4

c. Defendants will make a contribution of 25.000 to the Legal Aid Center of

6 Southern Nevada

7 d. Reasonable attorneys’ fees of Plaintiff will be awarded upon tiling an

1 appropriate motion for those fees incurred in conjunction with those portions of the hearings
9

related to the MDPA identified in paragraph 26.
10 1

I’ Dated this 14a day of September, 2012

lLON/LEZ

I Certificate of SjWvice
7

I hereby certify that on or aboot the date fiId, this document was copied through e

mail, or a copy of this Order was placed in the attorn’s folder in the Clerks Office or mailed

19 to the proper person as follows:

20
3. Stephen Peek, Esq. (Holland & 1-fart)

22 Samuel Lionel, Esq. (Lionel Sawyer & Collins)

23 Brad D. Brian Esq. (Munger Tolies & Olson)

1 Jae c’ J P canelb 1 sq (i>.tsndh Btcc

26 Dan Kutinac

This does not prevent the Defendants from raisins an other appropriate olcction or privilege.

Page 9 a 9
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

- * - k

STEVEN JACOBS

Plaintiff : CASE NO. A62769l

EP
LAS VEGAS SANDS CORP., et al..

Transcript of
Defendants . Proceedings

BEFORE THE HONORABLE ELZAEETH GONZALEZ, DISTRICT COURT JUDGE

H!ARING ON PIAINTIFFS RENEWED MOTION FOR NRC? 37 S1NCTIONS

THURSDA’, FEBRUARY 28, 2013

APPEARANCES:

FOR THE PLAINTIFF: JAMES J. PISANELLI, ESQ.
TODD BICE, ESQ.

FOR ‘IRE DEFENDANTS: J. STEPHEN PEEK, ESQ.
JON RANDALL JONES, ESQ.
I’IARK JONES, ESQ.
MICHAEL LACKEY, ESQ.

COURT RECORDER: TRANSCRIPTION BY:

JILL HAWKINS FLORENCE HOYT
District Court Las Vegas, Nevada 99146

LII Proceedincs recorned by aiicia-vsuai recording, transcript
oroduced by cranscrpAon service.
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1 LAS VEGAS, NEVADA, THtJRSDAY, FEBRUARY 28, 2013, 10:08 A.M.

2 Court. was called to order)

3 THE COURT: Okay. Are we ready? Mr. Pisanelli, are

4 you arguing coday, or is Mr. Bloc?

5 MR. PISANELl: I am, Your Honor.

6 THE COURT: All right. Please use regular people

7 language roday.

3 MR. PISANELLI: I will. And if I slip, please feel

9 free to interrupt me, and I’ll do my best to rephrase it.

10 For the record and for the audience, Your Honor,

11 James Prsanei1 on behalf of the plaintiff, Steven Jacobs.

12 Your cnor, im going to he blunt. There is a lot

13 ci reasons to be angry in this ease. This case has beer:

14 corrupted. Arid when I say there’s a lt of reasons to be

l5 angry I don’t me personally, I mean virtually every

16 participant in this case, certainly Mr. Jacobs. His justice

17 is being denied, Through just simply the delay his justice is

18 being denied, his fair trial appears to be out of reach in

19 light of what we’ve seen. Your Honor has as much reason to be

20 angry as anyone. You’ve been given a mandate, an instruction

21 from the Suprene Court to conduct a bearing on jurisdictional

:2 discovery, and thc defendants’ conduct in this case has gotten

23 in the way of you doing your job. Certainly Mr. Bice and I

24 have exnressed some anger to you in the nast both in written

25 word and at this codium, to a degree at times when we were

PA2380



. .

1 email has not been redacted, so only individual names have

2 been redacted. So you could still to suggest that --

3 THE COURT: That is violative of my order, Mr.

4 Jones. And I don’t really care chat your client is in a bad

5 position with the Macau Government. Your client is the one

6 who decided to cake the material out of Macau originally,

7 failed to disclose it to anyone in the court, and then as a

B sanction for that conduc: loses the ability in this case to

9 raise that as an issue. I’m not saying you don’t have

10 problems in Macau. I certainly understand you may well have

II problems in Macau with the Macau Government. I tried to

12 understand the letter you got from the Macau Government. I

13 read it three times. And I certainly understand they’ve

14 raised issues with you. But as a sanction for the

15 inappropriate conduct that’s happened in this case, in this

16 case you’ve lost the ability to use that as a defense. I know

17 that there may be some balancing that I do when I’m looking at

18 appropriate sanctions under the Rule 37 standard as to why

19 your client may have chosen to use that method to violate my

20 order. And I’ll balance that and I’ll look at it and I’ll

21 consider those issues. But they violated my order.

22 MR. RANDALL JONES: Well, Your Honor, again, I would

.3 respectfully state that I was a part of that process. and

24 whether we were being obtuse -- I hope chat t’m never obtuse

25 when I’m looking at a Court’s transcript or order -- chat when

35
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CERTIFICATION

I Z FY H?U T-iE FQR[AIN 15 A CORRYCT TRAJ5CRi?T FROM THR
i i: O\F

RNTTT5D MATYRM.

AFFtENATION

5FF1I5M 1HAT PH 13 TAA3TSH1 HC DOES HOT CCHTA1N THE SOCIAL
CR TAX IDENT L:TAiAN HUMEER CF ANY PERSON OR ENTITY

FLORENCE HOYT
Las Vegas, Nevada 89146

FLDRENCEHDYT, TRANSOPIHER DATE
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James J. Pisanelli, Eq., Bar No. 4027
)JPájpisandllibice.cgp
Todd L Dice, Esq., Bar No. No. 4534
TLB(%)pisanellibice.com
Debra L. Spinelli, Eq., Bar No. 9695
PLS@nisancPibicecom
PISAL4ELIJ HICEPLLC
3883 Howard Hughes Parkway. Suite 800
Las Vegas. Nevada 89169
Telephone: (702) 214-2100
Facsimile: (702) 214-2101

Attorneys for PlaintiffSteven C. Jacobs

DISTRICT COURT

CLARK COUNTY, NEVADA

STEVEN C. JACOBS, case No.: A-I 0-627691
Dept. No.: XI

Plaintiff.
v. ORDER ON PLAINTIFF STEVEN C.

JACOBS’ MOTION TO RETURN
LAS VEGAS SANDS CORP., a Nevada REMAINING DOCUMENTS FROM
corporation; SANDS CHINA Lit.,a ADVANCED DISCOVERY
Cayman Islands corporation; DOES I
through X; and ROE CORPORATiONS
I through X, Hearing Date: April 12, 2013

Defendants. Hearing Time: In Chambers

Before this Court is Plaintiff Steven C. Jacobs’ (“Jacobs’) Motion to Return Remaining

Documents from Advanced Discovery (the “Motion. The Court has considered all briefing on

the Motion? including the supplemental brief it ordered from Defendant The Court being fully

informed, and good cause appearing thcnSor

tilE COURT HEREBY STATES as follows:

I. At issue arc documents that Jacobs uk withJjp when kiehud in hi3 povsccin

sinco hefure hia be was terminjccite,minmion on July 23, 2010.

2. Amongst the documents tbat-Jauobc-posoesced at the time of his t.nninarion

were documents over which Defendants claim an attorney-client or ocher form ofprivilege.

AND RELATED CLAIMS

I

PA2385



I 3 These are documents tha Jacobs either authored. was a recipient or

2 otherwjse J
.

3 mp:oymeflt.

4 1 4 JacobS present Motion does not seek to corn pel the i)efendants to produce

ifl\tiIuC \IHot a N1d

I d d tIawt

4 1 N 1 I

I Pursuant to a Courtapproved protocol. Defendant& counsel were allowed to

9 review Jacobs1 documents and have now iden tided approximately 11 1000 of them as being

10 ohkLl I to in form of pi mlcg uLh s attoruc-ohent Ii —

l coo ntng or gaming.

6 13 hd upon thLsc a’,sottons ol pri Lgc DJcno ints contond th it -

13 I 1 i 00 4 0 1 N N —1 i

14
N I 4 —

— 0

I
0 i hcoos omnot piiidc I

ths doui iuts 0 lbS fl
1

cit it tue 1eiJL ai he I

17 claims. deibnses or counterclaims assei ted in this action.
0: .1

1 3 1

1 9

II :: The Detbndanrs assert that all privileges belong to the Detndants’ corporate

entities, not nov nI their executives. heilier present or lbrmer. From this. they contend that

a: Jacobs does not have the aoscr to waive any privileges.

I h (ouit OOILS i pht 1 antho it is to xho is tho LlIflL 1mdei suh

26 circumstances. 5cc Montgomefll v. Elrepü/ ibchs. LL( 54$ P. Supp. 2d 1175 D. Nev 2008) I

However, the

2$I

7

PA2386
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That does not mean, however, that at this time the Court is making any

determinatIon as to any other use or access to sources of roo1 Until further order, Jacobs may

3 j not dissemjnate the documents ui question beyond ot his legal team. And, all parties shall

treat the documents as con ridemial under the Stipulated Conhidemial ty Agreement and Protecthc

5 Order entered on 1archi 22, 2012.

Ii

TIIEREIrO RE U’ IS FIEREI3 Y ORDE RED, ADJ U DOEI) AN 1) DECREED as tbllows:

9 1. fEe 4otion to Rewrn Remaining Documents from Advanced Discovery is

o xR \\ HI) I incd Diso h dl ickac to U uohs

and his counsel all documents contained on the various electronic storage devices received by’

1 2 eucd Dio ci ot iu hs cii oi u \I rv 18 2012 u d that na oti ice not hn

— 11 L JO J1\ LdCl to I ‘LO ii d hh LOOt sd

=7 14 1 oc ncnts IJstLd on th. DLnd ins pm i eg lOf 0 Lu \oi umber

2012 ill c. NtLcI i’ cnti&nli ii undu the SLInulatcd Conhdci ualii \glcemLut md
ii

E
16 H Piou tm\e () LntJed on \1 llLh 22 2012 until iutthr ider 1mm this Court

1 7

c I

19 DA1ED:

____

20 H
21 l’HE 1IOORABLE ELIZABETH GONZALEZ

LIGHTI I JUDICIAL DIS’LRlCT COURT’
22

Respectfully submitted by: Approved as to form by:

23 U
I Pis \Nt [H B1CI P1 L( 11011 \ND & If R1

24

____ ____

By:

____ ______ ______

I e J P u LIE ‘i Dii \o 4027 J Stpni Pek lsq B ii io I 75’
26 1 o’. t I3 i sri da \u 4”2 1 OL’c t I Cas’its I—cq Bit \o 077)

I Spiucli t Baa \c 16’ 05 lull ood Din a. a.a.ond I loor

Th83 Iloiard lbiuhc’, Ps,s Suita. $U0 I is \ a.ças ‘\V ISQI 34

Las Vegas. \:\/ $9169
28 Attorneys fbr Lis Vegas Sands Corp.

Attorneys for Plaintiff’ Steven C .Jacohs and Sands China Ltd.
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I KEMP JONES & COULTHARD

Randi 1tiEe Isqaro I92’
Mark M Jones, Bi NO, 000267
800 Roaid Hughes Pkw i Hoot

I Las Vegas. NV $9169

1ichae1 E Lackey, Jr,, Esq.,
admuied pro hoc vice

1999 K. Street, N.W.
Washington. DC 20006

Attorneys ftr Sands China Ltd.

9

10

H

—

—

çf>

16

c2

18

19

2()

21

24

26

28
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Glaser ‘/VeiI Fin 1< Jacobs Blvd.

Howard & Shapiro LLP
31O556292O FAX

November 23, 2010 Direct DaI
(31) 282-217

Email

VIA FACSIMILE TRANSMISSiON AND U.S. MAIL

Donald CampbeLl, Esq.
Campbell. & Williams
700 South Seventh Street
Las Vegas, NV 88101

Re: Las Vegas Sands Cor,et at. adv. Jacobs

Dear Mr. Campbell:

This law firm represents Sands China Ltd. together with its subsidiaries (the
Company”), White we wilt be responding in due course to what we believe, to be

kind, an iU-advised complaint filed in the above referenced matter, we address here a
matter of immediate concern to our client. We have reason to believe, based on
conversations with existing and former employees and consultants for the Company,
that Mr. Jacobs has stolen Company property including but not limited to three
reports he, while working for the Company, received from Mr Steve Vickers of
International Risk Ltd.

We urge Mr. Jacobs to avoid the “I dent. know what you’re talking about” charade and
return such reports (and any copies thereof) of which most if not all, have been
watermarked. Of course, to the extent he has other Company property, such
property must also be returned immediately. It we do not receive the reports within
the next five (5) business days, we wilt be forced to seek Court intervention either in
Las Vegas or Macau.

On a related matter, we hereby demand and advise Mr. Jacobs (and any consulting
company with which he is or was associated) to retain alt of his/their files and his
wife’s fies related to the Company and Las Vegas Sands Corp. Also, we remind Mr.
Jacobs and his wife to preserve (a) all electronic mail and information about
electronic mail (including message contents, header information, and togs of
electronic mail system usage including both personal and business electronic mail
accounts; (b) all databases (including all records and fields and structural information
in such databases); (c) all togs of activity on computer systems that may have been
used to process or store electronic data; (d) all, word processing files and file

‘hr

fl2356,2.DOC
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Donald Campbell, Esq,
Campbell ft Williams
November 23, 2010
Page 2

fragments; and (e) alt other electronic data in each case relating to the Company or
Las Vegas Sands Corp.

To minimize the risk of soliation of relevant electronic documents, Mr. Jacobs (and
any consulting company with which he is or was associated) and his wife should not
modify or delete any electronic data files relating to the Company or Las Vegas Sands
Corp. that are maintained on on-line storage and/or direct access storage devices
unless a true and correct copy of each such electronic data file has been made and
steps taken to ensure that such copy will he preserved and accessible.

Obviously, no one should alter or erase such electronic data and should not perform
any other procedures (such as date compression and disc dc-fragmentation or
optimization routines) that may impact such data on any stand-atone computers
and/or network workstations unless a true and correct copy has been made of such
active files and of completely restored versions of such deleted electronic files and
fragments and unless copies have been made of all directory listings (including hidden
files) for all directories and subdirectories containing such files, and unless
arrangements have been made to preserve copies.

Fnatiy, any and alt steps necessary to preserve relevant evidence created subsequent
to this letter should be taken.

This letter is written without waiver of or prejudice to any and all of our ctient’s
riJits and remedies.

Very truly yours,

- , !_/

/

Patricia Gtaser’
øf GLv3ER. WElL, FiNK, JACO(S, HOWARD a SHAPIRO, LLP

56LDOC

PA2392
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VT1CSuivflr2. Novemeer 30, 2010

Patribia Closer, Seq.
(1 heer V/oil Fink Jacobs

itcws:d & Shapiro

132.50 ConstelLation iflvd.

Los ?&ne!es, CoLic raia ¶‘0067

Do: latrine a Las VLoas Seals Gasp., eta?.

Dear Ma, (3iaser:

We are in remit ci’ yu.x letter dated November 23, 2010, which was received. shortly

,}o a tue 101P’.f’ I lOt? ,lot, 1 no3r,,, ‘t’U . C C ,th”rm Cctn,L’lt,Ct tr..r€.ti ) ire

begIn by sCarier ‘hum to react you. tee.”

Moving on, gIcroos be odvisod that roy firm and I hlvc been consumed in another piece

at’ commercial I golan that baa beer proceeding on. en exoedited basis with a myriad of court

‘s red dt. ho..: 3. Lu C” .....v’ ,,a Li’ eret.i sea ‘, ,,.. r o Lk:aauc’r

may confla’ua the existence and broalmeek pace of the litigation about which I speak with your

al w3d1 S epr... 3” r d echo J.nas ta tea a” .mre &‘. I am v rte a the aaron.

As such, I have not baa an eppon urdty to ackircee the coutents of your letter with roy client, Mr.

Jacobs. I do, however, anticipate being able to discuss this anoints with hIm itt detail early’ next

WiCK.

Metmwrnie, yota may aasrst V,5 a ovclorng your sod-canoed “I don’t know what yo&re

taC’Iflg about chance oy ucecncwo in more cetal the ‘three reports” re.fhrencec a your totter.

it has been our experrence that wrnngmily laminated co:po’.ate exocutivea are otteri—aud

prorrehy—in posseacion at’ a nuiritude ctcoctimeras to cod during the ordirsaty course of their

errtpiovment. Contrary to the aUc.sationscoecainekt in your lefler, that does not mesa the

S ,C .. C’ ‘ a a ads S ‘a .,,a C a! r5 ‘s ‘‘oaus_s ..aereroa

you went. “recorned :rcuaedtatew,” it would help to know exaet.i whoa yell are talking about

ten t3nufl 3wfl’flCSfl

:js, VOt.ns, N2,”” 5t IC

CsNf:t 70

,nC t’C033’Ct’O
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?oh-io;a Gt?$cc LISQ.

30, 201 ci

fjJy, tnsofar as Mr. Jacobs is in porassioa of any cther documemns or evidence rrlntc$

toSmda Citias, Ltd. d Lao Vcgan Sands> Cotp, s’c ICave prcvicusiy iructrucred him, as we

atnaut saw alirab to $(estSVe i1 aah znaudsisa in wiacteva: tbrsn they exist,

This :ette jg wrhtat without Wuivcr of or preludice to any and aLl of oar client’s lights

remedies

‘icr truly ycws,

WTLLL4NIS
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r

CAMPSELL

%jAnuere 2t L.%W

ad
Flu E$fail

January 11, 3011

Patdcia Glaser
Olaser WelL Fiik, Jacob g al.
10250 Connilsdon Elvd I Y Floor

Los Angeles, California $0067

Re: Jacobs v. Las Vegas danab Cap.

Dear Ms. Oleser

I am in receipt of your &ruaftcd later sam to us last F’riday evening. As I ampns@nr.ly out of

states K wanted to get you a quick response.

The vrginaI mateñeds forwarded to you were seat directly by Mr. Jacobs. There was no Heung

Wait Keong report found by Mr. Jacobs in any files currently in Ms possession, This is cot tony

that a copy of such a report might not later be iocatd but Mr. Jacohs fleels coafident he baa

-olidLeted a review v.bc,h has reen ta&y eichawmv and, accordrnçiy, trnnb the IfredLcod of

his posse5sOa of the smut is remote.

Mr. Jacobs does, however, nanintain possession 01 a coty of those original reports ‘which he

lbnvarded to your attention. Mr. Jacobs respeotñilly deelines your request that be destroy them.

Instead1 it is hIs intention to preserve all such copIes which are likely to be of evicienijajy value

in arty firture legal proceedings.

Sincerely yours,

CAMPBELL & WILLIAMS

0 t$14arn’
Donald S. Cpbeli, Esq.
Dictated but not miso ovoid delay

DJC:rnp

nx, insm c3eYCI’PN t’rRtr
Ll.i ZV4 U43’4O1

,muiwEb
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TRAN
DISTRICT COURT

CLARK COUNTY, NEVADA
* * * * *

STEVEN JACOBS

Plaintiff . CASE NO. A—627691

vs.
DEPT. NO. XI

LAS VEGAS SANDS CORP., et al,,
Transcript of

Defendants . Proceedings

BEFORE THE HONORABLE ELIZABETH GONZALEZ, DISTRICT COURT JUDGE

STATUS CHECK

TUESDAY, JUNE 18, 2013

APPEARANCES:

FOR THE PLAINTIFF: TODD BICE, ESQ.
DEBRA SPINELLI, ESQ.
ERIC ALDREN, ESQ.

FOR THE DEFENDANTS: J. STEPHEN PEEK, ESQ.
JON RANDALL JONES, ESQ.
iARK JONES, ESQ.

COURT RECORDER: TRANSCRIPTION BY:

JILL HAWKINS FLORENCE HOYT
District Court Las Vegas, Nevada 89146

Proceedings recorded by audiovisua1 recording, transcript
produced by transcription service.
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1 how much more time do you need before I can set the hearing?

2 MR. BICE: Well, once you sign that, Your Honor -

3 THE COURT: You’ll have it today.

4 MR. BICE; Okay. So once that is set we then,

5 however, still have the outstanding issue of the - our motion

6 for sanctions under Rule 37.

7 THE COURT: But that has nothing to do with the

8 jurisdictional issue unless you’re going to ask for an

9 evidentiary sanction.

10 MR. BICE: And that as you will recall, that

11 motion does ask for an evidentiary sanction, and it has been

12 effectively stayed by this Court granting them a stay -

13 THE COURT: On the Macanese production.

14 MR. BICE: -— to petition to the Nevada Supreme

15 Court. And that motion seeks two things. It seeks to strike

16 their affirmative defense of personal jurisdiction, number

17 one, to eliminate the need for any jurisdictional hearing,

18 and, alternatively, if the Court doesn’t so strike, then we

19 have asked for a number of evidentiary sanctions that flow

20 from a result of the sort of long—standing noncompliance with

21 discovery over the course of about 24 months.

22 TFIE COURT: Assume for a minute that I don’t vacate

23 the stay I’ve already imposed because of the issues pending in

24 the Nevada Supreme Court related to the Macau Data Privacy

25 Act.

3
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1 status report we actually tried to get the Nevada Supreme

2 Court to -—

3 THE COURT: I read your application to them.

4 MR. BICE: - to lift the stay, and it was summarily

5 rejected by the clerk, saying we need to direct that to you.

6 We had a debate with the clerk, and the clerk, of course, won

7 that debate, as she often does. So, as a result, it is our

8 intention regardless of what you do today to submit that

9 motion to you. Now, whether or not that motion becomes moot

10 depending upon the timing of when you set the evidentiary

11 hearing, obviously we’ll make adjustments accordingly and

12 reassess in light of whatever you direct us today in terms of

13 timing.

14 THE COURT: Okay. So do you really want me to delay

15 the evidentiary hearing any further, or do you want inc to just

16 go ahead and set it?

17 MR. BICE: 1 think I would ask the Court to go ahead

18 and set it. That obviously presupposes, Your Honor, that we

19 obtain access to our client’s documents, which has been the

20 subject of the other order that I understand --

21 THE COURT: Well, that order will get entered, and

22 then somebody’s going to file —— they say they’re going to

23 file an extraordinary writ.

24 MR. BICE: Right.

25 THE COURT: They’re going to do that, then they’re

PA2403
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1 whenever it’s set. Obviously, whatever schedule the Court

2 thinks is appropriate, but we would like to get a statement

3 from the plaintiff as to what their jurisdictional theories

4 are that they want to move forward for for the hearing and a

5 short statement of a legal and factual basis for those legal

6 theories, and then give us an opportunity to file motions for

7 snnwiary judgment with respect to any legal theories that we

8 think are susceptible to suimnary judgment so we can narrow the

9 issues. That’s the only issue that we have. And, as we’ve

10 indicated in our report, while we would like to take the

11 deposition of Mr. Jacobs before the hearing, we understand

12 under the circumstances --

13 THE COURT: Keep going. I’m listening. I’m also

14 looking for a writing utensil.

15 MR. RANDALL JONES: No problem.

16 we understand under the circumstances that that’s

17 not going to happen or it’s not possible with the rulings of

18 the Court, so we just want to reserve our right to make sure

19 we can cross-examine Mr. Jacobs at the hearing and also call

20 him as a witness in our case if we think that’s appropriate.

21 So really all we’re saying is we’d just like a

22 briefing schedule so we can find out exactly what their

23 position is on jurisdiction and give us an opportunity to

24 narrow those issues before the hearing so that we can make the

25 hearing as efficient as possible.

7
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1 litigation is to make any plaintiff spend as much money as

2 possible to get to a trial. We have experienced that in a

3 number of cases, and this one is no exception. So to tell us

4 now that because new -- yet new counsel is on board they’d

5 like us to have to file more motions for their benefit I think

6 is unwarranted and unnecessary. We have briefed this issue of

7 our jurisdictional theories on countless occasions, They are

S free to read them just like the Court has had to do, just like

9 we have had to do. If they want to file some form of motion

iO in limine at the time of this hearing claiming that certain

11 facts aren’t admissible to prove a certain theory, have at it.

12 They’re free to do so. But to tell us that -- to shift the

13 burden onto us yet again so that we can file yet another

14 motion to educate them yet again I think is unnecessary and

15 burdensome on us, Your Honor.

16 So we would ask -- I don’t know what Her Honor has

17 in terms of timing. I can tell you that we could do an

18 evidentiary hearing in the month of September, and we could do

19 one in the month of November. I don’t know but, again, I

20 don’t know what your timing is.

21 THE COURT: My timing is July.

22 MR. BICE: Okay.

23 THE COURT: That would be next month.

24 MR. BICE: That’ll be next month.

25 THE COURT: Yes.

11
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1

3

4

5

6

8

9

10

11

12

13

14

15

16

17

18

19

20

21

L

23

24

25

MR. BICE: Okay.

THE COURT: But I need to ask some questions before

I make that determination

MR. BICE: Understood.

THE COURT: -- which is why Im trying to get

through your discussions about what you think scope issues and

what you have to do are so that I can try and see if what I’m

thinking of works.

MR. dICE: Understood. Thank you, Your Honor.

THE COURT: How many days do you believe such an

evidentiary hearing limited to jurisdictional issues only will

take, Mr. dice?

MR. BICE:

THE COURT:

MR. dICE:

THE COURT:

I would say three to four.

Three to four?

Yes, sir or yes, ma’am.

Mr. Jones, how many days? Best

estimate.

MR. RANDALL JONES: I guess one of my first

questions is what is a day. Because --

THE COURT: A day for me is 10:30 to noon with a

break, and then 1:15 to 5:00.

MR. RANDALL JONES: Okay.

THE COURT: It’s a weeklong basically.

MR. RANDALL JONES: Yeah. So I would suspect, Your

Honor, we would probably figure six or seven to be

1)

PA2410
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1 THE COURT: July 16 through 23rd, not including the

2 Saturday and Sunday.

3 MR. PEEK: is the 16th a Tuesday?

4 THE COURT: A tuesday.

5 MR. PEEK: Thank you.

6 THE COURT: And we should be able to start at

7 10:00—ish on most days from my current calendar.

8 MR. RANDALL JONES: 10:00 on Wednesday?

9 THE COURT: 10:00 on Tuesday

10 MR. RANDALL JONES: On Tuesday, the first -

11 THE COURT: the 16th. Looks like 10:00 on

12 Wednesday, 10:00-ish. So that depends. As soon as I finish

13 my other stuff I’m ready to start. Sometimes I finish early,

14 sometimes I finish later.

15 MR. PEEK: Since you have most of the long-winded

16 lawyers in that hearing -—

17 THE COURT: It’s really light. In the middle of

1$ July nobody wants to be in Las Vegas. So I have that time

19 open for you. I knew you’d like that.

20 All right. So let’s set a couple -- I’ve got four

21 deadlines that I want to negotiate with you, and they are the

22 following. And I will take —— yes?

23 MR. BICE: Your Honor, may I -- I think we can -- we

24 need to talk, and I’d like to be able to step out into the

25 hall and talk to Mr. Jacobs, because ——

16
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1 THE COURT: I will give you that minute as soon as I

2 give you the four categories of things I want you to tell me

3 the dates on.

4 MR. BICE: All right. And we also are going to

5 there is another case that is in front of you that we may have

6 some issues with discovery on those dates, but we will address

7 that. But I think we can make those dates work.

$ THE COURT: Im happy to have the Granite Gaming

9 discussion at our next scheduled status --

10 MR. BICE: It!s not that, Its the Bright Source

11 matter, Your Honor, would be the

12 THE COURT: Oh. Okay. All right. Well, that case

13 is going the last weeks of the year until the end of the year,

14 and its finished.

15 MS. SPINELLI: We just keep postponing depositions.

16 Opposing counsel keeps saying that w&re treating it like the

17 red-headed stepchild, so I just want to make sure --

18 THE COURT: I booked that trial in stone.

19 Apparently one wife has already told the husband sh&s taking

20 the time off, he doesnt get to. I don’t know which husband

21 it is, but its somebody at your firm.

22 Okay. Proposed findings of fact, conclusions of law

23 will be submitted prior to the hearing; a witness list

24 identifying the witnesses you intend to call and a general

25 statement of what you anticipate the witness to speak about;

17
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1 the documents you intend to use in evidence at the hearing,

2 and a trial brief, which will not be blind but will be served

3 on the other side.

4 So I’m going to take a quick break from your case,

5 Mr. Bice, so you can go make whatever calls you want to. And

6 if the defendants’ counsel need to make any calls about the

7 scheduling, please do.

$ MR. BIOS: Thank you, Your Honor.

9 MR. PEEK: And, Your Honor, you didn’t give us a

10 date when all that was due. Is that what we’re waiting on?

11 THE COURT: I’m waiting on two things, Mr. 51cc to

12 tell me that Mr. Jacobs won’t be joining us, in which case

13 I’ll have a different discussion with Mr. Bice, and then some

14 dates on what we’re going to do for those four times. And I

15 am negotiable on the scheduling of those. I usually have them

16 two days before the hearing. I may want to do it more before

17 the hearing given the nature of this case.

18 MR. LEEK: Did I understand that Mr. Bice was going

19 to check if Mr. Jacobs will be available during those six

20 days? Is that what --

21 THE COURT: I believe that’s what he’s going to call

22 about.

23 MR. BIOS: That’s what I’m calling about.

24 MR. PEEK: And that’s what we were talking about in

25 terms of wanting Mr. Jacobs here for the hearing because we

18
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1 didn’t get a chance to take his deposition.

2 THE COURT: I heard that part. I got that.

3 Okay. So if you guys would step back, I’ll do the

4 other things that are on my calendar this morning.

5 (Court recessed at 8:48 a.m., until 9:18 a,m.)

6 THE COURT: All right. If we could go back to

7 Jacobs versus Sands.

8 MR. BICE: Thank you for the brief opportunity to

9 confer with my client, Your Honor. We will make those dates

10 work.

11 THE COURT: Okay. So lets talk about the order of

12 the disclosures of the four categories I’ve identified. And,

13 as Mr. Peek can tell you from prior experience in here, and I

14 think Mr. Bice has had to do it, too, I frequently require

15 proposed findings of fact and conclusions of law not only on

16 bench trials, but also for preliminary injunction and

17 evidentiary hearings so that you are forced to frame the

18 issues better before you stand up and start presenting your

19 case in front of me, and it makes my work as a judge easier so

20 that I can keep on top of my cases. Because otherwise I

21 forget and I’m not able to get decisions out in a timely way,

22 and this is the way that works for me. I’m sorry it’s a

23 burden on you, but it’s the only way 1 can make my very heavy

24 schedule work.

25 So I don’t really need those findings of fact and

19
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1 conclusions of law until a couple days before the hearing.

2 But if you think it will assist you in seeing each other’s

3 ahead of the hearing, I’m happy to give that a little more

4 lead time.

5 MR. PJNDALL JONES: Your Honor, you raised an issue

6 I wanted to raise with the Court anyway with respect to the

7 timing. Because -- again, from our perspective there have

8 been new things brought up in terms of their legal theories

9 about jurisdiction, and I don’t understand Mr. Bice’s position

10 that, no, they’re not, but I certainly understand the original

11 order from the Supreme Court. There were two jurisdictional

12 arguments made, and there’s certainly more than two now. So

13 what we would like, if the Court would agree, we think that

14 they have the burden and this would be appropriate, that they

15 file their proposed conclusions and findings at least we’d

16 like a week before we have to file ours so that we can again

17 see what their position is, and then we can appropriately

18 respond to it. And I would ask the Court to -— we’re all on a

19 pretty short schedule here, but we think that would be an

20 appropriate thing to do under the circumstances.

21 THE COURT: Mr. Bice.

22 MR. BICE: Your Honor, again, this isn’t a criticism

23 of Mr. Jones, but with every new counsel comes the argument

24 that they don’t understand what has happened in this case.

25 And that’s fine. That could be their position. But to now

20
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1 say, well, we should be given yet another advantage by they

2 should assemble their findings of fact, their proposed

3 findings of fact and conclusions of law a week in advance so

4 that -- of our having to submit one, again, you know, it’s a

5 desire to have this constantly unlevel playing field. Even

6 when you have preliminary injunction hearings, Your Honor, the

7 parties submit their competing orders, their competing

8 findings of fact, conclusions of law simultaneously. The

9 desire to now say, well, we’d like to get theirs first, well,

10 of course they would. Who wouldn’t? I’d like to get theirs

11 first. But the fact is that those should be exchanged

12 simultaneously. We would propose that they be exchanged on

13 the 11th of July, which is the Thursday before, and we would

14 also propose that that be the same day for the trial brief.

15 THE COURT: What about the witness list and the

16 documents?

17 MR. RICE: We would propose the witness list and the

18 documents submitted on the 5th of July.

19 THE COURT: Okay.

20 MR. RANDALL JONES: Your Honor, first of all, it is

21 a criticism of me to say that we are new counsel and we don’t

22 know what their positions are, We’ve seen all their

23 positions. Their positions change, and they have changed

24 repeatedly. Whether I was the attorney at the beginning of

25 this case and stayed the attorney up to the present time

21
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1 doesn’t change things. They have moved the ball all around

2 with respect to their legal theories. So and they have the

3 burden of proof. And the Court -- in my experience this Court

4 and other courts don’t always require simultaneous exchanges.

5 So in this particular case we think that, since they have the

6 burden, that they’ve certainly changed their position from the

7 original hearing on jurisdiction at the beginning of time,

8 which I am aware of, and I have seen their positions change

9 over time, as recently as their status report, that we think

10 it’s not only fair, but appropriate, since they do have the

11 burden, that they submit theirs first.

12 And with respect to the 11th, if they want to submit

13 theirs on the 11th, certainly we would like then at least till

14 the 17th well, actually that’s -

15 THE COURT: Already be started by then.

16 MR. RANDALL JONES: Yeah. Right. We start on the

17 16th. So the 11th won’t work. So -- well, then we would like

18 them to submit theirs, since they think they can submit the

19 trial brief on the 5th -— or, excuse me, exchange witnesses

20 and documents by the 5th, they submit by the 5th, and we can

21 certainly submit ours by the 11th,

22 THE COURT: How about we do this. July 2nd each of

23 you will exchange a list of witnesses and document lists.

24 That will include any summaries or demonstrative evidence that

25 you think you’re going to use.
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1 all the exhibits were presented electronically. We came up

2 with a new protocol. I will have Max send it out to you. It

3 is still in draft form, but it is what the Clerk’s Office is

4 trying to use as a recommended standard. We haven’t adopted

5 it yet. We’re working through bugs still. So Max will send

6 that to you. If you want to use electronic, it will be how we

7 do it so that Dolce can follow the rules her bosses have

8 instituted.

9 MR. RANDALL JONES: Your Honor, one other

10 clarification point or additional point. As I understand it,

11 you want the exchange of witnesses and documents by the 7th --

12 or, excuse me, the 2nd?

13 THE COURT: July 2.

14 MR. RANDALL JONES: The 2nd.

15 THE COURT: Two. July 2.

16 MR. RANDALL JONES: Yes. Understood.

17 THE COURT: Proposed findings of fact, conclusions

18 of law exchanged on July 9 with electronic format sent to me.

19 July 11th for your trial briefs. If you quys really

20 think you need another day, I’ll give you till July 12th,

21 because I’m not going to read it till the weekend. But I do

22 need you to have it to me by 3:00 o’clock on the Friday.

23 And July 5th that you’re going to meet with Dolce in

24 delivering the exhibits.

25 MR. RANDALL JONES: Your Honor, my point was that

24
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1 since -— again, we have a concern about their theories, at

2 least we would like the opportunity to have a supplement -- to

3 supplement our witness and exhibit list after the 2nd. If we

4 could have say --

5 THE COURT: If you want to do that, you’ll have to

6 ask me, and I will be happy to sign an OST to deal with that

7 issue. You’ve got a little bit of lead time on it, Mr. Jones.

$ MR. RANDALL JONES: All right.

9 THE COURT: And that applies to everyone.

10 MR. BICE: Yes.

11 THE COURT: And if it’s a true rebuttal issue that

12 you couldn’t have anticipated, that is, of course, a different

13 issue.

14 MR. BICE: That was going to be my only point of

15 clarification, Your Honor. I don’t expect to see new

16 witnesses.

17 THE COURT: Mr. Bice, you might see new witnesses,

18 like this plumber they had in the other case who apparently

19 they knew about but never knew they re-plumbed it differently.

20 MR. BICE: And if it’s true rebuttal, I understand

21 that.

22 THE CLERK: [Inaudible]

23 THE COURT: I think Mr. Bice is going to talk to his

24 people about whether he wants to use electronic exhibits or

25 not.
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1 MR. BICE: I am. But I will tell you this, Your

2 Honor, based upon our own experience, including with Mr.

3 Adelson. Paper tends to work best with these witnesses. So

4 if your anticipation and maybe I misunderstood the Court’s

5 instruction.

6 THE COURT: Dolce wants to know whether you’re

7 bringing her in 27 bankers’ boxes or -

B MR. BICE: No.

9 THE COURT: - or an external hard drive.

10 MR. BICE: I will be bringing her a hard drive. I

11 apologize.

12 THE COURT: She’s happy now.

13 MR. BICE: My misunderstanding.

14 MR. BICE: May I have

15 MR. PEEK: Your Honor, my experience, though,

16 however is it’s still and I think Mr. Bice is correct that

17 certainly a piece of paper oftentimes works better to show a

18 witness.

19 THE COURT: Absolutely.

20 MR. PEEK: So if we want to not necessarily bring in

21 the 27 boxes, but certainly if we have an exhibit that we

22 think we want to show a ——

23 THE COURT: Absolutely. In fact, in the one we did

24 for five months I had the contract in a binder so that I could

25 refer to it and highlight and make notes on it even though

26
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I basis that they said that they went to merits and not to

2 jurisdiction. And you had indicated they were to log those.

3 So

4 THE COURT: Page 3, line 9, “The log should be ready

5 shortly.”

6 MR. RANDALL JONES: Your Honor, Mr. Lackey’s not

7 here, and he’s the one involved with that, But I can get an

8 answer today and get that to the Court and counsel.

9 MR. BICE: That’s fine.

10 THE COURT: Okay. That’d be lovely.

11 MR. BICE: May I have one second to speak to Mr.

12 Peek —

13 THE COURT: Yes.

14 MR. BICE: -- before we end. And Mr. Jones.

15 MR. RANDALL JONES: And I have another issue I want

16 to raise, as well.

17 MR. BICE: Oh. I apologize.

18 THE COURT: Why don’t you caucus.

19 (Pause in the proceedings>

20 THE COURT: Mr. Jones, you had something else you

21 wanted to say.

22 MR. RANDALL JONES: With respect to witnesses,

23 because it’s typical in a situation like this, I think

24 everybody, certainly we anticipated we’d be finished with the

25 jurisdictional discovery before we designated experts, we had

2$
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1 comply with the rule. These

2 THE COURT: Experts on jurisdictional issues?

3 MR. BICE: Yes.

4 THE COURT: When did I say that?

5 MR. BICE: This is at the September 27, 2011,

6 hearing. Now, these -- and this is our problem here.

7 THE COURT: Okay. I’m listening.

$ MR. BICE: These are not percipient witnesses who

9 are being designated as experts, also, so therefore you can do

10 the summary sort of approach with them. These are - as we

11 understand it -- now, maybe we misunderstand, because we

12 haven’t seen anything from them these are outside, purely

13 outside witnesses being retained purely, solely to provide

14 expert opinion.

15 THE COURT: Bunch of law professors probably; right?

16 MR. BICE: So we believe that reports were

17 necessary. These witnesses have been disclosed or identified

1$ as they might use them on I believe it was I apologize,

19 Your Honor; I’m going to find the

20 MR. lEEK: Within the Court’s order I believe it’s

21 the 22nd or 23rd of September is when I think Your Honor

22 required it to be done, and we met that rule. Sands China met

23 that requirement. We both exchanged them on the same day.

24 believe it’s the --

25 MR. BICE: September 23 of 2011.

31
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I MR. BICE: Right. And Ms. Glaser - is that it?

2 THE COURT: That’s what I said.

3 MR. BICE: I understand that.

4 THE COURT: “It can either by report or by the other

5 method that the rule dictates, and, unfortunately, as I sit

6 here I can’t tell you what rule it is.”

7 MR. PEEK: That’s what I recall from the same thing,

B Your Honor.

9 THE COURT: I’m reading the transcript.

10 MR. BICE: Well, it’s in the transcript, right. Our

11 point is Ms. Glaser said she was going to bring this to the

12 Court.

13 THE COURT: No. What I told Mr. Pisanelli is that

14 she needed to provide the information so that we would have a

15 clue. I told Mr. Pisanelli he could then either move to

16 strike it or take the deposition and that I would then decide,

17 and it didn’t mean I would think the witness was credible or

18 important, but I would listen to them.

19 MR. BICE: Right. “Can either be by report or other

20 method that the rule dictates.’t Our point is the rule doesn’t

21 -- for truly outside experts like these there is -- the rule

22 dictates a report.

23 MR. RANDALL JONES: Your Honor --

24 MR. BICE: These aren’t treating physicians who are

25 allowed ——
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I THE COURT: I know, Mr. Bice. We had this lovely

2 discussion on the ADKT 487 hearing about a week aqo that I’m

3 still trying to get over. Hold on a second.

4 (Pause in the proceedings)

5 THE COURT: It’s 26(4). So it’s 26(b)(4). But I

6 think the rule change was in 16.1 related to the expert

7 disclosures. Yeah. It’s in 16.1(a)(2). “The court upon good

8 cause shown or by stipulation of parties may relieve a party

9 of the duty to prepare a written report in an appropriate

10 case,” blah, blah, blah, blah.

11 In the initial disclosures of witnesses that were

12 exchanged in 2011 was there a disclosure as to a summary of

13 the facts and opinions to which the witness is expected to

14 testify, the qualification of that witness to present evidence

15 under the statutes, and compensation?

16 MR. BICE: I have it here if you’d like

17 THE COURT: That’s a disclosure?

18 MR. BICE: Yes.

19 THE COURT: May I see it.

20 MR. BICE: You may.

21 THE COURT: Thank you.

22 That’s it?

23 MR. RANDALL JONES: Pardon me?

24 THE COURT: How’s that going to help me make a

25 determination on jurisdictional for either Mr. Howe or Mr.
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I Kiugerman?

2 MR. RANDALL JONES: Your Honor, here’s the dilemma,

3 In every case I’ve been involved with first of all there’s a

4 scheduling order with respect to these things, so this case

5 has gone on sort of a different track.

6 THE COURT: I’ve had discovery stayed in this case

7 with the exception of jurisdictional issues by the Nevada

8 Supreme Court for two and a half years.

9 MR. RANDALL JONES: Understood, Your Honor.

10 THE COURT: Or however. Maybe it’s only two years.

11 MR. RANDALL JONES: We’ve disclosed these experts

12 back in 2011, and we talked about issues of corporate

13 governance. We haven’t certainly been a position to get any

14 kind of report, because we haven’t taken the deposition of Mr.

15 Jacobs because of the facts in this case or finish other

16 discovery, factual discovery. I’ve - every case I’ve been

17 involved in the parties typically finish factual discovery

18 before they have expert reports due. So

19 THE COURT: Not any case I’m involved in,

20 unfortunately. They never finish factual discovery ever.

21 MR. RANDALL JONES: You tend to have some unique

22 cases, Your Honor. And I’ve been involved in some of those,

23 so I can appreciate what you’re saying. But certainly the

24 most appropriate way as a litigator from my perspective is you

25 want to know what the facts are before you have your experts
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1 decide what their opinions are going to be or

2 THE COURT: Yes. But this is a very unusual

3 situation, because we are purely dealing with jurisdictional

4 issues. And, as I told Ms. Glaser on September 27th, 2011,

5 I’d never had an expert testify in a jurisdictional hearing.

6 I wasn’t saying at the time I wouldn’t let them testify, but I

7 was. And I told her she needed to disclose the information.

8 And if that’s the disclosure, it doesn’t seem to comply with

9 16.1’s requirement for what experts are required to have

10 disclosed, much less whether there’s been a report or not.

11 MR. RANDALL JONES: Well, I guess my point is, Your

12 Honor, is that at this point there was a disclosure, we’ve

13 gone on from there. At this point the Court has told us now

14 we’re going to have a hearing in very short order.

15 THE COURT: I gave you 30 days notice, almost

16 30 days’ notice.

17 MR. RANDALL JONES: I’m not -- again, I’m just

18 pointing out the facts. It is a short deadline. Mr. Bice got

19 up and said initially they would be ready by September or

20 November, and you said, that’s not what’s going to happen.

21 That’s fine. You’re the judge. And you may not think this

22 expert or any expert is appropriate to testify in a

23 jurisdictional issue. We would like the opportunity to have

24 this expert testify, or experts, as the case may be. We may

25 not designate or use either one of them, but we would like
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I the opportunity. And, again, the path of this case has been

2 certainly unusual in my experience, and I’ve only been in

3 this, as Mr. Bice likes to point out, a relatively short

4 period of time. We would like the opportunity to at least

5 present this information to the Court. And, you know, if the

6 Court says no, the Court says no. But we --

7 THE COURT: No, I don’t have a problem listening to

$ people tell me what the rules are, The question is whether

9 the rules were followed. I mean, because they’re very

10 different issues as to what the rules are for being listed on

11 the Hong Kong Exchange and the corporate governance issues

12 between a parent company and its foreign subsidiary are very

13 interesting issues from a practical standpoint and may impact

14 us. But what best practices are and what actually happened is

15 why I’m having a jurisdictional hearing.

16 MR. RANDALL JONES: Understood. Understood, Your

17 Honor. Again, we’re here simply saying we would like to use

18 these experts actually, I can’t even go that far. That’s a

19 decision we now are going to have to make in light of the

20 ruling of the Court today of when we’re going to have this

21 hearing.

22 THE COURT: Well, I said, apparently on

23 September 27th, 2011, that the disclosure of experts could

24 either be by report or by the other method that the rule

25 dictates. That means that I relieved you from the requirement
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1 of providing a report, because I allowed you to use the other

2 method the rule dictates. But if you’re going to do that, the

3 disclosure must be within it must be prior to June 28th.

4 MR. RANDALL JONES: That’s --

5 THE COURT: And if Mr. Bice needs to do something

6 because you have provided experts who tell us what the

7 expectations of the Hong Kong Exchange are and what the best

$ practices of the relationship between a parent company and its

9 foreign subsidiary are, then I will listen to Mr. Bice. And

10 if he needs to have someone speak on rebuttal to that issue,

11 he will be relieved of a report requirement --

12 MR. RANDALL JONES: Understood, Your Honor.

13 THE COURT: because the timing won’t permit it.

14 MR. RANDALL JONES: Should we do that before the

15 28th, or by the 28th?

16 THE COURT: Before close of business on the 28th.

17 MR. RANDALL JONES: That’s fine.

18 MR. PEEK: Thank you, Your Honor.

19 THE COURT: Mr. Bice, here’s your copy back. Thank

20 you for sharing that with me.

21 MR. BlOB: Thank you, Your Honor.

22 THE COURT: Thank you for reminding me I’d already

23 addressed this issue two years ago.

24 MR. BlOB: Depending on what I get on the 28th, Your

25 Honor, I guess I may be back in front of you -
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1 THE COURT: Lucky for all of us, I’m here.

2 MR. BICE: Lucky for me.

3 —- to address this issue, because I don’t believe

4 that was what we discussed back in 2011. I believe the rule

5 provides a means to be relieved of the report requirement, and

6 it wasn’t in any way followed. And now these experts haven’t

7 been deposed, these experts haven’t provided us with any

8 information at all.

9 THE COURT: I understand what you’re saying.

10 MR. BICE: So we’ll see what we get. We may have a

11 rebuttal witness, depending on what we get, and the rules will

12 I guess the rules will be applied to us in the same fashion

13 in which they apply to them.

14 THE COURT: I try to apply the rules equally to

15 everyone.

16 MR. BICE: I wasn’t suggesting that you weren’t,

17 Your Honor.

18 THE COURT: They may seem draconian, but they’re

19 applied equally.

20 MR. PEEK: Equally draconian, Your Honor?

21 MR. RANDALL JONES: You mean for today, Your Honor?

22 THE COURT: Yes, for today, Mr. Jones.

23 MR. RANDALL JONES: You have not made a decision on

24 the competing order.

25 THE COURT: I actually have. I just haven’t
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