
THEREFORE IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

2 1. The Motion to Return Remaining Documents from Advanced Discovery is

GRANTED. When this Order becomes effective, Advanced Discovery shall release to Jacobs

and his counsel all documents contained on the various electronIc storage devices rtceived by

Advanced Discovery from Jacobs on or about May 18, 2012, and that have otherwise not been

6
previously released to Jacobs and his counsel,

2. Those documents listed on the Defendants’ privilege log dated November 30,

2012, shall be treated as confidential undei the Stipulated Confidentiality Agreement and
8

Protective Order enttred on March 22, 2012 until f.arther order from this Court.
9

3. This Order shall become effective ten (10) days from the date of its notice of
10

entry.
II

DATED: 13 —

13

A)
bJZABETH GONZALEZ,

16 TGflTH1UDJtbISTR1CT COVXT

17

18

2G

21

22

23

24

25

.4-
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CERTIFICATE OP SERVICE

I hereby certify that on or about the dw ±iled, I mailed a copy of the ORDER

PLAINTIFF STEVEN C. JACOBS MOTION TO RETURN REMAINING t

FROM ADVANCED DISCOVERY, or placed a copy in the attorney’s folder, to:

Todd L, Bice, Esq. (Pisarielli Dice)
Attorneyfor P1czintff

3. Randall Jones, Esq. (ICetnp Jones & Coulthard)
Attorneyfor Defendant Sands Ch(na Ltd.

3. Stephen Peek, Eq. ({oI1and & Hart) -

Attorney/or DefnrIants

Maxinailien I). Fetaz
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I DECLARATION OF AMY LEE

2 1, AMY LEE, under penalty of perjury, state as follows:

3 1. I have personal knowledge øf the matters set forth in this Declaration except as

4 to those matters stated upon information and heLief arid I believe those matters to be true.

$ 2. I am at least 18 years of age end am competent to testify to the iflatters stated in

6 this Declaration.

7 3. I currently serve as Director of Human Resources for Venetian Macau Limited

8 (“VML”). I have worked for VML since 2003, and in 2009, 1 was Director — Payroll & HR

9 Services.

10 4. Part of my responsibilities as Director — Payroll & 1-1K Services In 2009 was to

ii provide new Executives with the required VML company policies.

12 5. Steve Jacobs was hired as a consultant In May 2009 and converted to a permanent

13 employee o VML in July 2009.

14 6, As an employee and executive of VML, Steve Jacobs (“Jacobs”) was obligated to

IS abide by all company policies, including, but not limited to, VML’s Confidential Company

16 Information Policy. A copy of VML’s Confidential Company InformatIon Policy is attached to

17 hereto as Exhibit A.

18 7. VML’s Confidential Company Information Policy requires that:

19 Upon separation from the Venetian Macau Ltd., all Team Members are

20
required to return all electronic files, CDs, floppy discs, informatjon
reports and documents (including copies) containing any confidential
and/or proprietary inIbrniation to the respective department head.

22 8. 1 presented Jdoobs with company poLicies including the Confidential Company

23 Information Policy, on two occasions between June and September 2009 through his assistant,

24 Fiona Chan.

25 9. At no time did Jacobs voice objection to or advise that he would refuse to sign

26 flIt’s Confidential Company Information Policy to rue or, to my knowledge, anyone else at

27 VML.

28

741 517.2

PA3131
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1 10. Prior to accepting the position of CEO of VML, in or about May 2009, Jacobs

2 was asked to pertbrtn consulting work for VML,

3 11. In connection with this work, Jacobs executed an Agreement for Services with

4 VML governing his employment relationship. The Agreement for Services states as follows:

5 CONFIDENT]ALJTX.. AND OWNERSIUP OF’ WORIS. The

Consultant agrees that neither It nor any of its employees, either during or

after this Agreement, shall disclose or communicate to any third party any

information about the Company’s policies, prices, systems, methods of

operation, contractual agreements or other proprietary matters concerning

8 the Company’s business or affairs, except to the extent necessary in the

ordinary course of performing the Consultant’s Services, Upon

9 termination of this Agreement for any reason, all papers and documents In

10
the Consultant’s possession or under its control belonging to the

Company, must be returned to the Company.

12. A copy of the Agreement for Services is attached hereto as Exhibit B.

12 13, As CEO of VML, Jacobs øxpected that alt employees abide by company policies,

13 including the Confidential Company Information Policy.

14 14. In fact, Jacobs terminated at least one employee for falling to comply with the

15 Confidential Company Information Policy,

16 15. Pollowing Jacobs’ awn termination, Jacobs failed to return company docujnents

to scr VML as requfred.

18

19 declare unLder penalty of perjury (hat the foregoing is true and correct.

20 DATED this day of Avgust, 2011

21

22

__

23
AMY LEB

24

25

26

27

25

2
741517.Z
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AGREEMENT FOR $ERVICUS
A9remeflt

-byand between

Vet1an Macau UmJtad
(th Compny’)

and

Jecob, 5tve
(ConeuIent)

.

. VmACu I l
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AGREMNT FUR SERVICEs

.
THIg AiEMENT FOR SERVtC$ reement’) by and between Vanetfon Maeu Limited

(“the Ocmpany) and Jacobs, Steve (11w ‘Consultant”),

W E Tif..

the Company Is a corporatIon duly oranIzca and o3detlnnj widor the ‘aws of M$Oliu

t,AFI) end m&ntalnu Is eIetarod address at Estreda da gala de N. Senhora d Eeponnça, sin,

Ixeoulk,te Office, Thu Cole! tfrlp”', Tplpe, Macau OAfl, PP. ChIne, and the Company Is on9onjed In the

bUelnosu of developIng, desijnIng, con tactlng, equippIng, etafling, owiirig and operating iegöiized

casino(s) I,, Macau $AR;

WHfEA, the Consultant reprusente and warrants to the Company that he; the requisite

knowledge, eblilty and eqerIence to assiSt the Company on enIar manaeniont issues,

NOl.l’ THRtPO,rL!, for end In considereilon of the l’or.gvlrng recitals and the mutual

promises, reprQaen(adonis, undorstuncflngs, undertaking end agreements hereêaflqr sat forth, the

Company arid the Consultant hereby ocvanant rand agree n.e followw

1, CONluULTANjCQPl! OF WORi Owing the. Thni ci dde Ar.ement, the

Company relairne the Consultant to penlmm, and the Consultant agrees to punforrn on t.efletf of (he

Upalpany certain consulting end Sorvlcou for the CornptaØ, itakee with alt aspects related to aenbr

munugemani Issues end other assIgnments that can (so appointed (sy President and Chief OperatIng

Officer of the parent compn.n eutrject to change at the Company’s discretion,

a, O9PNSJjO TO OQNSULTIt For and in complete con*Jeratiort of the
Consultant’s full and faIthful observance of all of the CoasutWni’s duties under this Agreement, the. Oornpny shall pay ta the Consultant, and the Consultant shall accept from the Company the

professional te of MOP 26,614.26 per day, The Company wilt withhold the relevant tax according to

the Meav Tax Laws, The Company shall reimbursement oi all out of pocket axpenses Incurred by Ui

consultant and approved by the company,

, ILj.M, Thhn reennoret r1nnitl commence on May 1st, 2Q6 and he1l continue in full

force and effect unitlithe Consulialil’s 8aricea rare completed; provIded howovw, the Company may

Is rmlnnto tide Aeomenl at any tbnO, without cause, upon the giving of ono (1) wask udvonue notIce to

the Cuaia,4tenit, by letter or telephone or c-nTphi. The Consuilenil will not ho ufluwvd to work more than.

46 workIng dose In Macau dwiniO the perIod of S monthe
lii. Company nrsay opt to hire the Consultant fla eeernployaa otter tormhiellon of tho

present agreement.

4. (ND EPffND!NT CONSIJLTMT, The Company and the Consultant horoby covenant

nmnci nrtree that the Consultant shall furnish time Consultant a gorviaos P event to lisle Agreement solely
as an lndepondant Consultant ernst not as en employee or agent ci the Company, tile specifically

agreed that the Consultant and the Cusnpurny shall not b deenwl to have a retaitonship utter then as

an tnidispunniani Consultant, Tine Consultant shall have no power or authority to bind lIme Company Ia

any contract or agreement.. All purchase orders arid supply conirWola shall be ncnsited dlrecuy

between the Company and the third party vendor.

6. Ttra Consultant acknowledges that tine Companiy’e policy Is
to cflduat Its bualnuas pursuant to high allilusi standards, The Consultant agrees that dwlng the
pudommpncc of tine Qonsullarit’u Services ii shall al all limos Comply with high standard; of prafesalorsal

end ethical budness coriduct.

• v,sww1 Msaas Lareed AcruaTrant Poa a at; Jib,a5s, 5Ios
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6. /NE95HIQ9u1. The Consultant ajniuu that

II ror any of tis on,ployqa, either duVln pr altar thIs Aroerrisnt uliull dieclasa or communicate

to pny third party any Iriformalion about the Comptmv’u policies, ptl’.se, ls1ome methode of operation,

oomracuai aeemunla or other proprietary matlore corloarnlng the Oonrperi/s buolilufia or rifaira,

mwepl to the atani nuceoeory ifl the ordinary course at purform the Consultant a S,ivhise Upon

IanefrwUon of this Agreement tar ariyruouon, all pepore end docurnento in the (.onsellanta poeoaslon

or undur Ita control boiong)ngLotliu Company, muat bø returned tothe Coniany,

I LNItiI Neither thIs Ai*asmonl 1)07 OflY nellie o aWiosliona hereunder may

be enlgtind desgertlid or olhørwles yecieferrad by thu Consultant In ‘Miolu or In part v4thout the prior

Written t.onsont of the Oompny witiob coneant may be reasonably withheld par shall thIs

Agreement tnuw to lie benefit at any ttuatoa In bankruptcy, receiver, or ether auccalsof of the

Concullant whether by operation oF law or otherwise wlthqul such consent Any pltaniptaio to arraign

de)or,Ølo, or transfer VuI Agreement or any rights or obligations horowder wIthout Ouch consent shell

tie null urrd void and of no force end ailed.

0 if VI The Company’s failure to enforce or delay In enforcement at wry provision

nruof or arty right hereunder uhall not be conslnrnd irs a waiVer øJ prOviSiOn or right, Tha

COmpany’s aerotsa of any right hereunder shalt not preclude or pro)udlbs the eiceralau thereafter of the

same or any oilier right.

0. ssVRA$)Lrr. Ii any turin, pruvislu,, covenantor condition of this NjreemenL, or

any application thereof, ahould be hold by a court of competent JUfledictloli to be invalid void, ci

unsntciroueb!a, elI iivlelons, covenants arid coridilianis of Ihis Agreement, rind all applications thereof,

nut held hivalki, void, or unnllfdrveablsr, irhall continua in full force nnd effect and shall In no way be

uffeclud, bripsirbmi, or Invalidated thoreby.

10. VflNtN I.AW 8 Ml5GE.LANOUB PROVl8lç.

(a) hue Agreermierit is the complete, enliro, arid ercll1aM siulomeilt of the

contract terms between the pwlius,
(b) ‘hut Agroornianl uperaadoo any prior undUAetalrdiaga, agroernenuim or. undertytciripa between the parties.
(a This Agroarnent shell be governed by end kiWrp(Vted In ac.cordanco with Vie

lows of Macau (SAM).
Id) Thu portico agree to theouclunlvo ju1eiiktion çr the courts ni Maceu (CAR) (or

arty iura( proceedings related to this Ageernermt,
(a) 51’he perlie agree that the controlling tirriguago of thIs Agreement shdul be

&ngtlsh. each party fully understands This Agreement as written In the ccrttrolling language of nglilm,

If rcqulrmt by tue courtS of Macau (SAR) the parties agree thut the Company may utile option obtain

either a Portuguese or CNne trerisie lion of this Agraumelit.

(ti) tThch party wutrants Thai It bee full power and UUtiionlty to ovacule arid deliVer

this Agreement
(g) No modtcetlon ci? or addition or snierrdrmern to this Agroarriomit shell be

beidlig unless agreed to In wrlIJn and signed by both the parties
(Is) The Couttnt agrees to ccmplywlth alt laws of Mausu.

IJV WffNE WI eiwo the Company Ond the Consultant have cauad (his Agreement to be

emcutad end deliVered as of the daiS and yoer first above written

WN(tAN MACAU LtMflEi)

DATD

____________,,

2Q9

. DATFDr _,,,,2OO9

Vuletan i.lrra Lieftird P,..noet otr, eie
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A-1O-627691-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES June 14, 2013

A-10-62769l-B Steven Jacobs, Plaintiff(s)
vs.
Las Vegas Sands Corp, Defendant(s)

June 14, 2013 3:00 AM Status Check: Sur-Reply

HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 14C

COURT CLERK: Dulce Romea

RECORDER:

PARTIES None.
PRESENT:

JOURNAL ENTRIES

- Court reviewed Sur-Reply filed on 06/12/13, and does not believe a change in the prior ruling

made on 4/12/13 is appropriate. That ruling is modified as follows to provide further clarification of

the Courts analysis.

The Court, having reviewed the motion for return of remaining documents from Advanced

Discovery and all of the related briefing and being fully informed, GRANTS the motion as Jacobs was

in a position and in fact had access to the documents at issue during the period of his employment.

The Court by granting Jacobs and his counsel access to the documents at issue inherently recognizes

that while Jacobs may use the documents for purposes of this litigation notes that Jacobs may not

disseminate the information further than his counsel, as any privilege related to these documents in

fact belongs to the Defendants. Accordingly the documents shall be treated as confidential under the

existing protective order. No waiver of the existing attorney client privilege occurs as a result of

Jacobs possession of the documents. No waiver of the existing attorney client privilege occurs as a

result of these disclosures to Plaintiffs counsel. Court recognizes that currently competing orders

have been submitted. The Court anticipates discussing these issues with the parties on Tuesday June

18, 2013 at 8:15 am.

6-18-13 8:15 AM STATUS CHECK

PRINT DATh: 06/14/ 2013 Page 1 of 2 Minutes Date: June 14, 2013
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A—1O-627691-B

CLERK’S NOTE: A copy of the above minute order was distributed via electronic mail to: J. Stephen

Peek, Esq. (Holland & Hart, LLP; speek@hollandhart.com); Robert Casstiy, Esq. (Holland & Hart,

LLP; bcassity@hollandhart.com); Jon Randall Jones, Esq. (Kemp, Jones & Coulthard, LLP:

r4ones@kernpjones.com); Mark Merrill Jones, Esq. (Kemp, Jones & Coulthard, LLP;

rn.jones@kempjones.com); James Pisanelli, Esq. (Pisanelli Bice PLLC; jjp@pisanellibice.com); Todd

Bice, Esq. (Pisanelli Bice PLLC; tlb@pisanellibice.com). / dr 6-14-13

PRINT DATE: 06/14/2013 Page 2 of 2 Minutes Date: June 14, 2013
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1)I 3rJ%RIC9 C.OURT
CLARK CCIJNPY, NEVA.DA

Transcript of
Proceedings

STATUS CHECK

TIESDAY, JJJE 18, 201.3•

TODD rr CE, Q,
DEBRASPINELLI, ESQ,
ERIC AL DREN, ESQ.

81. 1rriEN PEEK, ESQ.
•JON RANDALL JONES, E SQ.

IISQ.

ILL HAWK INS ELORE:NC {(7

District Court Las Js, Nda 89146

Proceedings recorded by a1JjOvsua recOraln:a, transcriot
produced by transcription service.
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1 MR. DICE: Yes,

2 ax COURT: Do you want to go forward with the

3 evidentiary hearino before t.he sanctions b.earinci completes?

4 MR. DICE: Well, it renders moot, obviously, our

5 sanctions hearing, and we be.lieve that we axe ent.itI ed to

6 tho.se sanctions. If the Court is v4na tint i.t s not. going

I to impose any sanctions ——

8 THE COURT: I didn.’t say that.

9 MR. DICE: Okay.

THE COURT: I said, Mr. Dice, assume I m not coma

II to lift. tin stay I ‘ye already imposed Pecause of the writ

1.2 relatd to the Macau Data Privacy Ant that’s pending in the

13 Nevafa Supreme Court,

14 MR. DICE: Yes., sir.

THE COURT: Assume I’m

1.6 DICE: All right..

17 THE COURT: That means the evidentiary hearing cn

18 the sanct.ions doesn t qo forward. Do you still war:t t.o go

19 forward with your juri.sdictional hearing, or do you want to

20 cont mu to wait on the Nevada Supreme Court?

21 DICE: I would like to schedulo the evidentiary

23 ThE COURT: Okay.

24 50’ Ito CE I do not want to continue, I think as we.

25 disclosed to you — and I thinkwx dis.closed to you in our
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06/19/2013 08:12:45 AM

ORDR
c4t

CLERK OF THE COURT

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

STEVEN C. JACOBS,

Plaintiff,

vs.

LAS VEGAS SANDS CORP., a Nevada
corporation, et a!,,

Defendants.

2

3

4

5

6

7

8

9

l0

11

12

13

14

15

16

17

iS

19

20

21

22

23

__

24
ct
25

)
AND ALL RELATED CLAIMS )

)

April 12,2013

In Chambers

) Case No.: A-10-627691-B

) Dept. No.: XI

)
) ORDER ON PLAINTIFF STEVEN

) C. JACOBS’ MOTION TO

) RETURN REMAINING

) DOCUMENTS FROM

) ADVANCED DISCOVERY
)
) Hearing Date:

Hearing Time:

Before this Court is Plaintiff Steven C. Jacobs’ (“Jacobs”) Motion to Return Remaining

Documents from Advanced Discovery (the “Motion”). The Court has considered all briefing on

the Motion, including the supplemental brief it ordered from Defendants and the Defendants’

Sur-Reply. The Court being fuiiy informed, and good cause appearing therefor:

THE COURT HEREBY STATES as follows:

1. At issue are documents that Jacobs has had in his possession since before his

termination on July 23, 2010.

2. Amongst the documents that Jacobs possessed at the time of his termination were

documents over which Defendants claim an attorney-client or other form of privilege.

—1—
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3. These are documents that Jacobs authored, was a recipient of or otherwise

2 possessed in the course and scope of his employment.

3 4. Jacobs’ present Motion does not seek to compel the Defendants to produce

anything. Rather, Jacobs seeks return of documents that were transferred to the Court’s

approved electronic stored information (“ESI”) vendor, Advanced Discovery, pursuant to a

Court-approved protocol.

5. Pursuant to a Court-approved protocol, Defendants’ counsel were allowed to

review Jacobs’ documents and have now identified approximately 11,000 of them as being
8

subject, in whole or in part, to some form of privilege, such as attorney-client, work product,
9

accounting or gaming.
10

6. Based upon these assertions of privilege, Defendants contend that even though

11
the documents are presently in Jacobs’ possession, custody and control — the Court having

12
previously concluded as part of its Decision and Order dated September 14, 2012 that

13 Defendants are precluded from claiming that he stole the documents — they assert that Jacobs

14 cannot provide these documents to his counsel even if they relate to the claims, defenses or

15 counterclaims asserted in this action.

16 7. Jacobs’ Motion, although styled as one seeking return of documents from the

17 Court’s approved ESI vendor, Advanced Discovery, more aptly seeks to allow Jacobs’ counsel

is to access these documents, which Jacobs has otherwise possessed and had access to since before

19 Ju1y23,2010.

20 8. The Defendants assert that all privileges belong to the Defendants’ corporate

21 entities, not any of their executives, whether present or former. From this, they contend that

22
Jacobs does not have the power to waive any privileges.

9. The Court notes a split of authority as to who is the client under such

24
circumstances, See Montgomety v. Etrepid Techs. LLc, 548 F. Supp. 2d 1175 (D. Nev. 2008).

However, the facts of this case are different, and the Court disagrees with the Defendants’
25

framing of the issue.

-2-
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1 10. The Court does not need to address (at this time) the question of whether any of

2 the particular documents identified by the Defendants are subject to some privilege (a

contention which Jacobs disputes), whether Jacobs has the power to assert or waive any

particular privileges that may belong to the Defendants (a position which the Defendants’

dispute) or whether Defendants waived the privilege. Instead, the question presently before this

6
Court is whether Jacobs, as a former executive who is currently in possession, custody and

control of the documents and was before his termination, is among the class of persons legally

allowed to view those documents and use them in the prosecution of his claims and to rebut the
8

Defendants’ affirmative defenses and counterclaim, as these were documents that the former
9

executive authored, received andlor possessed, both during and after his tenure.

10
11. Even assuming for the sake of argument that Defendants had valid claims of

ii
privilege to assert to the documents as agarnst outsiders, they have failed to sustain their burden

12
of demonstrating that Jacobs cannot review and use documents to which he had access during

the period of his employment in this litigation.

12. In the Court’s view, the question is not whether Jacobs has the power to waive

15 any privilege. The more appropriate question is whether Jacobs is within the sphere of persons

16 entitled to review information (assuming that it is privileged) that pertains to Jacobs’ tenure that

17 he authored, received andlor possessed, and has retained since July 23, 2010.

18 13. Even assuming for the sake of argument that Defendants had valid claims of

j privilege to assert to the documents as against outsiders, they have failed to sustain their burden

20 of demonstrating that they have privileges that would attach to the documents relative to Jacobs’

21 review and use of them in this litigation.

22
14. That does not mean, however, that at this time the Court is making any

23
determination as to any other use or access to sources of proof. Until further order, Jacobs may

24
not disseminate the documents in question beyond his legal team. And, all parties shall treat the

documents as confidential under the Stipulated Confidentiality Agreement and Protective Order
25

entered on March 22, 2012.

-3-
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THEREFORE IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

2 1. The Motion to Return Remaining Documents from Advanced Discovery is

GRANTED, When this Order becomes effective, Advanced Discovery shall release to Jacobs

and his counsel all documents contained on the various electronic storage devices received by

Advanced Discovery from Jacobs on or about May 18, 2012, and that have otherwise not been

6
previously released to Jacobs and his counsel.

2. Those documents listed on the Defendants’ privilege log dated November 30,

2012, shall be treated as confidential under the Stipulated Confidentiality Agreement and
8

Protective Order entered on March 22, 2012 until further order from this Court.
9

3. This Order shall become effective ten (10) days from the date of its notice of
10

entry.
11

12
DATED: L Lk C

13

14

‘5 LETH GONZALEZ,

16 TRICT COURT

17

18

19

20

21

22

23

24

25

-4-
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1 CERTIFICATE OF SERVICE

2 I hereby certify that on or about the date filed, I mailed a copy of the ORDER ON

3 PLAINTIFF STEVEN C. JACOBST NOTION TO RETURN REMAINING DOCUMENTS

4 FROM ADVANCED DISCOVERY, or placed a copy in the attorney’s folder, to:

Todd L. Bice, Esq. (Pisanelli Bice)

6
Attorneyfor PlaIntfff

J. Randall Jones, Esq. (Kemp Jones & Coulthard)
Attorneyfor Defendant Sands China Ltd.

8
J. Stephen Peek, Esq. (Holland & Hart)

9 Attorneyfor Defendants

10

Maximilien D. Fetaz

12

13

14

15

16

17

1R

19

20

21

22

23

24

25

-5-
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15

16

NEOJ
James J. Pisanelli, Esq., Bar No 4027
JJP@pisaneIlibice.com
Todd L. Bice, Esq,, Bar No. #4534
TLBpisaneilibiee.com
Debra L. Spinelli, Esq., Bar No, 9695
DLSpisanellibice.com
PESANELLI B ICE, PLLc
3883 Howard Hughes Parkway. Suite 800
Las Vegas, Nevada 89169
Telephone: (702) 214-2100

Attorneys for Plaintiff Steven C. Jacobs

STEVEN C. JACOBS,

V

LAS VEGAS SANDS CORP., a Nevada
corporation; SANDS CHINA LTD., a
Cayrnan islands corporation; DOES I
through X; and ROE CORPORATIONS
I through X,

Defendants.

NOTICE OF ENTRY OF ORDER ON
PLAINTIFF STEVEN C. JACOBS’
MOTION TO IETURN RErvIAINING
DOCUMENTS FROM ADVANCED
DISCOVERY

James 3. PisaneIli, Esq., Bar No. 4027
Todd L, Bice, Esq., Bar No. #4534
Debfa L. Spinelli, Eaq., Bar No. 9695
3r883 Howard Htghes Parkway, Suite 800
Las Vegas, Nevada 89169

Attorneys for Plaintiff Steven C. Jacobs

1

2

3

4

5

6

7

8

9

10

ii

12

13

14

DISTRICT COURT

CLARK COUNTY, NEVADA

Case No.:
Dept. No.:

P1aintiff
Cl) O

(J>
- <0’

0

A-i 0-627691
XI

L

*

AND RELATED CLAIMS17

18

19

20

21

22

23

24

25

26

27

28

Hearing Date: April 12, 2013

Hearing Time: In Chambers

PLEASE TAKE NOTICE that an “Order on Plaintiff Steven C. Jacobs’ Motion to Return

Remaining Documents From Advanced Discovery” was entered in the above-captioned matter on

June 19, 2013, a true and correct copy of which is attached hereto.

DATED this 20th day of June, 2013.

PIsANELLI B ICE, PLLc

By:_______

1
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1 RECEfl’T OF COPY

2 RECEIPT OF COPY of the above and foregoing NOTICE (IF ENTRY OF ORDER

3 ON PLAINTIFF STEVEN C. JACOBS’ MOTION TO RETURN REMAINING

4 DOCUMENTS FROM ADVANCED DISCOVERY is hereby acknowledged this day of

5 June,2013.

6 HOLLAND & HAR

By:________________________
8 3. Stephen eek, Esq.

Robert 3. assity, Esq.
9 9555 Hillwood Drive, Second Floor

Las Vegas, NV 89134
10

11 KEMP, JONES & COULTHARD

12

13 By:

______________________________

I. Randall Jones, Esq.
14 Mark M. Jones, Esq.

3800 Howard Hughes Parkway, 17th Floor
15 Las Vegas,NV 89169

17

ig

19

20

21

22

23

24

25

26

27

28

2
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CERTIFICATE OF MAILING

2 1 HEREBY CERTIFY that I am an employee of PISANELLI BIcE PLLc, and that on this

3 20th day of June, 2013, I caused to be sent via United States Mail, postage prepaid, a true and

4 correct copy of the above and fbregoing NOTICE OF ENTRY OF ORDER ON PLAINTIFF

STEVEN C. JACOBS’ MOTION TO RETiJPN REMAINTNG DOCUMENTS FROM

6 ADVANCED DISCOVERY properly addressed to the following.:

7

8 Michael E. Lackey, Jr., Esq.
MAYER BROWN LLP

9 1999 K Street, NW.
Washington, DC 20006

10 mlackey@.rnayerbrown.com

ii Steve Morris, Esq.
Rosa Solis-Rainey, Esq.

12 MORRIS LAW GROUP
900 Bank of America Plaza

13 300 South Fourth Street
Las Vegas, NV 89101

14 sm(morris1awgroup.co
rsrimorrisIa.wroup,com

15

An employee of P1 ANELLI ICE, PLLC
18

19

20

21

22

23

24

25

26

27

28

3
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EIecron1CeIly Filed
06/1912013 0&12:45 AM

i ORDR CLERKOFThECOUR1

2

3

4

5 EIGHTH JUDICIAL DISTRICT COURT

6 CLARK COUNTY, NEVADA

7

8 STEVEN C. JACOBS, ) Case No.: A-I 0-627691-B
) Dept. No.: XI

Plaintiff, )
) ORDER ON PLAJNflFF STEVEN

vs. ) C. 3ACOBS’ MOTION TO
ii ) RETtJRN REMAINING

LAS VEGAS SANDS CORP., aNevada ) DOCUMENTS FROM.
12 corporation, et aL, ) ADVANCED DISCOVERY

)
‘3 Defendants. ) Hearing Date: Apr11 12, 2013

14 ) Hearing Time: In Chambers

15
AND ALL RELATED CLAIMS )

16

17

Before this Court is Plaintiff Steven C. Jacobs’ (“Jacobs”) Motion to Return Remaining

19
Documents from Advanced Discovery (the “Motion”). The Court has considered all briefing on

20
the Motion, including the supplemental brief it ordered from Defendants and the Defendants’

21
Sur-Reply. The Court being fully informed, and good cause appearing therefor:

THE COURT HEREBY STATES as follows:
22

1. At issue are documents that Jacobs has had in his possession since before his
23

termination on July 23, 2010.
24

2. Amongst the documents that Jacobs possessed at the time of his termination were
2

documents aver which Defendants claim an attorney-client or other form of privilege.
rn

..l.
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3. These are documents that Jacobs authored, was a recipient of, or otherwise

2 possessed in the course and scope of his employment.

3 4. Jacobs’ present Motion does not seek to compel the Defendants to produce

anything. Rather, Jacobs seeks return of documents that were txnsferred to the Courts

approved electronic stored information (“ESI”) vendor, Advanced Discovery, pursuant to a

6
Court-approved protocol.

5. Pursuant to a Court-approved protocol, Defendants’ counsel were allowed to

review Jacobs’ documents and have now identified approximately 11 ,000 of them as being
8

subject, in whole or in part, to some form of privilege, such as attornay-client, work product,
9

accounting or gaming.
Jo

6. Based upon these assertions of privilege, Defendants contend that even though

the documents are presently in Jacobs possession, custody and conto1 — the Court having
12

previously concluded as part of its Decision and Order dated September 14, 2012 that
13 Defendants are precluded from claiming that he stole the documents — they assert that Jacobs

14 cannot provide these documents to his counsel even if they relate to the claims, defenses or

counterclaims asserted in this action.

I 7, Jacobs’ Motion, although styled as one seeking return of documents from the

17 Court’s approved ESI vendor, Advanced Discovery, more aptly seeks to allow Jacobs’ counsel

18 to access these documents, which Jacobs has otherwise possessed and had access to since before

19 Ju1y23,2010.

8. The Defendants assert that afl privileges belong to the Defendants’ corporate

21 entities, not any of their executives, whether present or former. From this, they èontend that

22
Jac,bs does not have the power to waive any privileges.

23
9. The Court notes a split of authority as to who is the client under such

24
gy v. Errepid Techs. LLC, 548 F, Supp. 2d 1175 (D. Nev. 2008).

However, the facts of this case are different, and the Court disagrees with the Defendants’
25

framing of the issue,
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10. The Court does not need to address (at this time) the question of whether any of

2 the particular documents identified by the Defendants are subject to some privilege (a

contention which Jacobs disputes), whether Jacobs has the power to assert or waive any

particular privileges that may belong to the Defndants (a position which the Defendants

dispute) or whether Defendants waived the privilege. Instead, the question presently before this

6
Court is whether Jacobs, as a former executive who is currently in possession, custody and

control of the documents and was before his termination, is among the class of persons legally

allowed to view those documents and use thetn in the prosecution of his claims artd lo rebut the
8

Defendants’ affirmative defenses and counterclaim, as these were documents that the former
9

executive authored, received and/or possessed, both during and after his tenure.
10

li. Even assuming for the sake of argument that Defendants had valid elaims of1
I 1

privilege to assert to the documents as against outsiders, they have failed to sustain their burden
12

of demonstrating that Jacobs cannot review and use documents to which he had access during

the period of his employment in this litigation.

14 12. In the Court’s view, the question is not whether Jacobs has the power to waive

15 any privilege. The more appropriate question is whether Jacobs is within the sphere of persons

16 eiititled to review information (assuming that it is privileged) that pertains to Jacobs’ tenure that

17 he authored, received and/or possessed, and has retained since July 23,2010.

iS 13. Even assuming for the sake of argument that Defendants had valid claims of

19 privilege to assert to the documents as against outsiders, they have failed to sustain their burden

20 of demonstrating that they have privileges that would attach to the documents relative to Jacobs’

21 review and use of them in this Litigation.

22
14. That does not mean, however, that at this time the Court is making any

23
determination as to any other use or access to sources of proof: Until further order, Jacobs may

24
not disseminate the documents in question beyond his legal team. And, all partls shall treat the

documents as eonfidential under the Stipulated Confidentiality Agreement and Protective Order
25

entered on March 22, 2012.
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1 INTRODUCTION

2 Pursuant to this Court’s Order of May 17, 2013 granting leave, Defendants Las Vegas

3 Sands Corporation (“LVSC”) and Sands China Limited (“SCL”) respectfully file the following

4 stir-reply in opposition to Plaintiff’s motion for the “return” of documents from Advanced

5 Discovery. Defendants address only the new theories that Plaintiff advanced for the first time in

6 his reply brief. In so doing, Defendants do not agree with or concede the other arguments in

7 Plaintiff’s reply.

8 After his termination as CEO of SCL in July 2010, Plaintiff downloaded and took with

9 him some 40 gigabytes of documents belonging to Defendants, including thousands that are

10 protected by the attorney-client privilege. When SCL learned that Plaintiff had possession of

11 corporate documents, it promptly objected and demanded that he return them. Plaintiff refused,

12 and it took several months of negotiation and court proceedings just for Defendants to gain access

13 to the data. Defendants then spent months reviewing nearly 100,000 files, determined that some

F 14 11,000 of them were protected, and prepared a privilege log comprising over 1,700 pages.

15 Plaintiff’s motion asks this Court to disregard Defendants’ privileges and release the

16 documents en masse to Plaintiff so he can disclose them to his attorneys and use them against

17 Defendants, without even considering the merits of Defendants’ objections. Plaintiff’s initial brief

18 acknowledged federal case law holding that terminated employees have no authority over

19 privileges asserted by the corporation, but argued that those cases made an exception for

20 documents that a former employee authored or received before termination. Defendants’

21 opposition briefs showed that there was no such exception. So Plaintiff tried a new approach on

22 reply, arguing that Defendants’ privileges (and the question whether Plaintiff had authority to

23 waive those privileges, which Plaintiff himself had addressed in his opening brief) were irrelevant

24 because Plaintiff had possession of the documents after he was terminated. According to

25 Plaintiff’s Reply, the relevant question is now “whether Jacobs is in the class of persons permitted

26 to view and have access to this information for purposes of litigation.” P1. Reply, at 2. From this

27 premise, Plaintiff argues that (i) if he is within this “class of persons,” he is entitled to disclose

28 and use the documents; and (ii) if he is not within the exempt “class of persons,” he can still
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1 disclose and use the documents anyway, on the theory that Defendants waived privilege. As

2 shown below, Plaintiff’s new arguments fail.

3 I. Plaintiff’s Possession Of The Privileged Documents Makes No Difference.

4 Plaintiff’s new theories all proceed from a false premise: that by taking possession of

5 Defendants’ privileged documents, Plaintiff changed the whole legal framework for analyzing

6 Defendants3 rights. P1. Reply at 8 (contending that Plaintiff’s lack of authority to waive

7 Defendants’ privilege is irrelevant because “he already has” the documents). Plaintiff’s premise

8 crumbles, because gaining possession of privileged documents does not give an adverse party any

9 right to disclose them further or to use them in litigation against the privilege holder. To the

10 contrary, if a party receives privileged documents that were inadvertently produced, RPC 4.4(b)

11 requires the receiving party’s counsel to “promptly notify the sender.” Indeed, the Nevada

12 Supreme Court has recognized that an attorney who receives the opposing party’s privileged

13 documents “must promptly notify opposing counsel,” even if the documents were received from

14 an anonymous source or a third party unrelated to the litigation. Merits Incentives, LLC v. Eighth

15 Judicial Dist. Ct., 262 P.3d 720, 725 (Nev. 2011). The Court found that these duties apply with

16 even greater force when an attorney receives an adverse party’s confidential documents from his

17 or her client. Id, at 724-25. The Court therefore stated that “a party whose privileged information

18 has been obtained by the opposing party” may ‘seek[] the return of that information” and then

19 seek “relief from the district court” if the opponent refuses. Id. at 725 n.7. That is exactly what

20 Defendants did here.

21 Whether or not Plaintiff properly obtained the privileged documents while he was

22 employed as CEO of SCL makes no difference.’ As Defendants showed in their prior briefs,

23 Plaintiff has been terminated, and as a result he, no longer has any authority over privileges that

24 belong to SCL and LVSC. When Plaintiff obtained the documents, he was under a fiduciary duty

25 to act in the company’s best interests. Now that he has been terminated and is pursuing a lawsuit

26 against the company, he has no right to use those privileged documents against Defendants (who

27 i SCL believes that Plaintiff downloaded much of the data in anticipation of his termination, in
order to take it with him when he left. To the extent that was the case, the documents would not

LU have come to his attention in the ordinary course of his employment.
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1 are the only rightful holders of the privilege) or to disclose them to his attorneys. See In re

2 Marketing Investors Corp., 80 S.W.3d 44, 50 (Tex. App. 1998) (“We conclude the attorney-client

3 privilege applies against” terminated executive notwithstanding his “possession of the Corporate

4 documents”); Gilday v. Kenra, Ltd., No. 1 :09-cv-00229-TWP-TAB, 2010 WL 3928593, at * 1, *4

5 (S .D. md. Oct. 4, 2010) (corporation “may assert the attorney-client privilege against [former

6 employeej, even as to privileged documents she accessed during her employment,” and even

7 though former employee “copied several documents” and took them prior to termination). The

8 employee’s possession of privileged documents cannot make a difference: otherwise, terminated

9 employees would have the perverse incentive to take masses of privileged documents with them

10 as they leave the building.2

11 Further, Plaintiffs theory is fundamentally inconsistent with the purpose of the privilege:

12 “to encourage full and frank communication between attorneys and their clients,” without fear

13 that the communication might someday be turned against them. Upjohn Co. v. United States, 449

14 U.S. 383, 389 (1981). To serve that purpose, the U.S. Supreme Court held that the privilege

15 extends beyond the narrow “control group” to encompass an attorney’s communications with

16 middle and lower-level employees. Id. at 390-93. As the Court explained, the restricted control

17 group test would “frustrate[] the very purpose of the privilege by discouraging the communication

18 of relevant information”: employees outside the control group are likely to “have the relevant

19 information needed by corporate counsel” and they are also likely to be the ones who “will put

20 into effect” the lawyer’s advice. Id. at 39 1-92.

21 The Nevada Supreme Court has “approve[d] the test announced in Upjohn.” Wardleigh,

22 111 Nev. at 352, But Plaintiffs theory is fundamentally opposed to that framework. The way

23

_________________________

24
2 Because Plaintiffs possession of the documents has no effect on Defendant’s rights, his

reference (P1. Reply at 10 n.4) to the Court’s September 14, 2012 sanctions order has no bearing

25 here. The Order precludes Defendants, for purposes of jurisdictional discovery and the eventual

hearing on jurisdiction, “from contesting that Jacobs ESI . . . is not rightfully in his possession.”
26 The question here is not whether the ESI is rightfully in Jacobs’ possession, but whether he may

now disclose it to his attorneys and then use it against Defendants in this suit. Far from
27 foreclosing or resolving the issues of privilege presented here, the Order expressly preserves

28 them. It squarely states that “[t]his [sanction] does not prevent the Defendants from raising any

other appropriate objection or privilege.” Sept. 14, 2012 Order at 9 11.13 (emphasis added).
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1 Plaintiff sees things, any employee who happens to take copies of privileged communications

2 with him when he leaves would be able to use those communications against the company. Thus,

3 expanding the circle of attorney-client communication would increase the company’s risk and

4 increase the number of people who might take privileged communications with them when they

5 depart and later use those communications against the company. If that were the case, companies

6 would not encourage their employees to communicate with company attorneys in the first place.

7 Allowing former employees to take and use the company’s privileged documents “would

8 undermine the privilege” and “chill the willingness of control group members to speak candidly

9 on paper (or these days, in electronic media) about privileged matters, knowing that some day one

10 of their number may leave the control group and become adverse (whether through litigation or

11 business activity) to the corporation.” Dexia Credit Local v. Rogan, 231 F.R.D. 268, 277 (N.D.

12 Ill. 2004). See also Gilday, 2010 WL 3928593, at *4 (“These rationales [for upholding privilege]

13 are sound, particularly given the revolving door that is a mainstay of today’s corporate

14 employment setting.”).

15
. ‘ II. Plaintiff Is Not Within A “Class Of Persons” That Can Use Defendants’ Privileged

16 Documents.

17
A. There Is No “Class Of Persons” That Has A Special Right To Disclose Or Use

18 Another Party’s Privileged Documents.

19 Because Plaintiffs possession of Defendants’ documents does not affect Defendants’

20 legal rights, Plaintiffs new theory fails out of hand. While the destruction of Plaintiffs premise is

21 already dispositive, Plaintiffs argument also fails because it proceeds to an erroneous result.

22 Plaintiff argues that instead of assessing Defendants’ claims of privilege, the Court has to answer

23 an entirely irrelevant question: whether Plaintiff falls within an undefined “class of persons” who

24 can disclose and use Defendants’ documents even if those documents are privileged. Plaintiff then

25 contends that he falls within this exempt “class.” Plaintiff makes two fundamental errors.

26 First, Plaintiff is asking the wrong question. Under Nevada law there is no “class of

27 persons” — other than the client itself — that has any authority to disclose or use privileged

28 documents. By its plain terms, NRS 49.095 gives the client the privilege “to prevent any other
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1 person from disclosing” privileged communications. No person or class of persons is exempt

2 from the statutory command. Not surprisingly, Plaintiff’s briefs do not cite any Nevada case law

3 exempting any class of persons from the statutory privilege.

4 Plaintiff tries to muster support for his “special class” theory from out-of-state case law,

5 but none of those cases supports his novel theory. Fox Searchlight Pictures, Inc. v. Paladino, 106

6 Cal. Rptr. 2d 906 (Ct. App. 2001) (cited at P1. Reply, p. 11) arose in the wholly unrelated context

7 in which a former in-house attorney sues his client in a dispute about the attorney’s advice. Such

8 attorney-client disputes are inapposite. They are the subject of a special exception to privilege

9 that is expressly limited to disputes between attorney and client. See id. at 922 (citing California

10 exception to privilege for attorney-client disputes); NRS 49.115(3) (Nevada privilege exception

11 limited to “a communication relevant to an issue of breach of duty by the lawyer to his or her

12 client or by the client to his or her lawyer”). That separate exception has no bearing here.

13 Plaintiff is not an attorney and this case is not an attorney-client dispute.

14 Plaintiff’s other citations are equally off base. People v. Greenberg, 851 N.Y.S.2d 196

15 (Ct. App. 2008) (P1. Reply at 9) did not involve a former officer’s suit against the corporation; in

16 fact, the former officers and the company were aligned. In Greenberg, the company and two

17 former directors were all defending against a suit by the New York Attorney General, Id. at 197.

18 In that setting, the court allowed the former directors to see the company’s documents, but the

19 “[mjost significant” factor in the Greenberg decision was that the company had already

20 voluntarily produced virtually all of the documents to the SEC. Id. at 202. Further, the court

21 relied on New York law giving former directors a qualified right to inspect corporate documents

22 generated during their tenure. Id. at 199. None of these case-specific facts is presented here.

23 Plaintiff is obviously not aligned with the corporate clients but adverse to them, he is not a former

24 director, and there is no contention that Defendants waived their privileges by producing

25 documents to the government.

26 In re Branff Insolvency Litig., 153 B,R. 941 (M.D. Fla. 1993) (P1. Reply at 9) is also

27 inapposite; indeed, it involves a context that is the polar opposite of the situation here. In BranfJ

28 former officers and directors were defendants in a suit brought by the company (which was then
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1 in bankruptcy). Id. at 942 & n. 1. Here, the roles are reversed and a former officer seeks to use

2 privileged documents offensively, as a plaintiff. In the context presented here, federal cases hold

3 that a displaced officer has no right to access, disclose or use the company’s privileged

4 communications. See, e.g., Dexia, 231 F.R,D. at 277 (“[O]nce [former CEO’s] control group

5 status terminated, so too did his right of access to privileged documents of the corporation.”). As

6 Defendants showed at length in their prior briefs, that conclusion stems from three sources: (i) the

7 U.S. Supreme Court’s decision in Commodity Futures Trading Comm ‘n v. Weintraub, 471 U.S.

8 343, 349 (1985) (stating that “[d]isplaced managers” no longer have control over the privilege

9 “even as to statements that the former [managers] might have made to counsel”); (ii) the officer’s

10 fiduciary duty of loyalty; and (iii) the public policy of encouraging candid communication

11 between the corporate client and its attorney. BranUjarose in a context opposite from the one at

12 bar, and the court’s opinion does not mention Weintraub, does not address the concept of

13 fiduciary duty, and does not discuss the policies served by the privilege. It provides no basis for
0

14 the radical result Plaintiff seeks here.

15 B. Plaintiff Is Not Entitled To Disclose Or Use Defendants’ Privileged
.

Documents.
16

°d Z
I 17 As the preceding section shows, Plaintiff’s reply brief asks the wrong question — whether

18 Plaintiff belongs to a privilege-exempt “class of persons” when no such class exists under Nevada

19 law. Plaintiff also gives the wrong answer when he argues that he is part of the “class” and can

20 disclose defendants’ privileged documents to his attorneys and use those documents in litigation.

21 As Defendants showed in their prior opposition briefs, Plaintiff’s status as a former officer of one

22 defendant does not give him any special rights to disclose or use Defendants’ privileged

23 documents.

24 Plaintiff’s assertion that the litigation “unquestionably implicate[s]” the documents

25 (Reply, at 2) makes no difference. At the outset, there is no record basis for such an assertion.

26 Plaintiff wants the Court to order the wholesale release of thousands of privileged documents

27 without looking at any of them. It strains credulity to suggest that every one of the thousands of

28 documents on the privilege log is critical to the case, and certainly Plaintiff has made no showing
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I that they are. Moreover, Plaintiff has made no showing that any document (let alone all of them)

2 is relevant to the question of personal jurisdiction, the only issue properly before the Court in light

3 of the Supreme Court’s August 2011 Order. Instead, his brief argued that they would be relevant

4 to the merits.

5 More fundamentally, though, as a matter of law there is no showing of relevance or need

6 that can overcome the attorney-client privilege. The statutory privilege is not qualified but

7 “absolute” and it does not permit courts to perform any “balance between a public interest [in

8 nondisclosure] and the need for relevant evidence in civil litigation.” State ex rel. Tidvall v.

9 Eighth Judicial Dist. Ct., 91 Nev. 520, 525 (1975) (construing identical language of governmental

10 privilege in NRS 49.025). The attorney-client privilege “cannot be overcome by a showing of

11 need.” Admiral Ins. Co. v. US. Dist. Ct., 881 F.2d 1486, 1494 (9th Cir. 1989) (quoting Saltzburg,

12 Corporate and Related Attorney-Client Privilege: A Suggested Approach, 12 Hofstra L. Rev. 279,

13 299 (1984)). A rule that exposes privileged communications to the client’s adversary for use in

14 litigation based on allegations that the evidence is “needed” or unavailable from other sources

15 “would destroy the privilege or render it so tenuous and uncertain that it would be ‘little better

16 than no privilege at all.” Id. (quoting Upjohn, 449 U.S. at 393). Because “the attorney-client

17 privilege” is “an absolute privilege, once the court determines that the matter sought falls within

18 the scope of the privilege, it cannot order the rnttter disclosed unless it fits within some exception

19 to the privilege.” Wright, Graham, Gold & :Graham, Federal Practice & Procedure, § 5690.

20 Plaintiff’s reply brief is an improper attempt to evade the only inquiries that the statutory privilege

21 permits.

22 III. Defendants Did Not Waive Privilege.

23 After insisting (incorrectly) that the only “relevant question” is whether Plaintiff falls

24 within a “class of persons” that can use Defendants’ privileged documents, and then trying

25 (unsuccessfully) to show that he does, Plaintiff contends that the answer doesn’t matter anyway.

26 According to Plaintiff, if he is not within the privileged “class of persons” then he is a stranger

27 and Defendants have waived their privileges by allowing him to possess the documents.

28 Plaintiff is ignoring the basic facts, Before his termination, Plaintiff had access to
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1 Defendants’ privileged documents because he was the CEO of one Defendant, SCL. At that time,

2 he was part of corporate management and a representative of the corporate “client,” with authority

3 to assert and waive privilege — coupled with a fiduciary duty of loyalty. Obviously, Defendants

4 did not waive privilege by giving him access to privileged communications — in fact, he

5 participated in many of those conununications. See NRS 49.095 (giving “client” the privilege

6 over communications “[b]etween the client or the client’s representative” and the client’s

7 lawyers).

8 After his termination, Plaintiffs authority over Defendants’ privileges and his rights to

9 their documents ceased. But Defendants did not even learn that he had taken possession of the

10 documents at issue here until nearly a year after his termination. On July 8, 2011, Colby

11 Williams (an attorney representing Plaintiff at that time) informed SCL for the first time that

12 Jacobs had “electronically transferred to our office a significant number of e-mail

13 communications he received during his tenure” at SCL, including “a number of e-mails from

14 various attorneys employed by LVSC and SCL.” P1. Reply Ex. 11. Plaintiffs attorneys

J. 15 committed that they would suspend their review of the e-mails and give LVSC and SCL time to

16 review the data and assert privileges (while reserving the right to contest those objections). Id.

17 After further discussions between counsel, Jacobs’ attorney again “agreed” in writing on August

18 3, 2011 “not to produce the documents in this litigation until the issue [of privilege] is resolved by

19 the Court.” Ex A hereto, at 2 (J 5). He further committed that “our firm will continue to refrain

20 from reviewing the documents so as not to create any issues regarding the documents containing

21 communications with attorneys.” Id.

22 Upon notice, Defendants moved promptly and vigorously to protect their rights. On

23 September 13, 2011, LVSC filed motions for a protective order and to compel Jacobs to return all

24 of the documents he had taken with him when he left Macau. On September 28, SCL filed a

25 motion in limine to exclude the data from the jurisdictional hearing. LVSC even went so far as to

26 initiate a new action against Plaintiff on September 16, and obtained an interim order from the

27 Court to preserve the status quo on an emergency basis. Ex. B hereto. These proceedings (along

28 with months of meet-and-confer negotiations) culminated in the Court’s December 7, 2011 Order,
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I which established the Advanced Discovery process and specifically gave Defendants the

2 opportunity to review the data and assert privileges as appropriate. Defendants asserted detailed

3 objections pursuant to the Court-established process: a process that took a year, largely because

4 Plaintiff consumed several months asserting his own privilege objections. No one looking at this

5 costly, years-running battle could reasonably conclude that Defendants intended to waive

6 privilege.

7 Unable to confront history, Plaintiff tries rewriting it. Plaintiff unveils the jaw-dropping

8 claim that his “counsel confirmed possession of a ‘multitude’ of [corporate] documents” in a

9 November 30, 2010 letter, and argues that Defendants “twiddled their thumbs for over a year.” P1.

10 Reply at 4, 5. The 2010 letter makes no such disclosure — as is manifest from the fact that

11 Plaintiff’s brief does not actually quote the letter, but simply cribs the word “multitude” from it

12 out of context and then manufactures the rest. Id. at 4. This, in a pleading that accuses

13 Defendants of “amnesia” and purports to “refresh their memories.” Id. at 3. In reality, the 2010

14 letter merely contained a generic statement that “corporate executives are often. . . in possession

15 of a multitude of documents received during the ordinary course of employment.” P1. Reply Ex.

16 5, at 1. Plaintiff’s lawyer most certainly did not say that Plaintiff himself held any such

17 documents, nor did he identify any specific documents in Jacobs possession or say that some

18 might be privileged. In fact, he represented that he “ha[dJ not had an opportunity to address the

19 contents of your letter with my client, Mr. Jacobs” because he had “been consumed in another

20 piece of commercial litigation.” Id.

21 As discussed above, Plaintiff’s attorneys did not advise Defendants that Plaintiff had the

22 documents at issue here until July 8, 2011. P1. Reply Ex. l1. Even then, Defendants did not

23 know which documents Plaintiff had taken and thus, did not know and could not have known

24 which were privileged — until a year after that, wheii they finally gained access to the documents

25 Plaintiff claims that the July 2011 disclosure simply “reiterated” the alleged disclosure in the
November 2010 letter. P1. Reply at 5. But the July 2011 e-mail does not even refer to the 2010
letter. And if Plaintiff’s attorneys truly thought that they had disclosed Jacobs’ possession of the

,, documents months before July 2011, they would not have voluntarily “stopped the review
LI process” in July 2011 “so that we may address this issue with you before discovery begins” (P1.

28
Reply Ex. 11), and they would not have agreed in August 2011 to suspend their review of the
documents pending a Court ruling (Ex. A hereto, at p. 2 ¶ 5).
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1 pursuant to the Court-established process for document review. Once Defendants completed their

2 review, they again asserted privilege. Plaintiffs’ citations (Reply at 12-13) to cases in which the

3 party asserting privilege (i) was clearly informed that an adverse party held privileged documents

4 and (ii) took no legal action for months after that notice, simply highlight the different facts in this

5 case, in which Defendants did not receive notice for a year and took prompt actions to defend

6 their rights when they did receive notice.4

7 Equally unavailing is Plaintiff’s contention that the “term sheet” for his position as CEO

8 did not expressly prohibit him from taking privileged documents upon his departure. P1. Reply at

9 3. Once again, Plaintiff is overlooking key facts. Before signing the term sheet, Plaintiff was the

10 president of SCL’s subsidiary Venetian Macau Limited, where he was subject to an express

11 Document Return Policy that requires all terminated employees “to return all electronic files,

12 CDs, floppy discs, information, reports and documents . . . containing any confidential and/or

13 proprietary information.” Ex. C hereto, at 2. VML gave Jacobs a copy of that Policy on two

14 separate occasions. Ex. D hereto (Aug. 26, 2011 Lee Declaration) ¶ 8. Not only did Jacobs fail to

15 object, he enforced the Policy by terminating a VML employee for failing to comply. Id. ¶J 9, 14.

16 And before becoming VML’s president, Plaintiff entered into a consulting agreement with VML

17 providing that “{ujpon termination of this Agreement for any reason, all papers and documents in

18 [Jacobs’] possession. . . belonging to the Company, must be returned to the Company.” Ex. E

19 hereto, ¶ 6. It is disingenuous for Plaintiff to contend that Defendants intended a simple term

20 sheet as a waiver of privilege, or as carte blanche for Plaintiff to take Defendants’ privileged

21

22

__________________________

“ See Bowles v. National Ass ‘n ofHomebuilders, 224 F.R.D. 246, 249, 251 (D.D.C. 2004) (two23 weeks after termination, president informed former employer that she “has certain documents in
A connection with her employment,” but employer “knowingly allowed her to retain the documents
‘ for more than a year. . . without taking any legal action”); In re Grand Jury (Impounded), 138

F.3d 978, 980 (3d Cir. 1998) (party “waived the work product privilege by waiting nearly four
‘-‘ months to file a motion to compel the return” of materials seized by government); United States v,

de la Jara, 973 F.2d 746, 750 (9th Cir. 1992) (“De la Jara did nothing to recover the letter or
protect its confidentiality during the six month interlude between its seizure and introduction into
evidence); United States v. SDI Future Health, Inc., 464 F. Supp. 2d 1027 (D. Nev. 2006)

4.’ (government seized documents in January 2002; party obtained access to seized documents and

28
asserted some objections in February 2002, but then tried to assert additional objections in court
in late 2005).
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1 documents with him upon termination and then use those documents against Defendants in a

2 lawsuit.

3 “To establish a waiver, the party asserting waiver must prove that there has been an

4 intentional relinquishment of a known right.” Gramanz v. T-Shirts & Souvenirs, Inc., 111 Nev.

5 478, 483 (1995). Here, Plaintiff has not shown (and cannot show) that Defendants intended to

6 relinquish their privileges, or even knew of their rights, before Plaintiffs attorney revealed in July

7 2011 that Plaintiff had taken the documents at issue. “In order to be effective, a waiver must:

8 occur withfull knowledge ofall material facts.” Thompson v. City ofNorth Las Vegas, 108 Nev.

9 435, 439 (1992) (emphasis added). Obviously, “a party cannot waive something unknown” to

10 them. Id. Defendants did not have any knowledge that Plaintiff had the documents at issue until

11 July 2011, and did not have “full knowledge of all material facts” until they obtained access to the

12 documents and completed their review in late 2012. Upon receiving notice at each of those points

13 (and throughout the months in between), Defendants promptly and vigorously asserted their

14 rights. Plaintiffs assertion that Defendants waived privilege in late 2010 or early 2011 — when

15 they did not even know that Plaintiff had taken the documents at issue, much less know the

16 specific documents he had taken — fails out of hand. At most, Plaintiffs allegations raise

17 questions of fact that would require an evidentiary hearing. See Mahban v. MGM Grand Hotels,

18 Inc., 100 Nev. 593, 596 (1984) (“Whether there has been a waiver is a question for the trier of

19 facts.”).

20 /1/

21 III

22 III

23 7/!

24 II!

25 I/I

26 II!

27 II!

28 I/!
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CONCLUSION

For the reasons set forth above and in their initial and supplemental opposition briefs,

Defendants respectfully request that the Court deny Plaintiff’s motion to obtain the remaining

Advanced Discovery documents.

DATED June 12, 2013.

Robert 3. Cassity, Esq,
Holland & Hart LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

Attorneysfor Las Vegas Sands Corp. and Sands
China Ltd.

J. Randall Jones, Esq,
Mark M. Jones, Esq.
Kemp Jones & Coulthard, LLP
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Michael E. Lackey, Jr., Esq.
Mayer Brown LLP
1999 K Street, N.W.
Washington, D.C 20006

Attorneysfor Sands China, Ltd.

6250099_I
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1 CERTIFICATE OF SERVICE

2 Pursuant to Nev. R. Civ. P. 5(b), I certify that on June 12, 2013, I served a true and correct

3 copy of the foregoing DEFENDANTS’ SUR-REPLY IN OPPOSITION TO PLAINTIFF’S

4 MOTION TO RETURN REMAINING DOCUMENTS FROM ADVANCED DISCOVERY

5 via e-mail and by depositing same in the United States mail, first class postage fully prepaid to the

6 persons and addresses listed below:

7
James 3. Pisanelli, Esq.

8 Debra L. Spinelli, Esq.
Todd L. Bice, Esq.

9 Pisanelli & Bice
3883 Howard Hughes Parkway, Suite 800

10 Las Vegas, Nevada 89169
214-2100

11 214-2101—fax
iip@pisanellibice.com

12 d1s@pisanel1ibice.com
tlb@pisanellibice.com

13 kap@pisanellibice.com — staff
see@pisanellibice.com — staff

14
Attorney for Plaintiff

17

________

An Employee of Holland & rt LU’

18

ti-b 19

20

21

22

23

24

25

26

27

28
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Dineen Bergsirig

From: Dineen Bergsing
Sent: Wednesday, June 12, 2013 11:00AM
To: James Pisanelli; Debra Spinelli; Todd Rice; ‘Kimberly Peets’; Sarah Eladeri
Subject: LV Sands/Jacobs - Defendants’ Sur-Reply in Opposition to Plaintiffs Motion to Return

Remaining Documents from Advanced Discovery
Attachments: 1 065_001

Please see attached Defendants’ Sur-Reply in Opposition to Plaintiff’s Motion to Return Remaining Documents from
Advanced Discovery. A copy to follow by mail.

Dlneen H. Bergsing
Legal Assistant to J. Stephen Peek,
Philip J. Dabney, David J. Freeman
and Nicole E. Lovelock
Holland & Hart LLP
9555 HilIwood Drive, 2nd Floor
Las Vegas, Nevada 89134
(702) 669-4600 - Main
(702) 222-2521 - Direct
(702) 669-4650 - Fax
dberqsingholIandhart.com

H.OLID.Aat.

CONFIDENTIALITY NOTICE: ThIa message Is confidential and may be priveged. If you believe that lhls email has been sent to you inerror, please reply to the sender mat you received the message in eno; then please delete this e-mail. Thank you.
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CAMPLL
& WILLIAMS
ArTOtJva Ar LAW

YA 1AIJ August 3,2011

Justin C Jones, Esq.
Holland Ss Hart
3800 Howard Hughes Pkwy. 10th

Las Vegas, Nevada 89169

Re: Jacobs v. Las Vegas Sand, Coip., et cd.

Dear Juatfn:

I wanted to respond to the letter you faxed to our office yesterday, which sought to
xnemoriaflze the discussions of counsel pertaining to documents in the possession of our client,
Steve Jacobs, Before turning to your enumerated points, I think it is important to e1arIfy that our
firm was responsible for bringing this matter to everyone’s attention via my e-mail
vornmwication to you and Steve Ma on July 8,2011. In that e-mail I advised both of you, inter
alici, of the amount of documents Steve (Jacobs) had electronically transferred to our firm, the
fact that there appeared to be communications between LVSC/SCL attorneys and Steve during
the course of his tenure with Defendants, and that we had stopped our review of said documents
very shortly after It began so that the parties could address these Issues together. Since that time,
various counsel for the parties have conducted at least three telephonic meet and confer
conferences, and our finn has continued to refrain from any review or production of the
documents per those conferences.

With that background, let me briefly respond to your bullet points in the order they were
presented:

I. This is an accurate statement.

2. ThIs is an accurate statement as far as It goes. I would clarify, though, our
position that: (1) oornxrumicatlons Steve had with a company attorney are not necessarily
privileged simply because an attorney was involved, and (ii) Steve would nonetheless be entitled
to communications he exchanged with company attorneys even If they are deemed protected by
the attorney-client privilege so long as they are relevant (he., calculated to lead to the discovery
of admissible evidence) to the claims and defenses at issue hr the litigation.

700 0LJTh eEVaNIH aTear
L.A VGA5, NEVLA maioi

PHnNS: 7Q,aes.esa
rAX 71fl12.040
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Justin C. Joues, Eq.
August 3, 2011
Page 2

3. Our understanding is that Steve did not sign a confidentiality agreement in his
capacity as an employee of LVSC or agent of SCL We have rained this issue not because we
bdliovo Steve may freely disperse documents he acquired during his employment to the public at
large but, rather, in response to Defendants’ allegation that Steve is wrongfully in possession of
said documents.

4. This statement is accurate to the extent it reflects our position that the Macau data
privacy laws do not prevent ally of the parties from producing documents in this action.

4, [sIc] We have offered to Bates Stamp and produce all of Steve’s documents to
Defendants (less those for which Steve has a privilege, which would be logged), who may then
conduct a review to datermine their position as to the potential attorney-client communications.
Defendants responded that they do not want any documents “produced,” but instead want all of
thorn “returned.” We advised that Steve is unable simply to “return” the documents to
Defendants. We are also unable to represent that Steve has not or will not provide any of the
documents to certain third parties.

5. While Steve is unable to “return” the doc’umenb to Defendants, we agreed not to
produce the documents in this litigation until the issue is resolved by the Court. Additionally,
our finn will continue to refrain from reviewing the documents so as not to create any issues
regarding the documents containing communications with attorneys. We will consider any

stipulation you propose on this issue,

6. You are correct that we are unable to agree to stipulate to allow one or both
Defendants to amend the counterolaim to assert a cause of action relating to Steve’s possession
of the subject documents. As we explained, our inability to agree is not designed to create more
work for Defendants but, rather, reflects the simple fact that we do not have authorization to
consent to such a filing.

While the foregoing is not meant to be a full expression of our rights and positions, I
believe it adequately addresses your letter of last night. Please contact me with any questions or
comments.

Very truly yours,

CAMPBELL & WULJL.*IM

Colby Williams, Esq.

JCW/
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I O%DR
3. Stephen Peek, &q.

2 Nevada Bar No. 1759
Brian (. Mderson, Esq.

3 Nvads Bar No. 10500
HOLLAND &}LkRT.ta

4 9555 Wllwnod Diive, 2nd F1or
LsVoai,Nevada 89L34

5 702 6946Q0

6
465Of

Attorneys far Pia:ntiff
a

DISTRICT COURT
9

CLARK COCN’Y, NEVADA
10

LAS VI3OAS SANDS CORP., t Nevada CASE NO.: A-i 1-648484-B
11 corporation, DEPT NO.; CL

12 Plaintiff,
v. INTERIM ORDER.

13
STRVFN C, 3AC10135, an individual; VAGUS

14 cIRL)Up, INC a Pelawaic wrporallon DOE’I I
through X and ROE CORPORAT1ON )Ci

15 through )0f;

16 Defendants.

‘7—.-—

18 PlaintIff Las Vegas Sands Corp.’s (“Plaintlir’) Application for Temporary Relraining

19 Order nd Motion for Pelim1nary Injunction or in the Alternative for Proteotive Order

20 (“Motion”) came before the Court for hearing at 1:15 p.m. on September 20, 2011 heroby

21 PlaintIff asserted it was entitled to injunctive relief because Defendants were In possession of

22 stolen dowments cotealning sensitive information, including without limitation, dooumants

23 potentIally subject to the Macau Personal Data Protection Act, or protected by privilege or

24 confidentiality (the “Subject Documents”). J. Stephen Peek and BrIan 0. Anderson of the law

25 firm Holland.& Hart LLP appeared on behalf of P]a1nti lames 3. Pisandlli, Todd L. Rice, and

26 Debra Spinelli appeared on behalf of Defendants Steven C. Jacobs and Vagus aroup, Inc.

27 (“Defendants”), The Court, having reviewed Plaintiff’s Motion, and having eansldered the oral

28 arguments of counsel, and for good cause appearing, finds that røllcf should be granted through

Page I c!2 -
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I the isaanoe ofan Intain Order. Therefor;

2 IT IS l-IER1lY ORDER-El) that Defendants, their agents, representatives, attorneys,

3 a.ti1iaIea, and family members shall not disclose or disseminate In any way, to any third party

4 anywhere, any of the Subject Documents, including data or other information, Whether written,

5 copied, printed or eieotrotdc, contained therein, obtained in connection with Defendants’

6 consultancy v’ith LVSC and/or employment with SCL and VML, including without limitation,

7 the approximate eleven glgabycs of doctanents In Defendants’ possession

8 IT iS FURTHER. ORDRRED that the Interim Order shall remain in full force and effect

9 until October 4, 2011.

10 THE COURT FURTHER ADVLSBD counsel to conduct their handling of the documents

ji consistent with the Nevada Rules of Professional Responsibility and to refrain from reviewing

12 documents potentially protected by atloniby-cileol privilege, attorney work product, or which

13 may contain trade secreI or other conildenttai/conimercial information, or which may be subject

14 to the Macau Personal Data Protection Act.

15 DA’I’ED this — day of September, 2011.

l6

________

17 DITR1CT COURT flfd

I18

19 Respectfully submitted by: Approved to form/content:

20 DATED this — day of September, 2011 DATED this — day of September, 2011

21 HOLLAND & RART LLP PISANELLI I3ICE PLLC

22

23

___________________________
__________________________

Jitc,hcn Peck, I3sq. — James 2. PissnelIi Esq.
24 J3rian 0. Anderson, Esq. Todd L. 131cc, l3sq,

955 1Iillwood Drive, Second Floor Debra I.. Spinelli, Rsq.
25 Las Vegas, Nevada 89134 31183 Howard Hughes Parkway, Suite 1500

Las Vegas, NV 891(59
26 ,4rrorneysfor P1aimff

Aflarnevs for Dafendanr.e
27

28
Page 2 of 2
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POLICIES

Pd1iyNumber ffètveDIe
HRC04

_____

,J__ Ma :26 004,

_____

SubjeM
CouGdent,ai Cqmpiiy li rznaUör Polo

____________
__________

pTsttfl,ution
All Team Members — _._-

Durkig the cowse pf Team. md/s’iipL’iiient witi (lw, Cpinpaay, Team Members may hg
acc.,ss to confdpntial information The Cont3deatiai Coinpahy Information POlicy of The Venetaa
Maisu Ltd prohibits the disseimation rn -misuse of t.lw Companys onfidentia1 and/or proprfetaty
nkrination All Team Minbers are tered to sigp a (onfidenUahty Agnement as condItion of
e’nplbyii..

DIsem1natlon/1nTqUe rncludes, but s no inuited to? any unauthoiia d disc3osure zeiease, tratisfer,
ask, copy. removal, icproduction falsification, modifloatioti, deatfuetipa and dehbuate 01 eaieless
discussion of confidential and/9r prop4eciry infouiation Additionally, disijosure or
Inelu&s th. discussing oi sharing of cqnf diiitIal end/or pioprietary mfc,rrnation with mautboiized
•p,c.rson.e1, fellow Team M her coin tftors, fainilS’, fiiends or any other outside partiis.

Confidential arid/er piopictaiy i forni$kn inoluds, but is not Iiirnted to, ii tide set.’raIs, inarketrig
plans, prograni and strategies, rseaich analyssa, and/or de; ciopmin1 date, guest and/or supplier
uatbrmaiion moluding identities, credit gaming or ralinga infornst[on, bats or any otle re’ated
mfonnatbn, guest, and/pr Company thnuacial infonnaion not publicly disi.Iosed, business plans,
personnel p’ans, porstimiel fiks and/or oilier niforniatioii regarding 1 eata Members, agents or
tqesentatwes o the Company, policies and procedures1Company minu.ils, piopnetary compiner
software rograrns developc by the Company Company financial or budget mfornistun,
organwatlonal c1iarts any information regarding Team MeuThe eM pzouotional ldeês of any items
that are unfpie set tThë’Thmetiiln Mcai Liiuitel, Yenetn I. Wgas or:I,ST.

Di.iufnati,nfmisuse fco4ifidhtia1 and/or proprietgy information furnished, to/er coming tO a.
Team Memtici ‘s dtk ntion, crcept as i1ee’smy for the pezforrpauce of a I un Minbei’s dubes or
as iequtrd by law, n prohibitcd and constitutes giounds fr discipiin uy uction up to and including
teuninalion In tht evcnt that a fcani Meuibcr’s action canstitqte a violation ci tic law, the ma1t r
must be tefeiicd to thc Company’s legal dopiutment and HR department who will contact the
appiopnate agency Rn handling I i1ure to report clissin1nstion or misuse will rcsult in disciplinary
actiot.

Viietiaii Macau Lid. Team Members must not dboloae to th Company any inforztiátin that
deemed tn be ihi. proprietary or coafIdcntil information and/or trade secret of a curd party
Confidential and/or propritary 1nfoimaion is to he kept confidential during and subsequent to a
Tàani -Menibet’s eznployineutinci may ziof, in aiy’ivay be use;obaneflt t’he Team Member or any
sdbsetmat emloyet

To enthir con hace with tis jiey he Cinrpay reuires that all_preparers and users of

Pt/i aoucy ken I4R.c01)

1 ii LI IL.1 It ,, ,i’ihr.,’. Xw i,,, i’lI. M tk.i
i li’ Y Ii71 I II II1 II (1 p iii -
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4:h• )$Iij

‘

oietiAl informadon take the: fcillow1bg steps hi ptprz indJor d kitik Onflderitial

Distribution of confidential if niatit*i; ab oly tosRecJ]yauthorized;mndividus

• A secure method ot 41trlbutlon bali be nsed In most instances this inei5 baud delivery t)

the .authoizd inrIivIlual &ihrittth protected ttrø

• Dttibutiøi of mforniation pertabiintó marketing. or to guests shah .beoy contrøt1ed,
wtth tie ditiibutor ecordmg by whoni iand whn each copy was i*ceaVed and then
followtig up on a rtgLIlar basis to ensure the documents are either ietumed or deitroied
Wez tb longer zteded.

• All oonfldential .nfonnation shafl be protcicd from unauthorlzd it.ceem Protection Includes
locicing the Infoiniaticn iii desks, flie cabinets or of&es when not being ue4 Access to tbe
këy areasailiouid Iikewisciecontrofled.

• The siuu proteeüon twasurs described above aic to ‘apply to condennai iifçrutition
slnr d o pezgnal computers Ifstord on a hard dzk, the pcrtoie1 computer [(sell should be
locked! loed off or peeWrnd protected or located ui qn office Ihat can be lowd when nc
In ‘Lbe CDs, Floppy disks and othcr storage devices containing oonl’Identral inroriiiation shall
likeWise be sciiured whed böthise

• fl ö idexitial: d unjt. aid to be hredd&d,ns:soon as thay are no:-.ionger
needed (assummg they are tsot erlttaal doetmients Qt rporta equced to be retained s part

Upon separation from th Venetian Macau Lid, at] learn Meinber arid icqutied to rtum all
electrornc iMes CD, floppy dlsL.5, intornetioi, rep ts and dQcurnent (ici.leding copies) containing
xy onfl4enttal and/orproprwtary information to the respective d4pattittent head.

m1tatazts to tile Policy:

‘learn Membus rnut iiot d[scloe conbdental information, either dunng or after employment,
e.ccpt when autttodtd by the Cornpsny to disclose it to anpp]1’rs, cus(omer, or otbeis who heWs
entered into ‘cinfideiitiality agretnents with the Comp.iny in addition, Team Mibere rnu’it not
d,iclosc any confidential inIopnatin obtained from the Company’s uustotnerc, prirtner supphets
and othees who fiirtuh heford1tion to the Company ob .onfidenhal basis, except as provtded in
iftich cbntracts ôrns rieceisary to carry oul tIiei dUtedeethecdntractf.

The Lcigal Deptertrnent i to be consuited whenever theta arS questions about thouINentIafttyo
particu4I itcn-1’ and/or mformation Quauons as to who Jcj to be peinnttcd access to eonfidentta
inlbrrnation are to be brought to tle attuutboii of individual departipent Dneetoi4 or divisional Yie
Presidents Any failuie to adhece tø this poltey mist unim4iately be comnipnlcated to the Legal
Deparmen( Failure to report non cornpliahoe will iesult in chsciplinaiy actiun up to and lnt.,ludmg
tcrilunation Any exae-ption oc niodificitton to this poiicy must bc approved by the Legal
e1it,

_____ _ _

P.2/S tPo1icy Rcfi l-IR-C04)
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APPENDIX IN SUPPORT OF EMERGENCY PETITION FOR 
WRIT OF PROHIBITION OR MANDAMUS TO PROTECT 

PRIVILEGED DOCUMENTS 
CHRONOLOGICAL INDEX 

Date Description Vol. # Page Nos.
08/26/2011 Order Granting Petition for Writ 

of Mandamus 1 PA1-4

09/13/2011 Las Vegas Sands Corp.'s Motion 
for Protective Order and for 
Return of Stolen Documents

1 
PA5-48

09/16/2011 Transcript of Telephone 
Conference 1 PA49-61

09/19/2011 Notice of Withdrawal of Motions 1 PA62-65
09/27/2011 Transcript of Hearing on 

Plaintiff's Motion to Conduct 
Jurisdictional Discovery

1 
PA66-118

09/28/2011 Sands China Ltd.'s Motion In 
Limine to Exclude Documents 
Stolen by Jacobs in Connection 
with the November 21, 2011 
Evidentiary Hearing Regarding 
Personal Jurisdiction on Order 
Shortening Time

1 

PA118-57

10/12/2011 Plaintiff Steven C. Jacobs' 
Sur-Reply in Support of 
Opposition to Sands China Ltd.'s 
Motion in Limine

1 

PA158-74

10/12/2011 Sands China Ltd.'s Reply in 
Support of Motion In Limine to 
Exclude Documents in 
Connection with the Evidentiary 
Hearing Regarding Personal 
Jurisdiction

1 - 2 

PA175-253

10/13/2011 Minute Order re Motion in 
Limine and Motion for 
Clarification

2 
PA254-55

10/13/2011 Transcript of Hearing on Sands 
China's Motion in Limine and 
Motion for Clarification of Order

2 
PA256-363

11/18/2011 Memorandum in Support of 
Defendant Sands China Ltd.'s 
Status Conference Statement

2 - 3 
PA364-621
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Date Description Vol. # Page Nos.
11/22/2011 Minute Order re Status of ESI 

Issues 3 PA622-623

11/22/2011 Transcript of Status Conference 3 - 4 PA624-706
12/06/2011 Plaintiff's Motion for Protective 

Order Regarding His Personal, 
Confidential, Irrelevant, 
Undiscoverable, Privileged 
and/or Protected Information 
and Documents (without 
exhibits) 

4 

PA707-27

12/09/2011 Notice of Entry of Order re 
November 22, 2011 Status 
Conference

4 
PA728-34

12/14/2011 Defendant Sands China Ltd.'s 
Opposition to Plaintiff's Motion 
for Protective Order (without 
exhibits) 

4 

PA735-53

12/27/2011 Plaintiff's Reply in Support of 
Motion for Protective Order 
Regarding His Personal, 
Confidential, Irrelevant, 
Undiscoverable, Privileged 
and/or Protected Information 
and Documents (without 
exhibits) 

4 

PA754-67

01/03/2012 Minute Order re Motion for 
Protective Order 4 PA768-70

09/14/2012 Decision and Order 4 PA770A-
PA770I

12/18/2012 Transcript of Hearing on Motions 
for Protective Order and 
Sanctions 

4 
PA771-808

02/15/2013 Plaintiff Steven C. Jacobs' Motion 
to Return Remaining Documents 
from Advanced Discovery

4 
PA809-27

02/24/2013 Appendix of Exhibits in Support 
of Plaintiff Steven C. Jacobs' 
Motion to Return Remaining 
Documents from Advanced 
Discovery (Part 1 of 8)

4 - 5 

PA828-905
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Date Description Vol. # Page Nos.
02/24/2013 Appendix of Exhibits in Support 

of Plaintiff Steven C. Jacobs' 
Motion to Return Remaining 
Documents from Advanced 
Discovery (Part 2 of 8)

5 - 8 

PA906-1209

02/24/2013 Appendix of Exhibits in Support 
of Plaintiff Steven C. Jacobs' 
Motion to Return Remaining 
Documents from Advanced 
Discovery (Part 3 of 8)

8 - 11 

PA1210-1513

02/24/2013 Appendix of Exhibits in Support 
of Plaintiff Steven C. Jacobs' 
Motion to Return Remaining 
Documents from Advanced 
Discovery (Part 4 of 8)

11 - 14 

PA1514-1816

02/24/2013 Appendix of Exhibits in Support 
of Plaintiff Steven C. Jacobs' 
Motion to Return Remaining 
Documents from Advanced 
Discovery (Part 5 of 8)

14 - 17 

PA1817-2116

02/24/2013 Appendix of Exhibits in Support 
of Plaintiff Steven C. Jacobs' 
Motion to Return Remaining 
Documents from Advanced 
Discovery (Part 6 of 8)

17 - 20 

PA2117-2425

02/24/2013 Appendix of Exhibits in Support 
of Plaintiff Steven C. Jacobs' 
Motion to Return Remaining 
Documents from Advanced 
Discovery (Part 7 of 8)

20 - 23 

PA2426-2786

02/24/2013 Appendix of Exhibits in Support 
of Plaintiff Steven C. Jacobs' 
Motion to Return Remaining 
Documents from Advanced 
Discovery (Part 8 of 8)

23 

PA2787-2807

03/08/2013 Defendants' Opposition to 
Plaintiff's Motion to Return 
Remaining Documents from 
Advanced Discovery – Oral 
Argument Requested

23 

PA2808-90
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Date Description Vol. # Page Nos.
03/11/2013 Defendants' Motion for Oral 

Argument on Plaintiff's Motion 
to Return Remaining Documents 
from Advanced Discovery

23 

PA2891-96

03/14/2013 Transcript of Hearing on 
Defendant's Motion for Oral 
Argument 

23 
PA2897-2913

04/01/2013 Defendants' Supplemental Brief 
in Opposition to Plaintiff's 
Motion to Return Remaining 
Documents from Advanced 
Discovery 

23 

PA2914-54

04/08/2013 Steven C. Jacobs' Reply in 
Support of Motion to Return 
Remaining Documents from 
Advanced Discovery

23 - 24 

PA2955-3026

04/12/2013 Minute Order re Plaintiff's 
Motion to Return Remaining 
Documents from Advanced 
Discovery 

24 

PA3027-28

04/15/2013 Defendants' Motion to Strike 
New Argument Raised for First 
Time in Reply or, in the 
Alternative, for Leave to Submit 
a Sur-Reply

24 

PA3029-93

05/02/2013 Steven C. Jacobs' Opposition to 
Defendants' Motion to Strike 
New Argument Raised for First 
Time in Reply or, in the 
Alternative, for Leave to Submit 
a Sur-Reply

24 

PA3094-3100

05/08/2013 Notice of Entry of Order 
Regarding Defendants' Motion 
for Oral Argument

24 
PA3101-04

05/17/2013 Minute Order Granting Leave for 
Defendants' to File Sur-reply 24 PA3105

06/12/2013 Defendants' Sur-reply in 
Opposition to Plaintiff's Motion 
to Return Remaining Documents 
from Advanced Discovery  

24 

PA3106-36
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APPENDIX IN SUPPORT OF EMERGENCY PETITION FOR 
WRIT OF PROHIBITION OR MANDAMUS TO PROTECT 

PRIVILEGED DOCUMENTS 
ALPHABETICAL INDEX 

 

  

Date Description Vol. # Page Nos.
06/14/2013 Minute Order re Return of 

Remaining Documents from 
Advanced Discovery

24 
PA3137-38

06/18/2013 Transcript of Proceedings –
Status Check 24 PA3139-79

06/19/2013 Order on Plaintiff Steven C. 
Jacobs' Motion to Return 
Remaining Documents from 
Advanced Discovery

24 

PA3180-84

06/20/2013 Notice of Entry of Order on 
Plaintiff Steven C. Jacobs' Motion 
to Return Remaining Documents 
from Advanced Discovery

24 

PA3185-92

Date Description Vol. # Page Nos.
02/24/2013 Appendix of Exhibits in Support 

of Plaintiff Steven C. Jacobs' 
Motion to Return Remaining 
Documents from Advanced 
Discovery (Part 1 of 8)

4 - 5 

PA828-905

02/24/2013 Appendix of Exhibits in Support 
of Plaintiff Steven C. Jacobs' 
Motion to Return Remaining 
Documents from Advanced 
Discovery (Part 2 of 8)

5 - 8 

PA906-1209

02/24/2013 Appendix of Exhibits in Support 
of Plaintiff Steven C. Jacobs' 
Motion to Return Remaining 
Documents from Advanced 
Discovery (Part 3 of 8)

8 - 11 

PA1210-1513
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Date Description Vol. # Page Nos.
02/24/2013 Appendix of Exhibits in Support 

of Plaintiff Steven C. Jacobs' 
Motion to Return Remaining 
Documents from Advanced 
Discovery (Part 4 of 8)

11 - 14 

PA1514-1816

02/24/2013 Appendix of Exhibits in Support 
of Plaintiff Steven C. Jacobs' 
Motion to Return Remaining 
Documents from Advanced 
Discovery (Part 5 of 8)

14 - 17 

PA1817-2116

02/24/2013 Appendix of Exhibits in Support 
of Plaintiff Steven C. Jacobs' 
Motion to Return Remaining 
Documents from Advanced 
Discovery (Part 6 of 8)

17 - 20 

PA2117-2425

02/24/2013 Appendix of Exhibits in Support 
of Plaintiff Steven C. Jacobs' 
Motion to Return Remaining 
Documents from Advanced 
Discovery (Part 7 of 8)

20 - 23 

PA2426-2786

02/24/2013 Appendix of Exhibits in Support 
of Plaintiff Steven C. Jacobs' 
Motion to Return Remaining 
Documents from Advanced 
Discovery (Part 8 of 8)

23 

PA2787-2807

09/14/2012 Decision and Order 4 PA770A-
PA770I

12/14/2011 Defendant Sands China Ltd.'s
Opposition to Plaintiff's Motion 
for Protective Order (without 
exhibits) 

4 

PA735-53

03/11/2013 Defendants' Motion for Oral 
Argument on Plaintiff's Motion 
to Return Remaining Documents 
from Advanced Discovery

23 

PA2891-96

04/15/2013 Defendants' Motion to Strike 
New Argument Raised for First 
Time in Reply or, in the 
Alternative, for Leave to Submit 
a Sur-Reply

24 

PA3029-93
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Date Description Vol. # Page Nos.
03/08/2013 Defendants' Opposition to 

Plaintiff's Motion to Return 
Remaining Documents from 
Advanced Discovery – Oral 
Argument Requested

23 

PA2808-90

04/01/2013 Defendants' Supplemental Brief 
in Opposition to Plaintiff's 
Motion to Return Remaining 
Documents from Advanced 
Discovery 

23 

PA2914-54

06/12/2013 Defendants' Sur-reply in 
Opposition to Plaintiff's Motion 
to Return Remaining Documents 
from Advanced Discovery  

24 

PA3106-36

09/13/2011 Las Vegas Sands Corp.'s Motion 
for Protective Order and for 
Return of Stolen Documents

1 
PA5-48

11/18/2011 Memorandum in Support of 
Defendant Sands China Ltd.'s 
Status Conference Statement

2 - 3 
PA364-621

05/17/2013 Minute Order Granting Leave for 
Defendants' to File Sur-reply 24 PA3105

01/03/2012 Minute Order re Motion for 
Protective Order 4 PA768-70

10/13/2011 Minute Order re Motion in 
Limine and Motion for 
Clarification

2 
PA254-55

04/12/2013 Minute Order re Plaintiff's 
Motion to Return Remaining 
Documents from Advanced 
Discovery 

24 

PA3027-28

06/14/2013 Minute Order re Return of 
Remaining Documents from 
Advanced Discovery

24 
PA3137-38

11/22/2011 Minute Order re Status of ESI 
Issues 3 PA622-623

12/09/2011 Notice of Entry of Order re 
November 22, 2011 Status 
Conference 

4 
PA728-34
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Date Description Vol. # Page Nos.
06/20/2013 Notice of Entry of Order on 

Plaintiff Steven C. Jacobs' Motion 
to Return Remaining Documents 
from Advanced Discovery

24 

PA3185-92

05/08/2013 Notice of Entry of Order 
Regarding Defendants' Motion 
for Oral Argument

24 
PA3101-04

09/19/2011 Notice of Withdrawal of Motions 1 PA62-65
08/26/2011 Order Granting Petition for Writ 

of Mandamus 1 PA1-4

06/19/2013 Order on Plaintiff Steven C. 
Jacobs' Motion to Return 
Remaining Documents from 
Advanced Discovery

24 

PA3180-84

02/15/2013 Plaintiff Steven C. Jacobs' Motion 
to Return Remaining Documents 
from Advanced Discovery

4 
PA809-27

10/12/2011 Plaintiff Steven C. Jacobs' 
Sur-Reply in Support of 
Opposition to Sands China Ltd.'s 
Motion in Limine

1 

PA158-74

12/06/2011 Plaintiff's Motion for Protective 
Order Regarding His Personal, 
Confidential, Irrelevant, 
Undiscoverable, Privileged 
and/or Protected Information 
and Documents (without 
exhibits) 

4 

PA707-27

12/27/2011 Plaintiff's Reply in Support of 
Motion for Protective Order 
Regarding His Personal, 
Confidential, Irrelevant, 
Undiscoverable, Privileged 
and/or Protected Information 
and Documents (without 
exhibits) 

4 

PA754-67



10 
 

 

Date Description Vol. # Page Nos.
09/28/2011 Sands China Ltd.'s Motion In 

Limine to Exclude Documents 
Stolen by Jacobs in Connection 
with the November 21, 2011 
Evidentiary Hearing Regarding 
Personal Jurisdiction on Order 
Shortening Time

1 

PA118-57

10/12/2011 Sands China Ltd.'s Reply in 
Support of Motion In Limine to 
Exclude Documents in 
Connection with the Evidentiary 
Hearing Regarding Personal 
Jurisdiction

1 - 2 

PA175-253

05/02/2013 Steven C. Jacobs' Opposition to 
Defendants' Motion to Strike 
New Argument Raised for First 
Time in Reply or, in the 
Alternative, for Leave to Submit 
a Sur-Reply

24 

PA3094-3100

04/08/2013 Steven C. Jacobs' Reply in 
Support of Motion to Return 
Remaining Documents from 
Advanced Discovery

23 - 24 

PA2955-3026

03/14/2013 Transcript of Hearing on 
Defendant's Motion for Oral 
Argument 

23 
PA2897-2913

12/18/2012 Transcript of Hearing on Motions 
for Protective Order and 
Sanctions 

4 
PA771-808

09/27/2011 Transcript of Hearing on 
Plaintiff's Motion to Conduct 
Jurisdictional Discovery

1 
PA66-118

10/13/2011 Transcript of Hearing on Sands 
China's Motion in Limine and 
Motion for Clarification of Order

2 
PA256-363

06/18/2013 Transcript of Proceedings –
Status Check 24 PA3139-79

11/22/2011 Transcript of Status Conference 3 - 4 PA624-706
09/16/2011 Transcript of Telephone 

Conference 1 PA49-61
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CERTIFICATE OF SERVICE 

  Pursuant to Nev. R. App. P. 25, I certify that I am an 

employee of MORRIS LAW GROUP; that, in accordance therewith, I 

caused a copy of the APPENDIX IN SUPPORT OF EMERGENCY 

PETITION FOR WRIT OF PROHIBITION OR MANDAMUS TO 

PROTECT PRIILEGED DOCUMENTS - VOLUME 24 of 24  

(PA2962-3192) to be served as indicated below, on the date and to the 

addressee(s) shown below:   

 
VIA HAND DELIVERY  
Judge Elizabeth Gonzalez 
Eighth Judicial District Court of 
 Clark County, Nevada 
Regional Justice Center 
200 Lewis Avenue 
Las Vegas, Nevada 89155 
 
Respondent 
 
VIA ELECTRONIC AND U.S. MAIL  
James J. Pisanelli  
Todd L. Bice 
Debra Spinelli  
Pisanelli Bice  
3883 Howard Hughes Parkway, Suite 800 
Las Vegas, Nevada 89169 
 
Attorneys for Steven C. Jacobs, Real Party in Interest 
 
 

DATED this 21st day of June, 2013. 

 
     By: /s/Fiona Ingalls 
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