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Yes.

A
C Whose are they?
A Mine.

¢

So at the beginning cf the day cr during the day

i1f you needec more propofol, you would have tc be the one to

Q
@)

check out additional propcfol.

A One of the nurses would get -t for us, ves.

C But you had to sign for 1it.

A Correct.

o So i1s there a reason why there are twc separate
entries for the propofol on that day? There's cne on the 21st

here and then there's another one on the 21st here.

A That's one for each room.
C So you would check it out for each room?
A In the morning, yeah. I would set each room up

indivicually, ves.

C Okay. So in this instance, you see that it says
18 bottles, viels were accepted, were given. If we got up
here just so we have —-- and these are —- the next cclumn 1is

return vials. It says zero return.

A Correct.

®) And this one, 20 were checked out and 14 were
returned.

A Okay .

) So clearly used, right?
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A I'm sorry”?

o They were clearly used. There were 18 bottles

used here and six bottles usec there.

A But that's a different date.

C Okay. Let's just meke sure we're clear on this.

A I'm scrry.

C Sc you checked out two separate batches of
propofol, 50 mg bettles -- excuse me, 500 mg bottles, 50 cc

bottles and 18 of them were checked cut and ncne returned.

A Okay.

C Twenty checked out, 14 returned, which means an
additional six were usec, correct?

A That's what it looks like. Sort of scribbling.

ct

I don't know if that's 14 or 1f it's 11 or what it is.
MR. STAUCAHER: Mav 1 approach, Your Eonor?

THE COURT: You may.

A I can see iZ, but T don't ——- it's not my

writing, you know.

BY MR. STAUDAHER:
o] Dces that make it clear for vou?
A It locks like 14, yes.

o And if we go tc the 20 cc bottles, it says 200

mg up here, correct?
A Right.

o) ‘Those would be the 20s, as you said.
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A Right.

C We go down to the 21st. There's only one entry
this time. Do you see that?

A Yeah.

o It goes 1Sth, Z21st.

A Right.

C So you would set up both rooms, but in this case
there's only one entry. Your signature again?

A Right.

o Let's move across. And it says four bottles
used or checked out and four bottles returned.

A Okay .

C So you didn't, at least on the 21st, cn this day
the only kottles you used that day were 50s.

A I don't know which rcom they were put in, the
l 20s were put in. That I can't answer, you kncw, if 1t would
I have been in Ron's room or if it would have been in my room.

C There were no checked out 20s that were used
that day, according to this.

A Acccerding to that, no.

C You said your preference was the 20s?

A Ordinarily, vyes.

C Now, why would —— you said that you —— maybe I
“ asked this and you said it, I apologize 1f you did. You said

you preferred the 50s, but the 20s were something that —- T
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preferred the 20s but the 50s were something that yocu had
available tc you.

A Well, they were —-

o) Did you have any rezson why yvou would not want
to use a 50 versus a 207

A It's a bicger bottle toc hang onto and trying to
draw out of and the 20 is just so much smaller and easier to
use. For me it was anyhow.

e Would you ackncwledge that using a 50 cc bottle,
which would mean you would have to go into it a lot more
cften, Would increase the risk of contaminaticn of that bottle
and potentially infection of the patient if that bottle was
used on subsequent patients?

A Yes, it coulid.

o) So you had a choice that day to use 20s or S50s
and apparently, according to the record, no 20s were used.

A That's what it said.

) Now, vou were asked a question by counsel about
did supplies ever get taken from Burnham to Shadow Lane or
Shadow Lane to Burnham. Do you recall that?

A Yes.

@) And you actually talked about that in your
proffer statement that you gave to the DA's Office and police,
correct?

A Okay.
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C And I just want to make sure I'm clear on this.
Which cirection wculd supplies go, from Shadow to Burnham or
Burnham to Shadow?

A Ordinarily, from Shadow to Burnham, but

cccasicnally, we'd brinc them back up to Shadow. But that

would have been a rare -- for me anvhow.
] So when you saic that you were asked sometimes
to teke supplies —— you lived out in where? Would that be

something where vcou would take supplies from Shadow and on
your way home take it to Burnham?

A No. On my way —— 1 lived —-- be called, Jeff
would call me and then I would stop in the morning to pick 1t

uo and take it to Burnham on my way to Burnham.

o Is that when you would work at Burnham?

A Yes.

C Okay. Anc how often would that occur in say a
month?

A You mean the supplies going back and forth?

C Well, you said ——

A Or that T worked there?

@ Let me take it step by step. If I understand
you correctly, going from Burnhem to Shadow was a very rare
cccurrence.

A Correct.
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it would be from Shadow to Burnham.

A Yes.

e Depleting the supply of propofol, syringes and
the like at Shadow, if at alil~?

A Yes.

Qe So if you were to come and pick up supplies from
Shadow, vou would be taking it out to Burnham and then you
would be working at Burnham; is that right?

A Correct.

C In a typical menth, if to the best estimate you
can give me, and that's all I'm entitled to, unless you know
an exact number and I doubt you do, how many times 1n a month
would you take supply from Shadow to Burrham?

A I would say prcbably maybe two.

C Okay. ©Now, you were asked some questions about
when I think Dr. Fishcher was there questioninc you or —— Or
maybe it was Melissa Schaefer that questioned you initially.
Do you recall who it was?

A I think —

o The two people from the CDC, the women that were
cut there.

A The only one 1 ever saw or talked to was Gayle,
I think, Fishcher was it?

Q Fishcher, okay. So you talked with her and told

her what, about the reuse of supplies? Syringes and propofol
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as we talked about?

A I was doing what I was instructed to do.

@] And who instructed you to do that?

A Well, it was Ann, that's the way she told me anc
that's the way Dr. Desal said too.

¢ So when they tcld you to reuse the syringes and
propofol, that was both Annamarie Lobianbo and Dr. Desai who
said that?

A Yes.
it C Now at the time, we're talking about at least
what was observed and Mr. Wricht went through that with you,
the observed thing that the CDC saw was you with a patient
drawing up propofcl, using that syringe needle combination,
penetrating the hep-lock on a patient connected to the
patient's bloodstream and administering medication. You with
me so far?

A Yes.
“ C And takinc that needle syringe combination,
removing the needle, putting a new needle on it and going back
into the bottle of propofol to withdraw additionel medication.

A Correct.

C And that you wculd then use —— do however many
Il cther doses you would do. But bottom line is, you went into
the bottle on a couple of different occasions after the

syringe needle combination had gone into a patient.

KARR REPORTING, INC.
153

001937




10

11

12

13

15

16

17

18

A Correct.
o And then they saw that -- saw you take that
| leftover bottle tc use on a new patient.

A Correct.

C And you sald that that scenario was widely used
at Shacow Lane?

A Yes.

C And here's one of these things I wanted to -ask
you about. How many places did you work in Las Vegas beside
Ithe encoscopy centers?

F A None.

P o So beside your experience in California, 33
years, and your experience here, did you work anyplace else
doing anesthesia work?

A No.
| o And in California, ycu worked with all those
cther CRNAs, but it sounds like you worked in a variety of

i . -
settincgs as well.

ve—

A Correct.

O Different doctors, different prccedures and the
Fllike.

A Correct.

@) And you used propofol many times in the past.
i A Correct.

Q Matter of fact, you were I think you said were
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{| the one who introduced it to the Shadow -- at least suggested
that it be used &t Shadow Lane or the endoscopy centers?
F' A Correct.

) Now, in a situation where you're using the

syringes and the propofol and so forth, you were asked a
question about, well, gosh this is widely used. This —— this
Ilhas happened widely in las Vecas and your answer was, at least
on cross, ves. But I wanted to ask you this. What were you
" basing that off of because ycur experience was just at the
endoscopy centers?
“ A Well, I have friends that are anesthetists here
workinc for Southwest and other areas, anesthesiologists.
“ That's the practice that was going on in hospitals and surgery
centers here in the valley.
“ C So you talked to other people about that?
A Yes.
" ©; Was this after the case became something of
notoriety or was this before?

A After.
“ C Prior to your seeing —— I mean when you talk

about a _ot of other people, how many are we talking about?

Are there a lot of CRNAs here in tcwn?
A Southwest has about 15.
C And you went over and called them all or talked

to them?
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A No, no, no. I mean, scme oI tnem are my
friends. Sc I, vou know, we ta'ked abcut the situation and
about the multiple dose vials and like I said, I've got
anesthesiologists here in town thet are fr_ends and the
multiple dose vials were used in hespitals.

C Ckay. I want to be clear cn this though —-

A Okay .

C —— 1it's importart. When vou were talking to
them about using propofol multiple times, are vou talking
about a single bottle of propofol being used on a single
patient, maybe going in a number of times on the same patient?
Is that what you were asking them about?

A Start over. I'm sorry, I lost you there.

C When vou were talking to these cther CRNAs,
anesthesiologists, whatever —-—

A Yes.

C —— about reuse of prcpcefcol, was it the same
bottle on the same patient? Going in, patient, in, patient,
that kind of thing?

A They were using multiple — I mean one bottle
could be used on multiple patients.

C Did you describe for them the actual scenario
that we talked about or was this scmething where they kept a
bottle and they went in with a brand new needle and syringe

every time?
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A That could have been, I'm not sure on that. I
—— I don't know if we discussed that type of thing.
II C Okay. So this wasn't necessarily giving that
scenario of the gecing back into the same bottle and then using
llthat bottle that had been accessed -- that had come 1in contact
with the person's bloodstream to the next patient?

u )

were used on multiple patients.

I was just referring to the fact that bottles
| C Now, you also were asked some questions about
" going to the feds. Do you remember that?
A Yes.
Il @) And ycou did a proffer with them.
A Yes.
i o And did they grant you immunity or something in
that case?
ll A I don't remember immunity, but they said they
weren't interested in me. They wanted me to be & witness for
il them.
o Okay. And when you talked to them you didn't
it really talk about the propofcl reuse, correct?
A I'm not sure if we did or not. You know, it's
It been three to four years ago ——

Q Your focus -— was their focus not on the billing
issues and the —

MR. WRIGHT: Objection. Leading.
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THE COURT: Well, overruled.
BY MR. STAUDAHER:

o Was their focus on the issue of financial
issues, the anesthesia billinc issues, the false times, things
like that?

A Probably more so I think, yes.

¢ Did you acknowledge to them that you knew what
you were doing was wrong? At least from that sense, the
financial side of things?

A Yes.

@) Okay. Did you acknowledge that you knew that
that information was going tc go tc insurence corpanies and
would be used to reimburse?

A That's what they decided, vyes, that's where it
was going. I mean a lot of things --

C Make sure --

A —— lot of things we didn't know.

THE COURT: Let him finish;

BY MK. STAUDAHER:

o I'm sorry.

A I was just going to say a lot of things we
didn't know until afterwards, you know, about billing and all
of that type thing because we weren't —- we weren't privy to
that.

Q Did you not tell them that you knew what you
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were doing was not right?

A Yes. I —— I dién't say that. I'm saying that a
lot of things came cut that we didn't know about, the billing
factor and all that type of thing afterwards.

| C The point is, the things that ycu were doing
that you knew cbout -—-

A Yes.

“ C —— you knew were wrong?
A Yes.
MR. SANTACROCE: Cbijection. Asked and answered three
i .
times
il MR. STAUDAHER: I den't know that it was ever
definitively answered.
THE COURT: Well, he answered now. NMove on. It was
Foverruled.
BY MR. STAUDAHER:

C With regard to the things that I have talked to
you about with regard to the propofol anc Mr. Wright has
talked to ycu about with regard to the propofcl, you're aware
and you acknow_edge that that 1s wrong.

it A Yes.
C Never did it before, Jjust here.
A Right.

MR. STAUDAHER: Court's indulgence, Your Honor.

Pass the witness, Your Honor.
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THE COURT: All right. Recross, Mr. Santacrcce.
RECRCSS-EXAMINATION
BY MR. SANTACROCE:

e When you just acknowledged from Mr. Staudaher
that the reuse of the propofcl vou acknowledgec was wrong,
you're acknowledging that now after the fact; isn't that
correct? Now that you've come to know all this Infcormetion?

A Yes.

C You didn't think it was wronc at the time you
were doing it, correct?

A No, I didn't really.

C I want to just c¢o over these times agaln because
I'm a little confused. And I'll represert to vou that that
chart and the times on it, were prepared kv the State. So 1
have some cquestions about that. When you reccrded the times
the patients came into the room, that was reccrded cn &

anesthesia record, correct?

A Yes.

C And the machines, when would the machines be
hocked up?

A Soon as the tech got tc it or we got to it.

After, you know, T had to interview the patient befcre we
could cet anything hooked up.
Q So the patient would come into the room.

A Yes.
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|| C You would interview him or a tech would hook up

the machines —-

il A Correct.
o —— COrrect?
i A Yezh.
o They'd turn on the machines and they would start
| to run ——
il A Correct.
C —— correct? Anc vou acknowledged that the start

| times on the anesthesia records were accurate; isn't that
correct?

A As far as the time that I had would have been
I accurate, yes.
o Okay. Anc the only times that weren't accurate
I was the total time of the procedure, that had to be 31 minutes
or more, correct?

A Yes.
il o] Now, so you have the time you got the patients
with an anesthesia record, which ycu say 1s accurate.
i A Yes.
C Then we have scmebody hooking up the machines,

it

which could have been a minute or two later or a minute or two

'“ before you actually wrote down your time, correct?

A Yes.

C And then we have some other times recorded. Who
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recorded the start of the prccedure time?
A A nurse.
@] And that was recorded not on the anesthesia

records, correct?

A Correct.
C It was recorded on the nurse's records, ccrrect?
A Correct.
C So the procedure times recorded by the nurse are

recorded on her records.

A Yes.

C And we went through those the other day.

A Yes.

C And those were accurate. There's been no
accusations that any nurses made up times, 1s there?

A No.
| MR. STAUDAHER: Objection Your Eonor.
| Mischaracterizes the testimony. He doesn't -- he didn't -- I
cbhijected to him being able tc testify about that.

THE COURT: Richt. That's sustained as to the last
question.
BY MK. SANTACROCE:

C And then who recorded the times that the
patients went into the recovery room?

A I did. 1If it was my patient I would have.

@; Okay. And where would that have been recorded?
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A Reccrd of anesthesicz.

C Okay. There's &lso another entry, is there not?
What if a nurse tcck the patient tc the recovery roocm?

A I wculd have enced it before I went, you know,
left the room.

@ My cuestion is, who would record the time that
the patient went to the recovery rcom if you didn't take the

patient there?

A Their nurse.

o] And that would be recorded on the nurse's notes.
A Yes.

C Ckay. S0 we nave & possibility of four people

recording times, correcc?

A Yes.

C You, from the time they come in the rcom, the
person that hooks up the machine and turrns on the machine,
correct?

A Correct.

C Then you have twc nurses, one that records the
procedure start time on her notes and the person that takes
them to the recovery room recording it on the nurse's notes,
correct?

A Correct. And like I said, there was no standard
clock in the room like this here, so everybody was using their

own timepiece.
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C So when counsel, State asked you on Rubino, you
had recorded 9:45 and the machine says 9:49, four minutes.
That's fairly accurate, right?

Pretty close.

A
o I mean it would take about that long. Correct?

T

Would be ——
9; Start the machine and hook it up?
A Would be, ves.
MR. SANTACROCE: I have nc further cquestions, thank
you.
THE COURT: All right. Mr. Wright, recross.
RECROSS-EXAMINATION
BY MR. WRIGHT:
@ Mr. Mathahs, your conversations with cther CRNAs

and other anesthesiclogists in the community --

A Yes.

C —— that took place after January, 2008, correct,
sir?

A Correct.

o At the time it was a big topic o©f discussion

within the anestnesia community and medical ccmmunity.

A Yes, it was.

Q And 1t was about how could this have cccurred
where there was this transmission cf hepatitis C?

A Correct.

KARR REPORTING, INC.
164

001948




10

11

12

i3

14

15

| C And it was in those discussions with your
contemporaries working at Southwest, Sunrise, other hospitals
that you learned that they were all using propcfol until it
was empty and throwing it out —

Yes.

—— correct?

h=R O B

Correct.

o And you had been doing that for the previous
five years, from 2008 to 2003, right?

A Yes.

Q And you were never consciously aware that you
were jeopardizing patients ancd putting them at reckless risk
I by your practices, correct, sir?

A Correct.

MR. WRIGHT: No further questions.
THE COURT: Mr. Staucaher?

MR. STAUDAHER: Just one.

FURTHER REDIRECT EXAMINATICN

BY MR. STAUDAHER:

Q I just want to be clear on this.
A Okay.
@) You said on —— this is another one of these

things where you said one thing on direct and I want to make
sure I've gct it clear because I didn't —-—

MR. WRIGHT: Objection. He isn't saying one thing,
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cne thing, cre thing.

MX. STAUCAHER: Well, I'm just asking. Okay?

THE COURT: Okay, Mr. Staudaher, just generally don't
need toc —-

M<. STAULAHER: That's fine.

THE COURT: —- provide commentary or editorializing
before the guesticns, just ask the questions.

MR. STAUDAHER: Theank vyou, Your Honor.

EY MR. STAUDAHER:

C Did you not testify cn direct examination that
when Desal told vou to do this, reuse stuff that you had never
done before, that you expressed the risk to him and that he
told vou to co it anyway?

A T don't remempber the exact conversaticn but,
yes, I'm sure _t was had, ves.

C So you expressec -— just so we're clear, in
whatever worcs, you expressed that there was a risk in doing
that to Dr. Desal and he ordered you to do it anyway and you
did it.

A Yes.

MR. STAUDAHER: Nothing further.

THE COURT: Mr. Wright?

FURTHER RECROSS-EXAMINATION
BY MR. WRIGHT:

C You —— you now know that if the CDC and the
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Southern Nevada Health District are right on their hypothesis
cf how this was transmitted that there could be a risk,
correct?

A Correct.

C Back then, befcre the Labus, Brian Labus
Southern Nevadea Health District hypothesis, vcu were not aware
cr cogrizant of this risk by your practices, correct?

A Not according to that. Accordinc to what they
have said ncw, no, I wasn't.

) Okay. You thoucht you were practicing safe
protective medicine, anesthesia practice for your patients the
way you were doing it.

A Yes.

G And if you thoucght vyou were cdoinc something
recklessly, saving hell with it, I'm going to put patients at
risk, vyou would nct have done it, right, sir?

A No, I wouldn't. No, I wouldn't have.

Q Thank you.

THE COURT: Mr. Santacroce?

MR. SANTACROCE: No more questions.

THE COURT: 1I've got some Jjuror questions up here.

THE WITNESS: Okay.

THE COURT: And I'm just going to ask them in no
particular order. Was the call from Pacific Care originally

for you or for Dr. Desai?
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THE WITNESS: It was originally —— scmeone came and
told me that I had a phone call.

THE COURT: All right. And then if the call was for
you, why did you not object to Desai taking it?

THE WITNESS: Because he's in charge, he was the
owner of the facility.

THE COURT: Were the syringes used tc flush the
scopes labeled single use or multi-use?

THE WITNESS: Are we talking about the 50 cc
syringes? I -- I don't know if they would have been —— I'm
sure —— I den't know.

THE COURT: Don't speculate if you don't know.

THE WITNESS: T can't —— I don't know.

THE COURT: Was Dr. Carrol higher ranking than Dr.
Desai or was Dr. Desal Dr. Carrol's boss or what was the
relationship there?

THE WITNESS: Dr. Desai was the boss of everyone.

THE COURT: All right. Did you thorcughly wash your
hands between patients?

THE WITNESS: Many, many, many times.

THE COURT: All right. Did you aiways or were there
times you didn't?

THE WITNESS: I always did.

THE COURT: All right. Did you change your gloves —-—

well, first of all, were you wearing latex gloves?
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THE WITNESS: No.

THE COURT: All right. Sc you handled the patients
and the — and the needles and syringes cloveless, just with
your bare hands?

THE WITNESS: Yes.

THE COURT: Okay. Then I'm going to scrt cf rephrase

the cuestion. Would
patient, new needle,
hands between taking

clean needle?

THE WITNESS:

sterile container so

you touch & prand new neecle, same
would ycu do that without weshing your

off the used needle and appiying the

Well, the needles are —— come in a

you never touch them with your hands.

THE COURT: So you just tcuch the outside cf the
container?

THE WITNESS: Well, yeah, the —— the shield. There's
a —-— that goes over the top cf the sterile needle, yeah. You

never touch the needle itself.

THE COURT:

What was your hand washing practice? Was

it before the patient and then &t the enc of the patient or

did you wash vour hands sometimes in the middle of & procedure

cr did you have a practice recarding hanc washing?

THE WITNESS:

It would have been all three. If you

-— 1f we got blood on our hands or something, we would have

washed in between but it would have been ordinarily before and

after.
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THE COURT: All right. Did you know that Mr. Rubino
had hepatitis C before the procedure? Before you began the

procedure with him?

THE WITNESS: 1 would have to look at the chart. I
don't recall.
" THE COURT: All right. Ycu testified that the
envirorment at the clinic was horrible. What made you stay so

long? Why did you stay so long?

THE WITNESS: The reason I stayed was because we
purchased a home here and I just sort of felt that I was

stuck, you know, I —-— that's why I stayed.

THE COURT: Did any alarm bells ring to you when the
cost of —— the cost or prices of materials were brought up but
it you received a bonus every few months?

THE WITNESS: Could you read that again?

THE COURT: Well, did you think it was curious or did
" an alarm go off that costs seemed to be a factor, yet ycu were
receiving bcnuses periodically?

THE WITNESS: 1 didn't —- never —- it never entered
 my mind, no, beceuse, I mean, my —— my bonus was so minimal
compared to what the rest were getting, so.

THE COURT: All right. During the history and
il physical questioning of each patient before a procedure, were
questions asked on whether the patient had or had been exposed

to hepatitis C or other infectious diseases?
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THE WITNESS: Yes, it was thoroughly ccne through.

THE COURT: As a CRNA, are vou required to have
education credits during vour licensing period? I think that
means like continuing education.

THE WITNESS: Yes. It was every —— 30 or 45 unats, I
don't recall, every two years we nad tc have.

THE COURT: Okay. Ard by unit would thet equal an
hour?

THE WITNESS: It's one hour, one hour.

THE COURT: Okay. He answered the next one. Are

lithere certain classes you were required to take in crder to

renew your license or to keep your licensge current?

THE WITNESS: It would Jjust be the centinuing
education.

THE COURT: Okay. PBut within that there's not
particular subjects or are there particular supjects that you
must take periodically in order to stay current?

THE WITNESS: We tock CPR and ACLS, which is Advance
Cardiac Life Suppcrt classes and that's put out by the Red
Cross and that was every two years.

THE COURT: Every two vears?

THE WITNESS: Yes.

THE COURT: So you were requirecd to take that class
again at two-year intervals?

THE WITNESS: Yes.

KARR REPCRTING, INC.

171

001955




10

11

12

13

14

15

16

17

18

19

—m—
—

uh-huh.

THE

THE

THE

COURT: Okay.

WITNESS: To continue your license with it, yeah,

COURT: All right. Thank you. Mr. Santacroce,

do you have any fcllow-up or any additional questions?

MR.

THE

THE

MR.

THE

SANTACROCE: No, Your Honor.

COURT: Mr. Wright?

. WRIGHT: ©No, Your Honcr.

COURT: Mr. Staucaher?
STAUDAHER: No, Your Honor.

COURT: Do we have any additional

Jjuror questions

for this witness? No? All right. Sir, I see no additional

questions.

Please don't discuss your testimony with anyone

else who may be a witness in this matter and you are excused.

bailiff.

THE

THE

WITNESS: Thank you.

COURT: All right. Thank you. Just fcllow the

Anc the State may call its next witness.

MR.

THE

MR.

STAUDAHER: Patty Aspinwall, Your Honor.

COURT: All right.

WRIGHT: He's geing to handle that. I'm geing to

be back in two minutes.

THE

MR.

COURT: That's fine.

WRIGHT: Thank you.

PATTY ASPINWALL, STATE'S WITNESS, SWORN

THE CLERK: Please be seated. Will you please state
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fl and spell your first anc last name for the record?

THE WITNESS: Patty Aspinwall.

THE CLERK: And can vou spell that for us, please?

THE WITNESS: Patty, P-a-t-t-y, Aspinwa’l,
A-s-p-i—-n-w-a-1-1.

THE COURT: All right. Thank ycu. Mr. Staudaher.

MR. STAUDAHER: Thank vou, Your Honor.

H DIRECT EXAMINATICN
BY MR. STAUDAHER:

Q Ms. Aspinwall, I'm gcing to direct your
attention to a few vears back to September 21 of 2007. Do you
Flknow that day?

A Yes.
C Did you undergc a prccedure at the Endoscopy

Center of Scuthern Nevacda on that day?

A Yes.

C Can you tell us what kind of a prccedure it was?
I A Just a regular CCloncscopy.

e Now, prior to going to the clinic on that day,

how dic vou end up there?

: A I had gone to my doctor a week or so prior to
that and she suggested that due to my age it was time to have
a colonoscopy done.

Q So the doctor was who?

I A Dr. Castleman.
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C So was this just & screening or were you having

some problem in ecddition to that?

A I was having some —-— some 1ssues.

C Sc it was a combination of the two?
A Yes

@ So tell us how it was. You leave Dr.

Castlemar's oZfice, do you go over there and just have the
procedure or do vcou see him in advance?

A 1 see him in advance. Dr. Castleman's office
had mace the appointment for me for him. Don't remember the
date, but I went in to see him early one morning. He agreed
with Dr. Castlemen that I neecded tc have a colonosccpy and
schedulec it for September 21st.

c And as far as that's ccncerned, you gc 1in and
whce was the cdcctor again that you saw?

A The first time?

C When you were at the clinic, yes.

A Dr. Desai I saw the first time.

o Okay. Anc do you see him in the courtroom
today?

A Yes, 1 do.

o Can vou point to him and describe something that

he's wearing for the record?
A He's right there.

MR. STAUDAHER: Let the record reflect the identity
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cf Dr. Desai, Your Honor.
THE COURT: It will.
BY MR. STAUDAHER:
C Now, he sald —- you said the first time you went

and saw him.

A Right.
O Was there —— were there other times?
A Only for my follow-up. I cicn't —— well, my

Il follow-up after my colonoscopy I did not see him, I saw
ancther doctor.

0 Who was that?

A I den't recall her name.

o But a female?
i A Yes.

C Was this back at the medicine sice of the
I clinic?

A Yes.

C Same location though?

A Yes.

C Was this at Shacdow —— 700 Shadow Léne?

A Yes.

@) So let's walk through the —- the day that you go
Il to have the procedure. Tell us what happens.
A Well, I went into the —-

Q First of all, when you arrived, all that, just
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walk us through 1it.

A Okay. My appoirtment was set for about 9:15 or
so, we got in there about 9:0C, signed in, did all my
paperwork that I —-- that was requested and sat down. The room
f only had twc seats left, thet's it. Everybody else, cnce they
Flsteppec in they &ll had to stand and wait. I kept going up to
the wirdow ard asking them when thev were goinc to take me in
because it kept cetting later and later in the morning, my
ilhusband needed to be at work at nocn and they kept saying any
time now. They finally came and gct me around 11:30ish and
Fltook me back.

o So just so I'm -—— I'm clear. When you first

arrived there's that many pecple in the walting room?

A Yes.
I C So you —— did you take the last two seats then?
A Yes.
| C Now before you cet pack to the waiting room to
sit down, vou said that you had gone up and checked in?
F' A Right.
Q Can vcu describe for us what tock place when you

checkec in?

A Basically, it was just gave my name, they gave
me some paperwork to fill out, name, address, insurance
i

information and then I turned it back to them.

I C Who was your insurance carrier at the time?
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A There was Unitecd Healthcare and Blue Cross Blue
IiShield.

o) At some point after the whole procedure is done,
| do you get some paverwork back from them? I mean, something
llthat showed what the claim was or how much you had to pay,
lthat kind of thing?

| A No. 1 think I Just had to pay a co-pay.

il o Okay. Dic you cet any paperwork beack from

Anthem Blue Cross Blue Shield showing that there had been

anything done?

A Not ——
“ @ Any billirg to them, anything like that?
A Not at this -- that I recall.

“ MR. STAUDAHER: Your Honor, may I approach?
THE COURT: Sure.
BY MR. STAUDAHER:
il C I'm gcing to show you what's been marked as

proposed State's 96.

A Okay.

d Q And ask you if you've ever seen that document,
if that looks familiar?

“ A Oh, vyes, this does, yes.
I o Okay. Anc what 1s that?

A This is the service for the anesthesiclogist.
I C So did you receive this at some point?
1 KARR REPORTING, INC.
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and that you
A

~
%4

A

M.
prcpcsed 9%,

THE

MS.

e

A

C

A

¢

that right?
A

point.

At cne point I did, ves.

Okay. So this is a document that came to you
had in your possession.

Yes.

And I know that it's not the oricinal, but it's

a facsimile of that?

Yes.
STAUDAHER: Move for admission of State's
Your Honor.
COURT: Any objection?
STANISH: No, Your Honor.
SANTACROCE: No, Your Honor.
COURT: All right. That's admitted.

(State's Exhibit 96 admitted.)

BY MR. STAUDAHER:

Just so we're clear on this as we go. And let's

just go thrcugh it a little bit. It shows your name?

Yes.

And your insurance carrier, which is

UnitedFealthcare here.

Right.

And you said Anthem Blue Cross Blue Shield; 1is

They were —— they were my secondary at that
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Q Okay. So these are the secondary insurance
carriers.
A This here is my —— my primary insurance.

o Okay. So you had actually two different

i} insurances.
A Yes.
o) You mentioned that there was —- I think it was

down here vyou said an anesthesia charge?
A Yes.
.Q And then obviously the payments that were done
for that, correct?
A Right.
C Now the co-pay that you had to pay at the time,

“ what -- what was that, if you recall?

A It could have been $10 or $20.
h C So there was some money you had to pay up front.
A Right.
“ Q When you cet tc the -- after you pay your
co-pay, do whatever you —— you fill out and sit down, ycu said

you were there from about nine, what, untii aebout 11:307?

A About 11:20 when they took me back.

Q During the time that you're in the waiting room,
does 1t get more crowded?

A Yes.

Q Noticeably so7?
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A Yes.

o) You had mentioned that there were people
standing at some point. Did that happen during that period of
time?

A Yes.

C In general, how full was 1t beyond the seats
that were there?

A T know that the wall, there was a door right

there at the wall where people were standing were there and

there were pecple standing back there.

C So this is a place where these are all patients
going —— waiting to have their procedures done’?

A Yes.

@ Now in —— before you got there that day, had you

had do anything the day before, the night before?

A Well, I had to drink the stuff that they make
you drink befcre. You start about 4:00 in the afterncon to
clean you out.

C When you got there how did you feel?

A I felt fine.

C So you had ——

A Tired but fine.

Q —— you had cleaned out and you were just waiting
to go back.

A Yes.
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undress.

C

A

So when they finally take you back there, tell

l| me what happens. Does your husband come with you, first of

He doesn't come with me at —— then. He doesn't

f| come back with me back there. They take me tc a rocm to

They teake me back to another room where I'm to put

my clothes and then they take me tc another rcom where 1 sit

to put the hep-lock, I think it's called, where they put that

C

il in your arm for the anesthesiologist.

And you're motioning on your left arm. DO you

know which arm it was?

place?

chalr when it

part right at

elbow.

hep-lock?

A

|Iin a chair ——

C

A

Q

A

Q

A

Q

I think it was my left arm because I was sitting
no, I'm sorry, it's my right arm.

Okay. And did vou watch that procedure take

Yes.
Okay. So you're sitting -- you're sitting in a
happens. And you —-- you kind of moticn to your

the crook of your elbow on the inside of your

Right in here, ve&h.

Is that where they put in the what you termed

Yes.

Tell us what —-— how that went. First of all, do
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you know whc it was that put this in?

A I want to think it was a —— it was a nurse, but
there was a centlemen up talking, explaining what he was doing
and why they were doing what they were doing. That they were
putting this in sc that when you got into the room they could
just inject ycu with the anesthesia —- I can never say that
word correctly.

C Anesthetic?

A Yes, thank you. So basically, he said you just
go in. When you come out they'll check your blood pressure
and you'll be ready to go.

C So you think a female actually inserted it but a

male was talking to you when this was going on?

A Yes.
C When they were putting this in your arm, again,
did you watch from start to finish what -- what they did or

what she did?

A Well, yes and no, because I don't like needles
or anything like that. So I kind of knew they were Jjust
puttinc something there but I don't know —- actueslly, I don't
even know how it attached. I know it was just something that
they put there.

C So when they pcked ycu in the arm you weren't
loocking at the arm?

A No.
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C Did you feel 1it”
il A Yes.
il C After they did thet, did you turr and look at
what was going on?

A No.

o So at some point do you see that — what they've
done to your arm? I mean, dc you see them tape 1t down? Do

you see anything like that?

A I'm assuming it's taping down but I'm not
" positive because it —— it stays there, it doesn't —— it —--
because I get up and walk away, so it -- it doesn't fall off

or anything so I think they must have taped 1t.

“ C Did you ever see at anytime that you were there,

anybody ¢rab a syringe of anything and inject it with —— with
something?
II A No.
C Is that something you think vou would recall if

“ you would have seen it?
i A I think so.

Q So they put this in, you don't see the injection
or any injection and then what happens to you?

] A They take me back to the curtain area where they
put me on a bed. They roll me intc the room. They ask me ——
a nurse asked me my name, my phone number, so forth. I told

II

her. She asked me the doctor's name. I couldn't remember my
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doctor's name for the life of me at that point. I made a -oke
to the man that was standing here, he didn't laugh. I guess
that kind of bothered me because I was really nervous. Next
thing you know I'm —— I'm in -- the next thing I know I'm in
my room. Back — T'm back in the curtain area. I don't -- I
don't remember anything after that.

C So the procedure you don't remember. Do you
remember a doctor cominc in and talking to you?

A No.

C Now the man that you were talking about, do vyou
know who was actually going to give you the anesthesia?

A Yes. I know he was the one that was going to —-
because I —— he turned toc me and started counting -- and said

start counting and then that was it.

Q Did you see him inject anything into your arm?
A No.
9 So the mar just tells you to start counting and

you count and then you co to sleep.

A Uh-huh.

THE COURT: 1Is that a yes? You have to answer a yes
or no —-

THE WITNESS: I'm scrry, vyes.

THE COURT: —- because this 1s being taped.
BY MR. STAUDAHER:

C When you wake up, you said you were 1in some
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cther area.

A T'm back in my curtained area.

o The place you had started?

A Yes, well, ves, where I started. = wasn't in
the —— I wasn't in the preparation rcom or tne coeration room

cr whatever you call it anymcre. I'm back in the other room

where I had started.

C When you wake up is there anybody there?

A No, I'm alone.

O No nurse?

A No.

C Did you ever see the man whc tolc you to count
back?

A No.

o Did you ever see your doctor core out and talk
to you?

A No.

¢ The whole time ycu were there?

A The whole time I was there I didn't see one
doctor.

C Did you ever see &t any time tne man who told

you to count back?
A No.
C At some point when you're back there what do you

do?
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A I wcke up and a woman walked in and checked my

blood pressure. She said your blood pressure is really high,
Fl
T'11 be back. The next minute, there's a gentlemen back, the

guy that actually had taken me from the office to take me into
the curtain area to change, he was back and he wes unhocking
the blood pressure cuff. And I said, my blood pressure is
really high, is everythinc okay. He didn't speak really good
English. He didn't understand what I was asking. So then he
led me over tc the nurses' station and had me sit down.

Wnen the nurse came out tc get me or the —— the woman

it

who gave me my results, I realized I didn't have a voice. I

couldn't —— I couldn't talk. It was like I woke up with this
|
F voice and I woke up with a —- laryngitis. I wasn't sick when

| I went in but I was —— it's almost like 1 was sick when I came

cut. She advised me that they had fcund a polyp but it was

I fine, go home, rest up, come back in a couple of weeks.

Well, wnen I came back I saw the woman doctor, she
| advised me that I had irritable bowel syndrome, that there
Il really wasn't anything that they cculd do and ¢o homre and

Iithat's what I did.

o And let's go back to the walting room area now.
A Okeay.
C If I understand you correctly, you've -— you've

gone out and you wake up, there's nobody there initially.

il FEventually a nurse comes over and takes a blood pressure, says

KARR REPORTING, INC.
186

001970




10

11

[
N

}_\
W

it's high and then she says she'll be back and leaves.

A Uh-huh.

o) Now, before this person came out that had
criginally led you back into the rcom, did you see that nurse
again curing —-—

A No.

o; -— the interim? Sc she wasn't apble tc get back
before he came over, unhooked you and lec vou over to the

place where you were discharged from.

A Right.

o] Now, that blood pressure thing that yvou were --
I mean he disconnected you -- disccnnected you from that.

A Yes.

9 The nurse at any point durinc¢ that prccess, did

the nurse who originally came out and talked to vou, did she

-— did you see her again?

A No.
Q So you just never sew a nurse after that at all.
A No. I walked from the curtained area to the

seating area cutside the other nurse's office.
C Were you akble to walk fine?
A I'm thinking 1 did, but, yeah.
Q Did you have tc have help walkinc out?
A I —— I think he might have helpec me a little

bit because I was feeling weak, but I don't —— I don't recall
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really.

e And “ust so we're clear. The man who —— who led
you to the arez where you were told to sit in a chair -—-

A Uh-huh.

C -— who broucht vyou pack, is that —- is that the
lsane Tan wac wes 1n the procecure room who did your anesthesia
stuff?

A The man who tock me -- the man who brought —-
| who took me from the -- the room or the —— outside the office
to the dressing rcom to the room where I laid down on the —-—
cn the bed, he was the one that came back and took me back.

He wasn't the anesthesiologist.

|
C Okav. That's what I was asking.

o=t

Okay.

{ o) Sc it's a different man.

Y

It was a cifferent man, vyes.

Now, you c¢o home, you come back to the clinic,

@)

you get thet information. What happens after that?
A Octcber 17th I think was the date that I woke up
I feelinc really, really sick to my stomach. Had a party

plannec for my sister, it was her 60th birthday party, so we

plannec to go to that and I was sick the whole day. I thought

“ I must have some form of bladcer infection because when I went

to the restroom my urine was brown. So I went to Dr.

Castleman on Monday after the Saturday and she gave me an —-
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she said it wasn't a urinary tract infection put there was
P some kind of bacteria there, so she gave me something for it.
So I started taking that, kept getting worse and worse and
worse.

Cne morning I got up and I said to my husoand am I
yellow and he said yes, you need tc go to the coctor. So I
went back tc Dr. Castleman and &t that point srhe said you need
to go to Mountainview Hospital next door because there's

I

Ilhave all the equipment in which they can test you very

nothing I can do for you here. They have all the tcols, they

quickly.

C So describe for me scme —-- beslde vou said
vellow and you said this dark urine, did you heve any other
symptoms?

A I had weakness in my legs, my Jjcints hurt, had

trouble coing to the restroom and nauseous.

Q So generally sick then?
A Yeah.
]
®; You go to -- end up at Mountainview Hespital.

What happens to you there?

A T get there aboﬁt 11:00 in the morning. They
lltake me in about 9:00 that nicht. Explained to me that there
was something wrong with my liver, but they dicn't really know
“ what it was. They admitted me. The next day Dr. Seni who was

l#the doctor who was —— was there at the time, came in, talked
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to me a little bit, saic she hadn't got all the —- the blood
work yet back, she woulcd be back that evening.

That evening she cave back in, she started
questioning my husband and I —- a lot of different very
personal questions about our lives up until this point. She
startecd telling us stories ebout the different types of
hepatitis. At this poirt I'd never really ever heard of
hepatitis, I've lived a really clean life, always taking very
good care of myself. But now I'm locking at this as oh, my
gosh, what have I -- what have I contracted or what has ——
what has transpired in my 40 years, 50 years. So she said
tomorrow Dr. Faris will1be coming in and he'll be seeing you
and he'll want to do further testing. She went home.

The next merning Dr. Faris comes in and he says, soO

tell me what's going on. And I said well, Dr. Seni was here

last night, she said I have hepetitis C. HKe says you don't

have hepatitis C. Be said I don't know what you have, but you

don't have hepatitis C. Why would she tel. you you have
hepatitis C? said, I don't know, 1 Jjust am ¢cing by what
she said I had. So he sa:d well, we neec to do further
testinc on this.

So he had me do more ultrasocunds, more x-rays, more
—— more tests and when he came back two cays later he never

says anything about what it could possibly be, he just said

well, your RNA hasn't come back yet. I had nc idea what an

KARR REPORTING, INC.
190

001974




N

W

>

15

16

17

RNA was, let alone hepatitis C at this point.

He said well, I'm gcing tc be going on vacation but I
think it's ckay feor you to go home, there's ncthing we can do
for you. I think you should go home, but I'm ¢ocing tc be on

vacation next week but I want you to come in and see me as

0]

ocn as you cet out because this is very, very sericus. SO
Dr. Seri came in and she said you're toc sizck to go hame, we
can't —— we can't let you go home. Now this 1s like a week
before Thanksgiving and this is Friday night so we stayed, I
stayed throuch Monday.

Monday, Dr. Seni finally let me go home. As soon as
I got home I called Dr. Faris's office and they said he's on
vacation. I said, well, he specifically told me that I needed
to call him as soon as I got out of the hospital to come in
and see him because this is very serious and we need to get it
taken care cf. So she said well, you can see one of his

assi

n

tants. 1 said well, I want to know what the RNA is and
find cut what we need to do —- do next.

So I went in on Tuesday, the doctor walked in and
said, vyou're yellow, you need to be in the hospital. I said I
just got out of the hospital and I'm here to find out what my
RNA results are and what my next step is. He says well, I
il can't really help you because that's Dr. Faris's situation and
he's on vacation.

il o; Where is this at? Where did you go?
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A This was at Dr. Feris's office con Tenaya and

Cheyenne.

o Same group thouch, correct?

A Pardon me?

o Same crcup of doctors that had given you your
procedure?

A Right, richt.

C So go ¢cn.

A Ckay. So I went home and I made an appointment
to see Dr. Faris the followinc week when he came back. When
he came in —— well, first, I was in the office and he said I
need to see Patty Aspinwa’l right now while I was already
there. And sc he came in and I said I heard you yell out my
name and I was just cetting ready to come to the docr and tell
you I'm already here. 2And he seays well, you know this 1is
really sericus, we really neec to do something. However,
sometimes hepatitis C will clear itself, so we're nct going to
do anything for at least six meontns. We're not going to do
anything because it will clear Ztself. So he said we're going
to test vou every month and see how 1t goes.

So for the next few montns —— actually, 1t really
wasn't a few months because this was in November, December,
January, I had an appointment with Dr. Faris on President's
Day. Three days prior to that I get a call from the CDC

telling me that I got hepatitis C at the Endoscopy Center.
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The same day that I got that call from the CDC I also gct a
call from Dr. Faris's office saying that they cculd not see me
cn Moncay because he was going to be going part-time and T
would have to rearrange my schedule to go in with nis
schedule. So 1 started thinking oh, my —— oh, my gcsh, what
do I do, you know, now I have this from here.

Cne of the things tco that the CDC said was Dr.
Carrcl's office will take care of all of the —- 211 of your
money, anything that you —— all your bills. Anything that
you've incurred, Dr. Carrol's office will take care of that.
Up until then 1 didn't realize that Dr. Carrol, and Dr. Faris
and Dr. Desal were all one, they were involved together. I
thcought it was Dr. Desai and then Dr. Carrol. Tt wasn't
until later that I found out the three of them were all in
this together.

C So —— okay. So do you —-— c¢o you continue to
follow up with them?

A Actually, I did not. I got a call from Dr.
Faris on Fricday —— I mean, I'm sorry, on Monday, on
Fresident's Day. FEarlier that day, I haa gone to get my blood
work because when —— I'm sorry, let me go back a little bit.
When 1 callecd the doctor back on Thursday, the day after they
called and left a message —-

Q What doctor? What doctor did ycu call back?

A Dr. Faris's office. I called Dr. Faris's office
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to reschedule the appointment. She said Dr. Faris will only
be working part time anc vou can't see him until April. I
said I can't walt until April, I need to see Dr. Faris now.
She said well, you can see a nurse practitioner but you cannot
see Dr. Faris until April. I said fine, I'll find me another
doctor. So I went in looking for ancther doctor.

Cn Monday, Dr. Faris's office called -- no, I take it
back. Dr. Faris called himself and said I just got vour
numbers back and it doesn't lock gocod. You need to come in
and start the medication. He said you have —- you need to
talk to my nurse and she will schedule you an appointment and
you should come in.

C Well, do you know what medicine they were

referring to?

A It was interferon and cne of the cther ones
that --
C [indiscernible]
A Yes.
C Okay
A Okay
o So you —-— you at east get told you need to have

this therapy?
A Right.
Qo Did you follow up and get the therapy?

A No.
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C What did you do?

A Well, after I got off the phone with Dr. Faris
I called Dr. Lopez, made an appointment with him for
Wednescay. When I went to Dr. Lopez, he said con't do
anvthirg. He said, you know, you're a healthy womén, den't do
anythirg at this point. So we didn't. We continued seeing
him. FEowever, we saw four other dcctors in the time frame tc
get more opirnions on what I was given. You know, first I was
told to take it, then I was told not to take it, then I was
told to take it, then I was told not to take it.

C Did you end up taking it at all?

A No, I have not.

C So you've never teken the interferon therapy?
A No.

C Has it ever been recommended to you by any of

these coctors definitively te go ahead and go through that
therapy?

A Only Dr. Faris.

C And as far as that's concerned, cid anybody
explair to you what the side affects were, what it meant to go
through thet therapy?

A Yes, Dr. Lopez did.

C How long would it be and the like?

A Yes.

o Okay. Is that why you elected not to do it?
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A Yes.

o What do you -- what's your situation now?

A My enzyme levels are good, they -— they —- they
fluctuate every day, all the time.

Q When you say enzyme levels, are you talking
about liver enzymes?

A My liver enzvme levels.

0] Okay.

A I try to keep myself healthy, that's all T can

do at this point. That's all -- that's all I feel I can do at
this point.
Qe Do you get periodically tested for the virus or

anything like that? I mean, any blocd work that goes on?

A Every six months I gc in for ultrasound and
blood work. And I see a —- now I see Dr. Nemec because Dr.
Lopez is no longer in town.

C So as far as the treatment, is it just kind of
static? You get tested and -- for the things you mentioned

and you're not on any medication per se at this point?

A Right.

Q Has anybocdy ever told you that you're —— you
know, you don't have the virus anymore? It's all —— it's all
gone --—

A No, no, no. He's always sald —- he says every

time I go in there, he says it's active, it's there.
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C Okay. Anc —— anrd you also have seen the blood

work that shows changes in ycur enzymes.

A Yes. Actually, I go and get my —— my blocd
results every six mcenths and can, you know, kind of lcok at
them togetner, compare the two.

MR. STAUDAHER: Pass the witness.

THE COURT: All right. Cross.

CROSS-EXAMINATION

BY MS. STANISH:

C Good afternoon.
A Hi.
o My name's Margaret Stanish, I represent Dr.

rt
O

Desai. Have you heard that there's new crugs coming cut
treat hepatitis C?

A Yes.

c Are ycu —- do you know at this time whether
you're going to take any of that?

A I'm censidering it, but I -- I have nct
investigated it. My doctor says 1t's going tc be out same
time next year and he will keep me updated on the symptoms
—— and how well it's been doing with the other subjects.

o So your plan is to —- at least continue what
you're —— have been doing for the past several years, that
monitor your condition.

A Right.
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®; And you've been doing healthy things like
watchirg your diet and so on.

A Right.

C I just want to clerify a —- a ccupie points when
you were describing your Septermber Z1st visit to the

Colonoscopy Center. All right?

A Uh-huh.

C First, you get there and you wait.

A Uh-huh.

Q Have vou waited at the other doctor's offices?
A Yes, I have. However, when I went in

specifically because I had talked to other pecple who had
issues at this particular office, that it takes them a long
time. When I went in, up to the front desk, which I had just
recalled, because I told them my husband had to be to work at
noon and so I needed to be out earlier.

Q Okay.

A So they said that theyv would —— they would try
to get me in as scon as possible.

O All right. And the —— I thought I understood
you to say that the waiting room was full of patients,
correct?

A Right.

C Is it the case that it wasn't just patients, but

it was also the people who were there to escort them or pick
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them or drop them off?

A I'm sure there -- that was the case as well.

o And kind of jumping arcund, I know I'm jumoing
around a bit. But vou had the procedure done, you were in the
recovery room and as I —-— and you came to while you were in
the recovery room, correct?

A Right.

C And when you came to, were you hooked up to &
monitor or something?

A I was hcooked up to the blood pressure monitor.

Q And then a nurse came by and told you vou had —-

your pressure looked somewhat high.

A Right.

C And then she left and you didn't see that woman
again.

A Right.

Q AT some point,'I -— T understood you to say that

" a man came and escorted you to where?

A Well, he escorted me to the area where the — a
nurse, I'm assuming she was a nurse, where she provided my
results.

AT —-
Some of the results.

All right.

b= ORI

Okay.
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o A discharce nurse?

A Right.

C And she gave ycu written instructions and verbal
instructions.

A I think it was verbel. She may have given

writter, I don't recall. ERuat she did show me, you know, the
—-— the test where they show that there was & polyp that they
had removed, but it was going down for testing for cancer.

C At what —- did vcu get dressed before visiting
with that discharge nurse or did vycu get dressed before or
after cetting discharged?

A After 1 saw her.

C Okay. So you're in & —— you're in your gown
visiting the discharge nurse. Does that sound right?

A Well, my husbanc was standing —- my husband was

)

right next to me at that point. I must have dressed, yeah.

Q

¢ Yeah, you wouldr't nhave walked cut in that gown.

A Well, I -- veah, okey, I probably got dressed in
the room and then walked out because I —-- I recall my husband
being there with me.

C All right. So the —-- the man who escorted you

from the recovery rocom took you to a dressing room?

A Yes, the same cne where I was at before.
) That makes sense.
A Yes.
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MR. STAUDAHER: That wasn't why we were before the
bench.

MS. WECKERLY: Just to correct the record, I had no
idea the Court wes goinc to take a break. I -- we want to
tell the Court we're goingc tc treat him as an adverse witness.
1 told counsel I don't want anything communicated to him. I
consider him in viclaticn of the agreement. If nothing's
communicated and he gets back up on the stand, it's like we
never took a breek and it's harmless. But his counsel is now
on notice that we consicder him in breach, which they need to
e because theyv're representing him.

THE COURT: I find that there's been no misconduct
for the reasons Ms. Weckerly stated, the reascns the Court has
stated. If anyone needs to use the facilities let's do it and
get started agein.

(Court recessed at 10:44 a.m. until 10:48 a.m.)
(Outside the presence of the jury.)

THE COURT: Just bring your client back and we'll put
him back up on the witness stand.

Mr. Matnahs, come on back up here to the witness
stand, please, and have a seat. It's Day 12, Mr. Wright. My
monitor shows your notes, but I'1l turn it off. Whether the
other monitors do or not. I'm going to turn it off. I turned
mine —— I turned my monitor off because that's easier than

making you move your notes.
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MR. WRIGHT: Thanks.

THE COURT: I had Janie turn the other monitors cff
so you could keep your notes there, but my monitor always has
it.

MR. WRIGHT: I was wondering.

(Jury reconvened at 10:50 &.m.)

THE COURT: All right. Court is now pack in session.
Everyore may be seated. Mr. Wright, you may resume your
h cross—examination.

MR. WRIGHT: Thank you.

BY MR. WRIGHT:

i C When we left off you were in the Ciark County
Jail.
A Okay.
¢ You - you were released, obviously?
II A Yes.
C You post bond?
I A Yes.
C Okay. Did you have to use a bail bondsman?
A Yes.
e Okay. 1Is that expensive?
| A Very.
i ‘ C Okay. There —- thereafter you hired a criminal

|| defense attorney because you realized you had been indicted,

correct?
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client,

Correct.

A

C And do you remember —— who did you hire?

A Michael Cristelli.

o Okay. Anc Mr. Cristalli represented you from

you hired him up through the accuittal, correct?
Correct.

£

Looking tc see if he was here.
I don't thirk so.
Okay. His asscciste is here, correct?

Correct.

Ms. Morgan?

A

C

A

C

A

Q

A Correct.
C Okay. Anc thet -- that was June 2010 —

A Yes.

Q —— that you were charged, correct?

A Yes.

C And at the time you were indictec with my

Dr. Desai, and with Ron Lakeman, another CRNA you

worked with, correct?

vials.

Okay?

A Correct.
o; And on the use of procpcefol, use of propofol

Okay? Using the propofol vial until it's empty.

A Yes.

Q Treating it like & multi-use vial. Okay?
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A Okay.

C You were aware that that had beern & standard
practice to co that, correct?

A Correct.

C And you were aware that that had been done at
Cr. Desai's clinics where you were and elsewhere, correct?

A Correct.

c And in fact, do you —— do you recall cnce —-
cnce you're charged June, 2008, your lawyer then files various
motions. Were you aware of that?

A Yes.

C Okay. And did you get what we called discovery?

b

Possible. I don't recall it right at the

mroment .
C Okay. Well, the grand jury transcript?
A Yes.
¢ Ckay. Did you read that?
il A Most of it.
C Okay. And discovery means evidence turned over

bv the prosecutors.
L A Okay.

C And did you look at grand jury transcript and
cther evidence?

A Yes.

o Okay. And do you recall what a writ of habeas
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| corpus 1s?
J A No.
Q Okay. Do you —-— do you recail your lawyer

{
filing a moticn of some type challenging your indictment and

i
taking the positicn on your behelf —
MR. STAUDAHER: Ckjecticn, Your Honor. I think it

viclates what we talked about earlier.

THE COURT: Well, he —— ne can answer the question.

He can ask the question.
BY MR. WRIGHT:

Qo Filing a motion with the court and taking a
position as the lawyer for ycu thet multi-use of propofol
vials with aseptic techrnicue is a standard ongoing practice.

A You're asking me if he filed that for me?

¢ Yezh.

THE COURT: If you were aware that he did that.

A I ar not aware, 1'm sorry.

THE COURT: All richt. Mcve on, Mr. Wright.

BY MR. WRIGHT:

0) Okay. That if he did, that is true, correct?

A If he did, ves.

Q Okay. Richt. And what he -- 1f he filed a
motion on your behalf representing that multi-use of propofol
with aseptic technique is a standard practice that was ongoing

and encouraged at the time of these offenses.
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MR. STAUDAHER: Objection to the extent of vague and
armbiguous with regard to ——

THE COURT: Yeah, that's sustained. Well, standard
practice where encouraged, encouraged by —— 1 mean —-

MX. STAUDAHER: And also, we haven't estaplished
whether it's patient to patient, within the same patlent —-

THE COURT: Yeah, that —— there —— I mean ——

MR. WRIGHT: You can establish it on cross.

THE COURT: Well, Mr. Wright —-—

RY MR. WRIGHT:

o The multi-use —— the multi-use of single use
proocfol within the boundaries of aseptic technique — let me
see if this refreshes your recollection.

MR. WRIGHT: 1I'm approaching with his writ.

THE COURT: Just read it quietly to yourself.

THE WITNESS: Okay.

MR. STAUDAHER: And I will cbject as long as the
question stands where it's vacue and ambiguous as to whether
it's patient to patient or between patients.

MR. WRIGHT: T can restate 1it.

THE COURT: All right. Mr. Wricht, I've already told
him he has to restate the question. 1 felt that his prior
question was vague, ampiguous and overly complex.

BY MR. WRIGHT:

o Is the multi-use of single-use propofol vial
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within the boundaries of aseptic technique a regularly
accepted and encouraged practice at the time cof the offense
conduct, meaning 20077

MR. STAUDAHER: Objection. Same objection and the
fact we're now not talking about necessarily the clinic.

THE COURT: Okay. Well, ask -— by practice, are you
J asking at the clinic or practice in the community as a whole
or —— all richt.

MR. WRIGHT: I didn't write 1it.

THE COURT: Well, Mr. —— either did Mr. Mathahs.

MR. WRIGHT: His lawyer did.

THE COURT: Okay. Mr. Wright, rephrase the question.
BY MR. WRIGHT:

o Okay. Using propofol, multi-use, between
patients, use propofol not done, use it again on another

patient. Okay?

A Okay.

C When I say multi-use, that's what I'm talking
about.

A Okay.

Q Doing that, I'm going back to 2007, which is the
rltime of the offense concuct. Okay?

A Okay.

Q Doing that at that time, using aseptic

technique, that use of propofol was a standard encouraged
i
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practice in the community, correct?

A I den't know about encouraced, but it was a

standard pract-ce.

C Okay. In the community?
A Yes.
C Now we go along, you're indicted June 2010.

There cormes a time, if vyou recall, four years later. Let's

move ir. to 201z. Okay?

A Okay.

C You're still under indictment the whole time,
richt?

A Correct.

o You were indicted -- do you remember how many

crimes were alleged against you in the original indictment?
A Twenty-eicht, 29, somethinc¢ like that.
o Okay. Anc if you add it up -- and that had to
do with billing, correct?
A Correct.
®; Okay. And reckless endangerment and cffenses

for causing the hepatitis C spread to these patients, right?

A Correct.
C There were 28 different crimes and they were
totaling —— sentencing --

MR. STAUDAHER: Okjection, Your Honor.

THE COURT: That's sustained, rephrase. Approach.
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(Of f-record bench conference.)
BY MK. WRIGHT:
o First indictment. You were charced with 28

crimes, right?

A Okay.
C At the —— and you knew those were felcnies.
A Yes.
" C Okay. And vou knew those added up to a lot of

years in prison.

A Yes.
“ @] Okay. And jumping to 2012, four years later,
case 1is still pending, right?
I A Yes.

Q Okay. And then you get a notice of intent to
seek another indictment. Do you recall that?
II : A Yes.
C Okay. Anc that notice in July -- end of July,
| 2012 was noticing you that the State was intencing to do what
to you?
I A Prosecute us for murder.

C Okay. And the —- that increased the exposure,
the penalties to you, correct?

A Correct.

@) And based upon that, did you agree to go talk to

llthe prosecutor?
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A Yes.

C Okay. Now, had you previously —-- I Jjumped over
something there. Had you previously gone and talked to the
feds, federal prosecutors?

A Yes.

C Okay. With that -- that -- do you recall if
that was back in 2010 after you had been indicted by the
State?

A Yes.

@] Okay. And you —— when I say you went and talked

to the federal prosecutors, you went with your lawyer,

correct”?
A Correct.
o Okay. Mr. Cristalli?
A Correct.
C And the federal prosecutcrs were contemplating

prosecuting you for billing fraud.
A Correct.
it e And you went with your lawyer and gave a —— an
interview under terms of a proffer agreement. Do ycu recall
that?
Yes.

A
“ Q Okay. Do you know what a proffer agreement is?
A Not truly.

Q

Okay. Well, it was something where you could go
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Il in and talk to them and they would hear what you have to say
and then they would decide whether they're going to make you a

witness or a defendant. Is that true?

A Okay.
G I mean, was that vour understanding of it?
it A I understand ncw, yes.
o Okay. Anc so you —-- vou went 1n and talked to

llthe fecderal prosecutors with vour lawyer, correct?
A Correct.
Q Okay. And then you —— you were not prosecuted

| federally, correct?

A Correct.
" o But you still have the State case?
A Correct.
o Now, jumping back to you getting your notice of

intent to seek murder indictment, you go in and get
interviewed with the prosecutors before they indict you for
Ilnmrder, correct?
A I den't recall.
Q Okay. Well, do you —— do you not recall the
“ date or do you not recall the interview?

A I remember talking, you know, in last fall but I
—— I thought it had already been — I mean the indictment had
already been already.

Q Okay. Well, the —— do you recall getting like a
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notice of intent to seek indictment on July 31, 20127
A I den't recall it, out if you —— I got it I'm
sure 1 did, yes.
C Okay. Anc your interview ——
MR. WRIGHT: Approach the witness?
THE COURT: You may.
BY MR. WRIGHT:
C Your interview. What's that date?
A August 7th, 201Z.
C Okay. And you were indicted for murder on
| August 10th, 2012.
it MR. STAUDAHER: Objection, Your Honor. Indicted for
murder?
It MR. WRIGHT: What'd I say wrongr?
THE COURT: I'm sorry?
MR. WRIGHT: I don't understand.
il THE COURT: I don't either.
MR. STAUDAHER: I'l1l withdrawal it, Your Hcnor.
THE COURT: Go on.
BY MK. WRIGHT:
C Were you indicted for murder three days later?
A Yes.
o Okay. And the purpose of the interview with Mr.
Cristalli, that was to enable you to attempt to cooperate with

l| the prosecutor and get a plea bargain. 1Is that fair?
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A Yes.
C Okay. Ancd so that you wouldn't be charged with

murder, right?
H

A Correct.
C And in going in for that cooperation interview,
did -- did you prepare a iist of things that you could testify

about?
i A Probably. I don't recall, but I might have.

C Okay. Did —- did you bring in -- do you recall
bringing in notes and a list of things that you could testify
Il abcut for them?

A Yes.

¢ Okay. Anc was that list of things a lot of the
| stuff you testified on cirect examination about like bite
blocks, cutting chunks in half, using extra K-Y Jelly and that
llkind of stuff?

II A Yes.

o Okay. Now, were —-— were you able —— after you
were interviewed on July 7th, were you able tc reach a plea

agreement with the district attorney before you got indicted
il

again?
A Before?
o; Yes.
A No.
0

Okay. You then get indicted for murder,
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again?

A Correct.

o Along with Dr. Desal and Ron Lekeman.

A Correct.

C Okay. Anc you have to —- cila you get arrested
A No. I think she gave us time tc get the bail ——
o; Okay.

A —— taken care cf in an afternoon, f I recall.

Q Okay.

THE COURT: Are you talking about the previous Judge?
THE WITNESS: No, you I think did.

THE COURT: 1I've never been confused with Stephanie

Miley before. I should be flattered.

I'm sorrv

THE WITNESS: I thoucht it was you. If 1t wasn't,

Y .

BY MR. WRIGHT:

a judge.

bond, ri

o The -- okay. But in any event, vou went before

You were already out on a half million dollars bail

ght?
A Correct.
C And now the district attorney is turning up the

heat with a murder indictment, correct?

A Correct.

e Okay. And they want more money for bail, right?
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i A Correct.
C How much was that?
ll A I think they goct it reduced to $50,000 for Ron
and I.

C Okay. Dic they want 2507

A Could have been. I don't recall, vou know, the
Ilnumbers now, but it could have been.

C Okey. But In any event, you had to get an

Iladditional bail ocnd ——

A Yes.
Q — of 50 and ycu remained out?
ll A Yes.
C Okav. Anc then you —— within a number of months

I with this new murder incdictment, ycu reached a plea bargain,
correct?
" A Correct.
C And with the murder indictment you -— ycu knew
llyou were facing life in priscn, correct?
A Correct.
o] And that entered intc your consicderation on
| going in and meking your deal with the prosecutors.
A Correct.
il 0 And that —- that deal resulted in a written plea

agreement that we call —- called a plea bargain, right?

II A Correct.
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®; And you acreed to plead guilty to certain

charges and the murder would be dismissec, correct?

il A Correct.
C And did you have negctiations abcout your
penalty?
A T think Mr. Cristalli did. I dern't know that I,
you know —-
C Okay. Did -- did the -- you were Interested in

how long you would go to prison.

F# A Correct.
o And that was negotiated, correct?
A Yes, correct.
C Okay. And it ended up in plea bargain where

I your sentencing exposure, that means what vou cculd get —-
A Correct.
C — is 28 months minimum, 72 months meximum.
Does that scund right?
A Yes.

@ Did —— and of course you couid only get that

deal if you entered into another written acreement agreeing to

Jtestify for the State, correct?
A Correct.

C And that's why you're here.
A Correct.
Q

Okay. And in that —— that's a -- do you recall
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the December 10, 2012 -- December 10, last year that you
entered intc the agreement anc came into Court in front of
Judge Adair and pled guilty and agreed to testify?
i A I remember it's December. I don't remember
il exact cate, but if it was the 10th, it was the 10th.
MR. WRIGHT: Approach the witness.
THE COURT: You nav.
P'BY MR. WRIGHT:

C This —— there's a —— a third amended indictment.
That's December 10th, 2012 —-
it
A Yes, okay.
o —— ckay. They filed something new for you to

plead cuilty to, correct?

i A Correct.

fl C Your cuilty plea agreement is December 10, 20127
A Correct.

il C And your agreement to testify December 10, 2012.

FJ A Correct.

H C And vou signed each cf those documents, correct?
A Correct.
C Now your agreement to testify —- this is an

agreement entered into between yourself and the Clark County

District Attorney's office.
J A Correct.

H| o And you agreed to cooperate voluntarily with the
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Clark County District Attorney's Office and the Las Vegas
Metropolitan Police Department in the investigation and
prosecution of Dr. Desai and Ronald Lakeman, correct?

A Correct.

C And you acree you will provide true information
and testify fully and truthfully in all court proceedings.

A Correct.

c And —— and you agree that the over —— overriding
all else, it's understood that your obligcation 1s tc be
truthful regardless of who is asking you questions.

A Correct.

C Now, you had —— before entering into this
agreement tco cooperate and plea bargain on December 10th, you
had already been interviewed, debriefed at lencth on August
7th, correct?”

A Correct.

@ And that's when you told them about all of the
wrongdoing you say you witnessed at the clinic.

A Correct.

¢ And vyou told them, the police and the district
attorney, this was true and correct, correct?

A Correct.

o] And so the district attorney, when he enters
into this agreement, already knew what you were going to say,

correct?
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A I assume ——

MR. STAUDAHER: Okjection. Specuiation, Ycur Honor.

THE COURT: Rephrase.

BY MR. WRIGHT:

C When you enterec ‘ntc this agreement, ycu had
already been interviewec for rours in a cooperation interview
{| to tell them what you cou’d testify about, correct?

A Correct.
Fl Q And they -- you told them that was the truth,
l|correct?

A Correct.

i

o; And you —— the prosecutor, at the time of the

plea acreement, already knew what you would tell them and

o
me—

testify to, correct?

il A Yes.
o And part of the plea agreement, after all your
promises to tell the truth, final clause says, "It 1s further

understood that this entire acreement, vyour deal, will become
inull and void and Keith Mathahs will lose the benefits of this

agreement for any deviation from the truth," correct?

it A Okay .
o I mean, do you recall that?
A If that's what it says.
- Q Okay, well ——
A Okay .
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®; You —— you understood that if you deviate from
what you had told them you were in Jjeopardy?

MR. STAUDAHER: Objection, Your Honor, that's deviate
what told, no, that's not what it says. It says the truth.

THE COURT: All right stick to the language of the —-
BY MR. WRIGHT:

e Okay. You had already told them what yocu had,
correct?

A What I knew, yes.

o; Okay. And you told them that was the truth when

you wert in to make your cooperation agreement, correct?

A Correct.
C So they knew what you would say, right?
A I assume they would, yes.

¢ Okay. Ancd so part of the deal is it is null and
void if there is any deviaticon from the truth, right?

MrR. STAUCAHER: Objection, Your Honor --—

THE COURT: He said from the truth.

MR. STAUDAHER: Okay.
BY MR. WRIGHT:

C Correct?

A Correct.

o; Of course, you had already told them what the
truth was when you went in for your cooperation interview,

right?

KARR REPORTING, INC.
91

001875




w N

11

12

13

14

15

16

17

A Correct.
o When you went —-- came into this courtroom and
ll pled guilty, aside —- aside from ycur cooperation agreement to

testify, you also have your guilty plea agreement, correct?

A

C

A

Q

Okay .
That's the one December 10th?
Correct.

And you came in to this courtroom and pled

guilty, correct?

A
o

A

Yes.
And do you recall what you pled cuilty to?

The exact —- nct exactly the different accounts

I don't recall, no.

Q

Okay. Count One, criminal neglect of patient

resulting in death.

>0

9

Okay.
Would —- would that be Mr. Miana?
Yes.

Okay. Criminal neglect of patients. That would

be the other patients.

A

= GRS I O

Okay.
Is that correct?
Yes.
Insurance fraud.

Yes.
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C Obtaining money under false pretenses.

A Okay.

C And conspiracy.

A Okay.

C Is that right? And you were facing —- you had
-— you actually —- first you were facing 28 charges like that,
right?

A Yes.

C Then they added murder as a 29th ——

A Okay .

C —— right?

A Yes.

C And then in order to —— after you did your

cocperation interview, they let you plead to five counts,
ricght?

A Correct.

C And you were —- aside from what they promised
you in your plea agreement, you were facing —-

MR. STAUDAHER: Objection, Your Honor.

THE COURT: Well, overruled. Go on with your
question.
BY MR. WRIGHT:

C You were facing on Count One, what's that?

A Twenty ——

MR. STAUDAHER: Objection, Your Honor.
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THE COURT: 1'll see counsel up here.
(Off-record bench conference.)

MS. STANISH: Oh, excuse me. Mr. Santacroce said
that he entered in some exhibits.
i THE COURT: Oh, I'm sorry. SO —-
MS. STANISH: That'd be his or do you ——
THE COURT: Richt.
MS. STANISH: Okay. It's our first.
MR. WRIGHT: Besides A?
il THE COURT: I was asking Ms. Husted because I'm not
aware of what —— so the jury's clear. Let's make Mr.
Lakeman, it will be letters with & 1 following it and Dr.
Desai, defendant Desai, it will be letters with a 2 following
it. That way it's clear for the Jury when they get -- get the

Il exhnibits in the back. Because otherwise they'll be two A's

and two B's and two C's, which is impossible cr difficult for
them to keep track of and it's confusing in the argument. SO
let's do it that way then. Maybe I'm the only one —-— right.

MR. WRIGHT: Al and BIl.

THE COURT: Right.

MR. WRIGHT: So we're —— ckay, I got you.

THE COURT: All right. Then Mr. lLakeman's gcing to
be two.

MR. WRIGHT: Approach the witness, Your Honor.

]
BY MR. WRIGHT:
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signature?
A
C
A
C

| A

I ¢

=R @ R

C

A

C

A

Q

Desai's proposec Al, just look at it. Does that

lock like your guilty plea agreement? Recognize the

Right, uh-huh, correct.
And it's cated December 10, 20127
Correct.

Defendant Deséi's Bl agreement to testify.

il That's your signature?

Yes.

Thank you. On -- where -- where I was on your

guilty plea agreement —-—

Ckay.
—— you were facing five charges, correct?
Correct.

And they had various amounts of years ycu could

theoretically be facing, but ycu had entered into an agreement

to a set amcunt at the most, correct?

Correct.

And it was agreed at the sentence, any

sentencing wou'd run concurrent rather than consecutive. Do

you recall that?

Yes.

Okay. And that means even if you got like 28

fl months on Ccunt One, 28 months on Count Two, 28 months on

Three, 28 months on Four, 28 months on Five, all you'd get is
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28 months, right?

A Correct.

o That's what concurrent means, they're running at
the same time.

A Correct.

Q And if i1t was consecutive, it just adds up on
top of each other.

A Correct.

@ And you understood that this was a conditional
F|plea acreement, correct?

A Correct.

C And it was conditional in the sense ycu and the
district attorney agreed to it, right?

A Correct.

o And agreed to this sentencing exposure that we
P Jjust talked about, right?

A Yes.

C But Judge Adair uitimately will be sentencing
Ilyou possibiy, correct?

A Correct.

¢ And what if she seid I want to glve ycu more
than 2& under this, 28 months. Okay? What if she sald I want
Plto give you 15 years? You have the right to do what?
A Object, I guess. 1 don't know.

Q Well, yeah, that ——
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A I don't know.

o — plus —-

THE COURT: And we've seen how well those work in
here.
BY MK. WRIGHT:

C You get the -- this is a conditional plea in the
sense that if the Court should not go along with it, you have
the richt tc withdraw, back up out of the plea bargain and ¢o

back to square one.

A Okay. I understand you now, okay.

@ Is that —— I mean is that your understanding —-
A Yes.

o —— of what it was?

A Yes.

o Okay. Anc part —- part of your plea bargain was

you would agree tc pay in a restitution. Do you recall that?

A Yes.

@ Okay. A restitution would be like anything to
victims, right?

A Correct.

C But it was alsc agreed that the restitution
shall not duplicate any amounts paid as civil awards or in
settlements, right?

A Correct.

Qo In other words, you're —— you're aware that
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various victims in this criminal case have been paid money

through civil lawsuits, right?

A Correct.

o And so you —- you don't have to ccuble pay them,
right?

A That's correct.

@ Now, having entered into this anc entered those
pleas, it —-- it was also agreed at the same time that your

bail would be reduced, correct?

A The half a millicn wculd be takern away, vyes.

9, Okay. Is that because —— were you still paying
a premium on it?

A It had been paic when we oricinally were
indicted.

C Okay. You needed that half million dcllar bail

bond reduced, go away, to what if you'd already paid for it?

A T don't know. Judge took it away, that's all I
know.

C Did you put up collateral or something?

A No, no!

C Okay. So in any event, as part of the plea

bargain was your bail's dropped from 550,000 to 50,000.
A Correct.
) And it was agreed -- this was in December, 2012,

put it was acreed the sentencing wculd be continued until
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after you perform by cooperating, correct?

A Correct.

o; Ckay. So even though normally sentencings come
like within three mecnths, your deal was you have to wait so
that you can fulfill your cocperation agreement, correct?

A Correct.

C And then ultimately you'll be sentenced.

A Correct.

C I'm going to go to your testimony regarding 31
minutes anesthesia time. Ckay?

A Okay.

C The —- as I understand it, you were told to put
down more than 30 minutes on your anesthesia records —

A Correct.

C —— correct? I think you testified in here on

direct, Dr. Desai and Ann Lobianbo told you that when they
taught you the ropes when you first started working.

A That's correct.

C Okay. Ancd the —- you explained I believe that
Dr. Desai talked to you about there beinc a global anesthetist
Il fee uncer scme of the contracts. Do you recall that?

A Yes, 1 do.

o And dc you recall that that conversation with
Dr. Desai about a global fee, that that was in the context of

Il @ conversation with him about cost containment?
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A I den't recall the ccst corntainment part of 1t,
no.

C You don't recall that?

A No.

0 Do you recall telliing the feceral prosecutors
that that was the genesis, that's what that ccrversation was
abcut?

A Well, when I asked, that's what I was told, that
it was a glcbal fee that he was paid for anesthesia services,
which was $65.

o Are you aware that like Sierra Hea th and HPN
paid $€5 a global fee for anesthesia?

A I'm not aware which companies, but I was aware
cf the $65, ves.

o Okay. And did you tell the federa. prosecutor
—— now this, I'm going back to 2010, that's when vou were
meetinc with the feds with Mr. Cristallil.

A Okay.

C Did you tell them that you had a conversation
with Dr. Desai, which was in the context of cecst containment
when Dr. Desal told you that you gct a global —-- that he got a
global fee of $65 for the anesthesia?

A If that's what I said, yes.

Q Okay. Well, is that true?

A Yes. I -- I don't know what you're saying about
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the containrent. That's some verblage that I con't know that
llI woulc have said, but I mean it might have been added to it
or something.

o Okay. See if this refreshes your reccllection.
Read this richt there.

THE COURT: Just reac it to yourself.

MR. WRIGHT: Page three.

A You know, the containment is what's throwing me
cff. I don't --
BY MR. WRIGHT:

C Okay. Do you -- do you deny telling the federal
Ilprosecutors that?

A If they got it there, no, I can't deny it, I

would have said it. But I doen't --

C Okay. Well, wculd that be in & —— 1in a

discussion abcout the —-- the costs'of procedures, cost
“ containment ciscussion?

A It would have been fcr the anesthesia part of
it, yes, uh-huh.

) Okay. I think you alsc, on direct examination,
|| must respond to her various anesthesiolocy —- your charts for
“ anesthesia were gcne through, right?

A Correct.
Q And on there there were some checks for what I

call vital signs, right?
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A Correct.

C Ckay. And I think ycu saic on direct in here
for the prosecutors that Dr. Desai told you tc put these
checks down after, long after the procedure was over.

A Dr. D and Dr. —— I mean Anr Lobianbo, that's —
it was the instructions that the chart was supposed to lock
like it was a full 30 or 31 minutes, yes.

P
rederad

@) Okay. Do you recall tellirg tne
prosecutors that you macde the vital signs match the anesthesia
time and that at no —— no time did anyone tell vyou to dc that?

A No, I don't.

0 Ckay. Let's see if this refreshes your
recollection. Page two. Read that to yourself.

A I don't recall saving that, no, I don't.

@) Is it — is it -- is what you tcld the federal
presecutors correct?

A To the best of my knowledge, ves.

Do you know Melvin Hawkins?

Yes, I remember him.

What was he?

A surglcal tech.

Worked there for & number of years?

Yes.

Nice quy?

= O O O - ©.

He was always busy working.
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A
@
A

Q

Nice?

Always nice to me.
That's all I was asking.
Oh, okay.

Want To go To your testimony here on direct

examination about whether or not vou and Ron Lakeman, when and

for what reascns vou &ll rmight change rooms. Okay?

could be more

[l crRNA, right?

A

C

A

C

A

Okeay.

And zt the clinic there's two procedure rooms,

Correct.

Each cne —- well, sometimes there was a third

Correct.

Infrequent?

Infrequent.

Okay. Anc 1f there was a third, then there
what ?

Going between —-— or going —— making a circle,

going around between rooms and to the recovery area and ——

C
A

C

Okay.
—— going back into the other room.

Well, on the days in question here, July 25th,

September 21, you're aware there were two CRNAs and not three,

right?
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A The July cate you're talking abcut I was cut of
state, so I don't recall that.

o Okay. I mean, did you —- did ycu see it like in
the incictment and in the discovery?

A Yes.

o I mean, you were actually chargec for the July
21 date, correct?

A I saw that.

] Okay. I mean it made no difference tc the
district attorney you were out of state.

MR. STAUDAHER: Objection, Your Honor.

THE COURT: That's sustained.

BY MR. WRIGHT:

C It made no difference to the grand jury that you
were out of state and had nothing —-

MR. STAUDAHER: Objection, Your Honor.

BY MK. WRIGHT:

C —— to do with it.

THE COURT: That —- thet's —— Mr. Wricht, that's
sustained &s to the form of that question, whether it made a
difference.

BY MR. WRIGHT:

o Did it make any difference to the grand jury in

Hreturning the indictment —-

THE COURT: Mr. Wright, I sustained that —-
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MR. STAUDAHER: Obkjection, Your Honor.

THE COURT: -- questicn as to the form of what made a
difference to the grand Jjury. You can ask him, vou were
indicted for this even zhouch you weren't 1in the state or you
weren't in the state on this cate c¢r whatever. But what the
prosecutors thought or what the grand jury may heave thought is
not the subject & fair cuestion tc this witness.

MR. WRIGHT: ©Okay. I'm scrry to have kept repeating

that. I thought it was my phraseology that was off.

- BY MR. WRIGHT:

o You were indicted for the July 21 incident.

A Yes.

C Okey, now ——

MR. STAUCAHER: VYour Honor, T believe it's July 25th,
just for the record.

THE COURT: I'm sorry, I couldn't --

MR. WRIGHT: July 25th, I misspoke.

THE COURT: All right. July 25th.
BY MR. WRIGHT:

Q Thank you. Wner there's two CRNAs on duty.
Qkay? |

A Okeay.

Q Two procecure rooms going, at -- at the clinic,
seven a.m., two physicians there, gastroenterclogists start

performing procedures. Okay?
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A Okay .

C You —- you stay in one room except for certain
circumstances, correct?

A Correct.

C And if —-— if it wes you and Ron Lakeman working

cn a given day, he'd be in one room, you'd be in a different

roam.,

A Correct.

C And the propofcl always stayed in the same room,
correct?

A Yes.

@] And the needles and syringes stayved in a

separate rocm.

A Correct.

e And all of the supplies for that metter that the
CRNA used stays in each room and is not taken to a different
rocm.

A Correct.

Q And that was the way it had been the entire time
you were working there when there were two rocms, right?

A Correct.

o) And there was absolutely no need for propofol,
needles, syringes, supplies to be sent back and forth from
room to room.

A Each room had -- had an abundant supply, ves.
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o Okay. And when you are treating a patient, by
treating I mean providing anesthesia to a patient.

A Okay.

o A patient rolls in, you've either already talked
to the patient outside or you're talking to the patient for
the first time in the procedure room. Okay?

A Correct.

C Most of the time vou have a file there that has
like a history and physical cr it, correct?

A Correct.

0 Because the —— the patients don't just show up
for their endoscopy, for their procedure and that's their
first time ever at the place, right?

A Not unless it's an emergency or something.

Qe Okay. But vour —-- vycur normal routine
screening, the patient has already been to the gastro site,

the doctor's office, anc has been interviewed, a history and

| physical taken, a determination that you're gcing tc have a

colonoscopy made and then it's scheduled for a later date,
right?

A Correct.

Q Okay. And then when that patient comes rolling
in, you've got that history and physical if —— if there —— if
—— we're following the normal procedure if it's there,

correct?
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right?

allergic to eggs.

anesthes.a.

1f it was there, ves,

Okay.

I would say most of the time.

Wwere ncne.
Okay. Coculd have been

Could have been.

Okay. But if —— if —-

and take advantage of the

A Absclutely, ves.

C Okay. Ancd if it's not
varicus questions.

A Yes.

C Okay .

Yes, absolutely.

uh-huh.

Ancd it was normally there.

There were times

an emergency.

if it's already there vyou

records.

there you ask the patient

About bad past experiences, are you
I mean, there's standard questions you want

to know to make sure it's safe for them to undergo the

You would ask them those questicns.

Yes.

Okay.
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A Yes.

9] Okay. The -- there's a nurse present, a
registered nurse, correct?

A Correct.

C There's also & tech present, correct?

A Correct.

@) And then you're the fourth perscn.

A Correct.

@) That's assuming everything's there ready, the
tech's ready, the equipment's ready, the nurse is ready, the
doctor's there ready, you inject the anesthesia, right?

A Correct.

@) Okay. At any time when the patient gces to

sleep and patient remains asleep or close to asleep until the

Il colonoscopy, the procedure, whether it's an endoscopy or a

colonoscopy, until it's done, right?

A Correct.

C Okay. Anc the scope was withdrawn from the
mouth or the other end.

A Right.

Q And then that's like the end of the medical
procedure.

A FFor the doctor, yes, other than doing ——
completing the computer part of it.

Q Okay. That's entering in the things. There's
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photographs taken —-

A Right.
C —— of inside and everything else.
i A Correct.
C Okay. Anc then you are —-- you are caring for

the patient who's quickly coming tc.
A Correct.

C And at the time the patient's gct that little

thing on your —-- your finger for —-—
A Pulse oximeter.
" C Yeah and it's got blcod pressure —-
A Correct.
C — heartbeat, heart rhythm —-
" A Right.
C — all those things are hooked up to computers

and things.

A Oxygen, uh-huh.
" ‘ C Right. And you're watchinc all of that tc make
sure everything's safe.

A Correct.

C Okay. And so when —— when the symptoms are all

“ —— the patient is healthy and is gocing to be —-- heart rate
good, 02 good, everything A-OK, out to the recovery room,
right?

" A Correct.
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C Until —— from the time you inject the anesthesia
to where you have made the determination the patient is
comfortable enough and it's safe enough to move the patient to
the recovery room, have you left the patient's side?

A No, I wouldn't have left the side of the
patient.

C Okay. So that -- and you wouldn't because

you're the anesthetist and ycu're the one monitoring

H \ - . . . .
'everythlng for the anesthesia portion of it.

A Correct.

o And if anything goes wrong you need to be right
there.

A Absoclutely.

Q So if you had to go to the kathroom or something
you wouldn't just say time out, doc, and walk out?

A No.

o Okay. And vou wouldn't say I think I got to go
cver to the other procecdure room and see how Ron's doing.

A No.

Q Okay. Never, never, never would you ever leave

frcm starting until safely complete.

A No, I would not leave a patient, 1it's
abandonment .
G And you don't know —— I mean and it —- that's

the same for every CRNA to your knowledge.
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A To my knowledge.

C Now, the only times you may go to the —- a
different procedure room and like to go over and do a
procedure in Ron Lakeman's rcom. Okay?

Okey.

Would be first, lunch breaks.

>0

Correct.

C Okay. And that -- they start at like seven in
I the morning and then there were staggerecd lunches for the two
CRNAs.

Correct.

Around 117

A

C
] A Probably around 11:30.

o Okay. And then one CRNA would go to lunch.

A Correct.

C And then come back half hour later and then like
you would gc to lunch for a half hour.

A Correct.

C Okay. Now during those —-— during those times,

we're now down to one CRNA during the lunch hcur.

A Correct.
e Okay. And so at that time you may on occasion
go over to — 1'll call it Ren Lakeman's room where he's the

il CRNA for the day and do a procedure, participate in a

procedure in that room.
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o Okay. But yvou wouldn't be doing two procedures

—o

in one room.

A Never.

C I mean two procedures in two different rooms at
the same time.

A No, never.

C Okay. So when —-- wnen there's evidence and
testimony about this changing of rcoms, it would be you
lf completed fully a procedure in your room. Ckay?

A Okay.

C Patient's safe, you can now .eave bedside and
then a doctor may be waiting because Ron Lakeran's at lunch

and then you go over and you perform a complete procedure in

Ron Lakeman's room.
l! A That's correct.

o] Okay. And once again, even f Ron -- suppose
Ron came back from lunch and you're halfway thrcugh the
procedure. You stay with the procedure.

A You finish the patient, vyes.

C Okay. You don't just slap hands and take off.

A No.

o; Okay, full procedure. And so then, when you
complete a procedure there in Ron Lakeman's rcom, ycu may do

back over and it's ready to start another one in the —— your
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room.

A Correct.

Q Okay. Ancd then Ron Lakeman comes back from
lunch ana ycu get to go tc lunch and Ron may do the same type
of charnging.

A Sure.

C Okey. Anc to your knowledge, recolilection, you
-— you would never, when vou were changing rocms like that,
you wouldn't carry the propofol from your room over Lo Ron's
room while he goes to lunch.

A No, I wouldn't.

C Okay. So you wouldn't carry needles and
syringes.

A No.

C And you don't carry them around in your pockets.

A No, I don't.

o; Everything is there in each room separately.

A Yes.

o Ckay. Anc so during the lunch hour there could

be charging. And additionally, you said something about
bathroom break.

A That woulc be the other one, yes.

C Okay. Now a pbathroom break, can you recall a
specific time when that happened?

A No, I can‘t.
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] Okay. The —— I guess i1f some emergency came up
you would gc spell -- relieve Ron Lakeman, rignht?

A Okay.

¢ But you —-- if you did, you would have been done

with your procedure.

A Yes.

C Because you aren't gcing tc leeve the patient.
A No, I'm not.

C Because Ron has to gc tc the bathroom.

A Right.

o; Okay. If anything, you're done and vcu may go

relieve him just like a lunch hour tvpe of proceeding.

A Exactly the same.

C Meaning, you would —— if he really had to go for
whatever reason, you would go do a procecure in that room.

A Yes.

C But that —— that i1s if it ever happened, that is
so infrequent that you have absolutely nc reccllection cf
anythirg like that ever occurring.

A I den't recall it, but, vou xnow, 1t could have.

Okay, it's possible.

L@

A Possible.
o But you don't remember it?
A No, I don't.

THE COURT: Counsel, approach.
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(Cff-record bench conference.)

MR. WRIGHT: We're almost to lunch. We are at lunch.

THE COURT: Oh, okay. All right, ladies and
gentlemen —-

MR. WRIGHT: 1I'm done.

THE COURT: -- I guess we'll move into the lunch
break then. Why don't we take until 1:15 for the lunch break.
And before I excuse vyou, I must admonish you that you're not
to discuss the case or anyvthing relating to the case with each
other or with anvcne else. You're not to read, watch, listen
to any reports of or commentaries on this case, any person or
subject matter relating to the case. You're not to do any
indeperdent research by way cof the Internet or any other
medium. And please don't form or express an cpinion on the
case. You may place your notepads in your chairs. 1 saw
maybe some of voua have cuestions, if you want to hand them to
the bailiff as you exit, that's fine.

(Jury recessed at 12:11 p.m.)

THE COURT: All right, Mr. Mathahs, you're excused
for the lunch break. During the lunch break you're not to
discuss vour testimcony with anyone who may be a witness in
this case unless the prosecutors need to talk to you for any
reason.

MR. CRISTALLT: 7T dicdn't know if counsel wanted him

admonished about speaking about —— with his own counsel during
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the break at ail.
THE COURT: Right. Basically don't discuss your
testimony. All right, sir, you're excused.

MR. WRIGHT: He —— he doesn't talk tc the State or to

THE COURT: Richt.

MR. WRIGHT: Oh, okay.

MS. WECKERLY: Okay. Yeeh, I misunderstcod —— I
misheard you.

MR. CRISTALLI: Or -— or his attorney.

MR. WRIGHT: Right, right, that's fine. Yes.

THE COURT: So, sir, you're excused. You're free tO
leave for the break. 1:15 is when we'll be back.

Did yvou get any new questions? A:l right. I've got
six sheets up here of pending questions and if -- I'm scrry?
I'm just going to leave them up here and then 1f you folks
want to look at them before you leave for lunch and when you
get back from lunch, you can c¢o that. Is there anvthing we
need to put on the record before we take our lunch break?

MR. WRIGHT: No, Your Honocr.

THE COURT: All right.

MS. WECKERLY: Just —— I would like to put one thing
on the record.

THE COURT: All right. Sir, can we have the door

shut? Thanks.
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MS. WECKERLY: I just want the record to be clear
when we took the break and discussed that Mr. -— that the
State's opinion was Mr. Matnahs was in breach of his agreement
with the State, his attorney -- neither his attorneys nor the
State's attcrneys nor the defense counsel informed him that
the State ccnsidered him in breach, so there couldn't have
been any influence con his testimony.

MR. WRIGHT: ©Not tc my kncwledge.

THE COURT: Richt. I meen, I didn't see anyone
inform him. The record’'s clear the Court admonished his
lawyers not to inform him and no one else left the room.

MS. WECKERLY: Thank vyou.

MR. CRISTALLI: Well, I can only speak for myself, I
didn't inform him. I don't kncw what anybody else did or
didn't do.

THE COURT: Richt. And like I said, 1 didn't see
anyone else leesve the room except for Mr. Mathahs and his
attorneys. They were acmonished nct to inform him, so we have
to assume that they didn't.

MS. WECKERLY: Correct.

THE COURT: ©Nothing really changed —-

MS. WECKERLY: No.

THE COURT: -—- in his testimony from the break until
when he came back, so. And then I'd ask the defense when

you're done with the cuestions just to put them back up here
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and State, you can lock at them now or at the break.

Just schedulinc, Mr. Staudaher, what co you ——- I'm
going to let you do redirect before we do the juror questions.
What do vou anticipate for recirect?

] MR. STAUDAHER: Prcbab_.y -- 1t could be an hour, I
would think.

THE COURT: Okay, &1l right. Go to lunch.

(Court recessed at 12:14 p.m. unti’ 1:18 p.m.)

{Outside the presence of the jury.)

THE COURT: For the record, we had six pages of juror

questions up here. Did everyone have a chance to look at the

Jjuror cuestions?

MR. STAUDAHER: VYes.

MR. WRIGHT: Yes.

THE COURT: Mr. Santacroce?

MR. SANTACROCE: Yes.

THE COURT: Any okject_on to any of these juror
questions?

MR. WRIGHT: No.

MR. STAUDAHER: No, Ycur Honor.

THE COURT: All right, then. After redirect I'1ll be

asking the juror questions. Are we ready to start?
MR. STAUDAHER: Yes, Your Honor.
THE COURT: Mr. Mathahs, come back up to the witness

stand.
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(Jury reconvened at 1:21 p.m.)

THE COURT: All right. Cocurt is now back in session.
Mr. Staudaher, you may begin your redirect examination.

MR. STAUDAHER: Thank vou, Your Honor.

REDIRECT EXAMINATION
BY MK. STAUDAHER:

C Mr. Mathahs, I want to go through & couple of
things with you. Refore we do, I'd like if ycu would to step
down from the stand and I'll ask you about this chart. You
were asked by Mr. Wright about moving from room to room and
you said sometimes a bathroom break, if I'm recalling
correctly, and also lunch. 1Is that fair?

A Correct.

o; Just so you're oriented. This is the 21st of
September, 2007 and we're talking about two different rooms.
As you can see here, you're in this room and Mr. Lakeman is in
this other room.

A Correct.

C If you look around this time frame here, right
arcund the noon hour, between 11 something and one or 12
something, you can see Mr. Lakeman appears in ycur room.

A Right.

o Does that look like it was probably the lunch
period or the lunchtime, around the noon hour, give o take?

A I would think so.
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C The same thing. If you look down here we can
see that you are in this other room, Mr. Lakeman's room,

around the same general time, around the noon hour.

A Right.

C Does it seem like the lunch hour period down
here?

A Yes.

Q So we've cot two windows, two periods of time

when both of you are in each other's room around the noon
hour; is that correct?

A Correct.

Q And if I understand you correctly, that would be
Ia traditional lunch break or lunch relief.
A Correct.

@) Now 1in adcition to those two times, though, that

we're talking about, I want to make sure we have them correct,
you're here, right here, this is the point where you were in
the room for the lunch break and Mr. Lakeman's in yocur room
for the lunch break. 1If you co up here, kack up to right
around the 10:00 hour, you see that your name appears on a

patient on that particular record.

A Yes.
l Q So that's in addition to the lunch break.
A Yes.
I Q So you actually —-- and this is a summary of some
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records that I've shown you and admitted. Okay? But just
acknowlecge theat this is accurate, that you are in Mr.
lekeman's room in the morning time, which is not associated

with the lunch relief.

A Yes.

9, Go ahead and have a seat, if you would.

A (Witness complies.)

c Now, the patient that was referenced here and on

the record here is number 18. I'm going to show you the
criginal file. Sc I'm not going to display this for the jury
because it's got names and sc forth. We've got & redacted
version _f we need to. But because signatures and sc forth
sometimes are difficult to see when they're on a copy, 1
wanted you to see the original just to make sure.

A Okay.

C This patient here, and you don't need tc say the
name, but I want to go to the anesthesia recorc for the 21st.

MR. STAUCAHER: And this, for the record, that we're
lock &z is 47R. All of these, my understanding ere stipulated
tc admission, the patient records.

THE COURT: Okay. So it's actually been admitted
with the redactions as 47R?

MR. STAUDAHER: And it's also been admitted as
Court's exhibit, this particular one.

THE COURT: Okay. Which is the original that doesn't
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have the redactions.

MR. STAUDAHER: Correct.

THE COURT: Okay.

MR. STAUDAHER: This cne corresponds tc what has been
designated as & redacted copy cof patient 18.

THE COURT: Okay.
BY MR. STAUDAHER:

9 So I'm going tc go tc the anesthesia record, if

you would. Do you see this anesthesia record?

A Yes.

0 Now, this is the original in pen, correct?

A Correct.

C Does that bear ycur signature?

A Yes.

C Any question that that's your sicnature?

A No.

o So if this reccrd comes from the patient down

here in the other room at arcund the 10:00 hour, somewhere in
there, and we already know the times on these things are
false, correct?

A Right.

C Not even close to real.

MR. SANTACROCE: I'm going to object to that. That
misstates the testimony.

THE COURT: That's sustained.
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MR. STAUDAHER: Well, I'm asking, are the times
false.

MR. SANTACROCE: I'm going to object. Foundation.
Which time?

THE COURT: For the record, Mr. Staudaher, for
clarity, you're talking about the times on that exhibit?

MR. STAUDAHER: No. I'm actually talking abcut the
anesthesia times that have been documented for the entire day.

THE COURT: Okay. All right.

MR. SANTACROCE: It misstates the testimony.

THE COURT: Well, he asked him a question, Mr.
Santacroce. 1 sustained it as to the attorney kind of
editorializing and prefacing. So state your questicn and then
he can answer 2t if he can.

BY MR. STAUDAHER:

C The times, and just so we're clear where I'm at,
I'm talking about the anesthesia times that yocu put down on
the record for that entire day for each patient that you did.
These —imes right here on the anesthesia recorc.

A Ending time would be wrong, ves.

C What about the beginning time?

A Should be correct, I would think.

C You would think? Well, what would be your
traditional way of putting down the times? Would you start

with what you believe was the accurate time anc then just put
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it out 30 minutes or 32 minutes, 31 minutes?

A Yes.

¢ So it's your testimony that this 10:15 period of
time should be an accurate time?

A Should be as accurate as I can recell 1it.

MR. SANTACROCE: I can't hear the witness.

THE COURT: Sir, I krow ycu're turninc away from the
microphone. So try to speak into the microphcnebso everyone
can hear you. And can you state ycur answer again.

A I said the starting time was as accurate as I
can recall it would be. The ending time would probably be the
one that was falsified.

BY MK. STAUDAHER:

o Again, just so we're clear on the reccrd, the
vital signs for that entire time would have been also false;
is that correct?

A Not the entire time, but as of when the

procedure was finished it would have been, vyes.

C So at least there's false entries on this
record.

A Yes.

o) Now, I want to go to the actual page which has

the machine time. Do you see that?
A Yes.

O Okay. So the machine time here says 10:13 as a
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start and 10:23 as an end.

Okay.

|

MR. SANTACROCE: I'm sorry. Do you have a Bates
number on that?

MR. STAUDAHER: This is the oricinal cccument. I
don't have it Bates nurbered.

MR..WRIGHT: Can we approach?
THE COURT: Yeah, vycu can go ahead and look at 1it.
BY MR. STAUDAHER:

Il 0

10:13 and the actual end time of the procedure is 10:23.

So con this one it says, the machine time says

the machine,

was the machine more accurate than

" A Correct.
0, So that's a couple minutes off, but it's kind cf
close, correct?
A Correct.
C So during at least the window of, according to

yvour actual

record, machine time?

H A The endinc¢ time would have been. The beginning
time ——- sometimes the machines are off as well, but, you know.
@; But is the machine time literally the window of

time that the patient's in the room?
A Yes, correct.
o Okay. So from 10:13, according to this record,

I from 10:13 to 10:23 the patient is in the room?
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A Correct.

C And you're over there during that entire time
because you wouldn't leave during a procedure.
II A I wculd not.

C I'm just coing tc go thrcuch scre of these.
We're looking here at 47A, which alsc —- which 1s back 1in your
rocm. Okay? So all the rest cf these records are back in
your room with the exception of the cne that I just showed
|‘you. Okay?

A All right.

o) If we go to the anesthesia recorc, this one 1is
in the afternoon at 2:15 to 2:47.
ll A Correct.

o If we go to the machine time, anc this one is in

two pieces. Do ycu see that?

A Yes.
o So 2:16 to 2:33.
A Correct.
e So that kind of matches up witn whet you said
before, correct, 2:15 to 2:477
A Correct.
Fnd time's more than it shou.d be.
Yes.

Q
A
0 47B, see the anesthesia time starts at what?
A

Ten.
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o; And goes to 10:337
A Thirty-three.
Q Now, the anesthesia cr the machine record goes

from what?

A 10:05.
0 To 10 —
A Sixteen.

C Okay. 10:05 tc 10:16. Now, if I look back on
the machine time, which is 47R, that machine time starts at
10:13 and ends at 10:23.

A Uh-huh.

e The machine times show that you were in two

rooms at the same time. Can you explain that?

“ A let's start over. Ycu've lost me somewhere.
il 9; I want you to lock at these two records here.
Lock at the taped times because we know at least the start
times and stop times of those were accurate, correct?
" A Okay.

C So in 47R the machine time says you're there
from 1C:13 to 10:23.

A Okay.

Q In Exhibit 47B‘it says you're there from 10:05
to 10:16.

A Okay. But 1f it's a different room the machines

are not set the same.
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o Okay. So the times con the macnines cculd be off
by a few minutes?

A I den't know how many, but they certainly were
coff.

c Have you ever beén in a situaticr where you
could actually physically be in both rooms at the same time?

A Physically? Nc. Impossible.

C Would there ever be a time when you wculd be
monitoring two patients at the exact same time?

A Never.

o So those can't be right. You cculdn't ——

A Cannot .

C —— those times even cn the machine, when
compared one to another, one room tc another, cculdn't be
correct.

A Accurate. Could not be accurate.

C Just to, as we cc through these, I want to
finish off the patients. And these are the infected patients
that I'm showing you. Again, this is Mr. Rubinrc's chart.
This is 47C. Do you see that vour anesthesia time savys 9:45
to 10:17.

A Correct.

) So that would, the 10:17 would be an cverlap,
but you said that that one wasn't correct.

A That's not right.
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C If we look at the machine time, it says 10:4S to
-— or 9:49, rather, tc 10:00.

A Correct.

C So even though your start time here says 9:49,
your anesthesia record savs 9:45.

A Okey.

c Sc it's off still.

A Could be. Might have seen the patient before
they came in the rocm toc, and that would have been a start
time for us. I'm not sure. 1 don't recall all of that.

C You know how many patients you did that day,
right? You can lcok in the chart.

A I den't knrnow.

@] Was 1t not your testimony earlier that you
pretty much were in the room, you didn't have time to go out
and talk to patients?

A Ordinarily, we cidn't, yeah.

I'm showing you Ms. Orialanes' [phonetic] chart,

L @)

which 1s 470. This one probably would have been later in the

morninc. It says 11:45, acccrding to your anesthesila record,

to 12:18.
A All right.
o Do you see that?
A Yes.
Q The machine time says 11:44 to 11:56.
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Okay.

So in that instance, 11:44 is close tc 11:4%,

Correct.
Rut the end time is wrong again.
Correct.

Gwendclyn Martin, if we lock at the anestheslia

record, t's 1:15 tc 1:47. Do vou see that?

Yes.

The machine time is 1:12 to 1:Z43.

Okay.

47F, which is Rodolfc Meana, tne anesthesia
30 to 11:03.

Correct.

If we go to the machine time, 1t says you
24 and went to 10:35.

Okay.

Does that look right?

Yeah.

So 10:24 and your start time here says 10:30. 1

mean, 1it's cff by six minutes.

We were not, ycu know, we cidn't see the times

on the machines. We were going by a watch or a clock or

something, you know. So there was a variation of times.

So is it fair to say that of all the times we're
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talkinc about here, and cliearly the cnes yvou have wrote down
in the anesthesie recorc are rot right. Fair?

A Pretty fair, yes.

o) We know that the machine times in the rocom
aren't even accurate basec on what we just went through.

A Correct.

C And even “he varieticns, some people use clocks,
some people use differernt things. Sc we're talking about some
variation.

A Yes, totally.

Q So even in the records there where it showed
that it looked like you were in twc rooms at the same time,
you would acknowledge that that couldn't happen.

A Could not have happened, no.

C So if it shows you're in the same room at each
time, what does that mean?

A Stert over. I'm sorry.

) If it shows you're in the same room at each
time, what does that mean, ultimately, about the times?

A They're off. They're inaccurate.

o Now, let me go in kind of & backwards form here
from where we went. You said you wouldn't leave a patient's
room because it would be considered patient abandonment; 1is
that right?

A Correct, ves.
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C If there was an emergency, somebody passes out
and vou're in the middle of a procedure and it's just two of
you there, how would that be handled?

A You mean one of my patients passed out cr what?

C No. Two CRNAs in twc separate rooms, bathroom
emergercy, emergency of some kind which either takes that
cther anesthetist out of the room cr incapacitates them. You
with me?

A Okay.

o You're dealing with your patient. Now there's a
patient who's left completely unattended. How would you
handle that situation?

A Probably call a physician to come over and
handle the situation or if the nurses couldn't handle it, if
it was in the recovery area. 1 mean, I just didn't leave the
rocm with the patient under anesthesia.

®; Okay. So at least if there was a situation
where vou nad to run from one to the other in a situation like
that, you wculd employ the physician to watch the patient?

A Yes.

C Now, I'm coing to talk to you about & few things
that you said on direct examination and that you said on
cross—examination. Okay? Because ultimately, we're just here
for the truth. All right?

A That's all I want to give.
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o; I know that that's -—- we've had an agreement to
tell the truth and I just want to make sure that I understand

some of the things you said and some of the things in direct

and cross tc me and I'm going to ask you about them.

A Okey.

c Didn't seem to metch up all that well.

A Ckey

C Sc I'm just going to ask about them and 1f you

can, try to explein what s reality. You said that you were
really cautious when you did your work. Fair?

A Yes.

C And that you used, I think if I cot the term
right, you did your sort of procedures as aseptically as you
possibly could.

A Correct.

¢ Used alcohol pacs on the bottle and all that

A Yes.

o Now, vou said kefore also that Desai would give
you a hard time ebcout using toc meny alcohol pads, right?

A Well, that was cleaning the skin for starting an
IV and all those types of things, yes.

) So he wouldn't want you to clean the skin?

A No, he didn't say not to clean it. But, I mean,

it was, you know, cautious, watch what we were doing about
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C You mentioned that when you were doing this
propofol —— I mean, you're going back in the bottle and you're
using propofol from one patient that's been used on a patient

cri an adcditional patient.

A Right.

c Are we clear? This isn't within the same
patient. You got me?

A Yeah.

C If I have it correct, and let me meke sure I've

got this right here, you believed, if I understand correctly,
that that was appropriate to c¢o, to use propoiol frcm one
patient to the next. Is that fair?

A Are you talking about the bottle?

o The bottle.

A Yes.

Okay. And why would that be appropriate to do?

O

o

Why would it be appropriate to do? It was a

multi-cose vial, for one thing.

@ Propofol is a multiple-dose vial?
A Yes.
G Have you -— how many times have you used

propofol in your career?
A Many, many, many.

o) Have you ever read the package inserts?
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A Well, I know it's been changed now, but I don't
think it was at that time.

o; Is it your testimony that back in 2007 that the
bottles and the propofol inserts all saic that this was
multiple use?

A I'm not sure if they did or they didn't. I
can't answer for sure.

o When you were in California was there ever —-
did you ever use medication from one patient like that, like
propofol, we'll talk about that since that's the issue here,
did you ever use a bottle of propofol on one patient and then
turn around and use that same bottle that vou had entered and
used on one patient on the next patient?

A No.

o I said 33 years because I thought you said that
initially, but 32 years.

A No, 33 is rignt.

) Thirty-three. Sc in 33 years you never did
that?

A We didn't use propofcl the whole time, but no, I
did not. When I used propofcl or any of them I did not go
from using it on cne patient and then into ancther patient,
no.

Q You worked with a group of 12 other CRNAs?

A Correct.
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C Were they the same 12 the entire 30 plus years?
A No. It changed a few of them along the way once

in awhile.

C So there were more than that ultimately?

A Yeah. I think maybe 14, 15, 16, somewhere in
there.

C It was your group, you ran it?

A Well, I started the group, ves. 1 mean, I was

not really an overseer, but I put it together and we worked
as, you xnow, with each other trying to just share everything
that we coula.

C Did you see anybody else during the entire time
you were in Caiifeornia, other colleagues of yours even just
within vour group, ever do what I described, use a bottle of
propefcl or a single-use item like that and move it from one
patient to another?

A Not that I recall, no.

o Is that anythinc that you would have condoned at
the time?

A NoO.

C Why not?

A It's just not practice, it's just --as aseptic

and as cautious as you can pbe, it could still be a problem.
@] Why would it be a problem, potentially?

A Like cross—-contamination it could have been, you
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know, from one to the next, cne patient to ancther.

¢ So there is a risk of that?

A There is a risk, sure. I don't know how big a
risk, but I know there is a risk, yes.

C Now, you had mentioned that at least in Mr.
lWright's questioning of you that there was a change in the
bottles. One went from an avpule, which 1s snap off the glass
neck or whatever to gain access to the propofcl.

Fl A Correct.

Q And then another bottle which was an enclosed

1 sealed container with a rubber stopper you had to pierce.

A Correct.

o) And you said that that rubber stopper was under,
I I think, negative pressure, you believed.

A Correct.

il 9] So what happens to a syrince that has a needle
attached to it that has any propofcl still in it when you
puncture a brand new bottle cf propofol?

I A If there's anything in the syrince it would get
drawn into the vial or bottle.

C It would eventually pull it into that bottle,

wouldn't it?

A Yes.
l
F Q So if the syringe had been used on a patient,
let's say there was a —— you said you would take a remnant
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bottle from one patient to the next and then you would use
that on a patient. Let's just say for some reason because cf
a breach, whatever, that that bottle is contamineted, that

partial bottle is ccntaminated. Are you with me?

I A Yes.
C So you go to start the anesthesia on the next
patient. In a situatiorn like that with remnant bottle, let me

ask you thet first of all, wculd you start with the remnant
bottle on that patient or would you start with a new bottle
I and then just use the remnant one to augment your dcsing if
you needed it?

A You're talking about if I would stey in the same
Flroom?
C You're in the same rcom the whole time.

A Okay. All of the bottles would be used up, ycu

know, one would be used before vou'd start ancther cne.

C Okay. So we've got a partial bottle in one room
that's been used on a patient. You take that partial bottle
and we go tc use it on the next patient, draw up propcfcl and
let's, for argument sake, Jjust say that that bottle for some
reason 1s ccentaminated.

Fl A Okay.
C You don't have enough to get through that next
llpatient out of that bottle. Okay?

A Okay.
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Q You go into a new bottle, brand new bottle.
What's going to happen to what's in that syringe which now
contains contaminated propofcl?

A The syrince, like I said, would be -- I think
would be voic of any propofol because I'a be putting on a new
needle. But I don't know. 1 suppcse there's a chance that 1t
could have -- something got into the neecle and into the vial.

e Did you say that the bottle, the new bottle 1is
under negative pressure?

A Yeah.

QC So —— and you said that it would draw what was
in the needle syringe combination into the bottle because of
that negative pressure.

A Unless you were holding back on the plunger,
yeah.

Cc Okay. So it wculd be a ficht between you
pulling back on the plunger ard the bottle pulling what's 1in
the plunger back into the bottle.

A Correct, opposite way, yeah.

o; You'd have to be rezlly diligent to have more —-—
well, as soon as you release the pressure on the plunger,
isn't the plunger going to gc into the bottle?

A It depends if —- like he was asking if there was
Lidocaine in it, then it would not be. You'd be drawing back

against that.
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o OCkay. But if we have a bottle that's already
under negative pressure and let's say you're really good and
you put the needle in without any of that being sucked into
the bottle and you put more negative pressure to draw out
prcpofol, dces that make the negative pressure in the bettle,
as you've withdrawn it, even creater? You've removed vclume
from a fixed space, correct?

A Possibly could, I'm not sure.

C You're aware there's a risk in doing all of
that, correct?

A Yes, absolutely.

¢ And that's one of the reasons why vou never did
it in Califcrnia. 1Is that fair?

A Right.

C So you didn't do it in 32 years in California
because of that very problem.

A Right.

C You did it here, though, in Las Vegas.

A Yes.

C At any point during your time here in Las Vegas,
did you believe that that risk was eliminated, that there
would be no risk at all?

A I can't imagine that the risk cculd be totally
eliminated, no. I mean, you know, you're as careful and

aseptic as you possibly can be, but there still could be a
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risk.
o So here's one of those parts that I was goilng to

{1
ask you about, about something vou said in Cross versus

something you said on direct. That is what I understood you
to say on direct. In cross-examination, if I cot it down
right, you said that there was no chance that things could get
into the syringe or bottle. Is that accurate or is the thing
you just said accurate?
" A I would said that no, something could get in
It there. You know, anything cculd nhappen.
o Is it fair to say tnat using this negative
il pressure thing that you did would possibly minimize the risk
but would nct eliminate it?

A Minimize it, absciutely.
il o And as cautious as vou are, vou're aware that
there is a risk of contaminaticn from doinc the practice of
“ using propofol in a bottle like we described from one patient
llto the next.
A Yes.
" o; Now, you menticned that you did this needle
changing thing, right?
il A Correct.
I @] And I think your testimony was that ycu never

used a syringe that had been used on a patient from patient to

patient.
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A Right.

C Did you acknowledge that at least on a patient,
that you would reuse the same syringe on the bottle of
propofcl that you had?

A Yes.

C So —- when we see the dosing on some of those
patients, when it's, you know, 50 mg., 5C mg., 60, 40,
whatever it is, multiple doses on virtually every patient,
correct?

A Correct.

C Because even though these are short procedures,
the real time of the procedure is short, you're still having
to give muitiple doses. Is that fair?

A Correct.

C So because yvou could only cet the 10 cc
syringes, you're going to have to at some point during
virtually every procedure go back into the bottle of propocfol,
new or used, after you had actually contacted that syringe

with the patient's blcodstream.

T

Ordinarily, yes, if you're going to give more.

C Virtually every one cf these patients, correct?

A There were some that didn't, but most of the
time, ves.

C On your —— do you recall that there were cut of

60 patients in a day, even a handful that would just get less
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1 than 1C cc's of propofol?

2 A Don't even know it would be a handful, but it
3 would be minimum, sure. I mean, depends on age and their

4 condition and all that type of thing.

5 C But the vast majcority woulc reguire mcre

6 contacts with the bottle.

7 A Correct.

8 o Now, you said that on direct examination

S ||initially that if Desal was in the rcom you wouldn't waste
10 anvthing, at least that he could see. Is thet fair?

11 A That's true.

12 o You did mention that there were times when you
13 would waste the propofol, you would sguirt it into the

14 container, you would throw it in the sharps conteiner or

15 something.

16 II A Right.

17 C That Desai woulc come arcurd and 1look 1n the
18 sharps container to see if ycu'd thrown away a syringe that
19 had propofol in it or a bottle that had some still in it.

20 A Correct.

21 Q And you said he would vell at you if he found
22 that there was a syringe or a bottle in that situation.

23 A Of being wasteful, yes.

24 Q When he saw that those bottles and syringes were

25 ||in the sharps container on the occasions that he did, and I
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know you tried to minimize that, but on those occasions, what
would he yell &t you?

A Of being wasteful and how much each opottle of
propofol cost.

C So is it fair to say that curing these velling
periocds that he was indicating that you should not waste that
and use thet on he next patient?

A I guess that's what he was referring to, sure.
If there was enough there to use it, yeah.

C Now, you were also asked some questions and I
didn't —— I don't think I asked you these on direct, abcut the
20 and 50 cc bottles. Do you remember that?

A Yes.

Q Started off with 20s and then later on vyou were
gettinc the 50s.

A Right.

C Once the 50s came in to play for you, which did
you prefer to use?

A Twenties.

C So if you had a choice between a 20 and a 50,
would you use -—

A I wculd have always used the 20 if we had them
available. A lot of times they weren't availlable.

o And why would that be?

A Recause I just preferred using the smaller
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amount because 1t would be -- not being wasteful, you don't
have such & big pctile.

MR. STAUDAHER: Stete's Exhibit 45A, Your Honor. May
It 1 approach? Actually, 1'11 just display it ncw since they're
stipulated to.
BY MR. STAUDAHER:

C I1'11 show vou the pege from that exhibit which

|
shows propofol 500 m

a. Do ycu see thoser?
A I do.
o) Now, those would be the S0 cc bottles, right?
it A Correct.
C

And this —- are you familiar with this form?

| A I remember it, ves, from then.
] It says propofcl sign-out log.
] A Correct.
®; If we go to the 21st and the 21lst of September,

2007. Do you see both of thcse there?

A Ye.

C I'm geing to go across to this signature line
for the person acceptinc the medication. Do you see those
I signatures?

A Yes.

Q Are you familiar with them?

A I'm sorry?
0

Are you familiar with those signatures?
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Q Okay. And you'd set up both of —- both of them
even though you're only going to be working in one?
“ A Correct.

Q Okay. And that —— that would be supply —-—
bottles of propofcl, needles, svringes, Lidocaine?

A Lidccaine, alcohol, alcohol swabs, yeah,
anything that would be pertinent. Suction catheters,

whatever, oxygen masks and that type of thing.

C Okay. Saline soluticn?
A It was probably there. I con't remember us, you

know, having —- setting it up but —-
i C Okay. Lidocaine is used how when you are using

prepofol to put a patient to sleep?

A It can be used, it can be mixed with propofol
and some people claim that propofol by 1tself can cause a
Illittle irritation tc the vein when it's injected. The
Lidocaine is suppcsed to do away with that irritaticn.

o Okay. And when —-- did you use Lidocaine with
propofol?

A Not all the time, rarely.
“ 0 Okay. But if -- if you dic use Lidocaine with
propofol, okay?

A Yes.

Q Would the procedure be —— you take your 10 —— 10

size syringe —— what is that, 10 —
KARR REPORTING, INC.
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A Ten milliliters.

o — 10-milliliter syringe and you decide you're
going to use Lidocaine so that it doesn’'t sting the patient.
Is that —— would that —— I mean does it like sting when it
goes 1in?

A I've never had it sting on me but that's what
they say, it stings, yes.

C Okay. So if it does sting and a petient's
sensitive ancd they don't want the propofol to sting and you're
using Lidocaine, you would start with the brand new needle and

syringe, right?

A Correct.

C And you would first draw Lidocaine; 1is that
correct?

A A ccC.

e Two cc's?

A One, one milliliter --

Q Okay.

A -— Ccne ccC.

C So you would take one cc of Lidccaine and then
you would take —— take —— fill up the syringe, nine remaining

cc's with propofol?
A Correct.
Q Okay. So that the Lidocaine and propofol are

mixed together?
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patient?
A

C

Correct.

Okay. Anc then that is injected into the

Correct.

Okay. Ancg vou would take the —— the —

hypothetically, you would teke & brand new neecle and syringe,

right?

b= © B

Q
single use cor

A

Q
vial?

A

¢
going to keep
used one time

A

e

Yes.

And you would use it for the Lidocaine?

Yes.

And then you would use it —— and is Lidocaine a
multi-use?

Multi.

Okay. So the Lidocaine is a multi-use bottle,

Bottle.

Bottle, okay. A multi-use bottle meaning you're
—-— keep using it. It's not just going to be
and tossed?

Correct.

Okay. So you would get Lidocaine and then use

the same needle and syringe, ¢o into the propcfol bottle,

correct?

A

No. I would -- T would always change the

needle. I never went from —-

KARR REPORTING, INC.
24

001808




10

11

12

13

14

15

16

17

18

19

23

24

25

H

1]

C Ch, okay.

A —— one —-- one vial to another without changing a
needle.

o Okay. Even —-- even on —-- even cn the —- the
Lidocaine, the hypothetical -- before we get to the re-dosing
a patient —-

A Right.

C -— just startinc out first time. The patient

I'm going tc give Lidocaine, propofol mix, go into the
Lidocaine I have drawn one cc, right?

A Right.

C Now I'm going to get propofol. Your practice
was take off the needle ——

A Put on a new one.

o —— yeah. Same syringe, take off the needle, get

a branc new needle ——

A Correct.
C — put it on?
A Correct.

) Okay. Take the old needle, throw it in the
sharps container?

A Correct.

Q Okay. And now you have a new needle, new
syringe, go into the propofol?

A Correct.
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Q

going to then

again?
A
C
A
o
A

cautious —-—
Q
A
C

Okay. Draw the propcfol. Do ycu —— are you

inject the patient or do you put cn a new needle

No, I inject with that neecle.

Okay.

Yeah.

The -- ancd that is the way you have been taught?
That's the way I practiced. I mean, I just
Okay.

—— and just that's the way I always practiced.

Okay. Anc vou believe that to be aseptic and

clean, sterile?

A

C

A

C

As aseptic as it's pcssible, ves.
Okay. And so then ycu deose the patient, ckay?
Yes.

And a —— a determination 1s made, the procedures

going along, propcfol is fast acting and fast unacting.

A
C
A

Q

Right.
You think the patient needs another dese, right?
Okay.

Okay. And under —— under that circumstance, you

would have propofol vials still sitting there, correct?

A

Q

Correct.

And you'd have the needle and syringe from the
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patient sitting there?

A Correct.

C And you would take the needle and syringe and
you'd take the needle off ——

A Correct.

C —— correct? Because that's the safe practice,
the way vou were —-

A Correct.

o) —— you have always dcne it. Toss 1t in the
sharps container, get out a brand new, clean, sterile needle,
put it on and then re-enter the propofol vial —

A Make sure there's a negative pressure so you're
not going tc be getting anything intc the needle, ves.

] Okay. And when you —-— and I'm speeding it up,
but when you re-enter the propofol vial, it has & rubber stop
—-— a rubber top —-

A Correct.

Q —— right? Where —— when you first opened it you

took a sealec top off —

A Correct.
C —— right?
A Metal.

Q Metal top. And then under it is this rubber
membrane that the needle slides through?

A Correct.
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C Okay. And so even before coing into that rubber
membrane, ycu take a little swab in alcohol anc you wipe that

rubber membrane, right?

A Correct.

C Okay. And that's to keep cut bacteria ——

A Bugs.

C -— germs, right?

A Correct.

o Okay. So when I'm talking about re-dcsing, you

have the syringe, you've got on your brand new needle and then
you would take alcohol, wipe —— wipe off the top of the
propofol bottle, go into it acain and you woulc keep negative
pressure. Tell us in layman's terms, tell the jury what that
means and why you were doing it.

A It would be so that there would be no chance
that anything that would be remaining in the syringe, if there
was anything, could possibly cet intc the needle or intc the
propofol bottle.

o Okay. And so by —— by making sure of negative
pressure, what —— what do I physically do with the syringe?

Do T push it a little bit? Pull it back a little —— T mean —-

A Pull it back. You'd be pulling the plunger
back.

o Okay. I pull the plunger back a little bit,

correct?
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A Correct, uh-huh.

C Okay. Then enter it?

A Yes.

@ So that the pressure outsice of the opcttle is

greater than the pressure inside the bottle?

A Correct, correct.

C So that there —- if it isn't -- or mevbe it's
vice versa, I'm mixed up.

A I'm not sure, exactly.

C In any event, you would do that each time,
negative pressure, so that ncthing in the needle and syringe
any way could get into the propofol vial?

A Correct.

@] Was your —— or 1in the syringe. Not in the
needle because you put on a new needle.

A Correct.

- C Okay. And then you re-dose. Okay. Now, moving
on to part-time. You had retired again in 2002, 2003,
sometime in 2005, went back, saw ycur datghter, back out to
las Vecas and you —- you agreed to come back part time?

A Actually, T think we went and spent two or three
months down at an RV camp in Southern California in January,
February and March, so that probably would have been, I don't
know, somewhere in '05 and then spring of '06 before I ever —

it would have been after April, I know, before I came back.
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Q Ckay. It would have been after April of --

A '06.
C —— '06. Okay. And at that point your part-time
work would be like -- like five days a week but you would Just

try tc leave by noon?

it A Yes, pretty much had tc be cut by noon.
C Okay. Anc the —- that —-- that schedule

continued up through 2008 wnher the clinics clcsed.
A Well, in zhe fall —— let's see. '06, we were
" gone acain in summer of '0C7 for a while and fall of '07 I —

we left already I think the last part of September and didn't

come back until late sometime in January of '0&. So
spcradically in and out durinc those —— those months in there.

o Okay. You woulc ~eave for —— because you had
worked a lot and you wanted some retirement, so you would take
intermittent weeks cff to go tc California or back where
|lfamily is?

A Well, we'cd co back —— we have & boy that has a
big church and a college n California and we'd go back. 1In

'07 we helpec open up the —— the new bookstore. We were there

for almost four months that time.

o) And each —— each time when you returned you
would ¢o back -— when you got back to Las Vegas after your
trips, you'd go back to work maintaining the part-time

llschedule.
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A Correct.
®; Okay. And —— and that remained —-- you were

still working in 2008 until the clinics closed.

A Correct.
o Okay. But before —— when you were working full
time ir 2002 -- pardon me, 2003, '04, into '05, clinics using

all 20 —— 20s for propofol?

A Yes. That's all —— that's all we had at that
time.

C Okay. And then were —- were you at the clinic
when 50s, I —— I call them, the bigger bottle, became
available tc the clinic?

A I think it was '05 when T came back they were
there. I had no —— no voice in, you know, when —-- when they
came, how they came or whatever.

o; Okay. At one point you left, they were all 20s,
came back there were 20s and 50s?

A Correct.

C Okay. Anc 20s or 50s could be used based upon
what was available or based upon the choice of the CRNA,
correct?

A It was usually what was available or whatever
the nurse had given us that day.

o Okay. And the nurse would give you whether it

was 20s or 50s, you'd get a flat —— a tray of propofol if
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that's the amcunt she was giving ycu, correct?

A That's correct.

C Okeay. Anc at —-- &t the end of the day, say she
gave you a tray with twenty-five 20s and at the end of the day
there were —- voua were —— you were all done, I'm at your
full-time period cf work ——

" A Correct.

®; -— ckay. So that you're there like at the end
cf the day. 1If there's stiil seven full ones, vials of
propofol and meyoe cne-half beceuse it hadn't been completely
used. Okay?

A Correct.

C And all ——- alil the rest are used up and are
Iltossed, correct?

A Correct.

o; And then the full ones are given beck to the

nurse for a return, correct?

A Correct.

) The partial is tossed?

A Correct.

o; Okay. Anc vou're —— you were aware that

" propofol has a, when opened, when cpened shelf life, correct?
A Short, ves.
o Okay. 1In other words, when I say when opened,

does the bottles of propofol thet are sealed with a metal cap
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on 1t, those maybe will go bad at some point in storage. Did
they have & use date on them? Do you know?

A Yes, they do have a date.

C Okay. So they have a shelf life when they are
sealed by which they must be used, right?

A Correct.

o Okay. Now aside from that shelf life when
they're seazled, when you get one and you're gcing to use it,
vial of propofol, and you take the metal top cff, right then
and there removing the metal top, we —— we now have a when
cpened shelf like kick in, correct?

A I don't know if it's then or after you actually
puncture the ——

Q Ch, okay.

A —— the stopper, the rubber stopper because that
-— 1t has a negative pressure in there and I think it would
prcbably be at that point.

C Okay. So it's —— you open it and then the first
time you enter it —

A Correct.

C —— it —- the necative pressure is then gone and
it now has been opened and punctured one time?

A Correct.

Q Okay. And at that —- at that pcint, there is a

time within which it must be used, correct?
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A Six hours, ves.

o Okay. Anc —— and that six hours to use the
vial, your understanding is comes from the fact that it
doesn't have a preservative in it that makes it last any
longer.

A That's correct, it dcesn't.

C Okay. Anc other —— cther -- some other
multi-use things like Lidoceine, that's a rmulti-use bottle,
right?

A Correct.

C It's your understanding that has some
preservative in it and I might not be using the correct
languace, but it has somethinc in it that protects it from
bacterial infection. That means ycu can use it for days.

A Correct.

o But with propofol you've got six hours to use it
and 1if you don't, when six ncurs comes along, you should toss

it because bacteria could grcw by then and it could become

contaminated.
A It's possiblie, ves.
C Okay. Now when you're back 2005 or whenever it

is, 50s are then available. I'm talking about propofol vials.
A Okay.
) You used both, 20s and 50s, whatever was

available and they gave you.
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A That's 1t.
C Okeay. Anc did you ——- you —— you also worked at

the Burnham Clinic?

A Yes.

C Okay. Anc the same 20s anc 50s available there?
A To my recollecticn, yes.

9 Okey. Ancd in fact wculd —— would there be an

intercrhanginc of supplies between Shadow Lane Clinic and
Burnham Clinic?

A Yes. 1 would get frequent calls from Jeff, the
supervisor, to stcp by because I live in Summerlin and when
I'm on the way to Burnham to stop by and pick up prcopofol or
syringes or needles or something that are needed at the
Burnham Clinic.

o Okay. So that —- that would be Jeff Krueger?

A Jeff Krueger, ves.

C Okay. And so he -— you would be going like to
Burnham on a given day and he'd call you, you're in Summerlin,
stop by Shadow Lane, Burnham needs propofol, needles and
syringes or —— or scmething —-

A Right, correct.

C —— and so you wou'd get them and take them over
there?

A Correct.

@ Okay. You were working up throucgh 2008 and you
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were there at the clinic when CDC, Center for Disease Control,
and the Southern Nevada Health District and various people
came into the clinic and did observations, correct?

A Yes.

Q Okay. And do you recall if that wes in early
January, 20082

A I just remember '08, January, but I couldn't say
it was early, late or when.

Q Okay. What -—- whatever day it was, CDC and it's

all of record

A Okay.

Q —— but you are actually there on that date,
right?

A Yes.

Q And —— and you were actually observed by a -- do

you remember the name of the doctor from CDC?

A ther than she was a pediatrician, no, I don't
rememper her name.

o Okay. Schaefer ring a bell?

A Oh, that could be.

¢ Okay, Dr. Schaefer. And so by —— by cbserving
your procedure —— I —— meaning she came into the procedure
rocm, correct?

A She was in and out, uh-huh.

Q Okay. "And she watched a —— do you remember, was

KARR REPORTING, INC.
36

001820




10

11

12

13

14

15

16

17

18

19

I Dr. Carrol doing a procedure? Do you happen to recall?
| A I den't recall it, but Dr. Carrcl was probably
there that day, yes.

o Okay. But she —— Dr. —- the CDC doctocr watched
you go throuch a —- either an upper or lower endoSccpic
procedure, correct?

II A Okay.

o Okay. Anc by watching, I mean, you weren't

doing the procedure, a doctor was, you were just doing your
CRNA duties.

A Correct.

C Okay. Anc you -- do you recall -—- you -- you
utilized your standard procedure, correct?
i A Correct.

o; Okay. Do you recall that you re-dosed a patient

that she watching?

A Do I recall it? No. But if that's the way it
was, Vyes.
" C Okay. Well, ycu recall a conversation with her
after she observed your procecure, correct?

A Somewhat .

C Okay. The — well, it -- utilizing your same
procedure, your standard procedure, you would have dosed the
pager —— patient, right?

A Correct.
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o And assuming the patient needed a re-dose, more
propofol, you take the same needle and syringe, change the
needle, get out a brand new needle, put 1t on, reenter
prcpofol vial and dose the patient again?

A Correct.

C And toss —- assuming ycu were dcne and there was
no second or third re-dose, you would toss the needle and
syringe.

A Correct.

Q Okay. Have you ever used a needle and syringe
between patients at anytime in your life?

A Never.

@; Okay. And that —— that's in your 32 years in
Southern California and your five years at Desai Clinics here,
you never reused syringe, needle between any patients?

A Never.

C Now the CDC doctor observes your procedure and
you do recall having a conversation with her?

A Yes.

o Okay. And did —— do vou recall cenerally that
she pointed out and asked you about your re-dosing the patient
using the same syringe?

A Do I recall it? I mean, I know we had a
conversation and I'm sure she might have said something. I

don't recall the exact, you know, verbiage.
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Q Okay. I'm goinc to show you something and have
you lock at it and see if it refreshes your recollection.

A Okay.

o Okay.

MR. WRIGHT: May I approach the witness?

THE COURT: You may.

BY MR. WRIGHT:

C Show you an interview, not yours, Gayle
Fishcher. Okay?

A Oh, Fishcher, ckay.

Q Yeah. So I want you just to read it and then
see 1f that refreshes your recollection. It's over five years
ago,‘correct?

A Yes.

e And the markings are mine.

A Okay .

C So I mean just —-—
MR. STAUDAHER: Counsel, could I have the page,
please?

MR. WRIGHT: Pardon?

MR. STAUDAHER: Coulcd T have the page, please?

MR. WRIGHT: Sixteen and 20.

BY MR. WRIGHT:
Q Read -- just to get a sense of it. You can

start there and read all of 1€ as much as you want to.
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A Okay. Who's this RW?
Q That's the —— Mr. Whitely. I shouid —— I should
1]
cf ——

A Because I didn't —-

Q That's the —— the guesticner is RW, that's
Detective Whitely.

A I didn't think it wes me.

Q It's questions and answers.

A Okay.

0) Okay. And of course GF is Gayle Fisncher.

A Correct.

@] Okay. And then a.so lcok at page 20.

A Okay .

o Does that help refresh your reccllection
about ——

A Yeah, uh-huh.

@) -— the conversation? Did you answer?

A Yes. I'm sorry.

9) Oh, okay, I'm sorry, I didn't near you. The ——

It having reviewed that, what -—- what additionallv do you recall
about that conversation?

A I think it was brief, I don't think there was,
you know, much instruction at it. It's sort cf questioning
how it was done and why it was done and who orcdered us to do
it and that type of thing.
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@) Okay. Dic you tell her, Dr. Fishcher, that that
was what you would normally do, meaning the changing of the
needle and reusing the syringe?

A Yes.

C Okay. Dic you tell her that you wouldn't, vyou
know, you wcild never reuse a needle at any time?

A Correct.

C Okay. But that a syringe, you know, he used ——
I reuse syringes and I clearly understancd and I didn't
understand this was a proklem.

A That's what I said. I don't recall it, but if
that's what 1 said, vyes.

C Ckay. And that —-- you were being truthful with
her, correct?

A Correct.

9 Okay. You —— you believed you were using safe
injection practices.

A Safe and aseptic, yes.

C Yeah. Anc she —— she's telling you just
changing the needle isn't enocugh, right?

A Correct.

@) And you said T understood that that is safe, the
way I co 1t, and have always done it, richt?

A Correct.

Q And you stated you knew it was not proper to
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reuse needles, but you thought it was okay to reuse the
syringe with a new needle, ccrrect?

A In a proper way, Vves.

C Okay. And that's what you bel:eved then and
that's what you tcld her, correct?

A Correct.

C She disagreed and said no reuse of syringes at
all. 1Is that & fair characterization?

A Yes.

C So going forward from that time, whenever it was
in January, 2008, you were instructed to change your practice
of wher re-dosing, chancge your practice, don't get cut a new
needle and think that that's safe and put It crn & syringe and
re-dose. Instead, going forward, everything -- toss every
needle and syringe, get out a new needle and syringe going
forwarc, correct?

A Correct.

C And then you —- you told Dr. Fishcher that --
that —— that is what you had been told to c¢o, correct?

A Correct.

0; Okay. And -- ckay. Now, the -- moving from
January, 2008 you were aware there was a hepatitis ocutbreak, a
cluster, whatever you want to call it, hepatitis C
transmission had been tied to the clinic where you worked on a

couple of given dates.
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A That's what we were told, ves.
C Ckay. Anc new —— new —— after CDC, dc you know

who BLC 1s7?

A No.

C Okay. Bureau License from the State.

A Okay

c Ckey After CDC, BLC, Scuthern Nevada Health
District had all been there, new —— new protocols were

implemented and a new plan going forward. Did you understand
that?

A Yes.

C Ckay. Anc the new protocols were the single --—

single use needle and syringe, right?

A Correct.

o And single use propofol vials?

A Correct.

C Meaning don't reuse any propofol on any other

patient, correct?

A If it's been used on a patient, don't use it on
ancther one, correct.

C Okay. So needle and syrince gone, propofol,
even if there's some left, toss it.

A Exactly.

@] And that was part of the plan of correction

going forward, correct?
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A Correct.

C Okay. Ancd then by the end of February or into
March, the clinics closed, correct?

t
A Correct.

C And then you were aware the search werrants were
executed?

A Through the media is the only wav I knew.

C Okay. Anc the —— well, ultimately, ycu were
aware because you were chargecd criminally, correct?

A That was years afterwards.

o; Okay. But you were ultimately aware that police
went 1n and seized all of the computers anc all the medical
records and everything there.

A Correct.

C Okay. And so March -— and that -- that occurred

P in March, 2008, because we've got the dates.

A Okay.
" o You're then retired by closure cf the clinics.
A Correct.
) Okay. And did you gc out and get enother job or
just retire?
A Quit, retired. I mean, we surrendered our

license or gave them up or took them or whatever they did.

i
Q Okay. Complaints were filed by the Scuthern

Nevada Health District against you and the other CRNAs. By
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complaints I'm talking about with the nursing board, correct?

A I — could be, I don't know. I'm not aware of
it but —

C Okav. Well, ycu —— you know your license was
taken.

A Correct.

C Okay. You understood that that was a result of

the investigation there at the clinic.

A Yes.

o; Okay. Anc do you kncw who —— who had licensed
you, the BRoard of Nursing?

A Yes, State of Neveada.

¢ Okeay. Anc did you -- or maybe, did you
surrender ycur licensev?

A That's what we were instructed to do, yes, by
the attorney that was representing us.

C Okey. Do you remember that attorney's name?
1= was one hirecd by the clinic.
Was 1t Karen Recss?
No.

Or Ms. [indiscernible].

=R G R & R

No. She's -- she's a —— also an RN attorney,
Gayle —- no, not Gayle, I'm sorry.
THE COURT: Did all of the CRNAs have the same

attorney at that point?

KARR REPCRTING, INC.
45

001829




THE WITNESS: Those that were working at the clinic,
yes.

THE COURT: Okay.
RY MR. WRIGHT:

C But they hired an attorney —— or mede an
attorney availeble to assist you with the licensing dispute

that you all individually had with the nursing board; is that

Correcc.?
A Correct.
o] Okay. And you've remained retired since then.
A Yes.
¢ Okay. And then you're —— you became aware that

there was an ongoing criminal investigation.

A Wasn't aware but I, you know, heard it in the
news, media and that type of thing, things were going on.

®; Okay. Did you expect to -- an indictment to be
returned against you?

A Never.

o Never, okay. You —- you did not believe you had
done anythinc wrong, correct?

A Correct.

C And you had a -— at what point did you become

aware that you were —— you were a target of the investigation?
A Sometime in June of '10 I think it was.
¢ Okay. You were indicted in June, 2010, correct?
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i A Correct.

C Do you remerber getting a notice sent to you, a
letter that's called Notice cf Intent to Seek Indictment where
I!the prosecutor tells you aheac of time I'm going to indict
you?

A No, I did not.

o Okay. But the first you heard about it is when
you got indicted. Is trat fair?

A I wculd say that's fair, yes.

Q Okay. Anc at that pcint were ycu represented by

criminal counsel?

A No.
o Okay. So up — up until then, you know from the
“ newspapers that there's an investigation going on?
A Correct.
“ C You den't have any ccncerns because you have not

engaged in any wrongdoing.

“ A Correct.

Q And you don't go hire a criminal lawyer.
A No.

i o Befcrehand.
A No.

“ Q Okay. And so the first you know you are

indicted by the Clark County Grend Jury, correct?

i A Correct.
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9 Okay. Anc then you hire a lawyer.

A Well, back it up —-

; Okay .

A —— I think befcre that we —— I had Bocke
[thonetic]. I don't remember his name, you know, the fellow

that passed away.

C Bucky Buchanan.

A Buchanan.

C Okay.

A Yes. He was representing me and then, of

course, he passed away and then I think his son sort of took

it over or something.

C Okay. So you —— you had been consulting with
Bucky Buchanan who is —— who is a criminal defense attorney.
A Had hired him, I don't think I saw him over one

time, you know, Just --

C Okay. You -- you hired him. He did pass away
i and so you —— you didn't replace him and you didn't anticipate
any propblems being broucht upon you, correct?

i A Correct.

Q And when you are indicted, you get arrested.
I A Correct.

Q Okay. Go to Clark County Jail.
rl A Yes.

Q Okay. In order —— let's see, you were —— you
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were then 73 years old?

A Seventy —- probably 75 or €.

C Okay. Have any criminal record?

A Never.

e Ckay. Anc so you're in jail and how much is the

bail?

A They wanted —-

MR. STAUDAHER: Objection, Your Honor. Relevance on
I his bail.

THE COURT: He can answér.

A Half a million dollars.
BY MR. WRIGHT:

Q Okay. Did you have that in vour wallet at home?

THE COURT: I'll —— I'll see counsel.
BY MR. WRIGHT:

Q Did you have that readily —-

THE COURT: Mr. Wright, T said I'll see counsel.
i MR. WRIGHT: I'm sorry. I didn't hear vyou.

THE COURT: That's ckay.

(Cff-record bench conference.)

THE COURT: Lacies and gentlemen, we're going to take
I a quick recess until about 10:30. And once again, you're
reminded that during the recess you are not tc discuss the

case or anything relating to the case with each other or with

anyone else. You're not to read, watch, or listen to any
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reports of or commentaries on the case, any person or subject
ratter relating tc the case by any medium of information.
Flease don't do any independent research on any subject
connected with the trial. Anc please don't form or express an
cocinion on the case.

If you would all please place your nctepads 1in yoﬁr
chalrs and follow the bailiff through the rear door.

(Jury recessed at 10:15 a.m.)

THE COURT: Mr. Mathahs, I'm going tc ask you to have
a seat in the vestibule for right now while we argue about
something in here.

THE WITNESS: Oh, okay.

THE COURT: But I had asked your attorney to stay in
the room, please. And then, ma'am, you'll have an cpportunity
to confer with Mr. Mathahs privately in the vestibule but you
can be present. I just —— tc the extent we may be talking
about future testimony, I obviously don't want him here to
hear that. Al right.

Counsel had obijected to the line of questioconing,
which -— although I did allow the cne question on bail,
getting intc posting the bail and all those things as getting,
in my view, I thought maybe irrelevant. Mr. Wright stated
no, it goes to his motivation to testify and to plead guilty.
So Mr. Wright, what have you to say about that on the record?

MR. WRIGHT: Well, I —— I believe that he changed —-—
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entered into a plea agreement and pled guilty to the five
charges, even though he believes he was factually -- did not
commit the offenses. However, the threat of the murder
indictment and the additional charges anc the expenses
involved; the defense attorney, the bail, everything that had
come down on him was part of the motivation for cooperating
and therefore pleading to something —— a crime he didn't
commit .

THE COURT: I mean, I think it's a subject of fair
cross—examination as to his motives and whatnct. You know,
certainly the witness is free to say, no, I pled guilty
because I realized I was guilty or, vou know, whatever. The
testimony is going to be what 1t 1s.

MS. WECKERLY: How is that not part cf a privileged
conversation between himself and his lawyer, the reasons why
he pled or —-

THE COURT: Well, his own motivation, I mean you
think what you think in your head. Obviously, he can't go
into a privileged communication. But if I murcered scmeone
and then I tell my lawyer, hey, I murdered someone, that
doesn't mean they can't ask me you murdered scmeone because
you happened to also tell your lawyer. Obviously, Mr. Wright
can't get into privileged communications or what he talked
about and —— and his lawyer needs to go talk to Mr. Mathahs

and advise him as to what he can answer or what may call for
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privileged communication because I'm certainly not going to
step on that in any way.

And I know Mr. Wright, if the situation were

Ilreversed, wouldn't want the Court to step on any

communications and advice he received from counsel. £Sco
cbviously, we can't get into advice from counsel or anything
like that.

MS. WECKERLY: The cther —-- the other thing 1'd say
is his opinion as tc whether the legal —— whether or not he
was lecally cuilty or not isn't relevant. He dcesn't get to
decide what the law is or, you know, he was guilty or nct
guilty according to what the law is. That's not his call.

THE COURT: No, and he can't ask him if he's guilty

It , L , . :
cr not guilty. He can ask him, you know, did you believe

you'd cone something wrong, which I think he's actually
already done. You know, when you pled guilty, did you believe
that you'd done any —-- did you or did you -- I mean, 1 think
he's kind of covered it.

MS. WECKERLY: Well, from the State's perspective,
and I've advised his counsel, he's now in violation of his
proffer because he's testified differently on direct than he
did on cross.

THE COURT: Meaning that —— and I'm assuming what the
State means by that is the fact that he's now said, no, he

thought it was perfectly safe to reuse the syringe into the
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bottle of propofol and that that was a standarcd of practice
that he'd been doing for 32 years cr whatever.

MR. STAUDAHER: Which is diametrically oppcsed to
what he testified toc on —— on direct examination —-

THE COURT: Right, which was no —-

MR. STAUDAHER: -—- as well as what he stated in his
proffer.

THE COURT: -- he'd never seen anybody do that
before.

MR. STAUDAHER: Right. And he stated that in his
proffer as well. This was nct an Alford plea. He pled and
was canvassed on this whole issue, not just the financial part
cf 1it, but the other aspects of it tco. He didn’'t think he
did anything wrong. He's got an immunity agreement with the
feds so he didn't get prosecuted under the fed -- or under the
financial crime. So clearly, there must be some issue there
that he's concerned about and thinks that he did something
wrceng, which is completely different than what he just
testified tc.

And I believe under 51.55 at this point that
certainly I can cross—-examine him or treat him, lead him and
ask him —— treat him as an adverse witness at this point when
I go up and do re — redirect. I believe he was 1n that
position earlier —-

THE COURT: No, he was very cooperative on direct.
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There was ncthing —-

MR. STAUDAHER: It doesn't mean that they have to be
cooperative. It means that they have to stand in an adverse
position under the statute. We don't have to have him get
angry or Cress ——

THE COURT: No, no, I understanc that. But on direct
he was completely, you know, he'd agreed to testify, he had
agreed to testify truthfully. So at that point in time, you
kncw, Jjust because someone's previcusly been charged by the
State cdoes not automatically make him an adverse witness. You
know, obviously, if he called him and there was no agreement
and he'd previously been convicted and was hostile and we
draggecd him here from the prison, that's a different
situation. But Just because someone stood accused at a prior
time and entered into a plea negotiation with the State, does
not make them an adverse witness.

MR. STAUDAHER: Well, we're beyond —- we're beyond
that.

THE COURT: That's not the state of the law.

MR. STAUDAHER: But we're beyond that. We're at a
point where not Jjust what happened tcday but —-

THE COURT: You can certainly —— you know, in terms
of impeaching him, you can certainly lead him on that and
certainly with respect to the agreement and all of those

things and he pled guilty and he admitted the facts and blah,
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blah, blah, you can certainly lead him or. those -- c¢n those
things, which are the, I'm assuming the things that are in
direct contradiction and where you wculd want tc go.

MS. WECKERLY: Yes.

THE COURT: You know, there may be other areas you
want to get into, but to me those are ckviously the mest
cbviocus. Mr. Wright?

MR. WRIGHT: I believe it is improper for the State
to have told this witness or his ccunsel that he is breaching
his plea agreement for testifying truthful_y.

THE COURT: Richt. Basically that will be up to the
Court.

MR. WRIGHT: They are threatenirg him. They are
threatening this witness because his testimony changed from
direct. And that is prosecutorial misconduct to tell a
witness if they vary from their direct examination testimony,
we are withdrawing the plea bargain. That 1s absolutely
improper conduct. It violates the plea agreement itself where
he's obligated to tell the truth. And the truth of the matter
is, they knew from Gayle Fishcher and other witnesses what he
had said to her. That's her report and her testimony at the
grand jury and to Metro Police as to what he said, that he
understood and believed what he was doincg was proper and all

they did was threaten him, get him to plead guilty and then

25 llspoon feed him a version to tell on direct, which is contrary
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to the truth. And vou can't now threaten the witness while

I ne's testifying, which is what they have done.

MS. WECKERLY: First, we didn't tell the witness.

THE COURT: Richt. The witness —

MS. WECKERLY: Second, I didn't say the substance of
| what the viclation was. I said he's now in breach cf his --
THE COURT: Well, it's pretty obvious though what the
il substance of the viclation is. I mean, it's what is different
—— what is substantial and different that he testified to on

“ cross—examination.

MS. WECKERLY: But we didn't —-—

il THE COURT: And the big thing to me, and I've been
listening tec all c¢f this, the big thing, the whole critical

it thing is those —— is the reuse of the syringes. That is the
critical thing in this case. So whether the first time he

" said —— now fcr the record Mr. Cristalll is now here. Whether
he said 32 years or 33 years, I mean, there may have been
llndnor inconsistencies. But it's obvious to anybody that the
big inconsistency here, the important inconsistency is the
fact on direct examination he said, no, we don't reuse the

| syringes, and then con cross-examination he said, no, 1 thought
it was perfectliy fine to just change the needle, reuse the
syringe as long as we applied negative pressure.

“ So to me, that's —— that's the crux c¢f the case.

Could you reuse the syringe or not, A. And then could you
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reuse the propofol or not, B. If you weren't reusing the
syringes, even thcugh the vial was labeled sincle use, you
could have probably used —— reused the propofcl safely,
althouch that was contraindicated by the warnirg as I
understand it from the manufacturer on the vial. That's the
second issue. But the big issue tc me is the syringes.

So whether he heard or whatnot, I mear the man is
cbviously a person of reasonable intellicence and ne would
know that, number one. Number two, for the record, that is
why I excused him. So although Ms. Weckerly did pall his
attorney into —— into the hallway, I saw that, he may have
cbserved that. He wouldn't know what they were talking about.
Tt could have been scheduling, could have been a million other
things. So I don't find that the State indicated tc the
witness by pulling his attorney into the vestibu.e area, that
he was in breach.

I also find the witness has beer excused from the
courtroom and so he has not heard the State's position that he
was in breach. Sc in terms cf trying to intimidate the
witness, he wouldn't be aware of what's coing on in here right
now unless he heard the conference at the bench but I, you
know, I can't sav that was misconduct on the part of the State
at that point.

MR. WRIGHT: Well, I don't want the threat tc be

communicated to him through counsel.
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MS. WECKERLY: That's fine.

MR. STAUDAHER: Yeah. We just want to meke sure the
Court's on record — or we're on record as far as our position
at this point.

MR. WRIGHT: I don't mean these two counsel —-—

THE COURT: No.

MR. WRIGHT: -- the witness's counsel.

THE COURT: His counsel.

MS. WECKERLY: That's fine.

THE COURT: Well, I'm getting a little unccmfortable
I now standing in the middle of Mr. Mathahs and his counsel
who've now been made aware of the situation. Sc, ycu know,
l nere — et me just say this. It's up to the Ccurt whether or
il not the —— Mr. Mathahs is in breach of the agreement to
testify truthfully or not.
il Now, obviously, this is going to be, I'm assuming,
Mr. Cristalli, this is coing to be very contested. T don't
assume he's coing to, you kncw —-- sO we're going to have to
have a hearing abcout this at some time in the future. We're
going to have to —-- the Court's going to have tc hear mere
specifically, how did the offer of proof go down? You know,
how leading was that? Did they spoon feed him, &s suggested
by Mr. Wright or was this a narrative? You know, how —— why

did his story change and other things. And then the Court

" will make a determination, was the testimony truthful or not
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truthful.

I mean, the State's cone cn record in front of
counsel that they're going tc argue that it wasn't truthful.
And at the end of the day, as I understand the agreement,
it'1l be up to the Court to make that determination. But I
don't think the time to do that is in the middle of this
trial. I think the time Zo do that is a subsequent hearing
once this tria. 1is cver.

And to give Mr. Mathahs's attorney & fair cpportunity
to be heard at that time because then it becomes obviously of
interest to Mr. Mathahs's attorneys. You know, at that point,

he's been tcld to testify truthfully. He was admonished by

the Court prior tc his tfestimony and I can't —— you know, I
can't coach him or what —— anc I know you're not suggesting
that, but I can't pull htim in here and tell -- you know, I

mean I think we gc forward. You know, his attorneys
understand the State's position.

MS. WECKERLY: We deon't —— we don't want him reminded
him of anything.

THE COURT: No.

MS. WECKERLY: He's under oath. He's still
technically on the witness stand. We just want the Court to
be aware that now we'd like to be able to lead him because we
view him as in breach of the agreement —-

THE COURT: Richt. 1 mean —— I think —-
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MS. WECKERLY: We're not asking for anything tc be
relayec to him.
THE COURT: -- you can certainly lead him on the

important areas, the change in his testimony from direct to

O

ross and the agreement and, you know, the benefit and what he
said in his plea at the time of the plea canvass and -- and
whatno-. I mean, I certainly think that that's fair and is 1in
direct contradiction of what he's now testified to. So, yes?
MR. WRIGHT: The —— I —— I don't believe he's in
breach. I understand you'll say that later, but as a
predicate to where I'm going, I want to read his plea
agreement. Obligation to be truthful, overriding all else, it
is understood this agreement require from Keith H. Mathahs an
cbligation to do nothing other than to tell the truth. It's
understood between all the parties to this agreement that
Keith Mathahs at all times shall tell the truth both during
the investigation, while testifyving on the witness stand.
Mathahs shall tell the truth no matter who asks the questions,
including, but not limited to, investigators, prosecutors,

judges and defense attorneys. That's his sole cbligation on

the plea agreement, to tell the truth. But I -- I don't want
the -- his attorneys, having heard that, Mr. Cristalli and
Ms —-

MS. MORGAN: ' Morgan.

MR. STAUDAHER: Ms. Morgan.
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MR. WRIGHT: -- Morgan going out and delivering the
F’n@ssage from the State that he's in jeopardy because of his
testimony. That is —-

THE COURT: No, I agree. I think — I think what we
should do is in a mcmenz, after we've hac a little break, 1if
anyone needs one, resumne nis testimony. And then assume, you
know, he's under cath, he'll be reminded that he's under cath
and then you can crcss-examine him. And then, like I said, I
think certainly on those areas, leading cuestioning is fine by
the State on the areas that I've said he's in direct
contradiction on his cross—examinetion. And then at a
I subsequent time, the Court will meke the determination, and,
you know, based on kind of the allegations that have been made
by Mr. Wright, maybe, you knocw, we'll need to co a hearing.

H At that point in time, Mr. Wright really dcesn't have
an interest anymore. It's Mr. Cristalli will be carrying the
water on that, so to speax. And &t that time Mr. Cristalli

{| can be heard, and we'll make a determination as to how we
proceed regarding Mr. Mathahs before his sentencing and we can
have a full hearing at that time. 1 thirk that's the best way
to proceed, but I wculd ask his counsel, you kKnow, this
technically we could have still been going with his testimony.
|| And so really, you know, the break was kind of taken because
they can hear us with the way people are seated in the

audience because we couldn't fit them all in the witness stand
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so we ook the break. So, you know, realistically there
wouldn't necessarily have been & break and an opportunity for
counsel to speak with him.

I don't want, you know, any —-- anyone to say anything
to Mr. Matnahs that could alter his testimony one way or the
cther. And certainly, Mr. Cristalli, if it comes docwn to it,
we dc Fave to have some kind of a hearinc on truthfulness when
you have an opportunity to have your client speak on that
issue as well.

MR. STAUDAHER: Go ahead, I'm sorry.

MR. CRISTALLI: Your Honor, the only thing we'll
advise the Court is at all times during the course cf our
representation of Mr. Mathahs, all communications to him have
been to cive truthful testimony in regard to this case.

THE COURT: Richt. The only thing I would say or I
can do it myself, is that if anyvone asks a question that calls
for him to give advice or talk about discussions he had with
his attorney, he doesn't have to talk about that. Now you may
—— he mav actually —- you may —— yocu and he may prefer that he
say coh, that, my lawyer advised me to do that, but he
certairly doesn't have to waive the privilege if he wants to
obviously, but he certainly doesn't have to testify about
anything.

I don't know if you've gone over that already with

him or if you would like the Court to bring him in and advise
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him again that if any questioning goes into his conversations
Il with counsel, either things you told him or things he told
you, that he certainly doesn't have to testify about that.

MR. CRISTALLI: Yeah, I don't think there's any
reason to have a waiver --

THE COURT: Remind him?

MR. CRISTALLI: -- of my privilege with my client.

THE COURT: Okay. Do you want me to remind him is my
fl question?

MR. WRIGHT: I haven't asked any.

" THE COURT: No, well, Ms. Weckerly —

MR. WRIGHT: I didn't intend to.

) THE COURT: Okay. Well, do you want me to remind him
cr not?

MR. CRISTALLI: Well, it soundec like you were going
in that direction.

THE COURT: Mr. Cristalla?

MR. CRISTALLI: I mean, I —- I mean, I can advise him
myself. If it appears that there's a cuestion that may
violate that privilege, then Your Honor, I would ask to —— TO
admonish him that he doesn't have to answer that question.

THE COURT: All right.

MR. STAUDAHER: And, Your Honor, the concern I have
related to that is that even at the bench, Mr. Wright

indicated that he was going to basically ask why did you enter

KARR REPORTING, INC.
63

001847




N

e

10

15

16

17

18

it

into this agreement if in fact you think you're innccent,
essentially. And that may spill into what Mr. Cristalli had
conversations with what he was facing, the evidence and so

forth, I don't kncw. But I'm just sayinc that it gives me

ct

\Q

re concern that that mignht be entering intc the purview of

o}

Q)

n attorney-client communication.

TZE COURT: Well, that's something Mr. Cristallil and
Mr. Mathahs need to be concerred apout. And Mr. Wright 1s now
rindful of that issue. And so Mr. Wright, you know, phrase
your guesticns. Mr. Cristalli, do you want me to advise your
client that if it calls for communication, he doesn't have to
answer. My -- or do you want to just whisper to him and
advise him cf that again?

MR. CRISTALLI: Well, vyeah, of course I'll advise him
of thaz. BAnd once again, I'll reiterate, Your Honor, if it
appears to be & question that will be in reference to a
communicaticn which his attorney, which is privileged, we ask
that that cuestion not be answered. But I will have that
communicaticn with him and certeinly I would anticipate the
Court interiecting if it appears that that ——

THE COURT: Yeah, 1if it appears. I may not know. T
may not be aware if that calls for communication or not. I
mean, Mr. Wright is not going to say what did your lawyer tell
you or what did you tell —-—

MR. WRIGHT: No, but —-
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THE COURT: -- he's not gecing to tell -— ask it in
that way. It will be more subtle, clearly.

MR. WRIGHT: I am mindful of the issue, however, 1
don't want you to think I'm going astray, Z'll tell you where
I'm going. I mean, the last thing I'm going to do is ask what
did your lawyer tell you or why.

THE COURT: And that's what I just said. OCbviously,
it's not going to be clear like that, it would be scmething
subtle that might call for privileged communication.

MR. WRIGHT: Right. But I do intend to go into his
own writ of habeas corpus, filed by him, in which he stated
that for propofol use —- and he stated with the affidavit of
his counsel on it that everything in there is true and
correct, that reuse of propofol was stancdard practice and done
constantly. That is his admission and his pleadings that I
intend to gc into. So when I do talk about it I -- I mean,
I'm not trying to get into Mr. Cristalli's conversations with
him, but I didn't want to mislead you if he like doesn't know
about the pleading or anything else, I have it and I'm going
to utilize it.

THE COURT: Well, 1f he knows if he read it and he
verifies that that's true because if he cidn't swear out an
affidavit, if it's a statement of facts in the pleading, then
Mr. Cristalli may have written that and how dc we know where

it came from?
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MR. WRIGHT: Well, I'll —— I'll ask him how —— how ——
Mr. Cristalli's work is true and correct. I'll ask him where
—— ask him where he got that information. If he was resists
me on it, I con't know if he'll resist on it, I didn't get
that far vyet.

THE COURT: Because just because a lawyer writes
something in a statement of facts or something like that --

MR. WRIGHT: Well, it's nct —-

THE COURT: -- doesn't mean —— as you know, doesn't
mean the client has read anything and understood it and ——

MR. WRIGHT: 1It's not & statement of facts, it's a
writ and I file it and say everything I -— everything in there
is true and correct. That is an adoptive admission by this
client throuch his lawyer. This —— it 1is.

MR. STAUDAHER: That's absolutely —— I mean, it's —-—
again, it gces to the heart of an attorney client
communicaticn.

MR. WRIGHT: Doesn't go tc the heart. It's —- it's
the same thing if I make representations at a bail hearing.
Tt's an adoptive admission of my client and the State uses it
against me. It's not hearsay. It's not an adoptive
admission. I have had my representations used against my
client because I am the agent —— the agent and it's an
adoptive admission —— admissible. And that -- if he resists,

I will then cdo it that way. I don't think he's going to —— I
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think he's going to admit that that was his belief.

THE COURT: Well, then ask him. But here's the
thing. First of all, I've never seen the situation that
you've talked about where a criminal defense attorney has
stood up at a bail hearing anc made representations and then
later at the trial of that particular defendant those
attorneys' representations are used somehow against the client
in the trial.

MR. WRIGHT: Yes.

THE COURT: I've never seen that.

MR. WRIGHT: You have too many cases.

THE COURT: Well, I mean, I'm assuminc the only way
you could dc that is if the client testifies.

MR. WRIGHT: No, it's an admission.

THE COURT: 1I've never —-

MR. WRIGHT: Of the party oppconent by his —-

THE COURT: I know —-—

MR. WRIGHT: -- authorized agent.

THE COURT: All ricght. Well, 1've never seen that
done. 1I'm sure if you say ycu've seen it, you have, but I've
personally in the numerous trials as a Judge, as a lawyer,
whatever, I've never —— when you say that, I -- I can't think
of a single instance where 1 have seen that done, number one.

Number two, even if it had been done, what you're

talking about are oral representations made in open court
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where the defendant is either seated next to you in —-
probably in the cases of your client —— their clients again,
they're typically out of custody. Because they have the
financial wherewithal to make bond. So typically, they're
sittinc next to vou or in the rare cases they're sitting over
there in custody. So they're hearing the representations.
But now we're talking about written representations that are
made by a lawyer and then filed and so —-—

MR. WRIGHT: And swcrn to.

MS. WECKERLY: By the lawyer, not by Mr. Mathahs.

MR. WRIGHT: No, no.

THE COURT: By the lawyer.

MR. WRIGHT: No, correct.

THE COURT: I mean --

MR. WRIGHT: You mean an agent. The lawyer is
speakirg for the client.

THE COURT: Mr. Wright. Mr. —-—

MR. WRIGHT: I speak for my client --—

THE COURT: Mr. —-

MR. WRIGHT: -- every word 1 say is attributable to
him.

THE COURT: Mr. Wright, I am not going to make law
and T -—— or I'm not going to say that every word out of a
lawyer's mouth is somehow adopted by his client. Now —— or

every written pleading. You know, in a similar arena that's
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| gifferent. But in a criminal case, I amn not going to say that

whatever the lawyer says now somehcow has been adopted by a
criminal defendant.

Again, a civil arena 1is different. Yes, absclutely
it is part of — vyou know, it's used. But 1n & criminal case
i
where you have greater protections and everything like that,
some lawyer stands up and says something and you've got some

i

yutz sitting over there with, you know, & sixth grade

education, they're supposed to, oh, ckay, well this is an
adoptive admission and I haven't said anything and my agent,
il this lawyer over here, is saying this thing.

Now, with your clients they tenc to ke & different

| type of client. But let's take that to the Lccical extension

what I've just said. You've got some PD standing up arguing,
some guy sitting cver there with a sixth grade education half
Jasleep and he's supposed to now be bounding anc tied to every
| word out of his lawyer's mouth. That's what you're
suggesting. And somehow be used against him —-

MR. WRIGHT: Correct. And I'll tell ycu in this
courthouse when it was used. 1 filed [irndiscernible] was the
Il dgistrict attorney and filed a notice and a laic out specific
alibi. Okay? In pretrial pleadings. Anrd then withdrawal
notice of alibi and withdrawal everythincg. They wanted to use
the false alibi, okay, in their case in chief.

I | THE COURT: Well —-
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MR. WRIGHT: And it was admissible because it -— why
is it not? It wasn't hearsay --

THE COURT: Okay.

MR. WRIGHT: —- and it was an admission and it was
pleading.

THE COURT: Well, we're gcing — 1f anyone needs to
use the restroom ——

MR. SANTACROCE: I need tc just make a brief
record —-—

THE COURT: All right.

MR. SANTACROCE: -— on this, Your Honor. I'm going
to join in Mr. Wright's objection, prosecutorial misconduct.
The fact that the State in the middle of two days of
cross—examination gets up in the middle of that examination,
takes the witness's lawyer into the hallway and tells that
lawyer that your client has now viclated the plea agreement is
coercive and it is misconduct. And the only effect that they
could possibly be lcoking for was some coerciveness to get
this witness back in line because the witness was telling the
truth and was going contrary to the prosecuticn's theory.

And for that reason -— and the fact 1s they —- State
made an objection. We went to the bench, and we were —— the
discussion was very loud, the witness is only four feet away
from the bench discussion. He heard the prosecutor say that

he was in violaticn of the plea agreement and the conduct is
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THE COURT: As I said, you know, I don't know what
Mr. Mathahs was thinking. But when Ms. Weckerly tock his
lawyer into the vestibule area, it could have been for a
number of things and so I don't kncw that he's going to think,
ch, wow, she's saying I'm in violation of the agreement and
blah, blah, bleh.

Nuamer two, you know, yvou can't have 1t both ways.

If I say Ms. Weckerly's suit is black anc then cn cross 1 say
Ms. Weckerly's suit is white, I'm either tellirg the truth one
time or the other time. So you can't say two inconsistent
things and be testifying truthfully. I mean, by definition
there's —— there's an issue there.

MR. SANTACROCE: PBut they could rehabilitate him.

THE COURT: Well, we'll lcok —-- vyou krow, down the
road this is maybe Mr. Mathahs's issue. Down the road there’s
going to be a transcript of all of this and there will be a
very careful line by line comparison with what was said on
direct and what was said on cross. But as I said, you can't
say it's A and then say it's B and be telling the truth both
times. It doesn't -- I mean, it dcesn't work that way.

MR. SANTACROCE: That's not the point. The point is
the coerciveness of the State, to bring that ocut in the middle
of cross—examination when they can bring that out at the

appropriate time before the Court.
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THE COURT: I understand.

MR. WRIGHT: -- a week ago.

THE COURT: All right.

it MR. WRIGHT: So I am saying through inadvertence
this 1s not a document I had stipulated to.

THE COURT: All right.

MR. WRIGHT: So I did not stipulate this in.

THE COURT: Okay. Here’s the ceal. Mr. Staucaher,
when you have the police officer testify, you’re going to have
l|to lay the foundation for that document, how it was fcund,
where it was found, what other documents, you know, whatever.

And then, you know, if it’s Jjust some document
laying around and you don’t tie it into Dr. Desai, I mean, I
still would probably admit it as it’s there in the cffice and
l it was seized pursuant to a search warrant, anc then you can
W certainly argue or, you know, cross that we don’t know who
wrote the document, we don’t know, you know, if Dr. Desai ever
even read the document or anything like that. So, I mean, To

it
me that goes more to the weight rather than the admissibility.

And, you know, it was there. Assuming they tie 1t
in with a police officer or a detective, whoever 1is going to
do it, that, ves, it was there, it was in the office, it was

I

" attorney email or communication or something like that, there

these other things, whatever. Again, if it’s attached to an

may be —-
]

KARR REPORTING, INC.
221

001738




10
11
12
13
14
15
16
17
18

19

21
22
23
24

25

MR. WRIGHT: Or if it was in a legal file.
THE COURT: Right. There’s other issues, then.
Mr. Wright, you didn’t write the affidavit, is that
Il fair to say?
MR. WRIGHT: That'’s fair toc say.
(Court recessed at 3:01 p.r., untii 3:C9 p.m.)
THE COURT: Are vou ready, Mr. Santacroce?
i MR. SANTACROCE: I'm scrry, Your Honor. I'm trying
to get these files together.

THE COURT: That'’s okay. I know it was a little out

of order.
| MR. SANTACROCE: 18.
| MR. STAUDAHER: Just make sure she knows.
F "MR. SANTACROCE: Who?
“ MR. STAUDAHER: Her.
MR. SANTACROCE: I have 18, Patient 18.
THE COURT: Just make sure —— more importantly make

sure she gets them back before you leave today.

THE CLERK: What exhibit number is that, Mr.
Santacroce?

THE COURT: 1&. Wasn’t it 187

THE CLERK: Tt’s not 18.
it THE COURT: Just for the record, at the conclusion
of Mr. Mathahs’s direct testimony, Mr. Wright approached the

bench and indicated he’d like about an hour to confer with his
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client, and thet was at about 3:00. And due to the late hour
—— late hour of the day that we didn’t want to teke a break
for an hour, it was agreed at the bench that Mr. Santacroce
would cdo the first cross—examinaticn, and then we’d take an
evening recess to make the reasonable accommodation sc that
Mr. Wricht could confer with his client over the weekend
recess.

Is that correct, Mr. Wright?

MR. WRIGHT: Yes, it 1is, Your Honor.

THE COURT: All right. I’d like to start at 9:00 on
Monday. Everyone good with 9:00? And what can we anticipate
for Monday?

MS. WECKERLY: I’ve given them sort of a forecast
for the week. I don’t —— I think in the morning it’1l
prcobably ke the cross of —-

THE COURT: Right.

MS. WECKERLY: —-— Mr. Mathahs. And then I have two

|

cther witnesses that I told them —-
THE COURT: Okay.
MS. WECKERLY: —- for the afternoon.
THE COURT: Are they —-—
MS. WECKERLY: Cne is a victim, and one is a doctor.
THE COURT: A doctor who worked at the clinic or —-—
MS. WECKERLY: Yeah.

THE COURT: —-- a referring doctor?
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MS. WECKERLY: No, he’s one of the clinic partners.
But I don’t there —— it’s more on the business structure, so I
I don’t think —
THE COURT: Okay.
MS. WECKERLY: —— it’1l be lencthy.
THE COURT: So not about procecures or anything?
I MS. WECKERLY: Right. And I’11 give —— I Jjust
haven’t, yet, because he was picking up exhibits. I’11 give
the same list —-
J THE COURT: Okay.
li MS. WECKERLY: -— to Mr. Santacroce.

THE, COURT: So Ms. Weckerly, how many witnesses
behind are we from where you thought we’d be? Althcugh, I
think we’re moving pretty fast, actually.

MS. WECKERLY: A lot.

THE COURT: You way, way ——

MS. WECKERLY: How’s your Fourth of July locking?

THE COURT: —— overestimated. How many —— like
what’s a lot like? Seven?

MS. WECKERLY: 10. 10.

MR. SANTACROCE: Thank vcu, Your Honor. I think I'm
ready TO goO.

THE COURT: Would you let Kenny know we can bring
the jurors in now.

MR. SANTACROCE: Dc you have any objection to
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i markinc 18, Patient 187

MR. STAUDAHER: No, as far as I -- ¢h, marking it
separately? That'’s fine.

MR. SANTACROCE: No, vou can mark it as yours. 1
don’t care, but they aren’t marked.

MR. STAUDAHER: Yeah, you can mark it.

THE COURT: Just next in order?

THE CLERK: Do you know where this 1s from?

MR. STAUDAHER: That’s from this box here. Those
are all the redacted files. It’s from this box here.

THE CLERK: Thank you.

MS. WECKERLY: Actually, it’s only nine behind.

THE COURT: Well, your boss was asking me.

MS. WECKERLY: Oh.

THE COURT: Well, he said how’s it going, and I
said, well, I think we’re moving really fast, but I know your

deputies think that we’re not moving really fast because they

Il keep having people waiting out -- cut in the hall. That was

the conversation Jjust so the defense knows. We weren’t
conferring about the case or anything like that.

MR. STAUDAHER: ©Oh, Your Honor, for the —— for the
clerk I wanted to —

MR. WRIGHT: And she said Weckerly has been
[inaudible] .

MR. STAUDAHER: I just wanted to put on the —
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THE COURT: I said —— no, he’s just, how are you
going? I said, oh, I think it’s mcving cood.

MR. STAUDAHER: I wanted tc put just a housekeeping
issue on the record. We broucht over that chart today. We’ll
bring over a smaller version sc tnat —-—

THE MARSHAL: Ladies end gentlemen, pléase rise for
the presence cf the jury.

Hcld on. Holc on. Do ycu neec a mement?

MR. STAUDAHER: No, that’s fine.

THE COURT: No, come on in.

(In the presence of the jury.)

THE COURT: All right. Court is now back in
session.

And, Mr. Santacroce, you may begin your
cross—examination of the witness.

MR. SANTACROCE: Thank ycu, Your Honor.

CROSS-EXAMINATION

BY MR. SANTACROCE:

@ Good afternocr, Mr. Mathahs.
A Good afternocn.
Q We spent quite a ccnsiderable time talking

about what Dr. Desal did and what you dicd. But as you know,
there’s two men on trial here, so I want to fccus your
attention on the other person 1n the room —-

A Okay
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Q —- Ronald Lakeman. Do you know Mr. Lakeman?
A Yes, 1 co.

Q Hew do you know him?

A We worked side by side.

Q Sc for how long of a period of time?

A I think —— I think Ron came in ‘04, if I'm not

mistaken, unti: the clinic closed.

@)

Sc for several vyears, four years, you wcrked
right rext to Ron every day --

Yes.

—— correct?

Off and on. Yes. Uh-huh.

Sc you know him very well?

Well, I think so.

oo 0o 0w

Okay. I'm going to start backward where Mr.
Staudaher left off. Okay? And I'm going to ask you some
guesticns about the chart. So if you want to step down, feel
free to do that. You may neecd the microphone.

THE COURT: Do you want him to step cown?

MR. SANTACROCE: Yes.

THE COURT: Okay. Sir, go ahead and step down.
BY MR. SANTACROCE:

Q Mr. Staudaher explained to you how this chart
was set up; correct? 1In other words, these were the cases you

did except for the one that Ron came over and did at lunch
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time for you; correct?

A Cerrect.

0 And the first patient, it wasn’t the first
patient of the day, but the first patient we’re discussing
here is a Kenneth Rubino; correct?

A Cerrect.

0 Dc you have any independent recollection of
Mr. Rubino?

“ A Nene at all.

Q Dc you have an independent recollection of

| this day at all?

A Nec, I don’t.

H Q The chart says that the procedure started at
9:45. DNow, we talked about these times being inaccurate.

i These times I'm referring to are the procedure times of 33
minutes, 32 minutes, all of these were inaccurate; correct?

A Correct.

Q The procedure start times, do you have any
" idea of whether or not those are accurate or not?

A I would say they are accurate, ves. 1 mean, I
usually use my cell phone, ycu know, as a watch. There was
not a clock in the room, so ——

I Q Would you record on the patient’s record what
time the prccedure started?

" A When the patient came in. And T don’t think
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we put down the time when the procedure started. But when the
patient arrived in the room and came under our control.

Q Okay I want to show you what’s been marked as
State’s Exhibit Nc. 4. 1It’s the patient file for Kenneth
Rubino. 1I'm going to show this to you and help refresh your
recollection. And specifically I'm showing you the anesthesia
lireco’:d.
A Okay.
i& Q Would you take a lcok at that and tell me if

there’s any indication as to what the start time is?

A It’s marked 9:45.
i' Q And what does this chart say?
A 9:45.
1! _
0 Sc the start time was accurate?
A Yes.
" Q And I'm going to also show you another

documert in the patient record, also in Kenneth Rubino’s file,
and specifically Rate No. 002605. And can you tell me what
this document 1s?
" A That’s the record kept by the nurse that would
have been in the room.

Q And what time —— and she would have a little
bit different time, wouldn’t she, because she would record the
procedure time when that started.

{
A Yes.
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Q What’s the time that she records the procedure
start time?

A 9:49.

Q Sc four minutes after you cot the patient, the
procedure started; correct?

A Right.

Q Ncw, I want to show vou tThe same —-- same
chart, different document, this will be Bates stamped 002606,
and ask you if you can identify what that reccrd 1is.

A That’s the recovery room area where the
patient was evaluated when they came out to the -- to the
recovery area.

Q And what time did the patient cet tc the

recovery area?

A Here or ——

Q Yes.

A —— or down here? There’s two times here.
10:02.

Q Okay. So it’s different than the chart end

time on this chart because we’ve already established that the

total procedure time was incorrect.

A Correct.
Q So the procedure, the patient gets to you at
10:45, the procedure starts at 9:45 —— I'm sorry, 9:45, the

procedure starts at 9:49, and the patient is in the recovery
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rocm at what time?

A 10:02.

0 10:02. Okay. That’s for Kenneth Rubino.
Now, you did another patient between Kenneth Rubino and the
time that veou went and cdid a patient in Ron’s room; correct?

A Yes.

Q And that patient is identified on the chart by
No. 5bC; correct?

A That’s what it says there, yes.

Q I want to refer your attention to State’s
Exhibit ©3, and ask you to take a lock at the anesthesia
record and tell me —-- and this 1s Bates No. 0004772. Tell me,

what time did that patient come into your room?

A I’ve got it recorded at 10:00.
Q What time does it say on the chart?
A 10:00.
H
Q Sc that'’s accurete; correct?
i A Yes.

MR. STAUDAHER: Objection, Your Honor. That’s —-
Il he’s testified that the times on the records are not
necessarily accurate, but it’s the same as on the record.

THE COURT: All right. That’s —— that’s sustained.
So it’s the same as the other record.
'J BY MR. SANTACROCE:

0 The time on the anesthesia record is the same
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as the — what’s on the chart.
A Yes.
Q And that’s the time you would have received

that patient in the room?

A Yes.

Q I'm going to show you Bates stamp PF0004775.
And, acain, this is the nurse’s record. What time did the

procedure for patient 557

A 10:05.
Q Okay. And showing you —- okay. That’ll
suffice for that. So it started at 9:45 and finished —— or it

started, the procedure started at —-
A 10:00.
Q And I'm showing you Bates stamp 0004776. What

time did the patient get intc the recovery room?

A 10:17.
Q Now, you testified that you wert into Ron’s
room to do a patient because he had —— I believe you said a

bathroom break; correct?

A If that’'s what it was. 1I'm not sure.

Q Well, for whatever reason you went to his room
and dic a patient.

A Yes.

0 And the patient you did in that room was

identified as Patient 18 by the State; correct?

KARR REPORTING, INC.
232

001749




10

11

12

13

14

15

16

17

18

19

A Ceorrect.
Q I'm going to show you Patient 18’s file.
Referring tc Bates stamp 0003309, and this is the anesthesia

record. Tell me what time ycu received that patient.

A 10:15.

Q And what does the time say on the chart?
A 10:15.

Q So the start -— the times you received the

patients appear tc coincide with the records; correct?
II A Correct.

Q Showing you the same Patient 18, Bates stamp
PF0003312. Tell me what time the procedure started.

MR. STAUDAHER: With the —— I’1l object to with

r—
o

according to what the record shows is not necessarily when.
THE COURT: That’s fair. According to the record.

IIBY MR. SANTACROCE:

I Q What time?
A 10:13.
i 0 Now, there was another patient in Ron’s room

that was done right prior to Patient No. 18. That was Stacy
| Hutchinson; correct?
A Yes.
“ 0 According to the records, and this is State’s
Exhibit 5, BRates stamp 002819, what time does the anesthesia

i
record say that Ron received the patient Stacy Hutchinson?
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9:55.

What time does the chart say?

9:55.

Sc those two times ccincide; correct?

Ccrrect.

LGN O L G

I want you tc tell me accordine to the nurse’s
record how long the procedure was. I'm referring tc Bates
stamp 002822.

A Procedure starts at 09:5%.

Q And when did Ms. Hutchinson get into the
recovery room acccrding to the patient record 0028237

A 10:05.

Q Now, do you rememper what Time we said Patient

55’s procedure ended?

A I don't. Sorry.

) Let me refresh your recollection.

A 10:17.

Q Sc Ms. Hutchinson, accorcing to the start and

stop times and recovery room records, was already in the
recovery room when you were still doing Patient 55C; isn’t
that correct?

A Yes.

Q Now, when you came over to Ron’s room to do
Patient 18, that’s after Stacy Hutchinson.

A Yes.
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Q Ycu don’t have & recollection as you sit here
today whether vou brought a propofcl bottle from your room to
L do Patient 1&. do vou?

l A Nc, I don‘t.

o And if you lcok at the propofcl amounts that
were usec on Kenneth Rubino and Patient S5C, you testified
earlier as tc what these numbers indicate; correct?

A Cerrect.

o] And can vou tell me how much propofcl you used

on Rubino?
i

A 200.
Q In cc how many is that?
A Oh, that’s 20 cc.
o And how much ¢id you use on the second
iipatient?
I A That would have been 170.
L Q Ckay. So total amocunt —-—
A 17 cc.
0 How much is that total for both patients?
A 37.
i Q Sc there would have been —— if you used a new

bottle for Rubino, and we don’t know that you did, if you used
Rubino and Patient 55C, vou would have used 37 cc on those two
patients; correct?

“ A Correct.
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Q Given the fact that Stacy Hutchinson was
already in the recovery room when you came over to Ron’s room
to do Patient 18 —-

MR. STAUDAHER: Objection, Your Honor.
Mischaracterizes the actual state c¢f the evidence and
testimony. He’s already said that every recorc s falsified.

THE COURT: Well, ockay.

MR. SANTACROCE: No ~-
MR. STAUDAHER: He can't say that that’s ——
“ MR. SANTACROCE: -- that’s not ——
MR. STAUDAHER: —- when the patient was there.
MR. SANTACROCE: —-- what’s been said.

THE COURT: Ckay.

MR. WRIGHT: Objection.

MR. SANTACROCE: That’s not what’s been said.
THE COURT: All right.

MR. WRIGHT: That was —-

THE COURT: Sustained.

MR. WRIGHT: -- not his testimony.

THE COURT: All right. Again, the jury is

h instructed they’ll recall what the state of the evidence is.
h And, Mr. Mathahs, if Mr. Santacroce says something
and that’s not what you testified to and we don’t catch it,
obviously, you can point it out.

BY MR. SANTACROCE:
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Q Have I mischaracterized or misstated any of
| your testimony so far?
A I honestly couldn’t tell you. I'm sorry. 1

really couldn’t tell you.

Q All right. If T dc, you tell me. Ckay?
A If T catch it.
0 A1l right. So vou —— Rubino was the source

patient on this date.

] A Cerrect.
J 0 On September 21st; correct?
A Yes.
Q The next patient ycu do, 55C, it’s a different

color and Mr. Staudaher explained the colors, they can't
confirm that this patient has hep C; correct?

l A Ccrrect. Yes.

L 0 Ncw, we go down to the patient you did,

Patient 18 in Ron’s room.

A Correct.
Q The patient doesn’t have hep C; correct?
A Cerrect.
Q Patient Hutchinson who is already in the

recovery room, procedure done when you get to Ron’s room, has
hep C.
A That’s right.

Q Can you explain to me how that happened?
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MR. STAUDAHER: Cbjection, Your LEoncr.
BY MR. SANTACROCE:

Q Do you have an opinion?

MR. STAUDAHER: Speculation.

MR. SANTACROCE: If he has an cpinzcn.

THE COURT: State your questior agair.

MR. SANTACROCE: I asked him if he has an opinicn as
to how this patient could ke affected, and this patient not be
affected.

THE COURT: No, he can't speculate as to what might
have happened. He can only testify as to what he recalls
happening or what his practice was in those situeticns. So I
don’t want the witness to speculate as to what might have
happened.

MR. SANTACROCE: Very gocd.

BY MR. SANTACROCE:
O Then we come back, you come back frcm Ron’s

room, and ycu do Mr. Meana.

A Cerrect.

0 And Mr. Meana turns up infectec.

A Okay.

Q And then you do one, two, three, four, five
more.

A Cerrect.

Q They’'re not infected.
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your question.

Cecrrect.

And ther you dc Sonia Orellanc. She’

w

Then you Co cne more, not infected.

Then vou co cne more, Gwendolyn Martin,

infected; cocrrect?

Cerrect.

STAUDAHER: Your Honcr, may we approach for a

COURT: All right.
(Cff-record kench conference.)

COURT: All right. Mr. Santacroce, rephrase

BY MR. SANTACROCE:

When Mr. Steucaher was up here at this board

and he was describing to you what the colors were, he told you

that orange was the source patient; correct?

Cerrect.

And green was an infected patient; correct?
Cerrect.

What’s the cclor of Kenneth Rubino?

Pink.

Sc source patient?
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Yes.

And what’s the color of Rodolfo Meanar
Green.

What’s the cclor of Patient 167
White.

Nc color.

Nc color.

Patient 157

Nc color.

Patient 317

Nc color.

Patient 277

Nc color.

Patient 237

Nc¢ color.

Scnia Orellano?
Green.

Pafient 287

N¢ color.
Gwendolyn Martin?
Green.

Patient 347

No color.

357?

Nc color.

KARR REPORTING, INC.
240

001757




10

11

12

13

14

15

16

17

18

19

(OIS ORI C - A O R - O E A O I © - O R G R E O O - O

387

Nc color.
57C?

I guess -~
Yellow?

-— the same as the one up here?
Yellow?
Yellow.
Number 41.
White.

Nc color?
Nc color. Sorry.
Patient 447
Nc color.
4572

Nc color.
477?

Nc color.
507?

Nc color.
517

Noc color.
547

Nco color.

53?7 No color?
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Nc color.
What’s the patient that you dic -n Ron’s room?
No color.

Now, all of these patients up here in this

section except for the 12:00 patient which has no cclor was

done by Ron,

(GIE - G- G NS C R O ©

correct?

Q

the 12:00 one; correct? 12:137?
Yes.
Okay. Kenneth Rubino you dia?
Correct.
Patient 55C you did?
Correct.
Rodolfo Meana you did?
Cerrect.
Sconia Orellano you did?
Correct.
Gwendglyn Martin yocu did?
Correct.

Ren Lakeman didn’t do any of those patients;

Nc, he didn’t.

He didn’t see them, he didn’t -— didn’t

perform any medical services to those patients?

A

Q

Not that I'm aware of.

Okay. You can take your seat. Now, I want to

talk to you about the CRNAs at the endoscopy center.
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A Okay.

Q Ycu were one Of them.

A Cerrect.

Q Ren was one cf them.

A Cerrect.

Q Who else was CRNAS?

A Ralph McDowell, Ann Lobionco, Vince Mione,

Linda Hubbard, Vince Sacendorft, and then there was a Glass
and I cdon’t remember her name.
Q And all of those people you mentioned worked

at the endoscopy center?

A Yes.

0) Were CRNAS?

A Cecrrect.

Q I believe you testified when you got to the

clinic Ann Lobiondo tolc you about billing 31 minutes;
correct?

A Her and Dr. D., yes.

Q Okay. When Ron came to the clinic, this was
after you had gotten there ——

A Yes.

Q —— correct? You told Ron that he had to bill
at 31 minutes; correct?

A I was his mentor, yeah. I guess I was just

trying to tell him what needed to be followed, you know, what
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was house rules.

Q Hcuse rules.
A Yeah.
Q You never saw Ron have a meeting with Dr.

Desai cr Tonva Rushing or anybody in upper management that
told —— that they got together and cooked this 31 minutes up
and that they were goinc to use that, did you?

A Nc.

Q This was a pclicy and procedure that had been
in place in the clinic since before you got there.

A Before 1 arrived, yes.

Q And every single CRNA that you just named
billecd the same way; isn’t that correct?

A As far as I knew, vyes.

Q Now, when you put your 31 minutes down on the
chart, were you aware that the billing department would send a
pill which had your name as the anesthesiologist in -- in some
sort of computer typing format, not your signature anyway, and
would send that off to the insurance companies to be paid?

A At the time I guess I paid no attention to it.
But, I mean, we really weren’t involved in that part of it and
we just never paid any attention to it. But I —— in
retrospect, vyes.

Q I'm not talking about retrospect.

A Okay.
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i Q I'm talking about what you knew on July 25,
2007, and September 21, 2007.

A I —— I was nct really aware of a billing
factor, vou know, that was gcing on at that time, nc.
I Q Did you ever receive a check from an insurance
company made payable to you for anesthesia services?

A Never.

Q Did any -- tc your knowledge did any of the
lICRNAs ever recelve a check from an insurance company for

anesthesiolcocgy services?

ll A I am not aware of it.

ﬁ Q You were pald a salary; correct?
A Yes.

L Q As were all of the CRNAs?

‘ A That’s —
Q As far as you know?
A As far as I know.

Q And that salary wasn’t tied tc how many
patients you did, was it?
A No.
Q You got that salary whether you did one
{f patient or 50 patients.
A Yes.
I Q Now, T want to talk to you a little bit about

u the practices you used to anesthetize patients.
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A Okay.

Q Can you tell me the procedure you used --
well, in your words tell me how it was done.

A Are you talking about starting from the very
beginning or --

Q Sure.

A Are you talking abcut taking the history and
physical, or where do you want me to start?

Q Nc, I mean the actual mechanism.

A Oh, okay. Well, I had to make sure that I had

| an TV that was in proper place, you know, I ——

it 0 Okay. Let’s stop and start talking about the
Iv.
A Okay .
Q You didn’t always put IVs in patients;
lcorrec:?
A Correct.
0 In fact, most of the time the IVs were started

in the pre-cp room by ancther nurse; correct?
A Correct.
Q I'm going to show you this chart. Can you see

that okay?

A I can.
Q Have you ever seen that before?
A Never.
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Q Okay. This purports tc be a diagram of a flow
chart for September 21, 2007, the date we were talking about
cn that chart. If yvou’ll notice, the first person cn this
chart on top is Kenneth Rukinc. And you alreacdy testified

that you did him and he was the source patient; correct?

A Right.
Q Dc vou see in the widdle there, Lynnette
Campbell?

A Yes, 1 co.

Q Who is Lynette Campbell, 1f you know?

A One of the nurses at the clinic.

Q And what was her —cb?

A She funct-ionec &s an RN in the room or in the
RJ—— in the prep room or whatever, ycu know.

Q Wculd she start 1IVs on patients?
l A Yes, she would.

Q And there’s ancther gentleman named here,

Jeff Krueger. Whc is that?

A He woulc have been Lynette’s supervisor.

Q And he would also do Ivs?

A Yes.

Q Sc at least on this day the diagram shows that

the IVs were started by Lynette Campbell and Jeff Krueger. Do
you have any reason to doubt that?

A No, I don’'t.
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Q Sc back to ycur description of the IV process.

A Well, the IV would -- you’d put on a
tournicuet and lock for the nicest vein or the biggest vein
thet vou’d want tc put an IV in. Some of them went —— this is
called the antecubital area up here in the elbow. Some of
them wou_d poke in there, some of them would put down here in
the wrist, some of them would go in the hand, so it just
depended where they would find, you know, the nice size veiln
that they could place the catheter in.

Q And so then you stick that hep-lock in. I
think you —-

A The angiocath with the hep-lock, and it would
be taped 1in, ves.

0 Okay. And can you describe for me what
flushirg means?

A Flushing means when you’ve got a bottle of
saline and you’ve got a syringe and you’ve got fluid in the
syringe and vou would hook it up tc the IV —- or not the 1V,
but to the catheter in the arm or in the patient and you’d
flush it so there would be nc blood in the catheter itself.

Q Or obstructicns?

A Or obstructions to make sure 1t was in
properly and working properly, yes. Uh-huh.

Q And sometimes that flushing would have a

backflow of blood sometimes?
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A It could. Sure.
) Isn’t it true that Jeff Krueger was known to

have flushed everything? Wasn’t that his reputation at the

clinic?
A I honestly can't tell you because ——
0 Okay. That’s feir.
A — I mean, I’'ve seen him start IVs, but I —

you know, I don’t know.

0 Did you see him flush any of those?

A Oh, I'm sure I did. Sure.

Q S0 you’vé seen Krueger actually flush
hep—-locks?

A Yes.

) Now, go on with your narration about the
process.

A So you want me to start —-

Q After the —— after —— well, let me ask you a

question about that. Where were these IVs started? What
room?

A Usually in the holding room. We cealled it a
holding room where there were meybe —— let’s see, maybe about
four like recliner chairs in there and the patient would be
brought into that room after they had already changed. They
had on a gown, they would go in there and they would be —-

that’s where the IVs would be started. And then they’d go
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from there to & recovery area where there would be an emoty
gurney. And then from there it would be going into our
procedure room.

Q Okay. Now, tell me about when they get tc

their procedure rcom with an IV. What happens?

A You mean to make sure that it’s working or —-
0 Nc, just tell me what you do.
A Well, the first thing T would co is, vou know,

make sure there’s an H&P that I had done on the patient. I
would make sure the patient is hooked up to all the monitors,
the pulse oximeter, the EKG, and that type of thing. Oxvgen
would have to be placed on them and get them in position. Anc
then thev’d be ready to go with the procedure, then I'd be

giving the propofol over in the IV area.

0 Okay. And the HP -- H&P you did on every
patient?

A Yes, 1 did. The ones T did, personally did.

Q Ycur patients. That’s what I'm talking about.

A Yes, I cid my patients, vyes.

Q Okay. So tell me now about the injection of
propofol.

A Well, it depends on the classification of the
patient. You know, we had ASAls, ASAZs, 3s, 4s, and that type
of thing. Depending on the patient, the weight of the

patient, the age of the patient. T mean, you would start out
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with maybe like 5 cc, 5C milliliters of propofol, and just see
what your reaction is going tc be. If it was an older
patient, that might be enough for the procedure. You don’t
want to overdose them ard have them go into a respilratory

N

arrest or scmething like that where they’d stcp breathing for

you.

Q Okay. Dic yecu ever pre-fill syringes with
propofol?

A Yes.

Q So when you started in the morning, would you

pre-fill a bunch of syringes?
A Yes.
Q And you would use those syringes until they

were used up?

A Yes.

Q And as you erpty the bottle ycu would throw it
away?

A Yes.

Q And those would be all differert syringes;
correct?

A Correct.

Q And then you would take a clean, a septic,

sterile needle —-—
A Right fresh cut of the paper.

O Brand new.
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A

Q

Yes.

And you would insert the syringe and needle

into the propofol bottle?

A

Q

>

Q

A

Q
wake up or seen

A

Q
would re-inject

A

Q

A

Q

Yes.

With draw 5 cf 10 cc, whatever you needed.
Right.

Inject it into the hep-lock?

Yes.

Is that a feir statement?

Yes.

You testified that sometimes a patient would
tc come back ——

Mcve around.

—— in the middle of the procedure, and you
that person as we saw Mr. Rubino. He had —
Right.

-- 20 cc.

Yes.

Sc if you gave Mr. Rubino 5 cc at a time,

would vou use four syringes?

A

Q

A

only allowed to

No.
Okay. Tell me how that happens.
Well, the syringe would have been —— we were

have 10 —— 10 milliliter syringes, so that

would hold 100 milligrams. So that would have been two
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injections of 50 milliliters each there, or if you’re giving
100, it would be cne syringe and then you would put oh a new
needle and refill the syringe with propofol.

Q Okay. So when vou used one of the prefilled
syringes all gone, you put & new needle, go back into the
bottle, withdraw ancther 5 or 10 cc; correct?

A Correct.

Q And you’d still have all those other filled
bottles on your tray; correct?

Correct.
Filled syringes?

Yes.

o oor 0o P

Okay. So then he wakes up again and you give
him another 5 cc, same syringe, clean needie.

A Well depending on —- you would evaluate the
patient, age, weight, how long i1t was going to take. You
prcbably would have drawn up 10 cc, so you would have had

encugh in there for —-

Q Well, let’s take Mr. Rubino’s case. Okay?
A Okay .
Q You don’t have to get down. The chart says

that it’s 50, 50, 60, 40.

A Okay. That’s two syringes.
Q TwO syringes?
A Yes.
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| Q Well, ore syringe twice; right?
A Right. Yeah. One syrince filled twice, vyes.
Q OCkay. So it wasn’t two of the syringes you

had on your tray.

A Nc, no.

Q One syringe filled twice, two cifferent
needles.

A Correct.

Q Is that the procedure that all the CRNAs used

at the clinic based on your experience and interacting with
them and talking to them?

A Ycu know, I don’t recall talking that much
about how other people or how the nurse anesthetists gave
their anesthetics. But I think that if we were in the room,
you know, we would be with another one of the anesthetists,

that’s what we would see is the same type of procedure, ves.

Q Okay. So all of them did the same thing,
basically?

A As far as I am aware, yes.

Q Okay. They may have drawn up 10 —— or given

some 20 miililiters instead of 5.

A Correct.
Q But basically the same procedure?
I A Correct.
o) Now, you said you’ve been practicing 30 years,
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{| 40 years?

- G G S C

Q

A

Q

B that means?

A

Q

A
association?

A

it’s just —

of it.

throw it out.

40 years total.

And you were a member of the AANA?
AANA. Correct.

And —

Retired.

Huh?

Retired now.

Okay. 1In any event vou receive bulletins from

that organization; correct?

Yes.

There was a bullietin that’s been circulating

arcund here from 2002 that says one and one. Do you know what

I'm not follcwing. No.

Okay. Basically one syringe, one needle,

Okay .

Are you aware of that directive from your

If I saw it, T don’t recall it, no. 1 mean,

Well, you testified earlier that you got all

I got the — but T —-
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Q Ycu testified you received all of their

bulletins. So I'm asking you do ycu recall seeing anything

like that?

A Nc, I don’'t.

C Despite that bulletin in 2002, the procedure
you descripec was the procedure that was used in —— since you

got to the clinic; righz?

A Yes.

Q D¢ you know if it’s still a procedure used in
cther clinics or in other facilities?

A Yes, it is.

Q Dc you know i1f it’s the same procedure used 1in
cther facilities throughout the country?

A I can't speak for cther facilities in the
country, but I kncw 1t was widely used here in Las Vegas.

Q Zven after the hep C outbreak?

A Well, I think some changes came about because
cf all of the punlicity and everything that was going on.

Q But as far as you know the procedure was still

being used?

A Yes.
Q When you got to the clinic in the morning, I
think you —— let me —— let me go back first. I read somewhere

in one of yocur statements you said CRNAs were autoncmous. Do

you recall that?
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A Nc.

Q Technically it’s an interview thet you gave
the State Attorney General’s office on December 28, 2010. I'm
going To snow you this and ask vou if you recccnize it. Not
the document, but the interview.

A I don’t recall, no.

9] Did you give an interview to the State
Attorney Generel’s Office on September 2&, 20107

A Nc, I did not. I don’t know who it 1s.

Q Okay. Do you ever recall making a statement

—— do you remember giving a proffer to the United States

Attorney —-—- Attorney’s office, feds, the feds?
A Yes.
o) Okay. I'm going to reshow you this document.

This purports to be your proffer.

A That’s from them? Okay.

Q Okay .

A I didn’t know there was —-

Q Ycu gave a proffer.

A Yyes.

o) In that proffer you said that CRNAs were

autonomous. Do yocu recall that?
A Neo, I don't.
Q I'm going to find it for you. I thought I had

highlichted it, but apparently I didn’t. I’11 find it and
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come back --—

] A Okay.

0 —— rather than waste time.

THE COURT: Does anyone need a break?
JURY PANEL: No.

THE COURT: Okay.

BY MKR. SANTACROCE:

0 CRNAs in Nevada are allowed tc practice —-- Mr.
Wright found it for me. Page 2, 1’d ask you to take a look
and read that first paragraph.
il A Okay.
0 What —-— what did you tell them in your prcffer
||regarding CRNAs and doctor supervision?
A That in California it was not required.
0 How about Nevada? It’s true that Nevada
f doesn’t require it either, dces it?
A Other than the supervision physician that’s

doing the procedure.

Q There has tc be an MD there; right?
A Right.
Q Tt doesn’t have to be an anesthesiclogist.
H A Nc.
Q It doesn’t have to be a supervisor. It could

be an MD, it could be a podiatrist?

A Yes, as far as I know.
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Q Sc going back to the beginning of the day when

you started your shift, propcfol had to be checked cut to you;

correct?
A Right.
0 Is it a controlled substance?
A Nc.
0 But at least at the clinic it was under lock

It and key; correct?
A Correct. Yes.
Q And you would have tc check it out in the
morning; correct?
H A Yes, one of the nurses wou-d do -t.
o) And at the enc of the day vou wculd turn back

in all that’s left you didn’t use; correct?

A All the full bottles. All the empty ones were
f| discarded —— I mean, the partial ones were discarded.

Q Sc at the end of the day you threw them out?
i A Absolutely.

Q Returned the full cnes back tc the locker?

A Correct.

Q T want to talk ebout the beginning cf your

" day. When you started your day, hcow many propofol bottles did
you start with?
A If T recall, I think it was usually about 20

that was set up in each room.
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Q nd you testified earlier that sometimes you

] } . -
Fgot there early and you would set up both rooms.

F A I did usually, ves.
0 You’d set up 20 in Rcom No. 1, 20 in Room No.
272
A Correct.
O And those were zll new sealed bottles of

| propofol wnhern vou started the dey?

A Yes.
i
Q I believe Mr. Staudaher asked you a question
about would scmeone —- and forgive me. I'm nct gquoting this.

| I'm just saying 1t how I heard it. If you heard it different,
you tell me. Thet toward the end c¢f the day i1f there was some
propofol leftover in a bottle and another procedure had to go
on you’d get that used bottle or scmething like that? Explain
| that to me.

1 A When we had two rooms running, if one of the
anesthetists finished that day and he had a partial bottle
left, and this rocm over here maybe still had one or two
patients to co, we woula use the —— use up what was left over

| in that room to oring over to the cther room, vyes.

Q But that would only be at the end of the day.
A Yes.
Q Never in the middle of the day and never in

the morning.
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A Nct that I ever saw.

Q Only at the end of the day.

A Yes.

0 I want to go over this term that I learned

today, micromanaging. Okay. Tell me what micromanaging 1is,
again?

A In my way of thinking it’s someone that is
very involved in the entire procedure, knows exactly what’s
going on with everything in the organization, the ccst of
everything in the organization, the cost of everything in the
crganization, time factors, all of that type c¢f thing. And,
cf course, the employees.

| Q And in every organization vou would expect to
have someone like that; correct?

A Yes, I cuess you would have scme kind of a
management, yes. I don’t know if they’d be a micromanager,
but --

Q Okay. But I'm not so much concerned about
that as I am as to who was in charge over there. Okay. We’ve
already talked about Dr. Desai.

A Correct.

Q Rut there were other people there in charge;
correct? Tonya Rushing, who 1s she?

A She was in charge of nurses as far as I know,

in charge of us. She was the —— Dr. Desai, and then it was
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Tonya Rushing was in charge cf anybody else. 1 think she was
even in cherce of the doctors as far as I recall.

0 And was she in charge of killing?

A That I con’t know. She was involved in it,
I'm sure. I mean, we learned lots throuch the pepers, vou
know. I mean, that’s the only way we knew.

Q I'm not talking abcut what you learned through
publicity. We tell the jurors not tc rely on publicity. We
don’t want cur witnesses spouting that up either, okay?

" A Okay.
t 0 So 1 only want you to tell me what you knew

when you were working there.

I A Well, I knew very little.
@) Okay. Knew very little.
A Yes. As far as billing, I knew nothing

" really. I mean —-
" Q Were the CRNAs —— my point is were the CRNAs
involved in any kind of management decisions at all?
A Never.
I

Q Were they involved in any kind of billing

'decisions ever?

A Never. Never.

0 You came to work and you did your job, you got
paid, and you went home.

A That’s it.
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Q You had nothing to dco with scheduling

| patients; ccrrect?

A No.
Q If they scheduled 1 or 5C, you hed nothing to

do with that?

A That’s right.

Q Who is Dr. Carrol?

A He was the one that was —— I alweys felt was
in control -— or, I mean, in the line of duty behind Dr.

Desai. Because he was always at that clinic at Shadow Lane
and he was there. If Dr. Desai was gone, he would be the one

in charge of everything.

Q Sc you think he was a decision maker?
A Yes.
Q So we have Dr. Desai, Dr. Carrol, Tcnya

Rushing, all decision makers?

A Yes.

0 Ren Lékeman, not a decision maker?

A Nct that I knew of.

Q Well, did you ever get any directives from

Ron?
No. Never.
Did you ever bet any orders from Ron Lakeman?

Noc.

o P 0 P

Okay. Who was Eladio Carrera?
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A One of the —— I think he was the physician
that was there the longest, if I recall richt. Another one of

the gastroenterolcgists.

0 Performed procedures there?

A Yes.

Q And who was Dr. Faris?

A Another gastroenterologist that came only, I

think, once a week or something like that. He was practicing
in the hospitals ctherwise.
0 Ncw, we talkecd a lot about the times with Dr.

Desai and Clifford Carrol. They were fast; right?

A Yes.

O What about Carrera and Faris?

A Much slower.

Q Hew lonc would thelr procedures take?

A At least 30 minutes, some of them cculd be 45.
Q Sc they would go that long?

A Yes, they would.

Q Ncow, at some point the CDC was notified of a

hospital epidemic, cutbreak, whatever you want to call it.
They came tc the facility and actually observed people such as
yourself doing their job; correct?

A Cerrect.

Q Ron Lakeman wasn’t there because he had

already left the employment cf the endoscopy center long
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before they came; isn’t that correct?

A They came, I think, probakly January, and I
think Ron left in November, if I'm not mistaken.

Q Sc Ron wasn’t there. He wasn’t observed doing
anything to your knowledge?

A Not to my kncwledge.
Did you ever steal anything from any patients?
Steal?
Yeah.

No.

LGRS G S O

Did you ever steal anything from an insurance
company?
A Did I7?
Q Yeah.
A Not intentionally that I know of.
0 Well, in order to steal it has to pe
intentional. Did you steal anything from an insurance
company?
A No. I mean, I wasn’t paid by the insurance
company, so I don’t know what your question 1s dragging at.
MR. SANTACROCE: Court’s indulgence.
THE COURT: That’s fine.
MR. SANTACROCE: I have no further questicns. Thank

you, Mr. Mathahs.

THE WITNESS: Thank you.
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MR. SANTACROCE: Rest of luck to you, sir.

THE COURT: All right. Thank you, Mr. Santacroce.

Ladies and gentlemen, we’re going tc have to take
ocur evening recess, or our weekend recess actually, at this
point. We will reconvene Moncday morning at $:00 a.m.

Before T excuse you for the weekend recess I must
admonish you that you’re not to discuss the case or anything
relating to the case with each other or anyone else. You're
not read, watch, cr listen tc any reports of or commentaries
on this case or any subject matter relating to the case.
Don’t do any independent research cn any subject connected
with the case, and please don’t form or express an opinion on
the trial.

If anyone else has some questions, you can just hand
your questicns to the bailiff on the way out. Otherwise, put
your notepads in your chairs, follcw Kenny, and we’ll see you
all back here Monday at 9:00.

(Jury recessed at 4:05 p.m.)

THE COURT: Mr. Mathahs, during the weekend recess
don’t discuss your testimony with anybody else who may be
called as & witness in this case. Obviously, you can talk to
your lawyers and what not.

Okay. That’s it. See you gquys back Monday at 9:00.

(Court recessed for the evening at 4:06 p.m.)
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1AS VEGAS, NEVADA, WEDNESDAY, MAY 13, 2013, 9:06 A.M.

* kx Kk Kk X

il (Outside the preserce of the jury.)

THE COURT: All right, gocd morrning. The jurors are
all here, so Kenny if everyone's ready. Kenny, you can bring
them in.

Did you guys have a chance to look at the juror
questions that were up here? Okay.

MR. WRIGHT: No.

MR. STAUDAHER: No.

THE COURT: Then we'll do it after Mr. Wright's
testimony. We've accumnulated five that they gave tc the
bailiff on the way out.

MR. WRIGHT: Okay.

THE COURT: Yesterday —-- Friday rather.

(Jury reconvered et 9:08 a.m.)

THE COURT: Court is now back in session. The record
shoculd —— evervone can be seated. The record should reflect
the presence of the State with the deputy district attorneys,
the presence of the defendants end thelr counsel, the officers
of the Court and the ladies and gentlemen of the jury.

And when we'd taken our weekend recess, Mr. Mathahs
J was on the stand. So Mr. Mathahs, you may come back up here
to the witness stand, please. And, sir, just have a seat.

You are still under oath. Dc you understand that, sir?

KARR REPORTING, INC.
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THE WITNESS: Okay.

THE COURT: Sir, you are still under oath. Do you
understand that?

THE WITNESS: Yes.

THE COURT: Okay. Mr. Wright, you may begin your
cross—-examination.

CROSS-EXAMINATION

EY MR. WRIGHT:

) Thank you. Good morning, Mr. Mathahs.

A Good morning.

) We know each other, correct?

A Yes.

Q Okay. There was a time when you were sitting

here with Dr. Desal and with Mr. Lakeman as a defendant in

h this case, correct?

A Correct.

t C Now I want to go back to your —— start back at
the becinning with your education. Okay?

A Okay.

o And so tell the jury in greater detail how you
became a tech and ultimately a nurse, starting with years and
where —-— where you went to school.

A The lab tech was a —— a school in Minneapolis.
T think it -— I don't recall the name of it anymore. It's

been 40, 50 years ago. BRut anyhow, that's where 1 went to

KARR REPORTING, INC.
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school for two years there and became a lab tech, and I worked
in the lab, ran a lab for eight years before I decided to go
back to nursing school and with the idea of gcing into
anesthesia.

) Okay. And were you from Minnesota? Is that why
you went to school there?

A Northern Iowa.

O Northern Iowa.

A Yes.

G Okay. How old are ycu, sir?

A Seventy-seven.

Q Okay. And was —-— was that —— dic you go to high
school?

A In Iowa.

Q Okay. And was thet like a two-year trade
school, junior college or what would you call it back then to
become a tech, medical tech?

A I think it was -—- prcbably you'd call it a trade

school today.

Q Okay. And vou creduated and became a medical
technician —-

A Correct.

Q —— 1s that correct? And then you actually

worked as a medical technician for eight to ten years?

A Yes.

KARR REPORTING, INC.
5

001789




10

11

12

13

o Okay. Anc where was that?
A At the Dallas County Hospital in Perry, Iowa.
®; Okay. And after that hospital work, that's when

you deciced tc go back to schocl tc become a nurse?

A That's correct.

c Okay. And where did you go to school for that?
A Iowa Central Ccllege in Fort Dodge, Icwa.

C Okay. How long a ——

A It was an AD program, two-year program.

@ Okay. And vou graduated?

A Yes.

c Okay and became a registered nurse, LPN, what do

you —-

A RN, but I became that after I was glready 1n
anesthes_a school.

C Ckay. So once you became a nurse you —— you
then wanted to specialize in anesthesia; i1s that correct?

A Correct, correct.

o And you go —— after becoming a nurse you go
additional ecucation to become a nurse anesthetist, right?

A Correct. 1 was two years at the Meyo Clinic in
Rochester.

C Okay. A two-year program and you graduated?

A Yes.

C Okay. And that's Mayo Clinic, the world famous

KARR REPORTING, INC.
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Mayo Clinic?

A That's it.
it Q Okay. Anc so at that point are you —- what
we've been calling here in the courtroom, a CRNA?

A Well, after you take the nat:ional exam you are,
l ves. And I —— I graduated in June —- I cuess lst of July in
'70, so I didn't really have a chance to take it until the
l fall of '70 and didn't get the results urntil early '7l.
@] Okay. So you were then a —— a —-- you tcok a
I national —— a national test to become a certified registered
nurse anesthetist?

A That's correct.
I ¢ Okay. And then in 1970 -- beginning cf '71, now
that you're a CRNA, where do you goe?

A In to California, Southern California.

o Okay. And vyou were —-— if I understand it, you

" were in Southern California from 1971 up until your retirement

in 200272
A That's correct.
il o Okay. And during thcse 31 or 32 years in
Southern California, what -- where were you lccated and what

were you doing generally?

|

r A I was in Rancho Cucamonga and I was in the
practice of giving anesthesia for different hospitals,

|
P different groups, different surgeons.

KARR REPORTING, INC.
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o And were you in practice with others?
A Yes.
I e Okay. Was it a CRNA group?
A Yes.
c Okay. And so how many others in your group?
II A It started out with myself and another one, but

cver probably five, six years we were up to about 10 or 12
llother CRNAs all wcrking together as a group. It was called
the Cucamonga anesthesia Group.

| C Okay. And that was started by yourself,

correct?

A Correct.

“ C Okay. And as a —— that —- that group made
itself available to any physicians, hospitals, doctors, anyone
who needed a nurse anesthetist; is that correct?

“ A Yes or you might say just anesthesia, you know,

privileges. Yeah, we could give anesthesia for.

" C Okay. You had privileges. What does that mean?
A Well, at the hespitals or the clinics that we
were on —— was on, we were on the staff just like a physician
would be. Fill out, you know, that and we would attend
meetincs and all of those types of things. It would have been

no different than a physician being on the staff at a

hospital.

e Okay. So that — you —— your —- your group

“ KARR REPORTING, INC.
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" covered like three counties in Southern California?
A We were in Orance County, San Bernerdino and

Riverside, vyes.

c Okay. And there are numerous hospitals there

and you would —— in order to be privileged at a given
hospital, vou would apply and show that you have the
credentials and are up to date with your licensing, correct?
| A Correct.

O And when all of that is in order, that's

demonstrating you are competent, licensed and you know how to

do it, right?

A Correct.
Qe Okay. And you were —— if —— if there was a
hospital you'll —— that called you and you weren't

i . :
F credentialed, vou couldn't goc there. Someone else 1n your

group that was credentialed there would co there?

A Well, our group weas all ——- pretty rmuch as far as
I know, the same credentials, yeah.

C Okay.

A So we were all able to go —— had privileges to
wherever we are on staff.

@] Okay. Interchangeably, you all would just set
" up schedules and you would go out to the varicus hospitals to
do anesthesia services?

A Correct.

KARR REPORTING, INC.
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C Okay. And after —-- after 32 years you decided
to retire?

A Yes.

o Okay. And are still living in Southern
California?

A Yes.

C And you didn't stay retired?

A I didn't. DNo, it was very difficult.

C Okay. You've been working more than 40 years
and had a rcutine, correct?

A Yes.

Q Okay. And is that why retirement —— you had too

i much time on your hands?

A I think you could say time was probably wearing
cn me, vyes.

o Okay. And so you —— you were looking —-— even
though you retired, you tried it for a while and then you
thought about going back to work. Is that fair?

A I retired I think it was in —— first cf July of
'70 —— or I mean 70, 2002 and just stayed comfortable for a
few months and then I saw the ad. They were looking for
anesthesia at the Gastro Center here in Las Vegas and so I
looked into it, and that's how I ——

Q Okay.

A —-— came here.

KARR REPORTING, INC.
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] There was an advertisement seeking a CRNA at the

Gastro Center in lLas Vegas, Neveda, correct?

Jjok?

A Correct. That was in our AANA magazine.

o Okay. And did -- were you interviewed for the
A Yes.

c Okay. Anc who interviewed you?

A Tonya Rushing and Dr. Desail.

0 Okay. And that would have been at the end —-

late in 2002; is that correct?

area,

 years —-

A Octcber or late November, somewhere in that

yes, I don't recall exactly.

C Okay. And they offered you & jcb?
A Yes.

c Okay. You accepted?

A Yes.

C Okay. And I think ycu saic on your direct

examination you were coming cr. full time, correct?

A Yes.

C Ultimately, you went to half time after a few

A Correct.

Q — correct? But initially full time and you

were earning $120,000 per year plus bonuses?

A Correct.

KARR REPORTING, INC.
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o Okay. Now when —- when did you start?
Il A Full time would have been sometime in January of
'03.
Q Okay. Anc vou had to get yoﬁr Neveda license.

||You weren't licensed in Nevada &t the incepticn, right? When
you were offered the job?

'l A No, 1 was not.

o Okay. Anc so you needed to apply in Nevada

because vou were licensed in California, CRNA, correct?

A Correct.
e And so you applied here and you have to take

tests or is it just reciprocity?

A Reciprocity.
" G Okay. So you got your licensing and then went
to work. And &t the time, the —— you went to work at the
Gastro Center and there was an endoscopy clinic there and at
lIthe becinning it was a one procedure room operation; is that
correct?
" A That's correct.

o Okay. Anc when you —— when you started, were
you the only CRNA or were others there?
" A There were others.
¢ Okay. Anc that was I think you said Ann
" Lobianbo?

A Correct.

“ KARR REPORTING, INC.
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Q Okay. Anc who else?
A Ralph McDowell.
¢ Okay. Anc at the time, was there more than one

clinic that was operating in Las Vegas for this Dr. Desai's

clinic?
A Yes. There was on Burnham, tThe one on Shadow
Lane.
C Okay. So did -- did you wor< mainiy at Shadow
Lane?
A At the beginning I think I went back and forth a
lllittle.

e Okay. So at the time it was what we>called the
Burnham Clinic, right?
Correct.
Shadow Lane Clinic?
Correct.
And ycu had Ann -— how do you sav her name?
Lobianbo I think it is.
Lobianbo.
Yeah.
And she was a CRNA?
Correct.
The same as you, correct?

Yes.

O JEH I © N T © N~ R G I I GRS G R

And Ralph McDowell.
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A Yes.

C Anycne else at the —— when you arrived?

A No, that was it.

@ Okay. Anc who -— whc —— were ycu need to be

taught how to be a CRNA by Ann or Ralph?

A I was instructed or mentored in the way they
were doing the prccedures for the center because they —- Ann
had been here I think for a year or maybe longer and I think
Ralph prokebly abcut the same.

C Okay.

A And the way they wanted it done, vyes.

C Okay. Anc they were showing you the ropes of
how it worked; 1is that correct?

A Correct.

o And but as far as like teaching you how to be a
CRNA, vyou already were one anc you were simply coming on as an
equal to them, meaning they were CRNA anc you were a CRNA,
correct?

A Correct.

C Okay. Anc then in what Ralph or Ann told you in
showing you the rcpes at the beginning, did you see anything
wrong?

A I was questioning the time situation, vyes.

@] Okay. That —- and is that the billing time?

A The time that was —— had to be on the anesthesia

KARR REPORTING, INC.
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records, vyes.

C Okay. So you questicned —— right &t the
beginning you questioned Ann about that?

A Yes.

C Okay. AncG other —— cther than the billing,
ckay, on the procedures, how it was golng to take place, what
you were doing, did you see anything where you went whoa, wailt
a minute, that's contrary to practice?

A Not that I'm aware of, you know. I mean,
talkinc about anesthesia or are you talking about that?

0) Anesthesia.

A Yeah. No, I'm not —— the thing thet I said 1in
the becinning when they were —— when I first came on they were
using Versed or Valium and Demerol or Fentanyl, which was
prcloncing the patients from waking up and returning back to,
you know, leaving the —— leaving the facility. And I was the
cne that suggested we might start using propofol and do away
with the narcotics.

Q Okay. And had —— had you —- you were familiar
with propofcl?

A Very much.

Q From your practice in California?
A Yes.
C And I can't remember when propofol was invented,

1987 or something?

KARR REPORTING, INC.
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A It came in the class vials that we had to break

Il the tops off, that's all I remember about it.

Q Ckay. Originally, when propofol was a new —-
new drug or quick actinc sedative —— anesthesia?

A Right.

Q It —— it came in little glass ampules, right?

A Yes.

o And sc, there was no rubber stopper or anything
else, it was a glass —— like a little tiny glass test tube?

it A Almcst and it had a top on it that we had to

break off to, you know, extract the —-

o Okay.

A —— prcpofol.

o It was totally seeled in glass?

A Correct.

Q Okay. Anc sner the top off?

A Uh-huh, cut your finger.

e Okay. Anc then draw it cut like with a needle

and syringe?

A Correct.

Q Okay. Anc then cbvicusly, it went from glass
ampules to propofcl —- what —— the propofol bottles, which
we've seen pictures of here in the courtroom, like a 20 and a
50, a little bottle with a rubber top after you snapped the

" seal off of it;.is that correct?

KARR REPORTING, INC.
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A That's correct. I don't think 50 milliliters or

cc's were around for cuite awhile after the 20 came out, and

that was —— 20 or was it a 10?7 I don't remember. Ten or 20
milliliter —-

C Okay.

A —— but that was the first and then 50, I — I

don't know when that came in to play.

C Ckay. They —- they -- they came out more —-—
more —— let me put it this way: In your practice in Southern
California when ycu were doing propofol, how many CRNA
prccedures did you do in your 3Z2-year career?

A Surgeries? Thousands. I couldn't —— 1 — I
don't know —— I never kept track, but it was thousands.

o Okay. Many of them in the latter part of your

career w.th propofol?

A Yes.

0O Okay. Ancd at -- in Southern Celifornia, you
were mainly —— you were using 20s cr maybe 10s at scme point?

A Correct.

C Okay. Now you come here, the clinic, Dr.

Desai's clinic, they were still using the drugs you said?

A Correct.
o Okay. And those are narcotics?
A Well, the Fentanyl or Demerol are narcotics,

yeah. The others an amnesiac, Valium or Versed just gives you

KARR REPORTING, INC.
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a little amnesia is what it gives you, you Kncw.

o Okay.

A So you real'y don’'t know what's ¢oing on.

o And those have trediticnally been used for
sedatives, anesthesia before propofol?

A Corfect.

C And it —- there -- there's a loncer wake up time

for the patient with those type of drugs”

A With the narcotic, ves, anc 1t prolonged it
quite a bit.
“ C Okay. Anc so you suggested going to propofol ——
A Yes.
il e —— correct? Anc the —-- the suggestion was taken

and the clinic ultimately went completely to propofol except
for the rare exception when someone coulcn't take it for some
reasonv?

" A Correct.

) Ckay. Anc at that time, if someone —- what,
could you be allergic to propofol cr —-

A Propofol contains egg albumin and some pecple
are allergic to eggs so we always had to make sure that they
were not allergic to any type of egg substance or anything
lllike that.

Q Okay. And if someone was allergic, you would

then go back to the previously used methods?

KARR REPORTING, INC.
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c Correct? BRut that was infrequent?

A Very infrequent, ves.

¢ Okay. DNow, you worked mainly with which — now

I'm back at the clinic now, starting when you were full time.

o

Okay.

C When -- when dicd vou go to half —— half time or

A Part time, let's see. I think the only full
time that I worked was '03 and '04 and [indiscernible] in '05.

C Okay. So 2003, 2004 you were working full time?

A Correct.

C Okay. Who -- which doctors mainly were you
workinc with?

A Dr. Desai, Dr. Carrol, Dr. [indiscernible] and
PCr. Sharma wou:d come in when I —— and I think in '03 Dr.
Herrerc was there some and Dr. Faris.

C Okay. Now, when vou go —-- 2003, '04, in 2005
you become part time; is that correct?

A T think the — actually —-—

C Approximately.

A —— 1 think I actually quit, vyeah, in the latter
part of '05 and part of '06, yes, uh-huh.

o Okay.

A So I was gone —— I was out of the state for a

KARR REPORTING, INC.
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while.

C Okay. Did you —- you wanted to ¢o back to North
Carolina and spend time with a daughter?

A Correct.

C Okay. Anc the — you —- you came back and then
were rehired part time?

A Yes.

C Okay. Now you worked part time —-- and —— and
what would part time be? Half days or just sc many days a
week ?

A I think it was usually -- I would come in and
open up. I would usually be there a little after six, get it
~— get everything set up and then I would try —— try and get
out of there by noon. That's when they would want me to be
cut of there, by noon, after I had relieved the person, you
know, on -- who was in the other rcom anc somebody would
probably be coming in and take my place.

C Okay. For your first —- until you -- until 2005
when you're full time, okay, you wculd be —-- it was always
your practice, you were an early bird, first ocne there; 1s
that right?

A That's richt.

Q Okay. So you —-- you would come in, set up the
procedure room as far as the anesthetist go?

A Correct.

KARR REPORTING, INC.
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C And so that meant getting out the -- like a tray
cf propofol?

A We usually got it —— it was locked up and one of
the nurses wou.d cpen the cabinet and give it to us. We would
usually —— I a_ways —— 1if I recall right, it was set up. I
think it weas we'd get a whole box and I think there were 20
bocttles in a box, so we'd set up each room with the same
amcunt of propofol.

C Okay.

It A And make sure the syringes, needles and alcohol
swals and that type of thing were there.

C Okay. And at the time you —— you —- you would

get there &t six, procedures normally start at seven?

A Correct.

C Ckay. And you would make sure each —— well,
first, I don't want to get ahead. But initially, there was

cne procedure room, right?

A Yes.
C Okay. Then it went to two sometime in 20047
A T think it was maybe summertime of '04,

somewhere in there, yeah, uh-huh.
9; Okay. So when we got to the twe procedure

rooms, you're —— you're talking about setting both of them up

with the supplies that the CRNA would need for the day?

A Correct.
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