like & lot of complaints to him. Ycu know, those kincs of
things.

MS. STANISH: Judge, if I can ——

THE COURT: Rut —-- but, you know, then you're
rresenting the evidence of 31 comglaints, that's not coing to
come 1n any other way even if 1 were to say okay, we can get
evicence of some of the complaints, you don't have all 21
pecple.

MS. WECKERLY: We have the complaints.

MR. STAUDAHER: Yeah, and they have a complaint.

MS. STANISH: I'm sorry, ycu're ——

MS. WECKERLY: But, I mean, the whole point of them
goinag through this line of questioning ——

THE COURT: T get it. and I said you can get into
it —

MR. WRIGHT: Excuse us for defending.

THE COURT: -- but only, ycu know, only in a —— &
limited way and only in a certain way. Without you gquys
testifying about all these compleaints, which is what I'm
tryving to avoid through the forms of your question.

MS. WECKERLY: Okay. But, I mean, that's why we're
asking now rather than just springing it on him.

THE COURT: And I said you can ask him about
conmplaints and then if he says that, yes, he knew about

complaints you can ask and that doesn't —— and you still —-—
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you kncw that —-

MS. WECKERLY: Judge, we briefed this --

THE COURT: -- and he didn't say his opinion was this
cr that. You know, I mean the point of it was that this, vou
know, State opened but of course the —- the State contirued to
license this, notwithstanding any complaints. Anc where cid
the compleints go? 1 mean, were they found to be with merit,
without merit. I don't know. I think we're --

MS. STANISH: Exactly right.

THE COURT: -—- we're cetting into some troubling
arez.

MS. STANISH: Judge, this —— if I may, because this
was addressed in the briefing and as I recall Ms. Weckerly
pointed to the fact that there were 30, 31 complaints that
were filed. Correct me if I'm wrong. The Medical boarc of
Examiners took absolutely no disciplinary action on any of
those —— writing —- and I practice before the Medical Board of
Examiners so I have some idea of the procedures and sc¢ the ——
the board writes back to the patient saying that there's not
going to be any action, it's not founded. I mean, cee, 1f a
criminal indictment is nothing ——

MR. WRIGHT: And arrests, how many arrests
apsurd.

MS. STANISH: -— I know. It's just —— there's no

finding. And, you know, and then secondly, what are we
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stpposed to do when the —— in the way of a defense when the
presecution is disparaging our client, saying that he's such a
creegpskate and putting people in harm's way? We're not
entitled to address these matters as we have been doing
trnrough cross—exam throuch Dr. Carrcl?

MR. STAUDAHER: Well, clearly they can do. I'm not
preclading them from doing that. I'm just saying if they do
it opens the door to us actually bringing in some evicence
abcut the contrary.

MR. WRIGHT: It isn't evidence.

THE COURT: Well, what's your —-

MS. STANISH: That's whet you're doing all along.

THE COURT: I mean, what you're trying to bring in is
the fact —— 1 mean, here's the deal. They can say yes, we
continued to be licensed but now you want to essentially bring
in an unsupstantiated complaint, which is clearly by
definition hearsay that somebody's complalning that wasn't
substantiated. I mean, they're allowed to say we continued to
be licensed and we continued to be this and that —-

MR. STAUDAHER: 1It's not that it wasn't
substantiated, they took no action. They —— the letters are

there, the information's there from not only individual

il patients but doctors —-

THE COURT: Were they substantiated?

MR. STAUDAHER: That this actually happened?
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THE COURT: No, that there was a complaint and was
the conduct complained of ever substantiated or was it that —-

MR. STAUDAHER: They acknowledged -- they
acknowledged that —-- that these things hapren.

THE COURT: No, they —

MR. WRIGHT: No.

MS. STANISH: No.

THE COURT: -- did they ackncwledge they had -- well,
give me that complaint —- give me again the —- 1 mean, here's
the thing. Somebody makes a complaint. I mean, there's
complaints made all the time where nobody even investigates
it. There's complaints made to the Bar about lawyers.

There's complaints made to judicial discipline all the zime
and after an initial review. If they don't thirk that it may
have scme merit, they don't even do anything about it and you
don't even know about it. Then they mey determine, okay, well
maybe there's something here arnd there could be contact to a
lawyer or something like that. Okay? That's the first step.

And then after interviews and this and that, they may
determine, okay, we think there's merit here anc we're coing
to go forward with this. But the fact that scmecne sencs a
complaint in doesn't necessarily mean it's been substantiated
by the board, that it had any merit. I mean, so you have to
say A, did they even think it may have merit? B, was the

complaint substantiated, meaning the conduct occurred? And
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then C, was any disciplinary action taken or were they forced
to remedy a situation based on the complaint? Was suspension
cr further —— I'm assuming it works similar to a lawyer. Was
suspensicn or further educaticn or something like that, any
kind of action. Was there a hearing? I mean, just the fact
somelbody sends in a complaint —-—

MR. STAUDAHER: That's not what we're talking &bout,
Your Hcnor.

THE COURT: Ckay.

MR. STAUDAHER: What we're talking about is 1n a
nutshell is this. There are complaints that obviously come
forward. There's -- there's supporting information from
those individuals that comes before the board. The reviewer
sees this, looks at it, looks at what supposedly transpired
and says I cannot say that that isn't something that is, you
know, within the realm of normal or that it wouldn't be just a
| —— something that could have been a bad complication for
normal practice. Once they get to a certain level with the
number of complaints that come in, it generates a letter to
Cr. Desai saying look we got this —-

THE COURT: You're receiving an excessive number of
complaints.

MR. STAUDAHER: —-- and this is what we suggest you
“ do. There's not just one letter from the board, there's at

least two or three letters from the board on the same issue.
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And it's different reviewers, we've listed them as witnesses
potentially in the case, but we got the people who actually
wrote the letters to Dr. Desal from the board basically sayingc
you're on notice about this and you probably should take some
corrective action. Now that rises to & higher level —— that's
not just somebody that gets & complaint and they say oh, this
is & lady with sour grapes, we're not going to even deal with
this.

THE COURT: OCkay. Anc what was —— refresh — I mean,
I know, there was a motion and it was months ago. There's
been a lot of subsequent motions and other issues. Refresh my
memory. What was the corrective action that was advised?

MR. STAUDAHER: That he has to slow down is the main
thing, that he should take more time with his patients, that

he should probably do —-—

THE COURT: That was advised in the letter from the

board?
MR. STAUDAHER: Yes.
THE COURT: 1Is that —— is that true?
MR. WRIGHT: Slow down his procedures? No, ma'am.
MS. STANISH: Yeah, I'd like to see that.
THE COURT: Ckay. Here's the way, 1f that's correct,
you can say, are you aware that -- or, you know, that he —-

Dr. Desai received a letter from the board telling him to slow

down his procedures.

KARR REPORTING, INC.
190

002903




w N

11

12

13

14

15

16

17

MR. WRICGHT: Let's first ——

ME. STANISH: No, let's see the letter first.

MR. WRIGHT: —— I don't want them fishing.

MS. STANISH: I don't think that's correct.

TEE CCURT: Well, I'm going to the letter.

MR. WRICHT: I wanted to ask outside of the presence

ct the “ury. His cuestions, half of his questions are
introducing evidence ——

THE COURT: So are ycurs. I mean, unless you —-—

MR. WRIGHT: I'm cross—examining supposedly. He
cross—examines more than I do.

TEE CCGJRT: Well, here's the thing. First of &li, I
neea tc see the letter acain. What did they actually tell him
in the letter? And then it's only relevant with this witness
if he knew about it.

MR. WRIGHT: But if he doesn't it's out of the bag.
They're supposed —-

THE COURT: I'm tryinc to —— that's what I said, he
courdn't esk the guestion, are you aware there's been 31
complaints. Mr. Wright, I already told him he couldn't ask
that question, it's assuming facts. I'm -- I already said
that. The issue right now is whether he can ask any questions
about this. 1I've already said, they haven't given me enough
information on the lawsuits for me to —— to me to form an

opinion one way or the other as to whether or not that could
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be relevant. You know, one lawsuit —- even if they're
settled.

First of all, if they're settled that's always
confidential sc I'm sure nobody would necessarily know what
the terms of that -- that is. ALl it would show is a
settlement and dismissal on [indiscernible]. That's probably
all we're going to know.

(Court recessed at 3:28 p.m. until 3:34 p.m.)

(Outside the presence of the jury.)

THE COURT: Yes, Ms. Stanish. I think —-

MS. STANISH: You know —-

THE COURT: Are we on the record?

THE COURT RECORDER: 1 am.

THE COURT: Ckay.

MS. STANISH: I thought 1t might Jjust be helpful to
review the motions acain. I mean we addressed it. I myself
don't have the detailed recollection. 1 know we had a prokblem
with having to have a bunch of mini-trials on medical
malprectice and the need for additicnal documentation and
review of this.

MS. WECKERLY: We're not asking to bring it in
affirmatively, we're just asking abcut a guestion on cross
glven what was elicited on direct.

THE COURT: Well, it's only relevant, A, if he knew

about it —-—
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MS. WECKERLY: Richt.

THE COURT: -- so you cean ask him, you know —— well,
first of all, it's only --

MS. WECKERLY: The testimony that was elicited on
direct is that there was this quelity control certification
from AAAHC and they accredited the surgical center and they
watched the prccedures and they _ooked at the books and they
came tc the conclusion it was guote, a model unit. So that's
what it's ——

MS. STANISH: Thrat certificate's in the government's
exhibit, if I'm not mistaken, right?

MS. WECKERLY: Richt, rignht, yes.

MS. STANISH: All right.

MS. WECKERLY: We're nct disputing that that occurred
but we're asking -—— we'd like to ask about it.

THE COURT: Well, you cen ask, you know, if they're
aware -- 1s he aware of any ——- well —-— what —— I mean, what
was the out -- dees anvbody have the letter from —-

MS. WECKERLY: Mr. Staudaher's looking for it.

MR. STAUDAHER: I'm locking for it, Your Honor.

THE COURT: Unfortunately, Ms.Stanish, we don't have
paper files so we —-—

MS. STANISH: Oh, right, right.

THE COURT: -- have to go back through Odyssey to try

to find the motion, which I can do but it's not like I can
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just —— well, it's not like the good old days where I can just
go thrcugh the file and flip to it —-—

MS. STANISH: Pull it up on the —— you can't pull it
up on the computer like in a federal cese, I understand.

THE COURT: Ch, well, that was awhile ago. I mean 1
can —— 1t would be motion to introduce evidence of other —-—

MS. STANISH: Right, yeeh.

THE COURT: -- bad acts or —-—

MS. STANISH: Okay.

THE COURT: Wwhy don't we dc this? Let's get started
again. Can you do that and Ms. Weckerly maybe work on finding
the letter and then just apprcach?

MR. STAUDAHER: Yeah, we can —-- we can do that.

THE COURT: Can we dc that? Due to the late — I
mean certainly if you are zlicwed tc ask the question you're
not going to be allowed to say, are you aware that there were
31 complaints? You can say are you aware of complaints made
acainst the center or against Dr. Desai —-

MS. WECKERLY: Yeah, I mean —-

THE COURT: —- and whether, you know — well, ves.
Was any action taken?

MS. WECKERLY: Sure.

THE COURT: That would be —-

MS. WECKERLY: I mean, I would think that would be

legitimate given what they've elicited regardless of what we
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THE COURT: —— thet wou:d be the extent of --
“ MS. STANISH: Rut if I may, in your —-
THE COURT: —-- cuestion:ng ——

MR. WRIGHT: Anc -f tre answer's ——

THE COURT: What?

MS. WECKERLY: Anc =7 it's nc, it's no.

MR. WRIGHT: Okay. So I can ask each of these — I

mean 1 can ask questions when I have no basis and fact for

them?
THE COURT: Well, they have a basis —-
MR. STAUDAKER: Thet's not true, we have basis.
I THE COURT: —- and fact. They're aware of —
“ MR. WRIGHT: But he krnows 1t?
THE COURT: Well, how do we know if he knows it or
not?

“ MR. STAUDAHER: That's what we're going to ask.
THE COURT: It never came cut but 1t's not --
MR. WRIGHT: That's wrat vcu asked in the micdle —
i THE COURT: —— like they're —— they're not on &
fishing expedition.

MR. WRIGHT: -- of the presence of the jury.

THE COURT: They know there's been 31 complaints.
" They know that so it's not -- I can't say —— I mean, they're

not —— they're not fishing abcut complaints, they know about
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the complaints.

MR. WRIGHT: So they —-

THE COURT: I mean, you don't ask a witness in a
pretrial every conceivable thing. Oh, do vou know this and do
you kncw —-—

MR. WRIGHT: So I can ask every witness this?

THE COURT: -- and if they did then you'd say they
were coaching him. So I mean —-—

MS. STANISH: If I'm nct —— 1f I'm not mistaken,
these were not all against Dr. Desal personally, some of them
were against other doctors, 1f I'm not mistaken.

MS. WECKERLY: Right.

THE COURT: Well, we have to —— I think it's relevant
if it's against the clinic, practices at the clinic. Right
now he's going to find them, I'm going to see what it is again
and would you go get the law bock?

MS. STANISH: And if I'm not mistaken, I thought Ms.
Weckerly conceded in her bkrief that none of these complaints
were ——

MR. WRIGHT: Were substantiated.

MS. STANISH: -- substantiated -— or what was the
term you used?

MS. WECKERLY: They took action but it doesn't matter
now because it's not a bad acts motion anymore, we're asking

on cross. We're not asking tc put this evidence in, this
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Court hasn't made a ruling on that. PBut when they elicited
that they got this certification on directz, it made these
complaints and the issues with the medical boarc relevant. If
they oot a certification as mcdel unit, certainly 1if this
witness has knowledge about pcssibie complaints or letters to
remedy the practices at the clinic, it goes directly to that
issue.

THE COURT: That woulc be the only -- the only
relevance. And again, you caen't ask it in a way that you are
getting testimony but we're gcing tc heve you guys approach
the bench with the letter once he finds iT. In the meantime,
we're going to bring the jury in and Mr. Staudaher you can
turn that over to Ms. Weckerly and you can resume your
redirect. When —-- all right. Does Kenny know to bring the -—-

MR. WRIGHT: It still only ccmes in as another bad
act.

THE COURT: Well, no, it's tc —- it's to —— 1it's to
show, ckay, one opinion was that this was a model facility but
there were other —— there's other evidence that 1t wasn't a
model facility. That, you kncw, that you're getting letters
from the board saying you need to take corrective steps. SO
that's —— it's counteracting that other evidence, if this is
such a great facility. It's not to say that he acted — I
mean — but I need to look at the letter again and see if it's

-— you know, again, you know, unsubstantiated complaints.
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(Jury reconvened at 3:42 p.m.)

THE COURT: All right. We need to get the witness
acain. Everyone may be seated.

Sir, come on up here to the witness stand ancd have a
seat &agairn.

And Mr. Staudaher, you may resume your redirect
examination.

MR. STAUDAHER: Thank you, Ycur Honor.
BY MR. STAUDAHER:

Q When we left off we were talking about the

anesthesia sort of charges. Do you remember that?

A Yes.
0 And just so we're back in place, on direct
examination —— or cross-—examination you were talking about a

-— & facility charge, a doctor charge, and an anesthesia
charge.

A Correct.

Q Now, prior to the CRNAs coming into the
practice, were you able to charge fcr an anesthesla charge?

A No.

Q Okay. So that -- who would have chargec for
that?

A That's part of the facility fee.

Q Now, I'm talking about the person that would

administer the anesthesia. Who could charge for that?
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A I understand. The anesthesiologist could charge
for that.

Q So prior to CRNAs, you could cnly charge the
facility charge and the doctor charge; is that fair?

A Fair.

Q After the CRNAs you cculd then charce for the

CRNA charge?

A Correct.
Q Now, were you aware in any discussions you had
regarding this issue with —— because vou said the entirety of

your information came from Dr. Desai, correct?

A About what?

Q About the CRNA billing or charges cor anything —-—
well, the CRNAs and supervising physicians and all thet.

A Well, remember like I —— like I mentioned
before, the concept of supervisory role or cfficial
supervising, to my recollecticon was never discussed with me
until after this event occurred when 1 learned about this.

Q Were you aware at the time that you had these
discussions with Dr. Desai that if you brought CRNAs in that
you could bill for their services?

A Was I aware of that? I think I was aware of
that. I just didn't know how that would work but I was aware
cf that, vyes.

Q Were you aware that there had been any

KARR REPORTING, INC.
199

002912




W

(&2

7

discussions with Dr. Desai and I think you said a verbal
acreement between Thomas Yee and Dr. Desai, correct?

A Correct.

Q Do you know how that financial arrangements, 1if
any, would go with that?

A No.

Q I mean, dicd vou know that essentially 1f Yee was
involved that he would actually get the anesthesia billing?

A No.

Q You had mentioned that when you were at —— went
through the whole litany about symptoms from hepatitis and all
these things, you mentioned that one of the things that can
happen is that a person can develop cirrhosis of the liver; is
that right?

A Yes.

Q And you —— I think you mentiocned that this was a
process that typically took 15 to 20 years?

A Correct.

Q Is it reported in cases that it can actually
happen much earlier than that?

A I don't know, even as an expert. I've heard of
cases with accelerated cirrhosis before but I'm not —— I can't
tell you've seen an article or a study about that.

Q Now you were also in the same vein of guestions,

you were asked about typically from the time of inoculation I
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think is what counsel used as the wcrd, to symptomns —-—
A Correct.
Q —— 1f —— if it's going to be an acute case —-
A Correct.
Q -— right? You said —— I think you menticrec

four tc 12 weeks is the average?

A That's correct.
Q Is there —— I mean, hcw far out can it cc
typically before you could still have symptoms and -— of this

type of an acute infection?

A The answer is I don't know because i1f there's
any say outlier case that is longer than that, I'm not aware
cf -it.

@) Okay. And you know that the health district
notified people who had been exposed for a period. I mear,
they were looking at people for six months. Does that ring a
bell tc you at all?

A Yeah, it rings -- it does ring a bell 1nr terms
cf what they had planned on further testing, yes.

Q Now, you also mentioned related to that that
they went back in time and —- and I think you were talkinc
about a meeting that you had with Brian Labus where they
talked about how far back they were going to go in the
notification, correct?

A Correct.
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Q In that same meeting, did —- I think you said
they related that at least some of the CRNAs that they had
cbserved, even mentioned to them that they had been doing this
practice for a long time.

A At that meeting?

C Yes.
A No, that's not accurate.
9] Ckay. What 1is accurate?

A What's accurate is that Brian Labus said to me
that this was the practice that we think caused this
transmission, the changing of the needles as we've discussed.

C When he was talking tc you about how far back
they were going to go, did he say why they would go back that
tar’

A No. What he said was since we cannot determine
how far back this practice goes, we will start our
notification beginning in 2004 when you had -- you opened your
new center.

Q Did he indicate that -- that —-- what information
had been provided to him in making that determination?
Meaning, provided to him by the CRNAs that they interviewed.

A They —— he did not.

So you weren't privy to any of that?

No.

(G- O

Were you privy to any of the real investigative
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materials that they had talked about and -- and investicated,
whether it —-- you know, the different transmission sources,

things like that?

A No.
Q And you yourself said thet you went back anc
looked at those results -- these —— those actual patient fiies

because you had access to them?

A Correct.

Q When you looked at those patient records, was —-—
I mean, I know one thing stood out, the time on the anesthesia
records, but did anything else stand out as far as a possible
commonality between the patients as far as a possible, ycu
know, transmission source?

A On —— well, let's see. Like I've said before
and I hope not to be too verbcose but the transmission had to
have occurred either in pre-op or during the procedure Or
post-op, there's —-- there's nc other way. So I didn't
identify & commonality to those source —— to those patients

that would put me in any one cf those directions.

Q Are -- you're nct an epidemiologist, right?
A No, I'm not.
Q I mean, have you ever been even remotely trainec

as an epidemiologist?
A No, I have not.

Q Do you know what one does?
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A Yes.
Q What ao they do?
A An epicemioclogist is a person who looks at

disease patterns and transmissions across populations and

locks for —— and is involved irn the management of identifying
sources of infection and intervening to —— to decrease those
possibilities.

Q So wher. they came —- when the CDC and health
district come into the clinic, I believe your testimony was
you were there when that heppered?

A Yes.

Q So thev come in and ycu're on the -- where are
you in the facility when that happens?

A I'm on my way, literally walking from the
medical side to the endoscopy side when I get the phone call.

o) So you didrn't actually see them come into the
building or anything like that?

A No.

Q When you contact them, did you say you were on
the fourth flocr of that building?

A I was on the first flcor and I went up to the
fourth floor where they were at Tonya's office.

Q That's what I meant. When you came in contact
with them where was it, was it up there?

A Yes.
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Q So they weren't miiling around down in the
endosccpy suites or in the —— in the file rooms or anything

lllike that at that point? They were up in Tconya's office?

A Correct.
" Q You get called up there, correct?
A Yes.
Q Now, when they came over that was the —— &t

least the call from Tonya was the first time I think you said
that you had any inkling that they were coming over.
A Call from Dr. Sharma.

Q Sharma, I'm sorry. I mean you get the call from

Dr. Sharma, you're to ¢go up there?

A Yes.

Q When you met with them how many people were
there?

A To the best of my reccllection three or four.

Q Now, on that day, did vou know that they were
coming?

A No.

Q When vou get up there and talk to them they tell

“ you wny they're there obviously?

A Yes.
" Q And -- well, did I understand you correctly that
they were going to come back the next morning and start to do

some locoking around?
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A Yes.

i Q So what time of cay is this that they roll over
to your clinic? Or when you actuaily contacted them up on the
fourth floor?

il A I think it was ear_y afternoon or late morning

to the best of my recoilection.

Q So early in the cay then?
ll A Yes. It wasn't, to my recollection, at the end
cf the day.
“ 0 Now, the fourth floor, what is the fourth floor?
A The office building where we practice had four

levels, different offices, different practices. On the fourth
floor we had our —-- our management cffices up there and that's

" where Tonya's office was.

o) So there's no mecicai stuff going on up there at
alir
il A Correct.
Q Are there records up there?
A No, there are nc medical records up there to
It
my —-—

So it's mainly acministreative stuff?
Yes.
Billing, things like that?

Billing is up there.

(OXE - O R )

So do they then leave? Did they leave the
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facility?
" A To my knowledge, ves, they did.
Q Because you were there, right?
A Yes.
| Q So they leave that day. Sc they con't —-

they're not inspecting that first day?

A Correct.

Q Now, when they came back, do you know what they
“ did when they came kack?

A They started the investigative process. All the
different things they wanted to do, look at records, lock at
I procedures, interview staff, take our blood for analysis, they
began that process.

Q Do you know how many days into the investigation
—-— because you had on cross, rather you said it was about a 10

day window that they were there, correct?

A Yes.

Q Does that include the first day when they came
and just say we're going to ccme back?

A No, that -- that means the investigation
ilprocess.

Q So 10 days they're physically on the site
locking at stuff?

A Yes.

Q Do you know how many days into the investigation
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it was before they actually came down and observed procedures

in the procedure rooms?

A Tt —— it would be & gquess. I don't really
remember how —— how —— when that started.
Q I1f there was indicaticns it might have Dbeen

three days or something. Woulc that be about —-

MR. WRIGHT: Object to guessing. He saic he doesn't
know. We'll have witnesses here day by day.

THE COURT: OCverruled. He can answer.

BY MR. STAUDAHER:

Q I think we've actually already hac that
testimony, I'm just asking if that comports with your memory
of the events; is that right?

A It comports —-

THE COURT: Does that sound about right? That's the
questicn.

THE WITNESS: It souncs aobcut right to me.

BRY MR. STAUDAHER:

Q The point is that even the first couple of days
they weren't in the procedure rcoms, right?

A I don't remember if they came in on the first
day. They may —— they may have, I honestly don't rememper
what they started doing.

Q So they come back, they do their thing and then

they leave, right?
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A After the 10-day pericd.

Q Now, other than this exit interview where you
get just some cursory information that Mr. Wright asked vyou
abcut, did you have any further actual information about the
things that they had found in the records, observed in the
procedure rooms, statements by the employees, anythinc like
that?

A No.

Q Now when you did your investigation and you saic
you did kind of an independent one yourself, right?

A Yes.

Q When you did your investigatiocn, cecide looking
at the vatient files and the records, did vou interview any of

he —-- of the people?

A No.

9] I mean, I'm talking about maybe even people that
were wcrking on those days?

A No, I didn't.

@) Was there a reason why you didn't ask them if
anything untoward had happened on those days or if they
recelled anything, anything like that?

A Honestly, I just don't remember thinking of
doing that.

Q Okay. PBut that's what an epidemiologist would

do, right?
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A Yes.
Q And to your knowledge, did they —-- not oniy look

at the records and observe, did they interview peopie?

A Yes. They were talking to pecple kut, you know,
I —— 1 knew more about that they had interviewec pecrle after
the fact.

Q So thelr investication continued on after they
left?

A No. I wasn't present during the time when they

-— when they ostensibly sat with pecple and interviewed them.
So did I know at the time, in real time, that they were
interviewing staff? I'm going to have to say I didn't know

that they were interviewing staff.

Q You learned at some point that they had done
that?

A Yes.

Q And did you ever go back and follow up? I know

you didn't do it initially, but did you ever ¢o back anc
foliow up to confirm what some cf the things you were hearing
had -- whether they had happened or not? Did you ever talk to
Doctor -- to Mr. Lakeman and confront him? Give him a call
and say, hey, look they're saying these things, did you ever
do these?

A No, I did not call Mr. Lakeman.

Q Did you ever confront Dr. Desai and say, 1look
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this 1s what they're saying, did you know anything about this?
A No, because I first learned that -- about this
at the exit interview. So I don't —— I think maybe Tonya told

Pr. Desal about it, but I don't remember talkinc to Dr. Desai

0) Now, vou mentioned a situation after the events
tock place and after you wrote your —-— your sort of policy
that ycu had every CRNA sicgn cff on, right?

A Yes.

Q You said after that happened everybody signs off
cn Zt, you're in a room and you observe Linda Rhubarb.

A Yes.

Q You observe ——- you're doing —-- what —-— at what
stace ¢f the procedure were you at when you saw this happen?
This -— it's what you called -- did you call it pooling?

A Well, I called it —— I didn't call it pooling,

1

didn't use that term.

Q I'm sorry. What term did you use?

A I just -- I just labeled it as not discarcing
the bettle and holding it for the next patient. I didn't give
1t & term.

Q What did you see her do with the bottle?

A I saw her maintain it or hold on to it and put
it on a brown table and not discard it and save it to use for

propofcl for the next patient.

KARR REPORTING, INC.
211

002924




11

12

13

14

15

16

17

18

19

0 Now, until the CDC came in, until you started
doing things like you just described, were you paying
attention to what the CRNAs were doing? Actually physica.ly
doing in their procedures during the time that you're —
you're doing your encoscopies?

A No.

0] So did you not pay attention to it or did vyou
not see it at all?

A No. It wasn't in my CONsSCilousness Or awareness
that there was any issue or problem about propofocl
administretion. I was never advised of it, never learned
about 1t, or never heard of it. So to say was I not watching,
I wasn't aware to watch or to look or to okserve whether the
propofcl bottles were being used correctly. It was sort of an
assumption that what was happening was proper.

o) Now you mentioned that Quality Care Consuitants

came in and did some work?

A Yes.
Q Who was Quality Care Consultants?
A Well, I learned at the time that Quality Care

Consultants comprised two physicians ——
0 And who are they?
A —— Drs. Anwar and Dr. Khan.
Q Were one of those individuals on the State

Medical BRoard at the time?
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FI A Dr. Anwar was.

0 And what position on the State Medical Board did
he hold?
A I den't know.
Q But vcu're aware he was on 1t?
A Yes
0) And the State Mecical Board 1s what?
| A The State Medical Boerd is that agency within

the Nevada government that oversees licensure of physicians.
" 0 When they came in, what did they co? Those two
-— it was just those two doctcrs, right?

It's hard for me to tell you -—-

Is that richt first of all?

Okay.

= O &
<
®
wn
[
ot
b
wn

So they dic some analysis, some evaluation of
our practice, cf our endoscopy practice. What that is and
what that comprises I'm not exactlyv sure because I —-—

Q Did you see any report generated or anything
like that afterward?
] A I don't kncw 1f I —— 1 mey have seen the report,
I don't recall. But they did cgenerate a report.

Q Do you know how many days they were there doing

this work?

A No.
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0 Was 1t more than one?
it A Yes, it was. They were there at least two days.
0 Now, vou mentioned that there was this entity

called AAAHC?

A Yes.

0 And accredit —-- 1is that & voluntary
accreditation entity or is that something that's mandatory for
these kinds of centers?

il A It's voluntary.

Q So you choose tc heve them come in and look at
you and then give you this accreditation?

A Right.

“ 0] Is there any portion cf that accreditation where
you self report thincs?

A T don't know.

“ 0 Well, when the pecple came in, how many people

came into the facilities?

“ A Two.
Q How long were they there?
A I don't remember, & number of days, a few days,

0 Three, five, 107

fl A Two to —— I would say two to three days.
Q So about the same time period or frame that
" Quality Care —- Care Consultants came 1n?
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1 ll A Similar.

2 Q So they were tnere aocut the same length of

4 A To my recollection, ves.
5 II Q So we've got twe people from Quality Care that
6 come in at one time and c¢c tneir thing and two people that

7 come in from ARAAHC and irspect

8 !I A Yes.

9 Q And they're there ebout the same time period?
10 A It's the best I can recall for you.

11 Q Now, when AAAHC came in, were they just looking

12 at your facility or were thev looking at other facilities too?
13 A I don't know. I believe they were looking only
14 at ours.

15 Q I mean, when I say yours, I mean the ones that

16 were part of your group ——

17 A Oh, I see.
18 Q -— medical group?
19 I A I think at thet time they were looking only at

20 our endoscopy cne or Shacow Lare facility.
Z1 Q Now beside AAARC and Quality Care Consultants,
22 you mentioned that there was another one, a Jaco?

z3 || A Yes.

24 Q What is that?
25 A Well, Jaco is an organizetion that oversees and
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accredits hospitals and surgical centers.

Q Is that a voluntary type of organization or 1s
that something that's mandatory?

A For surgical centers I think it's voluntary.

For hospitals, I'm not sure.

Q So they came in as well?

A They —— they — 1 don't recall them coming in.
I just mentioned that those -- that 1s one of the
accrediting ——

Q Okay. I want tc meke sure, so they didn't —-
they never accredited you?

A No.

0 So the only two accrediting —- or —— did -- did

Quality Care Consultant accredit you or —-—

A No, they were nct an accreditation company.

o) They were just checking to see if everything
was ——

A Right. They were hired to check, whatever that
means.

Q But did -- you didn't know what exactly they
were lcoking at?

A No.

Q Who dealt with them?

A It was not me. I think —-

Q

Do you know who cealt with them?
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A —— Dr. Desal dealt w.th them predominately.

0 Now, beside those two entities, was there any
cther cutside body that came in to inspect you and do things
beside the BLC that you've talked ebout later?

A Not that I'm aware cf.

Q And the ELC s the -- at least at that time was
the Bureau of Licensing ana Certfication?

A Yes.

Were you there at anviime when they came onsite?
Prior to these events?
Yes.

No, not that I recell.

O G A ©)

Now when AAAEC came tc your facility to do the
voluntary accreditation, did you kncw they were coming?

A Yes.

0] So did -- 1s that something you actually had to
arrange for them to come out since it was a voluntary thing?

A Yes.

Q How far in adveance did you have to arrange for
them tc come out and was it scmething you callecd them up and
they were there the next deay or was 1t a —— you know, you had
to arrange it a month out or what?

A The answer's I don't know because 1 didn't make
those arrangements. The reason 1 know that it was ahead of

time because we —— we knew that they were coming, we were
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told.

Q Okay. So vou knew that —— was 1t well in
acdvence though of their coming in?

A Yes.

Q Was 1t the same thing with Quality Care
Consultants, did you know they were ccming? Were they asked
to come in as well?

A Well, I — the answer tc your first question is
I did not know they were coming and I didn't ask them to come.

I didn't know who they were and why they were there.

Q You just know that they were there?

A I saw them —— I saw the twoc doctors there one
day.

Q You mentioned in respcnse to some questions

] .
[l about the actual procedures, do you remember they were asking

about —— or being asked about the setup and you said it was
efficient and how you —-

Yes.

—— run that many petients through?

Yes.

oo 0 P

Whereas before you couldn't because it was a

different situation?

A Right.
0] Walk me through, if you would, and I know this
may be a little tedious but I -- I do want to get an idea of
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it since you asked —- you answered those cuestions. In a
situation where you're going in to do an endoscopy or
colonoscopy, other than the procedure teking a cdifferent
length of time depending on what you're doing, what are the —-
what are the time frames that we're talking about between a
patient rolling through the framed cocr — frame of the door,
into the room, rolling back out until the next patient
actually rolls in. Tell us ebout the timing related to that
as best you can.

A Well, again, it varies. So if there's one
doctor starting out the day like on September 21st, like me,
starting out the day alone, once I finish the procedure, say
in room A and I finish my note and I welk over to room B and
the patient's ready. The patient in room A is coing to be
there for a certain period of time to finish the vital signs
that they want to have post-secation and then taken to
recovery area.

Then within a minute or twc, if the next patient is
ready, that patient is wheeled into thet room prior to me
finishing the procedure in rocm E. Sc by the time I cet to ——
back tc room A that patient is ready. So the time between a
patient leaving into the recovery area and the next patient
being rolled in is a matter of a few minutes or less.

Q A few —— so it could be even as short as &

minute?
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A It can be —- sure, it can short as a minute or
two. So imagine, the patient's being rolled out into a
recovery erea where there's curtains and the next patient is
ready in & curtained area in the qurney, IV perhaps alreacdy in
most likely and ready to come right in and a staff member
rolls that patient right in.

Q And that's what I'm asking about. So you've got
-— 1f I understand you correctly, what you just said, was that
the patients that come into the room are on a gurney in what

is termed the recovery room to start off with?

A Yes.
Q And from that rcom they come into a room?
A Yes.

Q Get their procedure and then did they go back to

the same place?

A They go back to one of the five bays, one of the
five curtained bays to —- for recovery.
Q So at any one time, hcw many of that —- those

five bays are lined up with patients that are going to have a
colonoscopy versus the ones who have just had one and have
gone out to the recovery area?

A So again, that will —— that will vary as the day
moves on. But at any given time there are patients who are
recovering and patients who are ready to come in. Now, there

may be a time, as I remember, that the recovery beds are
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filled with patients who are recovering and there may be &
patient up to one, two or three in the IV rcom sittinc in one

cf those chairs in a curtained area, with an IV in waitinc to

be brought into the -— to the operating room or the erdoscopy
roon.
Q But there would be no bed in those rooms,
correct?
I A We had enough gurneys for that 1 believe, we had

a gurney. There'd be enough gurneys, there weren't just five

fl as I remember, there were more than that.

Q How many more are we talking abcut?
i A I think maybe seven. Again ——
@) So there was one for each bay and then one for

each rcom; 1s that right?

i A As I remember. I can't be —— T can't be 20C
percent sure of that.

" Q Okay. Mechanically though, the patients are
staged outside, come in, then go back outside to the same
area?

il
A Yes.

o) Now, the turnover time between procedures when

there's two doctors present, how does that work?

A When there's two doctors present it's literally

like running two surgical centers. That room A, for example,

if I'm in that room and room B has another doctor, I finish
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the prccedure, the patient is wheeled out to the recovery area
ard if the next patient's ready, then that patient would be
wreeled in ilmmediately to that room. If the patient's not
ready I waited.

9; So the turnover time, would it be —-- since vour
-— this Is not a situation where they can take their time to
get & patient 1n and out of a room while you're doing a
procedure, you know you've got two doctors that are basically
wanting to -ust go it sounds like.

A Right.

Q Patient rolls into your room, you're stuck in
room 1, that's where you're gcing tc be this day, at least for
that time pericd.

A Okay.

Q The patient rolls in, you do the procedure,
patient rolls out, next patient's going to roll in.

A Yes.

Q Are you followinc me? The turnover time for
that is about how long then?

A Again, 1f the patient -- if the next patient's
ready cr if there's a, you know, a bed available or there's
enough room in the IV room, if the patient's ready, it's
within a minute or two they ccme right in.

Q Now what happens in that room from the time the

patient leaves until the next time —-- next patient rolls in,
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what's going on in that room?

A The room 1s being —— anything on —- any debris
cr: the floor is being picked up, new equipment is being ready,
the sccpe is being ready to put ontc the endoscopy processor,
medicine 1s being readv for —- for administration to the
patient, people are doing things to get the room ready.

Q Are they cleazning the room?

A No. There's not -- it's not being wipec cown,
you know, between cases.

¢ What about a mop on the floor, anything like
that?

A No.

Q So no cleaning cf the rooms, just movinc
patients in and out; is that fair?

A Right. There's no —-- again, to answer vyour
question, 1is the room being mcpped cor cleaned between? Not
that I remember.

Q Is it being cleared in any way? 1 just want to
make sure I'm —— I'm clear about that. You see somebody
coming in and, you know, spraying dcwn the beds or the curneys
or anything like that?

A The gurneys, not in the room, but on the outside
if —- when a patient leaves the facility, that gurney is
cleansed with antibacterial and virucidal solution completely.

Q Did you see that?
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A Ch, vyes.
Q On a daily basis?
A On a daily besis I did. 1 saw the —- those

gurneyvs pbeing cleaned all the time.

o Okay. So when -— so now we've —— now I've got a
picture cf —-— in my mind, I want to be clear on this. I mean,
how meny -- when you see that, how many of these beds are you

seeing getting cleaned at any one time?

A There might be cne or two being cleaned if -- if
the patient has left, has exited, the sheets are taken off,
the bed 1s cleaned, it's sprayed and wiped down.

) You mentioned sheets, what about sheets? Was
there any issue about usincg sheets in the clinic?

A Not that I was aware cf. The sheets —— we —— we
sent those sheets out to be cleaned. We had a laundry
contract and those sheets were laundered and washed by a
contracted provider.

Q Did you ever hear Dr. Desai say anything about
nct ailowing patients to even have sheets to cover themselves
with?

A No. I never heard that when it was happening.

I heard rumors about that afterwards but not during —— when I
was there.

Q Did you ever see that yourself?

A No.
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Q Did you ever see Desal go up and actually take a
sheet cff of a bed and —— because scmebody had used more than
one and folded it up and put it back on the shelf or uncer the
bed or anything like that?

A No, I never saw that.

0 Would that heve alarmed you if you woulc have
seen him doing those kina of things?

A I don't know that I was aware of what was
happening. Again, I didn't have that awareness that that was
-— there was anything happening like that.

Q Well, but you're —- ycu're observing things
throughout the day, correct?

A Yes, ves.

0 Now, beside the fact that you're in a room,
physically when they're moving the patients in and out, what
are you doing during that time?

A I'm doing my notes and getting ready to see and
do the next patient.

Q Do you ever follow the patients out and meet
them at bedside and talk to them?

A Yes.

Q Did you do that on a regular basis?

A I did that on a regular basis when 1t -— it was
definitely my policy, my practice, to talk to patients when

there were findings. If there was an issue or findinc or
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tumor I mede sure I spoke to the patient to make sure the
patient understood to come back and see me or someone to
follow up and to get proper treatment. Now, I didn't do that
with everybody. Most -- most cases ended with no —— ro
findings. But I made sure that if there was a finding I spoke
to the patient and that could occur in the recovery bay or
that could occur in the —- in the discharge room.

Q So in the -- most cases where it —-- there
weren't findings, would you gc cut to the bedside and see the
patients?

A No. Most cases 1t was to the recovery bay so my
-— my practice was to say, and I said this many times, this
patient cannot leave without me speaking to him or her first.
And that usually would occur ir the discharge room when there
was a finding.

Q When there was a finding. But I'm talking about
most of the times when there's no finding, are you talking to
the patients there afterwards?

A No, the checxout nurse is -- the checkout person
is.

Q Ckay. So 1f the records show that literally
every one of your cases you're at bedside on those days,
that's not accurate, right?

A That's not accurate.

0 Now, the —- you had mentioned on cross that you
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would do between four anc five procedures an hour, you felt
you could do that comfortably?

A Yes.

Q Just so we're talking —— we're looking at
between what, 10 - 15 minutes a procedure; is that richt?

A Ten, 15 minutes a procedure or —— Or even less
if it's an upper endoscopy.

0) And that's inclucing the turncover time between
patients that you talked about --

A So I like to be clear. When I say to you a few
minutes for an upper endoscopy, I1'm talking about the
procedure time, what I do. Sc when I say 1t takes a few
minutes to do an upper endosccpy, 1'm talking about what I do
cnce I insert the camera, lock, take biopsies and pull the
camera out.

0 So if you say that it takes three to five
minutes or five to six minutes or whatever it is for an upper
endosccpy, that's just procedure time?

A Yes, and for —- for me that's usually around
three to five minutes.

Q And for colons it was about what?

A It varied. It could be anywhere from six or
seven to eight minutes to 10, 12 minutes.

o) But on average that's what we're talking about?

A For me, vyes.
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Q So we would have to add on this couple of
minutes each time for the turnover; is that right?

A Yes.

Q But still within that time period you think you
cou-d do the mixture of upper endcscopies and COlcnoscoples,

four or five an hour?

A Yes.

Q Now, four or five en hcur is not two an hour,
right?

A Right.

Q And what I mean by that is you've seen those

anesthesie records?

A Yes.

9) You saw that they were all 31, 32 minutes of
anesthesia time, meaning in time -- under anesthesia, correct?

A Correct.

Q That would be at meximun two an hour, right?

A Two an hour per room.

Q Thirty minutes -- haif —— I mean half an hour

wouid be two procedures per hour.

A Yes.

Q In your experience, did you do procedures at
that speed?

A No.

0 You've looked at this —— the charts where it
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shows all of the different times, correct?

A Yes.

Q You mentioned I think theat the start time for
you was about 6:45 to 7:007?

A Yes.

Q And you tried tc finish at 3:30 to 4:00 in the
afterncon, something like that?

A Well, that was -- be an average. It could

longer, 5:00, sometimes ©:00.

Q Okay. But on average?

A Four o'clock.

@) So we're talking 10 hours a day, something like
that?

A Nine hours a day.

Q Okay. Nine hours & day, even let's give it 10

hours a day just to —-

A Okay.
Q —— to make it easy. Thirty minutes a pop, 10
hours a day, how many —— how many procedures would we be able

to do if it was 30 minutes?
A That would be two procedures per room, 30
minutes, times 10 hours would be 20 so 40.

Q Forty. Anc you've seen the numbers on those

ft charts, right?

A Yes.
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Is that possible?

Is —— 1is —

You were there on those days, right?
Yes.

Is that possible?

1 was there on September 2Zlst.

So is what possible?

O I © T -T G T - O S @)

Is it possikle to do the number of patients on
that day as it says there is time on the anesthesia recora?

A No.

0 Now you mentioned that there were times -- =
think vou even said that you had covered for Dr. Carrera when
he had some sort of medical emergency —— personal emercency
medical emergency, COrrect?

A Yes.

Q And that you did on that day 50 procedures in

that one day?

A Yes.

Q Did you do all cf the procedures that were cone
that day or —- or how dic that work?

A On that particular day I did every procedure.

Q And that's 50 that were actually done?

A Yes.

Q Now the day in question, on the 21st when you
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were there, we're talkinc in the 60s, correct?

A I think it was 61, 62. Again, you would have to
show me but it was 60 -- a little —— 60 or more.

0 Thirty-two patierts in one room?

A Sixty —— 63.

o Sixty-three total. So that's gquite a bit more

n

than

A Yes.

Q When you did 50 in that one day, d¢id that —— I
mean, how did vou accomplish that speed to do that on every
patient?

A I literally started at 6:50, 6:45 and did not
stop. I Just went back and forth to —- went back and forth to
each rcom all day long.

Q So you —— I think you on —— you testified that
you started about 6:45 and went to about 4:00 on that day?

A On —- on -— on the day I did 507

Q On the day you did 50.

A T don't rememkber when I —— when I finished on
that day.

Q Would that hed been about the time that you
would have normally finished, was around 4:00 or so?

A Usually around four but it could have been 4:30,
five, I don't remember when I exactly stopped.

Q So we're talking about nine hours, you averaged
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about nine minutes a patient --

A Yes.

Q —-— throughout the entire day?

A Right.

Q If you had done 20 minutes a patient it wou_d

cnly e about 18 minutes, right? Or 18 patients? Nine hours

times two, 187

A Yes.
Q Now, speed, 1 wanted to ask you some cuestions
you were asked —-- that counsel asked you about that. You had

testified on cross that Desali lcooked up to you, asked vyour
acvice, referred complex cases to you, things like that, askec

for your assistance. Do you recall that?

A Yes.
Q Did that happen on a regular basis?
A Yes. He would ask me to see complex hepatitis

cases, Crohn's cases, inflemmatory bowel disease cases and
cccesicnally he would ask me to try to finish a difficult
endoscoplc procedure and I would try. If I couldn't, I

coudn't, but 1 tried.

Q What do you mean finish a difficult
endosccpic ——
A For example, there came a couple of occasions

where he was doling a colonoscopy and someone said, you know,

Desai would you like to come in, meaning from the medical
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side, brought me in and said Cliff can you try this, I can't
finish it, I can't get to the end. You want to give it a try?
For whatever technical reason and I —— and I would do that

whenever he asked and sometimes I was successful and sometimes

I wasn't.

C Were you his mentor?

A No.

C Ckay. Was 1t the other way arounc?

A Was he my mentor?

O Yeah.

A No. I had full training. I didn't have a
mentor.

Q So you were co-equals at least procedurally?

A Well, procedurally, yeah. Even when I started

he had been in practice a long time. He had done many more

procedures then I had ever done but there are different skill

levels and sc you -- he would ask if I can give it a try and I
-— I woculd.

Q Did he know how to treat hepatitis C?

A Yes.

9 Many patients ccme through your practice, 1 mean

you said that that was one of the things you actually treated,
right?
A Sure.

Q Now, are you familiar with -—-
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MR. STAUDAHER: May I apprcach, Your Honor?

THE COURT: Yes.
BY MR. STAUDAHER:

Q Showing you what has been marked anc admitted as
State's 108. If you could just flip through it, if you would
and if you need to and I just want to know —— I'm not asking
you anything out of it specificaily, I'm just asking 1f you're
familiar with that study, that report.

MR. SANTACROCE: What is the exhibit?

MR. STAUDAHER: 108. 1It's the 2006 colonoscopy
report.

THE WITNESS: I —— I briefly scanned this just now.

BY MR. STAUDAHER:

Q Have vyou seen it before?
" A No.
I Q Are you familiar with anything out of it?
|
A I don't think sc.
Q Have you ever read any reports at all about what

average withdrawal times, average inspection times, pre-op
times, procedures, how they're done, things like that? Any
kind of a comprehensive study about colonoscopies, anything
like that?

A Well, in recent —- in recent years 1 have.

Q Back then —-

A No.
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—— had vou done that?

A No.

Q Okay. What is the most important part of the
colonoscopy if you had to classify and break it down, going
through the anus, doinc The transverse across, all the way to
the cecum, then the withcrawal and I think you mentionec the
-— what do vou call that where you bend 1t backward —-—

A Retrcfliexicon.

Q -— retroflexion. What portions of those are the
most important?

A T want to say there are four important parts to
the procedure. The first is inserting it safely to the cecum
and that is a function of feel and understanding of the
pressure that's being exerted on the colon so that you con't
cver dc it as you're pushing through to the cecum. So you
imacine the camera is & long black tube, it's five or six feet
long and if it's curved in the colon and you're pushing this
way, the curve is puttinc pressure cn the coclon.

It's very impcrtzant to understand that feel so that
you don't perforate the cc_on. So for me I'm constantly aware
cf that pressure and 1'm very often reaching my hand over to
feel the belly to make sure 1'm not overdeing it or putting
toc much air in, that's number one.

Number two is proper identification of the end of the

colon to take a picture to make sure that you finished the
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exam. To understand what the landmarks are so that you are
confident that you've actuelly completed the colonoscopy and
weren't halfway through thinking you made the whole thing.

Three is inspection koth in and out. So inspecting
the lining of the colon. As you're withdrawing you're
watching on a big TV screen, it's & high definition TV screen
and you're watching as you're pu.ling out, looking for polyps
or tumcrs in the colon.

And finally, the retrofiexion or turning the tip back
cn itself like a candy cane tc look at the anal area because
you don't want to miss an anal cancer.

Q Because that would ke important not to miss
that, right?

A Of course.

Q Okay. So to get cver to the cecum, average
colonoscopy, is that something you just kind of do? You get
cver there and then vou do most of your inspection on the way
cut; 1s that fair?

A T would say that's fair.

Q Is that what you d:id typically?

A Typically I looked on both going in and colng
cut.

@) How long would it take you to get over there?

A That really varies. It could be 10, 15 minutes

if it's a difficult case or it can take me 90 seconds if it's
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an easy case. It really -- that's hard to imagine but that's
the range.

0 Now, part of what —— we menticned it, suppl:es,
KY Jelly and the like. I mean, ZIs part of that whole issue
with having encugh lubricant and so forth is because you're
putting a scope 1nto somebody?

A Yes, the —-

Q Is there a lot cf resistance

A The lubricant is important Zo -- so to minimize
the resistance especially &t the anal area so that there's —
you can push the scope through easily. Using water to push
into the colon is a mechanism tc meke it much —— make the
fricticn much less when vou're pushing the camera throuch the
rest of the colon. That b.ack cuter lining of the scope
becomes slippery when it's wet with water and you want ToO
nminimize that friction. So ycu imagine the scope against the
wall pushing, you want as little friction as possible so you

minimize the risk of compliceticn.

Q So water and KY Jelly are used for that
purpose —-—

A Yes.

9) —— is that right? Ckay. You had —— I want to

make sure I understand this. You den't have an experience
with propofol; is that fair?

A As a person who administers it?

KARR REPORTING, INC.
237

002950




O

10

11

12

13

14

15

16

17

18

) Yes.

A Correct.

Q And do you know much abcut the —— I know you
probably learned some things since that time ——

A Right.

Q — but did —- at the time did you have much
kriowledge about the drug?

A No.

Q And you mentioned or were asked on
cross—examination about propofol's amnestic effect, the
ability of —— or the —— sort of the quelity of that drug to
actually make people forget what has heppened.

A Correct.

Q Do you know —— now did you know then what
actual amnestic effect that drug really has? I mean how much
cf it 1s present in that drug?

A No, I don't know that.

@) So it could be a little or it could be a _lot,
you don't know?

A Right.

Q Do you think it's ever appropriate to trect a
patient in a way that causes them discomfort or pain simply
because they have a drug on bcard that is not going to allow
them tc remember what happened?

A No. I don't —— I don't think that -- no —-
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Q Do you understand the question? I mean
that's —

A A strange guestion. Would you intentionally do
something to hurt someone?

Q Not necessar:ly intenticrially do somethinc o

it. Dc veu think it is

hurt — let me —— let me rephrase

appropriate to treat a patient as ycu woulan't rormally —— anc
here's -- here's a hypothetical. Ycu do -- do a procedure
without anesthesia, you harm -- you hurt the patient, the
patient's writhing around on the table, something like that.
Would that be appropriate to do that?

A No.

Q Would you ever do that knowinc that you were
going to give them medication that would make the patient

forget all of that and they wculdn't know about it?

A No.

Q Would that ever be apprcpriate in your view?
A My view, no.

Q Now, I don't kncw if I asked you this or if

counsel asked you this, but were you asked if you ever had
yourself, started a procedure knowing that the patient was not
anesthetized?

MR. WRIGHT: I okject. This counsel asked that
yesterday.

THE COURT: I'm assuming he's trying to —-—
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MR. WRIGHT: Well, this was asked and answered. He's
the one that asked it.

THE COURT: I mean, it's been two days so maybe —-—
are you reasking the question? Are you —-—

MR. STAUDAHER: I guess I'm -—— I'm trying to
crientate him but —-

THE COURT: -- orientate him to —-—

MR. STAUDAHER: I want to make sure we know. Okay.

MR. WRIGHT: He wants to repezt it and that's why I
cbiject, Your Honor.

THE COURT: Well, there's always some repetition in
redirect examination so —-

MR. WRIGHT: He's redirecting his direct, Your Honor.
That's my objection.

THE COURT: Go on, Mr. Staudaher. Just be mindful
not to, you know ——

MR. STAUDAHER: 1I'll try, Your Honor.

THE COURT: -- repeat through direct -- the cirect
testimony.

MR. STAUDAHER: Fair enough.

THE COURT: Although in all feirness, there may be
some memory lapse as to —-

MR. STAUDAHER: My own memcry lapse, Your Honor.

THE COURT: -- who asked what and when, you know, if

it was asked or not so.
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Q Now, getting past September 21, Jjust going to

CRNAs and whether they switch rooms. Okay?

A Okay.

Q When there are two CRNAs operating in the two
seperate rooms.

A Right.

Q Okay. Lunchtime they relieve one another ——

A Yes.

Q —— one gets to go to lunch, one stays —-—

A Correct.

Q — right? And the -- if one CRNA goes tO lunch

for what, half-hour?

A I think it was 30 minutes.

Q Thirty minutes. Then the other CRNA would like
complete & procedure in the room he's in. Okay?
Yes.

And then go to the next room and do a procedure?

>0 P

Yes.

Q And always CRNA totally completes a procedure,
start to finish, correct?

A Correct.

Q Because they're there monitoring and making sure
i} this patient is goilng to survive, right?
A Right.

o) They don't walk out, go get a cup of coffee or
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go make a phone call or co potty, correct?

A Correct.

Q And in your —— you have never seen a CRNA lke
leave the room and run over and start someone else on
preopotfcl?

A Correct. 1I've never seen that.

Q Okay. And if yocu did you would have -- if you
see something like that you would have stopped it.

A I think so, ves.

o} And so lunch, come back and forth between rooms,
half hour's up and the other CRNA works two rooms while the
cther guy gets half hour lunch, right?

A Right.

Q Okay. And then you were asked yesterday that if
the CRNAs would switch rooms, co room to room, other than
lunch for like bathroom breaks and I think you answered I
think that happened, it wouldn't be unusual?

A I remember that.

Q Okay. Now that —— do you recall what you told
the Metropolitan Police Department about that?

A No. I don't remember but I —— I don't rememper.

0 Okay. Do you recall telling them that 1t
never ——

MR. STAUDAHER: Objection, Your Honor. He said he

doesn't remember. If he wishes to use something to refresh
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his memory —-

MR. WRIGHT: I'm trying to refresh his recollection
with my question.

THE COURT: Mr. Wright -—-

MR. WRIGHT: I'm sorry.

THE COURT: -— show him the —— if you have the
transcript or whatever. And before you do that, can I see
cour:sel up here?

(Of f-record bench conference.)

THE COURT: Ladies and gentlemen, this might be a
good transition time to take cur lunch break. Why don't we go
urtil 1:20 for the lunch break. And before I excuse you, 1
must remind you that you're not to discuss the case or
anything relating to the case with each other or with anyone
else. You're not to read, watch, listen to any reports of or
commentaries on the case, person or subject matter relating to
trhe case. Don't do any independent research and please don't
form or express an opinion on the trial. If you would please
all place your notepads in your cheirs and follow the bailiff
through the rear door.

(Jury recessed at 12:15 p.m.)

THE COURT: Doctor, you're free to go to lunch. Are
we going to finish with him today or —-—

MR. WRIGHT: Yes.

THE COURT: Ckay. All right, everybody go to lunch.
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(Court recessed at 12:15 p.m. until 1:18 p.m.)
(Outside the presence of the jury.)

THE COURT: Would you let the bailiff know we're

ready?
MR. WRIGHT: He was just getting the jurors last —-
I THE COURT: What's that?
MR. WRIGHT: He was just bringing in the last juror.
THE COURT: Ch, okay. So —— yeah, I mean 1f they're
all back.
MS. STANISH: Judge, did ycu say 9:00 on Monday after
all?
tt THE COURT: Well, it will be in the morning, 9:30 I
think —-
pl MS. STANISH: Okay.
THE COURT: -—- as long as Ms. Weckerly can now
I} tell —

MS. STANISH: Get the doctor back?

THE COURT: -- her witness -- no, actually we can
start at 2:30 ——

MS. STANISH: I see.

THE COURT: -~ because the lawyers on the evidentiary
hearing agreed to move that sc.

MS. STANISH: Okay.
| THE COURT: And we're having -- just a heads up,

we're having trouble find -- as of right now, a lot of people
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are in trial next week so we're having a little difficulty
finding coverage, so hopefully we'll find coverage. There's a
possibility we won't be able to start at nine everyday
depending on, you know, who's available and whatnot. I'll

o do — wind up doing my own civil calencar. 1

ct

prcbhably have
have & reluctant volunteer for Tuesday and I'm still looking
for Thursday so. But 2f those triels &ll plead then more
people will be available so. ©Oh, and &lso a heads up on
scheduling. We asked the jurcrs if they wanted to have an
early day on the Fricay before Memorial Day and they co.

MS. STANISH: 1 bet they said yes.

THE COURT: 1I'm sorry?

MS. STANISH: I bet they said yes.

THE COURT: So I'm thinking like starting at nine and
maybe ending at like one or sc and then obviously no lunch
bresk. Does that impact your scheduling?

MS. WECKERLY: Well, not —— I'1l1 -— I'1l confer with

counsel ——
THE COURT: Ckay.
MS. WECKERLY: -— to see hcw long but 1 don't
think --
THE COURT: Ckay.
MS. WECKERLY: -- we have two that are not that long.
THE COURT: If it does, I mean, we can go later
but —-
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our next

have the

up.

MS. WECKERLY: No, I cet why they want to —-—

THE COURT: Right. And then I'm thinking --

MS. WECKERLY: I do too.

THE COURT: -- I mean, that works for me but —-

MS. WECKERLY: 1I''1l confer with counsel when we're On
break and teli --

THE COURT: Ckay.

MS. WECKERLY: -- whc I'm thinking on that day. They
week except for one more person.

THE COURT: Ckay. So just to give you guys a heads

(Jury reconvened at 1:23 p.m.)
THE COURT: All right. Court is now back in session.

Mr. Wright, you may resume your cross—examination.

BY MR. WRIGHT:

Q I'm going to have you look at three pages, 77 to

7% of your statement through the police and the district

attorney

don't —-

before the grand jury.

MR. STAUDAHER: Is there a question pending? I

THE COURT: When we took our break there had —
MR. WRIGHT: I was gcing to finish.

MR. STAUDAHER: Okay.

THE COURT: Ckay.

MR. STAUDAHER: Go ahead.
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THE COURT: There had been a question and then he was
going to refresh his recollecticn and then he —— Mr. Wright
found it and then we took our lunch break. So I believe
you're refreshing or attemptinc to refresh recollection at
this pcint?

MR. WRIGHT: VYes. Recarding CRNAs room between room
bresks, lunch ——

MR. STAUDAHER: And trhe peges again? 1I'm sorry,
counsel.

MR. WRICHT: Seventy-seven through 79.

BY MR. WRIGHT:

Q Read all the wev through because it's
interspersed with other topics and read it to yourself. And
once again, the highlighting is ny cwn.

THE COURT: d for tre record, he's looking at his
own statement or somebody else's?

MR. WRIGHT: His own statement of March 3, 2C1C.

THE COURT: A1l rignt.

THE WITNESS: Ckay.

BY MR. WRIGHT:

Q And where we had started on this is I had asked
you if on direct examination when asked about switching rooms
for bathroom breaks, you answered I think that happened, it
wouldn't be unusual. Okay?

A Okay.
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Q Now, reading your grand jury -—- refreshing your

recollection, do you believe that that did not happen?

=

A Well, I'm sorry that this is ambiguous and
don't mean to be disingenuous here but it's harc for me to
remember whether or not CRNAs on every bathroom break switchec
cff with each other. Ancd _ike I testified before, to my best
recoliection and my memory of how it worked and 1've testifiec
this way before, CRNA -- CRNAs tended to stay in their rooms.
Now when asked would it be possible, would you be surprised?

I answered vyes, I'd be surprised. I remember on September
21st after Kevin Rubino, I left the —— the room and I went to
the medical side. So it's harc for me to know what happened
if there's any movement back and forth after I left.

Q Okay. Did you tell the grand jury, I knew CRNAS
stayed in one room. They didn't go back and forth unless
there was a lunch break?

A Yes, I did.

Q Okay. Were you asked, "Now you had said just a
moment ago about CRNA not going back and forth between the
rooms except for a lunch kreak or scmething like that.
Correct. Or I assume like a bathrocm break or something along
those lines too." And did you answer, "Yeah, usually bathroom
preaks were rare. 1 mean they would be in and out cquickly and
there wouldn't have to be & switch in the room." Correct?

A I would say that's accurate to the best of my
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recollection.
Q Okay. And that -—— that's because these are
ongoing procedures taking 10 minutes, 12 minutes, eight

minutes, 15 minutes, correct?

A Correct.,

0O And there's five minutes in between, correct?
A What does that wean five minutes in between?

Q In between procecdures. New patlent rolling in.
A Right.

Q Okay .

A There could be some time for a break.

Q Right. I mean, in between patlents is
approximately five minutes, ccrrect?

A Correct.

Q Okay. And if scmeone needed TO goO tO the

bathroom that's when you would go, correct?

A To the best of my reccllection that sounds fair.
Q Okay. And I mean this is -- this was further
pack —— closer to the time, correct? Your statement —- a

couple of years ago ——

A Yes.

Q -— right? And then ycu said, "It would be rare
any bathroom breaks. And I mean they would e in and out
quickly and they wouldn't switch rooms." Right?

A Right.
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@) And then you reiterated egain, "And the only

time -- again, the only time I'm aware of them moving is when
the lunch breaks occurrec." Correct?

A Correct.

Q And you were asked if you'd be surprisec to

learn that there was an instance where they changed rooms and
you said, "I'm surprised. For being there so many days I have
never seen that happen, they stayed in one room and they
switched at lunch,™ correct?

A That's what I said, yes.

Q Okay. But here on direct you answered I think
it happened, it wouldn't be unusual.

A So, again, 1 apologize for the ambiguity. I'm
trying to remember and think back on a day-to-day basis
whether CRNAs during bathroom breaks switched. And as I think
back on that, I don't remember if they switched —-

0] Okay.

=l

A —— 1 — 1 —— that testimony I gave 1s what
gave and that's how I remember it.

Q And would that -- that was how long ago? Three
years ago? Your memory would have been better then, correct?

A Perhaps.

Q Don't you think so? I mean, don't you think
when we're going back eight years it's tougher than if you're

going back four years?
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A Perhaps, I ——

Q You don't know?

A — T have a pretty good memory.

Q Okay. So your memory was pretty cocod at the
grand jury on 1it, right?

A Okay, ves.

Q And even when the prosecutor challergea you on
it you stuck with it and said you had never ever seen that,
correct?

A That's what I said.

Q A thing I forgot to address when we were talking
about the quality care and safety at the clinic. Ckay?

A Okay.

Q The —— first of all, your own quality care,
meaning performing procedures. Okay?

A Okay.

The —— how many perforations have you ever had?
To date?

Yes.

Q

A

Q

A Two.
Q Okay. ©Cut of how many procedures?

A T would say about 40,000 colonoscopies.

Q Okay. And two is not good for the two people --—

patients —-—

A Correct.

KARR REPORTING, INC.
120

002833




N

(o8}

~J

'_\ i,.__\
= O e

[
N

}_.\
w

I

Q —— but two is a very superb recorc would you

A Yes.

Q Okay. Because like a perforation we're talking
apout an accidental what?

A A perforation is an accidental breach of the
colorn. The colon's a tube. 1It's e breach of the colon soO
trat there's a hole in the colon that is a threat to the
patient's well-being and life 1if it's not identified anc
addressed because you cannot have leakage of material into the
abdominal space without surgical correction.

Q Okay. And like to put it in perspective, you're
aware of the national averages for lack of a better word of
number of perforations per colonoscepy oOr something?

A Yes.

Q And what is it?

A Well, Medicare has done studies on this and
several years ago 1 saw a study in which Medicare reported
that on average their statistics indicated that for ore out of
every thousand standard routine colonoscopies there was a
perforation and for one out of every 500 diagnostic, meaning
there was a reason to do the colonoscopy, bleeding, abdominal
pain, rather than just a check-up colonoscopy there was a ——
there were perforations.

0 Okay. So one out of a thousand for diacnostic
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colonosccpies?
i A It was for routine screening colonoscopiles.
Q Okay. And routine screening is the majority of

what vcu &ll did at the clinic?

A Yes.

@) Okay. And did -- are you aware that Dr. Desai
never had any perforations in his entire career?

A No, I was not aware of that.

I Q Ckay. Do you think he has?

I A I think he may have. 1 think we may have talkec
about it —-—
MR. STAUDAHER: Your Bonor, may we approach please’?
THE COURT: Sure.
“ (Off-record bench conference.)

BY MR. WRIGHT:

“ Q How about at the —— the clinic at the time you
were there, how many transfers out from the clinic like to the
| hospital were recuired over all your years there?

A I remember very few. I can actually remember
two. It doesn't mean there were not more than two. I wasn't
there all day every day, but I remember two transfers to the
| hospital. One was the patient who required protection of the
|| airway and the other was an asthma attack post procedure.

Q Now I believe when you were testifying on direct

i
regarding a meeting with Dr. Desai where the issue had come up
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cn 31 minutes and you hac learned from your lawyer in the
Rexford case that the plaintiff's, the other lawyers were
asking for all of the billing records around -- anesthesia
records around the Rexford incident. Do you recall what T'm

foctsing 1n on?

A Yes.
Q Okay. And so when you were asked —-- anc you
learned thet from yvour —— vour lawyer that hey, they're asking
Y 3 b Y Y G

about anesthesia records and times and then you went to Dr.

Desal, correct?

A Incorrect.
Q Ckay.
A 1 did not learn about that request from my

attornevs; 1 learned about that request through Tonya Rushing
who told me that that request had come through.

Q Okay. Thank you. I misunderstoocd it. The ——
put when you learned it, that they now were asking for the
records, you went and talked to Dr. Desail, correct?

A Yes.

Q To tell him they are now asking for the killing
records?

A Yes.

o) And I think on direct examination, tell me if
I'm wrong, but I think you said you walked in and saic they're

asking about billing records and is there any problem with the
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1 billing and Dr. Desai answered there is no billing frauc. Is
2 that what you testified to?

3 A Yes.

4 Q Okay. Is —— isn't it a fact that you went and

5 saw Dr. Desai and said they are asking questions about the
6 billing records regarding bililing fraud, you using that word,

7 and he answered that there is no billing fraud?

8 A I don't remember it that way, sir.

9 o) Okay. Page 38 --—

10 MR. STAUDAHER: Which —— which one?

11 MR. WRIGHT: Metro. Approach the witness?
12 THE COURT: You may.

13 BY MR. WRIGHT:
14 @) This one's all marked up, but I'm showing him

15 the top five or so lines, but read all you want.

16 Il A Qkay.

17 Q Am I misreading that?

18 I A No, but this is sort of a thought process that
19 |t —— as I read it, that my thought process was that this is

20 stated here.

21 Q Oh, okay. So I'm just going to read it. Okay?
22 A Okay.
23 ) And in the request apparently he asked also for

24 every anesthesia sheet. Are you talking about the request

25 r.that came in from the lawyers?
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A Right.

0 Now, I'm reacing again, "So I went back to
Desai's office and I said, 'Ycu know there's this request, 1s
making this request sort of sucgesting that there's a billing
fraud issue here?'"

A Again, as I read that, that's not -- this part
of it is not what I remember as saving. This is my thought
process related to that, this is not a full quote to my
recollection.

Q Okay. Well look, I'll tell you when the quotes
end, let me read it. I mean -- "You know there's this
request, " blank, there's an inteiligible word, right?

A Yes.

Q "Rlank is maxing this reguest, sort of
suggesting that there's a billing fraud issue here. He's
looking, he wants every one of these records." Right?

A I see that.

0 Okay. Then Desai said, "There's no billing
fraud." Correct?

A I see that as yocu -—- as you pointed out to me.

0 Okay. What am I reading?

A I'm just —— I'm just saying to you that it's --
that what looks to be a quote of mine is more -- I'm just
extemporaneously talking about what I was thinking here. I

don't remember saying that he's looking for fraud.
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Q But that —-- that's what you said then, correct?

A Again, I can't rememper if I said those words to
him. I'm not sure that's my —-—

Q Well, it's a transcript.

A I understand that.

Q This isn't a report. I mean, do you think
there's a transcription error?

A I'm thinking that when I —-- when it says here 1s
making this request sort of suggesting there's a billing fraud
issue here. That's my thought process talking to the person
interviewing me. This is not my kind of -— my kind of words
that I would be using. I don't really speak like that, sort
of suggesting, it's my thought process.

Q Okay. ©Cn thet -- going back to your direct —-
direct examination on the endcscope purchase. Okay? Recall
that?

A Endoscope purchase?

Q The endoscope purchase. Maybe I have the words
wrong. 1'm talking about the time they got something new at
UMC and you thought --

A 0Oh, the endospot.

Q Endospot, I'm scrry. The endospot purchase.
That was a new piece of equipment and you talked —— or —-— was
it you personally or the other physicians talked to Dr. Desai?

A Well, I don't remember if I spoke to Dr. Desail
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directly about it. I may have spoken to the, you know, the
nurse manager about purchasing this.

0 Okay. PRut it was new equipment, beneficial to
the practice?

A New product.

Q Ckay. And you ard others said we ought to get
that?

A Yes.

Q Answer came back no, right?

A As I recall :it.

Q Okay. OCther physicians said I'll buy it myself,
right?

A Yes, Dr. Faris.

Q Okay. And the clinic went ahead and then bought
it, correct?

A Yes.

Q He didn't have to buy it himself and the clinic

A I think that's correct.
Q I want to c¢o to this Stacy —— patient Stacy

Hutchinson and you being the boss issue. Okay?

A Sure.

0 You're familiar with that issue, correct?

A Yes.

o) Okay. And Stacy Hutchinson is -- was a patient
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who was treated on September Zlst, correct?

A Yes.

Q Okay. And she had come in to the clinic to see
—-—— for a consultation with Dr. Desal, correct?

A Are you talking about the medical clinic or the

endosccpy side?

0 I think the medical side.

A After the —

Q After the procedure.

A After the procedure, vyes.

Q Ckay. I mean this was -- she had a procedure
done and I don't —— it's all of reccrd. On September 21st she

had a procedure done.

A That's correct.

Q Okay. And then she came down with —— got
hepatitis C, correct?

A Yes.

Q Okay. And when she is coming in to see Dr.
Desai she's —— has hepatitis C, right?

A Yes.

Q Okay. And she had blcod tests and everything
already showing it, correct?

A Yes.

Q Okay. And yet this is before the CDC knocks on

the door?
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A T don't think it was before. 1 think it was
after the CDC knocked on the door.
Q Okay. I'm —— I'm not sure either. Was it

before or after?

-

A It was —— to my recollection 1t was afterwa

0 Okay. And so she comes in and she has repatitls

I

C, right?

A Yes.
Q Okay. And she's —-— she's seeing Dr. Desez,
right?
A Yes.
il 0 And then you see her, right?
A Yes
1]
Q And then if I followed this right, you were ther

asked are you Dr. Desai's boss?

A No, that's not how it happened.

Q Okay. I know it's not how it's happenec, I'm
going cver your direct examination.

A Ckay, go ahead.
“ Q I thought the impression was left, you're not

Dr. Desai's boss and you were asked, did Dr. Desal just pass

her off to you and you answered yes.
A Okay.
Q Okay. And is that what happened? He Jjust

simply passed her off to you?
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A No, he asked me to see her. He asked me to come
into the room and talk to her and help manage this propklem.

Q Okay. It wasn't a just passing her of f,
correct?

A No -- no, if -- that's a pejorative phrase. it
was he asked me —-—

Q That was the question that was asked —-—

A Right, so --—

Q —— and it was asked by Mr. Staudaher anc —-

A —— I understand.

Q ~— you answered yes.

A I understand.
o) And it's not a fair characterization, 1is 1t?

MR. STAUDAHER: Objection. Argumentative and
mischaracterizes his current testimony.

THE COURT: Well, he's talking about the past
testimony so you can answer the question, Doctor.

BY MR. WRIGHT:

Q Is that a fair characterization of what
transpired?
A No.

Q Okay. Now, what -— you tell me, she's in there,
she is crying, correct?
A Yes.

0 She has Hepatitis ¢, acute, correct?
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A Correct.
o) And Dr. Desai goes to the person, as he hes done

in the past, for most knowledge about care, correct?

A Yes.

@) Asks you to come in and treat her, consult her,
correct?

A Correct.

Q And you dia that?

A Yes, I did.

®) and you —— you looked at all of her, what vyou

lock at, blood results, everything else?

A Blood results, vyes.

Q Okay. And at that time you believed it — her
tests were improving, correct?

A Yes.

Q Okay. And —— and I think you testified you tolc
her that it may well be that she is going to self-clear that
__ the virus and not have to go thrcugh treatments, cocrrect?

A I did say that to her.

Q Okay. And you understand that Dr. Desal n the
exchange, in some way, referred to you as I'm going to cet the
boss tc assist you, correct?

A Now, I heard about that after the fact, some
other time in the future. I didn't hear it then and there.

Q T understand but that —— that was something that
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you've oeen asked about, correct?

A Correct.

e and when asked about it, you explained that that
was, in vour opinion, a term cf endearment and respect by Dr.
Deszi to vcu because you are trne boss of hepatitis C, for lack
of & petter word. Am I characterizing it correctly?

A Yes, you are.

o) Ckay. Now, Dr. Desai's cost cutting measures,
is it fair to say that he was extremely conscious of wasting
supplies, product, anything in the business?

A I think that's fair tc say.

Q And if there's two things that he —— was his
oddity for lack of a better wcrd, is that he didn't want waste
ard he didn't want people standing arcund. Were you aware of
that?

A That's fair.

o Okay. And if ne ceame in, if you didn't have
anything to do, start polishing a scope or whatever you do,
beczuse he's going to get mad if people are standing around,
right?

A Yes.

Q And in all of his —— using the KY Jelly. Okay?

A Sure.

o) Taking a little roller like you put on a

toothpaste tube and make sure it's empty before you throw it
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cut, skimping on KY Jelly, on complaining about gown changing,
your gowns, reuse of bite blocks, on those thincgs did you ever
perceive those at any time as being a risk to any patient or

|

patient safety?

I A NoO.

Q And you -- at times you would -- and the other
physicians would roll their eyes at his anti-waste campalgns;
is that feair toc say?

A ' That's fair to say.

Q And things like reusing & hard plastic bite

block, that was put in the Medivator and sterilized, correct?

| A Cleansed. I mean sterilization requires an
autoclave.
i
0 Okay. Disinfect -— & high level disinfectant?
A Correct.

) Okay. And it -- and in your opinion those
Jthings were unnecessary? Meaning, reuse and skimping on
gowns, bite blocks, chux being cut in half, no patient safety

issue ever on those?

A I agree with you.

Q And it —— I mean, I think vou've said in reading

your testimony that it was embarrassing because you're the
biggest and best clinic, correct?
A Yes, I've said that.

0 And basically, this type of micromanaging is
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il A

oo 0 P 0O

I

A

Q

T 2
Q

Jtestified to,

soe—

A

| 0

A

Q

going cn for silly reasons.

Did T use the word silly then —-

I think so.

—— okay.

T mean to vou it was silly, correct?

Yes.

You were asked con direct examination about a

partners —- or a physicians meeting in which the suggestion
was made to utiiize saline in addition to propofol in the

sedation process. Do you recall that?

Yes.

And if T understood your direct testimony

correctly, vyou statec that the purpcse for doing this was so
there's a li-tle tiny microsccpic emount of propofol still
left in the heplock after the injection of the propofol and soO
Dr. Desai was saying tc get that little tiny, tiny bit left

and not waste it, you guys use saline.

That's the way I understood it, yes.

Okay. And that's —— do you —- that's what you
correct?

Correct.

You think thet's a fair characterization of that

meeting and what the purpose cf the saline was?

Yes.

Metro report, 60 —— page 65 and 66. Read those
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two pages to yourself.

MR. STAUDAHER: 1Is there a pending question that he's
[l asking to refresh on instead of just having him —-
THE COURT: I think jt's scmething relating to the

last —-

MR. WRIGHT: I'm coinc to have him refresh his
L recollection and then ask him again if he thinks 1t's a fair

characterization of what —-—

MR. STAUDAHER: Is that —- 1 just want to make sure
that's whet we're talking about.

THE COURT: I understood that was where Mr. Wright
was going.

THE WITNESS: OCkay.

BY MR. WRIGHT:

Q Do you still think your testimony on direct was
a fair cheracterization in that meeting?

A Yes, 1 do.
il 0 Okay. Do you -- what was the purpose of the
ﬁ propofel? Pardon me. What was the purpose of the saline
flush?

A The purpose of the saline flush, as I understocd
Lhit, was to clear the —— any remaining amount of propofol in
Il that heplock into the circulation.
Q Okay. Did you state, "I remember this 1is

important. It wasn't that saline would be used in lieu of
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hpropofol —— additional propofcl, he had told us that Dr.

Nayvar had —- had given him an idez on how to make the
&;propofol circulate better in patients." 1Is that correct?
A Is that correct physiclogically or 1s that what

| T said? 1Is that what vou're asking me?

Q Is that what you szid?

A That's what I —- it's written there, vyes.

Q Okay. And 1s -- and 1s that what happened at
i!the meeting?

A I don't remember .

Q Ckay. You don't remember the meeting?

A I do remenber the meeting.

0 We —— we were given —— I strike that. I -— "We

were giving through a heplock and Desal said the idea was that
after the propofol was given by the IV —— was given by the IV

push, that would be followed immediately by a flush of sterile

saline.”
A Yes.
“ Q Correct?
h A Yes.
Q "He sald he menticned this to us and he said you
know, don't grumble about it, don't —— don't disparage me

about it, it's —— I think it's a good idea that Nayvar gave me
to help the propofol circulate through." Correct?

A Correct.
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Q And it wasn't being given like at the end or at
any point to ——- in lieu of prcpofol, right?

A Correct.

@) It was being given —- propcfol dose then saline

to increase the circulation of the propofol, correct?

A No. It was to clear the heplock of remaining
propofol —

Q Okay.

A —— because it dcesn't make physioclogic sense

that the circulation of thet molecule, propcfol, would be
ernhanced by giving more saiine behind it. Once it's in the
venous system it circulates as a part of cardiac function.

Q Okay, and is that —-—

THE COURT: All right. The jury needs a break. So
ladies and gentlemen, let's gc ahead and just take a 10-minute
brezk, that will bring us to 2:15. And once again, I must
remind you of the admonition not to discuss the case or
anything relating to the case, not to read, watch, or listen
to any reports of or commentaries on the case, person, or
subject matter relating to the case and not to form or express
an opinion on the trial. Notepads in your chairs and folliow
the bailiff through the rear door.

(Jury recessed at 2:03 p.m.)
THE COURT: All right. Well, we can all take & break

now too.
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MS. WECKERLY: We —— just to let the Court know, we
have that witness at 9:3C.
THE COURT: O©h, terrific. Sc we'll start at 9:30 on

Monday and apparently we found & Jjudce to vcelunteer for next

/)

{

§

week, maybe his trial went away. SC we're gocd to have early
starts all next week.
(Court recessed at 2:04 p.m. unt’l Z:17 p.m.)
(In the presence of the “urvy.)
THE COURT: All right. Court is now back in session.
And Mr. Wright, you may resume your

cross—examination.

BRY MR. WRIGHT:

0 Okay. Go back cr the saline flush of propofol.
Okavy?

A Okay.

Q Were you asked, "Do ycu recall there --", pardon

me, "Dc you recall there being a meeting of all of the coctors
when Desal actually made a presentaticn and discussed the use
of saline near the end of a procedure instead of giving
acditicnal propofol?". That's the gquestion. Okay?

A That's the questiorn.

Q And then you answered, "I remember, this is
important. It wasn't that saline would be used in lieu of
additional propofol. He told us that Dr. Nayvar had given him

an idea on how to make the propofol circulate better in
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patients. We were givinc them through a heplock and DesaZ
said the idea was that after the propofol was given by IV push
that would be followed immediately by a flush of sterile

saline. He said he mentioned this to us and he said, 'You

kriow, don't grumble about it. Don't —— don't disparace me
about it. It's —— I think it's & gcod idea that Nayvar gave
me to help the propofol circulate through.'" That's —- that's

what ycu say thus far. Now, is &ll of that correct to your
understanding of what was said at the meeting?
A That's what I recall. PRut again, it's —— I'm
referring to the —- the material in the heplock, in the flush.
Q Okay. We're talking about a saline flush,
sterile saline being pushed into the veins, right, through the
heplock, ostensibly to make propofol circulate cuicker into

the blcodstream, right?

A No.
Q No?
A No. We're talking abcut the use of a saline

flush to clear the remaining propofcl from the heplock into
the circulation, not to improve the circulation of the
propofol that's already in the blood because it -- to me it
doesn't meke physioclogic sense. The —-—

Q I didn't —— go ahead, I'm sorry.

A —~~ the propofol, once it's in the circulation to

~— to my understanding, 1s not going to be aided to get to the
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brain any faster.

0 Well, those were my words —-—

A Okay .

Q — 1 don't even know where it goes.

A And that's where it gces.

Q Okay.

A To — to —— thrcough a saline flush. I nope I'm

et

being clear, I'm sorry if I'm not, but that's the way
understand it.

Q Okay. 1I'1ll continue. And this would reduce the
amount of propofol needecd. Sc we're talking about recucing
the amcunt because he was concerned that the nurse anesthetist

was giving 300 milligrams, 400 milligrems of propcfol and 1t

was toc much. Do you recall that?

A Yes.
Q So he said, "This would —- this is a way to a —
to give —— to use less propofcl and then it —— I thoucht It

was silly and I thoucht it was unnecessary and I think a iot
of people rolled their eyes at that.". Right?

A I said that, ves.

Q Okay. "But then a couple weeks later he said,
yep, it's working, we're using less propofol.". Correct?

A Correct.

) Okay. And then after a little more exchange vou

went on and said, "So again, I want you to understand that it
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wasn't that saline slush would be given at the end cof the
procedure rather than giving more propofol, it was a flush

right afterwards.”

A Correct.

C Is that correct?

A Yes.

o Now were —- did you ever attend another propofol

meeting with the partners or anyone?

A Not that I recall.

Q Okay. Do you —— do ycu recall any meeting where
multi-use of propofol was discussed and debated among the
rrysicians?

A I do not recall that.

o Do you recall any meeting -- 1f someone were to
say there was a meeting and it was at the time the propofol
purchases were geoing from 20s to 50s, there was a meeting

calied tc discuss that?

A I actually don't remember personally that
meeting.

Q Okay. Show you whet's been marked as Defense
D-1.

A Okay.

Q Do you recognize that?

A Yeah, the letter I wrote to Dr. Desai, a thank
you letter.
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O Okay. In March 6th, 20077
II A Okay.

MR. WRIGHT: Move it —— move for the acmission.

THE COURT: Any objection?

MR. STAUDAHER: No objecticn.

THE COURT: All right. What is —— what's the number
or designation, 1t would be & letter.

“ MR. WRIGHT: D-1.
THE COURT: All rignt, D-1 is admitted.
| MR. WRIGHT: First exhibit?

THE COURT: No, D —- or we're doing letters but Mr.
Lakeman's exhibits are letters and then the designation two to
“ indicate they were introduced by Mr. Lekeman and then Dr.
Desali's are letters and followed by the number one to indicate
that they were introduced by Dr. Desal.

" (Defendant's Exhibit Dl admitted.)
MR. WRIGHT: Thank ycu.
“ BY MR. WRIGHT:

Q It's a letter tc Dr. Desail from yourself
thanking him, correct?

A Yes.

Q Okay. And it says, "It meant a great deal to me
personally when you acknowledged my effort at endoscopy
I center. I feel a great sense of relief with your solution,

which will allow me to continue performing at this level
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safely and accurately. As always, I look forward to our

continued success tocether. With great appreciation and
gratitude I remain. Sincerely, Clifford Carrol." Correct?
A Correct.

Q Ckay. And what —— what had transpired then that
he worked with you that you're talking about?

A Now, that's March, 2007 so I think I was writing
a letter to him thanking him for trying to figure out a way
for me tc have my call covered so that I could be reacdy and
awake and alert every morning tc do the procedures, the best I
recell.

Q Ckay. I think you testified about that already
that he —- he —— when I was asking you about how hard the work
was ——

A Yes.

Q -— whether you were ccntent or not —-

A Yes.

Q -— that he hed arranged a —— a method by which
you could work —— get more sleep and more efficiently and do
your -~cb?

A That's what I think I was writing him albout.

Q Okay. Now, vou have an immunity contract 1n
this case, correct?

A Yes, I have an immunity statement, immunity

protection.
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0 Okay. Let me show you Exhibit E, proposed E-1.
A Ckay.

Q Do you recognize that?

A Yes.

Q Is —— is that vyeour Immunity Agreement?

A

Well, this is a letter to my attorney outlining
the agreement. Whether this is the actual agreement or
there's another document, I'm not sure.

Q Okay. Well, I don't think there 1s. I'll ask

the —— I think this is the Immunity Agreement? Okay, Mr.
Staudaher acknowledged yes. It actually says if you agree to

all of it, sign it and return it --

A Okay.
" 0 —— okay; 1is that correct?
A Yes.
MR. WRIGHT: I move the admission of E-1.

THE COURT: Any objection?
MR. STAUDAHER: No, Your Hcnor.
THE COURT: All right. That will be admitted, E-1.
(Defencant’'s Exhibit El admitted.)
BY MR. WRIGHT:
Q Do you see that?
Yes.

Okay. This is to your attorney, correct?

>0 P

Yes.
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Q And February 22, 2010, "It's my understanding
your client, Clifford Carrol, M.D., desires to make a proffer
to the State, which will be useful in making an evaluation of
cur position in this case." This letter sets forth the ground
rules for such a proffer, correct?

A Correct.

@) And this letter is from the District Attorney's
Office, correct?

A Yes.

o) That you were eware you were peing investigated
at the time criminally?

A Yes.

Q "First, your client agrees to provide complete
and truthful information. This provision obliges your client
not only to provide truthful responses to any areas of
inquiry, but also to velunteer any and all information related
to the subject areas that ere being explored." Correct?

A Yes.

Q You have to tell the truth, right?

A Yes.

Q And the next paragraph will be what the State
promises you. "The State will not use any statement made by
you or your client or other information provided by you or
your client during the proffer against your client in any

criminal case." Correct?
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A Yes.

Q So essentially, you waive your Fifth Amendment
right, go in there, talk to them and ultimately testify

truthfully, right?

A Right.
l 0 And it cannot be used against you, correct?
l A Correct.

9] Except "In any criminal case except for

cross-examination or impeachment, should your client ever

testify contrary to the information he provides durinc the

proffer." Now you understand that?
A Yes.
“ Q Okay. Recause pursuant to this proffer you're

going to go in there and tell them what you know, right?

A Right.

Q And they're saying we won't use it against you
but we get to use it against you if you ever say anything
differently than what you tell us, correct?

A Yes.

Q Okay. And they can use in a prosecution for

perjury, right?

A Right.
“ o) Okay. So you don't have immunity for perjury
but they can use it in a prosecution for perjury where the

information that you give them may be used to prove your
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client testified untruthfully or contrary tc the information
provided in the proffer. Do you understand that?
A I think I co, vyes.

Q Okay. That means vou're going in, vyou're

Fh

telling them your story, and 1

A

vou ever change it they get to
prosecute you for perjury for saving something cifferently.

Do you understand that?

A Yes.

Q The State -- and then there's an extra —— the
next paragraph deals with derivative use, that Jjust means any
leads they get from you, from whet you tell them they can't
use against you. Do you understand that?

A Yes.

Q "Then as the State discovers what your client

has to say and what he is willing tc do for the State, our

“ unilateral evaluation of his positicn will be undertaken in

good faith." Do you understancd that?
A Yes.
Q Ckay. So under those rules they're saying bring

him in for a proffer and we'll not cnly see what he has to say
but we'll see what he's wiilinc to do for us and then we'll
decide 1f we'll take him. Is that fair?

ll A Okay.

Q So you then, with this agreement, go talk to the

llpolice, go to the grand jury, right?
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A That's correct but it wasn't —— as far as I
remember I didn't -—— 1 agreed to speak to the district
attorney at his invitation, nct a&s a condition or after
signing this. This came afterwards.

Q You —— I'm misuncerstanding what you're saying.
Let me —— vyou're —— the district attorney and —-— secret notes.

THE COURT: It's not so secret because 1t's up on
there.

MR. WRIGHT: Thank ycu.

BY MR. WRIGHT:

0 The district attorney invited you in for &
proffer. 1Is that what you're telling me?

A Initially he invited me in for an interview.

0 Okay. Well, okay, an interview. Proffer's like
a legal term. He invitec you in for an interview, correct?

A Yes.

Q And your lawyer Frank Cremen said, okay, we'll
do an interview but only with certain conditions, correct?

A You know, I don't remember exactly the time
line. I remember that my —-- Frank Cremen said the district
attorney wishes to speak to you, would you be willing to speak
to him. I said I —- I answerec ves, I would. And then he
arranged the meeting with the district attorney. I honestly
don't remember the time frame between that —-- acceptance of

that invitation and this immunity statement.
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o) Qkay. Well, do you think vou were interviewed
before you went in and sat down for an interview before the
immunity proffer agreement?

A I don't remember. I bet we can find out, but I
honestly don't remember.

MR. WRIGHT: Okay. Wwel:, I'm — I'm —— I'm quite
certaln that this is his first interview after the proffer
acreement; 1s that correct?

MR. STAUDAHER: 1 believe sc.

BY MR. WRIGHT:

Q I believe so also. The —-- you —- you understood
that we —— we call this a Immunity Acreement?
A Okay.

Q Okay. And you understand that provision, the
last one I read about if you ever say any-hing cifferently
than what you tell us during the sit down, do you understand
that that's a lock in testimony provision?

A Well, I don't uncerstand the term lock in
testimony.

Q Well, that means once vou tell us something, if
you back up and say something cifferent all bets are off and
we get to prosecute you for perjury.

MR. STAUDAHER: Actually, Your Honor, that's not
correct as far as what a proffer is concerned and maybe we

need to approach?
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THE COURT: Well, sure.
(Off-record bench ccnference.)

THE COURT: All right. Mr. Wright, go ahead.
BY MR. WRIGHT:

Q Before you went and gave the interview, your
attorney met with the district attorney, correct?

A I don't believe he met personally with him
before I went in. I think there were conversations, but I may
ke wrong on that I don't remember if he met personally with
him.

Q Okay. Well do you remember your lawyer wrote
you a letter and said he had -

MR. STAUDAHER: Objection. Hearsay, Your Honor, as
to his lawyer now talking to him, communication?

THE COURT: Yeah, I mean that's —-—

MR. WRIGHT: It's not privileged when I get a copy of
it in discovery.

MR. STAUDAHER: Well, it's hearsay.

THE COURT: Well, that's true. I mean --

MR. WRIGHT: 1It's a letter to him. I'll introcuce
it.

THE COURT: Well, what's the —— okay. 1'll see
counsel up here again.

(Off-record bench ccnference.)

THE COURT: Is there anyone who didn't hear the
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conference at the bench? All right. Well, vou know, I had
told Kenny that he should co cver there and tell jokes or
something and I saw him co it at least once but he must have
run out of material. So —— all right, Mr. Wright <o on.

BY MR. WRIGHT:

Q I'm going to shcw you the letter Tc¢ yourself
from Mr. Cremen. Read it to yourself. Okay? We'll see _f it
refreshes your recollection of when 1'm asking vou about did
Mr. Cremen tell you about a meeting with the district
attorney's office.

THE COURT: All right. And just so it's clear —

MR. WRIGHT: About speaking —-- speakinc -— about
speaking with the district attorney involved.

THE COURT: Ckay. Just so it's clear, Mr. Wricht, so
we cdon't get into any privileged communications and Dr.
Carrol, just so it's clear to you, Mr. Wright 1s only allowed
to ask you about what was actually —- the information conveyvea
in the letter. Other conversations that you may have had with
Mr. Cremen are privileged and they're not subkiject to
questicning by Mr. Wright or the prosecutors or anyone else.

MR. STAUDAHER: And for the record, we'll object to
hearsay if it's actually getting into what was said other than
what his subjective belief was.

THE COURT: Right. The letter 1is only relevant as to

what the witness's subjective knowledge and belief were at the
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time he made the proffer, not as to any —— the truth of any
communications as to what Mr. Cremen may have conveyec.
EY MR. WRIGHT:

Q I think all those others are just fax
{ransmissions.

A Right, they're duplicates.

Q Right.

THE COURT: So just the first two pages.

EY MR. WRIGHT:

Q Yeah, the first two pages of the letter, the
rest is just a trail. And just so you understand, sir, that
was produced in discovery I mean is why —— I wouldn't want you
to think Mr. Cremen handed me his letter or something.

A QOkay. I've read it.

Q Okay. Did —— did —- did you understand -- does
that refresh your recollection about the chronology?

A Yes.
it 0 Okay. Did you understand that Mr. Cremen had —-
your lawyer, had spoken with the district attorney's office
and learned information that they wanted to question you about

1

ard accusations against you?

A Yes.
" Q Okay. So that you had advance notice to prepare
for what you can —— what you were willing to do for the State,
correct?
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MR. STAUDAHER: Objection to the —— the form of the
questicn, Your Honor.

THE COURT: Well, overruled. I mean, it —- he can —
if he can answer. He can agree with that statement or
questicn or not agree with 1t.

THE WITNESS: 1 just cdon't understand what vyou mean,
sir, about what I was willing to do for the State.

BY MR. WRIGHT:

Q Well, I was reading from your proffer acreement.
You entered into this and it said, "They will see what he 1is
wiliing to do for the State.”

A T understand that that's in the proffer.

Q Okay. And then in preparation for you coing in
to talk to them and show them what you are willing to do, they
—— prosecutors disclosed to your attorney to talk with you
certain subijects that they were interested in, correct?

A I agree that this is an outline of certain
subjects of interest.

Q Right. And so you knew and had plenty of tlme
to talk to Mr. Cremen about this, correct?

A I have —— I knew about this letter and I spoke
to Mr. Cremen about it, yes.

Q Okay. 2And about the subjects of interest?

A Yes.

Q Okay. So that when yvou went in you were
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prepared to be interviewed, correct?

A Well, when I went in I did not know what would
be asked entirely. 1 had this letter, I sat for four and a
half or five hours it took and answered the questions.

¢ Okav.

A Ckav?

O Yeah. I marked -- I'd offer that letter, a
cleen copy.

THE COURT: All right. Well, the Court will reserve
ruling on that and that would be, what, next in order? Is
that ® or F? That would be next in order is F-1.

MR. WRIGHT: Thank you. I think that wraps 1t up for
me, Sir.

THE WITKRESS: Thank you.

THE COURT: All right. Let's move into redirect.
" REDIRECT EXAMINATION
BY MR. STAUDAHER:
Q I'm going to go ahead and start off by coing
back tc —— remember when Mr. Wright had you up there with this

whole thing abcout the saline flushes. Do you recall that?
A Yes.
I Q And had you actually read a set — he actually
Iread a section of that transcript. Do you recall that?
A Yes.

i 0 And it was all about the whole issue, the
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circulation thing?

A Yes.

0 You went I think over and over again saying that
it was related to the actual part —— little bit that was i

the heplock, the needle -- or thet catheter part in the

[| heplock, that that would get flushed into the patient and that

that wculd be what would be essentially reducincg the propofol?
A Correct.
o; And that's what Dr. Desail said to you?
A As 1 recall, yes.
MR. STAUDAHER: May I apprcach, Your Honor?
THE COURT: You may.
RY MR. STAUDAHER:
0] Same page, 65, just below the area that counsel

read into the record about that very issue. Would you read

those next couple of lines?

A Can you point out where you'd like me to start?

Q Midway down, thcse lines.

A Read it to myself?

Q Yes, just yourself.

A Yes.

Q In fact, isn't it true that you basically said
exactly your explanation here in court just following that
paragraph that Mr. Wright read?

A Yes, it is.
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0 And it was what you were referring to
specifically, at the time, during the exact interview, that it
was that little bit insice the heplcck that was being flushed
in?

A Correct.

Q You also were asked some questions akbout —— in
part of that, one of the reascns wny that Dr. Desai wanted to
have that sort of plan imp_emented was because the CRNAs were
giving 300 to 400 milligrams cf propofol at a time or for a
patient and that that was too much, his words?

A That's hcow I recall it.

Q And ncw vou've been —— you —— I think you've

even said you've done 40,000 plus cclonoscopies?

x>
vyl
®
wn
it
o)
wn
t-d

can recalil, yes.

Q Did you do a lot of those when you were working
at the endoscopy center?

A Yes.

Q Did you ever kncw the CRNAs, during the time
that ycu worked with CRNAs, tc give so much propofol that it
caused a problem? Meaninrg that they geve tco much propofol
and the procedure's done and the patient's asleep for extended
periods of time?

A Not that I reczll.

Q In fact, you salcd it was a short acting type

drug, correct?
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A Correct.

Q Don't give it 1f a patient wakes up?
A Right.

Q Was 1t your impression that in all the

procedures you did that there was scme proklem with the CRNAS
glving too much propofol?

A No.

o) But that's what he said the reason for this
whole process was?

A As I recall, yes.

Q Now, you were asked scme gquestions also with the
-— well, let me go back to the beginning. You were asked some
questicns about how much you made and —— on cross—examination.
Do yvou recall that?

A Yes.

Q And that you participated, I guess, in CRNA
fund, things like that?

A Right.

Q You were asked some questions related to some of
the other doctors, their paey. Did you know how much anybody
else made?

A No. I —— I knew that fundamentally if I
received a check for X amount of dollars as a owner of one
share, that everybody else received that same distribution as

well as me but I didn't know how anybody else got any extra
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bonuses or any extra pay for work or for -- for working hard,
I didn't know that.
0] As far as the CRNA account, did you have any

icea even how much money wes in it?

A No.

o Or how it was distriputed?

A NoO.

Q You would just get konuses from it and from

cther sources?

A And from other sources, yes.

Q Who knew the informetion about what everybody
made?

A I didn't. I cen cnly assume so I —— I don't
reaily —— I can only assume who knew that.

Q Was there ever any sort of pclicy in place that

lock, we don't talk about salaries cr anything like that in

the grcup? Salaries or bonuses or how much everybody makes?
A Well, it was sort of understocd. I don't know

1f there was a written policy like that, I never saw such a

thing, but it was understood that that was at the discretion

cf the —— of the managinc partrer.
Q And you were not that person?
A Right.
Q Now, you —-- you were asked a couple of cuestions

about Vishvinder Sharma that he took at some point after the
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discussion of Dr. Desail possibly retiring and was voted as
possibly the successor --—

A Yes.

Q —— are you with me? That he took over some
role? Some management role or at least in name.

A In name he became & cc-menager.

Q What did he do?

A The answer's I don't know.

Q

Did you ever see him assert himself making

decisicns and —— and the like?
A No.
Q Now, you said that throughout the time that you
I were working there, that you were —— you felt you were working

l| really hard?
A Yes.
Q Did you ever feel that you were working so hard

that ycu couldn't continue at the same pace?

A Yes.
Q And that's you as the doctor doing procedures,
il correct?
A Right.
Q What about the staff? Did the staff work
equally hard and try to turn cver the room —— and get the

rooms and get the patients in there and being prepared so you

could do your procedure?
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1 A Well, remember that when I told — referred to

2 that, I referred to a —— the glcbal situaticn for me. Doing

3 many, many procedures every day, then being on call, you know,
4 the staff wasn't on call after hours, weekends, nighttime

5 call. So I'm talkinc about the entire picture. But the

6 answer 1s everybody worked harc end —— in the endoscopy and on
7 the medical side.

8 Q Do you think it was difficult to co the numbers

WO

cf patients every day that you guys were docing 1t7

10 II A I think it was difficult, ves.

11 0 Do you think that it was —— 1 mean, the very
12 llnext day after you kind of take over, what is the very first
13 thing you do?

14 A I reduce and limit the number of endoscopy

15 procedures.

16 Q Did you think that that was significant enough
17 that that would be your first act as kincd of person in charge?
18 A Yes.

19 Q Does that not Jjust reflect on the stress on you
20 Ibut on the staff as well?

21 A Yes, sir.

22 0 You menticned a hike that you were on and Dr.

23 Desai called you. Do you recall that?
24 A Yes.

25 o] What was that about?
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A Well, in the —- I believe it was July or June of
2C07, in the summer while I was on a hike, Dr. Desai called me
to tell me that his cardiologist was concerned about his
health and that his cardiologist had recommended that he not
do as much work, as many cases and could I step in and co
rrccedures on a dally basis. At that time I was cdoinc it
raybe twice or three times per week.

Q And he wanted ycu to do it every cay?

A He wanted me to do endoscopy Monday through
Fricday in the morning.

Q Well, what did you tell him?

A I told him that I think I could do it but I
can't do 1t if I have to be on call as well and I need some
help tc figure out how to not take call at night and be up and
tired and come in to do cases. And he said let me take care
cf it.

Q So what happened?

A I think what we —— I began to pay other people
to take my call and Dr. Desai agreed to reimburse me for that
either from his own funds or from the funds of the center and
the practice.

Q Did that mean that you were then -- since vou
were working, doing all the procedures essentially or would

be, that you then took over the management portion of the

1
practice 1n any way?
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A No.
[
Q So 1t was basically you were due To work but not
manage?
A Correct.

0 And you hac —— 1is it fair to say that vyou then
-- did vou actually do that, pay others to take your call sc

you could do all the procedures?

A Yes. I paid others tc teke my call sc that when
1 came 1n every morning I was fresh.
| Q Okay. So you come in every morning and you're

fresh, you're not taking call because you're paying people to
do it, right?

A Correct.

) And whether Desai reimburses you or not, &t
least that's the plan?

A Right.

Q So now you're -- you're like the staff, you're
not teking call at night, vyou're there every day doinc
lprocedure, after procedure, after procedure, day in and day
cut; 1s that fair?

A That's fair except I'm also — I'm still taxking

weekend call.

it 0 Not during the week though?

A During the week.

Q Were you exhausted by the time the weekend got
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around?

A Pretty tired but I still did my —— ny
responsibility.

Q Now you mentionecd in some questions regarding
Cr. Yee and the anesthesia. Do you remember that?

A Yes.

O As Mr. Wright said, that he would -- that Dr.
Yee wes the go-to guy for enesthesia questions and problems?

A I remember that, ves.

Q Where cdid that come from?

A Well, I remember back in the early 2000s that

when there were cuestions and issues that Dr. Yee would be

called.

Q Held it. When was this?

A In the 2000s, early 2000s.

o So 1s this before the CRNAs come on board?

A No, after.

Q Afterwards?

A Afterwards, ves.

¢ So 1nitially the CRNAs are hired at I think you
said 2000 -

A 2000, 2001ish.
0 And that Dr. Yee -- ycu saild you never saw him
in the facility ever?

A Right.
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Q So what —-- how did you even know that he was the
“ one that was belng contacted if there was anybocdy being
contacted?

A I just —— I —- T know that —- I would hear Dr.

Desal talk about calling him c¢r hear Dr. Desai talk about his

name.
Q Okay. So Dr. -- this information came from Dr.
1
lDesai?
A As best as 1 remember, vyes.
Q So you didn't have a conversation with Dr. Yee

" about any consultation? You didn't call him up and ask him

questicns or anything else?

A No.

) So Dr. Desal 1s telling you that Dr. Yee is the
cne whc is filling the role of the co-supervising anesthesia
person?

" A Well, remember that there's —-- I never heard the
phrase co-supervising. 1 just heard that Dr. Yee was the
person that was the person he asked questions to and
consulted.

Q State's Exhibit 106, section marked number nine,
anesthesia services. You were asked some questions about this
Ilas well, were you not?

A Yes.

o) Have you seen this document before you were
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shown it in Court?
A Yes.
Q Was 1t during the time that you were practicing

[| at the clinic?

A No.

0 wWhen was that?

A When did I first see this?

Q Yes.

A Sometime after the events occurrec in 2008.

Q Ckay. So while you were practicing you never

saw a policy and procedure manuai fcr the staff and how to
clean things and how anesthesia was dcne, anything like that?
A No, T never locked through it.

0 Why was that?

" A I just never thcocught that I needed to or thought

that I should.

Q And you saw the things that are listed in here,
correct?
I A Yes.
Q And 1t's referring to adequate supervision of

anesthesia services provided by the organization is the

responsibility of one or more qualified physicians?

A Correct.
Q Who are approved and have privileges granted by

the governing body.
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A Correct.

Q The governing bocdy to you was what?

A Well, remember, like I just told you, I had
never seen this before until afterwards and now I understand
the governing body to be those pecople who are —— who are

||responsible for decisions for the endoscopy center.

0] People that were respcnsible for decisions or a
person?
A People.
MR. SANTACROCE: Objection. Asked and answered.
llLeading.

THE COURT: Overruled.
RY MR. STAUDAHER:

o) Well, did you nct say a moment ago because I
asked you about Vishvinder Sharme and —-
Yes.

—— I asked you about you —-

= @ T

Yes.

Q —— and I asked you about the other doctors. Dic
you say that anybody else had any —— any say so 1in how the
practice was run and decisions that were being made?

A Right. I answered that that no, we didn't.

Q So who was the one whc had the responsibility
for making decisions?

A Dr. Desal had that responsibility.
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Q So essentially was he the governing body then?
F[ A See, the answer is I don't know. The governing
body actually has a list of names on 1it.

Q Okay. Were you ever -- mavbe that's a —- a poor
characterizaticn. Let's step pack for a second. The
governing body, who did you pelieve was part of it?

A Well, I dic —— 1 believed that Dr. Desai, Jeff
Refuge and Katie Maley were part of 1it.

It Q So some nurses were part of the governing body?

A Yes, nurse managers.

Q Do you think that they had say so in how the
rractice was run? I mean nurses?

A Well, I don't think they had say so, you know, I
l think that they -- if they had concerns they would raise them.

If they had issues.

" Q So you don't think tnev were contributors then?
A Yes.
Q Okay. Because you as & managing partner, aimost

second in command, didn't have any -—-

A Remember, I was never a managing partner.
I Q I'm sorry. Did I say thet?

A Yes.
| Q I misspoke. You as one of the partners, and I'm
| talking about the partners whc share -— who get the shares and

p so forth, right? The money that's divided up.
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A Correct.

0) Because there were employee physicians and there
were partner physicians, right?

A Right.

Q So as one of the partner physicians, you didn't

even have any kind of real control cver the practice?

A No official control.
" Q Unofficial control?
A No.
®) Now under the next section here, and I know we

got into this thing, it says cne and there's another one, I
don't know if that's a typo or a continuation or what, but
I under the first one it says, The attending physician will
provide on-site and continuous supervision of the Certified

Registered Nurse Anesthetist."” Do you see that?

“ A Yes.
Q Now, the attending physician was who?
A The attending physician refers to what it says

in B, cne or more qualified physicians who are approved and
il have the privileges granted. Thet's how I understand this.
Q Ckay. Now, who were the physicians who fell
into that category?
A Those physicians who were on the supervisory

| agreement.

Q Okay. So the supervisory agreement would it
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have had Dr. Desai and Vishvinder Sharma or just Dr. Desai?

Would those be the people you're talking abcut?

A Yes.

Q Because we have a couple of differernt ones.
A Correct.

Q And you've seen those at some pOINt?

A I did see those.

Q So the attending anesthesiclogist would provide
cn—site and continuous supervision. It was Dr. Desal or
Vishvinder ——- well, Vishvinder Sharme didn't even work at the
Shadow Lane facility almost at ail, did he?

A Well, he did. He —— not as much as others but
he did procedures there. He had an assigned day that he did
procedures there.

Q Okay. PRut it was —-- was it a day a week, was it
less than a day a week, what was —

A I think it was one or two days a week.

Q Okay. So he's there. When he's there he would
be the guy in charge, or the guy respcnsible for these CRNAsY
Well, at least according to this agreement.

A Well, according to this agreement, he's in
charge at all times.

Q Okay. And Dr. Desail clearly is one ——

A Yes.

Q —— right? Now, when it says provide on-site and

KARR REPORTING, INC.
169

002882




W

[1aN

w

continuous supervision, were there times when both Dr. Sharma
ard Dr. Desal were not on-site?

A Yes.

o Based on the policies and procedures of the

clinic, that wculd be something that wasn't happening,

correct?

A Correct.

Q That they weren't on-site and doirg continuous
stupervision?

A That's right.

Q So was there ever any discussion apbout what
would happen in the situation where both of those individuals
would not be there?

A No.

Q Did you ever think about 1t?

A No, because like —— like I told you before, this
piece cf the policy book came to my attention in 2008 after
the events unfolded. I had never seen this.

) I mean, it wasn't that it wasn't available to
you, ycu just never looked at it; is that right?

A I never locked at it nor was I ever counseled oOr
informed of this —— of this supervisory or this part of the
document .

Q Okay. Because that's what I want to go back to

then because you were asked about whether or not Dr. Yee was
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the go-to guy.

A Right.

0 And you said that that information came from Dr.
Desel?

A Yes.

0] Was that at a partners meeting, in passingc, 1

rean how did this subject even come up?
A Sort of in passing. Just as we were deve_oping
tre anesthesia part of the practice as nurse anesthetists, Dr.

Pl
@

Q.

Carrol —— or Dr. Desai and Dr. Yee had -- they ha

relationship, they had conversations.

'_1
w

Q Well, at least that's something Dr. Desail
teliing you?

A Right.

Q Because you never met with Dr. Yee, never saw
him there?

A I never saw him there. Dr. Yee and I did cases
together at the hospital but I don't recall seeinc him at our
center.

Q And when you saw him in the hospital, did you
ever have any discussions about this, hey, I uncerstand you're
coming over and you're going to be supervising our CRNAs?

A Never.

Q From Dr. Desal then, you understood this to be

an informal verbal type agreement?

KARR REPORTING, INC.
171

002884




A That's what I understcod, vyes.

Q I'm sorry, I didn't mean to interrupt you. You
saic that you independently at one point looked up the
requirements for CRNAs in the State of Nevada.

A Yes.

Q You actually locked them up and researched it
ercugn thet T think you said you made & presentation to Valley
Hospital?

A Yes.

0 Which was rejected, they wouldn't use them,
correct? You said that -- that acccrding to the rules, there
must be a supervising doctor but it did not have to be an
anesthesioclogist.

A That's correct.

o Now, accorcing to this policy, this written
policy thet you saw I know afterward, it looks as though
there's some sort of supervision, correct?

A Correct.

Q But if Dr. Yee is not present or —— or a like
person, and Dr. Sharma and Dr. Desal are not present because
they're physically not there, was that requirement beinc met?
Beczuse you certainly weren't falling into that role, right?

A Right. So the answer is the way you just
cutlined it, that requirement was not being met.

Q Do you know why they have a requirement for that
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at the —— in doing all this research that you did?

A Yes.

0 Why is that?

A Because in the -- in the State of Nevada, but
not in every state, nurse anesthetists can or may not,
according to individual states, practice independently without
a supervising physician. In Neveda, Nevada continued ard did
not opt out of the Medicare rule, which allowed a state to opt
cut and let a nurse anesthetist practice without a supervisinc
physician, independently. So in the State of Nevada a nurse
anesthetist, in order to practice, needs to be supervised but
it doesn't -- it doesn't mean it has to be an
anesthesiologist. It has to be a physician, a surgeon or a, I
believe, & podiatrist or dentist. We'd have to look it up but
1t doesn't have to be an anesthesiologist.

0 Well, fair. I mean, that's what you've szid anc
you did the research on it, correct?

A Yes, vyes.

Q And I don't think anybody's disputing that.

A Okay.

Q The issue is that Desai and possibly Sharma are
not present, Yee's clearly not there, you never saw him.

A Right.

Q The only doctor in the facility that's —— like

in the morning when the —- you said you started alone would be
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you?
A Yes.
It Q Or a physicien in your —- in your place,
correct?
A Correct.
Q So the only doctor in the whole facility

wou.dn't even kncw that they were supposed to be supervising
the CRNAs?
| A Well, remember, that -- you heard how I
interpret this.

Q Yes.

A But the answer to your question is the only
| doctor in the facility, say me, personzlly, I had no knowledge
cf this agreement or this statement or this policy statement.

Q Sorry. Was there ever any discussion at any

Idoctors meeting about this issue?
A Not that I recall.
" Q To your knowledge, was there any discussions
with Dr. Desai and any of the other doctors at any time about
this issue?

A Not that I rememrber.

Q And you didn't know until you saw this post
event that you were even potentially the person who would be
considered an attending physician?

i}
A Correct.
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0 Now, you said that this thing that went on with
Valley Hospital, T think counsel actually asked you, brought
up the thing that there was a turf war between the CRNAs and
the anesthesiologists, correct?

A Correct.
I 0 And that the — the issue proffer -— or the
Ilreason proffered to you for not using the CRNAs was it was not
safe for patilients to just use a CRNA without an
anesthesiologist associated with them, correct?

A Correct.

Q So the hospital felt it was not safe to do it in

that manner?

A Right.

Q Yet you would acknowledge, based on — and I can
show you even the day in question, you've looked at that
incident day with all the names on them, correct?

| A Correct.
0 In the afternoon when Dr. Desai isn't there or

in the morning when he's not there, depending on which cay

you're looking at, I mean, Sharma's clearly not there, right?

A Correct.

Q That wouldrn't fall into either category of
something that would be allowed? Either the State
requirements or this, your own policies and procedures.

MR. WRIGHT: That's an absoclutely false statement of
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the law, Your Honor.

MR. STAUDAHER: It's not a false statement of the
law.

THE COURT: I mean, that —— you need to rephrase the
—-— you need to rephrase T“he question.
BY MR. STAUDAHER:

Q Dr. Desa: 1s not present, you or another doctor

present and just the CRNZ, you with me?

A Start agairn.

o) Dr. Desai 1is not present.

A Ckay .

Q Other doctors are present, maybe even you,
you're not doing any supervising of these —— of these CRNAs,
correct?

A Correct.

o You talked about the charge —— remember you were
asked questions about the charcing cf -- for anesthesiologists
and you were —— you cave the whole thing —- or it was given to
you the -—- the facility cherge, and the doctor charge, and the

anesthesliea charge, right?

A Correct.

Q So you were —-- you were familiar that those
kinds of charges were goinc out to the patients?

A Yes.

0 So you knew that the facility was charging for
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anesthesia services provided by the CRNAs?

A Yes.
" 0 Now counsel askec you about capitation and about
flat fees and all that. Did you kncw how much was being
charged for each procedure for a CRNA?

A No. I understooc that —— T believed that it was
always a fee. 1 believec it was $90. I remember hearing that
figure as our charge for anesthesiea.

0 Where did you hear that?

A I don't remember, but I heard that it was $%0.

I remenber that one of the —— one of the insurance companies,
crnne of the major insurance companies hed come to that

" agreement with us and that was $90. So I believe it 1is

always —

0 Did Dr. Desai ever tealk about that issue to you?

A I don't remember him talking to me personally
about 1it.

Q Was 1t brought up during a doctors meeting at
any time?

A No.

Q But you're ——

THE COURT: Let me —-

MR. STAUDAHER: Go ahead. TI'm sorry.

THE COURT: OCh, I'm sorry. I was goinc to say maybe
we should take our —— our break because we'll have to take
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another one at the end of the cay.

MR. STAUDAHER: That's fine, Your Honor. We can do
that.

THE COURT: Sc ladies and gentlemen, just a reel
quick bresk, no more thar .0 minutes, 1f you can try to keep
it to that. And once again, vou're reminded of the acmonition
not to discuss the case or anything relating to the case with
each other or read, watch or listen tc any reports of or
commentaries on the case, person or subject matter relating to
the case and please con't form or express an opinion on the
trial. ©Notepads in your chairs and follow the bailiff to the
rear docor.

(Jury recessec &t 3:135 p.m.)

THE COURT: 1I'm guessing 5:007?

MR. WRIGHT: What~

MR. STAUDAHER: We have an 1ssue.

MS. WECKERLY: We have &n issue that it'd probkably be
easier to discuss it now.

THE COURT: Ckay. Should we —— we need to excuse the
witness. Sir, this may concerrn vour testimony so I neec you
to step into the vestibule, please. There's a little
conference room there at the -- vyes, c¢h, I'm sorry, one
moment. Yes?

MR. STAUDAHER: I kncw the Court has not yet ruled on

the bad acts issue and I don't intend to ——
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THE COURT: And we haven't had a Petrocelli Hearing
even 1f the Court --

MR. STAUDAHER: -- I don't intend to get into
anything related to specific instances or vatients or
whatever. But I think based cn the gquestioning that has cone
forward with this witness elone with Mr. Wright and not Mr.
Santacroce per se, but Mr. Wricht regarding the quality issues
and whether or not there wes —— he had [indiscernikle] and
what?

MS. WECKERLY: Quelity control certification.

MR. STAUDAHER: Yes, and that whole issue about the
quality control certification that the AAAHC coming, that they
didn't see anything wrong, there were &ll this —-- everything
was running above board, that he didn't see any problems in
the clinic, that he wasn't aware of any issues with, you know,
himself and Dr. Desai. He started even to ask the cquestions
about ——

THE COURT: Well, he cid start saying he was aware of
a perforation.

MR. STAUDAHER: I think at a bare minimum that the
State should be able to ask this question —— this witness the
question, are you aware that Dr. Desai was one, sued by the
people related to incidents in this case and not this case
particularly but the —— and also that he had 31 complaints for

—— the State Medical Roard for doing various things like the
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perforation issue that was directly asked by counsel. That
that decesn't get into the cetails of what tcok place but just
what his knowledge wouid be iZ he knows 1it. I think it's a —-
it's a germane and reascrabhle guestion that has been opened —-
the docr's been copen to based cn the direct guestions of the
defense counsel. Anc that's -- and that's like getting into

the substance of what took pi

Q3
@]
@]

or having a witness testify,
it's Just saying is this witness aware —-

THE COURT: Well, first of all, how many lawsuits
against Dr. Desai are we talking abcut?

MR. STAUDAHER: Well, there —

THE COURT: How many ma.practice lawsuits?

MR. STAUDAHER: -- there were multiple, T don't
know ——

MR. WRIGHT: How many?

MR. STAUDAHER: -- every single one —-

THE COURT: What cdoes multiple mean? Because I
mean —-—

MR. STAUDAHER: I don't kncw — I don't know the
number .

THE COURT: —— let me just tell you, many good

doctors get sued. So just the fact that there was a medical
malpractice lawsuit without & finding of -- of culpability
does nct mean anything and it's —— I don't think it's that

unusual for a reasonably competent physician to be sued more
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than one time. Now, you know, six, seven lawsuits, I think
now that's getting to be a lot of lawsuits.

MR. STAUDAHER: Well, we're talking about this case.
Not this case —-
“ THE COURT: No, no, I'm saying -- I'm saying but how
| many times was Dr. Desal sued unrelated to the hepatitis C
cutbreak?

MR. STAUDAHER: I don't kncw the actual number. 1'd

have tc go back and look. It was ——
" THE COURT: Okay.

MR. STAUDAHER: 1I've seen the transcripts. Ee's on
multiple ones of those transcripts, thet were at least
represented in either as directly by the clinic or by him
| being named directly.

THE COURT: I know anc I asked you how many lawsults?
MR. STAUDAHER: 1 don't know the actual number.

THE COURT: CQkay. Is it mcre than five or less than

five?
" MR. STAUDAHER: I don't kncw.
THE COURT: Recause like I said, many cgood doctors
are sued and that does not —- that's not evidence of anything

that they're a bad doctor, which is what you're trying to
suggest. And it may be evidence that he's a bad doctor and it
Fln@y be evidence that he's not a bad doctor. But what I'm

saying is just the fact somebody sued doesn't necessarily mean

KARR REPORTING, INC.
181

002894




10

11

12

14

15

16

17

18

19

anything. So that's a problem there.

Now the 31 complaints is troubling but I don't have a
reference —— I mean that sounds to me like & —— & lot of
complaints, 31 complaints.

MR. STAUDAHER: Well, and the prciblem —-

THE COURT: Sounds tc me iike a lot of complaints. 1
don't have a reference point c¢r that. How many complaints —-—

MR. WRIGHT: Incividually --—

THE COURT: -- other doctors have but it sounds like
a lot, I give you that.

MR. STAUDAHER: I can certainly ask this doctor if he
had any complaints at the State Medical Board that he's aware
cf. He would be aware of those because he woulc be notified
like Dr. Desai was notified. And are you aware if in fact
there were complaints —-- not cnly was Dr. Desai notified, and
that's what part of the issue is, but he was given essentially
a couple of letters saying, lcok, we're cetting all these
complaints, you need to chenge your oractice. Anc part of the
practice was the exact issues that are coming up in this case.
The speed of procedures, how he handles patients, things like
that, it's all come up. Now we have at least three
organizations, Quality Consultants, AAAHC, [indiscernilklel
that has supposedly come in anc given them a clean bill of
health.

The BLC even alluded to as trying to say that they
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washed their hands of the situation and thought that they were
doing ckay after —- after the correction letter was given to
them. I mean, all of those things are coming in to make it
sound like this is just a hunky-dory operation and that this
individual believes Dr. Desai 1is golden. He even procuces a
letter where this witness -—-

THE COURT: Ckay, I get the point.

MR. STAUDAHER: -- is saying that this guy's reaily
good.

THE COURT: First of all, you can't ask him, you
know, are you aware there were 31 complaints because now
yvou're putting in evidence that there's 31 complaints. You
can ask him, you know, are you aware of -- of, you know,
complaints against Dr. Desai and then see where it goes —- it
goes from there. Because again, 31 complaints sounds like a
lot. Without knowing the number of medical malpractice cases
and the outcomes, I'm inclined not to allow that gquestion
because I just don't know how many there were. And I think to
lay pecple a medical malpractice case sounds like oh, my God,
there's been this medical malpractice case.

As a Judge I know that & lct of times those con't go
anywhere and good doctors get sued. Do bad doctors get sued?
Yes. So, I mean, I think I would need to know what's the
ocutcome and is this a large number of medical malpractice

cases. As I said, the complaints to the medical board, that
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sounds excessive to me so I think that that may be evidence of
something.

MR. WRIGHT: I'm coinc to cbject to this. I mean

before —

THE COURT: I assumed you were.

MR. WRIGHT: Well, I ccn't — so there's 31
individual —— I'm asking, 31 individual complaints agalnst Dr.

Desail in his individual practice --

MR. STAUDAHER: Yes.

MR. WRIGHT: -- of patients involving endoscopies?

MS. WECKERLY: We —— why can't we Jjust ask, would you
hold the same copinion if you knew —-

MR. WRIGHT: I think this is & misrepresentation.

MS. WECKERLY: -—— you know, about X amount of
complaints. I mean ——

MS. STANISH: No.

MR. WRIGHT: ©No, becacse they are.

THE COURT: That's tctallv inappropriate to ask it
that way —

MR. WRIGHT: I ask —— 1 asked the gquestion --

THE COURT: -- because now vcu're puttinc it out
there he's had all these complaints and whatever. SO, you
know, you can ask him if he was aware of the complaints and,
you know, or would it -- would it -- you know, how many

complaints has he had, you know, is that —- does that sound
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being used for like saline?

A I don't recall at that time discussions of other
multi-use preparation; saline, Lidocaine, et cetera. I
rememoer the focus of that exit meeting being the propofol and
the observation of the needle change as the most likely
mechanism of what happened.

0] Ckay. And so the —— it —— it —-- after that,
aside from the propofol injection policy, if I'm correct, you
also went ahead and got rid of like common use saline for
starting —- in preop for heplocks and went to individual

prefilled saline syringes —-

A We did.
Q -— 1s that correct?
" A That's correct.
o) And that was as a result of the investication

i
and concerns being raised about possible contamination?

A That's right. That —- that occurred during the
process. For example, the idea that the flushes that were
being used for the IVs or the heplocks, were coming from a
it
single bottle was made to us during the process of that 10
days.

i}
Q Okay.
A And then it's during that time that Jeff Krueger

" rmentioned that to me and said well, you know, you can get

prefilled syringes with saline. And I said then go ahead and
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get tnem, so we did that.
Q Ckay. And Lidocaine was another medication —-

is thet a medication or —-

A Lidocaine is a —— is a topical anesthetic
acent --

Q Okay.

A —— that comes in a large bottle.

Q Okay. So thet —- that's what we would cail

melti-use ——

A Yes.

0 — correct? And so —— and Lidocaine was used by
CRNAs to mix with propofol to inject the patient that
supposedly removed the sting?

A Correct.

Q Okay. And so based -- based upon -- during that
same period of the inspection and ccncerns being raised,

Lidoceine was changed?

A To my recollection we just simply said no more
Lidocaine.

0 Okay.

A No -— no —- just forget using 1t because of the

—-— &s maybe that could be & problem.
Q Okay. So these —— these changes are being put
in place by the clinic, correct?

A Yes.
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0 There are -- you know —— I'm in mid-Jancary now,
ckav? You and —— you were designated to be the representative
cf the clinic to interface with CDC and Southern Nevaca Health
Cistrict; is that right?

A T don't know if it wes an official cesicnatlon,

it was sort of a de facto reality --

Q Okay .
A -— s0 1 was there, I tock 1t upcn myself to —--
Q Okay.
A —— to interact with these representat.ves, To

understand what was happening, to help ——

Q Okay.

A —— and participate in discovering what happened
and to correct it.

Q Okay. I didn't mean like a official, only taik
to him, but you were the representative of the clinic
interfacing with them the most?

A Yes.

Q Okay. And as was Tonya and all of the staif
that they wanted absolutely cooperated, correct?

A Yes.

Q And you all opened your doors and did everything
possible, everything possible to assist in determining what
had happened; is that fair?

A That's accurate.
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Q And everyone in the —— every employee that was

there gave blocd tests, you yourself did?

A Yes, sir.

Q That was all to see if it had been employee

I transmitted in some fashion?

A Correct.

Q And so vou have these changes in place or being

il
implemented in mid-January. Do you see anything on the

H , . . . P
| horizon like is going to come and blow up?

A No
“ Q Okay. The —-- in dealing with BLC the State
|| wrote up & repcrt for you &ll, correct?

A Yes.

Q Okay. And that was their findings of what they
thought wes wrong; 1is that fair?

I A Fair.

Q Okay. And the procedure is you all respond to
that in writing and correct any infractions or anything they
| think is wrong.

A Right. During that process and as 1 was
learning how this works because I never experienced anything
like this, we needed to prepare a plan of correction, an
P official detailed plan of correction, in writing, to the

F Bureau of Licensure in response to their identification of

problems or infractions. And we did with the help of Lewis
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and Roca, the attorneys to meke it professiocnal, but we laid
P'OUt a plan of correction back to the Bureau of Licensure.

Q Okay. And so for —— and it's literally a
document, we will later see it here in the courtroom from RLC,
I but it lists here's what we fcund, and then right -- other
half of the same page vou &ll respond as to what you are doing
to remedy any problems they have, ccrrect?

A Yes, sir.

" Q Okay. And BLC was satisfied with that?

A BLC was completely ——

“ MR. STAUDAHER: Objection, Your Honor —-—

THE COURT: Well, he asked whether or not they were

" satisfied. That's sustained. You can ask 1t another way.

BY MR. WRIGHT:

o) Okay. What was —— did the —— what was BLC's
llresponse?
A I received a rhone call from an attorney at
“ Lewis and Roca telling me that the plan of —-
MR. STAUDAHER: Objection to hearsay, Your Honor, at
Ilthis point.
THE COURT: Well, that's true. It's sustained.
MR. WRIGHT: Okay.
Il

THE COURT: Well, let's —— I was going to take a

break in two minutes.

MR. WRIGHT: Okay.
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THE COURT: Let's take our break now. Ladies and
gentlemen, we're going to take cur morning recess until 11.
During the morning recess you're reminded that you're not to
discuss the case or anvthing relating to the case with each
cther cr with anyone else. You're not to read, watch, listen
to any reports of or cowmenteries on the case, person, subject

matter relating to th

@)

case. Dcni't do any independent
research and please don't form cr express an opinion on the
triel. Notepads in your chairs and follow the bailiff through
the rear door.

(Jury recessed at 10:47 a.m.)

THE COURT: All rignt, if anyone needs a break.

MR. STAUDAHER: I fjust want to make sure that we're
clear that I'm going tc ckject to anything that we're golng
toward of me giving —- having this witness make any legal
conclusion that the BLC somehcw —-—

THE COURT: Right. He can —— I sustained your
obijection. I mean, he can seay after the BLC report we were
allowed to continue to operate or, you know, or they cave us
additional direction or whatever, but he can't say what their
satisfaction level was or anything like that unless he c¢ot a
letter, we're satisfied, you know. But, I mean, obviously
there —— you know, whatever inference that they were allowed
to continue to operate. So Mr. Wright, you need to phrase

your questions that way, not as to —-—
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MR. WRIGHT: COCkay.

THE COURT: -- whet they may have been thinking or
their future plans or anything like that because obviously the
witness doesn't know that.

MR. WRIGHT: Got it.

THE COURT: And 1f he did he couldn't testify to
| that. I have a question, just off the record for the State.

(Court recessed et 10:49 a.m. urntil 10:57 a.m.)
(Outside the presence of the jury.)

THE COURT: All right. If everyone's ready we can
Isee if the jury's ready and get started.

Just so you folks know, I have to do an evidentiary
hearing that's been moved in a civil matter Monday morning so
I we're going to start later. 1T tried to find —- I just found
out about it and I tried to find a other -- another judce to
hear it but I can't, so it will be me. So we'll be getting —-
Iwe've all been spoiled by these early start days so ——

MS. WECKERLY: The -- the —— that's fine. The
witness I have scheduled is & coctor so I'd like to give him
| as much as heads up ——

THE COURT: Ckay.

MS. WECKERLY: -- and he was set for the morning

THE COURT: Oh, I'm sorry.

MS. WECKERLY: Thet's okay. But if you could just
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tell me then I1'll submit it.

THE COURT: Ckay. Sc meypbe we would start like —-—

MS. WECKERLY: Just afterncon, is ——

THE COURT: -- vyeah.

MS. WECKERLY: -- that what you're sayilng?

THE COURT: Just >ike 12:30.

MS. WECKERLY: Okay, I'_1l have him —-

THE COURT: ©No luncn break, we'll start at 1Z:30.

MS. WECKERLY: I'm going to just have them call right
now.

THE COURT: Ckay. 1f there's a problem let me know
and I will send out a blast e-mail to &ll the other judges and
see 1f somebody will pick it up. But my usual —- my usual

sources for help are either nct here or have said they can't

lldo it.
MS. WECKERLY: Okay.
THE COURT: So --
" MS. WECKERLY: But we'd start like at one, do you
think?

THE COURT: I would say 12:30.
MS. WECKERLY: Okay.
THE COURT: And then again, no lunch break, we'll
Jjust tell them —— bring them in.
(Jury reconvened at 11:01 a.m.)

| THE COURT: All right. Court is now back in session.
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Mr. Wright, you may resume your cross-examination.
MR. WRIGHT: Thank you, Your Honor.
IIBY MR. WRIGHT:
Q BLC you —- you and your lawyers, the clinic,
llwhen I say you 1'm talking abcut the clinic, had prepared a
plan of correction and submitted it to the BLC, correct?
il A Yes.
Q And BLC could revcoke licenses, close the clinic
if they wanted to?
A To my knowledge they have that authority.

Q Ckay. And after the submission and

communication back from your lawyers and your understancing of

| the position, were you planning to close the clinic?

A NoO.

Q Okay. So as far as BLC goes, you believed the
“ -— the —— the concerns and issues had been addressed ancd you
all would be going forward, a bigger, better clinic than ever?
" A Well, the plan cf correction was accepted.

Q Ckay. And you didn't see still yet on the

" horizon what was going to come?

A I didn't foresee this, no.

" THE COURT: And T don't know if this is clear, the
BLC is what again?

fl THE WITNESS: The Bureau of Licensure for the State

of Nevada.
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THE COURT: Ckay.
BY MR. WRIGHT:

Q Now, the —-- when —— gcing forward, do you first
learn cf & plan for notification?

A I first learned of tne plan for puklic
notification at a meeting at the Health District office and I
apologize, I do not remember the dete of that meeting. But
that was a meeting that was called by the Health District to
report its —— 1ts findings and recommendations. When they
departed they didn't make reccmmendations or formal fincings
but this —- they said we'd get back to you in a number of
weeks. And this —- this was a meeting that was called by them
to discuss the situation.

Q Okay. And so when —- when they departed, the
exit interview, for lack of a better word, after being there
10 davs, informally they said we see these as issues;
propofcel, syringe use and you ali responded as you've already

testified to, correct?

A Correct.
Q And -- but you were still walting for a final
conclusion of what the —— of the Southern Nevada Health

District, correct?
A Yes.
Q How about CDC, did you lump those two together

in your mind?
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A In my mind they were lumped together.

0 Okay. And so the —- finally —— do you recall it
-— it would have been in early February approximately?

A Approximately, yes.

Q Okay. And so early February you're called to

get the results from the Southern Nevada Health District?

A Yes.
Q Okay. You go and who else?
A To my recollection at that meetinc it was me,

and Tonya Rushing from our practice, Brian Labus, Dr. Sands,
the Director of the Southern Neveda Health District, another
representative from the Southern Nevada Health District and I
believe a representative from the Bureau of Licensure was
there.

Okay .

It's hard for me to remember.

And so run throuch that meeting generally.

> oo P O

That meeting was a meeting to inform us of the
findings and the conclusions of the evaluation investigation.
And during that meeting Brian Labus and Dr. Sancs were
predominately the people who were communicating to us. We
were told that —

MR. STAUDAHER: Your Honor, I'm going to —- since we
have those witnesses coming in I'm going to object to this at

this point for hearsay purposes.
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THE COURT: All rignht. What's the purpose you're
cffering it for that's nonhearsay.

MR. WRIGHT: To put in context what they then did.

THE COURT: All right.

MR. WRIGHT: I meen, the witnesses are going to come
in here.

THE CCURT: All rignt. Well, some of thils you can
ask, you know, a different way besed on what they told you,
what did you do but, you can go ehead and kind of give us the
gist of the meeting.

THE WITNESS: Well, the gist of the meeting was that
it was concluded that inceed the prcpcfol and the needle
change was the mechanism by which the hepatitis C transmission
had occurred. And the gist was —

THE COURT: Who made thet to you —— I'm sorry.

THE WITNESS: BRrien Labus --

THE COURT: Ckay.

THE WITNESS: —— &and Dr. Sands.

THE COURT: All right.

THE WITNESS: And that since they coulc not cetermine
how far back this practice went, they were planning to inform
all patients who had ever had a procedure at our surgical
center, from 2004 forward, that you needed to be tested for
hepatitis A, B and C and for HIV. And that they were going —

since it was unlikely to be effective by mail only, that they
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planned to do a public announcement, a date to be ascertained.
BY MR. WRIGHT:
0 Okay. And was that the -- the first you had

heard cf any such proposal like that?

A Yes, sir.
) Okay. And what was yocur response’?
A Well, my response was fear and shock because I

urnderstood that that meant that there were goinc to be
approximately 50,000 people in this valley notified that there
was a potential foreign infectious transmission and that
testing needed to be done. And I —— 1 protested, I didn't
think that was reasonable.

Q Okay. And did you suggest at that time, at that
meeting or later alternatives?

A Yes.

Q Okay. And what —— what —— at this time are you,
yourself, investigating vicgorously and devoting your time to
trying to find out what could have happened like on September
21st?

A It's hard for me to remember when 1 really
started to do that.

0) Okay.

A It was in and around that time where I started
to try to get the information myself, understand who was

‘ scoped that day, what the schedule was, who —— who are these
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patients who acguired hepatitis C. I had -- I had startec the
process of looking in to this.

Q Okay. And so the —— were you concerned that
they were incorrect in their determination?

A Well, I was very concerned that the
determination was incorrect anc I made several sucgesticns —-—
alternatives to them about how to mcve forward.

Q Ckay. And what -- what were those suggestions
and to whom?

A I suggested at the time to Dr. Sands anc to
Brian Labus and the other participants that perhaps -- that it
didn't sound reasonable to do this and perhaps it was a better
idea simply to —- to do more investigation and to perhaps do a
-— & small further study and take a sample ¢f the patients, a
random sample cf any of the patients from four years anc test
for hepatitis C, some number of patients, and see if that
ircidence of hepatitis C in that sample, was any different
than the background expected incidents of hepatitis C.

Because like I told you before, we know that there's
quote, 1.9 or 2 percent background incidence of hepatitis C or
prevalence 1s better. And if there was an increase, a
statistical increase over the background rate, than perhaps
then having this testing move forward was reasonable but if
there wasn't maybe to reevaluate the conclusion.

Q Okay. I want to be certain this is understood
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what ycur proposal was and background rates, et cetera. The
Health District was proposing —— because of this incicent on
the 21st and —- of September and July 25th, notify 50,000 plus
patients, correct?

A Yes.

Q And you were sugcesting that let's do random
samrling of patients by days cr whatever mechanism, have those
sameles tested for hepatitis C, correct?

A Correct.

Q And see how many of them test positive for
hepatitis C, correct?

A Correct.

Q And you —-- you read Brian Labus's Southern
Nevada Health District final -- final report, which came out
at the end of 20097?

A Yes.

Q Okay. And you recognize —-- do you -— did you
urderstand that the background rate for the people at the
clinic —— at the clinic, because of their age, was
approximately four percent expected?

A I remember reading that.
it Q Okay. And the —- the rate was —- the expected
rate of hepatitis C in the populous of the clinic —- meaning
il they had it before they ever walked in the door, right?

A Right.
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Q Okay. Expected to be four percent and that was
higher than like the national average because we're dealing
with mainly baby boomer —- baby boomers, elderly people,
getting colonoscopies and they're in the group with the higher
inc.dents —-

A I think that's reasonable —-—

Q —— 1s that fair?

A ~- I think that's fair.

Q Okay. So what you were suggesting 1s we know
that the patients in the clinic, four percent of them
statistically should have hepatitis C, if you all are right,
Southern Nevada Health District, we —— that this was the
method of transmission and this has been going on for four
years, we can test and see if the patients with hepatitis C
have an amount higher than expected, right?

A Well, that's correct except for I didn't say at
that time four percent expected. You know, I still understooc
it to be around 2 percent from —— from understanding and from
training. But that four percent number appeared later, in the
sub-population from —-—

THE COURT: When you said the two percent you weren't
factoring in the baby boomers and people have ——

THE WITNESS: That's —-

THE COURT: —- coloncscopies at 50.

THE WITNESS: —— right, that's a national average.
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Iieverybody?

THE WITNESS: All the population.

THE COURT: Ckay.
BY MR. WRICHT:
) Ckay. But as far —— as far as the math works,

whether it's two percent or fcur percent, grab one month like
from each vear, test them and presumably you should have so

many with hepatitis C, right?
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A Correc

0 And if
an indication
District's right, co

A Correc
increzse.

Q Right.

it was when you said
backgrcund incidence

A That's
Q Ckay.

response from Dr. Sa

A Yes.
0 And wh
A Well,

Lakbus, the response

that maybe there's a problem and

T.

there was twice that much there would be
the Health
rrect?
t. 1 didn't say twice, I said an

I mean, I'm just trying to explain what
please dec sampling and compare it to the
of hepatitis C.
correct.

And thev're —-- did you get an immediate

nds or Brian Labus to your proposal?

at was 1it?
from Brian Sands —-- excuse me, from Brian

was no.
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Q Okay.

A The response was it doesn't matter because we
observed the practice and we don't know how far back it went
and we're obligated to inform potential patients that they may
have been exposed or have had a transmission. Dr. Sands
though —-

MR. STAUDAHER: Your Honor, and I'm going to object
to hearsay again. 1 let that last part in because I think
that that was appropriate but I -- it's a continuing okjection
here on this so.

THE COURT: All right. Well, did Dr. Sands indicate
whether or not he would c¢o that or consider it or?

THE WITNESS: He indicated he would consider that.

THE COURT: All raight.

BY MR. WRIGHT:

Q Okay. And the result of that —- did -- did you
then talk to scmeone else?

A Yes.

Q Okay. And who else did you talk to about the
necessity for this —— the breath of the disclosure they wanted
versus your targeted test, see if you're right and then more
evaluation, who else did you talk with?

A I spoke to the representative from the CDC who
had been there during the investigation by telephone.

0 Okay. And did -- did you propose —- discuss the
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same type things we've been talking about?

A Yes, 1 did.

Q Okay. And were you —— obviously you weren't
successful because we know the notification went forward, but

id vou get any relief by talking tc them?

MR. STAUDAHER: Objection, Your Honor. Hearsay

aca.n

THE COURT: Well, over-ruled.

THE WITNESS: No.

THE COURT: Let me ask you this: In your plan then,
that wouldn't have tested —— cr would it have also tested for

HIV/AILS?

THE WITNESS: No. We —— I was — 1 was proposing a
background evaluation of hepatitis C.

THE COURT: OCkay.

BY MR. WRIGHT:

Q Okay. And —-- anc you were proposing any
alternative and asking them for —- to come up with alternative
methods, correct? I mean if they wanted to test for HIV also,
random, seme thing, you would agree to it, right?

A Of course.

Q And are you during this time conducting —-—
conducting vour own investigation trying to verify or debunk
their conclusions?

A I began the process of evaluating not with the
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intention to debunk really.

Q Okay .

A Not to condemn or to vilify but to understand
for myself. I had a desperate need tc know how this happened
so I began the process and I continued after that meeting to
understand what happened here. How did this happen and was it
true that this proposed mechanism was correct. Now, it didn't
-— it wasn't to hurt anybody, cdebunk, I wanted to just know
how it happened and the truth to properly manage this because
I thought that —— that notification was excessive.

Q Okay. And so how did you go about it
individually because the health district still wouldn't share
the patients with you, correct?

A The fundamental process that I undertook was to
gather the names of the patients on our schedule and who had
had procedures on that day because that information was
available. And I began to separate —— I got a list from our
own staff of the patients who had procedures that day, patient
X, patient Y, patient 7, patient A, B, C and down the list and
began to try to figure out from the patients that were known
at the time to have had a hepatitis C transmission or have
hepatitis C, where they were in the lineup, when did it occur.
And that's when I began to notice some problems in that
distribution of the patients.

Q Okay. And what did you -- what caused you
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concerns?

A What caused me concern at that time was that at
the time there were patients between patients that hac an
infection that to my knowledge at the time were not infected,
were nct recognized as having hepatitis C. There were a
number of patients between the affected patients who were not
and that seemed cdd for a ——- for this proposed mechanism. Ana
I began to figure cut by who the CRNA was because it was
listed in our schedule, I began to separate out the two rooms
by the CRNAs and I began to uncerstand that it seemed that
there were infections in two rooms and I couldn't understand
by what the mechanism that was proposed. At the time I didn't
understand how it could co from one room to the other. So as
T gathered more information about this I decided to go see
Brian Labus about it.

Q Okay. And this is still before the public
announcement ?

A Right. This is before whatever date is agreed
upon tc the public announcement.

Q Okay. And the -- you go see Brian Labus to
express your concerns. Do you teke your charts and the
information that you have?

A T took my papers and the charts that I had to
his office just a few hundred yards away from our office —

Q Okay.
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A — on Shadow Lane.
Q And your concern was that the method oI
transmission that they were believing you -— you were still

skeptical of it at that time?
A Correct.
Q Okay. And so you —— did you lay all of that out

to him in greater detail than what you just tolc us?

A Yes.
Q Okay. And what was his response?
A He told me that that was interesting anc I laid

it out just like I laid out for you but in much more detail
and he said it didn't matter. It didn't matter because of the
—— what was observed with the changing of needles and the
propofcl bottle not being used completely for one patient but
being used for the next was sufficient. The observation alone
was sufficient that no matter what I'm presenting, no matter
what the -— an alternative is or no matter —- it didn't —— it
didn't fit, it didn't matter ——

Q Okay.

A —— that still this public anncuncement had to be
made.

Q Okay. And it —— and basically the —- they had
—— the Southern Nevada Health District had observed what they
determined to be unsafe injection practices with the propofol

application, correct?

KARR REPORTING, INC.
81

002794




10

11

12

13

14

15

16

17

18

19

A Well, I have to say that that phrase, unsefe

injection practices, was never uttered to me anc to anybody to
my knowledge until the public announcement.
Q Okay. Well, maybe that's where I got it but I

I

was just trying to —— they had observed things, which were

| contrary to aseptic technique, r-gnt?

A Correct.

i 0 And because of those cbservations, like reuse of
syringe on a patient, a second time & CRNA injects patient
first dose, takes the same neecle and syringe, takes out a
pbrand new sterile needle, puts it on, goes back into propofol

reinjects, right?

A Correct.
it Q Okay. Those type of cbservations were such that
| there is a potential that there could have been a —— a method

of transmitting blood born disease, fair?

A That's a fair statement.
il Q Okay. And you -— what was being told to you was
Il the —— the hepatitis C outbreak is what got us in there to
lock and what we saw causes this notification regardless of
how the people got hepatitis C, correct?

A Correct. And my understending was the
observation alone of these two facters that you just described
was sufficient to make the notification.

Q All right.
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A He even said that.

Q Right. FEven if nc one had got -- got hepatitis
C, just seeing that is what caused this notification?

A Yes. He even said to me at that meetinc that I
went tc him that had this obkserveticn been made without any
transmission of hepatitis C, it still would have been
sufficient to make a notification.

Q Okay. And the —— so basically your trip to
Brian Labus to try to explain that they may be wrong about
this was to no avail because it was going forward because of
the —— what they saw, right?

A Right.

Q Okay. So it's going forward. Do you call other

people other than Brian Labus to enlighten them about your

findings that there —— it may be questionakle on the method of
transmission?

A I'm not sure who you mean by other people.

Q Anyone at the State? Did you make the same

presentation you gave to Brian Labus to anyone else?

A Yes, I did. I made a presentation just like
that toc the —— who I believe is the chief epidemiologist of
the State of Nevada, whose name I den't remember.

Q Okay.

A But I did do that by —- through a television

hookup and I'm sorry that I don't remember the cate —-—
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Q Ckay.
A —— but I did the same type of presentaticnr.
Q Okay. Was it pre-anncuncement?
A T believe it was. Again —-—
Q Okay.
A —— it's just hard for me to remember the cates.
Q Okay. And you're -— once acain you were
unsuccessful?
A Yes.
Q So the announcement's going to go forward,
il
correct?
A Correct.

Q Okay. And that's being planned and you, despite
disagreeing, the clinic is still cocperating with the Southern
Nevada Health District, correct?

A Absolutely.

Q All right. So ckay, we don't thirnk you should

do this but we're on board and we'll cooperate, correctr

A Yes.
Q And the —— were alternatives suggested like you
all —— you all setting up call centers and arranging for the

I

testing for the patients and everything?
A Yes.
A Q Okay. And what were those proposals?

A We had proposed that once this —- this
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Il announcement was going to be made that we, the practice, woulc
set up a call center for the patients to call in to us about
what had happened and what needed to be done. And the idea
was that T would man it and Dr. Carrera who speaks fluent
J,Spanish would man it. We alsc thought that we would try to
pay for the testing of ary individual who wantec to be Tested.
And I even made phone calls tc Quest to find out if we could

“ buy a bulk of tests because we're talking of 50, 000 people to

do -— tc do that to -— to help out in this situation.
Q Okay. Those proposals were made and rejected?
“ A They were rejected.
¢ Okay. And so you —— you —- you all continued to

I} cooperate, correct?
A Yes.
Q and it comes to the date it's going to be

h announced?

A Yes
Q And that is late in February?
l A Yes.
Q And —he —— when it's announced was that at a

| press conference?

A Yes, it was at a press conference.
Q Okay. Once —- once it's announced what happens?

” A Well there's an immediate media attention to 1it.

Media outfits come to our facility. It's been reported and
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lthen the subsequent newspaper articles and then the subsequent

news reports and then the cascade of events that have been

cccurring for five years.

Q

Okay. And the -— after the news broke, did --

did there come a time shortly thereafter where the clinics

were closed?

A

o0 o® 0 o » O » O

crganizations.

Okay. Had the BLC closed the clinics?

Okay. Had the Southern Nevada Health District?

Okay. CDC?

Okay. How did that come about?

The clinic was closed by none of those

It was closed by the city of Las Vegas

Rusiness Department. It began with a tardy fee payment and

that was what was used to initiate the closing of our office.

Q

Okay. And by closing I mean the coors were

closed, correct?

A
down.

Q

The doors were closed. We were guote, shut

Okay. And you were shut down -- not only the

endoscopy clinic but also the medical offices, correct?

A

Yes.
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Q And -- and do you recall pleading with the

authorities to not close the medical cffices for what had

occurred on the —— allegedly on the endoscopy side?
rl
A Yes.
Q And —he reason for that was what regarding the
pat.ents?
A The reason for that was when they closed the

medical side we had no way to communicate with our hundreds
| and hundreds of patients about illnesses, medications,
renewals of medications, biopsy results, therapy moving
forward. The patients were lcst, they were absolutely cut off
from us. So I pleaded with the authorities who had shut us
down tc not close the mecdical side and to let us take care of
fithe patients toc no avaxil.

THE COURT: What division of the city shut you down,
if vou know?

THE WITNESS: I don't remember.

THE COURT: Okay. Anc 1 have a relatec question. I
think at some point vou said there was also an office in
i‘Henderson?
it THE WITNESS: We had an office in Henderson.

THE COURT: Was that shut down as well?
“ THE WITNESS: Yes.
THE COURT: Ckay.

il
BY MR. WRIGHT:
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Q If —— at —- literally it was an avalanche in a
flood gate, correct?

A An avalanche in a floocd gate. Every single one
cof our offices was closed.

0 It was a race petween the cities ToO see who
could close you the fastest, correct?

MR. STAUDAHER: Objection, Your Honor.
BY MR. WRIGHT:

Q Is that your impressicn?

THE COURT: Well, sustained. That's sustained.

MR. WRIGHT: Okay.

THE COURT: Go on.

RY MR. WRIGHT:

0 Well, it went like dominoes, correct?
A Yes.
Q And so then with every clinic and every medical

office closed, what then heppened?

A Some —-- some time in that process another event
cccurred in which the FBI came in tc all of our offices on a
—— apparently on a warrant and searched and seized all our
records from all the offices.

Q Okay .

THE COURT: Was that before or after you'd been shut
down by the city of Las Vegas?

THE WITNESS: It's hard for me to remember.
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BY MR. WRIGHT:

Q On — on the day cf the search -- and the
evidence will show it's March Sth, using that of 2008 -- using
that as a -- the date, a- that point the authorities -- law

enforcement comes in, takes everytning, correctr

A Yes.
Q Computers?
A Yes.
0 Records?
A Yes.
Q Tens of thousands of boxes of patient files in
storage”?

A Yes.

Q Okay. All of the patient files in the clinics,
in the medical offices?

A Yes.

Q Okay. And a.l of it taken so that you —— you
all had no access whatsoever to any of it, correct?

A Correct.

Q Okay. And were you -— were ycu shown a copy of
the order that allowed this tc happen?

A I was —— no, we were not and I have never seen
it.

o) Okay. Were you told why?

A No.
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Q Okay. Were you told it was sealec?
A Yes.
Q Okay. Were you told it was sealed because you

all were shredding records?
A I don't remember that. I wasn't told this
directly, I heard that that was the reason, that there were

records being shredded.

| Q Okay. At that time were you shredding records?
A No.
‘ Q You all were cocperating 100 percent, correct?
| A Yes.
Q Do you have any knowledge of anyone shredding

I records, destroying evidence?

A No.

i 0 The —— that —— that ended the clinics —- the
leartnership or practice as it then existed, correct?

A It effectively imploded, it just ceased to

Q Okay. And then the litigate -- the lawsuits

started, correct?

A Yes.

Q And your Rexford case was still pending, right?
A Yes.

Q Okay. And the Rexford case is where you had

il been sued in a malpractice suit by a former patient, correct?
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case, right?
A

Q

A
Q

A

Q

A

i
Q

correct?

A

Q

up to testify?

BY MR. WRIGHT:

made, correct?

Yes.

and you were preparing to vigcrously defend that

Yes.

Okay. Because in your judgment what VOU hac

done was right, proper, correct and you had expercts all 1lined

That's correct.

And you —- file didn't go forward, right?
Right.

Okay. Why not?

Well, despite having experts who were going to

testify that what I had done was —-—

MR. STAUDAHER: Objection, Your Honor. First of all,
relevanée to that whole issue; and secondly, that's a single
person’'s opinicn as to what the status of the case was and we
Il have specifically not —-

THE COURT: I'll see counsel up here.

(Of f-record bench conference.)

The —— the case you believed was defensilkle,

Yes.

And the case was settled and payment of money
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A Yes.

Q And the case was settled why?

MS. WECKERLY: Objection.

THE COURT: Well, I mean, why did you -- did you
acree to the settlement ——

BY MR. WRICHT:

Q Why did you agree to settle the case?

A I agreed to settle the case for a number of
reasons. One was that the complaint, which was initially an
-— elleging missing a colon cancer, was amended to include all
of this hepatitis C material. It was & new complaint now. SO
now it became much more complex and frankly, I was petrified,
terrified that there was no way that I could defend this now
that —— with all of this media attention to what had happened.
Ard on advice of counsel he agreed, there was no way to —— to
ensure a successful defense and the punitive damages were
acded to the complaint. So it was in my best interest —-—

THE COURT: Yeah, don't get in to what your lawyer
acvised you —-—

THE WITNESS: Okay.

THE COURT: —- or what your insurance carrier may
have said --

THE WITNESS: But it was I —-— I believed it was in my
best interest, though I thought it was defensible to settle
it.
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THE COURT: All right.
BY MR. WRIGHT:

Q Okay. And you believed because of the rcotoriety
of yvou and the clinic that you could not get a fair trial,
correct, sir?

MR. STAUDAHER: Objection, Your Honor.

THE COURT: GCkay. Sc —-

BY MR. WRIGHT:
Q Well, let's see what you told the grand jury.

MR. STAUDAHER: The same issue that we have adcdressec

| before this Court in —-—

THE COURT: 1I'll see counsel up here.
(Off-record bench conference.)
THE COURT: Counsel, come back.
(Off-record bench conference.)
BY MR. WRIGHT:
Q 1'11 show you page 80 —- page 90 of your c¢rand
Jjury testimony —-—
THE COURT: Well, he hasn't said he didn't remember.
MR. WRIGHT: ©Oh, go ahead.
THE COURT: He hasn't been inconsistent --—
MR. WRIGHT: Sorry.
THE COURT: -- I don't believe.
RY MR. WRIGHT:

Q I got mixed up on it. You settled the case
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J because of vour belief you would never —-—
! THE COURT: 1I'm sorry, Mr. Wright. May I see counsel
bench again on a scheduling --unrelated issue?
(Off-record bench ccnference.)

THE COURT: All right. Mr. Wright, try your guestion
acain.
BY MR. WRICHT:

o Did you settle that case in which you did
I nothing wrong because of your belief you would never cet a
Jifair trial?

A Yes.

Q Thank vou. I want to talk about anesthesia,
billing for anesthesia issue. Okay?

A Okay.

0] You were unaware until let's call it OCDC after
January, 2008. Okay?
“ A Okay .

Qe You were unaware of anesthesia billing being
tied tc time; 1s that correct?

A That's correct.

Q Ckay. And because doctors —— medical offices

have all kinds of billing, correct?

A Correct.
Q Okay. We -— we have capitation billing?

A Yes.
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Q Ckay. And like capitation billing, would that
be like flat fee?

A Yes.

Q Okay. So that a cepitation type billing with
the goverrment or insurance companies would be I get §9C for a
procedure or an act or doing something regardless of the
amount of time spent; is that right?
It's a bit 1naccurate.
Okay. It's complex, correct?
Complex, vyes.

Go ahead explain 1t.

b © S S O

Capitation is a -— is a billing —— capitation is
a payment concept in which an entity like a group of doctors,
a hospital, whatever the entity is, agrees to manage a set
number of patients for whatever problem exists for a set
amount of money on a per patient basis for all comers in that
population. They're very common.

Q Okay.

A That's distinct though from a set fee for an
individual procedure at hand.

Q Okay.

A So a capitation contract involves all the
population. So the group accepting that -- that contract
bears some risk to that because there may be patients who are

quite expensive or quite involved in their care in which it's
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|| possible that the capitation rate is insufficient for the care
of those patients. Whereas & fee per item, for agreecd item,
Ilsay an upper endoscopy, we agree to accept this amount of
money is different than capitation, it's an agreed upon fee.

Q Okay. Sc there may be —— like if we're talking
about anesthesia —-

A Yes.
i 0O -- per like BPN or Sierre Health, there could be
a flat fee for anesthesia services?

A Yes.

Q Okay. It could be like $80, correct?

A Correct.

Q And it would be a flat fee regardless of whether
it's a 1l-minute period cor a two-—hour period, correct?

A Correct.
| Q And the -- in -- in —— 1is 1t true that before
January 2008 vycu were uncer the impression that there were
Il some flat fee anesthesia biliings?
A Yes.

" @) Okay. Like HPN and Sierra Health Services and

PacifiCare?
1]
A Yes.
ﬁ Q Okay. And even on your medical side, gastro,

I where you see a —— you were talking about the consultation for

the patients. Okay?
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A Yes.

Q That first time visit before they're going to
get their colonoscopy you see the patient, you bill for that,
right?

A Correct.

Q Okay. And you fill out something callec CPT
codes?

A Yes.

Q Okay. And there's all this coding where you
just put down numbers for the service you did for the patient,
right?

A Yes.

Q Okay. And when you see someone and it's a
pre—colonoscopy consultation, what would you call that?

A Yeah, a consultation.

Q Okay. And so you're -- you are reimpursed for
that, right?

A Yes.

Q And you bill it and that is a flat fee billing,
correct?

A Correct. We -- whatever 1 think the service
requires I bill for that and that is sent out as a —- we
charge a fee. What is paid tc us varies upon contracts.

Q Okay. But it's the —— you put it down and it's

going to be paid regardless of the time you spent with the
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patient, right?

A Correct.

0] Okay. So, I mean, we're not talking about flat
fee. You're going to get that much whether you spend 10

minutes or 30 minutes on that ccnsultetion because 1t's gradec

by CPT code by the complexity of the issue?
A Correct.
Q Okay. And durinc the last six months of 2007 do

“ you recall that there was alsc biliing geing on for propofol?

A Yes.

Q Okay. Now this is -- and the billing for

’lpropofcl, that was a flat fee, correct?

A Correct.

Q Okay. And the billing for propofol is once
again, it's like a Pc-ode on the CP1 code?

A Yes.

Q Okay. And that -- that's where —— I'm on the
endosceopy side now, right?

A Yes.

Q And on the endoscopy side the clinilc makes money
on a given patient assuminc they're insured. Okay?

A Okay.

Q There's —— there's a billing for a facility
charge -——

A Yes.

KARR REPORTING, INC.
98

002811




10
11
12
13
14
15
16
17

18

Q —— right? And then there's a billing for

professional charge?

A Yes.

Q Okay. And we know there's an anesthesia charge,
correct?

A Correct.

Q And those are the three components —-

A Yes.

Q —— am I right?

A Right.

Q If I'm wrong correct me on 1it.

A That's correct.

Q Okay. And so for the last six months of 2007
you —— you recall that there was also billing on the facility

portion of it, propofol?

A Yes.

Q Okay. And was that discontinued?

A Yes, 1t was.

O Okay. Why?

A 1t was discontinued in December of 2007 because

it became clear that the billing for the propofol itself was

not a covered item or an acceptable covered event for almost

|
all insurances. They didn't recognize that as a reasonable

charge. So there was —— it was very little reimbursement for

the cost of the propofol to the ambulatory surgical center so
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it was discontinued.
Q Okay. And the -- if someone —- no insurance or
anything came in and guy's just going to pay credit carc or

cash, cash customer for a colcnoscopy. Okay?

A Okay .

Q The —— what was the anesthesiea fee?

A I don't know.

Q Okay. Do you recall that there was a Zlat fee,

$150 for uninsured patients?

A I do recall something like that, vyes.

Q Okay. And the -- so that —- and that would be
just what somecne has no insurance oOr anything is billec for
the anesthesia piece?

A Yes.

Q Okay. Once again, it's a —— it's flat and it
doesn't matter if it's 46 minutes or six minutes, correct?

A Correct.

Q In the —— go back, the clinic management

Flpartnership type of stuff, going back to the vear 200¢e. Okay?

Was there a discussion at the time for partnership meeting
about the retirement —— or putting in place a running of the
business if Dr. Desal retired?

A Yes.

0 Okay. And was there —— how did that discussion

come about?
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A Well, the discussion came about because Dr.
Deszi had mentioned the possibility of retiring —-—

0 Okay.

A —— and wanted tc meke sure that if that occurrec
trnere was a smooth transition in managing very complex large
tisiness like this.

Q Qkay.

A So there convened & meeting of the partners to
actually discuss and vote upon a successor if indeed Dr.
Desal retired.

Q Okay .

A That meeting occurred and I was considered for
trat possible position as was Dr. Vish Sharma. So the vote
cccurred and Dr. Sharma was elected or proposed as the
successor in the event that Dr. Desal retired.

Q Okay. And did you have discussions with Dr.
Desai about he not being sure one person could take —-— could
assume his position —-—

A Yes.

0 —— and that it may take two because of the
growth, the expansion of the business and all that he did?

A Yes.

Q Okay. Now, &t -— at the —-— meeting occurred anc
it's a partnership meeting so there's voting --

A Yes.
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0 —— and you were considered and Vish Sharme,
correct?

A Correct.

Q Okay. And Vish Sharma was electec, got the mest
votes, and then became —-- in waiting if Dr. Desail retired andc

he zlsc became co-manager, correct?

A Yes.

Q Okay. And —— strike that. 1 forcot to ask you
something when we were talking about the patient numbers,
patient numbers in the clinic. You testified yesterday that
there were times when Dr. Desai would —— would come over TO
the medical side trying to round up additional upper
endoscopies; 1s that correct?

A Yes.

Q Okay. And the -- you would presume Or mavbe you
understood that's because there weren't enough patients like
to fill out the day, cancellations cor something; is that
right?

A Yes.

Q Okay. So it was —- and by coming over from the
endosccpy side, he's coming over to the medical offices,
right?

A Correct.

Q And -—— and —— and he is asking 1if there are ——

and it would have to be an upper endoscopy, correct?
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A Correct.

o Okay. So we're rot talking colonoscopies?

A Correct.

o) Because for an upper endoscopy there's no prep,

A Correct.

O

and so there are patients in there -- would this

ke ‘n the afterncon, late morning or what?

A The times varied; it's hard for me to say.
Q Ckay.
A But it would generally be in the —- in the late

TOrTing.

Q Okay. And what —- what he was asking was if any
of the patients there are available, and 1f they want to, they
can heve their upper endoscopy done today rather than

rescheduling, taking off work or something and doing 1t later,

correct?

A Correct.

Q And the —— some patients may want to do that,
correct?

A Yes.

Q And it would have to be that they have to have a
driver aveilable, right?
A Yes.

Q Okay. So if a patient or someone could call and
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!lsay, can you pick me up, mom, right?
A Right.

" Q Okay. So they'd have to agree, they need a
driver available. And what else would be necessary 1if someone
said, gee, I have to have an endosccpy, you mean 1 can have it
right this afternoon and get this all done and I'll call my
r.dad to pick me up, what —— is there anything wrong with what
I'm talking about?

A Well, the —- what would be required, what would
| be necessary to make it a safe event, well, it would be that
rthere would be no liquid intake for the two hours prior, no
food intake for the eight hours pricr, a person —— a
F[responsible adult to drive home —-—

Q Right.

A —-— and importantly, nc use of Coumadin, a blood
thinner, for five days prior.

" Q Okay. And so —- and all of those things can be
asked, correct?

| A Yes.

Q Okay. And somecne could say I didn't eat yet

and I'11 —— I'1l wait two hours because I —— from when I last

had a drink of water —— if they wanted to get it done,

semm———

correct?
A Correct.

Q And I — I —— I think that's —- that's what —— I
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mean, is that your understandirg of what Dr. Desail was
1 . : : . J
proposing if there were any patients available who want to do

this, we have some spaces cpen?

A That's my uncerstanding.
| 0) You testifiec vesterday & little bit about what
I put on my notes as problems with preps for colonoscopies. 1
think we were talking about cclonoscopy.
A Yes.
o) And the —- the problem with preps 1s someone

drinks all that stuff the night befcre so that they can

| evacuate and be clean, right?

v

A Yes.

Q And then they can't eat or drink, right?

A Right.

Q Okay. So then you come in for the colonoscopy
and if —— 1if —— if there's a long wait, say they're being done
in the afternoon, even if they religicusly follow all of the
procedure, there ends up being some type of build up?

A Yes.

Q Okay. What's that -- put that in medical terms.

A I1f a perioc of time passes -- sO that a patient

who had prepared the evening before has a colonoscopy toward

———
-~

the afternoon, there's a build up of liquid and residue in the
l| colon naturally so that the inspection of the lining of the

I colon is not —— is not adequate to detect polyps.
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Q Okay. And you —— you brought up and adcressed
this issue with other physicians, ccrrect?

A I — vyes.

Q Okay. And you also had to talk to the CRNAs
about it, correct?

A Yes, I did.

Q OCkay. And your —— your suggestion was why don't
we have some people prep in the morning sc when they have an
afternoon appointment they will be cleaner —-

A That's correct.

Q —— right? And cther physicians agreed it was a
good idea, right?

A Yes.

Q And the CRNAs agreed it would work because they

have their own rules about how long to wait, right?

A Correct.
Q And in fact it was implemented, correct?
A Yes.

Q And that was your idea, solution, and you put it
in to place?

A Best I recall that's true.

Q Okay. And as best as you recall, you didn't
even talk to Dr. Desail about 1t?

A I don't remember —-—

Q Okay.
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—— 1if I dic or not.
Talk about CRNAs going room to rocm. Okay?

Yes.

LOI - O R

And of course we're talking about a date like —-—
at Shadow Lane like September Zlst cr & date when both

Ilprocedure rooms are operatina. Okay?

A Okay.

Q And so we would rave twc CRNAs, right?

A Right.

Q And one's assigned to each room?

A Yes.

Q Okay. And we wculd nave two doctors but not the

i| same doctors, switching off among the doctor?

A Yeah. Sometimes there would be two doctors,
sometimes there'd be one.

Q Okay. The —— per room?

A Sometimes, again, there'd be one coctor per room

and sometimes there'd be one doctor for both rooms ——

i Q Okay .
A —— going back anc forth.
it Q Okay. But on -- ¢n & day when both procedure

rooms are operating with two doctors. Okay?
A Okay.
Q Because that -- that —— that -- that's September

21st, correct?
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A What do you mean?
Q That the example I just gave you, both procedure

rooms were going with different doctors in each, right?

A No. On September 21st —-—
) Yeah.
A —— the day began with a single doctor, me,

starting out the day alone, moving back and forth from room to
room, like I described yesterday until around 10:00 or 10:15

-

when I got relief and I exited to do the office. From that

roment forward to the end of the day, there were two coctors.
0 Okay. And — and —- and you recall when you did
—— on —— when I say, when you recall, you may not recall the
exact procedure but you've studied that day, correct?
| A I did.
0 And so you —- you did Mr. Rubino, correct?
il A Correct.
Q And turns out he was the source patient,
correct?
A Correct.
Q Okay. And you —-- I mean, you —— you knew that
because you were treating him for hepatitis C, correct?
A Correct.
“ Q And so you completed Mr. Rubino's colonoscopy

and were done ——

A Yes.
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Q —— and you were intending to go to the next room
to start & new colonoscopy with & new staff and CRNA, correct?

A Yes.

Q And when you went you saw that Dr. Desai had

already come in to relieve you, right?

A Correct.

9] Okay. And Dr. Desei was already in the process
of conducting the colon —- the procedure, right?

A To my recollection that's true.

Q Okay. And then you were done for the time
being?

A Yes.

Q Okay. Didn't participate at all in that next
procedure?

A Right.

Q Went back to the consultations, bacx to the

medical side?

A Correct.

Q Okay. And then did ycu ultimately come back a
couple hours later?

A A couple hours later when I was done seeing
patients and I had an assignment to do the hospital next door
I stopped by to lend my hand like I always did, to see if I —
any cases needed to be done that I could help with on my way

to the hospital.
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that we're so traumatized by this that the policy was discard
it. It doesn't matter, just discard it and that's why I had a
problem because it was that part wasn't being done.

©) Okay. And so the -- you —- you thought you saw

it, brcught Jeff Krueger in, double check, he looked, verified

it —

A Yes.

Q —— and so 1t wes merch her upstairs and fire
her?

A Yes.

Q Okay. And she was crying?

A I think she was tearful.

@) Ckay. And then vcu had teld Dr. Desai?

A Yes.

Q Okay. And then Dr. Desai said -— and she had

been & long-time employee, correct?

A Yes.

o) And Dr. Desal said no or he overruled you?

A At some point ne did.

Q Okay. And -- and you knew that he required
retraining?

A Yes.

0 Okay. Throuch OSHA and then had her go to the
Burnham Clinic.

A Yes.
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Q And do you disagree with that treatment of
Linda?

A Personally because —— because this had occurred
ard we were so traumatized and hurt by what was happening and
kecazuse we wanted this to be without any potential breach at
all ever, we had asked that any unused portion of propofol be
discarced. And we had them sign off on it. So for me I woulcd
have preferred termination but I deferred toc Dr. Desai on
this. Just personally.

Q I just want to be clear. So did you think the
decision of retraining her and not terminating her was okay?

A I didn't think so but it was —— I deferred.

o) Ckay. You recall —- you thought it was okay at

A I don't recall that.

Q Page 93 -- tiny writing. I don't get the big
ore. Face 93.

A Yes, 1 see that.

Q Okay. 1Is that —

A All right. Agein, deferring. If Desai felt it
was okav, then okay.

0 If you stated, I didn't think she would do that
again and she didn't use the propofol the way it was specified
I thought okay an OSHA course, okay and that she would

definitely do what she was supposed to. I mean, I read that
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as that you were okay with ——
A I was deferring —— yes, I was deferring to his
judoment that that was okay. When you asked me what I would

have preferred, I answered it that way.

Q Now, your -- do you know how many patients a day
you all —— procedures —-— how many procedures a cay was the
average”?

A Depends on what vear. I mean if it was in 2007

cr 2004, they were different.

Q 2007.

A I would say around 50 to 60 a day.

Q Okay. Would —— 1s this 537

A I would say —— I mean, I'm guessing now ——
Q Okay.

A —— an average of around 53 to 55 in there.

Q Okay. The —— dic¢ you tell the grand jury that

the average for 2007 was 53 procedures per day?

A I'd have to see it. I don't remember.

Q Do you recall?

A No.

0 Would that be richt?

A I think that would be within the range, yes.

0 Okay. Well, we've heard all kinds of numbers
about 80's, 90's, 70's, 75 —- S1, where it's yellow.

A Okay, ves.

KARR REPORTING, INC.
213

002707




12

13

14

15

16

17

18

Q Is that correct?
A Yes.
Q And there's really no need to constantly keep

speculating abcut the number cf procedures that were cone
because they are all of record, correct?
A Right.

9; in fact, if we want tc know how many procedures

A Yes

Q —-— all of the records are there, correct?

A Correct.

o And if we want to know precisely the number of

procedures from ch, October 2007 when Dr. Desal had his first
stroke, up until the clinic closed, all of those records,
every procedure, schedule and number per day are all in
existence, correct?

A Yes.

Q And we can simply add up every procedure for the
month, for the vear, divide by the days open, we'll know how
many procedures, right?

A You can determine &n average, yes.

Q Okay. It really isn't necessary to bring people
in and have them speculate on the numbers per day, correct?

MR. STAUDAHER: Objection. Speculation.

MR. WRIGHT: That's not speculation.
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THE COURT: Well, overruled. He can answer.
BY MR. WRIGHT:

Q Is there any reason why an exercise like this
would go on when all of the records are here?

THE COURT: Well, that's nct a proper cuestion.

MR. WRIGHT: Okay.

THE COURT: If you wanted to find cut how many
patients per day, you could look at the records, divice by the
number of days and come up with an average, correct?

THE WITNESS: Yes.

THE COURT: So we don't have to rely —— I think where
Mr. Wright's going, we don't have tc rely on people's
memories.

BY MR. WRIGHT:

0 Okay. Or you could just count them up for every
day because they're -— every record is there, correct?

A Right, until the practice had -—- was closed ——

Q Right.

A —— we kept a logbook of procedures performed ana
you could —-- you could simply co to the logbook and see.

And who has those >ogbocks?
T believe Metro Police still has them.
Okay. You know Detective Whitely?

I know Detective Whitely, vyes.

(G- GRS O

Okay. Those —— all of those were taken at the
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Iltime of the search, correct?
A Yes.
|| Q So from that time until now, all of these
answers could be known about how many procedures on a given
day, right?

A I£ you had the logs, ves.

Q So we would be able tc determine exactly when
after Dr. Desai's stroke, return and your first day and you

reduce 1t to o0 scheculec --

il A Right.
Q -— procedures Shadow Lane Clinic —-
ll A Yes.
Q -— we can go right to the date and figure out

I when that happened, right?

" schedules are but the locbook is a log of procecures
performed.
" Q Okay. Schedules -- and of course with the 60
we're talking about scheculed?

A Correct.

Q And that you'd drop off 10 to 12, meaning 4872

A Correct.

Q Okay. And if 70 were scheduled you're doing
like 5872

i A Correct.
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Q And when we talk about the average of 53
procedures, we're not talking about scheduled, we're talking
about the actual procedures per day, correct?

A Correct.

Q On —-- strike that.

MR. WRIGHT: Can we approach the bench, Your Honor?

THE CCURT: Sure.

(Off-record bench ccenference.)

THE COURT: Ladies and gentlemen, we're coing to go
ahead and take our evening recess at this pcoint. We will
reconvene tomorrow morning at nine a.m. During the evening
recess you are reminded thet you are not to discuss the case
with each other or with anyone elise. You're not to reac,
|| watch cr listen to any reports of or commentaries on this
case, any perscn or subject matter relating to the case.
Don't do any independent research and please do not form or
express an opinion on the trial. If you would all please
place your notepads in your chairs and follow the bailiff
through the rear door and we'll see you back tomorrow.

(Jury recessed at 3:23 p.m.)

MR. STAUDAHER: At what time, Judge?

THE COURT: Nine &.m.

MR. STAUDAHER: Nine, okay.

THE COURT: And Dr. Carrol, conce again, please don't

Il discuss your testimony during the evening recess.
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THE WITNESS: Judge, 1s it possible to have a sense

Lof how much time I will be neecded here tomorrow?

|

THE COURT: 1It's not up to me. How much longer for
cross, Mr. Wright, do you think?

MR. WRIGHT: Througnh the mcrning.

THE COURT: So until lunchtime roughly at noon, So
another three hours?

MR. WRIGHT: Yes.

THE COURT: And then obviously, you can't know how
much redirect based —— beceuse you don't know what's coing to
come out, but based on what we've heard so far, how much
[l redirect do you think?

I MR. STAUDAHER: Probably 20 minutes.

THE COURT: Ckay. Sc maybe a total of an hour or so
h cf redirect? So that's four hours and we've got a few juror

“ questicns so that usually probably will generate maybe another
20 minutes, 15 to 20 minutes. And then there may be some
recross. So, you know, I1'd bank on mid to late afternoon,
late afternoon being five. Ycu know, mid to afternoon being
like right now.

THE WITNESS: Does anyone think this will go to
it Monday?

'J THE COURT: I doubt it, no.

MR. WRIGHT: No.

(Court recessed for the evening at 3:25 p.m.)
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LAS VEGAS, NEVADA, FRIDAY, MAY 17, 2013, 9:12 A.M.
* * k % *
(Cutside the presence of the Jjury.)

THE COURT: All right the jurors are all now here,
but before we bring them ir & couple of thing on the record,
includes you Mr. Wricht.

I Just for the record, when we concluded the
cross—examination of the doctor by Mr. Santacroce yesterday
" afternoon Mr. Wright approachec the bench and said he needed
about an hour and a half to confer with his client in order to
prepare for his cross—-examination. At that time we took our

I evening recess and that was at 3:30 yesterday afternoon. I
think it was almost exactly 3:230 when we took the recess

fl because obviously to give him an hour and a half it's 5:00 and
that's time to quit. So I just wanted to put that on the

f| record that he's now had the hour and a half plus whatever
additicnal time over the evening break to confer with his

" client to prepare for his cross-examination.

Correct, Mr. Wricht?

i MR. WRIGHT: That's correct.

THE COURT: All r:zght. A second issue. Just as I
was walking in the door just now, my marshal started informing
me that Ms. Booker in chair —-- the second chair in the back
it

row, correct?

THE MARSHAL: Yeah.

“ KARR REPORTING, INC.
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THE COURT: Believes she knows one of the witnesses.
This may be the witness we've already discussed but ——

THE MARSHAL: She said that they [inaudible].

THE COURT: Oh, okay. And so Kenny told her to write
down what her information was so we could see it. But in a
nutshell, what did she tell you?

THE MARSHAL: She just basically said that she went
to high school with this gentlemen and that she now worked
with him, she doesn't talk to him very much, she didn't even
know his last name. So I told her to write down a brief
summary of how you know him to the extent and how long and how
well you know him and what his full name was.

THE COURT: And did she indicate how she figured this
cut?

THE MARSHAL: I believe that he talked to her after
—-— or something like that, sent her an e-mail asking her and
she said I don't know what you're talking about and stuff like
that. So she didn't —- never said that she was on the jury or
anything like that. She just told him that she didn't know
what he wes talking about.

MS. WECKERLY: We haven't talked to him yet.

THE COURT: OCkay. Yeah, I was going to say —— well,
let's —

MS. WECKERLY: We wouldn't have recommended that.

THE COURT: Well, you know, maybe he was being

KARR REPORTING, INC.
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conscilentious. He wanted to make sure before we made a big to
do about it, it was really her. That explains however —-— and
I think addresses any issue of misconduct on her part in not
disclosing it because she didn't kncw his last name and that's
kind of what we had surmised that, you know, sometimes you
know people for years ancd vears and you never really know
their name or you certainly don't their last name. It's Jjust
somebody you say, c©h, hi, how are vou. So we'll pursue that
later. I just wanted to meke everyone aware of it as soon as
I became aware of it.

SO0 why don't we then just bring in the jury and we'll
-— 1s —— 1s the witness here?

MS. WECKERLY: Ee is, he's just in the anteroom.

THE COURT: Ckay. Ycu can just go get him or
whatever, bring him in.

(Jury reconvened at 9:17 a.m.)

THE COURT: All rZgnt. Court is now back in session.
The record should reflect the presence of the State, the
defendants and their coursel, the officers of the Court and
the ladies and gentlemen of the Jjury.

Dr. Carrol, you are cf course still under oath. Do
you understand that?

THE WITNESS: Yes.

THE COURT: All right. Mr. Wright, you may begin

your cross—examination.
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" MR. WRIGHT: Resume it.
THE COURT: Ch, I'm sorry. Resume it, you're

correct.

CLIFFORD CARROL, STATE'S WITNESS, PREVIOUSLY SWORN
MR. WRIGHT: Thank vycu.
CRCSS-EXAMINATION (Continued)

BY MR. WRIGHT:

Q Good morning.
" A Good morning.
MR. WRIGHT: You've just gct & secret one working.
" THE COURT: OCh, okay. All right. 1I'l1l turn off the

secret one.

MR. WRIGHT: Everyone e:se is on.
" THE COURT: The secret one has now been turned off.
BY MR. WRIGHT:
l Q In preparation for your testimony here, not
today but yesterday, did you review anything?
A I reviewed my interview with the detective and I
u reviewed briefly my testimony to the grand jury, but I didn't

review it word for word.

l Q Okay. And that -- that would have been the —
the interview with the detectives wculd have been the

interview with Mr. Staudaher, the detectives, prior to your

grand Jjury appearance?

A That's correct.

KARR REPORTING, INC.
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Q And then your grand jury testimony --

A Correct.

Q —— you reviewed briefly?

A Briefly, ves.

Q Okay. And did you review anythinc else?

A No.

@) Okay. Did you meet with anyone to prepare?

A No.

Q Ckay. Did you meet with the district attorney?
A Oh, vyes.

o) Okay. I mean just for a pre —- a prep -- Jjust a

—-— like where your testimony's going type session?

A Yes, 1t was a preparation.

0 Okay. Anyone other than that?

A No.

Q Okay. Now I want to talk to you a little bit
about —-- because you're a specialist in hepatitis C, I want
you to answer —-- explain to the jury some —- some things about
hepatitis C, its transmission, its prevalence in the
populetion, in the community, and the types of it because you
-— you're totally familiar with that, correct?

A Yes, sir.

0] And you have given like talks to other doctors
cr the community about it?

A Yes, sir.

KARR REPORTING, INC.
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Q Okay. Well, just like this is a community talk,
explain to them hepatitis C, what the virus is, how prevalent
it is, and how many people have it, those type of things.

A Okay. Hepatitis C is a virus. 1It's a viral
infection that is transmitted from a person to another person
or from a tainted blood product to another person. The virus
enters the bloodstream and then infects predominantly but not
exclusively the liver cells. Hepatitis C used to be call
hepatitis non-A, non-B. We've known about it for generations
but we didn't know what it was or had a name for it until the
technology allowed us to understand exactly what it was and
actually measure its level in people's blood. It turns out
that hepatitis C virus is a family of viruses.

There are about six different viruses worldwide.

It's as 1if they were a group of cousins in a room, they're all
the same, they're related, but they're not exactly the same.
In the United States we have predominately type one, type two,
and type three and then there are subtypes of even those.

When I was in training we learned that the prevalence
of the disease or how many pecple likely have it in the United
States 1s approximately two percent of the population. So
that translates to approximately two percent of 300 million
people. The transmission of the virus, when I was in training
and practice, is typically by a blood transfusion before 1992,

an operation where there may have been a contamination of
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surgical instruments, being incarcerated is a risk factor,
intravenous use of drugs, hercin use, nasal cocaine use, being
incarcerated is a risk factor, and tattoos before about five
years ago when tattoo parlors became aware of this.

The principal way that pecple getT hepatitis C is by
using intravencus drugs back in the '70s, '80s, and perhaps
'S0s or blood transfusion befcre 199Z. When the virus 1is
transmitted it can cause no svmptoms and only detectec years
later, that's the most common presentation. A patient goes to
the doctor, gets a screening test for hepatitis C and
surprisingly it's positive without having any symptoms. Or it
can be acute where several weeks after the inoculation the
patient will have fever and chilis and what we call
constitutional symptoms, malaise, fatigue, even fever, yellow
—— vellowing of the eyes, dark urine, yellowing of the skin
and it may or may not become chronic. Chronic hepatitis C
infection is when it persists and it doesn't go away on its
OWn.

There are a number of patients who get acute
hepatitis C who clear the virus on their own. Their own
immune systems clear it and they don't have a chronic
infection. Generally, when I was in training, the —- the
information was that once a patient acquired hepatitis C it
would be between 15 to 20 years befcre cirrhosis or scar

tissue of the liver would occur. The treatment for hepatitis
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C has really evolved. When I was in training in 1992 to 1995
we had one medicine and that was Interferon, which was a
medicine that you injected into your own skin once —- Monday,
Wednesday and Friday. It caused side effects like muscle
aches, joint aches, fever, fatigue, suicidal thoughts,
homicidal thoughts, depression, anemia, insomnia and a host of
cthers. And at that time we almost never cured anybody of 1t.
It was about a three percent effective rate.

Then I went into private practice. The next big
events in the treatment of hepatitis C was not a new drug but
was a drug in addition to Interferon and that's called
Ribavirin. So the Interferon was an injection and the
Ribavirin is a pill. So the treatment's standard for a good
number of years was Interferon Monday, Wednesday and Friday,
shots and Ribavirin pills everyday.

Now, the treatment for hepatitis C depends on which
one of those types you have. If you have type one, that
treatment is generally 48 weeks and 1f you have type two or
type three, it's six months or 24 weeks. And it's -— it's
remarkable that one of the types, type one, is the most
difficult to treat. It's the one that is the — 1is the least
responsive to therapy, whereas type two and type three are
very responsive to therapy. So with Interferon and Ribavirin
we were successful in treating people, that means getting rid

of the virus 30 percent of the time and for types two and
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three it was about 60 to 80 percent of the time.

Patients didn't like it. It caused all these side
effects. They were giving themselves needles Monday,
Wednesday and Friday. They had to be in the doctor's office
every month monitoring blood tests, monitoring side effects,
trezting side effects, preventing suicidal thoughts,
preventing depression.

The next major event was & change in the Interferon.
The molecules changed in such a way that it didn't need to be
given Monday, Wednesday, Friday, it could be given just once a
week. So now the treatment was once a week Interferon plus
the Ribavirin and the efficacy or the ability to cure type one
Jjumped tc around 40 percent, 35 to 40 percent after treatment.
And 1 treated many people with type one, type two and type
three hepatitis C over the years. And I went to support
grours to help people uncerstand what the treatments were.

Sc for a number of years that was the standard of
care treatment. Then the next major event was not a new
medicetion but an additional medication. So now we had a
three—drug cocktail. The three-drug cocktail, Interferon,

Ribevirin plus a new class of medications that directly kills

l the virus made the efficacy or the ability to cure the disease

in type one go from 30 to 40 percent to around 60 percent.
That was about a year, year and a half ago we started giving

| that treatment.
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However, we had some problems because when I talked
to you about the toxicity of the prior treatment, this
treatment was much more toxic. Now we had a proklem with more
side effects. One of the medications was associated with a
rash that, bellieve it or not, could kill a person if that rasn
became out of control, it became a systemic propblem. So I
treated only a few patients with this regimen for fear of
toxicity.

But now we have a revolution in the treatment of
hepatitis C whereas we might —-- we will have at the end of
this year, treatment that does not include Interferon at all,
no more needles. There is a new treatment coming out, which
is the Ribavirin plus a new mclecule that has been shown in
trials to be nearly 100 percent effective in type two and
three hepatitis C in clearing it and curing it for 12 weeks,
just two pills, no more shots.

For type one in 2015 or late 2014 we expect to have a
similar regimen with not just —— not two pills but one piil,
that's all, no injections, for 12 weeks once a day with a
nearly 100 percent effective rate in killing type one
hepatitis C. Why? Recause these drugs are not like all the
cld drugs, these drugs are directly virucidal or they kill the
virus directly.

So in the world of treatment of hepatitis C, 1it's all

about to change and it's -- it's one of the most remarkable
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scientific improvements I have ever seen in practice where

we'’ l go from a treatment that's toxic and difficult to one

that nas no side effects and is nearly 100 percent effective.
So T'm telling my patients now to hold off and just

wait pecause I1'11 be able treat them very soon with this

reg.men.

Q Thank you. Ask you a few questions on it. If I
contact —- contracted hepatitis C virus today ——

A Yes.

0 —— okay, and as 1 understand it, I then have —-
if T nhave a sufficient viral load —— you know, I contact

ercugh to where I've got it, ckay?

A Yes, sir.

Q I may or may not have symptoms?

A That's correct.

Q Okay. And the majority of the people who
contracted do not have symptoms?

A That's correct.

Q But —- but they still have 1it?

A Yes.

9 Okay. And that —-- that's why I believe the
majority of the population that has hepatitis C right now
doesn't even know 1t.

A Is it the majority? I don't know, but it's a

significant proportion.
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Q Okay. And like the baby boomer generation, my
generation, doesn't —- like CDC within the past year recommenc
that every single person in baby boomer age get a hepatitis
test?

A That's right. The Centers for Disease Control
last year recommended that not only patients who have some
risky history of behavior that could meke them at risk for
hepetitis C get tested, but it's recommended that every

American no matter what, between -— born between 1945 and 1965
" gets a screening test for hepatitis C. Why? Well, it's Jjust
so that the epidemiology tells us that that group of pecople is
at the highest risk for getting hepatitis C. And the CDC
recognizes that these —— these new treatments are so powerful
and so effective that a potential cure of this disease 1s on
'lthe horizon and no more liver cancer from it or cirrhosis from

it.

| e And -~
| THE COURT: I don't know if you mentioned this, but
it can be sexually transmitted as well.

THE WITNESS: It can be sexually transmitted.
il THE COURT: That was a question —-—

THE WITNESS: That's actually a low risk
transmission, whereas hepatitis B, a different virus, 1is
almost universally infectious that way. But hepatitis C 1is

not —— 1s —— can be, but it's a low risk.
i
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THE COURT: Ckay.
BY MR. WRICGHT:

o On -- some statistics I1'11 ask you about. Are
those infected with hepatitis C, about 85 percent end up with

re cnronic version of this viral illness? In layman's terms
that means 8% percent are not symptcmatic; 1s that —-—

A That means that 85 percent of those people who
have nad an incculation or an exposure, will become chronic.
Now, it doesn't mean that all 85 percent of those patients
didn't have some inkling or scme symptom of something wrong.
It simply means that the rate at which the virus becomes
chronic is 85 percent. In contradistinction to something like
hepatitis B, whereas an adult, if I became infected today, my
chance of clearing the virus and not having a chronic
infection with hepatitis B is 95 percent. So only a five
percent risk of a chronic form. So the what the 85 percent
refers to is the indolence of this virus, hepatitis C, and
that the great majority, 85 percent, will have a chronic form
and not clear it on their own.

Q Okay. And in —-- in the instances we are talking
about at the —— that is the subject of this case, the patients
on the 21st of September and the 25th of July, those patients
that are on the chart and everything that got hepatitis C,
those were chronic patients —-- pardon me, used the wrong word,

acute patients?
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A Yes, sir.‘

Q Okay. They were symptomatic?

A Yes.

Q And I can —— I can start out —— and if I'm
exposed to hepatitis C like at —— at the clinic, 1f I am goinc

to be acute normally it occurs within how many months?

A The -- the period of time between the
inoculation and the development of symptoms varies somewhat
but it's generally between four to 12 weeks.

" Q Okay. So if I'm exposed at the clinic and I'm

—— I'm either going to be non-acute —

A Correct.
Q —— and may not even know it —- about it or then
i four tc 12 weeks on —— generally I would have symptoms and

have acute hepatitis C?

A I think that's accurate.
“ O Okay. And -— but if —— 1f we wanted to know 1f
even a person doesn't know it, if we wanted to test every
person for three weeks that went to a given clinic that is
getting a blood sample and doing specific tests to count the
stuff you count, liver enzymes or scmething?

A Yes.

Q Okay. So you could find out whether someone has
contracted hepatitis C regardless of whether they have

symptoms ?
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A Correct.
Q Okay. In the U.S. approximately four million
people nave chronic hepatitis C. That would be like two

percent thev're talking about?

A Yes.
Q Around 75 percent of Americans with chronic C
hepatitis are unaware of their condition. The —- these are

from CDC when they put out the recommendation to get tests for
baby bcomers. One of every 33 baby boomers, those born
between '45 and '65, are living with hepatitis C infection.
Those all make sense to you?

A Yes.

MR. STAUDAHER: Just for the record, I don't
necessarily object to this but I'd just like to know what the
basis cf the statistics —-- what year it was done and what the
information entails.

THE COURT: Would you show that to Mr. Staudaher.
While he's doing that, I'm just curious, why —— 1f you know,
is the baby boomer generation at particular risk for hepatitis
C?

THE WITNESS: The baby boomer generation —-

THE COURT: Is it that crazy behavior of the '70s or
what?

THE WITNESS: 1It's a combination of crazy behavior in

the '60s and '70s and lack of knowledge about its transmission
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as more invasive surgical procedures, blood transfusions
became available.

THE COURT: Ckay.

MR. WRIGHT: Ancd the —— just —— just so it's clear
for the record, I am talking about statistics and concitions
from August, 2012 —-

THE COURT: All right. Thank you.

MR. WRIGHT: —- when I'm using these statistics.

BY MR. WRIGHT:

Q Now, when someone — you talked about a patient
having hepatitis C and clearing up on their own?

A Yes.

Q Okay. Explain what that means.

A That means that if I were to be inoculated right
now with hepatitis C and I had an acute form of the infection,
in four to six weeks from now I became tired, fatiguec, my
urine turned brown, my eyes turn yellow. I was having acute
hepatitis C infection. My liver is inflamed, the liver enzyme
test would be elevated. There is a probability or certain
percentage of patients whose own immune system reacting to
that infection will neutralize it.

Well, how do we know? Well we would test patients,
measuring the actual amount of hepatitis C in the virus. We
have blood tests that can measure antibodies too, but we also

have blood tests that measures the amount, the number of

KARR REPORTING, INC.
18

002731




11

12

13

14

15

16

17

18

23

24

25

viruses per milliliter. Those numbers can go in to the
millions.

You can have a test result where there's 10 million
viruses per cc or seven or eight million. But sometimes that
number quickly drops off to under a million, to under a
huncdred thousand, to under ten thousand suggesting that the
immune system is clearing it on its own. There are a certain
nunber of patients who don't require therapy who will clear it
and be immune to it or better that particular viral infection
is cleared. 1It's not clear that they'll be immune forever for
anocther infection.

o) Thank you. Now, I want to move on back to the
clinic, the endo clinic, when you were there. Tell me about
the quality control and certifications that took place. I'm
talking about prior to CDC, sc like 2006, 2007 time frame.

A They were —- surgical centers are —— well, can
be certified to operate by Medicare, by an organization called
J-Co or an organization called AAAHC. 1It's an acronym. If
you'll forgive me, I always forget what it stands for. But
that's an organization that will accredit an ambulatory
surgical center based on a number of quality factors and
evaluations.

Our center was accredited by AAAHC twice. And the
last accreditation and I don't remember, sir, the exact date

cf that but it was I think in 2006 cr '07. That accreditation
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was a three-year accreditation to our organization, which was
for them the highest level of accreditation. We had Medicare
accreditation and AAAHC accreditation at the hichest level for
lthree years.

Q The -- the process ——- the most recent AAAEC
accreditation, tell the jury about what the process and
I cn—-site inspections, exactly how it all worked.

A To the best of my memory, the evaluation
occurred with two people. One was an anesthesiologist
I interestingly and the other was an evaluator. 2And for a
number of days, I believe two or three, these two people
| evaluated our clinic locking at every aspect —-- our surcical
center, looking at every aspect of its operation from how
patients were processed, how procedures were done, the
Ipaperwork, the history and physicals, the way the medications

were used, the way the medications were stored, every aspect

of the operation was evaluated. For a comprehensive list of
-— of those you would have to refer to the —— to that
crganization.

I Q Okay. And at -- at the time they watched

procedures, correct?

A Yes.
Q Okay. And looked at all of the books and

records?
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0 Okay. And do you recall at —— and ultimately
there was an ending — end of accreditation meeting?

A There was a meeting. There was a meeting before
these two gentlemen left where they would sit down with us,
sort of an exit meeting, and tell us about their —- their
cbservations and their experiences. And I remember one of
them saying that not only did we pass and not only would we
get the highest accreditation, he called our endo center a
model unit.

Q Okay. Did you believe that at the time,
correct?

A Yes.

Q And when you were working there, we have heard
evidence maybe you have heard from reading the papers,
anecdotal stories about feces being all over the walls, on the
ceilings end just being a filthy place. Is any —— any of that
accurate?

A I don't believe so. 1 never saw that. I don't
believe that's accurate.

Q Okay. Was -- I mean, this was a modern
cperating up to standard clinic that you were proud of and the
cther physicians were proud of; is that correct?

A I would say that that's accurate. Was it —
were there other issues? Of course there are issues in any

business that need to be addressed, but your statement is
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accurate.

Q And was —— was there —— and it was accredited by
Medicare?

A Yes, it was.

Q Okay. And how about Quality Care Consultants?
Do vou know about that?

A You know, I know only a little about that.

Q Okay.

A I know that Quality Care Consultants who I had
never met before, was an independent company that purported to
accredit or evaluate surcical centers. I know that they were
hired. I didn't hire them, but they were hired to evaluate
the operations, to give us an independent view of the surgical
center.

Q Okay. With AAAHC, do you remember the
deficiency they identified?

A There was one deficiency that I recall that they
identified and that was —-- the only concern that they gave to
us was that our history and physical form that we had for the
patients before a procedure wasn't consistent. Some patients
had a printed out dictated history and physical, some patients
had a form filled out in the clinic before the procedure. So
they asked that we make that more consistent and as soon as
they did I generated a — & universal form that we could use

in response to that one deficiency that was recognized.
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o And -- and do ycu recall at that time them

expressing —— or I'm not sure at that time, do you recall

testifying about how impressed and in awe you were of Dr.
Despair because of his ability to manage all of that clinic
and get that accreditation?

A I do remember that, ves.

Q Okay. And that's true, correct?

A Yes, 1t is.

Q This is a rigorous national accrediting of the
organization that gave you all the highest rating available?

A That's correct.

0 Now, the patient numbers at the clinic —— I'm
going tc ask vou questions abcut how it operated and the
efficiency of the procedures themselves and how you were able
to safely accomelish the numbers that were accomplished. I
asked you yesterday about yvour procedures back in Buffalo. Do
you recall that?

A Yes, 1 do.

Q Okay. And that was in —- you were right out of
" —— well, right out — ricght out of a long schooling but you
were ust getting your rfeet wet, correct?

A That's right.

Q And you've become better at your practice the

more ycu practice.

A That's true.
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Q Okay. And at that time, in Buffalo, on your
endoscopy day at the hospital you were doing, I think you
said, like 14 to 17, that range?

A That range.

Q Okay. Cf procedures, correct?

A Correct.

Q And here —— we're moving up to the 2006, '07 —-
cr 2007 time frame -- I'm unclear as to the time frame but
you, I believe, were doing —— you yourself 24 or 28 to 34

procedures I recall testimony of.
A Correct.
Q Okay. So you were —— you in your room at the

Shadow Lane clinic on a given full day, right?

A Correct.
Q Okay. Were doing 28 to 34 procedures, correct?
A Correct.

0 And what —— what is it about the way the clinic
cperates and 1s set up and it's equipment and employees that
allows that many practicing —- that many procedures to be done
and explain why they are safely done?

A Well, it was —-- it was set up in a way to be
very efficient. So when patients arrived, the intake process
was done efficiently, the IV line was placed, the patient was
-— by the time I arrived at 6:45 or 6:50 in the morning,

usually two patients were already ready to be —— to undergo a
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procedure. The sedation is -- acts quickly where —— when I
told you yesterday that 1 used to dc Versed and Demerol and
give that sedation, that could teke three, four, five minutes
to work, but propofol can take 15 tc 20 seconds to work. So
in 15 to 20 seconds the patient s perfectly anc adequately
sedated so that is a highly —-- & high improvement in
efficiency. A patient is sedated, comfortable, the sedation
is better, the patient's more comfortable so the procedure
goes well.

Now, I told you vesterday about using Demerol and
Versed when I was first in practice and in training. Doing a
colonoscopy that way, I would have to stop and give more and
more medication for many patients because it was
uncomfortable. But with propcfol, patients are very well
sedated and comfortable. So that improves the efficiency
dramatically.

Also we —— we purchased a —— & system to make a note.
Whereas when I was in practice in Buffzlo and even in Stony
Brook as & trainee we dictated every report. So that means I
left the area, I sat down at a teble like this, I either used
a dictaphone or a telephone anc I dictated the entire case.
Well, that takes time. We boucht a system called ProVation,
which was a computer system that as soon as I was done with
the procedure, I walked two steps tc the computer and with a

number of clicks of the mouse a note was generated in real
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time and that took a minute tc do once you got used to it.

So a patient is sedated quickly, after doing
thousands and thousands of prccedures and many of the doctors
acain doing thousands of procedures were cuite efficient at
this skill. Once the procedure's over the note is generated
in a minute and that note is printed and given to the primary
care doctor and 1s part of our record. So when I finish that
note I simply walk to the next room, which is a few feet away
and the patient is ready to be examined endoscopically.
lPatient's already been pre-op'cd, the patient's already been
interviewed, the IV line is in.

So there's —— I lock at the chart. I make sure the
history and physical's on the chart and if it wasn't I didn't
Ithe procedure. It's to make sure I'm doing the right
procedure, to make sure the indication's correct, to make sure
everything is correct. Then I start that procedure and the

process starts again.

Now, while I'm doing that, the other —-— in the other
room the patient is -- has been wheeled out to recovery and
the next patient is beinc processed to get ready. So in that
way the efficiency is very high so I can do, comfortably, four
to five procedures per hour that way. Now, an upper endoscopy
takes three or four minutes or five minutes. A colonoscopy,
| 1ike I told you yesterday, varies.

If the anatomy's very easy and the patient is very
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comfortable it can —— it can take me cne To two minutes to get
to the end of the colon. 1In a petient who's in his 7C0s or
80s, especially a woman who's had any operations, that could
take much longer, it varies. So I could comfortably do four
to five procedures per hour. Thet -- that sometimes changed.

If I had a difficult case 1T wculd go cown to three.
If I had a number of upper endosccpies, 1T might ¢gO Lo six oOr
even seven in an hour because there's -- There's relatively
easy tc do technically. Once vou learn how to pass the
endoscope safely, it's only thick as my pinky, the procedure
is —— is only about two or three feet intc the intestine so
it's very easy. So that's how these -- the clinic was set up
to be efficient.

9] Okay. And the -- when you are —- you have
completed and you go over to the computer or the ProVation
program and essentially you make —- finalize your report and
notes and with that are actual photcgrephs and the document
all that you are reporting, ccrrect?

A That's correct.

Q And then a —— a report -- I don't know 1f it's
that report or does something else then go to the discharge
nurse to talk to the patient?

A That note goes to the discharge nurse.

0 Okay, that note. And the — you have done ——

normal procedure, you or another physician with the practice
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would have seen the patient prior to this procedure?
A Absolutely.

0 On the medical side?

A Yes.
Q And that's normally when the history anc
phvsical's taken and you were figuring out what -- is a

procedure needed and what's the procedure golng to be and
that's written up and then those records are there waiting
when the patient comes in for procedure day?

A That's correct.

Q Okay. And then you do —— do the procedure and
then —— of course the patient has been sedated and you con't
go out and consult and sit down and go over everythinc with
the patient at that time, you schedule a return visit
normally?

A Normally, yes.

Q For the patient to come 1in, to explain any
issues, correct?

A Correct.

Q And so the discharge nurse gives a brief
explanation like went okay, whatever, sets up the appointment,
correct?

A Right.

0 Now on those —-- those procedures and my —— my

it estimate, 28 to 34 as being an average for you on a day where
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you worked full-time ——

A Yes.
0 —— there, that's accurate, correct?
A Yes.

Q Okay. And on one day you actually aid =0
procedures; 1s that correct?

A I did, vyes.

Q And you were —— you hadn't plannec on 1t7?
A No.
Q Okay. It was patients all scheduled anc one oI

the other physicians, who was that?

A Dr. Carrera became acutely i1l anc needed to go

| to the hospital. He was scheduled to take over, he couldn't

breathe because of asthma and I was —— I had to contirue and T
continued for an actual full day, from 6:45 until 3:3C, £:00.
I didn't stop because these patients were there, they were
prepared, it was unfair to have them just be canceled so I —-
I wes —— I was okay, I did it.

0) Okay. And —-- and you did it safely —-

A Yes.

Q -— correct? I mean ycu were tired and 1t takes
stamina?

A Yes.

0 But you didn't at any time cut corners, skip

things or anything like that?
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A No.

Q And you —-- you never have in the practice, not
just on that 50 patient day, but any day, correct?

A Correct.

Q It was —— 1 can't remember —— you have already
testified and I don't remember who was questioning you, but
apout the different, we call it speed, how fast someone is in
performing a colonoscopy —-—

A Yes.

Q —-— or an upper endosccpy and you called it

efficiency?

A Yes.
Q And you -- you are very efficient?
A Yes.

Q Okay. Other —-- other doctors take longer if we
lock at it in time to accomplish the same thing?

A Correct.

Q And it depends a great deal on the person's
skirl and expertise, correct?

A Correct.

Q And you were aware that Dr. Desai has the same
skill and expertise in your judgment?

A Correct.

Q And Dr. Desai looked up to you for your

expertise and clinical skills; is that correct?
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A I believe that's true.
Q Okay. And he manifested that by consulting with

you, correct?

A Yes.

Q Asking advice?

A Yes.

Q Referring complex patients —— complex matters to
you —-—

A Yes.

Q —— correct? And not just Dr. Desai but other

Iphysicians in the clinic say they had an acute hepatitis C

case or some novel issue, they would come to you for
assistance, correct?

A Yes.

o) Now, on the colonoscopy, we've heard testimony
about the insertion of the endoscope all the way to the end,
the cecum, okay?

A Yes.

0 And we heard about using air, water to assist
getting it 1n there, the endoscope, correct?

A Yes.

0 And then it's withdrawn and —— 1is inspection
taking place on the way in toc?

A Yes.

0 Okay. So on the way in —— and as you're putting
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it in, you're lookinc at a monitor -- I mean you're actually

watching it on the screen, correct?

A Yes.

Q The room at that time is darkened?

A Yes.

Q Okay. And the GI tech would be assisting you

and 1f —— even at times if you needed to move the patient a
certain way Or apply pressure because you are navigating the
colon, correct?

A Correct.

Q And it is -- that —- during that trip pain would
be invclved, correct?

A orrect.

o) And the -- the patient is feeling no pain
because they are under the effect of propofol?

A That's right.

Q And the patient even may be moving around,
correct?

A Correct.

Q OCkay. So it's —-- someone could think like the
patient 1s hurting but the patient is feeling nothing and is
-— I mean the patient is not cognizant of any pain.

MR. STAUDAHER: Objection. Speculation, Your Honor.

THE COURT: Well, I mean if —— if you know.

MR. STAUDAHER: The patient —— what the patient's

KARR REPORTING, INC.
32

002745




10
11
12
13
14
15
16
17
18

19

21
22
23
24

25

" actually feeling.

MR. WRIGHT: Well, I'm just not verbalizing 1t well.

THE COURT: Ckay. Then maybe say it a different way.
BY MR. WRIGHT:

Q A patient can be moving and twitching in
different movements, correct?

A Yes.

Q Okay. And does that mean the patient 1is
hurting?

A Well, that's a difficult question because you're

" asking about a perception. Pain is a perception. Pain is the
generation of an impulse throuch the nervous system to the

brain where it's perceived as pain. So that the stimulus

that's causing this problem can be addressed. Either move
your hand away from the hot fire or otherwise. So even if a
patient is moving or twitching a bit, it's because there's
some —— there are still some responses generated in the brain

to that stretching of the colon that makes the patient move.

But 1s it an awareness or is the patient cognizant of pain? I
believe that that's not the case.

Q Okay. That's what the propofol is for?

A Yes.

Q Okay. And propofol has this amnestic effect
" that the patient isn't even going to remember -- amnestic,

like amnesia, right?
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THE COURT: Amnesia. So if they did experience pain,
they're not going to remember 1t anyway?

THE WITNESS: Well, rememoer that propofol is a deep
sedative so when the patient awakens from a deep sedation like
that, they'll be —— they'l. e no memcry of any event that's
cccurred.

BY MR. WRIGHT:

Q Okay. I —— - may have —— like with an upper
endoscope I wouldn't ever xnow it happened but I might like
have a sore throat after it happens?

A That's possible but I took pride in never doing
it to —- in such a way that the patient had a sore throat.

0 Okay. So —- I mean if —— or if there might be
some discomfort or something kecause T underwent the
procedure?

A Right. You might have a little distention in
the belly from the air that was used, you might have a little
ache from the stretching that had occurred, you might have a
sore throat from the scope being passed into the esophagus,
ves.

0 Okay. And vou testified yesterday and the
questions were being asked at the time about giving more
propofol at the end of the prcocedure. Okay?

A Yes.

Q Whether the CRNA should give an additional dose
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because this is monitored incremental anesthesia being
provided, correct?

A Yes.

Q And you don't want -— I mean vyou, the CRNA —-
the goal is not to overmedicate, correct?

A Correct.

0 Because there —-- there can be all those bad side
-— Or results?

A Yes.

Q Okay. And so yocu have -— in a colonoscopy you
talked about reaching the end and then coming back out,
withdrawing the scope. Thet is the easy part as far as no
pain?

A That's right.

Q Okay. Because 1t was getting it in there, now
it's just sliding it out?

A That's right.

Q And so once you are in there and starting to
slide it out, you are —- you saw what you saw going in, right?

A Correct.

Q And now you're coming out and you have a good

sense as the physician, how close you are to the end of the
procedure, correct?
A Yes.

Q And when you testified about you would say to
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the CRNA I'm almost done or I'm puliling out or I'm at the end,
you all are working as a team?

A Yes.

Q And you —— what ycu are indicatincg to him is
that ycu mean no more propofol may be needed because I'm done,
I'm going to be finished; is that fair?

A That's fair.

Q And if -- mavbe vou're pertway out, there's
polyps or whatever you neec tc do with the additional
procedures, you may say 1'm gcing tc be a little bit longer,
right?

A Yes.

o) Okay. And a CRNA who is monitoring the patient,
the blcood, the oxygen, watchinc the patient, is going to make
a determination whether it to addition -- give an additional
dose, correct?

A Correct.

Q But as far as communicating to the CRNA, I'm
almost done or I'm pulling out, that is a signal that no more

propofcl is needed?

A That's correct.
Q Now, on the colcnoscopy there was testimony of
another physician who talked about at the end —— he went like

this and talked about looking at the other -- other end of the

rectum on the way —— a final look. Do you know what I'm
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talking about?

A It's called retrofiexion.

0 Retroflexion, that's it. And do -- do some
physicians do that at the begirning?

A Well, I don't know. I know that my training anc
| practice was to do that at the end.

0] Okay. Do you know how other older physicians
were trained?

A No, I don't.

" Q Okay. Now —— while I think of it, you would

work at UMC on occasion?

A Yes.

Q Okay. And you all —- were you assigned to a
particular hospital to be on call or did you go to various
places 1f you got a call when you're not working in the endo
clinic?

A When we were on call we had beepers at that
time, at 5:00 if I was on call, then that meant that I was on
call for every hospital that the grcup covered, every hospital
and that could mean when I started eight hospitals, then nine
hospitals and then finally 12 hospitals.

Q Okay. And the work that the Gastro Center of
Nevada did for UMC, you were aware cf you and Dr. Desai and
the other doctors treating the uninsured and indigent patients

at UMC; is that correct?
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A Yes, sir.

o) Okay. And you're awere that that went on from
1981 approximately, all the way up to the closing of the
clinics, correct?

A Yes.

Q And that was something that ycu as a partner and
the clinic undertook at UMC tc provide that care and that was
-— free care on your part, correct?

A Yes.

Q And do you recall in 2007 an award being given
and a clinic being recognized for that service?

A I don't remember that.

Q Okay. Do you recall going to a meeting with the
UMC -- what were they called, Internal Medicine Residency
Program with Dr. Wahid and yourself and Dr. Carrol —-—

A Well, I'm Carrol so —

Q I'm sorry. You cuys all lock alike.
A I know, we all look alike.
Q Yeah. Do you recall a meeting where you went

and it was a discussion of recognition for vou all for giving
this free treatment and a -—- a thank you for the feaching
practices that you all were dcing?

A We had a number of meetings at that time. Tt's
important to understand this. It's hard to understand, but we

were a private practice, we were not hired by UMC, University
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Medical Center. University Medical Center is -- at that time,
was the only hospital in this valley that had residents and
taucht medical students from Reno. Dr. Desai had started a
relaticonship with UMC long before I arrived that was very
solid and very strong in which even as private practitioners,
we took those residents on and every month had an assigned
physician to take those residents on a GI service and see
consultations no matter what the insurance, it didn't matter.

SO the students and those residents were taught by us
and it was a very valuable part of UMC's residency program.
They have to have cardiology and pulmonologist and
gastroenterology services to be accredited program. We
provided all that care in the middle of the night, a patient
with complex problems, no matter —-- and independent of the
insurance. Of course, the University Medical Center was
pleased and happy with that because we provided such a
service. We even went to their —— their free clinic and
rrovided service and we were available 24/7, 365 to that
hospital.

So, yes, there was recogniticn for that from UMC and
we had many discussions about how tc make it better and how to
improve the teaching. And I even came up with a GI Jeopardy
idea to teach the residents in a game show format so they
could learn GI very well. We were proud of that. Was it

difficult? It was terribly difficult. Did I grumble? Did
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people grumble when a host of patients with no chance of ever
reimbursing us occurred? Yes. But we did it because Dr.
Desai had established this relationship.

Q Thank vou.

THE COURT: Those were students out of Univers:ity
Nevada Reno Medical School?

THE WITNESS: Yes, residents, students, interns.
BY MR. WRIGHT:

Q Now, you testified yesterday about after Dr.
Desai's first stroke and —— and I'm focusing in on October --

October, 2007. Okay?

A Yes.

@) And he had gone to India for vacation, correct?

A Yes.

0 Okay. And then he was —— didn't come back as
expected?

A Right.

Q Okay. And you all learned that there -- that he
had had a stroke?

A Yes.

Q Okay. And the -- I want to be clear on the ——
first, I'm going to talk about the time frame of it. You
testified about a meeting that was called, correct?

A Yes.

0 And that was -- do you recall which doctor
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cal_-ed the meeting?

A To my recollection Dr. Nayvar was adamant that
we needed to have such a meeting to clarify the situation and
to understand how to move forward if Dr. Desai was 111 and
incepecitated.

Q Okay. And so that's — and that meetinc —— it
-— 1t's given in the records that the stroke occurred on
September 29th, 2007. Okay?

A Okay.

Q So using that as a benchmark, when he ultimately
returned it would have been into October, 2007. Okay?

A That's right.

Q And you hac the meeting —— and that's the
meeting that Dr. Nayvar cailed and that's the meeting vyou
testified about in which he stated, if I get this correct,
that he —- he appeared and he didn't look healthy, correct?

A Correct.

Q And he stated that he expected he would be out
for three to six months?

A That's the best of my recollection, ves.

Q Okay. And it was at that meeting that he

assigned yourself to Shadow Lane, correct?

A Yes.
0 And Dr. Sharma to the new Rainbow clinic?
A Yes.

KARR REPORTING, INC.
41

002754




11

12

13

14

15

16

17

18

19

F'

0 Dr. Mason to Burnham. Did T get that right?

A Yes, you did.

o) Okay. And thereafter —— so if —— 1f -- 1if this
-— do you recall if this mid-October, do you know?

A I don't remember the date.

Q Okay.

A I think it was earliy October but I don't
remember the date.

Q Okay. And thereafter, for a period of about two
weeks, you were managing the practice, running Shadow Lane?

A Yes.

@) Okay. And then you testified that Dr. Desal

returned, correct?

A Yes.

Q And he incrementally came back into the
practice?

A Yes.

Q You testified about him rebuking you because oI

some of the changes you had made, correct?

A Correct.

0O And when he came back, first it was a period of
only seeing patients, correct?

A That's right.

Q And I -- I think that was —— do you recall that

time frame?
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A I recall that he came back, he becan to see
patients in the clinic but was not ready to do endoscopy
because of the weakness in —— as 1 recall the right hand.

0 Okay. And I -- I think the time frame is that
l within eight weeks from the meeting he —— he was back full
bore; 1s that fair?

A Well, I think it's fair. Again, 1t's hard for
me to remember exactly this -- these weeks that passed but I
think that that assessment 1s accurate.

Q Okay. And so -— and -- so we would be early

Decemper? I mean if this was —— started in October, October,

—
-

Novermber, by December 2007, by being fully back, I'm talking
about he's back working the way he had been before, correct?
|
I A That's accurate.

Q Okay. And aside from —- aside from all of his

management of the practice, he also carried a full load as a

partner, correct?

A To the best of my reccllection he —— he resumed
a full loed.

Q Okay. Now, I'm talking about before his first
Ilstroke and after.
A So just be a little bit more specific.
Q Okay. I just want it clear that even though he
llwas managing the entire practice, on top of managing the

entire practice he was working just as hard as you were?
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A I think that's reasonable.

0 Now, I want to move tc the CDC coming in and
that's January, 2008. QOkay?

A Yes.

Q Now, vou all —— all the physicians, everyone at
the clinic had no idea of any hepatitis C transmission or
issues, correct?

A That's absolutely correct.

Q Okay. However, certain patients of the clinic
had come into the clinic with hepatitis?

A Yes.

Q Okay. And these were patients that turned out
had had a procedure like on —- on September 21st, right?

A Right.

Q Okay. And then they became il1, symptomatic,
and their physicians referred them to the specialists -——

A Which were us.

Q —— and so you were seeing —— and I don't mean
all of them, but a few patients that had turned out were

September 21 patients, right?

A Yes.

Q Did you answer?

A Yes.

Q Okay. The — and still there was no recognition
in any of that by you or anyone that it was any —— their
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having hepatitis C may be connected to your clinic?

A Yes. To be clear, thcse patients —-- some of
those patients did come back to our practice because, like I
told vcu, we were experts n the management of hepatitis C.
None of those patients thougn came back to me personally ——

Q Okay.

A —— but they cid come back to the practice and to
my knowledge there was no recccniticn that these few patlents
thatrcame back with acute hepatitis C had had the transmission
at our facility.

Q Okay. And so we come to January and once again
it's —— it's of record that January 9, 2008 was the day CDC
knocked on the dcor. Ckay?

A Okay. 1'll take —— that's true.

Q And you were at the clinic or at the Gastro
Center?

A Yes.

Q Okay. And it was in the afternoon?

A To the best of my knowledge I think that's true,
in the afternoon.

0 Okay. And what —-- how did you first learn what
was happening?

A I first learned what was happening through a
phone call on my cell phone from Dr. Vish Sharma tellinc me to

go —-— please go see Tonya Rushing because there are some
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representatives from the Health District and from the CDC
there, in her office on the fourth floor, and he told me then
and there that they say that there may have been a hepatitis C
transmission at the Endoscopy Center so please c¢o see what's
happening.

Q Okay. And so ycu immedistely went?

A I went up to the office.

Q Okay. And it was Tonya Rushing, she's the Chief
-— CO0, the business manager; 1is that failr?

A That's fair.

Q And at that time in the meeting there were a
number of people, correct?

A Correct.

0 And they were representatives from the Southern

Nevada Health District?

A That was one, Brian Labus.

Q Okay, Brian Labus. There were how many from
CcbC?

A I think there was just one.

Q Okay.

A A female. And then there was a representative

from the Bureau of Licensure, to the best of my recollection.
Q Okay. And we've called that the BLC in here.
A Okay .

Q And tell me what you recall about that meeting.
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A That meeting was to tell us that this had —-
this had possibly occurred and Brien Labus saild that there was
evidence that one patient had had a trensmission of hepatitis

C on July —— July 25th, 2007 and that three patilents hac had a

transmission on June -— excuse me, September 21st, 20C7. And
we were informed that the -- they needed to do an
investigation and an analysis of tne —-- of the practice to try

to understand what happened.

Well, you can imagine, I was shocked and I didn't
believe it because I never heard of thet before. Remember, I
went through all the risk factors of hepatitis C. I had never
heard of & transmission in an endoscopy center before. But we
immediately agreed. I said of course you can look. Anc they
-— they said they'd be back tomocrrow to start the process.

Q Okay. And were —— do you recall that you were
skeptical that the transmissicn was related to the clinic?

A I was initially skeptical, yes.

Q Okay. And do ycu recall gquestioning them about
—— are — I mean they -- they were reporting acute hepatitis C
cases they were talking about, rignt?

A Yes.

Q And do you recall gquestioning them about are you
sure? What tests, you know, how did you verify and confirm
that?

A I don't recall using that phraseology.

KARR REPORTING, INC.
47

002760




10

11

12

13

14

15

16

17

18

19

0 Well, that's my phrase.

A I don't recall asking what tests were used to —-
to ecquire that information. I do remember saying are you
sure.

Q Okay.

A I didn't believe 1it.

Q And at —- at that initial meeting before — you
acreed we're going to completely cocperate, correct?

A Of course.

0 And who else was present on the clinic side;
yourself, Tonya Rushing?

A There was —— to the best of my recollection, I
mean this is five years ago, it was me and Tonya Rushing.

Q Okay. Do you recall Jeff Refuge being there?

A I don't recall that.

Q Okay. Do you recall that at that meeting an
overview was given of the clinic to the reviewers?

A I don't recall that. What do you mean by
cverview? Of how —— how it operated?

Q Correct.

A By the people —- the CDC and the Health
District?

0 No —

A Or that we gave it to them?

Q Right, like by Jeff, Tonya and yourself
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explaining to them what the clinic was, the procedures, and
how you all did it?

A I don't recall that, sir, at the first meeting.
I could be wrong, I just don't remember that.

Q Okay. Do you reca.l the —— at —— at the first

meeting discussing propofol?

A No.

0 Okay. Let me show you something and see I it
can refresh your recollection.

A Sure.

Q Dorothy Simms interview. I'm going to let you

reac this to yourself.

MR. STAUDAHER: Your Honor?

THE COURT: Yes.

MR. STAUDAHER: He's going to use another witness's
interview to refresh this witness's recollection?

THE COURT: He can use anything if his recollectZon

-— you can look at it and then see if your recollection 1is

refreshed. If it's not refreshed by this other person's

interview ——

MR. STAUDAHER: And that's a hearsay statement that

he's —

THE COURT: Well, he's not seeking to —- I mean, 1it's

“ the old plate of spaghetti example from law school. You can

show him anything to refresh his recollection but then,
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Doctor, you don't have to say your recollection's refreshed if
it's not truly refreshed. Do you understand?
THE WITNESS: Yes.

THE COURT: So look at it and then Mr. Wright will

THE WITNESS: 1If it is you have to say it is.

THE COURT: Well, he has to tell the truth, whetever
trat may be. So look at it anc Mr. Wright's going to direct
you somewhere and then he'll ask you if your recollection is
refreshed by looking at that.

RY MR. WRIGHT:
Q I'm going to show you pages nine, 10 anc 11.

MR. STAUDAHER: Is this of the grand jury or the

MR. WRIGHT: The Metro interview.

MR. STAUDAHER: Okay.
BY MR. WRIGHT:

Q and grand jury pages 38 to 43, Dorothy Sirmms, of
the BLC. Would you ——

THE COURT: Just read that over quietly to yourself.
BY MR. WRIGHT:

0 Right. This is simply the cover page soO that
you kncw and then the grand jury testimony about the
interview ——

THE COURT: Well, just let him look at it, don't, you
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know, you don't need to explain it all.

And just to be clear for the record, Mr. Wricht,
l
lyou're showing him statements that another person made,
correct?

MR. WRIGHT: That's Dorothy Simms from the BLC.

THE COURT: All right.

THE WITNESS: Okay, I've read this.
BY MR. WRIGHT:
" Q Does that refresh your recollection at al ?
A I still don't remember this interaction
I occurring that we talked about propcfol at that first meeting.

Q Do you recall at a later meeting?

A Yes.

Q Ckay. Do you recall that you all, the clin:ic,

told them you multi-used propofol?

No.

You don't recall that?

Recall telling them that we multi-used propofol?
Correct.

I — T personally don't remember that.

Okay. You —- you —-— at any meeting?

That I attended? No, that I remember.
Okay. You knew you multi-used propofol.

When did I know this?

(CRE - O G- O R S © B

At this meeting.
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A Wnich would be the second meeting?

Q You tell me which meeting.

>

I never knew ——

Q Okay.

A —— that we guote multi-used propocfol. I didn't
understand that term —-

Q Ckay.

A —— or that concept until this event occurred.

So the answer is no, 1 did not know thet there was any unusual
or any -- any unacceptable, quote, multi-use of propofol.

Q Okay. I didn't say unacceptable. I was just
asking, were ycu there when Jeff Krueger stated that we use
propofcl multi-use?

A I don't remember that.

MR. STAUDAHER: Objection. Hearsay, and that's an
improper —-

THE COURT: Well, he's already said he doesn't
remember. I think maybe Mr. Wright was trying to get him to
acknowledge that he adopted that or something like that. The
witness has said he didn't remember that occurring. So Mr.
Wright's going to move orn.

BY MR. WRIGHT:

Q Okay. I'm done with that. Okay. Now, at

the —

THE COURT: So the evidence 1s that that didn't —-
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there's no evidence that it ever occurred because he coesn't
remember. That's the state of the evidence right now.
MR. WRIGHT: I understand.
BY MR. WRIGHT:
o) The —— 1 want tc proceed with the CDC. Okay?
A Yes.
o) So you are —- they come 1n and they are

investigating and inspecting, correct?

A Yes.

Q And that's BLC, CDC and SMHD, right?
A Correct.

Q And it goes on for abcut 10 days?

A Yes.

Q And the —— you yourself zlso start trying to
investigate, correct?

A Well, not vet.

Q Okay.

A I didn't do anything formally, I didn't look at
records yet.

Q Ckay.

A I just -=— 1 just -- I just did what they asked
us to do like everybody else during their investigation.

o) Okay .

A But there was -— there came a time when I did

begin to look at how the patients were distributed on that day
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cnce the information started to come in. It's hard for me to
recollect the time frame.

Q Okay. Ckay. Well, first of all, you wanted to
kncw the patients, correct?

A Yes.

0) Ckay. PBecause they're telling vyou patients from
your clinic have hepatitis C and they are investigating to see
1f they got it there, richt?

A I remember that and I asked who are these
Il patients.

Q Right. Anc vyou told them that you needed to

Il know because imperative is quick treatment, correct?

A Yes.,

i 0 Okay. 1 -- I mean and that is true that the
faster you can get on top of it, the —- the better —— the less
the risks, the better the possible cutcome?

" A That's correct.

Q Okay. And you —-—- you expressed that, maybe not
" those words, but you wanted the identities of your own
patients.

i A They were our patients. I wanted to know who
they were because in acute hepatitis C, it's a rare event by
the way, it's very rare to have acute hepatitis C, in those

" patients who are identified as acute hepatitis C, the

literature suggests that if you can identify them quickly and
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treat with Interferon alone ycu have a 90 percent chance of
clearing the virus if you treat them. So I saic I want to
know who these patients are, they're our patients.

0 And their response?

A Sorry, we won't c¢ive you that information

because it's a HIPAA violation.

Q Okay. Even thouch they're your patients ——
A Right.
Q —— they wouldn't tell you who they were and you

expressed the need to get them treatment?

A I think I did.

Q Okay. And that —— that -- that posture or that
stance, that position by Southern Nevada Health District
continued? The we won't share, correct?

A Correct.

Q And the —- you were —— were you aware that more
patients were identified as hep C pcsitive incrementally as
the month went on?

A Yes, sir.

Q And you — you learned that because you were
getting reports, briefings, shared information from CDC and
Southern Nevada Health District?

A I learned that there were other patients in
addition to the quote three that had been reported that first

meeting, not by any transmission of information from a CDC or
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Heaith District representative but cn my own ——

Q Okay.

A —— from getting the infcrmation from other
doctors in our group calling me and saying, you know, patient
X hes hepetitis C, did that patient have a procedure on
September 21st? And by that mechanism I was able to identify
tre other three patients.

Q Okay.

A Not by any other means.

Q Okay. So they -- they —— the authorities,
rather than saying all of the agencies that were there cealing
with you, they did not prepare —- they did not share and
provide the information other than there were three at the
beginning, right?

A Correct.

Q And you learned like cver the month of January
-— I mean intermittently you would learn of other hep C
patients, you would find out who they are from one of your
partners.

A Correct.

Q And then you'd look at September Z1 and bingo,
you found additional ones who were hep C positive and had come
in to you all for treatment.

A That's correct.

0 And utilize -- now I'm going to stop there and
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go back to what was going on with Scuthern Nevacda Health
District, CDC, there came & pcint —— and BLC. There came a
point after like 10 days or sc where they were done on-site
inspection, right?

A That's correct.

Q And they —-- did they have exit interviews or
Jjust how did that work?

A There was one exit interview. 1 can't recall 1if
it was the day they left but there was an exit interview up in
Tonva's office at which time I first heard the concept of the
needle change on a syringe as a possible mechanism by which
this had occurred.

Q Okay. And that —— and that would be coming from
like Brian Labus or CDC?

A Brian Labus is the one who communicated that to

me. He said that it had been observed by the CDC

representative.
Q Okay.
A I asked are you sure; he said yes.

Q Okay. And did they tell you -- give you
recommendations going forward as to what —— what you should
change and do differently?

A I remember that there was a discussion and a
recommendation from Brian Labus, the epidemiologist to make a

policy to address this and to make it so that no needle
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changes occur and new syringe each time.

Q Okay. And it's in that discussion where Brian
Labus cr CD said do you have a policy?

A That's correct.

Q And what we're talking about is 4Cc you rave a
policy on injection practices for anesthesia, correct?

A Correct.

Q And they were talking about a written policy in

place, do you all have that, correct?

A That's correct.

0 And the answer was, nc, we don't, correct?

A Yes.

Q And you're —— and it was because —— or you tell

me what you told them as to why it happened.

A Well, the why not is that I never heard or
thought or had any inkling that such a policy was necessary.
It's like saying there's a policy on how to turn the knolb on
the endoscope. Well, there's no policy for that because we
spent vyears training on how to do that. So there's no policy
cn how to do an injection toward a professional individual who
spent years and has a master's degree in how to do that.

0 Okay. BRecause just like you don't have a policy
“ in place in writing on how to do the endoscope --

A Correct.

] Q -— and you are responding CRNAs are the trained
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experts and, nc, we don't have a written policy on how -- how
they're supposed to use a needle and syringe, correct?
A That is correct.

Q And Brian Labus suggested that you should have

cre’”
A Yes, he did.
0] As a recommendation.
i A Yes.

Q Ckay. And that's what prompted you to co ahead
and write it up and have everyone's —— the CRNAs sign it,
correct?

A Correct.

0O And that was the one bottle, one needle-syringe,

cne use of needle and syringe anytime it's used at all for

entry, toss it?
ll A Yes.

Q And one bottle of propofol will be used per
patient?

A Correct.

0 And never —- and then tossed if it's not
completely used?

A Correct.
" 0 Okay. And other recommendations —— I mean, do
you recall other things like discussions about multi-use of —-

when I say multi-use, I'm talking about a —— a common vial
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