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@) What other publication goes out of CDC?

A That was the other article that we talked about
yvesterday from Clinical Infectious Diseases. That is also a
publication.

Q Okay. That's that what I called a scholarly
article that was published in a journal?

A Correct.

Q But out of CDC, it's these two documents?

A Well, so again, the MMWR has authors on it from
Nevada, so it's not just CDC. It's also got authors from
Nevada like the scholarly articles you said the Clinical
Infectious Diseases article did.

Q Who publishes this MMWR?

A So it's — it's through CDC. 1It's a CDC —— but
you don't have to be a CDC employee to publish in the MMWR, 1

guess, is what I'm trying to say.

0 I'm not —— and the scholarly article —

A Yes, sir.

Q —— that's published in ——- what journal accepted
that?

A Clinical Infecticus Diseases accepted that.

Q Okay. And that's a -—— who reads that? 1I've
never got a copy.
THE COURT: They don't sell it on the newsstands.

THE WITNESS: I understand. So, you know, I'd have
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to look at their website to see, but see what they market
themselves as. But it's clinical infectious diseases, so
typically ID trained physicians, other physicians.

I mean, 1it's whoever wants to read it can access it,
and i1f you have a particular topic vou're loocking for, like 1
said, you can look, you know, on the Internet for PukMed, find
this article and, you know, 1if it meets whatever parameters
you're looking for, read it and use 1it.

BY MR. WRIGHT:

Q It's like —— tell me if I'm wrong about this —-
like when I'm done with this trial, okay, 1f I want to get
together with Mr. Staudaher, Ms. Weckerly, maybe the judge,
and we put together an article about this trial and the
intricacies of it and submit it through Nevada Staﬁe Bar
Journal?

A I'm not familiar with that journal, but that's
right. We - you know, we went through the authors yesterday,
wrote the article together and submitted if to a journal who
ultimately was interested in it and published it.

0 Okay. T follcocw. So the CDC MMWR, May 16, 2008,
right?

A Yes. The MMWR 1is May 16.

Q And the trip report May 15. And the —— the MMWR
goes ocut to whom?

A It's freely accessible on the Internet.
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Q Ckay.

A So it's typically read by public health people,
epidemiologists, health department people, but anybody can
Google it and get it on the Internet.

Q Okay. It says weekly. I guess I'm — I'm old
schocl. 1 expected this to come out weekly in my mailbox or
something. I mean, 1s it paper Or ——

A They do paper copies. They also send electronic
coplies 1f you're on their mailing list. I can't tell you the
distribution or who's on that list. But yes, they do'have
paper copies and they also have electronic.

0 Okay. And the conclusions and information in
MMWR is, the way I see it, the same as the trip report?

A Yeah. The conclusions are the same between the
Two.

Q Okay. Was there anything else different? This
looked 1ike to me it was the public synopsis of the trip
report.

A I was just trying to verify if we had the ——
because the CID article had more cases in it. I think the
MMWR and the trip report have the same number of cases at that
point in time, and the conclusions that we came to were the
same.

Q Okay. Now, after May, the final trip report,

did your individual conclusions ever change?
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A My conclusions about how transmission —-—

0 Likely cause.

A —— occurred in the facility? No.

Q Okay. And so it wasn't something where a later

report came out, this is it?

A This 1s 1it.

9; Okay. Now, I want to c¢o back to the trip
report. You talked about likely causes of the transmission.
Okay. And without focusing on August —-- July 25 or September
21, just combining it in general, you're there looking for

hepatitis C, okay?

A Okay .

Q Cause of transmission.

A Okay.

O The —— the likely causes you considered, let's

Just tick them off.

A So again, vou know, confirming the diagnosis in
these patients to confirm that transmission likely occurred in
the facility, and then we're looking at, you know, the
possible ways they could be exposed. So things that I think
about are as we talked about before, it's a blood-borne
pathogen, so blood to blood. So looking to see, you know, did
they have any finger stick testing where you prick the finger
to get blood.

0 And that —— the answer to that was no ——
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A Correct.

Q —— and that the finger stick testing is where
llthey would prick someone's finger there in the clinic, and
that just plain none whatsoever, they don't do that?

A Richt. They did not do that testing.

Q Okay. Go ahead.

A So we also lock for any medications or
injections that they received and the handling of those
medications.

Q Okay. And we talked about propofol obviously,
because that ended up the method of injection combined with
propcfol multi viai use ended up the likely cause of
transmission, right?

A Right. Correct.

0 But we also had saline we lcoked at.

A We lookec at, we -— go ahead.

Q And what's that other -- lidocaine. And we'll
come back to the medications. 1 mear, any others that were
like multi use and injected patient to patient?

A Well, sc the cther thing we talked about
yesterday a little bit for medicatior handling is healthcare
worker to patient transmission throuch theft of narcotics.

Q Okay.

A And we looked at what meds they use in the

facility and the healthcare personnel ended up getting tested.
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Q Okay. And so —— and on that, every healthcare
person at the facility came in and was voluntarily tested,
correct?

A That is my recollection.

Q OCkay. And so they provided their blood and they
were a1l tested and no one at the clinic had Hep C?

A None of the healthcare perscnnel did.

Q So that 1like —- that ruled cut that.

A And also, you know, the patients didn't get
fentanyl, and the narcotics that they had and were
administered to patients, and they had security measures in
place for those.

Q Okay. And go ahead anc —-

A So then other mechanisms for patient To patient,
we looked at equipment use on patients, specifically the
scopes and which scopes were used on which patients and how
they're handled, and the bicpsy ecuipment, I think, are the
main —-—

Q OCkay. And we've heard a lot here in the

courtroom over the last few weeks about reuse of bed sheets.

A Okay .

0 Likely cause of transmission of Hep C?

A No.

o) Okay. So I mean, we can —— 1 mean, that isn't

even something you would waste your time on, correct, for a
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viral blood to blood infection?

A Right. You know, when we do these
investigations, we're looking at the totality of care and
trying to correct anything we see regardless of if we think it
can result in transmission. That's why we looked at hand
hygiene and other things. But you're correct, I'm not
concerned about that as transmission in this situation.

Q And I —— a whcle list of things I can go
through. If the speed in which a colonoscopy 1s done?

A As far as transmitting and just focusing on the
procedure itself, not the turnover time for reprocessing of
instruments or the meds or anything?

Q Correct. Just by if I —

A I'm not concerned about that resulting in
transmission of hepatitis.

Q Okay. And the iésues like did I start — I'm
the physician, did I start to give a procedure before the
perscn was fully asleep?

A Right. 1I'm not —-- that's not going to be a
mechanism of transmission.

Q Okay. And ——

A Again, barring issues related to —-

0) Oh, correct. We're going toc get to the scope
[inaudible], but I'm just saying --

A Okay. Yes, just focusing just on that, sure.
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Q — [unintelligible] a physician, you know,
propofol's given and the person isn't under the influence of
l it yvet and the procedure starts, that's gcing to have nothing
to do with the transmission of hepatitis C?

A Not in isolation.

Q Okay. And the same thing if a patient 1s coming
to at the end of the procedure and the physician says hold
IlOff' don't need — don't need anymore propofol has nothing to

do with transmission of hepatitis C?

A Right. You're not going to transmit from

patient to patient in that situation.

- Q Okay. Bite blocks ——

A SO ——

0 —— reusing them. Taking the bite blocks, assume
Ilthat they're single use hard plastic bite blocks and that the
clinic was putting through the —— treating them just like

scopes and recleaning them and reusing them.

A So they're doing some type of cleaning step ——
Q Yes.
A — then that is not -- I'm not concerned about

that being a particular mechanism for transmission.

Q Okay. Being a cheapskate on the amount of tape
you allow the staff to use in a facility?

A No.

Q Okay. Cutting Chux in half because you're a
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cheapskate?

A No.

0 Now, on the equipment use, you'd be looking at
the scopes, and you went through all of the proper cleaning,
everything else. I mean, ycu look at all of that and then you
looked at which scopes were used and the numbers and all of
thet was pretty much explained. Because you're doing two
things as I follow reading what you all did. Number one,
you're looking at all of it, observing it to verify that they

are doing what they say they're doing —-—

A Correct.

Q —— 1is that fair?

A Correct.

Q I mean, you don't just like take their word for

it. I mean, it's actually ocbservation to see like the
policies and procedures that are stated by the clinic are
actually being implemented?

A That is our goal and intent, yes.

Q Okay. And you learned by talking to the people,
whether it's GI techs, nurses, CRNAs, not only observing, but
asking them questions, and you rely upon their answers?

A I rely on their answers and my observations and
review of the records, yes.

Q Okay. Did you —- did you have any

misrepresentations to you that you became aware of while you
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were there?
A Can you —— can you specify a little? What do
you mean?
A lie. They like said —-
Yes.

OCkay. What was that?

> 0O P 0

So I mean, Mr. Lakeman told me that they, you
know, reused biopsy equipment, and that was not what was
represented while I was in the facility and that was not what
I observed while 1 was in the facility.

Q Okay. So your —— Mr. Lakeman told you biopsy
equipment was reused?

A Correct.

Q Anc your observation when you were there, it
wasn't being reused?

A 1 did not observe reuse of biopsy equipment
while I was there, correct. |

Q OCkay. Who are you saying misrepresented,
Mr. Lakeman?

A Well, so ——

Q I mean, it could have been previous reuse.

A Right. But sc I guess some of your question and
information I have is stuff that, you know, I've heard from
the health department calling since then, or in the newspaper

since then. And so ——
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Well, I con't want any of that.
So that's what I'm —-

Okay.

b= G- O

I don't know how to answer your question without
addressing ——

Well, you can't go —-

-— some of that.

—— there.

=N G- O

Richt. So it's hard --

Q Let me restate it. I mean, that's why I kind of
made the parameters of May 15 and 16, you know, and then your
conclusions didn't charnge. So I am cealing with your own
perscnal knowledge, ycu know, and what happened when you were
there. Okay.

A Right. So —-

Q Ancé my questicn was, did —— were you aware when
I you were there of any misrepresentations to you, you know,
like someocne said, hey, we do this and then you find out they
do that?
it A You know, I'm not recalling any specifics. I
mean, we may have been looking into some inventory records for
biopsy equipment while we were there, but I didn't observe it
and I don't believe I was —— 1 don't recall being told at the
time it was being reused. So nothing is jumping out for those

nine or ten days that we were there.
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Q Okay. Your perception when you left was they

had been totally —— they, I'm talkinc about the clinic

perscnnel you interacted with and Dr. Cerrol, Tonya, the

charge nurses, they had been fully cooperative —-

A Yes.
0 —— in the efforts?
A Yes.

0 And you believed that that
genuine and sincere?

A Yes.

0 Now, on the equipment use,
report indicates that the only lingering
be corrected was the enzymatic detercent

A Right. Correct.

Q And that's, I think the —-

cooperation was

scopes, the —— your
issue that needed to

changing.

vou saw the

pictures ——

A I did.

Q -— and the evidence has been they used blue
buckets ——

A Right .

Q —— at an early stage of the washing before going

o the MediVator?

A Correct.

Q Okay. And the clinic, as I read your report and

correct me if I'm wrong, they —- they stated they were
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changing the enzymatic detergent every tweC sSCOpes.

A Correct.

Q And the detergent said change it every single
scope.

A Correct.

Q And this was one of the things that was brought
to their attention and corrected?

A Correct.

Q So if —— if that was a —— of course that was
their practice, meaning two séopes before changing.

A Right.

Q So we take that as a given that that was —— that
practice went unchangec up until you got there, right?

A Sure. I -—— 1 assume SO, Vyes.

Q Okay. Well, I mean, that's the way —— you're
there. You figure out what they're doing and then you ask
have you changed anything lately.

A Richt.

Q And basically they were saying, the they,
everyone you talked to, that we're still doing things the way
we've been doing things. We didn't change just because you
walked in the door.

A Correct.

Q And in fact, when you all were there, they were

doing 50 to 60 procedures a day, correct?
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A That sounds accurate.

0 Okay. And that's what they said they had been
doing in the past. And that was on the days in question it
was like 60-something procedures.

A Okay .

Q And on your observation days 1t was —— they
didn't cut theif load in half or anything.

A Yeah. I didn't —— I don't —- we didn't —— 1
didn't count patients that day. Eut they didn't represent
that they were cutting back because we were there, sb that
sounds right.

Q Okay. So teking it that they had been misusing
the enzymatic detergent, that 1s something that would cause
concern of are the scopes being cleaned properly?

A Yes.

Q QOkay.  And the —— if we like go back to the —
you used the July 25 date, because that's simply a one source
patient, one transmission tc Mr. Washington. Okay. And each

of them, one had an upper and cne had a lower.

A Yes.
Q And so those scopes had to have been clean.
A Yes.

Q Okay. And if like those twc were in the same
blue bucket, you know, or one, the second one, however it.

works when they didn't change it out right, it -- what could
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happen?

A Well, they're still —- that's the precleaning
step. They're still getting rinsed and going through a high
level disinfection step, so I wouldn't —— I wouldn't ——
wouldn't see that as being a mechanism for transmission.

Two different scopes that are just mixed together in
precleaning water or solution and then they still go through
high level disinfection, I would not believe that transmission
would occur through that. |

Q Okay. So that's less likely?

A Yeah. I don't consider that within the realm of
likelihood, yes.

0 Okay. Well, what the —— the —— what
equipment -- as I read the trip report, ycu viewed the most
likely cause of -- you, I'm meaning the report, the most
likely cause of transmission was the propcfol multi use
coupled with syringe reuse?

A Yes, sir.

Q And then I read that less likely was equip —-—
equipment cause of transmission.

A Right.

Q Okay. And would that be including like the
scopes?

A Yes.

Q Okay. And the cleaning problem, if there was
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one?

A Yes.

0] Okay. And the —— if biopsy equipment, whatever
you call it, the biopsy equipment was being reused when it's
single use, that fell into the less likely?

A Yes.

Q And those are all lumped into the less likely
portion of the trip feport on equipment reuse?

A Yes. I mean, but again, while we were there and
whet was told to us 1s biopsy equipment was not reused and not
evervbody got biopsies amongst our cases and the source
patient —-— vyes.

Q Okay. I understand. The —— but on July 25, the
two patients had biopsies?

A Right. The source and then Mr. Washington,
correct.

Q Okay. And then aside from the equipment
possibility of transmission being less likely, you also had
the -- when we go to the med —— back to the medication, we
have saline injection practices being less likely?

| A Yes.

0 Okay. And lidocaine injection practices being
less likely?

A Yes.

0O Okay. Lidocaine, saline, both multi-use vials?
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Both labeled as multi use, vyes.
Right. And being used multil use?

Yes.

(O ©

And like lidocaine, as I read the report, one

multi-use vial like 30 cc brought out in the morning —-

A Yes.

Q —— and then used all day and then, as I read 1it,
discarded?

A I'éd have to lcck back at the report to confirm,

‘but I do know, and this would have been in the notes that I

had, that they also would have prefilled syringes with 1 cc of
lidocaine, and those can be sitting‘in a drawer overnight and
not discarded or not put anvwhere if they weren't used.

Q Okay. The lidocaine syringes that were
prefilled —— and of course, -ust to refresh reccllections,
lidocaine 1 cc is put into the syringe, set aside, and then
ultimately they're going to fill it all the way up with
propocfol. |

A Correct.

Q Okay. And if there were any of those left over,

it appears they were just left in the drawer —-

A That was my understanding.

Q —— syringes with lidocaine only in them, and
then like reused the next day —- or used?

A Then used.
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Q Dangerous word that, reused.

A Right. Then used the next day.

Q Okay. And so on lidocaine, the -- it being
multi-use vial 30 cc, it —-- any re-entry of it, reuse of it or
something could ——

A No. The —

Q How's it work?

A No. The practice was that it was a one-time
administration to a patient helps prevent the burning of
propocfol when it's going in and so there's nc need, because
then the patient's asleep, to give them mcre lidocaine. So it
would be enter with a new needle and syringe, draw upg, no need
for re-entry or re-dosing for a pat:zent.

Q Okay. In the ordinary course there wouldn't be,
but if a mistake was made there woulcd be?

A If they decided to re—cose and reuse a needle
and syringe to enter?

O Yes.

A And then what was the guestion?

0 Well, then that could be z possible —— I mean,
mistakes are made, correct?

A Mistakes can be made, sure.

0 Okay. And so I'm trying to get to how the
transmission could occur, I mean, because that was a —— that's

a less likely probability. But there is a way it could occur,
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correct?

A Nothing I saw or heard supported that as far as
re-administering lidocaine or re—entering vials. But if there
was re—entry with a used syringe into a lidocaine vial and
that was used for multiple patients, that could be a source of
transmission.

Q Okay. And the same with the saline solution Or
saline flush, whatever you call 1it?

A Right. So I again, the same with lidocaine,
there was not reported or observed any need for reflushing
patients' line, weAdidn't observe that. So we didn't see the
potential for reuse of needles and syringes. But if somebody
uses a syringe on a patient and uses that to go back into the
viel, the vial can become contaminated and a source of
transmission.

Q Okay. And if when using like saline vial
solution in the preop area, all it would take is one sincle
mistake?

A Yes. It could be a mistake and, you know,
again, going back to the why it was less likely, you know, on
the July date, the source patient didn't get a saline flush.
And so for that to have been the mechanism, he would have
had —— he or she would have had to have the saline flush, had
the contaminated syringe to go in to then have the flush be

used on Mr. Washington.
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Q Okay. And you're concluding that the source
patient did not get a saline flush on July 25, because the
CRNA started the —— did the heplock?

A My under —— from what was reported to us, when
theVCRNAs placed IVs, there wasn't a need for a heplock
because they were putting it in to start the procedure to use
propcfol. But you're correct, that's how I'm coming to that
conclusion.

Q Okay. When they -- when they started the IV,
they didn't flush —

A That was my —-—

0 -— they being the ——
A That was what we were told. That was my
understanding.

Q Okay. They being the CRNA?

A Correct.

0 Okay. But if there was evidence that CRNAs on
occasion helped when the nurses couldn't get —- couldn't hit
the vein right after two or three times, then the CRNA did it
to start 1it?

MR. STAUDAHER: Objection. Foundation as to location
where this would happen.

MR. WRIGHT: Well, it was a hypothetical. So I'll
say in a preop room or —-

MR. STAUDAHER: Say evidence showed or something to
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that effect.

MR. WRIGHT: Well, it's a hypothetical.

THE COURT: Well, state your question.
BY MR. WRIGHT:

Q Okay. If there were evidence that sometimes
nurses had difficulty with the [inaudible], or whatever the
difficulty is in starting the heplock, and then the CRNA would
stert it for them.

A Okay.

0 Okay. Then we don't know in those situations
whether that would be flushed or not flushed, correct?

A I can't answer —— T can't answer that. But
again, in order for the saline flush to have been the source,
there would have had to have been contamination of that vial
through use of syringes and re-entry.

Q Right. Right. I didn't mean just by starting
it.

A So, yeah.

Q I'm just saying there could be situations where
the CRNA started the IV, but there was still a saline flush.

A There could be, sure.

0 Okay. And saline, the evidence has been, was
used other than just for flushing the IVs, but was also used
out of the saline vials for pushing the propofol.

A Okay. I hadn't heard that before.
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Q Okay. But if that was taking place at this
clinic, I mean, that —- that compounds the opportunity for
more use of the saline and more possibility of an accident
than you were aware of?

A T don't know that I -- that's not anything that
T observed as a practice, and all I can continue to say is if
you reuse a syringe from a patient to enter any vial and then
use contents from that vial on another patient, that can be a
mechanism for transmission.

Q Anything else? I mean, we had the medication
other than propofol being a less likely cause, and we had the

equipment being less likely.

A Yes, sir.

Q Was there anything I've overlocked ——

A I don't think so.

0 -— as a possible?

A I think —

0 T mean, we've excluded others as just not a
chence.

A Right.

0 Meaning coming from a healthcare worker.

A Well, there's always a chance. But in this

instance, right} we ruled that out.
Q Okay. And the —— did you rule out what we in

the courtroom have talked about, a rogue employee? 1 mean an
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intent, someone doing something purposefully bad.

A That was not —-- no one —— with intent to harm
some —-—

0 Correct.

THE COURT: Ar intentional malicious act.

THE WITNESS: I never heard that from —— while we
were there.
BY MR. WRIGHT:

0 Okay. And you saw no evidence of any such
thing?

A No.

Q Okay. Now, ycur field trip portion of the
mission was completed 1n mad January?

A Yes.

Q And then you all remained available and still
assisted by phone?

A Ry phone and by email, yes.

0 Richt. Because you all, the CDC was still doing

the —— all of the genc —— all that testing that took place —

A Correct.
o) —— and offering to do any additional testing?
A Correct.

Q Okay. And so that continued to take place, and
then ultimately conclusions were reached, and that's the last

page of the May 15 trip repcrt, correct?
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[No audible response. ]
And then I think thereafter —-
Lawsuits. Well, sure, vyes.

Is that right?

b= G ©

Well, the last page is our quasl species
analysis. But I get vour intent, which 1is we had the
discussion section here on page 8 ancd 9, where we're ——

Q Oh. My last page of the —-

A So this didn't have like our conclusions and
summary on it; isn't that what you're saving?

Q I thought this was done after —-—

A After we —— right. Richt. I think it was in
progress while we were there, completed after we left, yes.

Q Okay. Now, your —-— you were not conducting a
criminal investigation?

A No.

0 You had no idea that what ycu were doing would
result in criminal charges, correct?
No.
Yes?
Oh, I'm sorry. I didn't. I had no idea.
Correct, vyes?
Correct, yes. I had no idea.

I just want to be sure. It's a double negative.

>0 » 0 X 0 P

1 apologize.

KARR REPORTING, INC.
6l

005672




10

11

12

13

14

21

22

23

24

A

Q

A

Q

thorcugh, and
A
Q
A
Q

educate?
A

Q

A

We go by the record.
Yes, sir. I had no idea.

And you had —— your goals in reaching likely

cause of transmission, and I'm speaking you as meaning CDC and
your job there —-
I love the way vou cough. That's a CDC cough,

correct, a proper covering?

Right. Sorry.

Now, I read I'm supposed to do that, and you

follow the best practices?

A I try to practice what we preach, yeah.

0 The —— your mission is to identify the likely
cause of transmission, and then —— and as quickly as possible?

A That's one component of our mission, yes.

Q Right. I mean, as thorough —- quick but

because you want 1t to stop —-
Correct.

—— the practice?

Yes.

And you're going to additionally use 1t to

Sure.
Okay. Okay. And does that cover the mission?

Well, I mean, our —— another, you know, main

part of our mission is to get people to identify all the
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infections because, you know, the majority of hepatitis C
infections are not symptomatic and people may not know they're
infected.

So a component of this experience was, through
Southern Nevada Health District, notifying patients and
getting them tested. And if people were found to be infected
with any blood-borne pathogen, getting them referred for
appropriate evaluation 1s also a component.

But yes, you're right. There's that, and then we
want to try to figure out how it might have happened so that
we can stop it from continuing to happen. And we do have a
role of educating other providers in the public, you know, how
things can be transmitted and what lapses —— what practices
should be followed and how safe care can be given.

Q Okay. And in your —— in the trip report, the ——
before I get there, I'm going tc have to back up. 1 saw
something else.

The —— on your most likely cause of transmission,
multi-use propofol vial and reusing syringe could contaminate
the vial.

A Correct.

Q Okay. There's been evidence about a spike being
used on the 50 size propofol vial. And the evidence has been
what we've called a spike was a device that you've put in top

and then you like drew 5, 10 cc syringes cf propofol without
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using a needle. You simply hocked it onto the spigot, drew 5
of them, then you put on the needles afterwards.

A Okay.

0 Were you aware of that?

A I don't recell that, no.

Q Okay. Does that -- when you were testifying
about back flush and pressure and things, because you —-— I
think you were talking about that someone may believe they are
safely reusing a needle and syringe going into a propofol vial
by keeping negative pressure to prevent any contamination; is
that correct?

A By keeping pressure on the plunger to prevent
backflow. Okay.

0 Okay. I mean, that is a common belief out
there, correct?

A That is a misperception out there, yes.

Q Right. A widespread misperception?
it A I can't —— I can't say with certainty. I hope
not .

Q Okay. Well, it's —— remarkably, it's keep ——

A It's something that we comment on so that it

won't perpetuate.

Q Well, remarkably, it keeps coming up, correct?
A Coming up where?
] 0 In your —— 1in the articles I read and some of
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the articles that you're an author on, the percentage of
people that still persist.believing this myth.

MR. STAUDAHER: Objection. Which myth are we
specifically talking about?

THE COURT: You're talking about the negative --

MR. WRIGHT: I'm talking about the negative
pressure ——

THE COURT: —— pressure plunger idea?

MR. WRIGHT: But believing it's safe to re-enter,
reuse needle and syringe. 1 can safely re-enter a vial by
what I've called negative pressure, whatever it is.

THE WITNESS: Well, that is one of the misperceptions
that we address on the CDC website and would bring up in
publication so that it doesn't perpetuate. There are others
we can go through, but you're not asking about those, so.

BY MR. WRIGHT:

0 The —— how does that fit in? Because I don't
understand negative pressure, you know, and the pressure in
the wvial versus the syringe and pluncer or something. But
what if I'm using a spike on the propofol vial?

A T can't — 1 can't answer that. You know, I
don't know what the spike is or what the manufacturer's, you
know, claims about it are. I would not consider a spike being
a prctective mechanism to prevent contamination of a vial if

you're reusing a syrince.
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Q Okay. But you don't even know how it works.

it A But I can -— no, I am familiar with the concept
that you're talking about. I would not consider that a
protective mechanism, but, you know, I don't know what the
manufacturer claims are and if FDA approved or any of that, so
III can't —— I'm answering that in a kit of a vacuum. I

can't ——

Q Okay. You didn't factor -- I mean, you weren't
even aware of the spike use?

A I don't recall the spike use coming up.

Q Okay. Your presumption was all, all propofol ——
all filiing of syringes with propcfol was done by needle and
syringe going througn, wiping the little top with alcohol, air
dry, and then putting the needle in to draw?

A Correct.

Q Okey. Now, you ended up, your report, or the
CDC trip report came up with best practices, right? I'm on
page 9.

A So i1s this under our actions and
recommendations, or where are you looking at?

" Q Yes. Richt at the bottom.

A The bottom of page 9, coing on to page 10.

©) Yeah. As we observed —- I'm at the very bottom
of page 9. "As we observed and interviewed individual staff

members, we pointed out our best practices in infection

KARR REPORTING, INC.
66

005677




10

11

12

13

14

18

19

20

21

22

23

24

25

control." Okay. And is that -- and I thcught that's what you
all called your recommendations at the CDC, best practices. I
saw that on a website.

A Right.

0 Okay. So the —— 1 have a hard time in reading
and understanding the terminolcgy of the various agencies when
I read about standards, reccmmendat_ons, best practices,
rules, regulations. What are your —— what's your
understanding of the CDC's best practices? What does that
mean?

A So CDC is not a regulatory agency, SO we
don't —— we can't — we don't have an enfcrcement authority.
If you do something wrong, we can't co envthing to you. But
we come out with, and this is through my division, what we
consider evidence based recommendations and what I consider
standards of care. But whether that's enforced by the people
who do have authority to enforce or rot, that's under their
jurisdiction. I think that people should be doing these
things.

I mean, our recommendations are don't reuse a needle
and syringe from patient to patient. I mean, 1t's basic and
falls under what we call standard precautions, which is what
we consider the basic expectation to prevent —— protect
patients and healthcare workers. But we don't have the

requlatory badge to come and do anything to you if you don't

KARR REPORTING, INC.
67

005678




10

11

12

13

14

23
24

25

do that.

Q So 1 can freely ignore your best practice?

A I think that would be a really stupid thing to
do.

Q Or I might be sitting here.

A And I wouldn't want to be ycur patient 1f vyou
did that, so.

0 But I cough like this too [indicatinag].

A And if you do, I can't say that the people who
do have a badge and authority like the Centers for Medicare
and Medicaid Services or BLC wouldn't, wouldn't do
something —-—

Q I'm not suggesting

A —— or you wouldn't have something like this
happen.

Q I'm not ridiculing or suggesting they shouldn't
be followed. But these are — I mean, because I have seen 1t

written in on different articles, recommendations, standards,
regulations. I mean, there is someone, 1 guess, who —- out
there who can order these type of things.

A Right. So egain, people like the Centers for
Medicare and Medicaid Services, or a joint commission works
with them, you know, have some regulatory authority to enforce
if you are not doing things correctly. But I think it ——

well, I'll stop there.
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Q Okay. And sometimes like the -- what you just
said, was that -- what did you just say, what center?

A Centers for Medicare and Medicaid Services, sO
Medicare.

Q Okay. What's their initiels?

A CMS.

0 CMS. Okay. CMS can like order things because
they're the federal government, and the way the federal
government always does anything, if you want to deal with
Medicaid, Medicare, then here's the rules.

A Right. 1If you want to get paid ——

0 Right.

A —— here's the rules.

Q If vou don't want to get paid, then don't follow
them.

A Right.

o) Okay. So they have the ability. And sometimes
those regulatory rules don't mirror CDC's best practices?

A I'm not aware of examples. We actually work
pretty closely with CMS, and have worked on checklists and
training of their surveyors to make sure that they are
enforcing the best practices and the safe practices for
patients and healthcare workers, but ——

Q Okay. Let's go through the best practices that

you pointed out to the clinic.
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A Okay.
0 And these, you already said as these came up,

the moment a worst practice was observed, you pointed out best

practices —-—
A We ——
0 —— during the visit?
A Yeah. Sometimes not —-—
o) Like don't do this —-
A —— right at that seconc. Fcr the egregious

things, yes. But some of the other stuff, you know, I'm not
going to stop the procedure and say, you know, if it's
something that's more minor. But we pointed them out as we
were going along, yes.

Q Okay. So this was like a recap?

A Yes.

0 Okay. Number 1, I'm on page 10 now ——

A Yes, sir.

Q —— of Exhibit 92. "Injecticn safety. We
reviewed with the Clinic A staff the following: Never reuse
needles or syringes when drawing medicaticn," correct?

A Correct.

Q "Never pool medications from individual vial.”
And that's the using the leftovers, pooling into one, correct?

A Correct.

0 "Never use single use vials for multiple
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patients.”
A Correct.
Q "Never recap needles,” right?
A Yes.
Q "And immediately dispose of sharps in

apprcpriate containers.”

A Yes.

Q And the —— then hand hygiene, you explained they
weren't doing as well as they should, so you told them how to
do 1t properly?

A Correct.

Q And then patient care equipment, that was the
enzymetic detergent issue?

A Yes, sir.

Q Okay. Now, on injection safety, never use
single use vials for multiple patients.

A Yes.

Q Right. The —- you're aware, 1 presume, that 1if
I have a 50 propofol vial, okay?

A Okay.

Q If I use safe practices, using a new needle and
syringe every single time I go into it and wipe 1t. Well, I
either have a spike or I wipe the top. I do everything best
prectices, I can use it on multiple patients safely, correct?

A We don't recommend that at CDC.
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Q I understand your best practices, and we'll get
to whether they're followed or not.

A And I think by doing that you're taking a risk
with patients, to reuse a single dose vial.

0 Right. You work for the CDC and you're going to

stick with your best practices.

A I am.
o I understand. My question 1s, 1s it —— 1f 1
take that 50 —— T mean, we had a witness testify here in this

courtroocm who's a CRNA who presently works at two big clinics
in California, and they to this day multi use single use vials
of propcofol because they use a new needle and syringe every

single time they enter it. Are you surprised at that?

A I'm disappointed.

Q Ckay. But you're not surprised, are you?

A I'm not surprised, but I'm disappointed.

Q Because you know the statistics out there in the

real world, correct?

A Yes.

0 Anc what is it, like 2& percent ——

A So —-

Q -— are still multi-dosing safely despite best

practices recommendations?
A So again, I den't know that it's safely. 1

don't —— it's labeled for single patient use for a reason, for

KARR REPORTING, INC.
72

005683




@) (V) N

~

10
11
12
13

14

18
19
20
21
22
23

24

patient safety. And so when ycu don't do that, I don't think
you're doing the safest thing for patients. That's why we
don't recommend doing it. That's why it's not labeled for
multi-patient use. That's why FDA didn't approve it for
multi-patient use.

Q I thought it was labe:ed single patient use —— 1
mean, like this fellow, his name is Mr. Sagendeorf. 1 don't
want to tattle him out. But ncow that I know that you don't
have regulatory authority, I'll disclose it.

A I have friends who do though.

0] I'11 bet.

THE COURT: Well, we won't tell you where he works.
BY MR. WRIGHT:

Q They believe that they are acting safely and
econcmically in their practice. I mean, let me put it that
way. I mean, because the CDC way would be if I have a 50 and
use 10, I'm tossing out four-fifths of the product which is
still good if I'm using it within an hour or two.

A So to respond to that, it's not just the CDC
recommendation. The American Society for Anesthesiology has
the same recommendation. The Assoc_ation for Professionals 1n
Infection Control have the same recommendation. So 1t's not
Jjust the CDC recommendation.

And I guess to the point that you're saying is, you

know, why —— why not buy the right size vial for the patient
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so that you don't have to do that and you can do things more
safely for them.

0 I don't know, because I don't think --

A Why buy a 50 cc if you —

0 —— every patient is exactly & 10. 1 don't think
they're a 15. I don't think they're a 23. They aren't. I
mean, the evidence we've heard in this courtroom is it's for
an upper it may take 100 whatevers, 10, and for the
colonoscopy it's between 100 and 220 milliliters or whatever.
And so there isn't an array of propofol vials. Let's see, I'm
going to do an 18 on this patient, it just doesn't work.

A But if you're ——

MR. STAUDAHER: Objection, Your Honcr. That
mischaracterizes prior testimony, as well as the state of the
vials that are out there and available for use.

MR. WRIGHT: I didn't ——

MR. STAUDAHER: We have rances of 10, 20, 50, 100.

THE COURT: Okay.

MR. WRIGHT: Okay. I said an 18 or a 23.

THE COURT: And again, ladies and gentlemen, it's
your recollection of what people have testified to ——

MR. WRIGHT: Okay. What size ——

THE COURT: -- what the past testimony has been.

Go ahead.
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BY MR. WRIGHT:

o) What size do you think propofol comes in?

A I'd have to lcok on their website to see what
the array is. But if I know that my facility typically gives
between 100 and 200 milligrams, then why do I need to buy a 50
cc vial if I can get the smaller and do mcre safe care for my
patient?

0 I don't know. But I think there's —— all I know
is from your studies, one-fourth of the population still
multi-doses safely, in their view, propofol.

A What study are you referring to? Can we hone in

on which study it is?

Q You tell me if I'm wrong.
A So the only —
0 No, I mean, I —— no, I don't have all of them at

my fingertips. That is ——

MR. STAUDAHER: Well, then I'm going to object to
assuming facts not in evidence; Your Honor.

MR. WRIGHT: You tell ——

THE COURT: Okay.
BY MR. WRIGHT:

Q You tell me the current, the most recent number
of —— well, let's just start right in Nevada. Didn't CDC come
out here after this event and check our all 53 ampulatory

surgical centers in Nevada?
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A So CDC didn't check all 53. CDC came out to do
some training and work with the inspectors so that they could
inspect all 53.

Q Okay. And what were the results of that?

A I don't recall.

Q Other clinics were doing the same thing,
correct?

A I —— I don't recall the specifics of Nevada, of

what was found in those clihics.

Q Other —- you —-

A I'm willing ——

Q You tell me the results of the other studies.
My understanding from reading the journals I've never read
before in my life and will never reac again, those journals I
was reading, that there was ongoing people like Vincent
Sacendorf and the two clinics he worked at that continues to
malti use, to use propofol vials for -—-

A So I'm willing to agree with you that there are
providers that are using single use vials for multiple
patients contrary to recommendations, but I can't give you a
number nationally of how many people are doing that.

Q Okay. It's a — it's a large —— I mean, 1it's
not 1 percent, right?

MR. STAUDAHER: Objection. Assumes facts not in

evidence.
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THE COURT: Well -—-

MR. WRIGHT: I'm asking.

THE COURT: -- she can — he asked it as a gquestion,
it's not 1 percent, right. And of course, the jury is
reminded that the questions are not evidence. The evidence
.comes from the witness stand.

MR. WRIGHT: You can answer.

THE WITNESS: Oh. So I can't give you a national
nunber. I don't know what the percent 1is.

BY MR. WRIGHT:

Q Can you give me an educated guess?

A I mean, I can —-

MR. STAUDAHER: Objection. Speculation.

THE COURT: Well, overruled. If she —— vyou know, 1if
she doesn't feel that she can answer the question, she can
certainly respond that way.

THE WITNESS: So I don't have & national estimate for
you. The only study I can think of is the one that we did
looking at a small sample of ambulatory surgery centers in
other states back —

MR. WRIGHT: 2000 —

THE WITNESS: '10 maybe.

MR. WRIGHT: '10.

THE WITNESS: And found, I think, in that one that 28

percent of the facilities were using single dose vials for
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multiple patients.
MR. WRIGHT: That was the one you were —-
THE WITNESS: But that's not —
MR. WRIGHT: You were the author.
THE WITNESS: Well, you said multiple articles. I

didn't know which one you were talking about. That's what I'm

asking.

MR. WRIGHT: You knew.

MR. STAUDAHER: Objection. Argumentative.

THE COURT: How many states —— okay. How many
states — I think he was —

MR. WRIGHT: I knew I got that number somewhere.

THE COURT: How many states did you look at in order
to prepare that study or to author that article?

THE WITNESS: So that was a study that we did with
the CMS and surveyors. It was a pllot of a tool that we
developed with them in three states.

(Pause 1in proceecing.)

THE WITNESS: That's it.

MR. WRIGHT: That's it.

BY MR. WRIGHT:

Q Who's the lead author?

A I am.

Q And did —— this study, I may be wrong because

all I've done is read them, but it almost looks like it was
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somewhat prompted by what happened here.

A True.

Q Okay. And after what happened here, meaning
with this Clinic A, you're aware that there was a look at all

of the ambulatory surgical centers in Nevada?

A Yes.

Q Okay. And concerns were raised?

A Yes.

Q And concerns arose because 1t seemed that

ambulatory surgical centers kind of went under the radar while
hospitals were being more observed ard surveilled; is that
fair?

A That's fair.

Q Okay. And it seemed >ike a lot of medical
treatment had moved out of hospitals for little surgeries,
little procedures intc ambulatory surgical centers.

A Yes.

Q And the surveillance and education and
monitoring and like having an on site health control officer
didn't keep up in ASCs the same way it did in hospitals.

A That is —— that was a concern, yes.

Q Okay. And did those things prompt this study?

A It prompted our work with CMS on helping
surveyors be more systematic about the infection control

practices that they're observing. And so this study was us
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piloting a tool that we developed for surveyors to use Lo see
how that worked in the survey process and to determine, you
know, what was what's going to be found with practices.

Q Okay. And you all —- and when I say you all,
I'm talking about that study. With this study, it was put out
to all the states calling for volunteers to go through this
testing?

A So CMS reached out to their state survey
agencies to ask if any —— who wanted to participate in the
pilot, ves.

Q Okay. And the four states agreed?

A 1t was three states in this.

Q Three?

A Yes, sir.

Q You -— and generally what did they —- how did
this work? We have the three states, we agree, and you had
set up —-— you, CDC, you assisted in setting up like a
surveillance form, a method of going in and checking best
practices?

A Right. So we developed essentially an infection
control worksheet is what we called it, that would allow the
surveyors, regardless of the states or the facility, to be
looking at the same things ideally in the same way soO that we
could capture information systematically.

Q Okay. And they went out and did that, correct?
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A We went with them in the beginning,
representation from CDC. BRut yes, they continued doing it
indepéndently as well.

Q I had asked ycu about the bad -- the BLC going

out and looking at all the ASCs in Nevada took place before

this.
A Yes. That's correct.
Q Look at page —— I'll call it page 2 of -
A Okay.
MR. STAUDAHER: What are we referring to, Mr. —
MR. WRIGHT: 1I'm just trying to refresh her
recollection.

MR. STAUDAHER: On what? What are you showing her?
BY MR. WRIGHT:
Q Did that refresh your recollection about the

results of the Nevada survey?

A Yes. So this would be information from CMS, not
that —— right. So do you want me to go through this, or --
Q Well, I don't want —— want you to read it. Just

I'm asking does that refresh your recollection?

A Yeah.

Q Okay. And the —— of the 51 ASCs surveyed in
Nevada, 28 had infection contrcl issues?

A Right. So this isn't limited to the use of

single dose vials. This is some type of infection control

KARR REPORTING, INC.
g1

005692




@)l

~J

10

11

12

13

14

18

19

20

21

22

23

24

lapse was noted.

0 Okay. And do we know what —— do you happen to
recall —— I mean, this is simply mentioned in here. This
isn't the Nevada study.

A Right. So this is information that came from
the Centers for Medicare and Medicaid Services, so I don't
have —— I don't know the breakdown of single dose vial use.
And to be clear, when we're talking about single dose vial
reuse here, we're not talking about reuse of syringes to go
into those vials. We're just talking about straight use,
right, that's how you're—-

) But you all were looking for both, correct?

A Correct. Yep.

Q And like in your survey, you found both?

A In this pilot?

Q No, no. I'm talking about the -- your -- the

one you participated in.

A The one here at the clinic in Las Vegas?
What —-—

Q No.

A I don't understand.

THE COURT: Isn't that the article she wrote with the
three other —
MR. WRIGHT: 1It's the article you wrote.

THE COURT: -- states that were studied?

KARR REPORTING, INC.
82

005693




n

~

THE WITNESS: Right. So did I observe reuse of
syringes, or did we observe reuse of syringes to go into
medication vials, no, or for more than one patient, no. If
you go to Table 2. Table 2 under injection safety and
medication.

MR. WRIGHT: What I read on page 1, 2, 3, 4 —

THE WITNESS: So 22762 Okay.

MR. WRIGHT: Yes. I'm looking at the very top
paragraph. I can't figure out the [inaudible].

THE WITNESS: Okay. Right. So we didn't have any
instances of syringe or needle reuse.

MR. WRIGHT: Okay. That — I'm going to go through
them.

THE WITNESS: Okay. Sorry.

BY MR. WRIGHT:

Q First, that's 28 percent of all the —— 28
percent of the four pilot states were reusing -- were using
single dose vials as multi-dose vials, correct?

A So I'm looking at the table which has the
percentages, and 28.1 percent of the facilities including the
pilot were reusing single dose vials for more than one
patient, correct.

0] Okay. So more than one out of four were
reusing —-—

A Correct.
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Q —— multi—dose vials the same way Clinic A here
was?

A Multiple reusing single dose vials the same ——
and not the same way Clinic A was, because there wasn't reuse
of needles and syringes in this instance.

Q Okay. I'm talking multi-dose vials. 1'll get
to the cther components. Okay. They were still, even after
Las Vegas happened, all the news, everything else, 28 percent
of the clinics persisted viclating your best practices,
correct?

A Correct.

THE COURT: Mr. Wright, I think we're going to take
our morning recess now.

MR. WRIGHT: Okay.

THE CCURT: Ladies and gentlemen, we're just going to
take & quick recess. BRefore I excuse you, I must remind you
that you're not to discuss the case or anything relating to
the case with each other or with anyone else. You're not to
read, watch, listen to any reports of or commentaries on the
case, person or subject metter relating to the case, and
please don't form or express an opinion on the trial.

Notepads in your chairs, and please exit thfough the
rear doors.

And ma'am, of course, don't discuss your testimony.

THE WITNESS: Thank you.
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(Jurors recessed at 11:04 a.m.)

THE COURT: Yeah, you go this way.

We can take our break too. There are five juror
questions up here. The pile of three, I think, are
appropriate juror gquestions. The two I den't think are
appropriate questions, put I1'll ask them if there's no
objections or you want me tc ask them. Sc here's the three
and here's the two.

(Court recessed at 11:05 a.m. until 11:18 a.m.)
(Cutside the presence of the jury.)

THE COURT: Bring them in.

MR. SANTACROCE: As tc the questions, I'm going to
object to the two guestions. The other three from the jury I
have no objection to.

THE COURT: Okay. So the two I didn't like you don't
like either?

MR. SANTACROCE: No.

THE COURT: Okav. That's —— all right.

MR. STAUDAHER: I like them. [Inaudible] and I think
they actually go to what the last guestion 1s.

THE COURT: Well, 1 think one's argument. One to me
is argument like, well, just because everybody's doing 1t does
that mean it's okay. And the other one is to me calls for a
legal civil conclusion whether or not there would be
liability.

KARR REPORTING, INC.
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So to me this is —— the first one I didn't like 1s
more of a legal conclusion, and the second one 1s really, you
know, does it make it any more safe. OCf course it doesn't.
That's more argumentative. I mean, if you want to spin from
those questions in some way, you're fine to do that. But, you
know, the one calls for a legal conclusion and to me 1s more
like a civil liability issue. But if everybody agreed to
them, I1'l1 ask them.

MR. WRIGHT: No. We don't even agree to Your Honor's
three. They've been —— the Linda Hubbard one has been asked
and answered [inaudible] on cross. And then they bellyache
that we keep going over the same stuff.

THE COURT: We can't all agree on what the testimony
was. We're supposed to expect that they remember every single
thing and wrote it down? I mean, sometimes they might
realize, oh, I didn't catch that, I want to ask it. That's
acceptable.

MR. WRIGHT: Okay. Whining thet we keep repeating
the same stuff, that's what I —— we ought to answer.
[Inaudible.]

THE COURT: Well, we don't cet tc object to asked and
answered to the juror questions, because that means that they
didn't catch it and we're nct catching everything. So, you
know, I'm amazed that they're still awake frankly. Seriously,

I mean, these guys are troopers, and they bring in snacks for

KARR REPORTING, INC.
86

005697




w N

wn

10

11

12

13

14

18

19

20

21

22

23

24

the staff every day.

MS. WECKERLY: That's nice.

MR. SANTACROCE: Not for the lawyers.

THE COURT: I don't think we're supposed to share
them with you guys.

MR. STAUDAHER: That's fine.

MS. WECKERLY: That's nice though, that they do that.

THE COURT: Well, you know, we obviously -- the
county doesn't pay for anything other than when they're
deliberating, so sometimes, you know, Shari will make
something and give it to them. I mean, if the county would
pay for it, we’d‘give them breakfast every day, but they
won't.

In fact, the county has said that even when they're
deliberating we're not allowed to buy them breakfast. We can
only buy them lunch and then if it goes past a certain time
dinner. But we're not a dinner department. We're not. I
don't want to stay.

(Pause 1in proceeding.)
(Jurors reconvene at 11:21 a.m.)

THE COURT: Court is now back in session. And

Mr. Wright, you may resume your crosé—examination.
CROSS-EXAMINATION (continued)
BRY MR. WRIGHT:

Q The infection control assessment of ambulatory
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TN

surgical centers —-—

A Yes.
Q —— the nationwide one as opposed to Nevada —-—
A It's not nationwide. It's just three states.

Q It's pilot —- I mean, they extrapolated from the
three states, correct?
A So it's not a nationally —— it's just a small

sample in three states. So it's not naticnwide.

Q Oh, correct. It was a taking a sample —
A 'Right.
Q — and they conclude that it's probably worse

than the sample?

A Where —-

o) I'11 fincd it.

A Okay. Thank you.

Q Let's go through and ask you just some questions
out of the national study. We already covered the 28 percent.

These were unannounced surveys, correct?

A Yes. Correct.

Q Just walk in and we're here to survey ——
A Yes.

Q —— and then they do their survey?

A Yes.

Q Okay. So 19 percent had hand hygiene problems,

we'll skip over that. 28 percent multi-dosing single dose
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vials.

A Yes.

0 Then 39 of 68 pilot ASCs were ultimately cited
for deficiencies in infection control, and 20 of 68, 29.4
percent were cited for deficiencies related to medication
administration, including use of sincle dcse medications for
multiple patients.

A Correct.

0 Okay. I was looking at 22, 78, where it said
the number of infection control lapses identified is
potentially an underestimate.

A Yes.

0 Okay. And why is that?

A It'é —— we say before it's not known that if
whet —- 1f the observations that were mede at the time
reflected the routine practices in the facility, so therefore
they could —— the observed lapses could be an underestimate.

0 Okay. Nineteen of 67 facilities had
deficiencies related to injection practices or medication
handling primarily through use of single dose vials for more
than one patient, right?

MR. STAUDAHER: Your Honor, I'm going to move to
admit this 1f he's going to go ahead and read from it. I have
no problem with that. Let's go ahead and do it.

THE COURT: All right. Do you have any objection to
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admitting the —-

MR. WRIGHT: Yes.

THE COURT: Okay. Obviously, Mr. Staudaher, you can
also cover what you want out of the study during your redirect
examination.

MR. WRIGHT: I gave him a copy. The ——

THE COURT: I'm sorry. Was there a gquestion?

MR. WRIGHT: No. I'm looking for something.

BY MR. WRIGHT:

Q Tell me about the evolution of the changing of
best practices and standards. What were they in 2000, do you
know?

A I need vou to be more specific. What best
prectices are —-

Q Well, it seems to me that what was good in like
the 1990s by 2005 is no longer good. We've become more safe,
more conscious. We're aware of more issues. Am I wrong?

A I don't know how to answer that question without
knowing what standards you're referring tc before versus now.

Q Ckay. Well, do you think the standards today,
your best practices have been always the same?

A No. I think —— I think that as you said, you
know, we see outbreaks, we learn, and so we make
recommendations and as I'm sure that those changed over time.

I just can't think of specifics for you.
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was involved not just on those two days, the entire year. And
so that's her explanation that she gave me.

So now I'm just supposed to accept it and not say
that's preposterous, the CRNA worked all year. What is the
real reason you're linking them; that's what I asked her. And

-y

so now 1'm being told I can't go there because I'm waiving an
interest.

THE COURT: That's a different question than what —-—

MR. WRIGHT: That's what I asked.

THE COURT: Well, you started with the CRNA worked
all —— worked other days. Well, yes, but the other days there
may or may not have been infection.

So the inference was, well, he worked all these other
days and there wasn't infection on those days. And what I'm
saying is there may or may not have been infection on those
days. We don't know and we don't know what her answer 1s
going to be. And I'm not gcing to tell her, you know, she —-—
she's okay, you know.

MR. WRIGHT: Okay. I won't pursue it.

THE COURT: No, pursue it.

MR. WRIGHT: On the Court's instructions ——

THE COURT: Pursue -—-

MR. WRIGHT: -- I won't pursue this ——

THE COURT: No, no. Wait a minute.

MR. WRIGHT: —— further.

KARR REPORTING, INC.
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THE COURT: Wait a minute. I never told you, you
can't pursue it. So don't stand there and say, oh, I'm not
going to pursue it on the Court's instruction and that —-— try
to make that the record.

MR. WRIGHT: 1I'm not —— okay. What can I ask?

THE COURT: Pursue it if you will. Here's the deal.
The question you just said is fine. But she's —-

MR. WRIGHT: That's what I asked already.

THE COURT: -- goilng to answer —-- she's going to
answer the questions truthfully and I'm not going to, vou
know, limit that. And she can explain why she linked Mr.
Lakeman on those days.

MR. WRIGHT: Okay.

THE COURT: And if your point is to point out, well,
there's other people that were working that same day, the
nurse --

MR. WRIGHT: That wasn't my point.

THE COURT: Okay. I don't know what your point is
then.

MR. WRIGHT: My point was she gave a ridiculous
answer. I said, What is it about July 25 and September 21,
why vou even make this a big cluster as opposed it was two
separate incidents. Maybe one was propofol, maybe one was
reuse of scopes improperly washed.

I mean, I have no idea why they linked the two, so I

KARR REPORTING, INC.
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asked her, Why do you think because it happened on this day

and this day, why do you conclude it's likely the same cause?
And her answer to me —— I didn't know what she was going to
say to this. Her answer to me was, Because the same CRNA
worked on both days.

I said, Well, that would be a good answer i1f that was
the cnly two days the CRNA worked, but he also happened to
have worked all the other days in between and before and
since, so that 1sn't a distinguishing characteristic causing
those two to be lumped. But if I pursue it and accept that
nonsense, 1'm opening the door ——

THE COURT: State.

MR. WRIGHT: —- to hearsay.

MS. WECKERLY: The —— I don't —— I mean, her answer
Lo me was —— my understanding of her answer was the CRNA who
admitted to unsafe practices was the one who was working on
both days. Now, their —— part of the reason why they —— part
of the reason why it's an injection and the —-- and the
injection practices and the notification was as long as it
was, or as widespread as it was is because those practices
exlsted for that amount of time. That's why they made that
distinction.

If they thought it was a nurse, they would have done
1t from the employment date of that nurse forward. And so, I

mean, their answers are —— they're intertwined with what they
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know from their investigaticn, and I don't —— I Jjust —— I just
can't wrap my mind around why 1t would be okay to suggest that
she can't fully answer based on her range of knowledge.

THE COURT: I think she can answer truthfully.
Basically, I'm not going to tell you what to ask her. Ask her
whatever you want. Anc I'm not going to limit her ability to
answer truthfully and I'm nct, vyou know, i1f she needs to
provide & complete answer tc answer truthfully, then she can.
I don't know what her answer wculd be.

I mean, as you stand here and you say, well, that's
Jjust preposterous that they would link it to Mr. Lakeman, I
don't think it's preposterous. 1 mean, he's told her that
he's engaged in unsafe practices and he's the common
denominator on the two days. To me it's more likely that you
have a single same cause on two different days than that one
day it's a dirty scope and then the other day it's —

MR. WRIGHT: Why is that?

THE COURT: Because it's just more likely that
it's —— to me that makes —-- to me that makes intuitive sense.
Intuitivély that makes sense tc me. So when you say, oh, 1it's
ridiculous, it's preposterous, I don't hear the evidence that
way frankly. Now, you may hear it as preposterous.

But, you know, to me, I don't see what's so
preposterous about her saying that, well, it's the same guy on

two days that we got these who's admitted to unsafe and —-
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because is 1t more likely a single cause, or 1s it more likely
that, okay, you've got unsafe injection practices and you've
got dirty scopes.

And for various reasons, 1 mean, it's probably less
like —— as we know, it's not likely to be transmitted through
the scope, because let's face it, you're ecting tons of dirty
stuff all the time and not, you know, necessarily getting
infected. So I mean, she's analyzinc it according to what's
going directly into your blcodstream and cther things, what's
likely to be a direct blood exposure.

So there's other factors that she's, you know, she's
looking in. Is it a dirty sheet? No, because how is that
going to touch your blocd and spread a blood-borne infection.
So she's not just looking at that. She's locking at, okay, we
know that the infection is going to be entering the
bloodstream directly, which would make sense then why people
are getting infected, as opposed to some cf these other
things, like a dirty bite block, which necessarily isn't going
to be entering the bloodstream.

So we know 1if you're injecting something it's
entering the bloodstream. So to me, I don't find her
reasoning, her rationale at all prepostercus and I think she's
entitled to explain that. And I want the record to be clear,
I'm not limiting your questions and I think she needs to be -—

MR. WRIGHT: You're telling me that she's going to be
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allowed ——
THE COURT: I don't know what she's going to say.
MR. WRIGHT: You're telling me that she is going to

be allowed to answer by using evidence 1 do not have access

to.

THE COURT: Mr. Wright, I am —-

MR. WRIGHT: And that violates the confrontation
clause and I want it -—- I don't care about sheets and bite

blocks. Obviously I'm not making myself clear. A witness has
information, who's on the stand, that she is going to utilize
to form her opinions and give answers that I am denied access
to. I don't have the 106. I don't have their medical
records. I dispute it and the witness cannot rely upon that.

She should be instructed you cannot rely upon
evidence that i1s not made available. It wesn't in the
discovery. I don't care if we call her a summary witness or
an expert witness. Either way, under 1000 —— 1008, whatever
the equivalent Nevada rule is, I have the right to it. And
it's Davis vs. Alaska or whatever ——

THE COURT: No, I —

MR. WRIGHT: -- in the confrontation clause case
where a statute tried to limit my access to it and it was
unconstitutional, and that's exactly what's happening here.

THE COURT: State.

MS. WECKERLY: Your Honor, well, I mean, I'm sure the
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Court wants to review the cases we found, but'I mean, some of
the cases we found were on like toxic shock, where there was a
bunch of victims and that type of thing and it was this exact
issue. And theAcourts reasoned that people have every reason
to candidly report.

And so to a certeain extent that type of information
being reported to an agency or to scientists who then use that
information in formulating their conclusions, there isn't
going to be a confrontation clause violation. Now, we'd like
the Court to review it ——

THE COURT: I would just note, you know, intuitively
agein, people who suffered from toxic shock, I'm assuming that
was like a tampon-based thing that came out in the mid 'E&0s.
The big thing there, that isn't socially taboo.

MR. WRIGHT: 1It's a civil case.

THE COURT: Well, not only that, but ——

MR. WRIGHT: There's no confrontation clause.

THE COURT: -- the other thing is with hepatitis C
involving say IV drug use and cther things, there are social
and legal taboos to some of the conduct. So I think people
are more motivated to not accurately report than they would in
the toxic shock cases, as 1 understood that outbreak and how
thet was investigated.

Because I —— I mean, I was in college when that whole

big thing happened, and it was huge news and it was, you know,
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the New York Times had a magazine article and, you know, so I
Jjust kind of remember it just from the media and how that
went.

But all I'm saying is I'm happy to look at the cases.
Obvicusly a civil case is very different from a criminal
prosecution ——

MS. WECKERLY: . Sure.

THE COURT: -— and I think some cof the reasoning, as
I said, as to motivation of the victims and the infected
people, is going to e a little bit different in the toxic
shock cases.

MS. WECKERLY: T agree with that, but I mean, we have
experts that have cumulative knowledce of different studies
and different reports. And all —— and the doctors who have
testified —— or the doctor who testified yesterday was aware
of other outbreaks and othef instances and what happened with,
you know, nurses thet she's never had contact with not even
involved in those outbreak investigations. But because she's
an expert, she has this range of knowledge and —-—

Well, I mean, I understand —— I understand that the
admissibility of the other people may be a decision the
Court's yet to make, but I just go back to you still cannot
have —— instruct a witness that they can't testify to what
they know.

THE COURT: That they can't testify truthfully.
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Here's the thing, Mr. Wright. I'm just going to sum
it up this way. You can ask whatever questions you want. And
maybe I'm not understanding you correctly, but it sounds to me
like what you want to question is her methods or her reasoning
or something like that.

And if you attack the witness's reasoning, then I
think she's entitled to speak truthfully as to why she
performed the linkage that she did. Because I don't think
it's fair for you to attack her reasoning like, oh, why did
she isolate these two days or something like that, without |
allowing her to sort of, if you will, defend herself and speak
truthfully about what her reasoning was.

Now, I don't know what she's going to say. It's
possible all she will say is because Mr. Lakeman was the
commeon denominator, it's a blood-borne illness, it's direct
transfusion into the bloodstream and why look anywhere else
when it appeared obvious. That may be all she will say.

Obviously I don't know what she's going to say, but
all I'm saying is if that's where you're going with this and
that's what I'm hearing from you, that it was preposterous
that she would just isolate and link these two days like that
and you're going to somehow challenge her reasoning, then I
think she's entitled to explain her reasoning, whatever that
may be, and I don't know what the answer 1is.

MR. WRIGHT: Okay.
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THE COURT: And I'm certainly not going to limit her
and tell her no, you can't explain your reasoning as a CDC
official and as a medical expert.

MR. WRIGHT: Okay. I just want to comment on what
the State said and the Court's ruling. The —- first of all,
I'm familiar with the civil cases in which there isn't a
confrontation clause issue.

THE COURT: I agree.

MR. WRIGHT: It has nothing to dc with this case.
And secondly, experts do talk about the New York outbreak,
this outbreak, that outbreak. But I have the right to ask
them and challenge them on every one of them. 1T can say give
me the article, give me —- because there is nothing with an
expert that is off limits and it's all producible.

I have no problem with them talking about the New
York one or the New Mexico cne, and them using their
histcrical knowledge as to what's probable and likely. Fully
understood. But that isn't this situation. She's —- your —-
the ruling is I can go ahead and she is allowed to explain hef
answer truthfully, which includes utilizing information I do
not have that the State has —— the State of Nevada has
precluded me from receiving.

THE COURT: First cf all ——

MR. WRIGHT: So if I cross —

THE COURT: —- that's not true. It's not —— well —-
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MR. WRIGHT: It's the state statute.

THE COURT: Okay. It is a ——

MR. WRIGHT: It's the State of Nevada —

THE COURT: It's a state statute and it's —-

MR. WRIGHT: -- created a privilege ——

THE COURT: -- the Clark County Health District that
was ruled on by a state court judge.

MR. WRIGHT: Right. Correct. Sc the State has said
I don't get it. So your ruling, you won't restrict her, you
won't instruct her that if I ask her questions she's at
liberty to use the privileged secret information I can't have
despite my confrontation rights. So with that ruling, I won't
ask her.

THE COURT: Well, all I'm saying is if you're
challenging her reasoning, then to me, I don't think she can
be limited in trying to explain her reasoning in linking it.
I mean, that's what I understand that you're saying. You want
to challenge her reasoning, but she can't say what her
reasoning was. SO ——

MR. WRIGHT: Correct. If it —— if she's —
absolutely, if she's relving ——

THE COURT: Well, then to me, Mr. Wright ——

MR. WRIGHT: -- on information I can't have because
the State of Nevada chose tc do that. They have remedies for

these. It isn't unusual. It happens in informant cases and

KARR REPORTING, INC.
22

005633




10
11
12
13

14

18
19
20
21
22
23
24

25

everything else.

If they want to put up a shield that interferes with
my confrontation rights, there are remedies to how to deal
with it other than telling me I have to dance around it and
give up my confrontation rights. That's what's happening
here. But with that ruling that she's ellowed to bring in
that evidence because it's part of her logic, I'm not going to
cross—-examine her on it.

THE COURT: I don't know what the — well, then let's
bring her in here and see what her answer to the question was.
Because now you've tried to create the record that, oh, well,
she would have said this and T can't answer the question. I
don't know what she would say or not say. I don't know what
her answer is.

All I'm saying is I'm not going to instruct a witness
that they have to lie or mislead the jury about what their
reasoning was. They're allowed to testify truthfully as a
scientist. She's allowed tc say, no, that wasn't my
reascning, that's not why I did it. To me, I mean, if you
want to make argument and say this doesn’t make any sense with
the evidence that we've heard, then that's argument and that's
fine.

But I don't think it's right to tell a witness that
if they ask for your reasoning you can't give it, or if

someone says, well, you didn't follow scientific models, which
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essentially sounds to me like, you know, you're making
arbitrary —- arbitrary calls here, that she can't defend
herself and explain her reasoning, if that's how I understand
you want to proceed.

MR. WRIGHT: It is.

THE COURT: Ms. Weckerly, what dc you recommend at
this point?

MR. WRIGHT: That's the law. I mean, it's the same
problem when the witness gets on that has informant
information that's not admissible because the State won't
disclose it. The remedy is the witness can't testify. It
isn't a question of the witness has to lie or anything else.
The State made their bed and they have to live in it. It's
not at the expense of my confrontation rights.

I didn't create this mess that they did. 1It's their
obligation to play by the rules and cdo it right. Labus and
the two CDC witnesses know things that they used to reach
their conclusions that are being concealed from me by statute.
And so I'm supposed to just accept what they say, but if I
challenge them on it, then I'm waiving confrontaticon rights
and 1t comes in. That isn't the remedy in a situation like
this.

The remedy 1s they either turn it over because of my
rights trump their secrecy or the witnesses don't testify.

That's the way it's addressed. I've disqualified expert in an
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IRS case because I couldn't cross—-examine him, because his
conclusions were polluted by inadmissible evidence. So how do
I cross—-examine him and say, what do you mean you reached
this? His true answer would be because I know your client
said, nveh, nyeh, nyeh, nyeh.

THE COURT: Well, Mr. --

MR. WRIGHT: In that situation they couldn't put
him cn. It's not —-

THE COURT: I want to make it —-- I think an important

distinction ——
MR. WRIGHT: —-- mine —— my rights are waived.
THE COURT: —-— has to be drawn here between

inadmissible evidence or evidence that has been ordered
stricken by the court or suppressed because cf a
constitutional violation, which is what you're talking about,
Iland evidence that would be admissible but wasn't disclosed
because of important state interests, which in my mind are
different but equal to the interests of a different agency of
the state or the county, the Clark County District Attorney's
Office.

MR. WRIGHT: It's like Guantanamc, the state secrets.

THE COURT: Well, no.

MR. WRIGHT: 1In the state secret cases the government

makes an option, are we going to turn over to this supposed

terrcrist this information he has a right to, or are we going
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to forego prosecution. And they make those decisions. We're
not treading new grounds on this.

It isn't they say, okay, Mr. Terrorist, we're putting
you on trial but we're not going to show you the stuff, and
don't you go near challenging anything or you're going to open
the door to things.

THE COURT: Does anyone from the State want to
respond to this? I feel like it's a dialcgue between me and
Mr. Wright.

MS. WECKERLY: I mean, I don't know —— I just view
them as different -- as different issues conceptually, but ——

THE COURT: Well, we're talking only about
cross—examination and this ——

MS. WECKERLY: Ckay. But if it's cross-examination,
I mean, to me that happens all the time in trial. You'll have
a detective go, well, you know, I've seen this in a hundred
other cases and this is why I drew this ccnclusion.

I mean, she's allowed to draw from her range of
knowledge in the case or her range of knowledge
scientifically. I mean, he can attack like why that may or
may not be valid, or the strength of the information or what
welight to give it, or why she gave it the weight she did. But
she still knows why she relied on certain things.

And I really don't know what her answer's goilng to

be, because the CDC left the investigation pretty early on.
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So I mean, I don't —— I —— and we haven't talked to her
obviocusly, SO —-

THE COURT: Right.

MS. WECKERLY: —— I have no idea what she's going to
say.

THE COURT; I mean, all I'm saying, Mr. Wright, is if
you ask the question about her reasoning cr her rationale, you
know, she can testify truthfully to that as a scientist what
she relied on. So, you know, I don't know what the answer 1is
going to be either.

MR. WRIGHT: I'm just telling you if —— I mean, on
the example of a detective on the witness stand and if there's
a statement my client gave him and it is not admissible, and
there isn't a distinction between was it suppressed or is 1t a
privilege, I mean, there isn't -— either way it's not
admissible. The detective doesn't get to say, yeah, I know,

Mr. Wright, because your client confessed when I talked to

him. I don't care how I examine him, that doesn’'t come out.

And I can leave —— I had this issue in front of Judge
Wendell. T sat there and examined —— polygraph couldn't come
in, and so the guy's talk —— the polygraph examiner i1s —— the

fact that it was a polygraph —-—
THE COURT: Right. Of course.
MR. WRIGHT: -- you know, isn't admissible or
anything.
KARR REPORTING, INC.
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Yet he interviewed my client, and so I was allowed to
sit there and make the polygraph operator look like a goofball
because I said, Wait, you're telling me you interviewed my
client, yeah; you didn't record it, yeah; who else was there,
Just me and him. Now, every other interview we've heard about
in this whole case, there were others there and they recorded
1t. You're telling me you just had this conversation, you and
him, nobody else present sitting in a room, yes.

And what was the explanation for it? Because there
was a pclygraph going on and that's the way we do it. They
weren't allowed to bring that out. And was I drawing a false
inference? You're damn right, because those are the rules of
what's admissible and what isn't.

THE COURT: Well, to me, I mean, I think you've made
your record. I don't know what she's going to say, but if you
ask her, you know, what -- you may —— you know, you're
obvicusly a very experienced excellent lawyer. You can
probably come up with a way to ask her questions that she's
not going to say, you know, my reasoning was based on these
other things. All I'm — T don't know what her answer is.

All I'm telling you is if you challenge her
reascning, I think, as, you know, a scientist, she's going to
be able to testify or I'm going to allow her to testify as to
what her reasoning was. I don't know what her reasoning is,

but, you know, to me she's relying on various things.
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And, you know, I do draw a distinction between
conduct of law enforcement c¢r the prosecutors that was ——
resulted in suppression and, you know, something here where
you have two competing and significant State interests; again,
the control of the spread of disease and the prosecution of
criminais. And they're both being, you know, the one is
protected ancd ——

MR. WRIGHT: And my rights take the back seat and I'm
just saying you've got it backwards. Davis vs. Alaska, I
think, Is the case that the State's super privilege folds
under ccnfrontation ciause. I understand.

THE COURT: I mean, all I'm saying is, you know, ask
your questions. But if she tries to answer, you know,
truthfuily as to, you know, her reasoning —— 1if you open the
door to her reasoning, which it sounds like it's what you're
trying to do, then I think she can tell you what her reasoning
was.

Now, there  are other ways for you to get that
information, or rely on argument and things like that,
inferences and evidence that didn't come in if 1t doesn't
come in. But when you stert attacking, you know, a scientific
official's reasoning, I think they're allowed to say what
their reasoning was 1f thet's the line you're going to go
down. And so because, you know, again, I think that that

would call for a complete —— a complete answer if that's where
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you're going.

Now, I don't know what her reasoning —-— to me it's
again, just to reiterate, it's not preposterous to draw the
conclusion she did just besed on the data we have in front of |
us right now. Two days, Ron Lakeman admitting to dangerous
injection practices, and the spread of hepatitis on those days
through transmission that wculd occur directly into the
bloodstream, I don't think that that sounds preposterous to
me.

I don't think we need to go and think about dirty
scopes and other things on those particular days. And
obvicusiy saline would also go directly into the bloodstream.

MR. WRIGHT: Why for three weeks have we listened to
all this other crap? I mean, you're voicing my okjections
from the beginning of the case.

I agree with you completely thet we've sat here for a
month almost hearing about Chux cut in half, bite blocks, all
this other stuff which has nothing to do with the case other
than to dirty it up, and make the doctor a despicable person
worthy of conviction whether or not the transmission was what
they alieged. And so we just keep hearing it over and over
and over, and now the Court's agreeing with me it has nothing
to dc with the case.

THE COURT: Well, it does —— I mean, as to

Mr. Lakeman, no. But as to your client, vyou know, I don't
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believe the State has -- maybe they do have direct evidence of
Dr. Desai telling, hey, reuse the syringes, reuse -- well,
they do have direct evidence reuse the propofol. I don't know
about the syringes but, you know, maybe there was something
and I missed it. Maybe that's coming down the road.

Rut, you know, to the —-- they're trying to show the
culture of the center. I think, yes, has it been redundant,
have we needed to hear from every nurse that ever worked there
and every GI tech saying exactly the same thing? I acree it's
been redundant.

But, you know, where are they going with this? I get
the relevancy. They're trying to show it's a culture of
cutting costs and micromanagement, and that he was 1n charge
of everything down to, you know, how much -—- how kig the Chux
is you're using. And that's, you know, that's their theory
here. And so are they allowed to present their theory? Yes.

Is it —— somewhat has it been redundant? Yes. Do I
think we needed to hear from all the GI techs coming in? No.
I think, you know, that I don't personally find that that
added anything, or all the, you know, various nurses that who
all said essentially the same thing, you know, I think we
could have, yéu know, cdone with fewer of them.

But it's their case and how they choose to put it on
and, you know, again, they're trying to show the culture that

pervaded the center and that your client micromanaged
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everything and they need to show that, that it wasn't just
Mr. Lakeman or the nurse anesthetists acting on sort of their
own to say these things. So yeah, I get the relevance whether
it's redundant or not.

Let's take two minutes and then bring —-

MR. WRIGHT: Could I add —— not —-- this is just an
old thing. I want to offer today's Review-Journal story. I
will bring it as a bystanders bill in evidence for the record.

THE COURT: Okay. What was 1in today's
Review-Journal?

MR. WRIGHT: Mr. German reported what he understood
the witness testimony to be yesterday.

THE COURT: Oh, that it was a culture —— or that ——

MR. WRIGHT: No. What —

THE COURT: —- the owner didn't want waste; is that
the quote, your interest?

MR. WRIGHT: Correct. But he tied it —— he said that
when asked, he tied it exactly to reuse of syringes. And
exactly the inference I complained about and moved for a
mistrial is exactly the way it's written in the newspaper.

THE COURT: Well, and as I remember the article, it
also noted that you'd moved for a mistrial and that the Court
denied the request and gave the instructicn to the jury.

MR. WRIGHT: Well, I'm just offering it —-—

THE COURT: I don't have a problem, Mr. Wright,
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making it a court's exhibit. I would just note -- you know,
make whatever you want a court's exhibit.

I would just note that how a Review-Journal reporter
chooses to spin the testimony really isn't that relevant,
because the transcript's going to stand alone. And 1f 1t ever
comes to a review in court, I think they're going to rely on
the transcript and their own interpretaticn of it. But I'm
happy tc make it an exhibit.

MR. WRIGHT: Okay.

THE COURT: You know, there's been a lot of other
interesting things in the media. I don't know if anybody read
the letters to the editor vyesterday. Did you read that about
the lady who —

MR. WRIGHT: Yeah. Was that a witness?

THE COURT: —— didn't get anesthesia and struggled
and.. .

MR. STAUDAHER: I haven't read any of [inaudible].

THE COURT: I was expecting you to add her as a last
minute witness.

MS. WECKERLY: We can endorse her today.

MR. WRIGHT: I didn't know if that was —— 1f she was
already a witness. I can't keep them straight now.

MR. STAUDAHER: We'll have to lock.

THE COURT: If anyone needs to use the restroom, do

it now, please, so that we can go through and not ——
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Kenny, let the Jjury know.
(Court recessed at 9:46 a.m. until 9:50 a.m.)
(Outside the presence of the jury.)

THE COURT: Are we doing —— Ms. Weckerly, are we
doing the next CDC person today?

MS. WECKERLY: I hcpe so.

THE COURT: There was talk about Mr. Chaffee, but
thet's —

MS. WECKERLY: He's tomorrow.

THE COURT: Okay.

MS. WECKERLY: We have another witness ready if we
get pest the two CDC doctors, or not.

MS. STANISH: Who?

MS. WECKERLY: Nancy.

MS. STANISH: Oh, okay. Yeah, you mentioned that
would just be direct, right? Or given where we are, probably
not even that.

MS. WECKERLY: I'll be happy if we get through this
witness.

MS. STANISH: Yeah, yeah. I hear you.

THE COURT: Today's the last day that we have to end
right at 5:00. So other days we can finish with whoever.

Yeah, but she's a Safe Key kid, so maybe they have
Safe Key still today, and then she's made other arrangements

for the rest of the summer. I don't —— maybe the kid's in
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camp or —— I don't know.
(Pause in proceeding.)
(Jurors reconvene at 9:53 a.m.)
THE COURT: Court is now back in session, and you can
get the last witness, Dr. Schaefer.
MELISSA SCHAEFER, STATE'S WITNESS, SWORN
THE COURT: Mr. Wright, you may continue your
cross—examination.
MR. WRIGHT: 1%&&)@&
CROSS-EXAMINATION (Continued)

BY MR. WRIGHT:

Q Good morning.

A Good morning.

Q Let me give ycu your -— do you have your three
reports?

A Yes, sir. 1 do.

Q Or your three documents?

A Yes, sir.

0 Okay. The trip report, the Exhibit 92 report,
we were talking about the trip report when we ended yesterday
and were somewhat goinc through it.

A Okay.

Q Now, the trip report, this is the —— May 15 1s
the final trip report.

A That's the last version of the trip report, or
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Q Okay. And was the -- you talked about an

interim trip report when you —— you all left Las Vegas.
“ A Yes.
Q Okay. And the -- any major changes?

A Not that I recall. I con't have a copy of that.
But as I mentioned yesterday, you know, with this report we
" have the testing that was ccocmpleted at CDC, so that would have

been an addition.

Q Okay. You were showinc the last page.
" A Yes, sir.
Q The tree or clusters that we've seen before in
the court.

" A Yes, sir. So without having the two side by
side, I can't —

Q Okay. BRut your conclusions of what the likely
" cause was, everything remained the same?

A Correct.

Q Okay. And then at the -- the trip report 1s
normally an internal document cf CDC?

A No. It is —-- it's a document generated by CDC
" that we provide to the health department who invited us to
come. And then it's essentially theirs tc do with what they
would like, if they want to disseminate it or not. I believe

the health department actually posted it on their website.
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And people can get it from us through the Freedom of
Information Act. If they send a request to CDC, it would be
released under those parameters.

0) Okay. But you all don't release it other than
to the agency?

A To the health department.
Right. And so —
That's the typical.
—— 1t's not like posted and available —-

Tt's not.

LONEEN- I Ol 2 ©)

—— through CDC?
A We don't post it on the web. 1It's available

through CDC if we get a request, as 1 said, through like a

Freedom —-
Q Okay.
A —— of Information Act.
Q Because you like at the same time, May 16, 2008,

- you have the MMWR —-

Yes, sir.

— report. I mean, that's what T call it.
Yes. That's corréct.

And 1if —— this is the publication?

Is one of the publications.

One of the publications.

- OO N R S

Correct.
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we're talking about in this case, the CDC report —- the trip
report came out in May of 2008, and December cf 2009 is the
report that we wanted to get in which -— I know we still have
yet to litigate that, but we are —- that 1is coming out --—
that's the Brian Lakus report.

The one that is the culmination of everything, the
published paper, came out in March, I thirnk, electronical.y,
and then in August in print the same year, in 201C, by this
witness who is currently on the stend right now as beinc one
cf the authors.

I mean, that information is eveilakle to those
irdividuals and that went intc the determination -- also the
determination as to whether they believe The transmission mode
was the correct one in the first place.

So it's not —- it's not proper for him to be ab.e to
give & false impression to this jury and have the State not be
able tc at least repbut that or bring in evidence then that
shows something different.

MR. WRIGHT: Well, I con't -- I don't mind opering
the door to rebuttal. I'm just saving we have to apply the
rules cf evidence. Rebuttel just deesn't mean, oh, okay,
there vou go, now no more confronteticrn and I can use hearsay.
I —— it isn't —— it -- if they can't rebut it properly by the
rules cf evidence they can't. They're the cnes that chose to

not investigate further and put the case together this way.
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There's nothing prevented -- I mean, I can't figure
this case out at all —— there's nothing prevented the 126
patients from being subpoenaed to the grand jury. There's
nothing prevented getting a subpoena duces tecum for their
plood draw. There's nothing that's prevented the 107 — there
isn't. 1It's evidence.

I can accquire it. I could get it.

THE COURT: Well, you'd have to —-

MR. WRIGHT: I con't have to.

THE COURT: -— cet a Court order and there might be a
problem there for people who aren't even named as victims in
the case. Getting —-

MR. WRIGHT: Hell, vou can get & DNA swab for being
falsely arvested, I just read this morning. I con't have —

THE COURT: Well —-

MR. WRIGHT: -- but they —— they're the ones that dic
it this way. If they want to bring in the 107 witnesses, and
I've taken -- this isn't some new position I've taken. That's
why I wouldn't stipulate at the inception to the —-- the
reports 1've stipulated in CDC, trip report, anc most probably
now, even the journal. It just caught me Ly surprise. But
the way I read it, it doesn't bring in the cther 107. But —-

MR. STAUDRHER: It does not mention those directly,

MR. WRIGHT: Okay. Well, see, I didn't know because
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care that it's inconvenient.

THE COURT: Does anycne frcm the State want TO
respond?

MR. STAUDAHER: Well, I mean, part of what these
pecple based their opinions on, their conclusions on, relates
to exactly what we're talking about. It's not isclated to two
incident days at -- along. They —- it's tThe reason why they
went back and said you've got to notify people back to 2004,
ard why it went to 63,000 people in the Valley who got
notified and had to come in for testing.

If they only thought that there was these two
ircident days and they had no evidence of anvthinc else,
trat's as far as it would have gotten; but because the
practices were prevalent, they telked to the incividuals there
to talk —— to find out how long they had been going on, they
witnessed the practices themselves, they were a krown method

cf transmission, they looked at the other things, and in fact,

N

®

they had other —— the people cn other days that showec up as

(

being positive, they investigated those individuals —
THE COURT: Ckay. Let me stop you because it's not
clear cn the record. I'm still talking to you. ALl richt.

These other 109 people, how were they able to icentify them as

KARR REPORTING, INC.
231

005576




[
~J

having been infected? Were they part of the 60,000 people who
were nctified and then went in and got tested, or had they
previously been diagnosed with hepatitis and then were somehow
linked to the clinic, or how were these 109 people --

MR. STAUDAHER: No, these ——

THE COURT: —- identified? Are they part of the

MR. STAUDAHER: They're part of the —-

THE COURT: -- thet went in for testing?

MR. STAUDAHER: Yeah, thev're part of the
notification; however, when the testing went forward, if they
came in voluntarily, if they got samples of these people who
were —— already had been already, vcu know, at a blooc craw
somepiace —-—

THE COURT: Quest or whatever.

MR. STAUDAHER: -— however it went, it was part of
trhe notification. Those came from that —— that portion.

THE COURT: Ckay.

MR. STAUDAHER: SO ——

TEE COURT: So let's just say some of them went into
tre Health Department and some of them may have given their
blocod at Quest on a prior occasion, whetever. They are all
tested ——

MR. STAUDAHER: Yes, and it's actually a much iarger

number, but after they culled out the ones that they believed
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they cculd not link to the clinic, we were left with the
subset --

THE COURT: Right.

MR. STAUDAHER: —— of the 109 or 6 or 7 or whatever.

THE COURT: Ckay. Anc so these people test positive
for hepatitis and then through the investigation they say, oh,
veah, I got, you know, arnd I had a colonoscopy in 2005 or
whatever, and then do they try to genetically link their
infection or do they just say —-— Yuri or Igor or whatever say,
il oh, no, vou know, it's been tco long. There's no way. It
H would have mutated because the infection is at this point over
X number of years, so we're nct even going to bother to try to
" genetically link 1i,t, or what happens at that point?

MR. STAUDAHER: 1 think it's & combination of those.
It's too remote 1n time once you get past a certain point -—-
“ THE COURT: Ckay.
MR. STAUDAHER: -- anc¢ I think that by -- because
" they had gone through anc¢ seen what they saw, did the genet:c
testing, and they had the mechanism that they believec was
“ accurete which was confirmed by the testing results that they

got later on, that I'm not sure that they wculd have core pack

and tested these people had they been —- had they been akle to
it do so.
So I don't know the exact answer to that cuestion

from Brian lLabus; we'd have tc ask him that.
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THE COURT: And then someone from the Health District
would have interviewed these people, and with the exception of
a few whc weren't tested or didn't get interviewed, they woulc
have said, vou know, no, I didn't have risky sex and no I
wasn't an IV drug user ard no, I didn't snort cocaine or
whatever the guestions may be, and then based on those answers
trney said, okay, well, these people were likely infectec
through the clinic?

MR. STAUDAHER: Essentially, yes. That —-

THE COURT: Ckay.

MR. STAUDAHER: -- was their one —-

T

XL

E COURT: And my understanding —-

5

STAUDAHER: —— ccmmon risk factor.
il THE COURT: —- 1is you have the names of most or ali
cf these veople?

MR. STAUDAHER: No, we do not. We asked —- that's

part cif wnat we --

THE COURT: Right.

MR. STAUDAHER: —-- &sked for.

THE COURT: Well, there was a lot of discussion that
you already had the names cr you didn't already have the names
cr the names where you were missing were the names of the
llpeople who had never beer tested for whatever reason, either
because they had moved or they died or --

MR. STAUDAHER: No. Your Honor, those were —— names
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we actually had were on just the two incident days. The
126-0dd —— or 109 people are from the investigation from the
notification. We don't have any of those names.

THE COURT: You have —— as you stand here tocay as an
cfficer of the court, you say you have none of the names? You
don't know any of these 109 people?

MR. STAUDAHER: Well, with the exception of, I think,
Chanin [phonetic] who was & civil plaintiff that I think was
—— was an award. I think everybody is aware of that person's
name. Michael Washington, whc was also a plaintiff, he's one
cf our ——

THE COURT: Right.

MR. STAUDAHER: -- unnamed victims.

THEE COURT: He went to trial, so that was —-

MR. STAUDAHER: Rignt. But —-

THE COURT: -- everybody knew him.

MR. STAUDAHER: -- but no, we do noct have a list of
all of those names from the Health District because that was
cre of the things that we were litigating —-

THE COURT: Ckay. Ncw —-—

MR. STAUDAHER: -- anc they prevent —— we were
prevented —-—

THE COURT: -— one OI ——

MR. STAUDAHER: -- from getting them.

THE COURT: —-- one of the ways to have gotten the
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names would have been to just check and see who the plaintiffs
were in the infected cases -- the —— in the infected, what we
cal: the infected civil cases, correct?

MR. STAUDAHER: You mean as fer as filed cases ——

THE COURT: Yeah, filed -

MR. STAUDAHER: —-- tc maybe go back?

THE COURT: —— cases and what —— what we call the
irfected group. Did you do that at all?

MR. STAUDAHER: Did we go back and look at the names
cf those people. No, we did not.

THE COURT: Ckay. Sc that was one source. I'm not
scre if all 109 filed sults, worse —-—

MR. WRIGHT: Class action. That's the biggest
rotivetor for them to say they got it there.

THE COURT: Yeah, but we don't know ——

MR. WRICGHT: They were jumping on the money —-—

THE COURT: —- not &all of them —-—
MR. WRICHT: -- wagon.
THE COURT: -- well -- I know, but I don't know

of frand how many infected pleintiffs there are, and so there
ccu-d have -—-

MR. STAUDAHER: There's over 150 cases. That's to my

THE COURT: Some are uninfected. There's both. So 1

don't know if they all filed cases or didn't. So there would
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have been a source to at least get some of the names; possibly
not, vcu know, all of the names, but some of the names, and
that was not done.

So, Mr. Staudaher, do you want to address, or, Ms.
Weckerly, do you want to address Mr. Wright's arguments on the
confrontation clause and why this evidence should come in?

MR. STAUDAHER: Well, I think that's part of the --
and as far as the Health District report is concerned, which
is the basis by which some of the cenclusions were made, we
have not yet litigated that and I'm not sure that we're
prepared to do that at this moment regarding the Health
District report which is —— which relies on the studies that
were dcne, the patient notification in its conclusions.

It's didn't —— it didn't come to its conclusions in
isolation. It used the entirety of their investigation, which
included things that went beyond what was done by the CDC when
they came out here. And that included the patient
notification, the subseguent testing, and the results of those
tests and how those were incorporated into that report, which
the State still believes, even though it's a hearsay cocurent
technically, ccomes in uncer scme exceptions.

THE COURT: Yeah, I mean, if they —- here's the ceal,
Mr. Staudsher. If they have a constitutional confrontation
clause right, whether you call it a public record or a

business record, you know, I don't think that's going to
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obviate, ycu know, get around that right.

T mean, here's the thing, Mr. Wright. As you know,
you kncw, there are factors that epidemiologists look at to
trace the spread of disease, and we've already Talked about
this, you know. Even taking into account inaccurate reporting
and things like that, and I'll give you —— sO let's be
generous, let's say 50 percent of the people who reported
reported inaccurately, meaning, they didn't disclose IV drug
use or promiscuous risky sex cr whatever the case may e, I
think that's high, but I'll give you 50 percent; you still
have 50 infected people.

And so, you know, I think that there is a safe

{
number that we can be sure of that were infectea on different

14 Jidays through the Health Clinic because T don't think 1it's

15

16

17

18

pelievable or realistic to say that all 109 people or 29 or
whatever the number is, were all inaccurately reporting, and
therefcre, there's only those two days.

So 1 think we know with scme certainty that there

19 || are other peoolie who would have been infected on other cays.

20

And, vcu know, vcu say, weill, you can create a false

21 | impressicn all the time, well, that's also done within rules.

22

For example, drugs are suppressed.
You stand up there and say the State's given you no
evidence of these drugs, we haven't seen this. You don't —-

you kncw, people don't get up on the stand and outright lie
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and say, oh, you know, this didn't happen, if we all know it
did happen.

So there are rules as to what you can do as a
defense attorney when evidence is suppressed or what have you.
You know ways you can argue it to the jury that are still
ethical and, vou know, don't -— don't clearly misstate the
situation and, you know, obvicusly one of the exanmples I've
given.

So, you know, I think that --

MR. WRIGHT: Let me respond to a couple points. You
keep presuming that some portion of those 107 actually got
hepatitis C at the clinic.

THE COURT: Well, accuretely ——

MR. WRIGHT: And I don't know ——

THE COURT: -- reported no risk factors. That's the
issue. The issue is accurately repcrting the risk factors.
That's what you want to confrcnt them about because anything
else ——

MR. WRIGHT: Richt. And I —

THE COURT: -— 1is coming —-—
MR. WRIGHT: —— yean.
THE COURT: -- from the medical records. So the only

thing you could be confronting these people about was, did
they accurately recall their risk factors, their drug use,

their IV use, their transfusiocns, their sexual riskiness, all
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that stuff that they're asked about. That's the only thing
you're rezlly confronting them about because other records
show that they were patients and they got a colonoscopy and
stuff like that.

So what is it that you want to confront them about?

MR. WRIGHT: I want them —

THE CCURT: That's it exactly.

MR. WRIGHT: -- and I weant their medical records
because I think they got it elsewhere beforehand and they're
jumping on the money wagon, and I don't believe any of the 107
got it at the clinic by the practices. And the Court and the
State keeps presumning well, scme part of them got them because
cf this, and vou're basing it purely on hearsay and no
confrontation.

Now I'm hearing for the first time, which 1s news to
me, that if Labus gets on and his report comes in, he gets to
hide the identity of the 107 and I can't even use compulsory
prccess to get them here.

THE COURT: Where did vou —— I —— no one saic that.

MR. WRIGHT: Well, we don't know who they are, and
he's noct going to reveal it, right?

THE CCOURT: Well, that was what was liticatec with
the Health District that they don't have to reveal it, and
there's a statute right on point.

MR. WRIGHT: So they're —-- you're going to put a
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witness on the stand as an ——

THE COURT: I'm not putting —-

MR. WRIGHT: —- expert ——

THE COURT: -- anybody on the stand.

MR. WRIGHT: OCkay. I'm just -—— I'm not saying you,
I'm just speaking genericaily. The State's going to put a
witness on the stand who is an expert who has looked at things
that only he can see and I can't. This 1s preposterous.
There's no such thing. There's rules to deal with this. When
the State wants to invoke a privilege and doesn't want to
disclose something throuch an informant or something, the
remedy is you dismiss the thing. Ycu don't play hide the
ball.

THE COURT: Yeah, but see there's two cdifferent
actors here when you —-- the informant 1s law enforcement and
the State's prosecutor's office. Here you have the Health
District, and they're charced with a completely different
functicn that's unrelated to law enforcement or criminal —-
you kncw, criminal proceedings. That's not their concern.

Their concern is the spread of disease. Anc, you
know, cther —— well, essentielly the spread of disease,
whether that's through a lack of cleanliness or smoking or
infection or whatever. That's what they're charged with
doing. So I don't think that's, you know, necessarily the

analogy.
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MR. WRIGHT: I'm not —-

THE COURT: Recause you have —- even though it's all
the government, their functions are completely different than
a police agency whose function is epprehending criminals and
getting cases ready for prosecution. I mean, to me the
prosecutor's office and the pclice or the FBI and the US
Attorney, they're workinc together with a shared goal, whereas
the Health District does not have & shered goal with law
enforcement and the District Attorney's Office. 1It's
completely different functions.

MR. WRIGHT: They shculd have thought of that before
they decided tc hock their wagon to the Southern Nevacda Health

District report and method because it is their case, it 1is the

report they want in. They chcse to adopt it anc turn it into
a criminal case. And you find for me —— let the State find, 1
don't care if it's a Guantanaro case —— find it with national

secrets, find something where a witness can get on the stand
and he has knowledce about something which only he can see ana
I can't and I'm cross—examininc him.

There is no such cése. The remedy 1s those cases
are dismissed if that's the option cf the State to proceed
with it. They —- they're the cones that have created this
mess. They —— and why didn't —- on the prior guestion on the
107, was any fcllow-up done? Were they interviewed? Were

thev tested? Was genetic testing dene? The answer to that,
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ch, all will be from Rrian Labus, nc, because we didn't care
anymore because we're not criminel investigators.

Once we saw the unsafe injection practices and saw
propofol use, even if there hacd been no hepatitis C, we were
doing the notification because it put people at risk. And so
further investigation or verificaticn didn't even matter.
That's —- that's why they did ncthing. And so there was no
further investigation. And that's exactly what he said in his
deposition.

And so the State just adopted it and said, oh, okay,
we're done too. So I — my —— I still say if they -- if they
can't put it on, I have the right to ask my questions and draw
inferences, and I open the docr to them using proper rebuttal,
lawful with confrontation.

I presumed —— 1 didn't —-- there's so much involved
in this. 1I've —- when I was standing up there saying, you
krnow 107, you know, why didn't you bring them into the ¢rand
jury or something, I presumed they knew the 107 people we're
talking about that are in -- that are identifiec in Southern
Nevadae Heelth District report.

And so this is the first I'm hearing that they don't
even have access to it.

THE COURT: Well, you knew that they didn't have
access because that was litigated in here when they sulopoenaed

the Health —
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MR. WRIGHT: That 1077
THE COURT: -—- the Health District --
MR. WRIGHT: I thought we were talking about the two

dates.

MR. STAUDAHER: It doesn't —— and as the Court will
recall, Counsel for both defencants stood mute about the whole
issue. We had liticated it trying to get that information out
thinking that it would be Zmpcrtent, and they never said, We
need it as defense attorreys for our case, not —-

MR. WRIGHT: I'm supposed tc help —

MR. STAUDAHER: -- a single cne —-

MR. WRICGHT: -- the State?

MR. STAUDAHER: No, it's for your own defense.

That's what you're trvinc to do now, and that's the issue that
thev stood mute on, cidn't litigete back then when this was
brougnt up. They knew it was going tc be an issue. They
didn't indicate at al, rot one time, that they requirec or
reguested or wanted it for confrontation clause purposes for
their investigation, for anything. They didn't say anvthing.
They “ust stood back.

The Cour- ru.ed and we abided by that that we could
not get that informetion. If they weren't going to give it
to —— give us the information on whe was “ested and not testecd
when —-- or were lost to follow up on petients that we actually

krew the names of on the very days in guestion, they certainly
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were not going to give it to us in any other stance. They've
always fought us in finding out identifications of people.
Personal identifiers ——

MR. WRIGHT: I cidn't —-

MR. STAUDAHER: —— that's what they use as their
basis all the time is they cannot, will not, under statute be
able to provide personal identifiers for any patient. I mean,
that's their position.

MR. WRIGHT: How I can be accused of sandbagging the
State by saying the State has the burden of proof and has to
gather and put on all the evidence is beyond me. I was
supposed to join in the government's regquest to gather
evidence to prosecute my client? Am I hearing right?

MR. STAUDARHER: No, that's not what was said and what
was meant at all. It's that this issue was litigated with

them present. There was not a mention that they reguired the

MR. WRIGHT: I con't remember —-

MR. STAUDAHER: —- informeticn for their own
Purposes.

MR. WRIGHT: -- filinc anvthing.

MR. STAUDAHER: Now, here we are in the middle of
triel and they're claiming they want access to that
information. I mean, 1it's —-—

THE COURT: Well, no, they —-- they're saying that if
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you're going tco put on the evidence you need to put on the
evidence, meaning, the evidence of whc had it.

MR. STAUDAHER: But the Court could orcer Mr. Labus
to provide that information.

THE COURT: Well, we litigated that already, Mr.
Staudaher, and there's a —— in my view there's a statute right
cn point that protects the Health District. Anc frankly, the
legitimate concerns of the Health District in preventing the
spread of disease and having an open exchange with the Health
District are just as significant as the legitimate goals of
the Clark County District Attcrney's Office in prosecuting
offenders.

So I can't say that vour goals are supericr to the
goals cf the Health District, which have been recognized and
protected by the Nevada lecislature. So, you know, I'm not
going to reverse my order and order Mr. Labus to do something
that he didn't. And as was arcued and pointed out by Terry
Coffing, the attcrney for the Heelth District, there were
cther ways for the State to cet thet information.

And in fact, I could sit here right now and I could
pull up Odyssey and 1 could read to you the names of infected
plaintiffs if we were goinc tc go that route, but I'm not
going to do that. But if I cculd sit here and co it,
certainly the District Attorney's Office could have

investigated the civil lawsuits that were filed.
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Look, you had good cocperation, as I understand 1it,
with Ms. Killebrew and Bob Eglet's office, Mr. Ham who has
been here and Edward Bernstein's office. And these were the
big plaintiff's firms that hancdled the litigation, and there
were some others as well, but there were a lot of plaintiffs’
firms involved in most of these cases.

You know, you may have been even able to get them to
share, you know, copies of the complaints that were filed in
connection with the infected lawsuits. So, you know, to stanc
there and say, oh, this was our only source of this
information, when I could sit here right now and find the
information for you, although that's not the Court's role and
I'm not going to do it, I'm nct, you know, to me that's not
very credible. Because like T seid, I don't know, did you ask
Ms. Killebrew? Did you ask Mr. Ham? Did you ask Ms. Welss?
The lawyers that we've seen here in this courtroom in
connection with the plaintiffs in this case, dic you ask any
of them? Hey, who are your otner infected clients? Hey, can
you give me copies of the complaints you filed in these cases?
Was that done?

MR. STAUDAHER: Ask for complaints for noninfected
patients, no, we didn't ask that.

THE COURT: Or in —— other infected patients?

MR. STAUDAHER: Or other infected patients beyond

those listed in our case?
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THE COURT: Yes.

MR. STAUDAHER: No, we did not.

THE COURT: Well, how hard would that have been? How
hard would that have been to say, hey, Ms. Killebrew, you minc
helcing the State out here? Who else — you know, who else do
you knicw who 1s 1infected?

MR. STAUDAHER: One of the issues ——

THE COURT: All I'm saying is for you to stand there
and tell this Court, oh, the only way we could get it was from
tre Southern Nevada Health District, it's not believable to
me. Just off the top of my head I came up with two ways for
you to get the information. Now, if you said, yes, I asked
Ve, Killebrew and she felt it was inappropriate to divulge
that, ckay, then that's fine. I would respect that
representation. But you can't make that representation to me
because you didn't even do it.

MR. STAUDAHER: Well, the representation I can make
recarding that issue is that we did have conversations with
both Ms. Weiss and Ms. Killebrew and the like about divulging
information abcut their clients, the cnes who are named in our
case. Ncne of that happened or would happen until we acreed
that we were on the confidentiality agreement and that that
covered them for those cases.

ﬁ Now, I don't know that the confidentiality agreement

{‘that we signed onto in general covered us for every single
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case, but we had to be assured by them —- or we had to assure
,,them that it was related to our prosecution, to the
individuals that we were naming as victims in this case, and
that only then did they provide that information to us.

So it wasn't as thouch we were -- we even asked for
a blanket because they were giving us, essentially, we need
confirmation, we need you to show us that you're covered under
the confidentiality agreement related to these patients and —-
and Your Honor was even part of that, the signing on of us
being part of that agreement.

THE COURT: Right. 1I'm telking about the fact that a
complaint —— a civil complaint was filed. That's public
record. That's not confidential. That is a matter —-—

MR. STAUDAHER: But it's medical recorcs.

THE COURT: —- of public record. And it's not the
defense's job to go and find those. All I'm saying is don't,
you know —- you know, don't stand up there and make arguments
“ that aren't credible because for you to sav that the only way
to get this information was from the Health District without
trying other things is just not believeble, okay?

Now, you may disegree with my order that the Health
fl District didn't need to turn it over, but you didn't try.
From what I'm hearing here is you didn't try to find it
another way. Now, that's not the confrontation clause issue,

" which no one on your side has bothered to address, in my view.
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So, you know, I -—— Ms. Wecxerly, do you want to take over?

MS. WECKERLY: Well, I mean, I would like to acddress
the confrontation clause issue. 1 think there is a statute,
and I think it's 50.(85 that allows an expert to testify
regarding matters that wou_d be otherwise inadmissible. I
will tell the Court I haven't, like, looked up all the cases
associated with that stazute, but all the time, I mean, we
asked this very expert, hey, wasn't there a case back in
whatever San Pedro where, hey, it turned out it was the saline
practice; that she's relaying all kinds of hearsay, saying,
yes, that was the practice, this, that, and the other.

That happens zll the time. Experts testify and rely
on hearsay all the time in that type of setting. So I
don't —— I guess I'm failing to see what the difference is
when -- when Labus does it for our case. I mean, I —— I think
that he can talk about studies he knows about that he didn't
have anything to do with. Experts have a wide range of what
they can testify to.

Now, in terms of the confrontation clause, I think
that's what's specifically addressed in the wording of the
statute, that it's information that wculd otherwise be
inadmissible. The defense can certainly ask him, well, you
don't know, you know, if this person felsely reported, if
they're a drug user, or whetever.

So certainly the jury can weigh the weight of what
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he's saying, but I —— I cuess I'm missing how that statute
doesn't directly address this issue. But admittedly, I
haven't done all the research on it, but, I mean, in my head
this happens all the time.

THE COURT: Yeah. I mean, that's basically what I
was saying, Mr. Wright, when epidemiologists —- they rely on
this kind of information a:l the time. That's what they do.
That's what they —— that's what they do to determine how has a
disease been spread. They have to rely on people's reporting.
Oh, wait, you know, I mean let's lock at the recent outbreak
of Salmonella. I ate at this restaurant. I had the —- you
kriow, I had this, I had that; that's what they study. I mean,
that's how they do it.

MR. WRIGHT: I couldn't disagree more. I —- there
—— I don't know of the exception to the confrontation clause.
They aren't using this as an expert to bolster his opinion.
They are wanting Labus to say 107 other people were infected,
clinic associated. That isn't an expert cpinion or anything
else. And experts cannot testify -—— 1f an expert gets on the
stand, I've had experts cisgualified in IRS cases because the
information they looked at wes confidential informant
information which I —- or was supgressed information.

And so if I cross—-examine them to fully get out the
basis of their opinion, they'd get to slide in that which is

otherwise inadmissible. And when you present that with an
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expert witness, then they have to find a different expert -—-

THE COURT: Yeah, but you're talking about --

MR. WRIGHT: -- because expert witnesses are fungible
because you can replace ——- 1f Labus 1s nothing but an expert
coming here to tell us things, get a different one.

THE COURT: Well, first of &all, I think there's a
difference between evidence that tnev're not presenting and
evidence which has been affirmatively suppressec by the Court
cr they've said, hey, State, disclcose your confidential
informant, and the State or the government says, no, we're not
going to do it. That's —— or, you know, they didn't use —
have a search warrant. And we -- the Court says you needed a
search warrant; this evicence is suppressed.

To me that's different. If they then try to get
around a Court order throuch an expert or something like that,
that's a different situation, cormplietely different, and in my
view wculd be completely inapprcpriate because at that point
you're circumventing a Court crcer through trying to, you
know, bootstrap it in through an expert or something like
that.

And let's not forget the purpose of the suppression
rule. It's to detour unlawful police and State conduct. So
that's really offensive if that's what they would do in that
situation. This is a different situation.

Look, here's what I'm sort c¢f —— I'll think about it
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further. Here's what I'm leaning tcwards, 1S allowihg
whichever expert to say that basically. We were able to
identify, you know, 100-plus, or whatever the number 1is, cases
of hepatitis that we could not attribute to another source,
but we couldn't link it definitively to the clinic elther.
Because as I understand it, that's the truth.

Ms. Weckerly, is that the truth according to how you
understand the evidence?

MS. WECKERLY: Yeah, I mean, I —— my recollection 1s
he — not alone, but he put people in different categories,

I and if they had any of a —— if they reported any of the risk
factors, they didn't go into their calculation because they
couldn't eliminate that as a possibility.

THE COURT: Right.

MS. WECKERLY: And sc of that, vou know, I mean, I'm
sure they've got hundreds and hundreds of people, but of that
where they ——

THE COURT: Right. So then you're left with 107 ——
il MS. WECKERLY: Right.

THE COURT: -- that you couldn't attribute to another
-— another cause, but vou couldn't decisively attribute 1t to
Ilthe clinic either. By "cdecisively", it's not linked
genetically —-

" MR. STAUDAHER: Right.

THE COURT: -- you can't attribute it to a source
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patient, so you've got this number cut there that
scientifically hasn't been linked tc the clinic but they can
attribute it to an outside source. I mean, I —- 1s that
accurate? That sounds —-

MR. STAUDAHER: Wel:, I —— the only proklem I have 1is
when vou say "scientifical y" because they did run through
their —— whatever their stat:stical analvses anc whatever
based cn the results of what trhey gct in their investigation,
which did not include, obv_ously, the genetic link because it
wasn't there, or the fact that there was, you know, an
cbserved transmission, vyou kncw, an unsafe injection practice
on the particular day, that kird of thing.

But with regarc to what they did have, they did use
some sort of analysis anc it was —— 1t was my understancing
they used both a statisticel as well as some other
computer—-pased analyses to do some cf this work.

I

THE COURT: Well, meyoe I'm coing to hear from Mr.

Labus, then, out of the presence of the “ury, so he can

explain to me the statistical analysis and show me he has a
basis -— I mean, I'm assumning, besed cn what he does, he woulc
have the sufficient xnowlecge tc testify regarding statistics
and how it works and, you xnow, et cetera.

" But otherwise it's going to be the way I just saic

it, that they couldn't determine an alternate cause and they

“ couldn't link it absolutely tc the clinic. So there is this
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number out there that we just don't know for sure. It could
be the clinic, and I think that that then -- I think that —-
that that's the truth. And I think if it's, you know, if it's
not sald it's absolutely the clinic, but we can't attribute it
to another cause, then that's —- we can't attribute it to
another cause because they didn't give us another reason.

MR. STAUDAHER: He will not come in anc say that.

THE COURT: Now, were they belng lnaccurate? Were
they forgetting? Were they lying? Okay. Maybe. But you
still can attribute it to another cause given all these
things.

MR. WRIGHT: But what I —-

THE COURT: That's the truth.

MR. WRIGHT: —- but what I am losing there —

THE COURT: 1It's fine.

MR. WRIGHT: -- is my right to test the evidence when
he says that because what I'm understanding is, I Jjust have to
accept it as given, and I can't sav tell me who they are and
show me their medical records ——

THE COURT: Yeah, but vou can —-

MR. WRIGHT: -- because 1 don't believe any of them
got it. That's my positiorn.

THE COURT: Well, you can —-—

MR. WRIGHT: So how do I challenge it?

THE COURT: Yeah, by cross—examining him. That ——
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MR. WRIGHT: And he says, I can't tell vyou.

THE COURT: -- that his statistical mocel is flawed.

MR. WRIGHT: I'm not taliking model, I'm talking about
he has a —- he contends there are identified, known people —-
I don't even know if he's locked et their medical records. I
don't know 1f he's verified they dian't have it already.

THE COURT: Well, tnen thet's part of your
confrontation and your cross-exemination of him.

MR. WRIGHT: Okay. As _ong as he —-

THE CCOURT: You know, look at their medical records.

MR. WRIGHT: -- reveals it.

THE COURT: You don't know if they had surgery. You
don't know 1f they did this, trat, cr the other thing. You
don't know 1f they ever hac driog rehab. You dicn't look at
that, you didn't lock at this, whatever yvou want to ask him.
I mean, that's —- that's rignt there, that's your cross if you
want to go that way.

MR. WRIGHT: I want to cross them.

THE COURT: Well --

MR. WRICHT: Anc¢ he's not gecing to tell me. He's
going to say, Mr. Wright, I oct 207 and T won't tell you who
they are and I won't show you anvtnhing about them. I'm just
telling you take my word for it because we talked to them and
they don't have any other risk factcrs. That ——- I'm —— where

is this whole right of confrontation to the information?
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That's hearsay what they've tcld Brian Labus or his emplovees.

THE COURT: Well, to me you can point it out in your
cross—examination that his information is only as good as the
information he received, which they could have been
underreporting, misreporting, falsifying that some of this
behavior 1s not —— is taboo, is illegal behavior. There's a
miliion reasons why people aren't going to accurately report.

MR. STAUDAHER: And I believe he will acknowledge
that. I don't think that there's any surprise there. He's
going to get —— if he gets on the stand and is asked those
questions, I think he'll say exactly what the Court just said,
that they have to rely on —

THE COURT: All right. Going forward —-

MR. STAUDAHER: —— those people.
THE COURT: —-- Mr. Wright, going forward with this
current witness, what is it that -- because we were stopped at

your line of questioning. So, you know, when we come back
tomorrow where i1is it that vou're going —- going to go?

MR. WRIGHT: Well, I'11 tell you where I want to go,
but at the same time I'm not sure if the Court is going to
tell me 1f I pursue it, I'm opening the door --

THE COURT: That's why I'm asking ——

MR. WRIGHT: -- for hearsay.

THE COURT: -- you —- that's why I'm asking you.

MR. WRIGHT: ©Oh, okay. What I intend to do, I mean,
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I had asked her why she chose the CDC is lumping July and
September as a common cause. And I said, Why are you
presuming that the method of transmission for these two
discrete dates were the same? September date, I can fully
understand. The July cne I den't. And her ——

THE COURT: That's & fine question. That doesn't
open the door.

MR. WRIGHT: No, her answer to me then was, Well,
because the same CRNA who ¢id the werk in September using
improper practices was the same CRNA in July. Okay? That was
her answer. And then I think I responded that's the same CRNA
who was working every other day of the year also. So I don't
see the commonality because the commonality would be the same
for the whole year.

And T was —— that was perceived that I was leaving
the inference that there weren't any cthers out there.
Probably was. But that's how we got to where we were because
I don't know why she -- I meen, I sterted off saying, LOCX,
you had -- both of them rac bicpsies, and that's a method of
transmission, meaninc Washington and the socurce. They both
had a biopsy and all it Zcok was for & transmission of
hepatitis C where someone reused the biopsy which there has
been evidence that that happens here.

And so why did you just blindly presume it's the

same as on the 21st of September other than this? Anc her
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answer was because it's the same CRNA was working on that day.
And then I said, well, same CRNA worked 300 other days that
year tco.

THE COURT: Let me ask this: Of the 106 other people
did anybody at the Health District try to do -- chart those
people out as to who worked on those people? Because they
know who they are.

MS. WECKERLY: I mean, I know from reacding a
deposition that I think Mr. Lakeman is named in other, you
know —— just from, like, the text of it that it has to be, but
I don't —— I don't think the Health District classified
anything by —— I mean, I'm not sure, I could ask them —— Dby
CRNA.

THE COURT: You know what I'm saying? Like, or did
they say, okay, we have 109 people who may have been infected
cr it looks like they were infected at the clinic? Five were
infected on the same day, vou know, five had their
colonoscopies on the same day, or is it 109 different days? I
mean, what are we lookinc at? Didn't they do anythinc like
that? Do you see what I1'm saying?

MS. WECKERLY: Yech.

THE COURT: Recause they know who their names &re,
they have —- they could have had the records, so did they even
bother to go through and say there were other cluster days, or

is it 109 different days? Is it 50 days? I mean, I con't
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know. I'd kind of like to know that.

MS. WECKERLY: We can ask them that. I don't know 1if
they classified it that way, but we can ask.

THE COURT: Wouldn't anybody else be curious about
this? Were there cluster days —

MR. WRIGHT: I'm curious.

MR. SANTACROCE: I'm curious.

THE COURT: -—- or not cluster days or —-

MR. STAUDAHER: Well, the civil —-—

THE COURT: —- is it ——

MR. STAUDAHER: —- on the civil side we've heard that
there are identified other cluster days. I'm not sure if the
Health District looked at that or if they acreec with 1t or
they tried to do that. That's ——

I THE COURT: Because that tc me would be fairly easy
to do. I mean, of all the 109 patients, you know, you
basically have two procecures ¢oing on, colonoscoplies ard

| endoscepies, and it's pretty easy tc, you know, say, well, nmy

-t

endosccpy was this day and my coloncscopy was that day, vou

know, and the other people, what did they have? What days
were those? And are there clusters or not ciusters?

MS. WECKERLY: We can ask them.

THE COURT: I mean -—-

MR. SANTACROCE: But from my perspective for my

Ilclient, the fact that she has linked him to these two days
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because he was the same CRNA who had these supposedly unsafe
practices puts me in a bind because now they want to bring up
107 other people to infer that somehow my client was involved
in their treatment without allowing me to find out 1f he was
doing the treatment.

THE COURT: Well, 1 --

MS. STANISH: Well, we're going to do 1t now in the
middle of the trial. Good time to investigate the case. Good
lItime.

MR. SANTACROCE: So I have a dilemma there, and just
for the record, I'm joining in Mr. Wright's objection. And
that's the dilemma. I have tc infer now 107 other people have
it when she's let the cat out of the bag saying, well, we
hooked —— we linked these two cates because Mr. Lakeman was
the CRNA, well —— well, what about the other —-

THE COURT: Well, it cculd either be really cood for
| you, Mr. Santacroce —-

MR. SANTACROCE: Coulcd be good or it could be bad.

THE COURT: —-- or really pad for you.

MR. SANTACROCE: Yeah, it could be very good or bad,
i you're right. But I don't want to take that chance.

THE COURT: Well, I kncw vcu don't want to take that
I chance, but I don't know, to me whet —— I mean, I'm sitting
here wondering, it may neither be here nor there, you know,

| , . . . . —
wasn't this all linked? They c¢o this big thing linking these
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days, and what about all these other deys? What —-- who did
what when and -—— I don't know.

MS. STANISH: Yeah, maybe someone should have
investigated that a long time ago if we're going to present it
in a criminal trial. You know, we basically have crimira_izec
a melpractice case, criminalized a epidemiology investication,
and as Mr. Wright pointed out, hooked the wagon to that, and
it's -— plenty of ways to, as the Court has pointed cut, TO do
this investigation.

They made their bed; they have to lay in it. They
shouldn't put —— we shouldn't have to sacrifice our
constitutional rights because they elected to proceed this
way.

THE COURT: All right. Well, I'm going to thirk
about it. I would suggest at this point, because I'm not sure
how we're going to handle this, that the State needs Lo talk
to Mr. Labus or whomever and find out —-- there may be
exculpatory evidence here is the other problem for Mr.
Lakeman. What if --

MS. STANISH: Exactly. And you're —-—

THE COURT: -- what if they linked all these other
days and it's other nurse enesthetists ——

MS. STANISH: Right.

THE COURT: —— because now you have this ——

MS. STANISH: Right.
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THE COURT: -- this person saying to —— when I say
exculpatory, it doesn't necessarily exculpate him on those
days; but if she's saying, well, it's him and the other days,
vou know, it's different CRNA's or it's the same, I don't
krcw, there could be something there.

So what I'd like the State to do is to try to find
oot what they did on —— about these other 109 pecple. Did
they link them on days? Did they —— what investigation? What
do we know there? Because there could be something here —-
like T said, it could be good information for Mr. Lakeman. T
just den't know. But I think at this point --

MS. STANISH: Your Henor, this is —-

THE COURT: —— before, you know, we consider
introducing it, T think we neec to know more. I mean, 1 know
it's in the report and I will say this, you know, Ms. Stanish,
you say, Oh, wow, they didn't do their investigation. We've
had -- vou've had this report, so, I mean, these are questions
that wcuold be —— come up.

MS. WECKERLY: I mean, the other thing I would say
is, if they thought there was exculpatory information in
there, they're all aware of it. I mean, they're aware of the
existence.

THE COURT: That's what I just said —-

MS. WECKERLY: Like, they could go get it.

THE COURT: -- they're aware of the report. The
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report has been -- been here.

MS. STANISH: My —- you know, my issue, you know,
Your Henor, if you're saying let's get more information about
this, let's bring in additional evidence pertaining to 109
potential other cases, you kncw, what about our right to
discovery of that information? I mean —-

THE COURT: Oh, I'm not saying, Ms. Stanish ——

MS. STANISH: -— how —-
THE COURT: -— you're going to introduce it. I just
think at this point in evaluating —— I —- I mean, I just

would like to know what did they do, you know? What are the
days? Are there clusters or not clusters? You know, I'm
assuming it would be in the report if they —- if they had done
additional work, but I don't kncow and I don't want to rely on
assumptions.

So I'd at least like to know —— I'm not saying you
can present it to the jury —-

MS. STANISH: T understand.

THE COURT: -- but at least the other information
will be out there. 1'll understand and hopefully you can make
a better determination on what's going to come in, and it will
also be in the record for any pctential appellate purpose, you
know. Again, as to —- because I'm sitting here left with
these questions. You know, I con't think the 109 people are

necessarily put in a context unless we know, is it 109
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different days? Is it 10 days? Wniat is it?

I think that that -- I think that that coulcd be very
important. And, you know, as Mr. Lakeman, if it's Mr. Lakeman
on the other, you know, 10 days or whatever, I'm not going to
let you introduce that beczuse that wasn'l disclosed ahead of
time, but Mr. Santacroce certain.y would like to know that --

MR. SANTACROCE: Yeeh.

THE COURT: -- before he gces, you know, going
forward on cross.

MR. SANTACROCE: Exactly.

THE COURT: So okeay. That's where we are, and 1'11
think about it and the more informaticn we have, I think the
better.

(Court recessed for the eveninc &t 5:14 p.m.)

KARR REPORTING, INC.
265

005610




CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CCRRECT TRANSCRIPT FROM TEE

AUDIC-VISUAL RECORDING

MATTER.

AFFIRMATION

OF THE PROCEEDINGS IN THE ABRCVE-ENTITLED

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL SECURITY OR

TAX 1IDE

NTIFICATION NUMBER OF ANY PERSON OR ENTITY.

KARR REPORTING, INC.
Aurora, Colorado

/‘/
[/

!

n&fﬁﬂp

' KIMBERLY LAWSON

KARR Reporting, Inc.
266

005611




(C

THE STATE OF NEVADA,
Plaintiff,

VS.

I DIPAK KANTILAL DESAI, RONALD

E. LAKEMAN,

Defendants

Electronically Filed

03/11/2014 12:58:23 PM

%;.W

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

* k kK KX

CASE NO. C265107-1,2
CASE NO. C283381-1,2
DEPT NO. XXI

TRANSCRIPT OF
PROCEEDING

REFORE THE HONORARLE VALERIE ADAIR, DISTRICT COURT JUDGE

JURY TRIAL -~ DAY 29

WEDNESDAY, JUNE 5, 2013

APPEARANCES :

FOR THE STATE:

FCR DEFENDANT DESAI:

FCR DEFENDANT LAKEMAN:

MICHAEL V. STAUDAHER, ESQ.
PAMELA WECKERLY, ESQ.
Chief Deputy District Attorneys

RICHARD A. WRIGHT, ESQ.
MARGARET M. STANISH, ESQ.
FREDERICK A. SANTACROCE, ESQ.

RECORDED BY JANIE OLSEN COURT RECORDER
TRANSCRIBED BY: KARR Reporting, Inc.

KARR REPORTING, INC.

005612




INDEX
WITNESSES FOR THE STATE:
MELISSA SCHAEFER
Cross—-Examination By Mr. Wright - (Continued)
Redirect Examination By Mr. Staudaher
Recross Examination By Mr. Santacroce
Recross Examination By Mr. Wright
Further Redirect Examination By Mr. Staudaher
Further Recross-Examination By Mr. Santacroce
Further Recross-Examination By Mr. Wright
GAYLE LANGLEY
Direct Examination By Ms. Weckerly
Cross—Examination By Mr. Wright
Cross—Examination By Mr. Santacroce
Redirect Examination By Ms. Weckerly
Recross Examination By Mr. Wright
NANCY SAMPSON
Direct Examination By Mr; Staudaher
EXHIBITS

DEFENDANT'S EXHIBITS ADMITTED:

KARR REPORTING, INC.

136
146
146

147

150
166
197
227

233

PAGE
101

140

005613




N

10

11

12

13

14

18

15

20

21

22

23

24

LAS VEGAS, NEVADA, TUESDAY, JUNE 5, 2013, 9:05 A.M.
* Kk ok Kk *
(Outside the presence of the jury.)

THE COURT: Since we're waiting on the jury, let's
begin where we left off last night. Does the State have
anything new to report?

MS. WECKERLY: With regard to what issue?

THE COURT: The issue of the 109 pecple — 107 people
who were infected.

MS. WECKERLY: They didn't —— they —— my
understanding, although I haven't completely verified it, is
that they didn't look for a cluster because they couldn't do
genetic testing on it, so they —-— that's what they define as a
cluster ——

THE COURT: Right. So they didn't do —-

MS. WECKERLY: -- and it was too remote in time.

THE COURT: So they didn't do a day analysis or a
provider analysis or anything like that?

MS. WECKERLY: No. They may know that there's more
than one on that day, but they wouldn't call that a cluster
because they couldn't do the scurce, you know. But they
didn't divide —— and I know they didn't divide by CRNA.

THE COURT: Okay. Do you have the information, like
how many were on a particular day? Do they do that, or do

they just kind of say, well, we think, you know, that some
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were on the same day but we don't really remember, or what?
What's the gist of the information?

MS. WECKERLY: We're trying to get that. I don't
have that information right now.

THE COURT: Okay. Because they didn't compile it in
any kind of a format where it could be transmitted to you; is
thet essentially the situation?

MS. WECKERLY: I think so.

THE COURT: Okay. All right. Anything else —-
basically, here's pretty much where we left off Friday. I
mean, I think the State can say there were 109 other people
who were infected that they —- through their own reporting or
interviews with them, they couldn't attribute to another
source, but they couldn't scientifically cr definitively link
it to the center. That's pretty much it.

So they can't say where it -- you know, they —— it's
not linked to another source and it's not definitively linked
to the center, but there's other people out there.

MR. WRIGHT: I object to it on hearsay and
confrontation. I mean, there was no evidence I have available
to me to establish the 109. I don't have their medical
records. I don't have their interviews. 1 don't have them
saying they weren't —-- they're risk free. I'm supposed to
take the State's word for it. What do you mean, they just get

to say we say 109 people have hep C?
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THE COURT: Well, I think if the door is opened,
then —-

MR. WRIGHT: The dcor's open to hearsay?

THE COURT: Then their testing is we tested ——

MR. WRIGHT: Why nct say 10,0007

THE COURT: Well, because that's not what the
evidence 1s. The evidence —-

MR. WRIGHT: What evidence?

THE COURT: -- 1is 109 people. 1 mean, they can say
we tested -- we sent out 60,000 letters, vou know, 45
people —— 45,000 people came in for testing, of those 45,000
people 1,000 people tested positive for hep C or whatever, or
AIDS.

Of those 1,00C, through self-repcrting, 500 were
attributed to other sources, 109 we couldn't attribute to
other sources, but we didn't scientifically link to the
center. And the nine or whatever we have here we were able to
link scientifically to the cluster days through the work of
the CDC.

MR. WRIGHT: I want the discovery, that summary
evidence you're doing. And for summary evidence, I have to
have the right to everything that supports it. I don't have
the 109 phantom infected people. It's not delivered to me. I
don't have their records. I don;t have to take their word

for it. This is a criminal trial. I have confrontation
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rights.

THE COURT: State.

MS. WECKERLY: Well, we've cone —— Mr. Staudaher,
we've done some research on that, on introducing that type of
recording. We can present those cases to the Court. I'm sure
you want to review them before you make a decision.

But I just draw a little bit of a distinction here.
When we have a case where somecne does a bad search and they
find a gun, there's no mention of the gun in the trial. And I
get that that's a constitutional remedy. But it's a curative.
It's a shield. It's not something that then you can get up
and say there was no weapon ever found in this case.

THE COURT: I agree. fhat's why T said to
Mr. Wright ——

MR. WRIGHT: Can so. I can too.

THE COURT: -- now you can say there was no evidence,
the State did not prove their case because they didn't present
any evidence of a gun.

MS. WECKERLY: Right.

MR. WRIGHT: I can say that.

MS. WECKERLY: And so I actuvally look at this sort of
different —

MR. WRIGHT: Are you telling me I can't?

THE COURT: You can say Jjust what I said.

MR. WRIGHT: Right.
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THE COURT: But you can't put your client up on the
stand to say, oh, they didn't find a gun, because then they're
going to bring in the fact —-

MS. WECKERLY: Well, I think it goes farther. I
don't think you can ask a witness —— I mean, these two women
know there were other cases, these two doctors, and certainly
Labus knows that. You can't not let them answer that.

THE COURT: You can't ask a witness to lie
essentially. You can't tell a witness that they can't testify
truthfully because they're under oath; is that what you're
saying, Ms. Weckerly?

MS. WECKERLY: Well, I see it as twofold. I don't
think you can use it as a sword or use it affirmatively. I
think, you know, the Court can make whatever ruling the Court
wants to on the actual CDC report. But I think it's a
different question if they're allowed to create a false
impression with witnesses.

And I think when you ask questions like, well, there
was no infection in the other 300 days when they believe there
was from their testing, that that's -- that's now you've
crossed into a different line and opened the door regardless
of the ruling.

THE COURT: And you've opened the door.

MR. WRIGHT: Through hearsay. 1I've opened the door

to legally admissible evidence. I haven't opened the door to
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say, okay, now we get to throw the rules of evidence out.

THE COURT: No, because —-

MR. WRIGHT: This is summary evidence.

THE COURT: -—- when you ask a question, the witness
is entitled to provide an hcnest answer as best as they can.
And these are scientific pecple, so when you ask them who rely
on hearsay &all the time in their studies of the spread of
disease —

MR. WRIGHT: Which I am entitled to.

THE COURT: -—- that's what —-- that's what they do.
That's how they study disease.

MR. WRIGHT: Everything —-—

THE COURT: They have to rely on reporting and
things —-

MR. WRIGHT: Everything an expert says I have the
right'to. He can rely on hearsay and he has to deliver to me
the articles that he's read. 1In this case, and it isn't I'm
playing unfair, I'm hicing. They have to present the
evidence. 1I'm contesting every fact in the case. I entered a
plea of not cuilty, anc so that's what we're doing.

And just because they presented this case the way
they chose to present it and just stayed with CDC and Brian
Labus and did nothing else when they had the ability to, that
doesn't come back to roost cn me to where I'm hearing you

opened the door and now hearsay's allowed and you don't have
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the right to have the evidence that they are going -- that the
witnesses are going to be relying upon.

How do I examine them, cross—examine them on the 106?

THE COURT: Well, if you ask her though, there were
only these two days identified and she —-

MR. WRIGHT: I didn't ask her that.

THE COURT: ——- wants to answer truthfully, then she's
going to answer, well, we actually identified other days,
or --— because that would be in her —— in the —— as 1
understand it, in the witness's view, a truthful and complete
answer.

Is that essentially what you're saying, Ms. Weckerly?

MS. WECKERLY: Yes. I mean, thev couldn't do the
testing on that. So from their perspective, if they can't do
genetic testing, I mean, you know, it's different to them.
And there were two —— I mean, I think a lct of this is, you
know, there were 250 or so plaintiff cases, and we don't know
necessarily which one of thcse the health department
categorized which way, because some of thcse people might have
had risk factors and wouldn't end up in the 109:

But I mean, I guess we are just asking on
cross—examination there shouldn't be a false impression
created. We'd like the Court to review the caselaw we found
on admitting the report in its entirety. 1 look at those as

two different issues.
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THE COURT: Right. I agree they're two different
issues.

MS. WECKERLY: So I mean, that, where we're at now is
we don't think that's a proper question on cross or the
witness gets to answer. And then in terms of the report, we'd
like to submit the cases for the Court's review.

THE COURT: 1I'll lcok at the cases on the report. I
mean, to me looking at the report, it's a 300-page report.
It's more of an investigative type report. The report is one
thing. The issue is does the information come in about the
109 cther people; does it come in because they open the door
to 1t, does it come in because it's in the report? I mean,
Jjust because it's in the report, if it's not admissible, then
I don't think you can sort of bootstrap it into the report.

S0, you know, the issue right now is whether or not
it's going to @ome in through Mr. Wright cpening the door
to it. I agree with you there. I'm happy tc look at the
question -- at the caselaw that you found. Again, you know,
this is not a simple, you know, you say, well, it's part of
the crdinary course of their business. Well, that's somewhat
true. They investigate outbreak of disease.

But this is a very comprehensive report. This was an
unusual outbreak. It's one of the biggest hepatitis outbreaks
in the country ever. It's not?

MS. STANISH: No, ma'am. It's the largest
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notification that's ——

THE COURT: Oh, I'm sorry. I confused that.

MS. STANISH: —- been sent out. But there are plenty
of others that have had more people infected.

THE COURT: 1In any event, my point was 1t was an
unusual situation. And so, you know, to say, well, this is
ordinary, 1n the ordinary cocurse of their business while
they're charged with doing investigations, you know, this

report, I'm inclined to say no. But I'm happy, I'm glad vou

/N
©)

found some caselaw. I'm happy to look at it. Certainly the
defense should be provided with whatever it is you found. And
if they find other things, I'm happy to read those as well.

So Mr. Wright, you know, here we are going forward
now. What is it that you want to ask the witness?

MR. WRIGHT: Well, first I want to object to me being
told that I can't fully cross—-examine a witness who's
|
Ftestifying because if 1 do, I'm opening the door to hearsay
and evidence that will not be presented tc me. This 1is just
like a witness who has state secrets or some privilege, and so
I'm supposed to dance around them because the State put us in
this box, and tread carefully and not fully cross—examine.

So when this witness says, when I say why do you call
July a cluster when-it's two and why do you even link it to

September, well, because the same CRNA was involved in both

days. And so to me that's preposterous, because the same CRNA
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was involved not just on those two days, the entire year. And
so that's her explanation that she gave me.

So now I'm just supposed to accept it and not say
that's preposterous, the CRNA worked all year. What is the
real reason you're linking them; that's what I asked her. And

-y

so now 1'm being told I can't go there because I'm waiving an
interest.

THE COURT: That's a different question than what —-—

MR. WRIGHT: That's what I asked.

THE COURT: Well, you started with the CRNA worked
all —— worked other days. Well, yes, but the other days there
may or may not have been infection.

So the inference was, well, he worked all these other
days and there wasn't infection on those days. And what I'm
saying is there may or may not have been infection on those
days. We don't know and we don't know what her answer 1s
going to be. And I'm not gcing to tell her, you know, she —-—
she's okay, you know.

MR. WRIGHT: Okay. I won't pursue it.

THE COURT: No, pursue it.

MR. WRIGHT: On the Court's instructions ——

THE COURT: Pursue -—-

MR. WRIGHT: -- I won't pursue this ——

THE COURT: No, no. Wait a minute.

MR. WRIGHT: —— further.
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sending updates and what we're seeinc eand findirg.

Q

A

it divisicn,

9

Okay .
And so Joe Perrs was my SUpervisor in my
and that's who responded.

Okay. Now, whern vou anc —- yceu and Gayle come

cut. And you're the field team?

A Correct.

o) And you are the cnly twe members of CDC here?

A Correct.

Q Okay. And you came out on January 92

A Correct.

Q Report had been received to CLC on January 27

A That is my understanding, but I didn't receive
that ——

Q Right.

A -— report.

Q But it was, .ike, two cases and then jumped to
three ——

A Yes.

Q -— and the commcna_ity for that was all three of

‘them are —— had a procedure dcre at the same clinic and two of

them on actually the same date --

A

Q

Correct.

—— correct? And that raises a great bi¢ red

flag to begin with that -- it would be might coincidental that

KARR REPORTING, INC.
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three acute hep C cases, all cne cliinic, TwC on one day’

A Correct.

Q And so that bears further investication, right?

A Correct.

o And “he CDC is at the peck and call of the
states to come to help?

A They contacted us for assistance, and so we were
happy to provide assistance.

Q Okay. PBut you -- you all don't have
jurisdiction. Even though you're the feds, ycu can't Jjust
jume in without an invitation?

A Correct.

Q Okay. And so ycu were invited by the

appropriate authorities —-

A Yes.

Q -— to come and particivate?

A Yes.

Q And as you understand it when you —- anc cid ——
was Gavle or yourself hicher in —- whe was the boss between
the team?

A Well, so it's very collaborative but Gayle was a

second-year officer, I was a first-year officer, and so the
Division of Viral Hepatitis was taking the lead in the
investigation. So, you know, I think it was -—- we worked

great together, it was a joint investigation, but I would
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consider her the lead author;

pubiications ——

Q

A
Q
A
Q
feliowship
A
Q
A
9]
A

Q

she's the senicr authocr on our

Okay .

—-— et cetera.

And she hac one mcre year then —-- than your

Correct, at CDC and that fraining program, ves.

Okay. And each of you were beycnc the
training and are ncw cailled what?

What is my position ncw?

Yeah.

I'm a medical officer.

Okay. And Gayie a.s0?

Yes.

Okay. Now —— &s you understocd 1T when you

arrived, you already had been coing background investigation

and research in preparation?

A

I mean, we hed been meeting with our SuUpervisors

to get ready to travel and that elsc involved, you know,

generating early drafts of abstreaction forms

to review medical records and gquestionnaires

that we would use

that we can

modify in the field so that we would heve stuff ready to go to

hit the ground running.

Q

Okay.

And you -- you understcod that no contact

had been made by local ~— what I'll call the local health

authorities with the clinic?

KARR REPORTING,

INC.
181

005526




N

(@]

W

(@2

N

0

O

[
()

A That is my understanding.

O

and you arrived and so that the first notice to
tre ciinic of the investigation and the fact of hepatitis C
trarsmission there would have been when you all walked in the
docr on January 97

A Right. So at that time it was potential

Q Right.

A —-— we hadn't confirmed anything, and the phone
cal. from the health department when we arrived before we got
to the clinic, I think was the first notice that the clinic
nad trat we were there doing an investigation.

Q Okay. And the phone call was —— were —— &s you

urderstand 1T, was we're coming over?

A Yes. 1T don't know what additional information
was —-

Q Okay.

A —-— provided, ut yes.

o) And so then the we're coming over, 1t was you

ard Gavle, Brian Labus, you recall —-

A Yes.

O —— Southern Nevaca Health District —-—

A Yes.

Q —— and a representative or more from BLC, a

Il state licensing agency?
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A I —— I'm certain about Cayle and myserf and
Brian and I'm fairly certain, but cculdn't tell you the name
cf the BLC person.

Q Okay. And you weren't —— you were ¢o.n¢ &, what
I'd cell & public health investigation?

A Yes, sir.

Q And so you —-— ycu were not keeping reports of
who's present at a meeting, who said what, like &
law-enforcement investigator might do?

A Correct.

Q Okay. So, like, when —- when you say trhat first
meeting probably late afternocn on Wednesday, that was the
Sth —

A Is that the 9th?

Q -— was a Wednesday.

A Okay.

Q You don't have any report you can go to on that
to determine who all was present and who said what?

A So T have the nctes that I tock, which you all
have which I think, vyou know, I wrote, Tonya anc, yocu krow,
had some question marks of other names; but I didn't write
date, time, you know, documenting name and title of everyone
rresent, no.

Q Okay. And is -- and is that -- on those 32

pages of notes is that first 7 pages just typed, right?
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A Yes. S50 —- so page 1 of that —-
o Yes?
A —- 1s where, I think that reflects on the people

trat were initially there at that meeting when we walkec in.

A~C sc, vou kncow, 1 —- you have my handwritten notes, arnd then
trese were nctes that I had typed up to help Dr. Fiscrer and

cihers &s she's writing reports, you know, so she can rev:ew.
Q Okay.
A So there's overlap and repetition here, kut that
-— where it says, Roster —-
Q Yes?
A -— 1is the folks who wculd have been at that

irst meeting.

C Okay.

A And where we went over —-—- well, sorry, I'1l let
you ask

o But the -- and so the —- the first seven paces,

A Yeah.

Q —— was a later compilation recollection putiing
into written form using all your notes?

A Yeah. So this typed document is not from that
first-day entrance conference, it's, you know, taking stuff
that vou have that's scrikbbled and handwritten here, anc

trying to clean it up a little bit and -- and, you know, to
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help us when we're drafting -- we were writing the trip report
while we were in the field, sc help with that.
o) Okay. And so the —— you all arrive, vou're —-—

yvou end up in the upstairs office of Tonya Rushing?

A Yes.

Q You knew her to be, 1ike, a chief executive
cfficer?

A I thinx she was their chief financial officer, 1
hink.

Q Qkay.

A Yeah, she was & —— yes, some —-

o) Ckay. And Dr. Clifford Carrol was there?

A Yes.

Q And we —— Jeff K. — Krueger -- and Katile,

question mark. From being here in the court, we know that's

Katie Maley ——

A Okavy.

Q -- I mean, the charge nurse.

A Okay.

Q And when you all welk in, who mainly does the

talking?

A I think Brian did & lot of the talking. I think
Gayle also chimed in. I think those were the two folks who
were —— who were primarily leading the ——

Q Okay. And the —— I presume -- you said -- you
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told them why we're here and what we're going to do?

A Correct.

" Q And that was a generic description of it. So
I'm presuming you —old them that there is a —— been a
hepet-.tis C cluster. Is that the wcrd that's useg, or?

A I don't kxnow if that word was usec then, but

that we hac these three reports of acute infection —-
“ C Ckay.
A -- 1in patients who had had procedures within the

incubaticn period at their clinic and that we were concerned

about possible transmission in the facility and wantecd to do
an investigation.

o OCkay. And the —-- vou tell them it's three
patients and it's patients from their clinic and two on the
same date?

A I believe so. I don't ——

Q Okay.

A —— recal: specificelly, but yes.

Q Ckay. But it was —— I mean, I'm cuessing the
meeting took hour or something?

A I ——- honestly I can't recall the duration of the
] _
meeting.

" Q Okay. But you need tc explain why you all were
there, and the fact that this was gcing forward and to seek

theilr assistance and cocoperation?
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A Yes.

Q Okay. And what —— what was the reaction of
Tonya, the charge nurse —— the two nurses and Dr. Carrol?

A So I can't speek abcout individual reactions, but
my, you know, best recocllecticr -s there was surprise and
concern on their part.

Q Ckay. And did —- did they pledge cooperation?

Not in those wocrds —-

A Yes ——
Q -— but —
A -— they agreed to cooperete with the

investigation, yes.

Q Ckay. And any —-- any questioning that comes to
mind about, Are you sure? How could this happen? I mean —-

A I think Dr. Carrol had some questions about how
we made the diagnosis of acute hepatitis C in these folks. I
don't recall other specifics beczuse we hadn't launched the
investigation vet, and we didn't go in saying, we're certain
transmission happened here, this way, done. You know, it was
a, we're locoking into this. These are these reports.

0 Okay. And at this stage in the investigation do
-— do you have -- and assuming, I mean, part of your

investigation is going to be to determine that these three

l people —— and the number grew —-

A Right.
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“ Q —— but those three gct their hepatitis C &t the
clinic, correct?
it
A Sorry, I missed the beginning part of the
questicn, sO —-
o Ckay. Parz of tre investigation 1s, dic they

" get the hep C —-

A Yes.

Q -— atv the --

A Yes.

0 —— ¢linic; ard then if thev did, how did they
get it?

A How dic they get it, and how can we keep it from
continuing?

" 0 Right

A Yes

Q Okay. So as you went in &t the inception, the
three patients had alreacy been screened in the sense they

didn't have it before anc they didn't have any known risk
factors?

A So I believe the Health Department had done
interviews with each of —hose three, which is a standarcized
questicnnaire about —- beczuse these folks had acute
l disease -— so risk factors during that six-month window that
we usually consider as the incubation period from exposure to,

you kncw, symptom onset. That's the time period back that we
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go. Sc any risk factors during that time period, any prior

positives, ves.

Q Okay. And so the acute -—- just because we ——
we're not as knowledoeable abcut this as vou are —— and soO
the —— on the -— the three having ecute, I mean, that in

layman's terms mean they just cct it within six months?

A Well, so acute —-

Q Normally?

A ~- acute means they are symptomatic —-—

Q Okay .

A —— so they're showing they have symptoms. And

so there 1s a time perioc that we usually look at from when we
do these investigations where, vou know, on this date you have
symptom onset, what we consider the likely exposure period of
when you are exposed to the virus to become infected. And so
the upper range of that is six months.

Q Okay.

A The very upper range.

Q And so —-- and Jjust so I'm making sure I
understand, I -- just suppose I have hep C and don't know 1it;
you know, I've had it for six vears, just one day it coesn't
turn acute?

A Right. I mean, these people had a discrete
cnset cf symptoms suggesting acute inflammation for them.

Q Okay. And suggesting that it was newly acquired
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tecause —

A Yes.
0 -— 1t's acute?
i
A Yes.
Q Ckay. Sc we —— cCclng In vou know theyv've got

hep C recently, they have nc risxk factors that are xnowr by
llqcestioning them within thet tTime frame, so it's a — vou go
in already with a pretty good inci-nation that 1t may be
clinic-related?
l' A Right. So that's pert c¢f the interview that the
Health District did, and as part cof thet interview they asked
about, you know, healthcare expcsure during that time period.
I don't have the questiornneaire in frcont of me —-
il o) Okay .

A -— but the endoscory procedure was during that
window, and then, you know, they are the pecple getting these

an

Q.

reports and so the same person was, l1ike, wow, I just di

N

" interview with this patient —-- c¢h, this person said tne ciinic

€]

¢

too ——
Q Okay.
A -— S0 that --
Q Okay. Was —— and did vou go in with any
preconceived inkling, notion, as to method of transmission?
A Well, I mean, sc before we went out and

cbviously our supervisors, you know, in both divisions have,

KARR REPORTING, INC.
190

005535




10

11

13

14

15

16

17

you kncw, quite a bit of experience with these types of
investigations and the literature are talking about, you know,
how transmissicn has previously been documented in these
cutbreaks, and so we were coinc to make sure to look at those
trings when we went there.

Q Okay. And you krcw, as you've said, I mean,

" it's plood-to-blood transmission —-—

A Right.

Q —— for hepatitis C, and sc those are the areas
you're going to be focusing on and paying attention to what
we've historically learned have been the likely causes in the
llpast?

A Yes.
0 Okay. And so ycu prepare your abstract, vour

chart, and you're going to go in, get the vatient charts for

both days?
A Right.
Q Okay. And the -- I think there were, like, 126

is what I recall from your trip repcrt, or 120, I don't know.
A I can check the report but that sounds —— that
sounds about right —

Q Okay.

A —— for those twc dates.
Q And so you —— ycu-all, first day tell them

here's what we're going to need, and that, I'm presuminc 1t
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was the first day because, as I understand it, vou all were
back there the next day reviewing &ll the charts ——

A Right. So —-

Q ~-— patient charte?

A -— right. So we, vou know, we're telling them
thils i1s the investigation we're ccinog tc be doirg, vou know,
we're golng to need a space tc work, we're coinc TO neec
mediceal records broucht to us, we're coing Lo neec access to

review procedures and talk to vour staff.

Q Okay. And it's ccing tc be -- make staff
available to —— for interviews, as needed?

A Right.

o) Make ——- make the r.ace available for
cbservations of everything from stert to finish?

A Right. We try to be as unobtrusive as possible,

ut, ycu know, and watch while thev're doing their patient
care sc that we're not forcing them tc stcor seeinc patients,

but ves, that's correct.

Q Okay. And you -- your understanding is that the
clinic -- oh, wait, you were there Wednesday the Sth, chart
reviews — all of the charts were presented, meaning all the

patient charts for all the patients on the 25th of July and
the 21st of September, correct?
A Yeah, so we askec for their medical chart, which

is at one side of the clinic, and then the procedure char,t,
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wrich is the other side of the clinic. I don't know 1f they
were &ll provided that first day, or if they were gettirg
trem, but they eventually provided them.

Q Okay. There were no records not macde avallable
o yvour knowledge?

A Not tThat I recall.

Q Okay. And so when all this is provided you and

nd/or others are pourinc over them —-

acv.oe al

-

A Correct.

Q -— and you do nct copy them?

A I don't recall copying or taking any of them
with us. No, we —— I think we were, you know, transcriblng

orto the ebstraction form.

Q Okay.
A I don't recail.
o Because on your abstraction you are goling to

gatrer out of the patient charts everything that you believed

was significant for those patients?

A For what was documented in the medical records,
VES.

0 Right. Anc so the —— having those -- wna
you've —— and I don't want to lock you in on time frames or

anything, but your first task was tc look at all of tre
charts, abstract them, looking for what we've called

comrmonalities. Gee, was it one —— cne doctor on each of these
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or was it one this or that?

A Well, so part of what we're doing is not just
locking for commonalitieg, but we're also looking for any
cther cases. You know, are there anv other acute infections
that weren't reportec to the Heaith Depar-ment thalt, vou <ncw,
SO cetting names to cross-nmatch with their survelllance date
and see if anybody pors tp. We're lococking for potential
source vatients, pecple who are known to be hepatitis C
positive before they come in for thelir procedure.

And, you know, I don't think that we abstracted tre
totelity of all those patients before we startecd doingc
cbservations. 1 think we sterted with the people that we knew

were our case; vou know, people who had acute disease, 100kinc

at thet, eand I —— again, I can't ——
o Okay.
A -— tell you when we finished versus that, but I

don't think that we finished everybody before we startec
cbhserving.
9 Okay. And d:d the —— at some point, anc - can't

rememoer the evolution of the other cases cominc ug —-

A Right.
Q —— but as you were there, patients on the Z.st
of November -- additional patients with hepatitis C were

identified, correct?

A So September 21st?
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A ‘ot November? And yes, so eventually we did

find other cases ——

Q OK&) .
A -- on September Zlst.
9] Ckay. And while you were there the numoer grew

from three to i to five to six?

O
o
R

A Ves, the number crew. Yes.

Q Ckay And the -- and so knowing -- you were
kncewing all of that, and so then observations start -- or —-

A Yeah, I don't know —-—

C -= SC ——

A -— 1if we knew about these others before we

started clkserving. 1 can't tell you 1n proximity, but
opservations started in the midst of this, yes.

9 Okay. And are —-- how —— are patients —-
patients are teld. 1 mean, dc they get consents? How coes
this werk?

A Yeah, 1 don't —— so we typically rely on the
clinic to get consent anc to tel: the patient, you know —-—
because I want to give them the oppcrtunity to explain who we
are and what we're doing there and in whatever terms they want
to; and so I don't remember how thet happened, but I co know
that patients were told that we were there and cave

permission, but I don't know how that was recorded or
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documented.
Q Ckay.
A And we cerzainly weren't hiding. We were

standing in the room as they were wheeled in while they're

awake.

Q And the —— ¢o vou ali — do you wear uniforms or
anything?

A No.

Q Okay.

A I have my, vou know, badge around my neck which

T think I wore during the time, but I'm in clothes like I am

i
l here today.

Q Okay. And you were —— you made various

observations over a nine-or ten-day period —-—

A Yes —

Q -— correct’

A -— we did.

Q Okay. And vyou, I think from reading everything,

each of you, vcu and Gayle, like, tctally observed at least
ne of everything?
A Yes.
Q Okay. And so ycu observed in the preop area?
You observed procedures in the procedure rocm, whether it's
uppers or colonoscopies?

A Yes.
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Q Ckay. And you have
cbhserving what we've beer ca.ling

propofcl vials?

testified already to

melti-patient use of

A Yes.

Q Okay. And trat was an early-cn opservation of
yourself of Linda Bubbarc?

A Yes.

Q Okay. And you cbserved Linda Hubbard -- and do
you recall what size of propcfcl vials were belng usec?

A I don't. I -— cff the top of my head, I con't
know if I've written it cown. I -- I don't want to say the
wrong thing so I thirk they were tne 20cc, I'm pretty ——

0 Okay.

A -— sure ebout that. But I'd have to —-

@) Okay .

A —— dig throuch notes.

0 But you were aware, I mean, that the clinic was
using what we call Z0s and 50s?

A Yes.

Q Okay. And Linda Hubbard -- vou're observing

multiple procedures —-

A Yes.

O —-— correct?

A Yes.

Q Do you know who the
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procedures?
A I don't recail, rc.
Q Okay. And she —-— she was taking new propofol
it vials, drawing up, injecting patient, setting it aside —- it

has partial propcfol still in it -~
A The vial not tne ——
—— yes —
-— syringe --
the vial?
-— yes.

Syringe she would use and appropriately discard?

b G Al e
J
!

Yes.

Q Other than maybe —— wasn't there a needle issue
cr something?

A Yes, so she was observed, you know, walking
through the room with an uncepped needle at one point, and I
also observed her recapping & needle at one point, which is
not safe for her.

Q Okay. If the —- just on the needle thing,

recapping a needle?

A Yes.

Q Is that good or bad?

A It's —

Q I mean, I —- I hear vycu say it was dangerous to

walk around the room with & needle and it's also dangerous to
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recar the needle?

A So the right thirg to do is when you're done,
drop it in the Sharps container and nct wander through the
room with it. So you shou_dn't heve to recap 1t, and you
shouldn't have to walk throuch the rocm with 1t.

Q Okay. And the recaprping it Just means she Is at

risk of sticking herseil --

A Correct.

Q -— while try.ng tc put the cap ont

A Correct.

0 So use, drop —-

A Yes.

Q -— in Sharps container?

A Yes.

Q Okay. And she was drooping —— she was using
clean syringes, what we ca.l clean —-- clean neecle anc syringe
every time?

A So she was using & c.ean needle ard syrince each

time she went into a vial of proocfcl. I did not see her
reusing needles and syringes to enter propofol or from patient
to patient.

Q Okay. So she wasn't what we'd call double
dipping?

A No, not that —-

Q Okay.
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A — I —— not that I saw.

@) Okay. And you were watching multiple procedures
and while others had other tasks to dc, your task was to watch
and see what she was doing?

A Yes.

Q Okay. And the —— sc then after a few patients
she has a few — and it was three or four, whatever you've
explained -- you have partially filled propofol vials still
remaining?

A Yes.

0 And so then she took new needle, syringe,
pocied -— meaning she filled up, like, the 10cc syrince Dy

using the remnants of three or four propofol vials?

A By using remnants of more than one. I don't
know how ——

Q Okay.

A — T can't recall if it was two, three, four,
ves

Q Okay. So —— and then — I mean, and what her —

she was obviously doing was then using all of the propofol,
was going to throw them away and use the leftovers in one
finel syringe?

A Right. So using up &ll the propofol so that the
vials would be empty.

Q Okay.
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A Yes.

Q And so her transcression was —- and what she was

-
I

doing, aside from ignoring the label cn the propofol vial,
what she was doing was safe?

A Well, I dor't consider that vractice safe, but
as vou sald, the main transgression there 1s using these vials
for more than one patient. I alsc have concerns when you

deirng ——

Hh

start pocling from -- agair, Zrom -- it's kind ©
saying the same thing. One, you know, you're using these
vials for multiple patients, wnich shculdn't have happered;

£'s still using the vial

f-t-

and then, two, the poolirg -- again,

for more than one patient, buat if scmething happens in one

[

vial, you know, you've -- to get tne sufficient dose you're,
you know, pooling it or potentially -- vou know, 1f this vial
is contaminated and I drop some and then I need just a couple
more cc from this vial arnd I go in, I've contaminated that
vial and anything left —- potentiaily contaminated that vial
and anything left if I haven't drawn upx the whole thing.

Q All richt. But, I mean, that would require a
mistake on her part? 1 mean, if she is -- 1f she 1s sitting
there using new needle, rew syringe every single time she
entered the vial —

A So focusing just on viral hepatitils
transmission, yes, I would not —— I would not -- without

syringe reuse or without heavinc those vials in a really kloody
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ervironment where blood is, you know, getting or the top and

llintroduced that way, I'm more ccncerned with bacteria with —-—

Q Okay .
A —— with the multi —
" Q And on the bacteria, I mean, vou've explalined
these —— these propofol vials are lapeled single --
A Patient use.
I Q -— patient use?
A Yes.
Q Okay. And you're familier from your training in

—

| the emergency room, propofol use?

A Right. The —- right, it's for a single patient.

EBach vial is ——

Q Okay.
A —— for a single patient.
Q And the —-- and for single patient that coesn't

mean single use, meaning you can only enter it and use it
crice?

A Well —-

Q It means single-patient use even if I use it
four times within the time frame on the same patient, correct?

A Right. So CDC's recommendation about that is
that, you know, the best practice is to draw up the entire
contents in your syringe from the vial and administer to the

llpatient. And we have some caveat that if you feel like you
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have toc go —- that that's rnot safe, that vou can't safely
titrate the dose, that if voua nave to reenter a vial it's
within —— for that patient, that prccedure, with a new reedle,
with a new syringe, and vyou —-- vyou recognize the risk/benefit
that vcou're tTaking with mu_tigie erntries intc & vial.

0 Ckay. But the -- . mean, the acttal _~abe.ing,
see, I just lock at these thincs simolistically

A Sure.

Q — and if T see sinc_e use, that means I can go
irn, use it one time, and then throw it away? That to me woulc
mean single use. I can only use it once. But if 1t's
single-patient use —-

A So I'd have to lock at the label of propofol if
it sayvs single patient use, sing.e use, Or single dose.
think we at CDC consider those the same, but healthcare
personnel may have other interpretaticns ¢f that. But we
consider single patient use, singie ccese, single use as for
that individual patient, for that procedure, draw 1t up and
acm.nister it 1is the best practice.

Q I'm not sure I'm c_ear c¢n that. 1 mean, do you
understand what I -- do vou see the difference that 1 do
between single use of an item?

A So all I can tell vou is we equate those terms

as the same thing, single dose, single use, sincle patient

use, tc us at CDC means, and to me means the same thing. It's
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for that patient and their -- that distinct procedure. And
I —— and the best practice is you draw it all up and you give

it to the patient in one syrince --—

Q Okay.

A —— and that vyou con't —-

Q Well, I've got tc —

A -— do reentry.

Q —— I've got & 10cc syringe ——

A Right.

0 —— and I've got a 20cc vial, ckay? And I -—-
I've been understanding through five —- four weeks of this
trial that I can —— 1 can draw cut twoc syringes, 1 can tTake

two separate, clean syringes and draw it out and then use it
cn & patient, and I'm in heaven with CDC, BLC, every other

acency I can think of. Now, you're telling me —-

A Well, I'm telling ——

Q —— from CDC's perspective —-

A --— no, I —

Q -— I can't do that.

A —— sorry. No, I guess I'm —— I'm not saying

that. I'm saying that we want you to use the right vial size
for your patient and your procedure. So if you typically
administer 100 milligrams, I'd want you to get 100-milligram
vial and draw it up so that you don't have to take multiple

syringes out. But what you're describing would not be a

KARR REPORTING, INC.
204

005549




O

10

11

12

13

14

15

16

17

18

concern for me for viral hepatitis transmissicn.
Q Okay. And if -- and what Linda Hukbarc wes

doing, setting aside the bacterizl issue on shelf 1-Ze, my

term, for once it's opened she was not administerinc propofol

-

Cerat it
_.&yc;;\.ls

in any method that would have led tc transmission

)

(@]

A She was not reusing syringes or neecies, which
is what would be my predominant concern, and I cicn't see
bicod contamination.

0 Okay. So if —— if all we had was Linda
Hubbard's method and that's what she did all of the time, you
know, if she — if her conduct you cbserved is what her
conduct had been the two and a half years over there, she
didrn't —— any of her patients wouldn't have gotter hepatitis C
because —-—

A Unless a vial she used hed been contamiratec by

somreone €lse, no.

Q Okay.

A Not that I can —-- can see.

Q Now, on the contaminaticrn —- the bacteria’ Zssue
of propefol, it's single use —- 1'11l cell it sirgle patient
use --

A Okay.

Q —— single patient use vial because it does not

have any preservatives, layman's term?
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A More or les

n

, ves.
o Okay. Meaning cnce I stert using 1it, 1t has

nothing in it by which is goinc to inhibit bacterial crowth or

A Correct

9 Sc I'm presuming seline and lidocaine multiuse
botties have a preservative that they can —— no bacteria grow.

A 17 they are truly _abeled multidose and not

sincle dcse or single use, then they should have some type oI
bacter-iostatic preservative. It has nothing to do with
viruses but would prevent or is supposed to prevent the
multipiicetion of bacteria in them.

o Ckay. And so would —— would —— the propofo.
we've heard here in the courtroom has & use time of a maximum

cf six hcurs. Other mcre safe CRNAs viewed it as one Oor Two

A That's my understanding from the label, ves.
o] Okav. So thet means that what Linda Hubbard was

doing, &ll within an hour or so?

A Yeah, I think the procedures were pretty
guick ——

o Okay .

A —— for that time periocd, so...

It was a pretty busy place?

>0

Yeah. So —-
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‘ o Ckay.

l A —— I think that that sounds like it would --

“ probably within an hour, I thirk so.

h ®) Okay. So as far as —— there wasn't a bacterial

’

growtn issue or anything? I mean, because it was rampant
llpoo;ing?

A Well, I mean, every time you reenter a viel
you're pctentially introcucing becterie and contamination, Dbut
i ) _ _
no, that wasn't a hich concern for me for those particular
|| patients.

“ o Okay. And so ner —— I mean, just to repeat, her

transgression was using a single-use labeled vial as a

f multiuse vial?

Fi A Yes.
" Q Ckay. And you cbserved other CRNAS?
A So I think I observed one procedure with Mr.

Mathahs, but it was the last case of the day, so he'd kind of
F|drawn up the meds already, and then I don't recall
specificaliy if I observed others. I don't recall.

o Okay. The —— in your either —- what we cal:
your Metropeolitan Police interview cr your granc jury
'interview, you said you okbserved other CRNAs and you just
| can't recell, other than Mathahs, who else it would have been.

P A Well, I know there was a CRNA that's first name

was vinny.
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0 Vinny?

A I think there were —— I think there were two
Vinny's, and —-

Q Ckay. Vinry Segendorf?

A T dor't reca.l tre lest name that -- I will, 1f
that's who was there. So I know there were two Vinny's and I,

rmight have observed him, but

~
O
C
=
)
Q
=,
o+
Q
Q.
Q)

W
t—t
(@]

o}
ot
~
D
(@]
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0 Okay. And in observing did you -- did you ever
see any reuse cf syringes?

A I dign't —— as far as from patient to patient or
reentering vials, 1 ¢id rot, no.

Q Ckay. And first of &ll, patient to patient,
just sc we can make sure we're on the same terminology, that
would mean somebody used a syringe and vial on the patient
that's in there and then in rclls a new patient, you take and

use the same one on the rext patient?

A Did not clserve that —-

Q Okay

A —— at aili.

o) And the —- and that haopens out there in vour

CDC world, correct?

A Yeah.
Q I mean, those instances?
A Yes.
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QC Okay. Anc or. the other type ¢f reuse we're
Iltalking about double dipping, would be reusing the same needle
and syringe to go back irto the vial a second time.

After it's been used cn the patiert, vyes.

Okay. And to draw up agein?

And so you séw none of that?

=R © R © N
<
0]
0

I saw none of that.

“ Q Okay. Rut you -- but you did see —— I mean, you

were aware, other than Linda Hubbard, using the propofol vials

“ as multidose?

A Yes.

Q Okay. And you urderstocd that that was the

I standard practice, the norm, as to what the CRNAs were doing?
A Yes.

" Q Ckay. And a.thcugh vcu didn't see any reuse oI

syringes you're aware Gayle dic?

“ A Yes.

!Ireports, but I mean, she -— ycu were in observing in one room

Q Okay. Because you all would talk about what

each other saw?

A Yes.

Q Okay. And the -- you -—- and it's in your

and she weas in a different rocm, and was she observing Mr.

FlMathahs?
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reuse patient
A
Q

A

Q

A

Q

I mean, it —

rropofcl vial

A

|

A

= G @

l!investigation?

Yes.

+

Ckay.

n
=
2
o)}
ct
g
03}
=)
)

So it was M
Yes.

Ckey. And nct tre type of
To patient?

Correct,
Okay .

-— seeing thet.

And this was earlv on in the ten-cay

Yes.
And that —- thet dua. cobservation, I1'll call it,
this &l1 heppenec -- thnis observation Mathahs

reusing by Gayle and of course, Gayle &also saw or was aware of

multi-patient use, roont?

She was aware of yrcpcfol being usec for

multiple patients.

Ckay. And you were. And so with these two,
this was 1lmmediately addressed w.tn the clinic?

Yes.

Okay. And thet —-- was that by yourself?”

No.

Okay. By Gayle?

By Gayle and I believe Brian Labus.
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0 Okay. And it was, as you understand it, it was

reporting to the clinic these are single-use propofol vials

I ard tnere is to be no multiuse whatsoever and there shall be

nc reuse of syringes?

A That's my understanding, but I was not at that
meeting.

Q Okay. And the —-- but the -—- it was being
reported back to your superiors what had been found and what
actions you were taking?

A Yes.

Q Okay. And the -- I mean, your goal in the -- in
being there is figure out anything unsefe happening, anc 1f it

is stop it, right?

A Yes.

0 And prevent it so that if that is causation, it
stops”?

A Correct.

Q And the —— it —- and thereafter 1t did stop?

A Yes.

Q Okay. PRecause you all continued to observer

A Correct.

Q Okay. And from then cn there was no multiuse of

propofcl vials?
A Correct.

Q And you saw no reuse cf syringes in your
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cbhservations?
A Correct.
0 Okay. Now, at that time -- now, I want to take

it at the time where we are, and you Just told Them correct

A Yes.

0 —— meaning, muitidosinc propofol anc syringe
reuse, did you all reach a determinaticn, ah-ha, we've solved
it?

A Well, we staved there for several more cays to

continue investigating, so I think, vcu know, we certainly

were, like, this could —— this could be 1iT. I mean

ot
j
}_J.
n
}_l
n

ercugh to, you know, test and —-— this has been Transitioned

before, the source of transmissicon befcre, so this cculc be

[62]

it.

But it required still some chart review tce look and
see can we find a source on those devs, was there, you know,
reuse cn those davs, you know, redosing, and then aiso
continuing to lock at these other things just to make sure
they weren't also part of the prokiem.

9] Okay. And —— I meen, 1s it fair To say you

£

continued to further look at all of the options?

A Yeah, I mean —-—
Q Okay.
A —— right. Yes.
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Q The likely causes, let me put it that way, of
the transmission?

A Yeah. 1 mean, we continued -— we still looked
at the endoscope reprocessing —— we were still looking —— I
don't remember at what peint we looked at the saline fiush,
whether it was before this or after. BRut veah, I mean, I
can't —— I don't recall the order in which we icentiilec
syringe reuse and propoiol reuse versus if we'd alreacy looxec

at the scopes and the saline. I don't recall the order of

that.

Q Okay.

A But we still were reviewing recorcs and, you
know ——

Q Okay.

A —— additional observations.

Q At the time when you all are still there before

you leave and it's grown, I think tc, like, six identifiecd
hepatitis C cases, you all still don't have the rooms being
able to be segregated —-—

A Correct.

Q -— by patient?
A Correct.
Q

And you aren't having to address the —- how the

i L - ~
hepatitis C went from room to room and skipped over people?

A So we haven't at this point tested all of the
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patients seen cn that day, so we don't know how many cases
we're going to find. You know, we've abstractec medical
records to plug that in later, but, you know, I don't have at
this peint an crder of people; we don't have & room
assignment; you know, we're trying to put pecrle in Craoer wilnh

times, which is challenging, SO ves, we —-—

Q Right.

A -— we're stiil missing some cf those —-
Q So yeah, I mean --

A —-— components.

Q —— like, without a doubt —— I mearn, it remained

cre on July 25th?

A Correct.
o) And then, like, five or six on Septexber z1st?
A So I think ultimately we ended up with, I think,

seven cn September 21st —-

0 Okay .

A -— and one on July 2lst —-

Q Right.

A -—— 1 think 1s —

Q Okay .

A —— what we ——

Q And —— but as of that time —- and I'm stilil here

pefore your trip report is written or anything, meaning in

Las ——
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A Yes —-

Q — Vegas.

A -— okay. I'm sorry.

Q It has grown, sc I mean, now it's way more than

coinc.dental —

A Yes.

Q —— when vou have helf a dozen acute hepatitis C
patients ¢ll out of a clinic on the same day?

A Yes.

Q Then you're wanting tc know, did they all get it

there, you know, is like the first big question. And of
course, that ended up -- that's when we got into -- what was
your fellow's name that was here, Yuri?

A Yes.

) Okay. The —— all of that stuff that essentlially
shows that the cluster —— and I'11 talk about September Zist
-- the cluster on September 21st of those patients that got

I hepatitis C, it was determined that their hepatitis C came

from scurce patients' hepatitis C?

A Correct.
Q Okay.
I A From a source patient, ves.
Q Correct. And so —— but you didn't know all of

f that when you were here?

A Right. We didn't have the results of that
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quasi-species analysis, I don't believe, at that time Decause
we still had to test patients on that day.

9) Okay. And you all are looking to determine,
before you leave, the likely cause cf transmission?

A Right. I meean, ultimately before I leave I want
to make sure that there's not any unsafe practices that are
putting pecple at risk. Ideally, ves, we, you know, are
locking to confirm the outbreak, to try to find all trne cases
so people can get referred for care appropriately and to
identify how it might have occurred so we can stop 1t from
continuing.

Q Okay. And all cf this speed is somewhat of the
essence because of the nature of the disease? 1 mean, on
getting pecple help, correct?

A Right. So, vyou know, we want tc identify people
whe have disease so that they can get referred for care and
their clinician can decice wnhat, if any, Treatment course they
may or may not need. But keeping in mind that we're row in
January and we're lookinc at dates from September and July.

So we're already several months past when they were exposed
and infected.

Q Okay. And the —-- let's see, Cayle's the
hepatitis C specialist --

A She was from that division —-

Q —— okay.

KARR REPORTING, INC.
216

005561




A —— yes.

Q All richt. And the —— okay. Now, on your trip

report —-—
A Yes, sir.
o; — T call it "your" but who wrote 1t?
A So we're talking about this, right?
o Yes.
A Okay. So Gayle is again the lead author, but I

coentribated to the conternt with her, and then 1t goes to our
supervisors to review it and edit and help fix or give
sugecestions, and then it actually goes through a clearance

ocess at CDC where it goes through other people, anc then we

T
H

senc¢ :t to the Health Department.

¢ Okey.

A Is when it's finalized.

o, And the —- on pace 2 cf objectives, now, this
repcrt ——- I may be repeating, but this is the report -- at the

erd of vour trip this is what's delivered back to the State —-

the authcrities that invited you —-—

A Yes —-
Q —-— correct?
A —— ultimately we generate a report summar:izing

what we did while we were there, what still needs tc be done,
what our recommendations are, and provide that to the Health

Department to do with what they'd like.
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Q Okay. And on -- this 1s dated May 15, soO you
all had left by approximately January 19, if it was a ten —-
or January 18 or 19, who has input into this? Doces the local
Health District of the State cr just CDC?

A So this —- 1 thirk —— and again, Gayle would
potentially recall better than I do, we left —— we draftea an
early draft of this that we left behind, I think even before
we left in January, and then continued to refine as we had
additional information here for this report because at this
point, you know, we have some quasi species —-

Q Okay.

A —— that we didn't —— so this is the May 1&, and
so again, this is, you know, Gayle putting the draft tocether,
I'm providing some input, as I said, 1t goes to our
supervisors, it goes through CDC clearance. I don't recall if
we sent —— obviously the Health Department had a —- the
earlier version we left behind of this. I don't recall if

they provided any edits or additional input into this before

we sent ——

0 Okay.

A —— 1T back to them.

Q Do you have the initial draft that was left
behind?

A I don't. No.

Q On the objectives, I'm looking at page 2.

KARR REPORTING, INC.
218

005563




10

11

12

13

14

15

16

17

18

19

Il Interview and collect specimens from identified hepatitis C
patients for phylogenetic analysis at CDC.

A Mm—hrmm.

Q Okay. Ncw, part of you &ll coming out here was
F,to get those specimens for testing?
A Correct.
Q Ckay. Anc then investicating infection-control
| oreccedures at clinic A, thet's the clinic here, especially use

F'with multidose vials, reuse of single-use vials, and

reprocessing of endoscopes?
A Right.

“ 0 Okay. And was -— was that -- was this, like,

written out before vou came out? I mean, this is from your

| historical looking back, knowing what type of clinic it is.

H This is what you're coinc to be iooking for?

I A So there's something called an Epi-1, which 1is
what —-— when we're going to do an Epi-Aid or a field

“ investigation gets drafted to cet approval at CDC for an

Epi-Aid to proceed. And so that gives a brief blurb about,

you know, this ig the situeticn, these are the objectives of

the investigation, here's the team that's gcing.

I And so typically when we do the trip reports, we

F move objectives from the Epi-1 to here. 1 don't have a copy

“ of the Epi-1, and I don't recall what those objectives were in

Plit'
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Q
A
| Q
A
Q

Okay. Clinic A cenerally appeared clean and

What page are ycu ——
I'm on page 4.
— okavy.

I'm just jumping around to highlicht some

Yes.

And is that -- that's your opinion --—

Yes.

— also?

Yes.

Okay. There were “ssues with adeguate hand
inadequate hand hyvgiene, correct?

Yes.

Well, page 5 you aiready talked about endoscope

Q
I well organized.
A
1)
Q
A
Q
i
things.
il A
i 0
A
Q
A
i ©
hygiene —-- an
H ]
A
I ©
reprocessing.

Where it says, The biopsy equipment was

disposable and thrown out at the end of the procedure ——

Yes.

—— correct? The --

That's what we cbserved, ves.

—— those were ycur observations?
Yes.

And the —— a bicpsy equipment is something that,

if reused patient to patient could cause blcocod-borne
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A

lJtransmission? These are my words.

Right. So theoretically if you're doinc &

P biopsy and get blood from the device and then go and use it on

another patient with a blood-generating procedure, I suppose

theoretically it could. Not all cf our cases had biopsies,

SO ——

you were

Q

A

Q

Right.
—— and we obkserved tnem discardinc them.

Okay. Yeah, but 1 was looking at the chart when

looking at September Z5.

T e S T e S I © S - O B - © S G R

Q

Yes, oo aheac. Septemper 217

I'm scrry, these detes kill me.
But yeah, rc, I'm with you.

July 22 ——

Yes.

—— Mr. Washingtcn ——

Yes.

-— with -- and the source patient?
Yes.

Mr. Santacroce tock vcu through hep saline —-—
Yes.

-— and both patients had biopsies?
Correct.

Okay. And the source patient first had a biopsy

I and then Mr. Washington had & biopsy on the chart which you
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have displayed?
A Yes, correct.
Q Okay.
A At some point after that, ves.
i Q All right. You pointed out you —-- on the source
patient had an upper endoscope. Mr. Washington had a
Icolonoscopy?
A I can —- so Mr. Washington was the case pat:zent,
right, who became infected?
Q Yeah.
| A Okay. So he had a colonoscopy anc then our

llpotential source that day had an upper, ves.
Q Okay. And they pboth had biocpsies?
II A Yes.

) Okay. And there's —— are the biopsies —-- biopsy

equipment for an upper the sare &s a lower?
A I believe so, out I —-
I O Okay.
A —— am not —— I believe they use the same, but I

" couldn't say that with 100 percent certainty.

Q Okay. And so if I understand, you-all, meaning
| the CDC and the Southern Nevada Heelth District, seem to have
married September 21st to July 25th as being some common

il cause, correct?

A Yes. 1 mean, we saw a systematic poor practice
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that was —— that we were told was rcutinely done and has been
tied to transmission previously. Sc ves, I think that what
caused transmission on the 2ist was likely also what caused

transmission on the 25th.

Q Okay. PRut if ycu take that approach, you're
kind of -- you're lumping them tocether —-

A True.

Q — and ignoring the fact that there may have

been a hepatitis transmission in July from the source patient
to Mr. Washington that was unreleted to the propofol anc the
method of injection, correct?

A True, but I'm alsc locking at the person —- the
nurse anesthetist who administered prcopofcel on the 25th who
reported routinely reusing syringes tc doukle dip. So that

acain seems like the most likely scurce, but yes.

L

Q Okay. Rut this is tne same —— the same nurse
aresthetist who has been working there —--— you can finc him
there every other 300 other days tnat year too, correct?

MR. STAUDAHER: Your Ecncr, mgy we approach?

THE COURT: Sure.

(Off-record perch ccnference.)

THE COURT: Ladies anc gentlemen, we had a request
from one of the jurors for a little bit early today, so we're
going to go ahead and take our evening recess at this point.

We'll reconvene tomorrow morning at 9 a.m.
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During the evening recess, you are reminded that
you're not to discuss the case or anything relating to the
case with each other or with anyone else. You're not to read,
watch or listen to any reports of or commentaries on this
case, any person or subject matter releting to the case.
Con't do any independent research oy way of the Internet or
any other medium, and please don't form or express an opinion
on the trial.

If you'd all place your nctepads in your chairs and
follow the bailiff throuch the rear door, we'll see you back
tomorrow morning at 9.

I (Jury recessed for the evening at 4:15 p.m.)

And, ma'am ——

THE WITNESS: Yes, ma'am.

THE COURT: -—- curing the evening recess, please

{l don't discuss your testimony with anyone else.

THE WITNESS: Okay.

I THE COURT: And then if you could be here a little
bit before 9 sc we can start right at 9.

THE WITNESS: Yes, ma'am. And can —— should I leave

THE COURT: Yeah, just —— anything that's —-
THE WITNESS: These are what I brought with me.
THE COURT: Oh, you keep those.

THE WITNESS: Okay.
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THE COURT: Yeah, Jjust bring them back with you
tomorrow.

THE WITNESS: Okay.

THE COURT: Yeah, I mean, if you get here, like, at
8:50 or 8:55 that's fine.

THE WITNESS: Ckayv.

&

THE COURT: And, State, mey the witness be excused
for the day? All richt.

All right. Wnhy don't we all take a brief, you know,
few -— couple-minute break and then we'll come back and
acddress this issue on the recora

(Court recessed at 4:1%2 p.m. until 4:2Z p.m.)

(Outside the presence of the jury.)

THE COURT: ALl right. We're on the record out of
the presence of the jury. Tne State had approached during Mr.
Wricght's questioning with essertlallv the objection that the
question created the false impressicn that the only days that
there was hepatitis transmission appeared to be on the two
days that are at issue in this case, as opposed to otrer days
when other people were irfectec, but that those people have
never been linked genetically.

Is that essentially ycur cbjection, Mr. Staudeher?

MR. STAUDAHER: Yes, Your Hcnor.

THE COURT: All right. Mr. Wright?

MR. WRIGHT: Yes. I do -- 1 em hamstrung by the
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State not investigating the case properly for a criminal
presentation and just adopting the Southern Nevada Health
District's report blindly, and the CDC report and not
following through like a normal criminal investigation would
do.

And I'm hamstrung by that because on the one hand
the inference I want to bring out the State's correct about.
P'I want to bring out that if the investigative transmission was
Ilwhat —— like this witness thinks, and it's because, well, it
makes sense, we saw it, and on the 25th and on the 2lst it's
"the same CRNA and so therefore that must be the way it was
transmitted.

i
| If in fact, the same CRNA is doing the same thing
Il every single day and there isn’'t any cther transmission on
l|those cther days, it makes it less prcbable that they've
identified the right method of transmission. And what the

" State's saying is if I do that, they're going to want to bring
in the balance of the CD —- of the Southern Nevada Health
District report, which —— which says 107 other peoplie may have
“ got it at the clinic in four years, but the only way we lumped
them in as saying they may have 1s beceuse they were

" interviewed and in being interviewed they deny the risk
factors. I mean, that's how they are clinic-associated.

And of course, i1f the State hadn't just stopped with

" adopting —- by adopting the Scuthern Nevada Health District
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report and Jjust went ahead and investigated it, they would
have interviewed all of those pecple themselves. They would
call them as witnesses. They would allow me to confront them,
before they start putting in the hearsay-based
confrontationless-based, or lacking confrentation, conclusion
that they make.

And so because they cidn't co that, I — I'm — the
way I'm hearing it, I'm at peril if I use lcogic in my

cross—examination of their witress -- witnesse

W

; 1 somehow
waive my hearsay objection and my right of confrontation to
have those 107 people present. And that's —— I don't think

that's a proper dilemma for re.

th

I don't mind creetinc what you call alse

Q)

inference. I create false inferences in courts every day, anc
they're created because we have rules of evidence. Certain
things are admissible anc scme aren't. And I can sit and tell

a jury my client didn't possess & goddemn thing when I know he

2

b
h

did and it was suppressec. Anc I den't care it's a false
P inference. We play by the rules and the Constitution and
that's how evidence gets in. And that's all we're doin¢ here
and I'm trylng to do.

THE COURT: State?

MR. STAUDAHER: I mean, it opens the door to rebuttal

argument or rebuttal evidence when he prevent —— produces

| evidence that he knows, in this particular case, there's been
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no suppression. I mean, he knows it's a false impression, he
krncws it's false in the fact that the jury isn't getting the
information that it could have, if, Jjust even the Health
District report was in, let alone the fact that we know that
there were many other cases that were supposedly litigated and
all those cases are under some sort of confidentiality
acreement.

We were party to that to the degree that we could to
get at least scme information from the civil defense attorneys
so that we could provide that to the Defense ancd did so. The
issue here is that it's not —— it's not Jjust fundamental
fairness, it's what's proper. You cannot get up there and
arque or present evidence that he knows is false and leave the
jury with a false impression when, in fact, he's arguing on
the other side that that information shouldn't be coming in at
all 1n the case.

If he can go ahead ard ask those questions, the
State's position is that if he does sc, he does -- he
essentially opens the door to that information coming in in
rebuttal from the State, either thrcugh the documentary
evidence that we have, or, you know, through the wltnesses
that are going to be coming in and testifying, like Brian
Labus and others who were actually present for the
investigation.

I will note for the record that the reports that
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Q — all right?
A Yes.
Q And before 1 ask you the conclusions, a

~

peer-reviewed journal means what? Wnhen something goes out for
peer review when it's publishec for the scientific population
to ook at or anybody else, what dc veu have to do?

A So that's what I was talking about. You submit
it to the editor, and then they send it out blinded to
reviewers so they don't know wnc wrcte the article, and they
read the article and determine, vca know, was 1t a well-done
study, 1is it valid, is there -- do tney have cuestions that
aren't answered and, you krow, need fcilowup.

And so —— and 1is it appropriate for the journzl that
you're submitting it to. s it eppropriate for that audience.
And then based on the responses from reviewers, 1t goes back
to the editor and they decide, vep, we're going to publish it,
ves, we'll publish it but we need vcu to make some revisions,
cr you know what, no, we're nct cuplishing it. Sorry.

And so that's kind cf how they use the peer review
process to inform if it's & well-designed study 1if it — an
answer 1is any, you know, apprcpriate for the journal anc the
audience is of interest at the time.

THE COURT: Let me ask youa this: Was this the only
journal you sent this to for peer review -- for publication,

or do you send it like to, you know, Journal of the American
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1 Medical Association and other Jjournals; 1f you know?

N

THE WITNESS: I don't recall. Since I'm not ——

typically, whoever is the first author takes responsibility

(O8]

4 for submitting and dealing with any editorial comments or

respeonses and revisions. So I honestly don't recall.

(@l

6 THE COURT: Ckav. Anc that wes kind of up to that

7 person tc determine what journals tc send it to and 1f they —
3 THE WITNESS: Yeah, I mean, 1 —— 1I'm sure our

S ypervisors, you know, had sore input because people sometimes
" want tc go to one journal versus the cther, but I don't

11 rememoer .

12 | THE COURT: Ckay. Gc on, Mr. Staudaher.

13 RY MR. STAUDAHER:

14 | 0 So what were the conclusions?

15 A So the conclusicn was that we had essentially
16 || documented two separate dates where transmission of hepatitis
17 C virus occurred at this facility, and we believe that

18 iItransmission resulted from reuse of syringes to access vials
1S that were then used for muitiple patients.

20 Q So the two different clusters that you looked at

Z1 Ilon those two different days, did they relate to each other?

N
N

A No.
23 Q Was that ancther reascn why you believe that the
z24 practices that you observed, are in the report, were based on

25 |l unsafe injection practices?
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A Right.

0 And that that's what caused the irfection?

A Right. Yes.

MR. STAUDAHER: Pass the witness, Your Honor.

THE, COURT: All rignht. W2c would like to becin with

cross? I guess, Mr. Santacroce, Ca&n vou pDegin

" CROSS-EXAMINAT:ION
BY MR. SANTACROCE:

Q Good morning, Ms. Schaefer. 1 represent Mr.
Lakeman. I want to talk to vou akout the methodology you —-
when I say "you," I mean the CDC -- emplcyed in reaching your
conclusion that you just testified to.

I believe you testified that you did a period of

record review ——

A Correct.

Q ~—— correct?

A Yes.

Q And then observation?

A Yes.

Q And then interviews?

A Yes.

Q And anything else that the CDC dic in its
methodclogy to reach 1ts concluszon?

A Well, there was testing of patients and

specialized testing done at CDC. There was also testing of ——
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blood testing of the healthcare workers and interviews oOf
patients and providers. 1 assume when you say "interviews"

that's what you mean, but -—-

o) Correct.
A —— that's —— that's the gist of things, ves.
Q And bottom line you mention the worc

"commonalities™ a couple of times in your testimony.

A Correct.

0 Commonalities are important to you 1n
determining how an infection is transmitted; isn't that
correct?

A They are a factor that we lock at for —— ves,
they're a factor that we look at as part of our investication.

Q When you talk about commonalities, what are you
talking about?

A Like I mentioned, looking to see cid the source
patient in cases all get the same scope uéed on them, or cid
they all have biopsies. Did they all get the same type of
medication. Things like that.

Q Okay. 1 want tc teke you through some of the
areas that you looked at in reaching your conclusion. You
talked about reviewing the charts, so let's talk about that
for a minute. What particular information did you glean from
the chart that led you —- or contributed to your conclusion?

A So can I pull up one cf the reports to
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reference?
Q You can refresh your recollection.
A Okay. So I'm going pack to our trip report,

that same page 13 ——

Q Okay .
A -— we've put up previcusly.
Q All right. Well, why don't I put that up here.

Has that been displayed already?
A Yes, sir.
THE COURT: Yeah, and that's admitted.
MR. SANTACROCE: Okay.
THE COURT: Ckay. Was thet 164, Mr. Staudaher~
MR. STAUDAHER: WNo, I believe that 79 is down there.
THE COURT: It's ©2 according to the court clerk.

BY MR. SANTACROCE:

Q And what page are you looking at?
A Page 13, sir. So &gain, the top table here is
loocking at —— the bottom table is lcoking at those that were

the sources or the people who were known previcusly infected
when they came in and we believe were the source of the virus
that was transmitted to patients.
0 And now which date is this, then, both dates?
A Both dates are on here.
0 Okay .
A

Was there one date you'd like to focus on?
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0 Well, let's start with the 25th of July.

A So for the 25th of July we documented a sincle
instance of transmission from scurce petient to one case, soO
you see case one here and you see potential source one here.

o) Okay.

A And so agaln, same date of procedure. We 100k
at the start time and we see that the source patient preceded
trhe cese patient, which you would expect. They had different
tvpes cf procedures so one had a colonoscopy, one had arn upper
endosccoy. So that wasn't the same procedure type. They had
different scopes used on them, so there wasn't a shared scope
in common. They both dic have biopsies. They both had the
same nurse anesthetist. And you'll note that the potential
source patient had multiple doses of propofol acministered.
Arnd so as I mentioned, that's important because that would
have been reuse of syringes on that patient to contaminate the
vial end then that vial being used for the next patient to

transmit the infection.

Q Okay.

A So that's what I'm getting at.

0 Well, let's talk about each of these, then.
A Sure. Do you need me to clear 1t?

Q No. No.

A Okay.

0 Yeah, if you would, please.

KARR REPORTING, INC.
116

005461




N

NoJ

10

11

12

13

15

16

17

A Ckay .

Q The endoscope number 155 and 301.

A Correct.

Q Now, how did you arrive &t those endoscope
numbers?

A So that was -—- is what wes documerted in the

record and alsc through interviews with the facility

-+

R

1
@}

acain, 1'd have to find it in the report -- I trhirk it's in
the trip report. They told us how many scopes, how many
colonoscepes they had anc how many endoscopes they hac, you
know, at the facility, and then they had numbers that were
recorded, and so that was what wes documented in the mecical
record.

Q And I recall in your grand Jury testimony that
you said you had some problems documenting the nrumber cf the
scopes, correct?

A No. The scope was documented consistently. I
think we had a couple instences where it locked like the same
scepe was documented back to back for ——

Q In other words, used cn two people, one after
ancther?

A Right. Richt. And sc it looked like there
wouldn't have been sufficient time to disinfect, so we asked
the facility about that. They went back and looked and said

that they had some electronic way to show that it was just
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misreccrded.

@) Did you see that electronic way?

A T don't recall. I don't recall if they brought
it ‘n cr not. I don't remember.

Q So you accepted their explanation. Now, In
trese commonalities, if there's one predicate that's false, it

cou_d cnance the entire conclusion; isn't that correct?

A Well, can you expand cn what you mean?
Q Yeah. In other words — let's just take the
scopes, for example. Let's say that —— you didn't verify that

tris electronic recording process actually verified that they
were different scopes you used on back-to-back patients,
correct?

A Well, my understanding is, you know, one of them
had a colonoscopy, sO it goes up your bottom, and one had the
upper endoscopy that goes down your throat, and that they usec
different tvpes of scopes for those procedures 1s —- was my
understanding.

e But I'm asking you, did you see documentation to

that effect?

A 1 saw documentation of the scope that was
recorded for the —— in the record.
Q And you saw those recordings that showed that a

same scope was used back to back, correct?

A I think —— I don't know how many occasions. I
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think it was one and it was nct this instance.

o Okay. PBut my -- my question to you was if
there's a break in the link of the chain, the commonalities,
it could throw off a conclusicn, your conclusion?

A I don't think even 1if the same scope was used it
wouid change my conclusions. Again, 1t goes back to, you
know, locking at the reprocessing procedures there anc Then
locking at the unsafe injection practices which were oPserved
and reported tc us and looking at the literature of where we
have seen transmission previously. SC —-—

Q Well, you've seen transmission through
endosccpes before, haven't you?

A I haven't linked to the specific scope. =
haven't seen it definitivel.y documented, no.

0) At the time that you did this investigation, how
long had you been an investigator?

A T had worked at CDC for ebout six months.

0 Okay. And was this vour first investigatoon?

A This was my seccnd Epi-Aid. This was propzbly,
I think, my first outbreak field investigation.

Q So when you say you haven't seen it, you are
aware cf literature that indicates that transmission car come
from that, correct?

A Well, I'm not so comforteble with that

literature, to be honest. I think —— I don't know. I don't

KARR REPORTING, INC.
119

005464




W

10

11

12

13

14

16

17

18

want tc expand on 1it.

Q Did you see literature cr not? Whether you're
corfortable or not is not my question. Did you see literature
that indicated that the transmission c¢f hepatitis C could come
from endcscopes?

A I have seer _iterature suggesting that, vyes.

o] Okay. And the particular -- and 1t was the area
that vycu looked &t specificaily and vcu dismissed —-—

A Correct. We locked at it and did not think that
it was the scurce of trarsmission here, correct.

o Now, another area that you looked at was the
preog area, CCrrect?

A Correct.

0 End zhe commonality wculd be who started the IV
hepliocks, correct?

A Well, so we 1ook at the use of saline flush
there and the praciices of sealine flush. And so there was no
repeat flushing that was observed or reported. So —

0] On what day?

A While we were dcing observations. So whatever
day we were there.

Q In January of 20087

A Correct.

Q You had no way to verify or observe what

25 ||happened on January -— or September 21, 2007, or July 25th of

KARR REPORTING, INC.
120

005465




10

11

12

13

14

15

16

17

18

2007, in regard to how the heplocks were startec and flushed?

A I was not there on thcse dates, but that's part
of why when we do the investigation. We ask, Have practices
changed since those times? Are you doing anything
differently? And got no indication that that was the case.

o) So if nurses came here and testified that
changes were made at that time, that would be contrary to
what ——

MR. STAUDAHER: Objection, Your Honor.
Mischaracterizes the testimony.

THE COURT: Yeah, that's —— that's sustained.

BY MR. SANTACROCE:

Q So on this January date when you observed the

installation of the heplocks and the saline flushes, there was

no particular concern to you?

A No.

Q Were they using muitidose saline bottles?

A Yes, they were.

Q Okay. And that cidn't present a concern to you?
A Well, the vials were labeled as multidose, so

technically they can be used for multiple patients. Anc we
did not observe any reuse of syringes or needles into those
vials, which would be how I woculd believe that transmission of
hepatitis virus would occur, cr direct reuse of needles and

syringes. I didn't okserve that. So I was not concerned.
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Q On that particualar dey you didn't observe that?
A Correct.
0 Okay. Now, vou're aware of literature that

sugcests that there has been hepatitis C infection outkreaks
due to reuse of multidcse sz_ine bottles, correctr

A Correct. Tnrcugn reuse of syringes and neecdles
to ¢o into those vials.

Q And the CDC ras cocumented these outlbreaks,
correct?

A Well, with our Hea_ tn Department colleacues,
yes, we have investigatec.

Q Well, in this particular chart it was of concern
to you to note who started the IV start; 1isn't that correct?

A Correct.

Q And on case i, which vou talked about on Juliy
25, CRNA 4, whc you've icentified es Ron Lakeman, started both

cn case 1 and the potentia. scurce patient, correct?

A That's what we documented, but I think, Mr.
Staudaher —-- the record he shcwed centradicted that, if I'm
recalling.

Q Showed you an errcr -n that documentation,
didn't he?

A Correct.

Q I'11 represent to you this is Exhikit -- State's

Exhibit 2. This is Michael Washington's patient file. And

KARR REPORTING, INC.
122

005467




I'm going to show you Bates Stamp Nc. —-—

MR. SANTACROCE: 2350 for Counsel.

THE WITNESS: And, sir, can you refresh my memory.
Is Mr. Washington who we defined as Case 1, or was he the
potential source? I don't recal-.

MR. SANTACROCE: Okay. I'll be happy to do that
right now.

THE WITNESS: Thank you.

BY MR. SANTACROCE:

Q As soon as I finc this Betes stamp.
A Sure.
0 Well, let's talk about who Mr. Washington was.

A Thank vyou.

Q I'1]1 show you State's Exhibit No. 157. Okay.
Do you see that?

A Yes, sir.

Q I'm going to step over here so I can see it, but
you can look on your monitor.

A Yep.

Q The blue strip there is both the —-- well, 1t was
the source patient for Michael Weshington. Do you see that?

A Okay. So Mr. Washington was an —— became
infected?

0 Became infected by the source patient; we've

marked it in blue.
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A Okay. And —-

Q Go ahead.

A —— 1is there any possibility to see what -- Or
you can walk me through what the headers for these different
columns are so I know —-—

Q Oh, sure.

A —— who is —-

Q I1'11 have tc move thet cown --—

A —— what -- I'm scrry. Thank you.

0 I can't fit it all cn one screen, so we'll have

to look at the headers.

A Okay.

0 And tell me when vou've —- would you just like
to look at the chart instead cf being on the screen? Wouid
that help you?

A Well, whatever you a.l1 need for them to see —-—

Q Well, you look &t it and then I'll put it kack
up on the screen, okay?

A Okay. Thank you. I acpreciate it. So 1s it
correct to say, then, that this dces not list whc was the 1V

start in the headers? 1It's just whc was in the procecure

area’?
) That's correct.
A Okay.
0 It does not list whc the IV start was.
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Q

Okay.
But we'll ¢get to that.
Okay.
Okay?
Ckay.

So are you familiar with this chart now, Qo you

I think so.
Okay.
Let's see.

Because I'm going to show you now Mr.

Washington's patient chart, which I believe you reviewed in

crder to get certain information on vour Chart 13, okay?

A

Q

A

Q
in reaching a
A

correct.

Q

This tells us

that?

Somebody from our team would have.

Okay.

I don't know if it wes me specifically, but...
Okay. But it was infcrmetion that you relied on
conclusion, correct?

It was information we used in our conclusions,

So now I'm going to show you Bates Stamp 2350.

-— this is the patient chart for Michael

“ Washington. This tells us whe started the 1IV; do you see

I do.
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Q And it wasn't Mr. Lakemari, COrrect?

A Correct.

0 It was someone by the initials of LC; do you see
that?

A 1 do.

Q Okay. So when we go back to your chert, vcu

have scme erroneous informaticn here on which you base some
conclasions.

A Well, so I don't —— so you're correct. We have
documented incorrectly that Mr. Lakeman started the IV cn Mr.
Washington, but I don't think that that impacts the
conclusions that we make, because assuming that you don't have
any information suggesting that we had a documentatior error
for the potential source patient —— for there to be
transmission through a saline vial —- there would have hec to
have been saline used on the source patient and syrince reuse
to get that source patient's blood into the saline to tren be
used on Mr. Washington.

So if indeed Mr. lLakeman started the source
patient's IV and our understanding is that the CRNAs con't use
saline, that couldn't have been & scurce for Mr. Washington
because the source patient didn't get saline. Does that maxe
sense’?

Q It doesn't to me, but maybe to the jury. So in

any event, the fact that I'm bringing this out is that you
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have erroneous information on this chart, which you testified
to; you relied on this information to reach your conclusion?

A T'm —— I still disagree that —— I will stipulate
cr I agree that you have demonstrated that we had erroneous
irformation on the IV start for Mr. Washington, our case
patient 1, but even with that it doesn't impact my conclusions
because cur source patient 1, un.ess you have other
irformation, still had an IV start from CRNA 4.

And our understanding, as 1 said, 1s that the nurse
aresthetist when they placed the IV didn't use saline flush
because they went ahead and gave this sedative. So in order
for saline flush to have even been a factor, which I con't
thirk it was regardless because we didn't observe or have
reports, the potential source didn’'t have saline used on them.

So that common source of saline couldn't have become
contaminated if —— when the saline was used on Mr. Washincton
it wouldn't have had this person's blood in it.

So it doesn't change my ccnclusions even —- even
with this information.

Q Okay. 1'm going to ask you to take a look at
State's Exhibit 156. This is a similar chart from September
21, 2007.

A Thank you. Okay. So same format, just
different —-

Q Yeah. I just want you to look at it anc make
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sure that you understand the columns and things of that
i
| nature, okay?

A I think so, vep.

Q Okay. Let's talk about this for a minute.
“ let's start at the tor here.
A So can I just corient for a cuick second?
it Q Absolutely.
A So the top —— well, ycu orient me. I'm sorry.
foe
Q Okay. The orange strips are —— 1s the source
I patient. Yellow strip is & patient that cannot be genetically
linked to the cluster. The green strips are the people that
are alleged to have been infected at the clinic, okay?

A Yes.

0] Got it?

A So the yellow is somecne who has hepatitis, kut
genetic testing could not have been performed on them.

0 Couldn't e linked to the clusters.

A Okay.

Q Okay? So now, cn this top section you have a
source patient who is Kennetn Rubinc.
il
A Yes, sir.
" Q And then you have another patient, then you have
an infected patient, Rudolfo Meano -- Meana, then you have

I cne, two, three, four, five people who haven't reported it,
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having hepatitis
A Ok
Q Th
have znother pat

arncther infected

A S0
o —
A So
o NG
A ——
Q J—
A Ok
Q Ck
A .
o I

we'll get along
A 1

talking about th

does that mean t

them?

av.
en you have another infected patient, then you
ient who hasn't repcrted, and then you have

retient, &and —-

~

~arn —— can I ask —

¢

three clusters of that, okay?

can 1 ask one guestion, or —-—

scmething you said.

ask the questions, you answer them, and then

just don't understand when —-- when you're
e five who are not recorded as being infected,

hey were negative or you don't have results on

Q You're asking me guestions.

THE COURT: Yeah.

THE WITNESS: I'm sorry.

THE COURT: Rasically --

THE WITNESS: 1I'm sorry. I just didn't understand
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il
what he meant.

THE COURT: -—- a lot of witnesses like to do that,
but the lawyers ask the cquestions ——

THE WITNESS: Ckay. I just didn't understanc. I'm
SOrTy.

THE COURT: Here's the thing though. If Mr.
Santacroce asks you a cuestion and you don't uncerstand the
guesticn or you can't answer the question with the information
you have or Mr. Santacroce's guesticn, you know, he says
something in his question that's wrong or ycu don't agree
with, then of course, vou can say I can't answer the question
or I den't understand the question cor what have you; GO you
understand?

THE WITNESS: 1 do.

THE COURT: Ckay.

THE WITNESS: So I den't understand —-

THE COURT: Ckay. Well, wait for his guestion, and
then ——

THE WITNESS: Okay.

THE COURT: -- agein —-

MR. SANTACROCE: Maybe we'll clear it up.

THE WITNESS: Ckay.

THE COURT: -- if you can't answer it with the
information you have just tell him —-

THE WITNESS: Okay.
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THE COURT: -— I can't answer that with the
information I have.
i
THE WITNESS: I'm sorry.

]
BY MR. SANTACROCE:

il Q And I con't meen tc e disrespectful —
A No. No, I'm sorrv. 1'm sorry.
Q — ordinarily I'c answer anything you had to say
but —-
A My apolccies
Q -—— I can't do it in this forum because —-
| A g
understand
l O —— the rules don't allow that, okay?
F
A I understanrd. I'm sorry.

I 0 Okay. Agsin, we're clear on —— now, this is the
" State's exhibit. The State prepared this documentation
purportedly from reviewing tne seme patient files that you

Fl

guys all reviewed.

“ A okay .
QC Okay?
" A Yes, sir.
) So you see you have three -- three patients in

green up there in room 1, and the CRNA was Mr. Mathahs; do you
il see that?
A So this is by rocom?

Q Yes.
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A Okay. I'm sorry.

Q You're asking questions zgain.

A I know. I'm sorry. I'm sorry.

MR. STAUDAHER: Your Honor, I'm going to ask that if
—-— that —-

THE COURT: Yeal.

MR. STAUDAHER: -- since ne's giving a lot of
information, he's got to define things for her so that she
understands to even answer the questiocn.

MR. SANTACROCE: Fine. I'll be happy to.

THE COURT: Right. If vou don’'t -- again —-

THE WITNESS: I'm sorry.

THE COURT: —- if you don't understand something,
that's fine. You can say -- the worst thing to do, or what we
don't want you to do is to meke assumptions that may be
erronecus. So if you don't uncderstand, you know, how the
information is broken up or you don't agree with it or
sometning like that, then of course, say that.

Go on, Mr. Santacroce.
BY MR. SANTACROCE:

Q Okay. So these are proken up by room. SO this
is &1l one room, correct? I mean —— you wouldn't know, but
I'm telling you that's what the State alleges, okay?

A Yes.

0 And vou'll see —— if you move over a couple of
Yy Yy
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column,s, you'll see the CRNA -- see that?

A Can you move it over, please.

Q Oh, I'm sorry.

A I'm sorry. Yes, thank you.

Q Okay. Ther we go down te here. It's Room Z,
ard I'11 move it over —— CRNA Lakeman, OkKav?

A Yes.

Q And in Lekemen's room three veople are reported

to have hep C allegedly from the source patient in Room 1.

A Okay.

Q Okay? Now, everybody that you talked to or
interviewed said that propofol didn't gc from room to reom,
correct?

A Correct.

@) Okay. Now, I want to show you another chart

here because what we were talking ebout when I sort of cot

sidetracked was these IV saline flushes, ckay?
A Yes, sir.
Q And I'm goinc tc show you this document here —-

ard I'11l try to zoom out so we can get mest of it in. The top

row are the patients in Room 1 that ccntracted hep C on

September 25, 2007. The bottcm row are the patients that

contracted hep C in Room 2 on the same day; do you see that?
A Yes, sir.

Q Now, the records indicate that one nurse startec
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the saline —— or started the heplocks and saline flushes for
all of the patients except -- all of the infected patienrts anc
the source patient in Room 1 and that nurse was Lynette

Campbell, initials LC; do you see that?

Q And Lvnette Campbell also started the hep.ock
and flushed those heplocks on patients infected in Room Z,
Patty Aspinwall and Carole Grueskin. The other persor ——
nurse who started heplocks on thet day, who shared the same
saline multidose vials, was Jeff Krueger, and he startec —-

MR. STAUDAHER: Objection. Assumes facts not in
evidence. Not that he shared the same —-

MR. SANTACROCE: It does —-

MR. STAUDAHER: -- multiuse vials on those patients.

THE COURT: Well, state ——

MR. SANTACROCE: I think Lynette Campbell testified
to that.

THE COURT: -- state your -- state your question
acain.

BRY MR. SANTACROCE:

Q I said the other RN who started heplocks on that
same day for the patients in questicn was Jeff Krueger, and
there was testimony that Jeff Krueger let Lynette Campbell
share the same saline vials, okay? My question —-

THE COURT: And again, ladies —— as you know, this
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comes up & lot with what the testimcny actually was. IT's

your recollection of the testimcny. So if Mr. Santacroce

3

says, ch, this was the testimcny and yo remember 1t

o
&
0.
O
ot

that way, then of course, disregard whet Mr. fantalroce Or any
cther lawyer or myself even says wnat the testimeny was. It
wrat vcu remember that's lmportant here.
BY MR. SANTACROCE:

0] So this is a commcna_ity that ycu would be

interested in, isn't 1it?

A I mean, it would be scmething that we
abstreacted.

Q Did you recognize and identify this commonaiity?

A It would be something that we abstractec, SO we

wouid have looked at that.
C I'm asking you if you have an independent

recollection of looking at this?

A I don't recarl. 1 don't recall.
Q Is there arywhere in the reports that icentify

this commonality?
A I mean, we would have dccumented, acain, -n that
-— the trip report the IV stert informeticn. So there would

be the only other location that we would have —-

Q Okay .
A -— looked at.
Q But you had the wrong informaticn about that?
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A We had incorrect information for -- for July
2007, correct.

Q So you don't recall identifying this
commenality; is that correct?

A I don't recail —— no.

Q Okay. Would this have affected your Corc_usion
in any way?

A No.

Q Okay. I want tc talk to you about your
conversations with Mr. Lakeman, okay?

A Yes.

Q What day did that occur?

A I don't recall. I don't have the date
documented on my notes, so I don't recell. It was Dback —- it
cccurred after I had returned to Atlanta.

Q Okay. Well, let's talk about these notes.
Trese were contemporaneous notes?

A Correct.

Q And you're telling me that you dorn't have the
date on that -— on the notes?

A No, sir.

9] That wouldn't be something that was important?

A No, sir.

Q Tell me how vou initiated contact with Mr.

Lakeman.
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i A I looked him up on the Internet and fourd a
number and called it. I think T spcke to his wife once or
twice and tried tc find him and ultimately got, I thirk, his
cell phone number and then connected with him via cell phone.
C Okay. And how did you identify yourself?
A That I was a working CDC emplcyee and —-— anc
that we had done an investigation at the clinic where he head

worked previously.

Q Okay. Did he express concern as to who you
“ were, why you were calling him out cf the klue?
A I mean, I recall that —— again, going back
" asking if I was recordinc the call, and I said I wasn't, and I
explained, vou know, that we wouldn't be using his name in
things that we put out. So I don't recall more specifics tharn
that.
il o) So in other words, you called him, you said, I'm
'iMelissa Schaefer from the CDC and I want To talk to you about
an outbreak of hepatitis C at a previous clinic you workec
for —-

A Yes.
9 -— and he started talking?
A Ultimately, ves.
Q Okay. Tell me about some of the promises that
i} you made him before questioning or talking to him, asking him

questiocns.
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A So again, I told him that I was not

| tape-reccrding the call. And again, since I dicn't realize
this was going to be a criminal investigating, you know,
explaining how we Typically dc things as far as, you know, any
reports —— don't list his name; we assign, you know, a rumber

cr scmething else for the informeticn that's provided.

i 0 And vou promised anonymity, correct?
A I don't know if I said I promise that we wi:l
never, put I think, you know, I said we —- we would —-—

wou_dn't use his name. I don't know if the words, I promise,
were used or not, but I did say, you know, we wouldn't use
your name in reports.

Q Well, in your grand jury transcript you talk
abcut how important anonymity is to the CDC in order to gain
information for public safety.

A Right.

Q Okay. So tell me &bout that.

i A So, vou know, when we do these investigations,
we rely cn healthcare providers to be transparent with us and
to perheps tell us things that they wouldn't tell their
emp_.over or that they don't want others to know, you know; to
take us aside and say, you know, I —- please know that —-—

his —— I don't want my employer to know this, but this is
really what's happening here.

And so that's helpful to get honest information for
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Ilpublic safety so that if there's a bad practice identifiec, we
can stcp it. And so, yeah, that's —-

Q Okay. And you explained that to Mr. Lakemar,
correct?
it
A T don't know if I went into the detail thet I am
‘lexplaining here, but I did communicate that we woulan't De
llusing his name in any —- anything that we generated.
Q And that, in fact, didn't happen because when

you got off the phone you used his name right away, didn't

It you?

It A I didn't use his name in any reports that we
generated. I communicated with our team, who has to —— you
kncw, who has to know who the different players are. I mean,

we are the ones who assicned CRNA 1 or 4. So it's more of &
pubiic thing as cpposed to what our team —- the information
il
our team needs.

I Q Well, vou called the Georgia Fublic Health

Cepartment before you talked to Mr. Lakeman —-

A I did —-
FI
Q —-— correct?
A -— yes.
Q And you knew that Mr. Lakeman was working at a

llhospital in Columbus, Georgia, correct?

" A Yes, 1 did.

0 Did you call the hospital at Columbus, Georgia?
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A I did not.

o

Q And Mr. Lakeman expressed concern about talking
to vou for those reasons; isn't that correct?

A T don't know that he gave any reasons. 1 don't

) Well, he made the statement to you to the effect
trat, well, if -- I'm going tc deny talking to you if —— you
2 C Y Y Y

tell me whet he said because I don't remember.

A It was something a’ong the lines of denying that
he had said these things to me if it came down to it.

0 And the point in the conversation when he said
that wes pricr to you asking him any questions whatsoever;
isn't tnat correct?

A 1 don't reca.l. 1 kncw he asked 1f I -- when we
started talking, at some point he asked if I was recording,
and -— because it was —— so we stopped and I said no, and then
T don't recall at what point that came up, if it was after we

had started geing through some of this or before.

©

I'm going To shcw you your grand jury transcript
cr page 85 and 86.

MR. STAUDAHER: 1Is there a question?

MR. SANTACROCE: VYes, as to when in the conversation
he made the statement as to denying that it ever took place.

THE COURT: Ckay. That's the part of the grand jury

transcript that you're going to show her?
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MR. SANTACROCE: Yes.
ll THE COURT: All right. Go ahead.
BY MR. SANTACROCE:
" Q Page 85 anc 86. I'm just asking you to teke a
look &t this pcrtion here. The highlight is my stufi so...
lI A Okay .

THE COURT: Just read it cuietly to yourseli, anc
then let us know if that refreshes —-—

THE WITNESS: Yes.
| THE COURT: —- your recollection.
" THE WITNESS: Yes, ma'am. (Witness complied.) Okay.
RY MR. SANTACROCE:
I Q Does that indicate toc you when in the
conversation he said that?
" A That indicates it was early, but I think in that
transcript I said -- you know, I started asking some
" guesticns, and then at that pcint, you know, we were c¢oing
back and forth with the cuestions and he took a pause at that
" point. But it would have been early.
Q And it would have been before you asked him
I abcut any kind of injection practices, correct?

A I don't recail.

Q Okay. And that statement by Mr. Lakeman 1s
“ fairly common, isn't it, when you interview people?

A I don't know —— I don't know that anyone has
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specifically said I'll deny this, but certainly, you know, as
T said, healthcare workers share things with us that they
don't want their emgloyer tc know or cthers to know.

Q Ckav. And, in fact, you made other comments tO
the grand jury recercing why pecple have that sort of
attitude; do vcou recall whet those were?

A I think 1t coes pack agaln o, you Xnow,
typically in cur reports we den't even name the healthcare
facility. We say A or B or clinic C, and, you know, when we
do healthcare worker stuff, we, in cur reports, don't put the
names to —— so that down the line healthcare workers will
continue to want to communicate with us and talk to us.

Q And dicn't vou also say that the —— the employee

is in fear of retribution from their current employer?

A T don't —— 1 don't recall that.
Q Okay. Let me show you your grand jury

transcript, page 87. I want you to take a lock at this

portion here.

A Okay. (Witness corplied.) Sir, I said that in
a generality. I don't know —— 1 didn't attribute that
specifically tc Mr. Lakeman or why he —— why he --

Q No, we're talkinc ebout the attitude of —

A Oh.

o) -— a lot of people that you interview, when you

call them up and say I'm from the CDC, that has a very
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powerful effect on people, doesn't 1t?

A You know, I can't speak to the effect it has on
them.

o) Okay. Fair enouch. And when you're

investigating and talkinc to trese individuals, you saic in

your grand —-- what did you say in your grand Jury
transcript —-— cr to the crand jury about that issue?

A That -- again, that we need healthcare workers
to be honest with us and to tell us things and to do —— you
know, the best we can with -— with any public reports that we

generate or put out to not list names.

o) Didn't you say that they don't want retribution
from their current employer for repcrting someone else’s
actions, so I guess I wasn't entirely surprised by the
statement?

A I did say that, correct.

Q Now, I'm going to ask you to take a look at the
—— you felt this statement was important or the DA felt it was
important?

A I asked & question that was asked of me, so 1
can't comment on -—-

) Okay. It wasn't such an important statement
that ycu put it in your notes, though, was 1it?

A No.

Q It's nowhere to be found in your notes, is it?
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A Correct.

Q However, there is something in your notes that
you did record that you thought wes important, and that was
the term "double dip," correct?

A Correct.

9) And doukle dip, is tnat your term or Mr.

| Lakeman's term?

I believe that was Mr. Lzkeman's term.
Have vou heard that term before?

I have.

OIS O R

And how was :t used aside from your analogy with
the chips?

A It's also used tc reuse & syringe, to enter a

medication vial for an acditicra. dese —-- taking a syringe
| that's already been used or & patient and golng kack into a

vial tc get more medicatiorn.

93]

Q And you used that —-- you have usec that word

" yourself, haven't you, ir semirars that you've given?

A I have.

Q T want to ta.k abcut some of the -- at least one

of those seminars. Did you give seminar con infection

Q)

prevention in outpatient surgery centers on February 22, 20127

r A Where? Can vou -- I may have. I ——
Q Well, let me just show you this.
!
r MR. STAUDAHER: Actually, would Counsel provide a
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copy fcr the State, please?

MR. SANTACROCE: If you want to make a copy before I
ask her, yeah.

MR. STAUDAHER: Can I just see 1T, what you're
showing her.

THE COURT: Are you just showing that to refresh her

recollection
I MR. SANTACROCE: Correct.

THE COURT: -- if she did a seminar?
Pl MR. SANTACROCE: Correct. I guess I should mark this
v before I show her.
THE COURT: Well, if you're just going to use it to

refresh her recollection ——

MR. SANTACROCE: Thet's all.
il THE COURT: —- then you don't need to.

MR. SANTACROCE: Okay.

THE COURT: Is that, like, scme sort of a syllabus or
something you're showing her?

MR. SANTACROCE: Actually, it came off of the —- her
l'website.
“ THE COURT: Ckay. Just lock et that and see 1f it
lIrefreshes your recollection as to whether you gave a seminar
on the date Mr. Santacroce —-—

THE WITNESS: I gave a weblnar, yes.

BY MR. SANTACROCE:
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0 A webinar. What's a webinar?
A It is a presentation that I can give from my

office, calling in on the phone and other peopie can call in

from wherever they are and log in tc look at the slides that

«Q

et advanced and listen to me by pncne as I'm presentinc.
Q And in that wepinar ycua identifiec some common
breaches; do you recall what they were?

A I don't.

Q Let me show you —— see if this refreshes your
recollection.

A (Witness compliecd.) Ckay.

0] What were some of the commcon breaches you

identified?

A Sir, I think that needs some more context of the
common breaches for what?

Q Okay. Tell me.

A So we looked at outbreaks of both bacteria and
viruses in healthcare settings, and scome of the common
breaches were reuse of needles and syringes, e€ither Irom
patient to patient or to go back into shared mecication vials.
Reuse of single-dose vials for multiple patients recardless of
syringe reuse, and I think, you know, poor hand hygiene or
lack of aseptic technique was on there. Common saline bags or
multidese vials that again -- sorry, it's alreacy left my

mind. I'd have to —
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Q Ckay.

A -— look at 1it.

0 Well, the viral —-- you talked about viral and
bacterial outbreaks, correct?

A Correct.

Q And the viral outbreaks was in specific
reference to hepatitis, correct?

A Right.

Q And one of the breaches you noted was use of a
single-dose vial of saline bags for one patient?

A Well, so the heading for that was viral and
bacterial. And so outbreaks and then common breaches, anc
you're not going to see an outbreak of viral hepatitis just
from reuse of a vial or just from reuse of a bac unless you
have syringe reuse as part of that.

I typically would think, you know, reuse of a kag or
reuse cf & vial absent syringe reuse being more of a bacterial
concern.

Q The -- when vou identified the common breach of
single-dose vials of saline bags for one patient, you cdidn’t

mention anything about reuse cf syringes in that.

A So again, 1'd have to look through all of the
slides —-

Q Okay.

A -— to know what was said when. I can only —-
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you're Jjust showing me what was & bullet on that slide, so
trirk that there would have been some more context in my taik.
But, ves, when I'm talking about outbreaks in healthcare
settings and I believe —— and again, if vou put it In front of
me, we have how ——

I ~hink we said something like 41 cutbreaxs, now
Tany were viral, how many were bacteriel, and therr I co on to
lock &t some of the common infection control breaches that

have resulted in outbreaks like these 1in healthcare settings,

not meking the distinction between viral, bacterial, that kinc
cf thing, on that slide.

Q You also icdentified instrument reprocessing as &
breach.

A Okay .

o) Do you want to see 1t?

A If —— I'11 —— if it's in front of you, then I —

So this slide is actuallv commenting on the tit_es
cn infection control worksheet compenents.

Q Okay .

A So this is use cof & worksheet that's been
developed to assess infection contrcl practices in healithcare
settings, and so it's focusing on five, you know, major areas
of infection control in general for healthcare settingcs.

Q And one of those was instrument reprocessing?

A Yes.
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Q And tell me about that. You specifically say in

your example on this webinar, endoscope --

5

STAUDAHER: Objection, Your Honor. He's reading

from It now.

MR. SANTACROCE: I'm asking her.
THE COURT: State your question.

BY MR. SANTACROCE:

Q You identified it, endoscope reprocessirg under
trhat instrument reprocessing, correct?

A So that can be a type of breach. Endoscopes are
a tvpe of equipment, one of many. So that can be one exarmgle.
You know, other surgical instruments are also an example.
Without going through every slide and —-—

Okay.

> O

— and relistening to the talk, I can't put what

was said in context.

Q Okay.

A But I agree, equipment reprocessing is on that
slice.

) And important --

A Yes.

9) —— in controlling infections?

A Sure.

Q And you say —— what dc you say 1in regarc to

| endoscope reprocessing?
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A Again, without seeing the slides in their —-

0 Well, let me show vou ——

A —— totality —-

Q — this, maybe it will refresh your
recoliection.

A So again, this is focusing on an infection
control worksheet which is locking at infection-control
practices in healthcare settings. And so 1t's lookingc at five
main areas, hand hygiene —- this is something that we
developed with the centers from Medicare and Medicaid services
so that when their regulatory folks go into an ambulatory
surcery center, they're locoking at things systematically.

And sc it's looking at —— and the worksheet 1is
available conline, but they're looking at things like hard
hygiene, use of personal protective equipment, injection
safety, medication handling, instrument revrocessing includinc
steriiization of critical devices or high-level disinfectZon
of things like endoscopeg, cleaning of the envirorment, so
cleaning of environmental surfaces, and handlinc of
point-cf-care devices like the blood-gluccse meter.

@) Okay. So the -- the endoscope reprocessing, You

mentioned high-level disinfection —-—

A Yes.
Q —-— and steriiization?
A So those were two separate kind of components.
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So endcscopes are something called a semicritical device,
nmeaning that it needs to go at a minimum under high-level
disinfection before use on ancther patient. There are cevices
called critical devices that are things that you use kird of
diring e surgery wher you cut into somecne and it's goirg intc
| that space, and that neecs to undergo, at a minimum,
steri.ization.

So 1 wes talking abcut different types of
reprocessing.

Q Ckey. Well, let's talk about the high-level

dis:nfection.

A Ckay .
it o That's for endoscopes, correct?
A A At a minimum. You can also —-—
|

Q Well, I'm only talking —-

A -— gterilize.
I

Q -— about endosccpes for now.

A Ckay.
il

0 T mean, I —— and I know you can bring in a whole

other bunch cf ecuipment that I know nothing about, but at

issue in this case are endosccpes. So that's why I'm talking

to you about that.

A I understand —-
“ Q Okay?
A —— that, but I'm trying to answer your question,
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which is some endoscopes can also be sterilized. BRut at &

minimuam, yes, high-level disinfecticn.

il 0 And when would it regquire sterilization for an
endosccpe?
A Tt would depend con the manufacturer's

irstructions. 1 can't answer thet.

Q Okay. 1In this clinic you looked at endoscopes?
A Yes.

il
Q And what was the menufacturer's recommendat_ons

for cleaning or sterilization?

A So it was a number of steps including a
precleaning step and then high-level disinfection.
l Q Okay. And how is that accomplished at the
clinic?

A So again, it's a number of different steps

Il starting from when the scope comes cut of the patient and

)

ldoing some initial cleaning, and then taking it into the —-—
I separate room in the facility where they do scope reprocessinge
H and walking through a number of different steps. They check
the sccpe, doing a leak test to make sure that none of the
channels were broken during the procedure and that the scope
is still functional. They will brush out the channels and

” actually clean it with a detercent and rinse the detergent out
so that you get the initial, you kncw, debris that's on there,

any stcol or anythinc else off.
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And then after it's ccne through the initial
precleaning and brushing and rinsing, it would ¢o into an
avtomated machine that does nich-level disinfection. And so
it cets hooked up ¢ that machine tc run the hich-level
disinfectant thrcouch it and on it, it alarms sO that you coO an

alcohcl, vou know, dryinc step after it's been rinsed and

Q.

dries, and then it comes out and gets hung now that it's been

I¢

disinfected for use on the next patient.

THE COURT: You know what? Mr. Santacroce, I'm going
to go anead and interrupt vour cross-—examination. We're going
to take cur lunch break.

~adies and gentlemen, we'll be in recess for the
lunch breek until 2:20.

During the recess you are reminded that you're not
to discuss the case or anything relating to the case with each
cther cor with anyone else. Ycu're not to read, watch, listen
to anv reports of or commentaries on the case, person, oOr
subject matter relating “o the cese. Don't do any independent
research, and please don't form or express an opinion on the
tricl.

Notepads in your chairs. And follow Kenny through,
I guess, the rear dcor.

and, ma'am, please don't discuss your testimony with
anyone else during lunch breek.

(Jury recessed at 12:55 p.m.)
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THE WITNESS: Does that include the prosecution?
guess so.

THE COURT: They probably shouldn't be talking to you
apbout the testimony —-

J- THE WITNESS: Ckav.

THE COURT: -- because voua're in the middle of 1t —-
“ THE WITNESS: Ckay. I just wented to make sure.
THE COURT: —— 1is the idea of -— yeah.

THE WITNESS: So I Jjust have to be back here at 2:307

THE COURT: Right. Exactiy. 2:30 and you're free to
Fl
go to lunch.

Refore we take our lunch bresk -- 1s that door shutr
Fl

Scheduling. Mr. Santacroce, how much more do you anticipate?
1]

MR. SANTACROCE: ©Oh, probably a half-hour.

THE COURT: Who is dcing this one? How long do vou

articipate?

MR. WRIGHT: At least through the end of this cay.

THE COURT: Ckay. Sc we don't really need to worry,
then, about you reviewing the new nctes because you'll have
all evening tc do that?

MR. WRIGHT: Correct.

THE COURT: A1l right. But you have extra time

anyways, SO you can start reviewing those, if you want to.
il A11 right.

MR. WRIGHT: Extra time.
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THE COURT: We do. We have an hour and a half. It's
extra time. 1 mean ——
MR. SANTACROCE: What time are you breaking this

frerncon? Or was there ancther conflict?

93]

THE COURT: Ch, vean. There's another issue sO we
heve tc break -- what I said, 4:307?

MS. STANISH: Third-grade graduaticn?

THE COURT: Well, it's &ll these graduations and
everything. After, what, Wednesday there shoulc be nothing
else, and we can stay later after Wednesday. So, you know. I
mear;, to me —— have to let pecple gc to these graduations, you
krow, when vou're in trial for weeks and weeks. So —— okay.
So that's cur schedule for today.

(Court recessed at 12:57 p.m. to 2:37 p.m.)
(Octside the presence of the jury.)

THE COURT: They're all back now, so we can cet

started. LeT Kenny know we're ready to start.
(Pause 1in the proceedings.)

MR. STAUDAHER: Your Ecnor, would you like me to get
the witness?

THE COURT: Ch, would you? Thank you, Mr. Staudaher.

(Jury entering at 2:45 p.m.)
THE MARSHAL: Everyoocdy may be seated.
THE COURT: All right. Court is now back in session.

And, Mr. Santacroce, you may resume your cross—examination.
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MR. SANTACROCE: Thank you, Your Honor.
CROSS-EXAMINATION (Continued)
RY MR. SANTACROCE:

Q I believe we were talking about high-level
disinfection for endoscopes, and you were explaining what that
meant .

A Yes, sir.

Q So could you just go ahead and refresh our
recollection as to what high-level disinfection means?

A It's multiple steps, a disinfection process for
scopes to be used on subsequent patients. Do I need to go
through the steps again?

Q I don't think sc. Are there manufacturer's
guidelines on how to clean these things?

A There are instructions for —— specific for each
device, and then, CDC also has general guidelines for
reprocessing of medical cdevices.

Q Did you observe the cleaning process when you

were at the clinic ——

A Yes —-—

) — all the —

A -— I did.

Q —— S0aps”?

A Yes, 1 did.

Q And can vou tell me what you cbserved?
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J A So I'd like to refer back to cur trip report
{

just tc refresh my memory, 1f that's ockay?

JJ THE CCURT: That's fine.
BY MR. SANTACROCE:
“ C If vou can just tell us where vyou're looking?
A Sure. So I'm lcoking at the document that we've

J previously seen, which was tnhe CDC trip report.
|

Q Ckay. 1I'm having trouble hearing you. Can you
speak —-
A I'm sorry. .'m lcoking at the document that we

previously reviewed, which is the CDC trip report —-

@) Ckay .

A —— and 1'm lockirg starting on pace 5 of that
document .

Q Can you give me the Bates Stamp Number on the

bottom? Dc you have one of those?

A I do not, roc.

Q Okay.

A Not on my copy. 1'm sorry. But it's page 5 of
cur text.

Q Ckay. 1 —— I dern't want you to read that —-

A Yeah ——

Q —-— out loua.

A —— I just want to look through it and then ——

o) Okay .
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A —— I'11 answer. So, you know, what we okserved
was once the procedure was over, the scope would be hanced off
to & tech in the room who had some type of cleaner or
detergent actually kept at the bedside that was changed
between patients and would suck the detergent up through the
channels and flush it ouT just to clear it before carrying it
into a separate room that they had that was dedicated for
SCcope reprocessing.

And so they would gc into thet room and they would
do what I mentioned before, a lezk test, which is makinc sure
that there wasn't any damace to the —— the scope during the
procedure, that none of the channels were damaged, and then if
that passed, they would co anead and do the precleaning, which
would again be brushing the -- using & brush to brush through
the channels, and then putting it in a bucket that contained
detergent and hocking it up tc this pump that would purmp
detergent through the channels, and then that would be for a
set length of time and then it would be transferred to a water
pucket that would flush the detercent out and rinse it off,
and then that would be for a set length of time. And then
once that was deone, it would go intc the machine or thre
automated endoscope reprocesser that they had, and so you
connect it in the machine and that machine is an automated
process to put high-level disinfectant through and around the

scope for a set period of time.
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So that does that. And then I tThink tThere's an

alarm at some point that they have to push a button trat
il alcohol goes through all the channels tc kind of heip dry it.
It will do some forced-air drying, and then it comes cut of
the machine. And so now it's been cleanec and cisinIectec anc
it gets taken into another room where it's hung with all the
cther clean sccpes.

Q Okay. i want to show you what's been admitted as
State's Exhibit 126. Does that ook like the reprocessing
room?

A Yes.

L Q Okay. And you personally cbservec this cleaning

process, correct?

A Yes.
o) Now, do you know what these klue buckets were
||used fer?
A I —— I'm not certain beczuse it's been so long,
" but I'm guessing those were the buckets for the cleaning, but,
i you kncw, 1it's been so long.
d Q Did you interview any GI techs that were
emploved on July 25, 2007, or September 21, 20077

A I don't recall if the techs that were working on

the days that we were there observing and speaking to were
“ also techs that were working on the days -- those two dates in

questicn. I don't recall.
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“ Q Okay. And how many scopes did you observe Them
cleaning in a bucket before the solution was chanced?

A Two.

o; If there was testimony by GI techs that there

were up to 11 scopes cleaned at & time with that solution,

I

wou.d that —— how would vou react tc that?
A It's inappropriate.
Q I'm going to show you what's been markec as

| state's Exhibit 149. Do you recognize what this 1s?

A That looks like the clean supply cabinet, kut

il Q Okay. I'm going to show you 150. Do you

Jrecognize that?

——

A That's another cabinet with scopes hanging. I'm
not —— you know, I don't have any ccntext arounc 1it, so...
il Q And when —— did you witness these scopes
hanging?
A I don't recall. Probably. But I can't say with

“ certainty. I think we did lock at scopes that were hanging.

Q Did you —- did you notice any feces coming from

the clean scopes or on the chux that were below the scopes?

Not that I recall, no.

A
Q If you had, would that be a concern?
A Yes.

Q

And you'd be concerned about that because that
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cou.d be a mode of transmissicr, correct?

A 1'd be concerned because that reflects improger
reprocessing. I1'd want to know more to determine if thet was
a mechanism of transmission.

@) Okay. A point to which you addressed in vOUT
webinar.

A What point?

0] About the instrument reprocessing and tne

Il high-level disinfection?
‘I A So my webinar was ebout -- in general, ot
specific to reprocessing for this facility.

@) Oh, I understand that.

A Okay .

il Q Okay?

A Sorry.

I Q But those sterilizaticn practices appiy Lo every

J ASC, right?
|

A All healthcare facilities should be dcirg
Iappropriate reprocessing of medical equipnment, yes.
0] So the practices and points that you put out in
I your webinar are applicable throughout the United States, if
not the world?
“ A Certainly.
h 0 Now, in your webinar you talked about, cuote,
double dipping, a term that you obviously used because it's in
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vour --

A Yes, it's in my presentation. I cid —-

@) —— presentation —-

A —— use 1t there.

Q —— correct?

A Correct.

Q And do you remember how you defined double

dipping in your webinar presentation?

A I think it's the same way I've defined 1t here,

iiwhich is taking a syringe, using it on a patient, and then

using that syringe to go back into the medication vial for
tnat patient, and then that vial is then used for subsequent
catients.

Q Okay. 1I'm going to show you a slide from that

presentation. See if this refreshes your recollection.

ll A (Witness complied.) Okay.

Q Okay. And what did -- what did you say in that
webiner regarding doukle dipping?

A So what I Jjust said here, that a syringe 1is usec
or a patient and goes back into a medication vial.

Q This specifically addressed IV mecication into a
patient, did it not?

A I would have —— I don't recall. 1'd have to
look again. I'm sorry. 1 didn't focus on that word, but that

would make sense, sure.

KARR REPORTING, INC.

162

005507




I}
Nej

Yes.

Q And you particularly focused cn IV medication
because there happened to be an outbreegk due to contamiration
through IV medication, correct?

A So I1'd have to lock at the headliire,
kriow if that was an outbresk cr if that was actially &
not:fication event that resulted from that practice. CLl's
recommendations are if that practice is identifiec, it is what
we consider a Categoﬁy A lepse that can and has resultec in
disease transmission and patients should be nctified anc
tested.

Q Take a look at the second bullet point.

A (Witness compliec.) Correct.

0 Okay. It refers to patient note —- 2,000
patients being notified of a blood-borne pathogen in relation

to this double-dipping practice, correct?

A Correct.
Q Where did that occur?
A Whatever it says on there, San Pecro -—- I can't

read the headline.

0 San Pedro, California?

A I don't know. I can't read the headline that's
cr: there to refresh my memory.

Q Okay. And you recall the result of what

Il happened due tc that outbreak due tc double dipping for IV
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medication?

A So as you said, it resulted in a rotification
and a recommendation for blood-borne pathogen testing of
patients.

Q I'm going to show vou another slice from that

presentation, and ask you to take & lcok at 1t.

A (Witness compliec.) Mu-hmm.

Q Can you explein to me what that means?

A So this is a slice that's addressing —-

Q Are you done with that?

A —— do you mind, sc you don't have to walk back

arnd forth?
Okay .
Do you mind if I just keep it? 1I'm sorry.

T don't mind staying here.

b= G O

That's not a prcblem for me, 1f you want to
share it.

Q Okay. We'll share.

A So i='s a slide looking &t prior reports of
lapses and reprocessing of medicel egquipment. Anc sC iT 100KS
at repcrts that have been filec &t the Food & Drug

Administration, and it also looks &t a study or pilot that —-

Jithat I, the folks at CDC did, along with the centers for

JMedicare and Medicaid services, looking at infection-control

practices and ambulatory —- a sample of amfulatory surgery
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centers, and then also summarizes scme publicly available deta
from the California Department of Health Services about
endosceoe reprocessing.

Q And tell me what you specifically found.

A Sc in the piliot for ampulatory surgery centers
the surveyors found that about 2& percent of facilities had
some tyoe of lapse in reprocessing cf medical equipment. It
varied across the board, was not just limited to endoscopes Or
high-level disinfection.

And then what else ——- do you want to specify or —-—

) No, you can just tell me what else you found in
the reports.

A So FDA —

Q What is —— what is this?

A So the Food & Drug Administration over about a
three-year period from 2007 to 2010 reported about 80 reports
to them of inadecuate reprocessing of some type of mecica:
device that was filed with their agency, and they deemec that
2€ repcrts of infection may have occurred from inadequate
reprocessing, but 1 don't know what types of infections those
were.

0 Okay. Fair enouch. And these reprocessing of
these medical devices include endoscopes, correct?

A I can't speak specifically for the FDA because 1

don't think it specifies on there. On the ambulatory surgery
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center one, 1 think there s mention of high-level
disinfection lapses, and I think the Celifornia one was
focused on endoscopes as well, but you've taken it, so...

o) What o-her items d:d you find in the clinic that
were being reused?

A We —— we didn't, in the clinic, icentify any

other items =hat we observed being reused. The propofol

]

vials, the multiceose vials of saline, multidose vials of
lidoczine, the scopes. 1 think those were the only things
that I recall seeing that were used for more than one patient
in some fashion.

C Tn your grand jury transcript, didn't you
mention bite blocks?

A We did not observe that while we were there. I
think that was identified or reported subsequent to us being
there, I think. 1 don't recall that.

Q Did your report —-— Or your investigating take
into consideration that pite blocks might be being reused when
they were single-use items

A Well, we did but again, when you look at the
cases and their source, vou only use a bite block 1f you have
an upper endoscopy. You don't use it if you're getting a
colonoscopy and not all of the patients had an upper
endosccoy. So that, in my mind, was not a potential source of

transmission here.
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Were some of the ones that were infectec, d-d
uppers?

1'd have to ook back at our —-- the trip report

And so -- do we rneed to put it up or can I ——
No, you —-

Okay.

—— can just _ook at it.

So for July 25, 2007, our potential source

patient had an upper endoscopy, but our case patient who

became infected had a coloroscopy sc wouldn't have hac a bite

block.

Q

A
transmission,
source —-—

Q

A

Well, the source patient would have.

Right. But in crder for there to be

I would expect that -- some sharing between the
Qkay .
—— and the —— and the infected patient, and the

bite block wouldn't have been sheared.

Q Ckay.
A And honestly I don't think a bite klock would be
a source anyway, but -- and then locking at September 21 —— SO

our potential

source patient that day who was the source of

virus that went to the other patients, had a colonoscopy SO
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'ﬁwouldn‘t have had a bite

o

ock. And then our cases —— again,

looking at September 21, orly one of them had an upper

erdosccpy; the rest had coloncscopies.

oI C - R D= © - © B &)

Q

Are you referrinc to page 13, that table?
Yes, sir. 1 am.
Okay. Let's pat that up here.

Yes, sir. Do vcu want me Lo -—-—
No, that's what vou're —-
—-— okay.

-— referrirg to?

I'm going to point tais date out TO you here.

1t savs, September 20, what —— what 1s that —-

why 1s that in therer

A

That is because one of our patients, Case 2

there, had twe separate procedires. One on the 21st was their

upper, and one on the Z0th wes their colonoscopy or lower. SO

they were listed twice because they had procedures twice at

this clinic.

infected?

19th?

Q

A

Q

Okay. PBut can you pinocint what day they were

The 21st.

Okay. And then how ebout case 4, it says the
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19th and then
Q
R
O
A
Q

on — for the

A
w 0

have on here?
1]

A

bR © S - ORI S &

Q

A

Q

Yeah. So Case 4had an upper endoscopy on the

Case 4 had a colonosccpy on the 2lst. Sorry.

It's not right next to it, but —-—

So the same thing, twc procedures -——

Two procedures —-—

-— on different cays”?

—— on different cays, ves.

Okay. Also, while we're on this chart here —-
September Zlst dates -—-

Yes.

—— do you notice who started the IV's, who you
You have RN 1, 1, 3, 1, 2, and 5.

Yes.

Who is RN 172

I don't know.

Who is RN 37

I don't know.

RN 27

I don't know.

If I were to tell you that the records that were

put together by the State oniy show TwO nurses ¢giving IV's on
that particular day to those infected patients, would you have

an explanation for that?

I would not.

Could it be & mistake on your part?
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A It could be.
0] I want to ta.k to vea now about some of your
conclusions. From lookirg at exhipit —- State's Exhibit 365,

this is your report, I believe
A So this ig tre pup_ication in the Clinica-

Infectious Disease Journal. Cxkay.

Q Yes. And what was vour conclusion that you
reached after vour -- was >t nine-cay investigation?

A Nine or ter. cavs.

Q How many days were spent at the clinic?

A Again, I think we were there all days, but I

can't say with certainty thet on & Sunday if they were open oOr
not, but the majority of the days were there. Anc then
obviously, the investigation continued afzer we left; but if
you're focusing on the fieid, thet wés nine or ten days.

Q Okay. So tell me whet conclusions you reached
after your investigation?

A So we concluded thet a transmission of hepatitis
C virus occurred at this clinic on twc separate dates, and
trat transmission occurred through unsefe injection practices,
meaning reuse of syringes. Sc drawing up propofol,
administering it to a patient, reusing that syringe to co back
into a vial, and then using that vial on subsequent patients.

Q And I believe you said —— you usec the word

"likely” means of transmission?
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A Correct.

Q And what did you mean by likely means of
trarsmission?
A I was not present on —- on July 2Z5th or

Serterber 21st, so I am relying on the investigating we did

the

J—
}.__1

severzl months later and the information that -— of a
totelity of potential that we looked at and knowing that that
practice has been attributed to & disease transmission
previously, and it was witnessed as well as stated that it
happened to us; and looking at all the different possikilities

trat's the one that makes sense.

Q Mzkes sense?
A Yes.
Q On page —- well, on this it says 272, but 1t

isn't that long. You say that the investigation and
conclusions reached are subject to unavoidable limitations?

A Correct.

Q What did you mean by that?

A It goes back to the fact that I was not there on
July 25th or September 21st to witness what happened on those
dates, and so I'm relying on review of records and the
information provided to us several months after the fact.

Q And you state that the investigating occurred

cver & ten-day period five months after the initial

transmission occurred, correct?
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A Correct.

o and you said that the cbservations and
irterviews were potentially subject tc changed practices and
recell bias?

A Sure.

0] 3o those conclusions vou reached are subject to
trese limitacicns, correct?

A Correct.

MR. SANTACROCE: I have nothing further. Thank you.

THE COURT: All right. Thank you, Mc. Santacroce.
Is it you, Mr. Wright?

MR. WRIGHT: Yes, Your Honcr.

CROSS-EXAMINATION
BY MR. WRIGHT:

0] My name is Richard Wright. I represent Dr.
Desail.

A Thank you.

Q In preparation for your tesTimony here in the
courtrcom, what have you reviewed?

A So I have reviewed the three reports Or
publications, whatever we're going tc call them, that were
generated from CDC, +he notes thet have been provided to you,
my crand jury transcript, and my interview with law
enforcement before that have been the —-— the main documents I

have here that I've looked at.
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o Okay. And have you discussed it with anyone,
your testimony?

A As far as whaet I'm planning to say, nc. As far
as ~'m traveling here to testify, ves.

C Okay. And have you been preinterviewed ky the
District Attorney's Office?

A Yes.

o Okay. And preinterviewed —— and I mean in

creparation for your testimony?

A Yes, sir.

o Okay. Prepared by anyone else other than the
prcosecator?

A No.

Q Okay. Now, do you —-— because you're testifving

about a visit to the clinic for about ten days in January
2008, apbout five and a half years ago, do you have an accurate
recoliection of the conversations, the people, the places, or
are you relying upon your repcrt?

A T thinx a mixture of both. I think the reports
have nhelped refresh my memory of what I may have previous.y
stated in closer proximity to the investigation. There are
certain things that 1 have independent recollection of, sO 1'c
say it's & combination.

0) Okay. And the, like, on —— if we talk about the

placement of IV's with -- we've been calling them heplocks
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here in the courtroom —-

A Qkay .
Q —— on the placement of those, do you have &
clear recollection of the days —— or day you spent in

bserving 1it?
A Can I ask a -— when vou say "placement," co you

rean on the body or in the location in the clinic where it owa

42]

placed? Like —--

Q Okay.

A —— I'm sorry.

Q I mean insertion of 1t.

A So whether it was up here or down here cr —-
Q Right.

A —— T don't recall where on the body. I cou.d

look through my notes anc I may have documented that, but Jjust
off the top of my head I don't recall if it was in thé rand or
if it was in the —- the antecubital fossa.

Q Okay. And the -- do you recall, like, I can
read the report, you know, and read that a, what 1 woulc cail
a multiuse saline bottle was used in the preop area?

A Yes, that is accurate.

Q Okay. And do you rememper that, or are you just
reacding the report like me?

A I remember that.

Q Okay. Do you remember when you were asked about
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it by the police in your interview; that you were unclear on
tre memory of it when they asked you about prefilled saline
syringes, you —-- you had trouble recollecting whether 1t was
prefiiled saline syringes or a multidose saline bottle that
was used for the heplock saline flushes?

A So 1 know what you're asking about, and I recall
trat multidose vials of saline were used. When law
erforcement asked me about it, I think I somewhat
risinterpreted their gquestion in asking if prefilled —-
ranufactured prefilled syringes of saline flush were also
used, and I did not observe that but was trying to remember
did they have those as well. But what I observed was the
rultidcse vial side of things.

T didn't -—— I was trying to make sure that I wasn't
misremembering that there were aiso prefilled saline flushes,
arnd there weren't.

C Ckay. PBut you, I mean, you —— the —— so you
were -- any confusion that it looked like from Jjust reading
the transcript, bear in mind, I wasn't there ——

A Right.

Q _— at the interview —— that was simply confusion
about were they asking in eddition to multidose saline, were
there also prefilled saline syringes?

A So in rereading the transcript in preparation

for this, that's how I am interpreting ——
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Q Okay.
A —— that exchange because I know that multidose
Il saline vials were used there.

o Okay. And on there —- during that exchance and
-— ¢id someone say something?  Oh.
AJ THE COURT: Eless you.

MR. WRIGHT: Maybe I'm hearing things.

4 RY MR. WRIGHT:

Q Did you see -- during that exchance -- someone
else —— I mean, it just has question merks as that's in the
report.

A Question marks where?

Q As to who the speaker 1is.

A So can -- can we open 1t up?

Q Sure.

A Ts that okay? 1'll show you when I find Zit.

Q I think it's arcund page 14 ——

A Thank vou.

Q -— that oucht tc help ycu out.

A So it's from page 12 cr 13 here, right?

Q Correct.

A So place an IV flush —-—

Q See —- yeah, on a —— page 13, your —— your
recollection is exactly as you're testifying, and then what I

was asking about —-—
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A Is here?

Q —— yeah, it says -— scmeone says, Yeah, our trip
report indicates the multicose saline flush —-

A So that cuestion merk is from my supervisor Joe

Perrs [vhonetic], whe was zlsc present in the irterview. I

trink the transcriptionist —-- since he prokably didn't say
this is Joe Perrs, bul tre next statements lead me -- he
was —— he was present for the interview with me, and as you'll

note later in the documert, actuelly was respcnding to some of
the questions since he supervised, was a co-author, approved
cur report, talked to him every night, so he answered some
questicns later.
So these question marks indicate to me that that was

Joe's responses.

Q Okay. And so vou say, Yeah, and then said —- I
mean, he interrupt --

A He dig.

0 —— you interrupted him -- multidose saline flush
was the norm, and that is correct?

A Right. S0 ——

@) 1 mean, he —— n

®
n

still speaking. That was the
norm, at least the terms of what Gayle and Melissa observed
and recorded ——

A Yes.

0 —-— correct?
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A And prior to this interview with law
nforcement, we had cenerated an earlier draft of the trip

report, which addressed thet as well.

Q Okay. I —— I was just confused —-—
A I understand.
H
Q —— as to who —— who was prompt —-- answering.
|
A Yes.
Q And so that's -- when vou talked about the home
it
team —-
it
A Yes.
it i .
Q —— you were the -- the road team —-
A We were the —-
Q —— 1is that —
i A —— field team.
Q —— field team.
A They were the home team.
Q Okay. And so you would be reporting back —- you
and —- was —— and Gayle”?

A Yes. So if vou look at our -— at the trip
report you'll see languace that says, Through, and those are
the twc main supervisors of the investigation. There were
others involved, but those were the folks that were
speaking —-- that were in communication with Southern Nevada
Health District before we left, are supervising, have —— you

I} xnow, the investigation and we're speaking with every day and
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