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you're ——

@) Oh, at the other one.

A —— at the other room. But if you're confined to
a single rocm, I think two or three an hour is about the best
you can do.

o Okzy. Over the —- the course of your practicing
in gastroenterologv I -— I would assume you've used bite
blocks for the upper encoscopies?

A Yes.

C Was there ever a time when those pieces of
equipment were reusable to your kncowledge?

Yes.
And when —- what time period was that?
Oh, up until about maybe 1C or 15 vears ago.

Okay. And now it's all disposable?

>0 @ 0 P

To my knowledge, ves. I think the industry
standard is tc use disposable bite blocks.

C Okey. Ané would vou ever in your practice in
the disposable era reuse a bite block?

A No.

Q During —- at ycur practice do yocu utilize CRNAs
to sedate during the procedures you perform?

A Yes.

0] And how —— how many CRNAs are employed in your

practice?
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A At the present time one.

Q In your —-- over the time in your practice, how
would you describe your interaction with the CRNA during a
procedure?

A The CRNA is responsible for the sedation of the
patient and the mcnitoring of vital signs during the
examination. And that's the purview of the CRNA. The surgeon
or gastroenterologist who has performed the procedure is
responsible for the supervision of the nurse anesthetist, but
we do rely on their training and expertise to properly monitor
the patient and perform the procedure safely.

C Have vou ever acdministered the anesthesia
yourself during a procecure, or is that always done by the
CRNA?

A I have back with the use of Valium and Demerol
and later Versed and propo -- excuse me, Fentanyl, but I

haven't administered propofol.

o) Okay. In -- when you -- in your practice over
the years, have ycu had patients move around or —— how —— what
are — I guess, describe the range of movement you've seen

with patients who are sedated with propofoi?

A For the most part, they're comfortable and they
don't really move.

9] Okay. If there's an issue with whether or not

to give another —— or give another dose of propofol to a
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patient during the course of a procedure, can you describe
what communication yvou micht have with the CRNA?

A As I'm withdrawing the instrument, a lot of
times the patients do start to eweken. If the anesthetist is
unaware that I'm in the process of withdrawing the instrument
I will tell them, vou krow, I'm just about done and, you know,
you really don't want the patient to get excess sedation, so
we'll hold off on giving any further —— further sedation.

The withdraw of the instrument, for the most part is
not painful or uncomfortable for the patient, and in fact,
sometimes they like tc watch on the monitor as we're removing
the instrument. If they c¢o -- if they are uncomfortable, we
will give them additicnal sedation even if we're just
withdrawing the instrument.

o If there's & difference of opinion as to whether
or not the patient recuires wore sedation, how 1s that
arbitrated between you anc¢ the CRNA?

A I think for the most part the gastroenterologist
sets the tone.

C Okay. In your —— in your work you would treat
patients whc have contracted hepatitis C7

A Yes, ma'am.

e And can you give the members of the jury Jjust a
little bit of & description cf hepatitis C and —- in the sense

of once you contract you develop symptoms and how soon, that
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il type of thing?

A Hepatitis C is cenerally a blood-borne pathogen;
that is, it's given by -- it's transmitted by needle stick
exposure, blocd transfusions, IV drug abuse, cccasicnally
intranasal cocaine use, and more unusually clcse intimate
contact with sexual intercourse.

The initial phase is called acute hepatitis. That's
pecple who have had hepatitis C for less than six months.
IIAbout 25 percent cf those patients will be symptomatic with
yellowing of the eyes which we call jauncice; they'll be
fatigued, they might lose weicht, and then they generally
recover.

A majority of those patients will gc on tc chronic
hepatitis C, which is a phencmena where they don't have any
" symptoms but they continue to have viral replication and
inflammation of the liver. .

o And you treat pecople with hepatitis C with
IlInterferon treatment?

A With Interferon, Ribavirin, Telaprevir, and
'FBoceprevir, yes.

@) And can you describe the nature of that
treatment, what the patient has to go through to complete that
treatment?

A Well, it depends on the stage and genctype for

—— there are six different genotypes of hepatitis C. The most
it
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1 llcommon we deal with are genotypes 1, 2, and 3. About 70

percent of Americans have genotype 1 and, you know, there's a
la and 1b, but they're basically treated the same, which is a
48-week course of Interferon and Ribavirin.

] And is the —— 1s the treatment difficult, or
what are the side-effects of the treatment of Interferon and
Ribavirin?

A The side-effects are fatigability, low-grade
fevers, feeling bad and punky, .oss of air which we call
alopecia, anemia, thyroid disorders, sometimes dermatologic
problems and rashes.

C And of the people that go through the Interferon
treatment, what 1s the rate c¢f success of them eradicating the

virus or getting better?

A This is an evolution, you know, with the
Interferon and Ribavirin therapy elone —— excuse me, Jjust
with —— excuse me —— Interferon alcne, the success rate for

genotype 1 was only about 8 percent. With the addition of
Ribavirin and & 48-week protccci, the success rate went up to
45 percent. With the additicr of the first-generation
protease inhibitors like Boceprevir and Telaprevir, the
success rate has gone up to 6C or 65 percent.

@) And when —- when we say "success rate," does
that mean the virus is clearec from the person?

A We call it a sustained virologic response. And
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||this is defined by the absence of any detectable virus six

months after completion of antiviral therapy.

o And are there any studies that you know of of
whether, like, once the virus is cleared from someone could
they become symptomatic or have problems, like, & decade later
|| or —— or once it's cleared, are you good?

“ A We don't have a lot of lonc-term data about
that. But cur best belief is that those patients have been
“permanently cleared of the wvirus and will have no recurrence.

C The —-- the weeks of the treatment itself, is

I

that, in your experience, traumatic for the patients that you
| have go thrcugh 1it?
il A I think it's very difficult, yes.

ﬁ ¢ And are some pecple unable to complete the

treatment or --

A That's correct. I mean, the side-effects are so
severe that they just cannot complete the full 48-weeks of
I therapy and they have to leave —- leave the antiviral progranm.
" @] And if they leave the antiviral program, what
types of prcblems might they experience if they're unable to
complete the therapy?
I A Well, unfortunately the hepatitis C virus 1
Il prene to fairly frequent mutations. And what you've done when

llyou have a partial therapy is select for the most resistant

subpopulation of viruses. So you end up with a patient who is
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l| actually more difficult to have successful antiviral therapy

in the future.

@) And will —— I mean, will that, like, ultimately

impair their liver function, or wnhat types of health problems

would they experience from stopplng 1it?
Il A With the oncgoinc Inflammetion of the liver, 1t

leads to some scarring which we czll fibrosis; and cnce that

fibrosis has reached a certain stece, we call thet cirrhosis.

Q Okay. Anca if you are cne ©f the people that
gets through the treatment anc the virus, the sustained —-—
what did you call it a sustained —-—

A Sustained virologic response.

Q Okay. And once you get to that point, are there
any precautions that are recommended medically that people
take so they don't transmit the disease —o other pecple?

A Those patients are ccnsiderec cured and will not
transmit the virus.

Q And the ones that are unable to complete the
therapy, do they have to take precautions?

A Right. We recommend for people 1n nonmonogamous
relationships to use barrier protection. Don't use, you know,
don't share razor blades and toothbrushes, don't donate bload.

MS. WECKERLY: May I approach, Your Honor?

THE COURT: Mm—hmm.

BY MS. WECKERLY:
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@) Sir, I'm showing vou what's been admitted as
State's 108. Do you recognize what that is?

A No.

Is the —— let's see if I —-- have you seen this

report on cclonoscopy procedure times at all?

A No.

C Okay. And that one was publishec in 2006, but
you're not familiar with it?

A No, I'm not.

C Okay. And did I -- did the State ask you to
bring this second demonstrative exhibit to court?
Yes.
What is that?
This is a bottle of prcpcfol.
And what size vial is that?

20ccs.

(O T T G T - G N

Okay. And is that -— not —-- maybe not that
bottle or that vial anymore. Is that the size vial that you

would use in your practice?

A Yes.
o Or the CRNAs use in your practice?
A Yes.

MS. WECKERLY: Court's indulgence.
THE COURT: Mm-—hmm.

MS. WECKERLY: Thank you, sir. I'll pass the
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THE COURT: All right. Cross?
CROSS-EXAMINATION
BY MR. WRIGHT:
C Dr. Nemec, my name 1is Richard Wricht. I
represent Dr. Desai. The —— that propcfol vial, tne exhibit

there, 1s that single use?

A Yes.

C Does it say it on there?
A Yes.

C What's it say?

A It says, Single patient infusion vial. It's
really little.

MR. WRIGHT: 1I'll pass it tc the jury.

THE COURT: That's fine.

MR. WRIGHT: Pass it around.

BY MR. WRIGHT:

0 They also come in 50cc size, correct?

A That's correct.

@] Prior to the hepatitis outbreak here in las
Vegas 1n early January —— in 2007, early 2008, were propofol

vials like 50s being multiused? Meaning used for multiple
patients to your knowledge?
A There was split dosing. That is a

anesthesiologist would draw up vials of propofol prior to
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starting prccedures for use throughout that day.

C Okay. So if -- just if I could take a 50cc and

draw up 10 separate —— pardon me, five separate 10cc syringes

and then use them throuchout the day was the practice?

A It was a common practice among —-

@ Okay.

A —— anesthesiolcgists, vyes.

¢ That —— to your knowledge has that now changed
here?

A That's correct, vyes.

C Okay. And that changed after the outbreak that
cccurred?

A That's correct.

G Okay. After six weeks of trial I'm still

confused on acute hepatitis, chronic hepatitis C, symptomatic
and ncnsymptomatic, okay? Dces —— does the acute hepatitis,
chronic hepatitis, that deals solely with time, duration?

II A That's correct.

Q Oh —— okay.

" A Zerc to six months after the infection we call

that acute; more than six months, we call it chronic.

C Okay. So that —— the —— the acute designation,
I mean, we're not medical here and sometimes you think of
acute as severity.

A That's correct.
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@) Okay.
A But that's —- you're right, people do have that
belief, but acute has nothing to dc with severity, it has to

do with when it occurred. Acute 1s —-—

C Okay.

A —— recent and chronic is long term.

@ Okay. So every —-— every hepatitis virus
transmission, if —-— every —- whenever I cot it then, like,

using six months as an arbitrary cutoff, I'm acute for six
months; thereafter chronic, if I still have it~

A That's correct.

C Okay. And so that -- every person whc had —-
contracts hepatitis C has acute hepatitis C, but --

A That's correct; however, frequently it's never
recognized because they have no symptoms or they don't seek —-

G Okay.

A —— medical attention. They thoucht they had the
flu or something.

C Okay. Anc¢ so then we get into the, what we've

called symptomeatic and nonsymptomatic, right?

A That's correct.
9] Okay. So I —— T could contract hepatitis C and
whether I have —— well, Jjust suppose I got it today, and then

whether I demonstrate symptoms or not has nothing tc do with

acute or chronic.
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A Generally symptoms occur in the acute phase. As
the virus becomes chronic, many of those symptoms resolve and
the patient is symptom free, until with the chronicity and the
development of scarring of the liver and the person goes on to
cirrhosis, tren they have the symptoms of cirrhosis; not so
much hepatitis C; but cirrhosis.

Now, there are some exceptions. There are, you
know, wvasculitls prcblems that you can see with hepatitis C
like with the crycglobulinemia where we have so much antigen,
so much virus, hocked up to so many antibodies that it starts
to sort of cause a sludge phenomena in the lower extremities,

you know, where it's colder and they'll develcp, like a

dermatitis ¢r & skin —- skin problem —-
C Okay.
A ~— as a consequence cf the cryoglobulins. And

that wouid be & direct hepatitis C complicaticn. But most of
the chronic problems are related tc the failure of the liver.

C The —— in —— every time I think I get it I read
a new sentence that floors me on this acute/chronic. I got to
read a sentence tc you. These —- these patients have tested
positive for the virus, but have nct developed an acute case
cf the disease. Does that make sense?

A What do you mean by "these patients”? What
patients are you talking about?

¢ Just —— well, just patients who have tested
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positive for hepetitis C wvirus.

A Patients that —-

Q I — 1 —

A —— test positive for hepatitis C have hepatitis
C.

C Right. Okay. But when --

A We know whether it's acute or chronic based on
~-— well there's a couple of ways. One 1s that if we had
serial serologic tests —- that is, the person was negative 1in
January and became positive in March -- you know that it's
acute.

C Okay.

A But —-- or if they had a —— a risk factor. That
is, thev had hed a blcood transfusicn that.we later found cut
was contaminated with hepatitis C, then we would set up a
timeline; but most patients with hepatitis C that we see out
in the community we have no icea when they got it without some
sort of historical marker they tell us about. Sometimes
they'll say, you kncw, when I was a teen I used drugs, then we
know they probably got it in their teens.

C I get it. So when —- like in —-- in this
sentence that I've written out here, these patients have
tested positive fcr the virus, and it's talking about
hepatitis C, but have not developed an acute case of the

disease. I mean, I'm guessing the person is just misusing the
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word "acute" and 1s meaning symptomatic? I mean, this —- this
is where I get mixed up when I read these things.

A I still don't urderstand, who is "these
patients"?

C Patients who tested positive for hepatitis C.

A That's not what it says.

C I mean, but acute has nothing tc do — well, the
next sentence. Fewer than 10 percent of perscns infected with
llthe virus develop acute hepatitis C. Do you know what that
would mean?

II A Nope.

C Okay. Me neither and that's why I'm confused on
some of these things. The -- because it -- the word to me,

the way I'm understandirg it as acute and the chronic
distinction, we cculd just say the first six months of
hepatitis C is acute.

A I don't krnow what the author of that sentence
meant. Perhaps they just confused acute with symptomatic. 1
don't know.
" o Okay. Anc so tre —— everyone that contracts

hepatitis C at the beginning has acute, whether they know

it —
A Correct.
" C —— Or not?
A That's correct.
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C And then if they don't get rid cf it either
themselves, naturally, or through treatment, they then will
have chronic thereafter?

A Correct.

o Okay. Anc then the -— the
symptomatic/nonsymptomatic [sicl, that —— and symptomatic, as
you said, is normal -- it occurs in acute hep C, first six
months ——

A Yes.

C — if it occurs?

A Now, we do have patients with chronic hepatitis
C that are fatigued, anc¢ it probably is because of the
viremia, the ongoing viral replication.

C Okay.

A But usually the most pronounced symptoms are 1in
the acute hepatitis.

C Now —— colonoscopies without anesthesia, okay?
And we've heard a lot in this courtrcom about CRNAs and the
vast majority of the people get prcpcfol and go to sleep and
then wake up and don't remember. Are --— do some patients get

colonoscopies without anesthesia?

A Yes.

Q And how fregquent is that?

A Maybe once a month I'11 do one without sedation.
Q Okay. And does —— what —— why? Are they
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allergic to it, or what —— I mean —--

A Some patients want tc watch the procedure. Some
patients don't like the idea of being secated. Some patients
don't want to take a whole day off from work. There's —-

@) Well, is it —— I mean, it's not a painful
procedure? Or do they just tolerate pain well?

A The ones who request nc secation tend to do very
well without the sedation. We occasionally have patients who
we do a coleonoscopy with little sedation because they are not
hemodynamically stable. This mignt be in a, you know, an
emergent situation in the ICU cor the ER and because you're
worried about their blood pressure, you con't cive them very
much. And some of those patients do have quite & bit of
discomfort during the procedure.

So I think a lot of it is the frame of mind the
person is in if they —— you're right, I think some pecple just
tolerate pain better.

C Okay. Some of them whc dor't want -- who you
perform colcnoscopies on who con't want anesthesia, are some

of those physicians?

A Yes.
o Okay. When you —— when you're performing a
colonoscopy and werking —— you're working with a CRNA as a

24 Ilteam; is that correct?

A Correct, yes.
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o; And is it -- when you have completed your entry
with the scope and you are withdrawing the sccpe that is —-
r that is the least painful part of it; is that fair?
A That's correct. Yeah, the -- getting the scope
| up to the cecum, which is the upper part of the colcn, is much
" more uncomfortable than withdrawing the instrument.
" C Okay. And if you are, say three or four minutes
towards the completion, the withdrawal, and ycu see the CRNA
F either asks you or he is going to redose more sedation, would

I it be uvnusual for you to say, I'm almost done, don't even —-

A That's not unusual at all. I frequently would
P say let's hold off, I'm just about done --
F C Okay.
( A — and complete the exam.
“ Q I want to talk to you about Gwencolyn Martin, a

lIpatien: of yours. She is one of the victims in this case, and
you treated her for her hepatitis C; is that correct?

ll A Am I allowed tc —— ycu know, is this breaching a
patient confidentiality issue?

" C I don't think so because —-—

THE COURT: I'll see counsel up here, no, 1 mean, her

" medical reccrds have —

MR. WRIGHT: —— she — she was here ——

THE COURT: -—-— already come in. She's named in the
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THE WITNESS: Okay.

THE COURT: —-— indictment. 1I'll see counsel up here
though.

(Off-record bench conference.)
BY MR. WRIGHT:

o; The answer 1s you cén testify about ycur
treatment of her and it's fully prctectec and al_owed under --
what?

THE COURT: Well, ycu —— 1it's allowed beceause I'm
directing yocu to answer the questicns.

THE WITNESS: Okay.

BY MR. WRIGHT:
C She appeared here and testified --

THE COURT: -—- that she was being treated by you and

THE WITNESS: Okay. Fine.
BY MR. WRIGHT:

Q And the —— and I'm aware of it because I have a
deposition that ycu gave and —-

A Okay. Fine.

C — her —— in the civil case and included with it
as exhibits were your —— your medical records for Gwendclyn
Martin, okay?

A Fine.

Q Okay. You —— I wanted to ¢o through -- and you
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recall her as a patient?

A Yes.

o Okay. And I wanted to go through that because
that is a successful treatment of a hepatitis C patient; 1is
that correct?

A Correct.

C Okay. And do you —— do you recall that it was
in November of 2007 when vou first got Gwendolyn?

A I can't remember the exact time, but it was
either late 2007/early 2008.

C Okay. And can you —— without —- if —— I don't
want to —— I don't intend to cdrag this out and go through all
cf your records, and the dates really are not significant, but
if you do want to lcok at your records, I'll give ycu a copy
cf the deposition that I'm talking about and your records are
there.

A Okay. Thank ycu.

o Would you like -- did you float through there?
You recognize those as your records?

A Yes.

C Okey. And when she —— you're —- you are a
gastroenterclogist who treats people who have hepatitis C?

A Yes.

Q And sc Gwendolyn Martin came to you, and at the

time had acute hepatitis C?

KARR REPORTING, INC.
212

007594




A Yes.
C Okay. And what —-- just generally walk us
Ilthrough your treatment and what you did for her.
A We confirmed the diagnosis by docing nepatitis C
llRNA, quantified or found out exactly how much virus that she
had, determined her genotyvpe and started her cn antiviral
lltherapy.

¢ Okay. And you could -- you did the nlocd
testing and things to confirm she had hepatitis C, right?
ll A Correct.
o You recall it was acute hepatitis C and she was
llsymptomatic, had been in the hospital?
A That's correct.
i o] Okay. And had jaundice, the classic symptoms,
and nausea, fatigue; do you recall that?

l A Yes.

Q Okay. And so then you confirmed it through

testing and then started her on what treatment?
A I believe it was Interferon and Ribavirin.
,IThat's correct.
C Okay. And so —— &nd she was a genotype 1a7
Il A Yes.
0O Okay. And so that, if I understand -— and I —-

because I read your deposition, sir, and the -- evervone with

T
m——

hepatitis C, if they're going to get the Interferon and what
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do you call —- what's that other Riboc?
A Ribavirin.
o Ribavirin treatment, regarcless of your genotype

you get the same treatment, it's just the duration is

aifferent?

A No, I — I think it is a little bit different.
c Okay.
A If someone has minimal inflammation on a biopsy

for chronic hepatitis C, cgenctype 1 you might hold cff on
therapy. Plus we have evolving therapies and, you know,
sometimes we hold off if they're early on waiting fcr the
second-generation protease inhibitcors and direct-acting
antiviral agents that will —-- are going to be approved by the
FDA probably second quarter 2014.

c Okay .

A So they're not exactly the same, but at the time

we were treating, ves.

C Okay. And so the —— she started —— and her as a
48-month —— week treatment?

A Correct.

C Okay. And within a couple of menths cf the

commencenent of the treatment you are seeing her on monthly or

six month —- pardon me, six-week intervals —-—
A Correct.
C —— is that correct? Because you are monitoring
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her progress —--

A Correct.

o —— and testing as we go along. And dc vou
recall that vou did a liver biopsy?

A I don't recall that, but —-

C Okay.
A —— do you have a page?
G Yep. I1'll use your deposition transcript. I'll

Just refer you to a page.
A Okay.

32.

C

A Okay. Yes.
C Okay. Anc the liver biopsy is done fcr what?
A

To determine how much inflammation and fibrosis

there is.
C Okay. Anc do you see there the results?
A Yes.
o Okay. Anc what was that?
A The grade two inflammation and stage cne
fibrosis.

C Okay. Anc what —— characterize that as to
severity or something?

A There's four different staces of inflammation --—
I quess, five, zero, one, twc, three, and four and five;

stages of fibrosis, zero, one, two, three, and four.
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C Okzy. Anc so was hers on the low end?
A Yes.
Q Ckay. Anc do you recall that —— first let me

back up a minute. She has acute hepatitis C?
A Yes.
C And of course, before you put her on the

treatment, she elected ToO take the treatment, correct?

A Yes.
C Tell the jury about the discussion you have with
the patient about what it -- just like, I'm a new patient, I'm

in, I cot acute hepatitis C and I'm scared to death.

A Well, I told Mrs. Martin that I had nct seen
acute hepatitis C before. This is a fairly rare thing to be
able to treat because there are so few new cases of hepatitis
C, we're generally not seeing them. Most of what we see, in
fact, all pricr tc Mrs. Martin coming in to see me, was
chronic hepatitis C.

Our experience with treating hepatitis C —— when I
say," "our experience,” the woridwide experience with treating
hepatitis C is —- that's acute is fairly limited. But it was
felt that theoretically an early intervention with the
hepatitis C cave the best possibility of having a favorable
long—term response.

o Okay. But I'm scared to death. What are the

side-effects going to be for me?
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A You're going tc feel fatigued, might have some
hair loss, anemia, low-crade fevers.

o What are my chances? What if I —— I don't know
whether I should do it or not?

A Well, I would tell ycu that for most patients
with this particular genotype, your success would be about 45
or 50 percent; but givern that we're treating earlier, we
should have a better cutcome than that.

C Okay. I'm liean.

A You're lean?

o Well, hypothetically.

A Your chances of having a successful eradication
are better than if you were coverweight.

C Okay. Anc Mrs. Martin was motivated?

A Yes.

o; And wantec to fight it?

A Yes.
C Okay. Ancd then what if it doesn't work, Doctor?
I mean, I'm going to go throuch this for 48 weeks and I'm

hearinc it's 50/50 —

A Well, we co have —
0 -—— do T then dc it again?
A We do have early indicators of success. People

have an early virclogic response; that is, they lose their

viral load or —— we can't detect any virus. Early on in the
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treatment gives a much likelier positive outcome.

o Okay. But what —— at the end of 48 weeks am I
—— what's —— how are we going to know if it worked or not?

A By checking the virus in the blood.

Q Okay. Anc if -- if there is —— if it's not in
my blood anymore at the end c¢f the 48 weeks, will I then know
I'm most probably cured?

A We'd have to wait ancther six menths, and if the
virus was absent six months after completion of therapy then,
we call that sustained virologic response. At least that's
what the researchers do. I call it a cure.

Q Okay. And what if at the end of 48 weeks I
still have —— it's still detected in my blood? Can I do it
again?

A It would be unlikely you would have a successful
ocutcome by re-treating; however, there are some hepatclogists
that would put the person on, not a curative protoccl, but a
suppressive protocol just to keep the amount of virus lower by
giving the Interferon/Ribavirin on a chronic basis.

Q Okay. TIf I —— mavbe I ought to wait a few

months because —- my —- you just tested me and my viral
load — is that the right word?
A Yes.

Q Okay. My viral load has gone down. Is there

any chance I'm going to kick this on my own?
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A Yes, it is possible you kick it on your own.

Q Okay. And if I —— and if I do, I Jjust don't get
any treatment and then all of a sudden I have no sustained,
what's that word, sustained --

A Well, we wouldn't call it a sustained —-

C Okay.

A —— virolocic response, we would ca’l it seif —-
self -resolution cf the virus. You just fought it cff with
your own antibodies and immunity.

C Okay. And that happens to some people?

A Yes.

o; Okay. And so if that happens with me, I simply
fought it off and it's gone?

A That's correct.

o] Okay. If I don't —— 1f I elect not tc take
treatment, how long do you think I'm going to steay
symptomatic, if I'm, you know, having symptoms before I move
in the nonsymptomatic chronic?

A Probably about six months.

0] OCkay. So I either put up with this for about
six months then — and 1f I don't fight 1t off myself I'm
going to have chronic hepatitis C probably for the rest of my
life?

A That's correct.

o) Okay. And then am T going to die of hepatitis
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A There's a 20 percent chance that you go on to
cirrhosis and death of the liver if the hepatitis C is chronic
and not treated.

Q Okay. So if I djust do nothing, cet past the
sympotoms, most prcbakly I'm going to die of old age and not

hepatitis C?

A Yes.

o Okay. Anc there Zs a 20 percent chance I'll get
cirrhosis of the liver —- I mean, this is from the statistics
and studies —— within, is it 20 years of —-

A Well, we've seen it as little as five or even

two or three vyears, but generally this takes decades of
ongoinc inflammation of the liver. But, you know, everybody's
got a cifferent immune system and, vou know, as vou're older
your ability to fight off infections might not be as vigorous
as a younger perscn and who, vou know, may have & more
accelerated progression of disease.

o) Okay. Cocnitive deficits. I'm worried I have
hepatitis C now. I just caught it and I have symptcms. What
cognitive impact is this goinc to have on me?

A Well, in the acute phase a person would have the
same type of cognitive deficits that you'd have, like, with &
virus or a cold. Your ability to concentrate is impaired.

Attention to detail might fall off. But as you became more
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chronic,

that would tend to normalize.

Later in the disease

if you developed cirrhosis and the buildup of the toxins in

the blood which we call encephalopathy, then you'd have a

fairly profound century —- excuse me, deficit of mentation.

c Okay. Now, going back to Mrs. Gwendolyn Martin,
the -- she successfully went through 48 weeks of treatment?

A Correct.

C And she tested clear —— whatever you call it?

A Correct.

o] Okay. Anc then again at six months?

A Yes.

o Okay. And so she is -- she is cured?

A We call it a sustained virologic respcnse. The
likelirood this virus coming back is very, very, very
small.

C Okeay. Anc the — 1it's obviously not pleasant
treatment?

A No.

C And there's side-effects forgetting the —— I'm

symptomatic to begin with because 1've got hep C; ncw I'm

going to go through this 48 weeks and that's going to cause

what generally?

A

Mostly fatigue as a consequence of the

Interferon and maybe exacerbated by the underlying anemia as a

consequence of Ribavirin therapy.
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muscle aches at the sight of the injection of the Interferon.
They just don't feel it very well.

o Okay. And the —-- Gwendolyn, if you recall, and
I Jjust know from reading your deposition, had a good support

structure; her husband was there every single time?

A Yes.

@) And she cleared it and was a success story?
A For clearing the virus, yes.

C Okay. Now, we had & -- were you aware of any

dementia for Gwendolyn Martin?

A She —— you know, I'm nct a neurclogist. She
told me she had some cognitive problems curing the treatment.
She continued to have some anxiety issues. I think, you know,
when someone gets hepatitis C as & conseguence of, you know,
IV drug abuse or, you know, bad behavior, that's one thing.
But when it's, you know, 1in a healthcare setting, that's
fairly traumatic for that person.

C Okay. The —— I mean, anything about brain
damage caused to her because of the treatment or the
hepatitis -~

A I don't know of any anatomic or phvsiclogic
brain damage.

Q Okay. We had a —

THE COURT: You again.

THE MARSHAL: Everybody, check your cell phones; make
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sure they're on silent.
BY MKR. WRIGHT:

C We had a doctor in here this morning. Dr.
Richarc Perrillo testified. He calls himself a
" neuropsychologist. Did he ever consult with you regarding
Gwendolyn Martin?

A Not that 1 recall.
" C Okay. He testified that -- understand, he
testified he was hired by plaintiff's persongl injurv lawyers
for her case to give an assessment of her.
Il THE COURT: Mr. Wright, keep your voice up.
BY MR. WRIGHT:

¢ He testified he was brought in by —- cr
Ilplaintiff's personal injury lawyers to assist Gwendclyn MartTir

and four other pecple suing for their civil cases, ckay?

Regarding Gwendolyn Martin, he said he was —- he was certain
she hac brain damage, I can tell ycu that. It's not brain
fog. She has front occipital —— front occipital dementia and
is permanently disabled, although it may not e permanent

| because the brain has plasticity.

You ever hear anything like that?

Il A T'm not a neurcphysiclogist and nc, I never ——
I'm not familiar with that.

o Okay. Does that sound like Gwendolyn Martin to

you?
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A Well, you know, I've only known Gwendclyn Martin
since she had her bout of hepatitis C anc I dicn't know her
beforehand, so I can't say, vou kncw, whether there was a
change in her skillsets or cccnitive abilities. I don't know.

C Okay. He said thet the disease —— and he —— we
were talking about hepatitis C. He said the disease and the
treatment of the disease cause dementia, and that hepatitis C
is neuro viral and affects vycur brain before the liver. You
ever hear of that?

A No.

o He said the neurc not —- cognitive impairment is
independent from the Interferon treatment, and that the
Interferon treatment is & doukle-whammy. It sort of
accelerates one's brain dysfunction caused by the hepatitis C.
Have you ever seen or heard arything like this in the studies

you've read about —-

A No.
C It —— with hepatitis C, even the treatment —— 1
opt to take the treatment, 1've got hepatitis C, I'm going to

go through 48 weeks of Interferon, whatever sice-effects T
have, even if cognitive from the treatment, those are going to
cease when I'm done with the treatment; 1is that fair?

A Well, you know, I would hope so, but, you know,
I think you need to understanc that there are all scrts of

unintended consequences of the therapies we give patients, and
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some of these consequences aren't known for years or even
decades later. Sc there may be long-term sequelae of the

treatment that, ycu know, most gastroenterologists are not

th

aware o
However, in my own practice most patients after

comoleting therapy seem to be alert, oriented, and not having
any appreciable ccgnitive deficit that I can detect.

C Okay.

A But I don't specifically challenge that. I
don't cive them neurococnitive testing.

C Almost done. Just check my list. Thank you
very much, sir.

THE COURT: Mr. Santacroce?

MR. SANTACRCCE: Thark you.

CROSS-EXAMINATION

o
o
”7
5
n

"ANTACROC

=

o) Good afternoon, Doctor. 1 just wanted to follow
up a little bit about what Mr. Wright was touching on
regarding the relationship of cognitive cdamage to the
hepatizis C virus. 1 believe in your grand jury transcript
you seemed to asscciate that deficit with the degree of liver
damage; 1s that correct?

A In patients with cirrhosis, you know, end-state

cirrhosis, rate 4 fibrosis, yes.

0 So am I —— as I understand it, there would have
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to be significant liver damage, i.e. cirrhosis, in crder for
there to be permanent cognitive damage? There's a
relationship there, isn't there?

A Well, the cognitive deficit asscciated with
cirrhosis 1s not irreversible. I mean, those patients can
clear their sensorium with, you know, treatment with, ycu
know, antibiotics like —- like facts and medications like
Lactulose. Dietary changes can help them improve their
sensorium quite a bit. So it's not permanent; it's not
irreversible.

@] So even with that degree of damage to the liver,

cirrhosis of the liver, the cognitive abilities can come

back —
A Yes.
o — in return? Yes?
A Yes.
C And I believe you describec, sort of, this

cognitive damage early on as being like relatec to, like,
flu-like symptoms like a chilc would get if they have a high
fever, correct?

A Correct.

o) And after that fever passes, all of that
cognitive ability, or the majority, comes back, correct?

A Correct.

Q Can you give me some kind of idea as to how long
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it takes to cevelcp cirrhosis of the liver?

A It's variable. It can be as short as three or
four years, and scmetimes it never does occur; the person
succumbs to old age.

o; But I mean on an average, three i1s the -- three

to four years is the low end, isn't it?

A It’s usually a couple of decades.

C Okay. So 10 tc 20 years?

A Yes.

C And even if someone has cirrhosis of the liver

when you first detect it, what's the lifespan of somecne that
has cirrhosis of the liver?

A It depends on how bad the cirrhocsis is. You
know, we have a classification for that, you know, the child's
classification for liver disease and people with advanced
liver cisease, their prognosis could be very poor with a life
expectancy of less than six months.

C I want to just talk a little bit about the CRNAs
—— your familiarity with CRNAs in your practice. In the
procedure room you have a CRNA?

Correct.
Yourself?
Correct.

Do you have a nurse also?

b= G O .

No, we have a tech.
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GI tech?
Yes.

Ckay. In that procedure room, who 1s in charge

of that procedure room?

The gastroenterologist.
So that would be voua?
Yes.

If you were performing the procecure. Is that

standard and customary?

A

0

Yes.

And in fact, the CRNA doesn't need an

anesthesiologist to supervise them in Nevada, correct?

A

Q
A
Q

No, they do not.
An M.D. can supervise & CRNA —-—
That's correct.

—— such as vourself? You're the supervisor of

that CRNA in that orocecure room?

A

Q

Yes.

You talked about -- maybe you dicn't talk about

it here, but I was reading in your grand Jjury transcript about

the procedures that you use in logging ir informaticn about a

patient after the procedure?

A

Q

Yes.
Do you use electronic devices tc do that?

Yes.
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o Can you tell me how that goes?

A Well, it's a computer program that has various
boxes that are clicked, you know, normal examination or polyp
or uvlcer or inflammation and it —-- it generates a report.

“ C Okay. And you talked about that normally you
would c¢o that right after the procedure, correct?

A Correct.

C But there would be times when you wouldn't get
to it right after the procedure and 1t would e some minutes
later, correct?

A Some minutes, but it wouldn't start a new
procedure until it had been completed.

C Correct. And you also said you would —- there

wouldn't ke six patients that would come in before you would

do it —-
A No.
C —— because vyou would remember it?
A Right.
C But there could be a matter of several minutes

before vou actually logged into that computer, or whatever you

call 1t, and -—- and put in the results of what you found,
correct?

A That's correct.

o Now, in that machine does it have & time stamp,

a time strip; do you know?
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A Probably. I don't know.

Q So the time that you ended the procedure or the
time that the CRNA logged in the end of the procedure could
actually be a couple of minutes different from what your notes
indicate on the machine, correct?

A There is -— we run into this prcblem a lot of
times in the procedure room. We've got a clock and in our
cffice it's an atomic clock that has the exact time. There's
also a clock on the scope that takes the pictures and has a
time stame for the pictures that we take that is not
synchronized with the atomic clock. And then we have another
machine that generates the procedure report with a different
clock.

So you can have three different times & ccuple of
minutes apart for the exact same procedure. So & lot of times
you wori't see synchrony. In our facility we are -- our stop
time and stop time for the procedure is all ccordinated with
the clock on the scope.

Q Okay. But you can't change the clock on the
computer that you're typing in vour notes, right?

A I'm sure someone could. I can't. I don't know
how.

Q I couldn't either. But I'm just saying, I mean,
you don't calibrate every time you do a procedure?

A No, we do not.
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o OCkay. So there -- there could be — and

typically it's some variation in the time?

A Yes.

C Fairly common?

A Fairly common.

o You talked about in your grand jury testimony, I

think, somecne asked you about the procecures can get very

messy at times, correct?

A Yes.

C It's a messy business?

A Yes.

e And when you're extracting a scope —— 1 don't
know if you -— I'm usinc the right words, but when you pull a

scope out, things can happen, right?

A Well, specifically what kind of things?

C I don't want tc tell you what we've discussed
here. You tel® me, you're the doctor.

A Well, you know, I think what we're talking about
is splatter of fecal material —-

@] Correct.

A -— c¢n removal of the scope. And, vou know, we
try to keep thet to a minimum and, you know, make sure that,
you know —— because the staff doesn't want to get splattered,
you know, we try to be careful when we remove the scope.

C But it happens?
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A It occasionally will happen, ves.

o And it can be very messy?

A When there's z bad prep, ves.

0 When you say & "bad prep," that means the

patient hasn't prepped properly?

A Sometimes they prep properly kbut the prep did
not have 1its desired effect. There's residual fecal material
within the colon.

o Okay. And related tc that vou talked about

scope cleaning in your —— in your grand Jjury testimcny —-—

A Yes.

@) — right? And, I believe you testified that
there was —- in your practice the sccope cleaning takes 55
minutes?

A Correct.

C That's relatively new since the hep outbreak?

A No, T think that's been fairly standard.

] Okay.

A T mean, there is & timer or the scope washer

and, you kncw, by the time vycu get the prewashing and
brushings dcne and get it into the cleaner and then do all the
due diligence to make sure the scope is clean, that's how long
it takes.

Q And I believe you testifiecd that you cleaned two

scopes at a time in the enzymatic fluid?
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A Well, I don't know about -- I don't know about

that.

C Ckay.

A I den't know.

C lLet me see if T can find that.

A I think you're taiking about a double scope
washer?

®; Yeah, tell me about that.

A Well, there's some scope washers that you can
clean Two —-- two scopes at the same time.

¢ Okay. And what does that look like?

A It's like a plastic box and there's a 1lid that
opens vp and ——

C And you put enzymatic fluid in there?

A You know, the details of how you clean the scope
is not what I do. I don't know.

o; All right. TI'll vyvield on that point. But you
would acknowledge that the cleaning of the scopes is
important?

A Yes.

C And why is that?

A Recause viruses, parasites, bacteria can be in
the channels of the scope and can potentially be transmitted
to another patient.

Q So if a scope wasn't properly cleaned, it has
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the potential to transmit disease?

A Yes.

o] Well, I think that's all I have, Doctcr. Thank
you very much.

THE COURT: All right. Redirect?

MS. WECKERLY: No redirect. Thank yocu.

MR. WRIGHT: I want one mcre. What's one cf those
scopes cost?

THE WITNESS: They're —- well, you know, there's more
to the scope than just the scope. You've got the processor
and the light source and all the telemetry, but the scope
itself costs about 30 or 35,000.

MR. WRIGHT: That's it.

THE COURT: Anything else, Ms. Weckerly, based on
that last question?

MS. WECKERLY: No.

THE COURT: Do we have any juror questions fcr this
witness?

All right. Doctor, apparently there are no further
questions for yvou. Thank you for your testimcny. You are
excusec at this time.

THE WITNESS: Thank you.

THE COURT: And, State, I believe that's all you have
for tocay?

MR. STAUDAHER: That's correct, Your Honor.
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THE COURT: All right. Ladies and gentlemen, we're
going to go ahead and take our weekend recess.

During the weekend recess you're reminded that
you're not to discuss the case or anything relating to the
case with each other or with anyone else. You're nct to read,
watch, listen to any reports of or commentaries on this case,
any person cr subject matter relating to the case. Don't do
any incependent research by way of the Internet or any cother
medium, and please do not form or express an cpinion on the
trial.

We will reconvene Monday morning at ¢ a.m. Please
place your notepads in your chairs and follow the bailiff
through the rear docr.

(Jury recessed for the weekend at 4:44 p.m.)

THE COURT: Ms. Weckerly, what co we have to look
forwarc to on Monday?

MS. STANISH: That's what we were talking about.

MS. WECKERLY: Well, I know it will be —-

MR. WRIGHT: I didn't know whose it was.

MS. WECKERLY: That's whose it is. Weli, 1 know
—— 1 krow we'll have Brian Labus Monday and Tuesday. 1'l1
have to kind of schedule everybody else after that, but —-

THE COURT: Okay.

MS. WECKERLY: ~—- that will give us a —-

THE COURT: All righty.
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(Court recessed for the weekend at 4:45 p.m.)
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MR. WRIGHT: 1I'll hold the door.

THE WITNESS: 1 think the point is ycu cannot give me
anesthesia from that far, No. 1. And No. 2, you cannot do the
preanesthesia evaluation from that distance either. So, you
know, 1t's present with the patient.

BY MS. STANISH:

Q Right.

A It has to be face-to-face. You can't give
anesthesia unless you're face-to-face with the patient, or
you're at the head of the table or hcw —— side of the table,
whatever you want to call it, but you're still present with
the patient.

c Okay.

A Present.

e Right. Okay. 1 get it.

THE COURT: May I see counsel at the bench, please?

MS. STANISH: Wait, I just have one more question.

THE COURT: Okay. Ask the question.

BY MS. STANISH:

¢ So as I understand your testimony, you know, if
they're —— what you expect, what vou're adamant about, 1s that
there i1s a set of rules and everyone follows them.

A Supposed to, yes.

o] And fair statement that you want a set of rules

that everyone can understand?
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A Yes, I would like for everyone to understand
them.

Q But not everyone does.

A Not everyone dces.

o And not everyone, even though there's a contract

provision that requires them tc do s¢, not everyone keeps up
with it?

A Not evervone dces. You're —-—

Q And not everyone does it personally, providers.
They may have a billing coder, & third-party coder help with
these intricacies of the billing scheme?

A Yes, that's why meny ohysicians in any kind of
practice or hospitals will have pecple that have the
knowledge, the skills, the credentials to accurately reflect
what's —— where the provider comes in, in this cese
anesthesia, is they have to make sure their doccumentation is
accurate because these people over here that are going to be
taking this information and this procedure and this
documentation to support what they want to bill because if
they don't you're asking these people over here to build
something that is not really supported by documentation.

So even 1f the providers don't know these people
over here, the coders, people like me should be educating
them. But they normally don't like that. They don't like it

at all.
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Q I wonder why.

A Because, you know, what they really want to do,
most providers, is they just want to practice medicine. They
just want to give anesthesia. They just want to practice
medicine. But there's more to it than that. We're —- you

kncw, we're back to the quality of care and the health record,

you know, how important that is. We're back to being accurate
and have sufficient documentation to support what vcou want
these peorle to bill for you.

It —— 1it's just being responsible, it's being
accurate, it's being appropriate; and if you don't know it,
don't understand it, then I think you should seek out that
information from those who have it and keep asking until you
do understand 1t because that is what insurers expect and
certainly Medicare does, and their language can be difficult
at times.

At times?
Frequently.

All right.

- G

It can be difficult, but that dcesn't release us
from the responsibility of trying to find out and there's many
ways to find out so that you will be accurate in what you're
Ildoing.

o Great. Thank you.

A You're welcome.
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THE COURT: All right. 1Is that it for vou, Ms.
Stanish?

MS. STANISH: Yes.

THE COURT: Mr. Santacroce —- you don't need to
approach the bench. Mr. Santacroce, do you nave any
questions?

MR. SANTACROCE: No.

THE COURT: Any redirect based only cn what Ms.
Stanish asked?

MS. WECKERLY: No, Your Hcnor.

THE COURT: Any Jjuror questions for the witness
before 1 excuse her? No jurcr questions?

All right. Ma'am, thank you for your testimony.

You are excused at this time.

THE WITNESS: Thank you.

THE COURT: What's that? Oh. lLadies and gentlemen,
we're cgoing to go ahead and take our lunch break. We'll be in
recess for the lunch break untii 1:50.

During the lunch break ycu're reminded you're not to
discuss the case cr anything reiating to the case with each
cther or with anycne else. You're nct to read, watch, listen
to any reports of or commentaries cn this case, anv person or
subject matter relating to the case. Do not do any
independent research by way cf the Internet or any cther

medium. Please don't form or express an opinion on the trial.
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Notepads in your chairs. Follow the officer to the
door .
(Jury recessed at 12:44 p.m.)

THE COURT: While I remember, before we take our
lunch break I just wanted to note on the recorc that at the
conclusion cof vesterday, after I had left the bench I had my
JEA Sheri run in and tell the lawyers that they didn't need to
be here until 9:30 this morning and that's when they got here.
So I just wanted the record to be clear on -- on that, that it
was a 9:30 start time.

MS. STANISH: Thank you, Your Honor.

THE COURT: All right. Gc to lunch.

(Court recessed from 12:46 p.m. to 1:52 p.m.)

THE COURT: Rring them in.

(Pause 1in the proceecings.)

THE COURT: Bring them in.

THE MARSHAL: Ladies and gentlemen, pleese rise for
the presence of the jury.

(Jury entering at 1:56 p.m.)

THE COURT: All right. ©Oh. All right. Cocurt is now
back in session. And the State may call its next witness.

MR. STAUDAHER: Mark Silberman, Your Honor.

THE COURT: Sir, just right up here, please, next to
me. And then just remain standing, facing this lady right

there and she'll administer the oath to you.
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MARK SILBERMAN, STATE'S WITNESS, SWORN

THE CLERK: Thank you. Please be seated. And please
state and spell your name.

THE WITNESS: My name is Mark Silberman, that is
S-I-L-B as in boy, E-R-M-A-N.

THEE COURT: All right. Thank you.

Mr. Staudaher?
MR. STAUDAHER: Thank vou, Your Honor.
DIRECT EXAMINATION
BY MR. STAUDAHER:

o) Mr. Silberman, are you the designated custodian
cf records person most knowledgeable from the American
Association of Nurse Anesthetists?

A I am.

o Were you sent out here to —— to act in that

capacity to talk about records of your organization?

A Yes.

C Are you familiar with those reccrds?

A I am.

C And did you provide those records tc us

initially in this case?
A T did.
MR. STAUDAHER: May I approach, Your Honor?
THE COURT: You may.

BY MR. STAUDAHER:
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o I'm showing you what has been marked as Proposed
State's 219 to 227. And just fliip throuch those generally,
and we'll gc through them in a iittle more detail. Yeah, flip
throuch them, and you can go ahead and just tell me —-- tell us
if vou're famitiar with them, if, vou know, the reccrds of
your crganization and if those are the ones ycu provided to
us’?

A (Witness complied.) Yeah.

O

And exactly what are these records?

X

These are documents that we provided in response
to a sulpoena. The subpoena requested information related to
a series of cocuments and a letter that was issued by the
AANA, the president of the AANA in, I believe it was 2002 in

response to hepatitis outbreak that had taken place, and it

Q)

also included some membership regarding —- information
regarding two members and a press release related tc that same
cutbreak.

C The records that yvou just looked at, are they
records of your organization?

A Yes, they're records from the AANA.

C Are they kept in the ordinary ccurse of
business?

A They are.

C Do you rely upon those records in the duties and

things that vou need to do as —— in conducting your business?
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A We do.

Q Do these accurately and truly represent the
records that are contained at your location, your business?

A Yes, they do.

MR. STAUDAHER: Your Honor, at this time I'd move for
admission of State's Proposed 219 to 227.

THE COURT: Any objection?

MR. SANTACROCE: No objection.

MS. STANISH: No objection.

THE COURT: All right. Those are admitted.

(State's Exhibit 219 through 227 admitted.)
BY MR. STAULAHER:

C Now, I'm going to ask you —— as we go through
them I'm going to ask you some questions about them, but the
exhibits themselves are unhighlighted. I'm gcing tc show you
some that —- to facilitate ycur examination that are
highlichted. Those are my hichlights. I'm just putting that
on the recorca as we go forwarc, okay?

Ancd T'11 —
MS. STANISH: 1It's -—-

BY MK. STAUDAHER:

9] — refer to the pages by Bates —-

MS. STANISH: —— it's —

MR. STAUDAHER: —-- I'm sorry?

MS. STANISH: —- do you mind if I borrow that other
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cne ——
MR. STAUDAHER: Sure.

MS. STANISH: -- while you have your ——

5

STAUDAHER: You bet.

MS. STANISH: -- colored cne?

w

BY MR. STAUDAEER:

C And I will refer to them by Bates Number, which
is —— &ppears in the lower-richt-hand corner, and I won't tell
the whole thing every time, but it's DA Endoscopy AANA
Documents, and then the number is the Bates Number.

New, the first thing I want to do is to go and look

at what Is termed Bates No. 1 and ask you some guesticns about

it.

A Okay.

c I'11 display this on the screen. And as we go
through this, I Zust want you to know that if you need to at
any time, this screen —— you can take your fingernail and draw

cn it like that, and then you just tap it down here on this
corner and that will go away, okay?

A All right. Thank you.

o So if you need to highlight something, I would
ask you since we're using documents to actually kind of point
out the areas that we're talking about if we need to, okay?

A No problem.

C Now, specifically — and I'll go in a little bit
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more —— before I do that what -- are you familiar with this
particular document?

A Yes.

o] And what is this?

A This is a printout of the web pace. This was a
copy of the letter that was sent out by the then president of
the AANA, Dr. Lester, in 2002.

0] And do you know why this letter was sent out?

A This letter was sent out as an advisory to all
nurse anesthetists in response to a series of events regarding
the -- an outbreak of hepatitis and to make sure that all
nurse anesthetists had access to all of the information and

policies and guidelines regarding the reuse of needles.

o Regarding what again?
A The reuse of needles.
C Now, as far as this particular outbreak is

concerned, you said that it went out to the membership as you
had it at the time?

A Correct.

Q If you know — 1 assume that there are more —-
there's nurse anesthetists that practice in the country than
are members of your organization; is that fair?

A That 1s true.

Q Do you know about how many percentagewise nurse

anesthetists are part of your organization?
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A Historically anc consistently the AANA, the
membership represents over 90 percent of nurse anesthetists.

o As far as the -- your organization what kinds of
things do you do as an orcanization for your membership?

A It's an acvocecy organization. It's a
professional —— & vrofessional organization, so it advocates
ocn behalf of the profession. It provides continuing
education. It prcvides guidance pclicies. It sets standards
for the practice cf nurse anesthesia.

o] The membership as it is constituted, I mean,
what kinds cf things do you do for the members as -- as sort
of members cf your organization?

A There are multiple annual meetings that are open
to the public; the boarc establishes policies, guidelines;
there are -- there's an AANA journal which publishes
information for members; there are newsletters, and then
there's obviously pclitical acvocacy with regards to
legislation, both cn a rational level, but also to assist
state by state.

] Now, vou menticrned curnal. Is there --— 1is
there other —— ancther professional organization for nurse
anesthetists besides yours?

A The —- well, there are other professicnal
nursing associaticns. The only nursing association dedicated

to nurse anesthetists is the AANA.
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Q So you're the exclusive one?

THE COURT: And, sir, some of the jurors are having
trouble hearing vyou.

THE WITNESS: Sorry.

THE COURT: Richt in front of you there is that black
box; that's the microphone. Sc if you can just speak up into
that so we can make sure everybody hears vyou.

THE WITNESS: Will do. And my apologies.

BY MR. STAUDAHER:

C So I want to gc beck to this. You said that

there was an outbreak of hepatitis C and you wanted —— your

organization wanted to disseminate information to the

membership?
A That was what the purpose of this letter was.
Q Now —

THE COURT: Anc, Mr. Staudaher, you need to keep your
voice up too.

MR. STAUDAHER: I'm sorry. I'll try to talk louder
myself.

BY MR. STAUDAHER:

o As far as that is concerned, this particular
notification, was this an unusuel event, or is this something
that happens every six months or sc with your organization?

A The outbreak of hepatitis or the —-

0 A notification ——
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A —— 1ssuance?
o —— like this.
A This was an extraordinary situation. An

extraordinary notice that was sent out.
o So tell us about that, if you would. I mean,
what about the notice, what was accompanying the notice, that

kind of thinc.

A So the notice itself —- I cuess if I can ——
o Well, I'll move it tc whatever you want me to.
A There's a reference to what is accompanying ——

here we go, in this paragraph here. The notice is a letter
from the president of the AANA, and what was sent out was the
standards of the AANA related to office practice and I believe
it was also a hospital-based practice, and then the guidelines
related to infection control, and then the code of ethics that
the AANA has in place.

o So the documents thet accompanied this that you

|provided are those what we —- we nave in the exhibits that are
now 1in evidence in this case?

" A Correct. The exhibits vou showed me, with the
exception of the membership information and then the press

" release, those other documents is what accompanied this

letter.

i Q Okay. Now, specifically I want to go try and

zoom in on this a little bit more. Can you clear that for us,
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please? Will you read that section for us, please? It's ——

A Beginning with —

o —— highlighted.

A —— after discussion?

C Yes.
A After discussicn with infection control experts,
we have concerns that there may be a widespread
misunderstanding by healthcare practitioners of the dangers
associated with the reuse of needles and syringes. Needles
and syringes are single-use items and should not be reused on
the same patient or from patient tc patient.

The possible exception is when a syringe and needle
are used on the same patient for incremertal dosing; however,
cnce the syringe is partially or completely emptied, it should
not be refilled for use even on the same patient.

Reuse of needles and syringes is a clear violation
of AANA's infection control standards anc guidelines, ASA's
recommendations for infection control, as well as guidelines
adopted by individual healthcare organizations.

o Now, I want to co slide this up a little bit and
have you tell us what the date of this letter is.

A The letter was issued on September 30, 2002. 1
believe that is the date that the letter went out. There's
a —— I don't want to call it another version, but the letter

also has a date, I think, of the week prior, which I believe
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was when it was finalized for mailing.

o So this one says September 30th of 2002,
correct?

A Correct.

C Now, I'11 show you what is listec as Bates No.
3. Anc this one has a cate that is September 23rd of 2002; 1is

that correct?

A Correct.

@] Is this the second letter that you were talking
about?

A It was. Yes, it 1is.

o] Okay. And if you need to -- me to bring
anything back to you so you can —— I know I'm c¢iving vou kind

of a window to lock at on the screen. If vou need it in
better context, I can return it to ycu to _oock at, ckay?

The same language, though, appears in this secondary
letter?

A Yes.

0 Now, what was the purpose ¢f having two separate
letters; if you know?

A My understanding is the only difference in the
dating of the letters is when they were prepared to be sent
out versus wheﬁ it was posted on the website.

Q Okay. So —-

MR. SANTACROCE: I didn't hear the last part of that.
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THE WITNESS: When the letter was prepared to be sent
cut versus when it was posted onto the AANA website.
BY MR. STAUDAHER:

o Now, with regard to the accompanying documents
that you telked about, Bates No. 84, is this one of those
series of documents that was presided -- provided tc the nurse
anesthetist?

A Correct.

0 And what 1s this particular item?

A That 1s the cover page for the standards for
cffice-based anesthesia practice, the policy of the AANA.

) What you go by?

A Correct.

Q And this was disseminated along with that letter
to all the membership?

A Correct.

MS. STANISH: What was the Bates stamp on that,
please?

MR. STAUDAHER: Oh, that was 84, I believe.

BY MR. STAUDAHER:

o Now, specifically I want to ask you a couple of
questions related te, I think it was another cne of these
documents. Just let me get to it here. There's ancther
document that I wanted to ask you about that is Bates No. 25,

which is —- it's titled, Infection Control Guide. Was this
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also sent out to the membership along with that letter?
A Correct.
o With regard to that particular item, I want to

move forward to Bates No. 36. Do you see the title of that

section?

A Yes.

C What is it?

A That subsection is, Administraticn of Druas and
Solutions.

C Slide down to the highlighted pcrtion. Could
you read that for us, please?

MS. STANISH: I'm scrry, could I have the Rates stamp
-
MR. STAUDAHER: Oh, I'm scrry —-—
" MS. STANISH: —- again?
MR. STAUDAHER: —— 36.

THE WITNESS: Strict adherence to infection-control

procedures and standard precautions as required.
Multiple-dose vials should be limited to a single patient use
unless strict aseptic technigque is used and a new sterile
syringe and access device are used each time the vial is
penetrated. The danger of cross—ccntamination from

multiple—dose vials used for more than one patient must be

welghed against any cost savings.

BY MR. STAUDAHER:
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@ So part of your infection contrcl guide?
il A Correct.
; Moving to the next one. There is & diagram ——

and this 1is Bates No. 38. And the highlighted portions are
| what 1'd like you to read, and then if you can tell us what

the purpose of this diacram is.

A The —
1]
C Go ahead and read it first —-
A -— 1t is —-—
" c — for us.
A —— Classification of risks for transmitting

infection in anesthesia applications. And the next
hichlichted secticn reads, Critical Risk. Items that enter a
sterile area of the body or the vascular system, condition at
It the time of use equals sterile.

il o So we have that as being a critical risk, then
we have three other areas -— or, I guess, a total of four.

" This one here?

A Reads, Semicritical Risk.
" C Noncritical and Environmental Surfaces?
A Correct.
" @ So of the classification here, which is the

highest level of risk?
" A It is critical risk.

o) With regard to —- make sure we're on the right

" KARR REPORTING, INC.
136

007518




O [00) ~J (&) (@) 1N W [\ [

10

11

13

14

15

16

17

18

document here —— Bates No. 50. A conclusionary section of
that document. Go aheac and read for us these sections if you
would.

A When ——

c And the highlighted portion is all you need
read.

A The assumption is made that all patients are
potentially infectious. Acceptance of this concept regquires
anesthesia providers to apprcach the risk of infection,
transmission of organisms, and cross—contamination in a
careful, consistent, and logical —— I'm assuming it finishes
"manner." It Is clearly unacceptable to adopt the practice of
standard precauticns at one time and disregard it or apply its
practices in part at other times.

c You can go —— go ahead and read 1t since it's
Jjust two paragraphs. Read the entirety of that.

A The unicue requirements of decontamination,
disinfection, and sterilization for anesthesia equipment,
ancillary devices, and accessories requires nurse anesthetists
to fully understand and minimize the actual risks present for
all parties. Anesthesia equipment mandates specialized
attention as to how each product is processed to effectively
destroy potentially infectious organism without destroying the
integrity, performance, and safety of the product.

Decisions regarding the level of decontamination for
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routine disease-specific, or case-specific management are no
longer the sole responsikility of one individual. The CRNA in
conjunction with all healthcare providers share the
responsibility and accountability to ensure the safety of
employees, staff, and patients.

C Is that also part of your policy of the AANA?

A That i1s correct.
C Now, I want to move to a section which you —-—
you said was, I believe, some —- some sort of computer —— it

was a thing related to the membership itself or two members

specifically?
A Yes, there was —-
C Who ——
A —— mempbership information.
o -— who were those members that you gave

information about?

A Mr. Lakeman and Mr. —— I don't want tc pronounce
it wrong —— I believe, Mathahs or Mathias.

o Ckay. 1I'm going to show you a first page —-—
this is Bates No. 57. Tell us what we're looking at here.

A This is —-

¢ I need to — let me move it out so we can try
and get the entire document there.

A This is a printout from the prior computer

system used by the AANA. T believe it was the WANG [rhonetic]
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system and the -- 1t contains varicus information on Mr.

" Lakeman's membership with the AANA.

o So he was an active member?

A Correct.

MR. SANTACROCE: At what time period?

MR. STAUDCAHER: We'll get to that.
BY MK. STAUDAHER:

C I mean, he had been an active member at some
point; 1is that correct?

That is correct.

A
Q The next page, Bates No. 58. Dc you see this?

A I do.
C Okay. Can vyou teil us what this document is?
A This is a printout from the newer, the Aptify

system that —— I think it was in 1999 the AANA converted over
to to track membership information.

C So you hac two cifferent systems over the course
cf your organization's life?

A I believe there are substantially more than two,
but those are the most two recent, vyes.

o; Okay. And do these twe capture the time pericd
in question that we were interested in?

A Yes.

C So this one came from which system again?

A This came from the Aptify system.
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C Now, can you tell us what we're looking at here
on this particular --

A This — 1it's listed under the orders tab, but
what 1T Zs 1is the listing of bilils sent out and then payments
made with recards to membership. And it identifies the time
periocd of each, and ther identifies the individual, in this
case Mr. Lazkemean, whether or not he was an active member?
There's a few classifications. There's active, inactive,
retirec.

¢ So in order to be active what do you have to do?

A To be an active member of the AANA, assuming
that vou're not a student anesthetist at the time, nurse
anesthetist at the time, vou need to have completed the
national certification exam cr successfully have been
recertified by the now national board of certification and
recertification of nurse anesthetists, and you have to have
completed an accredited educational program by the —— at a
nursing schcol accredited by the ccuncil on accreditation.

The other requirements of being a nurse anesthetist
also include having completed a critical care and then also
having your RN.

9] Do you as part —— I mean, in part of your
crganization you mentioned a journal; is that right?

A Right.

o Is that something that gets sent out to the
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members?

A It does.

@] Do you have other mailings and the like during
the course of, you know, a year that gets sent to members and
so forth?

A There's newsletters, there's emails, there's
various, you know, just advocacy issues or things that might
be of interest or note for the membership, so vyes.

C So the information that was contained in the
document —- the letter that I had shcwed you earlier, as well
as the accompanying pamphlets, the infection control guy, the
code of ethics, all of that kind of thing -- did -- did those
items actually meke it into -- I mean, some form to get to
the —— every one c¢f the members? I mean, as far as either
emailed, mailed, both, what? How did you get them cut?

A The —— 1n this instance these were all hard-copy
mailed to all members, along with the letter from President
Lester.

C So_to be an active member, do you have to
continue to give your acdress information and so forth? I
mean, GO you have to know where these people are?

A I mean, it certainly helps, ves.

Q Okay. I mean, can yocu —-

A The AANA —-—
Q

—— communicate with them —
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A —— does track i1ts members' information.

o Okay.

A Contact information.

Q And dc vou —— did you track —— and as a part of

your coming here, the locaticns where Mr. Lakeman had worked
in the past, or where he had resided, rather?

A Yes.

c Did there appear to be any time period in which

you weren't able to track him? I mean —-

A No, there was an ——
0 —— if you lost him or something?
A No, there was an address that was identified in

1299, then there was an address change in 2004, and then one
more in 2007 when he moved tc, I believe, Georciea.
C Okay. So the prior address in 2007 before he

moved to Gecrgia was where?

A In Las Vecas. 1 don't recall the exact address.

C But it was in lLas Vegas?

A Yes.

C Now, looking at the —— at this section here, the
lower-right —-- left-hand corner, rather, of Bates No. 58. Can

you tell us what we're looking &t there as far as those
entries? And let me zoom in on those a little bit, just so
that they're a little bit bigcer for —

A So this just represents basically bills issued
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and payments made starting in 1998 and continuing through
2007, showing an active mempbership. And then in 2008 and 2009
showing an inactive membership.

C Okay. So at least during this period of 2000 --
and it looks like there was a renewal; is that what this date
is?

A That woulc be the date that the -- I believe
it's the payment was received.

Q So you get the money for membership?

A For dues.

Q Okay. So we're talking about July 11, that's
when that was received and it shows that he is active?

A Correct.

Q Now, the following year the same — same month
it's now showing he's inactive?

A That -- yes.

Q But if we go back in time to 2002, what is it
showing?

A It shows an active membership.

0 So you had his address; he was an active member
at that time?

A Correct.

Q When this -- all this mailing went out?
A Correct.
¢

Can you say with 100 percent certainty that he
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actually got this stuff?
A No.
Q Rut no -- is there any indication that it was

ever returned or bouncec back, enything like that?

A No.
O Now, as far as the cocde of ethics that I asked
you about a moment ago -- and this is Bates No. 22. Let me

zoom back out. Can you read those highlighted portions? And
this is entitled what? What is the —— what is the section?

A Section 1 is, Respconsibility to Patients.
Subsection 1.2, The CRNA prctects the patient from harm and is
an advocate for the patient's welfare. Secticn 1.4, The CRNA
avoids conflicts between his or her personal integrity and the
patient's rights. 1In situations where the CRNA's personal
convictions prohibit participation in a particular procedure
and the CRNA refuses to participate or withdraws from the
case, provided that such refusa. or withcrawal does not —-
does not harm the patient or constitute a breach of duty.

Section 1.5, The CRNA takes approcriate action to
protect patients from healthcare providers whc are
incompetent, impaired, or engacged in illegal cor unethical
practice. And Section 1.7, The CRNA does not knowingly engage
in deception in any form.

9] Now, the very first page of that document, Jjust

so we know which one we're lcoking at, is entitled, Code of
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Ethics, correct?

A That is correct.

e Now, the last one that I want tc go through with
llyou is a document that is entitled Scope and Standards for a
Nurse Anesthesia Practice; do you see that?

A Yes.
“ C And this 1s Rates No. 78 for counsel. Now,

specifically, Rates No. 80. And these are the standards,

correct?

A Correct.

Q If we go to standard 6, can you read that for
us”?

A Standard 6, There shall be complete, accurate,

and timely documentation of pertinent information on the
“ patient's medical record. And then it includes éan
interpretation, Dccument all anesthetic interventions and
|Ipatient responses. Accurate documentation facilitates
comprehensive patient care.

o] Okay. And then the last page of that, which 1is
| Rates No. 81. And I think there is the section here -- let's
just go ahead and start over with section -- Standard 8.

" A Standard 8. The highlighted portion reads,
Adhere to appropriate safety precautions.
Q And then —— and you can read the whole

paragraph. That's fine.
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A As established within the institution to
minimize the risks of fire, explosion, electrica shock, and

equipment malfunction. Docurent the patient's medical

llrecord -— excuse me. Document on the patient's medical record
that the anesthesia machine and egquipment were cnecked.

¢ Now, the last cne here Standard %, it lcoks

‘llike.

A tandard ¢ reads, Precautions shall be taken to
minimize the risk of infection to the patient, the CRNA, and
cther healthcare providers.

o And again, are those the policies &nd practices
that are disseminated to all members that they're supposed toO
adhere to, those standards?

A Correct.

e And at least that was what the standard was back
in 200272

A These are all cof the standards thrat were sent

out with the letter from the president.
C Have those standards appreciably changed since
2002 as far as the things that we went over?

A Regarding those core issues, no.

MR. STAUDAHER: I have nothing further, Your Honor.
THE COURT: All right.
MR. STAUDAHER: Pass the witness.

THE COURT: Cross?
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MR. SANTACROCE: Thank you.
CROSS-EXAMINATION

BY MK. SANTACROCE:

C Good afternoon, Mr. Silberman.

A Good afternoon, sir.

C Can you tell me what your position with the AANA
is?

A Yes, sir. I am their outside gerneral counsel.

C Oh, so you're a lawyer?

A Yes, sir.

o And what does it mean, “outside cgeneral
counsel"?

A It means I'm not a full-time employee of the

H
AANA, but I am their general counsel. So I am --

o Are you in a different location than they are
locatea?

A I mean, 1 work for a law firm, vyes.

C Okay. So you're not physically in the building
where the AANA 1s?

A No.

C And what —- were you employed as general counsel
for the AANA in 20027

A No.

Q Did you work in any capacity with the AANA in
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A No, sir.

o This —- do vou belong to any prcfessicnal

I organizations like the ABA?

A I believe I belong tc the Illincis State Bar

iIAssociation.

C Do you get a magazine every month from them?
A I do.

o Do you read everything in 1it?

A Not everything, no, sir.

C I want to talk to you a little bit abcut these

exhibits that you were just shown. Starting cff with this

letter of 2000 —— September 30, 2002. Your orcanization, as I

understand it, 1is noncompulscry. In other words, & CRNA
doesn't have to belong to your organization tc be & CRNA?

A That is correct.

C And your organization is an advisory group,
correct —— or an advocacy grcup?

A That's certainly & component of it, yes. It

represents the professional crganization.

C Well, T guess what I'm getting at is, you guys
don't establish rules and regulaticns --—

A Correct.

o —— correct?
A Correct.
Q

Okay. This letter went out as a result of a
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hepatitis C outbreak where?

A I believe it was in Oklahoma.

@ Okay. And in 2002, correct?

A Yes.

C And it was set out —— I believe the predicate 1in

H 5 . . . .
there was that there was a widespread misunderstanding; 1s

that correct?

A That is what the document says, yes, sir.
" Q And what was that widespread misunderstanding?
A There —— so, I can speak to what the records

that 1 have provided anc reviewed show —

C Sure.

A —— which is in the press release it shows there
l} was differinc opinicns with regerds to the reuse of needles

and whether —— amcngst all anesthesia providers, and other

physicians.

C Okay. Do you know more specifically what that
misunderstanding was? Was it —— I guess, was it contrary to
what you set forth in this letter?

A Well, but what was set forth in the letter was
the policy cf the AANA, which hes always been consistent that
needles shouldn't be reused.

o So it was a misunderstanding that CRNAs were

reusing needles and syringes?

A I guess I'm not understanding the ——
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0] Okay. You were trying to set the reccrd
straight here, I guess, saying that the AANA policy is what
you set forth in the letter?

A Correct.

Q Because CRNAs were doing different types of
procedures and had different kinds of policies, correct?

A I don't believe it was just CRNAs. I think
there was concerns regarding all anesthesia providers and thev
wanted —-- the AANA wanted there to be clarity.

C So an anesthesiologist as well as CRNAS were
reusing needles and syringes?

A I can't speak to that factually, but I believe
that was part of the concern of the outbreak.

C And reusing propofol on more than one patient?

A I would be speculeting.

C Okay. Well, T mean, there's a basis for this,
is there not? The infection in Oklahoma was from some sort of
reuse of needles and syringes, wasn't it?

A Again, that's my understanding, but I don't know
the full circumstances of that or what drugs were being
utilized.

o Okay. In any event the ANA —— AANA decided to
publish this letter and send it out to their members, correct?

A Yes, sir.

0] Of which Mr. Lakeman was a member &t the time,
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correct?

A That is correct.

c And I believe we looked at one of these exhibits
which showed him to be an active member; is that correct?

A Correct.

C And this letter would have been sent to where?
Where would this letter have been sent?

A I would have tc look to see what address was

reflected in ——

C Is it not showing —-
A 2000 and —-
< -— Oon your screen there?

A Well, the address that it shows shows 8117
Highlands Drive.

C And what's the city and state?

A Midland, Georgia. I don't know the —— as I had
mentioned, there was two chances in address, and I believe in
2007 it showed a change to Gecrgia, but prior to 2007 the two
addresses that were listed on the system were in Nevada.

o So in 2002 you sent this advisory letter to Mr.
Lakeman n Georgia?

A No, sir. What I'm telling you is the document
you Jjust presented —

C Mm-hmm.

A —— shows the address from 2007. That was what
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came up because 1t was most recent in the system when the
document was printed out.

0O Where did —-—

A But —
) —— where did you send the letter to Mr. Lakeman?
A Based on the records, I have every reascn to

believe 1t would have been sent to the address that was on
file in 2002, which was in Nevada.

C Okay. 2002 in Nevada? So if I represented to
you that he didn't start his employment in Nevada until later
than that, would you have any reascn to dispute that?

A Again, 1'd be speculating.

o But at least your testimony is that you sent
this letter to a Nevada address in 20027

A My testimony is that there is an address that's
in the system that was his address in 2002, and it would have
been sent tc that address, yes, sir.

o] Okay.

A I believe it to be in Nevada, but I don't have
that information in front of me.

@) So you can't testify where it was sent?

A Not from memory and certainly not from that
screen because that screen shows the address in 2007, which
was 1in Georgia.

Q Now, you were shown some exhibits —-— and I want
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to get a clarification as to whet this means. Standards for
cffice-based anesthesia practices, what coes that mean?

What's an office-based anesthesia practice?

A As compared to a hospital-based.
o Okay. Sc vou have ncspital-basec and

cffice—based?

A Yes, sir.

C Is that correct?

A Yes.

C Oh, okay. And what —-— what is the distinction?

Are there different rules for hospitals and different rules
for offices —— office-based practice?

A Agein, not wanting tc get into clinical
differences, as I'm not a nurse anesthetist, but there are
distinct things that are reflected in the practices to reflect
the environment in which the anesthesia is being administered.

C Can you give me some specifics?

A Again, I think it's going to depend on the
equipment available and it's ccing tc depend on who 1is
involved in the administraticrn of anesthesia. Rut again, I
would also submit that the practice —- or the —— excuse me,
the policy would speak for itself.

Q What does this mean —- this sentence mean here,
Most office-based practice settings are not regulated. What

does that mean?
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A To me as an attorney?

o No, as a spokesman fcr the AANA —— a
spckesperson. A person that's here to testify about it.

MR. STAUDAHER: Actually, Your Honor, I believe he's
the custodian of records. Not a spokesperson —-—

MR. SANTACROCE: Well, the —-

THE COURT: Well, as the —— not as an attorney, but
as a —— as the custodian of records —-- and well, you said PMK
also for the association.

THE WITNESS: I guess 1 just want to be clear that 1
do not purport and don't want to be offering clinical,
medical, you know, professional —-

THE COURT: All right. Sc you —-—

THE WITNESS: —-- guidance.

THE COURT: -- feel that you can't —

THE WITNESS: I wouldn't feel —

THE COURT: -- answer that question?

THE WITNESS: —- comfortable answering that question.

THE COURT: All right. That's fine.

BY MR. SANTACROCE:

o) Were you not designated the person most
knowledgeable for the AANA?

A Again ——

MR. STAUDAHER: Your Honor, I'm going to object.

That doesn't have to do with office medical-based practice.
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“ It's the organization itself thet —-

THE COURT: 1'll see counsel up here.
(Off-record bench conference.)

“ BY MR. SANTACROCE:

Qo Sir, woculc yvou read that sentence for me

beginning with most?

A Certainly, sir. Most coffice-based practice
settincs are not regulatec; therefcre, the CRNA should
consider the benefit of uniform prcfessional standards
regarding practitioner cualificaticns, training, equipment,
facilities, and policies that ensure the safety of the patient
during operative and anesthesia prccedures in the office
setting.

o And is it your testimony today that you don't
know what that, Most office-based practices are not regulated,
means?

A I don't —— I canr offer you my opinion as an
attorney and as a healthcare regulator, but nct as —-

C Not —

THE COURT: No, we have enough ——

THE WITNESS: -- a nurse anesthetist.
THE COURT: -—- attorneys already.

BY MR. SANTACROCE:
o We have —-- yeah.

A I didn't —-- sorry.
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C Don't need more attorney opinions. The answer
is no, you don't know?

A Correct.

Q Now, after this September 30th letter went out
to the membership, was there a survey conducted in November of
2002 trying tc ascertain whether there was compliance with
this directive?

A Again, I -- there was a survey conducted in --
later in 2002 that I believe accompanied the press release
that I provided.

0 And that would be Exhibit Z224; is that correct?

A Correct.

Q Showing you Exhibit 224. 1Is that it?

A That is the press release, and then I believe
the documents behind it relate to the survey.

e All right. Well, let's talk abcut this survey
that was conducted after your letter of September 30, 2002.
Can you tell me what the purpose of the survey was?

A And again, 1 believe the document speaks for
itself, but the survey was tc reach cut to different
healthcare providers to ascertain whether or not there were
issues with regards to the reuse of needles or syringes.

0) And do you know what that study found?

A T would have to look at the survey to be able to

—— I could generally speak to it, but ——
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QO Well, let's take & lcok at it and see what it
says. Starting with this paragraph and this sentence, would
you read this?

A Can I just ask vou tc pull it out a little so I
can see the whole —

@) Let me ——

A Perfect. Thank vou, sir. The survey also
suggests that the reuse of & needle and/cr svringe on the same
patient 1s somewhat of a cray aree for hea’thcare providers.
31 percent cf the survey respondents who use —- who only use
needles and syringes indicatec that they reuse on the same
patient. The percentage jumpgs to 35 percent when taking into
account providers using needleless systems in which the —— in
which case the syringe would be reused on the same patient.

Discussions among healthcare professionals about the
appropriateness of reuse with needleless systems is ongceing.

C So even after your 2002 letter, the survey found
that it was still a gray area among providers, correct?

A I believe the survey was taking place at the
same time the letter was sent out, and the results were
published in November.

Q Okay. And what can you point tc to help me
appreciate that point?

A That was my understanding as I looked into the

circumstance to identify the cocuments and the background
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thereof.

Q And what specifically did you look into to
identify that?

A I spoke to the senior staff, 1 spcke to the CEO
and executive director of the AANA and to the head of our
procgram staff, who assisted me in coriginally icentifying the
documents responsive to the subpoena we received.

Qo So other than that hearsay testimcny, did you
look at anything? Did you look at anything that actually said
that?

A Well, I looked at the documents thet you're
holding and that I believe —— they accompanied the survey --
cr excuse me, the press release which was issued in November,
and presumably the survey itself had to precede the issuance
of the results. So, I guess I'm making an assumpticn.

Q Okay. Well, we don't want you to make any
assumptions unless you can support it, okay?

Pcinting out this paragraph here. Could you start
from the quoted paragraph?

A Beginning with, In the?

C Yeah.

A In the anesthesia field alone, Lester said 3
percent of physician anesthesiologists and 1 percent c¢f CRNAS
amounts to roughly 750 anesthesiologists and 250 nurse

anesthetists, or a total of 1,000 providers. That is 1,000
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lltoo many.

C Okay. Anc do you know what those 750

anesthesiologists were doing?

A I believe that was the percentage epplied to the
l number of practitioners to yield hcw many people were
utilizing or reusing needles.

Q And this was after the 200Z letter, correct?
" MR. STAUDAHER: Objection, Your Honor.

BY MR. SANTACROCE:

l Q At least the publicaticn —-—

MR. STAUDAHER: That's not his tTestimony.

BY MR. SANTACROCE:

o] — of 1it?

A It's reflected in the November press release.

o 750 —— and how many pecple were surveyed?

A Again, I would have to look back to the document

itself. I want to say I believe it was at 1,000, but I don't

want to be incorrect. I believe it was contained in the cover

letter.

C Well, do you want to take a 100k —-

A If T could.

C — at the cover letter? Sure.

A It does not say in the cover letter, but I
believe it might have been part of —— here's the methodology:

There were 500 telephone phone interviews.
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@) Okay. Let's lcok at some of that methodology.
Well, let's co to the key findings, first of all, and then
we'll look at the methodology. Key findings, okay? The first

bullet point, what was some c¢f the key findings there?

A Needle or syringe use is more prevelent practice
among —-—

@ Reuse, isn't it?

A —— excuse me. My apclogies. Needie cr syringe

reuse is a more prevalent practice among healthcare providers
overall than may have been expected. Self-reported data —-
excuse me, did you want me tc keep reading? Self-reported
data 1llustrates that needle/syringe reuse is mcst prevalent
ameng anesthesiologists, 40 ——

@ How many percent?

A —— 42 percent.

o So nearly half of all anesthesiclcgists —- that
is, M.D.s —— are reusing needles and syringes, correct?

A Yeah, I believe that was the result of the study
—~— or of the telephcne, T —— or of the survey.

¢ Okay. Go on.

A Somewhat less prevalent among nurse
anesthetists.

C And we would know them as CRNAs?

A Yes, sir.

(Off-record colloquy.)

KARR REPORTING, INC.
160

007542




10

11

12

13

14

15

16

BY MR. SANTACROCE:

C What was the percentage of CRNAs that were
reusinc needles and syringes?

A Again related to this survey, 18 percent.

0] So you have nearly half of the M.D.
anesthesiolcgists reusing, but only 18 percent of CRNAs; :is
that what the survey said?

MR. STAUDAHER: And, Your Honor, of the sample thet
he saicd, 1 would cbject to it if he says, "all"
anesthesiologists. He said ——

BY MR. SANTACROCE:

c And when 1 say "all,"™ I'm talkinc ebout the
sample survey.

A That —

o My comments are related to the survey, ckay?
Just so we understand.

A And, yes, then we're on the same page. That 1is
what the survey showed.

QC Okay. And then it goes on to talk abcut cral
surgeons, 15 percent, and then less common among Nurses,
correct?

A Yes, sir.

C Now, go on to the third bullet point and
remembering that this was a key finding in the survey. The

third bullet point?
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A Many respondents believe that reusing
needles/syringes is an acceptable practice under certain
circumstances, and they wanted a chance to explain the nature
cf those circumstances. The most common instances involve
same-patient dosing, intravenous or IV tubing and emergency
situations.

¢ Okay. Was there a problem with IV tubing? Was
there a outbreek cf hep C that you're aware of due to IV
tubing?

A I couldn't speak to that, sir, no.

C Okay. Anc then the last bullet point again, key
findincs of the survey. You can read the last bullet point.

A Although same patient needle/syringe reuse 1s
estimazed tc be fairly hicgh, ranging from © percent to 56
percent by provider type, the estimation of reusing the same
needle/syrincge on multiple patients ranges from 0 percent to 3
percent by provider type.

@; Okay. So it was & common practice to reuse
needle and syringes on the same patient, correct? According
to the key points?

A I den't know if I would describe it as a common

practice, but —-

Q Of course not ——
A —— I mean, the numbers —-—
Q —— you're a lawyer ——
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A —— are what they are.
Q -— you wouldn't do that. But gc ahead.
A Well, I mean, I believe the survey shcwed 18

percent repcrting amongst CRNAs that were interviewed and 42
percent amoncst M.D. anesthesiologists that were interviewed.

C Okay. 1Is that not a fairly significant number
to you?

A Again, I think it was sufficiently significant
that that's why the press release and the letter was sent out.

Q Now, let's take a lock at some of the
methodology. Well, I guess this next portion are just charts
to substantiate the figures that we just read, or is there
something different in there?

A To my knowledge, they simply are slides that
break down the results.

o) Okay. And regarding this slide, if ycu would
just read this part —- this first sentence here?

A Overall, respondents were asked if they
themselves ever reused needles or syringes to administer
medications.

C Next sentence.

A One might find it surprising that 42 percent of
anesthesiologists admit to the practice of reusing needles or
syringes.

Q Do you find it surprising?
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A You're asking my personal opinion?

o No.

MR. STAUDAHER: Objection, Your Honor.

THE COURT: Yeah, that's sustained.
BY MR. SANTACROCE:

C Again, some more data from the survey. Could
you read that paragraph?

A The question of whether there are any
circumstances when it is accepteable to reuse needles or

syringes is a rather polarizing one.

o What does "polarizing" mean?

A There's a split.

C Okay.

A Only 15 percent of nurses stated that there are

circumstances when it 1s acceptable, but significantly more
physicians, CRNAs, oral surgeons, and anesthesioclogists
believe there ere circumstances of acceptability with the
highest beinc anesthesiologists. 65 percent of
anesthesiolcgists responded that there are instances when it
is acceptapnle to reuse needles or syringes.

@ Some more data. Could you read this paragraph?

A Significantly more than any other healthcare
providers, anesthesiolocists believe the reuse of needles or
syringes 1s an acceptable practice. 51 percent of the

anesthesiologists who responded to the survey believe reuse is
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an acceptable practice. Oral surgeons, CRNAs, and cther
physicians are all in the rance of approximately one-fourth
who believe reuse is acceptable. Among nurses only 11 percent
think reuse is acceptable.

o RApparently nurses got vour memo but
anesthesiolccists didn't.

THE COURT: 1 con't think you need tc respcnd to
that.

BY MR. SANTACROCE:

o) And then, finally, the last bit of data that we
have on these charts, could you read that paragraph? Let
me ——

A The chart above displays responses to the
question of whether the healthcare provider surveyed would
allow another healthcare provider to reuse a needle or syringe
on themselves or a family member. The responses correlate
closely to responses previously discussed about one —— excuse
me —— about whether one apparent -- ocne —-— excuse me. About
whether one believes that reuse of needles or syringes 1is an
acceptakle practice.

Apparently, if a healthcare provider truly believes
that reusing needles or syringes is acceptable, he/she would
not be concerned about treating —- about being treated this
way or having a family member treated this way.

@) I got all these exhibits out of order, so I'm
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scrampling to find them. Sorry.

A Not a problem.

o] Sorry for the delay. You'll still be able to
make your plane.

We're gcing to ook at the Infection Control Guide,
Exhibit 223 for a minute, okay? Talked & 1ittle bit about
some of those things in there. I don't know if vou're going
to be akle to answer this for me. It says that the potential
for infection and transmissicn of microorganisms exist during
the administration of druc therapy. Instructions for
preparation, storage, administration of all pharmaceutical
agents provided by each manufacturer should be read and
followed. Drug administraticn by injection offers many
cpportunities for ccontamiration.

Then it goes on to say, These include previously
used needles/syringe, druc administration sets, intravenous
tubings, and fluid containers.

My question is what is & drug administration set?

A I —
9 I know, you're a lawyer. OQOkay. 1'll take that

as you don't know.

A I would not feel comfortable answering that.
Q Okay. And the same with intravenous tubing?
A I would feel comfortable that intravenous tubing

is Jjust that, intravenous tubing.
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C Okay. Are vyou familiar with heplocks?
A I am not, sir.
0 Again, we're referring to the infection control

guide; do you see that?

A Yes, sir.

C I'm referring to Bates Stamp 000036, bullet —
or paragraph No. 2. 1Is that on your screen?

A It is not, sir. Yes, sir.

0 Is it now?

A Yes, sir.

Q Can you read that for me?

A I believe I read this before but, Multiple-dose
vials should be limited to a single-patient use unless strict
aseptic techniques is used and a new sterile syringe and
access device are used each time the vial is penetrated. The
danger of cross-ccentamination from multiple—-dose vials used
for more than one patient must be weighed against any cost
savings.

o Maybe I'm misunderstanding, but didn't your 2002
directive say, can't use multi-dose vials?

A Not that you can't use multi-dose vials for the
same patient, utilizing and reusing the same syringe and
needle.

Q Okay. It says, Should be limited to

single-patient use unless strict aseptic technique is used,
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correct?

syringe.

Standard

A Correct.

o SO you can use mu.ti-dose vials?

A Utilizing a new needle each time and a new

C So as lonc as you have aseptic practices?

A That's what the —- that's what the, excuse me,
2 says.

@] And that's not ccntrary to the 2002 letter?

A I don't believe it is, no.

0 Okay. So i1s it the AANA guidelines that

multi-use vials or multi—dose vials are okay to be used as

long as aseptic practices are emplcved?

Honor .

MR.

THE

THE

THE

THE

THE

STAUDAHER: Cbijection.
WITNESS: Well, I mean, the —-

STAUDAHER: Mischaracterizes his testimony, Your

COURT: Well, I think --
WITNESS: The procedure —-
COURT: —- he —-

WITNESS: —- speaks for itself. 1t -—- what it

says, It shculd be limited to single pace [sic] use unless a

strict aseptic technique is used and a new sterile syringe and

laccess device are used each time the vial is penetrated. So

it's not just the aseptic technique, but it's also using a new
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syringe and using a new needle.
BY MR. SANTACROCE:

o] Ckay. But the vial can be reentered?

A Again, in accorcdance with that policy, ves.

C OCkay. 1In your practice do you find that the —-
the practice of reusing needles and syrirges still goes on
today? Do you receive reports on that?

A I just want to clarify, you're asking for

information I have through the AANA cr in my practice?

o) AANA.
A Okay.
Q Not your practice. I'm sorry.

THE COURT: It's unusual we get to pick on a lawyer.

THE WITNESS: And I will stipulate tc its being
appropriate, so...

BY MR. SANTACROCE:

o But you are slippery, gquy, I give vou that.

A The —- I am not aware of any reqular complaints
that have been brought to the AANA recently regarding the
reuse of needles.

o Okay. Do you get reports from the CDC cn a
periodic basis?

A I believe the AANA doces, yes.

Q Okay. Would you be surprised tc know the CDC,

even after this Las Vegas outbreak, conducted studies where
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they found that the -- that the reuse of needles and syringes
was still going on in at least three different states?

MR. STAUDAHER: Obijection, Your Honor. Outside the
scope of this witness's —

THE COURT: Yeah, it's sustainec.

BY MR. SANTACROCE:

o Would the AANA as a perscn most knowledgeable be
surprised tc know that?

THE COURT: Well —-

MR. STAUDAHER: Objection, Your Honor. Same
cbijection.

THE COURT: —-- the same thing.

BY MR. SANTACROCE:

C Do you receive any information or updates from
the CDC as to whether the policies that you nave initiated are
being followed? When I say "vou"

A I don't believe —— I don't believe the —— 1T
don't believe the —— I con't believe the CDC tracks compliance
with the AANA policy, but the AANA pclicy is consistent with
CDC guidelines; if that answers your question.

Q Okay. Anc vou're sure about that?

A I believe that to be the case. 1 believe it's
incorporated, but ——

Q Well ——

A —— I don't have the current policy in front of
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C —— you know the passage we just used about the
needles and syringes in vials —— you — well, first of all, do
you know what the CDC current policy is?

A I dc not offhand.

C Okay. Well, forget it, then.

T think that's all I have. Thank vyou, sir.

A Thank vyou, sir.

THE COURT: All right. Ms. Stanish?

CROSS~EXAMINATION

BY MS. STANISH:

C Good afternoon.
A Good afternoon.
o; I won't be long. Without rehashing what Mr.

Santacroce just reviewed with you am I correct in
understanding that in 2002, according to the AANA they
identified a misunder —— a widespread misunderstanding amongst
healthcare practiticners regarding the misuse of needles and
syringes, correct?

A That was the concern, ves.

o And then it appears that with —— through these
surveys that were discussed a moment ago it's a either a
difference of opinion or a continued misunderstanding,
correct?

A I don't know that the survey wasn't part of
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the —-

e Okay .

A —— what led to the concern, but —-

C Let me —— Mr. Santacroce had asked you if vyou
were aware of the most recent CDC guidelines -- Z'11 call them
refinements of guidelines —-- that deal with the single use of

a syringe, the single use of a vial and no multidosing, one
time only, cne patient, throw everything awav. Are vou
familiar with that?

A I'm familiar with the general pclicy, but not
the specifics.

C Are you involved in -- in crafting any of the
position or policy statements of the AANA?

A I am, but to be clear, looking at it from a
legal and regulatocry perspective, not from a healthcare
administration or delivery perspective.

¢C I'm going to show you this docurent from the
AANA. Is it double A, N-A; is that what you say?

American Association —— AANA.

You don't say, like, AANA?

b= .

Nope.

o All right. If you would just read this to
yourself so that we can discuss that.

A Do you want me to read the entire document or

Jjust the highlighted portions?
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o; Just whatever you feel comfortable so that you
get a handle on what this is about.

A (Witness comglied.)

C Are you familiar with this 2009 policy of the
AANATY

A Not to be a lawyer, but I'd —— 1t was a position
statement, not a policy. So it was just a statement
reflecting what the current position state was —- pcsition was
regarding the safe practices of needles and syringes.

C What?

A That's a —— there —— simply put, it's just there
are things that are labeled policies as, you know, it said the
infection ccntrol pcolicy. This is identified a position —— as
a position statement. So...

C How you guys take a stand on something? Is that
what "position” means?

A Making it clear what the position of the AANA
is.

C This document was prepared in —- what's the date
cn thaz?

A The first page of the document shows it in 2009.

C And am I —— the —-- describe for the Jjury what
this position of AANA is.

A It reflects the position of the AANA cn the safe

practices for needles and syringes, and it reflects the fact
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that the —— I mean, if I can --

C

MS.

Let me do this.

STANISH: Your Honor, may I just mark this and

throw i1t into evidence so that we can display it and chat

about it?
THE

MR.

MS.
it, but I'll
THE
to the jury,
MS.
THE
MS.

THE

COURT: Any objection?

STAUDAHER: No, Your Honor.

COURT: All right. Gc ahead.

STANISH: Okay. 1I'll —- it has my highlights on
replace it.

COURT: Okay. Well, we'll send a clean copy back
but for —-

STANISH: Okie-doke.

COURT: —- purpcses of right now —-—

STANISH: Thank ycu.

COURT: —- go ahead and mark that. You can use

your highlighted version.

MS.

THE

MS.

MS.

THE

THE

THE

STANISH: Pardon me?

CLERK: [Inaudible.]

STANTISH: Yes.

COURT: It will be next in order.

STANISH: Yes.

COURT: Which wculd be what?
CLERK: P1.
COURT: P1.
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(Defendant's Exhibit Pl admitted.)
BY MS. STANISH:

¢ Can you read that?

A I can.

C Okeay. Fair statement that this 2009 document
was prepared beczuse of continued —-- the —— well, because of
this case; can you tell?

A I wculd not make that representation. It does
make reference to the fact that it was to the events that had
cccurred over the last 10 years, sc from 1999 to 2009.

C Sc not only this case but 32 other cases in the
last 10 vears, correct?

A The dccument dces reference 33 cutbreaks, vyes.

0 And what the 2000 -- what this document does 1is
this positicn statement further emphasizes or clarifies this,
Never administer medication from the same syringe tc multiple
patients even if the needle is changed. Now, we've already -
did this show to you, to the AANA, that there is continued
misunderstancing about reusing & syringe once you put a new
needle on it?

MR. STAULDAHER: Objection. Speculation unless he
knows.

BY MS. STANISH:
o Unless you know.

THE COURT: Right. I have a feeling he's not going
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to engage in reampant speculation.
THE WITNESS: Yeah, I mean, I'm not inclined to.
THE COURT: I knew that. I knew that about you.
THE WITNESS: Thank you.
BY MS. STANISH:
Q And that's why they sent the lawyer instead of a
ICRNA or maybe this Mr. Lester who sent this letter in 2002,
l correct?

" THE COURT: So if you can answer the question whether

or not this was in response to widespread —— I don't remenmber
Ms. Stanish's word.

MS. STANISH: Well, it sounded like he said he didn't
have knowledge, so I moved on to the next question.

THE WITNESS: Well —-

THE COURT: Richt.

THE WITNESS: —- I mean, my response to the
widespread issue was that it referenced 33 outbreaks cver the
course of the 10 years preceding.

BY MS. STANISH:
o All right. All right. When Mr. Lester sent his

letter out in 2002 reminding those CNRs [sic] who gct the

letter that this is how we're refining the reuse of needles
and syringes. The standard of care didn't change on September
30, 2002, did it?

MR. STAUDAHER: Objection. Outside the scope of his
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knowlecge about standarc care changes.

MS. STANISH: Let me rephrase 1it.

THE COURT: Yeah, rephrase it.
BY MS. STANISH:

C You wouldr't have had —— AARNA wculdn't keep
having to send out these kind of pcsitior papers in —— if the
standard of care had changed in September 200Z.

A To be clear, I think you're misrepresenting.
This —— this —- the document reflected what the policies were
of the AANA, and therefore they put out the fact that the
position of the AANA was, not to reuse needles. 1 mean,
that's what the dccuments —-

c And he —— you can —— the AANA has to —- has
continued tc try to emphasize and refine its policies because
in the past we have seen that there's at least a disagreement
or a misunderstanding about what is appropriate and what is
not.

MR. STAUDAHER: Is there an —-

THE COURT: Is that a ——

MR. STAUDAHER: -- an outright guestion?
THE COURT: -—- guestion?

THE WITNESS: Yeah, I —
BY MS. STANISH:
C Correct?

A —— I think the issue is that there seems to be
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behavior that isn't consistent with what the AANA pcsition was

and therefore they continue to reiterate and clarify their

position.
C They reiterate it and they refine it, correct?
A Rased on new information, correct.
C And this was new information, the new

information being that people are still misunderstanding the
reuse of syringes with new needles on it.

MR. STAUDAHER: Objection. Speculation.

THE WITNESS: 1 can't speak to what other people are
or are not misunderstanding.

BY MS. STANISH:

C If I told you that we had testimony in this
courtroom fcr I don't know how iong now that there —— CRNAs to
this day are still using multi -— or sincle-use vials, 50
milliliter-use vials to prefill syringes and use them on
multiple patients. Would that be a viclation of the AANA
policy?

A Would the multiple use of a single-use item —
that would be inccnsistent with the AANA policy.

Q And dc —— the AANA, has it done any further
surveys since that one in 2002 that you're aware of?

A Not tc my knowledge.

Q Okay. You weren't at the AANA in 20027

A I was not.
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C You really woulcn't have an indication one way
or the other whether Mr. Lakeman's letter was returned to the
mail room at the AANA in 20027

A No, my only comment was based on the fact that
anytime there's an identified issue with regards to an
address, it's then updated in the system, and there was
nothing in the system that incicated an update in the address
during that time.

C So you're the custodian of records, nct the mail
boy in 20022

A I'm not claiming to be either in 2002.

MS. STANISH: All richt. 1 have nothing further.

THE COURT: Any redirect?

MR. STAUCAEER: Just —- Just two. Oh, could I have
that? Thanks.

REDIRECT EXAMINATION
BY MR. STAUDAHER:

o; This posizion statement -- now, the other
document we had, Bates No. 1, this was a letter sent out to
the entire membership, correct?

A Correct.

C And it was because of — I think you said
because of that outbreak, this specific letter with all the
policies was sent to everyone?

A Correct.
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C Mr., Lester here, I mean, is he still with the
crganization?
A I'm embarrassed to say I don't know. He's a

former presicdent. I have not formally met him. I —-
C So he's not sitting there ——

A —

I did not look at his membership information.

Q —_

|

so he's not sitting there when you go to
visit the AANA?

A No, he's certainly nct a current board member or
has not been in the last few years.

0 This —— thils one here, the one that Ms. Stanish
showed you and it's entitled Position Statement, does it
indicate here that this is like some sort of an emergency

letter or anything sent out?

A No.

Q Or it's just the position —— position of the
AANA?

A Correct, it's a positicn statement.

C Now, you were asked some questicns again on

cross regarding Mr. Lakeman getting sort of the notification
cf those documents that we have been talking about up to this
point, correct?

A Yes, sir.

o] I don't know if you have —— do you have anything

with you or anything you can reference or did reference to
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FAERN

find out whether c¢r not he was -- 1 mean, there was any
problem at all with his address when these things were sent
cut?

A I looked at a screen shot tThat had changes of
address, and that was what I was testifyinc recards —- that
with regards to Mr. Lakeman there was in 2004 & change cf
address, and then again in 2007 the address —-- the move to
Georgia.

C So in 2004 there was a charnge of address, and
then 2007 there was a change of address?

A Correct. That was what the -- acain, when 1 say
a screen shot, when you go on the computer you can print out
what you're seeing on there, sc I printec thet out.

o But you didn't have anything apcut a change of
address around 2002 that was an issue?

A No. The only changes of acdress —- there was
two on the same day, which appeared to be -- speculating, on a
correction cf a typo because it started with two nurbers and
then corrected the address in 2004, and then a change in 2007
to Georgia.

But again, nothing ——
Nothing.

C

A

o] — in 20027
A No changes in that time, no.
MR.

STAUDAHER: Nothing further, Your Honor.
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THE COURT: Mr. Santacroce?

RECROSS-EXAMINATION

BY MR. SANTACROCE:

¢

Perhaps I misunderstocod you when I asked you the

question about the address changes. I thought you said 200Z;

was 1 misteken?

A
2007.

Q

A

There was a change in 2004 and then a change in

And again, what were you referring to?

There's —— when you go onto the Aptify system,

there's actually a —- a tab that I think is called addresses,

or address history, and I clicked cn that.

9

>0 oy 0

So address chances in 2004 and 200772

I believe that's correct.

And a letter was sent out in 200272

Correct.

And do you know what address 1t was sent to?

I can go back to the printout I cot tc —-- again,

the address that it would have been sent to in 2002 would have

been the address that preceded the change in 2004.

O

Okay. Anc I'm asking you what address that was.

" Do you have any knowledge of that?
THE COURT: Do you have that adcdress of whatever
Iladdress was on file in 20022

THE WITNESS: I think I have a copy of the screen
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shot, I can —-
BY MR. SANTACROCE:

Q Sure.

A — 1if everyone's okavy?

MR. STAUDAHER: Yeah.

THE WITNESS: Qkay. How do ycu want me te —— or do
you want me to just testify from it?

THE COURT: No. No. Mr. Santacroce wi-l walk up and
take a look at whatever it is you have.

BY MR. SANTACROCE:

Q Let me show it to my cclleagues too.

A And if you —— if —- ckay, I1':1l shcw you what —
@] Yezh.

A — 1s —— you have here the address. This is the

date, so this Octclker 1%9¢ wculd have been wnen the system was
converted over, and then it shows —-- this was what I was
pointing out. In 2004 there's & reference to €3 Goody, but
then it's corrected to €381 con the same cay. Sc that's what
led me to believe it was a typo. And then there was a change
in 2007. That was the Georgia change.

MR. WRIGHT: What dicd they say?

MR. SANTACROCE: Let me show my collieagques.

MS. STANISH: Yeah. What happened up there?

MR. SANTACROCE: He was explaining what this was

here. We'll let him explain to the jury.
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THE COURT: Well, if you're —-

MR. SANTACROCE: We're not hiding —-

THE COURT: -- goling to use it —-
MR. SANTACROCE: —-- anything.
THE COURT: —-- yes, Mr. Santacroce.

MR. SANTACRCCE: What's that?
THE COURT: 1 said if vou're going tc use it, vyes, he
will ——

MR. SANTACRCOCE: Well, no, I just want to —-

THE COURT: -- he will ——
MR. SANTACROCE: —— clear it up.
THE COURT: -- that's fine. I mean ——

MR. SANTACROCE: And I don't want the jury to think
that we're hiding the ball or anything here.
BY MR. SANTACROCE:

o So let's just -—- why don't vou explain to the
jury what this is, if the —— if the State doesn't mind?

MR. STAUDAHER: No, he can admit it as far as I'm
concerned.

THE WITNESS: The only thing I could ask ycu to do is
if you could scoot it over a little so I can, 1 guess, use
this touch feature.

So starting off in —— in this column here there's a
date in Octcber of 1999, and I believe that was when the

conversion over from the pricr system tocok place, and the
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address that it shows there is No. 3 Mallard Court. There was
a change here at —-- and —— oh, goodness, in -- on May 3rd of
2004 that switched to 6361 Gcody Court.

When I referenced that I thought there was a type.
It was because 63 Goody Court was enterec -n, and then that
same day it was changed to 63¢1.
BY MR. SANTACROCE:

C What was the "Oh, goocdness” that you Jjust said?

A Just the arrow popped up. Sorry.

C Oh, I didn't know if there was something ——

A No. No.

C — there was a revelation here I should know
about.

A And then, finally, if you'll lock in 2007, that
was when the address that you and I spcke about earlier,
Highlands Drive, which I believe tc be in Georcie. And so
with regards to your prior questioning, nothinc would have
been sent to that Highlands Drive address in 2007 -- or excuse
me, 2002, because that address didn't go on file until 2007.

] OCkay. So ——

MR. SANTACROCE: —- co ahead, Your Hcrnor.

THE COURT: Oh, I was just goin¢ to say, sc the 2002
address would have been the Mallard Court address?

THE WITNESS: Correct.

THE COURT: Okay.
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BY MR. SANTACROCE:

l know where the letter was sent? Do you have personal

kncwlecge —-
A No, I do not have personal knowledge —-
C — ckay.
A —— ¢of to where 1t was sent.

MR. STAUDAHER: Yeah, I1'll stipulate to its
“ admission. That's fine.

MR. SANTACROCE: Great.

MR. STAUDAHER: If we can have it.

MR. SANTACROCE: Should I just mark it?

“ THE COURT: Well, we've already shown 1t tc them

THE CLERK: B3.

THE COURT: —- it will be B3 -- no, that's wrong.

BY MR. SANTACROCE:
o Do you want it back?
“ A I am fine without it.

o] We can make you a copy.

THE COURT: I'm sure —— ycu can Jjust access that
again ——

~ THE WITNESS: Correct.

THE COURT: -—- if you wanted to off the computer.
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MR. SANTACROCE: I have nothing further.

THE COURT: Oh, I know. There was scme confusion. I
need to make sure that the clerks are marking the exhibits
consistently. It's supposed to be letter desicneticn and then
the No. 1 for Dr. Desai and letter desigration and the No. 2
for Lakeman exhibits.

MR. STAUDAHER: Your Honor, we could just make it a
State's Exhibit, if that would be easier.

THE COURT: See, it should be CZ.

(Defendant's Exhibit C2 admitted.)

THE COURT: Any other questions from the State?

MR. STAUDAHER: No, Your Honor.

THE COURT: Any jurcr —— any juror questions for this
witness?

All right. Sir, there being no further questions,
thank you for your testimony and ycu are excused.

THE WITNESS: Thank you, Your Honor.

THE COURT: All right. And, lacies and gentlemen,
we're going to go ahead and take our afterncon recess until
about 2:30.

During the afternoon recess you're reminded that
you're not to discuss the case or anything relating to the
case with each other or with anyone else. You're nct to read,
watch, listen to any reports of or commentaries on this case

and any person or subject matter relating to the case. Don't
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do any independent research, and please don't form or express
dan opinion cn the trial.
it Notepads in your chairs. Follow the Marshal.
(Jury recessed at 3:17 p.m.)

THE COURT: Nemec for the rest of the day?

MS. WECKERLY: Yes. Well, he's the cnly one else —-
he's all we have.

THE COURT: Now, he may have to come back. I mean, I
| don't know that we'll finish with him, but we're ending at 5,
so —— you know, if it's 5:05 or 5:10 —-

MS. WECKERLY: Right.

THE COURT: -- or scmething it's fine, but —

MS. WECKERLY: Well, I'll let the Defense tell him

(Court recessed at 3:18 p.m., until 3:35 p.m.)
(In the presence of the jury.)

MR. STAUDAHER: Would vou like me to cet the witness,
Your Honor?

THE COURT: Oh, please.

THE MARSHAL: Thank vou. Everybody may be seated.

THE COURT: All right. Court is now back in session.
And Mr. Staucdaher, I believe, is getting the next witness.

THE MARSHAL: I'm going to yell at him for doing my
Jjob.

THE COURT: And then just please remain standing,
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facing that lady right there.
FRANK NEMEC, STATE'S WITNESS, SWORN
THE CLERK: Thank ycu. Please be seated. And please
| state and spell vour name.

i THE WITNESS: Frank Nemec, N-E-M-E-C.

THE CLERK: Thank you.

THE COURT: All right. Thank you.

Ms. Weckerly?

DIRECT EXAMINATION

BY MS. WECKERLY:

Q Sir, how are yocu employed?

A I'm a gastroenterologist.

C And can you explain to the members of the jury
your ecucationeal background that allows you tc work as a

gastroenterclogist?

A I did my undergraduate work at the University of
California Berkeley, studied bactericlogy and immunclogy.
Then I went tc the UCLA Schocl of Medicine. And after that an
internship at USC and a residency and fellowship at University

of California Davis.

o] And when did ycu start practicincg in lLas Vegas?
A 1984.
9] And in 1984 did you have your own practice, or

were you with other partners?

A I was initially in sclo practice.
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o And are you 1in solo practice now?

A No, I'm in a group with three other doctors.

Q Okay. And so you've been practicing as a
gastroenterclogist since 1984 until now?

A That is correct.

C Can ycu describe for the members of the jury the
process you co through when you perform an upper endoscopy on
a patient?

A Well, first we have the patient c¢ive informed
consent where we tell them the risks, the benefits, and the
alternatives to upper endoscopy. They're then brought to
the —— usually an ambulatory surgical center, which is an
cutpatient facility. They're kept NPO, meaning nothing by
mouth, and then they're put cn & gurney. An intravenous line
is_then placed by a nurse. The patient is ther wheeled into
the examining room. They're hooked up to monitors so we can
lock at their oxygen saturation and their respiraticns and
their heart rate.

The patient is placed on their left side. The
patient is given a light anesthetic, usually prcpofcl. The
upper endoscope 1s then intrcduced past the throet and down to
the esophagus, into the stomach and up —— down into the
ducdenum. The sccpe is then removed and at that time we do
the inspection, lcoking at the bulb and second portion of the

ducdenum, the antrum in the stomach; a retroflexion maneuver
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1s performed so it can look at the cardia fundus of the
stomach and then locok at the esophagus and vocal cords.
o; And typically what are —- what are you looking

for in terms of, like, cdisease for an upper encoscopy?

A Ulcerations, esophagitis, inflammation, polyps.

¢ All those. And biopsies are taken in scme
instances?

A If abnormalities are seen, ves.

C And that -- the procedure from —— from

introduction of the —— the instrument until it's removed, how
long does a typical endoscopy —— upper endoscopy —-—

A About four or five minutes.

C You also perform colcnoscopies, I assume, in

your practice?
A That's correct.
C And can you briefly describe what the process is

il A Well, the initial part is similar. The patient

for that proccedure?

is given informed consent; intravenous line is put in. They
previously had a bowel preparation the night before where
they're given, you know, GoLytely or Miralax to help clean out

| their castrointestinal tract. They're brought into the

| examining rcom, again on the left side. A digital rectal
examination is performed. An anesthetic is usually given

before the rectal examination unless we're concerned about the
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inadeguacy cf & preparation, in which case we would do the
rectal examination before the sedation.

After the sedation is complete, we introduce the
scope. It's advenced urder fiber cptic cuidance up into the
cecum, which 1s the upper part of the colon. We identify
specific lencmarks including the appendix -- excuse me, the
appendiceal or-fice, anc the ileocecal valve.

Anc then with the removal of the instrument, look at
the cecum, ascending colon, transverse colon, descending
colon, sigmcid colon, and rectum. At the end of the procedure
a retrofiexion maneuver 1s performed so we can look at the
back side ¢f the rectum that ordinarily is not visible upon
introduction of the instrument.

c Now, 1is there any ——- are there any professional
standards cr recommendations about how long either of these
prcocedures are suppocsed to take?

A The only benchmark is the colon withdraw time.
A paper was published by Doug Rex from University of Indiana,
I think it was in 2002, where he specified that a colon
withdraw time, an averace of between 6 and 10 minutes
cptimizes the ebility to detect adencmatous pclyps cf the
colon.

o And 1s that generally accepted or is that, 1like,
a debatable topic in the fielcd?

A I think there is some debate about -- about it.
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I think probably a more important metric to determining
whether or not you've got a quality colonoscopy program is the
adenomatous polyp detection rate, looking for adenomatous
polyps of at least 15 percent of men and 25 percent of women.

C Would you say, though, there's any correlation
between the amount of time taken during a procedure and the
discovery of disease or ——- or other 1issues?

A Well, that's what Dr. Rex found is that there
was a correlation between the scope withdraw time and the

albility to identify these polyps.

@] In your —— you have a gastroenterology practice,
correct?

A Yes, ma'am.

Q How many coloncscopies could you perform in an

hours' time?

A Probably two tc three.

C And are —— is there -- I assume there's a
turnover time for the procedure rocms?

A Let me just clarify that. If I was confined to
one examining room, it would be twc to three. I think it's
possible to do three or four an hour i1f you had two different
examining rcoms at —— at your dispcsal.

@) Okay. Anc¢ that would include, like, the - the
turnover time for the room?

A Well, one room could be turned over while
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minutes —— should you bill 15, you know, for —- the one unit
for 15 or doces it go to 2, but it's closer to 15. So I think
of it that way.

C You don't think like most people. This 1is
complicated. Let me -- if I understand what you're saying,
we're saying if we —— we start off with, let's just assume a
colonoscopy is 5, and I think we have -— well, I don't know
what we have yet. Froun ¢ to 5 —— 15 you would add how many
units?

A One.

@) And from 16 to —— oh, I didn't do that right.

From 16 to 30, what would you add?

A If the procedure was 18 minutes ——

C Right.

A —— 1t would be 1.

@) I thought 0 to 15 was 17

A It's 15-minute increments, but if —— if the

procedure is 18 minutes, that extra 3 minutes i1s not encugh to
get you to the second urit.

) Well, if I'm —- so vou're saving 1f I'm between
16 and 30 minutes -—-

A No, I didn't say that.

C Okay. Go ahead, explain to me again. I didn't
get it.

A That's why I was saying I con't think that way.
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o) Okay. Well, let me do it this way: Let me just

give you a time and maybe you cen walk us through it. Let's
say I have a procedure that lasts 12 minutes, and I don't have
a —— a modifier, ckay? Let's keep it simple. There's no,
like, somebody with a cardiac problem that I'm going to have
IIto add some kind of patient modifier, okay? So just the
colonoscopy and it lasts 12 minutes, what's my bottom line?

A One.

Q All right. It's only one unit?
A Because it —— it falls the closest to 15
minutes, you know, for one.

Q Would you add -- would you add that to five

units —— the base?

A Yes.

C Okay. That's where I was disconnecting with
you. SO ——

A Oh, okay.

C -— what I -- what you're saying is we have a bit
of a formula. You do a coloncscopy, you get five units
automatically; 1s that correct?

A I'm not familiar with what the base unit is for

colonoscopy. I did not research that.

Q Okay. Well, just for purposes cf this

" discussion, let’'s assume it's five.

A Okay.
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C And assuming it's five. What I understand you
to say is you take the base unit and you add the time units.
And so if I have a procedure that's between 0 and 15, I get
another point for a total of €& units, correct?

A Yes.

“ c And then, if I have a procedure that is between
16 and 30 minutes how many mcre points do I get?

A It depends on the total mirutes.

@) Okay .

A Not a differentiation on the 16 to 30 or the 31
to 45.

o Okay. Well, let's say, then -- let's say I have
a procedure that's 18 minutes; how many points should I get?

A One.

e One point?

A CMS says for anesthesia services furnished after
January 1, 1994 —— this is CMS transmittal 1324.

e Mm—hmm.

A For anesthesia services furnished on or after

January 1, 1994, carriers compute time units by dividing
reported anesthesia time by 15 minutes. Round the time unit
to one decimal place.

o) What does that mean?

A Well, that means if it were 18 units, you know,

you divide that by 15, that gives you 1 unit, and you could
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cnly go to one decimal place so it's still just 1 unit lbecause
it would be 1.0 whatever.

THE COURT: So if it's 1.5 or higher you rcund up,
and if it's —— is it that rule we learned, you know, in
school, 1.4 or lower you round down; is that how you do it?

THE WITNESS: You rcund the time unit to one decimal
place. So if it was 1.49 then yes, you would round it to 1.5.

THE COURT: 1.5, and then you'd go tc 2 units,
correct? Or do you keep it at 1 point —-

THE WITNESS: You keep the decimal -- one decimal
rlace.

THE COURT: -—- you keep the decimal. So it's not
that you round up to the largest whole number --—

THE WITNESS: Right.

THE COURT: —— you round to the —-

THE WITNESS: To the decimal place.

THE COURT: —- the decimal point —-

THE WITNESS: Mm—hmm.

THE COURT: —- so 1.47 would be 1.5, 1.42 would be
1.47

THE WITNESS: Right.

THE COURT: Is that what you're sayinc?

THE WITNESS: Correct.

THE COURT: Okay.

THE WITNESS: Correct.
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I MS. STANISH: Got it?
THE COURT: Do you have it, Ms. Stanish?

II MS. STANISH: It doesn't matter; people —— they get

it.
BY MS. STANISH:

] So go —— 1if I have & procecure, then -—- I'm just
going to put 16 tc 30, coing back to my example. I have an
18-minute procedure, okay? And I -- it's five units, remains

the same assuming that's the base, and then what's my time

unit? Are you telling me -- whet do I put there for a —-—
A One.
C One? So then there's no difference between a ——

“ what did I say, a 12-minute prccedure and an l€-minute

procedure?

A Not according to the CMS guideline.

0] All right.

A Which is a code where I'm bound to follow.

C Understood. What if I have now a procedure that
is —— I'm just -- pick a number in between there. How about
32 minutes? Five base units plus —-— how many points do I get
if it's — time units do T get if it is a 32-minute procedure?

A It would be —— in my head 2.1 off the top of my
head. 1'd have toc write it down. 32 minutes?
0 How about 31 so we don't have tc do a —— how

“ about 31 minutes just so you don't have to mess with decimal
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points?
A Okay. It would be two.
o Okay. Good. Two. Now, the —— so in this case
it's going to be seven units?
| A But I still have & problem with it. 30 —-— the
16 to the 30 —
Q Okay.
A — and the 31 --
) The —- oh, because of the —
A -— to 45.
l Q — decimal. I'm sorry. So I'll change that for
you based on our hypotheticals.
l A Okay.
l e And so what I —— just to kind of summarize what

Iyou've told us, if it's a 12-minute procedure you're going to

mve—————

get a total of 6 units, correct?

A Correct.
o] If it's an 18-minute procedure you're going to

llget a —— it won't change, you're going to get € units?
A Acccrding to the CMS guideline, that's the way I
" would calculate it.

Q And do you know if it would change if you did a

l|29—minute procedure?
A I would — let's see. A calculation in my

head ——

P
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¢ I've got a calculator if you need 1it.

A — I'm coming up with 1.0-something.

C So it would —-- okay. All right. When you get
these total units, let's just say -- let's use this 18-minute
procedure here. It —— or I guess you could even use the
12-minute procedure since it's the same unit, what 1s the next
step in calculeting the value of the anesthesia service in
this hypothetical?

A You have to lock at modifying units. The
modifying units —- anesthesia, when they do a pre-evaluation
on a patient based on the patient’'s age and medical history,
they give the patient ar anesthesia classification, and the
clasgification is, like, 1 tc 5, 1 being the healthy patient,

et cetera. If thev're basically healthy and they're 79 years

o0ld, then you would probably —— the ASA classification would
be a —— you would get 1 point for the age factor because the
medical history is still good. And then as the —— it's called

ASA, the classification system.
Sc as the classification goes up, the more points

that would be added to the modifying units.

Q Okay. So it would be something you wculd add.
I1f T had a — is the —— it —- let's just, for the sake of
argument say there's no -- well, nc, I guess we should say —-

are there usually modifiers, do you know, in the world of

anesthesia billing; if you know?
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A Modifiers or modifying units?

o; Modifying units that you would —-

A Ckay.

C — actually add to this formula.

A Yes, for the ASA —— the anesthesia
classification.

o Okay. And the —— so we would have to have
additional information on whether the patient requires -- has

some condition that supports closer monitoring or something
like that?

A Yes, the medical records should contain
sufficient documentation to support the ASA classification
that anesthesiea is giving.

THE COURT: Anc is that scmething the
anesthesiolocgist cr the anesthetist would then calculate,
like, you know, I have a 92 year old with a heart condition or
whatever they're going to consider, they then calculate the
modifying units?

THE WITNESS: I don't —- I doubt very seriously if a
physician or a CRNA ——

THE COURT: Would dc that.

THE WITNESS: -- would be involved in the billing.
It — they could —-

THE COURT: Okay.

THE WITNESS: —- be. Whoever does the billing —
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THE COURT: ©Oh, okay, would figure that out.

THE WITNESS: —- they would know based on the ASA
classification —-—

THE COURT: I see. Okeay. All right.

THE WITNESS: —— what number units tc put with it.

THE COURT: CQkay. But you know what —-
BY MS. STANISH:

C But tc kind of --

THE COURT: -—— 1I'm sorry.

MS. STANISH: -- oh, I'm sorry. Go ahead.

THE COURT: No, I was going to say let's take a
quick —

MS. STANISH: OCkay.

THE COURT: -—- bkreak.

MS. STANISH: Okie-doke.

THE COURT: So we'll teke about 10 minutes.

And, ladies and gentlemen, you're reminded that
during this quick recess vou're not to discuss the case or
anything relating tc the case with each other or with anyone
else. Do nct read, watch, listen to any reports of or
commentaries on the case, person, cr subject matter relating
to the case. And please don't form or express an opinion on
the trial.

Notepads in your chairs. Follow the officer through

the door.
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(Jury recessed at 11:16 a.m.)

THE COURT: Ma'am, what time is your flight today?
THE WITNESS: Oh, it's tomorrow morning.
ll THE COURT: Oh, okay. So we don't have to worry
about vyou.
ll THE WITNESS: Don't tell them that.
“ (Off-reccrd colloquy.)
(Court recessed at 11:16 a.m. to 11:35 a.m.)
II THE COURT: Kenny, bring them in.
MS. WECKERLY: Judge, we have —— besides Ms. Syler we

Ilhave another witness here this morning, and he's also out of
'state; and Dr. Nemec can't be here until 2:30. So we're
hoping to put on the third witness this morning, and then just

Ildepending on where we are.

THE COURT: What time is he leaving?

ll MS. WECKERLY: He can fly tonight. I Jjust —-—

THE COURT: Okay.

MS. WECKERLY: -- I just thought, like, if there's
possibly time we'd like to dc him this morning. I get that we
can't ——

THE COURT: Yeah, I mean, I just don't like to —
it's hard enough sitting here that when they're really
starving, so that's why I like to --

MS. WECKERLY: Okay.

THE COURT: —— bkreak by 1:00 —
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MS. WECKERLY: Yeah.

THE COURT: —- 1:15. You know what I mean, I don't
want to break for lunch at 2.

MS. STANISH: ©No, I cen't either.

THE COURT: Anc I know Nemec's coming, what? You
said at 2:307

MS. WECKERLY: Yean.

THE COURT: Okay.

MS. WECKERLY: Well, I —— I guess what I'm saying is
it either needs tc be a long lunch —-

THE COURT: Oh, okay.

MS. WECKERLY: -- or something. Maybe we can do the
direct to him or somethinc?

THE COURT: Okay.

(Pause in the proceedings.)

THE MARSHAL: Ladies and gentlemen, please rise for

the presence of the jury.
(Jury entering at 11:37 a.m.)

THE MARSHAL: Thanks, everybody. You mey be seated.

THE COURT: All right. Court is now back in session.
Ms. Stanish, you may resume your Ccross-—-examination.
BY MS. STANISH:

o] All right. Rack to the math. So we've —— we've
talked about the base unit, the time units, the —— what was

it, modifying units. What's the next step in the equation?
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l| A Sometimes there mey e modifiers on codes —— the

Is there more?

CPT codes. For instance, if it's a CRNA, they would have a
certain modifier cn the —— the anesthesia code. If it's an
anesthesiologist, an M.D., there wculd be a certeain modifier
for that.

] @] You know, since we're talking about CRNAsS 1in
this case, you —— do you know whether the CMS has a particular

||modifier for a CRNA without supervision?

Il A Yes, they do.

Q What is that mocifier —— do you know how many
points it is? Or maybe I misspoke ——
Il A QO — I think it is QO —-- QX for with supervision
—-— Q7.
l o Okay.
I A Q7.
|
0 And is that Q7 worth any points or —- according
to CMS?
I A Not to my ——
Q What —
u A —— knowlecdge. It just —
o —— s0 it does nothing?
A —— differentiates who gave the anesthesia.

Q All right. So it doesn't affect our —- our math

here on what is the value of anesthesia service?
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Il A Not to my knowledge —-

; All right.
II A —— it doesn't.

Q Now —— now that -- is there anything else that
“ needs o be added besides base unit, time unit, modifving
Ilunits?

A Not — not to my knowledge. It --

“ o) Then what's the next step in determining the
value of the anesthesia services?

ll A The — this information has to go on the claim
form and the —— the 1500 that you were talking about.

Q A1l right.

A And the -- this claim form has all the
identification information about the patient, it has diagnosis
coding, which is a separate kind of coding. That's called

I ICD-9. Internaticnal classification of ciseases.
C They know that.

Fl A t's the ninth editicn.
Q They know that.

II A They know that?

Q You don't have to explain it, they kncw that.

II A So ICD-9 codes have to go on. Then there's a
section for the CPT codes, which is actually the billing; and

Ilthere are different columns to indicate the code, how many
units, what is being billed. You know, for instance, if
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something was $50, you'd —- they would have a column for the
$50.

" The bottom section of the form —— Block 31, the
lower-left-hand corner of the claim form is the actual
llprovider of service who actually performed. And, vyou know,
then there's a block for their address, and, you kncw, where
“ to mail the money to if it's via U.S. Mail; but like I said,
most of it is electronic now, but it's still all that

information, it's Jjust electronic.

Q Mm-—-hrmm.

A And there's one particular klock and frequently
l what the block will say —— it's for the patient's signature -
and frequently what the block will say is signature on file.
And what that means is all those forms you sign when vou go to
" the doctor’'s office or the hcspital or the ambulatory surgery

center, all those forms, you know, you're agreeing that if
" this insurer, whoever it might be, needs to see my medical
records, I'm giving permission to release those reccrds. So
that's part of what you're signing. And that's why it will
“ say signature on file. Tt's been many, many years where there

was actual patient signatures even on the paper claims.

9; So going back to the value of anesthesia

service, now that we —— once we have the bottom iine on the
number of units, so for instance, six units for a 1Z2-minute

procedure, do we have to multiply it by something tc --
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A Yes, you —-
Q —— get a dollar figure?
A — usually insurers have per unit -- so many

dollars per unit, so then they would have to multiply it.
C And it -- is that what's referred to as the
conversion factor in the world of CMSE?
A Yes.

C And is there an additicnal multiplicetion

regarding the modifying percent —- modifier percentage, 0r 1s
that —— am I wrong on that?

A That I don't know or don't recall, either one.
I don't —— I don't recall that.

C Is it in -- 1in your notes up there or that

document you have, does it refer to that?

A There —— there's -— on this CMS document there's
information, you know, if someone was supervising -— an
anesthesiologist was supervising more than one case, there's
those kind of figures, if you will, but I don't think this
particular cne that I recall has any —-

Q No more math?

A -— no more math that I can recall.

o) Good. So then what we basically do is come up
with our total units, and then we —— come up with our total
units and multiply it by whatever dollar figure —- is it —-

what do I call this, a rate or —— conversion rate, 1is that
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what you -- we agreed on or what is 1t?

A Unit price is what I —-

C Okay.
A — always --
C Price.

— referred to 1t as.

T

C And that -- so basically if T —— if I wanted —-
well, I don't know if I have to go that far. So total units
multiplied by whatever the unit price is is going tc give me
the value of anesthesia service?

A To my recollection, yes.

C And that's going to be the check that's sent to
the provider?

A Yes, it's usually —- if it's Medicere —- well, a
lot of large insurers do it as well —- it's a once-a-month
check. And this is a very large check, say $10,000. And then
attached to the check is an explanation of payment. And on
the explanation of payment it will have each individual
patient listed where you file the claim, here's what you file
for this date of service when the procedure was done, and
here's what vou billed, and here's what we're going tc pay
you, and here's what —- if there's secondary insurance, you
know, you can bill it, and here's what you've got tc write off
it's noncovered.

e Okay. So they kind of buncdle all ——
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il A They bundle it.

Q —— the claims together and one big payment with
“ the details on what i1t includes?

ll A Yes.

C And then if there's any claim that's denied for
i

some reason, there would be a —— scme —— 1 bet another code
for that?

A Absclutely another code.

e We're not going to go over those. Are there
hundreds of codes for denial?

A I've never counted them; there's quite a few.

C All right.

A And there's usually a — the most frequent codes
for denial, most providers —— the bill — whoever dces the
billing, they're familiar with those. They don't have to look
Ilthem up anymore to see what they mean. They already know what
they mean.

" o Okay. A couple more areas I want to cover with
you. On the Form 1500, the CRNA is deemed to be the provider,

llcorrecz?

A Yes.
“ ¢ In the case of a Q7, is that the --
A Yes.
i Q —— modifier, a Q7 being a CRNA who is able to do
the —- administer the anesthesia by themself?
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A Correct, without medical supervision.

Q Aside from the operating physician, of course?

A Right. He doesn't —— unfortunately doesn't
count for that, fcr want of better terms.

c Well, they make their money by some other
code ——

A Exactly.

o —— right?

A Absclutely.

C All right. And the —— on the 1500, then, to the
extent it is a CRNA who is performing the administration under
that 0Z code that you told us about, is -- their name will
actually appear as the provider on the Form 15007

A It should, Block 31, the lower-left-hand corner
of the cla:im form should be the actual provider of services —-

C And ——

A —— that actually administer, in this case, the
anesthesia. Block 33, which is the far-right-hand corner of
the claim —— the 1500, that is the one if this CRNA worked at
the —— at the ASC; then in Block 33 you would have the ASC
name anrd their address. That's like who to send the payment
to.

¢ Okay. So the check goes to the facility, not
the individual —-

A Usually, yes.
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o) —— CRNA?

A Yes.

Q And that would be common in a setting where the
CRNA 1s an employee of the clinic?

A Yes, and then the CRNA would just get a salary
cr an hourly rate, however they're paid, and they would be
paid by the ASC, but the ASC would get the insurance check, so
to speak.

C Just a couple other areas, ma'am. Is the -- do
—— on the 15 —— Form 1500 it appears that the provider puts a
charge, whether it's anesthesia $560, but am I to understand
that it is this formula that we've been discussing for a while
that actually determines the amount of the check, nct what “he
provider puts on that block? Do ycu know what block that's

on, by the way?

A No, I would have to count backwards ——

e I've got it —-

A -— to get —

; —— just was testing you. I figured ycu would

know what block on the 1500 Form is the charge of the
provider.

A It's probakbly around Block 28, 29, somewhere
around in there.

o Let's check your credibility. Can't even read

this. Pretty small but it's probably you're about right.
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A Okay.

Q — but that charge that the provider puts in
whatever block that is that I can't see, it is not that charge
that they cet. They don't get that amount that they put on
the Form 1508, correct?

A It's very rare. It's very rare.

C Okay. They get what is the bottom line on that
equation that we just discussed?

A RBased on that formula, so to speak, and based on
the fee schecduie.

C Ckay. And do some providers, if you know,
simply say time doesn't matter, you get a flat fee?

i A Well, many services rendered it 1s a flat fee

l based on the code. Some services are based on time and other

services are —— it is what it 1is. Whatever that thing is,
that's all it is. There's nc —— 1it's not based on time.
| o Is that something that's just determined by the

insurance company or agency that instead of using this formula
I from CMS because it's just too complicated or whatever, we're
I going to give vou a flat fee for anesthesia service?

A T am not familiar with anyone that does that.

It may occur, but I am not familiar with that at all.
C In your experience, do most medical groups have

third-party billing companies to deal with all these numbers
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A I don't know what the percentage would be. Many
groups —- medical groups or medical companies will have a
separate billing company. Many employ people within their own
facility with the proper credentials that can do the billing
right there from their own office or facility or hospital.

Q You know, you reminded me of one more area I
needed to cover. Thank vou. Credentials. In order for a
medical group to —— well, in order for a CRNA, for instance,
to be on one of these Form 1500s, do they have to be
credentialed?

A Oh, absolutely ——

@] Now, what is —-—

A —— they should be.

o) - and what does that mean exactly?

A Basically, it means that whatever company that's
going to employ any person that has credentials, then they —-
I hate to use the word "investigate," but they determine if
the credentials are real, that the state did license them to
practice under that name, to practice whatever their
credentials say they should be doing. They just want to make
sure that this person is who they say they are. They check
their background for employment history, check with the state
licensing boards, and every state has those.

So I guess they vet that person to make sure that
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they are who they say they are and that they can practice
whatever that is. Like, I'm an RN so they would check me out
to make sure that I had an RN license, I was licensed by the
state for the practice of nursing.

C Okay. Anc what about the medical group itself,
the facility that, vou know, employs the CRNA? Do —- do
insurance companies reguire them tc have some kind —- those
facilities to have some kind of credentials? I mean, if I am
a doctor with & group, how is it that I cet the magnificent
Blue Cross/Blue Shield to cover my patients?

A The —— the croup would do all this before they
would hire you, that yes, you are a physician, let's say, and
to make sure that you're licensed as a physician in the state;
and then the insurer anticipates that this grcup and —— has
done this. Additionally, the insurer —- the large insurance,
they make sure —- and this includes Medicare -- they make
sure, once again, you are whC you say you are, you are
licensed, everything is correct. And then you can become a
participating provider with Medicare or any other large
insurance —- any insurance group versus —--— and most
practitioners want to be participating providers because the
patients that have that insurance or don't want to go to
people for healthcare services if they're nonparticipating
because that's a different rate, and then you would have to

pick up the difference, so tc speak.
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Fl Q And are there —— I bet there's requirements for

ll A Absclutely.

credentialing ——

Q — all richt. And dc you know in the world of
P GI —— ambulatory surgical centers, is there a particular
" agency that does the credentialing, 1if you kncw?
| A There are so many agencies out there with many
different acronyms that certify, inspect and then certify all
" different kinds of places, and it's supposed to indicate then
llto the insurer, tc the public, that quality care would be
given if they meet all the standards of care.
" Q Well, thank you kindly.
MS. STANISH: 1 have no further questions.
THE COURT: All right. Mr. Santacroce?
” MR. SANTACROCE: I have ncthing further to add.

THE COURT: All right. Ms. Weckerly, any redirect?

MS. WECKERLY: Yes. DMargaret?

“ MS. STANISH: Yeah.
MS. WECKERLY: Can I have your value [inaudible]?
MS. STANISH: My -— this thing?
MS. WECKERLY: 1 —— yezh.
MS. STANISH: No, sure you can.
MS. WECKERLY: Just for & minute.
“ MS. STANISH: If you can read 1t, there you go.

MS. WECKERLY: I can read it.
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|I REDIRECT EXAMINATION
BY MS. WECKERLY:
ll Q Ma'am, you actually examined patient files
llrelated to this specific case, correct?
A Yes.
ll o Okay. I'm goinc to bring some cf those to you.
II MS. WECKERLY: And for counsel's reference —— I'm
just using the green files because this is what she reviewed,
llhmt it's all the same people.
MS. STANISH: All richt.
MS. WECKERLY: May 1 apprcach the witness —-
THE COURT: Sure.
MS. WECKERLY: -—- Your Honor?
BY MS. WECKERLY:
Q I'm going to start with Stete's 47A, and this is
a patient -- it will be 47C, and this is Kenneth Rubino. And
can you look at that file and tell me if there are those
modifiers noted in here notinc the things that, I guess, say
that he may be a risky patient for anesthesia or a patient
’lwhere you could note that in a reccrd and mavbe add a unit or
something because the —-— the patient is a little bit
||compromised? Is there anvthing noted for Kenneth Rubino in
terms of a modification?
Il A Yes. On the preanesthesia evaluation the ASA -—
Q Mm—-hrmm .
|
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A —— classification is a 2. Meaning that there is
probably some systemic disease process. It also says the
f'patient is hypertensive -- high blcod pressure. So that's
I'probably what brought about the —— the ASA classification of
2.

il
0 And then would that mean that the units are

worth more or that you can adc¢ & unit or how does that —- how
does that work?

I think a 2 is a —— is one unit, I believe.
Under the CMS guidelines?

Yes.

Okay.

bR O S © R

I'm sorry, a 2 is zero units.

o Okay. So even if you're a 2, ycu're

l| hypertensive, and you have some sort of disease, you don't get
i to add anything?

|i A Right .

Q Okay.

A One unit starts at ASA classification of 3.

o; Okay. So he's a 2 but that doesn't -- but you
Idon't get to add anything for that; is that fair?

Right.

On —

But you still have to have the classification.

(OIS © R

Sure. Now, let's —-
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A The documentation is slim.
l ¢ Brief documentation --
A Brief.
" C — as to that classificatiocn, fair to say.
Okay. Let's move to —— this 1s Sonia Orellanz and this is
I 47D. Can you 1look at her —- her reccrd anc tell me if there's

any modifiers on her that would make it possilble to charge
| more for her anesthesia?

“ A She is listed with an ASA classification of 2.
I can't —— the only thing I can see where they came up with a
IIZ based on their documentation is they just gct the word
thyroicd written.

" o Okay. So another instance of maybe slim
documentaticn for how ——

I A Yes.

@] —— but she's still a 2 sc you wouldn't be able

" to add anything because she's not vet a 3, right?

A Right.
o Okay. Let's move on to the next one. This 1is
Gwendolyn —- thank you —— Gwendolyn Martin, anc this is for

the record 47E. Can you look and see if there was anything
! that you could add because of her health status?

A Let's see what the date on this is. This was an
F interesting one that I reviewed. I was —-- the date of service

llin question was 9/21 —-—
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C Mm—hrnm .

A — so I reviewed 9/21. But as an euditor -- a
medical reccrd auditor and reviewer, whatever is there I'm
going to review and frequently it's because ycu want to always
give the benefit of the doubt to the provider. So I want to
review everything they've got so that I can try to, again,

give them every benefit of the doubt that you're

documenting —-— that your documentation is sufficient —-
C Okay.
A -— to support codes that would be billed. So 1

looked at 9/21 for —

C Gwendolyn Martin?

A —— yes, it was an endoscopy with a bicpsy. And
the ASA classification, anesthesia classification was a 2.
There was nc documentation of any systemic disease at all,
which should be, if it's a 2. So in reviewing the file —- and
again, that was 9/21 —- there was 9/20, the day befcre, the
patient had a colconoscopy and the ASA classification was a 1.
So it would be very unusual that in 24 hours you would go from
al toa 2 as far as anesthesia is concerned, unless the
eveninc of the 20th you had a heart attack or something, I
don't —— you know, some catastrophic event would occur.

And I found that in several records, by the way, you
know, where just within one week or cne day the ASA

classification would change. And that lends itself to very
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poor, insufficient medical record documerntation. And the
reason that's so important, and I certainly feel very strongly
abcut this, you don't know who is going to be taking care of
you —— who may be doing the next procedure on you.

Anc this provider, whoever it is, dcesn't know —-—
what if something happened tc this provicder that did this
procedure and then even the person -- let's say the person
gave him anesthesia and the GI doctor were in a car ¢cing to
dinner tonight and they were in a car accident and were
killed, but yet, you know, this patient coes ir next week for
the next procedure, let's say. Then that next provider has
got toc rely on this.

It is —— it is your health record. Everycne should
want it to be as accurate, as thorough as possibie for quality
healthcare. 1 feel very strongly about that. And then you've
got the billing issue because what's in here should support
what you're billing.

Q So if I understand ycu as to Ms. Martin, her
classification as tc how risky she was to put under anesthesia
changec from the 20th to the 21st, but there's still no
documentation of why she was a 2 on the Z1st?

A Correct.

Q But even as a 2, under the guidelines ycu're
not allowed to enhance the cost of the anesthesia —-

A Correct.
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¢ —— they give? Okay.

A Because that's a zero —-

C Still a zero.

A — additional units.

C Okay. Now, let's move onto 47F, and this 1s
Rodolfo Meana. Can you see how he was classified in terms of
a risk for anesthesia?

A I'm looking for the anesthesia form.

C Is it on the other side or no?

A It shouldn't be.

o We may have to pull his court record. We can
come back tc him.
I A Probably sort cf got stuck somewhere else.
o; Oh, there it is.
il A Oh, here it is. It's the very last page. For
9/21 his ASA classification, anesthesia classification was 2.
“ And hypertension is listed.

o Okeay.

A So he —— his classification is a 2. So it would
be zero units according to the scoring system —-—

Q Okay .
" A — 1if you will.
o; Now, let's look at Patty Aspinwall, and can you
“ see what her classification was?

A Her classification is a 1. And there's no
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documentation on the anesthesia preevaluation of any disease.
There —— there are certain parts that are just left blank that
should have been filled in ancd they're blank.

o But still a 1 is no —-

A No.

— not allowed to enhance.

= )

No, no units, correct.

All right. ©Now, let's look at Carole Grueskin,

L@

please. And, sorry —— can I just submit that, 47H for the
record.

A Okay. This patient on 9/21 the classification
was a Zz. And this is an example of when you lock mcre --
delve more into the medical record because on the anesthesia
preevaluation there's nothing listed indicating there's any
type of systemic disease.

o So the —-

A Which a 2 says it is. So then, you know, you go
lockinc and reading every single page trying to find cut, you
know, what brought about the 2 because this same patient two
days before had a procecure and they were alsc listed as a 2
and also no systemic disease or anything listed to determine

how dic you get tc a 2.

Q SO ——
A How did you arrive at that as an anesthesia
person —— practitioner, how did you arrive at a 2 on both days
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I two days apart? PBut at least it was the same classification
that time.

C Right. So she's a 2, no documentation, but also

no enhancemert because it's not yet a 3.

A Correct.
l c Okay. Anc just —
A So that really is a —— has to dc with a
' quality-of-care issue rather than a billing issue since no

units were acded, but, you know, what about the quality of

care? You kncw, on one hand you're saying this person is a
" little sicker, but yet there's no documentation of why they're
sick.

C And this is 471, and this is Stacy Hutchinson.
lf And what's her classification?

A She had a — on 9/21 her classification 1s a 2.

And it's marked hypertension. But no units wculd be added for
that; it would be zero.

C Okay. Anc¢ this is Michael Washington. And
that's 47J.

A This was July 25th and his classification is a

3. Well, when I see an ASA classification going up, then you
definitely need tc see documentetion of medical history. So
one thing I do is I look at the age. That's not always an
indicator because this patient was 67 years old, but that

doesn't mean that you're sick just because you're 67. You
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could be, you know, quite healthy.

They've got hypertension marked, diabetes, the
patient had a heart attack, they've got coronary artery
disease, and the patient had a stent placed. So, ycu know,
this —— you can see this patient is sicker. At least there's

some documentation.

C He's more compromised, correct?
A Yes, he's a more compromised medical individual.
And that kind of documentaticn —-- it even talks about an

irregular sinus rhythm, which just means coming out the top of
the heart.
C So that would ke one that you cculd enhance

because he's a 3 —

A Yes.

¢ -— right? Okay.

A So that would be one unit.

o] And if I could just have you look at cne more,

please. And this is State's Exhibit 1. And it's the record
for Sharrieff Ziyad. Can you look at his classification?

A Classification is a 2 by anesthesia. And they
have documented cirrhosis of the liver and hepatitis C. So
that patient is compromised. You know, I would —-— as soon as
I saw hepatitis and cirrhosis, I would start looking further,
wondering 1f maybe this patient should be a 3. You know, that

would be my thinking as an auditor and --
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C Sure.

A —— as an RN. This is not one I reviewed. So I
don't know if you want me to look at that any further or not.

Q Well, I mean, you can if —— if you want, but in
I any —— the classificaticn he was given by the CRNA was a 2 ——
Right.

—— 1s that fair?

A
Q
A It was 2, so there wculd be no units ——
o) Asscciated?
A —— right.

o So cut of ail these files that I just went
through, the only one that wculd be allowed tc enhance the

anesthesia billing woulcd be the one for Michael Washington

because he was the cnly 3, richt? Because he had all those —-

A Of those vou showed me, vyes.

C —— he had all thcse health issues.

A Correct.

C So those modifying units —— I mean, there's

various classifications thet we went through, but none of that

would affect what they could have charged for anesthesia

]
except for Michael Washington?

A Correct.
o Now, Ms. Stanish showed you this value of
anesthesia ——- this is a really nice chart she made.

MS. STANISH: I thoucht so.
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BY MS. WECKERLY:

Q And this -- and the —- the timinc¢ that she put
on it, which is 0 to 15 and 16 to 30, you had discussions with
her about how —— like an 18-minute procecure would still be
one unit because it's closer to 15 minutes rather than 30 --
that's how I think of it; is that right?

A Yes, the real thing is you would divide it by
15, but because it's 18 you know it's very clcse to the 15
SO ——

@) Okay. Yeah, that —-

A —— but technically ——

o — I mean, my way is a lazy ——

A -— you would still have to divide it by the 15.

C Right. Are there some insurers, though, that
don't do what Medicare does and do they just say, Lcok, if you
go over 15 we'll give you ancther unit? Are there some
insurers that don't follow the Medicare standard of where
you've got to get closer to cne unit or the other?

A There may very well be. I'm not familiar in it
Il—— familiar with anybody that does that, but there could be.
o; Okay. But according to the —— the CMS standard

or the — the federal standard, there is some calculation made

on the units?
I A Correct.

“ Q Thank you.
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THE COURT: Anc that goes tc this next —-- a juror
question —— were you done? I'm sorry.

MS. WECKERLY: No, if I —— I'm almost done. If you
-— you can interrupt me if you want.

THE COURT: Well, okay. Since 1 already have. So
the juror in this just cces irto what Ms. Weckerly has said.
Anesthesia time in the increrents c¢f 15 minutes, 15 minutes
equals 1 unit. So say, for example, vou had a 2Z-minute
procedure —— impressed the jurcr did all the math —— that
would be 1.4. So would that equal one unit?

THE WITNESS: Well, vou bill it with one decimal
place.

THE COURT: So it wculd be ——

THE WITNESS: So it wculd be 1.4.

THE COURT: Okay. Let me make this easy then. let's
just say a unit is equal to $100.

THE WITNESS: Okay.

THE COURT: So for 27 minutes would that be
reimbursement at $100 or reimbursement at $1407

THE WITNESS: To tell vou the truth, I never got into
that end of it.

THE COURT: Okay.

THE WITNESS: You know, I wculd know that here's the

fee schedule

|
|

THE COURT: Okay.
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THE WITNESS: -- but do they actually -—-

THE COURT: Well ——

THE WITNESS: -- do these calculations because so
many insurers are so different --

THE COURT: Okay.

THE WITNESS: - I never, you know, there was only so
mach room in my brain for information anc I thought —-

THE COURT: Okay.

THE WITNESS: -—- I could leave that cff.

THE COURT: Okay. And then —— so for it to be 37
minutes — I'm sorry. So for it tc be 3 units, you're not
sure if that would be 37 units ——

THE WITNESS: Three units?

THE COURT: —- I mean, 37 minutes. I'm sorry.

THE WITNESS: To get to three units, but, you know,
you could just kind of multiply 3 times 15 and that brings you
to 45. So I would have to literallyv do the math —-

THE COURT: Okay.

THE WITNESS: —- divide 37 by 15 and it would wind up
being some kind of a decimal because it —- you can only do one
decimal place.

THE COURT: And that -- if I understand you ——
depends on the insurer whether it's rounded up or whether
they're reimbursing with the decimal? Meaning, like, 1.5,

whether that's 2 or whether that wculd be 1.57?
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THE WITNESS: Right.

THE COURT: Okay.

THE WITNESS: Because I Just am not familiar --

THE COURT: Okay.

THE WITNESS: -- encucgh with all the -- there's so
many different insurance companies. 1 guess ir a perfect
world —— perfect healthcare wor.d -- here's & set of rules and
everybody follows them. How I wish that were the case.

THE COURT: That would meke it easier?

THE WITNESS: Oh, yes, it wculd.

THE COURT: All right.

THE WITNESS: It would be a whole lot less gray.

THE COURT: Okay.

THE WITNESS: Be more black and white, which I would
far prefer.

THE COURT: Okay. Ms. Weckerly, co ahead.

BY MS. WECKERLY:

@) And so in the Medicare or federal standard,
there is that decimal calculation as to the units, at least,
based on the time, correct?

A Yes.

Q Okay. Eut a —

A To arrive at the units. 1 can't really say how
Medicare reimburses. You kncw, I don't have a fee schedule in

front of me, so...
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o] Right. And -- but other insurers might just
round up to the next unit?

I' A They might if it's, you know, like, 1.5 or more

I| they may go to 2, or if it's 1 —-

) They could have their own --
A — a 1.4 or less they might just leave it at 1.
They might veryv well do that.

) Now, Ms. Stanish asked you a lot about the CPT
lIcoding, and my understanding of what you were talking about is
how actual procedures, like medical procedures, are coded for
billing, correct?

A Correct.
" 0 And you said that you didn't have the medical
procedure codes from 20077

A Correct.

C So you don't know what, for instance, the
medical procedure code is for a colonoscopy?

A No. It might very well not have changed since
2007, but I cdon't know that for a fact. Sometimes if
something changes they —- it will only change one digit even
" because of some other code they've added, so...
Q Now, you told us yesterday, I think, that under

the CMS standard, anesthesia time is calculated as face time,

essentially with the patient from the procedure room until

they drop them off in recovery?
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A Absolutely.

o Was that the definition back in 20077?

A Yes, to my knowledge it has been the definition
for the start and end of anesthesia since 199%4. You know, I
didn't find anything prior tc that.

c Okay.

A But after 1994 thet was the definition of the
start and end of anesthesia time.

@) And you, think, testifiec yesterday that
you're not allowed to be billing fcr two patients at the same
time, or you can't overlap time in terms of anesthesia except
for that one example of a doctor supervising CRNAs?

MR. SANTACROCE: I'm golng to object. This has been
asked and answered on direct. She's just coing thrcugh direct
all over —-

THE COURT: Well --

MR. SANTACROCE: -- bevond the scope of cross.

THE COURT: -- overruled.

BY MS. WECKERLY:

QO It — your —- my understancing is vou can't
cverlap or bill for two patients at the same time?

A No, you cannot.

o Was that the rule back in 20677

A That's -- yes, that's always been the rule.

¢

Okay. And you told us that you can't bill for
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more hours than there are in the wcrkday?

A Absclutely not.

THE COURT: Yeah, you are exceeding the scope of
cross, Ms. Weckerly, so...

BY MS. WECKERLY:

@) Well, I just want to clarify, was that the CMS
rule in 200772

A Absolutely.

C Thank vyou.

THE COURT: Still beyond the scope, but —-

THE WITNESS: Can I add one clarifying remark?

THE COURT: Sure.

THE WITNESS: 1It's in regards to the HCFA —— pardon
me, that was the old name for CMS. For the 1500 Form, the
claim form, the absclute main thing that Medicare and all
insurers expect is that that claim form, everything on it, is
honest and true. You're even saying when you bill those codes
cn that claim form, you're even saying that this is the
service that was rendered and I have deocumentation to back
that up, to prove that it's correct coding.

So all insurers expect that these claim forms are
clean, 1s what they call them, which means they're honest and
everything on it is totally accurate.

RECROSS-EXAMINATION

MS. STANISH: Can I talk to you about what you
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mentioned earlier about the benefit of the doubt? As I
understood what ycu said, when you do an audit you try to give
the provider a benefit of the doubt to —- when you're doing
your review?

A Absclutely.

Q -Would it —— you be giving the provider the
benefit of —— well, let me phrase it this way. In your
experience, are ycu aware that medical practices sometimes
have different charts? Different tyvpes of charts?

A Different? They're all different. Every —— no

matter where you go ——

Q You know, let me nterrupt you —-—
A —— there's very —-—
o -—— because I —— I'm not —- that -- I know I

didn't make that clear. In a particular practice --

A Okay. O©h, ockay.

o -— that a provicer nas a procedure file, has a
doctor file, you know, based cn a consultation, has a computer
system that has medical information in it. When you do your
audits, would vou want to have the collection of medical
documents pertaining to a particular patient so that you could
give them that benefit of the doubt?

A Yes, I would. I would want everything they had.
But my first question would be why do you have —- say, a paper

record or a partial paper record and part of it is in the
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computer. In a —— an electronic system, unless only certain
-— like, maybe the dictation report for the procedure may be
electronic; but if you have paper records, that is usually
printed out and placed in the paper record.

But that would be my first and main question, why do
you have part reccrds in paper form and part records in an
electronic system? That makes no sense because some
auditors -—- I always called them the men in black —- the,
like, Medicare auditors, DHHS, they won't necessarily from my
experience give you the benefit of the doubt.

Sc if here's a paper record and then, vyou know, you
review 1t and you said, okay, we're goincg to deny that claim,
but then the provider jumps up and says wait a minute, wait a
minute, we've got these four other things here in this
computer, some medical record auditors say, Scrry, you know,
this is what you gave me, this is what I audited, payment
denied. Claim denied.

Sc in other words, that would make no sense to me
that you would do that, but yes, I wculd look at everything
to —— when I say give the benefit of the doubt is I want to
see all the documentation you have fcr that patient for this
data service that would help me figure cut what service was
rendered, yocu know, what all was involved and was all the
documentation to —— sufficient to support the billing.

Q And if there were other procedure files or
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consultation files, what have you, be it in computer form or
in paper form that the anesthesiologist or CRNA would have
access to, you would want to know about that document?

A Yes, I would want to know, kut why would it be
separate from the —- like, those lcok like patient charts to
me. Like those green folders, they lock like patient chart.
So why would everything not be in there? I mean, that's what
I would be asking.

o] If you had —— 1f the CRNA had access to the
other documents, because they were accessible would ycu want
to see those documents before you judged whether the ASA codes

were appropriate?

A Yes.

o In your review you were given these —— did you
actually get this —-- this file to review, a green folder?

A There was approximately 130 electronic medical

records that I reviewed, and there were 11 in creen folders
that I reviewed.

] Did you -- do you kncw that vou did not —— you
did not receive the medical doctor's consuitetion form —-
document where the doctor visited —— the patient visited with
the doctor prior to getting the procedure done? Did you —-

A Are vyou talking about the preanesthesia
evaluation or the gastroenterologist's documentation?

0] Gastro.
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A Okay. I would read all of that, but if I was
locking at auditing for anesthesia coding and billing, then I
would expect documentation to be appropriate cn the anesthesia
form, the preevaluation form, whether it's electronic or
paper. In cther words, they should document what they need to
to support the ASA classification they're giving and not rely
on somebody else. It's kind of like —— and we've all worked
with people like this, you know, where they den't dc part of
their job because they know Susy Jane 1is going to dc it
because she always will pick up the slack.

Sc — and to me it's the same thing, So why if I'm a

CRNA or an anesthesiolocgist I should not be relying on the GI
doctor? Do I need his document and read his document, ves,
but I'm doincg the preanesthesia evaluation, sc I shculd be
findinc out from the patient and/or family or significant
cther their health status. And then I should cocument it
because 1'm the one that's going tc be billing for anesthesia.

C You don't want your CRNA icnoring what the
medical doctor found a few days before the prccedure, though?

A Absclutely not.

C You would want your CRNA to review that as well
as make their own Jjudgment.

A Absclutely.

Q And then what you want to see as an auditor is

that the assessment is documented?
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A Correct.

Q And you don't understand, as I understand your
testimony, why a facility would have different files?

A I doen't understand different files except in the
example I gave, like the procedure report. Recause 1in an
auditing I always review, and I did in all the —-- the reccrds
I reviewed, I alsc read the actual procecure report that the
GI doctor dictated.

C You didn't get that, though, in this —-

A Yes.

Q —— per your evaluation? You got a -- you got
something besides the green folder on each of those patients
that you just reviewed?

A The electronic files that I had, the majority of
them did not have the actual procedure report. But the green

folders did have the procedure for the endosccpy —-—

C You're saying —-
A —— or colonoscepy, so I did review it.
) —— you're saying separate and apart from the

green folders, you got an additional documentation?

A Yes, I only reviewed 11 that were in green
folders, hard copy, paper. The other 130 or so were
electronic records. So I sat at a computer anc scrclled
through to read the entire record.

e Thank you.
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MS. STANISH: Court's indulgence.

Your Honor, the parties stipulate that the witness
cnly receive the green procedure files and not the medical
doctor's consultaticn report. There may have been ancther
document in here, the procedure document that the witness was
referring to, but —

THE COURT: Right.

MS. WECKERLY: I —-— the preprocedure.

THE COURT: Okay. You're stipulating that the
consultation files that occurred befcre the procedure with the
gastroenterclogists were not transmitted to this witness; is
that correct what we're stipulating to, Ms. Weckerly?

MS. WECKERLY: That's correct. These are the files
from the medical offices; 1s that fair?

THBE COURT: That she didn't get?

MS. WECKERLY: That she did not get.

THE COURT: Okay.

MS. WECKERLY: She got the procedure.

BY MS. STANISH:

Q With respect tc the ASA classification, isn't it
the case that —— and I think you —— it was your words, not
mine, that in —— the inconsistencies that you noted in the ASA
codes indicate either a lack of care in applying the ASA class
or —— and possibly lack of complete understanding of the ASA

classification system.
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A Those are my words, vyes.

0 With — or in bold, in capital?

A They could be either/or.

Q And —

A Or both —-

Q —— sure --

A — I guess.

Q -— 1s 1t the —-- is it the case that providers,

or the people doing the charting do not understand the set of
rules that are —— the set of rules by CMS?

A There are many providers that do not understand
all the guidelines, rules, and requlations; hcwever, it is
incumbent upon them to know them if you're going to be
billing.

Q And going back to your comment that as far as
you knew the CMS standards for the end time of anesthesia had
not changed for many years, do vou know whether there had
been —— what was the term you called it, like, clarification
definitional —-- what dicd vou call it before?

A Guidelines?

0 Yeah, quidelines. Let's call it guidelines
because am I right to understand from your —— when you had
chatted with me earlier on cross—exam that CMS oftentimes
revises the guidelines to try to clarify terminology?

A Yes.
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) And the term, personal attendance of a
anesthetist or a CRNA has —-- do you know —— since ycu were not
able to access anything prior to 2009, do vou know if the CMS
has over the years had cuidelines written to better explain
what personal attendance means?

A I can't say ——- since I wasn't able to access
2007 anesthesia coding, I can't say whether there has been a
specific change in that terminology. They might have
explained -- it's possible they could have explained it

differently but ——

9] You den't know because you ——

A —— perscnal —-—

C -— can't access it.

A —-—- attendance --

¢ Yes?

A —— 1 mean, it is what it i1s. I mean, that's —-

you are attendant with that person. You are face-to-face with
that person.

THE COURT: 1Is there a definition? 1Is that what
you're asking, if there's a definition in the CMS or ——

MS. STANISH: My — I'11 clarify it.
BY MS. STANISH:

0] My understanding, ma'am, is that you have a
code, but then you have —— almost every year the CMS will

author gquidelines in an effort to clarify terminology?
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A Sometimes they will. Some guidelines, some
terminology, some codes remain the same year after year after
year without ——

C Right.

A —— change or edification.

9 Right. And I'm not just talking on the number
assignment to various procedures, I'm talking the terminology
that says something general, like, you can bill anesthesia in
accordance with the —- the -- the standards in the community,
whatever the broad language is. Then we have a set of
guidelines that CMS prepares tc clarify these broader terms;
is that correct?

A If I understand the question, periodically there
can be language clarification, but that doesn't mean they do
it every year.

Q Okay. Fair encugh.

A Some stay the same.

C Right. I understand. And all I'm trying to get
at is on redirect you had testified that as lcng as you knew,
it's always been personal attendance. All I'm trying to get
at, I suppose, 1is that you dicdn't have the opportunity to
review any CMS guidelines that relate to what is personal —-—
what constitutes personal attendance?

A Okay. What I couldn't find for 2007 was in —— 1

could not really find anythinc about 2007 anesthesia codes.
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On the time start and end time for anesthesia from —-

effective 2006, it —— once &gain, it's the CMS transmittal
1324 —

¢ Mm—hrm.

A —— effective date January 1, 2006 —-

C Mm—hmm.

A —-— and this hes not changec at all to my
knowlecge.

Q Could I —

A It says —-

Q —— can 1 see that?

A —— anesthes_a practiticner is present with the
patient.

Q Okay.

A So that has to be face-to-face.

¢ Where does it sav face-to-face?

A Well, if vou're -- if you're present with me

we're face-to-face —-

Q

A

Q

Well, watch this.
— aren't we?

Watch this.

THE COURT: Keep going. Keep going. I've got some

chicken katsu in the back.

THE WITNESS: You're still present with me. You're

still present.
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