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assuming she had said that, I'm in the same boat and
predicament. Tt just so happens in the public’s perception,
is my belief, that they put greater credence in the FBI and
the federal government having determined they’re going to

rosecute the matter. It bolsters the case the fact that the

e

feds nave indicted him for the billing fraud.

I mean, it doesn’t Jjust mean, oh, there’s probable
ceuse acain and so they’re doing it. I mean, people happen to
lock rightfully or wrongfully that if the feds are goinc after
sometning, there’s something important there. So I —- 1 don’t
see tnat it’s diminished if it would -- what the offense is.
Tt’s -“ust the fact that he’s under indictment for another
crime.

MR. SANTACROCE: And, Your Honor, as far as my
perspective is, 1if the Court doesn’t declare a mistrial, I
should be allowed to cross—examine her on the fact that Mr.
Lekeman is not indicted for billing fraud in the federal case.
I mean, it cuts both ways. If she’s indicted —

THE COURT: Well, nc, because ——

MR. SANTACROCE: -—-for billing fraud --

THE COURT: -- you wouldn’t have been able to do
that envway. And by saying me and Dr. Desai, it’s clear that
Mr. Lekeman isn’t indicted —-

MR. SANTACROCE: I don’t think it’s clear.

THE COURT: - so I don’t think that creates an
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cpportunity where none existed before.

MR. SANTACROCE: I don’t think it’s that clear. The
irnference is that they don’t know. And the inference is that
my client is sitting here with Dr. Desal in this case.

MS. WECKERLY: Your Eonor, I --

THE COURT: Ms. Weckerly?

MS. WECKERLY: This is not verbatim, but I do have
in my notes that -- that Mathahs talked about the federal
case. Certainly my notes are not verbatim. I’'d like to look
at & transcript of —-—

THE COURT: 1I’c like to -—-—

MS. WECKERLY: -- his testimony. Sorry.

THE COURT: I'm sorry. I mean, that —— I'm just
telling you my impression was that it has —- somehow there has
peen talk about it, and I can't remember where. I mean, this
is our, what, sixth week of testimony, our eighth week of
trizl. So I don’t really —— you kncw, I was left with that
impression like it was —— it was kind of evident.

MS. WECKERLY: Well, and I —— I think that there was
a —— if I'm remembering correctly, even with Nancy Sampson
there was a reference to a federal, you know, investication.

I get that it’s not the same thing. I mean, I’'d mostly like
to see what —- what Mathahs said and --—

MR. WRIGHT: He was a —-

MS. WECKERLY: I mean, we have to leave a little
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early anyway.

THE COURT: What I was going to suggest is —-—

MR. WRIGHT: It was a joint task force. I mean, I
was going to go into this with Labus. I mean, there was —- he
was on it. I mean, it was a Homeland Security.

You’re a federal agent or something on this, aren’t
you? Aren’t you in the club?

MS. WECKERLY: He’s local.

MR. WRIGHT: No, I thought in his task force. Anc
so there’s no question that feds were in this investication,
CDC, BLC, NSH, the FBI. Postal was in -- sitting in these

interviews. When she says, the pricr witness, Lobilonco, says

there were five, yeah, there were five different -- the
attorney general of the State of Nevada —— not the, I mean
office. They were all there. That —— it was a joint massive

investigation. That doesn’t in any way infer, therefore, Dr.
Deszi is under federal indictment. I just don’t even see the
connect.

THE COURT: I Jjust said the impression wag, you
know, there was —- there was a lot of talk about it. You
know, 1 don’t have a perfect recollection. Like I said,
clearly, if this was other unrelated charges, 1 mean, we
wouldn’t even be talking about it. You know, obviously, I
want tc avoid granting a mistrial if there’s any way to avoid
it.
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I mean, as I said, this is our eighth week of test
—— I'm sorry. This is our eighth week of trial, sixth week of
testimeny. I know that thet is irrelevant if there is a bell
that can’t be unrung. I understand that and I con’t want to
in any way suggest that the Court’s going tce do anything to
step on Mr. Lakeman’s richts or Dr. Desal’s rights. That'’s
not my intention. But, obvicusly, you know, if you can cure
this in some way, that would ke what the Court wants to do.

You know, it’s not a case where we’ve started in one
day and, again, you know, that doesn’t -- yocu know, whether
it's a year-long trial, that has nothing to do with if, you
know, somebody’s rights were vioiated. You know, that's
tantamount to everyone else. 1 get that. And I don’t mean to
suggest in any way that I'm nct being -- being mindful of
that.

But if, you know —- I mean, &t the enc of the day,
you know, what’s —-- what’s the pre-udice here? Is this
something that they kind of knew abcut anyway or —— Or is this
something —— I think where Ms. Weckerly, where you were going,
was to suggest adjourning for the day.

MS. WECKERLY: Yes.

THE COURT: And reviewing and giving both sides an
opportunity to do whatever additional argument or whatever
they want to do, and trying to see what exactly Mr. Mathahs

had said, and what’s been said so far on this issue, if there
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were federal charges or whatnct. Because, like I —-- anc
review the Mathahs —— we don’t have a transcript. We do. We
do have a transcript. Wonderful.

MR. WRIGHT: ©No, he wasn’t indicted.

MS. STANISH: FHe wasn’t indicted.

THE COURT: No, I know, but wasn’t there a
possibility that he could be indicted or --

MR. WRIGHT: No.

MR. SANTACROCE: He cave a proffer.

MS. WECKERLY: He gave a proffer, but, I mean, my
notes, which I know are just notes, says that —— says like
biliing fraud, talked to the feds, billing fraud, and that he
gave & proffer. I don’t know evervthing else he said at that
point in time in his testimony. That’s what I'm saying I1’d
like tc look at, what he said at that point.

THE COURT: 1I'd like to look at it, too, because I'm
not saying, you know, like I said, I -- you know, 1f we have
to declare a mistrial, we have to declare a mistrial. That's
how it is. But I don’t want to do that rashly, and then later
lock back and say, oh, wait a minute, this was said, you Xnow,
two weeks ago or three weeks aco or, you know, this was
mentioned in opening statement and they all knew. You know,
something that has been out there on the —- out on the floor,
on the table, or however you want to put it. So that’s all

I'm saying.
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T don’t want to do this rashly. I want to co it in
a considered way, evaluate everything, consider the options,
consider where we are in terms of what’s come out before the
jury. And that’s —— I think Ms. Weckerly, that’s her
suggestion. They would like to do that. The State would like
to have that opportunity. I'm going to give it to them.

MR. WRIGHT: I agree.

THE COURT: An¢ the defense, I'm sure, you Know —-

MR. WRIGHT: I want to research it.

THE COURT: —-- wants to reseerch. Yeah. 1 mean,
research the issue. I would like bcth sides to please
research the issue. You don’t need tc do any briefing, kut,
you kncw, basically find what cases you can. If there is
anything that is helpful to your point of view, bring them to
me in the morning. Exchange them with the other side. And
then we’ll be back, you know, for argumentc.

And, you know, obvicusly, the more information that
you —— both sides can give the Court, the better. So, you
know, if anyone thinks of anything else where you thirk it
might -- something might have been mentioned or it might have
come out, then I would ask you to please let the other side
know, let the Court know, let my law clerk know. Sharry is
cut today, so don’t let her know, but let Keith Barlow, my law
clerk, know, or Janie, someone, SO we can find that and 1 can

look at that, as well.
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So 1 think probably what we should do for the day i

2]

bring the jury back in and I’11 explain to them that cue to
some recent events or scheduling issues, we’re going tc have
to take our evening recess and have them come back at 1C:00
a.m.. and lawyers back at 2:00.

MS. WECKERLY: Okay. Thank you.

THE COURT: Again, if anvone, Ms. Weckerly, Mr.
Staudaher, both sides, review your notes. If, as you rev.ew
your nctes of the testimony, you find something that you think
is important one way or the other, please let Janie know sO we
can get a draft or we can replay it here together to refresh
our memory as to what that was. But if —— even if we don’t
have & transcript, if you tell her, she can at least maybe get
that queued up and find it so when we come back at 9:00
tomorrow and we need to listen to something, she can have that
all available so we can co that.

(In the presence of the Jjury.)

THE COURT: All right. Court is now back in
session.

Ladies and gentlemen, due to some unforeseen
scheduling issues, we’re going to have to take our evening
recess at this point. We were going to be, you know, leaving
a little bit early anyway due to somecne had a doctor
appointment on the jury, so we’re going to end about an hour

earlier than we were originally going to end. We will
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reconvene tomorrow morning at 10:00 &a.m.

During the evening recess I must remind you that
you’re not to discuss this case or anything relating to the
case with each other or with anyone else. You are not to
read, watch, or listen tc any reports of or commentaries
relating to this case, any person or subiect matter relating
to the case. Do not do any incependent research by way of the
internet or any other mecium, and please do not form or
express an opinion on the trial.

And, Kenny, may I see you at the bench, please.

(Off-record berch ccnference.)

THE COURT: All right. Ladies and gentlemen, I
don’t remember if I said it, 10:00 a.m. tomorrow. Notepads in
your chairs and please follow Kenny through the rear coor.

(Jury recessec &t 3:15 p.m.)

THE COURT: Refore everyone leaves, 1’d like, I
mean, the State to be thinking about a possible curative
instruction. One, something --

Is that shut? Okay.

—-— that occurs to me is scmething like, you know,
you are instructed that you are not tc consider the fact that,
you kncw, Dr. Desai is under indictment, which he might say or
that’s based on the same investigation that was conducted by
Metro in this case, and the same evidence presented in the

federal case or something like that to say basically there’s
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nothing different, it’s no new evidence, it’s no different

investigation.

Or, vyou know, something like it is the same
irvestigation that you’ve heard about in this case conducted
trrough the joint task force of the Metro and the FBI. There
is ro additional evidence or sometning like that, and 1t'’s
based cn the same probable cause determination or similar
prcbable cause determination underlying the indictment in this
case or something like that to show, hey, there’s nothing new
here, there’s nothing different, you know, or whatever. I
mearn, it's “ust a suggestion cff the top of my head, but ——

MR. SANTACROCE: 1I’d like something in there about

THE COURT: And —— all right. And that Mr. —-—
“ MR. SANTACROCE: That he’s not indicted. He'’s not
indicted federally and they shouldn’t infer anything from what
this witness said that he is. I mean, you know, the inference
| is out there. There's a federal indictment with Dr. Desai.
N My cuv is married to Dr. Desal in every way, 1in the newspaper,
in the media, and all the stories. It’'s always Dr. Desal and
Ronald Lekeman. Dr. Desal and Ronald Lakeman. They’'re --
they’re joined at the hip.

THE COURT: Well, it’s kind of beneficial for you,

Mr. Santacroce, because then to the extent there’s a negative

inference to Dr. Desai, there’s a positive spin to Mr.
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Lakeman, that, oh, the U.S. Attorney didn’t think there was
enough evidence against Mr. Lakeman, so they dicn’t indict
him.

Anyway, to me that’s the big issue, the idea that
there’s somehow different evidence cor better evidence or
something more credible that’s before the Federal Grand Jury.
I mean, so that’s really what we want to nip in the bud, that
it’s all the same stuff. There’s no new stuff over on the
federal side. It's the same stuff they’re hearing in this
case.

So that’s just something I just thought of off the
top of my head, but I want you folks to use that or be

thinking of what you would propose as & curative instruction.

I would ask —— the defense is obviously welcome to do that, as
well. But I understand the defense’s position is there is no
curative instruction. So, you know, that wculd be -- that

would be my request for what I’d like everyone to do going
forward. And then we’ll all reconvene at 9:00 a.m.

MR. WRIGHT: The cure is worse than the malady.

THE COURT: Well, I understand you don’t want the
curative instruction to say the fact that Dr. Desai has been
indicted for numerous charges. Rut, I mean, you know, you can
say that -— that there’s only been cne investigation in
connection with this case that was conducted as the —-- you

know, by Metro and the FBI and the joint task force, and that
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there’s no, you know —— all of the evidence gleaned during
that or —— you know, that —-- that’s kind of the idea, that
it’s all one thing. 1It’s not -- it’s not different things.

All right. I want everyone back here at 9:00. And
you have the responsibility tc —— to find things, switch them,
and call Keith, my law clerk.

(Court recessed for the eveninc at 3:20 p.m.)
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LAS VEGAS, NEVADA, TUESDAY, JUNE 11, 2013, 9:11 A.M.
* %k * *x %k
(Outside the presence of the jury.)

THE COURT: We're on the record regarding the joint
motion for mistrial. We did not receive any communication to
my law clerk regarding any cases Oor anything.

MR. STAUDAHER: Oh, we did. Well, I didn't send it
to your law clerk, kut I sent 1t to your JEA.

THE COURT: Cxkay. Who I told you yesterday was out,
but she was here this morning. Apparently she hasn't gotten
to that through her long list of emails. She was out of the
office yesterday.

MR. STAUDAHER: I'm sorry.

THE COURT: 1In any event, I've done some —- oh, some
research on my own and consulted with colleagues and whatnot.
Is there znything else from the State, since apparently you
did send some cases —-—

MR. STAUDAHER: Yes, we did.

THE COURT: -- to my JEA, which as I said, she's been
out. And then she just came in this morning and I'm sure she
probably had about 50 emails to go through.

MR. STAUDAHER: We went through -- we did not find
any Nevada cases on this issue obviously, but we did look to
other jurisdictions. And under U.S. v. Escalante, which is a

Ninth Circuit case, 637 F.2d 1197 — and we provided these to
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counsel as well; Carrillo v. State, 591 SW.2d 876; State vs.

Shoemaker, 638 P.2d 1098; Harris v. State, 475 SW.2d ¢22;

I Pecple v. Devin, 444 NE.2d 102, and that one was not cealing

with a curative instruction, it dealt with the court's sort of
a Jjury instruction; State v. Banks, 261 So.2d 645; Demorez
[phonetic] v. State, 797 So.2d 640.

Carrillo, although it was overruled on other grounds,
actually dealt with an issue of the mention of an indictment,
of the defendant being under indictment in the actual
presentation.

THE COURT: Was that the same indictment or a
different indictment?

MR. STAUDAHER: Different indictment, I believe.

THE COURT: Okay.

MR. STAUDAHER: 1I'd have to go back and double~check
that.

THE COURT: Because obviously that's the issue. 1
mean, a lot of defendants are under indictment. The issue is
a different indictment —-

MR. STAUDAHER: Yes. Not for the current case.

THE COURT: -- in a different jurisdiction.

MR. STAUDAHER: Correct.

THE COURT: Whether that's federal or a different
state.

MR. STAUDAHER: Correct.
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MS. STANISH: And my reading of that case is
different than Mr. Staudaher's.

MR. STAUDAHER: That's fine.

MS. STANISH: I thought there was an improper
questicn by the prosecutor in thet state regarding the
indictment of an accomplice, not the defendant himself.

MR. STAUDAHER: That's, I believe, accurate, Your
Honor .

MS. STANISH: Okay. That's different from what I
understood you just to say to the Ccurt.

THE COURT: Right. I understood it to be the same
defendant. Obviously that would be pertinent for Mr. Lakeman.

MS. STANISH: Right.

MR. STAUDAHER: There was an indictment issue in that
particular case.

MS. STANISH: So that had nothing to do with exposing
the jury to an indictment against the subject defendant. The
other cases, as from my late night reading about them, was
that they primarily —-

MR. STAUDAHER: Could I actually do my argument
first?

THE COURT: Yeah. Why don't you let Mr. —-

MS. STANISH: Oh, I'm sorry. Go ahead.

MR. STAUDAHER: With regard to those cases, although

they're other jurisdictions, they're a variety of other
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jurisdictions including the Ninth Circuit. 1In virtually all
cf them, with the exception of, I believe it was People v.
Devin, a curative instruction was given in those cases and
went up on appeal, all those jurisdictions to my recollection,
in looking at the cases.

And Ms. Wecxerly has actually locked at the last
three cf these. 1 was looking at the first four. Curative
instructions were ceemed to e sufficient to cure that. The
issue raised 1s twefold, or it's brcken down into twofold with
a mistrial based on the type c¢f thing we have before the
Court. And there's nothing that we were able to find where
there was a concurrent case in another jurisdiction on the
same underlying facts.

THE COURT: Right.

MR. STAUDAHER: That being said —-

THE COURT: And as I said yesterday, if it was a
different unrelated case, for example, guns or drugs or
robbery, 1 would see that as worse than an indictment in the
same case. I don't xnow if the defense agrees with that, but
to me, 1 would see that as more prejudicial than what we have
in this case, where it's an incictment on the same facts, so.

MR. STAUDAHFER: And it boils down, at least in my
review, that it's basically a twofold epproach; one, is it
clearly prejudicial, two, is it of such character as to

suggest that the impossibility of withdrawing the impression
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produced on the minds of the jury by such a thing as a
urative instruction would be sufficient.

All of those jurisdictions, as I said, or T believe
all of them with the exception of the People v. Devin case,
was or were in a situation where they fell into that catecory,
a curetive instruction was given, the case went forward, =t
went up on appeal on that issue, and it was sustained by
the —- an abuse of discretion standard by the judce, anc they
basically upheld that decision saying the judge did the right
thing.

Now, with regard to that, whether or not the
impressicn left in the minds of the jury can be cured by a
curative instruction, I would note that this whole issue of
the federal case has come up in the case before. We actually,
if we go back to —— we actually got the transcript of ore --—

THE COURT: Mr. Mathahs, I believe.

MR. STAUDAHER: Mathahs, so I can refer to that as
part of the record. O©Cn a cross-examination, the issue --

MR. WRIGHT: I cdon't have it.

MR. STAUDAHER: It's available on Cdyssey, and we
said that it was filed yesterday.

MR. WRIGHT: I'm just telling the Court I don't

have it.

5

STAUDAHER: But in any case —-—

5

. WRIGHT: 1Is it free?
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THE COURT: If it's cn Odyssey 1t is.

MR. WRIGHT: Okay.

THE COURT: 1If it's on Odyssey ——

MR. STAUDAHER: We paid for it, but certainly
they're —-—

THE COURT: Ckay. I mean, once it's been requested,
as I understand —— and Janie, feel free to pipe up here if I
state this incorrectly. Once it's an official transcript and
it's on Odyssey, as long as you can access the filings on
Ocyssey, then you can print that out and download it Jjust like

{
; you could any other filing, just like a brief or something

l| like that. That's my understanding.

That's certainly how I would access it. Correct,
llJanie?

THE CLERK: Cnce it's been filed and it's on Odyssey.
“ THE COURT: OCnce it's been filed. WNow, if it's

llrequested, you know, by both sides or something like that, or
copies are requested before it's filed, then that's when the
Ilcharges accrue. But once it's filed, then it's accessible to
aryone who has access to the actual briefs and filings on
lIOdyssey.

MR. STAUDAHER: With regard to that, with that

transcript, the first time that an issue of federal proffer
came up in the record that we have before was on

cross—-examination by, I believe, Mr. Santacroce. On follow-up
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cross—examination by Mr. Wright, he delved into it in quite a
bit of detail as far as the relationship to Mr. Mathahs.

Starting on page £0 going into page 81 of the
transcript, he talks about the fact that the federal
prosecutors talked with rhim anc that he proffered with them.
He actually goes through what a proffer is in that. And
probably most important is on lines -- I believe, page €1,
lines 4 and 5. He's askinc & question of Mr. Mathahs in front
of this jury —

MR. WRIGHT: Who's ne, me?

MR. STAUDAHER: You, vyes.

MR. WRIGHT: Ckay. I thought he was Mathahs.

MR. STAUDAHER: This is Mr. Wright's cross at this
point not brought up on cirect examination. He says, "And the
federal prosecutors were contempiating prosecuting you for
billing fraud." Sc the issue of what they were prosecuting,
what they were contemplating bringing charges against him was
brought out by defense cournsel in front of this jury. So
that's not an issue that's not been out there.

He then talks about the proffer agreement, and this
is another point that I wanted to make. He says, "Okay.
Well, something that you could go talk to them about where
they would hear what you would say and they would decide

whether they're going to meke you a witness or a defendant, is

IIthat true"; and he says okay and then goes on.
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So it's clearly, I believe, at least the impression
before the Jjury is that there is a case, a federal case out
there. Whether or not it's going tc get anywhere is another
story, but there is a federal case cut there. It's a proffer
that was given in the —

MR. WRIGHT: Read that again, where I saild it's a
case.

MR. STAUDAHER: You didn't say a case. You said that
they were going to make you a witness or a defendant. I woulc
say ——

THE COURT: Can you read the quote directly, because
Mr. Wright doesn't have the penefit of a transcript?

MR. STAUDAHER: Sure. Okay. "So do you know what a
proffer agreement is, that is the question.

"A Not truly.

"0 Okay. Well, it is —— it was

scmething where you could go in and talk to
them and they would hear what you have to say,
“ and then they would have -- they would decide
whether they're going to make you a witness or
a defendant; is that true?
" A Okay."
That's 1n the same ccntext of what he just asked with
Ilregard to the billing fraud that he was essentially being

contemplated charge —— there were charges being contemplated
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against him for billing fraud.

He goes on, on that same page, and then, I believe,
just make sure here, there's another reference on page $9, and
he talks specific about what they discussed at the feceral —-
with the federal proffer, or with federal prosecutors. It hac
to do with the global fee and anesthesia billing specifically.
He mentions that on page 9%, and also going into page 100.
Anesthesia bill, the global fee, it actually gives dollar
amounts for the anesthesia and so forth.

So at this point, the direct questioning on
cross—examination of Mr. Mathahs, and this is one witness, the
issue cof & pfoffer in federal -- federal -- the FBI being
present in questioning and the U.S. attorney being involved
came up with Dr. Carrera, it came up with Dr. Carrol, it came
up with Dr. Vishvinder Sharma.

It came up with literally every CRNA we've had up
here sc far that had anything to do with any kind of a proffer
acreement. And even as of last night we had a request for any
proffer agreements that were in place by, I think, Mr. —-

Ms. LoRionda, and there was one other. So that's a recurrent
theme that has been going on throughout the entirety of the
case.

I don't believe that based on that, based on just the
line of questioning that I just quoted out of the transcript

of Mr. Mathahs that this is a new issue before this jury, that
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there's no at least inference at the very least that there is
a federal case out there that is being prosecuted, anc that
that witness specifically was looked upon as a target of that
prosecution. That's one issue.

So as far as the clearly prejudicial that in fact 1t
has never come out before about there being any kind of &
federal case involved in this, that is simply not the case.

It is. The fact that we have the cases which show that a
curative instruction in not that specific setting, but I woulc
argue similar types of settings, are -— 1s as a reasonable
accommedation.

And we actually proffered a curative instruction also
to defense counsel. I know that the Court doesr't have it,
but I can provide it right now.

THE COURT: If you would.

MR. STAUDAHER: May I apprcach?

THE COURT: You may.

MR. STAUDAHER: And we did not get anythinc back from
counsel yesterday with regard to precedent or any other
caselaw that would indicate an opposition to the thincs that
we're talking about here, or a curative instruction that would
have been proffered. So that's the only one we have. 1I'm
going to allow Ms. Weckerly, if she will, to address maybe the
cther three cases, 1if there's any differences in those other

than the ones 1've cited.
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THE COURT: All right. Thank you. Ms. Weckerly.

MS. WECKERLY: Your Honor, I mean, my —— the cases 1
read are pretty much in a similar analysis. I mean, in those
cases the court was called upon to examine the prejudice civer
the facts of each particular case. And so in my view of those
cases, this Court has to look at what's been presentec in the
totality of the trial to determine whether there's prejudice.

And in the cases that I read, it was a similar
analysis where the reviewing court, on an abuse of discretion
standard, viewed the curative instruction and whether it was
sufficient and in the cases I had that they did, but the
analysis of prejudice was always unique to the case.

And in —— I mean, in our case, as Mr. Staudaher
mentioned, I mean, there's certainly —— I don't think it's any
mystery to this jury that there was a federal investigation or
a concurrent federal case. AnG given that the curative
instructions in the cases that we cited were sufficient, it's
the State's view that that would be the appropriate remedy in
this situation.

The other thing that obviously is pointed out in
those cases is how extreme of a remedy a mistrial is, and it's
sort of like if there's no other alternative to cure the
taint. So with that...

THE COURT: All right. Mr. Wright, do you wish to

respond?
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MR. WRIGHT: Yes, and then Margaret will discuss the
cases. Correct. We didn't find any c&ses or a prosecutor
deliberately elicitec the fact for no legitimate or benign
purpose, or deliberately intentionally elicited the fact that
the defendant is under irdictment federally for another
cffense. 8o correct, no authority. I couldn't find a case,
Margaret cculdn't, where that has been done. And soO no
authority on that.

The idea that I, I guess, waived it, waived the issue
or invited them to do this because I cross—examined the
witnesses regarding their immunity, I Jjust don't get that. I
don't get that listening to Mathahs's —— my cross—examination
of Mathahs. There's no cuestion there has been an
investigation. FBI was there. CDC was there. BLC was there,
United States Postal Service, Homeland Security, deputy
attorney generals.

The whole crew of the team was there and
investigating. And because of a multi-jurisdictional
investigation, the State is saying it was already patently
obvious to the jury that Dr. Desai 1s currently under
indictment for other conduct, other offenses. 1 don't even
see the connect. This was a -—— when I say deliberate and
intentional, I'm not saying willful. That's different.

THE COURT: Right.

MR. WRIGHT: I'm saying it was intentionally
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eliciting it —

THE COURT: It wasn't a witness blurting it out, as
sometimes occurs.

MR. WRIGHT: Correct. And it was done —-—

THE COURT: And when you say willful, no one
believes, I don't think, that Mr. Staudaher intended to commit
misconduct .

MR. WRIGHT: Well, nct to cause a mistrial. I think
he intended to bring out what he brought out, that Dr. Desai
is under indictment. And it's brought out for one purpose,
the inferences that it draws and what it does to the jury.
There's no other reason to bring it out.

I'm not saying -— what I'm saying, I don't believe he
was doing it to, you know, intentionally cause a mistrial.
That whole willfulness for doing it plays into the doukle
jeopardy analysis if there's then a mistrial declared.

THE COURT: Right. Exactly. If you were to meke a
motion to dismiss if the Court were to grant a mistrial, then
you could seek to have the case dismissed on the grounds that
jeopardy had attached because of this and other willful
conduct by the prosecutor that you might refer to.

MR. WRIGHT: Correct. And I mean, as I understand
it, that's when you analyze the motivation of the prosecution
in engaging in it. So all I'm talking about is that it was

deliberately elicited.
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THE COURT: Right. He asked the question and he
clearly asked it. He stated that question.

MR. WRIGHT: Richt. And he wanted the answer that he
got because he knew the answer that was going to come out, and
that only is detrimental and harmful to Dr. Desai. And so I
don't know. 1 can't —— the curative instruction to me is
laucheble, and I don't know how you cure the fact that from
the jury you're asking them tc disregard that he is presently
indicted.

and of course I argued with you yesterday, I disagree
that the fact he's being charged for the same conduct is
somehow benign. I think it -—-

THE COURT: I didn't say it was benign. I said in my
view it's not as bad as if Mr. Staudaher elicited testimony
that Dr. Desai was under indictment for unrelated charges such
as what the federal covernment would bring, firearms charcges
or drug trafficking charces. To me that would be worse ard
clear cause for a mistrial. That's my —-

MR. WRIGHT: I disagree. Because I could arcue about
that he'll get his day in court there because the charges are
bullshit. He's charged with bribery or something. But what
can I argue on this? It bolsters the strength of the case on
the billing fraud that the United States has indicted him for.
So how do I address that with the jury?

And it was intentionally brought out. I mean, that's

KARR REPORTING, INC.
16

Lakeman Appeal 04337




10

11

12

13

14

15

16

17

18

why I get —— that's why I think it is more insicious when it’'s
the federal imprimatur on the billing fraud case. And so
that's why I disagree on if it weas something else, because I
could dance better with that. 1 just don't see the cure

for it.

Margaret will respond to the cases.

MS. STANISH: Sure. Your Honor, as I previously
mentioned, the Carrillo case does not relate to the deliberate
solicitation of a pending indictment against a cdefendant. It
related to an employee of the defendant who apparently aided
and abetted. That person wasn't on trial, but they brought
cut that the individual was charged.

THE COURT: 1 see that as very different.

MS. STANISH: Yeah, exactly. And with respect to the
remaining cases, as Ms. Weckerly points out, the court
analyzes the improper cuestion in the context of the entirety
of the case, however those cases, for the most part, the
appellate court finds no harmless error on the crounds that
the solicited information was brought in for some 404 (k)
permissible purpose.

And so for example, I believe the State puts a lot of
weight in the Ninth Circuit case of Escalante. That was a
drug case where the prosecutor elicited an uncharged drug
smuggling incident which the prosecutor mistakenly thought was

part of the conspiracy, and upon cross—exam it was discovered
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no, it wasn't. And so there was —— the Ninth Circuit said
yes, it was improper, but, you know, we could have let it in
urder a 404 (b) analysis.

And the remaining cases are similar in nature in that
there was although the guesticn was improper, not all of 1t —-
not a1 these cases, bv the way, Your Honor, relate to the
fact that the defendant was uncer indictment. They relate to
comments in closing arcuments, 404 (b) evidence, nothing to do
with indictments.

But the bottom line is that the appellate courts
found that given the —-- those piece -- those inadmissible
evidence —- that the inadmissible evidence in those cases
cou_d have been —— were not prejudicial, because they could
have been in on 404 (b) grounds or similar analysis along those
lines. And of course, we don't have that here.

THE COURT: You don't.

MS. STANISH: The other thing that I think is quite
pertinent is the Carrillo case, because it does stand for the
proposition that you can cure a case and instruct the jury to
disregard it unless where it appears the question was
calculated to inflame the minds of the jurors, which our
positicn is that it was.

Recause there was no legitimate reason for doing
that, and that the —- the inadmissible evidence was of such a

character as to suggest the impossibility of withdrawing the

KARR REPORTING, INC.
18

Lakeman Appeal 04339



10

11

12

13

14

15

10

impression that calculated question left on the minds of the
jury. In our cpinion it was deliberate and, as Mr. Wricht
argued, has left an impression on the jurors' mind that Your
Honor cannot eradicate a dey after the fact.

Oh, and by the way, Your Honor, we could not finc n
none of these cases address pcoor Mr. Lakeman's issue.

THE COURT: Yeah. I mean, honestly, 1'll hear from
Mr. Santacroce, but 1 just don't see the prejudice to
Mr. Lakeman at all by the facts that the jury knows that

Dr. Desai and Tonya Rushing are both under federal incictment

and Mr. Lakeman isn't. I just don't see the —— if anything,
it's kind of good for Mr. Lakeman, because will the -- you
know.

T mean, I'm sorry. That's how I see it. But
certainly, Mr. Santacroce, you have a right to be heard.

MR. SANTACROCE: Thank you. Well, I strongly
disagree with the Court's analysis regarding Mr. Lakemar. The
fact of the matter is that a witness stood up there and
testified that Dr. Desai and herself were under indictment anc
it's for billing fraud. And my client is directly charcecd in
this case for billing fraud, for theft, for defraudinc an
insurance company. He is linked at the hip, as I told you
yesterday, with Dr. Desai, and the stink of that permeates anc
inures to my client.

Now, my approach is more philosophical. The United
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States Supreme Court many, many years ago said it's not the
prosecutor's Jjob to obtain a conviction, but rather the
prosecutor's job is to justice. And if that is the case, it's
certainly incumbent upon the Court to do justice. I know it's
a difficult decision for this Court, but it doesn't matter 1:I
the misconduct occurred on the first day of trial or three
months into trial.

THE COURT: No. Absoclutely, you're correct.

MR. SANTACROCE: The Court has to preserve the
integrity of the system and preserve the due process richts of
these two gentlemen at all costs.

Now, with regard to the statement, the -- there's
tons of California cases on the subject, as to prosecutorial
misconduct and when a prosecutor asks improper questions, and
most of those cases were reversed on appeal. The fact of the
matter is not is there a connection between what Ms. Rushing
said the indictment was and whether they were different
charges or not. The guestion is was 1t an improper question,
did it cross the line, and I think we can all agree that it
did.

Now we have to address the remedy. There 1s no
remedy, because the remedy, as Mr. Wright said yestercay, is
more severe than what happened. The cure is more severe than
what happened. If we now go into the whole issue, what do I

do with my client? 1 have to clear up the fact that no, he is
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not charged federally. 1 can't believe the mistaken
impressicn in the jury, whether they have it or not, that he
is attached to this federal incictment and there's no way to
get out of that.

So you asked me what the prejudice 1s to Mr. Lakeman.
I have to clear it up, Your Hcnor.

THE COURT: What —- I mean, let me say this. You
krnow, it could have come out that Ms. Rushing was under
indictment, and that, you know, in your view would have
suggested that Mr. Lakeman could be under indictment or
Dr. Desai could be under indictment. So to me the fact, you
know, is the same, and I just fail to see the prejudice to
Mr. Lakemen.

I mean, clearly Dr. Desai, that was an imgroper
question and she shouldn't have answered. It happenec so
quickly there was no objection. I think we were all surprisec
by the question.

MR. SANTACROCE: But we immediately approached the
bench to address it.

THE COURT: Right. BRut she said the answer, and it
was —— I mean, I think candidly, Mr. Staudaher was surprised
by the question.

MR. SANTACROCE: Let me just point out the
distinction with regard to the proffer orders —— offers with

Mr. Mathahs. Every witness basically that has testified has
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been given immunity. This was a joint task force. At every
single interview there was multi-jurisdictions represented,
including the feds. WNow, none of those people were under
indictment. We have a right to ask about the proffer. None
cf those people said, ves, 1 was indicted, not indicted.

The distinction here is that this witness came up anc
saic she was indicted along with Dr. Desai. There's a
trermendous distinction to that, because every one of these
proffer orders were multi-jurisdictional. They didn't result
in indictments. None of the witness talked about indictments.
Cross—examination didn't talk about indictments.

Now we have a witness coming out from the stana
saying indicted with Dr. Desai. I don't think you can cure

hat prejudice, Your Honor.

MS. STANISH: Your Hcnor, if I can tag on that just
to clarify the Carrillo case, because the Carrillo case
factually, the prosecutor asked & witness if he knew whether
the defendant's associate, and I'm saying this in connection
with Mr. Santacroce's issue, 1f the defendant's assoclate was
under indictment, the defense in that case had time to object
before the witness blurted out the answer, and the cuestion
was withdrawn and a curative instruction was then given.

And the court found that the question itself was an
improper question designed to elicit inadmissible evidence,

finding that the indictment of an accomplice, which Dr. Desai
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1 is vis-a-vis Mr. Lakeman, that that is an improper cuestion.

2 Sc, you know, the Carrillo case does stand for and support the
3 argument that association with somebody who's under indictment
4 is improper to bring before the jury.

5 THE COURT: Does the State wish to respond?

6 " MR. STAUDAHER: Just one last thing ocut of the

7 l|transcript of Mr. Mathahs regarding Mr. Wright. I mean, 2t

8 wasn't just left that he asked about the federal proffer or

Nel

that there was the issue of the very facts underlying that

10 case being brought forth, or that there was the fact that he

11 was either going to be a defendant or & witness in that case.
12 Not the case. He didn't say that wecrd, but that's clearly the
13 impiication.

14 BRut he also ends that whole line of thincs by —— or
15 || 1ine of questioning by asking about the fact that, Anc then

16 llyou were not prosecuted federally, correct; correct. So he

17 brings up the fact that he —— the feds didn't do anything with
18 Ihim as well. And I'm not trying to imply that there would be
19 an issue of —— or even a portion of the doctrine of, vou know,
20 admissibility based on the fact that there was anything

21 improper done.

22 Rut clearly the inference there was that maybe the

23 IIcase was dropped federally or —— it wouldn't — and as the

24 Court pointed out, it wouldn't have been improper to ask

25 " Ms. Rushing if she was under indictment in the federal case
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and what that was about. That information came out. It
certainly would imply that it —- that other people were
Iinvolved with that type of things.
THE COURT: May or may not be under indictment.
il MR. WRIGHT: Your Honor, whoa. I disacree with that.
I didn’t know the Court thought asking her 1if she's under
l indictment was proper. 1 never anticipated that.

THE COURT: Well, that question was the first
questicn which wasn't objected to.

MR. WRIGHT: It wasn't objected —-

THE COURT: There's no objection there. And then

Mr. Staudeher followed up with the clincher question, 1f you

will, which was, And who is involved in that incictment. And
I think we were all so —

“ MR. WRIGHT: I was flabbergasted.

THE COURT: Well, I know that was your word.

“ MR. WRIGHT: I couldn't —-

THE COURT: Surprised.

I MR. WRIGHT: I couldn't even remember it to tell vyou

what had transpired. But bringing cut she was indicted, I
never envisioned that would occur. How do I then

| cross—examine her?

THE COURT: Well, and that —— that may not have come

out either. All I'm saying is if that did come out, the same

situation would pertain to Mr. Lakeman as pertains now. The
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jury wculd be aware of federal charges and in fact, in my
view, that would be worse for Mr. Lakeman, because now the
jury's been told, even though they're —-

You know, let me just put something else out there.
You kncw, and I say this all the time. And I thirk we've seen
with the jurors who are here that they are following the
instructions and that they are conscientious jurors. And I
think at some point vou do have to trust the jury and believe
that if you tell them to disrecard evidence and you give them
instructions, that they're going to do their best to follow
those instructions. And I do believe that with this jury.

And so, you know, some prejudice is too creat, that
you can't —— you can't unring the bell as it were, you can't
trust an instruction to cure it. 32ut I think at some point
you also have to have some confidence in the jurors and the
belief that they are going to folilow the law anc they are
going to diligently and conscientiously, you know, follow
their duties, and not just presume that they wor't follow the
instructions, and that they will consider evidence anc discuss
and deliberate on evidence which they've been tolc to
disregard. Just my feeling.

MR. WRIGHT: If that were so, there'd never be
mistrials, because we could just cure everythinc by saying
disregard that fire alarm that just went off, you never

heard it. I mean, we have to be real about the impact of
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these things and —-

THE COURT: And mistrials are an extreme remedy.

MR. WRIGHT: But only extreme remedy in the state
court system in Nevada, where normally every time I could have
forecast the State's cases before I even got them, because
it's always the same; is this reversible error, 1if we can get
this done 1is that reversible error c¢r not, never looking at
does Dr. Desai get a fair trial. All we ever talk about is
can we salvage this case and if we do, can 1t withstand
appellate scrutiny. That isn't what this 1is about.

This is about deliberately the prosecutor -- and this
is & pattern in this case. This isn't the first mistrial
motion and I didn't invite any of them. And it just keeps
happening, happening, happening and the Court becomes an
apologist for the State each time. And what's the remedy?
Nothing. They get rewarded for it. That's what's happening
here.

THE COURT: Well, there have been numerous motions
for mistrial and I was going to point this out. This is the
second time Mr. Staudaher has asked a question which has been
misconduct and has elicited impermissible testimony, the first
being the Bruton issue that happened with the CDC. Some of
the other moticns for mistrial that have been made frankly, I
didn't agree with the defense.

You know, one on the top of my head concerned
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Ms. Weckerly conferring with Mr. Mathahs's attorney out in the
hallway, I didn't see that as misconduct. We went over that.
We don't need to go over that again.

So just the fact that the defense has made numerous
motions for mistrial does not mean, in my mind, that there
have been numerous instances of misconduct, because 1 don't
acree with that. I will agree with the cefense on this. This
is the second time that Mr. Staudaher has asked a guestiomn
that's misconduct that has elicited an impermissible answer.
The first was the CDC, the Bruton issue. And this is the
second.

And even if this Court does not grant & mistrial, as
we all know, prosecutorial misconduct is cumulative and at
some point, whether another time and, you know, while each

error separately may be overcome by a curative instruction or

something like that, you know, misccnduct after misconduct

simply can't be overcome.

And so if this Court does not grant & mistrial, you
know, Mr. Staudaher, I expect you tc do whatever you need to
do to avoid future misconduct; meaning write your guestions
out, if you need to have them looked at by Mr. Lalli or Mr.
Wolfson or someone else to make sure that they cdon't call for
impermissible —— that they're not impermissible questions,
then maybe you need to do that.

Because frankly, vou know, again, this is the second
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time that there has been a question and typically, you know,
in my experience, when there is an issue of impermissible
testimeny, it was not directly solicited. It was, you Kknow,
spontanecusly the witness says something and it's in response
to & question and no one foresaw the answer, or 1it's an
cpen—ended question and the prosecutor just kina of stepped,
you kncw, asked the question not anticipating all of the
answers.

But in this question as well as the other cuestion,
and 1 believe that it was one of the gals from the CDC, we
argued about this on the last motion, that was the only
possible answer and this was the only possible answer, and it
was designed to elicit just the testimony that came in. So I
have tc agree with Mr. Wright on that.

You know, again, just the fact that they've made
motions for mistrial, in my view, dces not establish that
there has been numerous instances of misconduct. But any
instance of misconduct is too many, and certainly now two
serious occurrences are way too many. That's not saying I
don't believe this can't be cured by a curative instruction.

But I'm telling you if we do that, going forward I
expect nothing else to occur, because you shouldn't be asking
these questions. You're fear too experienced a prosecutor to
be asking questions like this. These might be guestions a

rookie would ask that frankly didn't know that i1t was
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misconduct to ask these questions. But a prosecutor at your
level in your office, I can't believe that you Gon't know that
you're not supposed to elicit this testimony.

You know, a first or second year deputy might ask the
questicns not knowing. But I mean, you either cicn't know or
you did it on purpose or you just weren't thinking. I'm
wiliing to give you the benefit of the doubt at this point,
but going forward, if we go forwerd, I can't -- you know, it's
up to you.

It's yvour Jjob to alsc meke sure, ycu krow, as
Mr. Santacroce said, it's the prosecutor's job To do justice,
and that means not committing misconduct, and that means not
answering questions —- or I'm sorry, not asking questions that
you kncw you're not supposed to ask and then trying to put the
Court in the pesition of remedying your e€rrors.

Is there anything else by either side? Anytning else
by the State?

MR. STAUDAHER: No, Your Hcnor.

THE COURT: Anything else from the defense?

MR. WRIGHT: ©No, Your Honor.

THE COURT: All right. 1I'd like to go kack and
review. As I said, I did my own research. I want to make
sure I covered everything.

MR. STAUDAHER: Would the Court like me to bring the

actual witness cites?
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THE COURT: No. Security's here. I can —— I can get
that, and I've been making notes. And then I'11 be back in a
few, in a few moments.

I will also however, say this. As I stated
yvesterday, my recollection and my impression was that, you
krnow, everybody knew that there had been federal involvement,
irvolvement by the FBI, involvement by the United States
Attorney's Office, that there had been talk of prosecution by

he attorney's office with respect to immunity and other
things. So certainly that impressicn was there with the Jjury.

So I don't see this as being as prejudicial if it

just came out of left field. I mean, the jurors knew that the
" Urnited States attorney was involved in this. The Jjurors knew
that there was talk of immunity and whatnot with the federal

" government, with the United States Attorney's Office. So to

me i1t's not a big jumpe for them to know, oh, yes, there's also

a case in the federal courts.

I don't see that as a big jump from all of the
evidence that's been presented in this case, and all of the
talk involving the FBI and the United States attorneys, and
llimmunity and federal immunity and state immunities, and
proffers, and a proffer with the FBI and a proffer with the
metropclitan police departments.

" So there has been, you know, not just with

Mr. Mathahs, but with other witnesses this has come up over
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1 and over again. t was the impression, I said, Jjust I had

2 been left with and we discussed this yesterday. And certainly
3 it would be the impression that the jury is left with, you

4 know, they were aware of the United States attorney's

5 involvement in this.

6 So the fact that there is a pending feceral

7 indictment, to me, is not & bic stretch from what has already
8 been zdmitted and what was clearly admissible ard was not

9 cbjected to as part of the case thus far. So I will say that.
10 MR. WRIGHT: I just respond to that -- just to
11 restress, all cross—examinaticn, all defense activity in
12 examining and confronting this -— these witnesses were proper
13 and all calculated to not do what has now been cone here. Anc
14 none of that was invited by any of my conduct or
15 Mr. Santacroce's. And I still disagree.

16 I mean, what they did with Rushing, even leaving out
17 the indictment of Dr. Desai, to put her on the stand. This
18 idez that he brought out the immunity on every other witness,
19 I heard that yesterday. 1 bet not more than four or five of
20 them did he bring it out, maybe Mathahs and another ore or

21 two. We brought it out.

22 “ THE COURT: Mostly the defense brought 1t out, that's
23 true.
24 “ MR. WRIGHT: But then you put Rushing on the stand

25 “ and you bring ocut the fact that she has this federal anc state
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use immunity by which she can testify here and she has the
immunity only if she's truthful, which also violates Ninth
Circuit law on vouching for a witness.

And then bring out she's under indictment but she has
special license to come here and testify truthfully. And then
I'm supposed —— I'm left —— I'm supposed to cross—examine her
cr this, which none of which should have come out? Cross —-— 1
can't even touch the indictment, immunity or anything without
her saying, well, he's indicted with me.

I mean, I don't know the mctivation of it. Maybe as
the Court's saying, it dawned on me if the Court's saying,
gee, there was federal investigation, I mean, none of that --
I'm used to dealing with joint investigations, so to me it
means nothing. The feds have their nose under every tent
around here. There's nothing remarkable about it.

But I think maybe the State thought I was getting
some kind of unfair advantage and leaving the inference that
the feds had found nothing. So there was —

THE COURT: 1 certainly didn't get that impression
rom any —-—

MR. WRIGHT: Well, I thought maybe that's why they
set the record straight and showed that he is indicted for it.
I mean, like I was saying with Mr. Mathahs, where you didn't
get prosecuted, whatever I said. I mean, maybe they thought I

was unfairly leaving the impression that he was fully
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thoroughly investigated and the feds did nothinc.

entered my mind on any of my examination.
But something had to have motivated him to decide to
set the record straight and tell the jury he's indicted for
billing fraud. Thank you.
THE COURT: Mr. Staudaher, I mean, I think you need
to state what were you —— you know, colloculally, what were

you thinking?

MR. STAUDAHER: Here's part of it. We had just

finished with Keith Mathahs —- or nct Keith Mathahs, but

Ronald —-—

THE COURT: Ms. LoRicnda?
MR. STAUDAHER: —— Rcnald Chaffee.
Ch, I was thinking Mr. Chaffee.

THE COURT: All right.

MR. STAUDAHER: We just finished with Mr. Chaifee.

It never

The whole issue at the very end of his testimony was that he
Ilwas given immunity and so forth, and that's clearly the
impression that was left. He was never given immunity by the
l State. Never has been. And he's only been -- 1f he has
immunity, he was only given that by the federal authorities.

So that was the reascon to go into that with her

initially, to address that issue, because she was not given
immunity by the State, nor was Mr. Chaffee, nor was a lot of

these witnesses. And I believe that there's —
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And I know that there's been an issue with regard to
semantics on immunity versus whether a proffer confers
immunity to somebody, or whether that means that you just
can't get into, you know, you can't use what they saic in the
proffer and prevents —- it has nothing to do with preventing
us from prosecuting somebody down the road.

THE COURT: And we're all in agreement what that
letter meant. It's just we're using disagreement of the
appropriate terms.

MR. STAUDAHER: But clearly Mr. Wright is using that
to at least get in front of the jury that these witnesses have
been granted immunity blanketly across the boarc, it seems to
me, when he asked the question. So that was the reason to
bring it out primarily.

T will tell the Court that I did intend with that
witness, before she testified, to bring out the fact that she
wes under indictment with the federal authorities for her
activities at the clinic. The caveat question, the follow-up
guesticn was I did it intenticnally at the time, but was an
afterthought as I asked that questicn. It was something I
shcould not have done. I acknowledge that.

It was not something I started to -- planned to do

hat portion of it. It just happened. I wasn't thinking on
that issue. It just happened as a result of that first

question, and I apologize to the Court and counsel for that.

KARR REPORTING, INC.
34

Lakeman Appeal 04355




1 I acknowledge that it was improper and I -- that's the issue.

2 I did intend tc elicit from the witness that she —— she was

3 under indictment initially, and I did ask that cuestion and

4 for what it was involved with.

5 The caveat portion of that where I asked the

6 foliow-up was, I think, in frustration possibly and for what I
7 believed was going on, and maybe I wasn't thinkinc clearly at

8 || the time and it came out. 1 apologize, but that was not a

O

wilXful thing that 1 was attempting to conduct -- or have

10 misconduct occur in this case. It was not my plan tc do so.
11 THE COURT: Well, just because a prosecutor coesn't
12 intend to commit misconduct, as vou know, doesn't make it not
13 misconduct.

14 MR. STAUDAHER: Oh, I realize that.

15 THE COURT: And as Mr. Wright pointed out, you know,
16 if & mistrial is granted and it's for misconduct, you Krow,
17 then ne of course has the option of seeking dismissal ard

18 arguing that Jjeopardy has attached because of willful

19 llnﬂscomduct. And at that point, my understandinc is Mr. Wright
20 can go back over, you know, everything that's occurrec curing
21 " the course of the trial, to try to demonstirate patterrn anc

22 practice of misconduct on the part c¢f the State.

23 I And I have no doubt that that is exactly what

24 | Mr. Wright would do. Ancd as I just want to be clear, just

25 P because they've made motions for mistrial, this Court does not
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acree that those have been instances of misconduct. The ones
I acree with are the two questions that you, you know —— and I
am singling you out as opposed to Ms. Weckerly, who hasn't

asked these inappropriate questions. It's you who asked them.

And I do find while, you know, you didn't intend
to -— I don't think you said I'm going to do something wrong
here, I hope I can get away with it. I don't think you did
that. I think you intencded tc ask the gquestion and didn't
rea>ly think it through and, you know, that's what I -- I'm
giving you the —— that's what I think you probably did.

You got in the heat of the moment and it's along --—
you kncw, and I think, like I said, I don't think you set out
i to do something wrong. I believe vou, you know, asked the
F questicn and just didn't —— just did it without thinkinc.

il MS. STANISH: Your Honor.

THE COURT: Ms. Stanish.

MS. STANISH: To follow up on an issue raised by
Mr. Wright about the Ninth Circuit caselaw regarding vouching,
I think we need to explore that as well. Because when the
government raises the immunity issue, raises any agreements
I regarding the person's testimony and any obligation that

they're going to testify truthfully, that does raise

unconstitutional vouching.
And I don't have & recollection, without reviewing,

il what was said before this improper questioning regarding what
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may also be what is likely, given this explanation we had
where he wants —— he did this for the purpose of beating us to
the immunity issue.

THE COURT: The punch line.

MS. STANISH: I think there's an issue of improper
vouching that we need to expglcre, and I would ask that we
review the —- again, the videc of Ms. Rushing's testimory so
that we can more fully explore the application cf the Ninth
Circuit law with respect to that.

THE COURT: Are you asking me tc do that now?

MS. STANISH: Yes. Yes.

THE COURT: Janie, if you would cue that up, or Qo
you need to take a break to have JAVS come up?

All right. As I said, I wanted to review something
in chambers. Ms. Olsen needs to get that —— I'm happy to play
that again -- needs to have that cued up on JAVS, and then
we'll go through that portion of the testimony again. All
right. If anyone needs a brief recess, go aheac and take it.

(Court recessed at 10:01 a.m. until 1C:11 a.m.)
(Outside the presence of the jury.)

THE COURT: Mr. Santacroce, will you do me another
favor?

MR. SANTACROCE: Sure.

THE COURT: When you were outside, did you see a sign

on the door directing people to Department 8 for the morning
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calendar?

MR. SANTACROCE: 1'11 check.

MR. WRIGHT: I was locking for my co-counsel, but I'm
F‘not allowed to go in the ladies room.

MR. SANTACROCE: Yes. There's a sign on the door.

THE COURT: Is it a prominently displayed sicn?

MR. SANTACROCE: Very prominent.

THE COURT: Ckay. Well, I asked Mr. Santacroce,
because about eight people came in during the argument,
inciuding the chief deputy assigned to this department who
wheeled his little cart in here, and ——

THE MARSHAL: [Inaudible] not enough?
it THE COURT: -- a P&P officer who shoulc be trained in
I cbservation wandered in and thought we were doing —— I'm doing
rithe morning calendar, so.

All right. Janie, have you found the area? All
right. We'll go ahead and —-

(Audio/video played for the Court - not transcribed.)

THE COURT: All right. That's 1it.

MR. WRIGHT: Did you hear how squeaky 1 souncec?

THE COURT: OCnly because 1 wasn't speaking, and you
lcan't compare yourself to my voice.

All right. He didn't get into whether or not she was

going to be testifying truthfully or anything like that, so I

don't see an issue there. Also, it would occur to me that she
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might have an expectation of benefits from —- on the feceral
case if she testifies. 1In this case, I don’'t krow .=
that's —-

I'm not that familiar with what happens in the
federal system criminal side, whether or not that's samething
that's calculated in the sentencing guidelines cr scmething
like that. I assume that it is. Ms. Stanish is nodcinc.

So certainly that's an area that, you know, could be
expiored, as tc her bias or mctive to testify ir tThis case and
testify favorably for the prosecution, i1f she's expecting a
benefit from the judge or the U.S. Attorney's Office or
anything like that in connection with her federal case, which
certainly seems likely to me.

Recause of course you're left wonderinc, well, why on
earth would she cooperate testifying if she's not getting a
benefit for it, and of course she's anticipatinc a berefit.

So I think that, you know, that's certainly a fair, I guess,

j

“ subject just in that regard goes to her motive anc bias. Ail

right.

MR. WRIGHT: I had -- did she say it can be used

I‘against her? I mean —-

THE COURT: Yes. She's ——
MR. WRIGHT: -- she even misstated her immunity.

THE COURT: Well, she did misstate her immunity,

Ilthat's true. And that may have been a slip of the tongue on

KARR REPORTING, INC.
39

Lakeman Appeal 04360




W

wn

-]

her part, or she may not understand -- she may not really
understand the immunity acgreement, which also then woulc go to
the truthfulness of her testimony.

Recause if she feels like her testimony can be used
acainst her, then obviously she has a motivation to paint
herself in the best positive light and Dr. Desai in the worst
possiple licht, if she thinks that somehow her testimony can
be used against her. Obviously in that situation, i that's
rea’ly what she thinks and it's not a slip cf the toncue,
sre's not going to —- she's going to say as little implicating
herseif as she can.

And we all know people are notoriously bad at not
implicating themselves when they're trying not to implicate
themselves, as I'm sure Detective Whitely would agree. But
that's, T think, something that it may have been a slip of the
toncue. If it's not, I think that that could be significant
with ner motive and everything like thet.

Getting back to the issue of the mistrial, as 1 said,
you kncw, the impression is out there, the U.3. Attorney
involvement, people making prcffers, whether or not Mr.
Mathahs is going to be indicted. As I've said several times
already, but I'll say it again, I don't think it's a fair, you
know, stretch to conclude or to surmise that there's also
possible federal charges.

At the end of the day the issue here is whether or
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not Dr. Desai can have a fair trial notwithstanding what has
gone on. You know, looking at a foctnote in the Bruton case,
you know, the Court must grant a mistrial when the defendant's
chances of having a fair trial have been irreparably camaced.

So at the end of the cay the question 1s can
Dr. Desai get a fair trial notwithstanding the misconcuct and
the answer to the question. In my honest opinion, I believe
that Dr. Desai can still get a feir trial notwithstanding the
testimeny of the federal indictment for the reasons I've
already stated both today and yesterday.

T think that certainly & curative instruction is
appropriate if the defense requests that. As you know,

Mr. Staudaher and Ms. Weckerly have offered an instructior.
You know, that instruction locks all right to me. The one the
Court had thought of was a little bit simpler, but I'c
certainly accept or consider anything offered by the cefense.

What the Court had thought would be something like
whether or not there is a federal indictment against Dr. Desal
for the same or similar charges is irrelevant and may not e
considered by you as evidence in this case.

Previcusly on ancther issue the defense had asked
that the Court provide an instruction that it was misconduct.
The Court would be willing, if requested to do so, to provide
such an instruction to the jury, something to the effect of

Il you are instructed that the last question by Mr. Staudaher of
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this witness and her answer was improper, and the gquestion
constituted prosecutorial misconduct.

And then the instruction whether you are told to
disregard it and then something like whether or not, or
sometning to that effect, that's the Court's sucgestion. 1'd
be willing to do something like that if requested to co so by
tre defense.

So, vou know, going forward, what -- you know, your
rotion for a mistrial has been denied, understanding that
going forward at this point and as I said, it is my true and
honest belief that Dr. Desai can still receive a fair trial.
And as I said, I just don't see the prejudice to Mr. Lakeman,
so I think implicit in that is my belief that Mr. Lakeman can
also get & fair trial going forward.

What, if any instruction would the defense, starting
with Dr. Desai's attorneys, wculd the defense like the Court
to give to the jury?

MR. WRIGHT: What crcss—examination 1s Mr. Santacroce
going to be allowed? I mean, I just want to know before —-

THE COURT: 1 believe that the answer, the answer
trat's been given doesn't really call for cross-examination in
my view, but 1'l1l certainly hear from Mr. Santacroce on this.
I know he feels differently. Because the answer was that she
and Dr. Desai were under indictment, so it's obvious that

Mr. Lakeman isn't under indictment.
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MR. SANTACROCE: Well, it's not so obvious to me,
Your Honor. It may be obvious to vou, and I think 1 should be
allowed at least one question to ask her the incictment for
which she and Dr. Desai are uncder federally does not include
Mr. Lakeman.

THE COURT: The problem with that, Mr. Santacroce, 1s
this. We tell them it's irrelevant as to whether or not
anybody's under indictment. Well, I can't tell them it's
irrelevant and then ask you tc bring out evidence relatin¢ to
the indictment. It's either irrelevant and they can’'t
consider it, or they can consicer 1it.

MR. SANTACROCE: But you're the one that's saying
it's irrelevant in the instruction.

THE COURT: Well, I don't have to use that worc. But
T mean, that's the gist of it, that it may not be consicered.
Now, whatever word, I'm certainly happy to accept worcs
cffered by the defense. Those, vou know, that's just a
suggestion, what I thought of.

MR. SANTACROCE: Well, if the Court instructs me not
to do that, I won't do it.

THE COURT: You know, but I can give a different
instruction. It can't be obviously considered as evicence
acainst anybody. But, you kncw, my feeling is A, I don't see
the prejudice to Mr. Lakeman. I think her answer was

complete. She said it was her and Dr. Desai. It was she and
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Cr. Desal who are under indictment.

She did not mention Mr. Lakeman in any way. So the
evidence that we're going to tell the jury not to consider, so
Il it's really not evidence. But they didn't hear anything
negative about Mr. Lakeman at all, and so I just don't really
I see tne need for cross-examination on that. But certainly
I'1. listen to your arguments.

MR. SANTACROCE: 1 dern't have anymore arcument with

i THE COURT: Ckay.

MR. SANTACROCE: 1'll accept what the Court says.
Rut I do have a related issue, because on this whole immunity
issue, the State is saying she hasn't been offered immunity,
" and T am confused.
' Because in the grand jury transcript, on page 55,
l Mr. Staudeher asks, Out of the abundance of caution, although
vou're not a State target in this particular case and you've
" rade the proffers that you have in the past, out of the
abundance of caution we're telling you today, from the State's
il perspective, that you in fact are not going to be a subject to
prosecution by anything you say during this proceeding today,
correct? The answer, Correct.
" I don't know how they can say and elicit from her
intentionally that she has no State immunity. Is that not

" State immunity?
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MR. STAUDAHER: It was her intent —— 1t wasn't ——
well, I mean, it 1s what it is as far as the transcript is
concerned, but she was never conferred any immunity in the
case. She felt she knew that she could be prosecuted when she
came dcwn to testify before the grand jury.

MR. SANTACROCE: But he said —-

MR. WRIGHT: Whoa, whoa.

THE COURT: Did you send her & Marcum notice?

1] MR. STAUDAHER: No. We didn't send her a Marcum
P THE COURT: No. I mean, she was subpoenzed as a
P MR. WRIGHT: She has immunity.

“ THE COURT: So I mean, she didn't think —

MR. STAUDAHER: Yes, that's what I mean.

THE COURT: —- she could be prosecuted at the g¢grand
jury. That's what I heard you s&y.
MR. STAUDAHER: Oh, no, no, no. Not that she was
prosecuted down there at the grand jury, but that she could
l become a target in this case. She was never conferrec any ——
MR. SANTACROCE: How much plainer --
MR. STAUDAHER: I mean, they can ask her.
| THE MARSHAL: One at a time, Counsel. One at & time.
MR. SANTACROCE: How much plainer can that lancuage

" be; she's not a target, she's not gocing to be prosecutecd? And
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he elicits the testimony from her saying you weren't c¢iven
immunity, were you.

I don't understand his questioning at -- he asks
guesticns he knows are false. Just like with Mr. Chaffee, the
same thing. He asked the question about the reuse of needles
wren ne knew it was false. They pretrialed him by
Mr. Chaffee's testimony anc asked him that question.

He keeps asking imprcper questions throucghout the
triel, and it's —— for him to ask the question she did not
have mmunity when he tells her he's got immunity at the granc
jury, I don't get it.

MR. STAUDAHER: She never came before the grand jury
on —— cnly because she would be given immunity from
prosecution in the case. She knew from the time we proffered,
from the time we've talked to her throughout the entirety that
we hadn't made a decision in that regard yet.

THE COURT: Well, was that conveyed to her, her
attorney?

MR. STAUDAHER: Yes, that she had not made a —- we
had not mede a decision. She agreed to come down and do the
proffer. The proffer itself, nothing could be used acainst
her. Clearly that was part of it. So her indication there
was that, yes, we would not use that against her.

We had not made a decision on prosecuting her or not

prosecuting her. She agreed to come down before the crand
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jury and essentially give testimony, but we at that time, to
the best of my recollection, did not have any acreement in
place that we would give her immunity from prosecution,
reriod.

MR. SANTACROCE: Your Honor, the State's guote,

Mr. Staudaher's cuote is, "We are -- quote, we are telling you
today from the State's perspective that you are in fact, are
not going to be subject to prosecution by anything you say
during this proceedings today, correct? Correct.”

MR. STAUDAHER: The grand jury proceedings.

MR. SANTACROCE: And that is his direct quote. Now
for him to stand up here and say she wasn't given immunity :s
absolutely disingenuous at the least and misleacing at best.

THE COURT: So what are you asking? I mean --

MR. SANTACROCE: Look ——

THE COURT: I mean, I gquess, Mr. Santacroce, what are
you asking for?

MR. SANTACROCE: I am asking to clarify her immunity,
and for my cross—examination, I want to get into the fact that
she has been given immunity.

THE COURT: That's -- by the State, that's fine.

MR. SANTACROCE: But he —— he has to be instructed
not to keep asking questions he knows are false.

THE COURT: Well, okay. To be fair to Mr. Staudaher

in this regard, what you've read to me can easily be
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interpreted not as immunity from preosecution, but immunity for

whatever she says during her testimeony before the grand jury,

that —

MR. WRIGHT: She cets to commit perjury?

THE COURT: Well, that's what he says. But I'm
say.ng it can easily be —— lock, I wasn't there. I didn't

tel. Mr. Staudaher what to say. I'm, you know, hearing 1t

cold like you folks. What does that mean? Well, to me what

Flfront of the grand jury. That's what it sounds like.

it scunds like is she has immunity for what she's saying in

Was that your intent, Mr. Staudaher?

i MR. STAUDAHER: Yes, Your Honor. I mean, when I
asked the question in court today -- or yesterday rather, I
“ asked her if she was ever conferred State immunity in this

“ case. Her answer was no. 1f that's what her impression is
from what we've ——

" MR. WRIGHT: 1It's false answer. She has ——

THE COURT: Well, Mr. -—

" MR. WRIGHT: She has use immunity. Why do we keep
dancing around this? She has use immunity conferred on her.
||It’5 immunity. And he keeps misrepresenting and he stands up
ir front of the jury and says, you don't have immunity, and
Ilit’s lies. And we just keep accepting it and tolerating it.
It's immunity. That's what she has. Correct?

THE COURT: She has immunity for the use of her
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statements unless —— and 1 don't remember the exact lancuage
to the letter, unless they were found to be false or

inconsistent with her prior statement or perjury, in which

case —

MR. WRIGHT: Or if she changes her story.

THE COURT: I said inconsistent with her prior
statement. I believe -— 1 don't have the letter in frort of

me. That's from my memory.

All right. So coing forward, let's deal with one

issue at z time. Going forward, what if any instructior woulc

|the defense, starting with Dr. Desai's attorneys, would the

T ———— e e e i

'defense like me to give to the jury?

MR. WRIGHT: What you said. I want to hear it acain.

THE COURT: All right. Here's what I —— all right.
Here by just chicken scratch, but ladies and gentlemen, you
are instructed that the last question to this witness —

MR. WRIGHT: Anc¢ we have to say what it was. They
aren't even going to know what the hell the last question was,
“ Judge. 1 mean, we're going to heve to inform —-—

THE COURT: Well, that, I might highlight it.

" MR. WRIGHT: Well, I —— highlight it? How can it be
any higher? My client's under indictment by the feds. 1
mean, we're not going to put --

J THE COURT: Well, it'll be obvious. I mean, I'll say

whatever, you know ——
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MR. WRIGHT: The informeticn that —-

THE COURT: Here's what I was going to say. You are
instructed that the last question to this witness from
Mr. Staudeher was improper and constituted prosecutorial
misconduct. You are instructec to disregard the question and
the answer thereto. Whether cr not there is a federal
indictment acainst Dr. Desai for the same or similar charces
is irrelevant, and may not ke considered by you as evidence in
this case.

I'm happy to modify that as suggested by the defense.
That —— I can give the State's instruction. This is what I
thougnht cf.

MR. WRIGHT: Say the last part again.

THE COURT: Whether c¢r not there is a federal
Il indictment against Dr. Desai for the same or similar charges
is irrelevant and may not be considered by you as evidence in
the case. I can give that instruction. I can not talk about

the misconduct. 1 can only say whether or not there's a

federal indictment may not be considered by you. I can call

—
Fh

it misconduct.

I mean, if I say whether or not there's an indictment
ﬁ and don't call it misconduct, then, you know, the jury can
also, I mean, it's maybe a little more innocuous that okay,
ﬁ well, why do we need to convict him here if the feds are just

l going to do it, you know, have their own case. 1 mean, sO

J KARR REPORTING, INC.
50

Lakeman Appeal 04371




10

11

12

13

14

15

16

17

18

19

20

21

22

there's different, vou know, ways tc think about doing this.
This is something I thoucht of.

The other thing, you know, we can -— is Ms. LoBiondo
here?

UNKNOWN SPEAKER: She 1s.

THE COURT: 11 right. Ancther possibility is if you
want time to decide this, we can finish with Ms. LoBiondo's
testimcny and then decide on the instruction, and bring
Ms. Rushing in after we're done with Ms. LoBionco. And then
the Court will instruct them however we decide. And I'm happy
to take —— as I said already, you know, I'm not married to
this. 1It's something I thought of.

The State, I think their instruction's okay. That's
fine tco. You know, I said the —— I offered to give the
misconduct instruction because that had been reguested
previously on another issue. And sc, you know, if I think
this rises to that level, if the defense wants me to make that
“ instruction and give them that instruction, I will do that.

I MR. SANTACROCE: 1I'm fine with your instruction that
inciudes the prosecutorial misconduct as you read it to uS.
Fll‘m fine with that.

| MR. WRIGHT: I'm going to need to consult with my

F client for a moment and the —— and I would just rather do it
P now, before LoBiondo. I mean, I want to address it because

[Ithat was the last they heard.
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THE CCOURT: Ckay. Sc do ycu want a few moments to
confer?

MR. WRIGHT: Yes.

(Court recessed at 10:33 a.m. until 10:45 a.m.)

THE COURT: All rignt. As soon as Mr. Wright comes
back. And Ms. Stanish, c¢id vcu have an opportunity, ample
cpportunity to confer with your client, Dr. Desail, recarding
what you're requesiing as an instruction?

MS. STANISH: Yes, Ycur Honor.

THE COURT: A1l right. Mr. Wright, have you had an
opportunity alcng with Ms. Stanish to confer with your client,
Dr. Desai?

MR. WRIGHT: Yes.

It THE COURT: And what are the defense's wishes

regarding an instruction to the jury?

MR. WRIGHT: As vou stated. 1 want to make sure
it's —— you are instructed to disregard, insteac of the last
witness, I want to use Tonya Rushing, I mean, just so
there's —

THE COURT: Ckay. Sc just read To me —

" MR. WRIGHT: Well, I didn't —- you are instructed —-
THE COURT: Well, I said that the last question to
llthis witness, but you would like to say Tonya Rushing?

MR. WRIGHT: Correct. The last guestion and answer.

| THE COURT: From Mr. Staudaher was improper and
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constituted prosecutorial misconduct.

MR. WRIGHT: Yes.

THE COURT: You are instructed to disregard the
question and the answer c¢iven by Ms. Rushing; you want that?

MR. WRIGHT: VYes.

THE COURT: Whether or not there 1s a federal
indictment against Dr. Desai for the same or similar charges
is irrelevant and may not be considered by you as evidence in
this case; are you fine with that?

MR. WRIGHT: Yes.

(Pause in proceedings)

MR. WRIGHT: Yes.

THE COURT: All right. 1Is there anything else we
need tc deal with before we bring the jury in, and then I'm
assuming we'll conclude with the testimony of Ms. Rushing?

MS. WECKERLY: I think that Mr. Wright wants the
instruction, but to do the crcss of LoBiondo.

THE COURT: Ckay. Sc is that what you want,

Mr. Wright? You want me to —-

MR. WRIGHT: To instruct the jury right now.

THE COURT: Right. Instruct them immediately when
they come in?

MR. WRIGHT: Yes.

THE COURT: And then you wculd like to finish with

Ms. LoBRiondo and do her cross?
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MR. WRIGHT: Yes.

THE COURT: Ckay.

MR. SANTACROCE: Can vycu -ust add cn that instruction
that it's irrelevant to both defendants, somewhere in there?

THE COURT: Against either cefendant?

MR. SANTACROCE: Yes.

THE COURT: So —— a-l rZgnt. All right. Kenny,
bring them in.

And just so it's clear for the record, that is the
instruction that you would like me tc give?

MR. WRIGHT: Yes.

MR. SANTACROCE: Yes.

THE COURT: All right. And Ms. Weckerly or
Mr. Staudasher, what's your lineup fcr today?

MS. WECKERLY: We have Ms. LoBiondo, Tonya Rushing.
And then if we get farther we have Ryan Cerda and Kathy Bien.

THE COURT: Ckay. Sc Ryan Cerda is who?

MS. WECKERLY: He was the person that entered the
actual billing stuff for the anesthesie reccrds. So the other
two are just very short witnesses, so I don't know if we'll —-
we kind of have them coming in, in the late afternoon.

(Jurors reconvere at 10:50 a.m.)

THE COURT: Court is ncw back in session. The recorc

should reflect the presence of the State through the deputy

district attorneys, the presence of the defendants along with
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their counsel, the officers of the court, and the ladies and
gentlemen of the jury.

Ladies and gentlemen, before we begin with the
testimony this morning, I must give you the following
instruction. Ladies and gentlemen, you are instructed that
the last question to Tonya Rushing from Mr. Staudaher was
improper and constituted prosecutorial misconduct. You are
instructed that you are to disregard the question and the
answer given by Ms. Rushing. Whether or not there is a
federzl indictment against Dr. Desai for the same or similar
charges is irrelevant and may not be considered by you as
evidence in this case against either defendant.

I believe going forward this morning we will resume
with the testimony of Ms. LoBiondo. You'll recall that her
testimony was interrupted prior to cross-examination. So
Officer Hocks, would you please retrieve Ms. Lobiondo, and we
will resume her testimony.

ANNAMARTE LOBIONDO, STATE'S WITNESS, PREVIOUSLY SWORN

THE COURT: Mr. Wright, you may proceec with your
cross—examination.

MR. WRIGHT: Thank yocu.

CROSS-EXAMINATION
BRY MR. WRIGHT:
Q Ma'am, my name is Richard Wright, and I

represent Dr. Desai. Okay.
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Q

Yes.
Have we ever met”?
No.

Okay. I'm going to ask you a lot of cuestions

about your background, your years of employment &t what I call

the clinic, meaning working fcr Dr. Desal, and cuestions about

your pricr testimony, okay?

A

0

Fl

Yes.

And if you have any questiocns, ii you don't

urderstand anvthing I'm saying or if you're confused on any of

my questions, don't be bashful. Just say I don't understand
Ilor you're —— just speak up, okay?
F' A Yes.
Q Okay. Now, you are a CRNA, correctr
A Yes.
Q And as I understand your testimeny here, you
have & bachelor's degree in nursing?
A Yes.
“ Q And two master's degrees?
A Yes.
il
Q One in CRNA-ing, and the other was in being a
||nurse practitioner?
FI A Yes.
Q Okay. What's a nurse practitioner?
A A nurse practitioner is a nursing professional

KARR REPORTING, INC.
56

Lakeman Appeal 04377




[NN]

(@8]

>

(@)l

who is -— has gone to a master's —- through a master's
procram, & master prepared professicnal who specializes in a
| certain area of patient care. My specialty was pediatrics, so

l in the care of children, and well children, sick chilcren --

Q Okay .
A —— children in all aspects of development.
p Q And you dic that first, before becoming a CRNA,
correct?
“ A Yes, 1 did.
i Q All of your education was in the New York
system?
A Yes.

Q Okay. And your employment before moving to

| cal:forniz was in the New York system?

A Yes.

Q Okay. And that's ——

A In CRNA also.

Q Oh, correct. And in that system often you're
working in like teaching hospitals?
ri A Yes.

Q Okay. And so you are around other CRNAs or
anesthesiologists and students, correct?

A Yes.
P Q Okay. And that is dissimilar from the practice

Plhere in Las Vegas, correct?
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A Yes, very much so.
0 Okay. And you moved first to California,
correct?
A Yes.
Q And you practicec how long in California as a
CRNA?
A From 1992 until 1994.
" Q Okay.
A Sometime during that year.
I Q Right. Approximately though, we're looking at,
I just for a time frame. And the -- do you recall when propofol
Flcame onto the scene —-
A Yes.
I Q -— year—-wise?
“ Was it like while you were in California, or back in
New York?
A Well, they were developing it when I was in New
IIYork, but we were not using it yet at our hospital. We were
stiil using other sedative hypnotics. When I went tO
" California, I began using it at the hospitals that I worked in
Ilthere.
' Q Okay. And so when propofol first came avallable
r in the '90s, you started utilizing it in your practice?
“ A Yes.
Q Okay. And you were —— in California you worked
" KARR REPORTING, INC.
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in what kind of practice?

A

which was affiliated with

[ineudible] blank.

9

A

Kaiser Permanente Hospital system, and all throughout

ars = - -
California.

Q

A

Q

became available, was a new type of anesthesia, correct?

A

O

A

O

were there issues about whether, what do you call it,

pacterial preservatives in it or something?

A

T worked at

That's ail right.

Sorry.

1 would rotate to different hospitals. I worked

for what they called a

Okay.

Yes.

Okay.

Yes.

Okay .

Of the VA Medical Center in Long Beach,

to cdifferent hospitals for Kaiser.

And by that time, in California, you were

And when you —— propofcl, when it first

And do you remember how it first came —-

the VA Medical Center in Long Beach,

——~ I can't —— all the sudden I'm

A practice group?

resource network,

And

Rlprivate practice anesthesia groups, where I would go into
offices throughout Los Angeles and Orange County and co

#lvarious procedures in office based practices.

using & full range of anesthesia products including propofol?

It came in a glass vial.

Okay.

Yes.

And when it was in the first glass vial,

It had a preservative, but because it's a
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lipid substance, lipid base, you have to be very careful
with —— with how you use it.

Q Okay. The —— and —-

A Sterile technique.
0 I'm sorry. Did you finish your answer?
A Yes.

Q Okay. A lipid substance, I don't know what that
means. But let's talk like with Demerol, that's -- were you
using Demerol?

A Yes.

0 Okay. 1Is that a less fragile substance? 1
don't know the correct terminclogy.

A Well, it's —— there's not -- we were very
careful with propofol because it was new and because of the —-
it was a what they call a cremophor. It was a lipid. Because
of its properties you hac to be extra careful. And also
because it came in a glass vial, that was another precaution
you had to take. Demerol is not like that. It's —- usually
comes in & —— it could come in a glass vial too, it didn't
really matter.

It's just the property of the substance is different

than —

Q Okay.

A — 1n the -- there wasn't as much of a chance
of —— I mean, vou're still careful with everything. You
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weren't less careful with any other substances, so.
Q Okay. With propofol, is there a greater chance
of bacterial growth?

A Yes.

1O

Okay. And did it have -- see, I cdon't know on
the others. Are there some anesthetics that once you're usinc
it vou cculd use 1t the rext day?

A It had beer practiced for years and everywhere
that there are vials that, you know, were opened that you were
label and be able To reuse the next day.

Q Okay. Recause they had sufficient antibacterial
preservatives or something that allowed that?

A Ye

wn

3

Q And as lonc as you were clean in your handling
of it, that was permissible?

A For years everywhere, even in doctors' offices
with vaccines. It was always cone like that.

0 Okay. And when propofol came along, it has a
shorter when opened shelf _i1fe?

A Yes.

Q And that is like how long?

A Six hours. However, if you had a small vial,
it —— I don't know of an occasion where it's going to ke out

that long.

Q Okay. And it's basically once opened, use
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rather quickly or you're going to throw it away because it
cannct be preserved?

A Yes.

Q Okay. Now, you came to Las Vegas and you
exp_ained you worked a couple of places before ¢oing to work
for Dr. Desai in 2000, correct?

A Yes.

Q So you were here, I think you sailc you came to
Las Vegas in 1994, so you worked about six years before
starting employment with Dr. Desai's clinic?

A Yes.

0 And you worked for several different places you
said, like Lake Mead Hospital, which is now North Vista,
correct?

A Yes.

Q And at —— then -- and during those times you
were CRNA-ing?

A Yes. 1 was not employed by the hospital.

Q Okay. You were employed by a group?

A Yes. Well, that's the wey it works in lLas
Vegas. No anesthesiologist is emplcoyed by any hospital here.
It may be changing now, in 2012. But &t that time I worked
with a group.

Q Okay. And the group you work with have an

anesthesiologist plus yourself?
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A In every groug?

@) No.

A Are you asking -- can you be more specific?

Q Yes. The —- did vou practice —— before you went

to work with Dr. Desail, cid you practice at times with an

anesthesiologist?
A Yes.
o) Okay. And wes that in bigger loncer procedures?
A Usually, ves.

Q Okay. And so & CRNA and an anesthesioclogist, an

MD anesthesiologist would be working at the same time?

A It depends on the facility or the —- or the
case.

9] Okay.

A There were times when I would work alone.

Q As a CRNA?

A Yes.

Q Okay. And when vou did that —-—

A And do my own cases.

Q And when you did that it was perfectly lawful,
permissible and within your realm end proper?

A The Nevada state law states that a CRNA 1s
allowed to practice with a -- any licensed doctor, podiatrist
or dentist.

Q Okay. And so when -- 1f you are -- a
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procedure's being performed by a podiatrist, dentist or doctor
in which he needs a patient to be put to sleep and uses you
for the services, then he is the physician that you are

working under --—

A Yes.

Q —— correct?

A Yes.

@) And when you -- during your six years in las

Vegas before Dr. Desai's clinics, were you doing the full
array cf anesthesia including propofol?

A Yes.

) Okay. And so you come and are —— how did you
get to Dr. Desai?

A I was working in a physician's office doing
anesthesia, plastic surgery cases, and a doctor came in, an
anesthesiologist came in and asked me if I was interested in
working for Dr. Desai.

o) Okay. And the —- so this was -- was this an
anesthesiologist who knew Dr. Desal?

A Well, I would imagine he knew Dr. Desai. I did
not know him.

Q Okay. Do you know if that anesthesiolocist
worked —— so he's an anesthesiclogist. He said are you
interested in working for Dr. Desai's clinics, and so you

responded and went and were interviewed?
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A I did not know Dr. Desai prior to that, but I
did agree to go and meet with him for an interview.

Q Okay. And so were you interviewec by Dr. Desai?

A Yes.

Q Okay. And at that time there was no CRNA
practicing in Dr. Desai's clinic, correct?

A I did not know cf one.

0 Okay. Well, you were hired as the first CRNA is
your understanding?

A Yes.

0 Okay. And when you were hired in 2000, were
there also anesthesiologist MDs working at times in Dr.
Desai's clinic?

A There were MD anesthesiclogists who would work

there and cover when I could not ke there.

Q Okay. BRecause at the time you were the only
crne’?

A Yes.

) And there were times you were coff on vacation or
whatever?

A Yes.

Q And so at thet time an MD anesthesiologist would

work there is your understanding?
A Yes.

Q Do you know who they were? Do you recall any of
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them?

Pardon me?

Do you recall any of the MD anesthesiologists?
Dr. Yee was one of them.

Yee, Y-e—e?

Yes.

Okay.

=T G T - T © R - © S

There were -- I don't how many anc 1'm sorry I
ceanriot recall their names. There were doctors who came from
Southwest Medical Associates group, 1 believe. I don't recall
their names right now.

Q Okay. And I ask you questions, if you remember
them, fine. I mean, because I've never been able to interview
you or talk with you, so at times I'm just fishing anc trying
to cet information that you know or don't know.

Ckay. Now, you start —— when you started work,
what -—— and I'm talking about at the clinic now, did you start
at Shacow Lane?

A Yes.

Q Okay. And it was at that time one procedure
Yoo, correct?

A Yes.

0 Okay. And did you work exclusively there or
elsewhere for Dr. Desai at the beginning?

A I —— at the beginning I worked exclusively
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Q Okay.

A Although I did sometimes go to North Viste to do
procedures with -- pain procedures, anesthesia for pain
management procedures at North Vista Hospital with Dr. Macuka
[phonetic].

e Okay. And what —- what enesthesia was peing
utilized, when you were hired at Dr. Desai's clinics, for the
procedures?

A At first we were using Demerol anc Versed.

Q Okay. And then while you were there on what I'G
call your first stint, your first period of employment, which
was 2000 to 2004, correct?

A Yes.

o) Okay. That first period you evclved into

propofcl; is that correct?

A Yes.
Q And do you recall why the transition?
A We decided to use propofol because it's a great

anesthetic. Patients can be comfortable and rest during
procedures. It's a sedative-hypnotic with a little bit of
amnesia, and it —— patients were able to tolerate the
procedures and wake up nicely, quickly. They were not
nauseous, or they didn't have that hung-over feeling that you

get with Demerol. And Demerol, many people could not tolerate
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Demerol .

0 Okay. So propofol, quick-acting, quick
recovery, no —— no —— not the same side effects as some of the
cther anesthesias?

A Yes.

Q Okay. And the —- so propofol was tried and
became the standard at the clinics; is that correct?

A Yes.

Q Ckay. And your injection practices pre,
pre-prcpcfol and when you started using propofol, were your
practices the same working for Dr. Desal in the
administration; the way you did your job, was 1t the same as
you had been doing?

A I'm trying to understand exactly what you mean
by "the same."

Q Okay. The —— you had been administerinc
aresthesia for 15 years when you went to work for Dr. Desai,
correct?

A Yes.

Q Okay. And so you had certailn procedures, your
standard policy. Like how you drew up Demerol, how you drew
up propofol, how you injected it, you had standards that you
had developed and followed, correct?

A Yes.

Q Okay. And so when you went to work for Dr.
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Desai, like first day 2004, you're there, what I'm asking 1is
did you continue with your same standards and procedures?

A Yes.

) Okay. So there wasn't any change or someone at
the clinic said, whether it's Dr. Desal or anyone else,
someone said, no, we're coing to do it this way or that way?

A I would never let anycne tell me how to do

anesthesia. It's —-

Q Okay. And your —--

A Followed my standards of care.

0 Okay. And you're adamant about that, correct?
A Yes, 1 am.

Q And vou're vociferous, loud, whatever you want

to call it, you state your mincd is what I've been tolc; 1is
that correct?

A I wouldn't —— I would not let anyone interfere
with the way that I take care of my patients. I have a
standard of care and I keep to it, yes, and I would not ailow
anyone to tell me what to do ctherwise unless it were in the
patient's best interests.

Q Okay. And the -- while you were working first,
first stint at Dr. Desai, 2000-2004 period, did another CRNA
come?

A Yes.

0 Okay. And so that's the second one, correct?

KARR REPORTING, INC.
09

Lakeman Appeal 04390




10

11

12

13

14

15

16

17

18

19

Yes.

Ckay. And who was that?

That was Keith Mathahs.

Okay. And anymcre come while ycu were there —-
During the —-—

— first time?

o0 o® 0o @ 0w

—— 200C to 2004, no.

0 Okay. So when Keith Mathahs came, 1t was still

a one —- one procedure room?
A Yes.
0 Okay. Wher vou left in 2004 and returned about

a year later in 2005, is that correct?
A Yes.
Q Okay. Wher vou returned in 2005, just for the

time frame, was it then a cifferent bigger facility, two

procedure rooms having moved like across the —- into —— across
the hall?

A Yes.

Q Okay. So when you left, still one procedure

room and one CRNA other than yourself, Keith Mathahs?

A Yes.

Q Okay. Had anyone —-- did you ever go work
Burnham?

A I can't remember if I did during that time
period, but during -- definitely during the second time
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period --—

Q Ckay.

A —— T worked at Rurnham, and also at the North
Vista Hospital.

Q Okay. And did -- do you —- did you know
Mr. McLDowell, Ralph?

A Yes.

Q Did he —— was —- do ycu know when he came to
Burnham?

A I don't rememker.

Q Okay.

A I know it was when it was the old Burnham, the
one rocm. So he probably was the first CRNA at Burnham, I
believe.

Q Was that -— is the old Burnham the upstairs?

A Yes.

o) Okay. And then ultimately Burnham noveac
downstairs and had more procedure rooms?

A Yes.

Q Okay. Now, when you were at Shadow Lane first
time, single procedure room and Keith Mathahs is there, would

you twc work at the same time, rotate?

A Yes.
Q How did it work?
A He would do one patient and then I would do the
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Q Okay. Same procedure room?

A Yes. Unless I went tc the hospital, or he or 1
went to Burnham.

Q Ckay. And the -- when vou would work with Keith
Mathahs, and if you are both working cn a given day at Shadow
Lane, ckay?

A Yes.
il Q And there are ccloncscopies and upper
Ilendoscopies going on, would ycu rotate each patient?
A Yes.

" Q Okay. And so wculd vcu like start the

assessment history with one patient while Keith is doing a

patient in procedure?

A Yes.
" 0 Okay.
A I would go speak witn my patient and take the

I|history and make sure they had an IV.

I Q And then when ycur petients —— when Keith
Mathahs is done with a procedure, vcur -- the patlent you had
Iljust assessed and was going tc be vcurs would go into the
procedure room?

i A Yes.

) And you would dc ail ¢f your cwn assessment,

charting, history, questioning of the patient?
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A Yes, always.
Q Ckay. The —— and did -- did you —— when you
came tc the work as the first CRNA at the clinic, 2000, okay,

I'm going back a little bit, they didn't have CRNAs then and

didn't have anesthesia billing, are you -- 1s that correct?
A I — I don't know. I don't know what you're
say —— what you're —- I'm not clear on that question.

0 Okay. Did you do anything like bringing the
forms with you, like your anesthesia form, charting, charts or
whatever? I'm not sure I'm using the correct terminology.

A Yes. The anesthesia record.

Q Okay. And you had anesthesia records you were
utiiizing?

A Yes. I got them from —-- adapted it from
previous facilities that I had worked in. I think I actually
had one from —— which was similar tc the one that they used at
cne of the hospitals in Las Vecas.

Q Okay. So you brought those. And did you deal
with —— who did you deal with when you first came to work? I
mean, you were hired by Dr. Desal, correct?

A Yes.

Q And he was one c¢f the physicians doing the
procedures and he ran the clinic and was a majority owner, you
understood all that?

A Yes.
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Q And there were cther physicians in the croup
that vou were —- that were performing procedures, partners?
A Yes.

Q Okay. And then who -- who was your initial --

who did you work with who was like the charge nurse?

A The charge nurse ——

Q I'm not sure —-

A —— was Betty.

o) I'm not sure of the terminology. The heac
nurse.

A I believe it was Betty.

Q Betty?

A But I can't remember her last nare.

Q Okay. Were the —— did you deal with Torye
Rushing?

A Oh, Tonya is —— always been the office manacer.

0 Okay. Did you -— you brought -- when we ta_ked
apout the form that you brought, is that we're talkinc about
the anesthesia chart that vou actually fill out for a given
patient, correct?

A Yes.

Q But and on that would be all of the relevent
information that you keep, time, amount of -- personal
history, blood pressure, everything you do with that patient,

interview, all is charted by yourself?
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A Yes.

Q Okay. And then that chart becomes a part of the
nursing record?

A It becomes part of the patient record, I
beliieve.

¢ The patient reccrd.

A Yeah.

Q Okay. And you brought that —— do you recel:
referring Tonya or talking to anyone at the clinic about
billing, enesthesia billing, and like who had been doinc your
biliing?

A I don't remember. I mean, I had billers that I
used when I was working on my own, but that —-—

I C Was it Lizmark [phonetic] or something?

A I had used them, yes.

“ o) Okay. Is that —— okay. Do ycu recall when you
first started work who was doing the billing at the clinic
iPinvolving anesthesia?
A I —— I don't kncw who they used.
I O Okay.

A I have nothing to do with their billing.
| Q I understanrd.
r A I had nothing tc do with that.
" o) Okay. Rut you knew —— I mean, you came to work
ﬂ as an employee, correct?
“ KARR REPORTING, INC.
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A Yes.
Q Okay. And you weren't a —-- working for yourself
as & CRNA?

A No. 1 was employed with a salary.

Q Okay. And you knew like if an anesthesioc_ogist
came tc the clinic because you were off, so an
anesthesiologist MD came to the clinic, okay?

A Yes.

Q And he performed anesthesia services on a

patient, okay, how was that billed?

A You know, again, I have no idea how they killed.
You kncw, I -— I don't know what —- you know, what their
arrangements were. 1 cannot even —-- I can't even, you know,

say that I had nothing to do with anyone's billing, you know.
But I —— especially I cannot say what their billing was and
how they did it.

Q Okay. The -- and when you previously, if you
were working like an independent CRNA you would do your own

biliing for your services?

A In different —-
Q Here.
A —— places where I worked.

Well, in Las Vegas, when I worked with Southwest
Medical, I did not do the billing. When I worked with the

plastic surgeon in their office, they just tell you how
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much -— you know, that's different beceause it was private pay.
They tell —— the surceon would tell you how much you were
going to meke.

C Ckay.

A So again I didn't bill. The only thing I had to
bill fcr was when I did —— when I did paln manacement
procedures. That would be the cnly time.

o Okay. So when you're working with Dr. Desai

first time period, you're an -— & salaried employee with

benefits, correct?

A Yes.

o And you got bonuses?

A The first time, from 2000 —

C Correct.

A -— to 2004, I was salary.

C And so at that time vour payment, your salary

had nothing to do with the number of procedures you did or
anything else, you were a salaried employee?

A Absolutely not, it did not have anything to do
with that.

Q Okay. And vour bonuses had ncthing to do
with —

A I don't know what they had to do with, because
thev went away ——

Q Okay .
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A —-— the loncer I worked there.

Q Okay. Well, they went —- when you came kack as
a per diem employee, no longer a salaried employee, there were
no bonuses, correct?

A Yes, there were no bonuses. 1 was workinc per
hour .

THE COURT: 1I'm sorry. Finish your answer.

THE WITNESS: I'm finished.

THE COURT: All right. The jury needs a break.

So we're going to take a quick ten-minute break,
ladies and gentlemen. During the break you're advised you're
not to discuss the case or anything relating to the case with
each other or with anyone else. You're not to read, watch,
listen to any reports of or ccmmentaries on this case, any
person or subject matter relating to the case, and please
don't form or express an opinion on the trial.

Notepads in your chairs, and follow the bailiff
through the rear door.

(Jurors recessed at 11:27 a.m.)

THE COURT: Ms. LoRicndo, during the break, cc not
discuss your testimony with anyone else.

THE WITNESS: I'm allowed to go out?

THE COURT: This way.

(Court recessed at 11:27 a.m. until 11:43 a.m.)

(Outside the presence of the jury.)
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THE COURT: You can -- Mr. Staudaher, would you
retrieve the witness, please.
MR. STAUDAHER: Certainiy.
THE COURT: The kailiff's in the back with the jury.
(Pause in proceeding.)
(Jurors reconvere at 11:45 a.m.)
THE COURT: When the witness comes out of the
restroom, just bring her in.
(Pause in proceeding.)
THE COURT: We'll get started as soon as we locate
the witness.
(Pause in proceeding.)
(Annamarie LoBiondo resumes the stand.)
THE COURT: Mr. Wricht, you ma&y resume your
cross—examination.
MR. WRIGHT: Thank vycu.
CRCSS-EXAMINATION (continued)

BY MR. WRIGHT:

Q You left ir z004. Did you go to work somewhere
else?

A Yes.

Q Okay. Where did you go to work in between?

A Nevada Anesthesiologists and Pain Specialists.

Q Say it again.

A Nevada Anesthesiology and Pain Specialists.
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) And what type of work was that?

A It was doing anesthesia for an anesthesiologist
who was doing pain management procedures.

Q Okay. And you then came back 2005, worked your
second period with Dr. Desai, correct?

A Yes.

Q Why did you come back?

A I had to leave the other facility due to

perscnal reasons.

Q Okay.
A Health reasons and because I have two children.
I had to —— something that was a -- could be a little more

flexible to my schedule, so I could spend more time with my

children.

0O Is that why you came back as per ciem?

A Yes.

Q Okay. So that you were working no longer
salaried, but would come, I think ycu said, like work two to

five days a week?

A Yes.

Q Okay. And so there was more flexibility on your
chiidren?

A Yes.

Q And you weren't working Saturday, Sundays,

night, late nights?
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A Yes.

Q Okay. Is that the practice in some other jobs
for CRNAsS?

A In most of them, when vcu do anesthesia, you're

working until that surgeon that you're working with is cdone,
which could go into the nicht and on weekends.

Q Okay. Now, when you returned, the practice was
the clinic, patients, physiciars, two procedure rooms, it was
bigger, correct?

A Yes.

0 Busier?

A Pardon me?

Q Busier?

A Yes.

o) Okay. And the -- when you returned, hac the —-
who was 1in charge? Was Betty still there?

No.

Tonya Rushinc stili there?

Yes.

She was there throughcut, correct?
Yes.

As the —— on the management side?
Yes.

Okay. How about Jeff Krueger and Katie Maley?

bR O N G R L. O - © R

They were there. They were RNs.
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Q Ckay. And were —— what were they, head nurses,
chief cf nurses? What do you call them?

A At one time Jeff was an RN, just an RN, but he
was then promoted to —— I don't know what his title would have
pbeerr. And I guess he was in a supervisory nursing position
ard Ketie was also in a supervisory maybe administrative
nursing position, I believe. I'm — I don't know exactly what
treir —— I don't remember exactly what their titles were.

Q Okay. And you as a CRNA, both when you were
there as an employee the first time and then coming back CRNA
per diem, you were within the chain of command, okay, you
worked for Dr. Desai, correct?

A Yes.

o) Okay. And you were under the supervision of any

physician who was doing a procedure at the time of the

crocedure?
A Yes.
Q Okay. And the —— if you had any issues,

complaints or anything, who would you go talk to?

A Whomever I was working with at the time, which
you mean & physician.

Q Right. 1If it's a physician, you're talking to
the like Dr. Carrol or Dr. Desai or Dr. Carrera?

A Yes.

@) Okay. And if you had some issue with management
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side or something, would you go through Dr. Desail, Tonya
Rushing, Katie Maley, Jeff Krueger?

A It depends on what the issue was.

Q Okay. Were they your superiors, Katie Maley,

Jeff Krueger?

A No.

Q Okay. You were independent of them; i1s that
fair?

A Well, they may have had supervisory Or

acdministrative roles in the facility, but that coes not
include my anesthesia care. They cannot tell me how to do
what I do. They're not anesthesia experts. They're not
certified to do anesthesia. So they can administrate the
facility or supervise certain issues, but not to interfere
with what I do with my patients.

Q Okay. And you would totelly completely look out
and do whet is proper ané correct for your patients, correct?

A Yes.

Q And if someone told ycu to do something that
like leave the room, go tend arother patient while your

patient was asleep, you wouldn't do 1t?

A Of course not. You would never abandon a
patient -

Q Okay.

A -— during an anesthetic.
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0 And the — if you saw things wrong in the
procedure room, you would point 1t ocut?

A Yes.

0 Okay. And I think some of the things you
testified to on direct examination for the State, I think some

of this all runs together. But were you asked about bite

A Yes.

0 Okay. The reuse of bite blocks after they're
cleaned and sterilized?

A When I first came to work for Dr. Desai, I had
never worked in a gastroenterclogy facility before, so I —— 1
did question it, that they were not re-sterilized. And I -— 1
believe Betty, the supervising nurse at the time, was not
happy with that, that it was a concern, and so I.also became
conicerned about that.

0 Okay. And you complained about 1t?

A Yes, 1 did.

o) Okay. And I think you also mentioned the first
time, your first period there forceps reuse, do vou recali?

A Yes.

Q Okay. And were forceps being cleaned, whetever
they did with them, and then reused when you were first there?

A Yes.

Q Okay. And when you returned like seconc time,
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third time, was that occurring?

A You know, I really have to maintain that my area
of expertise is anesthesia and I cannot be -- I'm not an
expert in how they sterilize the equipment. I mean, I

understand if I have a piece cf equipment how that 1s supposec
tc be sterilized. But I am nct —- I am doing anesthesia and
that's my area of expertise. I cannot be an expert in other
arees.

Q Fair enough. But I have to ask the areas that

you've testified about. Okay. I mean, that's why ——

A Okay.

0 —— I'm asking yocu about them.

A Okay.

Q I understand you don't know whether the reuse of

forceps, whether they were being cleaned, sterilized properly

ir the Medivator, not in the Medivator, you just don't know,

correct?
A Correct.
Q Okay .
A I would be concerned because cthers were ta-kinc

abcut 1t, saying that they were not.

Q Okay. PRut they —— it may have been sterile or
not, but you —— it was a topic of conversation ancd something
that caused you concern?

A Yes.
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Q Okay. And you voiced your concerns anytime you
had them?

A Yes.

Q Okay. And on the forceps reuse when you

returned tc work, they were nct reusing them anymore; 1s that

my understanding?

A That's what I uncerstcod, vyes.

Qe Pardon?

A Yes. 1 believe thet they were not.

0 Okay. Now, on anything like -- I've read your

interviews and testimony. So like if you saw a scope that hac

something on it, & colonoscope, Okay?

A Yes.

Q You would point it out and tell the tech,
correct?

A Yes.

Q And you recail having done that, correct?

A Yes.

Q And the tech would then take and co back, send

it back for reprcocessing and get ancther one?
A Yes.

0 Okay. And your determinztions to cancel &

procedure, okay, I want to go there. You testified about the

time when a lady was not NPO-ing, drinking water, and so you

did not want to go forward. Do you recall that?

KARR REPORTING, INC.
86

Lakeman Appeal 04407




O

10

11

12

13

14

15

16

17

18

19

A Yes.

0 Okay. I want tc talk about —- generally &bout
that and that incident, okay?

A Okay.

Q Now, you're responsible when you interview the
patient, new patient comes 1in, anesthesia is your territory,
and you're going to make an incependent determination of vour

cwn whether it is safe to enesthetize that patient, correctr?

A Yes.

Q And that's your realm of responsibility?
A Yes.

Q And that's why you go through all of those

questicns, hook them up, teke all those readings, finc out
their —- what their allergies are and if they are healthy anc

fit encuch to undergo the anesthesia, correct?

A Yes.
Q Okay. And there were many occasions where
your —— you would do your assessment and say no, correct?

A Yes. If I didn't feel they were —- that they
were fit for an anesthesia that day or for what I would say no
for in that facility.

Q And it could be for an entire array of reasons,
like blood pressure? I mean, you tell me. What are the
various reasons where you'd say it's no go today?

A Someone who's unsteble for any reason, any
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medical reason. 1f they have an unstable condition that
cannot be safely handled in an outpatient facility like that,
they sometimes would need to have their anesthesia done in a
hospital. Sometimes they woulc need to see a specialist, a
cardiologist first to be cleared for anesthesia. They had a
recent heart attack or severe ccronary artery disease where

you felt they were unstable.

Q Okay .

A Many issues or & comoination of.

Q Okay. And at times you made the determination
the patient should —— the procedure should take place in

hospital rather than outpatient --—

A Yes.

Q —— correct”

And when you made thcse determinations, you would
discuss it with the physician who was going to co the
procedure?

A Yes.

Q And because that -- they —-- the physicians
weren't always happy with canceling something on the schedule
because they're there anc they're ready to do it; 1s that
fair?

A Yes. 1 mean, vycu would —— most of the time you
would explain that to them and they would agree with you.

o) Okay. And the —-- also the patients weren't
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always happy with the determination, correct?

A Correct.

Q And you would have to explain it to the patients
and/or their family, why it wasn't going forward today but

they had to reschedule; 1s that correct?

A Yes.

) Okay. PBut once you made the determination,
it —— were you ever -- did you ever go ahead anc like do it
anyway?

A No.

0 Okay. I mean, you were never overruled in the

sense that you did it despite your best Zudgment; is that —-

A No, I would not be overruled. If I didn't
believe something was safe, 1 would not do it.

Q Okay. Whern I read your interviews or testimony,
1 saw that when as the clinic crew this would come up like —-
you estimated like one time a cay that somecne out of like 60
patients may not be qualified to go forward?

A Yeah. Acgain, I con't remember that exact
estimate, but I —-- it may be fair.

Q Okay. And on those, it would then be canceled
and that's the CRNA's call, ccrrect?

A Yes. Again, you would discuss it with whoever
their physician is or who's going tc perform the procedure anc

I would not do it.
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Q Right. And you want everyone on board on the

decision, correct?

A Yes.
Q And —
A That's the way you dc it. You decide together.

You work together.
0 Okay. ©On the -- there was one incident with

Dr. Desai where you saw a lady drinking cut of a jug of water,

right?

A Yes

Q Okay. And the -- so you said that's a no go,
correct?

A Yes.

0 Okay. And that's & nc ¢o because she's not
following the NPO. What's that mean?

A It's a lLatin worc meaning nothing to eat or
drink after midnight.

0 Okay. And so ncthing tc eat or drink after

midnight, and she's sittinc there drinkinc cut of a jug of

water —-
A Right.
Q —— right before ——
A She had other ccmpounding factors.
Q Okay. And this resulted in an arcument between

yourself and Dr. Desai?
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was also upset?

A

o0 = 0 rF 0

Q

that veu and Dr. Desai butted heads on that?

A

Q

in your judgment?

A

Q

A

proportion.
it thet it was not their jurisdicticn to make that decision or

voice their opinions.

Q

because I don't know. I wasn't there.

A

Q

I remember other individuzls becoming involved in

Yes.

Okay. And the —— do you recall that the lady

Yes.

Okay. She wanted 1t done, correct?
Yes.

Is that correct?

Yes, that is correct.

I didn't hear you. I'm sorry.

I'm sorry. Yeah, I did say yes.

And that incident, was it —— is it fair to say

I believe we disagreed, yes.

Okay. Well, did it get blown out of proportion,

It was a long time agc.
Yes.

I mean, 1 don't remember it gettirg blown out of

Okay. Well, go ahead and say it. I mean,

Yeah.

I mean, the other —- Tonya Rushinc¢?
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1 A She was one of them, yes.
2 Q Okay. And the -- in cther words, you saic I'm

3 not doing it and Dr. Desai wanted tc do it, correct?

4 A Yes.

5 Q And the patient wanted to ¢c 1t?

6 A Yes.

7 Q And you said, not me, I'm out of here?

3 A Yes. I didn't feel that it was safe to proceed.
] Q 1 understand. And you said, I'm out ¢ here,

10 correct?

11 A Well, when it —

12 Q You tell me. I'm not -—-

13 A When it became that much of an issue, ves. The
14 only way to proceed was to —— to leave, tc not co it.

15 Q Okay. So you left, right?

16 A Yes. I left.

17 Q Okay. And were you —— did you cuit, were you

18 fired, did you come back?

19 A At that time I just knew I was leaving. I

20 || didn't intend to quit anc I did not get fired.

21 Q Okay. And then you came back and --

22 A Tonya said, We're going to get the lawyers if
23 you leave.

24 I 0 Okay. So you're leaving and she says, We're

25 |l going to get lawyers, here come the lawyers, richt?
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I never saw the lawyers.

Okay. And the -- did anything but -- do you

krow if the patient had the procedure?

A I do not know.
Q Okay. You don't know if our -- you don't know
if the patient waited —-— I mean, what are the options for

patients at times like that, I mean in those situations?

A

I think that she should have waited until the

next day or ancther time when she coculd go through proper, you

know, preparation.

Q

A

Q
left?

A
do It

Q

heard from
A
Q

A

Q

Okay. Are there times —-—

But I don't know what happened to her.

Okay. All you know is you didn't do it and you

T wasn't comfortable with doing it, so I did not

Correct. And then you didn't get -— you never

the lawyers, you didn't get fired or anythinc?

No, I did not.
You came back tc work?
Yes, I did.

Okay. And you continued doing your work exactly

as you had done 1it?

A

Q

Yes.

So if there was anyone else you thought isn't
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anesthesia—able, you would say no?

A Yes, I would.

o And did -- did Dr. Desai ever -- did any
incident like this ever come up again with Dr. Desai?

A Oh, I believe there were other instances where
patients were not a cood candicate for an anesthesia there,
and yes, those incidents -—- incidences did come up again.

Q Okay. And would you —- and what happened? Did
you do them?

A No, I didn't. I would discuss it with Dr. Desal
or whoever was the physician at that time and not do them.

Q Okay. Are there —- is the patient given the
cption of having the procedure withcut anesthesia?

A Tt depends on the reason for saying that they're
not able to have anesthesia. It depends on the reason. If
they're an unstable diabetic and their blood sugar is not
acceptable, then they're not going to have any procedure that
day. It depends on the patient, individual case.

¢) Well, 1 saw that -— I mean, I think I read that
irn your statement or testimony.

A Mm-hmm.

Q I mean, were there times where the person would
opt to not have anesthesia and have the procedure?

A There were patients who did not want to have an

aresthetic and would do it without.
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C Okay. I don't want tc mislead you, but I
thought I read that.

(Pause in proceeding.)
BY MR. WRIGHT:

¢ Showinc you page 32 of an interview, 7/3/08.
Just read that to vyourself.

A Okay.

] Okay. And then —- and as much as you want of
it, and see if that refreshes your recollection.

A From —- from here?

O Yeah. Whichever —— whatever you need to read to
put it in context here.

A Ckay.

0 Were there times when a person, because —- optec
to have the procedure without anesthesia?

A There were times when patients would opt to do
that, yes, but they had to be patients that were not -- that
were still physically good candidates to have anesthesia that
day at thet facility.

e All richt. So I mean, if I —— I mean, you give
ar exarple of the reasons by which I'm not —- I'm not okay
today for anesthesia, but I'm going ahead and have like an
upper endo anyway. Is that feasible?

A It depends on the reason why. I can't

generalize.
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Q Well, you tell me. I don't know the reason why.

A I —— if someone 1is not stable because they've
recently had a heart attack or they have arrhythmias, they're
not stable to be there at all and have a procedure.

Q Ckay. I mean, that procedure -- so are a:l
procedures canceled for medical reasons and nothing to co with
the —

A Ckay. Yes. If it's a medical reason, then they
should not be having any procecure, not Just —-—

Q Okay. BRut I —-

A —— an anesthetic.

Q I thought there were patients that just couldn't

undergo anesthesia ——

A Yes.
Q -— or otherwise were eligible for the procedure.
A Yes. And there were patients who opted to go

without anesthesia.

0] Qkay. That's —-

A They just didn't -— maypbe they were afraid of
anesthesia.

Q Okay. That's what I was asking you.

A Okay.

Q And that's what you had said, correct?

A Ckay. Yes.

Q Okay. We're on the same page. And the —-- look
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at page 34, if that refreshes your recollection that that one
incident with Dr. Desa: was plown out of proportion. I think

that's where I got that. Was that your view of it?

A That it was blown out of proportion?
Q Yes.
A I —— T thirk if it were blown out of proportion

it would be because he was insisting that I still continue
with the procedure, and I -- I did not feel comfortable with
that.
I understand.
A And there was & risk cf aspiration, so I did not

want tc do it.

Q Okay. 1s zThet what ycu ——

A So I don't feel it was blown cut of proportion
in that --

Q Okay.

A Ckay.

@) I'm not sure I have the right page. Dic you say

it was blown out of proportion and ridiculous?

A Oh. Well, what I meant by blown out of
proportion and ridiculous, that there -- it —— 1in most cases,
the surgeon or the physician, whoever it is, would just agree
with you and the case wouldn't be done. Why it was blown out
of proportion, because an argument ensued to try to get me €O

change my decision and I —— I don't think it had to go that
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And I, you know, usually the physicians aon't

disagree with you that strongly that it has to involve

cther —- other people and the patilent.
Q Okay.
A Most of the times vou would tell the -- explain

to the patient why that wasn't safe and that would be it.

0 Okay. Now, would you butt heads with Dr. Desai
on occasion?

A Yes.

0) Okay. And would you —-

A I mean, we would have disagreements, yes.

o) Okay. You're a strong perscnality? Little in

size, strong in personality for & characterization?

A I — I don't know.
Q Okay. Well, you weren't a shrinking violet?
A No.

0 Okay. And you would argue with Dr. Desai?

A If I felt necessary or —— ves. I1f that was
appropriate at the time I would, yes.

Q Right. I mean, there isn't any complaint that
you would not voice? I'm not criticizing ycu for it, ma'am.
I'm just —-—

A If I felt there was an issue, yes, I would be

voice —— vociferous about it. I would be outspoken, yes.
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Q And stand up for the patient?

A Yes, always.

0 Ckay. And your view 1is, from having worked
there and with the other CRNAs —— when you came kack Keith

Mathahs was still there?

A Yes.

Q I'm talkinc ebout the second time,

A Yes.

Q More CRNAs were there?

A Yes.

Q Was Linda Hubbarc there then?

A Yes.

Q Okay. Ron Lekeman?

A Yes, I believe. 1 can't remember
everyone Jjoined or —-

Q Okay. But you were wcrking with

A Yes.

Q —-— correct?

A Mm—hrmm.

Q And when you came back per diemn,
said vou'd come in like -- or that you'd ¢o to

come in at 11:00,

shift cor what?

A

vary.

I would do —— gc where -- you know,
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Q Okay. So —

A I would have had to maybe go —— I was flexible.
So one date I might start somewhere and then come there. I
right go to the hospital first and then come to the facility,
cr I might just start later in the day and work until the end
ctf the day.

Q Okay. And were there times there would be

trhree cf —— three CRNAs working two rooms for a period of
time ——

A Yes.

0 —— like at Shadow Lane?

And the —- and then there were times where you would

come tc Shadow Lane and you wculd Just be one of two CRNAS?
A Yes.
Q Okay. And at that time you were working with
Linca Hubbard, Keith Mathahs, Ron Lakeman? Am 1 leaving

anyone out you can think of?

A There were two cthers that —- a woman, Bobkie
and Vince.

0 Okay. I didn't hear you. I'm sorry.

A Robbie, anc I can't remember her name.

@) Bobbie, another lady?

A Yes.

Q Okay. And a Vinnie?

A Vinnie.
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Q Okay. And in your working with them at all
times when you were there, your experience with them, the

octher CRNAs, was they stood up for the patients the same as

you did?

A I can't speak fcr them.

Q You can't?

A I mean, I believe they would.

o) Okay.

A But I —— you kncw, and I do remembper Lnstances
where they would also not feel comfcrtable. But I -- acain,
can only —— I can only answer for what I did anc how I cc my
anesthesia.

o) Okay. I know. But the way I phrased the
questicn was from anything you experienced there that you
would —— well, on the practices of the other CRNAs, okay, you
worked with them side by side so to speak [inaucible], right?

A Different rooms.

Q Okay. But you would interact with —-- like with

Keith Mathahs, you knew him, correct?

A Yes, I knew him.
@) Trust him?
A I mean, that's —— I don't know how to answer

that question. I —
0 Well, talk about your —— I mean, he's —-—

A Trust —-— don't trust anybody.
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Q As much as you're eble to trust someone, did
you —-—

A When I would have discussions with him, you
know, vyes, 1if —— you know, we're both anesthesia experts, so I

wou-d imagine. But again, I can't spesk for anyone else's
Fractice.

O Okay.

A Doctors won't speak about other doctors. 1
don't think that's...

o I only ask you these questions because 1've
alreadv read your statements. Okay. I think you said —- I
tnink vou were asked by either the interrogators or
presecuters, did you think the other CRNAs would cut corner.
You s&id, Keith Mathahs, I don't think, would compromise a

patient's safety whatsoever. Do you recall that?

A No, I don't, but I can see that I said theat.
Okay.

o] Ckay. But I mean, do you disagree with that?

A Don't disacree. Okay.

Q Are you all right?

Yes. I'm fine.
Read page [inaudible] to yourself.
[Complies.]

Does that refresh your recollection?

R G S G T

Yes. But I don't like the way this is -- that's
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not how I even —— first of all, this —— these papers I didn't
get until right before I was subpoenaed, and I didn't get a
chance to read them over. Five people in there asking me
questicns and if T had a time to read them over, I woulcd have

corrected that. That's rot even prcper sentence structure,

and I don't —- that doesn't reflect what I meant.
Q Okay .
A Ckay .
Q I'm going to try to unravel this. Okay. 1Is

this ycur statement?
A Well, vyou know, they are my statements. Okay.
Q And the -- your interview —— I'm going to back
up for a minute. Okay. Go backwards. If there's something
wrong, all I want is for you to testify accurately anc

truthfully to the jury, okay?

A And I agree.

0 And so, and I'm not intending to misleac vou in
any way or —— ckay?

A Okay.

Q Whatever it is it is. We'll hear it.

A Mmo-hmm.

Q Okay. You were interviewed at length by an
investigator, correct?

A Yes.

Q Okay. And that — that's a transcript of vour
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interview, and there were prosecutors there, detectives there,

people from attorney general's office. Do you recall that?

A Yes.

0 Okay. And you had your lawyer there, correct?
A Yes.

) Okay. And after -- that was a very lencthy,

hours and hours interview, correct?

A Yes.

Q Ckay. And then after that you went to a grand
jury & first time, correct?”

A Yes.

) Okay. And then after that you went to a grand

jurv egain a seccnd time, correct?

A I believe I only went tc one grand jury.

0 Well, have you been -- copies of your statement?

A Yes.

0 Okay.

A I do have them now.

Q Ckay. Did you just get them?

A 1 received them before I, vou know, when 1 was
subpoenaed.

Q Ckay. But up untii then, I mean, you were ——

that interview was in 2008, & long time ago?
A Yes. 1 did not receive it then. I received it

in 2013.
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o) Ckay. And then you went to the grand jury.
This long interview was July 3C, 2008.

A Okay.

Q And then a month later, August 28, 2008, you
went tc a grand jury.
Yes.

Okay. And did you receive a copy of this?

b= G

Yes, 1 have & ccpy.
Q Okay. And then you went to a grand jury two

years later, in 2010. Did you --

A I don't remember two grand —— can 1 see that?

0] Sure.

A I'm not really sure.

0 It's a little tiny —-

A Because I have this one, and —— oh, the —— was
that when —— who was the prosecutor then?

Q Scott Mitchell.

A Oh, okay. Yes, I remember 1it. I don't have a
copy of that.

Q Okay. You don't heve this ——

A I don't think sc. I mean, I'll check my
records, but --

0 That's all right.

A I could be wrong. I'm not sure. But now I do

remember that.
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o) Okay. PRut the chronology was long police
interview?

A Yes.

Q Then grand jury and Scott Mitchell, and then
grand jury with Mr. Staucaher?

A Yes.

) Okay. And or getting back To your interview, I
was asking you if you hac civen vour opinion recardinc the
cther CRNAs you were working with end whether they stooc up

for patients. Do you reca:l?

A I recall being pressured to dc that, yes.

Q Okay.

A But I don't —-

Q I'm not pressuring you.

A And that's not what I meant either.

0 Okay .

A I meant I knew Keith better. I had worked with

him longer. That's all I meant.
o) Okay. I want tc for the record just make 1t
clear, when you said you didn't disagree -- or you disacree

with something, because we have to make a recorcd of all this.

A Yes.
Q And so just to -- the underlining obviously
[inaudible]. Why don't we, Jjust for the record, kind of ¢o

through these two pages, okay?
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A Ckay.

0 And then you tell me what —
A Okay.

Q — you disagree with.

Can you see that up there?

A Yes.

Q The question, "Were vcu worried that other CRNAS
maybe were compromised in any way, cr that the pressure was
getting to these people so they were having to cut corners in
any way?" Then A-L, that's ycurself, "The first CRNA that
they hired that I had contact with, I didn't think that he

would compromise patients either. I mean, there are worse

situations where —-—

"0 Who was that?

"A The first one was Keith Mathahs. He
was the first one that was hired.

"0 After you?

"A I think Ralph McDowell was hired next
to work at Burnham. Okay. Then Keith came and
he worked with me at Shadow Lene facility."

A Mm-hmm.

"A And then I was able to go to the
hospital at that time, anc I was going, you
know, Lake Mead or North Vista or whatever.

"0 What about the subsequent CRNAs, did
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you worry about any of them —- did ycu worry
that any of them were less?

"A No. Because, you kncw, most of the
time they were pretty open &bout it, you knrow,
telling the doctors too bad you have tc wait.
Like, you know, I wou.d have & patlient history
on every patient ang, you know, 1f they dicn't
like it, I would Jjust continue on with what I
was doing and do the right thing.

"I would never —-- it's my
patient. I'm responsible. I have malpractice.
I have a responsibility to the vatient, anc I
would take their full history and what
medications they were on and whatever amcount of
time that took, if I had tc stcp and get a
blood sugar or check their pblocd pressure, I
would do everything I had to dc.

"I would not compromise, YOu
know. I would do it efficiently. And even
though the other —— some of the cther CRNAs, I
mean, I would hear them compleining to scme oOf
the doctors. BRut, you know, I believe they
really did their job, you know. I don't know
what they did in their rooms with their

patient.
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"But, you know, when I first

started working and it was Keith and we would

switch off, and that was kind of -- you know,
that was good because we had time to go anc
interview our patients before, and that would
keep things running more smoothly.

"Q What does that mean, switch cff?

What do you switch off?

"A I would do one patient, he would do
the next.

"O So 1t was only one rcom at the time?

"A At the time when —- you know, so this

is Shadow Lane, until I left, you know, in
2004."

Now, 1s there something in there not accurate?

A There are a lot of you knows.
l Q You know.
THE COURT: You should read my transcripts.
" THE WITNESS: No, there is not anythinc in there that
is not accurate.
BY MR. WRIGHT:

Q Ckay. On the ——'maybe I'm misunderstancing

|lsomething. I mean, vou weren't pressured in any way to say
this exchange here [inaudible]?

H A No.
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Q Just this issue here.

A No.

Q Ckay. Later you felt pressured to say certain
things?

A Well, I didn't feel I should spezk about others.

That's not my place.

0] Okay. Let's go to propofol administration,

A Okay.

Q The —— I want tc go through the way you -- the
way you did it, and then ask you if you were instructed to do
various things like reuse syringes and that kinc cf stuff.
Okay. Sc first of all, there were 20s and 50s is my
understanding, when you returned like second stint.

A Yes.

o) Okay. And then just to fill it out, aiter vour
second time, 2005-2006, if I understand vour chronolocy, rid
2006 you left for about four months and then came back until
mid 2007; is that fair?

A Yes. 1 don't have my exact time, put 1f -

e Ckay. So --

A I believe it would be close.

o When you were back and they were using 50s and
20s, we're talking about cc bcttles of propcfol, right?

A Yes.
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Q Ckay. And so first of all, starting with a 20,
" okay, a 20 cc vial of propofol.

A Yes.

Q You're going to —— what would you normally do?
Just tell us your normal practice with a 20, anc you're
'lstarting the first patient.

A I would open up two 10 cc syringes and two new
clean syringes out of the package, two clean needles out of
the package, and open the bottle of propofol, wipe it off with
ar alcchcel wipe and remove, draw up or remove two 10 cc
amcunts in each —— one 10 cc in each syringe, each of two
syringes so I would have —— the bottle would be empty and I'd
have two brand new syringes.

it o) Okay. And they're full and they're separzte,

new and clean, using my terminology, right?

it A Mm—hra .
Q And propofol bottle empty, throw it away, right?
A Yes.
Q Okay. Now you're going to inject the first

llpatient. Okay. And the patient has heplock in, right?

A Yes.

Q And so you would inject what normally first
time, if there is any such thing as a normal, 50 to 100 —
u A Yes, depending on their weight and medical

condition.
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0 Okay. And if there's --

A If they're elderly you use less obviously. You
know, there are conditions that you —— you make that decision,
watch the patient as you're injecting.

Q Okay. I just jumped cver all that you cic.

A Sure.

o But I mean, the patient came in, you hocked them
up to the blood pressure machine, the oxygen thing, the EKG,
all of that stuff, they're all hooked up ready to go anc
you're ready to inject. Okay.

A Yes.

Q So then you inject anesthesia. And just
assuming it's an upper endoscopy and it's a short procecure,

it could be that the patient gets 80, what do you call zhose,

miliigram?

Milliliters or cc. They're equal.

Okay. 8 cc, right?

- O

Mo-hmm.

Q And so theoretically that could be all the
anesthesiz a patient needs”?

A Yes.

o) Okay. And so then with that patient you'd be
done and you still have some in the syringe, right?

A Yes.

Q Ckay. And you do what with that?

KARR REPORTING, INC.
112

Lakeman Appeal 04433




el

10

11

12

13

14

16

17

18

A Throw it in the —— throw it away in the sharps
container.

Q Okay. And you still have a clean 10 cc syringe
cf propofol, right?

A Yes.

0 Okay. Next patient comes in and you've done
everything, interviewed, all ckay, hook them all ug, time to
give anesthesia again. Use the same -- use the —- the unused

needle and syringe full of prcpofol for next patient?

A Yes.

] Ckay.

A The totally new clean syringe, vyes.

O Right. That's all prcper and correct?
A Yes.

0 Ckay. And if let's just say 50 cc vial of
propofcl, your normal practice starting first thing in the —-
first time vou're working thet day, you go into a room and
there is 50 cc vials sitting there. Okay. Would you
cftentimes put together a bunch of needles and syringes?

A If it's a brand new bottle and I'm taking the
top off, I would —— 1 could -- if there is 50 cc in the
bottle, I would take five 10 cc syringes sterilely out and lay
them out.

Q Okay. And so they're all sterile and clean --

A Yes.
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— and so you would —-
A That way there's no question of going in and out
of a vial. You have them out.
Q Okay. And so you laid them out. You've got 50

cc, and then you would draw up all five of them?

A Yes.

Q Okay. So you then have five full syringes, 10
each?

A Yes.

Q Okay. And then toss the propcefol vial, correct?

A Yes.

o) Okay. And then you wculd use those five on
whatever number of patients then came through, never reusing a

needle and syringe on another patient; is that ——

A Never.

Q I mean, is that a fair ——

A Yes. Absclutely never.

Q Qkay. And that is —— that i1s how you practiced,
correct?

A Yes.

Q Ckay. And if a patient is -- let me give —-—

give you & hypothetical of a patient. Let's say we have a 20
cc vial. Okay. And you have given the patient his 10 cc,
okay, and 10 cc are still in the vial, okay?

A Yes.
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Q Now the patient needs more propofol, ckay?
A Mm—hmm.
Q  Would you co beck into the propofol vial with

the same syringe that you had used on that patient already?

A If it's the same patient —-

Q Yes.

A —— and the same bottle ——

@) Yes.

A —--— and no cne else has touched that bottle,

that's your patient, you can use the same syringe. Because we
had heplocks, vou would chenge the needle. In some facilities
you have needleless. We didn't have needleless. We had
needles. But that's -- sc yes, I would be able to do that if
that was not used on encther patient.

Q Okay. And the -— I Jjust want to walk through
that. The —— you've alireacy irjected the patient once. OCkay.
Brand new prcocfol vial, draw upr and inject patient, same
needle and syringe, need —-- patient needs more. You would
take, remove the neecdle, put cn & brand new sterile needle,
and because it's the same patient, same vial, no one else has
used either, gc back in with same syringe, new needle, draw
up, inject patient?

A Yes. You could cdo that. That's that patient's
bottle.

Q Okay.
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A That patient's syringe.

0 And then with the caveat that that —— that
vial's going in the trash and —

A Even i1f there's 2 cc left, 5 cc left, you cannot
use them in another patient at that point ——

Q Correct.

A — because you've gone in there with their
syringe.

) Yes. Okay. And so then with that hypothetical

I gave you, the needle and syringe and the propofol vial are

tossed —-

A Yes.

Q —— correct?

A Yes.

Q And the —— if you want —— if someone wants to
call that reuse of a syringe, it —— in that limited
circumstance with new needie, you wculd —-- could reuse it,
correct?

A Well, it's not reatly reuse. It's reuse on the

same patient. It's their --

Q Okay.
A —— syringe. You don't change the IV tubing
every time you put some -- put a medicine in there. You ——

it's that patient’s syringe. You're not going to use 1t on

anyone else. You're not going to use that bottle on anyone
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else.

Q Okay. So the —- so right. And so that —— you
are using the same syringe on the same patient with a new
needle, and you aren't going to use that needle, that syringe
cr that propofcl vial on anyone else?

A Absolutely.

Q Okay. And that —-- that 1is proper procedure and
the way you have always done 1it?

A Yes. That's the way it's done everywhere.

Q Okay. And not just et the clinics, but
everywhere you worked?
A Everywhere e.se 1've ever worked, anyone else

I've ever worked with.

Q Okay.

A Any anesthesioloccist anywhere.

0 Okay. And on settincg aside needles now and
syringes ——

A Pardon me? I'm SOrrv.

Q Setting aside needlies and syringes, just talking

abcut propofol vial, okay?

A Okay.

Q It's — are you aware propofol vial says single
use on it?

A Yes.
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Q Okay. And the —— under the hypothetical I gave
you at the beginning, you know, which was using propofol on
more than one patient, like drawing up five out of the --

A Separate syringes, yes.

Q Right. You are using the propofol on more than
one patient cleanly, aseptically, correct?

A Yes.

0 Okay. Yet the propofcl vial says single use,
right?

A Yes.

0 Okay. How do you reconcile that?

A Well, again, it's always —— I mean, if you're —
you have to do anesthesia on five patients and you have one 50
cc vial, you're —- the way to make that work in a sterile
fashion is to draw them up individually separately prior to
violating the integrity of the bottle, prior to going into it
with anyone's —— you don't break sterility by drawing up five
separate syringes. So if that's what you're presented with,
that's how you use it. That's what we had.

Q And that's the way —-

A You know, it's different when you do a procedure
in the hospital. When it's a long surgical procedure, you're
just dealing with one patient for a lcng period of time.
These are shorter procedures, so that's how you —— that's how

you can do it.
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Q

back to back procedures, there isn't any issue on bacterial

growth or keeping it over six hours, correct?

>0

Q

used on more than one patient, that is stancard practice when

it is cleanly properly done?

A Yes. 1 think -- ckay. Yes.

Q Is that —— do yocu have a caveat?

A No, I cuess. No.

Q Okay. I mean, is it correct —-—

A Yes.

0 -— what I stated?

Okay. Now, you mentioned con direct examination about
a propcfol —— pardon me, saline flush directive —-

A Yes.

Q —— at the clinic. Do you recalil?

A Yes.

Q Ckay. And are we —- and we're talking about
your second —— or your third time back at the clinic?

A I believe that's when it was, yes.

o) Ckay. And at that time there was an idea of

Dr. Desai, as you understand it, to inject 5 cc of saline

Okay. And these procedures being short like

It's not opened for that long.
Okay.
You're going to use it and --

And this multi-use of a propofol vial, meaning

KARR REPORTING, INC.
119

Lakeman Appeal 04440



o~

after the first patient injection of propofol; is that right?

A Yes.

Q Okay. And the -- and you stated you did not do
that, correct?

A I would not do it because I didn’'t draw up Or
prepare the 5 cc syringe myself.

Q Okay .

A So I would not give it to the patient.

Q QCkay. And that's part of your standard
practice, you're not going to give your patient anything where
you don't know where the syringe or the vial came from and you
can't attest to the integrity of it?

A Yes.

Q And so this, you were being presented -- who was
telling you to do this, the best you recall?

A I don't know who exactly told us to dc it. I

don't remember if —-

Q Okay.

A I remember being told it was an idea o Dr.
Deszi's

) Okay.

A And everyone would ask me, the other doctors

wouid ask me why I didn't use it and I said that's —- I didn't
prepare that, I didn't draw that up and I'm not going to push

it intc my patient. I don't know where they came from.
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given like a box of prefilled 5 cc saline syringes --
A Yes.
" Q —— right?
" And you didn't know —-— you didn't draw those syringes
of saline, correct?
I A No, I did not.
Q And you don't know the intecrity of how they
" were drawn, correct?

A Exactly.

o) Okay. And so wculd nurses and various people in
the prccedure say, hey, you forgot to give & cc of saline?

A Yes, I would hear that.

Q Okay. And what would vou say?

A I'm not giving that because it's not mine. I
didn't draw it up. I didn't prepare it. I'm not —— I con't
know what that is.

Q And you said that to doctors, correct?

A Yes.

Q Okay. Did you get in an arcument with Dr.

ll Carrol about it?
A Well, I asked him. He asked me why I wasn't
llgiving it, and I said because I didn't prepare it and I think
it was — it was done after that.
" Q Okay. And when you were doing procedures for
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Dr. Desai, okay, you didn't give saline right in front of
Dr. Desai, correct?

A Correct.

Q Okay. And did he admonish you, order to do it
cr anything?

A He may have. If he did, I —-- you know, it
didn't escalate. It never escalated into an arcgument. Even
with Dr. Carrol it never escalated into an argument. It was
just I made the statement I didn't give it, it wasn't done.
It never ——- never became a huge issue.

Q Okay. And the -—- as far as like the saline, I
Tean, the problem, you weren't going to use saline syringe you

hadn't drawn up on your patient, correct?

A Yes. 1 was not ¢oing tc use it —

Q Okay. As far as like —-—

A —— period, the end.

0 As far as like saline going into the patient

when ycur patient's getting propofol, just settinc aside the
drawing up issue, saline does co into the patient when a
petient's getting propofol in other settings, correct?

A Yes. Usually it's in a running IV bag with IV
tibing and. ..

Q Ckay. So and you've dealt with those and have
experience in that, correct?

A Yes.
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Q Okay. So in an -- where, like at North Vista
Hospital?

A Well, yes. And if you're going to do a surgical
procedure, the patient usually has a —— always has a running
IV for fluids and other medications, so.

Q So the saline going in with the propofol, I
mean, there was nothing peculiar about that?

A No.

Q Okay. And —-

A That was not unsafe.

" 0 Okay. And the -- you understood that the idea
was this would make the propofol work faster? Did you know?

A I believe that was the idea, ves.

THE COURT: May I see counsel at the bench, please.

(Off-record bench conference.)
“ THE COURT: Ladies and gentlemen, we're goinc to --—
we're not going to finish with this witness before a

reasonable time for lunch, so we're going to go ahead and take

cur lunch break now. We'll be in recess for the lunch break

until 2:00 o'clock.

During the recess, ycu're reminded that you're not to
" discuss the case or anything relating to the case with each
other cr with anyone else. You're not to read, watch, listen
to any reports of or commentaries of this case, any person or

" subject matter relating to the case. Don't do any independent
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research, and please do not form or express an opinion on the
trial.

Notepads in your chairs. Follow the officer through
the rear door.

(Jurors recessed at 12:57 p.m.)

THE COURT: Ms. LoRicndo, during the recess, again of
course, 1 have to admonish you not to discuss your testimony
with anyone else. Okay. And you're free to go to lunch so
long as you're back at 2:00 o'clock.

THE WITNESS: Thank you.

THE COURT: Re back a couple minutes early if you can
so we can start right up at 2:00, okay?

THE WITNESS: OCkay. Thank you.

THE COURT: Sc you also have, you know, essentially
an hour. And ma'am, you exit through that door.

THE WITNESS: Yes.

THE COURT: The back coor is only for the jurors.

THE WITNESS: Thank you.

(Court recessed at 12:57 p.m. until 2:03 p.m.)

(Outside the presence of the jury.)

THE COURT: All right. Is everyone ready? Do you
want tc just grab the witness then?

Ms. Stanish, can you or somebody grab the witness?
Kenny will do it.

MR. WRIGHT: I want to maybe ask her a question
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outside of the —
THE COURT: OCh.
MR. WRIGHT: It's just a question about --
MS. WECKERLY: That's fine.
THE COURT: Okay. So why don't you guys go do that.
MR. WRIGHT: Sorry to be innocuous. I just don't
get it.
THE COURT: OCkay. That's fine.
(Pause in proceeding.)
(Annamarie LoBRiondo resumes the witness stand.)
(Pause in proceeding.)
(Jurors reconvene at 2:11 p.m.)
THE COURT: Court is now back in session, and
obviously you're still under cath.
And Mr. Wricht, you may resume your cross—examination
cf the witness.
MR. WRIGHT: Thank vycu.
CRCSS-EXAMINATION (continued)

BY MR. WRIGHT:

Q Ma'am, are you currently employed as a CRNA?
A No, 1 am not.
Q Okay. Have vou been employed since the last

five vears as a CRNA?
A I was work —— now, I have been working as a

nurse practitioner a short period of time.
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Q Okay. Now, on the —— we went through your uses
of a needle and syringes with propofol. OQkay. Were you ever
at any time at the clinic, 2000 up through 2007, when you
left, at any time were you ever ordered, directed, advised to
reuse syringes, needles and syringes?

A No.

Q Okay. You have no knowledge whatscever of any
orders, directions or anything that you should reuse needles
and syringes, correct?

A No. We hac plenty of them.

0 Okay. And if someone had ordered you to reuse a
syringe or reuse needle and syringe on some other patient or
something, what wculcd you do?

A I woulc not cCo it.

o) Ckay. And if you were asked when you were
interviewed by investigators i1f you weren't ordered to reuse
syringes why would someone at the clinic contenc that there

were orders To reuse syrinces, do ycu recall that?

A I don't reca.l it, but I know what I would have
answered.

0 Very well. What would you have answered?

A I never heard that.

0 Okay. Do you recall saying —— I'll just —— and

this doesn't contradict your answer.

A I know it coesn't.
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0O You're right about that.

(Pause in proceedings)

BY MR. WRIGHT:

Q [Inaudible] of page 40
read that to yourself.
i A [Complies.]
" O Does that refresh vyour
I'm talking about?

A Yes. I remember that.

Q Okay. And what was ——

someone at the clinic would say such

answer?
A I'm sorry. Can ——
Q When you were asked by
I someone at the clinic -- what —-- why

“ MS. WECKERLY: Excuse me.

of it.

sure he was going to read it, but if

approach.

what you're locking at there.

KARR REPORTING,
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I have a hearsay objection

if you're intending to read the answer into the recorc, part

THE COURT: OCkay. I con't know what the answer is.

" MS. WECKERLY: Well, it locked — I mean, I'm not
“ MR. WRIGHT: I was gcing tc.

THE COURT: Maybe you better, because I don't know

INC.

and on to 41, and just

recollection as to what

when you were asked why

a thing, what did you

the investigators why

would —-—

he is...

Maybe we better
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(Off-record bench ccnference.)
BY MR. WRIGHT:
o) Do you know what the term "precharting” means?
" A T guess I do. I've never heard of precharting,
but I can imagine it means charting before charting. I don't
Il know.

Q QOkay. The —-

A It's not a commer: term.

o) And you were asked abcut prechart -- pace 20,
21, second [inaudible].

A Okay. Yes.

o) Yep. You were asked do you know what
precharting means, and vou answered 1t the same way. "I don't
know. I guess it means charting anead of time," right?

A I guess that's what I said I thoucht.

Q And then did you expiéin what you would do on
your chart as far as prechartirg anead of time?

A Well, I woulan't prechart. You could write —— I
mean, 1 could write the cdate ard my name on the bottom of my
records. That's all you could prechart as far as 1 would
do it, and I don't know how else you could prechart anything
else other than the date and your name.

Q And is there anything wrong with what you were
doing? Let me put it that way.

A I don't see how that could be wrong.
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Q Okay. And if they call that precharting, is
anything that you did by starting to fill out the chart the
way you did, any impropriety whatsoever —-

A Those were my records that I was going to use
for that day and they had my name on it and the date. I don't
see anything wrong with that.

Q Okay. Now, you received prior to your interview
proffer agreements [inaudible] before you [inaudible]; 1is that
your understanding?

A Yes.

MR. WRIGHT: Approach the witness.

THE COURT: Mm—hmm.

MR. WRIGHT: Exhibit zero, one, lock at that and tell
me if that looks like your ——

THE COURT: I think that wculd be oh, one.

MR. WRIGHT: Oh, one?

THE COURT: Letter O.

MR. WRIGHT: Oh, a1l right.

THE WITNESS: Okay.

BY MR. WRIGHT:

Q Does that appear to be a copy of the proffer use
immunity letter between yourself and the district attorney?

A Yes.

Q And that —- that heppens to be an unsigned one,

but does that look like your acreement?
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A Yes.

0 Thank vyou.

MR. WRIGHT: I move [inaudible].

THE COURT: Any objection to 0O-17?

MS. WECKERLY: No, Your Honor.

“ THE COURT: All right. O-1 is admitted.

(Defendant's Exhibit O-1 admitted.)

BY MR. WRIGHT:

0 When you were interviewed, that acreement was 1in
the — like that's dated July 14, 2008, and then you were
“ interviewed with those five people ——

THE COURT RECORDER: I'm sorry. 1 didn't hear that.

THE COURT: You need to keep your volice up.

BY MR. WRIGHT:

0 Interviewed by those five people, do you recail
that?
A Yes.
0] Ckay. And did you feel pressured to say certain
Il things?

A I — I think that I did —-

Q Okay.

A —— feel like I had to -- I'm not sure. 1 mean,
everything about this is pressure. I don't know how to answer
that. BRut ves, I felt like I —-

0 Would they interrogate you?
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A Well, I —— questions like that are
interrogation, I would imagine, trying to find out
information. But I didn't ——- I felt like there were too many
people asking me questions at the same time. You know, I felt
that that was an uncomfortable situation for me definitely,
having not just one person ask you questions all the time. I
mean, having several people asking you questions.

Q You were questioned about how fast Dr. Desai
performed colonoscopies. Okay. Do you recall that?

A Yes.

0) And you answered that he was the fastest
physician in the clinic, correct?

A Yes.

0 Okay. And they would press you to put times on
it and lower times when you did not want to; is that fair?

A Yes. I felt uncomfortable with estimating
times. 1 didn't have any actual records.

Q Okay. And —-

Do you recall being asked —— I'm on pace 46.

THE COURT: I'm sorry. Can you —— I didn't hear
that. Can vou —-

MR. WRIGHT: 1I'll say it again. I turned arourd to
give a page number. Page 46 cf first transcript.

BY MR. WRIGHT:

Q "Was Dr. Desal slow or fast? What was his
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l average time?" You answered, "If he needed to be, umm,
ldon't know."
"Q Guesstimation?

" "A Ten minutes meaning fast, you know, I
don't know. I'm not sure exactly. I don't
want to say times that are wrong.

o) Which part is he fast at, the going
it in part or the coming out?
"A The coming out part.
P "Q Okay. Another cuestion. But he
wculd also start before people were
anesthetized, you've already said that.

"A At times, and I would, you know, and
everyone would tell him.

H "0Q What's the fastest you've seen him do

J-
-+
(3]

” "A Oh, I don't kncw. Ycu know, I
usually didn't really time his procedures
because 1'm busy with the patient. I really
can't say a really good estimate of time, you
“ know. It wouldn't be fair to anyone. I really
can't guess. I don't know."
That was true and an accurate statement and
I testimceny, correct?

A Yes.
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Q Now, when you were called to the grand jury a
month later, August 28, 2008, the first grand jury, do you
recall being pressed again regarding the time?

A Yes.

Q I'm on page 30.

"0 Ckay. In fact, would you say that

Dr. Dipak Desai did procedures faster than the
other doctors?

"A Definitely.

"0 How fast did he typically do the

average? Acknowledging that the average is
it mavbe hard to determine, but let's say a
cclecnoscopy where nothing remarkable happens,
it Jjust gees the way you expect it to go, how
long would you think it would take and how long

would 17 take for Dr. Desai?

“ "A Ckay. You're talking about
ccloncscopies, not upper?
"0 Right. I'm talking about
" cclconoscopies for use of a hypothetical, yeah.

I'm just talking about a ccioncscopy.

l "A You know, I didn't mark his time on

my record and mark my anesthesia time, but I

can estimate. And this is just an estimate,

that he would do it in as little as four
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minutes to, you know, ten. And, you know, if

there were polyps and if there were, you know,
things that had to be done, you know, he would
do it, you know. He would do the thing —— he

would do the right thing in that case."

That's a correct testimony; is that right?

A Yes.

0 Okay. And when pushed, it's four to ten
minutes?

A But again, I felt uncomfortable saying a minute
time, and I can't —— how can I? I ——

@] I understand.

A I don't feel that I — I didn't like being
pressured to say an exact time.

Q Okay. And then let me go to your second grand
jury. Okay. It's on pace 37, May 6, 2010, like 18 month ——
almost two years later. Okay. You're called in to a
different grand jury tc cive testimcny again, and at the time

you're still under your use immunity letters, correct?

A Yes.
@) Question, "Who was the fastest? Dr. Desai.
"0 Just a little bit faster or a lot

faster?

"A A lot faster.

"0 Typically for him to do an upper
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endoscopy, how much time are we talking about
to do the procedure roughly on average?

"A I wish I knew an average and I would
say it's very — I wish I knew an average and I
would say it's very fast though, maybe.

"0 Well, all —— are we talking about ten
minutes or are we talxing about two minutes?

What are we talking about?

"A Maybe five minutes. I'm not sure
exactly.
"0 What about & cclcnoscopy, did you do

more of those with him?

"A I don't krow more, out I did, vyes.

"0 How much time did it take him on
average to do a coclonosccopy?

"A Well, those were elways longer. Your
colon is longer and it depended on what was
found. If there were polyps tc remove,
biopsies to take, if the patient was
well-prepped cr nct, I mean. But generally he

was faster than any of the otner physicians."

Then the prosecutor says, "I'm going to ask you that

question one mcre time." Do you recall that?
A Yes. It's —— vyes.

Q "Roughly how long did it take him to do a
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procedure? And I'm talking about a colonoscopy type
procedure, are we talking about 20 minutes or less or more?
Are we —— what are we roughly talking about?

"A I would say less, much less.

"Q Do you rememper telliing people that

you thought the low end or the fastest ——"

Pardon me. I say it again, these little transcripts

blow me off.

"0 Do you remember telling people that
you thought the low end or the fastest end was
around four minutes or so that he might do a
procedure, a colonoscopy?

"A He might have done that —— he might
have done one in four minutes.

"Q So you on —— SC On averasge was 1t
around that time, a little longer?

"A On average, I think it would be a —-
be longer than that.”

And then on page 62, same transcript. "And

specifically, did you tell other investigatcrs that you

believed the colonoscopies for Desal were for the most part in

the four to five-minute range?
"A I said that's how short. 1 believe
that's what I said, that's how short he could

dc one."
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Do you know how you got down into the four or
five-minute range for a colonoscopy”?

A Again, I don't feel I should have had to give
minute range or an average, because I don't think that that
can be accurate. I did so many procedures cover the years.
Let's go back to my charts and start averaging it out. I
don't know.

Q Okay. And isn't that --

I don't think it's fair to ask me that.
And isn't that exactly what you told them ——
That's what I was saying —-

—— the first time vou were —-—

bR G T © I

— 1t's not fair to esk me. I don't —- 1
shouldn't have given a time, because —-

0 Okay. But who kept pushing you to do that?

A Whoever was &sking me the guestions. 1 was
also, you know, told by my attorney tc give specifics.

Q Okay. I don't want te hear —— I can't ask you
about your attorney. I want to hear it, but I can't ask it.

THE COURT: We're not alilowed to ask about

{| conversations —-

THE WITNESS: Okav.
THE COURT: —— private conversations you had with

your lawyer.
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RY MR. WRIGHT:

" Q Regarding the colonoscopy anesthesia times,
okay, the -- as I understand your direct testimony, when you

| came back like the third time, 2006 to 2007, okay?

It A Yes.

“ Q The —— it was your understanding that you needed
to bill 31 minutes or above 30 minutes; is that correct?

tt A I heard —— heard it said.

0 Okay. And you heard Dr. Desai say that at

A Yes.
it
Q Don't forget 31 minutes --
A Yes.
0 —— on this procedure, correct?
A Yes.
Q Okay. And the —— and did you —— were you also

i
told that by Tonya Rushing?

A 1 asked Tonya why we were doing that.
“ 0] Okay. And do you recall what her answer was?
A She didn't have ——
MS. WECKERLY: Objection. Hearsay.
THE COURT: And sustained.
(Pause in proceedings)
BY MR. WRIGHT:

i

0 I'm talking ebout the directive, make sure your
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anesthesia time was over 30 minutes.

A Yes.

Q I'm on page 6.

"Did anybody else ever talk to you about doing that,
everyone —— anybody else from the clinic? Did Tonya Rushing,

did Dr. Carrol, did anybody else say?
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MS. WECKERLY: Objection. Hearsay.

THE COURT: Let me see the...
(Off—-record bench conference.)

THE COURT: All right. Mr. Wright, please continue.

" BY MR. WRIGHT:

Q "Did anybody else talk to you about that?
"A I believe Tonya said it at times.

"Q Said it to you personally?

"A Yeah.

"0 Could you give us the context of

those conversations?

A Dr. Desal wants the anesthesia time
tc be over 31 minutes. I mean, I -

"0 How many times? Where would that —-
gc ahead. How many times would she say that to
you?

"A Umm. I don't know. You know, all

that much time to walk —— to talk to Tonya or
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to anyone else. Dr. Desai would usually say

that to us right there in the Endoscopy Center.

?IQ

Back to Tonya. What about Tonya

Rushing —"

I'm on page 7.

"Q

—— how often would she do it, once a

day, once a week?

"A

o))

I sometimes didn't even see her once

day, but I mean, I could hear her, you know,

saying that.

"Q
thing —-

"A

IIA
minutes."”

Q

=R G © B,

Q

But what was it, like a don't forget

Yeah.
—— you know, kind of?

Remember it's got to be over 31

Okay. Do you recalil that?

I —— I recall it now. It's been a long time.
I understand.

And I didn't actually review that ——

Okay.

—— part of that, but ckay.

But that would be Tonya Rushing we are talking

about, correct?

A

Yes. I understand.
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Q And she is saying the anesthesia time needs to
be more than 31 minutes, as directed by Dr. Desai; 1is that a

fair characterization of it?

A Yes.
Q Okay.
A Tt's been a long time. I don't remember & lot

of exactly. 1 don't remember how I said that.

Q Okay. Did you also talk to Dr. Carrol about it?

A Yes. 1 asked Dr. Carrol.

Q Okay. And the it I'm talking about is the
anesthesia time.

A About the anesthesia time.

Q Right. And what conversation was that, do you
recell?

A T believe he also did not have an answer for me.

Q Okay. You asked him like why am I coinc this at
31 minutes?

A Why do you want it this way. 1 didn't say why I
am coing it, because I wasn't doing it.

Q Okay. You weren't, ccrrect. Okay. Why am I
being instructed to c¢o that, and he didn't have an answer for
you?

A Correct.

o) Okay. And this would have been —- and when did

you leave -——
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A In 2007.

Q — in 20077

Like May, June?

A Yes. The end of May or...

Q Okay. Now, in any of the explanations, did
you —- were you ever told about anesthesia time including
recovery room time?

A No one ever specified there, but I don't think I
would have asked it. I know how anesthesia time is done in
just the way I —-- you know, because of the way that I have
always done it since ——

il Q Okay.

A —— since anesthesia school. Your time is your

time in the room. Your time cut is the time that you leave

the patient and you're satisfied with their vital signs and

that they're in their recovery in the recovery room. That's

the ending time.

O I understand.
| A So —-
O Start time, where you first —-—

il A —— T don't think I would have asked them.
Q Okay. So whet I asked you is did you ever get

“ any explanation from Dr. Desal or ——

A No details.

o) —— or Tonya Rushing or Clifford Carrol regardinc
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the calculation of the anesthesia time?

A No. I never did.

Q Okay. Thank you very much, ma'am.

THE COURT: All right. Thank you, Mr. Wright.

Mr. Santacroce, Cross.

MR. SANTACROCE: Your Honor, I don't have any
questions, but I'm going to reserve my right to recross
depending on Ms. Weckerly's redirect.

THE COURT: All right. Ms. Weckerly, redirect.

MS. WECKERLY: Just briefly.

REDIRECT EXAMINATION
BY MS. WECKERLY:

0 At the end of cross-examination you were saying
that you wouldn't have asked Dr. Desai, Tonya Rushing or Dr.
Carrol about how to define anesthesia time essentially?

A Yes.

Q What is —— and I think you said that the reason

is you have your own understanding of what that 1is.

A Yes.
0 What is your understanding of the time?
A Okay. Anesthesia time is when you take your

patient into the room, the CR, the procedure room. Generally
you lock at the clock with the nurse in the room. Because
everyone's watches and clocks are different, you look at a

common clock and say 2:55 is cur time in. Right. Then the
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time out is when you're cdone with the procedure, you unhook
the patient, you take them to recovery room, you rehook them
up with monitors, check their vital signs, and you and the
nurse in the recovery room say this is the time out. That's

how you do it in most —-— in the hospital.

Q

with a different patient?

A

Q

A

o

still be counting your time on the first one?

A No.
Q And my understanding is you were directed by
three pecple tc do 30 —— essentially over 30 minutes? Or I

mean, I just want to clarify that. Did Dr. Desai direct 31

minutes or over?

A

Q

Rushing would tell you that tco?

A

but if I said that at that time -- I don't remember right now,

but I know I remember asking her abcut it.

Q

apbout it?

Okay. Can you start another procedure, like
Well, you couldn't.
Right. I mean, well, that's my question.

You can't be in two places at once.

Are you allowed to start another procedure and

Yes.

And then my understanding is you said Tonya

Right now I'm —— it's hard for me to remember,

So you had a conversation at least with her
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A Yes.

0 What about the conversation with Dr. Carrol, how

would you characterize that?

A I asked him why we were doing that, why.

fl that vou didn't get much of an answer.

A I didn't get an answer.

something that you were uncomfortable with?

“ A I was uncomfortable with 1it.

Q Thank you.

“ THE COURT: Any recross, Mr. Wright —-—
MR. WRIGHT: No, Your Honor.

“ THE COURT: —- based on that?

questions?

“ MR. SANTACROCE: No, Your Honor.

No. All right. Ma'am, thank vou for your testimony.

don't discuss your testimony with anyone who may be a witness

in this case.
THE WITNESS: OCkay. Thank vyaou.
THE COURT: You are excused.
State, call your next witness.

MR. STAUDAHER: May we approach, Your Honor?
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THE COURT: Sure.
“ (Off-record bench conference.)

THE COURT: Ladies and gentlemen, we're going to take
a real quick recess. Just about 10 minutes, or as long as you
need.

During the recess, you're reminded that you're not to
" discuss the case or anything relating to the case with each
cther c¢r with anyone else. You're not to read, watch or
listen to any reports of or commentaries on this case, person
or subject matter relating to the case by any medium of
information. Don't do any independent research, and please
don't form or express an opinion on the trial.

Notepads in your cheirs, and follow the bailiff
through the rear door.

(Jurors recessed at 2:57 p.m.)
il THE COURT: All right. Mr. Staudaher, you had
approached the bench to indicate that the next witness haad
some testimony relating tc upcoding.
MR. STAUDAHER: That's correct, Your Honor.

I THE COURT: And upcoding again, 1s what? When they

code & vrocedure higher --

" MR. STAUDAHER: Than it should be.
THE COURT: -- than it should be, and that they get

paid et a higher reimbursement rate?

MR. STAUDAHER: And Desal's direct involvement in
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that process. So we want to make sure that everybody's on
board with that, because in her transcripts that's essentially
all she talks about is the upcoding. And she really, she's
not one who does the anesthesia billing directly, but because
they've raised this as an issue, there's a direct —-
" THE COURT: How are they upcoding? I mean, by how —-
| MR. STAUDAHER: Dr. Desai walks in — well, she
P mentions some doctors, but then Dr. Desai apparently walks
Ilinto a room while she's there and directs a person next to her
with the stack of forms from cther doctors to code them at the
Fhighest amount or something, and she refused to do that. She
wouldn't do it.

THE COURT: And then what happened?

r MR. STAUDAHER: As scon as he leaves the room she

f] tells the person not to do it because it's illecal.

THE COURT: I mean, did she get like fired or...

MR. STAUDAHER: No. She eventually quilt because of
that and other issues about the clinic. 1 mean, she has some
direct observation. It's not just the billing. She had —-
where she's positioned she can kind of look into the clinic.
She's cn the medicine side but she can see what's going on in
the clinic, and she ——

THE COURT: So what else is she going to testify
about?

MR. STAUDAHER: Just about the billing stuff and

KARR REPORTING, INC.
147

Lakeman Appeal 04468




[

w

8N

w

()]

~J

10

11

12

13

14

15

16

17

18

about her observations of the flow of traffic through the
clinic and how that disturbed her to the point that she felt
that she had tc leave.

MR. SANTACROCE: Who is this witness, Your Honor?

MR. STAUDAHER: It's Kathy Bien.
THE COURT: Kathy Bien?
MR. STAUDAHER: Bien.
MR. SANTACROCE: What is her position?
“ MR. STAUDAHER: She was a biller.
MR. SANTACROCE: Well, I'm going to object to
“ anything that —- anything that she's going to testify as to

the medical end of the clinic. She can testify all she wants
to the billing, but the medical end ——

" MR. STAUDAHER: These are direct observations.

‘ THE COURT: Well, I think what they mean about the

| medicel end is she's sitting there loocking down the hallway

" ard seeing people come and go and she thinks what, it's too
many people?

" MR. STAUDAHER: That's the problem, yeah. And the

cther issue is not only thet, but --

THE CCURT: That's kind of cumulative, I ——

MR. STAUDAHER: —- she deals with -- she deals with
the — on the medicine side, the prccedures themselves. 1
mean, she has firsthand knowlecge of what the length of those

procedures should be. Not procedures, but the times that are
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1 llattributed to sort of a short visit, a medium visit and a long

visit. And so when he comes in to tell her that or tell her
compadre that, that is clearly something ——

THE COURT: 1Is she —— I'm sorry to interrupt you,
because I just am trying to uncderstand. Is she killing for
the medical side of the clinic or the procedure side of the
clinic?

MR. STAUDAHER: She bills for the medicine side and I
think the other side with exception of the anesthesia billing.
She doesn't bill for that.

THE COURT: Okay. So she bills for theiprocedures?

MR. STAUDAHER: Yes. And she bills for things that
relate to the office visits themselves, that's my
understanding.

THE COURT: QCkay. Sc she's -- you want her to come
in and say I billed for the procedures and Dr. Desai told me
to upcode, or what do you ——

MR. STAUDAHER: I'm going to ask her this. It's
cpen-ended. What did you bill for. So if there's any -—- you
know, if it's just the medicine, then she can tell us 1iU's
just the medicine. If it's medicine and procedures, it's the
procedures. But I know for a fact that she did not bill for
anesthesia because they asked her that directly in the
state ——

THE COURT: Ckay. And then what's she going to say;
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Dr. Desai told me to upcode, or Dr. Desai —

N

MR. STAUDAHER: Doctor —-

3 THE COURT: I mean, I want —— I guess what I'm

4 asking, Mr. Staudaher, is specifically what's she going to

5 say? Like, you know, we did a colonoscopy and he told me to

6 | bill it as a polyp removal, or what's she going to say?

7 MR. STAUDAHER: There's essentially just one

8 statement from him or one event where she directly has contact

9 W} with him.
i

10 THE COURT: Just tell me what it 1is.
11 “ MR. STAUDAHER: He walks in.with the ——
12 THE COURT: I don't have —— as you know, I don't have

13 llthe benefit of discovery.

14 MR. STAUDAHER: I understand.

15 F THE COURT: I don't have the benefit of everybody's
16 Ilstatements and transcriprts. So I den't know what she's go —-
17 I —— vyou know, I'm sitting here, I don't -- you know, 1f she
18

testified in the grand Jjury, I read that transcript months

acc. I don't —— I honestly den't know what you're going to

20 ask her, so I need to know.

21 " MR. STAUDAHER: She did not testify to the grand

22 Jury.
23 " THE COURT: Ckay.
24 MR. STAUDAHER: And she references in her statement

25 Ilother doctors. But there's one incident with Dr. Desail where
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he doesn't directly tell her, but she's sitting next to the
person that he comes up to and says this.

THE COURT: Okay. So just tell me. She's going to
say ——
“ MR. STAUDAHER: Welks in with the stack —-

THE COURT: —- I'm sitting in the office and

Dr. Desai walks in and he says, hey, Barbara, you need to

upcode, or what's she going tc say?

MR. STAUDAHER: Hands a stack of —— or a stack of

sort of encounter forms from cther doctors and says that he

wants all of those coded to the highest level, wants the

coding changed on that and to the highest level.

MS. STANISH: Would you cite for me, please, the page
you're referring to with regarcds to this one minute?
“ MR. STAUDAHER: This one minute?

MS. STANISH: 1I'm sorry. This cne encounter with

Dr. Desai, could you, please ——

MR. STAUDAHER: 1It's not —- it's not referenced by
name in there.

MS. STANISH: Oh, it's not?

MR. STAUDAHER: She says the doctors in places
that —— in pretrial she toid us this on Dr. Desai. So we
want —— that's why we're raising it in advance, to make sure
that everybody's aware of it, so.

THE COURT: Ckay. Ancd these are, these sheets are

KARR REPORTING, INC.
151

Lakeman Appeal 04472




[

10

11

12

13

14

15

16

17

other doctors' sheets for —-
MR. STAUDAHER: They're called Encounter Forms.

" THE COURT: And what does that mean?
MR. STAUDAHER: That means that when the doctor has
I an encounter with a patient anc the patient's -- and they're
in there for five minutes or ten minutes or half an hour or
whatever, they basically put down it's a low level visit, 1it's
P a medium level visit, it's an uvpper level visit. A low level
lvisit is like 15 minutes or less. Medium, I don't know where
r it ranges, but —
] THE COURT: Right. T get it. I know.
MR. STAUDAHER: So she knew that the flow —-
” THE COURT: Like an initial visit would be —— tends
Ilto be a high level visit or whatever.
MR. STAUDAHER: Correct. And that the stack that was
' brought in essentially was code &ll of them at the highest

level. So that's the one issue that would come out with her,
" so I want to make sure everyobocy's on board with the —— knows
what's coming and that there's no issue with this woman.
Because the only thing she has other than her observations of
the clinic itself and the volume going through the endoscopy
" side was this coding issue.
MS. STANISH: Your HCnor ——
] MR. WRIGHT: I'm -~

MS. STANISH: —— this matter is not ——
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MR. WRIGHT: Wait.

MS. STANISH: Just to clarify, this matter is not in
the statement. It sounds like it's something you learned in
pretrial.

“ MR. STAUDAHER: That is. She does reference doctors
doing this. She doesn't specify who in her statement, but in
IIpretrial she referenced in her statement.

THE COURT: Okay. And then how does she know and
then what happens after that? The other woman says, oh, these
u are all —— I mean, how does she get involved then in this —-—

MR. STAUDAHER: She then tells the person not to do

that because she would get in trouble for doing that,
Ilsomething to that effect.

THE COURT: Okay. And then they code them correctly
after that, or...
“ MR. STAUDAHER: My understanding —— I dian't get into
the details of what she cid afterward. 1 just know that that

cne event occurred.

THE COURT: And she didn't get retaliated against or

Ifired or disciplined?
MR. STAUDAHER: She ends up quitting subsecuent to
then.
THE COURT: BRut I'm saying nobody said, hey, these
aren't being upcoded, you know, vou're fired, or, you know,

Ilyou don't get a lunch break or whatever?
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] MR. STAUDAHER: Not to my knowledge.

MR. SANTACROCE: 1Is this upcoding part of the

indictment?

THE COURT: No.

MR. SANTACROCE: Then why are we doing this?

MR. WRIGHT: Richt. This is -~

MR. SANTACROCE: 1 den't get it.

MR. WRIGHT: This is other bad acts for which there
was no notice of and for which we haven't had a hearing on.
hWe don't — and I mean, the only part of this indictment which
has any clarity and precision in charging is the billing part,
" and every billing count specificelly says the 31 minute
anesthesia time. And it says nothing about any other
upcoding, any other frauculent billing of any type.

And this apparently is billing out of the other side
of the business and it is not charged. So it's either going
to be a variance, if it's comirg on, on the medical fraud
case. I mean a variance of the indictmeni, which we cicn't

Ihave nctice of, or it's other bad acts and we didn't have

| And we're not preparec to defend an upcoding case. I

have no idea whether you're upping a polyp to a snare or

F notice of them.
P whatever, and I have no experts to counter it.

THE COURT: Well, I think what it is, is I mean,

rlwe've all seen it on our bills. It'll say, you know, a high
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visit, medium visit. I know it exactly, like an initial visit
with a physician typically would be a high visit, and then,
you know, if you just go in and they renew your prescription
or whatever, that might be a low visit. I mean, I'm familiar
with what you're talking about.

MR. SANTACROCE: If it's not —

THE COURT: The problem is how is this not other bad
acts evidence, number one, and number two, you know, you can
say, well, it goes to his intent or motive, which is still bad
acts, and maybe they should have known or filed a motion in
limine. But i1f the statement says doctor said this, then it's
not even foreseeable that they would have raised this as an
objection, if the statement didn't even say Dr. Desai said.

So I'm concerned —

MR. STAUDAHER: Well, I think they say he. And she
keeps referring to the doctor throughout her testimony and
then doctors, so.

THE COURT: How is this not other bad acts evidence?
I mean, I get it. It's —— I mean, I get why it's relevant.
It's relevant to his motivaticn and trying to rip off
insurance companies and —-

MR. STAUDAHER: Well, and his knowledge, and it's —-

THE COURT: Knowledge of what?

MR. STAUDAHER: Knowledge of the fact —— I mean, what

the question we just had through the last witness was, that
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1 there were other people that were directing this 31 minute

2 thing, that it maybe it was not Desai who's involved —-—

3 THE COURT: Yeah, but this isn't about the 31

4 minutes.

5 MR. STAUDAHER: 1 know that, but —

6 THE COURT: BRut even so, even if it goes to

7 knowledge, intent, motive, I see it relevant to all those

8 things. I see it relevant to all of those things, as I just
9 said. How 1s it not a bad act? How is it not uncharged

10 misconduct that you're using to try to prove motive,

11 opportunity, intent?

12 II MR. WRIGHT: [Unintelligible.]

13 MR. STAUDAHER: Well, I mean, 1 believe that it could

14 " be viewed as a potentieal bkad act, but I think it's also res

15 gestae. I mean, we've got a couple —— we're charging killing
16 issues as far as the jury is concerned.

17 THE COURT: Nc, I'm sorry. First of all, even civil
18 fraud has to be pled with particularity. I mean, that's, you
19 know, basic rule even for civil fraud.

20 We're talking about a criminal indictment that sets

21 forth what you're going o prcove. And to me, I would say,

yes, the evidence itself is relevant, but I think there should

Z3 have been a prior bad act motion. And I think that that's

24 “ compounded by the fact that from what you tell me in the

z5 statement, which again, I have not seen, I don't have the
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benefit of that, which is as it should be, because of course I
don't get the discovery. That's not unusual.

But it sounds like there's some ambiguity as to even
which doctor she's talking about. So the fact that there
should have been a bad acts mction, I think, is compounded by
the fact that there's ambiguity in her statement, and so it
wasn't foreseeable for the defense necessarily that this
person would be called as & witness. And so for those reasons
I think it's bad acts evidence. I think it would be relevant.
I certainly would have had a Petrocelli hearing on it based —

MR. STAUDAHER: But we can't have one. I mean, she
is here.

THE COURT: Well, I don't think it's fair frankly, to
spring this evidence on the defense and say, well, let's have
our hearing now.

MR. STAUDAHER: But Your Hcnor, it's not springing on
the defense. She —- the things I just mentionec, the upcoding
issues are in her statement. They've had her statement. Not
necessarily related directiy --

THE COURT: Well, that's why I menticned the
statement. That's why I mentioned —-—

MR. STAUDAHER: -- tc Dr. Desel.

THE COURT: -- the statement and the fact that it
sounds to me by your own admission the statement is she says

doctor, she never said Dr. Desai said this. So what I'm
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saying 1is, okay, even if we should, could say, well, yeah,
there's notice and if they were going to make an issue out of
it they maybe should have said something.

I find that the notice doesn't seem complete to me.
It seems deficient to me because -- and frankly, upcoding 1s a
different billing issue and, vou kncw, I don't think on a
fraud indictment you can say, oh, well, this is fraud too and
so let's all lump it in together and prove all these different
kinds of fraud that are related by billing. I mean, I just
don't see it. I don't see it as sufficiently ——

It's very clear you're talking about anesthesia fraud
and the 31 minutes and that's a specific kind of billing
practice. And so, vyou know, if it was part and parcel even,
I'd let it come in together uncer & doctrine of completeness
idea. If — and I think we had this in another witness, where
T said okay, it can come in fcr —— I don't remember exactly
the reasoning.

You know, for examcle if ne seid, ckay, these
anesthesia bills are wrong and I went this other stuff upcoded
and it's part of the same conversation, I might say, okay,
well, it's all together, you kncw. But this sounds like it's
a completely different thing, where ne's talking not just
abocut a different kind of fraud, kut fraud, you know, now
we're talking about clinical cffice visits as opposed to

procedures.
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And so 1t's different in those two ways, right. It's
{ the clinical office setting, it's not the procedure setting,
and it's a different type of billing fraud. And I think it's
l been very specific. I mean, I can look at the indictment
| acain, but I think it's very specific that we're talking about
anesthesia fraud.

And A, I think there should have been a bad acts
| motion. B, I would have said, yes, I think 1t would be
relevant, I would have had a Petrocelli hearing. Rut I don't
lthink it's sufficient notice and I don't think it's fair to
suspend everything, have a Petrocelli hearing, you know, right
now in the middle of the trial and tell them, okay, you got
lto, you know, anticipate defending on this.
l You know, if the motion had been filed in writing and
I had said, okay, we're coing to have & hearing at some point,
Ithen at least they know so, you know, maybe we have the
hearing a Monday before we start, or a morning, or in the
evening when the jury's gone, whatever. But I think just to
spring it like this and have the hearing, I'm sorry. It's not
Isufficient notice.
Now, if you want to cal: this woman and, you know,
l since she traveled here I'1l let you put on the evidence, what

she observed as the crowdedness, which truthfully, I think is

getting very repetitive and very cumuletive. But since this

woman had to travel, if you want to dc that, you can cdo it.
!
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MR. STAUDAHER: Two things. We're not going to
call —

THE COURT: Because that's percipient —-

MR. STAUDAHER: -- her for Jjust that one issue.

THE COURT: Ckay.

MR. STAUDAHER: We would call her in rebuttal.
They're on notice of this.

THE COURT: Ckay. That's fine. You can call anybody
in rebuttal as long as you're rebutting something.

MR. STAUDRHER: However, I will say this, and this is
in part because we're trying -- I'm doing this proactively so
that we don't get into a problem with the witness —-

THE COURT: And 1 appreciate that.

MR. STAUDAHER: —— pased on what the Court -—— you
know, it's not my intention tc do anvthing wrong here, soO
that's why.

THE COURT: No. I appreciate that.

MR. STAUDRHER: So here's part of the issue. That
witness has been known since the beginning of the case. That
witness has been known to coming in to testify for at least a
week that we've told them that we ere actually coing to call
this witness, and we gave them -— we give them the witnesses'
notices up front, including Tonye Rushing and things like
that. We told them that these people are going to testify.

THE COURT: And I appreciete that as well —-
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MR. STAUDAHER: They've got —-—

THE COURT: —— and I said last Friday, I said that I
felt that the State had gone above and beyond what they were
required to do in accommodating the defense, much of which is
being done because of Dr. Desai's stroke issues. And I have
said and I will say again, I believe the State is going above
and beyond to make accommodations here. So I don't want to
seem that I'm critical in that regard at all, because I'm not.

MR. STAUDAHER: With that being said though, with
regard to this witness, and this is not a long transcript and
it's not a long witness, but probably €0 percent of what's
here, or at least a good portion of what's here relates to the
issues of upcoding.

Now, there's not been a motion in limine to limit her
testimony or to prevent her testimony. There's not been
anything raised with this witness that, hey, that we know what
Il this witness is going to come in and say, it's about upcoding
iwith dcctors, the clinic, whatever.

So right now, when we go fcrwerd with the witness,
"there's no — I mean, they know what the statements are. They
Flknow what the witness is going to be in advance, and yet we
don't have any issue with regard to, ch, we need to limit this

witness's testimony.

So in part it's almost —— and I'm not accusing them

of laying in wait, but it's like come on, if you know that

KARR REPORTING, INC.
161

Lakeman Appeal 04482




10

11

12

13

14

15

16

17

18

something's coming that's objectionable in your eyes, then
they need to let us know so we can litigate it before those
witnesses hit the stand and we end up with a problem.

Another person beyond Ms. Bien who's going to testify
after her, or if she was going to testify, 1is Tonya Rushing.

T mean, she has a lot of stuff that we don't even know about.
I don't know exactly what's going to come out of her mouth,
because she had —-

THE COURT: Well, then don't —— okay. You know what.
We're not going to go down the same road. If you don't know
the answer to the questions —-—

MR. STAUDAHER: That's not what I'm saying.

THE COURT: -—— okay, then don't ask the question.

MR. STAUDAHER: What I'm saying is that she has an
intimate knowledge of Dr. Desai and based on cuestions that
come out from either side, there could be things that come out
Ithat we don't know about. I mean, I clearly have ildeas of
|
where I'm going to go with her and what I'm going to try to
elicit. But there's —— the defense also knows some of the
“ issues that might come up that they might have concerns about.
THE COURT: Well, if the defense elicits testimony
Ilthat is improper or something like that, then it's not your
worry for another motion for a mistrial. And as I said,
misconduct is cumulative and -- you know, don't -- I'm just

warning you, Mr. Staudaher, dcn't ask a question unless you
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Flknow the answer, and don't elicit testimony that may be
improper.

ll MR. STAUDAHER: That's not what I was saying.

THE COURT: And if ycu think, if you think that you
may ask her a question —-— I Jjust want to be clear on this,
because we've had this issue twice, the Bruton problem. We've
had this last thing with the federzl indictment. So I want to
be very clear, very up front with you to the extent 1 can be,
and that is this.

If you think that there is something Ms. Rushing may
say that she shouldn't be saying, then you need to, you know,
direct her don't say this, or vou need to ask focus questions.
Now, if the defense then starts obfecting as leading and then
you have to, you know, ask them a little more open-ended and
she blurts something out, well, then you're protected, you
tried.

But, you know, I just -- vycu know, going forward, I
don't want these issues cropping up agein and acaln, because
" at some point in time it's curulative, Mr. Staucaher.

MR. STAUDAHER: I kncw. But my concern is this. If

Plthere's something that defense knows that is an issue with a

particular witness like Ms. Bien, and they're aware of it in
" advance, we would like to hear about it so we can litigate it
outside the presence, so it's not an issue.

il THE COURT: And I think that's —— I don't think
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that's unreasocnable, Mr. Wright, but —--

MR. WRIGHT: I'm flabbergasted about it because —-—

THE CCURT: -—- you know. Well, you've been
flabbergasted.
MR. WRIGHT: -- most of the statement -— no. The

statement, 75 percent of what Tonya Rushing says in her
voluminous interviews are inadmissible and improper. I mean,
there's accusations of obstruction of justice. There's
accusations of misconduct by lawyers. I have no —— I'm not
dreaming that they're going to bring in inadmissible stuff.
If I started moving in limine on what they ask every
witness. ..

THE COURT: Here's what I'm saying, Mr. Wright.
First cf al1l, it's not Mr. Wricht's obligation to make a
motion to preclude them from, you know, testifying to
inadmissible evidence. Thet's not —— I don't think that
that's what Mr. Staudaher was suggesting.

I think what Mr. Staucdaher was suggesting is 1f they
give vcu the name of the witness like Ms. Bien, and the only
thing that witness could possibly testify to is something
which you think is not admissible, then please, do us all a
favor and let them know. And if you can't resolve the issue
between the two of you, then give me a heads up before, you
know, ten minutes before the witness is supposed to testify,

so that they don't waste time and money bringing people out
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here and housing them, which they ncw have to ——

And, you know, it's not their money. It's tax money
that they now have to house this woman to have her in the
wings as a rebuttal witness, or fly her home and fly her back.
So I don't think that's unreasonable for Mr. Staudaher who, as
I said, has been ——- and Ms. Weckerly, who have been extending
courtesies to the defense that they're not required to extend.

I don't think it's unreasonable for them to expect
that in return, and to save them the time and the money and
everything like that in bringing out people if you're going to
cbject to their testimony, and it's going to be 100 percent
ocbjectionable.

Now, with respect to Ms. Rushing, who has evidence
testimony that certainly is going to be admissible, I agree
with you, Mr. Wright, you don't have to make a motion saying
please preclude Ms. Rushing from, ycu know, disparaging
defense counsel, Ms. Stanish or, jou know, whatever there
might e in her statement.

So going forwarc, is Ms. Rushing then going to be

MR. STAUDAHER: Yes. She will be next.

THE COURT: All right.

MS. WECKERLY: Can we -- can we talk to —- tell
Ms. Rushing —-—

THE COURT: Yes.
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MS. WECKERLY: I mean, I know she's on the stand, but
in terms of like what like not to talk about obviously.
MR. WRIGHT: Yes.
THE COURT: Are you fine with letting Ms. Weckerly do
that?
J MR. WRIGHT: Yes.
| THE COURT: Ckay. For the record, Mr. Santacroce,
“ are you also fine with Ms. Weckerly and Mr. Staudaher
giving —-—
“ MR. SANTACROCE: 1If they give an admonition, fine.
But if they start getting intc particular testimony and
“ coaching her ——
THE COURT: Do you have any objection to them —-
I MS. WECKERLY: They can witness it.
THE COURT: —— walking out there with you and
'lstanding there ——

MS. WECKERLY: That's fine.

THE COURT: -- to witness what you're doing?
Why don't you do that. Then there's no issue.
MR. SANTACROCE: Okay.
THE COURT: OCkay. If anyone needs to take a restroom
breck, do it now, and we'll bring the jury back in.
(Court recessed at 3:20 p.m. until 3:26 p.m.)
(Outside the presence of the jury.)

THE COURT: The jury's ready. Kenny's bringing
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them in. Ms. Weckerly, the jury's coming in, in a minute, so
T didn't know if you wanted to get Mr. Staudaher or not.

MS. WECKERLY: Okay. I'll get him.

UNKNOWN SPEAKER: [Inaudible.]

THE COURT: Kenny's bringing the jury in. You can
bring -— if you'd get the witness, is that what you asked?
Yeah, I appreciate it. Thanks, Detective.

(Pause in proceeding.)
(Jurors reconvene at 3:27 p.m.)

THE COURT: Court is now back in session.

Ms. Rushing, you are still under oath. Do you understand

that?
THE WITNESS: Yes.
TONYA RUSHING, STATE'S WITNESS, PREVIOCUSLY SWORN
THE COURT: Thank you. Mr. Staudaher, you may
proceed.

MR. STAUDAHER: Thank you.

DIRECT EXAMINATION (Continued)
BY MR. STAUDAREFR:

0 When we left off, I think one of the questions
that I had asked you was about your background, and kinc of
got you to —— maybe if I didn't, I'm asking you now. Will you
tell us a little bit about your background that got you in the
positicn you were at, at the Endosccpy Center?

A I started off as a medicel assistant workinc for
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practices. And I went to — I worked for Hogan clinic, and I
was promoted to front desk manager and started doing that type
of thing, and then clinic manager. And then I worked —— I was
recruited by Mr. Preston to come to work for his company as a
practice manager. And that was in 2000 and —— or 2000.

Met Dr. Desai. Larry —— Mr. Preston hired me. So I
worked under Professional Medical Consultants for two years
until 2002, and then Dr. Desail and the other physicilans asked
me to come aboard and work with them full-time.

Q Now, at the clinic, ycu said practice manager;
is that what vou were at the Endosccpy Center?

A I wasn't a practice manager with the —— I was
hired with Gastroenterology Center cf Nevada.

Q And so what is the difference?

A The endoscopies are separate entities.
Endosccpies is where like procedures, everything else. That's
clinical. 1T was more with the office staff, front desk, PBEX
cperatcrs, that type of stuff.

Q Did vou work at all in the clinical side of
things?

A I'm not a clinical person, so I'm not -—- no, 1
didn't do any kind of patient care cr enything like that. Is
that what you're asking?

Q What was your Jjob title at the clinic?

A Towards the end it was COO, chief —
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Q COO as what?

A Chief operating officer of Gastroenterology
Center of Nevada, and it plays a dual role for endoscopies as
well.

Q Now, did you have more of a personal role
though, as with Dr. Desai beside just your work at the clinic?

A Yes. I worked with Dr. Desai on fundraisers,
personal plan events, on if he wanted to take out referring
physicians to dinners or whatever.

Q What about the hiring and firing of ghysicians,
things like that?

A I could never hire a physician. All the
physicians were recruited in and Dr. Desai and the other
partners would have the final say of who they were going to
hire.

Q Did you have any limitations on what you could
dc independently in the practice?

A Absolutely. I mean, Dr. Desal was the
businessman. He was the one who set the parameters of what we
could and couldn't do.

Q So did he give you your parameters by which you
were tc work?

A Yes. He would quite cften dictate to me what he

wanted me to do, what physicians he wanted me to see, who he

i
25 F would want me to meet with, if he wanted a facility billed,
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Fiwhere, so forth.

| Q So when you say he would dictate to you, how
would that information come? Was 1t face-to-face meetings,
linemos, what?

| A It could be either/or, face-to-face verbally, a
lIlot of memos were written to me giving me instructions.

Especially if he was gone he would write and dictate memos

through the transcription service that would get delivered to

me.

0 Who did you answer to?

A Dr. Desai.

Q Is there anybody that was in the practice that
you —— that he delegated sort of supervisory responsibility
for you?

A It depends on what it was. I mean, 1f 1t was
political communications or communications that were needing
soft-spoken physician, that, it would be Dr. Sharma. If it
was endoscopy stuff, it micht be Dr. Carrol. But overall he
would see what I would do and make sure that I did what he
asked me to do, or the other physicians.

Q And again, I just want to be clear on this.
What —— when I asked you what independent sort of information
or ability you had in the group, I mean did you have any
authority within the group?

A NO.
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Q So even though you have this position as COO,
does that not mean that you could really do anything, or what?

A Well, COO is given because he was having me meet
with a lot of hospital administrators and so forth. So he
thought that it would be better if he had a COO. I was never
on corporate papers. I was never on anything like that, but
it would give the illusion that I wculd.

Q Now, I'm going to —-— how long was your tenure at
the clinic? I mean, how long did you work there?

A Well, I started working with the c¢roup in 2000,
and I became employed by the group in 2002.

o) Were you there when CRNAs started working at the
clinic?

A Initially there was —— yes, but iritially there
was anesthesiologists. And then the first CRNA, which was
Annamarie LoBiondo, came aboard.

0 Now, as far as —— well, coming —- the decision
making within the practice, who made the decisions?

A Dr. Desai was the business head between all the
physicians and everybody.

Q How deep into the practice would those decision
processes go? 1 mean, what wculd he immerse himself into?

A He knew every facet of the practice, from front
desk people to scheduling to physicians to contracting,

everything. He's a very intelligent person.
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Q Was billing part of that?

A Absolutely.

Q So was he aware of the billing and how it worked
and so forth?

A Absolutely.

o) As far as the anesthesia portion of it, did you
end up —- not you I know. We'll get to that in a moment. But
was the anesthesia billing when it came to CRNAs, was that run
through the practice?

A No. 1Initially Annamarie LoBiondo was our first
CRNA. She came in on kind of like an independent contractor
working, and she brought her billing company, Lizmar, with
her, and they performed the billing for the CRNAs. Then the
next CRNA came on board, which wes, I believe, Keith Mathahs,
and he wanted us to grow the CRNAs, because we were having
problems with getting anesthesiologists to cover the Endoscopy
Center.

Q Was there more -- was there a secondary benefit
also with having CRNAs there beside just scheduling?

A Well, ves. There was financial gain.

0 And who was in control of the finances related
to the CRNA billing?

A Dr. Deszi had the CRNA account set up.

o) And whose —-- whc controlled that account?

A Solely Dr. Desai.
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Q Now, as far as setting policy within the
organization, who did that?

A At the endoscopy centers?

Q Wherever you worked. I mean, you worked for all
entities within a group, correct?

A Well, the endoscopy centers, they had a nurse
director, a nurse manager, and then the physicians. So the
clinical stuff would be set by the nurse managers and the
director of nursing, and oversaw by the physician and
Dr. Desail.

o) As far as the schedule though, I mean as far as
doctors and how the schedule ran and who was in control of
that?

A Dr. Desai was very much in control of that at
the Shadow Lane office. At the —-

Q And why do you say that?

A Recause he would want to maximize the patients.
So he knew which physicians worked best with other physicians,
which physicians were slower and fester at performing
endoscopies.

Q Would he give you direction on who to schedule
with whom essentially, or how did it work?

A Yeah. Yes, he would. He put it in writing. He
was very vocal about it.

Q Did he indicate how many numbers he wanted to
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hit on a daily day —— day-to-day basis in the clinic as far as
patients go?

A Yes.

Q And that's —— I cuess I should have broken that
down. There's a medicine side and there's also a sort of a
procedure side at the Shadow Lane facility, correct?
“ A Right. The clinic office, Gastroenterology
Center of Nevada was adjacent, next to the Shadow Lane office.
P Q Did you ever become aware at some polnt that

" Dr. Desai wished to sell the business?

A Yes.

Q Can you tell us about thet?

A In, I want to say, and T don't have the exact
dates, approximateiy in 2007, '6, he had mentioned that he was
going to have Chip Wallace [phonetic] and another gentleman
investigate selling the facilities. 1 know AmSearch
[phonetic] was one of the surgery ccmpenies that were looking
at purchasing the facility.

0 Was there —— can you tell us about how, 1if you
know, there was a determinaticon of how much to sell the

" business for?

A It was multiples ——
MR. WRIGHT: Foundation, please.
THE COURT: All right. Sustained.

MR. STAUDAHER: When you ——
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THE COURT: And ——

MR. STAUDAHER: That's fine.
RY MR. STAUDAHER:

Q When you were eventually talking, you said 2006,
'7 was when this was going on?

A It was the end of 2006, I believe, yes.

Q Were you present at any —-- with Desai during any
discussion? I mean, did he talk to you, did he talk to the
people in your presence, that kind of thing?

A He talked to the physicians and he talked to
myself.

Q Okay. And the times that he talked to you, when
was that and where was it?

A Most of the time it would be in his office
downstairs.

Q At Shadow Lane?

A At Shadow Lane.

0 And roughly is it when in this time period is he
telling you these things?

A I'm sorry. You mean like time ancd year, or time

in the days?

o} Well, time of the vear.

A Time of year, like I said, I'm approximating enc
of 2006.

Q Okay. So you're having these conversations.
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Was there more than one?

A I was present once just with him myself, and
then once with Chip Wallace.

Q During the time that you were ——

MR. WRIGHT: Who?

THE WITNESS: Chip Wallace.

MR. STAUDAHER: So during —-—

MR. WRIGHT: Chris Wallace?

THE WITNESS: Chip, C-h-i-p.

MR. WRIGHT: Thank you.

BY MR. STAUDAHER:

o) Let's talk about the time when it was just you
and he, meaning you and Dr. Desai. Tell us about the
discussion.

A He discussed that he was getting older, that
surgery centers were becoming more and more in cemand because
the insurance companies didn't want to pay the hospitals, and
that the surgery center would be more valuable for him to sell
eventually and that he was locking seriously at sellirg the

facility, the Shadow Lane office at least.

) Have you ever heard the term "multiples," things
like that?
A Yes, because he had explained it to me Decause I

didn't understand. 1 never have sold a business before, so

apparently it's the bottom line, whatever the profits were anc
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they wculd take it by five times, three times or whatever.
And I think that the multiple that they were talking was
anywhere like six or seven.

MR. WRIGHT: They?

THE WITNESS: I'm sorry. Dr. Desai was talking about
obtaining the six or seven.

BY MR. STAUDAHER:

Q So he wanted six or seven times the multiples of
the —— was this the gross or net profit of the business and
how did it work?

A The net.

Q The net. So after expenses, whatever —-—

A After expenses.

Q —— was there?

Now, in doing that, did he structure how salaries
were paid out of the clinic for example, I mean, where the
expenditures for the clinic were [inaudible]?

A I'm not understanding the gquestion. I'm sorry.

o) I said salaries. Did he do anything to
structure how payments and sort of liabilities in the clinic
were minimized, anything like that?

A Well, yes. Jeff and Katie were on Gastro
payroll, and the reason that he gave us was is because they ——

MR. WRIGHT: Objection. Foundation.
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1 BY MR. STAUDAHER:

2 Q And when you say he, who are you talking about?
3 A I'm sorry. Dr. Desai explained that Katie —-

4 MR. WRIGHT: Who?

5 THE WITNESS: To me. 1'm sorry.

6 THE COURT: To you?

7 THE WITNESS: To me.

38 THE COURT: And when cdid this happen?

9 THE WITNESS: Same time, around 2000 — I mean, they

10 were on payroll like that for 2006, 'S5, right in that area.
11 THE COURT: So in other words, they were taken

12 from —— if I understand correctly, is that they were taken

13 from the payroll of the procedure side and put on the payroll

14 of the sort of office visit side; is that what happened?

15 THE WITNESS: 1T believe — I don't know if they ever
16 | were on —— initially on Endoscopy payroll.

17 THE COURT: Okay.

18 " THE WITNESS: I think that they were always on the

19 Gastro payroll.

20 THE COURT: Okay.

21 " THE WITNESS: And the reason being 1s because they —-
22 MR. WRIGHT: Foundation.

23 " THE COURT: Does that explain to you — don't

24 speculate about the reason, only if Dr. Desaili explained to you

25 " what the reason was.
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THE WITNESS: Cost sharing is the reason he explained
to me.

THE COURT: Okay. All right.

MR. WRIGHT: Okay. Foundation as to that.

THE WITNESS: Okay. Cost sharing.

BY MR. STAUDAHER:

Q Cost sharing. This was a —-— was this part of
this same time frame that you're talking about or what, that
he's telling you these things? Is it during that conversation
cr is it [inaudible]?

This would have been before.

Okay. So how long before roughly?

= G R

I can't remember.

Q But he was talking about the issue of selling
the business, or at least why he was putting people on
different sort of areas of the practice; is that correct?

A Yes.

Q And when you say cost sharing, what does that
mean, or what did he explain to you that that meant?

A Well, the reason being is because --—

MR. WRIGHT: Objection. Can we approach the bench?

THE COURT: Sure.

(Off-record bench conference.)
THE COURT: Ma'am, don't speculate, you know. If

someone asks you a question and you're not sure what the
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reason was, or Dr. Desal didn’'t give you a reason, don't, you
know, try to guess or speculate as to what the reason might
have been or what reason mekes sense to you. Do you
understand?

THE WITNESS: Yes.

THE COURT: Okay. Gc on, Mr. Staudaher.

BY MR. STAUDAHER:

Q Okay. And again, we're talking about Dr. Desai.
Your either being present when he was saying this to someone
else, or you actually having the conversation yourself with
him. Okay. Or being directed by him, he gives you a memo,
some communication with Dr. Desal or you in his presence,
okay?

A Yes.

Q Now, selling the practice, let me go back to the
issue of the cost sharing thing. When did that first come up
roughly, as far as that as an explanation for why things were
structured the way they were?

A I can't remember the date.

Q Well, without giving us an exact date, can you
give us in a general ballpark?

A Probably 2005, 2006, around in there.

Q And during the times when that was brought up,
who was present?

A Myself.
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Q You and Dr. Desai?

A Mm—hmm.

Q Anybody else?

THE COURT: And you have tc -- I'm sorry.

THE WITNESS: I'm sorry. Yes.

THE COURT: You have to answer yes Or no —-

THE WITNESS: Yes.

THE COURT: -- because everything's recorded, and
mm—hmm, that, you know ——

THE WITNESS: I'm sorry.

THE COURT: —— we don't know what that means in the
tape.

THE WITNESS: Yes.

BY MR. STAUDAHER:

0 So just so we're clear, you and Dr. Desai, no
one else?

A Yes.

Q Did that happen on more than one occasion?

A Yes.

Q So let's talk — how many occasions were there

roughly?

A I can think clearly of two.

Q So let's talk about those two. And the first
one, are we still talking about the same general time frame?

A No. One was after, like I said, like the first
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time we got triple AHC, so it was the second time when Katie
Maley came back aboard.

0 Okay. So let's talk about the first one.

What —— tell us what happened curing that conversation, or
what was discussed.

A He felt that Jeff was a charge nurse and he
oversaw both facilities, so he wanted to have Gastro pay for
his time and services. 1 believe that's how 1t went.

Q Did Dr. Desal explain to you why he wanted
Gastro to pay it?

A Just because he didn't want all of it to come
out of Shadow.

Q What about the second conversation you had with
him?

A That's when he was more interested in selling
the facilities and getting us recertified for AAAHC.

Q So talk to us about that. Again, was this Jjust
you and he present durinc this conversation?

A There could have been another physician there.
I don't remember.

Q Okay. But vyou know specifically Dr. Desai was
there?

A Right.

Q And roughly in the time frame, this is when he's

more interested in selling?
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A Right.

Q And when roughly are we talking about here?

A 2000 —— in 2006, 2005, I think that's when we
got our —- the next certification was 2000 —— 2000 —— whenever
that seccnd certification was.

Q Tell us about that portion of the conversation.

A Well, we rehired Katie Maley as the director of
nursing, because she had a bachelor's degree ancd Jeff only hac
an asscciate's degree. And so he wanted to have us
recertified for AARHC because it made more value for the
facility. And we would have both Katie and Jeff paid out of
the Gastro centers, 1 believe.

Q Did he explain why he wanted to do that? Was it
the same reason?

A In that conversation, I don't think he went into
detail about it.

Q So this is what he told you before you're just
implementing it?

A It was understood.

Q Okay. Now, as far as the clinics themselves,
there's the medicine clinics, there's the endoscopy clinics at
different locations; is that fair?

A That is fair.

Q Initially the corporate structure of those, were

they all combined as a group, or did they change names? How

KARR REPORTING, INC.
183

Lakeman Appeal 04504




10

11

12

13

14

15

16

17

18

19

21

22

23

24

25

did it work and did that -- did that vary over time?

A Gastroenterology Center of Nevada was the clinic
portion. So that's the portion that saw the patients,
diagnosed the patients and so forth.

Then there was two endoscopy units, and they did
change names and I don't remember the time. One was
endoscopy —— it used to be Endoscopy Center of Southern —- or
Endoscopy Center 1 and Endoscopy Center 2. One was located at
Shadow Lane, two was at the 4275 Burnham Avenue. It was
changed to have two separate entities, two separate LLCs for
legal purposes, for liability purposes, and it would make it
easier for Dr. Desai to sell. They did have different
ownership structure.

0 And was that —— I mean, was this a conversation
that he had with you at some point about that?

A Yes. 1 mean, when we had to do the
re—-credentialing and everything else for the facilities.

Q Okay. So did he indicate to you that it had
anything to do with selling the practice?

A Yes, and the other physicians knew that as well.

Q So after you are working there for a period of
time, at some point do you get involved with the anesthesia
billing portion of things?

A Correct.

0 Can you tell us about that?
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A As I said, in 2000, and when Annamarie first
came aboard and we had Lizmar billing, and then we hac another
billing company. And in approximately November or something
like that of 2003, Dr. Desai introduced me to a person nramed
Rebecca Duty ([phonetic], who was Dr. Nemec's administrator anc

piller. And he —- she had already had experience. Sre

b

to

.

already had a billing company, and he had asked her an
join tcgether —-

MR. WRIGHT: Foundation, please.

THE COURT: The letters —— you can go back over it
after. He meaning Dr. Desai had asked?

THE WITNESS: I'm sorry. Dr. Desai had introduced us
and asked Rebecca and I to form a company for the anesthesia
billing.

BY MR. STAUDAHER:

Q So roughly when is this?

A In 2003. October is probably when we met,
November is when we started solidifying things, and I believe
the contract was signed in December of 2003.

Q You were present with Dr. Desai. AnybocCy else

during this time?

A Rebecca, myself and Dr. Desail.

Q So you were going to take over that portion of
things?

A Yes, sir.
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Q What was your understanding of what you would ——
what ycur role would be in that regard?

A My role, as I already was, was working with
physicians doing credentialing and helping them do practice
management and so forth, so I would maintain that section of
the business. Rebecca has a company celled Paragon -- I can't
rememoer what the whole name was. She would take over all of
the anesthesia billings since she had experience in it. And
Dr. Desai wanted me to just make sure that she cot everything
as far as the charge tickets or anything like that. And
that's what I did.

Q So you then just start working at that
exclusively?

A No. I still maintained full-time employment
" with Gastroenterology Center of Nevada.

Q Did you have any employees for your practice

I then, this sort of billing company?

it A I didn't until 2006. Rebecca sent me a memo
saying that she was overworked, stressed and had some personal
" issues going forward and she needed to stop having her billing
company do it. And so I went to Dr. Desai, showed him the
llemail, talked to him, told him I'm not qualifiec to do this.

He had made the suggestion to me that I —— he,

Dr. Desail, made the suggestion for me to hire Ida Hansen,

which is Gastroenterology Center of Nevada's billing manager,
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she would know how to do this. So I did. I hired Ida as an
independent contractor.

We then recruited billers. I got a little two-space
area off of 7000 Smcke Ranch and we put the billers in there.
We connected to Gastroenterology Center of Nevada's billing
system, because he didn't want to use an outside billing

system anymore. SO ——

0 When vou say he, you're talking —-

A Dr. Desai —-—

Q — Dr. Desai?

A —— did not want us to use an outside billing

system's software. He basically wanted to make sure that it
was all his information. So I was fine with that and Ida knew
the system, so I was fine with that. So we hired four billers
and then hired some part time. Ida trained them and we
started like that.

Q So did you have direct involvement in going over
there on a daily basis to oversee operations, anything like
that during that time?

A No. The billers basically are data entry
persons. They receive a charge ticket, an anesthesia form
filled out by the CRNAs which has the patient's name, the date
of birth. They make a copy of the insurance cards. And it
has the information that they need to put the data into the

software to create a claim.
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Q So how did this work? When you got the money
that came in for the claim, I mean, how did it get back to
Gastro?

A The mail went to Gastroenterology Center of
Nevada. The billing —— the billers upstairs, Bonnie hepler
[phonetic], received the money, prepared the deposits, made
copies of the EOBs, made copies of the checks.

MR. WRIGHT: Could you explain EO -- explain what --—

THE COURT: Don't interrupt. I mean, you can —-

MR. WRIGHT: Okay.

THE WITNESS: Explanation of benefits that told the
biller what the insurance paid and allowed or disallowec.
Then a courier would go over to Shadow Lane and pick it all up
and then take it to my billing office, and they would apply
and post the payments and so forth.

BY MR. STAUDAHER:

Q How did you get your cut out of this?

A I got my cut off a percentage.of what was
received.

Q So you would bill it out; whatever came 1in, you
got a percentage of that?

A Yes, sir.

Q Now, as far as the billing that came in, where
did that money go?

A It went to Gastroenterology Center. Is that
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what you're asking me?

Q Which account or accounts did i1t go into?

A And Bonnie would deposit it into the CRNA
account.

Q So and again, 1is that the one that Dr. Desai had
control of?

A That's the one that the money was for the CRNAs.
That's the one he wanted the money to go into.

Q Any question that -- I mean, he was the one that
took and wrote checks. Did anybody else do that in any way

during the time you were there ——

A Wrote checks?

0 —— out of that account?

A Out of the CRNA accounts?

) Yes.

A No. Only Dr. Desal wrote the checks out of the

CRNA account.

0 Now, at some point down the road, I mean, how
many employees do you end up with? Does it fluctuate over
time, or was 1t stable during the time you had the company?

A No. Actually, after Rebecca had left and we
started performing killing services in 2006, we grew. We
performed billing services for other physicians and other
physician types. And so then we moved over to the 7365

Prairie Falcon Road and we hired our own internal billing
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I| managers. We had two of them —- three of them, I'm sorry, and

t went forward.
i Q So you're still over —-- your primary location
where you're working is where now, during this time?

A I'm still employed at Gastroenterology Center of
Neveda.

i

Q And are you still doing the kinds of things you

ne—
—

descrilbed earlier there?

I A Yes.

Q So this is just a side type business it sounds
like?
A It was a side type business where I was planning

on leaving and going full time to work.

Q Now, as far as the whole issue of selling the
business, and I'm talking about Desai selling his business,
were there any conversations that he had to you about trying
to maximize profits, anything like that in the business?

A Maximize profits?

Q Try and get the —— so he can -- this multiples
that you described so that they would be worth something.

A Well, not specifically as you just asked that
question, no.

] o) Well, maybe I asked it improperly or —— I
mean — and so you don't have it —-—

A Well, I don't mean it to be —
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Q So as far as you're concerned, explain to me
what ycﬁ're talking about. Was there something there, some -——
some interaction?

A Dr. Desal wanted the numbers up. I mean, he
P always wanted high volume &t the Shadow Lane office. 1 mean,
I that is widely known.

P Q And the reason that he geve for that?

A Because 1t would make a bigger bottom line for

him when he sold the practice.

r 0 Now, was he ever -— did he ever discuss with you

anything about trying to control costs at the clinic, anything

like that?
A He discussed cost controlling consistently.
0 And is that —— I mean, 1s this more than a

single event that you talk about?

A Well, he — can 1 give you an example, because 1
don't know how else to explain it.

Q What is the example going to be about?

A Yes. Yes, he would make sure ——

THE COURT: If you don't know what the example 1is,
don't —- everybody's afraid toc say yes.
l THE WITNESS: Okay. Well, it would be like this.
P It —— we —— the staff there worked long hard hours. Okay.
“ I'11l give you an example. Something like orange juice. Okay.

P We went to AAAHC and we — and it wasn't mandatory, but it was
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just a nice gesture. He flat out said no. So the nurses
would buy the orange juice, or we'd put it in the nursing
staff crange juice, and I guess it was used for diabetics or
hhypoglycemic patients or something. I'm not really sure.

We — he also, one of the things that was
recommended, blanket warmers. So we priced out klanket
Warners.

BY MR. STAUDAHER:

Q Is this —— are these recommendations after the
AAAEC comes in and they recommend you have things on —-—

A We hired a consult — right. We hired a
consultant to come in ——

MR. WRIGHT: Foundation.

THE WITNESS: I'm sorry?

i MR. WRIGHT: Foundation.

THE COURT: When was the consultant hired? I mean,
and we don't expect you to say, oh, that would have been on
June 12th at noon. I mean just as near as you can rememoer.
And if you don't remember —-

il THE WITNESS: It was the first time we were AAAHC

certified, which I believe was what, 2004, 2000 -—- I can't
remember. Whenever it was the first time.

THE COURT: Okay. So at some point they came in and
made recommendations?

THE WITNESS: Right. We hired a lady that came in on
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site, gave us recommendations for like little bags that said,
you know, the company's name, have booties in it for the
patients so their feet were warm or whatever. A blanket
warmer was suggested. And Dr. Desai flat out said no.

THE COURT: Did he say -- did he convey —-—
communicate that to you, no, I'm not going to get this?

THE WITNESS: ©Oh, yes. I mean, sometimes Dr. Desai
could be very volitable and use language that was
inappropriate.

THE COURT: What's a blanket warmer? Like a plate
warmer, you stick the blankets in it —-

THE WITNESS: It's like a box that you put ——

THE COURT: -—- and it heats them up?

THE WITNESS: —— like the blankets in there to stay
warm. Because the endoscopy units are fairly cold, patients
are just wearing a gown, and so it would kind of cover them
up.

THE COURT: Makes them nice and toasty?

THE WITNESS: Right. S0 —-

THE COURT: All right. Go on. I'm sorry,

Mr. Staudaher.
BY MR. STAUDAHER:

0 So beside those kinds of —- and those were
recommendations by the accrediting agency or whatever

[inaudible]?

KARR REPORTING, INC.
193

Lakeman Appea 04514




WO

10

11

12

13

14

15

16

17

18

19

s

A The independent consultant that came out because
i
the first time, we have never been AAAHC certified, so he had
us go to North Carolina, learn about it, come back. We hired

a consultant. She gave these recommendations.
i

I

Q Was there ever an issue that you were involved
with regarding anesthesia billing specific times, 31 mirutes,
| anything like that?

A It was never stated a specific time. It was
always explained to me that ——

] Q By whom?

By Dr. Desai.

A

Q And when did that happen?

A From day one when the CRNAs came on, SO whenever
Annamarie LoRiondo started.

0) And so he's explaining this to you. What is he
llsaying?
A The start time is the time that we start
I interviewing the patient, I say hello, how are you, my name 18
so and so and then they start asking various questions. End
time is when the patient is discharged safe and the airways
il and all that other stuff is done.

Q Did he give you a time period that that —- that

it had to be above a certain amount?
A Not at that time, no.

0 Eventually did you get a time period that that
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had to be above?

A I knew he was saying it should be 30 minutes.

0 Did he ever explein that to you, as to why he
wanted it to be that?

MR. WRIGHT: Founcation.

THE WITNESS: 1I'm sorry?

THE COURT: Well, she heas to answer the -- that's
overruled. She has to answer the question, and then
Mr. Staudeher, depencing on the answer, can proceed to try to
lay a foundation.

So ma'am, you can answer the question. I think it
was did he ever explain that --

Was that your questicn?

MR. STAUDAHER: Yes.

THE COURT: Did —— it's a yes or no cuestion. Did he
ever explain that to you?

THE WITNESS: Like I said, himself, the CRNAs, the
way it was explained to me was from the time they interviewed
the patient ——

MR. STAUDAHER: But that's not my question.

BY MR. STAUDAHER:

Q My question was regarding the specific 30, it
had to be above 30 minutes. What did he —- did he explain to
you why [inaudible]?

A He said it because the time the patients come in
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and they are discharcged and ready to go, that's the time it
should be.

THE COURT: And when? When did that happen that he
told vcu that?

THE WITNESS: It was probably more so reinforced
after the second CRNA. Annamarie really was the one who
taught everybody in the beginning.

BY MR. STAUDAHER:

Q Did you ever go to Annamarie and actually say to
her, hey, look, you need to make sure these are 31 minutes or
more, cor did you ever do that?

A No. I wasn't in the facility that much.

Q So if, I mean, Annamarie said that you did that,
would that be accurate at all?

A No, sir.

Q Do you recall this at all?

A No.

Q When you say you weren't in the facility, are
you talking about the facility where the procedures are being
done?

A Right. I wasn't -— I mean, I would drop
something off. I would be at the other five locations. I
would be busy, I mean, working with the bookkeeper or
whatever. I mean, I wasn't —— I'm not a nurse. I'm not a

doctor. So I don't have a reason to be down there unless he
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called me down there and wanted something addressed.
Q I'm going to shcow vou what's been admitted as
State's 97. Have you ever seen anything that looks similar to

this before?

A Yes.

Q What are we looking at here from your
perspective?

A It is a organizational chart.

Q Now, 1 see that your name appears right in the

llnﬁddle of it.
A Mm—hrm.
“ Q It looks as though the PAs, the CRNAs in part
sort of have a connection to you; 1s that right?
A They would. They would turn in -- Mr. Lakeman
would prepare, at the end, the CRNA schedule, so I would get
||

that and I would give it to Dr. Herrero. And Dr. Herrero

l would coordinate the physician time off schedule, and then Dr.

Desai would look at it to make sure that we had every office

covered, every endoscopy covered, and then I would send it
out.
0 So this also places you below the staff and

partner physicians ——

A Yes.
0 —— 1s that accurate?
A Yes. 1 —— the partner physicians obviously,
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they own the facility. And the staff physicians woulc be the
non-partners, Dr. Mukherjee, Dr. Wahid. And then the PAs
would really gc to the doctors, but if they had a scheduling
or something like that, then they could come to me.

Q Is that why there's a double line for tre PAsS?

A Yes, sir.
" Q And the same thing for the CRNAs?
A Yeg, sir.
0 Now, did ——- did the doctors answer To you at
I allz
A No.
Q So you, as this depicts you below the doctors,

you weren't essentially having authority over them; is that

right?
A No. I did not have authority over the
physicians.
I 0 Overriding this is one individual at the very

top. Is that how you viewed it?
A It was definitely & hierarchy. Doctor —- like I
| said, he's a very smart intelligent businessman.

Q And we had gotten intc a moment ago at the very

outset the issue of whether you had any authority or control
or who had that in the practice. Do you remember that?
A Mm—hmm.

MR. STAUDAHER: May I approach, Your Honor?
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THE COURT: You may. You may move freely.

MR. STAUDAHER: Thank you.

MR. SANTACROCE: What are you showing?

MR. STAUDAHER: Exhibits 179, the memos. And they're
not all of them, but there's [insudible].

BY MR. STAUDAHER:

Q I'm going to show you some things here, and I'm
going to give you the Bates numbers on them so we have them.
First of all, I just want vou to flip through these and tell
me —— this 1s State's 17S¢ thrcugh it looks like —-

MR. STAUDAHER: What is it?

THE CLERK: 208, proposed.

MR. STAUDAHER: 208 proposed.

BY MR. STAUDAHER:

Q Can you just flip thrcugh those, if you would?
Tell me if you recognize [inaudible] seen them before.

A Yeg, sir.

MR. WRIGHT: Why don't vou give me the top stack,
Mike, so I can —-—

THE COURT: When she's done, you mean?

MR. WRIGHT: The one —— right. The one she's already
flipped over, so I can start numbering that.

MR. STAUDAHER: The Rates numbers are at the top.

MR. WRIGHT: Thank you.
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" BY MR. STAUDAHER:

o) Do you recognize those documents?
" A Yes.
Q And they appear to be memos and various
[inaudible] documents; is that right?
A They're directives given to me, what Dr. Desail
expected done.
il 0 So illustrative of a direction that you received
from him at the clinic?
A Yes.
) There was one in there in particular, and I —— 1

think there's actually a duplicate of it I want to show you.
This one here, and this is actually State's Exhikit 81, and
the highlighting on this is something I wanted to ask you
about. This one has your name on it as being from you.

it A Mm-hmm. Which wouldn't —-

0 Do you see that?

A Which wouldn't be unusual. He would have me
" write memos for him.
Q So explain that to me. How would that occur?
A He would either tell myself, Charlene or Shannon

that he wants patients scheduled this way, or he wants a
directive, and we would write the memo. It mostly would come
from me. Even if it was dictated from him or advised from

him, it would come from me. I mean, he was very busy.
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Q So this memo here that's got —— it has a copy to
Dipak Desai, but it's got —- it says —-

A T always copied him ——

o) — from Tonya Rushing —

A —— so he knew that it was completed.

Q So when it says from Tonya Rushing, this is my

questicn, is this one of the memos that you generated at his

direction?
A Yes.
0 Okay. So the information contained in here 1is

coming from Dr. Desai, not from you?

A Yes.

Q Can you explain to us what —-— what's contained
in this document, what this is about?

A Basically it's telling this Endo 1 and the
schedulers, I would hand it to the schedulers, that he wanted
a minimum —— or he wanted 42 patients in the facility
scheduled, and if they were double-bocked it would tell them,
example, HPN PacifiCare Aetna PacifiCare.

) Specifically that portion that you just

Imentioned, do you see where PacifiCare 1s separated by other

insurance companies at the bottom —
A Yes.
Q —— down here?

Was there any issue with regard to PacifiCare and how
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For example, if a vendor sold them alcohol pads or
syringes, or if they were an insurance company Or a government
agency they might have paid taxes or something to. So I put
all of those in an Excel spreadsheet and I marked that those

were vendor files from the search warrant.

0 OCkay. So you had gotten records from the search
warrant?

A Mm—hmm.

Q And I'm talking about the vendcr type recocrds,

not the financial ones we just talkecd about. The vencor
records, and you put those intc a spreadsheet; is that right?

A Yes.

Q Okay. What did you do with thcse? Was that
whet you worked with?
| A I could sort them by vendor name. I wanted to
make sure, because I was going to use these reccrds to look at
the syringe orders, the bite block orders and the propofol
vial orders. 1 wanted to make sure that I nad every source
identified.

So after 1 went through the search warrant, I went
back through the bank records to identify checks that were
paid to vendors, and I put those, those vendcrs also in my
spreadsheet, and I marked another column that that information
was from the bank records.

Q Did you find anything when yvou did that work -—-
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and I assume you're using the bank records just to find out
the vendors then; is that correct?

A That's correct.

0 So when you did that work, did you pick up any
additional vendors that you may not have had during the
original sort of review of the search werrant materials that
were recovered?

A I don't recall offhand if I did or not.

0 RBut it was & double sort of check; is that
right?

A Right. Right.

Q So after you have the total -- I mean, you've
looked at everything and you've got what you believe the
vendor list 1s, what do vou do?

A I was very worried that I would have missed
something, so I got a subpoena for the custodian of records
for the endoscopy center. It was Mr. Charles Kelly, and I
asked him to provide a vendcr list and he did. And on that,
off of his list I alsc included those vendors in my schedule.

Q So now you've got the custodian of records of
the clinic, the clinic records recovered in the search
warrant, and the actual ones you got out cf checks and things
that were paid to vendors; is that right?

A That's correct.

Q After you gather all that together, did you feel
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that you had a complete list of the vendors that were used by

the clinic?

Q And what was the —-- why would you want a
complete list? What was the issue?

A I didn't want to have a source of propofol out
there that T didn't know abcut.

0 You mean that there may heve been a place where
propofol was purchased from and product in the facility that
you wouldn't be tallying up?

A That's correct.

0 Did that go fcr the other things you've talked
about, like the alcohol pads and the bite blocks and the like?

A I specifically looked at the propofcl, the
syringes and the bite blocks.

Q Those were the three items that you specifically

looked at?

A Those were the three items, ves.
0 So what did ycu do in reletion to those items?
A Once I identified the vendors, I got subpoenas

to get their records of the supplies they had sold at the
clinics.
Q And what do you do with that information?
A I set up another spreacsheet and 1 put the

information on -a spreadsheet that I'd prepared for that.
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Q Now, did anybody double-check any of the stuff
hat you were doing, or was there some way to determine that
~he entries that you were making were in fact accurate?

A I double-checked those. I didn't have anyone
else double-checking the numbers.

0 But you put them in and then you went back and
checked them again?

A Right. I checked them against the vendor
informetion that had been sent.

Q Tell us how that goes, and what do you develop
as a result of doing those kinds of compilations of data?

A I sorted them. 1 entered the dates that they
had crdered the supplies. I ordered what —— I sorted what
kind of supply it was. So I had spreadsheets for the bite
blocks, spreadsheets for the syringes, and spreadsheets for
~he propofol. 1 had who the vendor was on the spreadsheet, sc
I cculd sort by all of those different topics.

I sorted -- they also had on the vendors' information
what clinic it had been sent to, so whether it was the Burnham
clinic or the Shadow clinic. So I sorted by date. 1 sorted
it by clinic. 1 sorted it by vendor, I believe. And then
because I had the dates, I was able to tell how much went to
each clinic for a particular year. I looked at 2006, 2007 and
2008.

0 Well, wasn't it possible that there could have
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been some -- you said you lcoked at 2007 specifically,
correct”

A Mro-hmm.  Yes.

Q Did vou lock at 200672

A Yes, I dad.

0 What was the purpose of that?

A I wanted to see if there was any existing

inventory that cculd have been applied to 2007.

Q Are vou talking about leftover propofol and
syringes and bite blocks end the like from 2006 that may have
actually been in inventory in 200772

A 1 cid.

o) What did you find?

A That they didn't have enough of propofol, bite
blocks or syringes to apply to 2007 if they had used each item
for each patient. And whet I mean by that is one propofol
vial per patient, one bite block per upper endoscopy
procedure, one syringe per injection.

Q So you end up starting off with 2007 with what,
and there was no prior inventory?

A Well, I cetermined they didn't have —- they
couldn't have had anything left over if they had used —— if
they had used it appropriately.

Q So you end up then looking at 20072

A Right.
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Q Did you know how many patients they went through
in the year and how many things they ordered and what they
used or documented that they used, that kind of thing?

A I did know how many patients they had, because I

counted them out of their lcgbock.

Q You actually counted them?
A I sat anc counted them.
0] And we're talking about these, these green books

over here; is that right, or is there some other [inaudible]?

A No, those were the bocks 1 used.

Q And we've got a couple of cases of those books
over there. 1Is that all of them, or are there more?

A I'm not sure if vou have all of them in here,
but I had all of them from the clinics.

Q So when you went throuch and ycu counted each
one of those, what kind of information were you taking off of
them to put into your spreadsheets to come -- to compile this
information?

A 1 took the dates of the page, that was written
on the page. 1 took how many upper endoscopy procedures were
performed, how many cclonoscopy procedures, Decause those were
marked in the books with an E or a C. I noted how many other
procedures there were, because those were also marked. And I
also noted the totals at the top of the page that the clinic

had written in there.
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Q Did you double—check those numbers with what you
were coming up with?

A They were generally off, but I had someone proof
my werk.

Q So you have scmebody else actuaall

he!

/7 looking over

this part of it; 1is that correct?
i

A Yes. They locked over my spreadsheet.

Q When I say locking over, I s&id that they're
looking over your work that —— the inputted werk that you've
done?

A That's correct.

Q Okay. So you go throuch el of that. Did that
take a while to do?

A Yes.

Q When you get to the end of the year of 2007, did
you have a total number of patients?

A Yes.

Q Do you know what that ruvnber was?

A Not off the top of my head.

Q Do we have —— is that part cf the compilation of
data that vou used at some polnt?

A Yes.

Q Okay. We'll get to that in Jjust a second. SO
you at least came up with a number?

A Yes.
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0 Did you do the same thing for the amount of
|

propcfol that was ordered and documented as being used?
It A 1 did it for the propofol that was ordered. I
did it for the two days of the propofol vials that were
Fl

checked out from the propcofcl logs.

0 When you say checked out, dces that mean checked
out and not returned?

A Well, the propofcl logs had how many vials of

Il propcfol were checked out, how many were returned for each day

Iand who checked them out. So I used those locgs that were

r maintained by the clinic.

I @) And this binder here, it has controlled

Fisubstances records, and it's 45 —

I MR. STAUDAHER: May I approach again, Your Honor?
THE COURT: Mm—hmm.

r' BY MR. STAUDAHER:

| 0 Forty-five A, can you tell us what that 1s?

F A This is their records for their controlled

substances, including propofol, for their daily sign-out logs.
Q So it includes other drugs, but propofol is
included in this as well?
A Yes.
0 So is this one of the things that you looked &t

in addition?

A Yes.
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Q Did that make it into your analysis at some
point?

A Yes.

0 With regard tc the bite blocks and so forth,
where did that information specifically ccme from?

A Once I identified the vendors from the vendor
files who had provided bite blocks, 1 subpoenaed their records
so that they would tell me how many they sent to the clinics.
And that was compiled the same way I did the syringes and the
propoiol.

0 Now, when you're —— let's move to the other
aspect. I'm going to leave the vendor files for a moment and
go to the third category, which I think you said were patient
files.

A Okay .

0 Tell us about thcse. What did you do with
those? How did you analvze them?

A I took the patient files from the two days of
the infections and I scheduled them. I set up an Excel
spreadsheet and 1 took the information from the green
procedure files and entered that in categcries on my
spreadsheets, and those are the ones that you showed me.

Q Okay. Let's go to those as we -— as we talk
about this. I'm going to start off with —- actually, let's

start off chronologically. We'll go with the 25th of July.
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I'm showing you what's been admitted as State's 157. And I
can zoom in on that a little bit if you need to, but for rignht
now I just want to get more of a perspective. As I slide this
across on the top, there are various columns that have
headings. Do you see those?

A Yes.

Q I'm going to go back to the beginning of this
now, and I want you to tell me what those mean across the top
sterting from left to right, if you would.

A Okay.

Q And you know that you can write on this screen,
correct?

A No, I didn't know that.

0 Let me show you. I1f you need to, you can draw
on the screen with your fingernail, then you can just tap it
down here to clear it, okay?

A Okay.

Q So walk us through what we're looking at
specifically as the headings. And are they the same for both
sheets, both ——

A Yes.

Q Okay. So if we know it for this, we have at
least the general outline for the next one; 1is that correct?

A Yes, that's correct.

0 Okay. So walk us through what we're —— what
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we're looking at here.

A Okay. The first -- the first one -— oo0ps.

Q And I'm coing to zoom in on it just since we're
going tc go across, just the top of this for a moment.

A The first column, patient number, is Jjust a
numbering system so we would know how meny patients there were
that dav. So you can see that they co down to the end. The
patient file number here relates to the patient file number
from tne orocedure file, and each procedure file was filed by
this nurber.

Q Is this the clinic's number?

A This is the clinic's number, and then the
patient's name.

) Now, I want tc ask you a question about that.

As ycu can see, there's a designation that says Patient 1, 3,

5, 7. It goes in sort of an order here. Do you see that?
A Yes.
Q When you produced this chart originally, and

I'11l represent to vou that it's been redacted, did it actually
contain the names of the patients off of those files?

A Yes, it did.

Q So that's —— this is not the way it looked when
you actually produced this chart, that is the difference; is
that correct?

A That's correct.
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Q So as we go across, and if you can just clear
that screen again.

A The next column says Hep C, and if it was marked
on the patient file, the procedure file that the patient had
hepatitis C, I marked that in here.

0 What about for a patient that turned out to be,
well, infected or geneticelly matchecd, did you mark that
perscn alsc?

A No.

Q Now I'm coing to go down and show you at least
along those lines, because I want to make sure that this isn't
a change that has been made to the thing as well. Do you see
the name here, Zivad, Sharrieff and Michael Washington?

A 1 do.

Q Anc you know Michael Washington is a genetically

linked patient?

A Richt.

Q Anc do vou see that box that's marked under hep
c?

A I co.

Q Is that something that you put on this record,

or dc you think that that may have been a change as well? I'm
just trying to make sure we don't have anything different than
what you originally dic.

A You know, I don't know if I put that on or not.
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I may have.

Q Well, in this case, at least the highlighted
lined versions, all of them indicatec [inaudible]; is that
correct?

That's correct.
[Inaudible] get down to the very last one?
Yeah.

So all cf those are hep C pcsitive?

b= O S O R

If —— when we lock at the next chart, if there's
X's on that, I probably did thcse.

Q Okay. So let's move over. So we've got the
next thing that says Medicine, and I want to spend just a
minute with that particular column. First of all, can you
tell us what it is?

A Yes. I put dcown the medication that they used,

] . . . .
which was propofol. And I marked off of the anesthesia

records, that's where this cclumn came from, the doses that
they had written.

Q So when we lock and see propofol and then we see
a Numrber 100, what does that indicate?

A That was the first injection.

Q So 100 milligrams of propofcl?

A Milligrams, vyes.

Q And then there's a slash and it says 40. What

does that mean?
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A That would be the second injection, the 40
milligrams.

Q So according to the record vou're looking at, 1if
I understand you correctly, this shows twc separate injections

according to the recora?

A That's correct.

Q Now, what reccrd did you clean that information
from?

A From the anesthesia record.

Q And I notice it's just on the cnes that are

visible on the screen here, that they vary. Some are a
single -- it looks like a single injection of 100, some are
three separate injections, some are two, and it varies as it
goes down this sheet, correct?

A That's correct.

Q Again, the information that is containec in this
spreadsheet, where does that come from?

A 1t comes from the green patient procedure files.

Q So directly out of the files themselves?

A That's correct.

Q To the best of your ability, did you
double-check these numbers when you were putting them in?

A T did and I had someone else proof them with me.

Q So the numbers themselves, are they accurate to

what is contained in the actual chart itself?
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A Yes.

Q Does that mean that the infcrmation that's in
the chart is accurate?

A I wouldn't kncw about that.

0} In fact, was that an issue for you when you were
doing your analysis?

A Yes, it was.

0O We'll get to that in a little bit. Now, as we
move across, the next categery, if vou can tell us for the
next column, can you tell us what that 1s?

A On the anesthesia chart, they had the chart
procedure time written in and the chart ending time. And
these, these times were teken from those charts.

Q So is this actually something that was on the
chart? And I'm talking about -- I'm pointing to the
highlighted yellow column. Was that on the chart, or was that
something that you calculated yourself on the spreadsheet
program or whatever from the information that you put in
pertaining to the anesthesia record?

A I calculated that.

Q So this is something that was not contained on
the chart?

A That's correct.

Q As we move across, and if you could just clear

that one more time. The next category here, p-r-o-c, what is
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that?

A That stands for procedure.

Q Various ——- there's various letter designations.
They all appear to be either C's or E's. Do you know what
those mean?

A The E's are an upper endosccpy procedure. The C

is a colonoscopy.

Q Again, was that gleanec off the charts
themselves?
A Yes.

Q Did you —— beside the calculated columns that as
we get to them, did you put any informaticn of your own sort
of that you just kind of guessed at on these records, or did
they come directly from the patient files?

A There's a column at the end, it says comments.

Q Actually, that column is gone. We haven't
gotten to that one yet, but that's another place that I was
going to talk to you about a change.

A Okay.

Q But besice that one, anything else on here that
you may have changed or [inaudible]?

A No, other than the calculations.

0 So the next cclumn?

A Lists the doctor who performed the procedure.

0

And that was according to the record, correct?
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A That's correct.

Q Next one?

A The nurse.

Q And when we say nurse, what kind of nurse are we
“alking about?

A I'm not real positive.

Q Was it on the procedure record itself?

A Yes.

Q Okay. So vou don't know what kind of nurse they
were, but it was on that record that you took the information
from?

A That's correct.

Q The next one is — it looks like the technician;
is that correct?

A Technician, ves.

0 Again, same information, just who was appearing

on the record itself?

A That's correct.

0 The next one?

A The CRNA.

Q The next one?

A The nurse logged procedure start time. There

was a nurse log in the patient file.
Q Okay. And so you took the —— is there —- it

says end time for the next column; is that right?
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A That's correct.

Q So where did that come from? Did it come from
that actual record in the file?

A Yes.

Q And this yellow column, is this another thing

that you calculated?

A Yes. That's cne I entered formulas in and
calculated.
o) So it's the difference between these numbers

nere in the start time and the stop time column?

A That's correct.

0 AnG moving across to the next column, right
here, what 1s tThis?

A They made a ncte of what scope was used in the
procedure, so I included that also.

o; And then there's a line that has nothing in it
richt next to it, just a spacer line, but then the next thing
with anvthing in it appears to be something that says
[uninte>ligikle] bed, what is that?

A That's the physician at bedside, and that's from
the —— one of the forms alsc, and they would mark the time.

Q Okay. And then the discharge time?

A The same thing.

0 And then is this your calculation, all these

30-minute windows?
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A That is my calculation.

Q Of those two times?

A Yes.

0 Patient [sic] at bedsicde discharge time?

A Yes.

Q Or excuse me, phvsiciar at bedside. I misspoke.

Coming across, the next column, what is this?

A The nurse who signed off on the form, and I
don't know if I — I don't remember if it was the discharge
time. I can't remember from this view.

Q You mean the nurse who would sign the discharge
form? If you saw the record, if I —— and I'll show one to you

later, would that refresh vcocur memory?

A Yes, that would help.

Q Okay. But &t least this came from the medical
record of the patient?

A Yes.

Q And the next cne, there's two different ones
here and I've got both of them on the screen. One says, Tape
read 1, both start and end time, and the next one says,
Monitor read 2, both start and end time. Can you tell us what
the difference is between these two?

A There were tw¢c —-— two things that were printed
off and taped or stapled to a piece of paper. One loocked like

a tape and one looked like a monitor, and so that's what I
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labeled them as.

Q So the monitor one, did that contain like a
tracing of an EKG, like a heart rate thing?

A I don't —— I would have to see 1it.

Q Ckay. And as a matter of fact, before I gc any
further I need to show you, I will, this draft over here. 1I'm
going to show you Ziyad, Sharrieff's file. This is Exhibit
No. 1.

MR. STAUDAHER: Can I come up, Ycur Honor?

THE COURT: [No audible response. ]

BY MR. STAUDAHER:

Q As we go through this, get to the page, anc do
you see this page 67

A Yes.

Q Okay. I'm going to show this to vyou now on the
screen, because I Jjust wanted to go through that. But there
are two —— we may not be able to get the whole thing on in
this without me zoominc back in and making everybody sick, bat
do you see that there appears to be a strip with what appears
to be a heart tracing on 1it?

A Yes.

Q And then there's one that is just a —— whoops.

I guess I got it upside down. Just a sort of a tape —— I know
this is photocopied onto this page; is that correct, or the

tapes were put on and then a photocopy made?
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A Yes.

0 And then another strip here?

A Yes.

0 Which one is the one with the heart tracing on
it?

A This is the mcnitor.

Q So the one that's over here that says monitor?

A Yes.

Q And the other one that I showed on that exhibit,
which was the tape or what appears to be just a tape without a
trace on 1t 1s which one, the cther one?

A The tape, ves.

Q Now, tell us again when you say start and stop
time, is that directly off of the machine read recording,
where it says start, where it has the different increments
listed?

A If you could show me that again? I'm pretty
sure it is, but I -- but I don't know if it was handwritten or
if it was printed off there. Yes. Okay. It's right off
the -—— it's right off the tapes.

Q And then the next one?

A Yes.

Q Okay. So those numbers came off of the actual
machine readout, correct? Is that right?

A That's correct.
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Q All of these are listed in sort of a descending,

or at least it locks to be chronological based on that,

correct?
A Yes.
O Both columns?
A Yes.
Q And then these yellow columns for both the read

tape, which Qould be we understand is the recovery room just
so we can keep it straight for us, and the procedure room over
here. Do you see that?

A Yes.

Q And so your calculations of this column here
come from these tapes, tape Read 2, end time tape, or end tape
Read 2 start time? |

A Yes. I put that column in and did the
calculations.

Q When we move cver to the last columns —-—

MR. STAUDAHER: And I believe as socn as 1 get done
with this, Your Honor, it might be —— that might be a good
place, but...

THE COURT: Okay.

BY MR. STAUDAHER:

Q We've got one last set of cclumns here which

says report time or report. Can you tell us what that is?

A There was a report prepared that was a
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computerized report. 1 believe that's what this is from. And
I would have calculated the minutes from those start and end
Times.

Q And just so we are clear on that, I'm going to
show vou page 1880 of Exhibit No. 1, and do you see this
recorag? I'll zoom oat on it now so we can have a better piece

for it. The very first page of that record, and it shows some

actual, some pictures of —-- snapshots during the procedure?
A Yes.
Q Anc¢ then we gc tco the second page, a

corntinuation of that, but it also has some times down here.

A That's correct.

Q Is thet where this came from?

A Yes.

0 So on the section here where it says, Report

time, the record we just locked at is what generated those

times --
A Yes.
0 —-— those time differences; is that right?
A Yes, that's ccrrect.
0 Now, I notice in this column again, 1t 100ks

like it's & calculation based on the differences between the
start and stop times; is that right?
A That's right.

0 Now, you mentioned that the very last column was
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A

Q

from this and

A

Q
day, the next
it appears to

A

o)
being changed

A

Q

A

)
those?
A

Q

A

Q

A

a comments column that you put some comments into, right?

Yes.
1'11 represent to you that that's been removed

as you can see, what it's been replaced is just

the patient numbers like they are the other side of the chart.

Yes.

Okay. And the last thing before we.stop for the
one of these, which is the September 22 chart,
be laid out in the same way; is that correct?
That's correct.

Same way with the comments side on this end

to the patient numbers?

Yes.

And on this side vou asked about the — I think

it was the hepatitis portion right here, do yocu see that?

Yes.

And in this case it says Y or N. Do you see

Yes.

One last thing on that. Do you see some of

those say N and some of them say Yes?

Yes.

Is that something you put on there, or was that

something different?

No. I would have done those.

KARR REPORTING, INC.
272

Lakeman Appeal 04108




@e]

¢

10

- [y
NY =

foed
(1)

foed
iy

[N
n

N

MR. STAUDAHER: Okay. Your Honor, this may be a good
“ime to stop.

THE COURT: Okay. We'll go ahead, ladies and
gentlemen, take our evening recess. We'll reconvene tOMOrrow
morning at 11:00 a.m.

During the evening recess, you're reminded that
you're not to discuss the case or anything relating to the
case with each other or with anyone else. You're not to read,
watch or listen to any reports of or commentaries on the case,
perscn or subject matter relating to the case. Don't do any
independent research by way of the Internet or any other
medium. Please don't form cr express an cpinion on the trial.

Notepads in your chairs, and follow the bailiff
“hrough the rear door.

(Jurors recessed at 4:56 p.m.)

THE COURT: And ma'am, please don't discuss your
testimony with any other witnesses during the break.

Lawvers, 9:00 o'clcck.

MS. STANISH: Pardcn me?

THE COURT: 9:00.

MS. STANISH: Okay.

THE COURT: All right.

(Court recessed for the evening at 4:57 p.m.)
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AFFIRMATION
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1LAS VEGAS, NEVADA, MONDAY, JUNE 10, 2013, 9:09 A.M.
* * * % *
(Outside the presence of the jury.)

THE COURT: We are now on the record out of the
presence of the jury.

And, Mr. Santacroce, you may make your first motion.

MR. SANTACROCE: It’s & pbail motion, Your Honor. As
I told you the other day, Mr. Lakeman has two balls posted,
one for the murder charge, one for the other counts. The
murder charge doesn’t —— beil ceoesn’t expire until August.
The other charges the bail expires this week on that. I'm
just going to ask you to exonerate the portion of that —— the
bail. I’ve talked to the bail company. They won't write a
partial bail. He’d have to pay the whole year’s premium for
that bail.

THE COURT: Which is what?

MR. SANTACROCE: 1It's a $50,000 bail.

THE COURT: And what’s the premium?

MR. SANTACROCE: $7,500.

THE COURT: Okay. And as I understanc the bail was
set by Judge Miley on the murder charge at $50,000; 1is that
correct?

MR. SANTACROCE: Correct.

THE COURT: So he’s paid $7,500 towards that bail.

That’s — that’11l be good.
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MR. SANTACROCE: Yes. You know, he’s —— you see him
here -

THE COURT: Through the end of the trial.

MR. SANTACRCCE: -- every day.

THE COURT: 1I'm sorry?

MR. SANTACRCCE: I said ycu’ve seen him here every
day. He’s always early. He’s not taking off.

THE COURT: No, he is very — I mean, he’s always
here on time. He’s —- that is true, and 1’ve even commented
that that’s the case. So he has to re-up the $7,500 for the
other $50,000 bail; is that ccrrect?

MR. SANTACRCCE: Yes.

THE COURT: State?

MR. STAUDAHER: Well, I mean, we -— he did have the
benefit of a very significant bail reduction early on in this
case. He’s down to now combined $100,000 bail on a murcer
charge, as well as all of the other charges. We woulcd oppose
it, but we will submit it to the Court’s discretion.

THE COURT: I'11 think abcut it further, but
honestly, I mean, yes, it’s true Mr. Lekeman has always been
here, he’s always been on time, but he has had the bail
hanging over his head. We’re now in the middle of the trial,
and I think, you know, some of the more compelling, 1f you
will, evidence towards Mr. Lakeman directly I think is just

Ilmaybe now coming out.
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You know, as you kncw, Mr. Santacroce, one oI the
things we look at is the, you know, likelihood of conviction
and the, you know, likely punishment and all of those things.
So that would be my reluctance to —-

MR. SANTACROCE: [Inaudible].

THE COURT: -- to reduce the bail. Well, it’s to
guarantee that they show up.

MR. SANTACROCE: Right.

THE COURT: And as I said, I did acknowledge, you
know, Mr. Lakeman, he’s never been a problem with showing up.
He'’s always early; he’s always early after the breaks. 1 can
see that and I agree with you completely on those points. Let
me think sbout it. When does he have to re-up his bond?

MR. SANTACROCE: I think by the end of the week.

THE COURT: Okay.

MR. SANTACRCCE: The other issue, too, is that, vyou
know, 1in bail consideration does he pose a risk to soclety,
danger tc society.

THE COURT: Yeah, I don’t think he poses a canrger 1o
society whatsoever. Cbviously, whatever danger he posec was
as & direct function of his work as a nurse.

MR. SANTACROCE: Right.

THE COURT: And he’s not working as a regular nurse
or & nurse anesthetist at this point.

MR. SANTACROCE: Correct.

KARR REPORTING, INC.
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THE COURT: He doesn’t have any —— I cdon’t have a

scope, but —-- or his NCIC, but he doesn’t have any other —-
MR. SANTACROCE: He'’s never been in trouble in his
whole life. This is a first incident.
THE COURT: Okay. Let me —— let me consider it
further.
I MR. SANTACROCE: Thank you.
| THE COURT: All right. The next issue was the juror
Pomykal. 1I’ve got those. We can discuss that more fully, but
ft I can give you the transcripts for you folks to look at if
you’d like. No?
" MS. WECKERLY: Yes.
MS. STANISH: Yes.
il THE COURT: Mr. Santacroce doesn’t want his.
MR. STAUDAHER: 1 can get it.
" MR. SANTACROCE: - I was going to get it 1f you were
“ handing them out. But I just — you know, I think it was just
an issue of how she answered the one question I asked her
about —-
“ THE COURT: Yeah. And just for the ease of the
lawyers —— alsc, you know —-
" MR. STAUDAHER: Do want me to just —-
THE COURT: Yeah, would you, please?
| The other issue, of course, was her health which
Kenny has been monitoring. That’s another reason she could be
“ KARR REPORTING, INC.
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excused, if her health becomes more of an issue.

She did complain of, what, numbness and --

THE MARSHAL: Numbness and cramping.

THE COURT: — and cramping. So you’re going to see
how she’s doing today; correct?

THE MARSHAL: Yes.

THE COURT: Anc we’ll see where we are then. And
just fer your —— the ease of the attorneys, I think the
relevant part starts at about pages 19 and 20. So we can move
on to that at a subsequent time.

The next issue was the testimony of Ms. Sampson.
And, Mr. Wright, you had mede a motion for your testimony to
be stricken in its entirety. The Court isn’t inclined to
strike her testimony. I mean, there was a lot of relevant
testimeny, a lot of perfectly good foundations laid, the
charts, and everything else. The only —— so I'm not inclined
to strike the totality of her testimony because, again, a lot
cf it was relevant, a lot of the charts were fine. Do you
have a motion or do you wish to make a moticon as to striking a
portion of her testimony?
| MR. WRIGHT: Yes. She’s —— she’s called presumably
as an expert. I mean, that’s the only way I could classify
her, meaning she has expertise from having looked at
everything to give an opinion, whether it's a lay opinion or

an expert opinion. Other than that, she would have nothing.
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She wasn’t a percipient witness, so, I mean, she’s like an
expert.

And then she wandered off into this —-- in her
testimeny, this number of propofol vials and the number of
syringes that should have been used, but weren’t used, in 200¢
and 2007. But here’s what they should have done if they were
following a hyper —— if they were following a procedure even
CDC wouldn’t recognize, which would be every single dose 1s a
new syringe.

Even CDC would recognize cne syringe, two 50 doses
is okay. She didn’t. Each of those doses is a syrince. Then
she kind of changed and went to a different calculation, then
she came back around to the same calculation to come up with
her formula by which she’s going to multiply twc point
something, 2.4 I think —-—

THE COURT: I thought, then, the end —- I agree —— 1
don’t mean Jjust to —— I agree with you. The calculation that
the number of required syringes based on the doses was clearly
wrong. As I said, you know, she’s not competent, a, LO make
that dcse. And after hearing from every single medical and
scientific witness in the case, we know that that’s not true.
You can have, you know, two injections from a single syringe
containing 100 ml, so we know she’s incorrect in that.

And so any conclusion based on that, I would agree,

would have to be stricken. But the calculation she did, I
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thought was based on the number of patients and the number of
syringes ordered and the ratic of patients to syringes ordered
cr something like that, that that was that 2.54 or 2.64. 5o I
think that was the number she came up with.

MR. WRIGHT: Okay.

THE COURT: That’s how —-- is that right, State? 1
mean, 1it’s your witness.

MR. STAUDAHER: Yeah, I mean, I don’t have any issue
with the —— with what counsel said with regard to the doses
and things like that. I mean, that’s ——

THE COURT: Yeah. I mean, we can craft some kind of
an instruction telling the jury to disregard her testimony
regarding how many syringes would be needed per dose, that
that calls for a medical conclusion which would need to be
given by a medical or a nursing expert or something to that
effect.

MR. STAUDAHER: The State has no issue with that —-

THE COURT: Okay.

MR. STAUDAHER: —— Your Hcnor.

MR. WRIGHT: And as far as her testimony, I have no
further comment about it. Regarding the exhibits, the c¢raphs,
there were four of them -—-

THE COURT: Right, the ——

MR. WRIGHT: I don’t have the numbers in front of

me.
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THE COURT: Right.

MR. WRIGHT: But that’s what -- that’s what I really
have the problem with and am moving tc correct and/or strike
from evidence and/or leave them as —-—

THE COURT: Demonstrative.

MR. WRIGHT: -- non-evidence demonstrative. Because
if they’re admitted under the summery witness Rule 1006 in the
federal system, then they’re admitted es the actual evicence.

THE COURT: Right.

MR. WRIGHT: And the -—— I —— I Zruly think they’re
demonstrative. You only use 1006 —— I mean, every —-—
everything that’s on there she heas testified to, meaning the
total number of patients, total number of syrinces ordered,
total number of propofol vials ordered, total number of bite
blocks ordered. All of that is already in evidence through
her testimony. So then the question becomes do you then

introduce an exhibit to summarize her testimony and make that

the evidence? And that —- that’s what’s improper, especially
when it is misleading on the portions —— I'm only talking
about the three dealing with annual. The -- the —-

THE COURT: Ricght.

MR. WRIGHT: The July 25 —

THE COURT: You’re fine with that, the patients to
the vials of propofol?

MR. WRIGHT: Right. That’s just an absolute

KARR REPORTING, INC.
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calculation of those two dates.

THE COURT: So you’re fine with that. That’s
Exhibit 153.

MR. WRIGHT: Correct.

THE COURT: Okay.

MR. WRIGHT: On the other three --

THE COURT: Which is the patients to syringes, and I
said that should be syringes crdered because it’s kind of
misleading, and then propofol vials, that shoulc be propofol
vials crdered. And then the upper endoscopies compared to
bite blocks —- actually, they did this one correctly, to bite
blocks ordered.

MR. WRIGHT: Right. And -—— but my proklem is the
first two columns, which talk about those ordered for a
facility ——

THE COURT: Because of the —

MR. WRIGHT: -- are misleading because they switch
—-— they share supplies. And —-- and so it -- it has —— and
it's —— it’s giving a false impression that -- that like
Sradow used so many and Burnham used so many. And 1f they
want tc use that for demonstrative purposes, I don’t have a
problem with it. But making it evidence, I don’t —— I con’t
understand.

I could create some charts here for the Court. I

could create some charts on the CRNA practices using the
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testimeny we’ve had and leave Mathahs out of it, and just put
up & chart on CRNAs. Anc it will &ll have been in evidence.
And then say I want to admit this because this is a summary
under 1006 and it's my view of the case.

I don’t get that into evidence. I mean, that —-
that’s all this is. I mean, this i1s arcument by craph that
they want into evidence to go into the jury room and that

being the evidence itself. I just think it’s -- 1it’

wn

llprejudicial, it’s misleading, and it’s an imgroper use of
1006. So I move to strike it in its entirety.

" THE COURT: Does the State want tc respond?

I mean, I'd just say I think on the misleading

" because of the two locations —- I said this already and then
it was testified to by the witness. 1 mean, I said it out of
the presence of the jury to be ciear and then the witness saic

llit in front of the jury in her testimcny, but the total shows,

I think, both locations and accounts for The movement kack anc
IIforth.
MR. STAUDAHER: Correct.
THE COURT: And I think if you put orcer, that
||

relieves the confusion. The only issue is whether or not a

sumary type graph like this is admissible as substantive

evidence, or whether you’re required to use it as

demonstrative evidence in your argument or through the

witness’s testimony, which you did already, using it as
" KARR REPORTING, INC.
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demonstrative evidence.

MR. STAUDAHER: And in this case we believe it 1is
not only an accurate summary -- this isn’t something we’re
just summarizing testimony that’s before. This —- this is
actually physical documents and —- and tabulatec nunbers and
records that have gone into the production of those. The
actual grephs themselves are just a reproduction Or a summary
cf that, which I think is completely valid. There’s ro
analysis that she went into. She took straight numbers off
the records.

Now, the second part of this is that counsel met
with Ms. Sampscn and went over the records which comprised the

supporting information that went into those themselves and had

T ample time to look into that. Tt was agreed to by all counsel

that the supporting information that went into those charts
would not go back to the jury because there was other things
in it.

So to that extent, it was stipulated that that woulc
be —- that those were reasonable representations of the
summary of the information that was contained that was not
going to go back to the jury. If it doesn’t go back
substantively as a summary of thet information, then that
undermines the issue of the summary information, of the stuff
that was already agreed to that would not go back to the jury.

So they’ve got to have one or the other or both.

KARR REPORTING, INC.
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And we think that in this case they could have both, but we
stipulated and agreed that we would nct give them the
underlying data with respect to the propofol vials anc -- and

the syringes and so forth, the medical supplies analysis in a

n

sense that we were argquing abcut earlier. O 1T’s summary
information.

It's — and the last questiocns 1 askec of tne
witness where did you do any analysis or 1s this just stiraight
numbers on a chart. And if we change the things that the
Court has issues with, I think it’s nct misleading. Certainly
the totals compensate for any issue of materials goinc back
and forth. And so I think that that is reasonable anc valid
and should come in substantively.

THE COURT: All right. Well, I think it’s —-

MR. WRIGHT: May I respond?

THE COURT: Sure.

MR. WRIGHT: It —— it is in her testimony. Most
1606 witnesses don’t use a chart. I mean, in a tax case vyou

lock at all the records and then the agent gets on the stand

I
I

and testifies

THE COURT: And says this is —-

MR. WRIGHT: -- to it. It is ——

THE COURT: -—— what was —-

MR. WRIGHT: —— in substantively. Every number on
there is in evidence substantively for the —— for the truth of

KARR REPORTING, INC.
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the matter. And —— and the chart adds nothing to getting it
into evidence. So it -- it is already in. And it’s solely a
question of why do I get to use a summary chart, which is my
argument and theory of the case, as evidence to put into
evidence. 1 can make charts like that.

il THE COURT: Yeah, but you’re talking about
summarizing testimony as opposed to the summary of records.
If vou have records that your expert is going to -- financial
records and other things that they were going to summarize,
for example, you know, money going into the CRNA account,
bonuses paid to the nurse anesthetists or, you know, whatever
and you had an accountant person come in, I would say, okay,
well, that’s a summary of the bank records, which is different
from just a summary of, you know, Nurse A said this, Nurse B
said that. I mean, this is a summary of records that are too
cumbersome for the jury to review themselves. So, I mean ——
| MR. WRIGHT: She testified to them. I mean, it is
in substantively. She has given everything that’s on those
charts. A summary witness testified I looked at all the bank
Iaccounts and here is what I found and —- and the totals are

P this, the deposits are that.

“ THE COURT: Yeah, but they’re ——

MR. WRIGHT: And then ——

THE COURT: -- allowed to prepare a written format

deposits.
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MR. WRIGHT: A report? And you think the report
becomes admissible?

THE COURT: No, I'm not admitting her report. We’ve
already been over that.

MR. WRIGHT: Okay. Welil, why 1s this —- this
summary substantively admissible when she has already
testified to 1t?

THE COURT: Well —-

MR. STAUDABER: I mean, right now they can't ¢o back
and lock at all those records because we’ve stipulatec to them
and —— and that’s the whole purpose of having that is because
you have & summary of records that are too voluminous, as the
Court said, for the jury to pcur over every dccument to look
at. There’s not been an issue to my knowledge where they say
that her calculation on the totaling of the number of syringes
crdered for the year was wrong.

THE COURT: You’re not —- right. They’re not sayinc
her calculation is wrong. They’re saying that, a) it’s an
irrelevant calculation because 1t doesn’t account for
preexisting inventory, and b) it doesn’t account for both
locations. But I think it does account for all three
locations, actually, one the cne as the Rainbow location.

And, you know, the jury was told this was an exhibit. So some
people may not have written it down when they would have if

they knew it wasn’t going to be an exhibit.
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1 You know, again, I don’t think the location issue --

I think that that’s reflected in the total. I think she

N

W

testified it’s reflected in the total. And common sense would

4 tell vou it’s reflected in the total. I think as long as you

(@)

say syringes ordered, propofol vials ordered, and it says

6 already bite blocks ordered, you know, and have a note not

] accounting for existing inventory, then I think that that

g || takes away any confusion or misleading problems of potentially
g I!Hisleading the jury.

10 I mean, I think you brought that out thorouchly on
11 " cross—examination, but I think if you want that added to the
12 crarts, then I think that that’s fine and then that reflects,

13 acain, that it doesn’t account for existing inventory and

14 that —

15 “ MR. WRIGHT: Well, are the first two columns ¢oing
16 to be gone?

17 " THE COURT: No, because, again, 1 think Shadow,

18 Rurnham in total. So pecple can —— you know, first of all,
19 " whether —— look. Either one, there’s —-— I mean, this is the

20 cre you loock at, but this accounts for movement kack anc

21 W forth. 1 mean, 1 think that that’s all it was regquired to do.
z2 And 1 —— she testified that, well, the total would
23 “ account for the movement back and forth because 1 don’t know
24 if we actually know what the movement was back and forth, but

25 " that that would account for that. Now, if you would like, Mr.

“ KARR REPORTING, INC.
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Wright, 1’11 reserve ruling, but that’s my inclination.

MR. WRIGHT: Okay. It sure —-

THE COURT: If you would --

MR. WRIGHT: It sure seems —-—

THE COURT: Yes?

MR. WRIGHT: It sure seems like demcnstrative
evidence_to me. I mean, I —— that’s all I —

THE COURT: As opposed to summary evicence?

MR. WRIGHT: Correct. I mean, it’s demonstrative.
I could meke ten charts summarizing her testimony and the
records she saw. I could ¢o into the banking and things Jjust
using my theory of the case. And sc, what, Jjust because it
came out of the records and it's a summary of what she saZzd
and it puts my spin on it, then it becomes admissikle as
substantive evidence? 1 just don’t comprehend this.

THE COURT: All right.

MR. STAUDAHER: The State actually has no problem
with him taking —-- if he actually uses the numbers anc the
actual records of coming up with any kind of summary chart of
the material that’s in -- sort of in evidence, but not coing
back tc the jury because the jury has got to have something.
They —ust can’t have the testimony. They’ve got to be ablie to
look at the evidence themselves, and that’s why we have the
charts so we don’t have to lock at box after box after box.

THE COURT: Finally — the jury is maybe here so

KARR REPORTING, INC.
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we’ll get started.

But finally, Mr. Wricht, on the issue of where she
went beyond the parameters that she should have, meaning vial
equals dosage, like I said, if you would like me to give an
instruction to the jury tellinc them to disregard that portion
of her testimony, I will give thet instruction.

So if that’s what you would like, I would ask that
you craft such an instruction, run it by the State, and if I
don’t agree with it or there is opposition, then I’11 write my
own. But Mr. Staudaher is agreeable to that. So do you want
me to do it or are vou requesting it or do you want to take a
stab at writing it vyourself, cr what would you like to have
happen with respect to that? Nothing or ——

MR. WRIGHT: 1I’d ask the jury be instructed to
disregard it at the beginning of our session today.

THE COCRT: 1I'm sorry?

MR. WRIGHT: That the jury be instructed to
disregard her testimony about her syringe calculations on what
should have —- however we want to characterize it.

THE COURT: Well, that’s why I'm asking if you want
to take a stab at writing it because it’s just —— 1t'’s not
syringes ordered. It’s dosage equals necessary syringes
which, like I said, I would say that’s medical evidence and
that’s beyond —- you know, that’s something a physician or a

nurse would have to say and it’s wrong. Something like that.
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MR. STAUDAHER: Yeah, what —— what the Court just
said is fine with the State.

THE COURT: Okay.

MR. STAUDAHER: You know, there is one issue and —-
ch, I'm sorry.

MR. WRIGHT: 1 just wanted to respond. He —— he
said I can craft some charts cut of the records, but he
doesn’t want them going to the jury.

MR. STAUDAHER: No, I didn’t say that. That was
part of what we talked about, which was —— and the whole
purpose of their meeting with Ms. Sampson because they were
concerned about extra things in those records so that they
wouldn’t go back to the jury. That was the reason she came
over here was to go through that information. The fact that
—— 1f he wants to take actual rumbers out of those records anc
things like that 1like Ms. Sampson did, I don’t think that
there’s a problem with it as long as we see them and can ook
at them to see if they’re accurate.

MR. WRIGHT: And then —— then they’re put into
evidence.

MR. STAUDABER: Well, they’re already in evidence as
far as a Court’s exhibit.

MR. WRIGHT: No ——

MR. STAUDAHER: They’re not going —-—

MR. WRIGHT: -- &s a chart.

KARR REPORTING, INC.
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MR. STAUDAHER: VYes, if it’s an accurate rendition.
If vou have somebody come in and say that they did that,
that’s fine.

MR. WRIGHT: I don’t heave tc have someone come in to
say that they did that.

MR. STRAUDAEER: Well, yvou do too because that’s the
person who is on the stand neecs to testify they did it
accurately. We can’t have you get cn the witness stand.

THE COURT: We’re waiting for two jurors. Anc on an
unrelated juror issue, may I see counsel in the back.

MR. STAUDAEER: And before — well, maybe we can
just address that.

THE COURT: Anc ——

MR. WRIGHT: We need to address something —

THE COURT: Oh, okay.

MR. WRIGHT: -- before —-

THE COURT: We’ll dc the legzl on the record, and
then I Jjust want to advise in chambers of a new issue.

MR. WRIGHT: Did you have scmething else?

MR. STAUDAHER: I dia.

THE COURT: Okay. So —-—

MR. STAUDAHER: Not related to ——

THE COURT: -- any legel matters ——
MR. STAUDAHER: —— this issue.
THE COURT: —— or anything we have to do on the

KARR REPORTING, INC.
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record before the jury, let’s do that right now.
MR. STAUDAHER: It doesn’t have to be on the record.
MR. WRIGHT: Oh, okay.
MR. STAUDAHER: We can just do it all in the —-

" MR. WRIGHT: This —— this is on Rod ——

THE COURT: Mr. Chaffee?

MR. WRIGHT: —- Chaffee. I think Mr. Staudaher
knows better than I the statement of Rod Chaffee that is —
that he references in his interview with Metro, when he says,
just sc I'm clear on it, he says —- police officer Levi —

MR. WHITELY: Hancock.

MR. WRIGHT: —- Hancock says I know you prepared the
statement that you gave us previously. And that’s —— that’s
what 1 was questioning about, wanting that statement of his.

THE COURT: Ancd then when we left Friday, Detective
“ Watly —— Whitely —

MR. WHITELY: Whitely. Yes, ma'am.

THE COURT: -- Whitely said that he would look for

it to see whatever there was.

MR. WRIGHT: And as I understand it, there —-- there
was a statement —-

MR. STAUDAEER: So I —— I was ——

MR. WRIGHT: Oh, okay.
" MR. STAUDAHER: -- I was just parroting part of what

I heard ——

“ KARR REPORTING, INC.
22

Lakeman Appeal 04132




10
11
12
13
14
15
16

17

MR. WRIGHT: Okay.

MR. STAUDAEER: —— from him, SO —-

THE COURT: Qkay. Well, let’s get hear from --

MR. WRIGHT: I thought there was something about
it's privileged, his lawyer wrote it.

MR. WHITELY: Yes, there was ——— there was two
statements that we’re talking about thet we did. There was
ore back, I think, in May, and then one later, and that’s the
cne that Mr. Wright is referring to. And in that one Levi
kind of refers to a previous statement, which I believe is to
be the one back in May.

THE COURT: Was thet an oral statement or a written
statement?

MR. WHITELY: It was a recorded statement.

THE COURT: OCh.

MR. WHITELY: Anc then there is another statement
that was made between Mr. Chaffee and his previous attorney.
" He’s got Kim Jchnson right now. There was a previous attorney
before that. He had made & statement at the reguest of his
llattorney.

THE COURT: To who?
" MR. WHITELY: To the attorney, and then the attorney

released that as part of civil discovery.

THE COURT: OQOkay. Released what? Did the attorney

like write it out, or did the attorneys, you know, tape the
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statement or -——

MR. WHITELY: I'm not sure how he released it. It
just get released in civil discovery.

THE COURT: Anc did you —— did Metro cet that ever?

MR. WHITELY: No.

THE COURT: Okay. So Metro doesn’t have this
whatever attorney thing 1is?

MR. WHITELY: And that was litigated as
attorney-client privilege, wnhich according to Kim Johnson, his
current attorney, said they hac won several times.

THE COURT: Recause —- I1'm laughing, Mr. Wright,
because it’s not privileged once it’s turned over --

MR. WRIGHT: Right.

THE COURT: —- to other lawyers, so ——

MR. WHITELY: Well, Mr. Chaffee didn’t agree for
that —

THE COURT: There have been —-—

MR. WHITELY: -- to be turned over.

THE COURT: -—- some —— well, perhaps if he didn’t
acree or something like that, but once it’s been, you know —-—
there are some, let me just say, curious rulings. If that was
the universal ruling by Judges Israel, Silver, and Walsh, then
I would say, okay, maybe there is something there because
those have been the three trials that went forward, I believe,

on the pharmaceuticals, and there was one trial, I think, with
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Judge Wiese that went forward on the HMO and maybe one in
front cf Judge Williams.

So if all five of those judges said, oh, yes, this
is privileged, then I would be inclined to say, okay, there’s
something here that I'm rot ewere of and it’s probably
privileged. If cne or two of those five said 1t was
privileged and the others didn’t or only one or two it was
litigated in front of, then I'm inclined to say, you know,
maybe there might be -- you know, there may be an issue, but I
might not agree with it. But if all five of the civil judges
said that, then that may be scmething. BRut, you know, at this
point you don’t know and I don’t know.

Here’s the other thirg. With respect to the first

taped statement with Metro, has that been turned over to the

defense?

MR. WRIGKET: Yes, it’s a transcript. 1It’s not a
statement. And let —— ard let me read what the ——

THE COURT: It's an interview.

MR. WRIGHT: -- officer says. 1 know you prepared
the statement that vou gave us previously. Now -- now, how do

you turn that into a transcript of an oral interview which he
doesn’t have? I mean, this is the detective. I know you
prepared the statement that you gave us previously. Anc then
the —— the witness Mr. Chaffee seys, and as I sald in my

statement, there was a lot of profanity involved in there, why
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using so much of my fucking supplies.

Well, there’s nothinc like that in the prior oral
interview. I mean, he’s talking abcut a statement he turned
over. And if it’s the lawyer’s statement that was given to
Detective Hancock, I went it. I want both the lawyer’s
statement and 1 want whatever statement this was because he
has read both, and I have the right to it.

THE COURT: I agree. 1f there was a statement, you
should get it.

Detective, did --

MR. WHITELY: I asked —-

THE COURT: -—- were you at the interview?

MR. WHITELY: I was at the interview, yes, ma'am.

THE COURT: Okay. When Detective Hancock is talking
about that statement, dic vou know what he was talking about?

MR. WHITELY: I called him and asked him. He
doesn’t -~

THE COURT: No, no, I mean back when the interview
happened.

MR. WHITELY: ©No, I den’t know what he was talking
about in the interview.

THE COURT: Okay.

MR. WHITELY: I don’t know if that was a misprint in
words or if that'’s exactly what he meant.

THE COURT: Okay. So what did you do going forward

KARR REPORTING, INC.
26

Lakeman Appeal 04136




[InN

Gy

(&)

10

11

12

13

14

15

16

17

18

when vou left here on Friday?

MR. WHITELY: So I contacted Detective Hancock and I
asked him if he knew anything about that statement that was
made or if we had a statement that I'm not aware of. He said
he wasn’t aware of it. Ee saic he’cd look it over, but he
didn’t think that there was any &dditional statements.

I contacted Kim Jonnscn, 1 asked her was there any
Iadditional statements that your client made that we’re not
! aware of or we don’t have, and she said other than the one
that we talked about with the ten questions or whatever from
I his prior attorney, there was nc other statements. The —— and
llthen that would be it.

Oh, there was the Brian Labus statement, which was

Il what he made with Brian Labus. There was notes that was

turned over to the defense on that, which he could have been
referring to that. I don’t know.

THE COURT: Well, it’s opvicus from the statement
that Detective Hancock and Mr. Chaffee seem to be on the same
page apbout this prior statement. Sc while you may not have
known what they were talking apcut, it's obvious to.me from
the content that Detective Hanccck knows and, you know, it

seems like they’re understanding one another about some prior

v}

statement.
" MR. WHITELY: Well, the two different statements

that Mr. Wright is talking abcut was in two different sections
H
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of the report. There was the one where he talked about the
ilprepared previous statement. That was in the first part. And
then there was the part that talked about the —— the —— the
llfact that he was —— there was profanity used or whatever and
that was later on down in the report. And that’s when Levi
acreed.

I THE COURT: So you’re saying that --

Is Detective Hancock ever going to be a witness here
or ——

MR. STAUDAHER: We hadn’t —-—

MS. WECKERLY: He micht be, but —-—

MR. STAUDAHER: 1 mean, we —-—

THE COURT: OCkay. Well, he can ——

MR. STAUDAHER: 1 mean, he’s available.

THE COURT: —- come in and he —- right.

MR. STAUDAHER: He’s just —

MS. WECKERLY: Yeah.

THE COURT: He’s available at any time. I mean,
poor Detective Whitely is here kind of hclding the bag and
Detective Hancock is really the one, it sounds like, that
maybe has more knowledge on this. In terms of —-

Let me ask you this, Detective. Did you -- I mean,
I'm assuming you have a file for each witness or do you —-

’I MR. WHITELY: Yes, ma'am.

THE COURT: Is it organized that way?
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MR. WHITELY: Yes, ma'em. I doukle checked.

THE COURT: Dic vou ¢o and check the file to see if
there’s anything else in it?

MR. WHITELY: Yes, ma'am, it’s just the two
statements that we had from those days.

THE COURT: Nothing else? No written statement or
anything, no letter from a lawyer, nothing?

MR. WHITELY: Well, there’s & 30Z2. I could double
check. 1’11 go back and double check right now, but I cidn’t
see anything that —-

THE COURT: Okay. Why don’t you just bring the file
cr bring everything that’s in the file if vou don't —-

MS. WECKERLY: It micht be electronic, but —

THE COURT: ©h, okay. If it’s electronic then —-
and I don’t know how --

MR. WRIGHT: Anrd I'm still assuming it’s a different
statement than the lawyer’s statement thet Mr. Chaffee read.
I mean, I —— I still want both. I mean, I don’t accept this
it’s privileged when it’s & statement or a recollection of his
facts that he reads and then -- I don’t get 1it.

THE COURT: Yeah, I mean, it’s possible, too, that

what happened was —— well, he’s not actually —- I don’t know.
MR. WRIGHT: I think it's the same —- I think we're

talking about the same statement. It was a different lawyer

the first time.
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i THE COURT: Who was the lawyer ——
MR. WRIGHT: The first interview.
i THE COURT: -- the first time?
MR. WHITELY: I don’t remempber the name of the
" lawyer off the top of my head. I can get that for you. Kim
" Johnson weas the current attorney that he has richt now. I
don’t recall the name.
I THE COURT: Because Kim Jchnson may not even have
this statement and can ——

MR. WHITELY: She dces.

THE COURT: Oh, she does?

MR. WHITELY: Yes.
" MR. WRIGHT: It was a —— 1t was a —— he first had a

first lawyer for first interview.
I MR. WHITELY: Right. And I think that was —-

MR. WRIGHT: And —— and my —— I mean, this 1s just

" instinct to me, intuition. I think the first lawyer made that
statement available, and then the second lawyer has asserted
||privilege and won't turn it over. I mean, that’s just my
intuition on the thing. I think we’re talking about one
written statement.

" MR. STAUDAHER: We —— we don’t have whatever it 1is,
whether it’s that or something else.

THE COURT: And I believe the DAs don’t have it. I

just want someone at Metro —-—
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MR. WHITELY: I don’t believe we —-

THE COURT: —- to check and ——

MR. WHITELY: -- have it, either. I can double ——
THE COURT: —- mske sure it’s --

MR. WHITELY: -- check, though.

THE COURT: -—- not in the file.

MR. WHITELY: Yes, ma'am.

THE COURT: If you come back and vou tell me you
locked in the file and it’s not in the file, then I believe
you.

MR. WHITELY: And I'11l contact Kim Jchnson. I7:l
see 1f she’d be willing o give us a copy for
[indecipherable] .

THE COURT: All right. Anything —- we’ll deal with
this juror issue at another break. Let’s -— if anyone ——

MR. STAUDAHER: Before the witness comes in, we have
not talked to the witness, but apparently when Ms. Weckerly
walked out to —

THE COURT: Just now I saw he was like hovering in
the vestibule —

MR. STAUDAHER: Yes.

THE COURT: -—- and you went to tell him ——

MS. WECKERLY: That he has some issue —-

THE COURT: —- he can’t come in or something.

MS. WECKERLY: Right. He —— and I don’t know if
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it’s with regard to this statement or whatever, but he said he
had an issue with his testimony. And I just said I can’t talk
to you and —— but I don’t know if maybe everyone, you know,
defense counsel wants to go see with Mr. Staudaher what the
issue is because it may shed some light on this stuff.

MR. SANTACROCE: Put it on record.

MR. WRIGHT: Put him on the stand.

THE COURT: Okay. That’s fine.

MS. WECKERLY: Or whatever.

THE COURT: That’s fine. I mean, just —- that’ll ke
in front of the jury. And then there was one final matter.

Detective, I believe you were sent on several sort
of errands to see what happened with the guy that killed the
wife, and there was one other I don’t remember. I think that
was the only one.

MR. WHITELY: That was the only one.

THE COURT: That was the only one.

MR. WHITELY: There was the issue with the drugs anc
stuff like that.

THE COURT: Oh, right. That was the other one.

MR. WHITELY: I produced that. We’ve got that and
we go that settled.

THE COURT: Right. We got that straichtened away.
But there was —-

MR. WHITELY: But the latest one was the issue with
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the wife, and we pulled those records and there was a charge.
The defendant which was the, I guess, boyfriend or whatever,
he pled guilty to willful wanton disregard with substantial
bodily harm or death. And he was ——

MS. WECKERLY: He gct probation.

MR. WHITELY: He got probation.
“ THE COURT: Okay. So that’s consistert w.trn what he
was saying. I don’t think that opens the dcor To impeachment
Ilthat it wes a homicide because he was charged criminally and
actually convicted of causing her death. So I con’t find that

3

his statement that it was homicide, while gratuitous, I don’t

find that that was untrue in any way, and I don’t think that

Ilthat opens the door to any kind of impeachment about the facts

of the circumstances which I think are more —- far more
prejudicial than probative and somewhat distracting.

So if anyone needs to use the facilities, let’s dc
that ncw, and then come back and go with the Jjury.

MR. SANTACROCE: Are we going to do his outsice the
presence of the jury to see what his problem was?

THE COURT: ©Oh, I thought you wanted to do it in
front cf the jury.

MR. WRIGHT: No.

THE COURT: O©Oh, okay.

MR. WRIGHT: No.

THE COURT: Kenny, go het him.
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I misunderstood.

MR. WRIGHT: Sorry.

THE COURT: I thought you were saying let’s just put
him up in front of the jury. And that’s —- that’s why I said
ckav, vou know, proceed at your own risk.

MR. STAUDAEER: And, Your Honor, if he’s goin¢ to be
cutside the presence, we could just even ask him about this
statement issue.

THE COURT: Well, they want it on the recocrc.

MR. STAUDAHER: Well, it would be on the record, but
it would be outside the presence of the jury.

THE COURT: Richt. Right now.

“ MR. STAUDAHER: Okay.

THE COURT: That’s what we’re going to do. Oh, I

see what you’re saying.
MR. STAUDAHER: We can ask --

| THE COURT: Right.

MR. STAUDAHER: -- him, as well.

THE COURT: Remember, he didn’t remember, though.
We asked him about the statement and he didn’t remember.
“ (In the presence of Rod Chaffee)

Come on back up here because you’re going to have to

come up back to the witness stand anyway, Mr. Chaffee. Just

have a seat. And, of course, Mr. Chaffee, you understand that

you’re still under oath.
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THE WITNESS: 1 do.

THE COURT: Okay. The reason we broucght you back irn
is apparently Ms. Weckerly, Mr. Chaffee, had tried to contact
you and indicated there was an issue or something with your
testimcny; is that correct?

THE WITNESS: On Fricay. Correct.

THE COURT: Okay. And then Ms. Weckerly, you know,
knows that she can’t talk to a witness in the middle of h:is
testimcny, so she did the correct thing by saying that she
can’t talk to you about it. So we called you in to find out
is what is the issue or what were you trying to tell Ms.
Weckerly about?

THE WITNESS: Well, and if —— if what I read in the
paper matches my testimony, 1 steted on Friday that I
witnessed Ron Lakeman reusing needles and syringes. I’'ve
never witnessed that. 1I’ve witnessed him accessing vials, but
I was never aware that he was reusing needles and syrinces.

THE COURT: Okay. And you’re talking about the
article in the RJ by Mr. German?

THE WITNESS: Correct.

THE COURT: Okay. Ms. Weckerly, any cuestions on
that?

MS. WECKERLY: He'’s Mr. Staudaher’s witness.

THE COURT: Oh, I'm sorry.

MS. WECKERLY: But I don‘t think —— I mean, I don’t
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know.
MR. STAUDAHER: Not related to that issue.
THE COURT: Okay. Anything from the defensé?
“ So basically you went home and read it on -- read

the paper, read the internet, and yocu saw the article and you
“ were concerned that that wes inconsistent --

THE WITNESS: Correct.

“ THE COURT: -- with what you understand your
testimeny to be?

" THE WITNESS: Correct.

THE COURT: Okay. Thank you for bring that to
Ileveryone’s attention. Thank you.

MR. WRIGHT: Have vou been reading the news articles

all alcng?

THE WITNESS: No, I haven’t.

MR. WRIGHT: Okay. Why did you go home and read the
article?
“ THE WITNESS: Because I knew I would be in it. I
figured 1'd be in it.

THE COURT: The same reascn I read the RJ articles
1
( every day.
MR. WRIGHT: OCkay. And in the article —— I didn’t
Il read the article. 1In the article it says you testified what?
THE WITNESS: Thet —— that Rod Chaffee witnessed Ron

lLakeman reusing needles and syringes or something to that
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effect.

MR. WRIGHT: Okay. And you’re saying you did not
testify to that?

THE WITNESS: No, on Friday I did testify to that,
but that is not consistent with my previous statements. My
previous —-

MR. WRIGHT: Okay.

THE WITNESS: -- statements are ——

MR. WRIGHT: Okay. So the news story 1s correct,
correctly states your testimony?

THE WITNESS: Correct.

MR. WRIGHT: OCkay. And what you’re doing —- saying
is I want to change my testimcny?

THE WITNESS: Correct.

MR. WRIGHT: Because?

THE WITNESS: Because I answered yes to the question
when I should have answered noc to the guestion.

THE COURT: So let me make sure I understand. So
the true —— I mean, obviously, all we want is the truth. So
the truth is that you -- I mean, what 1s the truth, that you
did witness him reusing the needles and syringes oOr you never
witnessed him?

THE WITNESS: I — I saw him re-accessing, you know,
the single—-dose vials.

THE COURT: Right.
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THE WITNESS: So 1 saw him accessing those vials

when they were opened. 1 was never aware that he was reusing

needles and syringes.
THE COURT: Okay. Anything else?

Anything, Mr. Santecroce?

MR. SANTACRCCE: 1I'm going to make a motion --—

THE COURT: All richt. Sir --

MR. SANTACROCE: -- his presence.

THE COURT: -- thank vou. 1 am going to ask you,

because we all need a break here, tco, I am going to excuse

you and make you —-—

THE WITNESS: Okay.

THE COURT: Sorry I made you walk --

THE WITNESS: ©No, that’s fine.

THE COURT: -- all the way —-—

MR. STAUDAHER: Your Honor?

THE COURT: —- up here.

THE WITNESS: Thank you, ma'am.

MR. STAUDAHER: Do we want to ask about
statement issue —-

THE COURT: Oh, ves.

MR. STAUDAHER: -- again just to ——

THE COURT: I'm sorry.

MR. STAUDAHER: —-- make sure.

THE COURT: I thought we had covered that.
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STAUDAHER: I Jjust want ——
COURT: But you can ask.
STAUDAHER: -- to make sure.
. Chaffee, the issue of —— you know, I think Mr.

Wright, when he was starting to ask you some cuestions about a

statement that you had supposedly made or written or produced

to the detectives or at least -— or something during one of

your interviews, do you remermber that?

THE WITNESS: 1 do.
MR. STAUDAHER: At least reading that portion of it.
Do you know what statement that was that —-- or what it was you

would have ——
THE
MR.
THE
MR.
something you
correct?
THE
statement was
MR.
that item?
THE
MR.

statements to

WITNESS: I don’'t —
STAUDAHER: —— possibly written?
WITNESS: I don’t recall at all.

STAUDAHER: WNow, there was some issue with

had given to your atterney at some point;

WITNESS: Correct. But that was well after that
given.

STAUDAHER: Okay. So it would not have been
WITNESS: ©No. No, sir.

STAUDAHER: Now, you know that you gave two

the police and cne to the FBI; correct?
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1 THE WITNESS: Correct.

2 MR. STAUDAHER: Is it possible you were referring to

3 crne of those exchanges?

4 THE WITNESS: It must have been because, to be

5 honest, I really don’t reczll whet statement I was referring
6 to.

7 MR. STAUDAHER: Now, in octh of the ones that were

8 taped that transcripts were dcre, there was no profanity per

O

se in that with the exception of the reference to the prior

10 statement? And that’s what -- I guess that’s what the issue

11 is, is the —- if there were some profanity used before the FBI
12 or some other entity, that did -- ncne of this —- none of that
13 appeared in those —- those three records with the exception of

14 your reference to it.

15 THE WITNESS: Okay.

16 MR. STAUDAHER: Does that spark yvour memory as Lo
17 what that might have been &bout?

18 THE WITNESS: It doesn’t.

1S MR. STAUDAHER: Do you rememper actually going to

20 Detective Hancock or Detective Whitely or any Metro person anc

21 F handing them a statement that ycu had written or prepared?
22 P THE WITNESS: I never —— I never wrote a statement.
23 IIAll my statements were verbal.
24 THE COURT: Okay. Who was your first attorney when

25 " you first went to the police or were first —-—
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THE WITNESS: Jason Weiner.

THE COURT: Jason Weiner?

THE WITNESS: Yes, ma'am.

THE COURT: Okay. Do you —- did you ever —— like
did he ever have a list of questions for you to fill out or
did you ever go to his office and he asked you questions like
interrcgatories or anything like that for —-

THE WITNESS: There were some —-

THE COURT: -—- for you to answer?

THE WITNESS: There were some of that, yes, ma'am.

THE COURT: There was. Okay.

THE WITNESS: Yeah.

THE COURT: And do you know if that -- those
questicns were in connection with one of the civil cases or if
it had something to do with the criminal investigation? Do
you remenber?

THE WITNESS: It would have been with the criminal
investigation because I have a civil attorney, as well.

THE COURT: Okay. So Mr. Weiner was your criminal
attorney?

THE WITNESS: Correct.

THE COURT: And then who was your civil attorney?

THE WITNESS: I —— I —— I have it in my phone —-

THE COURT: Okay.

THE WITNESS: —— if you want me to look.
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“ THE COURT: Anc were you sued in connecticn with all

THE WITNESS: I was, yes.

u THE COURT: OQOkay. And was that your like
malpractice carrier gave you a civil lawyer, is that how that
happened?

“ THE WITNESS: Yes, ma'am.

THE COURT: QOkay. And did you ever with him meet

and complete, you know, what’s called interrogacories or

anything like that where there’s a list of cuestions and, you
Ilknow, sometimes they send them to ycu &t home ana you’'re
supposed to fill them out and then you go meet with the
lawyer? That never happened?

THE WITNESS: Not with her, no, ma'am.
" THE COURT: Okay. So the only thing where you

Il answered some questions was with Mr. Weimer?

| THE WITNESS: Weiner.

I THE COURT: Weiner. 1I'm sorry. And tThen do you
know if Mr. Weiner ever turned over your answers to those
questions to anybody like the police or the civil lawyers 1in
Ilthe other cases or anything like that?

THE WITNESS: I do not know.

THE COURT: You don’t know. Okay.

“ Does anyone have any follow up based on those last

questions from the Court?
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MR. WRIGHT: Yes. Your attorney at your first
interview was James Miller.

THE WITNESS: James Miller?

MR. WRIGHT: Yes. Do you know who James Miller 1s?

THE WITNESS: I do not.

MR. WRIGHT: Okay. Mr. Weiner --

THE WITNESS: Unliess —— unless he was somebody that
Jason Weiner had —— had stand, you know, in for him.

MR. WRIGHT: ©No, Jason Weiner was your attorney at
the FRBRI interview and with what we call the second Metro
interview ——

THE WITNESS: -— Okay.

MR. WRIGHT: —- okay. But James M. Miller was your
lawyer at the first interview, and that interview took place
at the law offices of Hall, Prangle, and Schoonveld. Do you
recell that?

THE WITNESS: I recall having a meeting in a —— 1n a
-- in a lawyer’s, you know, office, but I don’t recall who was
there. I always thought it was Jascn Weiner that was with me.

THE COURT: FYI, according to the attorney listing,
the only Jim Miller works at the DA’s office.

MR. WRIGHT: No, it’s James M. Miller. I think it's
a different Jim.

THE COURT: No, no, I'm not —— he could have been a

paralegal or something. Or are you familiar with Mr. —-
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MR.

THE

THE

. WRIGHT: No, it’s an attorney, Bar Number --

COURT: ©Oh, okay.

. WRIGHT: This is —-

COURT: Ckay.

. WRIGHT: The interview I'm Zalkinc about is —-

COURT: You don’t know whco tThis Mr., Miller —-

. WRIGHT: —— May 28th —-
COURT: —— fellcw 1s?
WRIGHT: — 2008.

WITNESS: No, ma'am.

COURT: Okay. No recollection if he worked at

that law office or anything like that?

THE

WITNESS: No, he’s not —— I don’t believe he’s

cne of the partners. I ——

THE
THE
THE
THE
THE
MS.
the directory
MR.

THE

THE

COURT: Okay.

WITNESS: 1 don’t recall, to be honest --
COURT: CQOkay. That’s fine —

WITNESS: —- but I don’t think he 1s.
COURT: -- if you don’t remember.

STANISH: Judge, the interview was 1in 2C0E,
probakly could have nct had him in it.
STAUDAHER: He’s got a bar number, too.

COURT: Okay.

. WRIGHT: Did you give a statement --

COURT: What if — unless he’s retired.
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MR. WRIGHT: ~-- or interview with -- with James M.
Milier?

THE WITNESS: No. Well, you mean, was he present
during cne of those —-

MR. WRIGHT: Yes, he is your lawyer at your first —

THE WITNESS: Sir, I don’t —— I don’t recall that
name.

MR. WRIGHT: Okay. In that first interview or in
your interviews you talk about reading the statement of Brian
Labus; ccrrect?

THE WITNESS: Correct.

MR. WRIGHT: Ckay. What statement of Brian Labus
did vecu read?

THE WITNESS: 1 stated that on Friday. It was a ——
it was a typewritten statement where it was -— it was B.L. for
Rrian lLabus, 1t was initials, and then it was some —— some
cther initials from an interviewing detective, I imagine. Anc
it was —— like I said, it was a poorly —-- poorly typed out,
you kncw, interview. It was not a well formatted type
document —-

MR. WRIGHT: Ckay.

THE WITNESS: -- that Metro would —— would create.

MR. WRIGHT: And who gave —— who gave that to you?

THE WITNESS: I got that through Jason Weiner.

MR. WRIGHT: Okay. And is it that document that
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tells you what Brian Labus claims ycu told him?

THE WITNESS: Correct.

MR. WRIGHT: Okay. And it’s in that document that
Brian Labus says you told him that you witnessed reuse of
needles and syringes and —-— ccrrect?

THE WITNESS: No.

MR. WRIGHT: Okay. PBrian Labus doesn’t say that?

THE WITNESS: ©No, Rrian Labus says that, but 1 never
saic that to Brian Labus.

MR. WRIGHT: OCkay. So that’s how you know what
Brien Labus was claiming you said?

THE WITNESS: Correct.

MR. WRIGHT: Okay. No further questions.

THE COURT: I'm sorry?

MR. WRIGHT: I'm complete.

THE COURT: You're done?

Anything, Mr. Santacroce?

MR. SANTACROCE: No, Your Honor.

THE COURT: All right. Sir, thank you. I co need
to ask you to step back to the —— oh, let me clear this up for
us. Dc you have —— before I let you leave, do you have the
card of your civil lawyer in your wallet?

THE WITNESS: I don't have the card, but I ——

THE COURT: But vou have the name? Can you just

tell us who that is? That may get to the bottom of —
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THE WITNESS: 1It’s Kim Johnson.

THE COURT: Okay. She’s your civil lawyer?

THE WITNESS: She is.

THE COURT: ©Oh. Okay. Do you know what law firm
sne works at?

THE WITNESS: ©Not off the top of my head anymore,
no.
" THE COURT: Okay. All right. Thanks.
THE WITNESS: But I have her phone —— do vou want
F'her rhcne number?

THE COURT: No, that’s okay.

THE WITNESS: Okay.

THE COURT: We can lock her up through the State Bar
cf Nevada.

(Outside the presence of Rod Chaffee.)

“ THE COURT: In any event, just to --— I thoucht I
couid —— Jim Miller, James M. Miller works at Hall Prancle,
which does civil work. So that’s why I thought maybe Kim
Johnson worked with this James Miller. So we’ll see what we
can find out through the Bar. That might —-- might or might
not clarify something. If anyone needs to use the restroom,
please do it now and then we’ll bring the Jjury in.

MR. SANTACROCE: Your Honor, I want to make a motion
llon this witness.

THE COURT: Oh, yes. Okay.
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MR. SANTACROCE: 1I'm going to move to strike his

entire testimony. I'm going to move for a mistrial. The fact

that he had changed his testimony saying that needles ard
syringes, he never witnessed Mr. Lakeman do it when he
testified on Friday that he dic. It wes such a damaging p
cf evidence, the jury went home with that evidence for tThe
weekend, they mulled that over.

It was such damaging evidence that it made 1t to
newspaper and said witness provides demaging testimony. Y
yourself, when I made my bail motion, said that one of the
things we consider is the likelihood of conviction anc you
said now we’re starting to see the evidence against Mr.
lakeman.

THE COURT: I did say that.

MR. SANTACROCE: There's the evidence right there

acainst Mr. Lakeman is one witness. This Mr. Chaffee, this

nut job who comes in here and he went home, he read his

statement because he says here, well, my answer wasn’t

consistent with my previous statements. Absolutely none of

his answers are. I'm moving for a mistrial or in the very

least strike his entire testimony.
MR. WRIGHT: I join.

THE COURT: State?

MR. STAUDAHER: First of all the characterization of

a witness as a nut Jjob, I think, is unprofessional anc
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unreascnable by the defense counsel to even say such a thing
in court. Secondly, this witness came in and tried to correct
what he believed was an error in his testimony. That is
reasonable for anybody to do, and anybody has a right to do
that. They can impeach him, they can cross—-examine him, they
" can do whetever they want to do with him, but it’s not -- his
testimeny is not wholly inconsistent as counsel has sailc with

his prior statements and so forth tc the police.

So with regard to that, the jury can certainly weigh
his evidence in light of the things that get brought out on —-
" on cross—examination, as well as direct examination when they,
the triers of fact, can determine for themselves whether or
not to believe a portion, any portion, all cr none of his
Il testimeny. So we don’t believe there’s any basis whatsoever
that ccunsel has alluded to that indicates this witness’s
testimcny should be stricken.
| MR. SANTACROCE: You know, Your Honor, he sits up

here and savs my conduct is unprofessional. He put this

witness on. He solicitec perjured testimony. FEe knew that

the statements ——

MR. STAUDAHER: I object to —-

MR. SANTACROCE: -—- the prior statements ——

MR. STAUDAHER: -- the fact —-

MR. SANTACROCE: -—- Your Honor, were inconsistent

and he let that go bkefore the jury for the whole weekend. And
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that evidence is so damaging and prejudicial to Mr. Lakeman
that there is no remedy outside of a mistrial.

MR. STAUDAEER: And secondly I -— I take umbdrage at
the fact that anybody would indicate that I or any from the
prosecution side has suborn perjury in this case. The issue
with this witness, and I don’t know that that even came out in
the words that he said, if that’s an accurate represertat’on.
We’d have to look at the transcript to see so. But he said he
i|saw access to & vial. He said he did not know if it was the
same syringe.

ﬁ THE COURT: Here’s what I remember from his

testimeny, and my memory may be faulty. I remember his

lltestimony as being inconsistent because first he sa:d, no, he

never saw -- never saw reuse of needles and syringes, cou-dn’t
see what was going on essentially. My words, not his. Then
he said, oh, ves, he was —— he did see them reusing the
needles and the syringes, which I was kind of surprised when
he said that, that’s why I remember it, because that was
inconsistent with what he had previously testifiec to. So he
lltestified to both things as I remember on Friday.

ook, I don’t think -— I mean, I don’t think it

" gives, you know, rise to the level of a mistrial. I con’'t —-
you kncw, there was other —— there were other things in his

testimony which, you know, may or may not, depending on the

weight to be given that the jury may consider that are
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appropriately before the jury. So I'm not going to strike his
testimeny in its entirety. The fact that he’s read the paper
and now realizes, oh, my testimony is wrong or he realizes his
testimeny is wrong and he’s geing tc be testifying
inconsistently I think can be brought out.

And I think at the end of the day the jury 1s going
to be left knowing he never saw him reusing the needles and —
he never saw Mr. Lakeman reusing the needles and the syringes.
At the end of the day that’s going to come out, and it’s going
to come cut, oh, you know, he’s all over the board.

I would —- just on a bigger theme here of cumulative
evidence, I wondered this last night as I was failing to
sleep, wondering how we can speed this along. You know, he is
—— 1 didn’t really get quite the point of Mr. Chaffee’s
testimeny because it’s so cumulative of everything else that
we’ve heard. And the only things that were probative, a) now
he retracts, and b) was the statement of Dr. Desai yelling at
everybody hurry through, Dr. Carrera, end all of that, which
nobody knew about until he blurts it out on the stand.

So on a kind of broacder theme, vyou know, let’s be
rindful not -- again, I understand, you know, State is
worried, you know, mindful of beyond a reasonable doubt, wants
to present everything they have, and I understand that, and 1
—— and I have not, nor do I want to get in the way of the

State’s case. And that is not my intention. But just, you
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know, to be mindful because, you kncw, really was Mr. —— was
Mr. Chaffee more —-- you know, did he really add anything for
all of the issues that Mr. Chaffee has created?
MR. SANTACROCE: Well, he added a lot of prejudice
to my client.
THE COURT: Well, ncw, but he said that was all
wreong and that wasn’t in his statement, which 1is what I'm
saying.
MR. SANTACRCCE: Ckay.
THE COURT: So we have to ——
“ MR. SANTACROCE: I wasn’t privy to your admonishment
to him. I don’t know how you admonished him when we left.
THE COURT: Just now?
MR. SANTACRCCE: No, when we left on Friday. DId
you admonish him not to look at newspapers or —-—
THE COURT: ©No, I der’t admonish the witnesses of
that.
" MR. SANTACRCCE: Ckay.
THE COURT: My standard admonishment of it is if
l it’s in the middle of the testimony I tell them not to discuss
their testimeony with anyone else. If it’s at the end of their
l testimony, I tell them don’t discuss it with anyone who may be
a witness. So I told him no cne else, and I told him a couple
l of times because we took -— I think we took a break. So that
lIwas — that’s what I always say, but I don’t admonish them
KARR REPORTING, INC.
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about the media because —-

MR. SANTACROCE: Cean either I or Mr. Wright
cross—examination him as to the fact that he read the paper —-

THE COURT: Of course.

MR. WRIGHT: Sure.

MR. SANTACROCE: -- and changed his story?

THE COURT: Sure. Sure. Of course. Absolutely.
And, again, the only thirng you can’t do 1s -- 1s create some
kind of inference that that was inaporopriate for him to read
the paper because that’s not the admonishment I give the
witnesses.

MR. SANTACROCE: That’s why I inquired of that.

THE COURT: Okay. Other than that, certainly.

MR. SANTACRCCE: Ckay.

THE COURT: If anyone needs to use the restroom,
let’s do that and then get ——- cet started.

(Court recessed at 10:06 a.m., until 10:10 a.m.)
(Outside the presence of The jury.)

THE COURT: All right. Xenny, bring them ir.

Just to let the lawyers know, Ms. Setco [phonetic]
hurt her back on the weekend and has to go to the chiropractor
at 4:45, so we'll try to break at like 4:20.

Who is in the lineup for today?

MS. WECKERLY: Mr. Chaffee, Ann Lobiondo, and Tonva
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Rushing.

THE COURT: Okay. And Ann Lobiondo was another
CRNA?

MS. WECKERLY: Yeah. She’s here, so we’'re ready
whenever .

THE COURT: What’s she going to sav?

MS. WECKERLY: She has statements from Dr. Desal
about billing 31 minutes.

THE COURT: Okay. Gocd.

Mr. Staudaher, would vou get Mr. Chaffee, please.
" MR. STAUDAHER: Yes.

(In the presence of the Jury.)

THE COURT: All right. Ccurt is now back in
session. The record should reflect the presence of the State
through the Deputy District Attorneys, the presence of the
defendants and their counsel, the officers of the court, and
the ladies and gentlemen of the jury.

" And, Mr. Chaffee, vcu are still under oath. Do you

understand that, sir?

| THE WITNESS: 1 do, ma'am, ves.

P THE COURT: All right. Mr. Wright, you may resume

“ your cross—examination.

ROD CHAFFEE, STATE'S WITNESS, PREVICUSLY SWORN
CRCSS-EXAMINATION (Continued)

I

BY MR. WRIGHT:
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Q Mr. Chaffee, did you have any testimony you
wish tc correct from last week?
A I do.
Q And what 1s that testimony? What did you say

last week?

A I answered ves to & question.
0] Ckay. Ard what was the question?
A Have you witnessed Ron Lakeman reusing needles

and syringes?
Q Okay. And the question was asked by Mr.

Staudaher on Friday?

A Cerect.

O And you answered yes?

A Yes.

Q And then afterwards what causes you to now

want tc correct that for the jury?

A I read the paper and 1 realized after going
cver my testimcny what the guestion was and how I answered it
and how it was not consistent with my pricr statements.

Q Okay. And the -- you went home Friday, read
the paper Saturday, is that fair? Online or -—-

THE COURT: Or did you read it online?

THE WITNESS: No, I —— I read the paper. I believe
it was on Saturday, ves.

BY MR. WRIGHT:
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Q Okay. The paper that comes to the door?
A Correct.
Q Okay. And in the paper that comes to the

door, it related your testimony stating that you witnessed Ron
Lakeman reuse needles anc syringes?

A Correct.

Q Okay. And then when did you realize that that
statement was inconsistent with your prior interviews with the
police?

A At that moment. I —— I didn’t really realize
I answered that question the way I did until after I got home
and got a chance to go over my testimony.

Q Okay. What dc you mean a chance to go over
your testimony?

A You know, & moment to go home and be away from
the court and to go over the testimcny that I had —— I had

given cn Friday.

Q Okay. Just reflection?
A Reflection. Correct.
Q Okay. I mean, you didn’t go home and like

reread your statement?

A No, I reflectec. Cocrrect.

Q Okay. You reflected, read the paper, and then
thought, gosh, I’ve said something that’s incorrect?

A Correct.
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o) Okay. And so your —— your true recollection
as you sit here now regards what on what you observed with Mr.
Lakeman on use of propofol and/or needles or syringes?

A I witnessed Ron Lakeman accessing open bottles
cf propofol with a needle and syringe, and that’s —— that’s as
far as I can take 1it.

Q Okay. So the —— and you’re —- you’re talking
about propofol vials that were being -- you knew they were

being multi-used --—

A Correct.

Q —-— correct?

A Correct.

Q By that meaning used on different patients

until empty, throw them away?

A Correct.

@ You were aware of that?

A Absclutely.

0 That was the practice in the clinic; is that
correct?

A Correct.

Q Okay. And then what you’re saying 1s on —-—

you witnessed Ron lLakeman anesthetizing a patient; correct?

A Correct.
Q And you saw him drawing propofol; correct?
A Correct.
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Q And injecting a patient with a needle and
syringe?

A Correct.

Q And are you saying you saw him re —-- re-dose

the patient, in other words give more propofol?

A Certainly.
Q Okay. And you’re saying he usec a needle and
syringe, but you don’t know if he was using -- reusing same

needle and syringe?

A Correct.
0 And that’s because you did not pay attention?
A Exactly.
Q Okay. You’re doing your own job. This would

have been at a time when you were a nurse working in the
procedure room?

A Correct.

Q Okay. Now, any other clarifications come to
mind on your testimony?

A No, sir.

Q Okay. So I want to go back to you started
work, I believe, you testified in 2003 at the clinic on Shadow
Lane?

A Correct.

o Okay. And did you know —-- did you know Mr.

Krueger already?
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A

Q

Rushing and

A Correct.

Q And what was Jeff Krueger?

A He was the charge nurse.

Q Okay. You were hired?

A Correct.

0 And you testified that you worked initially in
the recovery —— what we’ve called the reccvery room, and you

were calling patients the next day after theilr

I did not.

Okay. And so yvou went, apclied for a jokb as a

Correct.

And were interviewed, you testified, by Tonya

Jeff Krueger?

15 " see how they’re doing. 1Is that —-

A No.

Q Okay. I got that wrcng.

A I was working at the —-- at the cesk in which
we called patients the next day. The recovery area is the

recovery area where they would come out of the

recover from the propofol.

Q

at the desk doing follow up with the previous day’s patients?

A

Q

Okay. I misuncerstood. So you just started

Correct.

Calling and saying how do you —— how are you
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doing, any problems type thing?
A Correct.
Q Okay. At that time were you taking any

patient satisfaction surveys?

A Those were — 1 believe were mailed.

Q Okay. You —-- you weren’t on the phone at that
time?

A Correct.

Q Okay. And then you went To procedure room?

A Yes.

Q Okay. And then ultimately from procecure room
you —— you last worked in the pre-op area; is that correct?

A Correct.

Q And then you were terminated in approximately
April 2007 —

A Cerrect.

Q —— correct? And you stated that was because

of something you said to an employee regarding a bomb; is that
correct?

A Correct.

Q And had you -- you had already had other
disciplinary problems at the clinic; correct?

A Nothing that was -- 1 had behavioral issues,
but I had no disciplinary actions taken against me.

Q Okay. The behavioral issues you spoke about
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was after your wife died?

A Correct.

Q And you indicated that was July 1, 20067

A Correct.

0 And so that -- thereafter July 1, 200¢, up

until your discharge, you ta-ked apcut your emotional problems
over the events, leaving the facility, uncontrollable crying?

A Correct.

Q Okay. That'’s the pehavioral 1ssues you're
talking about?

A Right.

Q Okay. Were you disciplined for talking

inappropriately to emplovees?

A Oh, vyes, 1 was.

Q Okay. What —- what’s that about?

A There was an emglovee that kept givinc me a
back rub all the time and I —- 1 would consistently ask her to
stop deing that. And she —— she continued to give me

backrubs. And so one day I asked her if she wanted to see my
penis, and she said yes. So I showed her a picture of me
flipping the bird, giving the middle finger. And I tolc her
now stop rubbing my back, I don’t want anything to do with
you. And she reported it that I showed her an inappropriate
picture.

Q Okay. And do you know when that was in the
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time frame?

A I don’t. I den’t recall.

Q Do you —— do you recall being admonishec for
telling inappropriate stories because you had told fellow
employees you brought a vagrant intc your home that you sharec

with vour wife and child to try to rehabilitate the vagrant?

A No.
Q Do you recall telling employees that contrary
to vour -— your goal of rehabilitation, the vagrant usec your

computer to online order compconents to build a meth lab in
your hcuse?

A After my house was raided, yes.

Q Okay. Let me back up. I'm talking about what
-— do you recall being disciplined for —-—

A No, I was never disciplined for any of that.

Q Okay. Do you recall telling the employees
that the police reportedly arrested you and the vagrantr

A Okay.

Q And you were let go once the vagrant explainec

that it was his meth lab in your bedroom?

A Not my bedroom, no.
Q Okay.

A In my home.

Q In your home?

A In his bedroom.
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Q

Do you recall that the center employees were

alarmed by the story and Tonya met with you and said con’t

have inappropriate conversaticns in the workplace?

A
Q
A
Q
A
Q
A

Q

That never happened, no.

That never happened?

No.

Did Jeff Krueger talk to you about it7
No.

And Tonya Harding [sic) didn’t?

No.

Okay. But the never heppened is the incident

cr the discipline at the workplace?

A

Q

The discipline.

When -- when you were terminatec, 1s —-- 1s the

employee that you made the bomb threat to, do you recall who

that was?

A I do not.

Q Janine Drury?

A Souncs familiar, yes.

Q Okay. And did you tell her you were 1in a kill
mode?

A I may have.

Q Okay. Did you tell her that you had been to
the recent gun show and had -- and were angry because you

bought a gun but the police wouldn’t give it to you until a
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background check was completed?

A No.
Q No that never happened, or no you didn’t say
that?
A I did not say that.
Q Okay. Did that happen?
“ A If I didn’t say it, it didn’t happen.
Q No. Did you go to the gun show and buy a gun?
It A During that period of time, I don’t -- no.
The only —— the only gun I bought from a gun show was during

the time that my wife was still alive.

Q Okay. Did you stated you purchased a new gun
at the most recent gun show and were upset because you could
it

not teke possession of the gun upon purchase anc the state

wanted to check your background?

il A No.
0 You never said that?
I A I don’t recall ever saying that, no.
l Q Okay. And the person that you showed your

cell phone pictures to, is that Kathy Grindell?

A That was Kathy, correct.

Q And did she complain about sexual harassment?
A Apparently she did.

Q And did you threaten another employee named

| Josh Cavett?
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A No.

Q Okay. Do you know whc Josh Cavett 1s7?

A I do know who Josh 1is.

Q Okay. And is this at the same time of the

kili mode bomb threat?
A No, this was during the same time that I was

being accused of having ingppropriate pictures and —-—

Q Okay.
A —— and he was showing inaporopriate pictures,
and I complained that there was a dcuble standard.
" 0 Okay. What was —- what —- who 1s Josh Cavett?
it A He was a tech, I believe.
Q Okay. And he was showing vou inappropriate
pictures?
A Not me. He was doing it to other female

employees and they were complaining about it.

Q Okay. And so you threastened him?
A I never threatened anybody.
0 Okay. Did you -- did you understand that he

had made & complaint that you had threatened him?

A No.

Q Okay. Do vou understand anything, any
disciplinery action involving Josh Cavett?

A No.

0 Now, when you made the bomic threat, that was
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on April 20th, your last day cof work; is that correct? DO you

recell that?

A Yes.
Q 2007.
A 1 dori’t —— I don’t recall the actual day, but

I rememrber that was my last day of employment, yes.

Q Okay .

A 1 was called and asked not to return to work.

0 Ckay. Ard you were taken out in handcuffs;
correct?

A Correct.

Q By the Metropclitan Police Department?

A Correct.

Q Okay. Ard when they came, how —— how did you
get arrested?

A I was asked by Jeff Krueger to come to a

little antechamber between twe offices, and there was a Metro
officer waiting there for me.
Q Okay. Ard at that point you were arrested and

taken to jail?

A Correct.

) Okay. And you resent Jeff Krueger over that;
correct?

A No.

) You stated that he —-
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A I mean, I —— I didn’t appreciate being

blindsided, but I didn’t resent anybody.

Q Okay. Did you call him a bully?
A He’s always been a bully, ves.
Q Okay. What else have you called him?

MR. STAUDAHER: Obijection. Relevance, Your Honor --

THE WITNESS: Yeach, I mean ——

MR. STAUDAHER: -- as to what other names he may
have called Jeff Krueger.

THE COURT: Only if it was in the workplace or to
Mr. ——
BY MR. WRIGHT:

Q Was it within the workplace?

A Yes, but, I mean, I call him a lot of names.
He was an asshole, he was & bully, he was a jerk, he was
overbearing, he was arrocant. I called him all of those
names.

Q Okay. And this is during —- this was before
your termination; correct?

A Correct.

Q Okay. And so obviously from your

characterization, you don’t like Mr. Krueger.

A I don’t like his behavior.
Q Okay.
A 1 have nothing perscnally against Mr. Krueger.
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I didn’t like the way he was a charge nurse. I don’t like the
way he managed his suborcinate stuff.

Q Okay. Well, when ycu were interviewec by the
FBI do you recall tellinc them that he is a person that could

not be trusted and he woulcd lie to law enforcement?

A I may have saic that.

Q Okay. And wny azd you say that?

A Because I believe that he was very loyal to
Dr. Desal.

Q Okay. Ard he was lcyal to Dr. Desal and sO

that irritates you; correct?

A It doesn’t irritate me. It's just something I
thought the FBI should know.

Q Okay. Now, after ycu were terminated, you
never went back to the clinic?

A I did not.

Q Okay. And so then your next involvement with
the clinic was when the investicaticn commenced by the Health
District --

A Correct.

Q —— is that correct?

A Correct.

0 Okay. And you at that time, and this would be
-— when did you become aware of the investigation? Let me put

it that weay.
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A When I got a phone call from one of the
employees.

Q Okay. And which employee was that?

A Maggie Murphy.

Q Okay. And you learned there was -- did you

learn there was an investigation involving transmission of
hepatitis C at the clinic?

A No, I was told that there was an investigation
about practices at the clinic.

Q Okay. And then when —— when dic you call the

Health District?

A The day after I got the phone call from Maggie
Murphy.

Q Okay. And at that time was the investigation
publiic yet?

A No.

Q Okay. So it’s still in the time of the

investigation, but no press ccnference?

A Correct.

Q And who did you call at the Health District?
A Brian Labus.

0 And how did yocu know Brian Labus was the chief

epidemiologist investigator?
A I was given his name and number by Maggie

Murphy.
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Q Okay. So you call —- do you remember what day

it was you called him?

A No, I do not recell at all.
Q Okay. And vou celled Brian Labus because why?
A Because Macgie mentioned that, you know, I was

—— that there was problems in the procedure room and that —-
that 1 was a procedure room nurse, you know, the longest and
she thcught I might have some insight.

0 Okay. Did you view this as a chance to get

your dignity back?

A Somewhat, ves.

Q Okay. Do vou recail seying that?

A Now that vou say that, yes, I recall saying
that.

Q Okay. And get vour dignity back because this

was your chance to set the record straight because you had
been terminated for what you call & bullshit terroristic
threat thing?

A No. If I had a problem with my termination, I
would have went to the labor board. I never —— I never had a

problem with my termination.

Q QOkay.
A It was a — they terminated me, but it was
time for me to go. It was a mutual —- & mutual thing. I was

happy to be gone.
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Q Did you call it & bullshit terroristic threat
thing?

A I may have, yeah.

Q And so this was vyour chance to get your

dignity back; correct?

A Correct.

Q And this is my chance to make a difference;
correct?

A Correct.

0 Okay. So you call Brian Labus and what did

you tell Brian Labus?

A I told him abcut the reuse of the 60 cc
sSyringes.

) Okay. I'm going to stop you on each one.

A Okay.

Q Okay? You call him and tell him —- well, did

you tell him who you were?

A I did.

Q Okay. A former employee; correct?

A Correct.

Q And did ycu tell him you had been fired and
why?

A No.

Q Okay. And you told him about the reuse of 60

cc syringes; correct?
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A Correct.

Q 60 cc syringes is & big syringe used to flush
the scope, the colonoscopy scope during the procedure, the
colonoscopy, if like the lens gets cloudy or it's dirty or
something?

A Correct.

0 And when you worked there, those 60 cc
syringes were being used on more than one patiert to flush the
scope; is that correct?

A Correct.

0 Okay. And so what else — that’s —— what else
did you tell Brian Labus?

A I mentioned biopsy forceps.

Q Okay. BRiopsy forceps, an instrument used
during the procedure?

A Correct.

'Q Okay. And when you worked there, were —— were

" biopsy forceps being reclaimed, sterilized, reused?

A Yes, they were.
!
! Q Okay. During what time frame?
“ A From my -- from my initial employment up until

probably 2005 sometime.
it
Q Okay. And so from when you started until 2005
llthere was a practice of the cleaning biopsy forceps,

sterilizing them in the Medivator, and reusing them?

H
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stop?
A
0
whern new Scopes
A
o

W ’

Q

A

J 0

i1 A

|| the practice, if you recall?

reusing biopsy forceps, if you recall?

of the biopsy forceps and he put an end to it.

Correct.

Is that correct?

Yes, it 1is.

And they would be reused how many times?
Three times.

Okay. And then did theat practice come o &

I believe so, ves.

Okay. And did that practice come to a stop
-— do you recall new scopes —-—

I do.

-— a new supplier of scopes?

I do.

Okay. And what —— what happened which ended

Repeat the question.

What heppened which ended the practice of

The —-— the salesman was told about the reuse

Okay. That would be the salesman of what?

Of the scopes, so either the Fuji or Olympus,

Okay.

—— which was —-- which was what.
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Q So these scopes like cost —- I mean, these are
expensive, the scopes we’re talking, like $30,000 or
something.

A Something.

Q Okay. And so the —— the salesman, whether it

was Fuji or Olympus, the changeover of new scopes is when it

stopped —-—
A Yes.
Q —— is that correct?
A As best to my knowledge, vyes.
Q Okay. So you told Brian Labus about the

biopsy forceps and the 60 cc syringes. What else did vyou tell
him?

A That when scopes were hanging after being
cleaned through the Medivator we would see residue, you know,

dark brown residue dripping out the tips of the scopes.

0 Okay. And wnhat else?
A That’s all T really recall.
Q Okay. And you understand that Brian Labus

contends you told him adcitional things; correct?

A Correct.

Q Are you aware of that?

A I am.

Q Okay. Are you aware that Brian Labus says you

told him that you witnessed reuse of needles ancd syringes?
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A I am aware of that.
Q Okay. You are aware that Brian Labus contends

that; correct?

A That he what?

o Contends that.

A Okay. And I dispute that.

Q Ckay. Because did —-- did you tell him that?

3

T did not.

I1f —— if Brian Labus says that you told him

@)

that Desai ordered the reuse cf needles and syringes, that’s a

lie; cecrrect? A Correct.
o You did not say that?
A 1 dic not.
Q And it never happened; correct?
A What never happened?
Q Dr. Desai ordering you and cothers to reuse

needles and syringes.
MR. STAUDAHER: Speculeticn, Your Honor.
THE COURT: Well, that he knows of.
THE WITNESS: Yezh, I -- I can’t answer that. I

don’t know.

BY MR. WRIGHT:

Q Okay. Well, you didn’t -- you never saw it?
A Never saw it.
0 Never heard of it ——
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Never ——

—-— correct?

Correct.

oo 0

And did not tell Rrian Labus that?

b=l

Correct.

Q And if Brien Labus said that this order to
reuse syringes and needles, ycu complained about it to Dr.
Carrol, Tonya Rushing, and Jeff Krueger.

A I complained about the reuse of 60 cc
syringes, not reuse of needles and syringes.

Q Okay. So if —— if Briean Labus says the reuse
of needles and syringes for propofol —- propofol injections,
that you complained to Dr. Carrol, Tonya Rushing, and Jeff
Krueger about Dr. Desai ordering the reuse, that would be

false; correct?

A He would be mistaken.

Q Okay.

A We were taikinc about two different things.
Q Okay. Well, you didn’t say that, and Brian

Labus may have misunderstood you?

A That’s -- ves.

Q Okay. The -- you did tell him about reuse of
60 cc syringes?

A Correct.

Q Okay. And did you go talk to Dr. Carrol,
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Tonya Rushing, and Jeff Krueger sbout the reuse of the 60 cc
syringes?

A Yes.

Q Okay. Did you also -- can you think of
anything else you tocld Erien Labus?

A I think I menticned bite blocks, the reuse of
bite blocks.

Q Okay. Ard bite blocks were being reusec;
correct?

A Correct.

Q And they were being cleaned, put in the
Medivator, and used an acditicra. time; 1s that correct?

A Correct.

Q Anything eise you tcld Brian Labus?

A No. You know, I never told Brian Labus. He
asked me questions and I respcrnded, you know. So he would ask
me things about what his investigation unfolded, and then he
would ask me questions ard I wouid answer them.

Q Okay.

A I never volunteered anything.

L 0 Now, you were —-- whc did you next talk to
about the investigation?
ft A It would have to be Metro.
i 0 Okay. And did -- did Brian Labus, when you
i callgd him —— or did Magcie Murphy give you like his cell
“ KARR REPORTING, INC.
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2 A Something like that, yeah.
3 Q Okay.
4 A I don't know if it was office number or cell

5 number .

6 Q Okay. But you called him directly?

7 A I did.

8 Q Phone call?

S A Correct.
10 ) Have any meeting with him?

11 A Never.
12 Q Okay. Ever provide him a written statement or

13 anything?
14 A Never.
15 Q Okay. Did you ever see a written statement of

16 Rrian Labus contending what you told him?

17 A Well, yeah, that’s the statement I was —— I’ve
18 talked about that I —-- that I’ve read.
19 l Q Okay. So vou read a statement of Brian Labus

20 regarding a conversation with you?

21 “ A Not a statement, no. I’ve read a copy of a

22 telephcne interphone from Brian Labus with a Metro detective,
23 llI imagine.

24 Q Okay. And that telephone interview by a Metro
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interview, was y
correct?
A

Q

transcript?

A
Q

b=

you? You don't
A

my stuff is in s

storage.

Q

Jason Weiner give you that in preparation for your interview

with the police?
A
O

talk tc any othe
A

Q

A

believe in one of the interviews there was cther agencies

there —

Q

our phone conversation with Brian Labus;

Some of it was, yes.

Okay. And whc provided you that Metro

My lawyer.

Ckay. And that lawyer would be who?

Jason Weiner.

Okay. And do you know when he cave that to
have it; correct?

I moved during this time period, and a lot of

torage. So I may have it, but it’s in

Okay. And do you recall did he give you that,

I believe so, ves.

Okay. Now, other than Brian Labus, did you
r investigators ——

Never.

—— other than Metro pclice first interview?

Never. Well, I believe in cne of the — I

Okay .
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A —— that were -- that were witness to my
testimecny.
Q Okay. Now, your first interview was on May
28, 2008 Have you seen a transcript of that interview?
A I believe so.
Q And you received immunity; correct?
A Correct.
o And you received a letter that says that;
correct?
A Correct.
0 And that letter requires that you maintain the
I same testimony as you give in the interview or the immunity is
cff,; correct?
A Correct.
r Q Now, you’re —- that —— have you reviewed your
#Itranscripts of your interviews?
A I’ve reviewed one transcript, so I have not
F'reviewed all three, no.
“ Q Okay. What — just chronologically we have
irterview by Metro. That’s -- that’s what I call it. We call
rlit the Metro interview --—
P A Okay.
Q —— May 28, 200&€. And then you were
lIinterviewed by the FBI; correct?
’ A Correct.
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0 And then an interview by Metro on December 15,
2008. Does that sound correct?

A Yes.

Q Now, when you were interviewed the first time,
May 28, 2008, that was with ycur attorney James M. Miller;
correct?

A I don’t recall a James Miller, but 1’11 take

your werd for it.

) Have you ever heard of James Miller?
A Not until today, I don’t believe.
Q Let me show ycu —-

MR. WRIGHT: Can I approach the witness —-
THE COURT: Sure.
MR. WRIGHT: —— with his transcript?

BY MR. WRIGHT:

Q Look at the first page or two. Read it to
yourself ——

A Okay.

Q —— and see if that refreshes your

recollection.

A It does not.

Q It does not? Do you recall being at that —-

A I recall being in a private law office. The
only —— the only lawyer that I ever recall being involved with

this was Jason Weiner.
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O Okay. Well, Mr. Weiner was present on
Septerber 22nd when you were interviewed by the FBI, and then
acain in December when you were interviewed again by Metro.
Do vou recall anything about who represented you at your first
irterview?

A T didn’t —— apparently I do not.

Q Okay. Now, do you recell being asked at that
first interview about heplocks, insertion of heplocks, and
saline flush and how that takes place?

A 1’ve been asked about that before, yeah. I
don’t know if it was in the first one, but I do recall those
guesticns, yes.

) Okay. And is that saline flush of the heplock

A Yeah.

Q Does that take place in the pre-op room?
A It does.

Q Okay. Did you ever do that?

A On occasion.

Q Okay. And would you just briefly describe to
the jury your procedure?

A My procedure was I would -- I would explain to
the -- to the patient what I was about to do. I would gather
my equipment, put on gloves, cleanse the site, usually using a

20 cauge needle I would access a vein either in the hanc or in
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the bend of the arm. Once I got a good blocd flow I would —-—
I would pinch off the flow and I would cap the -- I would cap
the -- what’s called the angiccath. 1 would -- I would cap it

and then tape it.

Q Okay. And ther vou would flush it with
saline?

A Not always, nc.

Q Okay.

A I flushec nfreguently.

) Pardon?

A I flushed infrequently.

] Okay. You infreguently did a saline flush of
the heplock or the IV after ycu inserted it; correct?

A Correct.

Q And the law enfcrcement was questioning you

about your saline flush prectices, and you told them you
infrequently do it; correct?

A I believe that’s what I would have said
because that’s the truth.

Q Okay. Now, the asked you about the size of
propofcl vials and when the clinic went from 20s to 50s. Do
you recall that?

A I do.

) Okay. And when vou began 20s exclusively were

being used?
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@) And at some time while you worked there, 50s,

big ones, were added; correct?

A Correct.

Q And thereafter 20s and 50s were availakle?
A I don’t —— I don’t recall 20s and 50s ——
Q Okay .

A —— being available at the same time.

Q Okay. So you -- your belief was it was 20s,
then exclusively 50s7
A It may be 20s and 50s together. I don’t
recall that because, you know, propcfcl wasn’t my area of
expertise. But what I remember is 20s and then 50s.

Q Okay. And then they -- they asked yout why the

change from 20s to 50s, and you told them I have no icea why;

correct?
A Correct.
Q And that’s correct?
A Yes, it 1is.
Q Okay. They asked vou if the propofol was used

on multiple patients, and vou said, ves, every day; correct?

A Correct.

Q And that was true?

A True.

Q They asked you if there was reuse of syringes
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involving propofol administration, and you answered no;
correct?

Correct.

And that’s true?

Yes, 1t is.

They asked you if snares were ever reused.

Correct.

O T - GRS ©

Snares are ancther device used in a procedure;
correct?

A Correct.

Q And you toid them that snares were never
reused; correct?

A Correct.

Q And that’s true during the entire time you
were there?

A Correct.

Q They asked you about CRNA anesthesla times anc
asked if you thought those times were ever exagcerated. And
you said nc because they were true professicnals; correct?

A Correct.

Q Okay. Ard that’s a true answer and that’s
what you believe; correct?

A No.

Q Okay. So did you say this, what I just

represented you?
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exaggerated?

A

Q

A

Q

If —— I must have, yes.

Okay. And so you’re saying now that they were

They were.

Okay. Do you know why you told the police in

May tnat they were not?

A

Q

I don't.

Do vou recall telling the police that you did

not lock et the anesthesia log of a CRNA other than to cet the

amcunt of propofol used?

propofcl sheet?

A

Q

X

b

Q

Can you repeat that one more time for me?
The —— does the nurse anesthetist keep a
Pardon me, an anesthesia sheet.

You mean like of bottles used?

No.

Or —— or during the procedure?

The procedure. During the procedure does the

nurse anesthetist fill out an anesthesia sheet?

sheet ——

A

Q

A

Q

They do.

Okay. I'm asking you about that anesthesia

Okay.

—— and the use you would make of it as the

nurse in the procedure room, ckay.

A

Okay.
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Q Did you state that the CRNA prepares that
anesthesis sheet and T didn’t look at it other than for the

total propofol?

A Correct.

Q Okay. 1Is thet true?

A That’s true.

Q Okay. Ard for the total prcpofol, you want to

know the emount given anc the individual dosage units; is that
correct?

A No, I —— the only thing I needed to know was
the end amount used.

Q Okay. Erd amcunt. And then you were going --

you would enter that into your nurse’s charts ——

A Correct.

Q —- for that procedure; is that correct?

A Yes.

Q For the start time, you being the nurse in the

procedure room is where I em now, start time you would take

off of the strip and put onto the nursing chart?

A Correct.

@) Okay. And are we talking about the rhythm
strip —-

A The rhythm strip, correct.

Q ~— of the EKG starting?

A Correct.
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Q Okay. Ard that start would be the first blood
pressure reading?

A Yes.

O Okay. You were asked what the most accurate
time for the procedure from necinning to end, and you sald the

strip off of the blood pressure monitor, the rhythm strip;

correct?
A Correct.
Q Because —het is on throughout the procecure?
A Correct.
Q You were asked if vcu ever saw a physician

start a procedure before the arestnesia was effective, okay.
A Okay.
Q You said, ves, sporadically. Propofol is an
interesting drug. One person can pe sedated with a 120 and

another might take 220 miliiliters?

A Milligrams.
Q Milligrams. 1 get these mixed up. I just use

a number. You said not every time you give this does 1t, ten
seconds later, are thev asleep; 1s that correct?

A That’s correct.

Q You were asked how cften that happened at the
clinic, and you said maybe five times in the whole time I was
there, okay.

A Okay.
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Q You were asked who, and the answer was Dr.
Desai as starting before the patient was fully sedated;
correct?

MR. STAUDAHER: Your Honor, are there questions, Or
is he just going to read the transcript in? Because 1 con’t
have a problem with us just admitting the transcript if that’s
what we need to do.

THE COURT: It’s fine for right ncw. Just --

BY MR. WRIGHT:

Q Is that correct?

A That's correct.

Q Okay. That’s whet you told them?

A Correct.

0 Okay. You were asked if you thought that was

because he, meaning Dr. Desai, was in & hurry. And did you
answer I don’t know, he wouldn’t be looking at the patient, he
would look at the monitor and start? The patient would rise
up ——

MR. STAUDAHER: Your Honor, I'm going to object to
this. Again, he can —-

THE COURT: 1’11 see counsel —-

MR. STAUDAHER: —- ask the questicn ——

THE COURT: 1’11 see counsel up here.

(Of f-record bench conference.)

THE COURT: Is everybody ckay without a break? Does
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