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because they can't do that with a straight face, we are
entitled to the discovery that is so regularly given to
parties who find themselves, like Mr. Jacobs does, in trying
to defend against a challenge of personal jurisdiction.

THE COQURT: Thank you.

Ms. Glaser.

MS. GLASER: Your Honor, I'm coming to you with a
straight face. 1In our view in no uncertain terms we think
that the Nevada Supreme Court order filed August 26th, 2011,
speaks volumes. And what is attempting to be done here is to
relitigate issues that have already been determined by the
Nevada Supreme Court. And by that I meén -- and I'm looking
specifically, starting on page 2, when it discusses the MGM
Grand decision and it discusses the Goodyear decision. We
came to Your Honor and we made a motion to dismiss for lack of
personal jurisdiction. What was presented were facts. The
Court, in our view erroneously, but nonetheless, the Court
determined that you had enough to rule on, you made a
determination, and we took that to the Nevada Supreme Court.
When we went to the Nevada Supreme Court, the Nevada Supreme
Court said, look, based on the MGM case, and more importantly,
I think, Your Honor, the Goodyear case, which is a U.S.
Supreme Court 2011 case, considered whether jurisdiction over
foreign subsidiaries of a U.S. parent corporation was proper

by looking only to the subsidiary‘'s conduct.
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THE COURT: I didn't say yes or no. I said I need

1
2| more information.
3 MS. GLASER: Glad to provide it.
4 THE COURT: So how am I going to get that more
5{ information?
6 MS. GLASER: We'll provide you -- let me do this,
7| First of all, I don't think the disclosures have been provided
8| to Your Honor because I think we were just supposed to
9|1 exchange them.
10 THE COURT: I don't want the disclosures,
11 MS. GLASER: But that's more information.
12 THE COURT: All right. So, Mr. Pisanelli, vou have

13{ two options. You can tell me you're going to file aﬂmotion to
14}, exclude the expert that Ms. Glaser thinks she wants to use, or
15| alternatively to let you do stuff related to the expert. And
16] I think that's probably the best, if Ms. Spinelli can spend a
17| few minutes doing that.

18 MR. PISANELLI: Can I pick both?

19 THE COURT: I usually make ~-- I usually make you

20| pick one or the other.

21 MR, PISANELLI: If I depose them, then that means

22} they get to take the stand?

23 : THE COURT: That doesn't mean I'm going to think

24| they're credible or I think they’'re important, but I will

25| listen to them.
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MS. GLASER: Thank you, Your Honor.

THE COURT: And sometimes even though you think
you're winning on the not getting him to testify, I'll say,
you know what, you're right, but I'm still going to make you
take a depo and listen to him.

MR. PEEK: Your Honor ~-

MR. PISANELLI: Does this mean if I want
information, Your Honor, I'm getting a report as we wouid
normally, and I'll depose him?

THE COURT: There is a requirement in Nevada on how
you are going to disclose expert information. It can either
be by report or by the other method that the rule dictates,

MR. PEEK: Your Honor --

MR. PISANELLI: Thank you, Your Honor.

THE COURT: Mx., Peek, it's so nilce to see you.

Mr. Pisanelli, I did not get a competing order from
you on the interim order. Will you have it to me tomorrow so
I can sign one way or the other.

MR, PISANELLI: Yes. Yes, we will. Thank you.

THE COURT: By noon.

MR. PISANELLI: Yes,

MR. PEEK: And we —— ;

THE COURT: 'Mr. Peek.

MR. PEEK: You know, I've been in trial, so I

haven't had a chance to even look at what he wants, because he
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did send me something to take a look at.

THE COURT: I don't know,

MR. PEEK: So I'll take a look at it and get back to
Jim.

THE COURT: I know that my former law clerk, Brian
Anderson, sent me a letter saying that he wanted me to sign
this, but Pisanelli had a different version and I haven't seen
it.

MR. PEEK: I haven't, either.

Your Honor, just a quick question. I know everybody
wants to leave here. But the hearing Tuesday is at 9:00,
9:30, 10:00, 10:30, 1:00 o'clock?

THE COURT: What hearing Tuesday?

MR. PEEK: On my motion for sanctions of the interim
-- the interim oxrder.

THE COURT: That's on 9:00 o'clock, Steve.

MR. PEEK: 9:00 o'clock.

MS. GLASER: Thank you.

THE COURT: And I signed the 0ST. You meéed to file
and serve,. |

MR. PEEK: It got brought out without me knowing it.

THE COURT: I took care of it all. 1I'm on the ball.

{Off-record collogquy)
THE COURT: Have a nice evening, everyone,

THE PROCEEDINGE CONCLUDED AT 5:10 P.M.
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CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO~VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-
ENTITLED MATTER.

AFFIRMATION

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

FLORENCE HOYT
Las Vegas, Nevada 89146

10/4/11

FLORENCE HOYT, TRANSCRIBER DATE
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J. Stephen Peek, Esq.
Nevada Bar No. 1759
Robert J, Cassity, Esq.
Nevada Bar No. 9779
HOLLAND & HART LLp
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
(702) 669-4600

(702) 669-4630 — fax
speck@hollandhart.com

beassity@hollandhart.com

Attorneys for Las Vegas Sands Corp.
and Sands China, Ltd,

J. Randall Jones, Esq,

Nevada Bar No, 1927

Mark M. Jones, Esq.

Nevada Bar No. 000267

Kemp Jones & Coulthard, LLP

3800 Howard Hughes Parkway, 17th Floor

Las Vegas, Nevada 89169
702) 385-6000
702) 385-6001 — fax
m.jones@kempiones.com
Attorneys for Sands China, Ltd.
DISTRICT COURT
CLARK COUNTY, NEVADA |
STEVEN C. JACOBS, CASE NO.: A627691-B
DEPTNO.: XI
Plaintiff, .
V. \ Date: n/a ‘
Time: n/a

LAS VEGAS SANDS CORP., a Nevada
corporation; SANDS CHINA LTD., a Cayman
Islands corporation; SHELDON G. ADELSON, | DEFENDANTS® MOTION FOR A

in his individual and representative capacity; PROTECTIVE ORDER ON ORDER
DOES I-X; and ROE CORPORATIONS I-X, SHORTENING TIME

Defendants,

AND ALL RELATED MATTERS.

e

Defendants Las Vegas Sands Corp. (“LVSC”) and Sands China Ltd. (“SCL") move this
Court pursuant to Rule 26(c), this Court’s March 8, 2012 Oxder, and the Nevada Supreme Court’s
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Holland & Hart LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
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Order Granting SCL’s Petition for Writ of Mandamus, for a protective order with respect to the

1 depositions of Sheldon G. Adelson and Robert G. Goldstein.

/o ’ 7.,
gek, Esq.
R assity, Esq,
~ Holland & Hart LLP
9555 Hillwood Drive, 2nd Floor

Eas Vegas, Ni\;ad; 8913; s C 1 Sands
ttorneys for Las Vegas Sa orp. an

Chinam P
-and-

J. Randall Jones, Esq.

Mark M. Jones, Esq.

Kemp Jones & Couithard, LLP

3800 Howard Hughes Parkway, 17th Floor

Las Vegas, Nevada 89169

Attorneys for Sands China, Ltd.

EX PARTE APPLICATION FOR ORDER SHORTENING TIME

As set forth in the Affidavit of J. Stephen Peck, Esq. below, good cause exists to hear

’ Defcndants‘ Motion for a Protective Order on an order shortening time. Plaintiff has taken an
extremely broad view of his entitlement to discovery under this Court’s March 8 Order. In the
two depositions that have been taken to date, of Sheldon G. Adelson and Rdbert G. Goldstein,
Plaintiff has consistently attempted to obtain discovery into the merits of his claims, even though
the Court has limited discovery to jurisdictional issues. Furthermore, Plaintiff appeats to be
20 |
disclaimed a year ago, when the Court granted him the riglit to take limited jurisdictional

pursuing jurisdictional theories that either have no viable legal basis or that Plaintiff himself

discovery., Two more depositions are scheduled in December, and Plaintiffs have made clear that
they intend to demand more deposition time with Messrs. Adelson and Goldstein in the near
future, Defendants seek an Order Shortening Time so that the discovery issues raised by their

| Motion for Protective Order can be resolved expeditiously, discovery can be completed, and the

Court can hold a hearing on the issue of jurisdiction, as the Nevada Supreme Court directed.
i

n
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Defendants’ request for an order shortening time is made in good faith and is not made for any
improper purpose, and accordingly Defendants request that this Motion be heard on an order

DATED November 26, 2012,

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
Ar:or ifor Las Vegas Sands Corp. and Sands

-and»

J. Randall Jones, Esq.
Mark M. Jones, Esq.
Kemp Jones & Coulthard,

LLP
3800 Howard Hu, ﬁm Parkway, 17th Floor
* Las Vegas, Nevada 89169

Attorneys for Sands China, Ltd,

DECLARATION OF J. STEPHEN PEEK, ESQ.
L, J. STEPHEN PEEK, ESQ,, being duly sworn, state as follows:

1. I am one of the attorneys for Defendant Las Vegas Sands Corporation (*LVSC™) |
and Sands China Ltd. (“SCL™) in this action. I make this Declaration in support of Defendants’
Motion for a Protective Order in accordance with EDCR 2.34 and in support of their Bx Parte
Application for an Order Shortening Time. I have personal knowledge of the facts stated herein,
except those facts stated upon information and belief, and as to those facts, I believe them to be
| true. Iam competent to testify to the matters stated herein.
2, During the depositions of Mr. Sheldon Adelson and Mr. Robert Goldstein,
Plaintiff’s counsel was ranging far beyond the limited scope of discovery the Court had allowed
and was asking questions relating to the merits, instead of the narrow issue of jurisdiction.
3. I objected to Plaintiff’s counsel’s lines of questioning during these depositions that
| Ibelieved to be beyond the limited scope of discovery on the issue of personal jurisdiction.
4. Although I met and conferred with counsel for Jacobs in accordance with EDCR

’ Page 3 0f 23
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1 “ 2.34 during the depositions of Messrs, Adelson and Goldstein, we were unable to satisfactmil&

resolve the discovery dispute and agreed that the discovery dispute would need to be resolved by
the Court, (
5. Rather than immediately terminate the depositions, the parties agreed that I would

instruct the witnesses not to answer those questions that 1 believed to be outside the scope of

permitted discovery, and that Defendants would later proceed with filing a motion for protective

| order on the discovery issues in dispute.

6. Plaintiff has now requested additional dates for continuing Mr, Adelson’s
deposition. At the conclusion of Mr. Goldstein’s deposition, Plaintiff’s counsel indicated that he

| would seek more deposition time with Mr. Goldstein as well.

7. I have also discussed with Plaintiff’s counsel that these same discovery issues

| would arise with regard to other witnesses Jacobs has already scheduled for deposition. The same
issues are likely to be raised in the deposition of Michael A. Leven, which is scheduled for
December 4 and of Kenneth Kay, which is scheduled for December 18, In order to allow all

parties an opportunity to present and argue a fully briefed Motion for Protective Order to be heard
by the Court, I believe that it would be in the best interests of both parties to resolve these issues

| before Mr. Kay’s deposition on December 18. [ recognize that the Court’s schedule may not

permit it to hear Defendants’ Motion before the upcoming Leven deposition on December 4.
Accordingly, during the Leven deposition defense counsel will adopt the same procedure useﬁ at
the Adelson and Goldstein depositions, making objections as appropriate and instructing the
witness not to answer where counsel believes that Plaintiff’s questions go beyond the bounds of
the limited jurisdictional discovery this Court has permitied. We will provide supplemental
briefing, as necessary, on the specific questions objected to in the Leven deposition,

8. Defendants’ request for an order shortening time is made in good faith and is not
made for any improper purpose, and Defendants specifically request that the Court hear this

t Motion on an order shortening time.
i
N
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| PROTECTIVE ORDER shall be heard on shortened time on the ___ day of , 2012,
atthehourof __ :

Cassxty, Esq,
' and & Hart LLP
555 Hillwoed Drive, 2nd Floor

9. I declare under penalty of perjury that the foregoing is true and correct,

ORDER SHORTENING TIME
The Court having reviewed the Ex Parte Application for Order Shortening Time, and good

cause appearing,
IT IS HEREBY ORDERED that the foregoing DEFENDANTS' MOTION FOR A

a.m./p.m. in Department X1 of the Eighth Judicial District Court.
___dayof ,2012,

DATED this

DISTRICT COURT JUDGE

/w 1 p__é

Las Vegas, Nevada 89134
Attorneys for Las Vegas Sands Corp. and Sands China Ltd,

J. Randall Jones, Esq.

Mark M. Jones,

Kemp Jones & Co thard, LLP

3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Attorneys for Saude China, Ltd.
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
DEFENDANTS’ MOTION FOR A PROTECTIVE ORDER
L
INTRODUCTION
There were a number of disputes during both the Adelson and Goldstein depositions about

| the scope of the questions Plaintiff’s counsel asked. Defense counsel objected at various points
that Plaintiff’s counsel was ranging far beyond the limited scope of discovery the Court had
allowed and was asking questions relating to the merits, instead of to the narrow issue of
jurisdiction. Rather than terminating the depositions and seeking immediate relief from the Court,
defense counsel instructed the witnesses not {0 answer certain questions, with the understanding
| that Defendants would take their objections up with the Court at the appropriate time. Plaintiff
| has now asked to schedule another deposition day for Mr. Adelson, both to return to the questions
that Mr. Adelson declined to answer and to ask additional questions. We assume that a similar
request will be forthcoming in the wake of the Goldstein deposition. Accordingly, Defendants
| now seek a protective order sustaining their objections in both the Adelson and Goldstein
1 depositions, precluding Plaintiff from seeking any further deposition time with either witness, and

setting clear ground rules for the discovery that remains to be completed,

During Mr. Adelson’s deposition, Plaintiff’s counsel sought to support Jacobs® position on
general jurisdiction by asking Mr. Adelson whether, in his capacity as Chairman of SCL, he had
“directed” that certain actions be taken in Macau, Plaintiff’s counsel then asked where Mr.
Adelson was when he gave such “directions.” See, e.g., Adelson Dep. at 86:1-6, 87:5-8, 131:11-
25. Defense counsel did not object to these questions. But he did object (and instructed Mr.

Adelson not to answer) when Plaintiff sought to delve more deeply into the details of a number of
events, including Jacobs' own termination. Similarly, Plaintiffs counsel asked Mr. Goldstein,
| who acted solely as an officer of LVSC, whether he had “directed” Jacobs or other SCL
employees in Macau to take specific actions. See, e.g., Goldstein Dep. at 6:24-25, 11:1-6, 74:11-
14, 185:13-17, 222:6-10. Again, Defendants’ counsel did not object to these questions. He
objected and instructed the witness not to answer only when Plaintiff’s counse] sought specific
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details about the events in question — including Jacobs’ termination — that have no conceivable
relevance to the jurisdictional issue.

Defendants’ objections were well-founded. Plaintiff has the right under this Court’s
March 8, 2012 Order to ask questions only about “activities that were done for or on behalf of”
SCL in Nevada during the relevant time frame (January 1, 2009 to October 20, 2010). See Bx. A
hereto. Defendants did not object when Plaintiff asked what directions or advice Messrs, Adelson
or Goldstein gave to Jacobs and other SCL employees in Macau about specific issues or what
involvement (if any) they had in helping SCL book entertainment or recruit executives for its
casino operations in Macau. But questions about the defails of various events that occurred
during Jacobs® employment as SCL’s CEO, including Jacobs® allegations of wrongdoing by Mr,
Adelson and the reasons for Jacobs® termination, are merits issues that are beyond the bounds of
the limited discovery the Court allowed, "

More fundamentally, however, the Adelson and Goldstein depositions expose the fatal
flaws in Plaintiff’s general jurisdiction theories. Even if Plaintiff can prove that, during the
relevant period of time, Mr. Adelson (in his capacity as SCL’s Chairman) and Michael Leven (as
a special adviser to the SCL Board and later SCL’s acting CEO) routinely gave “directions” to
SCL personnel in Macau from their offices in Las Vegas, that would not provide a basis for
finding that SCL was “present” in Nevada and therefore subject to general jurisdiction here. As
demonstrated below, Plaintiff’s theory that SCL is subject to general jurisdiction in Nevada
because Las Vegas was SCL’s “de facto” executive headquarters fails as a matter of law.

f

Similarly, even if Plaintiff could show that certain LVSC officers, including Mr.
Goldstein, gave direction to SCL employees in Macau on 2 variety of issues, such a showing
ﬂ would not provide a basis for finding general jurisdiction over SCL in Nevada. Indeed, Plaintiff
has already conceded this point by disclaiming any attempt to treat SCL as LVSC's “alter ego”
for purposes of the jurisdictional analysis. In seeking jurisdictional discovery, Plaintiff argued
that he was not trying to prove that LVSC so controlled SCL that their separate corporate
I identities should be disregarded; instead, Plaintiff argued that LVSC acted as SCL's agent and
provided SCL with services in Nevada. Under Plaintiff’s own agency theory, it is itrelevant
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Goldstein depositions and instructed the witnesses not to answer, those objections are sustained;

whether any LVSC officer ever directed an SCL employee to do anything in Macau. Rather, the
question is whether SCL retained LVSC to act as its agent in Nevada and whether LVSC's
activities in Nevada on its behalf were sufficient to subject SCL to general jurisdiction here. As
we will explain at the appropriate time, the answer to that question is “no.” But for purposes of
the present motion, the critical fact is that there is no theory under which Plaintiff should be
asking Mr. Goldstein or Kenneth Kay (who is scheduled to be deposed on December 18) about
whether, in their capacities as LVSC officers, they directed or controlled any SCL activities in
Macau. Instead, under Plaintiff’s own “agency” theory, the only relevant questions relate to what
services (if any) LVSC provided to SCL in Nevada, pursuant to SCL’s direction and control.

For the reasons outlined above below, Defendants seck an order from this Court that:

(1)  To the extent that Defendants objected to Plaintiff’s questions in the Adelson and

(2)  The Adelson and Goldstein depositions are concluded and no further jurisdictional
discovery may be taken from either witness; /

(3)  In the remaining depositions, in accordance with the Court’s March 8 Order,
Plaintiff may only /inquire into the facts regarding activities undertaken for or on behalf of SCL
that are relevant to jurisdiction — such as who did what, when and where — and may not inquire
into merits issues such as the reasons for Jacobs’ termination; and

(4)  Mr. Kay's deposition shall be limited to an inquiry into his activities for or on
behalf of SCL in Nevada, in accordance with the March 8 Order, and shall not seek information
about any purported “directfons” Mr. Kay or any other LVSC executive may have given in his
capacity as such to SCL personnel in Macau about activities in Macau.

IL ‘
BACKGROUND FACTS AND PROCEDURAL HISTORY

SCL is a Cayman Islands corporation. Through its wholly-owned subsidiary, Venetian
Macau Limited (*VML"), and other Macau subsidiaries, SCL owns and operates hotels, casinos,
and other facilities in Macau. See First Am. Compl. { 3 on file herein with this Court; 12/21/10
AfT, of Anne Salt (“Salt Aff."™), attached hereto as Ex. B, 1Y 3, 4 and 7. Approximately 70% of its
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| stock is indirectly owned by LVSC; the rest is publicly owned and traded on the Hong Kong

Stock Exchange. Id. 1§4-5. SCL is not licensed to do business in Nevada and has no operations
here, Indeed, under a Non-Competition Deed that SCL entered into with LVSC, SCL is
prohibited from conducting its casino business in or directing its marketing efforts to Nevada. Id.

| 19 8-9. Nevertheless, in opposing SCL’s motion to dismiss for lack of personal jurisdiction,

Plaintiff argued that, at the time the lawsuit was filed, there was general (or “doing business”)
jurisdiction over SCL in Nevada, Plaintiff also invoked the concept of “transient jurisdiction,”

| arguing that there was jurisdiction over SCL in Nevada because Plaintiff served the complaint on
| Michae! Leven, who was acting CEO of SCL at the time, at his office in Las Vegas. See Pl. Opp.

filed on 2/28/11, at 10, 14.

As the Nevada Supreme Court observed in granting SCL's Petition for Writ of
Mandamus, Plaintiff argued that SCL could be found to be ‘;prescnt” in Nevada and therefore
subject to general jurisdiction “based on the acts taken in Nevada to manage petitioner’s

| operations in Macau.” Nevada Supreme Court Order, Ex. C hereto, at 1. But Plaintiff did not

distinguish between the actions of LVSC as SCL’s parent corporation and the actions of SCL
itself. The Court noted that in Goodyear Dunlop Tires Operations, S.A. v. Brown, 131 8, Ct. 2846
(2011), the U.S. Supreme Court had “considered whether jurisdiction over foreign subsidiaries of
a U.S. parent corporation was proper by looking only to the subsidiaries’ conduct;‘ the Court

suggested that including the parent’s contacts with the forum would be, in effect, the same as
piercing the corporate veil.” Order at 2, The Nevada Supreme Court then noted that it was

“impossible to determine if the district court in fact relied on the Nevada parent corporation’s

| contacts in this state in exercising jurisdiction over” SCL and remanded for an evidentiary hearing

| and findings and conclusions on the issue of general jurisdiction. /d'

~ The Nevada Supreme Court’s Order makes clear that whatever officers of LVSC may

have done (if anything) to “manage” SCL’s business in Macau cannot provide a basis for

! The Coust directed this Court to consider Plaintiff’s transient jurisdiction argument only if it determined that

[ gencral jurisdiction was lacking. Orderat 3,
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asserting general jurisdiction over SCL unless Plaintiff can show that LVSC’s control was so
pervasive and complete that SCL’s corporate veil should be pierced. On remand, Plaintiff

| conceded that he could not meet the stringent standard for veil-piercing. Instead, Plaintiff offered
| two new theories of general jurisdiction. First, he argued that the actions of SCL directors and
officers, including Messrs. Adelson and Leven, in supposedly managing SCL’s Macau affairs in
Nevada could provide a basis for general jurisdiction, apparently under the theory that SCL’s “de
facto” executive headquarters is located in Nevada. Second, Plaintiff argued that LVSC acted as

SCL’s agent for some purposcs and that LVSC's activities in Nevada as SCL’s purported agent
could provide a basis for general jurisdiction. See 9/27/11 Hr'g Tr. at 21:3-10; 26.

The Court allowed Plaintiff to take discovery on these two general jurisdiction theories, It
permitted Plaintiff to take the depositions of Messrs. Adelson and Leven, who were identified as
serving simultaneously as both LVSC and SCL officers and/or directors, conceming the work

they performed directly for SCL and any work they performed on behalf of or for SCL in their

| capacities as LVSC officers and directors. Plaintiff was also allowed to take Mr. Goldstein’s
deposition even though Mr. Goldstein has never been employed by SCL in any capacity, because
| Plaintiff claimed that he had actively participated in international marketing and development for

SCL while serving as an LVSC officer. See March 8 Order § 4; 9/27/11 Hr'g Tr. at 26:22-25.
Similarly, Plaintiff was allowed to take the deposition of Mr. Kay, who also was employed only
by LVSC, based on Plaintiff’s assertion that he had participated in funding efforts for SCL. March
8 Order 4 3; 9/27/11 Hr'g Tr. at 27:1-4. Given Plaintiff’s agency theory — and his concession that
he was not pursuing an “alter ego” theory — we can only assume that Plaintif’s theory is that
Messrs. Goldstein and Kay were acting as SCL’s agents in providing marketing and development
and financial services to SCL.

The document requests the Court granted were also in line with PlaintifP’s two theories.
The Court allowed Plaintiff to request documents establishing the location of SCL Board
meetings, as well as documents related to Mr. Leven’s service as acting CEO and Executive
Director of SCL during the period in question — document requests that apparently relate to
Plaintiff’s first theory. See March 8 Order, 1 6, 9. Most of the other document requests appear to
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‘any discovery into the theory that Plaintiff himself has disclaimed — namely, that LVSC

be linked to Plaintiff’s agency theory,‘ seeking documents reflecting any work performed by
LVSC in Nevada on SCL’s behalf with respect to a variety of different issues. See, e.g,, id., 19
10, 12, 15,and 18,

After SCL moved for clarification of the Court’s ruling on the scope of discovery, the
Court added that “[t}he parties are only permitted to conduct discovery related to activities that
were done for or on behalf of Sands China” and that this “is an overriding limitation on all of the
specific items” the Court had allowed. March 8 Order. By its terms, this clarification eliminated

executives, acting for the benefit of LVSC, directed and controlled SCL’s operations in Macau.
Instead, discovery was limited, as the Nevada Supreme Court’s Order dictates, to the activities of
SCL in Nevada. That includes whatever activities Messrs. Adelson and Leven undertook in
Nevada in their capacities as directors or (in Mr. Leven’s case) as an officer of SCL and whatever
activities any LVSC executive could be deemed to have undertaken in Nevada for or on behalf of
SCL, such as negotiating agreements with entertainment companies or arranging funding on
SCL’s behalf? |

A second overriding limitation on discovery is provided by the Nevada Supreme Court’s
Order, which directed this Court to “stay the underlying action, except for matiers relating to a
determination of personal jurisdiction, until a decision on that issue has been entered.” Order at 3.
Pursuant to that Order, this Court has allowed only jurisdictional discovery, Thus, any discovery
into the merits of the case is necessarily prohibited,
i
/i
i
i

2 SCL disputes Plaintiff’s argument that LVSC acted as SCL's agent when it provided certain products and
services to SCL. Those products and services were provided pursuant to o Shared Services Agreement between
LVSC and SCL. That Agreement did not purport ta crcafe an agency relationship, nor did it give SCL the right to
control the manner in which LVSC performed the services in question. Without control, there is no principal-agent
relationship, However, for discovery purposes Defendants have assumed that any services LVSC provided to SCL in
Nevada pursuant 1o the Shared Services Agreement would be deemed to have been provided “for or on behalf of
scL.”

Page 11 0f23
58596711 age

K PA2566



Holland & Hart LLP
9555 Hillwood Drive, 2ad Floor
- Las Vegas, Nevada 89134

AT - B - R T N L B N

NONON RN N NN — _ —
» SRR BB R EBHEGZET=ISGE O S = B

1108
LEGAL ANALYSIS
A, ls)ll}ig‘%NM%%TS’ OBJECTIONS AT MR. ADELSON’S DEPOSITION SHOULD BE

Most of the objections and instructions not to answer at the Melson deposition related to
questions conceming Jacobs’ termination. As the Court may recall, at one point in the deposition,
the parties called the Court for guidance as to whether Plaintiff could ask questions to support a
theory of specific jurisdiction — a theory that Plaintiff did not raise until long after the Nevada
Supreme Court issued its or&er, which he therefore waived. The Court did not expressly rule on
that issue, but did allow Plaintiff to inquire into Mr. Adelson’s actions on behalf of SCL in
terminating Jacobs. Adelson Dep. (Ex. D hereto). at 195-97. Mr. Adelson then answered a series
of questions on this issue; defense counsel cut off the questioniné only when Plaintiff insisted on
inquiring not only into what Mr. Adelson did, but also wihy he did it — on the ground that these
questions addressed the merits, rather than the narrow issue of jurisdiction.?

Defense counsel also objected to Plaiﬁtiif’s attempt to discover the content of daily and
other periodic reports supplied by SCL to Mr. Adelson in his capacity as Chairman (Adelson Dep.
at 121:11-25, 146:5-17, 160:20-161:4); to questions about the content of Mr. Adelson’s input into.
the Shared Services Agreement with LVSC (id. at 169:14-24); to the content of eeﬂain.direéﬁons
Mr. Adelson allegedly gave to Jacobs with respect to a particular individual (id. at 279:5-14); and
to questions about the automatic transfer of customer funds in the event that SCL customers from
Macau visited Las Vegas (id. at 162:22-163:5).

All of these objections should be sustained. Plaintiff was able to depose Mr. Adelson at

length about the basic facts concerning his termination - who did what, when and where. But

3 Many of the questions that Mr. Adelson declined 1o answer on advice of counsel revolved around Mr,
Adelson's conversation with Mr. Leven at the SCL roadshow in London in Janvary 2010. Mr. Adelson testified that
he had discussed his dissatisfaction with Jacobs® performance as SCL’s CEO during that conversation, Dep. at 201~
07. On advice of counsel he refused to elaborate further on the details of the conversation, See, e.g., /d, at 203:12-
15, 216:5-25, 220:12-18. He also declined to testify about how long before his termination the list of twelve reasons
for Jacobs® termination was developed (Dep. at 206:6-25, 207:22-25, 208:1-6), about the details of Mr. Leven's
authority to negotiate 8 settiement with Jacobs, or about discussions conceming the reasons for his termination (Dep.
at 234:3-10, 235:14-23, 247:5-24, 249:1-12, 253:15-254:21, 279:20-28, 280:1-9).
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his attempt to discover the details relating to his termination, including why he was terminated,
the extent to which Mr. Leven could have negotiated with him, etc., are plainly merits issues that
have no relevance to the issue of jurisdiction.“ For the same reason, Plaintiff was not entitled to
discovery into the specific contents of the reports that flowed to Mr. Adelson in his capacity as
SCL Chairman in Las Vegas or into any specific directions that Mr. Adelson might have given
Jacobs. The faet of such directions and information flow could conceivably be relevant to
Plaintiff’s theory that Las Vegas is SCL’s “de facto executive headquarters.” But the content of
the directions and the information are wholly beside the point even under Plaintifs theory.

Finally, because the Court has already rejected PlaintifPs attempt to obtain document
discovery into the so-called “automatic transfers” of funds in its March 8 Order, Plaintiff should
be precluded from asking questions about those transfers in the depositions the Court has
permitted,

Because Defendants® objections were appropriate, there is no reason to bring Mr. Adelson
back to answer questions that he declined to answer the first time around. Furthermore, giving
P!aintiff additional deposition time with Mr. Adelson to ask new questions would not yield any
benefit. Plaintiff inquired at length about the role Mr. Adelson plays as SCL’s Chairman. See,
e.g. Adelson Dep. at 53-66; 77. It is apparent from Mr. Adelson’s testimony that, in his capacity
as Chairman of SCL, Mr. Adelson participates in important corporate decisions, including the
hiring and firing of SCL executives.’ It is also clear that, as an experienced entrepreneur in the
gaming industry and in his position as Chairman of both LVSC and SCL, he was never shy about
expressing his views to Jacobs and others about a variety of SCL issues. Because he spent

approximately 50% of his time in Las Vegas, it is likely that he participated in telephonic Board

* Although Defendants continue to believe that Plaintiff waived any specific jurisdiction argument and that such an
argument fails on the merits as well, the Court need not decide that issue in order to rule on the instant Motion for
Protective Order. Even if Plaintiff could pursue his specific jurisdiction theory, discovery into the reasons for his
termination would be irrclevant to the jurisdictional jssue and thus outside the bounds of discavery allowed by the
Court,

3 Mr. Adelson testified repeatedly that virtually every decision or piece of advice he gave with respect to SCL
was made wearing his “hat” as SCL's Chairman. See Adelson Dep. at 155:16-156:7, 165:14-25, 176:5-177:25. As
he explained, he owes a fiduciary duty to SCL and its sharcholders to ensure that whatever he does as Chairman is in
the best interests of SCL.,
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| SCL from Las Vegas.® To the extent any of that is relevant — which it is not for the reasons
| outlined below — Plaintiff has all of the evidence he needs from Mr. Adelson’s deposition

| understandably interested in that issue from a merits perspective, it has very little to do with the
| issue of jurisdiction. Having chosen to waste a great deal of time on that issue, Plaintiff should

| B.  PLAINTIFF’S THEORY THAT LAS VEGAS WAS THE “DE FACTO”

| because no matter what facts Plaintiff may develop about what Mr. Adelson did in Las Vegas in
his capacity as SCL’s Chairman, Plaintiff still will not be able to sustain his theory that this Court
has general jm’is&iction over SCL because its “de facto” executive headquarters is supposedly
jocated in Las Vegas. '

| necessary to establish general jurisdiction is high”). This standard is met only by “continuous

| spent 50% of his time in Las Vegas. Dep. ut 131:21-25, 248:4-11. Further inquiry to pin down his location would
| not only be futile but wholly irrelovant to the jurisdictional analysis, which focuses on where SCL's principal place of
| business was — not on where the company's Chairman happened to be at particular points in time,

| ssso61_t

meetings from Las Vegas and made decisions, participated in discussions, or provided advice to

concerning his involvement with SCL’s affairs.

Furthermore, if Plaintiff has more questions regarding jurisdiction to ask of Mr, Adelson,
he has no one but l_)irnsclf to blame for not asking them during the deposition in Scptember.
Plaintiff spent an inordinate amount of time on the issue of his termination. While Plaintiff is

not be able to force Mr. Adelson to sit for yet another deposition to ask questions that could have
been asked the first time around.

EXECUTIVE HEADQUARTERS OF SCL FAILS AS A MATTER OF LAW

Defendants also seek a protective order against any further deposition of Mr. Adelson,

“The standard for general jurisdiction is an exacting standard, as it should be, because a
finding of general jurisdiction permits a defendant to be haled into court in the forum state to
answer for any of its activities anywhere in the world.” CollegeSource, Inc. v. AcademyOne, Inc.,
653 F.3d 1066, 1074 (5th Cir. 2011) (internal quotations omitted); Budget Rent-A-Car v. Eighth
Judicial Dist., 108 Nev. 483, 835 P.2d 17, 19 (1992) (“[t]he level of contact with the forum state

6 Defendants offered in March 2012 to stipulate that Messrs. Adolson and Leven attended all telephonic SCIL,
Board mestings from Las Vogas and that offer still stands. As Mr. Adelson’s deposition shows, he generally could
not recall where he happened to be when he had specific conversations relating to SCL, aithough he noted that he
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i corporate operations within a state [that are] thought so substantial and of such a nature as to
Justify suit aga%nst [the defendant] on causes of action arising from dealings entirely distinct from
those activities.” Int'l Shoe Co; v. Washington, 326 U.8, 310, 318 (1945). See also Helicopteras
| Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 415 (1984) (the defendant’s contacts with
| the forum state must be “continuous and systematic” to warrant the exercise of general
| jurisdiction); 4 Federal Practice and Procedure § 1067.5, at 507 (“the defendant must be engaged
in longstanding business in the forum state, such as marketing or shipping products, or
performing services or maintaining one or more offices there; activities that are less extensive

| than that will not qualify for general in personam jurisdiction™).

The fact that the defendant purchases goods and services in the forum for use elsewhere is
not the type of contact that will give rise to general jurisdiction. As the Court explained in
Helicopteros, “mere purchases [made in the forum state], even if occurring at regular intervals,
are not enough to warrant a State’s assertion of [general] jurisdiction over a nonresident
corporation in a cause of action not related to those purchase transactions.” /d. at 418. Thus, the |
fact that SCL purchases goods or services from Nevada entities for use in Macau cannot provide a
basis for asserting general jurisdiction over SCL in a dispute that is unrelated to those good or
services.

In the recent Goodyear case, the Supreme Court also held that “even regularly occurring
sales of a product in a State do not justify the exercise of jurisdiction over a daim unrelaied to
those sales.” 131 8. Ct. at 2857 n.6; see also id. at 2856. Instead, it is only where a corporation
can be viewed as being “at home” in a particular forum that it is appropriate to subject it to
general jurisdiction there. /d. at 2851. Goodyear explains that “[flor an individual, the paradigm
forum for the exercise of general jurisdiction is the individual’s domicile; for a corporation, it is
an equivalent place, one in which the corporation is fairly regarded as at home.”? Id. at 2853-54,
The citation the Court provided for that proposition identifies a corporation’s place of
incorporation and principal place of business as the “*paradigm]’ bases for the exercise of
general jurisdiction.” Id.

v/
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Here, of course, neither SCL’s place of incorporation nor its principal place of business is
in Nevada, Plaintiff argued in the Nevada Supreme Court that Nevada should be deemed SCL’s
“de facto executive headquarters” because SCL was supposedly managed from Las Vegas. After
the Nevada Supreme Court’s ruling, however, it is clear that (absent veil-piercing) Plaintiff cannot
rely on whatever “directions” LVSC executives may have given to SCL to sustain their claim that
Las Vegas is SCL’s “de facto executive headquarters.” Instead, Plaintiff can look only to the
actions of SCL’s own directors and officers in Nevada, Only two individuals who resided in
Nevada served on SCL’s Board or held a post as an SCL officer during the relevant period — Mr.
Adelson, who was and is SCL’s non-executive Chairman, and Mr. Leven, who was a Special
Advisor to the SCL Board until Jacobs was terminated, when he assumed the role of acting CEO
for a period of time. See 2/25/11 Aff. of Anne Salt, Ex. E hereto, 7 3,4. Both Mr. Adelson and
Mr. Leven traveled frequently to Macau, Hong Kong and other places outside Nevada to
discharge their obligations to SCL.7 But even if we assume that both gentlemen attended all
telephonic SCL Board meetings in Nevada and frequently carried out their SCL duties in Nevada,
that is not nearly enough to subject SCL to general jurisdiction here.

Plaintiff’s “de facto executive headquarters™ theory appears to be Based on a sixty-year old
U.S. Supreme Court decision, Perkins v. Benguet Consolidated Mining Co., 342 U.S, 437 (1952).
That case involved a mining company that was incorporated under Philippine lﬁw and owneﬂ
mining properties in the Philippines. During World War 1, its operations were “completely
halted” when the Philippine Islands were occupied by the Japanese. Id. at 447. During that
period, the president of the company, who was also the general manager and principal
stockholder, returned home to Ohio, where he conducted all of the company’s (limited) business
operations. /d at 448. The U.S. Supreme Court held that there was general jurisdiction over the
company in OChio under these unusual circumstances. But nothing in the decision suggests that

7 In March 2012, Defendants offered to stipulate that in 2009, Mr. Adelson mede six trips to Macau, three to Hong
Kong and one to mainland China. In 2010, through October 20, he made five trips to Macau, one to Hong Kong and
one to mainland China. Similarly, they offered to stipulate that in 2009, Mr, Leven made five trips to Macau and two
to Hong Kong, while from January 1-October 20, 2012, he made four trips to Macau and two to Hong Keng. See also
Adelson Dep. at 35; 26 (1 do an awful lot of traveling, quite an unusually larpe number of hours, and ~ 1 conduct
my business from wherever I'm located™). Mr. Adelson also testified that he and Mr. Leven were in London for
SCL's “roadshow” when it made its initial public offering, Dep. at 199.
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the Court would have found general jurisdiction over the company in Ohio had the Philippine
mines remained in operation merely because the company’s president and principal stockholder
spent some or even all of his time in Ohio.

To the extent there is any ambiguity in the Perkins decision itself, the current Court's
discussion of Perkins in Goodyear climinates it. As noted above, in Goodyear the Supreme
Court equated general jurisdiction for a corporation with the corporation®s place of incorporation
or principal place of business — a place where the company is “at home.” The Court concluded
that Perkins fit within this construct because “Ohio’s exercise of general jurisdiction was
permissible in Perkins because ‘Ohio was the corporation’s principal, if temporary, place of
business.”” /d. at 2856 (quoting Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 779-80 n.11
(1984). The Court distinguished the case before it from the situation in Perkins because ‘[u]nlike
the defendant in Perkins, whose sole wartime activity was conducted in Ohio, petitioners are in no
sense at home in North Carolina.” Id. at 2857 (emphasis added).

In this case, all of SCL’s casino and hotel operations are overseas, as are all of the officers
and employees who are respoxisiblc for carrying on SCL’s day-to-day business. See 7/23/11 Salt
Aff. 11 5, 7. Under these circumstances, SCL cannot be deemed to be “at home” in Nevada
simply because, during the relevant time period, two of its directors and/or officers were also
directors or officers of SCL’s parent company and were based in Las Vegas, where the parent
company has its headquarters. In Gordon v. Greenview Hosp., Inc., 300 S.W.3d 635, 650 (Tenn.
2009), the Tennessee Supreme Court rejected a similar argument, noting that “[i]n this age of
electronic communications, telecommuting, and distributed management, the fact that [the
subsidiary’s] officers and directors maintain offices in Tennessee twherc the parent company was
headquartered] does not, by itself, lead to the conclusion that the corporation has continuous and
systematic contact with Tennessee or that the corporation is conducting business within the state.”
Accord Mattel, Inc. v. MGA Enter., Inc., 782 F. Supp. 2d 911, 1015 (C.D. Cal, 2011) (no general
jurisdiction over a Mexican subsidiary in California because the CEO, who served both the parent
and subsidiary, resided in California).

n
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Indeed, that has been the law for nearly a century. In Riverside & Dan River Cotton Mills
v, Menefee, 237 U.S. 189, 195 (1915), the Supreme Court held that “the mere fact that an officer

i of a corporation may temporarily be in the state or even permanently reside therein, if not there

for the purpose of transacting business for the corporation, or vested with authority by the

corporation to transact business in such state, affords no basis for acquiring jurisdiction.” See

also Joseph Walker & Sons v. Lehigh Coal & Nav. Co., 167 N.Y.8.2d 632, 634 (N.Y. Sup. Ct.
1957) (“It is settled that if a corporation is not doing business here the mere fact that its officers

may be found in this State, and even reside here, does not bring the corporation within the State's
jurisdiction.”) (citing Menefee). Recently, in Kuvedina, LLC v. Pai, 2011 WL 5403717 at *4

i (N.D. Il Nov, 8, 2011), the court applied the basic principle set forth in Menefee to the

hypothetical situation where the president of a small business based in Illinois lives just across the
border in northern Indiana. The court noted that “[ulnless the company ifself has sufficient

| contacts in the Northern District of Indiana, it would not be subject to personal jurisdiction there

even though its president resides there.”

| So oo, in this case, the fact that Messrs. Adelson and Leven lived in Las Vegas during the
period in question and therefore sometimes carried out their duties with respect to SCL in Las
Vegas does not provide a basis for the assertion of general jurisdiction over SCL. Neither Mr.

| Adelson nor Mr. Leven was in Las Vegas at the behest of SCL to transact business on SCL’s
| behalf in this State. Accordingly, the mere fact that they may have been here from time to time

| when they carried out their duties for SCL cannot possibly provide a basis for asserting general

jurisdiction over SCL.

| C.  DEFENDANTS’ OBJECTIONS AT MR. GOLDSTEIN'S DEPOSITION SHOULD

BE SUSTAINED

As in Mr. Adelson’s deposition, the majority of the objections and instructions not to
answer in Mr. Goldstein’s deposition were in response to questions about Jacobs® termination.
See, e.g., Goldstein Dep, (Ex. F hereto) at 41:15-24, 104:3-13, 107:8-109:4, 142:10-15, 173:25-
i?’l:l, 197:5-13, 198:5-13, 198:1-7, 203:12-16, 228:9-17, and 251:20-23. Defense counsel also
objected and instructed Mr. Goldstein not to answer when Plaintiff’s counsel asked a variety of
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questions about Mr. Goldstein’s knowledge or actions with respect to specific SCL customers and
thh respect to SCL’s recruitment of Ed Tracy, who replaced Jacobs as CEO. See, e.g., id. at
80:19-81:1, 88:18-89:1, 119:5-20, 215:17-316:9, 217:3-6, 177:5-19, 250:11-21. At \one point,
Plaintiff’s counsel explained that these questions were designed to “demonstrat{e] who was really
calling the shots. . . which goes to the jurisdictional point.” Id. at 111:13-16, In fact, throughout
the deposition, Plaintiff repeatedly asked Mr. Goldstein whether he (or other LVSC executives)
had directed or controlled SCL's actions in Macau with respect to certain customers or issues.

Defendants’ objections relating to questions concerning Jacobs® termination should be
sustained for the reasons outlined above: discussions between Mr. Goldstein and Jacobs about
their respective employment agreements (Goldstein Dep. at 142:10-17 and 144:6-10), about what
tensions there may have been between Messrs. Leven and Jacobs (104:4-13), about why Jacobs
was leaving (107:8-10) all go to the merits of Jacobs’ claims, rather than the jurisdictional issue.

Defendants® other objections should be sustained because Plaintiff*s whole approach to
Mr. Goldstein’s deposition was fundamentally flawed. Mr, Goldstein was never employed in any
capacity by SCL.® Plaintiff’s old theory, before the Nevada Supreme Court’s ruling, was that
LVSC executives, including Mr. Goldstein, directed and controlled SCL’s operations from Las
Vegas to such an extent that Las Vegas should be deemed SCL’s “de facto executive
headquarters.” But, for the reasons outlined above, after the Supreme Court’s ruling, Plaintiff can
no longer rely on that theory unless he is prepared to argue that SCL is LVSC’s alter ego — a
burden Plaintiff has specifically disclaimed. See 9/27/11 Hr’g Tr. at 26:1-5 (“And so we are not
saying alter ego, We don’t care about alter ego yet, but we do care of whether the people in Las
Vegas Sands Corp. are acting as an agent and performing functions” for SCL).

Instead, Plaintiff’s theory is that LVSC acted as an agent of SCL, which would require
proof that (contrary to the ordinary relationship between a parent and its subsidiaq\() LVSC acted
subject to the direction and control of SCL. See Hunter Mining Labs., Inc. v. Management
Assistance, Inc., 763 P.2d 350, 352 (Nev. 1988) (“In an agency relationship, the principal

8 Mr. Goldstein did scrve as a director of VML during the period in question, See 10/4/11 Affidavit of John
Morland, § 4 (noting that Mr. Goldstein has been a director of VML since 2002).
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28 l be permmed to question Mr. Leven about the details of specific events that occurred during

| possesses the right to control the agent’s conduct. Restatement (Second) of Agency § 14
(1958)"). In fact, when Plaintiff persuaded the Court to allow him to take Mr. Goldstein’s

| 5 (arguing that LVSC employees acting on behalf of SCL did so as subagents of LVSC, which
| presumably acted as SCL’s agent).

L -2 - B B - W ¥ S A T

| least, when virtually all of the questions Plaintiff asked Mr. Goldstein were focused on whether
he, in his capacity as a senior LVSC officer, directed or controlled SCL’s actions in Macau.

-~
E-9

| reason) more than a year ago. Having spent a great deal of Mr. Goldstein’s deposition on that
| abandoned theory and on Jacobs termination, Plaintiff should not be able to oompel Mr.

D. THE COURT SHOULD ENTER A PROTECTIVE ORDER WITH RESPECT TO

bt
0

before the upcoming Leven deposition on December 4, Accordingly, defense counsel will adopt

the same procedure used at the Adelson and Goldstein depositions, making objections as

$859673 1

deposition, he did so on the basis that Mr, Goldstein performed services on behalf of SCL in
Nevada as SCL's agent. See 9/27/11 Hr'g Tr. at 26:23-25; Jacobs® Opp. to Sands China Ltd.’s
Motion for Clarification of Jurisdictional Discovery Order, filed on October 12, 2011, at 5-6 & n,

Based on Plaintiff’s arguments and his representations to the Court, Defendants expected
that Plaintiff"s deposition of Mr. Goldstein (and of Mr. Kay) would focus on determining what, if
anything, Mr. Goldstein did on behalf of SCL in Nevada and whether whatever he did in Nevada

was done pursuant to SCL's direction and control. Thus, Defendants were surprised, to say the

Plaintiff should not be able, at this late stage, to resurrect a theory he abandoned (for good

Goldstein to sit for any addmonal deposition time,

THE REMAINING DEPOSITIONS

We recognize that the Court’s schedule may not permit it to hear Defendants’ Motion

appropriate and instructing the witness not to answer where counsel believes that Plaintiff's
questions go beyond the bounds of the limited jurisdictional discovery this Court has permitted,
We also recognize that the Court may not be able to rule on specific questions that are yet to be
asked and that, if objections are made during the Leven deposition, we will address those specific
| objections in supplemental briefing; however, for the reasons outlined above, Plaintiff should not
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should be allowed to ask Mr. Leven about the scope of his duties as Special Advisor to the SCL
Board and then acting CEO — about who did what, when and where, Plaintiff should not be
permitted to turn what should be a relatively simple jurisdictional deposition into a lengthy

t exploration into the merits of his claims, Furthermore, for the reasons outlined in Part llI-B

O 0 ~N & b W N

i where the witness happened to be when those actions were discussed or decided upon.

| did in Nevada under the direction and control of SCL to assist SCL in obtaining financing.
Plaintiff should not be able to ask if Mr. Kay gave direction to SCL, since that would be contrary

| Goldstein depositions and instructed the witnesses not to answer, those objections are sustained;

may only inquire into the facts regarding activities undertaken for or on behalf of SCL that are
| relevant to jurisdiction — such as who did what, when and where — and may not inquire into

| merits issues such as the reasons for Jacobs’ termination; and

Jacobs’ tenure as SCL’s CEO or about the reasons why Jacobs was terminated. At most, Plaintiff

above, Plaintiff cannot show general jurisdiction over SCL simply by pointing to the fact that Mr,
Leven performed some or even alf of his duties for SCL while he happened to be in Las Vegas.”
Thus, Plaintiff has no need to go through the same exercise with Mr. Leven that he did with Mr,

Adelson — attempting to dissect various actions taken for or on behalf of SCL and then asking

‘With respect to Mr. Kay, Plaintiff should be limited to asking what (if anything) Mr. Kay

to Plaintiff’s own theory that LVSC and its employees acted as “agents” for SCL in Nevada
Iv.
NCLUSION
For the foregoing reasons, Defendants urge the Court to enter an order providing that:
(1)  To the extent that Defendants objected to PlaintifPs questions in the Adelson and

(2)  The Adelson and Goldstein depositions are concluded and no further jurisdictional

discovery may be taken from either witness;
(3)  Inthe remaining depositions, and in accordance with the March 8 Order, Plaintiff

(4}  Mr, Kay’s deposition shall be limited to an inquiry into his activities for or on

’ Defendamts offered to stipulate that Mr. Leven carried out the duties normally associated with 8 CEO during
the period in which he was SCL's acting CEO and that he canducted some of these activities while physically located
in Nevada, although he also traveled frequently to Macau during his tenure.
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1 §i behalf of SCL in Nevada, in accordance with the March 8 Order, and shall not seek information
2 1 about any purported “directions” Mr. Kay or any other LVSC executive may have given.in his
3 || capacity as such to SCL personnel in Macau about activities in Macau.
4 DATED November 26, 2012,
N hew F20 4
5 -
6 / Ro hfnCassnty Esq,
iland & Hart LLP
71 9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
8 Attorneys dfor Las Vegas Sands Corp. and Sands
China Lt
9 -and-
J. Randall Jones, Esq.
10 Mark M. Jones, Esq.
Kemp Jones & Coulthard, LLP
i1} 3800 Howard Hughes Parkway, 17th Floor
i Las Vegas, Nevada 89169
12 Attorneys for Sands China, Ltd.
13
14
15 |
16
17
18 |
19 |
20 §
21
22
23
24 |
25
26
27 | ’
28 /
Page 22 of 23
$859671_1

PA2577



1 ] CERTIFICATE OF SERVICE
2 Pursuant to Nev. R. Civ. P. 5(b), I certify that on November 26, 2012, [ served a true and
3 {| correct copy of the foregoing DEFENDANTS * MOTION FOR a PROTECTIVE ORDER via
4 || e-mail and by depositing same in the United States mail, first class postage fully prepaid to the
S || persons and addresses listed below: |
6
James J. Pisanelli, Esq.
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DISTRICT COURT
CLARK COUNTY, NEVADA

STEVEN C. JACOBS,
Plaintiff,

vs. CASE NO. A-10-627691
LAS VEGAS SANDS CORP., a
Nevada corporation; SANDS
CHINA LTD., a Cayman Islands
corporation; DOES I through
X; and ROE CORPORATIONS I
through X,

pefendants.

AND RELATED CLAIMS

W Ty St St S o Nl Tt Nct? Nttt gt W? gt gt Nl g Wpea

VIDEOTAPE AND ORAL DEPOSITION OF SHELDON ADELSON
LAS VEGAS, NEVADA
THURSDAY, SEPTEMBER 6, 2012

HIGHLY CONFIDENTIAL

REPORTED BY: CARRE LEWIS, CCR NO. 497

JOB NO. 165201
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SHELDON ADELSON - 9/6/2012
Page 2

m " .

DEPOSITION OF SHELDON ADELSON,
taken at 3883 Howard Hughes Parkway, Suite 800,
Las Vegas, Nevada, on Thursday, September 6, 2012,
at 10:26 a.m., before Carre Lewis, Certified Court
Reporter, in and for the State of Nevada.

APPEARANCES:
For the Plaintiff:

PISANELLI BICE, PLLC

BY: JAMES PISANELLI, ESQ. ;
BY: TODD BICE, ESQ. ;
BY: DEBRA SPINELLI, ESQ. ;
3883 Howard Hughes Parkway, Suite 800

Las Vegas, Nevada 89169

(702) 214-2100

jpp@pisanellibice.com

tlb@pisanellibice.com

dls@pisanellibice.com

see@pisanellibice.com

For Las Vegas Sands and Sands China Limited:

HOLLAND & HART LLP

BY: STEPHEN PEEK, ESQ. i
9555 Hillwood Drive, 2nd Floor

Las Vegas, NV 89169

(702) 669-4600

speek@hollandandhart.com

For Sands China Limited:

MUNGER, TOLLES & OLSON LLP

BY: HENRY WEISSMANN, ESQ.

355 South Grand Avenue, 36th Floor

Los Angeles, California 90071-1560

{(213) 683~-9150 :
henry.weissmann@mto.com |
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* CONFIDENTIAL *

PA2581



SHELDON ADELSON - 9/6/2012
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A —

APPEARANCES (continued):
For Sheldon Adelson, Las Vegas Sands:
LAS VEGAS SANDS CORP.
BY: 1IRA H. RAPHAELSON, ESQ.
GLOBAL GENERAL COUNSEL
3355 Las Vegas Boulevard South
Las Vegas, Nevada 89109
{702) 733-5503
ira.raphaelson2lasvegassands.com
For Sheldon Adelson:
REED SMITH
BY: JAMES L. SANDERS, ESQ.
1901 Avenue of the Stars, Suite 700
Los Angeles, CA 90067-6078
(310) 734-5299
jsanders@reedsmith.com (

gy
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Telephonic appearance:
JUDGE ELIZABETH GONZALEZ
The Videographer:

Litigation Services

By: Dustin Kittleson

3770 Howard Hughes Parkway, Suite 300
Las Vegas, Nevada 89169

(702) 314-7200

17
18

19
20
21
22
23
24
25 §

Also Present:

A Bicha S WA L Faaees

* CONFIDENTIAL *

Steven Jacobs

e —

e Lo o oWl Al Nl Wi

R T S

PA2582



O X 3 O U s W N

ST ST S S N T s e R e R R ¥ e T
n e W N = O W 0 U Wy RO

WITNESS:

SHELDON ADELSON - 9/6/2012

A " ———

INDEKX
SHELDON ADELSON

EXAMINATION

By Mr.

Pisanelli
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SHELDON ADELSON - 9/6/2012

— Page 5
Sheldon Adelson ;
Jacobs vs. Las Vegas Sands }
Thursday, September 6, 2012 ;
Carre Lewis, CCR No. 497

EXHIBITS !
NUMBER paGE ||

Exhibit 1 Shared Services Agreement 171
Exhibit 2 Termination Letter 239 t
Exhibit 3 Notification of Termination 254 ;
;

with Cause
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'SHELDON ADELSON - 9/6/2012

LAS VEGAS, NEVADA; THURSDAY, SEPTEMBER 6, 2012;
10:26 A. M.
~0Qo~

THE VIDEOGRAPHER: This is the beginning of
Videotape No. 1 in the deposition of Sheldon Adelson
in the matter of Jacobs versus lLas Vegas Sands
Corporation, held at Pisanelli Bice on September 6,
2012, at 10:26 a.m.

The court }eporter is Carre Lewis. I'm
Dustin Kittleson, the videographer, an employee of 10:27
Litigation Services. This deposition is being
videotaped at all times unless specified to go off
.the video record.

Would all present please identify
themselves beginning with the witness.

THE WITNESS: Sheldon Adelson.

MR. PEEK: Stephen Peek, with Holland &
Hart, representing Las Vegas Sands Corp. and Sands
China Limited. And also with me here today is
Mr. Adelson's general counsel, for -- 10:27

THE WITNESS: LVS's general counsel.

MR. PEEK: -~ for Las Vegas Sands Corp.

MR. WEISSMANN: I'm Henry Weissmann, for
Sands China.

MR, SANDERS: 1I'm Jim Sanders from Reed

S S PN Py AR 1 4 S . A VIR $57 0. SR VP o 0 - TS oL Tt

* CONFIDENTIAL *
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SHELDON ADELSON - 9/6/2012
Page 7

ZacE=my

Smith. I'm Mr. Adelson's personal attorney, though

I'm not appearing in this litigation,

A 0

MR. RAPHAELSON: I'm Ira Raphaelson. I'm
the corporate general counsel for Las Vegas Sands |
Corxrp.

MS. ELSDEN: Sarah Elsden, Pisanelli Bice,

W 00 w3 U s W N

NN RRNRN S e et e el et ek fed el
n b W N O W 0w L s W = O

litigation paralegal.

MR. BICE:
plaintiff,
MR. JACOBS:

Todd Bice on behalf of

Steve Jacobs, plaintiff.

MS. SPINELLI: Debra Spinelli.

MR. PISANELLI:

of Steven Jacobs.

THE VIDEOGRAPHER:

please swear in the

Whereupon --

witness,

SHELDON ADELSON

James Pisanelli on behalf

Will the court reporter

having been first duly sworn to testify to the

truth, was examined and testified as follows:

MR. BICE:

Mr. Peek, you and I had a conversation, actually a

Before we begin any examination,

couple of conversations this morning about the

possibility of Mr. Adelson showing up with
bodyguards today. I informed you that I would not

have any objection to one or more bodyguards being

A oM A LI R 000 DO A VR

* CONFIDENTIAL *
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SHELDON ADELSON - 9/6/2012
Page 8

l . /
present in the room, but I did object if those \

gentlemen are armed. I understand today that there

are two armed security guards in my lobby. I have
asked you to ask them to leave the premises or at
least go down to the downstairs lobby and wait,

assuming they do not want to‘get rid of their

firearms. I've understood from you that they refuse
to do that and they refuse to leave,
Is that an inaccurate recital of anything
we've discussed or the state of events as we sit 10:29
here now?
P MR. PEEK: Well, a couple of things. One

is I asked if they could stay in the elevator lobby

here in the entrance to your suite, and you said, of
course, "No." We didn't discuss the downstairs
lobby, but I don't think that would change things,
and they have no place to deposit their weapons. |
Mr. Adelson travels with security wherever he goes,
whatever he does.

THE WITNESS: Twenty-four hours a day. 10:29

MR. PEEK: And he does that because he is
probably one of the highest profile Jews in the
United States and there is a concern about that. He
is also a very wealthy individual and there are

concerns about that. 8So he always travels with

P e o ————— Z A S YO A Aol e b o A
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SHELDON ADELSON - 9/6/2012

security and has not left them.

MR. PISANELLI: I'm appreciative ==

THE WITNESS:

Mr. Pisanelli?

What are your concerns,

MR. PISANELLI: Mr. Adelson, I don't ~-

Mr. Bice and I do not permit firearms inside of the

premises of the place where we employ people --

THE WITNESS:

How often do you get somebody

that really requires it?

MR. PISANELLI: ~~ and I'm not comfortable

allowing anyone to have firearms in our place of

business.

THE WITNESS:

Are you afraid they are going

to shoot at you or something?

MR. PISANELLI: Do you want to get the

Court on the phone?

MR. PEEK: Sure.

THE WITNESS:

on the record.

I would like to put something

MR. PISANELLI: Okay.

THE WITNESS:

First of all, I apologize for

being late, because I had an operation a couple days

ago on my eyes, not cosmetic, but a required

operation, and the -- part of it broke apart, it

appears, so I had to take pictures. My wife, who is

T ——t

* CONFIDENTIAL *

10:30

10:30

PA2588



O O ) o W ol W N s

I N N N T N T o S Y S
B o& W N B O W O ~d K (o W N = O

SHELDON ADELSON - 9/6/2012

Page 10

alsc a physician, had to take pictures and transfer
them to the doctor, the surgeon who did it in
Los Angeles. I should be going there today, but
because of this commitment I will be here today. So
I want it to be known that my wearing glasses is not
for cosmetic purposes, but because the glare of both
interior lights and the exterior light irritates an
already --

MR. PEEK: Inflamed eye.

THE WITNESS: -- inflamed eyes. ©10:31

MR. PISANELLI: Thank you for that
explanation.

As you sit here -~

THE WITNESS: Aand I would ask that -- I
know that since your plaintiff has a reputation of
disclosing everything to the public, I ask that the
explanation as to why my sunglasses are on accompany
any whole or partial release of this videotape.

MR. PISANELLI: I will tell you that I'm
not going to engage in a debate of any hyperbole or 10:32
insults, true or false, about Mr. Jacobs.. I think
you are ill-informed about releasing information to
tﬁe_press, but I understand your position and I
appreciate you sharing it with me.

From a physical perspective, Mr. Adelson,

o

* CONFIDENTIAL *
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SHELDON ADELSON - 9/6/2012

Page 130

travel east to Europe and Israel and I travel to the
Far East or like to other potential locations with
different time zones, in the Far East and in
different parts of Asia.

Q. Where do the board meetings of SCL take
place?

A. Usually at -~ there is a combination of
telephone meetings, so wherever people are. The
in-person meetings typically take place at the

Venetian Macau, and I think once in a great while in

“either Hong Kong or Singapore.

Q. You told us earlier that as chairman you
have run thesa meetings; ias that right?

A, That's correct.

Q. Where are you during these meatings?

A. Sitting in the room in which the board
meeting is held.

Q. Here in Las Vegas?

A. No, no, no. We never had an SCL board
meeting in Las Vegas. We have had -- I have
telephone -- telephonic meetings in any of my eight
or ten cffices, either in the air or on the ground,
outside in commercial office buildings or my home
offices, but we have never had an SCL meeting in

Las Vegas.

* CONFIDENTIAL *
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SHELDON ADELSON - 9/6/2012

examination.

MR. PEEK: I understand.

THE WITNESS: I take that from your
predecessor, who religiously had a limit from 9:00
or 10:00 till 5:00, even with an hour, an
hour-and-a-half lunch.

BY MR. PISANELLI:
Q. Talking about Mr., Campbell?
A, Yes.

MR. PEEK: I will talk to you about it,
Jim.

MR. PISANELLI: All right./ Go off the
record.

THE VIDEQOGRAPHER: Off the record at 7:32.

{Deposition concluded at 7:32 p.m.)

OO~
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SHELDON ADELSON - 9/6/2012

CERTIFICATE OF DEPONENT
PAGE LINE CHANGE REASON

% * * P *

I, Sheldon Adelson, deponent herein, do hereby
certify and declare the within and foregoing
transcription to be my deposition in said action;
under penalty of perjury; that I have read,
corrected and do hereby affix my signature to said
deposition. ’

Sheldon Adelson, Deponent Date

=t

* CONFIDENTIAL *
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SHELDON ADELSON - 9/6/2012

Page 286

CERTIFICATE OF REPORTER

STATE OF NEVADA )
’ )88
COUNTY OF CLARK

I, Carre Lewis, a duly commissioned and licensed

Court Reporter, Clark County, State of Nevada, do
hereby certify: That I reported the taking of the
deposition of the witness, Sheldon Adelson,
commencing on Thursday, September 6, 2012, at
10:26 a.m.

That prior to being examined, the witness was,
by me, duly sworn to testify to the truth. That I
thereafter transcribed my said shorthand notes into
typewriting and that the typewritten transcript of
said deposition is a complete, true and accurate
transcription of said shorthand notes.

I further certify that I am not a relative or
employee of an attorney or counsel of any of the
parties, nor a relative or employee of an attorney
or counsel involved in said action, nor a person
financially interested in the action.

IN WITNESS HEREOF, I have hereunto set my hand,
in my office, in the County of Clark, State of
Nevada, this 17th day of September 2012.

it

| S

CARRE LEWIS, GCR NO. 497

* CONFIDENTIAL *

PA2593



EXHIBIT 4



DISTRICT COURT
CLARK COUNTY, NEVADA

STEVEN C. JACOES,
Plaintiff,
vs.

LAS VEGAS SANDS CORP., a
Nevada corporation; SANDS
CHINA LTD., a Cayman Islands
corporation; DOES I through
X:; and ROE CORPORATIONS I
through X,

Defendants.

AND RELATED CLAIMS

B I e P P S g W W W MR A T L

CASE NO. A~10-627691

VIDEOTAPE AND ORAL DEPOSITION OF MICHAEL LEVEN

VOLUME II
PAGES 268~456
LAS VEGAS,

NEVADA

FRIDAY, FEBRUARY 1, 2013

REPORTED BY:

JOB NO.

CARRE LEWIS, CCR NO. 497

173048
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MICHAEL LEVEN, VOLUME II - 2/1/2013

DEPOSITION OF MICHAEL LEVEN,

Page 269

taken at 3883 Howard Hughes Parkway, Suite 800,
Las Vegas, Nevada, on Friday, February 1, 2013, at
11:24 a.m,, before Carre Lewis, Certified Court

Reporter, in and for the State of Nevada.

APPEARANCES:
For the Plaintiff:

PISANELLI BICE, PLLC
BY: TODD BICE, ESQ.
BY: ERIC T. ALDRIAN, ESQ

3883 Howard Hughes Parkway, Suite 800

Las Vegas, Nevada 89169
(702) 214-2100
tlb@pisanellibice.com
see@pisanellibice.com
eta@pisanellibice.com

For Las Vegas Sands and Sands China Limited:

HOLLAND & HART LLP
BY: STEPHEN PEEK, ESQ.

- 9555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89169
(702) 669-4600
speek@hollandandhart.com

For Sands China Limited:

KEMP, JONES & COULTHARD, LLP
BY: MARK JONES, ESQ.

3800 Howard Hughes Parkway, 17th Floor

Las Vegas, Nevada 89169
(702) 385-6000
m.jones@kempjones.com
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LITIGATION SERVICES & TECHNOLOGIES - (702) 648-2595
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Page 270

APPEARANCES (continued):
For Sheldon Adelson, Las Vegas Sands:

LAS VEGAS SANDS CORP.

BY: IRA H. RAPHAELSON, ESQ.
GLOBAL GENERAL COUNSEL

3355 Las Vegas Boulevard South
Las Vegas, Nevada 89109

(702) 733~-5503
ira.raphaelson2lasvegassands.com

The Videographer:

Litigation Services

By: Benjamin Russell

3770 Howard Hughes Parkway, Suite 300
Las Vegas, Nevada 89169

(702) 314~7200

Also Present:
Steven Jacobs

£

LITIGATION SERVICES & TECHNOLOGIES - (702) 648-2595
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MICHAEL LEVEN, VOLUME II - 2/1/2013

———— Page 271
INDEZX 5
WITNESS: MICHAEL LEVEN
EXAMINATION PAGE
By Mr. Bice 278
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LITIGATION SERVICES & TECHNOLOGIES - (702) 648-2595
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— Page 272
i
Michael Leven
Jacobs vs. Sands
| Friday, February 1, 2013 %
Carre Lewis, CCR No. 497 :
EXHIBITS
NUMBER ‘ PAGE
Exhibit 11 E-Mail; LVS00235110 279
Exhibit 12 Steve Jacobs Offer Terms 285
and Conditions; LVS00133027
Exhibit 13 E-Mail String; LVS00127168 286
Exhibit 14 E-Mail String; LVS00127504 291
- 507
Exhibit 15 E-Mail String; LVS0012429 297
Exhibit 16 E-Mail String; LVS00141709 299
- 711
Exhibit 17 E-Mail; LVS00122895 308
Exhibit 18 E-Mail String; LVS00131020 309
Exhibit 19 E-Mail and Attachment; 314
LvV500117282 - 283
Exhibit 20 E-Mail String; LVS00113708 322
I Exhibit 21 E~-Mail String; LVS00112863 327
Exhibit 22 E-Mail; LVS00123649 328
Exhibit 23 E-Mail String; LVS00117303 330
Exhibit 24 E-Mail String; LVS00112588 331
Exhibit 25 E-Mail String; LVS00104216 336
Exhibit 26 E-Mail String; 340 i
LVS00117292 - 293
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NUMBER

Exhibit

Exhibit

Exhibit

Exhibit
Exhibit
Exhibit

Exhibit

Exhibit

Exhibit
Exhibit
Exhibit
Exhibit

Exhibit

Exhibit

Exhibit
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LITIGATION SERVICES & TECHNOLOGIES - (702) 648-2595

27

28

29

30

32

33

34

35

36
37

38
39

40

Michael Leven
Jacobs vs. Sands
Friday, February 1, 2013
Carre Lewis, CCR No. 497
EXHIBTITS

E-Mail String;
LVS00117305 ~ 307

E-Mail String;
LvS00233650 ~ 651
E-Mail String;
Lvs00112688 - 689

E-Mail String; LVS00113076
E-Mail String; LVS00122024

E-Mail String:;
Lvs00233682 - 683
E-Mail String;
LVS00131402 - 403

E-Mail; LVS00117328 - 330

E-Mail String:;
Lvs00122018 - 020
E-Mail String; LVS00121248

E-Mail String;
Lvs00110311- 312

E-Mail; LVS00113093
E~Mail String;
LVS00121990 - 995

BE~Mail:; Lvs00133987 - 990
E-Mail; LvsS00117331 - 332
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Page 273
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i
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353
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368
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374
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378
381 :

386
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MICHAEL LEVEN, VOLUME II - 2/1/2013

NUMBER

Exhibit
Exhibit
Exhibit
Bxhibit
Exhibit
Exhibit
Exhibit
Exhibit

Exhibit

Exhibit

Exhibit
Exhibit

Exhibit
Exhibit
Exhibit

Exhibit

42
43
44
45
46

47

48

49

50

51

52
53

54
55
56

57

Michael Leven
Jacobs vs. Sands

Friday, February 1, 2013
Carre Lewis,

CCR No. 497

EXHIBTITS

E-Mail; LVS00131378
Announcement; LVS00144362
E-Mail String; LVS00131362
E-Mail; LvS00130400

E-Mail and Attachment;
LvS00132344 ~ 348

E-Mail; LVS00145383 ~ 386
E-Mail String; LVS00131358

E-Mail String;
Lvs00121270 - 271

E-Mail String;
LvS00117344 - 345

Notification of Termination
with Cause

E-Mail; LVS00121378
E~-Mail String;

LVS00235406 — 407

E-Mail String; LVS00122441
E-Mail String; LVS00110709
E-Mail; LVS00153682

E-Mail String;
SCL00114508 -~ 509
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Page

PAGE
398
399
400
403
404

405
408

410

413

415
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430
431
434
440
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Page 275
Michael Leven
Jacobs vs. Sands
Friday, February 1, 2013
Carre Lewis, CCR No. 497
EXHIBITS
NUMBER PAGE
Exhibit 58 E-Mail; SC0O00114515 440
Exhibit 59 E-Mail; SC000117227 441
Exhibit 60 E-Mail String; 441
: SCL001209210 ~ 911
Exhibit 61 8/24/10 Letter from 441
Campbell & Williams :
Exhibit 62 E-Mail String; 448

SCL0O0118633 - 634
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317 9
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353 6 !
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MICHAEL LEVEN, VOLUME II - 2/1/2013
Page 277

LAS VEGAS, NEVADA; FRIDAY, FEBRUARY 1, 2013;
11:24 A.M.
-0Qo~
THE VIDEOGRAPHER: This is the beginning of
Videotape Number 1 in the deposition of Michael 11:24:10
leven in the matter of Jacobs versus Las Vegas Sands
Corporation, held at Pisanelli Bice at 3883 Howard
Hughes Parkway, Suite 800, Las Vegas, Nevada 89169
on the 1st of February, 2013 at approximately
11:28 a.n, 11:24:33
The court reporter is Carre lLewis., I am
Benjamin Russell, the videographer, an employee of
Litigation Services.
This deposition is being videotaped at all
times unless specified to go off the record. 11:24:45
Would all present please identify
themselves, beginning with the witness
THE WITNESS: Michael Leven.
MR, PEEK: Stephen Peek representing Sands
China Limited and Las Vegas Sands Corp. 11:25:00
MR. JONES: Mark Jones on behalf of Sands
China Limited.
MR. RAFABLSON: Ira Rafaelson on behalf of
Las Vegas Sands Corp.

MR, ALDRIAN: Eric Aldrian on béhalf of 11:25:05
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MICHAEL LEVEN, VOLUME ITI - 2/1/2013

Steve Jacobs

MR. JACOBS: Steve Jacobs.

MR. BICE: Todd Bice on behalf of the
plaintiff.

THE VIDEOGRAPHER: Would the court reporter

please swear in the witness.

‘Whereupon -

MICHAEL LEVEN
having been first duly sworn to testify to the
truth, was examined and testified as follows:
EXAMINATION
BY MR. BICE:

Q. Good morning, Mr. Leven. You understand
that this is a continuation of your deposition?

A, Yes.

Q. All right. Since the last installment of
your deposition, have you spoken with anyone other
than legal counsel about your deposition?

A. No.

Q. Did you raview any documents?

A. No.

Q. Did you review the transcript of the first

installment of Your deposition?

Q. Has anything changed in terms of your

T T R R T AN AT AP
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employment status with either Lasz Vegas Sands or
Sands China Limited since the last installment of
your deposition?

A, No.

{Discussion held off the record.)
{Exhibit 11 marked.}
BY MR. BICE:

Q. Show you what's been marked as Exhibit 11,
Mr. Leven, and give you a moment to read it.

A. Okay.

Q. All right. Firat of all, can you tell me
who Patrick Dumont is?

A, He's the vice president of strategy for the
company.

Q. Foxr which company?

- Las Vegas Sands.

Q. Does Mx. Dumont have any role for Sands
China Limited?

A, No.

Q. In this communication that you are having
with Mr. Dumont in June of 2010, in what capacity
were you acting?

A, I was acting in my regular capacity.

Q. And what would you describe as your xegulaxr

capacity?

ey

ooy
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A, I'm the chief operating officer of
Las Vegas Sands Corporation and a board member of
Sands China.

Q. Okay. So would it be youx position that on
thig =~ in this e-mail string, you're acting in both
capacities simultaneocusly?

MR. PEEK: Mike, I think you may have
misspoke, You -- look at the date as to whether you
were a Sands China board member.

THE WITNESS: I don't remember, Steve, what
dates I was the Sands China board member or not
because being special advisor and a board member
changed from time to time, So I don't remember the
exact dates.

BY MR. BICE:

Q. Okay. Well ==

A, I would either be acting as a board member
or an advisor to the board, I mean, whatever.

Q. Understeod,

My queation was -- I appreciate the
clarification. )

At this tima -~ point in time, end of June
of 2010, in this e-mail exchange, you're acting in
both capacities?

A, Yes.

Page 280
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Q. Let's start at the bottom. This is an
e-mail from Mr. Dumont to yourself dated 6/29/2010
at 9:45 p.m., and then you respond. It says:
"Pypical, I am canceling a leadership team meeting
on July 19 and 20. I don't want Jacobs there. I
will meet with others individually to discuss
organizational staffing needs during that tima.
Goldstein and" -- is that Arasi, Arasi?

A. Arasi.

Q. Arasi. I apeologize.

Can you tell me, who is Arasi?

A. Arasi was, at the time, the ~~ I believe
his title is president of the Marina Bay Sands or
CEO of Marina Bay Sands.

Q. Okay. Then going up, Mr. Dumont responds
and then you send a response to him saying: "I
don't disagree as long as we hire the COO."

Do you see that?

A. Which one are you going up to?

Q. I apologize. It's the e-mail from you teo
him sent at --

A. It says: "I don't disagree as long as wve
hire the C0O"?2

Q. Yag, sir.

A. Uh~huh,

T bt SR ASe,
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— — Page 282
Q. Who's the "we" that you'ze referencing
there?
A. I don’t remember.
Q. Is it Sands China or Las Vegas Sands? :
A. In this case, it would be Sands China, I 11:31:22 f
assume. g
Q. Okay. AaAnd then the statement goes on. It %
says: "The latest Jacobs headlines about airlines |
grovwth predictions, et cetera, as well as his %
selling of stock without informing us as a courtesy 11:31:38 |
simply verified decision made. ;
Do you see that? :
A, Uh~huh. I
Q. What is the decision made that is %
raferenced there? 11:31:47 g
A. The decision made was to terminate
Mr. Jacobs.
Q. Okay. 8o at least prior to June 29 of
2010, the decision had been made already?
A, Can you repeat that? 11:32:00
<. Sure, g
At least as of -- prior to June 29 of 2010, i
the decision had been made already? §
A. Yes. %
Q. Okay. This then goes on to say: "We will 11:32:11

LITIGATION SERVICES & TECHNOLOGIES - (702) 648-2595
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_ Page 283
talk later when you gat back about exorcism
strategy."
A. Yes, J
Q. What do you mean by "exoxcism strategy"? H
a. The strategy of how the termination would 11:32525
take place and what the relationships would be and
what the discussions and negotiations would be.
Q. Okay. And why was Mr. Dumont involved in
! that?
A. Mr. Dumont was -- worked very closely with 11:32:39
me, particularly on HR matters, and i used him as a
resource and advisor in those capacities.
Q. All right. But Mr. Dumont -- did he have
any role on behalf of Sands China in this, or was he
k acting for Las Vegas Sands in this? 11:33:03
A. His role was an advisor to me.
Q. All right.
A. In whatever capacity I was in.
Q. S0 he would also provide you advice in yourxr
role as either a board member for Sands China ox 11:33:12
special advisor to the board of Sands China?
A. Yes.
Q. Waere his services something within the
scope, at least in your mind, of the shared sexvices
agreement? 11:33:26

PA2610
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Page 284

A. I didn't think of it -~ didn't think of his
role involved in the shared services agreement. I
suppose. I mean, if you looked at the definition of

the shared services agreement, he would probably

come under it, but I never really thought of it that

way when I was -—~ I just used him as an advisor to
me.

Q. Did he provide advisory services to anyone
else on behalf of Sands China Limited, to your
knowledge?

A, I don't remember.

Q. Do you recall whether or not you did talk
with Mr. nuupnt.about the axorcism strategy?

A, I don't remember.

Q. And Mr. Dumont is based in Las Vegas?

A. Correct.

Q. And were these communications that you were
having with Mr. Dumont about this axorcism strategy,
ware they occurring in lLas Vegas?

A, I don't remember. Mr. Dumont was in
Las Vegas.

Q. Okay. Do you recall having any meetings
with Mr. Dumont about this exorcism strategy in
Las Vegas?

A, No.

e e
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Q. Do you recall whether Mr, Dumont ~~ other
than advising you, did he play any other role in the
exorcism strategy that you reference in the a-mail?

a. I don't think so.

{Exhibit 12 marked.)
BY MR. BICE:

Q. Show you what's been marked as Exhibit 12,
give you a moment to look at it. Let me know when
you're done.

A. Okay.

Q. All right. Do you recognize the initials
on the bottom of this page ==

A, Yes.

Q. -= or the handwriting?

A, Yes.

Q. Can you tell me what it says?

It says: "Okay. M. Leven, August 3,
2008."

Q, Is thig -- is that something you wrote?

A, Yes,

Q. In what capacity were you acting when you
wrote that on 8/3 of 09?7

A. I was acting in the capacity of president/
chief operating officer of Las Vegas Sands Corp.

/
Q. Was there anyone else involved on behalf of

. S - ot e
. ooy . ey aen—

LITIGATION SERVICES & TECHNOLOGIES -~ (702)

Page 285

11:35:49

11:35:59

11:36:28

'11:36:34

11:36:58

648-2595

T ———

PA2612



O W a0 s W N P

NN NN N N e e e e e e el el fed
o W N O W W syl WN O

MICHAEL LEVEN, VOLUME II - 2/1/2013

0

Page 286

Las Vegas Sands Corporation in approving this
document?

A. Yes,

Q. And who was that?

A. Mr. Adelson.

Anyone elsae?

A. No.

Q. When you signed off on this decument, did
you do so in Las Vegas?

A, I don't remember where I signed off on it.

Q. Okay. What about Mr. Adelson? Do you know
where he signed off on that?

A. Well, he didn't sign off on it.

Q. Okay.

A. He %pproved itc.

Q. All right. When he approved it, do yen
know where he was at?

A. He was in Las Vegas when he approved it.

Q. Do you know approximately the time frame in
which he approved it since yours is signed on 8/3 of
10972

A, I -- I don't remember exactly.

Q, Pid his approval predate yours?

A. Certainly.

{Exhibit 13 marked.}

LITIGATION SERVICES & TECHNOLOGIES - (702) 648-2595
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[—————
1 BY MR. BICE:
2 % Q. I will show you what's baeaen marked as
3 Exhibit 13 and give you a moment to read it.
4 A, Okay.
5 Q. All right. Do you recall sending this
6 e-mail?
7 A. No.
8 1 Q. Do you recall what it is about?
9 A, No.
10 Q. Let's start at the bottom. When it says -~
11 this is an e-mail from you to Mr, Jacobs.
12 Do you have any reason to dispute that yon
13 have sent this e-mail?
14 A, No.
15 Q. It says: "I will noé see him if you bring
16 him. I never want to see him, I trust my people,
17 Thera is no trial. He is out.®
18 Do you see that?
19 A. Yes.
20 Q. Okay. And you -- as you sit here today,
21 you don't have any recollection of what this is
22 about?
23 k A. No. Could you remind me?
24 Q. No, I can‘t.
25 Were you involved in overseeing any hiring

—

e
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litigation threats by Mr; Jacobs?

A. Well, there were board meetings that went
on during that period. They would have been an
August -- a July or August board meeting.

If, in fact -~ if, in fact, there was a 05:03:08

litigation threat from Mr. Jacobs, it would have

‘been discussed at the Las Vegas Sands board

meeting -~
Q. Okay. t
A. -~ if the timing happened to coincide with 05:03:16 §

the meeting, !
Q. All xight, %
MR. BICE: Let's take two minutes.
THE VIDEOGRAPHER: Off the record at

5:07 p.m. 05:03:46

T m———_~,

(O£ff the record.)
THE VIDEOGRAPHER: On the record at
5:14 p.m.
MR, BICE: Okay. We're back con the reccrdf
2s I informed Mr. Peek and Mr. Jones, we're 05:10:56
suspending. We have ~~ you know, there's a
possibility we have issues with the Court on the
instructions that we have taken up, but other than
that topic, we would be done.

MR. PEEK: - Thank you very much. 05:11:10

R ———.
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MR. JONES: Thank you.
THE VIDEOGRAPHER: Going off the record at

5:14 p.m. i

(Deposition concluded at 5:14 p.m.)
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Page 455
220V
3!
1 CERTIFICATE OF DEPONENT \
2 PAGE LINE CHANGE REASON :
3
4 I
5 ;
6 |
!
9
10 ;
11
12
1 !
13 E
14 E
15 :
16 ;
* e * * »
17 _ f
I, Michael Leven, deponent herein, do hereby
18 certify and declare the within and foregoing
transcription to be my deposition in said action;
19 under penalty of perjury; that I have read,
corrected and do hereby affix my signature to said
20 deposition.
21 |
22 Michael Leven, Deponent Date %
23 ‘
24 | I
25
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CERTIFICATE OF REPORTER

STATE OF NEVADA )
) 88:
COUNTY OF CLARK )

I, Carre Lewis, a duly commissioned and licensed
Court Reporter, Clark County, State of Nevada, do
hereby certify: That I reported the taking of the
deposition of the witness, Michael Leven, commencing
on Friday, February 1, 2013, at 11:24 a.m.

That prior to being examined, the witness was,
by me, duly sworn to testify to the truth. That I
thereafter transcribed my said shorthand notes into
typewriting and that the typewritten transcript of
said deposition is a complete, true and accurate |
transcription of said shorthand notes.

I further certify that I am not a relative or
employee of an attorney or counsel of any of the
parties, nor a relative or employee of an attorney
or counsel involved in said action, nor a person
financially interested in the action.

IN WITNESS HEREOF, I have hereunto set my hand,
in my office, in the County of Clark, State of
Nevada, this 10th day of February 2013.

/’2
e

‘ N4
!’ ,,;,u?»:i’,;;-i’w:éa
CARRE LEWIS, CCR NO. 497
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LAS VEGAS SANDS CORP., a Nevada
corporation; SANDS CHINA LTD,, a
Cayman Islands corporation; DOES 1
through X; and ROE CORPORATIONS
1 through X,

Defendants.

Electronically Filed

05/08/2013 03:26:44 PM
S
NEOJ
James J. Pisanclli, Esq., Bar No. 4027 CLERK OF THE COURT
isanelibice.com
Todd L. ch, Esq., Bar No. #4534
TL " @q 31 ce.com
Debra 1. Spm[ﬁlél, Esq., Bar No. 9695
M&ﬁ&:ﬁ ellibice.com
PISANELLI BICEPLLC
3883 Howard Hu ﬂxcs Parkway, Suite 800
Las Vegas, Nevada 89169
Telephone: (702) 214-2 100
I Attorneys for Plaintiff Steven C, Jacobs
DISTRICT COURT
CLARK COUNTY,NEVADA
STEVEN C. JACOBS, Case No.:  A-10-62769%
Dept.No.: XI
PlaintifF,
v. ,
NOTICE OF ENTRY OF ORDER

REGARDING PLAINTIFF STEVEN C.,
JACOBS' MOTION TO COMPEL
DEPOSITION TESTIMONY ON ORDER

AND RELATED CLAIMS

SHORTENING TIME
Hearing Date; January 29, 2013
Hearing Time: 8:30 am,

DATED this 8" day of May, 2013.

PLEASE TAKE NOTICE that an Order Regarding Plaintiff Steven C. Jucobs' Motion o
Compel Deposition Testlmony on Order Shortening Time was entered in the above-captioned
matter on May 8, 2013, a true and correct copy of which is attached hereto.

PISANELLI BICEPLLC

J. Pisanellt, Esq., Bar No. 4027
odd L. Bice, Esq., Bar No. #4534
Debra L. Spinelli, Bsq Bar No, 9695
3883 Howard Hughes Pazkway, Suite 800
Las Vegas, Nevada 89169

Attorneys for Plaintiff Steven C, Jacobs

1
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that ] am an cmployes of PISANRLLI BICE PLLC, and that on this
8" day of May, 2013, I caused to be sent via United States Mail, postage prepaid, a true and
correct copy of the above and foregoing NOTICE OF ENTRY OF ORDER REGARDING
PLAINTIFF STEVEN C. JACOBS' MOTION TO COMPEL DEPOSITION TESTIMONY

ON ORDER SHORTENING TIME propetly addressed to the following:

J. Slephen Peek, Esq.
Robert J, Cassny Esq.
HOLLAND & HART
9555 Hillwood Drive, Second Floor
Las Vepgas, N‘t’:fl 89134
.com

speck@hollandhart.com
reassity@hollandhart.com

J. Randall Jones, Esq.

Mark M, Jones, Esq.

KEMP, JONES & COULTHARD

3800 Howard Hughes Parkway, 17th Floor
Las Vegas, NV 89169

ngngg@.k_emggoncs.com
m,igg;gg@gemgiones.com

Michael B. Lackey, Jr., Esq.
MAYER BROWN LLP
1999 K Street, NW,
Washington, DC 20006

lacke averbrown.com

Steve Morris, Esq.

Rosa Solis-Rainey, Iisq.
MORRIS LAW GROUP
900 Bank of America Plaza
300 South Fourth Street
Las Vegas, NV 89101

: an.z mu.n on

@Zau,.

An employee of PISANELLI BICE PLLC
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Electronically Filed

05/08/2013 10:52:08 AM
LY
ORDR ; E |
nges.[ Pisanelli Esq., Bar No. 4027 CLERK OF THE COURY
Todd L. Bwe.I.sq Bar No. No. 4534
71, i bice.c
ebra L, Sp ne.lh., Isq., Bar No. 9695
ISANELLI BICEPLLC
3883 Howard Hughes Parkway, Suite 800
Lus Vegns, Nevada 89169
hTelephone {702) 214-2100
| Facsimile: (702) 214-2101
Attorneys for Plnintiff Steven C. Jacobs
‘ DISTRICT COURT
CLARK COUNTY, NEVADA
STRVEN C. JACOBS, CaseWNo.;  A-10-627691
Dept.No: Xl
Plaintiff,
v, ORDER REGARDING PLAINTIRF
STEVEN C. JACOBS' MOTION TO
LAS VEGAS SANDS CORP,, a Nevada COMPEL DEPOSITION TESTIMONY
corpommu, SANDS CHINA i’I’D a ON ORDER SHORTENING TIME
Cayman [slands corporation; I.)Obbl
throngh X; and RO CORPORATIONS Date: January 29,2013
Tthrough X,
’ Time: 8:30 a.m.
Defendonts.
" AND RELATED CLAIMS

On January 29, 2013, the parties came before this Courl on Steven C. Jacobs' Motion fo
Compel Deposifion Testimony on Order Shortening Time ("Motion (o Compel®). Todd L. DBice,
Esq., of the law firm PISANELLI BICE PLLC, appeared on behalf of Plaintiff Steven C, Jacobs
("Jacobs"). J. Stephen Peek, Esq., of the law firm Holland & Hart LLP, appeared on behalf of
Defendants Las Vegas Sands Corp. ("LLVSC*) and Sends China Lid, ("Sands China™). Mark M.
Jones, Bsq., of the law firm Kemp Jones & Coulthard, LLP, and Michael B, Lackey, Jr., of the
law firm Mayer Brown LLP, appeared on behalf of Defendant Sands China. The Court
considered the papers filed on behalf of the pasies and the oral argument of counsel, and goad
couse appearing therefor: /

n
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IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

1, The Motion to Compel is GRANTED in part and DENIED in part;

2. As previously ordered, Jacobs may question deponents, execpting Ken Kay, as to
the: decision making und implementation of the decision to terminate facobs fom Sands China,
which is the "who, what, where, when and how" behind the decision. This questioning may
include the "who, what, where, wlien and how" of the decision-making process as well, but not
the basis for or the "why" behind the decision to terminate Jacobs; and,

3 ‘The Motion to Compel is DENIED twith respect to compelling the requested
deposition testimony of Mr. Kuy, ns Mr. Kay's deposition is limited to the work he performed for
Sands China, and work he perfoymed on bebalf of or directly for Sands China while acting as an
employee, officer, or director of LVSC, during the time period of January 1, 2009, to October 20,
2010.

DATED:; M"Uﬁ. ”] L 2_,0 12‘)
J

Respectfully submitted by:
PISANELLI BICEPLLC

By:

cs J. Pisanclli, Esq., Bar No, 402¢
Todd L. Bles, Esq., Bar No. 4534
Debra L. Spinelli, Esq., Bar No, 9695

3483 Howavd Mughes Pkwy, Suite 800 ™\
Las Vegas, NV 89169

Attorneys for Plaintiff Steven C. Jacobs
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Approved as to form by:

Robest ). Cussi
9555 Hdlwood
Las Vegas, NV

% Bt B No, 9779
rive, Sccond Floor
89134

Attornoys for Las Vegas Sands Co
andSm’c’taChinaLd. -

KEMP JONES & COULTHARD

3800 Homﬂﬂt?;goe
Las Vegas, NV 85169

and

Michael E. Lackey, Jr., Bsq.,
pdmitied pro hac vice Esq
MAYER BROWN LLP
1999KSmQNW
‘Washington, DC 20006

Attorneys for Sands China Lid.
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130 Nev., Advance Opinion {»|
IN THE SUPREME COURT OF THE STATE OF NEVADA

LAS VEGAS SANDS CORP., ANEVADA No. 62944
CORPORATION; AND SANDS CHINA

LTD., A CAYMAN ISLANDS

CORPORATION, FILED
Petitioners,

vS.

THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF
CLARK; AND THE HONORABLE
ELIZABETH GOFF GONZALEZ,
DISTRICT JUDGE,

Respondents,

and

STEVEN C. JACOBS,

Real Party in Interest.

Original petition for a writ “of prohibition or mandamus
challenging a district court order finding that petitioners violated a
discovery order and scheduling an evidentiary hearing to determine
appropriate sanctions.

Petition denied.

Morris Law Group and Steve L. Morris and Rosa Solis-Rainey, Las Vegas;
Kemp, Jones & Coulthard, LLP, and J. Randall Jones and Mark M. Jones,
Las Vegas; Holland & Hart LLP and J. Stephen Peek and Robert J.
Cassity, Las Vegas,

for Petitioners.

Pisanelli Bice PLLC and Todd L. Bice, James J. Pisanelli, and Debra L.
Spinelli, Las Vegas,
for Real Party in Interest.

Surneme Court
QF
Nevapa
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I T
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BEFORE THE COURT EN BANC.!

OPINION

By the Court, GIBBONS, C.J.:

In this opinion, we consider whether a Nevada district court
may properly issue a discovery order that compels a litigant to violate a
foreign international privacy statute. We conclude that the mere
existence of an applicable foreign international privacy statute does not
itself preclude Nevada district courts from ordering foreign parties to
coruply with Nevada discovery rules. Thus, civil litigants may not utilize
foreign international privacy statutes as a shield to excuse their
compliance with discovery obligations in- Nevada courts. Rather, the
existence of an international privacy statute is relevant to a district court’s
sanctions analysis if the court’s discovery order is disobéyed. Here, the
district court properly.employed this framework when it found that the
existence of a foreign international, privacy statute did not excuse
petitioners from complying with the district court’s discovery order. And
because the district court has not yet held the hearing to determine if, and
the extent to which, sanctions may be warranted, our intervention at this

juncture would be inappropriate. We.therefore deny this writ petition.

IThe Honorable Kristina Pickering and the Honorable Ron
Parraguirre; Justices, voluntarily recused themselves from participation
in the decision of this matter.
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FACTS AND PROCEDURAL HISTORY
This matter arises out of real party in interest Steven C.

Jacobs’s termination as president and- chief executive officer of petitioner
Sands China. After his termination, Jacobs filed a complaint against
petitioners Las Vegas Sands Corp. (LVSC) and Sands China Ltd., as well
as nonparty to this writ petition, Sheldon Adelson, the chief executive
officer of LVSC (collectively, Sands). Jacobs alleged that Sands breached
his employment contract by refusing to award him promised stock options,
among other things.

Almost three years ago, this court granted a petition for a writ
of mandamus filed by Sands China and directed the district court to hold
an evidentiary hearing and issue findings as to whether Sands China is
subject to persomal jurisdiction in Nevada. See Sands China Lid. v.
Eighth Judicial Dist. Court, Docket No. 58294 (Order Granting Petition
for Writ of Mandamus, August 26, 2011). Due to a string of jurisdictional
discovery disputes that have arisen since that order was issued, the
district court has yet to hold the hearing. ,

Throughout jurisdictional discovery, Sands China has
maintained that it cannot disclose any documents containing personal
information that are located in Macau due to restrictions within the
Macau Personal Data Protection Act (MPDPA). Approximately 11 months
into jurisdictional discovery, however, Sands disclosed for the first time
that, notwithstanding the MPDPA’s prohibitions, a large number of
documents contained on hard drives used by Jacobs and copies of Jacobs’s
emails had been transported from Sands China in Macau to LVSC in the

SuPREME CourT
OF
Nevaoa
‘ 3
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PA2630




United States.?2 In response to Sands’s revelation, the district court sua
sponte ordered a sanctions hearing. Based on testimony at that hearing,
the district court determined that the transferred documents were
knowingly transferred to LVSC’s in-house counsel in Las Vegas and that
the data was then placed on a server at LVSC’s Las Vegas property. The
district court also found that both in-house and outside counsel were
aware of the existence of the transferred documents but had been
concealing the transfer from the district court.

Based on these findings, the district court found that Sands’s
failure to disclose the transferred documents was “repetitive and abusive,”
deliberate, done in order to stall jurisdictional discovery, and led to
unnecessary motion practice and a multitude of needless hearings. The
district court issued an order in September 2012 that, among other things,
precluded Sands from raising the MPDPA “as an objection or as a-defense
to admission, disclosure or production of any documents.” Sands did not
challenge this sanctions order in this court.

Subsequently, Sands filed a report detailing its Macau-related
document production. Sands’s report indicated that, with respect to all of
the documents that it had produced from Macau, it had redacted personal
data. contained in the documents based on MPDPA restrictions prior to

providing the documents to Jacobs. In response to Sands’s redactions

?Sands stated that the presence of the documents in the United
States was not disclosed at an earlier time because the documents were
brought to the United States mistakenly, and Sands had been seeking
guidance from the Macau authorities on whether they could be disclosed
under the MPDPA.
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“based on the MPDPA, Jacobs moved for NRCP 37 sanctions, arguing that

Sands had viclated the district court’s September 2012 order. |

The district court held a hearing on Jacobs’s motion for
sanctions, at which the court stated that the redactions appeared to
violate the September 2012 order. In its defense, Sands argued that the
September 2012 order had prohibited it from raising the MPDPA as an
objection or defense to “admission, disclosure or production” of documents,
but not as a basis for redacting documents. The district court disagreed
with Sands’s interpretation of the sanctions order, noting:

I certainly understand [the Macau government
has] raised issues with you. But as a sanction for
the inappropriate conduct that’s happened in this
case, in this case you've lost the ability to use that
as a defense, I know that there may be some
balancing that I do when I'm looking at
appropriate sanctions under the Rule 37 standard
as to why your client may have chosen to use that
method to violate my order. And I'll balance that
and I'll look at it and I'll consider these issues.

Based on the above findings, the district court entered an
order concludmg that Jacobs had “made a prima facie showing as to a
violation of [the district] [clourt's orders which warrants an evidentiary
hearing” regarding whether and the extent to which NRCP 37 sanctions
were warranted. The district court set an evidentiary hearing, but before
this hearing was held, Sands filed this writ petition, asking that this court
direct the district court to vacate its order setting the evidentiary hearing.

DISCUSSION ‘

A writ of mandamus is available to compel the performance of

an act that the law requires or to control an arbitrary or capricious

exercise of discretion. Aspen Fin. Servs., Inc. v. Eighth Judicial Dist.

5
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Court, 128 Nev. _, ___, 289 P.3d 201, 204 (2012). A writ of prohibition
may be warranted when the. district court exceeds its jurisdiction. Id.
Although a writ of prohibition is a more appropriate remedy for the
prevention of improper diseovery, writ relief is generally unavailable to
review discovery orders. Id.; see also Valley Health Sys., L.L.C. v. Eighth
Judicial Dist. Court, 127 Nev. __, , 252 P.3d 676, 679 (2011)
(providing that exceptions to this gemeral rule exist when (1) the trial

court issues a blanket discovery order without regard to relevance, or (2) a
discovery order requires: disclosure of privileged information).
Nevertheless, “in certain cases, consideration of a writ petition raiging a
discovery issue may be appropriate if an important issue of law needs
clarification and public policy is served by this court’s invocation of its
original jurisdiction ....” Aspen Fin. Servs., Inc. v. Eighth Judicial Dist.
Court, 129 Nev. » — 313 P.3d 875, 878 (2013) (internal quotation
marks omitted). “The burden is on the petitioner to demonstrate that
252

extraordinary relief is warranted.” Valley Health, 127 Nev. at
P3dat678. ’

In its writ petition, Sands argueé generally that this court’s

oo I

intervention is warranted because the distriet court has improperly
subjected Sands to discovery sanctions based solely on Sands’s attempts to
comply with the MPDPA. Sands has not persuagively-argued that either
of this court’s two generally recognized exceptions for entertaining a writ
petition challenging a discovery order apply. See Valley Health, 127 Nev.
at __, 2562 P.3d at 679. Nevertheless, the question of whether a Nevada
district court may- effectively force a litigant to choose between viclating a
discovery order or a foreign privacy statute raises public policy concerns

and presents an important issue of law that has relevance beyond the
6
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parties to the underlying litigation and cannot be adequately addressed on
appeal. Therefore, we elect to entertain the petition. See Aspen Fin.
Servs., 129 Nev, at ___, 313 P.3d at 878.

Foreign international privacy staiutes cannot be used by litigants to
circumvent Nevada discovery rules, but should be considered in a district
court’s sanctions analysis

The intersection between Nevada discovery rules and
international privacy laws is an issue of first impression in Nevada. The
Nevada Rules of Civil Procedure authorize parties to discover any
nonprivileged evidence that is relevant to any claims or defenses at issue
in a given action. NRCP 26(b)1). On the other hand, many foreign
nations have created nondisclosure laws that prohibit international
entities from producing various types of documents in litigation. See
generally Note, Foreign . Nondisclosure Laws and Domestic Discovery
Orders in Antitrust Litigation, 88 Yale L.J. 612 (1979),

The United States Supreme Court has evaluated the
intersection between these two competing interests and determined that
such a privacy statute does not, by itself, excuse a party from complying
with a discovery order. See Societe Nationale Industrielle Aerospatiale v.
U.S. Dist. Court, 482 U.S. 522, 544 n.29 (1987) (“It is well settled that such
statutes do not deprive an American court of the power to order a party
subject to its jurisdiction to produce evidence even though the act of
production may violate that statute.” (citing Societe Internationale Pour
Participations Industrielles et Commerciales, S.A. v. Rogers, 357 U.S. 197,
204-06 (1958))). Generally, courts in similar situations have considered a
variety of factors, including (1) “the importance to the .investigation or
litigation of the documents or other information requested”; (2) “the degree

of specificity of the request”; (3) “whether the information originated in the
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United States”; (4) “the availability of alternative means of securing the
information”; and (5) “the extent to which noncompliance with the request
would undermine important interests of the United States, or compliance
with the request would undermine important interests of the state where
the information is located.” Restatement (Third) of Foreign Relations Law
§ 442(1)c) (1987); see also Linde v. Arab Bank, PLC, 269 F.R.D. 186, 193
(E.D.N.Y. 2010). But there is some disagreement as to when courts should
evaluate such factors.

Some jurisdictions, including the United States Court of
Appeals for the Second Circuit, generally evaluate these factors hoth when
deciding whether to issue an order compelling production of documents
located in a foreign nation and when issuing sanctions for noncompliance
of that order. Linde, 269 F.R.D. at 196.3 |

The United States Court of Appeals for the Tenth Circuit has
espoused an approach in which a court’s analysis of the foreign law issue
is only relevant to the imposition of sanctions for a party’s disobedience,
and not in evaluating whether to issue the discovery order. Arthur
Andersen & Co. v. Finesilver, 546 F.2d 338, 341-42 (10th Cir. 1976). The
Tenth Circuit noted that in Societe Internationale,_ the Supreme Court

3Even within the Second Circuit, there is some uncertainty as to
when a court should apply these factors. See In re Parmalat Sec. Litig.,
239 F.R.D. 361, 362 (S.D.N.Y. 2006) (“[Tlhe modern trend holds that the
mere existence of foreign blocking statutes does not prevent a U.S. court
from ordering discovery -although it may be more important to the
question of sanctions in the event that a discovery order is disobeyed by
reason of a blocking statute.” (quoting In re Auction Houses Antitrust
Litig., 196 F R.D. 444, 446 (S.D.N.Y. 2000))).

SuprReME COURT
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stated that a party’s reasons for failing to comply with a production order
“can hardly affect the fact of noncompliance and are relevant only to the
path which the [dlistrict [cJourt might follow in dealing with [the party’s]
failure to comply.” Id. at 341 (quoting Soeciete Internationale, 357 U.S. at
208). Based on this language, the Tenth Circuit determined that a court
should only consider the foreign privacy law when determining if
sanctions are appropriate. Id.; see also Wright, Discovery, 35 F.R.D. 39, 81
(1964) (“The effect of thqse laws is considered in determining what
sanction to impose for noncompliance with the order, rather than regarded
as a reason for refusing to order production®).

In our view, the Tenth Circuit’s approach is more in line with
Supreme Court precedent.4 See, e.g., Arthur Andersen, 546 F.2d at 341-42;
In re Westinghouse- Elec. Corp. Uranium Contracts Litig., 563 F.2d 992,
997 (10th Cir. 1977); Timothy G. Smith, Note, Discovery. of Documents
Located Abroad in U.S. Antitrust Litigation: Recent Developments in the
Law Concerning the Foreign Illegality Excuse for Non-Production, 14 Va.
J. Int’l L., 747, 753 (1974) (noting that Second Circuit cases failed to
observe the Supreme Court’s distinction between a court’s power to compel

discavery and the appropriate sanctions if a party failed to comply). We

“That is not to say that Nevada courts should never consider a
foreign privacy statute in issuing a discovery order. Certainly, a district
court has wide discretion to consider a number of factors in deciding
whether to limit discovery that is either unduly burdensome or obtainable
from some other sources. NRCP 26(b)2). Thus, it would be well within
the district court’s discretion to account for such a foreign law in its
analysis, but we decline to adopt the Second Circuit’s requirement of a full
multifactor analysis in ordering the production of such documents.

9
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are persuaded by the Tenth Cireuit’s approach, and conclude that the
mere presence of a foreign international privacy statute itself does not
preclude Nevada courts from ordering foreign parties to comply with
Nevada discovery rules. Rather, the existence of an international privacy
statute is relevant to the district court’s sanctions analysis in the event
that its order is disobeyed. Arthur Andersen, 546 F.2d at 341-42, |

Here, Sands argues that the district court never purported to
balance any of the relevant factors before concluding that its MPDPA
redactions were sanctionable. But in our view, the district court has yet to
have that opportunity. The district court has properly indicated that it
would “balance” Sands’s desire to comply with the MPDPA with other
factors at the yet-to-be-held sanctions hearing, Thus, Sands has ‘not
satisfied its burden of demonstrating that. the district court exceeded its
jurisdiction or arbitrarily or capriéiously exercised its discretion. Aspen
Fin. Servs., 128 Nev. at ___, 289 P.3d at 204; Valley Health, 127 Nev. at
, 252 P.3d at 678. Because we are confident that the district court will

evaluate the relevant factors noted above in determining what sanctions,

if any, are appropriate when it eventually holds the evidentiary hearing,
we decline to preempt the district court’s consideration of these issues by

entertaining the additional arguments raised in Sands’s writ petition.5

5The majority of Sands’s briefing argues that the district court
improperly (1) ordered discovery of documents that had no relevance to
the issue of personal jurisdiction, and (2) concluded that Sands violated
the technical wording of the September 2012 sanctions order. Although
this first contention. arguably falls within Valley Healt#’s first exception,

see 127 Nev. at ___, 252 P.3d at 679, the documentation accompanying
Sands’s writ petition does not clearly support the contention. Id. at
continued on next page . . .

10
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CONCLUSION

Having considered the parties’ filings and the attached
documents, we conclude that our intervention by extraordinary relief is
not warranted. Specifically, we conclude that the mere presence of a
foreign international privacy statute does not -itself preclude Nevada
district courts from ordering litigants to ecomply with Nevada discovery
rules. Rather, the existence of such a statute becomes relevant to the
district court’s sanctions analysis in the event that its discovery order is
disobeyed. Here, to the extent that the challenged order - declined to
excuse petitioners for their noncompliance with the district court’s
previous order, the district court did not act in excess of its jurisdiction or
arbitrarily or capriciously. And because the district court properly
indicated that it intended to “balance” Sands’s desire to comply with the
foreign privacy law in determining whether discovery sanctions are

warranted, our intervention at this time would inappropriately preempt

... continued

252 P.3d at 878 (“The burden is on the petitioner to demonstrate that
extraordinary relief is warranted.”). In fact, the district court specifically
noted that Sands may withhold all documents that were only relevant to
merits discovery and thus irrelevant to the district court’s jurisdiction over
Sands China. Sands’s second contention does not fall within either of
Valley Health’s two exceptions, and Sands does not argue otherwise. Id. at
., 252 P.3d at 679. Further, neither issue raises public policy concerns
or presents an important issue of law that has relevance beyond the
parties to the underlying litigation. Aspen Fin. Servs., 129 Nev. at __,
313 P.3d at 878. As a result, we decline to entertain Sands’s remaining
arguments.

11
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the district court’s plannéd hearing. As a result, we deny Sands’s petition
for a writ of prohibition or mandamus.
%
‘ . Cd.
Gibbons
We concur:
/ ‘;&A ‘% ' J.
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CHERRY, J., concurring in the result:

I agree with the majority that our intervemtion by
extraordinary relief is not warranted at this time. However, I do not
believe that a lengthy opinion by four members of this court on the
conduct leading up to the sanctions hearing, or on the factors that the
district court should consider when exercising its discretion in imposing
future sanctions, is necessary or appropriate at this juncture of this case,
when a thorough and fact-finding evidentiary hearing has not yet been
conducted by the district court.

It is premature for this court to anticipate, project, or predict
the totality of findings that the district court may make after the
cénclusion of any evidentiary hearing. At such time as findings of fact and
conclusions . of law are finalized by the district court, then—and only
then—should an appropriate disposition be rendered in the form of a

published opinion and made public.

C;M,,,D .
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Prohibition for Mandamus. (the “Refreshing: Recollection - Order”),and the ‘Order Granting |-

b ”"‘A = - - = :
J. Randall Jones, Esq. Ja 151 sq., Bar No. 4027
Nevada Bar No. 1927 ToddL Bxce Esq Bar No, 4534
Mark M. Jones, Esq. DebraL. Spmeih qu Bar No. 9695
Nevada Bar No, 267 Eric T. Aldrian, Esq., Bar No. 11897

113800 Howard Hughes Pkwy., 17" Floor 3883 Howard Hughes Parkway, Ste. 800
Las Vegas, Nevada 89169 Las Vegas, NV 89169
Attorneys for Sands China Ltd. . Attorneys for Plaintiff Steven C. Jacobs
2

Plaintif’s Renewed Motion for NRCP 37 Sanctions Pending Defendants’ Petition for Writ
Prohibition for Mandamus (the “Sanctions Order”). James J. Pisanelli, Esq. and Todd L. Bice,
Esq. of the Jaw firm PISANELLI BICE PLLC appeared on behalf of Jacobs. J. Stephen Peek,
Esq. of the law firm HOLLAND & HART LLP appeared on behalf of Defendants. J. Randall
Jones, Esq. of the law firm KEMP, JONES & COULTHARD, LLP appeared on behalf of SCL.
The Court considered the status of the underlying writ petitions before the Nevada Supreme
Court, and good cause appearing therefor:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows:

1. The stays of the Refreshing Recollection Order and the Sanctions Order aré
extended until the next status check hearing on February 13, 2014, at 8:30 a.m. to reconsider the
status of the stays.

2, Should the Nevada Supreme Court not rule upon the underlying writ petitions
prior to February 13, 2014, and this Court decide to deny any requests for a further extension _of
the stays, the Court will temporarily e;gfend the stays for ten (10) days thereafter to pemiitf:
Defendants to seek potential relief from the Nevada Supreme Court if the Defendants believé it
is appropriate.

DATED this day of October, 2013.

District Court Judge
Submitted by: Approved as to form and content:

KEMP, JONES & COULTHARD PISANELLI BIGE PLLC

Docket 67576 Document 2015-08669p 9450
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Seventeenth Floor
» Nevada 89169

Las Ve,
(702) 385-6000 » Fax (702) 385-6001
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F

3800 Howard Hu,

KEMP,
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J. Randall Jones, Esq.

Nevada Bar No, 1927
jrj@kempjones.com

Mark M. Jones, Esq.

Nevada Bar No. 267

m jones@kempjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway, 17th Fleor

Electronically Filed
03/26/2014 03:18:15 PM

A b s

Las Vegas, Nevada 89169 CLERK OF THE COURT
Attorneys for Sands China, Ltd.
J. Stephen Peek, Esq.
Nevada Bar No. 1759
speck@hollandhart.com
Robert J. Cassity, Esq.
Nevada Bar No, 9779
beassity@hollandhart.com
HOLLAND & HART LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
Attorneys for Las Vegas Sands Corp.
and Sands China, Ltd. ] o
DISTRICT COURT
CLARK COUNTY, NEVADA
STEVEN C. JACOBS, CASENO.: A627691-B
DEPTNO.: X1
Plaintiff,
v. ORDER EXTENDING STAY OF
. ORDER GRANTING PLAINTIFF’S
LAS VEGAS SANDS CORP., a Nevada RENEWED MOTION FOR NRCP 37
corporation; SANDS CHINA LTD., a Cayman

Islands corporation; SHELDON G.
ADELSON, in his individual and
representative capacity; DOES I-X; and ROE
CORPORATIONS I-X,

Defendants.

AND ALL RELATED MATTERS,

SANCTIONS

On March 11, 2014, counsel for Plaintiff Staven.C._jag‘ol?s (“Jacobs”) and D'ef"ex)ldant_s
Las Vegas Sands Corp. and Sands China Ltd. (“SCL”) (coHéctively “Defendants™) came before
this Court on a status check as to the pending writ proceedings before the Nevada Supreme
Court regarding the Order Granting Jacobs’ Motion to Compel Documents Used by Witness to

03-24~14P04:16 RCVD
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Refresh Recollection Pending Defendants’ Petition for Writ of Prohibition for Mandamus (the
“Refreshing Recollection Order”), and the Order Granting Jacobs® Renewed Motion for NRCP

37 Sanctions Pending Defendants® Petition for Writ Prohibition for Mandamus (the “Sanctions | - -

Order”), this Court having previously issued stays of both Orders pending the outcome of the
related writ petitions. Todd L. Bice, Esq. of the law firm PISANELLI BICE PLLC appeared on
behalf of Jacobs. . Stephen Peek, Esq. of the law firm HOLLAND & HART LLP appeared on
behalf of Defendants. J. Randall Jones, Esq. of the law firm KEMP, JONES & COULTHARD,
LLP appeared on behalf of SCL. The Court considered the status of the underlying writ
petitions before the Nevada Supreme Court, and good cause appearing therefor:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows:

1 The stay of the Refreshing Recollection Order is no longer necessary in
accordance with the Nevada Supreme Court’s recent Writ of Prohibition and Opinion, Las
Vegas Sands Corp. v. Eighth Jud. Dist. Ct,, 130 Nev., Advance Opinion 13 (Feb. 27, 2014),

2. The stay of the Sanctions Order is extended until the next status check hearing
on June 10, 2014, at 8:30 a.m. tocons:derthestatusofthesame e . .

3. Should the Nevada Supreme Court not rule upon the writ petition regardmg the
Sanctions Order prior to June 10, 2014, and this Court decide to deny any requests for a further
extension of the stay, the Court will temporarily extend the stay for ten (10; days thereafter to-
"o |
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believe it is appropriate.

DATED this 21,~day of March, 2014.

Submitted by:
KEMP, JONES & COULTHARD

Nevada Bar No, g’;%/
Mark M. Jones, Edq
Nevada Bar No. 267

3800 Howard Hughes Pkwy., 17® Floor
Las Vegas, Nevada 89169

Attorneys for Sands China Ltd.

Approved as to form and content:
PISANELLI BICEPLLC N

Frecs

James J. Pisanelli, Esq., Bar No. 4027

|| Todd L. Bice, Esq., Bar No. 4534

Debra L. Spinelli, Esq., Bar No. 9695
Eric T. Aldrian, Esq., Bar No. 11897
3883 Howard Hughes Parkway, Ste. 800
Las Vegas, NV 89169

Attorneys for Plaintiff Steven C. Jacobs

HOLLAND & HART

J
ada Bar No. 1759

9855 Hillwood Drive, 2" Floor

Las Vegas, Nevada 89134
Attorneys for Las Vegas Sands Corp.
and Sands China, Ltd.

permit Defendants to seek potential relief from the Nevada Supreme Court if the Defendants |

PA2463



MO0 -1 N W B W W

,LLP
= 3

ay

Floor
[ ek
W

as, Nevada 89169

85-60g00 .

hes Parkw
Fax (702) 385-6001

kickempiones.com

Seventeen
e
(¥ £

Las Ve,
=N

3800 Howard Hu,
3

KEMP, JONES & COULTHARD
(702)
TR R ERRNE GG

o]
o

o
o+

J. Randall Jones, Esq.

Nevada Bar No. 1927
jri@kempjones.com

Mark M. Jones, Esq.

Nevada Bar No. 267
m.jones@kempjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway, 17® Floor
Las Vegas, Nevada 89169

Attorneys for Sands China, Lid.

J. Stephen Peek, Esq.
Nevada Bar No. 1759
speek@hollandhart.com
Robert I, Cassity, Esq.
Nevada Bar No. 9779
beassity@hollandhart.com
HOLLAND & HART LLP
9555 Hillwood Drive, 2™ Floor
Las Vegas, Nevada 89134
Telephene: (702) 669-4600
Facsimile: (702) 669-4650

Attorneys for Las Vegas Sands Corp.
and Sands China, Lid.

Electronically Filed
06/26/2014 11:55:36 AM
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

STEVEN C. JACOBS,

Plaintiff,
V.

LAS VEGAS SANDS CORP., a Nevada
corporation; SANDS CHINA LTD., a Cayman
Islands corporation; SHELDON G.
ADELSON, in his individual and
representative capacity; DOES 1-X; and ROE
CORPORATIONS I-X,

Defendants.

AND ALL RELATED MATTERS.

Defendant Sands China Limited (“SCL”) hereby moves for summary judgment on the
issue of personal jurisdiction. As described in greater detail below, the law has dramatically

changed since this Court first ruled on SCL’s motion to dismiss for lack of personal jurisdiction

CASE NO.: A627691-B
DEPTNO.: XI

DEFENDANT SANDS CHINA, LTD.’s
MOTION FOR SUMMARY
JUDGMENT ON PERSONAL
JURISDICTION

Date: .
Time:
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three years ago. Then, Plaintiff Steven C. Jacobs argued, and this Court agreed, that general
jurisdiction existed so long as SCL had “substantial or continuous and systematic” contacts with
Nevada. In Daimler AG v. Bauman, 134 S.Ct. 746, 761 (2014), however, the U.S. Supreme
Court labeled this theory of general jurisdiction “unacceptably grasping” and contrary to due
process. The U.S. Supreme Court explained that the question is not the extent of an out-of-state
corporation’s contacts with the forum, but rather whether its affiliations with the state are “so
‘continuous and systematic’ as to render [it] essentially at home in the forum State.’” Id,
quoting Goodyear Dunlop Tires Operations, S.A. v. Brown, 131 S.Ct. 2846, 2851 (2011).
“Typically, a corporation is ‘at home’ only where it is incorporated or has its principal place of
business.”” Viega GmbH v. Eighth Judicial Dist., No. 59976, 2014 Nev. LEXIS 48, at *11; 130 |
Nev. Adv. Rep. 40 (Maj: 29,2014) (efnphasis added).

In Daimler AG, the U.S. Supreme Court acknowledged that in an “exceptional case . ., a |

corporation’s operations in a forum other than its formal place of incorporation or principal |

| place of business may be so substantial and of such a nature as to render the corporation at

home in that State.”” 134 S.Ct. at 761 n.19. Whether that standard is met should not entail a
complicated factual analysis; as the Supreme Court observed, it is “hard to see why much in the
way of discovery would be needed to determine where a corporation is at home.” Id. at 762 |
n.20.

After Daimler AG was issued, SCL filed a motion in the Nevada Supreme Court to
recall the mandate that Court had issued in No. 58294 on August 26, 2011, which directed this
Court to hold an evidentiary hearing on the issue of personal jurisdiction. See Order Granting
Petition for Writ of Mandamus, attached as Ex. A hereto. SCL argued that Daimler AG
precludes the exercise of general jurisdiction over SCL in Nevada because it is undisputed that
SCL is a Cayman lIslands corporation with its principal place of business in Macau. The
Nevada Supreme Court denied SCL’s motion on May 19, 2014, on the ground that “even under
Daimler AG, factual findings must be made with regard to Sands China’s coﬁtacts with Nevada

in order to resolve the jurisdictional issue. Thus, Sands China’s arguments in this regard should
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be presented to the district court for consideration in conjunction with the personal jurisdiction
issue.” See Order Denying Motion to Recall Mandate, attached as Ex. B hereto.

In accordance with the Nevada Supreme Court’s directive, SCL now seeks summary
judgment based on Daimler AG. As demonstrated below, the issue of general jurisdiction can
and should be decided based on facts concerning SCL’s operations that are not subject to any
reasonable dispute. Daimler AG also resolves the legal issue of transient jurisdiction that the
Nevada Supreme Court directed this Court to consider after it ruled on general jurisdiction.
Finally, the Nevada Supreme Court’s May 29 decision in Viega GmbH provides additional ,
guidance on Plaintiff’s specific jurisdiction argument, which should enable this Court to decide |
that issue as well without the need for holding an evidentiary hearing, ‘

DATED June 26, 2014.

(1927}
q. (267)
Kemp Jones & Cot thard LLP
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169
Attorneys for Sands China, Ltd.

and

J. Stephen Peek, Esq. (1759)

Robert J. Cassity, Esq. (9779)

Holland & Hart LLP

9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134

Attorneys for Las Vegas Sands Corp. and
Sands China Ltd.
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NOTICE OF MOTION
TO: ALIL INTERESTED PARTIES AND THEIR COUNSEL OF RECORD

YOU, and each of you, will please take notice that the undersigned will bring the above
and foregoing DEFENDANT SANDS CHINA, LTD.’s MOTION FOR SUMMARY
JUDGMENT ON PERSONAL JURISDICTION on for hearing before the above-entitled
Courtonthe 29 dayof JUlY 2014,atthe hourof _8:30 amjpafin
Department XI of the Eighth Judicial District Court.

DATED this ___ day of June, 2014.

Unsigned
DISTRICT COURT JUDGE

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
DEFENDANT SANDS CHINA LTD.'S
MOTION FOR SUMMARY JUDGMENT ON PERSONAL JURISDICTION
L |
ARGUMENT
A. | Daimler AG Has Established A New Test For General Jurisdiction That Plaintiff

Cannot Meet.

Daimler AG represents a sea change in the law with respect to general jurisdiction. It
effectively eliminates the concept of “doing business” jurisdiction for out-of-state corporations
and limits the forums where a company is always subject to suit to (in most cases) its state of
incorporation and the state where it has its principal place of business.

The issue in Daimler AG was whether Daimler AG, a German corporation with its
principal place of business in Germany, could be sued in California for torts one of its
subsidiaries allegedly committed in Argentina. The Ninth Circuit held that the lawsuit could
proceed against Daimler AG in California because its U.S. subsidiary, which sold Daimler
vehicles on its behalf, had sufficient contacts with the state to be subject to general jurisdiction.
The Ninth Circuit reached that conclusion first by holding that the U.S. subsidiary acted as
Daimler AG’s agent and then by attributing all of the subsidiary’s California contacts to the
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German parent. The subsidiary’s contacts included “multiple California-based facilities”; in
addition, approximately 2.4% of Daimler AG’s worldwide sales were made in California
through its U.S. subsidiary. 134 S.Ct. at 752.

The U.S. Supreme Court reversed. The Court assumed that the U.S. subsidiary was in
fact Daimler AG’s agent and that the subsidiary’s California contacts should therefore be
attributed to Daimler AG. The Court aiso assumed (because Daimler did not argue otherwise)
that the U.S. subsidiary would have been subject to general jurisdiction in California.
Nevertheless, the Court held that, when Daimler AG’s worldwide contacts were taken into
account, it was obvious that the German company was not “at home” in California and thus
could not be sued there on claims that were unrelated to its agent’s activities in California.

The Court began its legal analysis by reiterating its observation in Goodyear Dunlop
Tires Operations, S.4. v. Brown, 131 S.Ct. 2846, 2854 (2011), that “specific jurisdiction has
become the centerpiece of modem jurisdiction theory.” Daimler AG, 134 S.Ct. at 755. Specific
jurisdiction is “case-linked” and grants a court the power to hear only those claims “deriving
from, or connected with, the very controversy that establishes jurisdiction.” Goodyear, 131
S.Ct. at 2851. By contrast, general or “all-purpose” jurisdiction, which grants a court the power
“to hear any and all claims against” a defendant regardless of where the claim arose, has played
“a reduced role.” Id. at 2851, 2854. In Goodyear and then Daimler AG, the U.S. Supreme
Court held that the Constitution imposes a heavy burden on plaintiffs who seek to sue an out-of-
state corporation on a general jurisdiction theory.

The Supreme Court explained that, as a matter of due process, “only a limited set of
affiliations,” such as being incorporated or having its principal place of business in the forum at
issue, “will render a defendant amenable to all-purpose jurisdiction there,” Daimler AG, 134
S.Ct. at 760. Where the defendant is a foreign corporation with its principal place of business in
another state or foreign country, even proof of a “substantial, continuous, and systematic course
of business” in the forum — whether directly or through an agent — is not enough to assert
general juri;dictian over it. Id at 760-61. The issue, the Court explained, is not the extent of

the out-of-state corporation’s contacts with the forum, but rather whether its affiliations with the
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state are “so ‘continuous and systematic’ as to render [it} essentially at home in the forum
State.” Id., quoting Goodyear, 131 S.Ct. at 2851, See also id. at 758 n.11 (explaining that this
test requires the defendant to be “comparable to a domestic enterprise in that State”).

As the Nevada Supreme Court has recognized, Daimler AG creates a presumption that
general jurisdiction over a corporation lies only in the forums in which it is incorporated and has
its principal place of business. See Viega GmbH v, Eighth Judicial Dist., 2014 Nev. LEXIS 48,
at ¥11(*Typically, a corporation is ‘at home’ only where it is incorporated or has its principal
place of business”). The Daimler AG Court noted that these “affiliations have the virtue of
being unique—ithat is, each ordinarily indicates only one place—as well as easily ascertainable.
. . . These bases afford plaintiffs recourse to at least one clear and certain forum in which a
corporate defendant may be sued on any and all claims.” 134 S.Ct. at 760. In a footnote, the
U.S. Supreme Court said that it would not “foreclose the possibility that in an exceptional case .
.. a corporation’s operations in a forum other than its formal place of incorporation or principal
place of business may be so substantial and of such a nature as to render the éorpcration at
home in that State.” Id. at 761 n.19. But it held that, even when its U.S. subsidiary’s contacts
were attributed to the parent company, Daimler AG’s “activities in California plainly do not
approach that level.” Id

Significantly, the U.S. Supreme Court noted that “it is hard to see why much in the way
of discovery would be needed to determine where a corporation is at home.” Id. at 762 n.20. In
the same footnote, the Court “clarifflied]” that “the general jurisdiction inquiry does not focufs]
solely on the magnitude of the defendant’s in-state contacts.” Id. (internal quotation marks
omitted). “General jurisdiction instead calls for an appraisal of a corporation’s activities in their
entirety, nationwide and worldwide.” Id.

B. The Facts Relevant To General Jurisdiction Under Daimler AG Are Indisputable.

The facts that are relevant to general jurisdiction under Daimler AG are not subject to
any reasonable dispute. Plaintiff does not dispute that SCL is a Cayman Islands corporation
with its principal place of business in Macau. First Am. Compl. § 3. Thus, the only question is
whether this is the “exceptional case” the U.S. Supreme Court had in mind in Daimler 4G,
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where SCL’s “operations” in Nevada are “so substantial and of such a nature as to render the
corporation at home in that State.” The indisputable facts demonstrate that the answer to this
question is unequivocally “no.”

SCL has already presented to this Court facts showing that it had ne “operations” in
Nevada, Under Daimler AG, that is dispositive of any claim that SCL is “at home™ here. In the
year in which Jacobs filed this lawsuit (2010), SCL reported over $4 billion in revenue, all of
which was generated by properties and businesses it owns in Macau. See SCI.’s 2010 Annual
Report, attached as Ex. C hereto; see also Affidavit of Toh Hup Hoch, attached hereto, § 6. By
contrast, SCL. owns ne property in Nevada and has ne revenue-producing operations here,
Indeed, under a Non-Competition Deed it entered to in November 2009 with its parent
company, Las Vegas Sands Corporation (“L.VSC”), SCL is prohibited from conducting any
business in Nevada. See Toh Affidavit, § 7; see also Deed of Non-Compete Undertakings,
attached as Ex. D hereto.

Plaintiff has taken extensive discovery on three theories he has offered in support of his
contention that there is general jurisdiction over SCL in Nevada. Plaintiff has argued that SCL
has substantial contacts with Nevada because it purchases goods and services and has
contractual arrangements with a number of Nevada companies (including LVSC). Second,
Plaintiff has claimed that LVSC’s Nevada contacts should be attributed to SCL because LVSC
supposedly acts as SCL’s agent for some purposes. Finally, Plaintiff has argued that, at the time
the lawsuit was filed, SCL was directed and controlled from Las Vegas, which Plaintiff claims
was its “de facto” executive headquarters. As demonstrated below, Daimler AG makes clear
that none of these theories is legally viable. Accordingly, the Court need not and should not
hold an evidentiary hearing on whatever factual questions those theories might raise.

1. SCL’s Purchases of Goods And Services From Nevada Is Irrelevant To

‘Whether It Is “At Home” Here.

In his initial opposition to SCL’s motion to dismiss, Plaintiff argued that there were

numerous fransactions between SCL and LVSC that constituted relevant “comtacts” for

purposes of a general jurisdiction analysis. Plaintiff pointed to agreements to provide reciprocal
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| procurement, design and development services; to share private jets; to use LVSC’s

international marketing services to recruit VIP players and assist in managing SCL’s retail malls
in Macau; and to license trademarks owned by LVSC for use in Macau. He also argued that
SCL had an ongoing contractual relationship with other entities that were based in Las Vegas,
such as Bally Technologies, Inc., noting that he himself had met with a number of companies in
Las Vegas to discuss entertainment and development issues relating to SCL’s properties in
Macau. See 2/9/11 Plaintiffs’ Opp. to Motion to Dismiss, at 7-8. Jacobs sought and was
granted discovery to obtain more information about these types of contacts, including discovery
of whether funding for SCL occurred in Nevada, what contracts or agreements SCL had entered
into with entities other than LVSC that were based in Nevada, and agreements between LVSC
and SCL, including but not limited to, the subjects outlined above. See March 8, 2012 Order 1Y
11,13, 15, 16.

Under Daimler AG, however, all of these contacts are legally irreievaﬁt The U.S.
Supréme‘ Court made it clear that general jurisdiction cannot be based on an aggregation of
contacts with in-state residents. Instead, it depends on whether the foreign corporation has
operations in the forum and, if so, how those operations stack up when compared to the
company’s operations world-wide. Here, SCL has no operations in Nevada, and all of the
contacts Jacobs could conceivably cite relate to SCL’s purchase of goods and services for use at
its properties in Macau. By definition, none of these contacts is relevant to whether SCL is “at
home” in Nevada.

In Daimler AG, the U.S. Supreme Court reiterated the rulé it had articulated thirty years |
ago in Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 418 (1984), holding
that “*mere purchases, even if occurring at regulai‘ intervals, are not enough to warrant a State’s
assertion of in personam jurisdiction over a nonresident corporation in a cause of action not
related to those purchase transactions.”” Daimler AG, 134 S.Ct. at 757. So too, in this case,
general jurisdiction cannot be predicated on evidence that SCL bought goods or services in

Nevada, from LVSC or others, for use in Macau.  Accordingly, there is no need for an
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evidentiary hearing (or any additional discovery) to determine the extent to which SCL bought
goods and services in Nevada.

2. Even If LVSC Acted As SCL’s Agent For Some Purposes, That Does Not

Provide A Basis For Concluding That SCL Is “At Home” In Nevada.

Plaintiff’s second theory is a variation of the agency theory the Ninth Circuit adopted in
Daimler AG and that the U.S. Supreme Court rejected in that case. As noted above, the
plaintiffs there argued that Daimler AG’s U.S. subsidiary (Mercedes Benz USA) acted as its
agent in selling Daimler vehicles in California. Daimler AG did not dispute that Mercedes Benz
USA was subject to general jurisdiction in California;! the plaintiffs argued that if Daimler
AG’s agent was “doing business” in California, then Daimler AG itself would be deemed to be
doing business in the jurisdiction and would also be subject to general jurisdiction there.

In this case, Plaintiff has argued that SCL retained LVSC as its agent to perform a
variety of tasks on its behalf, both in Nevada and elsewhere. Plaintiff sought and was granted
discovery to determine the extent to which LVSC performed services on behalf of SCL. See
March 8, 2012 Order § 15. Plaintiff has argued that because LVSC is subject to general
jurisdiction in Nevada, a finding that LVSC acted as SCL’s “general agent” would lead
inevitably to the conclusion that SCL too was subject to jurisdiction here.

Daimler AG, however, specifically rejects the basic premise on which Plaintiff relies—
that a principal is subject to general jurisdiction in a particular forum simply because its agent is
subject to “all purpose” jurisdiction there. Even though it accepted, for the sake of argument,
that Mercedes Benz USA’s considerable California contacts could be attributed to Daimler AG,
the U.S. Supreme Court held that those contacts had to be viewed in the context of Daimler
AG’s overall business to determine whether Daimler AG itself (as opposed to its assumed
agent) was “at home” in California. Thus, Daimler AG requires a two-step analysis. The first

question is whether and to what extent the purported agent’s contacts can be imputed to the

' The U.S. Supreme Court’s opinion strongly suggests that Daimler AG’s concession was
wrong and that Mercedes Benz USA itself, which was a Delaware corporation with its principal
place of business in New Jersey, might not have been subject to general jurisdiction in
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principal. The second is whether the principal’s overall contacts demonstrate that it is “at
home” in the forum in question.

In Viega GmbH, the Nevada Supreme Court explained how an agency theory applies

when jurisdiction is at issue. Because “corporate entities are presumed separate,” the mere fact |

that a parent company owns a subsidiary does not mean that jurisdiction over the parent can be
based on the subsidiary’s contacts with the forum, 2014 Nev. LEXIS 48, at *9, The Nevada
Supreme Court noted that the agency theory articulated in Doe v. Unocal Corp., 258 F.3d 915,
925 (9th Cir. 2001), which Plaintiff has counsistently relied on in this case, is one of the “narrow
exceptions to this general rule.” 2014 Nev. LEXIS 48, at *9. Unlike an alter ego theory, the
agency theory “does not treat the parent and subsidiary as one entity, but rather attributes
specific acts to the parent because of the parent’s authorization of those acts.” Id. (internal
quotation marks omitted), The same necessarily applies to Plaintiff®s unconventional
principal/agent theory, under which the subsidiary (SCL) is supposedly the principal and the
parent (I.VSC) the agent.

An agency relationship is formed when “one person has the right to control the
performance of another.” Id. at *13. Agencies “come in many sizes and shapes”; “[o]ne may
be an agent for some business purposes and not others so that the fact that one may be an agent
for one purpose does not make him or her an agent for every purpose.” Id. at *14-15 (internal
quotation marks omitted). Thus, to attribute all of a purported agent’s jurisdictional contacts to
the principal, the court would have to find that the agent “exist[s] solely to serve at the direction
of their” principal. Id at *12. In Daimler AG, attribution of all of the subsidiary’s contacts to
the parent company made sense, because Mercedes Benz USA’s entire business was devoted to
marketing Daimler AG’s vehicleé. Here, by contrast, even assuming fof purposes of argument

that LVSC acted as SCL’s “agent” when it provided services to SCL under the Shared Services

Agreement,” the scope of that agency was narrowly limited to the specific tasks that LVSC

California,
2 In fact, LVSC did not act as SCL’s agent when it provided services pursuant to the Shared
Services Agreement between LVSC and SCL. That Agreement does not purport fo create an

10
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undertook on SCL’s behalf. Those are the very same tasks described in Part A-1—providing
procuremeﬁt, design, marketing services and the like to SCL for its operations in Macau.

What cannot under any circumstances be attributed to SCL are LVSC’s own business
operations in Nevada—its extensive gaming, resort and convention operations, LVSC conducts
those operations on its own behalf. Indeed, it would be absurd to argue that LVSC does
business in the United States as SCL’s agent. As the Nevada Supreme Court explained in Viega
GmbH, an agency relationship depends on the principal’s right to direct and control the agent’s
conduct. As LVSC’s subsidiary, SCL has no even arguable right or ability to control how
LVSC conducts its own business in Nevada.

Thus, the only LVSC contacts with Nevada that could possibly be atiributed to SCL on
an agency theory are services LVSC performs here on behalf of SCL pursuant to the Shared
Services Agreement. But once again the Court need not hold a hearing to determine precisely
how extensive those services were. SCL paid LVSC approximately $9 million in 2009 and $8.7
million in 2010 for a variety of services that LVSC provided to SCL in the United States
pursuant to the Shared Services Agreement. See SCL 2009 Connected Transactions Summary
(SCL00100052) attached as Ex. F hereto; see also Toh Affidavit, § 9 and SCL 2010 Cemiécted
Transactions Summary (SCL00100051) attached as Ex. G hereto, see also Toh Affidavit, § 10.
Even assuming for purposes of argument that all of these services were provided to SCL by
LVSC employees who were headquartered in Las Vegas, this is only a tiny fraction of SCL’s
overall operating expenses during 2009 and 2010 of $2.9 billion and $3.3 billion respectively.
See Annual Report, Ex. C. Even if SCL itself maintained a back-office operation of that size

agency relationship, nor does it give SCL the right to control the manner in which LVSC
performed the services in question. See Shared Services Agreement, attached as Ex. E hereto,
Without control, there is no principal-agent relationship. See Viega GmbH, 2014 Nev. LEXIS
48, at *13 (“Generally, an agency relationship is formed when one person has the right to
control the performance of another™); Hunter Mining Labs., Inc. v. Management Assistance,
Inc., 763 P.2d 350, 352 (Nev. 1988) (“In an agency relationship, the principal possesses the
right to control the agent’s conduct”); see also Trump v. Eighth Judicial District Court, 857
P.2d 740, 745 n.3 (Nev. 1993) (“[a]n agency relationship is formed when one who hires another
retains a contractual right to control the other’s manner of performance”). The absence of an
agency relationship provides another independent basis for rejecting this theory.
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that was located in Nevada, that would not be nearly enough to conclude that SCL was “at
home™ in Nevada. |

Daimler AG is dispositive on this point as well. As noted above, the U.S. Supreme
Court assumed fof purposes of argument that all of Mercedes Benz USA’s California operations
were attributable to Daimler AG for jurisdictional purposes. That included “multiple
California-based facilities, including a regional office in Costa Mesa, a Vehicle Preparation
Center in Carson, and a Classic Center in Irvine,” as well as annual automobile sales in
California that represented approximately 2.4% of Daimler AG's worldwide sales. 134 S.Ct at
752. Notwithstanding the extent of Daimler AG’s California activities, the Supreme Court
concluded that, when considered in the context of Daimler AG’s worldwide operations, those
activities “plainly do not approach [the] level” at which they were “so substantial and of such a
nature as to render the corporation at home” in California. Id at 761 n.19.

This case shou]d be even easier to resolve than Daimler AG because SCL does not sell
any goods or services in Nevada and has no revenue-producing operations here.’ Put simply:
when a company is in the business of owning and operating integrated resort properties, as SCL
is, it cannot be “at home” in a forum where it has no such properties. As a result, even if SCL
had employees located in Nevada who provided support for its overseas operations and who
accounted for approximately 0.25% of its annual expenses, that would “plainly . . . not

approach” the level at which its operations in Nevada would be so substantial and of such a

nature as to render SCL “at home” here.*

* The absence of any revenue-producing activities in the State is particularly significant. “In the
corporate context, courts have historically applied general jurisdiction to organizations that hire
employees, hold real property, maintain bank accounts, apply for business licenses, advertise,
and regularly solicit sales within the relevant forum.” In re Chocolate Confectionary Antitrust
Lirig., 641 F. Supp. 2d 367, 383-84 (M.D. Pa. 2009). See also Birzer v. Jockey’s Guild, Inc.,
444 F. Supp. 2d 1005, 1009 (C.D. Cal. 2006) (courts generally consider “whether the defendant
makes sales, solicits or engages in business in the state, serves the state's markets, designates an
agent for service of process, holds a license, or is incorporated there™); 4 Federal Practice and
Procedure § 1067.5, at 507 (“the defendant must be engaged in longstanding business in the
forum state, such as marketing or shipping products, or performing services or maintaining one
or more offices there; activities that are less extensive than that will not qualify for general in
personam Jjurisdiction™).

Plaintiff has taken extensive discovery to determine whether LVSC senior officers, including
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3. There Would Be No General Jurisdiction In Nevada Over SCL Even If
Executive Decisions Were Made Here, '

Citing Perkins v. Benguet Consolidated Mining Co., 342 U.S. 437 (1952), Plaintiff has
also argued ﬂ'l'E;t there is general jurisdiction can be established by showing that SCL’s “de facto
executive headquarters” was in Las Vegas. Perkins does not support such a theory, however.
The defendant in Perkins (Benguet) was a mining company incorporated under Philippine law,
which owned mining properties in the Philippines. During World War I, its operations were
“completely halted” when the Philippines were occupied by the Japanese. Id. at 447. During
that period, the president of the company, who was also the general manager and principal
stockholder, returned home to Ohio, where he conducted all df the company’s (limited) business
operations. Jd at 448, The U.S. Supreme Court held that there was general jurisdicﬁan over
the company in Ohio under these unusual circumstances. But nothing in the decision suggests
that the Court would have found general jurisdiction over the company in Ohio had the
Philippine mines remained in operation merely because the company’s president and principal
stockholder lived and worked in Chio.

In fact, Daimler AG specifically rejects any such interpretation of Perkins. The Court
noted that the exercise of general jurisdiction was permissible in that case because “*Ohio was
the corporation’s principal, if temporary, place of business.”” 134 S.Ct. at 756 (quoting Keeton
v. Hustler Magazine, Inc,, 465 U.S. 770, 779 n.11 (1984). In her concurring opinion, Justice
Sotomayor suggested that Benguet “may have had extensive operations in places other than
Ohio.” 134 S.Ct. at 769 n.8. But the majority rejected that assertion, explaining that the
determination that there was general jurisdiction over Benguet in Ohio turned on the fact that
“All of Benguet’s activities were directed by the company’s president from within Ohio” and

“[t]o the extent that the company was conducting any business . . . it was doing so in Ohio.” Id.

Kenneth Kay (then LVSC’s CFO) and Robert Goldstein (LVSC’s President of Global Gaming
Operations), participated in assisting SCL with respect to obtaining funding or in international
marketing or development. Whatever assistance these LVSC senior officers may have provided
to SCL is irrelevant to the agency analysis, however, because Plaintiff cannot possibly claim
that they were acting as SCL’s agents—that is, pursuant to SCL’s direction and control.
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(emphasis supplied); see also id (“Given the wartime circumstances, Ohio could be considered
a surrogate for the placé of incorporation or head office”) (internal quotation marks omitted).
The Court also quoted with approval a law review article stating that Perkins ““should be |
regarded as a decision on its exceptional facts, not as a significant reaffirmation of obsolescing
notions of general jurisdiction’ based on nothing more than a corporation’s ‘doing business’ in a
forum.” Id.

Daimler AG thus precludes Plaintiff from relying on the fact that SCL’s Chairman (Mr.
Adelson) and for a time its Acting CEO (Mr. Leven) were headquartered in Las Vegas as a
basis for asserting general jurisdiction over SCL. Even assuming for purposes of argument that
both of those gentlemen were deeply involved in SCL’s management and discharged all of their
duties with respect to SCL from Las Vegas, that would not be nearly enough to show that SCL
was “at home” in Nevada at the time the lawsuit was filed.’ As the Supreme Court explained in
Daimler AG, the critical point is the extent of SCL’s gperations in Nevada — not where its
Chairman or CEQ happens to hang his hat. That some management may have been conducted
in Nevada and some services were performed on SCL’s behalf here does not come close to
showing that SCL—a Cayman Islands corporation with its principal place of business in Macau

and no revenue-producing operations in Nevada — is “at home” here.’

In fact, the evidence is that both Messrs. Adelson and Leven traveled extensively and often
visited Macau. See Deposition of Sheldon G. Adelson, Vol. II at 61:20-24 and 137:8-138:3
attached as Ex. H hereto; see also Deposition of Michael Leven, dated December 4, 2012, at
18:9-20:4 attached as Ex. I hereto.That fact alone demonstrates how impossible it would be to
predicate general jurisdiction on an analysis of where executive-level decisions are made, rather
than (as Daimler AG requires) based on casily determinable objective facts, such as place of
incorporation, principal place of business and (in an exceptional case) the place where the
company’s readily observable operations are so extensive that it can be deemed to be “at home”
there as well.

This was the rule even before Daimler AG. See Gordon v. Greenview Hosp., Inc., 300
S.W.3d 635, 650 (Tenn. 2009) (“[i]n this age of electronic communications, telecommuting, and
distributed management, the fact that [the subsidiary’s] officers and directors maintain offices in
Tennesee [where the parent company was headquartered] does not, by itself, lead to the
conclusion that the corporation has continuous and systematic contact with Tennessee or that
the corporation is conducting business within the state™); Mattel, Inc. v. MGA Enter.; Inc., 782
F.Supp.2d 911, 1015 (C.D. Cal. 2011) (no general jurisdiction over a Mexican subsidiary in
California because the CEO, who served both the parent and subsidiary, resided in California);
Riverside & Dan River Cotton Mills v. Menefee, 237 U.S. 189, 195 (1915) (“the mere fact that
an officer of a corporation may temporarily be in the state or even permanently reside therein, if
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Plaintiff may also argue that senior officers of LVSC exercise a certain level of
supervisory authority over SCL from Las Vegas and that this factor somehow buttresses their
“de facto” headquarters argument., A fair amount of discovery (and barticulaﬂy the depositions
of Messrs. Goldstein and Kay) focused on how LVSC senior officers interacted with SCL. But
any such argument would fail as a matter of law. A parent/subsidiary relationship “necessarily
includes some elements of control.” Viega GmbH, 2014)7Nev. LEXIS 48, at *13; id (*The
relationship of owner to owned contemplates a close financial connection between parent and
subsidiary and a certain degree of direction and management exercised by the former over the
latter”) (internal quotation marks omitied).” Whatever senior LVSC officers may have done to |
provide direction, supervision or assistance to SCL would be activity by LVSC to protect its
own investment in its subsidiary.® As such, that conducf would not be attributable to SCL.
Indeed, the Nevada Supreme Court has already held as much in its August 26, 2011 Order in
this case, noting that LVSC’s contacts with and activity in Nevada is irrelevant in deciding

whether there is general jurisdiction over SCL. See Ex. A hereto at 2.

B. The Theory Of “Transient Jurisdiction” Dees Not Provide A Basis For Exercising

Jurisdiction Over SCL.

For all of the foregoing reasons, there is no general jurisdiction over SCL. The Nevada
Supreme Court instructed this Court to consider Plaintiff’s theory of transient jurisdiction if it
“determinefd] that general jurisdiction is lacking.” Ex. A hereto at 3. That theory does not
depend on any factual development: it is undisputed that Plaintiff served his complaint on
Michael Leven, who was then SCL’s Acting CEO, while he was in Nevada. The only question,

then, is a purely legal one — whether serving a complaint on a senior officer of a corporation is

not there for the purpose of transacting business for the corporation, or vested with authority by
the corporation to transact business in such state, affords no basis for acquiring jurisdiction™),

In this case, of course, SCL is not a wholly-owned subsidiary. Approximately 30% of SCL’s
stock is publicly-held and is traded on the Hong Kong stock exchange. See Annual Report, Ex.
C.

§  As noted above, this kind of supervision or management cannot provide a basis for
concluding that the LVSC senior officer in question was acting as SCL’s agent because agency
requires control by the principal. If LVSC was providing direction or supervision to SCL, then
it necessarily follows that LVSC was not acting as SCL’s agent.
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| Court, however, has ever held that the same theory can be applied to a corporation. Indeed, in

eno‘ugh to confer jurisdiction over the corporation, regardless of whether there is general or
specific jurisdiction over the corporation in the forum. The answer fo that question is
unequivocally “no.”

In Cariaga v. District Court, 104 Nev. 544, 762 P.2d 886 (1988), the Nevada Supreme
Court held that an individual who was not a resident of the State could be sued on matters
unrelated to his contacts to Nevada because he had been served with process when he was in
Nevada on vacation. Two years later, the U.S. Supreme Court agreed that due process does not
prohibit a state from exercising general jurisdiction over an individual based on the fact that he
or she was served with a summons while temporarily in the state. Burnham v. Superior Court of

California, 495 U.S. 604 (1990). Neither the Nevada Supreme Court nor the U.S. Supreme

Burnham, the U.S. Supreme Court strongly suggested that the theory would not work with
respect to corporations because they have “never fitted comfortably in a jurisdictional regime
based primarily upon ‘de facto power over the defendant’s person.’” Id. at 610 n.1.

Those courts that have considered the issue in any depth have consistently refused to
extend transient jurisdiction to corporations, recognizing that doing so would “fly in the face of
International Shoe.” Scholz Research and Development, Inc. v. Kurzke, 720 F. Supp. 710, 713
(N.D. 11L. 1989); see also Wenche Siemer v. Learjet Acquisition Corp., 966 F.2d 179, 183 (5th
Cir. 1992) (holding that applying Burnham to corporations would be “directly contrary to the
historical rationale of International Shoe and subsequent Supreme Court decisions”); C.S.B,
Commodities, Inc. v. Urban Trend (HK) Ltd., 626 F. Supp. 2d 837, 849 -850 (N.D. Iil. 2009)
(same); Republic Properties Corp. v. Mission West Properties, LP, 895 A.2d 1006, 1022 (Md.
2006) (same),

Indeed, in International Shoe itself, the plaintiff had effected service within the state on
an agent of a non-resident corporation. International Shoe Co. v. Washington, 326 U.S. 310,
312 (1945). In holding that service on the agent was insufficient to confer jurisdiction on the
corporation, the U.S. Supreme Court made clear that, unlike individuals, a corporation “can

only manifest its presence through the authorized actions of its agents, and therefore jurisdiction
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cannot be conferred without meeting the minimum contacts test.” Scholtz, 720 F. Supp. at 713
(summarizing International Shoe). Similarly, in Perkins, supra, the plaintiff served a
corporation by personal service on its president, who lived in the forum state. 342 U.S. at 445.
The U.S. Supreme Court refused to find jurisdiction based solely upon service on the president,
and went on to state that the fact that a corporation’s activities caused it to have a registered
agent in the forum state was “helpful but not a conclusive test” in the jurisdictional equation.
Id. at 445.

Plaintiffs f;heory also conflicts with Freeman v. Second Judicial District, 1 P3d 963
(Nev. 2000), where the Nevada Supreme Court held that serving a non-resident corporation’s
registered agent for service of process was insufficient to support the exercise of personal
jurisdiction over the corporation. Id. at 964. The Nevada Supreme Court explained that,
beginning with Infernational Shoe, the focus of the jurisdictional inquiry has shifted away from
a state’s physical power over a defendant to the minimum contacts analysis. Id. at 967, If
appointing an agent to receive process is not enough to confer jurisdiction on a foreign
corporation, it necessarily follows that service on a foreign corporation’s officer or director,
who is not authorized to receive process, is similarly insufficient.

If there were any doubt about the viability of Plaintiff’s transient jurisdiction theory,
however, Daimler AG eliminates it. The U.S. Supreme Court held in Daimler AG that it
violates due. process to exercise general jurisdiction over a foreign corporation based on the fact
that its agent is present and doing business on behalf of the foreign corporation in the forum.
That holding riecessarily precludes the assertion of general jurisdiction based on the mere fact
that a corporate agent was served with a summons while in the forum.

C. Plaintiff’s Theory Of Specific Jurisdiction Also Fails As A Matter Of Law.

Even before Daimler AG was decided, Plaintiff recognized that it would be very difficult
to prove general jurisdiction over SCL. Over the course of the last two years, while continuing
to insist on broad discovery of his expanded (and now utterly discredited) general jurisdiction
theories, Plaintiff has been steadily shifting his focus to a theory of specific jurisdiction.

Plaintiff used the depositions he took of Messrs. Adelson and Leven in an attempt to prove what
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is apparently the linchpin of that specific jurisdiction theory—that the decision to terminate him
was supposedly made in Nevada. But this theory too should be rejected, as matter of law.

To ensure that the point is preserved, we note once again that Plaintiff waived the
argument that there is specific jurisdiction over his claim in Count II1 for SCL’s alleged breach
of a stock option agreement. Plaintiff did not raise that argument either in his opposition to
SCL’s motion )to dismiss or in response to SCL’s mandamus petition in the Nevada Supreme
Court. See, e.g., City of Las Vegas Downtown Redevelopment Agency v. Crockett, 117 Nev.
816, 822-823 (2001) (ﬁoting that failure to raise an issue in a responsive pleading may
constitute a waiver).”

In any event, Plaintiff’s specific jurisdiction theory fails as a matter of law. “Specific
personal jurisdiction arises when the defendant purposefully enters the forum’s market or
establishes contacts in the forum and affirmatively directs conduct there, and the claims arise
from that purposeful contact or conduct.” Viega GmbH, 2014 Nev. LEXIS 48, *8-9. See also
Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472 (1985) (a forum can assert specific
jurisdiction “over an out-of-state defendant who has not consented to suit there” only if the
defendant has “*purposefully directed’ his activities at residents of the forum™). Here, Plaintiff
cannot point to anything to show that SCL purposefully directed any activity at a Nevada
resident (which Jacobs is not) or that it entered Nevada’s market or affirmatively directed
conduct in Nevada that gave rise to the only claim that Jacobs aséerts against SCL—a claim for
breach of contract for SCL’s refusal to honor his demand to exercise certain stock options after
Jacobs was terminated. First Am. Compl. §47.

In a breach of contract case, the factors courts typically consider in deciding whether
there is specific jurisdiction include the degree to which the defendant does business in the state,

whether the contract chooses the law of the forum state, and whether contract duties were to be

® scL (and LVSC as well) has been severely prejudiced by Plaintiff’s belated assertion of
specific jurisdiction. If, as Plaintiff now claims, jurisdiction could be established simply by
showing that the decision to terminate Jacobs was made in Las Vegas, then that is an issue that
should have been resolved at the outset, before Defendants spent millions of dollars to provide
Plaintiff with extensive discovery that is related only to his general jurisdiction arguments.
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performed in the forum. See Consulting Engineers Corp. v. Geometric Ltd., 561 F.3d 273, 278
(4th Cir. 2009) (listing factors and holding that communications with the forum state did not
provide a basis for specific jurisdiction where the contract was negotiated and was to be
performed elsewhere and did not choose the forum state law); see also Stone v. State of Texas,
76 Cal. App. 4th 1043, 1048 (1999) (“Due process requires a ‘substantial connection’ between
the contract at issue and the forum state”). Here, all of those factors militate against finding
specific jurisdiction. SCL does not do business in Nevada, nor was Jacobs headquartered in
Nevada during the period in which he served as SCL’s CEQ. Plaintiff’s breach of contract
claim against SCL is based on an “option grant” that was issued to him outside the United
States, pursuant to a written resolution of the Remuneration Committee of the SCL Board,
which was signed by SCL’s CFO in Macau on letterhead bearing a Hong Kong address. See
Toh Affidavit, § 11; see also Written Resolution of the Remuneration Committee of the Board
of Directors of the Company, attached as Ex. J hereto. Had Jacobs accepted the grant (which he
did not), his acceptance would have taken place in Macau, @here he resided as SCL’s CEO,
rather than in Nevada. Moreover, the grant provides that it is governed by Hong Kong law and
performance was to take place outside the United States, by a grant of options to buy stock that
was traded on the Hong Kong stock exchange. Id. 9§ 11-12, Share Option Grant Letter,
attached as Ex. K hereto; see also SCL’s Equity Award Plan attached as Ex. L.

In a desperate attempt to find some connection between his breach of contract claim and
Nevada, Plaintiff contends that the decision to terminate him was made in Las Vegas. But even
if that is true—and the deposition testimony suggests that it is not'—Plaintiff has never even

attempted to explain how that would be relevant to whether there is specific jurisdiction over his

19" What the depositions reflect is that there were discussions in a variety of places, including
Las Vegas and Singapore, and with a variety of people, including SCL’s directors. See
Deposition of Sheldon G. Adleson, dated September 6, 2012, at 199:19-23, 221:25-222:24,
attached as EX. M hereto; see aiso Deposition of Michael Leven, dated December 4, 2012, at
116:4-22, 131:2-132:17, and Deposition of Michael Leven, Vol. 2 at 379:20-24. The testimony
provides another reason why the situs of the “decision” cannot be a relevant factor in the
jurisdictional analysis. Particularly if the decision is being made by a corporation, it may be
impossible to pinpoint exactly when the decision was made (as opposed to discussed) and where
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breach of contract claim against SCL. Plaintiff has not brought a wrongful termination claim
against SCL. Instead, he himself alleges that his employment reiationship was with LVSC and
that LVSC, rather than SCL, wrongfully terminated him. See, e.g., First Am. Compl. § 16-22,
56 & Count IV (asserting “tortious discharge” claim against only LVSC). If, as Plaintiff
alleges, it was LVSC that both hired and fired him, then it necessarily follows that the decision
to terminate him—wherever it was made—was made by LVSC, rather than by SCL.

Furthermore, even assuming (contrary to Jacobs’ own allegations) that Messrs. Adelson
and Leven were acting for SCL in terminating Jacobs, that they made the decision to terminate
Jacobs when they happened to be in Las Vegas, and that his alleged wrongful termination was
somehow relevant to his breach of contract claim against SCL (which it is not), that would still
nét provide a basis for finding specific jurisdiction over SCL in Nevada. The important
question for purposes of a specific jurisdiction analysis is not where one of the parties made a
decision to take a particular action, but rather where the action was actually taken. See, e.g,, Cai
v. DaimlerChrysler AG, 480 F.Supp.2d 12435, 1257 (D. Or. 2007) (specific jurisdiction over
breach of contract claim did not exist in Oregon because the contract was performed and
terminated outside the United States), Katerndahl v. Brindenberg Securities, A/C, 1996 WL
743800, at *5 (N.D. Cal. 1996) (California lacked speciﬁc’ jurisdiction over wrongful
terminatipn claim because ﬁxe plaintiff was terminated in Denmark). Here, it is undisputed that
Jacobs '»;zas terminated in Macau. See First Am. Compl. ] 31-32.  Thus, proof that the
decision to terminate Jacobs was made in Nevada would not provide a basis for asserting
specific jurisdiction over SCL even if Plaintiff had brought a wrongful termination claim
against SCL (which he has not).
D. Asserting Specific or General Jurisdiction Over SCL Would Be Unreasonable.

SCL is not “at home” in Nevada and lacks sufficient contacts to be haled into court here
on the one claim Plai\ntiff has asserted against it. A separate and independent basis for denying

jurisdiction over SCL under any theory, however, is that it would be unreasonable to expect

it was made, if the participants are not all located in the same place.
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SCL to defend its former CEO’S claim in Nevada and therefore contrary to the requirements of
due process. “Whether general or specific, the exercise of personal jurisdiction must also be
reasonable.” Emeterio v. Clint Hurt and Associates, Inc., 967 P.2d 432, 436 (Nev. 1998) “In
determining whether the exercise of personal jurisdiction is reasonable, the United States
Supreme Court has set forth five factors to be taken into consideration: (1) ‘the burden on the
defendant’ of defending an action in the foreign forum,” (2) ‘the forum state’s interest in
adjudicating the dispute,” (3) ‘the plaintiff's interest in obtaining convenient and effective
relief,” (4) ‘the interstate judicial system's interest in obtaining the most efficient resolution of
controversies,” and (5) the ‘shared interest of the several States in furthering fundamental
substantive social policies.”” Id. (quoting World-Wide Volkswagen Corp. v. Woodson, 444 U.S.
286, 292 (1980)). Application of these factors confirms that it is “peither reasonable nor
constitutionally permissible to require the Defendant to litigate this confract dispute in Nevada.”
MGM Grand, Inc. v. District Court, 807 P.2d 201, 202 (1991).

1. Litigating In Nevada Would Impese An Undue Burden On SCL.

Forcing SCL to defend against Plaintiff’s claim in Nevada would impose significant
burdens on SCL. Most importantly, Nevada civil litigation rules may impose obligations on
SCL that are in tension with SCL’s obligations under the foreign law of the jurisdictions where
it operates. This is nowhere more manifest than with respect to the Macau Personal Data
Privacy Act (“MPDPA™). As the Court is well aware, that statute may subject SCI: to civil, and
even criminal, liability in Macau for complying with its discovery obligations under the Nevada
rules.

It would be unfair and unreasonable to put SCL fo a choice between complying with
discovery obligations imposed by this Court and complying with the MPDPA., SCL did not
purposefully direct any conduct toward Nevada by drafting or sending an option agreement to
Plaintiff in Macau. On the contrary, SCL expressly incorporated Hong Kong law to govern the
letter. SCL could not reasonably have foreseen that, by sending that agreement to Plaintiff for
his signature in Macau, it would be haled into court in Nevada, where it would face the

immediate prospect of navigating potentially incompatible legal obligations.
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2. Nevada Has No Interest In The Dispute.

Nevada has no interest in adjudicating Piainti.ff’s claim against SCL. Plaintiff is not a
Nevada resident, First Am. Compl. § 1 (alleging that Jacobs is a citizen of Florida, with a
residence in Georgia as well). His claim against SCL is for breach of an alleged letter
agreement (which Jacobs never signed) to provide options to purchase shares in SCL, which are
listed on the Hong Kong stock exchange. The option agreement that SCL tendered to Jacobs—
and therefore Plaintiff’s claim—is governed by Hong Kong law. SCL executed the agreement
in Macau, and sent it to Plaintiff who worked in Macau, See Toh Affidavit § 11. Plaintiff later
was terminated while in Macau, leading to his claim against SCL. It is difficult to conceive of a
claim more divorced from any interests of Nevada.,

3. Plaintiff's Interest In Obtaining Convenient And Effective Relief Should Not

Trump SCL’s Interests.

Plaintiff will no '-doubt argue that it is more efficient for him to litigate his claim against
SCL along with his claim against LVSC. But the two claims are less closely related than
Plaintiff seems to think. Plaintiff claims that LVSC made an agreement with him that his stock
options would vest if he was terminated without cause. But he does not allege that SCL ever
made such an agreement. Instead, Jacobs claims a breach of contract against SCL based on an
options agreement that he never accepted and that, in any everit, contains no such provision,
Whatever Jacobs® claim against SCL might be, there are more appropriate jurisdictiohs in which
Plaintiff can litigate it. He could, for example, bring an action in the Hong Kong courts. Not
only are Hong Kong courts fully capable of providing Plaintiff timely and effective relief, they
have the added advantage of being experts in the law that actually governs Plaintiff’s claim.
Plaintiff, moreover, has the resources to retain able Hong Kong counsel. Finally, any marginal
inconvenience to Plaintiff from litigating in Hong Kong is far outweighed by the unfair burden
that a Nevada forum would impose on SCL.

Iy
11/
i
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4, No Public Policy Would Be Furthered By Allowing Plaintiff To Proceed
Against SCL In Nevada,

No conceivable public policy of this State would be furthered by adjudicating Plaintiff’s
claim that is he is entitled to options in a company listed on the Hong Kong stock exchange
pursuant to a contract with a Cayman Islands corporation whose principal place of business is
Macau.

1L
CONCLUSION

In Viega GmbH, the Nevada Supreme Court noted that the separateness of parent and
subsidiary corporations is a “basic premise of corporate law” and that courts may not “create
exceptions” to enable a plaintiff to “get around” the problems that basic premise creates when
they attempt to “sue a foreign corporation that is part of a carefully structured corporate family”
in a forum where that corporation is not “at home.” 2014 Nev. LEXIS 48, at ¥21. In this case,
it is apparent ﬂlat SCL is not “at home” in Nevada and despite years of discovery Plaintiff
cannot offer any theory under which SCL is subject to being sued here on a contract that was
made and to be performed in Macau and that is governed by Hong King law.

For the foregoing reasons, SCL urges the Court to grant summary judgment in its favor

on the issue of personal jurisdiction and dismiss the claims made against it.

DATED June 26, 2014, A
. (1927)
£sq.4(267)
thard, LLP
3800 Howard HugHes Parkway, 17th Floor
Las Vegas, Nevada 89169

Attorneys for Sands China Ltd.
-and

J. Stephen Peck, Esq. (1759)

Robert J. Cassity, Esq. (9779)

Holland & Hart LLP

9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134

Attorneys for Las Vegas Sands Corp. and
Sands China Ltd.

23

PA2486



ay

hes Parkw.
Floor
gas, Nevada 89169

000 » Fax (702) 385-6001

Seventeen

Las Ve

3800 Howard H:
(702) 385-6

KEMP, JONES & COULTHARD, LLP
h

kict@kemniones.com

R = T~ S o B e o e

J %) [ ) b o) [ 2] b it ok et - —_ e [ — — —
o -l & r o w b2 b fenr] O o ~J =% LA o+ (O] [ — <

CERTIFICATE OF SERVICE
I hereby certify that on the 26™ day of June, 2014, the foregoing DEFENDANT SANDS
CHINA, LTD.’s MOTION FOR SUMMARY JUDGMENT ON PERSONAL
JURISDICTION was served on the following parties through the Court’s electronic filing

system:

ALL PARTES ON THE E-SERVICE LIST

e

TP e
Co il 4

An employee-of Kemp, Jones & Coulthara, LLP
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AFF]DAV!T OF TOH HUP HOCK IN SUPPORT

Toh Hup Hock, being first duly swom, deposes and states:

1. 1 am an Executive Dircctor and the Executive Vice President and Chief Financial
Officer of Sands China Ltd. (“SCL”). 1 was appointed Chief Financial Officer of SCL in or
about November 2009. ‘

2 I bave personal knowledge of the matters stated herein except for those statements
made upon information and belief. As to those statements made upon information and belief, I
believe them to be true. If called as a witness, I could and would competently testify to the
matters set forth herein,

3. I make this affidavit in support of SCL’s Motion for Summary Judgment on
Personal Jurisdiction (*Motion™).

4. SCL is the leading developer, owner and operator of multi-use integrated resorts
and casinos in Macau, a Special Administrative Region of the People’s Republic of China,

5. SCL is a Cayman Islands corporation with its principal place of business in
Macau.

6. As referenced in SCL’s 2010 Anmual Report, in 2009, and 2010, SCL reported
revenues of $3,301,100,000 and $4,142,300,000, all of which came from its properties and
businesses in Macau. SCL incurred expenses of $2,926,100,000 in 2009 and %3,356,600,000 in
2010. A true and correct copy-of SCL’s 2010 Annual Report is attached to the Motion as Exhibit
C.

7. I am informed and believe and thereon aflege SCL has never had any business

operations in Nevada, or sales of any goods or services there and is prohibited from doing so
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pursuant to the Non-Competition Deed between LVSC and SCL. A true and correct copy of the
Non-Competition Deed is attached to the Motion as Exhibit D.

8. The Shared Services Agreement dated November 8, 2008, between Las Vegas
Sands Corp. (LVSC™) and SCL, which is attached 1o the Motion as Exhibit E, is a true and
correct copy of s purported counterpart,

9. Exhibit F fo the Motion denotes the total payments made to LVSC by SCL in
2009, for services rendered by LVSC in that same year under the terms of the Shared Services
Agreement. Exhibit F is a true and correct copy of its purported counterpart,

10.  Bxhibit G to the Motion denotes the total payments made to LVSC by SCL in
2010, for services rendered by LVSC in that same year under the terms of the Shared Services
Agreement. Exhibit G is a true and correct copy of ity purported counterpart,

11, 1 executed the stock option grant letter in Macau and sent it to Plaintiff Steven
Jacobs in Macan, which was issued pursuant to a written resolution of : the Remuneration
Committee of the SCL Board and to be constmcé in accordance with SCL’s Equity Award Plan.
True and correct copies of the Remuneration Committee resolution, the stock option grant letter,
and the Equity Award Plan are attached to the Motion as Exhibits J, K and L, respectively.

12, The stock option grant is governed by Hong Kong law and concerns a grant of
options to buy stock that was traded on the Hong Kong stock exchange.

Dated this i‘___. day of June, 2014,

: Toh Hup Hock
Subseribed and sworn to before me
this 2¢ day of Tune, 2014
{See attached)
NOTARY PUBLIC in and for
v
2
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GARTORIO DO NOTARIO PRIVADO LUIS CAVALEIRQ DE FERREIRA
Reconhago & assinatura, feita perante mim, da TOH HUP HOCK, cuja identidade verifiquel pela exihicia do Bilhets de
Identidads de Reskiente Nio Permanente de Macau n® 1510885(7), emitido am 27 ds Maslo do 2014, pala Direceio dos
Serviges de {dentificaglio.
Conta R385 §7.00
Macau, 26 de Sipho de 2014,

Notirto,

d

| cartify that TOH HUP HOCK, vcvsg identity 1 vwiﬁeh?]- Lossggap‘;& Nor?»gzmmwsdmldm&y Card n® 1510865(7),
Bcau X
iamdonn’m.??*faay 2014 by the identilcation Bursay of WSAR.,slmsstdowMDMm s7.00

Masen, 26% June 2014

The Notary
{signature)

Transiation made in Maczo, on 289 June 2014, by me LUIS CAVALEIRO OF FERREIRA in my capacily of Atiomey at Lew in
the S8AR of Macao, and it is according o the ariginal,

' W‘ﬁ_‘ |

LUIS CAVALEIRD DE FERREIRA
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James J. Pisanelli, Esq., Bar No. 4027

Electronically Filed
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JIP@pisanellibice.com CLERK OF THE COURT
Todd L. Bice, Esq., Bar No, 4534
TLB@pisanellibice.com
Debra L. Spinelli, Esq., Bar No. 9695
DLS@pisanellibice.com
Eric T. Aldrian, Esq., Bar No. 11897
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ISANELLI BICEPLLC
3883 Howard Hughes Parkway, Suite 800
Las Vegas, Nevada 89169
Telephone: (702) 214-2100
Facsimile: (702) 214-2101
Attorneys for Plaintiff Steven C. Jacobs

DISTRICT COURT
CLARK COUNTY, NEVADA
STEVEN C. JACOBS, CaseNo.:  A-10-627691
Dept. No.: Xl
Plaintiff,
v.
OPPOSITION TO DEFENDANT

LAS VEGAS SANDS CORP., a Nevada SANDS CHINA LTD.'S MOTION
corporation; SANDS CHINA LTD., a FOR SUMMARY JUDGMENT ON
Cayman Islands corporation; DOES [ PERSONAL JURISDICTION AND

through X; and ROE CORPORATIONS
I through X,

Defendants,

AND RELATED CLAIMS

L INTRODUCTION

* Defendant Sands China Ltd.'s ("Sands China") Motion for Summary Judgment rests on the
very same argument it unsuccessfully made to the Nevada Supreme Court a few months ago —
that there is no longer a need for evidence because the law has purportedly so dramatically
changed that Sands China can never be subject to jurisdiction in light of Daimler A.G. v. Bauman,
134 S.Ct. 746 (2014). Its regurgitation of that contention to this Court is as lacking in substance
as it was when made to (and rejected by) the Supreme Court. As the Nevada Supreme Court
observed, "even under Daimler AG, factual findings must be made with regard to Sands China's

COUNTERMOTION FOR SUMMARY
JUDGMENT

Hearing Date: July 29, 2014

Hearing Time: 8:30 a.m.
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contacts with Nevada in order to resolve thé jurisdictional issue.” (Ex. 1, Order Denying Mot. to
Recall Mandate, 2.)

Plaintiff Steven C. Jacobs ("Jacobs") recognizes Sands China's need to avoid an
evidentiary hearing at all costs. Sands China does not want a public airing of the real reasons for
Jacobs' termination or the fact that Sands China is controlled and operated from Las Vegas.
Sands China admittedly needs to pretend, for Hong Kong Stock Exchange purposes, that it is
operated from Macau. But the evidence developed in jurisdictional discovery shows otherwise.
The corporate decision-making for Sands China — where direction, control and policy emanate | -
happens in Las Vegas. To use parlance from Daimler AG, Sands China is very much "at home"
in Nevada because that is the location of the corporate nerve center. Pretendihg otherwise will
never make it so, particularly by way of summary judgment.

The same is true for specific jurisdiction. The evidence is uncontroverted that Jacobs'
wrongful termination — the event giving rise to each cause of action -- was hatched and carried out
in Las Vegas. Sands China cannot avoid the truth by regurgitating its erroneous and long-rejected
waiver assertion. Again, while Sands China is plainly desperate to avoid the facts, it tellingly can
never explain how Jacobs supposedly "wai\;ed" a jurisdictional basis that this Court did not| -
address because it alternatively found the existence of general jurisdiction. No one is confused as
to why Sands China continues to repeat this dubious proposition: Its own witnesses conceded that
the Jacobs termination was accomplished in Las Vegas by executives claiming to be acting as
Sands China's senior management. Because all of Jacobs' claims derive from those Nevada
events, Sands China is squarely subject to specific jurisdiction.

Nor is this a case where Sands China's then-CEQ, Michael Leven ("Leven"), was merely
passing through Las Vegas on vacation when he was served with process for Sands China. Leven
is based in Las Vegas. As CEO for Sands China at that time, he necessarily controlled and
directed Sands China's operation from Las Vegas. Indeed, as Leven would acknowledge, most of
his time was spent. in Las Vegas from where he exercised his ultimate control as CEO in
conjunction with Sands China's chairman, Sheldon Adelson. As courts have recognized, there is

nothing unfair under such circumstances about exercising transient jurisdiction.

2
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Since Sands China claims that the issue of personal jurisdiction can be resolved by way of
motion and that this Court is not obligated to hold an evidentiary hearing, .facobs countermoves
for summary judgment. After all, Sands China cannot now dispute the propriety of resolving this
issue by way of summary judgment considering its own Motion, This Court can and should treat
Sands China’'s Motion as consent to forego any unnecessary evidentiary hearing and enter
summary judgment in favor of Jacobs and against its personal jurisdiction defense.

II.  STATEMENT OF FACTS

A. Jacobs is Wrongfully Terminated for Blowing the Whistle on Corporate
Improprieties.

Jacobs filed this action against Defendants Las Vegas Sands Corp. ("LVSC") and
Sands China on August 20, 2010, arising out of his wrongful termination. Specifically, Jacobs
asserted a claim against LVSC for tortious discharge in violation of public policy, as well as
several contract claims against both LVSC and Sands China for breach of various agreements
arising from Jacobs' employment, including breach of a stock option agreement that Sands China
(at the behest of LVSC) entered into with Jacobs for 2.5 million share options. (See Ex. 2,
Compl. ] 43-47, on file with the Court.) In support of that claim, Jacobs alleged "LVSC and
Sands China have wrongfully characterized Jacobs' termination as one for 'cause’ in an effort to
deprive him of contractual benefits to which he is otherwise entitled.” (Id. §47.) Simply put, all
of Jacobs' causes of action stem from his wrongful termination. '

Jacobs will not re-chronical the gross misrepresentations made by Sands China and LVSC
in their attempt to conceal jurisdictional evidence. It suffices to note that on September 14, 2012,
after a three-day evidentiary hearing, this Court entered sanctions against both Sands China and
LVSC for their "knowing, willful and intentional conduct with an intent to prevent Plaintiff access
to information discoverable for the jurisdictional proceedings." (Ex. 4, Decision & Order dated
Sept. 14, 2014, 7:15-18.) Unfortunately, that order did not put a halt to the continued obstruction
and noncompliance. Months later, on December 18, 2012, this Court again recognized
Defendants' ongoing approach of "avoid[ing] discovery obligations that [ have had in place since
before the stay" and that they had "violated numerous orders” related to jurisdictional discovery.

3
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(Ex. 5, Hr'g Tr. dated Dec. 18, 2012, 7:12-17; 28:17.) As such, this Court scheduled yet another
evidentiary hearing concerning appropriate sanctions, where Jacobs intends to affirmatively seek
further sanctions, including the striking of Sands China's defense and pleading.!

Although Sands China and LVSC have obtained a stay of this Court's December lb8 Order
and the potential for further sanctions, Sands China appears to think that the stay can serve as both
a shield and a sword. It asks this Court to adjudicate Jacobs' rights, by way of summary judgment
no less, while simultaneously asserting that the stay precludes Jacobs from accessing proof or
obtaining the evidentiary sanctions he is entitled to seek. This is on top of the additional stay to
which Sands China and LVSC cling. That stay precludes Jacobs' access and use of documents in
his possession for jurisdictional purposes, based upon claims of privilege that this Court has
rejected.

It is for that very reason that this Court has postponed the evidentiary hearing, recognizing
that it cannot address the jurisdictional issue until Jacobs' counsel is permitted access to his
sources of proof. As such, Sands China's present Motion is yet another attempt.to game the
system, whereby the two stays bind Jacobs from obtaining relief — precluding his access to
evidence and entitlement to sanctions — but purportedly not Sands China.

B. Jurisdictional Discovery Confirms that Sands China is Being Operated From
Las Vegas and the conduct Giving Rise to This Case Occurred Here,

The reasons for Sands China's discovery fraud upon this Court and Jacobs became
apparent during jurisdictional discovery. As Jacobs previously indicated, the epicenter of

Sands China's operations ~ where the management decisions are actually made and control

! Sands China itself confirmed the basis for Jacobs' planned request for terminating
sanctions. Before the Supreme Court, Sands China claimed that the basis for its violation of this
Court's September 14 sanctions order is that this Court only prohibited it from using the Macau
Personal Data Privacy Act ("MPDPA") for those documents already located in the United States.
But as this Court knows, Sands China had already long-admitted that the MPDPA does neot even
apply to documents once they are outside of Macau. Simply put, Sands China's own arguments
(attempting to justify its violations of this Court's order) confirm that the violations were
knowing. It actually claimed that this Court entered a sanction that had no meaning because it
only applied to documents for which the MPDPA had no application. If there is ever a case for
sanctions over misconduct, Sands China has confirmed it. It has treated this Court's sanctions
order as just another expendable pawn in its chess game.

4
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exercised - is in Las Vegas. Indeed, while Jacobs served as Sands China's CEO, he was in fact
doing so pursuant t0 an employment agreement with LVSC that was made in Nevada and
governed by Nevada law. (Ex. 8, Leven Dep. Tr, Vol. II, 285:17-24 ("I was scting in the
capaity of president/chief operating officer of Las Vegas Sands Corp.").)

Likewise, from large decisions related to Sands China's financing and botel room design
to miniscule decisions related to the choice of paper towel dispensers to be used in the men's
room, ali decisions were ultimately made in Las Vegas by executives claiming o be wearing their
“Sands China" hat. As Leven would remind Jacobs and others: |

(Bx. 6, LVS0021674], Leven e-mail dated May 27, 2010 (emphasis added)) To the
consternation of Sands China's counsel, even Adelson admitted that these "final calls® relating to
Sands China's operations were to be made in Las Vegas. Indeed, Adelson would boldly assert
that "{plart of the problem was thai Jacobs [as Sands China's CEO] tried to insert himself into
all these decisions.” (Ex. 7, Adelson Dep. Tr.,, Vol. I, 87:24-38:7 (emphasis added).) Obviously,
if the Macau CEO is not supposed to be inserting himself into the management decisions, leaving
them to Las Vegas, it cannot be seriously doubted from where Sands China is actually being run,
It is this very Las Vegas-centric control and Jacobs' conflict with it that hastened his
wrongful termination. Jacobs had refused t;) genuflect to each Adeison’s demand. As Leven
would later admit in an email to executives, with a blind copy to Adelson, the real veason for
Jacobs' termination was that "he believefd] he report[ed] to the board, not the chair {Adeison]."
(Ex. 8, Leven Dep. Tr, Vol II, 377:21-378:2.) But of course, that tnuth could not be uttered

consistent with a director's ﬁduciaiy duty. Thus, the intemal spin would be ‘=
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Of course, the '—" was none other than Adelson and Leven, to

whom Jacobs repost "-‘ and who directed matters and exercised control from |
Fas Vegas. (Ex. 10, LVS00115227, Leven e-mail dated Feb. 10, 2010.) Of course, with Jacobs
out of the way, even the faux appearance of Macau management would dissipate. Sands China
made Leven its acting-CEQ, a role for which he needed no additional consideration in recognition
that it was largely a task that he had been "-' controlling all along. As scting CEO
until July 27, 2011, Leven was responsibie for menaging and controlting Sands China's opesations
and he did so mainly from Las Vegas. (Ex. 11, Leven Dep. Tr., Vol I, 200:19-22 (Leven
explaining role as acting-CEQ of Sands China: * was in Las Vegas and coming over to Macaw,
but as soon as 1 got Irwin Siegel there to watch [and be the "eyes and cars® at Sands China], then [
stayed mostly in Vegas and came over rather infrequently at that point.”; Sands China Ltd,
Annual  Report  for 2011,  http:/media.corporate-irnet/media_files/irol/23/233498/
Reports/Annual_Report _2011.pdf (last visited July 14, 2014).2

Likewise, wath Jacobs' elimination, Sands China vested ultimate control and divection over
key credit extensions - the very essence of 8 high-end gaming business - in Las Vegas

executives. (Ex. 12, LVS00011922, Long e-mail dated Aug. 31, 2010 {—

Goldstein e-mail dﬁ:ed Sept. 25, 2010 (same). Again, the actual and ultimate comntrol over
substantive decisions and policy are made and dictated in Las Vegas.

C.  This Court Repeatedly Rejects Sands China's Attempty at Evading Specific
Jurisdiction.

Not only has jurisdictional discovery confirmed how Sands China is actually operated out
of Las Vegas, it further confirmed that Las Vegas is where the entire scheme to terminate Jacobs
was hatched and carried out so as to deprive Jacobs of what he was contractually entitled.
Because it always knew the truth about its actual Nevada activities, Sands China again sought to

2 Courts may take judicial notice of a fact that is "not reasonably Sﬁ?; to dispute.” Sheriffl
Clark Cnty. v. Kravetz, 36 Nev. 919, 920, 620 P.2d 868, 869 (1980) ( fact, not reasonably
open to dispute, should be judicially noticed.™),

&

PA2496



SUITE 800

2]

E£S PARKWAY,
AS, NEVADA 89169

GH

PISANELLI BICE PLLC

* 3883 HOWARD HU

LAS VEG

L 00 =) N B W e

N NN B ORD e e b et bt et ek ek et e

avoid that discovery. As this Court undoubtedly recalls, the facts are so adverse that Sands China
has had to claim that Jacobs somehow waived the ability to establish specific jurisdiction, even
before the firm evidence of Sands China's Nevada-based activities came to light. Of course,
Sands China has never been able to explain just how such a waiver could have occurred.
Unremarkably, this Court has time and again ruled against Sands China's manufactured waiver
story, confirming that Jacobs is also entitled to assert specific jurisdiction. (E.g, Ex. 14, Order
dated May 8, 2013.) Indeed, this Court has had to more than once admonish Sands China that
Jacobs is entitled to discovery related to "the decision making and implementation of the
deéfsiou to terminate Jacobs from Sands China, which is the 'who, what, where, when, and
how' behind the decision." (Id., 2:3-7 (emphasis added).)

The reason for Sands China's obstinacy is rather obvious. It always knew where the
events surrounding the termination — thereby breaching the agreements with Jacobs — occurred
and were carried out. In Leven's own words: "The plan -- the - the arrangements for carrying out
the termination of Steve Jacobs was developed here [in Las Vegas] and executed there [in
Macau]." (Ex. 8, Leven Dep. Tr., 396:14-19.) But even Leven conceded that the only so-called
“execution” directed towards Macau was him and others flying from Las Vegas to hand-deliver
the Nevada-prepared termination letter to Jacobs. (/d, 387:7-11.) Adelson had simply wanted
Leven to pick up the telephone and fire Jacobs from Nevada. (Ex. 7, Adelson Dep. Tr., Vol. I,
71:2-7.) Any execution of the scheme in Macau was preordained in Las Vegas and purely for
appearance purposes.

The actual events for the termination, which would be called the "exorcism strategy,” were
planned and carried out in Las Vegas ostensibly by executives and others wearing both their
LVSC and Sands China "hats.” (Ex. 15, LVS00235110, Leven e-mail dated June 30, 2010.) This
included (1) the creation of fictitious Sands China letterhead upon which a notice of termination
was prepared, (2) preparation of the draft press releases with which to publicly announce the
termination, and (3) the handling of all legal-related matters for the termination. (Ex. 16,
$J001176, Termination Ltr.; Ex. 17, LVS000117331, Reese e-mail dated July 20, 2010; Ex. 18,
LVS00130400, Hyman e-mail dated July 21, 2010.) )

7
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indeed, it was attorneys from LVSC who notified Sands China's Board of the decision
o s = 1+, i o
promised to provide '_ at the upcoming Boand meeting (after the termination took
place). (Id; Ex. 9, LVS00142281, Draft Ltr.} And it was these same attomeys and executives ~
again purportedly wearing their Sands China “hats” — who boarded 4 plane in Las Vegas and in
pursuit of this scheme flew to Macau. (Ex. 19, LVS00267665, Murray e-mail dated July 22,
2010.)

Of course, Sands China knew these truths when it represented to this Court (and the
Nevada Supreme Court) that it "has not had any purposeful contacts relating to Plaintiff in
Nevada." (Ex. 20, Sands China’s Mot. to Dismiss, 10:15-16,) But with the truth now out, Sands
China has to devise some story ~ henee its unfounded and rejected waiver contention — hoping to
avoid the unmistakabie fact of specific jurisdiction. Respectfully, Sands China's tepeatmg of an
unsupporied and long-rejected contention only proves facobs' point.

HI. ARGUMENT

A.  The Evidence Must Be Viewed and Resolved in Jacobs' Favor.

Summary judgment is only appropriate where "the pleadings, depositions, answers to
interrogalories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law." NRCP 56(c); see also Wood v. Safeway, Inc., 121 Nev. 724, 121 P3d 1026,
1031 (2005). A genuine issue of material fact is one that affects the outcome of the litigation.
See Rivera v. Philllp Morris, Inc., 395 F.3d 1142, 1146 (9th Cir. 2005); Whize v. City of Sparks,
341 F. Supp. 2d 1129, 1135 (D. Nev. 2004). And, of course, this Court must view all evidence,
facts, and inferences in a light most favorable to the non-moving party. Safeway, 121 Nev, 724,
121 P.3d at 1031,

The moving party bears the burden of establishing the non-existence of any genuine issue
of material fact. Safeway, 121 Nev. 724, 121 P.3d at 1031, Only if this burden is met must the
non-moving party "transcend the pieadings and, by affidavit or other admissible evidence,
introduce specific facts that show a genuine issue of material fact™ Jd. at 603, 172 P.3d at 134.

B

PA2498



PISANELLI BICE rLIC
3883 HOWARD HUGHES PARKWAY, SUITE 800
LAS VEGAS, NEVADA 89169

W00 S~ A W B W N e

| T O T R o T R S T I O S o 2 e T VO S P
0 N A U B W N =~ OO 0 -1 N W R W e O

“Evidence introduced in support of or opposition to a motion for summary judgment must be
admissible evidence" and competent evidence. Collins v. Union Fed. Sav. & Loan Ass'n, 99 Nev.
284, 302, 662 P.2d 610, 621 (1983) (admissible); Saka v. Sahara-Nevada Corp,, 92 Nev, 703,
705, 558 P.2d 535, 536 (1976) (competent).

Applying these principles, Sands China's Motion necessarily fails. To begin with,
Sands China's Motion is procedurally precluded because it has enlisted a stay to preclude Jacobs'
access to and use of evidence. The law precludes a party from employing a stay as a shield and
then simultaneously seeking to use it as an affirmative sword. Besides, the actual admissible
evidence that exists® — which Sands China cannot dispute as it comes from its own witnesses —
confirms Jacobs' jurisdictional contentions. Sands China is being operated in Las Vegas which
subjects it to general jurisdiction. And, all of Jacobs' claims stem from his wrongful termination,
conduct that Sands China participated in and purposefully undertook in Nevada, Indeed, thisisa
case where even a corporation is subject to transient jurisdiction because its CEO was properly
served in the very jurisdiction from which he was operating Sands China. As such, if this Court is
not required to hold an evidentiary hearing, as Sands China's Motion contends, then the party
entitled to summary judgment is Jacobs, not Sands China,

B.  Sands China's Motion is Proceduraily Improper.

Although the evidence submitted herewith already defeats Sands China's Motion, this
Court should deny it outright for an additional reason. On March 27, 2013, this Court entered an
Order reiterating Sands China's "leigation to produce documents responsive to the Court-ordered
jurisdictional discovery from Maéau" and finding that Jacobs "ha[d] made a prima facie showing"
that Sands China had violated multiple orders governing jurisdictional discovery by, among other
things, "redacting personal data from its January 4, 2013 document production based upon the
MPDPA."* (Ex. 21, Order dated Mar. 27, 2013.) But before this Court's Order for Sands China

3 Submitted simultaneously with this Motion is an objection to the evidence offered by
Sands China.

4 This Court previously "precluded [Sands China] from raising the MPDPA as an objection

or as a defense to admission, disclosure or_production of any documents" as a sanction for prior
misconduct and lack of candor. (Ex. 4, Decision & Order dated Sept. 14, 2012.)

9
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to produce all relevant documents from Macau took effect, or the scheduled evidentiary hearing
"to determine the degree of willfulness related to those redactions and the prejudice, if any,
suffered by Jacobs" took place, Sands China sought emergency writ relief from the Nevada
Supreme Court, claiming that this Court exceeded its authority by requiring Sands China to
produce documents from Macau and even considering whether to impose sanctions against
Sands China for refusing to do so. The production of Sands China's documents and imposition of
sanctions — including Jacobs' intent and ability to seek dispositive sanctions ~ have been on hold
ever since.

At the same time, this Court has recognized that it cannot proceed with resolving the
Jjurisdictional issue until Jacobs' counsel is provided appropriate access to the records over which
this Court has rejected LVSC's and Sands China's claims of privilege. (See Ex. 22, Hr'g Tr. dated
Feb. 11, 2013.) But once again, Sands China has obtained a stay of that order of production,
depriving Jacobs' counsel access to Jacobs' own sources of proof. Considering that Sands China
has affirmatively obtained stays which pfeclude Jacobs from seeking affirmative sanctions relief
on the personal jurisdiction dispute, its present effort to exploit those stays must be rejected.
Courts recognize the impropriety of allowing a party to use a stay as a shield while
simultaneously seeking to use the stay's existence as a sword by seeking affirmative relief. See
Versata Sofiware, Inc. v. Callidus Sofiware, Inc., CV-12-931-SLR, 2014 WL 1868869, *2
(D. Del. May 8, 2014) (*[I]t is apparent that Callidus is playing the stay card as both a sword and
a shield, moving forward on its interests but denying Versata the opportunity to do the same, thus
presenting a clear tactical advantage for Callidus, the moving party"); In re Residential
Capital, LLC, 12-12020 MG, 2012 WL 5430990, *4 (Bankr, SD.N.Y. Nov. 7, 2012) (noting
impropriety of party’s attempt to use a bankmpicy stay as both a shield and a sword for its

strategic advantages).’

i It appears that the timing of Sands China’s Motion is not an accident and was in fact

undertaken to misuse this Court's temporary stay. Recall, one of the stays expired on June 10,

2014, The parties appeared before this Court and Sands China attempted to get Jacobs to simply

agree to continue the stay without disclosing the planned motion. Of course, the fact that

Sands China is seeking to gain advantage from the stay is grounds in and of itself to terminate it,

which Jacobs will be seeking in its forthcoming opposition to Sands China's request for further
10 ‘
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Having obtained two stays that preclude Jacobs from enforcing the terms of this Court's
existing orders — rulings that directly bear upon the jurisdictional debate — those stays similarly
bind Sands China's hands just as they do Jacobs'.$

C.  Sands China Is Subject To General Jurisdiction In Nevada,

Regardless of Sands China's stay gamesmanship, its théory of general jurisdiction is
predicated upon a knowing fiction. Of course, the fact that Sands China admits (but claims it is
imrelevant) that it "purchases good and services and has contractual arrangements with a number
of Nevada companies (including LVSC)" (Mot. at 7:14-23) is pertinent to whether “the level of
contact between the defendant [Sands China] and the forum state [Nevada] is high," as is required
for general jurisdiction. Trump v. Eighth Jud. Dist. Ct, 109 Nev. 687, 699, 857 P.2d 740, 748
(1993); see also Arbella Mut. Ins. Co. v. Eighth Jud. Dist. Ct.,, 122 Nev. 509, 511, 134 P.3d 710,
712 (2006) ("[Gleneral personal jurisdiction exists when the defendant's forum state activities are
so substantial or continuous and systematic that it is considered present in that forum and thus
subject to suit there, even though the suit's claims are unrelated to that forum.”). But those
Nevada contacts are just the beginning, not the end-all-be-all, as Sands China would like to think.

Indeed, jurisdictional discovery has confirmed that Sands China merely pretends (for
appearance purposes) to be headquartered in Macau. But the true nucleus of its operations -
where the controlling executives actually make substantive decisions, direct operations and set
policy ~ is in Nevada. Cognizant of this fact, Sands China asks this Court to ignore the actual
evidence, citing the United States Supreme Court's recent decision in Daimler AG v. Bauman,

134 8. Ct. 746 (2014).

extension. Sands China has made clear its intent to misuse the stay and cannot be allowed to
further profit from it.

6 Although the evidence that Jacobs presently possesses defeats Sands China's motion, in an
abundance of caution, Jacobs further submits the declaration of counsel pursuant to NRCP 56(f)
outlining the improprieties and prejudice of allowing Sands China to misuse stays as a shield
against Jacobs' ability to obtain affirmative relief while it claims the ability to proceed:

11
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In Daimler AG, a group of plaintiffs sued DaimlerChrysler ("Daimler”) in the- State of
California based upon the alleged collaboration between its subsidiary, Mercedes-Benz Argentina
("MB Argentina") and various terrorist groups located in Argentina, There was no connection
between the plaintiffs and Daimler. There was no evidence that Daimler had offices in California,
had employees there, or in any way operated there. See Daimler AG., 134 S.Ct. at 758. And, it
certainly did \not have officers and/or directors stationed in Califomia conducting the corporation's
affairs from there. Instead, the only connection between Daimler and California was that one of
Daimler's subsidiaries, Mercedes-Benz USA,LLC ("MBUSA"), sold cars in California.
Nevertheless, the plaintiffs, citing Doe v. Unocal, 248 F.3d 915 (Sth Cir. 2001), claimed that
personal jurisdiction existed because selling cars in California is "sufficiently important” to
Daimler such that it would have stépped in to perform that function for MBUSA were it
necessary. Jd, at 759.

The Supreme Court disagreed, and found that a parent corporation's "hypothetical
readiness” to perform services on behalf of its domestic subsidiary in the forum state does. not, in
and of itself, establish general jurisdiction. Id. at 759-60. The Court reasoned, "[a]nything a
corporation does through an independent contractor, subsidiary, or distributor is prgsumably
something that the corporation would do 'by other means' if the independent contractor,
subsidiary, or distributor did not exist.” Jd at 759. As a result, the Court found that the
Ninth Circuit's "hypothetical readiness” test improperly "subjects foreign corporations to general
jurisdiction whenever they have an in-state subsidiary or affiliate[.]" /d. at 759-60.

The Court reiterated that for general jurisdiction to exist, a corporation "must be fairly
regarded as at home" in the forum state. Jd. at 761. The Court explained that this had always
really been the guiding criteria and reaffirmed its prior general jurisdiction decisions. /d. Simply
stated, the relevant question, as it has always been, is whether the corporation's affiliations with
the State are "so continuous and systematic as to render it essentially at home in the forum State."
Id (quoting Int'l Shoe Co. v. Washington, 326 U.S. 310 (1945); Goodyear Dunlop Tires Ops.,
S A. v. Brown, 131 S.Ct. 2846 (2011)). Plainly, a corporation is at home in both the place where it
is incorporated and where it has its principal place of business. Goodyear, 131 5.Ct. at 2854, As

12
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the United States Supreme Court hes alse held, a corporation’s principal place of business is
determined by its "nerve center,” which is the "place where the corporation’s officers direct,
control and cooxdinate the corporation’s activities," Hertz Corp. v. Friend, 559 U.S. 77, 92-93,
103 8.Ct. 1181 (2010),

Despite Sands China’s wishes otherwise, corporations are subject to jurisdiction based
upon the actions of their officers, directors and agents within the forum state, That is how the
nerve center is determined. Indeed, as this Court knows, legal entities can only act through such
persons. As the Nevada Supreme Court explained long ago: "The contacts of an agent are
aftributable to the principal in determining whether personal jurisdiction exists® Trump, 109
Nev. at 694, 857 P.2d at 745. And the Nevada Supreme Court's recent decision in Viega GmBH
v. Eighth Jud. Dist. Ct. does not change the fact that "[a] court may assert general jurisdiction
over foreign (sister-state or foreign-country) corporations to hear any and all claims against them
when their affiliations with the State are so ‘comtinuous and systematic’ as to render them
essentially at home in the forum State." 130 Nev. Adv. Op. 40, at *4 (2014) (emphasis added)
{considering whether agent’s contacts "ha[ve] formed a relationship with Nevada that is 50
continuous and systematic as 10 be considered at home in this state.”).

’Unlike Daimler AG, this is not a case of a foreign parent corporation’s “hypothetical
readiness” to stand in for its local subsidiary. The evidence exposes how Sands China is actually
being operated and run by and through its oﬁ'mers and directors who do so from Las Vegas.
Indeed, depositions of both Adelson and Levm demonstrate how they direct and control the
activities and operations of Sands China from Las Vegas, and that they were "wearing their
Sands China hat" whenever they did so. (Ex. 7, Adelson Dep, Tr., Vol. 11, 96:22-24 (*And SCL,
any time there was an SCL issue, I had to, not figuratively, but literally put on my SCL hat."); see
also id., 116:2-6 ("Q. Okay. Did you ever have any business dealings [related to Sands China}
with him {Jacobs] over the phone while you were based in Nevada during that same time period?
A. What do you mean when I was based in Nevada? I'm always in Nevada. This is my home.")

This includes anything from approving compensation for Sands China io making its

o desgndcions. 43 Lovendret. [
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¥ (Ex. 6, LV500216741, Leven enail
dated May 27, 2010.) And in Adelson's words, one reason for Jacobs' termination was because
“Jacobs tried to insert himself into all these decisions.” (See Ex. 7, Adelson Dep. Tr., Vol. 11,
§7:24-88:7.) | |
Sands China can argue all it would like, but it cannot change the facts as admitted by its
Chairman and its then-existing CEO. Those facts establish that Las Vegas is where Sands China's
executives direct, control and coordinate its activities, despite its desire to pretend otherwise,
Las Vegas is where actual control ig exercised and where substantive decisions are made. This
reality i3 why Sands China is "at home" in Nevada, and subject to general jurisdiction here, See
Hoschar v. Appalachian Power Ce., 739 F.3d 163, 172-73 (4th Cir. 2014) (place where
day-to-day operations are conducted is not relevant, because a corporation’s true nerve center is
where the ultimate power to make decisions rests, is exercised and where corporate policy is set.);
Johnson v. SmithKline Beacham Corp., 724 F.3d 337, 356-66 (3rd Cir. 2013) (corporation's nerve
center is not where its officers were located, because it# officers were not granted genuine
authority to set policy, but it was where the board of directors were meeting and exercising actual
control); Moore v. Johnson & Johnsan, No. 12-490, 2013 WL, 5298573, *7 (E.D. Penn. Sept. 20,
2013) (a corporation’s "principal place of business” is not where it pretends it 10 be, it is where
actual and ultimate control is exercised, including where it is exercised by executives of a related
entity).
D.  Sands China Is Also Subject to Specific Jurisdiction, Given That the Scheme

to Tortionsly Terminate Jacobs and Breach Al Related Agreements Qccurred
In Nevada.,

Nor can Sands China deny that the scheme to wrongfully terminate Jacobs was hatched
and carried out here in Las Vegas. As the man who oversaw and carried out the so-called
"exorcism strategy” (Leven) conceded, “"the arrangements for camying out the termination of
Steve Jacobs" were developed in Las Vegas. (Ex. 8, Leven Dep. Tr., Vol. II, 396:14-19.) This is
hardly disputable considering that Las Vegas is the place in which Adelson maintains and
exercises his tight control over corporate operations and policy. This fact alone more than meets

14
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the "minimum contacts" necessary for this Court to impose personal jurisdiction bver Sands
China. r o
As the Nevada Supreme Court explained in Trump, specific jurisdiction may be exercised |

over a nonresident defendant where:

(1) the defendant purposefully avails himself of the privilege of
serving the market in the forum or of enjoying the protection of the
laws of the forum, or where the defendant purposefully establishes
contacts with the forum state and affirmatively directs conduct
toward the forum state, and (2) the cause of action arises from that
purposeful contact with the forum or conduct targeting the forum.

109 Nev. at 699-700, 857 P.2d at 748 (specific jurisdiction established where the cause of action
"arise[s] from the consequences in the forum state of the defendant's activities, and those
activities, or the consequences thereof, . . . have a substantial enough connection with the forum
state to make the exercise of jurisdiction over the defendant reasonable."); Yon's Companies, Inc.
v. Seabest Foods, Inc., 126 P.2d 1085, 1099 (Cal. 1996) (specific jurisdiction exists where “there
is a substantial nexus or connection between defendant's forum activities and the plaintiffs
claim.").

With its waiver argument repeatedly rejected, Sands China now claims (for the first time)
that Jacobs' theory of specific jurisdiction "fails as a matter of law" because the only claim
presently asserted against Sands China is breach of the option agreement with Jacobs and,
Sands China theorizes, its breach was not "purposefully directed" at the State of Nevada.
(Mot., 18:10-21.) Hardly.”

Jacobs' claim for breach of the option agreement arises out of and is based entirely upon
his wrongful termination. Without it, Sands China had no excuse for nonperformance. LVSC
and Sands China arranged Jacobs' termination so as to avoid paying him what he was and is

entitled to, including under the Sands China option agreement. (Ex. 2, Compl. §47 ("LVSC and

? As this Court is also aware, Jacobs has filed a motion to amend his complaint to add
additional claims against LVSC and Sands China. And, he will also be seeking to add additional
claims against Adelson upon issuance of the Supreme Court's remittitur. Jacobs incorporates his
motion to amend presently pending before this Court as it further highlights the additional claims
and jurisdictional bases against Sands China that were developed as a result of jurisdictional
discovery.

15
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Sands China have wrongfully characterized Jacobs' termination as one for 'cause’ in an effort to
deprive him of contractual benefits to which he is otherwise entitled.”).) In other words,
Sands China's breached the option agreement when Adelson undertook the "exorcism strategy" so
as to cheat Jacobs out of what he was owed. The fact that Sands China and LVSC later
manufactured purported “for cause" reasons — even then, those reasons were fabricated in
Las Vegas ~ does nothing to change the genesis of Jacobs' claim. (Ex. 8, Leven Dep. Tr., Vol. 1,
416:2-13.)

Sands China's breach of the option agreement was part and parcel of the scheme to
terminate Jacobs, the acts of which were planned and carried out in Nevada. Sands China's
attempt at drawing a line between Jacobs' termination and its breach of the option agreement is an
imaginary one. See Etienne v. Wolverine Tube, Inc., 12 F. Supp. 2d 1173, 1180 (D. Kan. 1998)
(concluding for venue purposes that a substantial part of the relevant conduct took place in
Kansas because "the primary events giving rise to this [breach of contract] action . . . occurred by
means of communications between . . . two states," and "to the extent that [the] events occurred
anywhere, they occurred almost as much in Kansas as fn Alabama®). When the Court considers
the totality of the circumstances of Sands China's breach, as it must, see Remick v. Manfredy, 238
F.3d 248, 256 (3rd Cir. 2001), there is no question that Jacobs' claims against Sands China
directly and substantially stem from its activities in Nevada.?

E. Service Upon Sands China's Then-Existing CEO in Nevada is Proper and
Effective.

Sands China cannot dispute that "personal jurisdiction may be exercised over a
non-resident defendant if the defendant is served with process while he is physically present in the
forum state.” Cariaga v. Eighth Jud. Dist. Ct., 104 Nev. 544, 546, 762 P.2d 886, 888 (1983);

$ Sands China pretends by way of a footnote that it has been "severely prejudiced by
Plaintiff's belated assertion of specific jurisdiction." (Mot., 18 n. 9.) Tellingly, it presents no
proof of its purported prejudice. It could not, because specific jurisdiction has always been at
issue, and it was only this Court's finding of general jurisdiction for why this Court did not reach
the question earlier. Jacobs is the only party prejudiced from the fact that specific jurisdiction
was not "resolved at the outset” and that is because Sands China did not disclose the truth about
its Nevada activities in orchestrating the termination along with LVSC.

16

PA2506



SUITE 800

LAS VEGAS, NEVADA 89169

£

Y,

PISANELLI BICE PLLC

3883 HOWARD HUGHES PARKWA

A =T - - RS I~ Y S " B I

BRYIKRRRYURREBSIEISGTEE S =3

Burnham v. Superior Court of California, Cnty. of Marin, 495 U.S. 604, 610 (1990) ("Among the
most firmly established principles of personal jurisdiction in American tradition is that the courts
of a State have jurisdiction over nonresidents who are physically present in the State."). And, as
Sands China admits, "it is undisputed that Plaintiff served Michael Leven, who was then SCL's
Acting CEO, while he was in Nevada." (Mot., 15:20-21.)

But Sands China says that transient jurisdiction cannot apply because it is a corporation, as
opposed to a natural person. Sands China goes so far as to say that the United States Supreme
Court in Burnham v. Superior Court of California, Cnty. of Marin "strongly suggested that the
theory would nof work with respect to corporations.” (Mot., 16:11-13.) While the Burnham
Court did gratuitously comment about transient jurisdiction's potential application to corporations,
it made clear that it had "express[ed] no views on these matters." 495 U.S. 604, 610 n. 1. And, as
one subsequent court put it: "Burnham's reassertion of the general validity of transient
jurisdiction provides no indication that it should only apply to natural persons.” Oyuela v. Seacor
Marine (Nigeria), Inc., 290 F, Supp. 2d 713, 720 (E.D. La. 2003).

In any case, Sands China's proffered cases are plainly inapposite, as they all involve
situations where the foreign corporation's agent was only in the jurisdiction "temporarily,” or
where the agent served was a rcgistéred tigent in a state where the corporation otherwise had no
presence. See Scholz Research and Develop., Inc. v. Kurzke, 720 F. Supp. 710 (N.D, Iil. 1989)
(corporate agent served while attending temporary tradeshow); C.S.B. Commodities, Inc. v. Urban
Trend (HK) Ltd., 626 F. Supp. 2d 837, 849 (N.D. Ill. 2009) (corporate agent served while
attending temporary tradeshow); Wenche Siemer v. Learjet Acquisition Corp., 966 F.2d 179, 182
(5th Cir. 1992) (service upon registered agent and corporation did not conduct business in forum);
Republic Properties Corp. v. Mission W. Praperties, LP, 895 A.2d 1006, 1009 (Md. 2006)
(service upon agent of partnership ineffective because partnership "never conducted any activity
of any kind in Maryland" (emphasis in original)).

Here, in contrast, Leven was not served with process during a temporary and isolated trip
to a jurisdiction where Sands China is not present; Leven was served in Las Vegas, Nevada, at the

very location and time in which he was acting as Sands China's CEO in carrying out its affairs.
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Notably, Sands China cites no case for the proposition that a corporate CEO cannot be served in
the very locale from where he oversees the company's business activities, See Nutri-West v.
Gibson, 764 P.2d 693, 695 (Wyo. 1988) (applying transient jurisdiction to subject partnership to
personal jurisdiction because the managing partner was personally served in the jurisdiction and
her "presence in the jurisdiction is related to partnership activity.").® There is nothing unfair about
subjecting a corporation to jurisdiction in the very locale where it has empowered its chief
executive officer to work.

F. Jacobs Countermoves for Summary Judgment.

Accepting Sands China at its word ~ that this Court is not obligated to hold an evidentiary
hearing ~ then the party entitled to summary judgment is Jacobs. As demonstrated above, the
actual facts are that the ultimate control over Sands China is exercised by executives in
Las Vegas. At the same time, the causes of action asserted here arise out of Sands China's
activities in Nevada, namely its orchestration of Jacobs' termination so as to escape its contractual
obligations. Because Sands China's own Motion claims that the Supreme Court's mandate does
not necessitate an evidentiary hearing, this Court should bind Sands China to that assertion and

enter summary judgment for Jacobs.

? Apparently believing that Daimler A.G. is the answer to all of its jurisdictional problems,
Sands China also cites that decision for the notion that a plaintiff cannot establish transient
jurisdiction by serving an “agent [who] is present and doing business on behalf of the foreign
corporation in the forum." (Mot., 17:17-22.) But, as explained above, the issue in that case was
whether a parent corporation could be subject to general jurisdiction based upon its "hypothetical
readiness" to conduct business on behalf of its subsidiary in the subject forum. That case has
nothing to do with transient jurisdiction, or an executive that is served in a state while he was
actually operating and controlling the entities' affairs,
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IV,  CONCLUSION
Sands China’s Motion for Summary Jadgment fails both procedurally and substantively,

If any party is entitled 10 summary judgment on Sands China’s defense of personal jurisdiction, it
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day of July, 2014,
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By:

James J. Pisanelli, Esq., Bar No, 4027
Todd L. Bice, Fsq., Bar No. 4534
Debra L. Sginetli, Esq., Bar No. 9653
Eric T. Aldrian, Bsq., BarNo, 11897
3883 Howard Huoghes Parkway, Suite 800
Las Vogas, Nevada 89169

Attorneys Tor Plaintiff Steven C, Jicobs
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and Sands China, Ltd,

DISTRICT COURT
CLARK COUNTY, NEVADA

STEVEN C. JACOBS,

Plaintiff,
V.

LAS VEGAS SANDS CORP.,aNevada
corporation; SANDS CHINA LTD., a Cayman
Islands corporation; SHELDON G.
ADELSON, in his individual and
representative capacity; DOES I-X; and ROE
CORPORATIONS I-X,

Defendants.

AND ALL RELATED MATTERS.

Electranically Filed
07/22/2014 07:08:53 PM

bl |

CLERK OF THE COURT

CASE NO.: A627691-B
DEPTNO.: XI k

DEFENDANT SANDS CHINA LTD.’S
REPLY IN SUPPORT OF ITS MOTION
FOR SUMMARY JUDGMENT AND
OPPOSITION TO PLAINTIFF’S
COUNTER-MOTION FOR SUMMARY
JUDGMENT

Date: July 29, 2014
Time: 8:30 am.

Plaintiff’s opposition to SCL’s motion for summary judgment once again confuses shrill
invective with the controlling legal standard. In the nearly three years since the Supreme Court
remanded this matter for findings on the questibn of whether this Court has personal jurisdiction
over SCL, Plaintiff has offered a bewildering array of shifting jurisdictional theories and

demanded—and gotten—millions of dollars’ worth of discovery that was ostensibly designed to
1
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support those theories. But in the wake of the U.S. Supreme Court’s decision in Daimler AG v.
Bauman, Plaintiff does not even attempt to defend any of the general jurisdiction theories he
had previously advanced. Rather than concede defeat, however, Plaintiff recasts his argument
yet again, claiming for the first time that Las Vegas should be deemed SCL’s principal place of
business—and then adds his usual quotient of outrageous (and false) accusations of misconduct,
in the transparent hope of distracting the Court from the lack of merit in all of his jurisdictional
theories. 7

Contrary to Plaintiff’s argument, SCL’s motion is not procedurally improper. Plaintiff
cannot maintain that he needs more documents to respond to SCL’s motion while, at the same
time, arguing that he himself is entitled to summary judgment, Nor is the motion somehow
barred by the Nevada Supreme Court’s denial of SCL’s Motion to Recall its Mandate. Far from
rejecting SCL’s interpretation of Daimler AG, the Nevada Supreme Court simply required SCL
to present its argument first to this Court. Respectfully, Daimler AG confirms what SCL has
argued all along — that this Court has no jurisdiction over SCL (a foreign defendant that has no
operations in Nevada) to entertain Plainiiffs claim that SCL breached a contract that was
allegedly formed in Macau, involves options to buy stock listed on the Hong Kong Stock
Exchange, and is governed by Hong Kong law.

L
ARGUMENT

A. SCL’s Motion For Summary Judgmént Should be Granted.

1. Plaintiff Bears The Burden Of Showing That There Is A Genuine
Issne Of Material Fact Regarding Personal Jurisdiction.

Plaintiff argues (at 8) that SCL, as the party moving for summary judgment, “bears the
burden of establishing the non-existence of any genuine issue of material fact.” But that is not
the law in the situation at issue here, where the party opposing summary judgment would bear
the burden of persuasion if there were an evidentiary hearing. Viega GmbH v. Eighth Judicial
Dist., No. 59976, 2014 Nev. LEXIS 48, at *7; 130 Nev. Adv. Op. 40-(May 29, 2014) (plaintiff]|

bears the burden of proving personal jurisdiction by a preponderance of the evidence). Under

2
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those circumstances, the “moving party may satisfy the burden of production by either (1)
submitting evidence that negates an essential element of the nonmoving party’s claim, or (2)
pointing out that thexie is an absence of evidence to support the nonmoving party’s case.”
Francis v. Wynn Las Vegas, LLC, 262 P.3d 705, 714 (Nev. 2011) (internal quotation marks and
ellipses omitted). It is then up to the party opposing summary judgment—here, Jacobs—to
“introduce specific facts that show a genuine issue of material fact.” I4. at 715 (internal
quotation marks omitted)."

In this case, SCL met its burden by pointing to a number of undisputed facts concerning
its business and Jacobs’ termination. Thus, it is Jacobs who bears the burden of introducing
specific facts showing that there is a genuine issue of material fact that precludes the Court from
ruling against him as a matter of law on the issue of personal jurisdiction. For the reasons
outlined below, Jacobs has failed to meet that burden.

2. SCL’s Summary Judgment Motion Is Procedurally Proper.

Jacobs next argues (at.9-11) that SCL’s summary judgment motion should be denied
“outright” because it is supposedly “procedurally improper” in light of the stay orders entered
by this Court and the Nevada Supreme Court, Which he claims have deprived him of documents
that could potentially prove his jurisdicﬁonal theories. In making that argument, Plaintiff|
ignores two important facts. First, Plaintiff does not have to affirmatively prove his
jurisdictional caée to defeat summary judgment; insteai he has only to show that there are
genuine issues of material fact. Second, as he consistently does, Plaintiff complétely ignores the
fact that he has obtained tens of thousands of pages of documents in response to his document
requests, and he has taken seven days’ worth of depositions of Messrs. Adelson, Leven,
Goldstein and Kay. If Plaintiff cannot meet his burden of pointing to specific facts that at least

create a genuine issue of material fact—which, as explained below, he has not done—there is no

' Wood v. Safeway, Inc., 121 Nev, 724, 731, 121 P.3d 1026, 1030-31 (2005), cited in Pl Br. at
8, is not to the contrary. Indeed, at the very page Plaintiff cites, the Court noted that, while the
evidence had to be construed in the light most favorable to the nonmoving party, the nonmoving
party had the burden of setting forth “specific facts demonstrating the existence of a genuine
factual issue.”

3
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reason 1o believe that he could prevail no matter how many additional documents he might
obtain.

That Plaintiff’s counsel has filed a conclusory Declaration pursuant to NRCP 56(f) does
not alter the analysis. “NRCP 56(f) permits a district court to grant a continuance when a party |
opposing a motion for summary judgment is unable .to marshal facts in support of its
opposition.” Aviation Ventures, Inc. v. Joan Morris, Inc., 121 Nev. 113, 117-18, 110 P.3d 59,
62 (2005). “Furthermore, a motion for a continuance under NRCP 56(f) is appropriate only
when the movant expresses how further discovery will lead to the creation of a genuine issue of
material fact.” Id. Here, Plaintiff does not claim that he has been “unable to marshal facts in
support of [his] opposition.” On the contrary, he argues that he has offered sufficient facts to
obtain summary judgment in his favor. Moreover, Plaintiff does not explain why he needs the
specific documents that are the subject of the stays to compose an appropriate response to
SCL’s motion. Indeed, counsel’s NRCP 56(f) declaration does not even mention the additional
documents this Court ordered SCL to produce from Macau—even though Plaintifs brief
complains at length about the stay of this Court's March 27, 2012 Order.2

Counsel’s Declaration does claim that Defendants® privileged documents, which the
Nevada Supreme Court's stay order precludes him from reviewing, might support his
jurisdictional theories. But he does not bother ‘to explain why that may be so. Instead, he says | -
only that he “reasonably believes” that certain unidentified documents listed on the privilege log
“would likely bolster” his claim of “ultimate control and direction of Sands China’s affairs
being conducted by Las Vegas-based executives.” Bice Decl. § 5. That is not nearly enough to |

explain 'why consideration of SCL’s summary judgment motion should await a final

? Plaintiff complains that the hearing on his renewed mation for sanctions was postponed
pending the Nevada Supreme Court’s decision on Defendants’ writ petition. But whether or
when that hearing is held is irrelevant to the question of whether this Court has personal
jurisdiction over SCL. In fact, this Court had planned to proceed with an evidentiary hearing on
the issue of personal jurisdiction notwithstanding the stay of its March 27 Order, until the
Nevada Supreme Court stayed this Court’s order with respect to Defendants’ privileged
documents as well. .

4
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principal place of business under the “nerve center” test the U.S. Supreme Court adopted in

determination of the privilege issues relating to the documents that Jacobs took with him when
he was terminated. P
3. Plaintiff Has Failed To Show That There Are Genuine Issues Of Material
Fact Concerning General Jurisdiction.

Plaintiff’s opposition effectively abandons all of his original general jurisdiction theories
and offers instead a brand-new theory—that SCL’s principal place of business is Nevada
because Nevada is supposedly its “nerve center.” That new theory fares no better than the
theories Plaintiff has now discarded.

SCL’s motion discussed at length the three theories Plaintiff had previously offered: 0
that SCL’s had “continuous and systematic contacts” with Nevada through its purchase of
goods and services here for use in Macau; (2) that LVSC acted as SCL’s agent and therefore its
presence in Nevada should be attributed to SCL; and (3) that Las Vegas was SCL’s “de facto”
executive headquarters. Plaintiff’s opposition does not even attempt to refute SCL’s argument
that these theories are no longer viable in light of Daimler AG v. Bauman, 134 S.Ct. 746, 761
(2014).> Instead, Plaintiff now argues, for the first time, that Nevada should be deemed SCL's

Herz Corp. v. Friend, 559 U.S. 77, 92-93 (2010), for diversity cases. This argument also fails
as a matter of law.

11

1t

to minimize the significance of Daimler AG by arguing (at 12) that the U.S, Supreme Court

jurisdiction over the principal as well. See SCL Opening Brief at 10. Jacobs relied on this now-

3 Although Plaintiff no longer relies on an “agency” theory of jurisdiction, he nevertheless tries
rejected only the “hypothetical readiness” aspect of the Ninth Circuit’s decision in Doe v.
Unocal, 248 ¥.3d 915 (9th Cir. 2001). In fact, Daimler AG rejected the central premise of Doe
v. Unocal, which was that proof of general jurisdiction over an agent who was performing
important services on behalf of its principal in the forum automatically gave rise to general

discredited theory, citing Doe v. Unocal for the proposition that SCL would be subject to
general jurisdiction under an “agency theory” if “LVSC fimctioned as Sands China’s
representative and performed services that are sufficiently important to Sands China” See
Plaintiff Steven C. Jacobs® Opposition to Defendants’ Motion for a Protective Order, filed on
December 4, 2012, at 4,
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/’when it had operations and offices in a number of states. The Court selected the “nerve center”

a, The “Nerve Centgr” Test Does Not Apply Here.

There is a reason why Plaintiff never previously argued the “nerve center” test: that test
simply does not apply in a case like this. The issue in Herfz was how to decide the citizenship
of a U.S. company under the federal diversity statute, not whether there was general jurisdiction
over a foreign corporation that does not do business in the State (or indeed anywhere in the
United States). Under the diversity statute, a corporation is a citizen of at most two states—
where it is incorporated and the place in which it has its principal place of business. The
problem the U.S. Supreme Court dealt with in Hertz was that federal courts had disagreed about
how to determine a U.S. corporation’s one “principal place of business” for diversity purposes

test for three reasons, First, it comported with the language of the statute, which required a
court to identify a single “place” within a state that could be described as the corporation’s
principal place of business, 559 U.S. at 93-94. Second, the Court noted that “administrative
simplicity is a major virtue in a jurisdictional statute” and concluded that a nerve center test
would be easier, “comparatively speaking,” to apply because “a corpo\iation’s general business
activities more often lack a single ;;rincipal place where they take place.” Id. at 94-95, Third,
the Co{zrt concluded that the “nerve center” test comported with the statute’s legislative history.
Id. at 95.

The test for general jurisdiction, by con&aét, does not depend on congressional intent,
Rather, it depends on whether a foreign corporation’s “continuous corporate operations within
a state are so substantial and of such a nature as to justify suit against it on causes of action
arising from dealings entirely distinct from those activities.” Daimler AG, 134 S.Ct. at 754
(internal quotation marks and brackets omitted) (emphasis added). In Daimler AG, the US.
Supreme Court reiterated the view that corporations may be sued under a general jurisdiction
theory if their affiliations with the forum are so “‘continuous/and systematic as to render them
essentially at home in the forum State.”” Jd. (quoting Goodyear Dunlop Tires Operations, S.A.
v. Brown, 131 S. Ct. 2846, 2851 (2011)). While the Court described a corporation’s “principal

place of business™ as being one such affiliation, nothing in either Goodyear or Daimler AG even
6
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remotely suggests that the Court intended that “place” to be defined by Hertz’s “nerve center”
test. Indeed, Goodyear did not cite Hertz at all. And Daimler AG cited Hertz only as “Cf” for
the proposition that simple jurisdictional rules promote predictability. 134 S.Ct. at 760.4

The Daimler AG Court’s discussion of Perkins v. Benguet Consolidated Mining Co.,
342 U.8. 437 (1952), also strongfy suggests that the 1.8, Supreme Court would not base a
finding of general jurisdiction on the kind of analysis Plaintiff suggests. In Daimler 4G, Justice
Sotomayor criticized the majoriiy for concluding that there was no general jurisdiction over
Daimler AG without knowing whether Daimler AG\maintained key files in California or
whether there were employees in California who made “important strategic decisions or
oversfaw] in any manner Daimler’s activities.” 134 S.Ct. at 767. Justice Sotomayor cited
Perkins for the proposition that this kind of information was critical in deciding whether there
was general jurisdiction over Daimler AG in California. She arrived at that conclusion by
charﬁcterizing Perkins as holding that there was general jurisdiction in Ohio over a foreign
corporation simply because a “single officer” worked out of his home office in Ohio and kept
corporate records there—even though the company’s mining operations were entirely overseas,
the company had managers overseas and in California, and company board meetings were held
in states other than Ohio. Id, at 767 & n. 5; 769 n.8. The majority, however, rejected Justice
Sotomayor’s reading of Perkins. Id. at 756 1.8, It stated that the president’s location in Ohio
was the basis fof general jurisdiction only because all of the corporation’s operations in the
Philippines had been shut down by World War II and all of the company’s business (such as it
was) was being directed from Ohio, which made tho its “principal, if temporary, place of

business.” Id. at 635 (internal quotation marks omitted).

* In that sage, the Supreme Court first noted that “the place of incorporation and principal
place of business are paradigm bases for general jurisdiction” over a corporation and that
“[t}hose affiliations have the virtue of being unique—that is, each ordinarily indicates only one
place—as well as easily ascertainable.” 134 S.Ct. at 760 (internal quotation marks, brackets and
cllipses omitted). It then put in a “C£.” cite to Hertz, quoting Hertz merely for the proposition
that ““[s}imple jurisdictional rules ... promote greater predictability.”” Id, If the Supreme Court
had thought that the “nerve center” test applied in identifying a corporation’s principal place of
business for general jurisdiction purposes, presumably it would have said so when it quoted

Hertz,
7
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‘As demonstrated in SCL’s Opening Brief (at 13), the majority’s discussion of Perkins
demonstrates that general jurisdiction against SCL cannot be predicated on the assertion that
Nevada x;vas SCL’s “de facto” executive headquarters because SCL’s Chairman and, for a
period of time, its acting CEQ lived in Nevada. The Court’s discussion also precludes
Plaintiff's attempt to achieve the same result by switching labels, calling his theory a “nerve
center” theory, rather than a “de facto headquarters” theory. Whatever the label, SCL cannot be
deemed to have its principal place of business here when all of its business operations are
overseas, it is prohibited by the Non-Competition Deed from doing business in Nevada, it lists
its principal place of business in its public filings as Macau,® and its stock is publicly traded on
the Hong Kong Stock Exchange.

b, SCL Would Be Entitled To Summary Judgment Even Under Hertz,

In any event, even if a “nerve center” analysis were applied to determine where SCL’s
principal place of business was for purposes of assessing general jurisdiction in 2010, SCL
would still be entitled to summary judgment. In Hertz, the Supreme Court held that a
corporation’s “principal place of business” is the place (singular) where the corporation’s
“brain”—its “actual center of direction, control, and coordination™ is located. 559 U.S. at 93,
In determining a corporation’s principal place of business inder this test, the court must “focus
solely on the business activities of the cbrporation whose principél place of business is at issue.”
Johnson v. SmithKline Beecham Corp., 724 F.3d 337, 351 (3d Cir. 2013) (cited in PL. Br. at 14)
(internal quotation marks omitted). In addition, to determine where the “brain” is located, the
court must first “acknowledge the nature of the corporation’s activities, as it is difficult to iocate
a corporation’s brain without first identifying its body.” Id. at 356 n. 21.

Toward that end, it is critical to recognize that SCL is a holding company, which holds
the stock of Venetian Macau Ltd. (“VML”) and other entities that operate businesses in Macau

and Hong Kong. VML is the operating entity that holds the gaming subconcession in Macau,

3 SCL’s 2010 Annual Riﬁort listed its principal place of business in Macau as the Venetian
Macau and then listed another “principal place of business” in Hong Kong. There is no place of
business (principal or otherwise) listed in Nevada. See SCL Ex. C at 176.

8
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See“/Am. Compl. 9 3; 2010 Annual Report, Bx. C to SCL’s Motion, at 66 (“The prineipal
activity of the Company is investment holding and the principal activities of our subsidiaries are
the develépment and operation of integrated resorts in Macao, which contain not only gaming
areas but also meeting space, convention and exhibition halls, retail and dining areas and
entertainment venues”). In Johnson, the Third Circuit held that because the corporation at issue
there was a holding company, its “nerve center” was in Wilmington, Delaware, where the
corporation’s quarterly Board meetings were held. In support of that conclusion, the court
pointed to “numerous post-Hertz cases that have determined the principal place of business of a
holding company by looking to the location in which its officers or directors meet to make high-
level management decisions.” Id. at 354 n.19. .

Similarly, in this case if the “nerve center” test is used to determine SCL’s principal
place of business, the proper question is where SCL’s Board met. Under Rule 3.08 of the
Listing Rules of the Hong Kong Stock Exchange, the “board of directors of an issuer is
collectively responsible for its management and operations.™ SCL's 2010 Annual Report
explains that the Board, which includes three Independent Non-Executive Directors, “directs
and supervises the Company and oversees the Group’s businesses, strategic decisions and
performance.” SCL Ex. C at 51, 52; see alsq id. at 55 (“The Board reserves for its decision all
major matters concerning the Company, including approval and monitoring of all p&icy
matters, overall strategies and budgets, internal control and risk management systems, material
transactions (in particular those that may involve conflicts of interest), financial information,
appointment of Directors, and senior management personnel, and other significant financial and
operational matters”). ' .

Under these circumstances, the Court would look to where the Board’s meetings were
typically held in order to determine SCL’s “principal place of business” under the “nerve

center” test. As the documents produced in discovery show, during the time frame at issue here,

8 See Rules Govemning the Listing of Securities on the Stock Exchange of Hong Kong Limited,

available at https://www.hkex.com.hk/eng/rulesreg/listrules/mbrules/documents/chapter 3.pdf.

9
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all of the six in-person SCL Board meetings were held in China, with four in Macau at SCL’s
headquarters at the Venetian Macau and two in Hong Kong, See Ex. O hereto.”

Thus, the “nerve center” analysis would lead inevitably to the conclusion that SCL’s
principal place of business is in China, {ather than Nevada. Plaintiff’s assertion that LVSC
executives sometimes provided advice and support to SCL’s operating subsidiaries does not
alter the conclusion that the holding company is directed and controlled by SCL’s Board from
Macau.® Nor does the fact that Mr. Adelson, in his capacity as SCL’s Chairman and/or LVSC’s
Chairman and CEQ, provided advice or direction to those Me subsidiaries on issues such as
the design of Parcels 5 and 6. Similarly, that Jacobs signed a term sheet from LVSC in Angust
2009, before SCL was even formed (Am. Compl. 14 22, 24), says nothing about where SCL’s
principal place of business was in 2010. Indeed, the undisputed fact that Jacobs was
headquartered in Macau during his tenure as SCL’s CEO and that Mike Leven, who replaced
him as acting CEO, spent a large amount of time in Macau until one of the directors (frwin
Siegel) agreed to locate to Macau temporarily and two new officers were hired who resided in
Macau demonstrates that, even if the question was where SCL and its operating subsidiaries
were headquartered (see PL Exs. 11, 17), the answer would be “Macau.”

As the Third Circuit noted in Joknson, the Supreme Court recognized in Herfz that “in
this era of telecommuting, some corporations may divide their command and coordinating
functions among officers who work at several different locations, perhaps communicating over
the Intemnet.” 1d, at 356 (quoting Hertz, 599 U.S. at 95-96). But Hertz discouraged courts from
trying to weigh the various functions that individuals in different locations performed, on the

theory that the Court should make a simpler determinétion, looking instead “towards the center

7 The Notices of Meetings collectively attached as Ex. O and previously designated as
confidential, are no longer designated as confidential and the “Confidential” marking on each
gocument has been removed. : »

At page 6 of his brief, Plaintiff points to the fact that, after his termination, LVSC’s head of
global gaming operations (Mr. G%gdstein) was asked to approve credit extensions over $25
million. But the very documents Plaintiff cites in support of this conclusion (P1. Exs. 12 and 13)
show that this was a stopgap measure until a new, permanent CEQ was appointed who would be
located in Macau,

10
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of overall direction;" Id. at 96, Here, that “center of overall direction” was in China, where
Bdard meetings were held. This Court need not and, indeed should not, conduct a more
searching inquiry to decide what the U.S. Supreme Court views as a simple question that can be
“resolved expeditiously at the outset of the litigation” without the need for “much in the way of
discovery™—namely, “where a corporation is at home.” Daimler AG, 134 S.Ct. at 762 n.20.

4, There Is No Specific Jurisdiction Over Jacobs® Claim Against SCL.

Plaintiff suggests that SCL’s response to his specific jurisdiction argument is somehow
new. Itis not. In fact, SCL argued in its original motion to dismiss (PL Ex. 20, at 9-10) that
there was no specific jurisdiction over the only claim Plaintiff asserted against it, for breach of
the option agreement. SCL pointed out that the option agreement was governed by Hong Kong
law and applied to options for stock traded on the Hong Kong Stock Exchange. It also pointed
out that Plaintiff did not and could not claim that SCL had purposcfully directed any conduct at
him in Nevada, since Jacobs was in Macau when he was terminated and is not and never has
been a resideqt of Nevada. Plaintiff did not respond to this argument in his opposition to the
motion to dismiss and did not argue that there was specific jurisdiction over the claim he
asserted against SCL.® Instead, he argued only general and ﬁansi;:ntjurisdiction; the same was
true when SCL sought mandamus relief in the Nevada Supreme Court. Jt was not until after the
Supreme Court remanded that Plaintiff first raised specific jurisdiction; as SCL has érgued all
along, by that time it was too late,

In any event, Plaintiff’s specific jurisdiction argument fails as a matter of law. Plaintiff
argues that his claim for breach of the option agreement is directly tied to his wrongful

termination claim. But Plaintiff points to nothing in the option agreement providing that his

® In a footnote (P1. Br. at 16 n.8), Plaintiff argues that he did not raise ific jurisdiction
because this Court ruled in his favor on general jurisdiction. This is revisionist history: Plaintiff
did not know how this Court would rule when he filed his opposition to SCL’s motion; it is
obvious that he did not raise specific jurisdiction because he did not think he could sustain that
argument. Plaintiff also tries to blame SCL for his own tactical decision not to raise the issue in
a timely manner, claiming that SCL “did not disclose the truth about its Nevada activities.” But
SCL can hardly be charged with concealing facts about a theory that fails as a matter of law—
that the location of its internal deliberative processes is somehow relevant to specific
Jurisdiction,
11
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options would vest in the event that he was terminated without cause. More impbrtantly, for
present purposes, even if Plaintiff could show that the purported “strategy” to terminate him
was somehow relevant to his breach of contract claim and was formulated in Las Yegés, that
would not support the exercise of specific jurisdiction in Nevada over that claim. Plaintiff does
not cite a single case where the location of an infernal decision to breach a contract was deemed
to be a relevant contact for a specific jurisdiction analysis.

In fact, the legal standard Plaintiff quotes at page 15 of his brief shows that it is ot
relevant. That standard focuses on where the allegedly wongﬁ;lv conduct was aimed—whether
the defendant purposefully availed itself of the privilege of serving the market in the forum
(where the claim is that a product injured the plaintiff in the forum) or affirmatively directed
conduct toward the forum state that résulted in injury there. Neither standard is met here, where
SCL’s alleged conduct indisputably targeted Jacobs in Macau, rather than Nevada.

The two casés Plaintiff cites are also inapposite. In Etienne v. Wolverine Tube, Inc., 12
F.Supp.2d 1173, 1180.(D. Kan. 1998), the plaintiff was a Kansas resident who argued that there
was specific jurisdiction in Kansas over his claim for breach of an employment contract because
the defendant, who was located in Alabama, communicated with the plaintiff in Kansas. The
court held that it was irrelevant that the defendant never physically entered the state because its
communications with the plaintiff were directed toward the state of Kansas for the purpose of
consummating a fransaction, and thus those communications were made in Kansas as much as
they were in Alabama. Here, by contrast, Plaintiff has not pointed to any communications by
SCL that were directed at him in Nevada. Instead, Plaintiff concedes that he was terminated in
Macau. Similarly, in Remick v. Manfredy, 238 F.3d 248, 256 (3d Cir. 2001), the issue was
again whether a plaintiff who had entered into a contract with nonresidents could sue them in
his home state for breach of contract. The Third Circuit held that there was specific jurisdiction
over the claim because the defendants sought out the plaintiff in his home state and established
a contractual relationship with him the]re.

In Remick, the court held that the relevant factors in the jurisdictional analysis included

the location and character of the contract negotiations, the terms of the contract, and the parties’
12
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actual course of dealing. Id, Here, the option agreement was granted by SCL’s Remuneration
Committee in China, was governed by Hong Kong law, and would have been performed (had
Jacobs accepted it by signing it) in Macau or Hong Kong. In addition, Jacobs was terminated in
Macau. None of this involves SCL purposefully directing any conduct towards Jacobs in
Nevada and thus there is no basis for specific jurisdiction over Jacobs® breach of contract claim.

5 There Is No Jurisdiction Under A Transient Jurisdiction Theory. -

If there is no general jurisdiction over SCL in Nevada (which there is not for the reasons
outlined above and in SCL’s opening brief), then it necessarily follows that serving the
complaint on Mr. Leven in Las. Vegas was not sufficient to establish personal jurisdiction,
Plaintiff does not even attempt to explain how his theory can be squared with Freeman v.
Second Judicial District, 116 Nev, 550, 551, 1 P.3d 963, 964 (2000), where the Nevada|
Supreme Court held that serving a non-resident corporation’s registered agent for service of
process was insufficient to support the exercise of personal jurisdiction over the corporation,
Merely having a permanent agent in the forum does not confer jurisdiction; in addition, the
plaintiff has to show that there is either general jurisdiction over the defendant or specific
jurisdiction over the claim. Daimler AG supports that conclusion as well. Daimler AG holds
that even the presence of an agent in the jurisdiction who is conducting the principal’s business
on its behalf and is itself subject to general jurisdiction is not enough to give rise to jurisdiction
over the principal; instead, the plaintiff mustg prove that the principal is itself “at home” in the
forum.

These two cases demonstrate that a corporation is not subject to suit in a forum simply
because one of its agents—even a senior officer—permanently resides in the forum. Instead, |
the question is whether the entity itself is “at home” in the forum or has purposefully directed
some conduct at the forum that gives rise to a claim that enables the court to exercise specific
jurisdiction over it. Becanse neither situation exists here, there is no jurisdiction over SCL.

B. Plaintiff’s Counter-Motion Should Be Denied,
Plaintiff argues that, because SCL has moved for summary judgment, it must have

conceded that there are no genuine issues of material fact with respect to personal jurisdiction.
13
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On that basis, Plaintiff contends that the small bits and pieces of testimony and handful of
documents he has offered to oppose SCL’s motion show that he is entitled to summary
judgment in his favor. That argument should be rejected.

The basic premise of Plaintiff’s counter-motion is wrong. “The substantive law controls
which factual disputes are material and will preclude summary judgment; other factual disputes
are irrelevant.” Wood v. Safeway, Inc., 121 Nev. at 731, SCL’s motion for summary judgment
is based on its understanding of the substantive law, which renders the factual arguments
Plaintiff makes irrelevant. But that does not mean that SCL has conceded, by filing its motion,
that there would be no genuine issues of material fact if its interpretation of the legél standards
were rejected. As the Nevada Supreme Court has recognized, wﬁere “cross-motions for
summary judgment are brought on separate legal theories and where separate sets of facts are
relied on to support those theories, a trial court must independently examine the record to
determine whether there are any material factual questions requiring a trial. If such is the case,
summary judgment should be denied.” Oesterle v. Cohen, 99 Nev. 318, 320, 661 P.2d 1311,
1312 (1983).

That is the situation here. The parties disagree about the legal standards that apply in
deciding whether there is general jurisdiction over SCL. If the Court were to agree with
Plaintiff’s new argument that the “nerve center” test applies and disagreed with SCL.’s argumént
that the location of SCL Board meetings is dispositive, then an evidentiary hearing would be
required to decide whether the “actual center of direction, conirol, and coordination” was in Las
Vegas, as Plaintiff contends, or in China, as SCL contends. The evidence Plaintiff has offered
does not come close to meeting his burden of showing that Las Vegas should be deemed SCL’s
“nerve center.”

The same is true of Plaintiff’s specific jurisdiction argument. For the reasons outlined
above, the facts that Plaintiff offers concerning where the decision to terminate him was
supposedly made are irrelevant to the issue of specific jurisdiction. But if the Court were to

conclude that they were relevant, an evidentiary hearing wo;xjd have to be conducted to

14
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determine where, in fact, the ultimate decision was made and by whom. See SCL Br. at 19
n.10.
1L
CONCLUSION
For the foregoing reasons and the reasons set forth in its opening brief, SCL urges the
Court to grant summary judgment in its favor on the issue of personal jurisdiction and dismiss
the claims made against it.

DATED this 22nd day of July 2014,

4

Kemp, Jones & Coulthard, LLP

3800 Howard Hughes Pkwy., 17" Floor
Las Vegas, Nevada 89169

Attorneys for Sands China, Ltd,

J. Stephen Peek, Esq.

Robert J. Cassity, Esq.

Holland & Hart LLP

9555 Hillwood Drive, 2™ Floor

Las Vegas, Nevada 89134

ﬁx‘g)meys for Las Vegas Sands Corp. and Sands China,
iq.

CERTIFICATE OF SERVICE
I hereby certify that on the 22° day of July, 2014, the foregoing DEFENDANT SANDS
CHINA LTD.’S REPLY IN SUPPORT OF ITS MOTION FOR SUMMARY

JUDGMENT AND OPPOSITION TO PLAINTIFF’S COUNTER-MOTION FOR
SUMMARY JUDGMENT was served on the following parties through the Court’s electronic

filing system:
ALL PARTIES ON THE E-SERVICE LIST

= o]
Anemployee of Kemp, Jones & Co , LLP
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AFFIRMATION OF HO S1U PIK IN SUPPORT OF DEFENDANT SANDS

Ho Siu Pik, solemnly and sincerely affirm:

1. I ama Director, Corporate Services Division, of Tricor Services Limited, of Level
54, Hopewell Centre, 183 Queen'’s Road East, Hong Kong. Between October 14, 2009 and April
12, 2011, I was Joint Company Secretary of Sands China Ltd. (“SCL").

2. 1 have personal knowledge of the matters stated herein, If called as a witness, 1
couid and would competently testiﬁ to the matters set forth herein.

3 1 make this affirmation in support of SCL's Reply in Support of its Motion for
Summary Judgment on Personal Jurisdiction (“Reply brief”).

4, The notices collectively attached to the Reply brief under Exhibit O for the in-
person SCL Board of Directors meetings held October 14, 2009, November 8, 2009, February 9,
2010, April 30, 2010, July 27, 2010 and October 21, 2010 are true and correct copies of their
purported counterparts.

 Dated this'? 3_day of July, 2014.

N

Ho Su Pik
Sub ibetland affirmed before me
day of July, 201

<

NOTARY PUBLIC, Hong Kong
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SANDS CHINA LTD.

NOTICE IS HEREBY GIVEN that a Meeting of the Board of Drectors of
SANDS CHINA LTD. Wil be heid 2t 4:00 pum. on Sunday, November 8,
m,fwﬂwepurposasofmdahgmdlcrappmvlngﬂmm
detelled in the Agends. The meeting will be held In the Peak Suife on Level
45 of the Four Seasons Hote, focated 2t 3 Firenca Street, Central, Hong
Kong, '

For and on behalf of
SANDS CHINA LTD,

LK\J‘,

Smwmwmsemtmmm
Joirt Corporate Secretary

Dated: November 3, 2009
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NOTICE OF A MEETING OF THE BOARD OF DIRECTORS

SANDS CHINA LTD.
4 ¥ o [ R A ]

{incorparated in the Caviman Islands with {imited Uability)

(Stock Codes 1928)
Monday, Janusty 28, 2010
Dsar Board Members,
Re: Sands China Ltd. {the "Company”) - Notice of Meeting of the Board of
Directors

Notica Is hemby glven that a meeting of the Board of Direcfors of the Campany will
be held on the 9% of February 2040 at 10:00 a.m. {Hong Kong time) in the Becutive
Boardroom, Business Cenire, Level 7, Island Shangri-la Hoﬁel Pacific Place,
Supreme Court Road, Central, Hong Kong,

For thosa Members of tha Board of Directors who will parficipate via teleconference,
the diakin information will be provided befora the mesting,

The agenda for the Board mesﬁn‘g along with relevant materials will be issued
shortly but no later then February 5%, 2010, Should you wish to include any special
matters in the agenda, please st me know as soon as possible,

Shouid you have any querles regarding any of the above, please feel fres to contact
me. .

For and on behalif of
 Sands China Lid,,

1ufs Nuno Masquita de Melo
Joint Company Secretary

Enclosure

LEVEL 38, ONE EXCHANGE SQUARE, 8 CONNAUGHT PLACE, CENTRAL, HOMG KONG

LVS00127435
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AprlE A 0Th,
To;  Thefoard:of Gipestors of Sands Ching . ftre"Company’}

RearSpard Meniberg

Rel NotieeFVosting of the Hoacd of Uifectars

1dm mindsﬁsmvﬁa:m;%dmmmww Biiif af Péceris of-the Camnpany-whll Be heldat
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Meeting’} Arthe fallowing Hhae:

faacaufHong:Keng Time: Aprfl:30, 2000 at ;00AM
Yas Vegas Tl - Apiit 29, 20101 B00:PM

A detafledagenda and meetihg ndtertals vill followsshior .

Shouldya Hevdany duestons br wishia ndhide idatiers fmine dgenda fordiscossion; pleaséilex me
know, :

Yours Sirgerel,
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ol CuTTay, SEcretary

, SANDS €HINA ETH.
- tevil 78, Three Pailff; Plite, 1 Queesi’s Rogd Bt Hangiong, -
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Sands China U9,
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Yo:  The Board of Directors of Sends China Ltd. {the “Company”)
Dear Bogrd Mambers
Re;  Notlom of Masting of the Board of Directors

Fam writing to advise you that a meeting of the Board of Directors of the Company will be held at
The Venetian Macao Resort Hotel, Estrada da Bala de Nossa Senhora da Esperancs, s/n, Taipa,
Macao SAR (*"the Meeting®) at the following time:

Macau/Hong Kong Tima; July 27, 2010 at 10:00am
L83 Vegas Thne: July 26, 2010 at 7:00pm

A datalied agenda and materials for the Maeting will foliow shortly.

Should you have any questions or wish to Include matters in the sgenda for discussion, please let me
know,

Yours sincerely,

Lol dobd,

Lufs Nune Mesquita de Melo
Joint Campany Secretary

SANDS CHINA LTD.'
Level 28, Three Pacific Mace, 1 Quesen’s Road East, Hong Kong

*incorporaiediniie Caymon ilandy with fimited UobiRy, Stock Cade 1923,

LVS00128709
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Sangs China 119,
NOTICE OF A MEETING OF THE BOARD OF DIRECTORS

September 30, 2010

Dear Board Members
Rer  Sands China Ltd, (the “Company”) — Notice of 3 Meeting of the Board of Directors

1 am writing to sdvise you that a meeting of the Board of Dinesctors of the Company will be keld on
October 21, 2010 at 9:00 aun. (Hong Kong and Macan time} (1.6, October 20, 2010 at 6:00 p.m, (Las
Vogas time)) at Feecutive Office 1-03, Bstrada da Balz do Nossa, Senhora da Bsperancs, s/, The
Venctian Macao Hotel Resort, Taipa, Macao SAR (the “Meeting™), Video-conference/dial-in details
will be provided ssparately.

- Materials for the Meeting will be circulated with a detailed agenda in due course,

Should you have any querias regarding any of the sbove or wish to include any addifional matters in
the agenda, please feel free to contact me.

Yours sincersly,

Coroce N\

Anne Maree Salt
Joint Company Secretary

SANDS CHINALTD, .
Level 28, Three Pacific Place, 1 Quesn's Road East, Hong Kong
Mneorporsind in the Coymen isfands with firsited lolillly, Stock Code $228,

LVS00233894
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{James J. Pisanelli, Esq., Bar No. 4027 CLERK OF THE COURT

Electronically Filed
07/24/2014 03:56:13 PM

RPLY i h B

JIP@pisanellibice.com
Todd L. Bice, Esq., Bar No. 4534
TL isanellibice.com
Debra L. Spinelli, Esq., Bar No. 9695
isanellibice.com

Eric T. Aldrian, Esq., Bar No. 11897
ETA@pisanellibice.com

ISANELLI BICEPLLC
3883 Howard Hughes Parkway, Suite 800
Las Vegas, Nevada 89169
Te!cphone: (702) 214-2100
Facsimile: (702) 214-2101

Attorneys for Plaintiff Steven C. Jacobs

DISTRICT COURT
CLARK COUNTY, NEVADA
STEVEN C. JACOBS, CaseNo.:  A-10-627691
Dept. No.:  XI
Plaintiff,
v.
. REPLY IN SUPPORT OF
LAS VEGAS SANDS CORP., a Nevada COUNTERMOTION FOR
corporation; SANDS CHINA LTD., a SUMMARY JUDGMENT
Cayman Islands corporation; DOES |
through X; and ROE CORPORATIONS
I through X,
. Hearing Date: July 29, 2014
Defendants.
Hearing Time: 8:30 am.
AND RELATED CLAIMS

L SANDS CHINA'S SUMMARY JUDGMENT INVITATION IS BINDING.
Sands China attempts to rewrite Jacobs' position so as to set up a false straw man from which

to argue against Jacobs' countermotion. Jacobs does not claim that any time a party seeks summary
judgment they forever concede the absence of disputed material facts. Jacobs' point — one
Sands China cannot be genuinely confused about - is different.

In moving for summary judgment fm; itself, Sands China necessarily makes a binding
concession that neither the stay nor writ of mandate issued by the Nevada Supreme Court precludes
the ordinary operation of Nevada Rule of Civil Procedure 56 on Sands China's defense of personal

jurisdiction. The point is simple: "A defendant may not request to proceed in one manner and then

1
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later contend on appeal that the course of action was in error." People v. Harding, 966 N.E.2d 437,
441 (Il Ct. App. 2012); Pearson v. Pearson, 110 Nev. 293, 297, 871 P.2d 343, 345-46 (1994)
("Since Young, on behalf of his client, filed the form requesting submission of the matter to the
court for decision, Lawrence may not be heard to complain of the decision which resulted from her
own attorney's request.”).

Sands China's Motion under Rule 56 precludes it from disputing that summary judgment is
not a proper mechanism, provided that the material facts are undisputed, for resolvihg its claimed
defense. And, applying Rule 56 her, it is Jacobs, not Sands China, who is entitled to summary
judgment because:

(1)  General jurisdiction exists. The facts are uncontroverted that the true headquarters
(i.e., nerve center) of Sands China ~ where ownership is exercised, policy is set and substantive
decisions are controlled — is Nevada. Sands China presents no admissible evidence showing
otherwise. And, its failure cannot be simply ignored.

(2)  Sands China is also subject to specific jurisdiction. Jacobs' claims directly result
from Sands China's activities in Nevada. Jacobs' services as Sands China's CEO were provided
pursuant to a Nevada employment agreement with Sands China's parent, LVSC. That Nevada
contract was negotiated in Nevada and is governed by Nevada law. It provides for various forms
of compensation that Jacobs would receive, including stock options in Sands China. There is no
dispute that but for Jacobs' Nevada contract, pursuant to which he served as Sands China's CEO, he
would receive stock options. The substantive events depriving Jacobs of the stock options and other
compensation to which he is entitled — his wrongful termination — occurred in Nevada, with conduct
that Sands China specifically undertook in Nevada. Again, Sands China fails to present any contrary
evidence, instead choosing to argue the legal consequences of those facts, about which it is
mistaken.

(3)  Transient jurisdiction also exists even though Sands China is a legal entity as
opposed to a natural person. Sands China authorized its CEO to conduct the company's affairs from
Nevada. It was in that capacity — acting as Chief Executive Officer and thus responsible for

controlling and overseeing the company's affairs — that Jacobs served Sands China's Nevada-based

2
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CEO. Courts recognize that there is nothing unfair about exercising transient jurisdiction over an

organization that purposefully sets up its CEO to operate its affairs from the forum.

II. JACOBS IS ENTITLED TO SUMMARY JUDGMENT ON GENERAL
JURISDICTION.

Jacobs is not pursuing a "brand-new theory" of general jurisdiction, as Sands China oddly
claims. Jacobs has always noted that one of his theories is "general jurisdiction based upon what
Sands China does here [in Nevadal." (Ex. 1, Hr'g Tr. dated Sep. 27, 2011, 30:11-18; Ex. 2,
Sands China's Mot. for Prot. Order dated Nov. 26, 2012, 16:2-3 ("Plaintiff argued in the Nevada
Supreme Court that Nevada should be deemed SCL's 'de facto executive headquarters' because SCL
was supposedly managed from Las Vegas.").) In fact, almost two years ago, Sands China filed a
Motion for Protective Order — that reads almost identical to its instant Motion for Summary
Judgment - arguing that Jacobs' "theory that Las Vegas was the ‘de facto executive headquarters' of|
SCL fails as a matter of law.”' Specifically, Sands China objected to discovery related to general
jurisdiction given that "it is only where a corporation can be viewed as being 'at home' in a particular
forum that it is appropriate to subject it to general jurisdiction there," and its view that “neither
SCL's place of incorporation nor its principal place of business is in Nevada."* (Id,, 15:20-22,
16:1-2) Of course, the Court rejected the argument and allowed Jacobs to proceed with
jurisdictional discovery related to activities performed by and on behalf of Sands China in Nevada,

The reason why Sands China wanted so desperately to avoid discovery related to jurisdiction
is now obvious. The evidence shows that despite what Sands China wishes to pretend — so as to
escape United States’ jurisdiction and be subject to its laws — its true principal place of business is

in Nevada, where the principal decisions are made, direction is given and control is exercised by

1 This also dispels Sands China’s latest spin that Daimler was a "sea change.” It is the same
argument Sands China made nearly two years ago.

2 Just as it did two years ago, in its Motion for Summary Judgment on Personal Jurisdiction
Sands China cites to Paragraph 3 of Jacobs' First Amended Complaint for the notion that "Plaintiff
does not dispute that SCL is a Cayman Islands corporation with its principal place of business in
Macau." Of course, Jacobs does dispute the location of Sands China's principal place of business,
which is referenced nowhere in Paragraph 3 or anywhere else for that matter. Sands China's
mischaracterization of the facts and Jacobs' pleading does not create a genuine issue of material
fact. :
3
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executives acting for Sands China. See Hertz Corp. v. Friend, 559 U.S. 77, 92-93, 103 S.Ct. 1181
(2010) (a corporation's principal place of business is determined by its "nerve center,” which is the
"place where the corporation's officers direct, control and coordinate the corporation's activities.");
see also Ex. 6 to Countermot., LVS00216741, Leven e-mail dated May 27, 2010 (Leven advising
Sands China executives that "input from anyone [in Macau] is expected and listened to but final
design decisions are made by sga and las vegas[.]"); Ex. 7 to Countermot., Adelson Dep. Tr., Vol I, |
87:24-88.7 (Adelson testifying that "[p]art of the problem was that Jacobs [as Sands China's CEQ]
tried to insert himself into all these decisions."”); Ex. 8 to Countermot., Leven Dep. Tr., Vol. 11,
377:21-378:2 (Leven telling LVSC executives that the real reason for Jacobs' termination was that
“he believe[d] he report[ed] to the board, not the chair [Adelson].").) In fact, even the decision to
terminate Jacobs from Sands China — which is the basis for this entire lawsuit — was made by "the
Chairman and senior leadership of LVS" in Las Vegas. (Ex. 9 to Countermot., LVS00142281,
Draft Ltr.) ' ‘

| Of course, Sands China offers no evidence to dispute the facts showing that its actual nerve
center is in Nevada, as required to avoid summary judgment.? See Cuzze v, Univ, & Cmty. Coll. '
Sys. of Nev., 123 Nev. 598, 603, 172 P.3d 131, 134 (2007) ("[I]n order to defeat summary ju(fgment,
the nonmoving party must transcend the pleadings and, by affidavit or other admissible evidence,
introduce specific facts that show a genuine issue of material fact."). Instead, Sands China claims
that all of the facts can simply be brushed aside based on its legal "argument" that for a holding
company, “the proper question is where SCL's Board met," which it claims was in China.!
(Opp'n, 9:11-12.)

3 Sands China also attempts to distinguish between a corporation's principal place of business
for purposes of personal jurisdiction from that of diversity jurisdiction, They are not different. See
Topp v. CompAir Inc., 814 F.2d 830, 836 (Ist Cir. 1987) ("{T]he method for deciding whether a
parent is doing business in a state for the purpose of finding personal jurisdiction can be applied to
the analogous issue of determining the principal place of business for diversity jurisdiction.”). In
fact, the fact that Sands China is seeking to now evade the nerve center test only proves Jacobs'

point.

4 Nor can Sands China hide behind its board meeting notices, claiming that the meetings were

"held in China." Tellingly, Sands China presents no evidence that anyone really attended those

meetings "in China" as opposed to simply being on a conference line. That omission is fatal because

Sands China is well aware that Adelson and Leven testified that they generally participated in those

meeting telephonically from their offices in Las Vegas and Adelson actually chaired the meetings
4
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Unfortunately for Sands China, its attempted use of labels (in name only) does not save it.
Courts "consider substance over form in determining the nerve center" for purposes of a
corporation’s principal place of business. J.A4. Olson Co. v. City of Winona, Miss., 818 F.2d 401,
412 (5th Cir. 1987). Thus, while the principal place of business for a true holding company — one
that "exists solely to own and manage its investments in other companies, and does not engage in
its subsidiaries' operations” — may sometimes be where its board meetings are held, the same is not
true for a company like Sands China, which claims it "operates the largest collection of integrated
resorts in Macao.” Johnson v. SmithKline Beecham Corp., 853 F, Supp. 2d 487, 491 (E.D, Pa. 2012)
aff'd, 724 F.3d 337 (3d Cir. 2013); Ex. C to Sands China's Motion for Summ. J., 2011 Annual
Report, 4.)

Ultimately, the test to determine any “corporation's principal place of business — including
that of a holding company — is the state in which the corporation's activities are ‘directed, controlled,
and coordinated." Johnson, 853 F. Supp. 2d at 495 (citing Herrz, 130 S.Ct. at 1192). As another
court has aptly recognized, the nerve center test concerns itself with the substance of where real

direction and control is being exercised, not self-serving labels:

Johnson confirms that Her#z is not as formalistic as the plaintiffs
contend. When ‘the facts . . . suggest that [a] particular corporation
did not vest the relevant decision making in its officers,’ those officers
do not compromise the corporation's nerve center. This Court's
conclusion that executives of a related entity may constitute a
corporation's nerve center fits comfortably with the third circuit's
reasoning and holding in Johnson.

Moore v. Johnson & Johnson, No. 12-490, 2013 WL 5298573 *7 (E.D. Penn. Sept. 20, 2013)
{citations omitted).

And Sands China has failed to produce any evidence contradicting its own internal records
and the testimony of its executives who admitted that its activities are directed, controlled, and
coordinated from Nevada. Thus, its principal place of business is in Nevada. Because Sands China

from Las Vegas. (See Ex. 3, Adelson Dep. Tr., Vol. 1, 130:5-25 ("Q. Where do the board meetings
of SCL take place? A. Usually at — there is a combination of telephone meetings, so wherever
people are. .., We have had -- I have telephone -- telephonic meetings in any of m‘)lr eight or ten
offices, either in the air or on the ground, cutside in commercial office buildings or my home offices,
but we have never had an SCL meeting in Las Vegas.").

5
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recognized that it could not present any evidence contradicting its own internal records and those
of LVSC, as well as the testimony of its own witnesses, the evidence is uncontroverted and Jacobs
is entitled to summary judgment against Sands China's personal jurisdiction defense on grounds of
general jurisdiction. |

OIL. JACOBS IS ALSO ENTITLED TO SUMMARY JUDGMENT ON SPECIFIC
JURISDICTION.

But jurisdictional discovery revealed much more. It also confirmed the following
undisputed facts that subject Sands China to specific jurisdiction as well:

. Jacobs served as Sands China's CEQ pursuant to an employment lc;ontract with Sands
China'’s controlling parent, LVSC, which was negotiated in Nevada, signed by Leven and approved
by Adelson in Nevada, and is governed by Nevada law. (Ex. 4, Leven Dep. Tr., Vol. I,
285:7-286:24; Ex. 5, Exhibit 10.1 to LVSC Form 10-Q dated May 10, 2010, Jacobs Term Sheet.’)

. That Nevada contract entitled Jacobs to various forms of compensation, including
stock options in the yet-to-be-formed spinoff that would subsequently become Sands China. (/d)

. The Stock Option Agreement which Sands China breached is a direct product of
Jacobs' role as CEQ, duties which he provided under the Nevada employment contract. Indeed, the
Stock Option Agreement specifies that it is in recognition of those services. (Ex. K to Sands China's
Mot. for Summ. J.)

. Sands China makes no efforts (because it cannot) to deny that "but for® Jacobs' CEO
services — those provided pursuant to the Nevada employment contract — that he would not have
been issued stock options, including in Sands China,

. The material events of breach of the Nevada employment agreement as well as the
Stock Option Agreement ~ Jacobs' wrongful termination ~ occurred in Nevada. (See Jacobs

Countermot., 6:20-8:13, 14:20-16:18.)

s The Court may take judicial notice of filings with the Securities and Exchange
Commission. Metzler Inv. GMBH v. Corinthian Colleges, Inc., 540 F.3d 1049, 1064 n.7 (9th Cir.
2008) (citing Dreiling v. Am. Exp. Co., 458 F.3d 942, 946 n.2 (9th Cir. 2006)).

6
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Because Sands China presents no evidence disputing those facts, and instead simply
attempts to argue the legal consequences of them, summary judgment is again appropriate. To
determine whether a court has specific jurisdiction over a defendant, the court looks at the following
three-prong test:

(1)  The non-resident defendant must purposefully direct his
activities or consummate some transaction with the forum or
resident thereof; or perform some act by which he
purposefully avails himself of the privilege of conducting
activities in the forum, thereby invoking the benefits and
protections of its laws;

(2)  The claim must be one which arises out of or relates to the
defendant’s forum-related activities; and

(3)  The exercise of jurisdiction must comport with fair play and
substantial justice, /.e., must be reasonable.

Yahoo, Inc. v. La Ligue Contre Le Racisme Et L'antisemitisme, 433 F.3d 1199, 205-206 (9th Cir.
2006) (emphasis added). Once the first two prongs are satisfied, there is a presumption of
reasonableness and the burden shifts to Sands Chiﬁa to establish a "compelling case” that the court's
exercise of the jurisdiction is unreasonable. Ballard v. Savage, 65 F.3d 1495, 1500 (9th Cir. 1995).

'I'ﬁe facts are uncontroverted that Sands China purposefully undertook activities in Nevada
— falsely orchestrating Jacobs' termination — so as to deprive him of his contractual rights, (See
Jacobs Countermot., 6:20-8:13, 14:20-16:18.) There is similarly no dispute that Jacobs' claims
“arise out of or relate to” those Nevada-based activities. And tellingly, Sands China makes no case,
let alone a compelling one, that a court's exercise of specific jurisdiction would somehow be
unreasonable. Indeed, in examining specific jurisdiction for breach of contract claims, courts hold
that jurisdiction is appropriate in the forum if the defendant's contacts there "were instrumental in
either the formation of the contract or its breach." General Electric Co. v. Deutz AG, 270 F.3d 144,
150 (3rd Cir. 2001); see also Adelson v. Hananel, 652 F.3d 75, 81 (1st Cir. 2011) (Sheldon Adelson

successfully claimed that an Israeli citizen was subject to specific jurisdiction in Massachusetts

PA2540



PISANELLI BICE rLLC

3883 HOwARD HUGHES PARKWA

SUITE 800

£

Y,
LAS VEGAS, NEVADA 89169

- - S S Y S R FORE S I

00 ~1 O W b W N m OO 00 N N W B WY e O

because courts look at whether the defendant's activities were "instrumental either in the formation
of the contract or its breach.”) (citations omitted).®

Again, there can be no serious suggestion that Jacobs' claim would not have arisen "but for"
Sands China's activities purposefully undertaken in Nevada. Nevada is where executives acting on
Sands China's behalf undertook the scheme to terminate Jacobs. All steps conceming the éonduct
occurred in Nevada, and Sands China presents no evidence to the contrary. Because Jacobs' claims
arise out of and relate to Sands China's Nevada-based activities — wrongfully terminating him so as
to deprive him of his contractual rights — specific jurisdiction exists. See Buckman v. Quantum
Energy Partners IV, L.P., No. 07-CV-1471-BR, 2008 WL 2235234, *6-7 (D. Or. May 29, 2008)
(specific jurisdiction exists because claim for breach of contract grew out of defendant's activities
in Oregon.)’

IV. JACOBS IS ALSO ENTITLED TO SUMMARY JUDGMENT ON TRANSIENT
JURISDICTION.

Unable to dispute the authorities rejecting its contention that transient jurisdiction only
applies to natural persons, Sands China now hangs its hat on one wholly-dissimilar case: Freeman
v. Second Jud. Dist. Ct., 116 Nev. 550, 1 P.3d 963 (2000). There, the court merely explained, as
had other courts, that simply serving a resident agent — someone who merely contracts to accept
legal documents — does not (by itself) subject a legal entity to jurisdiction.

But as this Court knows, that is not remotely comparable to service upon a legal entity's
CEO who the company specifically authorized to conduct its affairs in the forum. See Nutri-West
v. Gibson, 764 P.2d 693, 695 (Wyo. 1988) (applying transient jurisdiction to subject partnership to

S The court specifically noted that it was irrelevant to which jurisdiction the laws governed
the contract, because that is a choice of law question, not a question for personal jurisdiction.
Id. at 81 n2,

7 Unable to shake its Nevada activities giving rise to specific jurisdiction, Sands China again
repeats its erroneous contention that Jacobs somehow waived specific jurisdiction. Jacobs has now
lost count of the number of times this Court has rejected this convenient theory — one built around
Sands China's misrepresentations to both this Court and the Nevada Supreme Court — as to its real
Nevada activities. (See Ex. 6, Order on Jacobs' Mot. to Compel Depo. Testimony dated May 8,
2013, 2:3-5 ("As previously ordered, Jacobs may question deponents . . . as to the decision making
and implementation of the decision to terminate Jacobs from Sands China, which is the 'who, what,
where, when, and how behind the decision." (emphasis added).)

8
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personal jurisdiction because the managing partner was personally served in the jurisdiction and her
"presence in the jurisdiction is related to partnership activity.") Again, Sands China tellingly cites
no case disputing the propriety of transient jurisdiction when a legal entity purposefully engages its
chief executive officer to operate the company's affairs from the forum.

DATED this 24th day of July, 2014.

PISANELLI BICEPLLC

By: _/s/ToddL.Bice .
James J. Pisanelli, Esq., Bar No. 4027
Todd L. Bice, Esq., Bar No. 4534
Debra L. Spinelli, Esq., Bar No. 9695
Eric T. Aldrian, Esq., Bar No. 11897
3883 Howard Hughes Parkway, Suite 800
Las Vegas, Nevada 89169

Attorneys for Plaintiff Steven C. Jacobs
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of PISANELLI BICE PLLC, and that on this

24th day of July, 2014, I caused to be served via the Court's E-Filing system, true and correct copies
of the above and foregoing REPLY IN SUPPORT OF COUNTERMOTION FOR SUMMARY

JUDGMENT properly addressed to the following:

J. Stephen Peek, Esq.

Robert J. Cass:ty, Esq.

HOLLAND & HART

9555 Hillwood Drive, Second Floor
Las Vegas, NV 89134
speek@hollandhart.com

rcassi ollandhart.com

Michael E. Lackey, Jr., Esq,
MAYER BROWN LLP
1999 K Street, N.W.
Washington, DC 20006
mlackey@ma WIL

J. Randall Jones, Esq.

Mark M. Jones, Esq :
KEMP, JONES & COULTHARD

3800 Howard Hughes Parkway, 17th Fioor

Las Vegas, NV 89169
r.ione&emm’ones.com
m.jones@kempiones.com

Steve Morris, Esq.

Rosa Solis-Rainey, Esq.
MORRIS LAW GROUP
900 Bank of America Plaza
300 South Fourth Street
Las Vegas, NV 89101

sn

1s orrislaw: u .com

/s/ Kimberly Peets
An employee of PISANELLI BICE PLLC
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STEVEN JACOBS

Plaintiffs

vs.

DISTRICT COURT
CLARK COUNTY, NEVADA

* * * % X

LAS VEGAS SANDS CORP., et al.

Defendants

- - » . .

-

»
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CASE NO. A-627691

DEPT. NO. XI

Transcript of

Proceedings

And related cases and p ies

BEFORE THE HONORABLE ELIZABETH GONZALEZ,

HEARING ON PLAINTIFF'S MOTION TO CONDUCT
JURISDICTIONAL DISCOVERY

TUESDAY, SEPTEMBER 27, 2011

APPEARANCES:
FOR THE PLAINTIFFS:

FOR THE DEFENDANTS:

COURT RECORDER:

JILL HAWKINS
District Court

Proceedings recorded by audio-visual recording,

JAMES J. PISANELLI, ESQ.
DEBRA SPINELLI, ESQ.

J. STEPHEN PEEK, ESQ.
PATRICIA GLASER, ESQ.
STEPHEN MA, ESQ.
TRANSCRIPTION BY:

FLORENCE HO¥YT .
Las Vegas, Nevada 89146

produced by transcription service.

DISTRICT COURT JUDGE

transcript
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LAS VEGAS, NEVADA, TUESDAY, SEPTEMBER 27, 2011, 4:07 P.M.
(Court was called to order)

THE COURT: All right. Can everybody please
identify themselves who's participating in the argument on
Jacobs versus Sands.

MR. PISANELLI: Good afternocon, Your Honor. James
Pisanelli on behalf of the plaintiff.

MS. GLASER: Good afternoon, Your Honor. Patricia
Glaser for Sands China, here only on the issues involving the
evidentiary hearing.

MR. PEEK: Aand good afternoon, Your Honor. Stephen
Peek on behalf of Las Vegas Sands Corp.

THE COURT: Okay. I think I have four agenda items,
some of which you don't know about. One is each of you has
submitted order shortening times, or at least side has
éubmitted order shortening times. One is in the lLas Vegas
Sands versus Jacobs case, which I haven't signed, and cone is
in the Jacobs versus Las Vegas Sands case. One's by Ms,
Glaser, one's by Mr. Peek. Does anybody want to discuss with
me the briefing schedule that we should have before I have to
have a conference call like I just did with Mr. Backus and his
adverse counsel?

MR. PEEK: Well, Your Honor, I sort of fall in the
same trap that you did with Mr. Pisanelli's motion that we're

here today on the jurisdictional discovery which, I think was
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set on about three days' notice. We're happy with three days'
notice.

MR. PISANELLI: Three days' notice on an issue that
has no relevancy until November? 1I'd ask Your Honor to give
us the appropriate amount of time to respond to what appears
to be -- ;

THE COURT: The motion in limine.

MR. PEEK: I was just talking about my motion.

THE COURT: See, I've got a motion for sanctions,
and I've got a motion in limine.

MR. PEEK: Yeah., I ~--

THE COURT: I've got two different kinds of motions.

MS. GLASER: Actually, the --

MR. PISANELLI: This is all news to me. I haven't
seen them.

THE COURT: ©Oh. Okay.

MS. GLASER: Your Honor, with respect to the motion
in limine, which I -~ is the only one that I can address, we
would like it as quickly as humanly possible. Mr, Pisanelli
has been served with a motion in limine. We are asking for --
that the -- no documents stolen by Mr. Jacobs be utilized in
connection with anything having to do with the evidentiary
hearing. And I think that issue needs to be resolved as soon
as possible by Your Honor,

THE COURT: Okay.
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to the question it was posing, "We express no views on these
matters, and for simplicity's sake, until reference to the
aspect of contacts-based jurisdiction in our discussion,™ a
decision where the Supreme Court expressly stated no views,
Ms. Glaser tells us clearly establishes that transient
jurisdiction doesn’t apply to corporations. Well, the
decision that the Supreme Court was relying upon in that very

footnote, Perkins decision, Your Honor, which is as telling as

anything we can point to, said, "“Today if an authorized
representative of a foreign corporation be physically present
in the state of the forum and be there engaged in activities
appropriate to accepting service or receiving notice on its
behalf, we recognize that there is no unfairness in subjecting
that corporation to the jurisdiction of the courts of that
state through such service of process upon that
representative.”

In other words, if Mr. Leven goes to the beach in
California, not in his capacity as president of Sands China,
and he's served there, would that be fair to say that he's
subject to jurisdiction -- or the company is subject to the
jurisdiction of California? Probably not. He wasn't serving
in his function as the officer of that company. But when a
process server comes to Las Vegas Boulevard and hands Mr.
Leven service of process in his capacity as the president of

Sands China, we know that there is nothing unfair about saying
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that Sands China now is subject to transient jurisdiction, an

issue settled by Footnote 1 in Burnham, I think not, Your

Honor. And the point is this. Discovery as to Mr. Leven and
his roles and what he does on Las Vegas Boulevard, the
function he was serving when he was §erved is all relevant for
transient jurisdiction. Contrary to what Ms. Glaser tells us,
transient jurisdiction is very much alive in this case and
something that Your Honor is going to be asked to resolve.

THE COURT: And for the record, something I haven't
ruled on to this point.

MR. PISANELLI: Right. Understood. 8¢ what we
have, then, for debate in November general jurisdiction based
upon what Sands China does here, general jurisdiction based
upon the agency role of Las Vegas Sands and what it performs
here on behalf of Sands China, specific jurisdiction of what
Sands China did here in relation to the causes of action that
was presented to you, and, 6f course, transient jurisdiction
of Sands China. All of these issues will be debated. All of
the evidence that we have asked goes directly to these four
issues. Sands China can not stand up through Ms. Glaser,
through Mr., Adelson, through Mr. Leven, through any of them
with a straight face and look you in the eye and say, in light
of everything we already know that this type of jurisdiction
-~ in light of the law governing jurisdiction would be clearly

frivolous. They cannot do that with a straight face. And
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APPENDIX TO PETITION FOR WRIT OF PROHIBITION OR
MANDAMUS RE MARCH 6, 2015 SANCTIONS ORDER
CHRONOLOGICAL INDEX

Date

Description

Vol. #

Page Nos.

12/22/2010

Sands China Ltd's Motion to
Dismiss including Salt Affidavit
and Exs. E, F, and G

I

PA1-75

03/16/2011

First Amended Complaint

I

PA76 - 93

04/01/2011

Order Denying Defendants'
Motions to Dismiss

PA94 -95

05/06/2011

Petition for Writ of Mandamus,
or in the Alternative, Writ of
Prohibition (without exhibits)

PA96 - 140

05/17/2011

Defendant Sands China Ltd.'s
Motion to Stay Proceedings

Pending Writ Petition on
OST(without exhibits)

PA141 -57

07/14/2011

Defendant Sands China Ltd.'s
Motion to Stay Proceedings
Pending Writ Petition on OST
including Fleming Declaration

PA158 - 77

07/26/2011

Answer of Real Party in Interest
Steven C. Jacobs to Petition for
Writ of Mandamus, or in the
Alternative, Writ of Prohibition
(without exhibits)

PA178 —209

08/10/2011

Petitioner's Reply in Support of
Petition for Writ of Mandamus,
or in the Alternative, Writ of
Prohibition (without exhibits)

II

PA210-33

08/26/2011

Order Granting Petition for Writ
of Mandamus

II

PA234 -37

09/21/2011

Plaintiff's Motion to Conduct
Jurisdictional Discovery

II

PA238 - 46

09/26/2011

Defendant Sands China Ltd.'s
Opposition to Plaintiff's Motion
to Conduct Jurisdictional
Discovery on OST(without
exhibits)

II

PA247 - 60




Date

Description

Vol. #

Page Nos.

09/27/2011

Transcript: Hearing on Plaintiff's
Motion to Conduct Jurisdictional
Discovery

II

PA261 - 313

09/28/2011

Sands China Ltd.'s Motion in
Limine to Exclude Documents
Stolen by Jacobs in Connection
with the November 21, 2011
Evidentiary Hearing re Personal
Jurisdiction on OST(without
exhibits)

II

PA314 -52

10/06/2011

Sands China Ltd.'s Motion for
Clarification of Jurisdictional
Discovery Order on OST
(without exhibits)

II

PA353 - 412

10/12/2011

Plaintiff Steven C. Jacobs'
Opposition to Sands China Ltd.'s
Motion for Clarification of
Jurisdictional Discovery Order
on OST(without exhibits)

II

PA413 -23

10/13/2011

Transcript: Hearing on Sands
China's Motion in Limine and
Motion for Clarification of Order

I1I

PA424 - 531

12/09/2011

Notice of Entry of Order re
November 22 Status Conference
and related Order

I1I

PA532 - 38

03/08/2012

Order Regarding Plaintiff Steven
C. Jacobs' Motion to Conduct
Jurisdictional Discovery and
Defendant Sands China Ltd.'s

Motion for Clarification

III

PA539 - 44

03/22/2012

Stipulated Confidentiality
Agreement and Protective Order

III

PA545 - 60

05/24/2012

Transcript: Status Check

III

PA561 - 82

06/27/2012

Defendants' Joint Status
Conference Statement

III

PAS583 - 92

06/27/2012

Plaintiff Steven C. Jacobs' Status
Memorandum on Jurisdictional
Discovery

III

PA592A —
5925

2




Date

Description

Vol. #

Page Nos.

06/28/2012

Transcript: Hearing to Set Time
for Evidentiary Hearing

1Y%

PA593 - 633

07/06/2012

Defendants' Statement
Regarding Data Transfers

1Y%

PA634 - 42

08/07/2012

Defendants' Statement
Regarding Investigation by
Macau Office of Personal Data
Protection

1Y%

PA643 - 52

08/27/2012

Defendant's Statement
Regarding Hearing on Sanctions

1Y%

PA653 — 84

08/27/2012

Appendix to Defendants'
Statement Regarding Hearing on
Sanctions and Ex. HH

1Y%

PA685 —-99

08/29/2012

Transcript: Telephone
Conference

IV

PA700 -20

08/29/2012

Transcript: Hearing on
Defendants' Motion to Quash
Subpoenas

1Y%

PA721 -52

09/10/2012

Transcript: Court's Sanction
Hearing — Day 1 — Monday,
September 10, 2012

PA753 -915

09/11/2012

Transcript: Court's Sanction
Hearing — Day 2 — Volume I
Tuesday, September 11, 2012

PA916 - 87

09/11/2012

Transcript: Court's Sanction
Hearing — Day 2 — Volume II
Tuesday, September 11, 2012

VI

PA988 — 1157

09/11/2012

Defendants Las Vegas Sands
Corp.'s and Sands China
Limited's Statement on Potential
Sanctions

VI

PA1158 - 77

09/12/2012

Transcript: Court's Sanctions
Hearing — Day 3 — Wednesday,
September 12, 2012

VII

PA1178 -
1358

09/14/2012

Decision and Order

VII

PA1359 - 67

10/16/2012

Notice of Compliance with
Decision and Order Entered
9-14-12

VII

PA1368 -
1373




Date Description Vol.# | Page Nos.

11/21/2012 | Plaintiff Steven C. Jacobs' VII PA1374 -91
Motion for NRCP 37 Sanctions

11/27/2012 | Defendants' Motion for a PA1392 —
Protective Order on Order VII 1415
Shortening Time (without
exhibits)

12/04/2012 | Defendant Sands China Ltd.'s PA1416 — 42
Motion for a Protective Order on VIII
OST

12/04/2012 | Appendix of Exhibits to PA1443 -
Defendant Sands China Ltd.'s 1568
Motion for a Protective Order on VIII
OSTand Exs.F, G, M, W, Y, Z,
AA

12/06/2012 | Transcript: Hearing on Motion VIII PA1569 —
for Protective Order 1627

12/12/2012 | Defendants' Opposition to PA1628 — 62
Plaintiff's Motion for Sanctions VIII
(without exhibits)

12/18/2012 | Transcript: Hearing on Motions PA1663 —
for Protective Order and IX 1700
Sanctions

01/08/2013 | Defendant Sands China Ltd.'s PA1701 -61
Report on Its Compliance with X
the Court's Ruling of December
18,2012

01/17/2013 | Notice of Entry of Order re: PA1762 —
Sands China Ltd.'s Motion for X 68
Protective Order and related
Order

02/08/2013 | Plaintiff's Renewed Motion for PA1769 - 917
NRCP 37 Sanctions on Order X
Shortening Time

02/25/2013 | Defendants' Opposition to PA1918 - 48
Plaintiff's Renewed Motion for XI

NRCP 37 Sanctions




Date

Description

Vol. #

Page Nos.

02/25/2013

Appendix to Defendants'
Opposition to Plaintiff's
Renewed Motion for NRCP 37
Sanctions NOTE: EXHIBITS
O AND P FILED UNDER SEAL
(Bates PA2119-2159A Submitted
Under Seal)

XI

PA1949 -
2159A

02/28/2013

Transcript: Hearing on Plaintiff's
Renewed Motion for NRCP 37
Sanctions

XII

PA2160 - 228

03/06/2013

Reply In Support of Plaintiff's
Renewed Motion for NRCP 37
Sanctions

XII

PA2229 - 56

03/27/2013

Order re Renewed Motion for
Sanctions

XII

PA2257 - 60

04/09/2013

Motion for Stay of Order
Granting Plaintiff's Renewed
Motion for Sanctions Pending
Defendants' Petition for Writ of
Prohibition or Mandamus

XII

PA2261 -92

05/13/2013

Order Granting in Part and
Denying in Part Motion for Stay
of Order Granting Plaintiff's
Renewed Motion for Sanctions

XII

PA2293 - 95

5/14/2013

Motion to Extend Stay of Order
on Plaintiff's Renewed Motion
for Sanctions Pending
Defendants' Petition

XII

PA2296 - 306

05/16/2013

Transcript: Telephonic Hearing
on Motion to Extend Stay

XII

PA2307 -11

05/30/2013

Order Scheduling Status Check

XII

PA2312-13

06/05/2013

Order Granting Defendants'
Motion to Extend Stay of Order
Granting Plaintiff's Renewed
Motion for Sanctions

XII

PA2314 -15

06/14/2013

Defendants' Joint Status Report

X1II

PA2316 - 41

06/14/2013

Plaintiff Steven C. Jacobs' Status
Memorandum

XII

PA2342 -
401




Date

Description

Vol. #

Page Nos.

06/19/2013

Order on Plaintiff Steven C.
Jacob's Motion to Return
Remaining Documents from
Advanced Discovery

XIII

PA2402 - 06

06/21/2013

Emergency Petition for Writ of
Prohibition or Mandamus to
Protect Privileged Documents
(Case No. 63444)

XIII

PA2407 - 49

07/11/2013

Minute Order re Stay

XIII

PA2450 - 51

08/21/2013

Order Extending Stay of Order
Granting Plaintiff's Renewed
Motion for NRCP 37 Sanctions

XIII

PA2452 - 54

10/01/2013

Nevada Supreme Court Order
Granting Stay

XIII

PA2455 - 56

11/05/2013

Order Extending (1) Stay of
Order Granting Motion to
Compel Documents Used by
Witness to Refresh
Recollection and (2) Stay of
Order Granting Plaintiff's
Renewed Motion for NRCP 37
Sanctions

XIII

PA2457 - 60

03/26/2014

Order Extending Stay of Order
Plaintiff's Renewed Motion for
Sanctions

XIII

PA2461 - 63

06/26/2014

Defendant Sands China, Ltd.'s
Motion For Summary
Judgment On Personal
Jurisdiction (without exhibits)

XIII

PA2464 -90

07/14/2014

Opposition to Defendant
Sands China Ltd.'s Motion for

Summary Judgment on Personal
Jurisdiction and Countermotion
for Summary Judgment (without

exhibits)

XIII

PA2491 - 510




Date

Description

Vol. #

Page Nos.

07/22/2014

Defendant Sands China Ltd.'s
Reply in Support of Its Motion
for Summary Judgment and
Opposition to Plaintiff's
Counter-Motion For Summary
Judgment

XIII

PA2511 -33

07/24/2014

Plaintiff Steven C. Jacobs' Reply
In Support of Countermotion
For Summary Judgment

XIII

PA2534 - 627

08/07/2014

Order Denying Petition for
Prohibition or Mandamus re
March 27, 2013 Order

XIII

PA2628 - 40

08/14/2014

Transcript: Hearing on Motions

XIV

PA2641 - 86

08/15/2014

Order on Sands China's Motion
for Summary Judgment on
Personal Jurisdiction

X1V

PA2687 — 88

10/09/2014

Transcript: Hearing on Motion
for Release of Documents from
Advanced Discovery

XIV

PA2689 - 735

10/17/2014

SCL's Motion to Reconsider
3/27/13 Order (without
exhibits)

XIV

PA2736 - 56

11/03/2014

Plaintiff Steven C. Jacobs'
Opposition to SCL''s

Motion To Reconsider the
Court's March 27,2013 Order

XIV

PA2757 - 67

11/17/2014

Reply in Support of Sands
China Ltd.'s Motion

to Reconsider the Court's
March 27, 2013 Order

X1V

PA2768 - 76

12/02/2014

Transcript: Hearing on Motion
to Reconsider

X1V

PA2777 - 807

12/11/2014

Transcript: Hearing on Motion
for Partial Reconsideration of
11/05/2014 Order

XIV

PA2808 - 17

12/22/2014

Third Amended Complaint

XIV

PA2818 - 38




Date Description Vol.# | Page Nos.
12/24/2014 | Plaintiff Steven C. Jacobs' PA2839 — 48
Motion to Set Evidentiary XIV
Hearing and Trial on Order
Shortening Time
01/06/2015 | Transcript: Motions re Vickers PA2849 — 948
Report and Plaintiff's Motion for XV
Setting of Evidentiary Hearing
01/07/2015 | Order Setting Evidentiary PA2949 - 50
Hearing re 3-27-13 Order and XV
NV Adv. Op. 61
01/07/2015 | Order Setting Evidentiary XV PA2951 - 53
Hearing
02/04/2015 | Order Denying Defendants xy | PA2954-56
Limited Motion to Reconsider
02/06/2015 | Sands China Ltd.'s Memo re PA2957 — 85
Plaintiffs Renewed Motion for XV
Sanctions
02/06/2015 | Plaintiff Steven C. Jacobs' Brief PA2986 —
on Sanctions For February 9, XV 13009
2015 Evidentiary Hearing
02/09/2015 | Bench Brief re Service Issues XV PA3010 -44
PA3045
NUMBER
UNUSED
02/09/2015 | Evid. Hrg. Ex. 98 - Decision and XV PA3046 — 54
Order 9-14-12
02/09/2015 | Evid. Hrg. Ex. 301 — PI's 1st RFP XV PA3055 - 65
12-23-2011
02/09/2015 | Evid. Hrg. Ex. 302 - SCL's Resp — XV PA3066 — 95
1st RFP 1-23-12
02/09/2015 | Evid. Hrg. Ex. 303 - SCL's 1st XVI PA3096 — 104
Supp Resp — 1st RP 4-13-12
02/09/2015 | Evid. Hrg. Ex. 304 — SCL's 2nd XVI PA3105-335
Supp Resp — 1st RPF 1-28-13
02/09/2015 | Evid. Hrg. Ex. 305 - SCL's 3rd XVII PA3336 — 47
Supp Resp — 1st RFP 2-7-13
02/09/2015 | Evid. Hrg. Ex. 306 - SCL's 4th XVII PA3348 — 472

Supp Resp — 1st RFP 1-14-15
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Date Description Vol.# | Page Nos.

02/09/2015 | Evid. Hrg. Ex. 307 - LVSC's Resp XVII PA3473 - 504
— 1st RFP 1-30-12

02/09/2015 | Evid. Hrg. Ex. 308 - LVSC's Resp XVII PA3505-11
—2nd RFP 3-2-12

02/09/2015 | Evid. Hrg. Ex. 309 — LVSC's 1st XVII PA3512 - 22
Supp Resp — 1st RFP 4-13-12

02/09/2015 | Evid. Hrg. Ex. 310 - LVSC's 2nd XVII PA3523 -37
Supp Resp — 1st RFP 5-21-12

02/09/2015 | Evid. Hrg. Ex. 311 - LVSCs 3rd XVII PA3538 - 51
Supp Resp — 1st RFP 6-6-12

02/09/2015 | Evid. Hrg. Ex. 312 — LVSC's 4th XVII PA3552 -76
Supp Resp — 1st RFP 6-26-12

02/09/2015 | Evid. Hrg. Ex. 313 - LVSC's 5th XVIIT PA3577 — 621
Supp Resp — 1st RFP 8-14-12

02/09/2015 | Evid. Hrg. Ex. 314 - LVSC's 6th XVIIT PA3622 - 50
Supp Resp — 1st RFP 9-4-12

02/09/2015 | Evid. Hrg. Ex. 315 - LVSC's 7th XVIIT PA3651 - 707
Supp Resp — 1st RFP 9-17-12

02/09/2015 | Evid. Hrg. Ex. 316 - LVSC- s 8th XVIIT PA3708 — 84
Supp Resp — 1st RFP 10-3-12

02/09/2015 | Evid. Hrg. Ex. 317 - LVSC's 9th XIX PA3785 — 881
Supp Resp — 1st RFP 11-20-12

02/09/2015 | Evid. Hrg. Ex. 318 - LVSC's 10th XIX PA3882 — 89
Supp Resp — 1st RFP 12-05-12

02/09/2015 | Evid. Hrg. Ex. 319 - Consent for PA3890
Transfer of Personal Data — XIX
Sheldon Adelson

02/09/2015 | Evid. Hrg. Ex. 320 - Consent for PA3891
Transfer of Personal Data — XIX
Michael Leven

02/09/2015 | Evid. Hrg. Ex. 321 - Consent for PA3892
Transfer of Personal Data — XIX

Kenneth Kay




Date Description Vol.# | Page Nos.
02/09/2015 | Evid. Hrg. Ex. 322 - Consent for PA3893
Transfer of Personal Data — XIX
Robert Goldstein
02/09/2015 | Evid. Hrg. Ex. 351 — Offered - PA3894 - 96
Declaration of David Fleming, XIX
2/9/15
02/09/2015 | Evid. Hrg. Ex. 352 - Raphaelson xpx | PA3897
Travel Records
02/09/2015 | Memo of Sands China Ltd re Ex. XIX PA3898 — 973
350 re Wynn Resorts v Okada
PA3974
NUMBER
UNUSED
02/09/2015 | Transcript: Evidentiary Hearing XX PA3975 —
— Motion for Sanctions — Day 1 4160
02/10/2015 | Evid. Hrg. Ex. 96 - Declaration of XX PA4161-71
David Fleming, 8/21/12
02/10/2015 | Evid. Hrg. Ex. 102 - Letter OPDP XX PA4172 -76
02/10/2015 | Evid. Hrg. Ex. 194 - Jacobs PA4177 — 212
Opposition to Sands China Ltd.'s | XX
Motion to Reconsider
02/10/2015 | Evid. Hrg. Ex. 213 - Letter from xx | PA4213-17
KJC to Pisanelli Bice
02/10/2015 | Evid. Hrg. Ex. 215 - Email XX PA4218 — 24
Spinelli to Schneider
02/10/2015 | Evid. Hrg. Ex. 327 - SCL's XXI PA4225 - 387
Redaction Log dated 2-7-13
02/10/2015 | Evid. Hrg. Ex. 345 - FT1 Bid XXI PA4388 — 92
Estimate
02/10/2015 | Evid. Hrg. Ex. 346 - Affidavit of XXI PA4393 - 98
David Fleming, 8/21/12
02/10/2015 | Evid. Hrg. Ex. 348 - Affidavit of XXI PA4399 — 402
David Fleming - July, 2011
02/10/2015 | Evid. Hrg. Ex. 353 - Email Jones XXI PA4403 - 05
to Spinelli
02/10/2015 | Transcript: Evidentiary Hearing XXII | PA4406 - 710
— Motion for Sanctions — Day 2 AND
XXIII

10




Date Description Vol.# | Page Nos.
02/11/2015 | Evid. Hrg. Ex. 15 - Email re XXIII PA4711 -12
Adelson's Venetian Comments
02/11/2015 | Evid. Hrg. Ex.16 - Email re PA4713 -15
Board of Director Meeting XXIII
Information
02/11/2015 | Evid. Hrg. Ex. 23 - Email re PA4716 - 18
.9 . XXIII
Termination Notice
02/11/2015 | Evid. Hrg. Ex. 28 - Michael PA4719
XXIII
Leven Depo Ex.59
02/11/2015 | Evid. Hrg. Ex. 32 - Email re XXIII PA4720
Cirque 12-15-09
02/11/2015 | Evid. Hrg. Ex. 38 - Email re x| PA4721-22
Update
02/11/2015 | Evid. Hrg. Ex. 46 - Offered NA PA4723
; XXIII
Email Leven to Schwartz
02/11/2015 | Evid. Hrg. Ex. 51 - Minutes of PA4724 - 27
Audit Committee Mtg, Hong XXIII
Kong
02/11/2015 | Evid. Hrg. Ex. 59 - Credit XXIII PA4728 - 32
Committee Mtg. Minutes
02/11/2015 | Evid. Hrg. Ex. 60 — Ltr. VML to PA4733 - 34
oo XXIII
Jacobs re Termination
02/11/2015 | Evid. Hrg. Ex. 62 - Email re XXIII PA4735 - 36
Update
02/11/2015 | Evid. Hrg. Ex. 76 - Email re XXIII PA4737
Urgent
02/11/2015 | Evid. Hrg. Ex. 77 - Email PA4738 — 39
. XXIII
Expenses Folio
02/11/2015 | Evid. Hrg. Ex. 205 -SCL's XXIII PA4740 - 44
Minutes of Board Mtg.
02/11/2015 | Evid. Hrg. Ex.323 - Email req to PA4745 - 47
XXIII
Jacobs for Proposed Consent
02/11/2015 | Evid. Hrg. Ex. 324 - Ltr Bice PA4748 — 49
Denying Request for Plaintiffs XXIII
Consent
02/11/2015 | Evid. Hrg. Ex. 328 — SCL's Supp XXIII PA4750

Redaction Log 2-25-13

11




Date Description Vol.# | Page Nos.
02/11/2015 | Evid. Hrg. Ex. 329 - SCL's 2nd XXII | PA4751 -
Supp Redaction Log 1-5-15 and | 5262
XXIV,
XXV
02/11/2015 | Evid. Hrg. Ex. 338 - SCL's PA5263 —
Relevancy Log 8-16-13 XXy | 15465
(SUBMITTED TO SUPREME
COURT BY FTP)
02/11/2015 | Evid. Hrg. Ex. 341 - Macau PA15466 — 86
Personal Data Protection Act, XXV
Aug., 2005
02/11/2015 | Evid. Hrg. Ex. 350 - Offered - XXV PA15487 — 92
Briefing in Odaka v. Wynn
02/11/2015 | Evid. Hrg. Ex. 354 - Email re XXV PA15493
Mgmt Announcement 9-4-09
02/11/2015 | Transcript: Evidentiary Hearing PA15494 —
re Mot for Sanctions — Day 3 XXVI 686
02/12/2015 | Jacobs' Offer of Proof re Leven XXV PA15687 —
Deposition 732
02/12/2015 | Transcript: Evidentiary Hrg re PA15733 -
Mot. for Sanctions — Day 4 XXV 875
03/02/2015 | Evid. Hrg. Ex. 216 - Excerpt from XXVII PA15876
SCL's Bates-Range Prod. Log
03/02/2015 | Evid. Hrg. Ex. 217 - Order re xxvy | PA15877 - 97
Transfer of Data
03/02/2015 | Evid. Hrg. Ex. 218 - Emails of XXVII PA15898
Jason Ray
03/02/2015 | Evid. Hrg. Ex. 219 - Emails of XXVII PA15899 —
Jason Ray 909
03/02/2015 }Evid. Elrg. Ex. 220 - Emails of XXVII PA15910
ason Ray
03/02/2015 | Evid. Hrg. Ex. 333 - OPDP Resp XXVII PA15911 - 30
to Venetian Macau's Ltr 8-8-12
03/02/2015 | Evid. Hrg. Ex. 334 - Venetian XXVII PA15931 - 40
Macau Ltr to OPDP 11-14-12
03/02/2015 | Evid. Hrg. Ex. 336 - Ltr OPDP in XXVII PA15941 - 50

Resp to Venetian Macau

12




Date Description Vol.# | Page Nos.

03/02/2015 | Evid. Hrg. Ex. 339 - SCL's Supp | XXVII | PA15951 —-
Relevancy Log 1-5-15 42828
(SUBMITTED TO SUPREME
COURT BY FTP)

03/02/2015 | Evid. Hrg. Ex. 349 - Ltr OPDP to | XXVII | PA42829 — 49
Venetian Macau 10-28-11

03/02/2015 | Evid. Hrg. Ex. 355 - PI's XXVII | PA42850 - 51
Renewed Motion for Sanctions —
Ex. 9

03/02/2015 | Evid. Hrg. Ex.355A - Unredacted | XXVII | PA42852
Replacement for
SCL00110407-08

03/02/2015 | Evid. Hrg. Ex. 356 - Pl's XXVII | PA42853
Renewed Motion for Sanctions —
Ex.10

03/02/2015 | Evid. Hrg. Ex.357 - Pl's Renewed | XXVII | PA42854 - 55
Motion for Sanctions, Ex.11

03/02/2015 | Evid. Hrg. Ex.357A Unredacted PA42856
Replacement for XXVII
SCL00102981-82

03/02/2015 | Evid. Hrg. Ex.358 - PI's Renewed | yy /7 | PA42857
Motion for Sanctions, Ex.12

03/02/2015 | Evid. Hrg. Ex.359 - PI's Renewed XXVII PA42858 — 59
Motion for Sanctions, Ex.13

03/02/2015 | Evid. Hrg. Ex. 360 to P1's PA42860 — 66
Renewed Motion for Sanctions — | XXVIII
Ex.14

03/02/2015 | Evid. Hrg. Ex. 360A - PA42867
Unredacted Replacement for XXVIII
SCL00128160-66

03/02/2015 | Evid. Hrg. Ex. 361 - Pl's PA42868 — 73
Renewed Motion for Sanctions, XXVIII
Ex.15

03/02/2015 | Evid. Hrg. Ex. 361A - PA42874 —
Unredacted Replacement for XXVIII | PA42876-D
SCL 00128205-10

03/02/2015 | Evid. Hrg. Ex. 362 - Pl's PA42877 —
Renewed Motion for Sanctions, | XXVIII | pPA42877-A

Ex.16

13




Date Description Vol.# | Page Nos.

03/02/2015 | Evid. Hrg. Ex. 363 - Pl's PA42878 —
Renewed Motion for Sanctions, | XXVIII | pA42879-B
Ex. 17

03/02/2015 | Evid. Hrg. Ex. 364 - Pl's PA42880
Renewed Motion for Sanctions, XXVIII
Ex. 18

03/02/2015 | Evid. Hrg. Ex. 365 - Pl's PA42881 — 83
Renewed Motion for Sanctions, XXVIII
Ex. 19

03/02/2015 | Evid. Hrg. Ex. 365A - PA42884 —
Unredacted Replacement for XXVIIT | PA42884-B
SCL00128084-86

03/02/2015 | Evid. Hrg. Ex. 366 - Pl's PA42885 -93
Renewed Motion for Sanctions, XXVIII
Ex. 20

03/02/2015 | Evid. Hrg. Ex. 366A - PA42894 —
Unredacted Replacement for XXVIII | PA42894-H
SCL00103289-297

03/02/2015 | Evid. Hrg. Ex. 367 - Renewed XXVIII | PA42895 - 96
Motion for Sanctions, Ex. 21

03/02/2015 | Evid. Hrg. Ex. 367A Unredacted | XXVIII | PA42897 —
Replacement for PA42898-A
SCL00128203-04

03/02/2015 | Evid. Hrg. Ex. 368 - Pl's XXVIII | PA42899
Renewed Motion for Sanctions,
Ex. 22

03/02/2015 | Evid. Hrg. Ex. 368A - XXVIII | PA42900
Unredacted Replacement for
SCL00128059

03/02/2015 | Evid. Hrg. Ex. 369 - Pl's XXVIII | PA42901 - 02
Renewed Motion for Sanctions,
Ex. 23

03/02/2015 | Evid. Hrg. Ex. 369A - PA42903 —
Unredacted Replacement for XXVII | PA42903-A
SCL00118378-79

03/02/2015 | Evid. Hrg. Ex. 370 - Unredacted PA42904 - 06
Replacement for XXVIII

SCL00114508-09
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Date Description Vol.# | Page Nos.
03/02/2015 | Evid. Hrg. Ex. 371 - Unredacted PA42907
Replacement pursuant to XXVIII
consent for SCL00114515
03/02/2015 | Evid. Hrg. Ex. 372 - Unredacted XXVIII PA42908
Replacement for SCL0017227
03/02/2015 | Evid. Hrg. Ex. 373 - Unredacted PA42909 - 10
Replacement for XXVIII
SCL00120910-11
03/02/2015 | Evid. Hrg. Ex. 374 - Unredacted PA42911 - 12
Replacement for XXVIII
SCL00118633-34
03/02/2015 | Evid. Hrg. Ex. 375 - SCL PA42913 - 18
Minutes of Audit Committee XXVIII
dated 5-10-10
03/02/2015 | Evid. Hrg. Ex. 376 - SCL Credit XXVIII PA42919 - 23
Committee Minutes dated 8-4-10
03/02/2015 | Evid. Hrg. Ex. 377 — SCL PA42924 - 33
Minutes of Mtg of BOD dated XXVIII
2-9-10 Produced by SCL
03/02/2015 | Evid. Hrg. Ex. 378 - SCL PA42934 — 45
Minutes of Mtg of BOD dated XXVIII
2-9-10 Produced by LVSC
03/02/2015 | Evid. Hrg. Ex. 379 - US Macau XXVIII | PA42946 —
Data Production Report — LVSC and | 43124
XXIX
03/02/2015 | Evid. Hrg. Ex. 380 - US Macau XXIX PA43125 - 38
Data Production Report — SCL
PA43139-71
NUMBERS
UNUSED
03/02/2015 | Plaintiff's Proposed Findings of xx1x | PA43172 -
Fact and Conclusions of Law 201
03/02/2015 | Transcript: Evidentiary Hearing XXX PA43202 -
— Motion for Sanctions — Day 5 431
03/03/2015 | Transcript: Evidentiary Hearing PA43432 —
— Motion for Sanctions — Day 6 XXXI | 601

Closing Arguments

15




Date Description Vol.# | Page Nos.
03/03/2015 | Evidentiary Hearing — Court PA43602 —
Exhibit 6, SCL Closing XXXII | 789
Argument Binder
03/06/2015 | Decision and Order XXX g§)43790 -
03/09/2015 | SCL's Proposed Findings of PA43831 — 54
Fact And Conclusions of Law
With Respect To Plaintiff's XXXIII
Renewed Motion For
Sanctions
03/11/2015 | Motion to Stay Court's March 6 PA43855 - 70
Decision and to Continue XXXIII
Evidentiary Hearing
03/12/2015 | Jacobs' Opposition to Motion to PA43871-77
Stay 3-6-15 Decision and XXXIIT
Continue Evidentiary Hearing
03/13/2015 | Transcript: Emergency Motion to | y~qpy PA43878 -
Stay 911
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APPENDIX TO PETITION FOR WRIT OF PROHIBITION OR
MANDAMUS RE MARCH 6, 2015 SANCTIONS ORDER

ALPHABETICAL INDEX
Date Description Vol.# | Page Nos.
PA3045
NUMBER
UNUSED
PA3974
NUMBER
UNUSED
PA43139 - 71
NUMBERS
UNUSED
07/26/2011 | Answer of Real Party in Interest PA178 —209
Steven C. Jacobs to Petition for
Writ of Mandamus, or in the I
Alternative, Writ of Prohibition
(without exhibits)
12/04/2012 | Appendix of Exhibits to PA1443 -
Defendant Sands China Ltd.'s 1568
Motion for a Protective Order on VIII
OST and Exs. F,G,M, W, Y, Z,
AA
02/25/2013 | Appendix to Defendants' PA1949 -
Opposition to Plaintift's 2159A
Renewed Motion for NRCP 37
Sanctions NOTE: EXHIBITS O XI
AND P FILED UNDER SEAL
(Bates PA2119-2159A Submitted
Under Seal)
08/27/2012 | Appendix to Defendants' PA685-99
Statement Regarding Hearing on IV
Sanctions and Ex. HH
02/09/2015 | Bench Brief re Service Issues XV PA3010 - 45
09/14/2012 | Decision and Order VII PA1359 - 67
03/06/2015 | Decision and Order XXXII 15;’55643790 -

17




Date

Description

Vol. #

Page Nos.

12/04/2012

Defendant Sands China Ltd.'s
Motion for a Protective Order on
OST

VIII

PA1416 —42

05/17/2011

Defendant Sands China Ltd.'s
Motion to Stay Proceedings

Pending Writ Petition on
OST(without exhibits)

PA141 -57

07/14/2011

Defendant Sands China Ltd.'s
Motion to Stay Proceedings
Pending Writ Petition on OST
including Fleming Declaration

PA158 -77

09/26/2011

Defendant Sands China Ltd.'s
Opposition to Plaintift's Motion
to Conduct Jurisdictional
Discovery on OST(without
exhibits)

II

PA247 - 60

07/22/2014

Defendant Sands China Ltd.'s
Reply in Support of Its Motion
for Summary Judgment and
Opposition to Plaintiff's
Counter-Motion For Summary
Judgment

XIII

PA2511 -33

01/08/2013

Defendant Sands China Ltd.'s
Report on Its Compliance with

the Court's Ruling of December
18,2012

IX

PA1701 - 61

06/26/2014

Defendant Sands China, Ltd.'s
Motion For Summary
Judgment On Personal
Jurisdiction (without exhibits)

XIII

PA2464 -90

06/27/2012

Defendants' Joint Status
Conference Statement

II

PAS583 -92

06/14/2013

Defendants' Joint Status Report

XII

PA2316 - 41

09/11/2012

Defendants Las Vegas Sands
Corp.'s and Sands China
Limited's Statement on Potential
Sanctions

VI

PA1158 -77
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Date

Description

Vol. #

Page Nos.

11/27/2012

Defendants' Motion for a
Protective Order on Order
Shortening Time (without
exhibits)

VII

PA1392 -
1415

12/12/2012

Defendants' Opposition to
Plaintiff's Motion for Sanctions
(without exhibits)

VIII

PA1628 - 62

02/25/2013

Defendants' Opposition to
Plaintiff's Renewed Motion for
NRCP 37 Sanctions

XI

PA1918 - 48

07/06/2012

Defendants' Statement
Regarding Data Transfers

1A%

PA634 - 42

08/27/2012

Defendant's Statement
Regarding Hearing on Sanctions

1Y%

PA653 -84

08/07/2012

Defendants' Statement
Regarding Investigation by
Macau Office of Personal Data
Protection

IV

PA643 - 52

06/21/2013

Emergency Petition for Writ of
Prohibition or Mandamus to
Protect Privileged Documents

(Case No. 63444)

XIII

PA2407 - 49

02/10/2015

Evid. Hrg. Ex. 102 - Letter OPDP

XX

PA4172 -76

02/11/2015

Evid. Hrg. Ex. 15 - Email re
Adelson's Venetian Comments

XXIII

PA4711-12

02/10/2015

Evid. Hrg. Ex. 194 - Jacobs
Opposition to Sands China Ltd.'s
Motion to Reconsider

XX

PA4177 - 212

02/11/2015

Evid. Hrg. Ex. 205 - SCL's
Minutes of Board Mtg.

XXIII

PA4740 - 44

02/10/2015

Evid. Hrg. Ex. 213 - Letter from
KJC to Pisanelli Bice

XX

PA4213-17

02/10/2015

Evid. Hrg. Ex. 215 - Email
Spinelli to Schneider

XX

PA4218 - 24

03/02/2015

Evid. Hrg. Ex. 216 - Excerpt from
SCL's Bates-Range Prod. Log

XXVII

PA15876
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Date Description Vol.# | Page Nos.

03/02/2015 | Evid. Hrg. Ex. 217 - Order re XXVII PA15877 - 97
Transfer of Data

03/02/2015 | Evid. Hrg. Ex. 218 - Emails of XXVII PA15898
Jason Ray

03/02/2015 | Evid. Hrg. Ex. 219 - Emails of XXVII PA15899 —
Jason Ray 909

03/02/2015 | Evid. Hrg. Ex. 220 - Emails of XXVII PA15910
Jason Ray

02/11/2015 | Evid. Hrg. Ex. 23 - Email re XXIII PA4716 - 18
Termination Notice

02/11/2015 | Evid. Hrg. Ex. 28 - Michael XXIII PA4719
Leven Depo Ex.59

02/09/2015 | Evid. Hrg. Ex. 301 — PI's 1st RFP XV PA3055 - 65
12-23-2011

02/09/2015 | Evid. Hrg. Ex. 302 - SCL's Resp — XV PA3066 — 95
1st RFP 1-23-12

02/09/2015 | Evid. Hrg. Ex. 303 - SCL's 1st XVI PA3096 — 104
Supp Resp — 1st RP 4-13-12

02/09/2015 | Evid. Hrg. Ex. 304 — SCL's 2nd VI PA3105 - 335
Supp Resp — 1st RPF 1-28-13

02/09/2015 | Evid. Hrg. Ex. 305 - SCL's 3rd XVII PA3336 — 47
Supp Resp — 1st RFP 2-7-13

02/09/2015 | Evid. Hrg. Ex. 306 - SCL's 4th XVII PA3348 — 472
Supp Resp — 1st RFP 1-14-15

02/09/2015 | Evid. Hrg. Ex. 307 — LVSC's Resp XVII PA3473 - 504
— 1st RFP 1-30-12

02/09/2015 | Evid. Hrg. Ex. 308 - LVSC's Resp XVII PA3505 -11
—2nd RFP 3-2-12

02/09/2015 | Evid. Hrg. Ex. 309 — LVSC's 1st XVII PA3512 - 22
Supp Resp — 1st RFP 4-13-12

02/09/2015 | Evid. Hrg. Ex. 310 - LVSC's 2nd XVII PA3523 -37
Supp Resp — 1st RFP 5-21-12

02/09/2015 | Evid. Hrg. Ex. 311 - LVSCs 3rd XVII PA3538 - 51

Supp Resp — 1st RFP 6-6-12

20




Date Description Vol.# | Page Nos.

02/09/2015 | Evid. Hrg. Ex. 312 - LVSC's 4th XVII PA3552 - 76
Supp Resp — 1st RFP 6-26-12

02/09/2015 | Evid. Hrg. Ex. 313 - LVSC's 5th XVIIT PA3577 - 621
Supp Resp — 1st RFP 8-14-12

02/09/2015 | Evid. Hrg. Ex. 314 — LVSC's 6th XVIIT PA3622 - 50
Supp Resp — 1st RFP 9-4-12

02/09/2015 | Evid. Hrg. Ex. 315 - LVSC's 7th XVIIT PA3651 - 707
Supp Resp — 1st RFP 9-17-12

02/09/2015 | Evid. Hrg. Ex. 316 - LVSC- s 8th XVIII PA3708 — 84
Supp Resp — 1st RFP 10-3-12

02/09/2015 | Evid. Hrg. Ex. 317 - LVSC's 9th XIX PA3785 — 881
Supp Resp — 1st RFP 11-20-12

02/09/2015 | Evid. Hrg. Ex. 318 - LVSC's 10th XIX PA3882 — 89
Supp Resp — 1st RFP 12-05-12

02/09/2015 | Evid. Hrg. Ex. 319 - Consent for PA3890
Transfer of Personal Data — XIX
Sheldon Adelson

02/11/2015 | Evid. Hrg. Ex. 32 - Email re XXIII PA4720
Cirque 12-15-09

02/09/2015 | Evid. Hrg. Ex. 320 - Consent for PA3891
Transfer of Personal Data — XIX
Michael Leven

02/09/2015 | Evid. Hrg. Ex. 321 - Consent for PA3892
Transfer of Personal Data — XIX
Kenneth Kay

02/09/2015 | Evid. Hrg. Ex. 322 - Consent for PA3893
Transfer of Personal Data — XIX
Robert Goldstein

02/11/2015 | Evid. Hrg. Ex. 324 - Ltr Bice PA4748 — 49
Denying Request for Plaintiffs XXIII
Consent

02/10/2015 | Evid. Hrg. Ex. 327 - SCL's XXI PA4225 - 387

Redaction Log dated 2-7-13
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Date Description Vol.# | Page Nos.

02/11/2015 | Evid. Hrg. Ex. 328 — SCL's Supp xx1r | PA4750
Redaction Log 2-25-13

02/11/2015 | Evid. Hrg. Ex. 329 - SCL's 2nd XXHII | PA4751 -
Supp Redaction Log 1-5-15 and | 5262

XXIV,
XXV

03/02/2015 | Evid. Hrg. Ex. 333 - OPDP Resp XXVII PA15911 -30
to Venetian Macau's Ltr 8-8-12

03/02/2015 | Evid. Hrg. Ex. 334 - Venetian XXVII PA15931 - 40
Macau Ltr to OPDP 11-14-12

03/02/2015 | Evid. Hrg. Ex. 336 - Ltr OPDP in XXVII PA15941 - 50
Resp to Venetian Macau

02/11/2015 | Evid. Hrg. Ex. 338 — SCL's PA5263 -
Relevancy Log 8-16-13 XXy | 15465
(SUBMITTED TO SUPREME
COURT BY FTP)

03/02/2015 | Evid. Hrg. Ex. 339 - SCL's Supp | XXVII | PA15951 -
Relevancy Log 1-5-15 42828
(SUBMITTED TO SUPREME
COURT BY FTP)

02/11/2015 | Evid. Hrg. Ex. 341 - Macau PA15466 - 86
Personal Data Protection Act, XXV
Aug., 2005

02/10/2015 | Evid. Hrg. Ex. 345 - FT1 Bid XXI PA4388 — 92
Estimate

02/10/2015 | Evid. Hrg. Ex. 346 - Affidavit of XXI PA4393 - 98
David Fleming, 8/21/12

02/10/2015 | Evid. Hrg. Ex. 348 - Affidavit of XXI PA4399 - 402
David Fleming - July, 2011

03/02/2015 | Evid. Hrg. Ex. 349 - Ltr OPDP to | XXVII | PA42829 - 49
Venetian Macau 10-28-11

02/11/2015 | Evid. Hrg. Ex. 350 - Offered - XXV PA15487 — 92
Briefing in Odaka v. Wynn

02/09/2015 | Evid. Hrg. Ex. 351 — Offered - PA3894 — 96
Declaration of David Fleming, XIX

2/9/15
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Date Description Vol.# | Page Nos.

02/09/2015 | Evid. Hrg. Ex. 352 - Raphaelson XIX PA3897
Travel Records

02/10/2015 | Evid. Hrg. Ex. 353 - Email Jones XXI PA4403 - 05
to Spinelli

02/11/2015 | Evid. Hrg. Ex. 354 - Email re XXV PA15493
Mgmt Announcement 9-4-09

03/02/2015 | Evid. Hrg. Ex. 355 - PI's XXVII | PA42850 - 51
Renewed Motion for Sanctions —
Ex. 9

03/02/2015 | Evid. Hrg. Ex. 356 - Pl's XXVII | PA42853
Renewed Motion for Sanctions —
Ex.10

03/02/2015 | Evid. Hrg. Ex. 360 to P1's PA42860 - 66
Renewed Motion for Sanctions — | XXVIII
Ex.14

03/02/2015 | Evid. Hrg. Ex. 360A - PA42867
Unredacted Replacement for XXVIII
SCL00128160-66

03/02/2015 | Evid. Hrg. Ex. 361 - Pl's PA42868 - 73
Renewed Motion for Sanctions, XXVIII
Ex.15

03/02/2015 | Evid. Hrg. Ex. 361A - PA42874 —
Unredacted Replacement for XXVIII | PA42876-D
SCL 00128205-10

03/02/2015 | Evid. Hrg. Ex. 362 - Pl's PA42877 —
Renewed Motion for Sanctions, | XXVIII | pA42877-A
Ex.16

03/02/2015 | Evid. Hrg. Ex. 363 - Pl's PA42878 —
Renewed Motion for Sanctions, | XXVIII | pA42879-B
Ex. 17

03/02/2015 | Evid. Hrg. Ex. 364 - P1's PA42880
Renewed Motion for Sanctions, XXVIII
Ex. 18

03/02/2015 | Evid. Hrg. Ex. 365 - P1's PA42881 - 83
Renewed Motion for Sanctions, XXVIII

Ex. 19
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Date Description Vol.# | Page Nos.

03/02/2015 | Evid. Hrg. Ex. 365A - PA42884 —
Unredacted Replacement for XXVIII | PA42884-B
SCL00128084-86

03/02/2015 | Evid. Hrg. Ex. 366 - Pl's PA42885 -93
Renewed Motion for Sanctions, XXVIII
Ex. 20

03/02/2015 | Evid. Hrg. Ex. 366A - PA42894 —
Unredacted Replacement for XXVIII | PA42894-H
SCL00103289-297

03/02/2015 | Evid. Hrg. Ex. 367 - Renewed XXVIII | PA42895 - 96
Motion for Sanctions, Ex. 21

03/02/2015 | Evid. Hrg. Ex. 367A Unredacted | XXVIII | PA42897 —
Replacement for PA42898-A
SCL00128203-04

03/02/2015 | Evid. Hrg. Ex. 368 - P1's XXVIII | PA42899
Renewed Motion for Sanctions,
Ex. 22

03/02/2015 | Evid. Hrg. Ex. 368A - XXVIII | PA42900
Unredacted Replacement for
SCL00128059

03/02/2015 | Evid. Hrg. Ex. 369 - Pl's XXVIII | PA42901 - 02
Renewed Motion for Sanctions,
Ex. 23

03/02/2015 | Evid. Hrg. Ex. 369A - PA42903 —
Unredacted Replacement for XXVII | PA42903-A
SCL00118378-79

03/02/2015 | Evid. Hrg. Ex. 370 - Unredacted PA42904 - 06
Replacement for XXVIII
SCL00114508-09

03/02/2015 | Evid. Hrg. Ex. 371 - Unredacted PA42907
Replacement pursuant to XXVIII
consent for SCL00114515

03/02/2015 | Evid. Hrg. Ex. 372 - Unredacted XXVIII PA42908
Replacement for SCL.0017227

03/02/2015 | Evid. Hrg. Ex. 373 - Unredacted PA42909 - 10
Replacement for XXVIII

SCL00120910-11
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Date Description Vol.# | Page Nos.
03/02/2015 | Evid. Hrg. Ex. 374 - Unredacted PA42911 -12
Replacement for XXVIII

SCL00118633-34

03/02/2015 | Evid. Hrg. Ex. 375 - SCL PA42913 -18
Minutes of Audit Committee XXVIII
dated 5-10-10

03/02/2015 | Evid. Hrg. Ex. 376 - SCL Credit XXVIII PA42919 -23
Committee Minutes dated 8-4-10

03/02/2015 | Evid. Hrg. Ex. 377 - SCL PA42924 - 33
Minutes of Mtg of BOD dated XXVIII
2-9-10 Produced by SCL

03/02/2015 | Evid. Hrg. Ex. 378 — SCL PA42934 — 45
Minutes of Mtg of BOD dated XXVIII
2-9-10 Produced by LVSC

03/02/2015 | Evid. Hrg. Ex. 379 - US Macau XXVIII | PA42946 —
Data Production Report — LVSC and | 43124

XXIX

02/11/2015 | Evid. Hrg. Ex. 38 - Email re XXIII PA4721 -22
Update

03/02/2015 | Evid. Hrg. Ex. 380 - US Macau XXIX PA43125 - 38
Data Production Report — SCL

02/11/2015 | Evid. Hrg. Ex. 46 - Offered NA xxiy | TA4723
Email Leven to Schwartz

02/11/2015 | Evid. Hrg. Ex. 51 - Minutes of PA4724 - 27
Audit Committee Mtg, Hong XXIII
Kong

02/11/2015 | Evid. Hrg. Ex. 59 - Credit XXIII PA4728 — 32
Committee Mtg. Minutes

02/11/2015 | Evid. Hrg. Ex. 60 — Ltr. VML to XXIII PA4733 - 34
Jacobs re Termination

02/11/2015 | Evid. Hrg. Ex. 62 - Email re XXIII PA4735 - 36
Update

02/11/2015 | Evid. Hrg. Ex. 76 - Email re xxip | PA4737
Urgent

02/11/2015 | Evid. Hrg. Ex. 77 - Email XXIII PA4738 - 39
Expenses Folio

02/10/2015 | Evid. Hrg. Ex. 96 - Declaration of XX PA4161-71

David Fleming, 8/21/12
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Date Description Vol.# | Page Nos.

02/09/2015 | Evid. Hrg. Ex. 98 - Decision and XV PA3046 — 54
Order 9-14-12

02/11/2015 | Evid. Hrg. Ex.16 - Email re PA4713 -15
Board of Director Meeting XXIII
Information

02/11/2015 | Evid. Hrg. Ex.323 - Email req to XXIII PA4745 - 47
Jacobs for Proposed Consent

03/02/2015 | Evid. Hrg. Ex.355A - Unredacted | XXVII | PA42852
Replacement for
SCL00110407-08

03/02/2015 | Evid. Hrg. Ex.357 - Pl's Renewed | XXVII | PA42854 —-55
Motion for Sanctions, Ex.11

03/02/2015 | Evid. Hrg. Ex.357A Unredacted PA42856
Replacement for XXVII
SCL00102981-82

03/02/2015 | Evid. Hrg. Ex.358 - P1's Renewed xxvir | PA42857
Motion for Sanctions, Ex.12

03/02/2015 | Evid. Hrg. Ex.359 - PI's Renewed XXVII PA42858 — 59
Motion for Sanctions, Ex.13

03/03/2015 | Evidentiary Hearing — Court PA43602 —
Exhibit 6, SCL Closing XXXII | 789
Argument Binder

03/16/2011 | First Amended Complaint I PA76 -93

02/12/2015 | Jacobs' Offer of Proof re Leven PA15687 —
Deposition XXVI 732

03/12/2015 | Jacobs' Opposition to Motion to PA43871 - 77
Stay 3-6-15 Decision and XXXIII
Continue Evidentiary Hearing

02/09/2015 | Memo of Sands China Ltd re Ex. XIX PA3898 — 973
350 re Wynn Resorts v. Okada

07/11/2013 | Minute Order re Stay XIIT | PA2450-51

04/09/2013 | Motion for Stay of Order PA2261 - 92
Granting Plaintiff's Renewed
Motion for Sanctions Pending XII

Defendants' Petition for Writ of
Prohibition or Mandamus
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Date

Description

Vol. #

Page Nos.

5/14/2013

Motion to Extend Stay of Order
on Plaintiff's Renewed Motion
for Sanctions Pending
Defendants' Petition

XII

PA2296 - 306

03/11/2015

Motion to Stay Court's March 6
Decision and to Continue
Evidentiary Hearing

XXXIII

PA43855-70

10/01/2013

Nevada Supreme Court Order
Granting Stay

XIII

PA2455 - 56

10/16/2012

Notice of Compliance with
Decision and Order Entered
9-14-12

VII

PA1368 —-
1373

12/09/2011

Notice of Entry of Order re
November 22 Status Conference
and related Order

III

PA532 - 38

01/17/2013

Notice of Entry of Order re:
Sands China Ltd.'s Motion for
Protective Order and related
Order

IX

PA1762 -
68

07/14/2014

Opposition to Defendant

Sands China Ltd.'s Motion for
Summary Judgment on Personal
Jurisdiction and Countermotion
for Summary Judgment (without
exhibits)

XIII

PA2491 - 510

02/04/2015

Order Denying Defendants
Limited Motion to Reconsider

XV

PA2954 - 56

04/01/2011

Order Denying Defendants'
Motions to Dismiss

PA94 -95

08/07/2014

Order Denying Petition for
Prohibition or Mandamus re
March 27, 2013 Order

XIII

PA2628 - 40
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Date

Description

Vol. #

Page Nos.

11/05/2013

Order Extending (1) Stay of
Order Granting Motion to
Compel Documents Used by
Witness to Refresh
Recollection and (2) Stay of
Order Granting Plaintiff's
Renewed Motion for NRCP 37
Sanctions

XIII

PA2457 - 60

08/21/2013

Order Extending Stay of Order
Granting Plaintiff's Renewed
Motion for NRCP 37 Sanctions

XIII

PA2452 - 54

03/26/2014

Order Extending Stay of Order
Plaintiff's Renewed Motion for
Sanctions

XIII

PA2461 - 63

06/05/2013

Order Granting Defendants'
Motion to Extend Stay of Order
Granting Plaintiff's Renewed
Motion for Sanctions

XII

PA2314 -15

05/13/2013

Order Granting in Part and
Denying in Part Motion for Stay
of Order Granting Plaintiff's
Renewed Motion for Sanctions

XII

PA2293 - 95

08/26/2011

Order Granting Petition for Writ
of Mandamus

II

PA234 -37

06/19/2013

Order on Plaintiff Steven C.
Jacob's Motion to Return
Remaining Documents from
Advanced Discovery

XIII

PA2402 - 06

08/15/2014

Order on Sands China's Motion
for Summary Judgment on
Personal Jurisdiction

X1V

PA2687 — 88

03/27/2013

Order re Renewed Motion for
Sanctions

XII

PA2257 - 60

03/08/2012

Order Regarding Plaintiff Steven
C. Jacobs' Motion to Conduct
Jurisdictional Discovery and

Defendant Sands China Ltd.'s
Motion for Clarification

I1I

PA539 - 44
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Date

Description

Vol. #

Page Nos.

05/30/2013

Order Scheduling Status Check

XII

PA2312 -13

01/07/2015

Order Setting Evidentiary
Hearing

XV

PA2951 - 53

01/07/2015

Order Setting Evidentiary
Hearing re 3-27-13 Order and
NV Adv. Op. 61

XV

PA2949 - 50

05/06/2011

Petition for Writ of Mandamus,
or in the Alternative, Writ of
Prohibition (without exhibits)

PA96 - 140

08/10/2011

Petitioner's Reply in Support of
Petition for Writ of Mandamus,
or in the Alternative, Writ of
Prohibition (without exhibits)

II

PA210-33

11/03/2014

Plaintiff Steven C. Jacobs'
Opposition to SCL''s

Motion To Reconsider the
Court's March 27,2013 Order

X1V

PA2757 — 67

02/06/2015

Plaintiff Steven C. Jacobs' Brief
on Sanctions For February 9,
2015 Evidentiary Hearing

XV

PA2986 —
3009

11/21/2012

Plaintiff Steven C. Jacobs'
Motion for NRCP 37 Sanctions

VII

PA1374 -91

12/24/2014

Plaintiff Steven C. Jacobs'
Motion to Set Evidentiary
Hearing and Trial on Order
Shortening Time

X1V

PA2839 - 48

10/12/2011

Plaintiff Steven C. Jacobs'

Opposition to Sands China Ltd.'s

Motion for Clarification of
Jurisdictional Discovery Order
on OST(without exhibits)

II

PA413-23

07/24/2014

Plaintiff Steven C. Jacobs' Reply
In Support of Countermotion
For Summary Judgment

XIII

PA2534 - 627

06/14/2013

Plaintiff Steven C. Jacobs' Status
Memorandum

XII

PA2342 -
401

06/27/2012

Plaintiff Steven C. Jacobs' Status
Memorandum on Jurisdictional
Discovery

I1I

PAB592A —
5925

29




Date

Description

Vol. #

Page Nos.

09/21/2011

Plaintiff's Motion to Conduct
Jurisdictional Discovery

II

PA238 — 46

03/02/2015

Plaintiff's Proposed Findings of
Fact and Conclusions of Law

XXIX

PA43172 -
201

02/08/2013

Plaintiff's Renewed Motion for
NRCP 37 Sanctions on Order
Shortening Time

PA1769 - 917

03/06/2013

Reply In Support of Plaintiff's
Renewed Motion for NRCP 37
Sanctions

XII

PA2229 - 56

11/17/2014

Reply in Support of Sands
China Ltd.'s Motion

to Reconsider the Court's
March 27, 2013 Order

XIV

PA2768 - 76

02/06/2015

Sands China Ltd.'s Memo re
Plaintiffs Renewed Motion for
Sanctions

XV

PA2957 - 85

10/06/2011

Sands China Ltd.'s Motion for
Clarification of Jurisdictional
Discovery Order on OST
(without exhibits)

II

PA353 - 412

09/28/2011

Sands China Ltd.'s Motion in
Limine to Exclude Documents
Stolen by Jacobs in Connection
with the November 21, 2011
Evidentiary Hearing re Personal
Jurisdiction on OST(without
exhibits)

II

PA314 - 52

12/22/2010

Sands China Ltd's Motion to
Dismiss including Salt Affidavit
and Exs. E, F, and G

PA1-75

10/17/2014

SCL's Motion to Reconsider
3/27/13 Order (without
exhibits)

XIV

PA2736 — 56

03/09/2015

SCL's Proposed Findings of
Fact And Conclusions of Law
With Respect To Plaintiff's
Renewed Motion For
Sanctions

XXXIII

PA43831 - 54
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Date Description Vol.# | Page Nos.
03/22/2012 | Stipulated Confidentiality | PAS45-60
Agreement and Protective Order
12/22/2014 | Third Amended Complaint XIV | PA2818 - 38
05/16/2013 | Transcript: Telephonic Hearing XII | PA2307-11
on Motion to Extend Stay
09/10/2012 | Transcript: Court's Sanction PA753 -915
Hearing — Day 1 — Monday, \Y
September 10, 2012
09/11/2012 | Transcript: Court's Sanction PA916 - 87
Hearing — Day 2 — Volume I \Y
Tuesday, September 11, 2012
09/11/2012 | Transcript: Court's Sanction PA988 — 1157
Hearing — Day 2 — Volume II VI
Tuesday, September 11, 2012
09/12/2012 | Transcript: Court's Sanctions PA1178 -
Hearing — Day 3 — Wednesday, VII | 1358
September 12, 2012
03/13/2015 gtr;;scrlpt. Emergency Motion to XXX gﬁ43878
02/09/2015 | Transcript: Evidentiary Hearing XX PA3975 -
— Motion for Sanctions — Day 1 4160
02/10/2015 | Transcript: Evidentiary Hearing XXII | PA4406 -710
— Motion for Sanctions — Day 2 AND
XXIII
03/02/2015 | Transcript: Evidentiary Hearing XXX PA43202 —
— Motion for Sanctions — Day 5 431
03/03/2015 | Transcript: Evidentiary Hearing PA43432 -
— Motion for Sanctions — Day 6 XXXI | 601
Closing Arguments
02/11/2015 | Transcript: Evidentiary Hearing PA15494 -
re Mot for Sanctions — Day 3 XXVI 686
02/12/2015 | Transcript: Evidentiary Hearing PA15733 -
re Motion for Sanctions — Day 4 XXVIL 875
08/29/2012 | Transcript: Hearing on PA721 - 52
Defendants' Motion to Quash vV

Subpoenas
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Date Description Vol.# | Page Nos.
12/11/2014 | Transcript: Hearing on Motion PA2808 - 17
for Partial Reconsideration of XIV
11/05/2014 Order
12/06/2012 | Transcript: Hearing on Motion VIII PA1569 —
for Protective Order 1627
10/09/2014 | Transcript: Hearing on Motion PA2689 - 735
for Release of Documents from XIV
Advanced Discovery
12/02/2014 | Transcript: Hearing on Motion XIV PA2777 — 807
to Reconsider
08/14/2014 | Transcript: Hearing on Motions XIV | PA2641 -86
12/18/2012 | Transcript: Hearing on Motions PA1663 —
for Protective Order and IX 1700
Sanctions
09/27/2011 | Transcript: Hearing on Plaintiff's PA261 - 313
Motion to Conduct Jurisdictional II
Discovery
02/28/2013 | Transcript: Hearing on Plaintiff's PA2160 - 228
Renewed Motion for NRCP 37 XII
Sanctions
10/13/2011 | Transcript: Hearing on Sands PA424 - 531
China's Motion in Limine and III
Motion for Clarification of Order
06/28/2012 | Transcript: Hearing to Set Time v PA593 - 633
for Evidentiary Hearing
01/06/2015 | Transcript: Motions re Vickers PA2849 — 948
Report and Plaintiff's Motion for XV
Setting of Evidentiary Hearing
05/24/2012 | Transcript: Status Check | PAS61-82
08/29/2012 | Transcript: Telephone v PA700 - 20

Conference
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ORDR CLERK OF THE COURT

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY,NEVADA
STEVEN C. JACOBS, ) Case No.: A-10-627691-B
) Dept. No.:  XI
Plaintiff, )
) ORDER ON PLAINTIFF STEVEN
VS, ) C. JACOBS' MOTION TO
) RETURN REMAINING
LAS VEGAS SANDS CORP., a Nevada ) DOCUMENTS FROM
corporation, et al,, ) ADVANCED DISCOVERY
) .
* Defendants. ) Hearing Date:  April 12, 2013
)
: ' ) Hearing Time:  In Chambers
AND ALL RELATED CLAIMS )
)

Before this Court is Plaintiff Steven C. Jacobs' ("Jacobs") Motion to Return Remaining

Documents from Advanced Discovery (the "Motion"). The Court has considered all briefing on

.|| the Motion, including the supplemeﬁtal brief it ordered from Defendants and the Defendants’

Sur-Reply. The Court being fully informed, and good cause appearing therefor:
THE COURT HEREBY STATES as follows:

L. At issue are documents that Jacobs has had in his possession since before his

termination on July 23, 2010,

2 Amongst the documents that Jacobs possessed at the time of his termination were

documents over which Defendants claim an attomey-client or other form of privilege.

. L
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3. These are documents that Jacobs authored, was a recipient of, or otherwise
possessed in the course and scope of his employment.

4. Jacobs' present Motion does not seek to compel the Defendants to produce
anything. Rather, Jacobs secks return of documents that were transferred to the Court's
approved electronic stored information ("ESI") vendor, Advanced Discovery, pursuant to a
Court-approved protocol.

5. Pursuant to a Court-approved protocol, Défendants' counsel were allowed to
review Jacobs' documents and have now identified approximately 11,000 of them as being
subject, in whole or in part, to some form of privilege, such as attomney-client, work product,
accounting or gaming.

6. Based upon these assertions of privilege, Defendants contend that even though
the documents are presently in Jacobs' possession, custody and control ~ the Court having
previously concluded as part of its Decision and Order dated September 14, 2012 that
Defendants are precluded from claiming that he stole the documents — they assert that Jacobs
cannot provide these documents {0 his counsel even if they relate to the claims, defenses or
counterclaims asserted in this action. -

7. Jacobs' Motion, although styled as one seeking return of documents from the
Court's approved ESI vendor, Advanced Discovery, more aptly seeks to allow Jacobs' counsel
to access these documents, which Jacobs has otherwise possessed and had access to since before
July 23, 2010.

8. The Defendants assert that all privileges belong to the Defendants' corporate
entities, not any of their executives, whether present or former. From this, they contend that
Jacobs does not have the power to waive any privileges.

9. The Court notes a split of authority as to who is the client under such
circumstances. See Montgomery v. Etrepid Techs. LLC, 548 F. Supp. 2d 1175 (D. Nev. 2008).
However, the facts of this case are different, and the Court disagrees with the Defendants'

framing of the issue.
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- 10.  The Court does not need to address (at this time) the question of whether any of
the particular documents identified by the Defendants are subject to some privilege (a
contention which Jacobs disputes), whether Jacobs has the power to assert or waive any
particular privileges that may belong to the Defendants (a position which the Defendants'
dispute) or whether Defendants waived the privilege. Instead, the question presently before this
Court is whether Jacobs, as a former executive who is currently in possession, custody and
control of the documents and was before his termination, is among the class of persons legally
allowed to view those documents and use them in the prosecution of his claims and to rebut the
Defendants’ affirmative defenses and counterclaim, as these were documents that the former
executive authored, received and/or possessed, both during and after his tenure.

11.  Even assuming for the sake of argument that Defendants had valid claims of
privilege to assért to the documents as against outsiders, they have failed to sustain their burden
of demonstrating that Jacobs cannot review and use documents to which he had access during
the period of his employment in this litigation.

12. In the Court’s view, the question is not whether Jacobs has the power to waive
any privilege. The mor/e appropriate question is whether Jacobs is within the sphere of persons
entitled to review information (assuming that it is privileged) that pertains to Jacobs' tenure that
he authored, received and/or possessed, and has retained since July 23, 2010.

13.  Even assuming for the sake of argument that Defendants had valid claims of
privilege to assert to the documents as against outsiders, they have failed to sustain their burden
of demonstrating that they have privileges that would attach to the documents relative to Jacobs'
review and use of them in this litigation.

14.  That does not mean, however, that at this time the Court is making any
determination as to any other use or access to sources of proof. Until further order, Jacobs may
not disseminate the documents in question beyond his legal team. And, all parties shall treat the
documents as confidential under the Stipulated Confidentiality Agreement and Protective Order

entered on March 22, 2012.
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THEREFORE IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

1. The Motion to Return Remaining Documents from Advanced Discovery is
GRANTED. When this Order becomes effective, Advanced Discovery shall release to Jacobs
and his counsel all documents contained on the various electronic storage devices received by
Advanced Discovery from Jacobs on or about May 18, 2012, 5nd that have otherwise not been
previously refeased to Jacobs and his counsel.

2. Those documents listed on the Defendants’ privilege log dated November 30,
2012, shall be treated as confidential under the Stipulated Confidentiality Agreement and
Protective Order entered on March 22, 2012 until further order from this Court.

3. This Order shall become effective ten (10) days from the date of its notice of

entry.

patep:_L & Sune 203

THE HQNDRJ@\_ES EMNZABETH GONZALEZ,
AL DISTRICT COURT
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CERTIFICATE OF SERVICE

1 hereby certify that on or about the date filed, I mailed a copy of the ORDER ON
PLAINTIFF STEVEN C. JACOBS' MOTION TO RETURN REMAINING DOCUMENTS
FROM ADVANCED DISCOVERY, or placed a copy in the attorney’s folder, to:

Todd L. Bice, Esq. (Pisanelli Bice)
Artorney for Plaintiff’

. Randall Jones, Esq. (Kemp Jones & Coulthard)
Attorney for Defendant Sands China Ld.

J. Stephen Peek, Esq. (Holland & Hart)
Attorney for Defendants

Maximilien D, Fetaz

-5-
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IN THE SUPREME COURT OF THE STATE OF NEVADA

Electronically Filed
Jun 21 2013 04:14 p.m.
Tracie K. Lindeman

Clerk of Supreme Court

LAS VEGAS SANDS CORP., a Nevada
corporation, and SANDS CHINA LTD., a Case Number:
Cayman Islands corporation, ase Number:

Petitioners, District Court Case Number
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I.  INTRODUCTION
Defendants reluctantly bring their third Petition for a Writ of

Mandamus in this wrongful termination litigation. This Petition arises out
of the district court’s June 19, 2013 Order directing that more than 11,000
documents containing defendants’ privileged information be released to
plaintiff for his use against defendants, with no evaluation of the merits of
any of defendants' privilege claims. In compelling this en masse disclosure
of privileged materials, the district court did not dispute that the
challenged documents contained privileged information, or that
defendants had taken all necessary steps to preserve the privilege. Instead,
the court based its ruling on the broad assertion—made with no citation to
any authority—that plaintiff is within a special "sphere of persons" legally
entitled to disclose and use defendants' privileged documents because he
had access to the documents when he was the CEO of Petitioner Sands
China Ltd. ("SCL") and took them with him when he was terminated.

This ruling from one of Nevada's business courts places Nevada
directly at odds with law elsewhere, including decisions of the U.S.
Supreme Court and Nevada's federal court. See, e.g., Commodity Futures
Trading Comm'n v. Weintraub, 471 U.S. 343, 349 (1985); Montgomery v.
eTreppid Techs., LLC, 548 F. Supp. 2d 1175, 1187 (D. Nev. 2008). In these
cases, the courts have held that (1) the attorney-client privilege applies to a
corporation’s communications with its attorneys; (2) the corporation is the
exclusive holder of the privilege; and (3) a former executive therefore has
no right to disclose or use the corporation's privileged documents.
Weintraub, 471 U.S. at 349; Montgomery, 548 F.Supp.2d at 1183-87.

In this case, the privilege issue arose after SCL learned that plaintiff
had surreptitiously taken nearly 40 gigabytes of the company's

1
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electronically-stored information ("ESI")—including documents protected
by the company's attorney-client privilege—when the company terminated
him in 2010. After defendants brought this issue to the district court's
attention, the court appointed a third-party vendor to take control of the
ESI and then established a detailed protocol for the parties to review the
data and make privilege claims. Using this protocol, defendants reviewed
more than 98,000 electronic data files and prepared a detailed privilege log
containing more than 11,000 entries.

Yet, at the end of this lengthy and expensive court-ordered process,
the district court did not review a single document or evaluate the merits of
any of defendants’ privilege assertions. Nor did the court make any
finding that the privileged communications are relevant to plaintiff's
underlying claims. Instead, the court declared (with no analysis or
supporting case law) that (1) an undefined "sphere of persons” has a legal
right to inspect a corporation’s privileged documents and then use the
documents against the company in litigation; (2) defendants bore the
burden of disproving plaintiff's assertion that he came within that "sphere";
and (3) defendants did not meet the "burden” the court had imposed on
them. On this basis, the district court ordered the en masse disclosure of
thousands of documents containing privileged information to plaintiff and
his attorneys within 10 days.’

A writ of prohibition is the proper "remedy for the prevention of
improper discovery,” Wardleigh v. Dist. Ct., 111 Nev. 345, 350, 891 P.2d

1 Defendants are seeking a stay of the district court’s June 19 Order
pending this Court’s ruling. If that Order is not stayed, the e-discovery
vendor to whom the documents were provided would be required to
release the documents to plaintiff and his counsel by July 5, 2013, ten days
after the June 20 notice of entry of the order.

2
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11180, 1183 (1995). Defendants have no adequate remedy other than to seek
extraordinary relief from this Court. Absent this Court’s intervention, the
documents at issue "would irretrievably lose [their] confidential and
privileged quality and petitioners would have no effective remedy, even by
a later appeal.” Id. at 350-51, 891 P.2d at 1183-84.

This Petition also raises an important question of first impression
under Nevada law—i.e., whether a corporation's former executive has a
right to review the corporation’s privileged documents and then use the
documents against the company in litigation. While this Court has not yet
considered this question, other courts have done so. Most notably, the U.S.
Supreme Court and other federal courts have squarely held that
"[d]isplaced managers" like plaintiff have no control over a corporation’s
privileged communications, "even as to statements that the former
[managers] might have made to counsel." Weintraub, 471 U.S. at 349; see also
Montgomery, 548 F.Supp.2d at 1187.

The rationale of these decisions is especially applicable where, as
here, the displaced manager is suing the corporation and thus pursuing
personal interests that are directly adverse to the corporation. A
corporation’s managers are fiduciaries, and they must place the best
interests of the company above their own interests. Allowing a former
executive to take the company's privileged communications and then use
them against the company in a lawsuit is fundamentally contrary to that
manager's fiduciary duty. It is also antithetical to the important public
interests served by the privilege. A corporate client (like anyone else who
seeks legal advice) must be allowed to communicate candidly with its
attorneys, without worrying that one of its officers might later try to use

those communications against it.
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Accordingly, Petitioners respectfully ask this Honorable Court for a
writ of prohibition or mandamus (1) clarifying that plaintiff, as a former
officer of SCL, has no right of access to (or control over) privileged
documents belonging to SCL or its affiliates and no right to use their
privileged documents against them; and (2) directing the district court to
set aside its erroneous June 19, 2013 Order.

II. ISSUE PRESENTED BY THIS WRIT PETITION

Whether a corporation’s former executive has a right to review the
corporation’s privileged documents, disclose them to his attorneys, and
then use those documents against the company in litigation.

III. STATEMENT OF FACTS

A. The Underlying Litigation.

Plaintiff Steven C. Jacobs was the CEO of defendant SCL (which does
business exclusively in Macau) until his termination in July 2010. Shortly
thereafter, he filed this lawsuit in the Clark County district court against
SCL and LVSC, alleging wrongful termination and breach of contract.

SCL moved to dismiss Jacobs' claims against it for lack of personal
jurisdiction. The district court denied SCL's motion to dismiss, but on
August 26, 2011, this Court issued an Order granting SCL's Petition for
Mandamus. Petitioners' Appendix ("PA") 1-4. The Court's Order directed
the district court to hold an evidentiary hearing and issue findings on the
issue of personal jurisdiction over SCL. PA3. The Court also directed the
district court to "stay the underlying action,"” except for matters relating to
jurisdiction. Id.
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B. Defendants Learn that Jacobs Took Their Documents, and
Promptly Seek to Protect Their Rights.

On November 23, 2010, shortly after Jacobs filed suit, SCL advised
Jacobs' attorney that SCL had reason to believe that Jacobs had taken
company property following his termination, including three specifically-
identified reports. PA26. SCL demanded that Jacobs return the reports
and any "other Company property” he might have. Id. SCL further
demanded that Jacobs "not modify or delete" any data relating to SCL or
LVSC that was maintained on electronic storage devices. PA27. Inlate
December 2010, Jacobs' attorneys returned two of the three requested
reports, but they did not say whether he had any other company
documents. PA3009, PA3011.

Months later, on July 8, 2011, Jacobs' attorneys revealed to SCL that
Jacobs had "electronically transferred” to his attorneys' offices about 11
gigabytes of corporate e-mail communications,’ including e-mails from
"various attorneys employed by LVSC and SCL." PA34. In subsequent
communications, Jacobs' attorneys "agreed not to produce the documents
in this litigation" until the district court resolved the privilege issue. PA45.
The attorneys also assured defendants that "our firm will continue to
refrain from reviewing the documents so as not to create any issues

regarding the documents containing communications with attorneys.” Id.

2 A '"byte" is the digital analog of a word, and a "gigabyte" is over 1 billion
bytes. Eleven gigabytes of data are equivalent to "tens of thousands of
pages." U.S. ex rel. Cafasso v. Gen. Dynamics C4 Sys., Inc., 637 F.3d 1047, 1062
(9th Cir. 2011). As discussed below, defendants later learned that Jacobs

" actually held nearly four times that much data, some 40 gigabytes.

3 On September 13, 2011, LVSC filed motions for a protective order and to
compel Jacobs to return all of the documents he had taken with him when
he left Macau. PA5-14. LVSC subsequently withdrew those motions when
the district court expressed doubts about whether it had jurisdiction to

5
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On September 28, SCL filed a motion in limine to exclude Jacobs' ESI
from the jurisdictional hearing. PA119-30. In briefing this motion, SCL
proposed that the court adopt a protocol for a third party vendor to take
custody of the ESI so that defendants could review the ESI and assert
privilege objections to specific documents as appropriate. PA180-82.

C.  The Court Approves a Detailed Protocol for the Parties to
Review the Data and Make Privilege Claims.

On October 13, 2011, the district court denied SCL's motion in limine
and directed the parties to meet and confer to develop a protocol for
reviewing the ESI that Jacobs had taken from SCL. PA254, PA299. In the
ensuing negotiations, defendants learned that (1) the total ESI in plaintiff's
possession was nearly 40 gigabytes (and not 11 gigabytes, as Jacobs had
previously represented) (PA367, PA494 § 2.5), and (2) despite an agreed
order requiring the parties to preserve documents (and despite the specific
representations made by Jacobs' counsel) Jacobs had continued to work
with the electronic devices holding the data (PA369-73).

Following a November 22, 2011 hearing (PA622-23, PA654-57), the
district court entered an order establishing the protocol for the parties to
review the ESI that Jacobs had taken and to assert privileges. PA730-34. In
the order, the court appointed Advanced Discovery to serve as the third-
party ESI vendor (PA731 11) and directed Jacobs either to (a) produce a
“full mirror image of all electronic storage devices" to the vendor or (b) file
a motion for a protective order showing that govemment reqmrements

prevented the production of a full mirror image. PA731 ] 4.

entertain the motions in light of the hmltanons this Court had imposed in
its August 26, 2011 Order. PA62-65.
6
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Instead of producing the ESI, Jacobs moved for a protective order,
complaining that the court-ordered process would force him to disclose
privileged data. PA707-27. At the hearing on the motion, Jacobs' attorney
represented that he could not assure the court that the data in his
possession was truly a mirror image." PA2880. He also claimed that it was
"extremely risky” to turn over "all of this sensitive information" to a third
party vendor. PA2881. In response, the court directed the parties to meet
and confer about revisions to the protective order that could accommodate
Jacobs' concerns about the ESI review. PA769-70.

After the court approved the parties' modifications to the protective
order in March 2012, Jacobs finally turned over his electronic devices to
Advanced Discovery on May 17, 2012. PA2948. The vendor then had to
extract the user files and process them for screening by plaintiff. See PA732
91 5-6. Plaintiff took an additional month to complete his screening of the

ESI. See PA2833.

D. Defendants Gain Access to the Data and Assert Detailed
Privilege Objections.

As a result of this lengthy process, defendants were not able to
review any of the data until July 24, 2012 (PA2836) — nearly two years after
Jacobs took the ESI, and over a year after Jacobs' attorneys first notified
defendants that he had taken the ESI. When defendants did gain access,
four additional factors complicated their review: (1) the documents were
voluminous, encompassing more than 98,500 files (PA2836); (2) the court-

4 Even now, there is still no assurance that the data plaintiff eventually
produced is truly complete. On January 3, 2012 - the day of the hearing -
plaintiff filed a police report claiming that his hard drive had been stolen
from his apartment in Florida, where it had been hidden in a coffee pot.
' PA2886-90. Plaintiff did not notify defendants or the court of the alleged
burglary.
7
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appointed vendor had not completed its investigation of more than 7,500
"placeholder” files (PA2836-37); (3) defendants could not print or make
copies of the electronic data (PA2833); and (4) defendants could not redact
documents, or otherwise produce the non-privileged parts of documents
(id.; PA2836 n.2).

Despite these obstacles, defendants produced a preliminary list of
potentially-privileged documents on September 15, 2012 (PA2836), which
allowed plaintiff to access the vast majority of the ESl—approximately
84,000 of the total 98,500 files. PA2812. In addition, in November 2012,
defendants completed their review of the 14,000 potentially privileged files
and arranged for Advanced Discovery to release an additional 3,000 files to
plaintiff. PA2813. Defendants then gave plaintiff a final privilege log on
December 2, 2012 (id.) - just two weeks after plaintiff issued his own log
(PA2952-54). In total, defendants reviewed over 98,500 data files; released
84,000 files and provided a draft privilege log within two months; then
released another 3,000 files and issued a final privilege log comprising over
1,700 pages (PA810) and containing over 11,000 entries (PA2813) about two
months after that.’

E. The District Court's June 19, 2013 Order.

After receiving defendants' final privilege log, plaintiff never
requested a meet-and-confer with defendants to discuss any issues relating
to defendants’ privilege log. Instead, on February 15, 2013 plaintiff filed a

motion asking the district court to order the wholesale release of every

° The vast majority of entries on defendants' log are based on the attorney-
client privilege. A much smaller number are based on the work-product
doctrine, as they relate to litigation with third parties that was pending or
anticipated when Jacobs was terminated. A handful assert other privileges,
such as the accountant-client privilege.
: 8
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document identified on that log. PA809-27. Plaintiff acknowledged federal

- case law holding that terminated employees have no authority over
corporate privileges, but claimed that the law recognized an exception for
privileged documents authored or received by a former employee. PA810.
In so doing, plaintiff did not make any showing that the privileged
documents would be relevant to the jurisdictional inquiry (the only issue
properly before the district court), but instead asserted that the documents
would be relevant to his substantive claims. PA813-14.°

Defendants filed an opposition and a request for oral argument.
PA2808-29, PA2891-96. The district court denied the request for oral
argument and decided to first address plaintiff's claim that the privilege
did not apply to his motion for access to the documents. PA2906. To this
end, the court asked defendants to file a supplemental brief addressing the
"effect of the privilege" when the corporation is litigating against a former
officer and a protective order restricts the disclosure or use of confidential
documents outside the litigation. Id.

Defendants filed a supplemental brief providing additional legal
authority showing that a former officer like plaintiff may not use privileged
documents against his former employer. PA2916. Defendants also showed
that the existence of a protective order was irrelevant, because releasing
defendants’ privileged documents to their adversaries (plaintiff and his
attorneys) would violate their privileges whether or not plaintiff
disseminated those documents to the outside world. PA2916-20.

¢ Plaintiff also argued that defendants had not adequately supported their
privilege objections, and that defendants had waived privilege by placing
privileged communications "at issue." Defendants opposed these
arguments, and the district court did not reach them.

' 9
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In his reply, Plaintiff made a new argufnent, asserting for the first
time that the relevant issue was whether he was among a "class of persons"
legally permitted to review and use the corporation’s privileged
communications. PA2956. Plaintiff then claimed that he was such an
individual because he had possessed the documents during his
employment at SCL and continued to possess them after his termination.
PA2962-65. Defendants promptly moved to strike the new argument and
(in the alternative) sought leave to file a sur-reply. PA3029-35.

On April 12, 2013, the district court issued a minute order stating that
it would grant plaintiff's motion, PA3027. The court acknowledged that
“any privilege related to these documents in fact belongs to the Defendants,”
but nevertheless held that plaintiff could "use the documents for purposes
of this litigation." Id. (emphasis added). The court based this conclusion on
the fact that “Jacobs was in a position and in fact had access to the
documents at issue during the period of his employment.” Id.

Subsequently, the district court gave defendants leave to file a sur-
reply in opposition to the motion. PA3105. Defendants filed that sur-reply
on June 12, 2013. PA3106-19. Two days later, the district court issued a |
minute order stating that it still intended to grant plaintiff's motion.
PA3137. OnJune 19, 2013, the court entered its final order. PA3180-84. In
the order, the court stated that it did not need to address defendants’
privilege claims because it thought the relevant question was whether
plaintiff "is among the class" or "sphere" of persons legally entitled to
review and use defendants’ privileged documents. PA3182 9910, 12. The
order shifted the burden to defendants to prove that that plaintiff was nota
member of this special "class of persons,” then concluded they had not
satisfied that burden because plaintiff possessed the documents both

10
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during and after his tenure as CEO. Id. The order provided no case law or
legal analysis to support its assertions that (1) an undefined “class of
persons” enjoys a legal right to inspect a corporation's privileged
documents and then use the documents in litigation against the company;
" (2) defendants bore the burden of showing that plaintiff was not a member
of that special “class”; and (3) defendants could not exclude plaintiff from
the purported "special” class because he possessed the documents both
before and after his period of employment.

On this basis, the court directed Advanced Discovery to release to
plaintiff and his counsel all of the documents defendants maintain are
privileged and had logged as such in the log the district court required but
did not review. PA2813, 2823-28, 3183. The court stayed the effective date
of the order for 10 days after notice of entry (id.) so that defendants could
seek writ relief from this Court. Defendants intend to promptly file a
motion asking the district court to further stay the effect of its June 19
Order, pending this Court's consideration of this writ petition.

IV. STATEMENT OF REASONS WHY THE WRIT SHOULD ISSUE

A. The District Court's Order Presents Important Questions Of
First Impression That Urgently Require Clarification,

Writ relief is appropriate where the petitioner has no "plain, speedy
and adequate remedy in the ordinary course of law." NRS 34.330.
Prohibition is the proper "remedy for the prevention of improper
discovery,” Wardleigh, 111 Nev. at 350, 891 P.2d at 1183, because discovery
orders are not immediately appealable and the affected party does not have
a plain, speedy, or adequate remedy at law to prevent disclosure. Id.

This is especially true for a district court order, like the one here, that
"requires disclosure of privileged information." Club Vista Fin. Servs., LLC
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v. Eighth Judicial Dist. Ct., 128 Nev. ___, 276 P.3d 246, 249 (2012). "If
improper discovery were allowed" in such a case, "the assertedly
privileged information would irretrievably lose its confidential and

privileged quality and petitioners would have no effective remedy, even by

a later appeal.” Id. (quoting Wardleigh, 111 Nev. at 350-51, 891 P.2d at 1183-
84). In this case, the district court ordered the en masse release of thousands
of privileged documents, without evaluating the merits of defendants'
privilege claims for any of those documents. Appeal in the normal course
"would not effectively remedy" the massive and "improper disclosure of"
privileged information that the district court has directed. Id.

Over and above the imminent threat of irreparable harm, “the
consideration of an extraordinary writ" is also justified here because "an
important issue of law needs clarification and public policy is served by
this court's invocation of its original jurisdiction.” Sonia F. v. Eighth Judicial
Dist. Ct., 125 Nev. 495, 498, 215 P.3d 705, 707 (2009) (citation omitted). Itis
clear that the attorney-client privilege belongs to the client, and that a
corporation that obtains legal advice is the client. The district court itself
acknowledged that "any privilege related to these documents in fact
belongs to the Defendants.” PA3027. This is mainstream law that should
apply in Nevada. Weintraub, 471 US. at 348.

Yet notwithstanding these well-established principles, the district
court held—with no supporting analysis or citations to case law—that a
former executive is among a special "class of persons" having the legal right
to inspect a corporation's privileged documents and then use those
documents against the company in litigation. PA3182 { 10. This Court has
never considered, lef alone endorsed, such a result, and it is directly

contrary to the Supreme Court's decision in Weintraub.
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In addition to its far-reaching implications for the attorney-client
privilege, the district court's singular ruling, if allowed to stand, carries
profound ramifications for corporate governance. A company's CEO has
virtually limitless access to its most sensitive and privileged information.
But with that power comes the equally weighty responsibility of being a
fiduciary. Corporate officers must act in the best interests of the company,
without regard to their own personal interests. Once terminated, their
right to possess corporate property ends, but their fiduciary duties endure.

Under the district court's theory, however, a former officer is free to
load the corporation’s privileged documents into the digital equivalent of
several semi-trucks upon his departure, and then haul those files away to
use them against the company. The district court's ruling turns the
concepts of fiduciary duty and loyalty upside down. Thus, in addition to
preventing irreparable harm in this case, this Court's intervention will
provide clarification on "an important issue of law" and serve broader
"public policy” interests. Sonia F., 125 Nev. at 498, 215 P.3d at 707,

B.  The District Court's Order Adopts a Sweeping, and
Unsupported, Exception to the Attorney-Client Privilege.

The district court held that plaintiff is a member of an undefined
"class of persons” who can lawfully inspect (and use) defendants'
privileged documents because (1) he previously had access to the
documents during his period of employment; and (2) he continued to

"possess” the documents after his termination. Neither theory has merit.
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1.  Plaintiff's Prior Access to Defendants' Privileged
Documents Does Not Create a Right to Inspect or Use
the Documents After His Termination.

The district court appeared to base its ruling primarily on the theory
that plaintiff could legally inspect defendants' privileged documents (and
use them against the company in litigation) because plaintiff had access to
the documents during his tenure as SCL's CEO. This theory is contrary to
settled principles of attorney-client privilege law.

It is beyond doubt that the attorney-client privilege belongs to the
client. NRS 49.095 ("A client has a privilege to refuse to disclose, and to
prevent any other person from disclosing” privileged communications). It
is equally indisputable that when a corporation receives legal services, that
corporation is the client. NRS 49.045 (defining "client” to "includ[e] a. . .
corporation”); Weintraub, 471 U.S. at 348 ("It is by now well established, and
un&isputed by the parties to this case, that the attorney-client privilege
attaches to corporations.”). The district court did not disagree with this
principle; on the contrary, it specifically acknowledged that "any privilége
related to these documents in fact belongs to the Defendants.” PA3027.
Contrary to the district court's Order, this fact is not only relevant but
dispositive. Because defendants hold the priVﬂege, only they can decide if,
when, and how their privileged documents may be used.

Plaintiff's status as the former CEO of SCL does not give him any
"right of access” to defendants' privileged communications, even if he
reviewed, created or received the communications during his tenure as
CFO. If the corporation is the exclusive holder of the privilege (and the
district court agreed that it is), the corporation has the exclusive right to

decide whether to assert or waive the privilege with respect to privileged

14

PA2427



documents. Consequently, a former executive has no "right of access" to
such documents because he is no longer a part of the corpo:l;ation,

Consistent with this logic, the Supreme Court in Weintraub explained
that "for solvent corporations” — like the Petitioners here - "the power to
waive the corporate attorney-client privilege rests with the corporation’s
management and is normally exercised by its officers and directors." 471
U.S. at 348. Thus, "when control of a corporation passes to new
management, the authority to assert and waive the corporation's
attorney-client privilege passes as well." I4. at 349. "Displaced managers
may not assert the privilege over the wishes of current managers.” Id. The
Court made clear that this prindple applies "even as to statements that the
former [managers] might have made to counsel.” Id. Based on that
principle, the Court concluded that a former executive "who is now neither
an officer nor a director . . . retains no control over the corporation's
privilege." Id. at 349 n.5.

Similarly, the federal district court in Nevada held that a former
officer "may not access" his former employer's "attorney-client privileged
communications” in his lawsuit against his former employer. Montgomery,
548 F. Supp. 2d at 1187. The court found "very convincing” the Supreme
Court's opinion in Weintraub (discussed above), "which states that the
privilege belongs to the corporation, can be asserted or waived only by
management, and that this power transfers when control of the corporation
is transferred to new management." Id. Further, after a lengthy survey of
case law (id. at 1183-87), the court concluded that the "line of cases” holding
that "the corporation is the sole client" (and thus has exclusive power over
the privilege) was "more persuasive" (id. at 1187). Finally, the court added,

the former officer was "not suing on behalf of" the company "or in his
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capacity as a former manager or officer,” but was instead "suing to benefit
himself individually," a position that did not "entitle him to [the
company's] attorney-client privileged communications." Id. Atthe time of
suit, he was "adverse” to the client - and even during his employment
(when he had lawful "access to such documents”) "he still would have been
duty-bound to keep such information confidential." Id.

Contrary to the district court's view, it makes no difference that
plaintiff is a former CEO of SCL or that he had access to the privileged
documents while he was CEO. Because the privilege belongs exclusively to
the corporation, a former executive has no control over a corporation's -
privileged communications. As noted earlier, the Supreme Court squarely
held in Weintraub that "[d}isplaced managers may not assert the privilege
over the wishes of current managers, even as to statements that the former
[managers] might have made to counsel concerning matters within the
scope of their corporate duties.” 471 U.S. at 349.

Likewise, the Nevada federal court in Montgomery held that a former
officer "may not access” his ex-employer’s privileged documents, "even
though [he] would have had access to such documents during his time [at
the company]." 548 F. Supp. 2d at 1187. See also Gilday v. Kenra, Ltd., No.
1:09-cv-229-TWP-TAB, 2010 WL 3928593, at *4 (S5.D. Ind. Oct. 4, 2010)
(corporation "may assert the attorney-client privilege against [former
employee], even as to privileged documents she accessed during her
employment"); Davis v. PMA Cos., No. CIV-11-359-C, 2012 WL 3922967, at
*6 (W.D. Okla. Sept. 7, 2012) (corporation's former president may not

"access communications that he once authorized, received or otherwise
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participated in while president” because after termination he "is not the
client and has no right to access any privileged communications").”

All of these results make perfect sense. In each case — and in this one
as well - the former officer made or obtained privileged communications
while he was still employed by the company, in his capacity as a corporate
officer. In that capacity, the officer is bound by a fiduciary duty to serve
the company’s interests, without regard to his or her own personal |
interests. Thus, "even though [plaintiff] would have had access" to
privileged communications while he was employed, "he still would have
been duty-bound to keep such information confidential." Montgomery, 548
F. Supp. 2d at 1187. But now, plaintiff "is suing to benefit himself
individually." Id. That may be "a perfectly acceptable position, but” it is
certainly "not one which should entitle him to [defendants'] attorney-client
privileged communications.” Id. It would be "paradoxical to allow a party

to access information previously available to that individual only because

7 Other decisions reach the same result. See, e.g., Milroy v. Hanson, 875 F.
Supp. 646, 649-50 (D. Neb. 1995) ("A dissident director is by definition not
'management’ and, accordingly, has no authority to pierce or otherwise
frustrate the attorney-client privilege."); Fitzpatrick v. Am. Int'l Group, Inc.,
272 E.R.D. 100 (S.D.N.Y. 2010) (former CEO, who sued his ex-employer
alleging he was terminated without cause, was not entitled to discovery of
privileged documents); Barr v. Harrah's Entm't, Inc., No. Civ. 05-5056JEI,
2008 WL 906351 (D.N.]J. Mar. 31, 2008) (former CEO, who filed putative
class action related to stock options, could not obtain in discovery
documents he had access to while CEO); In re Hechinger Inv. Co., 285 B.R.
601, 610 (D. Del. 2002) ("[Those managers displaced may not assert or
waive the privilege over the desires of the current managers, including for
statements that the former [managers] made to counsel"); Dexia Credit Local
v. Rogan, 231 FR.D. 268, 277 (N.D. 1lL. 2004) ("[Olnce [former CEO's] control
group status terminated, so too did his right of access to privileged
documents of the corporation.”).
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~ of his or her role as a fiduciary once that party is adverse to the
corporation.” Davis, 2012 WL 3922967, at *6.

The Nevada privilege statutes compel the same conclusion.
NRS 49.095 plainly authorizes the client to “"prevent any other person from
disclosing” confidential attorney-client communications. NRS 49.115 lists
the exceptions to the privilege, but it does not contain any exception for.
former employees who happen to make, receive, or otherwise obtain access
~ to privileged communications. There is no basis for the district court's

attempt to create such an exception here.

2.  Plaintiff's Possession of Defendants' Privileged
Documents After His Termination Does Not Create A
Right to Inspect or Use the Documents in Litigation.
Because there is no exception to privilege for documents created or
obtained by a former officer, plaintiff and the district court tried shifting to
avoid the issue of privilege entirely. Thus, the June 19 Order states that it
"does not need to address . . . whether any of the particular documents
identified by the Defendants are subject to some privilege” or "whether
Jacobs has the power to assert or waive any particular privileges that may
belong to the Defendants." PA3182 ] 10. The Order states that "[t}he
documents at issue are all presenﬂy within [Jacobs'] possession, custody
and control" and deems the assertion of privilege irrelevant in considering
whether "to allow Jacobs' counsel to access these documents” or to allow
Jacobs and his attorneys to "use them in the prosecution of his claims.” Id.
Contrary to the district court’s view, an adverse party's possession of
privileged documents does not make the issue of privilege go away. As
holders of the privilege, defendants have the right to prevent Jacobs from

using those communications against them or from disclosing those

18

PA2431



communications to his lawyers, to the district court, or to anyone else.
NRS 49.095 gives defendants the absolute "privilege to refuse to disclose"
their privileged communications and "to prevent any other person from
disclosing" those communications.

Gaining possession of privileged documents does not give an adverse
party any right to disclose them further or to use them in litigation against
the privilege holder. To the contrary, if a party receives privileged
documents that were inadvertently produced, Model Rules of Prof'l
Conduct R. 4.4(b) requires the receiving party's counsel to "promptly notify
the sender,” Indeed, this Court has recognized that an attorney who
receives the other side’s privileged documents "must promptly notify
opposing counsel," even if the documents were received from an
anonymous source or a third party unrelated to the litigation. Merits
Incentives, LLC v. Eight Iudicz’al Dist. Ct., 127 Nev. ___, 262 P.3d 720, 725
(2011). These duties apply with even more force when an attorney receives
an adverse party's confidential documents from his or her client. Id. at 724-
25. Moreover, "a party whose privileged information has been obtained by
the opposing party” may "seek[] the return of that information” from its
- opponent and then seek "relief from the district court” if the opponent
refuses. Id. at 725 n.7. The June 19 Order's refusal even to confront the
issue of privilege is flatly contrary to the statute and to this Court's
holdings. v

Whether or not plaintiff properly obtained the privileged documents
while he was employed as CEO of SCL makes no difference.’ As discussed

8 Defendants believe that plaintiff downloaded much of the data in
anticipation of his termination, in order to take it with him when he left. To
the extent that was the case, the documents would not have come to his
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above, now that plaintiff has been terminated, he no longer has any
authority over privileges that belong to SCL and LVSC. When plaintiff
obtained the documents, he was under a fiduciary duty to act in the
company's best interests. Now that he has been terminated and is
pursuing a lawsuit against the company, he has no right to use those
privileged documents against defendants (who are the only rightful
holders of the privilege) or to disclose them to his attorneys. See In re
Marketing Investors Corp., 80 S.W.3d 44, 50 (Tex. App. 1998) ("We conclude
the attorney-client privilege applies against" terminated executive
notwithstanding his "possession of the Corporate documents"); Gilday, 2010
WL 3928593, at *1, *4 (corporation "may assert the attorney-client privilege
against [former employee], even as to privileged documents she accessed
during her employment,” and even though former employee “"copied
several documents" and took them prior to termination). The employee's
possession of privileged documents cannot make a difference: otherwise,
terminated employees would have the perverse incentive to take masses of
privileged documents with them as they leave the building.

Equally baseless is the district court's reference (PA3181 { 6) toa
prior order, entered September 14, 2012, that sanctioned defendants by
precluding them, for purposes of jurisdictional discovery and the
evidentiary hearing on jurisdiction (now scheduled to begin on July 16,
2013), "from contesting that Jacobs ESI. . . is not rightfully in his
possession” (PA770I). The question here is not whether the ESI is rightfully
in Jacobs' possession, but whether he may now disclose defendants'

privileged documents to his attorneys and then use the documents against

attention in the ordinary course of his employment. He had no right to
access the documents or take them with him.
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defendants in the underlying lawsuit. While the September 14, 2012
sanctions order settles the admissibility issue with respect to the non-
privileged documents that Jacobs took with him, for purposes of the
evidentiary hearing on jurisdiction, it has no relevance to whether
defendants can object to plaintiff's dissemination or use of documents on
privilege grounds.

Indeed, the September 14, 2012 order makes that very point clear: far
from foreclosing or resolving claims of privilege, the order expressly
preserves them. It squarely states that "[t]his [sanction] does not prevent the
Defendants from raising any other appropriate objection or privilege."
PA770In.13 (emphasis added). Given the order's express preservation of
privilege, it was manifestly improper for the district court to subsequently
bootstrap that order into a basis for disregarding privilege.”

Finally, the June 19 Order is fundamentally inconsistent with the
purpose of the privilege: "to encourage full and frank communication
between attorneys and their clients,” without fear that the communication
might someday be turned against them. Upjohn Co. v. United States, 449 |
U.S. 383, 389 (1981). To serve that purpose, the U.S. Supreme Court held
that the privilege extends beyond the narrow "control group" to encompass
an attorney's communications with middle and lower-level employees. Id.
at 390-93. As the Court explained, the restricted control-group test would

® The district court entered the September 14 order as a discovery sanction
after defendants voluntarily disclosed in 2010 that they had transferred a
copy of the ESI for which Jacobs was the custodian from Macau to Las
Vegas; the district court decided that defendants should have disclosed the
transfer sooner. A subsequent order entered on March 27, 2013 that
purports to interpret the September 14 order is the subject of a separate
Petition, No. 62944, which this Court has accepted. The June 19 Order here
represents another improper expansion of the September 14, 2012 order.
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“frustrate[] the very purpose of the privilege by discouraging the
communication of relevant information": employees outside the control
group are likely to "have the relevant information needed by corporate
counsel” and they are also likely to be the ones who "will put into effect"
the lawyer's advice. Id. at 391-92.

This Court has "approve|d] the test announced in Upjohn." Wardleigh,
111 Nev. at 352. But the district court's theory is fundamentally opposed to
that framework. Under the June 19 Order, any employee who
communicated with a lawyer - and any other employee who happens to get
his or her hands on a copy of that communication -~ would be able to use
that privileged communication against the company. Thus, widening the
circle of attorney-client communication would increase the company’s risk
and increase the number of people who might take privileged
communications with them when they depart and later use those
communications against the company. If that were the case, companies
would not encourage their employees to communicate with company
attorneys in the first place. As the court held in Dexia, allowing former
employees to use the company'’s privileged documents "would undermine
the privilege" and "chill the willingness of control group members to speak
candidly on paper (or these days, in electronic media) about privileged
matters, knowing that some day one of their number may leave the control
group and become adverse (whether through litigation or business
activity) to the corporation.” 231 F.R.D. at 277. See alse Gilday, 2010 WL
3928593, at *4 ("These rationales [for upholding privilege] are sound,
particularly given the revolving door that is a mainstay of today's
corporate employment setting.").
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3.  The Law Recognizes No "Sphere Of Persons" Having a
Legal Right to Inspect or Use a Corporation’s Privileged
Documents.

After discarding the dispositive issue of privilege, the district court
turned to an irrelevant question, advanced by plaintiff in his reply brief:
whether plaintiff falls within an undefined "class" or "sphere of persons"
who purportedly have a legal right to review and use defendants'
privileged documents. PA3182, 11 10, 12. The court then held that
plaintiff fell within this special "sphere of persons." PA3182 1 12. In so
doing, the court committed two fundamental errors.

First, the court posed the wrong question. Under Nevada law there is
no "sphere of persons” — other than the client itself — that has any authority
to disclose or use privileged documents. By its plain terms, NRS 49.095
gives the client the privilege "to prevent any other person from disclosing”
privileged communications. No person or class of persons is exempt from
the statutory command. Likewise, neither the June 19 Order, nor the
plaintiff's briefs below, cited any Nevada case law exempting any class of
persons from the statutory privilege. Where (as here) privilege is asserted,
the only proper inquiries are the ones the district court avoided: (i) whether
the communication satisfies the statutory elements for protection;

(ii) whether one of the statutory exceptions in NRS 49.115 applies; and
(iii) whether the client waived the privilege.

Lacking any basis in Nevada law for his "special class” theory,
plaintiff tried to manufacture support from out-of-state case law. PA819-
20, PA2963-65. None of those cases supports the district court's June 19
Order. Most of them arose in the wholly unrelated context in which a

former in-house attorney sues his client in a dispute about the attorney's
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advice.” Such attorney-client disputes are inapposite. They are the subject
of a special exception to privilege that is expressly limited to disputes
between attorney and client. Willy, 423 F.3d at 496 (citing exception for
attorney-client disputes under model rules); NRS 49.115(3) (Nevada
privilege exception limited to "a communication relevant to an issue of
breach of duty by the lawyer to his or her client or by the client to his or her
lawyer"). That separate exception has no bearing here. Plaintiff isnotan
attorney and this case is not an attorney-client dispute.

Plaintiff's other citations are equally off base. People v. Greenberg, 851
N.Y.5.2d 196 (Ct. App. 2008) did not involve a former officer's suit against
the corporation; in fact, the former officers and the company were aligned.
Greenberg dealt with the right of two former directors to view privileged
memoranda in defending against a suit by the New York Attorney General,
who was also suing the company. Id. at 198. The "[m]ost significant" factor
in the Greenberg decision was that the company had already waived its
privilege claims by voluntarily producing virtually all of the documents to
the SEC. Id. at 202. Further, the court relied on New York law giving
former directors a qualified right to inspect corporate documents generated
during their tenure. Id. at 199. None of these case-specific facts is

presented here: plaintiff is obviously not aligned with the corporate clients

10 See Willy v. Admin. Review Bd., 423 F.3d 483 (5th Cir. 2005); Kachmar v.
SunGard Data Sys., Inc. 109 F.3d 173 (3d Cir. 1997); Van Asdale v. Int'l Game
Tech., 577 F.3d 989 (9th Cir, 2009); Fox Searchlight Pictures, Inc. v. Paladino,
106 Cal. Rptr. 2d 906 (Ct. App. 2001). Kachmar and Van Asdale do not even
address discovery, much less order the disclosure of privileged
communications. They simply hold, at the pleadings stage, that a former
attorney may bring a whistleblower suit, notwithstanding the possibility
that attorney-client confidences might later be implicated.
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but adverse to them, he is not a former director, and defendants have not
waived their privilege claims.

In re Braniff Insolvency Litig., 153 B.R. 941 (M.D. Fla. 1993) is also
inapposite; indeed, it involves a context that is the polar opposite of the
situation here. In Braniff, former officers and directors were defendants in a
suit brought by the company (which was then in bankruptcy). Id. at 942 &
n.1. Plainly, Braniff does not address the situation presented here, in which
the roles are reversed and a former officer seeks to use privileged
dcéuments offensively, as a plaintiff. In the context presented here, the
weight of federal authority holds that a displaced officer has no right to
access, disclose or use the company's privileged communications. As
discussed above, that conclusion stems from the Supreme Court's decision
in Weintraub, the officer's fiduciary duty of loyalty, and the public policy of
encouraging candid communication between the corporate client and its
attorney. Braniff arose in a context opposite from the one at bar, and the
court's opinion does not mention Weintraub, does not address the concept

of fiduciary duty, and does not discuss the policies served by the privilege.

4.  Plaintiff May Not Disclose or Use Defendants'
Privileged Documents.

As the preceding section shows, the district court asked the wrong
question — whether plaintiff belongs to a privilege-exempt "class of
persons” when no such class exists under Nevada law. The district court
then gave the wrong answer when it decided that plaintiff was entitled to
disclose defendants' privileged documents to his attorneys and use those
documents in litigation. |

The district court reached that erroneous conclusion by siuftmg the
burden to defendants to disprove plaintiff's assertion that he belonged in a
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special "class” and then stating that defendants "failed to sustain” that
burden. PA3182 4 11, 13. Requiring defendants to prove the negative -or
to exclude plaintiff from a “class of persons” when no such class exists
under Nevada law in the first place - is manifestly improper. As
demonstrated above, NRS 49.095 gives the corporate client an absolute
privilege against the disclosure of privileged communications bjr "any other
person” and plaintiff's status as a former officer of one defendant does not
give him any rights to defendants’ privileged documents. Defendants bear
the burden of establishing privilege, but the district court did not evaluate
their claims on the merits and indeed "assum[ed] . . . that Defendants had
valid claims of privilege to assert.” PA3182 I 11, 13.

The district court's suggestion that the documents might "relate to the
claims, defenses or counterclaims asserted in this action" makes no
difference. At the outset, there is no record basis for such a finding. The
district court ordered the wholesale release of thousands of privileged
documents without looking at any of them. The court made no attempt to
assess whether any document was even relevant to the "claims, defenses or
counterclaims asserted in this action." And it strains credulity to suggest
that every one of the nearly 11,000 documents is somehow relevant to the
issues in this case.

Nor did the court make any finding that any of the privileged
documents is relevant to the question of personal jurisdiction, the only
issue properly before the district court in light of this Court's August 2011
Order. Plaintiff did not show that any of the privileged documents (let
alone all of them) were relevant to jurisdiction; instead, his brief below

argued they would be relevant to the merits. The district court's statement
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that plaintiff could use the documents "in the prosecution of his claims”
(PA3182 1 10) reinforces the lack of any connection to jurisdiction.

More fundamentally, though, the statutory attorney-client privilege is
not qualified but "absolute,” and it does not permit courts to perform any
"balance between a public interest [in nondisclosure] and the need for
relevant evidence in civil litigation." State ex rel. Tidvall v. Eighth Judicial
Dist. Ct., 91 Nev. 520, 525, 539 P.2d 456, 459 (1975) (construing identical
language of governmental privilege in NRS 49.025). The attorney-client
privilege "cannot be overcome by a showing of need." Admiral Ins. Co. v.
U.S. Dist. Ct., 881 F.2d 1486, 1494 (9th Cir. 1989) (quoting Saltzburg,
Corporate and Related Attorney-Client Privilege: A Suggested Approach, 12
Hofstra L. Rev. 279,299 (1984). A rule that exposes privileged
communications to the client's adversary for use in litigation based on
claims of relevance "would destroy the privilege or render it so tenuous
and uncertain that it would be ‘little better than no privilege at all.” Id, at
1495 (quoting Upjohn, 449 U.S. at 393). Because "the attorney-client
privilege" is "an absolute privilege, once the court determines that the
matter sought falls within the scope of the privilege, it cannot order the
matter disclosed unless it fits within some exception to the privilege.”
Wright, Graham, Gold & Graham, Federal Practice & Procedure, § 5690. The
June 19 Order is based on the district court's improper evasion of the only
inquiries that the statutory privilege permits.

C.  The Protective Order in the Underlying Litigation Does Not
Permit the District Court to Order the Release of Defendants'
Privileged Communications to their Adversary.

The June 19 Order also errs in assuming that the district court is free
to disregard defendants' rights and turn their privileged documents over to

plaintiff and his attorneys for use in the litigation, simply because a
27
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protective order prevents them from using or disclosing the documents
outside the litigation. PA3182] 14. The existence of a protective order
does not allow the district court to disregard defendants’ privileges.

‘The protective order prevents parties from disclosing confidential
information to outsiders, or using that information outside this litigation.
But that is r{ot the protection that the attorney-client privilege demands.
The court-ordered disclosure of defendants' privileged documents to
defendants' adversary, and that adversary's use of those documents within
the underlying litigation, would be patent violations of the privilege, and
would wreak irreparable harm on defendants. See Chase Manhattan Bank,
N.A. 0. Turner & Newall, PLC, 964 F.2d 159 (2d Cir. 1992) (granting writ of
mandamus and vacating discovery order that allowed opposing counsel to
review privileged documents, even though review was governed by an
"attorneys'-eyes-only" protective order); In re Dow Corning Corp., 261 F.3d
280, 286 (2d Cir. 2001) (remanding discovery order that had compelled
disclosure of privileged documents and deposition of attorney pursuant to
protective order, and admonishing trial court that "a protective order will
not adequately safeguard the privilege holder's interests such that the
attorney-client privilege may be neglected").

In Ckase Manhattan, as in the present case, the defendant asserted
privilege as to "thousands of documents" and the plaintiff challenged that
assertion. 964 F.2d at 160-61. Instead of resolving the privilege issue before
disclosure, the district court ordered the defendant to produce the
documents for review by plaintiff's counsel under an attorneys'-eyes-only
provision of the protective order. The appellate court granted a writ of
mandamus and vacated the order. First, the court observed, "[o]ur

research suggests that . . . such a procedure is, but for one precedent, non-

28

PA2441



existent" - and that one precedent was an "unreported decision by a district
court in another circuit” with "no reasoning” and "no precedential value."
Id. at 164, 165.

Second, the court recognized that disclosure would create irreparable
harm even if the communications were "later deemed to be privileged" and
thus "inadmissible at trial." Id. at 165. As the court explained, "[t]he
attorney-client privilege prohibits disclosure to adversaries as well as the
use of confidential communications as evidence at trial." Id. at 164.
Therefore, "[i]f opposing counsel is allowed access to information arguably
protected by the privilege before an adjudication as to whether the
privilege applies, a pertinent aspect of confidentiality will be lost" whether
or not the documents are admitted or excluded at trial. Id. at 165.

Third, the court found that the attorneys'-eyes-only review permitted
by the trial court under the terms of a protective order was still a violation
of privilege. Indeed, as the court noted, "a litigant claiming the privilege
would probably prefer almost anyone other than adversary counsel to
review the documents in question.” Id. at 164. "The attorneys’-eyes-only
condition” of the protective order did not support disclosure, because it
"allows one kind of critical disclosure — to opposing counsel in litigation ~
that the privilege was designed to prevent.” Id.

Similarly, the appellate court in Dow Corning held that "a protective
order purportedly designed to safeguard Dow Corning's privileges and
prevent further dissemination” did not support the disclosure of privileged
documents. 261 F.3d at 282-83. As the court held, the "compelled
disclosure of privileged attorney-client communications, absent waiver or
an applicable exception, is contrary to well established precedent." Id. at
284. As in Chase Manhattan, the court "found no authority . . . that holds
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that imposition of a protective order like the one issued by the district court
permits a court to order disclosure of privileged attorney-client
communications.” Id. "The absence of authority no doubt stems from the
common sense observation that such a protective order is an inadequate
surrdgate for the privilege." Id. Accordingly, the appellate court remanded
the matter to the trial court for an evaluation of the privilege asserted -
with the stern admonition "that relevance without more does not override
the privilege, and that a protective order will not adequately safeguard the
privilege holder's interests such that the attémey—client privilege may be
neglected.” Id. at 286.

V. CONCLUSION

Petitioners respectfully request that this Court exercise its discretion
to entertain this Petition and grant Petitioners emergenéy relief by July 5,
2013, either by granting the Petition or by staying the effect of the district
court’s June 19 Order pending consideration of the Petition. Petitioners
further request that the Court grant the Petition by: (1) clarifying thata
corporation's former CEO has no right to use privileged communications of
the corporation and its affiliates in a suit against those companies; and

(2) directing the district court to set aside its erroneous Order.

MORRIS LAW GROUP

By:/s/ STEVE MORRIS
Steve Morris, Bar No. 1543
Rosa Solis-Rainey, Bar No. 7921
900 Bank of America Plaza
300 South Fourth Street
Las Vegas, Nevada 89101
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KEMP JONES & COULTHARD, LLP
J. Randall Jones, Bar No. 1927 ’
Mark M, Jones, Bar No. 267

3800 Howard Hughes Pkwy., 17th FL.
Las Vegas, NV 89169

HOLLAND & HART LLP

J. Stephen Peek, Bar No. 1759
Robert J. Cassity, Bar No. 9779
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

Attorneys for Petitioners
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NRAP 27(E) CERTIFICATE OF NEED FOR EMERGENCY RELIEF

I, Steve Morris, declare:

1. Iam alawyer with Morris Law Group, counsel of record for
CityCenter.

2. Icertify that the relief requested in this Petition is needed on an
emergency basis. Unless the district court's order is reversed, Petitioners
will suffer immediate and irreparable harm and their privileges will be
impaired.

3. Asexplained in this Petition, urgency of immediate review is
present because the district court's order requires a third-party vendor to
release petitioners' privileged documents on July 5, 2013. Petitioners

intend to promptly seek a stay from the district court pending this Court's
review of the Petition and will advise the Court immediately of the
outcome. |

7 4. The contact information (including telephone numbers) for the
other attorneys in this case is as follows: James J. Pisanelli, Todd Bice,
Debra Spinelli, Pisanelli Bice, 3883 Howard Hughes Parkway, Suite 800,
Las Vegas, Nevada 89169, (702) 214-2100. Opposing counsel were notified
that Petitioners would be challenging the district court's order by writ, and
have been e-served with a copy of this Petition concurrently with its
submission to this Court.

1 declare the foregoing under penalty of perjury under the laws of the
State of Nevada.

Steve Morris
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CERTIFICATE OF COMPLIANCE

I hereby certify that I have read this EMERGENCY PETITION FOR
WRIT OF PROHIBITION OR MANDAMUS TO PROTECT
PRIVILEGED DOCUMENTS, and to the best of my knowledge,
information, and belief, it is not frivolous or interposed for any improper
purpose. I further certify that this brief complies with all applicable
Nevada Rules of Appellate Procedure, in particular Nev. R. App. P. 28(e),

which requires every section of the brief regarding matters in the record to

be supported by a reference to the page of the transcript or appendix where

the matter relied is to be found. Iunderstand that I may be subject to
sanctions in the event that the accompanying brief is not in conformity
with the requirements of the Nevada Rules of Appellate Procedure.

MORRIS LAW GROUP

By:/s/ STEVE MORRIS

Steve Morris; Bar No. 1543
Rosa Solis-Rainey, Bar No. 7921
900 Bank of America Plaza
300 South Fourth Street

Las Vegas, Nevada 89101

KEMP JONES & COULTHARD, LLP
J. Randall Jones, Bar No. 1927

Mark M. Jones, Bar No. 267

3800 Howard Hughes Pkwy., 17th FL
Las Vegas, NV 89169

HOLLAND & HARTLLP

J. Stephen Peek, Bar No. 1759
Robert J. Cassity, Bar No. 9779
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

Attorneys for Petitioners
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VERIFICATION

1. I, Robert Rubenstein, declare:

2. lam Vice President and Global Deputy General Counsel at Las
Vegas Sands Corp., one of the Petitioners herein;

3. I verify that I have read the foregoing EMERGENCY
PETITION FOR WRIT OF PROHIBITION OR MANDAMUS
TO PROTECT PRIVILEGED DOCUMENTS; that the same is
true of my own knowledge, except for those matters therein
stated on information and belief, and as to those matters, [
believe them to be true,

I declare under penalty of perjury of the laws of Nevada, that the

foregoing is true and correct.
Executed on this 20t day of June 2013 in Las Vegas, Nevada, U.S.A.

// ﬁobert Rubenstein
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VERIFICATION

I, David Fleming, declare:

2. I am the General Counsel and Company Secretary at Sands
China, Ltd., one of the Petitioners herein;

3. I verify that I have read the foregoing EMERGENCY
PETITION FOR WRIT OF PROHIBITION OR MANDAMUS
TO PROTECT PRIVILEGED DOCUMENTS; that the same is
true of my own knowledge, except for those matters therein
stated on information and belief, and as to those matters, 1
believe them to be true. '

I declare under penalty of perjury of the laws of Nevada, that the

foregoing is true and correct.
Executed on this 20" day of June 2013 in London, England,
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CERTIFICATE OF SERVICE
Pursuant to Nev. R. App. P. 25, I certify that I am an employee of

MORRIS LAW GROUP; that, in accordance therewith, I caused a copy of

the REPLY BRIEF IN SUPPORT OF PETITION FOR WRIT OF
PROHIBITION OR MANDAMUS RE MARCH 27, 2013 ORDER to be
hand delivered, in a sealed envelope, on the date and to the addressee(s)

shown below:

Judge Elizabeth Gonzalez
Eighth Judicial District Court of
C%ark County, Nevada
Regional Justice Center

200 Lewis Avenue

Las Vegas, Nevada 89155

Respondent

James J. Pisanelli

Todd L. Bice

Debra Spinelli

Pisanelli Bice

3883 Howard Hughes Parkway, Suite 800
Las Vegas, Nevada 89169

Attorneys for Steven C. Jacobs, Real Party in Interest

DATED this 21st day of June, 2013.

By: ATRICIA FERRUGIA
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J. Randall Jones, Esq.
Nevada Bar No. 1927
irif@kempiones.com

Mark M. Jones, Esq.

Nevada Bar No. 267
m.jones@kempjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Telephone: (702) 385-6000

Facsimile: (702) 385-6001

Attorneys for Sands China, Lid.

. Stephen Peck, Esq.
Nevada Bar No., 1759
speek{@hollandhart.com
Robert J, Cassity, Esq.
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DISTRICT COURT

CLARK COUNTY,NEVADA
STEVEN C. JACORS, CASENO.: A627691-B
DEPTNO.: XI
Plaintiff,
V. ORDER EXTENDING STAY OF

LAS VEGAS SANDS CORP., aNevada
corporation; SANDS CHINA LTD., a Cayman
Islands corporation; SHELDON G.
ADELSON, in his individual and
representative capacity; DOES I-X; and ROE
CORPORATIONS 1-X,

Defendants,

AND ALL RELATED MATTERS.

Electronically Filed
08/21/2013 11:59:47 AM

A b i

CLERK OF THE COURT

ORDER GRANTING PLAINTIFF’S
RENEWED MOTION FOR NRCP 37
SANCTIONS PENDING
DEFENDANTS®' PETITION FOR WRIT
OF PROHIBITION OR MANDAMUS
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On July 11, 2013 Plaintiff Steven C, Jacobs ("Jacobs") and Defendants Las Vegas
Sands Corp. and Sands China, LTD. (*SCL”) (collectively “Defendants”) came before this
Court for a status check'on the stay of the Order Granting Plaintif®s Renewed Motion for
NRCP 37 Sanctions Pending Defendants’ Petition for Writ Prohibition for Mandamus
(“Order™), which was previously extended in an order dated June 5, 2013. Todd L. Bice, Esq.
and Debra L. Spinelli, Esq. of the law firm PISANELLI BICE PLLC appeared on behalf of
Jacobs. J. Stephen Peek, Esq. of the law firm HOLLAND & HART LLP appeared on behalf of
Defendants. J. Randall Jones, Esq. of the law firm KEMP, JONES & COULTHARD, LLP
appeared on behalf of SCL. The Court considered the status of the underlying writ petition
before the Nevada Supreme Court, and good cause appearing therefor:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows:

1. The stay of the Order Granting Plaintiff's Renewed Motion for NRCP 37
Sanctions Pending Defendants"Petition for Writ Prohibition for Mandamus, filed on May 13,

2013, is extended for ninety (90) days from the July 11, 2012 status check; and

2

The Court will conduct a Status Check on October 10, 2013 at 8:30 am. to
consider the status of the stay,

DATED this L0 _day of August, 2013,

Distrist Lourt Judde

bt

and content:

Submitted by: Approved asio

PISANELLIf/IC‘E PLLC‘

Mark M, Jone#, Esq.
Nevada Bar No. 267

Kemp, Jones & Coulthard, LLP

3800 Howard Hughes Pkwy., 17% Floor
Las Vegas, Nevada 89169

Attorneys for Sands China Ltd.

»

James J. T’?sanelh Esq Bar NO 4027
Todd L. Bice, Esq., Bar No. 4534
Debra L. Spinelli, Esq., Bar No. 9695
Eri¢ T. Aldrian, Esq., Bar No. 11897
3883 Howard Hughes Parkway, Ste. 800
Las Vegas, NV 89169

Attorneys for Plaintiff Steven C. Jacobs
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vada Bar No. 1759
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Las Vegas, Nevada 89134 -

And Sands Chira, Ltd

Attorneys for Las Vegas Sands Corp,
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IN THE SUPREME COURT OF THE STATE OF NEVADA

LAS VEGAS SANDS CORP., ANEVADA No. 63444
CORPORATION; AND SANDS CHINA
LTD., A CAYMAN ISLLANDS

CORPORATION, | FILED

Petitioners, /
va.

THE EIGHTH JUDICIAL DISTRICT 0CT 01 2013
COURT OF THE STATE OF NEVADA, ot
IN AND FOR THE COUNTY OF 8y
CLARK; AND THE HONORABLE
ELIZABETH GOFF GONZALEZ,
DISTRICT JUDGE,

Respondents,

and \

STEVEN C. JACOBS,

Real Party in Interest.

TRA ‘I:E K. LINDEMAN

ORDER GRANTING STAY

This original petition for a writ of prohibition or mandamus
challenges a district court order requiring that certain documents that
petitioners contend are privileged be returned to real party in interest for
his use in the prosecution of the action below.

Petitioners have moved this court for a stay of the challenged
district court order pendiﬁg resolution of their writ petition, and this court
entered a temporary stay on June 28, 2013, pending recéipt and
consideration of any opposition and reply. Real party in interest has now
opposed the motion for a stay, and petitioners have filed a reply. Having
considered the parties’ arguments and the documents before us, we
conclude that a stay is warranted, pending resolution of this petition, See
NRAP 8(c). Accordingly, we stay the June 19, 2013, order directing the

return of documents to real party in interest in Eighth Judicial District
Supaeme Courr

Nevaoa

© 1908 < ' \3 'Zq ‘q%
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Court Case No. A627691, pending further order of this}cou:c't. We further
deny real party in interest’s request for relief _frbm the stay of the
proceedings below, as this request is outside the scope of the issue pending
before us here.

It is so ORDERED.

‘ , d.
Cherry ‘

ce:  Hon. Elizabeth Goff Gonzalez, District Judge
Kemp, Jones & Coulthard, LLP
Holland & Hart LLP/Las Vegas
Morris Law Group
Pisanelli Bice, PLLC
Eighth District Court Clerk

SurreME CouRT
“ .
Nevapa ’ 9

o 13978 =558
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KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway

, Nevada 89169
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Seventeenth Floor
2} 383-6000

Las Ve

Fax (702} 385-6001
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J. Randali Jones, Esq.

Nevada Bar No. 1927

jrj@kempjones.com

Mark M. Jones, Esqg.

Nevada Bar No. 267
m.jones@kempjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Attorneys for Sands China, Lid.

L. Stephen Peek, Esq.

Nevada Bar No, 1759
speeki@hollandhart.com

Robert J. Cassity, Esqg.

Nevada Bar No. 9779
beassity@hollandhart.com
HOLLAND & HART LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
Attorneys for Las Vegas Sands Corp.
and Sands China, Ltd,

Eﬂlectronicaliy Filed
11/05/2013 02:53:52 PM

%t-w |

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY,NEVADA

STEVEN C. JACOBS,

Plaintiff,
V.

LAS VEGAS SANDS CORP., a Nevada
corporation; SANDS CHINA LTD., a Cayman
Islands corporation; SHELDON G.
ADELSON, in his individual and
representative capacity; DOES I-X; and ROE
CORPORATIONS I-X,

Defendants.

AND ALL RELATED MATTERS.

On Qetober 10, 2013, Plaintiff Steven C, Jacobs (“Jacobs™) and Defendants Las Vegas
Sands Corp. and Sands China Lid. (“SCL”) (collectively “Defendants™) came before this Court
on a status check to consider extending the stay of the Order Granting Motion to Compel

Documents Used by Witness to Refresh Recollection Pending Defendants’ Petition for Writ of

CASENO.: A627691-B
DEPT NO.: XI

ORDER EXTENDING (1) STAY OF
ORDER GRANTING MOTION TO
COMPEL DOCUMENTS USED BY
WITNESS TO REFRESH
RECOLLECTION AND (2) STAY OF
ORDER GRANTING PLAINTIFF’S
RENEWED MOTION FOR NRCP 37
SANCTIONS

11-04-13P06:09 RCYVD
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Prohzbatwn for Mandamub (the “Ref;eshmg Recoﬂecnon Order”), and the Order Granting| . -

Plamtzi”t’s Renewed Mouon for NRCP 37 Sanctions Pending Defendants’ Petition for Writ
Prohibition for Mandamus {the “Sanctions Order”). James J. Pisanelli, Esq. and Todd L. Bice,
Esq. of the law firm PISANELLI BICE PLLC appeared on behalf of Jacobs. J. Stephen Peek,
Esq. of the law firm HOLLAND & HART LLP appeared on behalf of Defendants. J. Randall
Jones, Esq. of the law firm KEMP, JONES & COULTHARD, LLP appeared on behalf of SCL.
The Court considered the status of the underlying wri‘; petitions before the Nevada Supreme
Court, and good cause appearing therefor:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows:

1. The stays of the Refreshing Recollection Order and the Sanctions Order are
extended uniil the next status check hearing on February 13, 2014, at 8:30 a.m. fo reconsider the
status of the stays.

2. Should the Nevada Supreme Court not rule upon the underlying writ petitions |
prior to February 13, 2014, and ﬂﬁ§ Court decide to deny any requests for a further extension o’f v
the stays, the Court will temporarily extend the stays for ten (10) days thereafter to permi{
Defendants to seek potential relief from the Nevada Supreme Court if the Defendants believe it
is appropriate.

N pveined”
DATED this S day of Getober, 2013.

DistrichCourt Judgé‘\}
Submitted by: Approved ag to T content:

KEMP, JONES & COULTHARD PISANELLI BICE PLLC

James J. Pisanelli, Esq., Bar No. 4027
Todd L. Bice, Esq., Bar No. 4534
Debra L. Spinelli, Esq., Bar No, 96935

Nevada Bar No j9h7

Mark M, Jones, Fsq. > i

Nevada Bar No. 267 _ Eric T. Aldrian, Esq., Bar No. 11897
3800 Howard Hughes Pkwy., 17" Floor ' 3883 Howard Hughes Parkway, Ste. 800
Las Vegas, Nevada 89169 ; Las Vegas, NV 89169

Attorneys for Sands China Lid, Attarneys for Plaintiff Steven C. Jacobs
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