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STEVEN C. JACOBS,

DISTRICT COURT
CLARK COUNTY, NEVADA

Plaintiff,

Defendants.

AND ALL RELATED MATTERS.

INTRODUCTION

This Court’s March 6, 2015, Sanctions Order (the “Sanctions Order”) permitted

Plaintiff only certain limited additional discovery, as follows:

“For purposes of jurisdictional discovery, Plaintiff may, at his sole discretion and

upon five judicial days written notice, retake any previously taken deposition and

1



1 examine the deponent on the information produced as a result of the nrecedin
paragraph.”

2
Sanctions Order at 40:8-11 (emphasis added).

3
Not satisfied with this result, Plaintiff now seeks to conduct additional “limited

4
added jurisdictional discovery” beyond that specified in the Sanctions Order in spite of

5
never having requested this discovery at any time prior to his Expedited Motion for

6
Clarification and Limited Added Jurisdictional Discovery (the “Motion”). Of course, this is

7
not the first time Plaintiff has represented to the Court that he wanted to engage in limited or

8
narrowly tailored discovery. More than three years ago, when Plaintiff moved for

9
jurisdictional discovery in September 2011, his counsel stated that he had “fried to narrowly

10
confine what it is that we want to do,” so that discovery could be completed before the

— 11
evidentiary hearing that was then scheduled for November 21, 2011. 9/27/2011 H’rng Tr. at

12

-

20:16-17 (emphasis added). Since then, Plaintiff’s discovery has mushroomed out of
13

- .
control. Defendants have produced hundreds of thousands of pages consisting of tens of

0 14
Z thousands of documents to Plaintiff. Plaintiff now wants to commence round two of so

called “limited added discovery,” and expand the scope of additional depositions authorized
Z 16

by this Court’s March 6, 2015 order by:
17

• including within the scope of depositions all unredacted documents produced by
18 Defendants over the course of the last two years;

19 • including within the scope of depositions all of the Advanced Discovery documents
released to Plaintiff;

20
including within the scope of depositions all facts relating to the claims for relief

21 Plaintiff added in his Third Amended Complaint;

22 • permitting Plaintiff to depose Ron Reese;

23 • permitting Plaintiff to serve additional requests for production of documents.

24
This is not “limited added discovery.” It is a wholesale re-opening of discovery and would

25

26

27 The “previous paragraph” ordered SCL to produce to Plaintiff “any documents identified as

a result of a search run on the “transferred data” using the same custodians and search terms

28 described in Exhibit 213 against the electronically stored information contained in the
transferred data. .

2



1 significantly expand the very limited scope of the depositions contemplated by the Court’s

2 March 6, 2015 order.

3 Plaintiff’s request for additional discovery should be denied for three principal

4 reasons. First, Plaintiff’s Motion is premised on depositions that were ordered in this

5 Court’s Sanctions Order, which has now been stayed by the Nevada Supreme Court. There

6 is no basis for Plaintiff to request an expanded scope for depositions that have been stayed.

7 Second, Plaintiff’s motion is in any event untimely and amounts to a blatant effort

8 by Plaintiff to employ an eleventh hour “litigation by surprise” strategy. All of the

9 documents and information from which Plaintiff wishes to seek additional discovery have

10 been known to Plaintiff for months. Yet Plaintiff filed a motion on December 24, 2014

11 requesting that this Court hold the jurisdictional hearing as soon as possible without

12 mentioning any purported need for additional discovery. Plaintiff’s failure to raise this

13 “additional discovery” issue in that motion amounts to a waiver of any claim he might have

14 that he needs additional discovery to proceed with the hearing.

15 Third, Plaintiff’s request for additional discovery is not sufficiently specific. Plaintiff

16 does not identifr a single specific document or fact that would justify his request for an

17 expanded scope of discovery. For these reasons, Plaintiff’s Motion must be denied.

18 MEMORANDUM OF POINTS AND AUTHORITIES

19 I.

20 ARGUMENT

21 A. Plaintiff’s request for additional discovery based on depositions authorized in
the Sanctions Order is moot because the Sanctions Order has been stayed by

22 the Nevada Supreme Court.

23 On March 17, 2015, the Nevada Supreme Court “temporarily stay[edj the March 6,

24 2015 order in Eighth Judicial District Court Case No. A627691” in response to SCL’s

25 Motion to Stay the Court’s Sanctions Order. See Order Granting Temporary Stay and

26 Setting Briefing Schedule, attached hereto as Exhibit A. The additional deposition topics

27 and discovery Plaintiff seeks to obtain could only arise as a result of the Sanctions Order,

28 which is now stayed. Accordingly, there is no basis for Plaintiff to conduct additional

H

C
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1 depositions and, therefore, no basis for Plaintiff’s motion for additional discovery.

2 B. The scope of additional depositions authorized in this Court’s Sanctions Order
does not need clarification.

3
Plaintiff requests that this Court “clarify that should he chose [sic] to retake

4
depositions, he would be permitted to examine the witnesses concerning any documents that

5
were later produced in an unredacted form.” See Mot. at 5:12-14. Any clarification is

6
unnecessary because the Court’s Sanctions Order is explicitly clear:

7
“For purposes ofjurisdictional discovery, Plaintiff may, at his sole discretion and

8 upon five judicial days written notice, retake any previously taken deposition and
examine the deponent on the information produced as a result of the preceding

9 pararaph.”2

10 See Sanctions Order at 40:8-11 (emphasis added). The Court was well aware of all of the

11 issues raised on Plaintiff’s Motion when it entered the Sanctions Order. The fact that it

12 chose not to extend the scope of the discovery to include additional discovery demonstrates

13 an express intent by the Court to reject the relief Plaintiff is requesting. Based on the intent

C P’ 14 that was clearly expressed in this Court’s Sanctions Order, Plaintiff’s request for
c.

. 15 “clarification” should be rejected.
CID >
cL Oc>\

Z 16 C. Plaintiffs request for additional discovery should be rejected because it is
untimely. Plaintiff should have raised these issues prior to his December 24,

17 2014 Motion to Set Evidentiary Hearings.

18 As noted above, Plaintiff requests to ask SCL’s witnesses questions relating to the

19 following three items:

20 1. any unredacted replacement documents produced to Plaintiff

21 2. any documents (in the custody of Advanced Discovery) released to
Plaintiff for which SCL does not claim privilege; and

22
3. any jurisdictional facts relating to the new claims against SCL in

23 Plaintiffs Third Amended Complaint.

24 Plaintiff also requests to take the deposition of Ron Reese and to serve SCL and LVSC with

25 two additional requests for production of documents. Plaintiff makes the request for this

26

2 The “previous paragraph” ordered SCL to produce to Plaintiff “any documents identified as a result of a search

run using the same custodians and search terms described in Exhibit 213 agamst the electronically stored
LO information contained in the transferred data. .
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additional discovery for the first time in his Motion, filed on March 17, 2015, approximately

one month prior to the evidentiary hearing on jurisdiction. This is clearly untimely and

amounts to an impermissible attempt to conduct litigation by surprise. It is clear that

Plaintiff was aware of these potential sources of additional discovery months and even years

before he filed this request. Furthermore, because Plaintiff requested that the Court hold the

evidentiary hearing related to jurisdiction on December 24, 2015, without ever raising any

issues relating to additional discovery, he waived any argument that such discovery is

necessary or appropriate.

1. Plaintiff could have requested the discovery that he now requests long
before his current Motion.

Plaintiff was aware of the information on which he now seeks to conduct discovery

well before he fled the instant Motion.

(a) The Unredacted Replacement Documents

As set forth more fully in Plaintiff’s Ex. 216 for the recent evidentiary hearing, SCL

began producing unredacted replacement documents to Plaintiff in rolling productions

starting in January of 2013. The dates and quantity of documents produced in these

productions is listed in the table below:

-, Ofl
\CO

() Z:L

C/D :> Dc
c >

— c -

çj
Date # of Documents Produced

1/25/2013 517

1/29/2013 369

2/6/2013 1330

2/25/2013 92

4/12/2013 10

11/14/2014 1206

1/23/2015 569

See Plaintiff’s Ex. 216. Plaintiff could have requested to reopen any jurisdictional

depositions related to these documents as early as January of 2013 or at any time thereafter,

5



1 but he failed to do so until now—approximately a month prior to the jurisdictional hearing.

2 (b) Advanced Discovery documents

3 As admitted in his Motion, most of the Advanced Discovery documents were

4 released to Plaintiff in October of 2014. In spite of this, Plaintiff did not request to re-take

5 the deposition of any witness at that time, nor did he do so at any time prior to his March 17,

6 2015 Motion.3

7 (c) Discovery Related to Allegations in the Third Amended Complaint

8 Plaintiff argues that “because those depositions [of certain SCL officers and board

9 membersj were taken before reinstatement of the defamation claim against Sands China, as

10 well as the addition of Plaintiffs claims for conspiracy and aiding and abetting against

— 11 Sands China, Plaintiff should be allowed to conduct jurisdictional discovery relative to those

12 claims at the renewed depositions.” Motion at 5:23-6:2. Plaintiff filed his motion for leave

H Zi’ 3 13 to file the Third Amended Complaint on September 28, 2014. And prior to that, Plaintiffs

o . 14 defamation, conspiracy, and aiding and abettmg claims were included in his proposed
L)

15 Second Amended Complaint (that he received permission to file, but never filed), which
ci)

Z 16 was attached to his Motion for Leave to File Second Amended Complaint on June 30, 2014.
-

17 See Exhibit A to Plaintiffs Motion for Leave to File Second Amended Complaint, on file

18 herein, ¶J 70-77 (defamation); 78-83 (aiding and abetting); 84-89 (civil conspiracy). Thus,

19 Plaintiff could have made his request for additional discovery relating to his new causes of

20 action against SCL at least as early as June 30, 2014, but failed to do so until almost a year

21 later.

22 Plaintiff has been aware of his (supposed) need to obtain additional information

23 relating to the unredacted replacement documents, the Advanced Discovery Documents, and

24

In addition to rejecting Plaintiff’s request as it relates to the Advanced Discovery documents for being untimely,

,, the Court should also reject Plaintiffs request to depose SCL’s witnesses regarding the Advanced Discovery
LU documents released to him in the fall of 2014 because there is no reason to believe that any of them relate to

jurisdiction. Defendants reviewed the Advanced Discovery documents for privilege. But they did not produce
27 them nor were they ever searched for jurisdictional relevance. Furthermore, despite the fact that plaintiffs’ counsel

, have had access to 84,000 documents that Jacobs took with him when he left Macau since September 2012, they
LO never showed any of those documents to the witnesses who were deposed.

6



1 the new claims in his Second and Third Amended Complaints for many months now. His

2 last-minute request to conduct additional discovery is clearly untimely and prejudicial to

3 Defendants.

4 2. Plaintiff waived any argument for additional discovery by failing to raise

the issue on or before his December 24, 2014 Motion to Set Evidentiary

5 Hearing and Trial.

6 “A waiver is the intentional relinquishment of a known right.” Mahban v. MGM

7 Grand Hotels, Inc., 100 Nev. 593, 596, 691 P.2d 421, 423 (1984). “A waiver maybe

8 implied from conduct which evidences an intention to waive a right, or by conduct which is

9 inconsistent with any other intention than to waive the right.” Id. Here, there can be no

10 question that Plaintiff waived his right to seek additional discovery, because he requested

— 11 that this Court set an evidentiary hearing regarding jurisdiction on December 24, 2015, and

12 never mentioned a need or desire to conduct additional discovery at that time. See December

13 24, 2014 Motion to Set Evidentiary Hearing and Trial, on file herein. By requesting that a

14 hearing be set, Plaintiff in essence represented to this Court that all jurisdiction-related

15 discovery was complete and he was ready to move forward with the hearing. In fact,

16 Plaintiff argued that the jurisdiction evidentiary hearing should be set as soon as possible. At

17 the hearing on Plaintiff’s Motion to Set Evidentiary Hearing and Trial, the Court discussed

18 all the discovery and related issues that needed to be resolved prior to the jurisdiction

19 evidentiary hearing in great detail. See 2/6/2014 H’ring. Tr. at 55-97. At that time, counsel

20 for SCL presented a lengthy list of items he felt needed to be resolved prior to the

21 jurisdiction hearing. Id. at 55-63. At the same hearing, Plaintiff presented no such list of

22 issues that needed to be resolved and certainly did not raise any of the issues he now

23 presents to the Court. Instead, Plaintiff represented to the Court that he wanted to have the

24 jurisdiction hearing within two to three weeks, which obviously would have been

25 impossible if he simultaneously requested additional discovery from SCL. Id. at 53:18-20.

26 Plaintiffs conduct presents a black-letter case of waiver by conduct. Plaintiffs

27 invitation to the Court to hold the jurisdictional evidentiary hearing and his failure to raise

28 his request for additional discovery at the hearing in which the Court specifically addressed

7
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all of the discovery to be completedprior to the jurisdictional hearing is “conduct which is

inconsistent with any other intention than to waive the right.” Plaintiff has waived any

ability to request additional discovery against SCL and his request for additional discovery

should be rejected.

ft Plaintiff fails to identify any specific document that would aid any of his (many)
jurisdictional theories.

In addition to being filed extremely late, Plaintiffs Motion requesting additional

discovery is insufficiently specific because it does not identify a single document that would

aid any of Plaintiff’s jurisdictional theories. Plaintiff does not provide any reasoning to

suggest that expanding the scope of inquiry to SCL’s witnesses would be anything other

than an exercise in futility. Plaintiff fails to identify a single unredacted document that might

have any jurisdictional importance to his case. Similarly, Plaintiff fails to identify a single

Advanced Discovery document that would have any bearing on his jurisdictional arguments.

The concern regarding the low or nonexistent value of information that would result

from expanding the scope of depositions is particularly concerning where the Court has

prospectively ordered that SCL must pay any attorney’s fees and associated costs with the

depositions. Plaintiff has a direct incentive to overburden SCL witnesses with unhelpful, or

even marginally helpful questions because SCL will have to bear the expense of the

deposition for both Plaintiff and itself.

Furthermore, Plaintiffs request for additional discovery is so generic as to

potentially expand the scope of any contemplated future deposition into the merits of the

case—especially with respect to the Advanced Discovery documents. SCL has not been

permitted to perform any review or searches of the Advanced Discovery documents for

jurisdictional or merits-based relevance. If Plaintiff is permitted to question SCL witnesses

regarding all the Advance Discovery documents or all the unredacted documents produced

in this case, the expansive scope of such a deposition would be extremely burdensome to

SCL.

I/I
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Accordingly, the lack of specificity to Plaintiffs expansive request for additional

discovery together with the potentially burdensome nature of any resulting deposition calls

into question Plaintiff’s motives in seeking additional discovery. If there were unredacted

documents or Advanced Discovery documents that had significant value to Plaintiff, he

identify them to the Court (prior to requesting that the Court hold a jurisdictional

hearing), attach them to his motion, and demonstrate why additional deposition questioning

is necessary. Here, Plaintiff has made no such effort. The fact that he has failed to do so

suggests that Plaintiff’s motives are to burden SCL rather than gain information useful to his

case. Plaintiff has failed to demonstrate any need for the additional discovery requests and

his request for additional discovery should, therefore, be denied.

II.

CONCLUSION

For the reasons outlined above, the Court should deny Plaintiffs Expedited Motion for

Clarification and Limited Added Jurisdictional Discovery.

DATED this day of March, 2015.
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Mark M. Jones, L.

Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Pkwy., 17th Floor
Las Vegas, Nevada 89169
Attorneys for Sands China, Ltd.

J. Stephen Peek, Esq.
Robert J. Cassity, Esq.
Holland & Hart LLP
9555 Hillwood Drive, 2’ Floor
Las Vegas, Nevada 89134
Attorneysfor Las Vegas Sands Corp. and Sands China,
Ltd.

9



1 CERTIFICATE OF SERVICE

2 Thereby certify that on the 18th day of March, 2015, the foregoing DEFENDANTS

3 SANDS CHINA LTD. AND LAS VEGAS SANDS CORP’S OPPOSITION TO

PLAINTIFF’S MOTION FOR CLARIFICATION AND LIMITED ADDED

5
JURISDICTIONAL DISCOVERY was served on the following parties through the Court’s

6
electronic filing system:

8
ALL PARTIES ON THE ESERVICE LIST

9

10 1sf Erica M. Bennett

11 An employee of Kemp, Jones & Coulthard, LLP

12

E- coo 13

o 14
L)Z

.—

15
CID

Z “l6

C’
17

18

19

20

21

22

23

24

25

26

27

28
10



1 RECEIPT OF COPY

2 RECEIPT OF COPY of the foregoing DEFENDANTS SANDS CWNA LTD. AND

3 LAS VEGAS SANDS CORP’S OPPOSITION TO PLAINTIFF’S MOTION FOR

CLARIFICATION AND LIMITED ADDED JURISDICTIONAL DISCOVERY is hereby

5
acknowledged this

_____

day of March, 2015.

6
PISANELLI BICE

7

8

9 James J. Pisanelli, Esq.
Todd L. Bice, Esq.

10 Debra L. Spinelli, Esq.
400 South Street, Suite 300

11 Las Vegas, Nevada 89101

12

R’g 13

o 14
c) uZ

15
: >

Z 16
00: 17

18

19

20

21

22

23

24

25

26

27

28
11



EXHIBIT A



An urpublisI ‘d order shall not be regarded as precedent and shall not be cited as legal authority. SCR 123.

IN THE SUPREME COURT OF THE STATE OF NEVADA

LAS VEGAS SANDS CORP., A NEVADA No. 67576
CORPORATION; AND SANDS CHINA
LTD., A CAYMAN ISLANDS
CORPORATION, F L ED
Petitioners,
vs. MAR 1? 2015
THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA, cE97)
IN AND FOR THE COUNTY OF
CLARK; AND THE HONORABLE
ELIZABETH GOFF GONZALEZ,
DISTRICT JUDGE,
Respondents,

and
STEVEN C. JACOBS,
Real Party in Interest.

ORDER GRANTING TEMPORARYSTAY
AND SETTING BRIEFING SCHEDULE

Petitioners have filed a motion to stay the district court’s

March 6, 2015, order, which, in part, imposes sanctions against them, and

also to stay an evidentiary hearing scheduled for April 20, 2015. Our

review of the motion indicates that a temporary stay of the sanctions order

is warranted, pending receipt and consideration of any opposition to the

motion. NRAP 8(c); Fritz Hansen v. Eighth Judicial Dist. Court, 116 Nev.

650, 657, 6 P.3d 982, 986 (2000). Accordingly, we temporarily stay the

March 6, 2015, order in Eighth Judicial District Court Case No. A627691,

pending further order of this court.’ V

‘We decline to stay the April 20 hearing at this time, pending our
consideration .of the forthcoming writ petition. V

V V

SuME COURT
V

NEvj.J,A
V

(O)1947A
V



In their motion for stay, petitioners indicate that they will be

filing a writ petition challenging the district court’s March 6, 2015., order.

Petitioners shall file such a petition on or before March 20, 2015, or the

temporary stay will be vacated. If the writ, petition is timely filed, real

party in interest, on behalf of respondents, shall have until March 27,

2015, to file and serve a combined answer to the writ petition and any

opposition to the motion for stay. Petitioners shall have until March 31,

2015, to file and serve a combined reply to the answer and to any

opposition. All documents submitted in response to this order shall be

filed and served personally, electronically, or by facsimile transmission

with the clerk of this court in Carson City. See NRAP 2; NRAP

25(a)(2)(B)(i) NRAP 25(a)(4). For purposes of this motion, we suspend

application of NRAP 25(a)(2)(B)(ii)-(iv) and NRAP 26(b)(1)(B).

It isso ORDERED.

C.J.
Hardest

:
Douglas

CkQ4tfij/,
Cherry

cc: Hon. Elizabeth Goff Gonzalez, District Judge
Kemp, Jones & Coulthard, LLP
Holland & Hart LLP/Las Vegas
Morris Law Group
Pisanelli Bice, PLLC
Eighth District Court Clerk

SUPREME COURT
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