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MEMORANDUM OF POINTS AND AUTHORITIES
‘ I |
INTRODUCTION

The District Court properly denied Petitioner’s motion for stay and this

Court should do the same. Petitioner cannot meet her burden of establishing that
she is entitled to a stay pursuant to NRAP 8, as the balance of eqﬁities clearly

weigh heavily in R‘espdnde‘nts’ favor.  Accordingly, Respondents oppose

Petitioner’s Motion for Stay Pursuant to NRAP 8 (“Motion for Stay™) and submit

that is should be denied.

IID 4
STATEMENT OF FACTS!

On _ June 1, 2015, Clark County Registrar of Voters, Joseph Gloria

(“Gloria™), prepared and signed a Certiﬁcate of Results of Signature Examination,
Recall of Judge Catherine Ramsey. Pursuant to Nevada Revised Statute
293.1277(2), Gloria conducted a random sample of five hundred (500) signatures
and determined that four hundred twenty (420) signatures were ?alid. From the

-random sampling, he further verified the total number of valid signatures at two

thousand two hundred eighty two (2,282) signatures, in excess of the one thousand

I Respondents rcspcctfuily submit Judge Johnson’s Decision & Order herewith as Exhibit A and

provide the instant Statement of Facts from the findings stated therein.

As of the date of filing of Respondents’ Opposition, Petitioner had still not served opposmg
counsel with her Writ Petition or her subsequent Emergency Motion. Respondents further
respectfully assert that Petitioner’s failure to submit a complete NRAP 27(e) Certificate with her
Emergency Motion, inclusive of an explanation of why she has not yet served opposing counsel
with her Emergency Motion, as required by NRAP 27(e)(3)(c), constitutes an mdependent
ground to summarlly deny said Emergency Motion. See NRAP 27(e)(1).
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nine hundred eighty four (1,984) signatures required to qualify. On June 2, 2015,
the Officeiof the Nevada Secretary of State issued a Notice of Qualified Petition,
deemed the recall petition qualified, and noticed all interested parties.

On June 4, 2015, Petitioner filed her Emergency Petition for Injunction,

improperly citing NRS 295.105(4) as the basis for her request to enjoin ihe recall
effort on constitutional grounds and demand a hearing within three (3) days. The
Honorable:Eric Johnson set the matter for hearing on June 18, 2015. Prior to the
hearing iri Case No. A-15-719406-P, on June 9, 2015, Petitioner filed her

Complaint: Pursuant to NRS 306.040 Challenging the Legal Sufficiency of vth'e

Petition to Recall Judge Catherine Ramsey (“Complaint”) alleging the same

constitutional argument contained in the Emergency Petition for Injunction, and
other causes of action relating to the sufficiency of the petition for recall.
At the June 18, 2015 hearing, Judge Johnson heard argument regarding the

constitutional challenge and Respondent’s Motion to Consolidate on Order

Shortening Time, Request for Expedited Hearing Pursuant to NRS 306.040(5)
(“Motion to Consolidate”). At a subsequent hearing on June 29, 2015, Judgev
Johnson fqund, as to Petitioner’s constitutional challenge, that Article 2, Sectibn 9
of the Nevada Constitution allows the recall of judges. Thereaﬂe:r,'l’udgé J bhnsen
conducted an evidentiary hearing on the remaining causes of action. At the
conclusion of the testimony, Judge Johnson indicated he would like fqrther
clarification regarding allegations made by Petitioner’s representative, and
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continued the hearing until July 2, 2015. At the conclusion of the argument, Judgé |
Johnson issued oral findings denying the Complaint and Emergency Petition for
Injunction. He further denied Petitioner’s oral motion to stay the special election

pending appeal. In his Decision & Order entered July 6, 2015, Judge Johnson

ordered the North Las Vegas City Clerk to issue a call for a special election not.
sooner than ten (10) days, nor more than twenty (20) days after the dat.e of the
Order, as required by NRS 306,040, to determine whether the people will recall
Petitioner. |

As of the date of this filing, pursuant to statute and Judge‘ }ohnson’s-»‘
Decision & Order, the North Las Vegas City Clerk must call the special electionno
later than July 27, 2015.

IIL.
ARGUMENT

A. Petitioners are Not Entitled to a Stay Pursuant to NRAP 8,

Petitioners cannot demonstrate they are entitled to the relief they seek. This
Court has articulated a four-part test governing the issuance of a stay. The Court |
considers (1) whether the object of the petition will be defeated if the stay is
denied; (2) whether petitioner will suffer irreparable or serious injury if the stay is
denied; (3) whether respondent will suffer irreparable or serious _injﬁry ifa sfay is

granted; and (4) whether petitioner is likely to prevail on the merits of the appeal.

27 “ Mikohn Gaming Corp. v. McCrea, 120 Nev. 248, 251, 89 P.3d 36, 38 (2004)
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O N Y e B G N

(citing NRAP 8(c)). Any one of the NRAP 8(c) factors does not catry rhore weight
than the‘ot}hers. Id. When weighing these Yfactorvs, the equities do not favor any
further deléy of the election to recall Petitioner. | |

1. The :;O‘bject of the Petition Will Not Be Defeated if the‘ Stay is Denied. -

' This;Court may only entertain a Writ Petition when Petifionet has no uthér I
plain, spee&y and adequate .remedy at law. Columbia/HCA Healthcare 'C;m;p‘ V.
Dist. Ct., 1 13 Nev. 521, 525, 936 P.2d 844, 846-47 (1997). As Petitidner has yet?td'
exercise her appeal rights, she is not entitled to the exﬁraordinary relief she now |
seeks. A djenial of the Petition does not foreclose Petitioner’s appeﬂate rem'ediés, a
Accordingly, the object of the Petition will not necessarily be defeated if thé sta_y’ is
denigad. |

Moreover, Petitioner suggests that absent .ar_l emergency stay, the recall
effort against her will move forward, and thus the object of the Petition will be
defeated. If this Coﬁrt were to deny the stay pending the outcome of the Petition, |
pursuant to NRAP 3A, Petitioner may seek to stop the recall by filing an appeal of .
the final judgment of the District Court. NRAP 3A(b)( 1). And, just as she scv)ughtv |
to expedite‘tthese proceedings with an emergency motion, the sanié mechanism is |
available to Petitibnér on appeal pursuant to NRAP 27(e). |

2. Petitioner Will Not Suffer Irreparable or Serious Injury if the Stay is
Denied.

Contx}ary to Petitioner’s assertion, if the stay is denied, she will not suffer
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irreparable; or serious injury. Petitioner will be subject -'only to a recall election, the
outcome of which is not assured. And pursuant to Advisory Opinion JE15-011,
issued by 'the Nevada Standing Committee on Judicial Ethics, Petitioner may
campaign égainst the recall and accept campaign donations in support of her effort.
Further, if, as Petitioner contends, the majority of voters in North Las Vegas
are satisfied with her performance as a municipal court judge, they will indicate |
their appréval at the ballot box and Petitioner will retain her seat. Indeed, as
Petitioner f)oints out, no Nevada judge has ever been recalled, a clear indicaﬁqn
that Nevada voters are prudent in exercising their right to recall. As the épproval
of the recall petition does not equate to the ultimate recall of Petitioner, she will
not suffer irreparable or serious harm if the stay is denied.
3. Respondents Will Suffer Harm and Prejudice if a Stay is Entered.
Petitioners speciously argue that Respondents will not be harmed or
prejudiced ;'by the entry of a stay. To the contrary, a stay would again intrude on |
the people’s prerogatiire to proceed with a recall election within the thirty (30) day
timeframe ,‘established within Article 2, Section 9 of the Nevada Constitution.
Indeed, to ihat end, NRS 306.040 provides that upon the conclusion of a hearing
challenging the legal sufficiency of a petition, lf the court determines that the
petition is sufficient, it “shall order the officer with whom the petition is filed to
issue a call for a special election.” NRS 306.040(6). Thg clear policy driving

these accelerated timelines is intended to afford the people the opportunity to

6of 11
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proceed to é recall election without de}ay.

Further, without regard for the stated reasons for the recal»l, Whié,h directly
address vPe‘titioner’s substandard performance of her judi‘ci-al duties, Petitioner
suggests Réespond“ents should simply wait until the next election to attempt to-
remove her. To do so however would completely diéenﬁ'anchise Re«s‘ponde’nts and
negate the écitiien’s right to recall a pubii;; officer during a term of office. The
people have spoken and they should not be made to weather an elected é;fﬁfiiai,
who does xizot serve their interests, at significant taxpayer expense. Respondents
have cleared the very high bar to secure qualification of the recall petition, and |
judicial review of its ‘sufﬁcigncy. The District Court has ordered the North 'L“as‘
Vegas City% Clerk to call the election in accordance with statute. That call should
be answered and the election commenced. |

4, Petitioner Will Not Prevail on the Merits of Her Writ.

Whilé Peﬁtianer may not need to present a “probability of success” én her
Writ Petitidn to obtain a stay, she is required to put forth a “substantialv case on the
merits.” Hansen v. Eighth Judicial Dist. Court ex re. County of Clark, 116 Nev. ;
650, 659, 6 P.3d 982, 987 (2000). Petitionet’s burden is not met where a party |
advances ar;guments contrary to'well*established law. Id. at 658, 6 P.3d at 987.

PeAtiti‘oner’s primary argument to enjoin Respondents’ qualifying recall effort |
from going{fomard is that Article 2, Section 9 of the Nevada -Con,stitution, Whigh

sets forth tﬁe recall procéss for publfc officers, does not apply to judges. As Judge

7of1l
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Johnson correctly determined, this is a blatant misstatement of law, belied by every
available legal authority including this Court, the Nevada Standing Committee on
Judicial Ethics, and over 100 years of Nevada history.

While this Court has not had the opportunity to consider whether a judge is a
public officer subjé.ct to recall, it has recognized that “[u]nder the Nevada
Constimtion, a judge can be removed from office only by the voters (recallj, by tﬁe
Legislature, or, as of 1976, by the Nevada Commission oﬁ Judicial Discipline.”
Halverson v. Hardcastle, 123 Nev. 245, 266, 163 P.3d 428, 443 (2007). Likewise,
in its most recent decision concerning recall petitions, this Court started its opinion
with the unequivocal statement that Article 2, Section 9 of the Nevada Constitution
subjects every public officer in Nevada to recall by special election upon the filing
of a qualifying recall petition. Strickland v. Waymire, 126 Nev. Adv. Op. 25, 235 |
P.3d 605, 607 (2010) (emphasis added).

Simi;lériy, the Standing Committee on Judicial Ethics recognized judicial
recall in an opinion requested by Petitioner shortly before she commenced the
instant litigation in the District Court. Advisory Opinion JE15-011 states,
“[s]itting judges are subject to recall petition and election just as they are subjéct to
regular elections.” JE15-011 (5-14-2015).

Further, the origins of Nevada’s judicial recall history is set for;h in specific
detail in Attorney General Opinion 87-7. In it, then-Nevada Attorney General

Brian McKay, reached the definitive conclusion that a district court judge is a

8of 11
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“public éfﬁcer” within the context of Article 2, Section 9 of the Nevada
Constitution and subject to recall by the registered voters of the district in which
elected. AGO 87-7 (3-27-1987). In so finding, the Attorney General eovéred a

lengthy history of the progressive movement and its anti-judiciary sentiment before

pointing to the adoption of the constitutional amendment allowing for recall of“all | -

‘public officers” despite heavy opposition from both the American and Nevada Bar

Associations. Id. (citing Secretary of State (William D. Swackhamer), Political
History of Nevada, (Carson City; State Printing Office, 1986) at 262).

Petitioner’s secondary and even less compelling argument is that her due

process rights were violated by (1) the Clark County Department of Elections’

refusal to allow Petitioner’s representatives to witness the verification process; and
(2) the timing of the evidentiary hearing. Both of these arguments however, are
wholly belied by the record, which includes the testimony of no fewer than seven
witnesses : over two days. Indeed, with respect to the verification process,
Petitioner’s representatives were permitted to observe, and did so on June I, 2015.

Their inability to witness the entirety of the process however was a result of their

own lack of diligence in seeking to do so. Further, Petitioner had ample notice her |

Complaint would be heard the last week of June. Prior to consolidation of the

cases, the Honorable Kenneth C. Cory set the hearing in Case No. A-15-719651-C
on June 30, 2015, Judge Johnson’s June 29, 2015 setting merely advanced the date

one day.

9of11
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Equally meritless are Petitioner’s arguments regarding the numbering of the
recall p'etition and the presence of North Las Vegas City Attorney Sandra Douglas.
| Morgan (“Morgan”) during the testimony of North Las Vegas City Clerk Barbara |
Andolina. As Judge Johnson concluded, NRS 306.030(1) requires the “pages of |
the petitién with the signatures and of any copy must be consecutively'numbéred.” [
Here, Petitioner numbered each petition booklet consecutively, pages one (1’) |
through (4)., in compliance with the statute. Further, the specious arguments
regarding Morgan are not only irrelevant to the sufficiency of the recall petition,
they are also little more than Petitioners’ final attempt to flesh out a political
[ conspiracy theory that simply has no substance.

Iv.
CONCLUSION

Based on the foregoing, Respondents respectfully request this Honorable
Court deny Petitioner’s Motion for Stay Pursuant to NRAP 8.
DATED this |5 ¥ay of July, 2015.

GENTILE CRISTALLI MILLER
ARMENI & SAVARESE

LU:R """"""""
Nevada Bar No. 8190
COLLEEN E. MCCARTY
Nevada Bar No. 13186
410 South Rampart Boulevard, Suite 420
Las Vegas, Nevada 89145
Tel: (7 2; 880-0000
Fax: (702) 778-9709
Attorneys for Respondents -
Betty ~Hamilton, Michael William |
Moreno, and Bob Borgersen
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CERTIFICATE OF SERVICE

The undersigned, an employee of Gentﬂe Cr;stalh Mﬂler Armem &

Savarese, hereby certifies that on the ‘ E :)day of July, 20135, she served a copy of |

the  RESPONDENTS MICHAEL BETTY HAMILTON, MICHAEL

WILLIAM MORENO, AND BOB BORGERSEN’S OPPOSITION TO |

EMERGENCY MOTION UNDER NRAP 27(¢) ACTION NECESSARY ON

'OR BEFORE JULY 22, 2015, by Electronic Service with the Nevada Supreme
Court in z;ccdrdance with the Master Service List, and by placing said copy in an |
envelope,j postage fully prepaid, in the U.S. Mail at Las Vegas, Nevada, -said
envelope éddressed to: '

| Craig A. Mue‘ller, Esq.

Mueller, Hinds & Associates

600 S. Eighth Street

Las Vegas, Nevada 89101
cmueller@muellerhinds.com

Attorney for Honorable Catherine Ramsey
North Las Vegas Municipal Court Judge

Richard C. Gordon, Esq.

Snell & Wilmer

3883 Howard Hughes Pkwy, #600
Las Vegas, Nevada 89169
rgordon@swlaw.com

Attorney for Sandra Douglass Morgan
North Las Vegas City Atforney

I\QI Armem & |

Savarese
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ERIC JOUNSON -

DISTRICT JUDGE
DEPARTMENT XX

ORDR

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
HONORABLE CATHERINE RAMSEY Case No, A-15-719406-P
NORTH LAS VEGAS MUNICIPAL JUDGE, ‘
Dept. No. XX
Petitioner/Plaintiff, :
Consolidated with:
vs. . A-15-719651-C
THE CITY OF NORTH LAS VEGAS AND DECISION & ORDER

BARBARA A. ANDOLINA City CLERK OF
NORTH LAS VEGAS, BETTY HAMILTON,
MICHAEL WILLIAM MORENOQ, ano BOB
BORGERSEN, INDIVIDUALLY AND AS
MEMBERS OF “REMOVE RAMSEY NOW™,

Respondents/Defendants,

DECISION & ORDER
THIS MATTER came before the Court for oral argument on 'Petitioneilplai:ntiﬁ’ $

Emergency Petition for Injunction, A-15-719406-P, on June 18, 2015. On June 23,2015, the Court |

conso!idaxexfi this action with Petitioner/Plaintiff’s Complaint, A-15-719651-C. The Court held a
hearing on ﬁeth matters on June 29, 2015 and July 2, 2015. Azppcaring on behalf of 7
Petitioner/Plaintiff HONORABLE CATHERINE RAMSEY NORTH LAS VEGAS MUNICIPAL
JUDGE was CRAIG A‘. MUELLER, ESQ., of the law firm of MUELLER, HINDS & ,
ASSOCIATES; appearing on behalf of Respondents/Defendants BE’I’FY. HAMILTON, MICHAEL

WILLIAM ;MORENO and BOB BORGERSEN was DOMINIC P. GENTILE, ESQ, ROSS 1.

MILLER, ESQ. and COLLEEN E. MCCARTY, ESQ., of the law firm of GENTILE, CRISTALLI,

MILLER, ARMENI & SAVARESE, and appearing on behalf of Respondents/Defendants the CITY
OF NORTH LAS VEGAS and BARBARA ANDOLINA was RICHARD C, GORDON, ESQ., |

“

- e



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

ERIC JOHNSON
DISTRICT JUDGE
DEPARTMENT XX

it

PATRICIC E. BYRNE, ESQ., and DANIEL IVIE, ESQ., of the faw firm of SNELL & WlLM’ER. '
This Court having considered all rc!aied pleadings, documents, and the arguments of counsel, makes

the following findings of facts and conclusions of law.

I. EMERGENCY PETITION FOR INJUNCTION AND FIRST CAUSE OF ACTION
A. "Resolutign of Procedural [ssues With Petition for Injunction

As the Court noted at the first hearing in this matter on June 18, 2015, Petitioner/Plaintiff
[hereinafter Plaintiff] filed her Emergency Petition for Injunction under NRS 295.105(4) and NRS
(33.010. However, NRS 295.105 does not concern petitions for recall, but rather, those ?or’ballot |
questions or referendums for municipalities. Consequently, NRS 295.105 does not pros':ide a basis
for Plaintiff to seek her requested injunctive relief, The proper statutory provision under which
Plaintiff sl{éuld have sought relief was NRS 306.040 which specifically concerns recall pctit»ioris*
Additionally, under Nevada Rules of Civil Procedure [NRCP] Rule 3 “[a] civil action is commenced
by filing a Complaint with the court.” NRS 33.010, which provides for the Court to grant injupctive
relief, statﬁ{s that an injunction may be granted in certain instances after the Plaintiff hés filed a
Complaint or the parties have otherwise initiated litigation. Indeed, both NRS 306.040, addressing
recall petitions, and NRS 295.105, concerning city ballot initiatives, speak in terms of the
,chalfenginé party filing a complaint to bring the matter before the court. At the hearing, the Court
questioned whether Plaintiff had properly proceeded in this matter in that she had not ﬁ‘lcd‘g’ ;
Complaint to initiate litigation, or set out a proper basis for relief under NRS 295.105. She had only-
filed an Emergency Petition for Injunction, which under NRS 33.010 requires the separate i»ni!i;ltion
of litigation by Complaint. |

At the hearing, Plaintiff’s counsel suggested that Judge Ramsey’s filing of the single pctitioh
for injunction without filing a separate Complaint asserting a cause of action was intentional as

counse] did not see the reason or need to file two documents when one would be sufficient if it
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provided all the necessary allegations and demands to satisfy the purposes of the NRCP. Plaintiff
asked the éoun to construe the “Petition for Injunction” as both a Complaint initiating litigation and
a scparate motion for injunctive relief although not labeled as such. Plaintiff further argued that
while the statutory basis for her action may be incorrect, her petition for‘injungtiiqn sets forth a |
sufficient s:tatement of facts and law to allege a violation of her Nevada Constitutional _rig.ht-g asa
judge and state her desired injunctive relief; meeting the requireﬁaents of NRCP S(a’).. NRCP 8(a)
requires, “Ea} pleading which sets forth a claim for relief, whether an original claim...shall contai,n_‘
(1) a short and plain statement of the claim showing that the pleader is entitled to relie.f,_ and (2) a
demand far judgment for the relief the pleader seeks.”

Although at the hearing held on June 18, 2015, Respandents/l)efendams {hcremaﬁer
Defendantd] in the instant matter also questioned Plaintiff's procedural approach, they expressed
they were Mlling to allow the Court to construe Judge Ramsey’s filing in a manner which would
allow this Court to rule on the underlying constifutional issue of whether a judge could be recalled
under the Nevada Constitution. Defendants, hawever, expressed concern that Plaintiff had also filed
a separate Compiaint under NRS Chapter 306. Plaintiff in her first cause of action of the Complaint
effectively’ reallegcd her contention that the Nevada Constitution does not permit her recall.
Defendants expressed concern if the Court did not consolidate the two actions under NRCP 42(a),
Plaintiff wéuid possibly seek “two bites of the apple” on the constitutional question before different
courts. Plaintiff’s counsel would not commit to this Court to treat a decision on the constitutional
issue as determinative of the issue in Plaintiff’s separate action.

Consequently, to effectuate the interests of the parties and expedite the orderly pmgrc_ssi_on of
this litigation, the Court will treat Plaintif"s Emergency Petition for Injunction as a Cqmplaim
alleging a violation of the Nevada Constitution as its cause of action and demanding declarative

i

relief, The Court will also treat the petition as a motion for injunction under NRS 33.010. Because
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of the simil,‘_arity of issues, the Court previously ordered the consolidation of A-15-719406-P and A-
15-719651 C This Court is acting appropriately in this instance invview of the parties’ assertions of
either no procedural errors or waiver of any procedural errors, and in view of NRCP 8’s underlying
purpose to ensure that the documents filed to initiate litigation give fair notice of the basis of the
claim and relief being sought. The parties all clearly indicated they understood the constitutional
basis of Pléintiff’s claim and the declarative relief sought.

B. Article 2, Section 9 of the Nevada Constitution Allows the Recall of Judges

Plaintiff contends as a judge, she is not subject to the recall provisions of Article 2, Section 9

of the Nevada Constitution and she may only be removed from the bench pursuant to Atticle 6,
Section 21, providing for the Nevada Commission for Judicial Discipline. To answer this question,
the Court must first determine whether at the time the legislature and Nevada voters approved
Article 2, Section 9 in 1912, they understood the term “[e]very public officer” as used in the article
to include judges. 1f so, then the Court next must determine whether the legislature and Nevada
voters understood theit passage of Article 6, Section 21 in 1976, creating the Judicial Disciplinary
Commission, as repealing Nevada citizens’ right to recall as to judges.

The Nevada Constitution Article 2, Section 9, sets out Nevadans® right to recall public officials.
It provides in relevant part:

Recall of public officers: Procedure and limitations. Every public officer in the State qt’

Nevada is subject, as herein provided, to recall from office by the registered voters:of the

state, or of the county, district, or municipality which he represents. For this purpose, not

less than twenty-five percent (25%) of the number who actually voted in the state or in the

county, district, or municipality which he represents, at the election in which he was

elected, shall file their petition, in the manner herein provided, demanding his recall by the

people. They shall set forth in said petition, in not exceeding two hundred (200) words, the

reasons why said recall is demanded.

This provis;ion of the Nevada Constitution was added by amendment in 1912, as part of a section of

the Constitution entitled “Suffrage.” This indicates that at the time of its adoption, the legislature
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and voting citizens perceived the amendment to further define Nevada citizens' rights as voters
generally. i’!‘he- legislature in drafting the amendment did not set out an exclusive list of included
offices or d_escriptions of positions. Instead, the legislature éassed and Nevada citizens appr‘gved an
amendment which broadly provides for “[e]very public officer” to be subject to recall'. The Eerxn -
‘tpublicv officer” is not expressly defined in the Nevada Constitution. In.determining whether a jy@gc
is a “public officer” within Article 2, Section 9, this Court is mindful of the basic int‘e;pretii«*c |
principal tﬁat the Nevada Constitution should be construed in its ordinary Scnsc uniless some
apparent aﬁsurdity or unmistakable interest of its frarers forbids such construction. State ex rel.
Lewis v. Doron, 5 Nev, 399, 411 (1870). Consequently, wﬁere the language in the Nevada
Censﬁtutiop is plain and not ambiguous, it should be read in those plain and ﬁnambig;ih‘us terms. -
State ex rel. Summerfield v. Clarke, 21 Nev. 333, 337, 31 P. 545 (1982). Thescfprincip[es were
recently feéfﬁnncd by the Supreme Court in the context of interpreting Article 2, Section 9, in

Strickland v. Waymire, 126 Nev. Adv, Op. 25,235 P.3d 605, 608 (2010), explaining *“we, like the

United-States Supreme Court, ‘are guided by the principle that “[t]he Constitution was written-to be

undersmed by the voters; its words and phrases were used in their normal and erdmary as -

dxstmgmshcd from technical meaning.™” [quoting District of Columbia v. Heller, 554 U.S. 570

- (2008) (quoting United States v. Sprague, 282 U.8. 716,731 (193 D} Consequ’ently, the Court must

first considbr whether “public officer,” in the normal and ordinary sense of the term, includes a
judge.

In this regard, this Court beheves an average voter would normally and ordmaﬂly percelve

the term “[e]very public officer” to include all officials exerc;smg some level puh ic auihonty,

inclusive of all executive, legislative and judicial ofﬁcia}s. The Court finds support for its

perception of the normal and ordinary meaning of “every public official” from a variety of sources. -

For example, Merriam-Webster OnLine, whose hardcover dictionary the Nevada Supreme Court |
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referenced in Strickland v. Waymire to assist in determining the ordinary meaning of “number” and
“actually,” 126 Nev. Adv. Op. 25, 235 P.3d at 609 (quoting Webster's New Universal Unabridged
Dictionary (2d ed. 1996)), defines “public officer” as “a person who has been legally elected or
appointed to office and who exercises governmental functions.” Merriam-Webster OnlLine, “Public
Officer, ” (June 28, 2015) www.merriam-webster.com/dictionary/public%20officer. Judges aré
officials who are elected or appoint to office and exercise certain governmental funétions-. Another
example, th‘é Nevada Supreme Court in its opinion in Nevada Judges Association v. Lau, 112 Nev,
51,60,9 10:}’.26 898, 904 (1996), indicated that its members generally understood the term “all
public officials” to typically include judicial officers. In discussing the o;iginal language of the |
proposed amendment setting term limits for state and local public officials, the high Court
referenced how the initiative’s language lumped together “all ;Sub!ie ofﬁcials»—-—-whcthef legislative,

executive or judicial.” Jd In its advisory opinion last month, the members of the State of Nevada

Standing Committee On Judicial Ethics, while not specifically dealing with the definition of “public

officer” under Article 2, Section 9, clearly indicated that they read the term’s general meaning to
include judges, commenting “under Article 2, Section 9, “sitting judges are subject to recall petition
and election just as they are subject to regular elections.” Advisory Opinion JE15-011 (May 14,
2015). Even the legislative history Plaintiff quotes in reference to the Judicial Disciplinary

Commission supports the view that ordinary voters or legislators understand the term “every public

officer” to include judicial officers. In the Nevada State Legislature Background Paper 81 -8

JUDICIAL‘?DISCIPLIN‘E, which Plaintiff states was intended to inform members of the 1égislature '

as to issucs:relating to judicial discipline, the writer notes: “Because of the shortcomings of
impeachment, recall and legislative address, the judicial discipline commission was develop {0
handle judicial misconduct.” The reference in the quote to shortcomings with recall demonstrates

that the writer for the background paper understood the Article 2, Section 9's reference to “every
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public officer” to include judicial officers. Defendants note other sources which also clearly
undcrstand%the term “every public officer” as used in the Nevada Constitutions recall provisions to -
include judicial officers. Jarnes J. Alfini, Steven Lubet, Jeffrey M. Shaman, Charles G. Geyh,
Judicial Conduct and Ethics 14.06 (53" ¢d. 2013); National Center for State Courts, Removal of
Judges, (June 28, 2015)

www.judicialselection.us/judicial_selection/methods/removal_of judges.cfm?state=. While the.

Nevada Supreme Court, Ethics Committee, and other sources noted above were not being

specifically asked to define public officer or officials in their decisions or writings, their use of the _

term in the manners they did, reinforces this Court’s general view that the normal and ordinary

understandmg of the term “[e]very public official” in Article 9, Section 2, includes judicial officers.

The Nevada Supreme Court has not had the. opportunity to consider the question whether a
judge isa ppbiic officer subject to recall. However, the high Court, just three years after the rccall’
amendmemj in 1915 had the opportunity to generally consider what 'govémment positions should be:
considered f‘civil office of profit” as included in Article 4, Section 8 of the Nevada Cénstimtian. In
State ex rel. Kendall v. Cole, 38 Nev. 215, 148 P. 551 (1915), the Nevada Supreme Ceurt discussed

at length thf: concept of a “public office,” listing and approving a number of prior court cases i:mm

i

different jurisdictions discussing the attributes of a public office as opposed to public ;mpiﬁymﬁnt or

private office. These approved factors included:

(1) whether the holder of the office is entrusted with some portion of the ‘,sovereign

authority of the state; (2) whether his duties involve the continuous exercise; as part of

the regular and permanent administration of the government, of a public pawer, trust ot

duty; (3) whether his compcnsatwn, period of employment and the details of his dutics

are set forth in statute or in the constitution; (4) whether he must take the oath of public

office pursuant to Nev. Const. art. 15, sec. 2; and (5) whether he must keep a remrd of
* his official acts.

1987 Nev. Op. Atty. Gen. No. 7 (March 27, 1987)(citing Kendall, 38 Nev. at 231-232).

All of these attributes can be found in the position of a judge. Judges take an oath of office, their
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compensation, terms of office, jurisdiction and general duties are set by law, they exercise some
portion of the sovereign authority of the state, exercise a public power and trust, and keep records of
their official acts.

Plaintiff argues only executive and legislative officers are subject to recall. The fact the
constitutional provision for recall lies in Article 2 of the Nevada Constitution, concerning citizens”
suffrage rights, and not in Artic!e's 4 and § concerning legislative and executive branches appears to
belie that suggestion. She also points to NRS 28 .IA.I 60, a provision of NRS Chapter 281A, which
concerns Ethics in Government and contains certain provisions generally appfi&:ab}e to public
officers. NRS 281A.160 defines public officers to exclude judicial officers. Shé argués {hat thmugh
this statute the legislature demonstrated the term “public officer” does not include judicial officers.
However, the legislature frequently uses general terms in its statutes and then pmvides specific
definitions iof the term applicable to that statute only. I[ndeed, in NRS 281A.030, the statute
expressly states the definitions in NRS 281A.035 through NRS 281A.170 are for the words and
terms “[a]s used in this chapter,” relating to thics in Government and not broadly to all statutes and
the Constitution. As Defendants point out, the Ethics ir; Guovernment statute logically excludes
judges because the ethical requirements for judges are set out in the Nevada Code of Judicial
Conduct and discipline is administered through the Nevada Commission on Judicial Disgipline and
Nevada Supreme Court. Consequently, the legisiaturc simply excluded judicial officers from the
public officers whose cthical requirements are defined in NRS Chapter 281A. What is significant,
however, is the legislature in excluding judicial officers as “public officials” under NRS Chapter
281A, must have believed the general understanding of the term public officer would inc}ude
judicial officers; otherwise, there would have been no reason to specifically exclude them in thev
stamte.A |

Because it finds the constitutional language is clear on its face.and not ambiguous and
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susceptible to two or more reasonable interpretations, this Court has no need to look and consider
anything beyond the language of Article 2, Section 9. Strickland v. Waymire, 126 Nev. Adv. Op. 25,
235 P.3d at 608. However, this Court also finds persuasive the Attorney General's 1987 opinion’s
detailed anﬁlysis of the historical and legislative background concerning the passage of the recall
amendmen;t in1912. i’his history strongly indicates the amendment was part of the Progressive
movement at that time which involved, in part, an anti-judicial sentiment. 1987 Nev. Op. Atty. Gen.
No. 7 (March 27, 1987) (citing Fossey, Meiners v. Bering Sirait School District and the Recall ,of
Public Qﬁi‘cerx: A Propasal for Legislative Reform, 2 Alaska L. Rev. 41, 42 (1985); Moser,
Populism A Wisconsin Heritage: lts Effect on Judicial Accountability in the State, 66 Marquette L.
Rev. 1,36 ( 1982); J. Hurst, The Growth of American Law, 360 (1950), Of particular interest to the
Court are three other western states at that same approximate time passed recall amendments with
very similar language to Nevada’s, allowing for the recall of public officers without any limitation.
As the Nevada Attorney General pointed out, “[u]nlike Nevada, in Arizona, Colorado, and Oregon,
their recall provisions have been subjected to judicial scrutiny. In all three of the states, the courts
have held that judges are public officers subject to recall pursuant to their constitution. Abbey v.
Green, 235 P.‘ 150 (Ariz. 1925); Marians v. People ex rel. Hines, 169 P. 155 (Colo. 1917); State ex
rel. Clark v. Harris, 144 P. 109 (Ore. 1914).” 1987 Nev. Op. Atty. Gen. No. 7 (March 27, 71987).
The Court also notes the authorities the Attorney Gengral cites which discuss how the Nevada Bar
Association, following the lead of the American Bar Association, formally opposed the passage of
the recall amendment in 1912 because it permitted the recall of judicial officers. Id. (citing the
Carson City Appeal, July 26, 1912, at 4, col. 3). Despite the opposition of the Nevada Bar
Association and the American Bar Association, Nevada voters overwhelmingly approved amending
the constittfxtion to allow the recall of “[e]very public officer.” /d. (citing Secretary of State (William

D. Swackhamer), Political History of Nevada, (Carson City: State Printing Office, 1986) at 262).
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Considerir;g the plain and unambiguous language of Article 2, Section 9, as well as the relevant

history su&ounding the passage of the recall amendment in 1912, the Court finds the term “[e]véry

public ofﬁéer" used in the article includes judges and the article permits voters to recall a judge.
Thé Court now turns to Plaintiff’s contention that the legislature and voters in approving

Article 6, Section 21, in 1976, creating the Nevada Commission on Judicial Discipline, either

intended té limit the removal of judges to proceeding brought under the auspices of the Commission, |

-or otherwise enacted a constitutional amendment inconsistent with Article 2, Section 9-and,

consequenﬂy,. superseding it. Rea v. City of Reno, 76 Nev. 483, 357 P.2d 585, 587 .(196‘0) (if
pro‘v«ision‘s Iof the Constitution are inconsistent with each other, the provision adopted later is
controlling).

Plaintiff initially contends Article 6, Section 21 of the Nevada Constitution, providing for
judicial diééiplinc, was intended by the legislaturc and voters through its drafting and passage to 56
the sole mgchan‘tsm for removal of judges. However, neither the language of the amendment nor thf:
ballot explanation provided at the time of its passage in 1976 express that Nevada’s voters are giving
up their right to recall their judges by approval of the amendment. The legislature could have easily
made such ipm’visions in the amendment’s language to modify Article 2, Section 9, if that was its |
intent. If the legislature and voters in 1976 intended by the passage of Article 6, Section 21 to
eliminate the right to recall judges under Article 2, Section 9, this Court “would expect a direct state

and express language to that effect.” Strickland v. Waymire, 126 Nev. Adv. Op. 25,235 P.3d at 611

(2010) (citfn g3 Norman J. Singer & J.D. Shambie Singer, Sutherland Statutory Construction 58:3,

at.114-15 (7"’ ed. 2008). Nowhere in the ballot explanation does it suggest, much less clearly state,
that voters in approving the amendment are modifying Article 2, Section 9, and surrendering their
right to recall judges. Nevada Secretary of State, Constitutional Amendments to be Voted Upon in

State of Nevada at General Flection, Novembcer 2, 1976, at 16-17 (1976).

10
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The amendment creating the judicial disciplinary commission is not inconsistent with the

constxtutmnal provisions providing for recall of public of‘mers Article 6, Section 21 like

1mpeachment as provided in Article 7, Section 2, pravides for dlscxplmc of judges for mlsdemeanor

or malfeasance while in office. Article 2, Section 9, in providing voters the rzght torecall a pubbcz -

-officer, does nat require any allegation of misfeasance, nonfeasance or malfeasance. All that is

demanded is the voters seeking recall of an official state a reason. “The merit of that rcason as
grounds for removal is for the clectorate to determine...." Batchelor v. Eighth Judicial Dist. Court,

81 Nev. 629, 633, 408 P.2d 239, 632(1 965). Consequently, recall provides a separate basis

-independent of the disciplinary function of the judicial disciplinary commission to remove a judge.

L -
As the Nevada Attorney General in his 1987 advisory opinion pointed out:

we are of the opinion that Nev, Const. art. 6, sec. 21 is not apphcable to our’ analqu of
whether a district judge is a public officer subject to recall, since the provisions of art.

2, sec. 9 and arl. 6, sec. 21 are not inconsistent. See Rea v. City of Reno, 76 Nev. 483,

488, 357 P.2d 585 (1960). In contrast to a dxsuplmary action, there need not exist a
good reason for recall of a public officer, nor is there a requirement that cause be
shown. The merit of the recal] petition is for the people to decide. Bawhelar v. Eighth
Judzc:al District Court, 81 Nev. 629, 408 P.2d 239 (1965).

1987 Nev. Op. Atty. Gen. No. 7 (March 27, 1987).

Plaintiff argues that NRS 1.440(1) clearly demonstrates that the legislature has interpreted
the amendrﬁcnt creating the Nevada Commission on Judicial Discipline to eliminate the voters’ righ{
to recall judges. This section reads: “The Commission has exclusive jurisdiction over the publiic
censure, removal, involuntary retirement and other. discipline of judges which is coexteﬁsive with its
jurisdiction over justices of the Supreme Court and must be exercised in the same manner and under.
the same ﬁilcs ? In Halverson v. Hardeastle, 123 Nev 245,263, 163 P.3d 428, 441 (2007) the
Nevada Supreme Court stated “[u]nder the Nevada Constitution, the judicial discipline commission
exercises e>f.clu31vc jurisdiction over the formal discipline of judges which may include censure,

removal, and retirement.” NRS 1.440 only provides for the Commission to have exclusive

i1




I || jurisdiction over the “disciplinc” of judges. Likewise, in Halverson, the Supreme Court stated only
2 | the judicial discipline commission has exclusive jurisdiction over the “f'onnai discipline” of judges,
3 | which could amount to removal of the judge from his or her position, The voters’ right to recall

4 || extends to virtually any reason a sufficient number of voters believes would justify removal of a

5 || public official. Consequently, recall is not definitively a form of “discipline”. Consequently, as
6 -} noted abové, Article 6, Section 21 and NRS 1.440 are not inconsistent with the right to recall in

7 | Article 2, Section 9, and neither limits the voters’ right to recall judges. Morcévarl the Nevada

8 7 Supreme Court in Halverson seemed to tecognize that the Commission does not possess the sole

9 | authority or means 10 remove a judge. In stating “[u}nder the Nevada Constitution, the Judicial -
10 || Discipline Commission exercises exclusive jurisdiction over the formaﬂ discipline of judges,” th;
11 || Supreme Court provided a lengthy citation to Article 6, Section 21, and court cascsbdiscussiz!g the
12 || concept of exclusive jurisdiction, but then at the end of the citation added: “But see Nev. Const. art.
13 1 2,§%id ért. 7, § 2; NRS 3.092 (providing for the voluntary retircmeqt‘ of distriét court judges for
14 || permanent physical or mental incapacitation from performing the duties of office, regardless of
iS age).” Id. atn.37.

16 ‘ Pla;intrif“f argues public policy consideratioﬁs support finding that judges should not be subject |
17 || to recall and put at risk of being influenced by public opinion and electoral pressures. Wh}ether ‘
18 || judges should be subject to clection and, conscquently, subject to removal by voters is a debate

19 || various states have answered in different ways. Nevada voters have, on more than one occasion,
20 |l considered and rejected constitutional amendments providing for the initial appointment of judges
21- || with subsequent retention votes by the electorate. Nevada citizens plainly want the right to elect
22 || their judges and their history also strongly suggests they want be able to recall them. The Court

23 || finds no reason to doubt the wisdom of Nevada citizens having the rightto récal! their judges.

24 || Nevada citizens have not abused this privilege and this State’s history demonstrates they appreciate

ERIC JOHINSON
DISTRICY JUDGE 12
DEPARTMENT XX .




10
1
12
g
14
15
16
17
18
(9
20
21
22
23

24

ERIC JOHNSON
DISTRICT JUDGE
DEPARTMENT XX

the significance of this responsibility. As Plaintiff notes, in Nevada's 150-year history, voters have
never recalled a judge. Rather than demonistrate that judges should not be subject to recall, this fact
demonstrates Nevada voters are prudent and considerate in exercising their right to recall and not
subject to political whims and frivolous causcs. Indeed, the approval of the recall petition in this
matter does not mean that Plaintiff will ultimately be recalled. Voters will be asked to consider the
reasons for recalling Plaintiff and decide whether the reasons are sufficient to recall her. Voters can
reject or accept those reasons as they, in their insight, belicve is right. This is their right under the
Nevada Constitution and this Court sees no basis to alter that because of fears of frivolous political
winds, fears for which there are no factual basis. As the Supreme Court stated in Batchelor:

‘All political power is inherent in the people. Government is instituted for the

protection, security and bencfit of the people; and they have the right to alter or reform

the same whenever the public good may require it.” Nevada Constitution, Art 1,.§ 2.. In

theory, a public officer need not fear recall if the reason given therefor is frivolous. In

such case the required number of signaturcs on the petition to force an election should

not 'be obtained and, if perchance, the required number of signatures is obtained, an

intelligent, informed electoratc rcading the reason printed on the ballot as required, will

not vote to recall him. Our governmental scheme dignifies the people; a treasured .

heritage, indeed. The provision for recall is but one example. We shall not intrude upon

the people's prerogative.

The Court denies and dismisses Plaintiff’s Petition/Complaint seeking a declaratory
judgment that judicial officers are not subject to recall pursuant to Article 2, Section 9 of the Nevada
Constitution, and it finds judges are public officers subject to recall under the provision of that .
section. Consequently, the Court denies Plaintiff’s Petition/Motion for injunction to stop the recall
petition of Judge Ramsey. Further, the Court dismisses Plaintiff’s first cause of action of her
Complaint which contends she is not subject to recall under NRS 306.020 because the term “public
official” does not include judges. The Court finds NRS 306.020 was passed to aid in implementing -

the voters’ right to recall pursuant to Article 2, Section 9, and the term “[e]very public official” used

iq NRS 306.020 does include judges as subject to recall.

13
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[1. SECOND AND THIRD CAUSES OF ACTION

Pl‘aintiff in her Scéond Cause of Action makes the following assertions: 1) 2,549 signers of |
the petitions failed to provide their addresses as required by NRS 306.020(3)(a); 2) 102 signcrsef
the petitiorils failed to include a date it was signed as required by NRS 306.020(3)(5)‘; 3) over295
signatures on the petitions are duplicative and should not be counted under NRS 306.020(3)(a); and
4) the petifi'ons inctude over 295 instances where one person signed for multiple persons in a |
household and those signatures should not be counted under NRS 306.020(3)(a). In Plaintiff's Third
Cause of Action, she asserts the words “Recall Petition” are not in 10 pt bold type above at.least 40 "

of the signatures on the petitions.

A. Substantial Compliance with the Recall Petition Statutes

At ihe hearing on this matter on June 29, 2015, Plaintiff did not provide any listing or
tabulation of specific signatures she challenged for any of the a’lleged inadequacies noted abovg.
The Court found its own review of the petitions it was the rare exception when a signature was ot
accompanied by a signer’s address. The Court inquired of Plaintiff's counsel how Judge Ramsey
determined?' 2,549 of the signers of the petition failed to include their address. Plaimi ff’s counsel in
response éxplained that generally the signers’ addresses did not include their zip codes and Plaintiff
treated sucil addresses as incomplete. This Court finds a signer’s failure to include a zip éodc.did
not invalidate his or her address. The statute only requires the address of the signer and does not
specifically require the providing of a zip code. A zip code is a postal code used by the U.S. Postal
Service to enhance its ability to quickly route mail 1o the arcas where they shnuld“bc delivered,
Even if a letter does not include a zip code, the U.S. Postal Service will deliver the mail to the

address on the letter, The statute’s purpose in requiring an address is to assist the Election

! Plaintiff incorrcctly cites NRS 306.02003)()]. However, that section concerns the inclusion on the petition'of the date
the notice of intent to recall is filed. NRS 306.020(3)(a) concerns the requirement that the signer include the date he or
she signs the petition, ,
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Department in identilying the person who signed the petition and determining if he or she wasa -
registered voter in the proper district. "This purposc is accomplished by a signer providing hisor her
street addréss and no need exists for the signer to include a zip code. Plaintiff at the hearing
introduced no other evidence or made any other argument concerning the failure of signers to
provide their addresses. The Court finds Plaintiff’s challenge to the petitions is not substéntiated."
Likéwisc, at the hearing, the Court.asked Plaintiff’s counsel to explain his challenge that 40
signatures did not have the words “Recall Petition™ in 10 pt bold type immediately above themf./
Counsel exﬁlaiﬁed Plaintift had found a number of sighatures where the signers had signed in 1h¢
space designated for “Print Your Name” and then printed their names in the space designated for

signature. Counsel argued, because the words “Recall Petition” were printed on the petition form at

the top of each space on the form designated for signature and the space for “Print Your Name™ was

located on flxe form above the space for signature, when a signer signed in the “Print Your Name”
space, the words “Recall Petition” were not immediately above his or her signature.

Plaintiff called Mark Preusch, a private investigator she hired to review the petitions in this
matter. Mr. Preusch testified he had reviewed the petitions and found 117 instances where the signer
had failed to include the date he or she signed the petition and 124 occasions where the signer had
dated the petition in the wrong location. Defendants in turn called Monica Eisenman who was a
supervisor bf the verification of random sample signatures. She testified that in verifying a signature

where a date was not included, the Clark County Election Department employees would look at

surrounding signatures and the date or dates they were signed 1o determine the approximate missing

date.
In Cle/und v, Eighth Judicial District Court, 92 Nev. 454, 552 P.2d 488, 489-90 (1976), a
public official subject to a recall petition challenged the petition, claiming it did not strictly adhere to

the requirements of NRS Chapter 306. The Nevada Supreme Court noted it had previously held that

15

Docket 68394 Docurment 20T5-21497



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

ERIC JOHNSON
DISTRICT JUDGE
DEPARTMENT XX

“recall statutes should be liberally construed with a view toward promoting the purpose for which
they are enacted.” Jd. The high Court concluded: “We find the rule of substantial compliance best
furthers this purpose and is appositc to the determination of sufficiency and validity of petitions here

involved.” /d. The Nevada Supreme Court has subsequently reaftirmed this standard in Nevadans

for Nevada v. Beers, 122 Nev. 930, 142 P.3d 339 (2006), where the Court stated a substantial

compliance standard is gencrally applicd to statutory requirements, and in Las Vegas Convention
and Visitor Authority v. Miller, 124 Nev. 669, 191 P.3d 1138, 1146-47 (2008), where the Court

again held it looked for substantial compliance with a statutory requirement in the election context,

stating “a substantial compliance standard accords proper deference to the people’s initiative power.” |

Plaimiff inmroduced no testimony or other evidence identifying the signatures on the petitions

which were above, rather than immediately below, the words “Recall Petition.” Regardless, this
!

Court finds those individuals who signed the petitions and who inadvertently placed their signatures

in the box for “Print Your Name,” and, consequently, immediately above the words “Recall

Petition” in 10 pt bold print were in substantial compliance with statutory requirements. The

purpose of the requirement is 1o ensure the individual signing the petition understands his or her

signature is% being placed on a reeall petition. The words “Recall Petition™ are in large print at the

top of every page of the petition and arc repcated in every signature box on the page. As noted

above, the words are just below the signature of a person who signs in the “Print Your Name” space.. |

Consequently, the Court has little doubt the signers did understand they were signing a recall

petition. 1
This Court also finds that Election Department employees acted properly when they used
surrounding signatures with dates on the petition to determine the date of signing for a person who

signed without including a date. NRS 306.011(3) provides after giving notice of intent ta circulate a

petition fog recall, those leading the recall effort have 90 days to collect the necessary number of

16
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signatures.. This window of time to obtain signatures “serves to notify elected officials of the
8

relevant time periods involved and discourages frivolous and harassing petitions.” Citizens for

Honest & Responsible Government v. Heller, 116 Nev. 939, 11 P.3d 121, 127 (2000). ‘This statutory

provision and its underlying purpose are met when Election Department officials through reasonable

and reliable means can determine the approximate date 4 voter has signed a petition and if the vater
signed within the 90 day period for collecting signatures. The Court finds a petition signer who | -

inadvertently fails to date his or her signature substantially complies with the statute and its purpose

when it can be reasonably determine the approximate date of signing.

B. Sufficiency and Accuracy of Random Sample Verification

While Plaintiff did not specifically challenge in her complaint the adequaey'of the random
sample process to statistically determine the number of valid signatures gathered in the petition, she

did make several assertions in her Complaint that the random sample process failed to statistically

identify large numbers of invalid signatures. At the hearing, Plaintiff’s counsel directly challenged

the adequacy of the random sample process to accurately determine the number of valid signatures

and re,qu@sfed a verification of all signatures on the petitions.
NRS 306.035(2) and NRS 293.1276-293.1279 allows the Election Department to use a

statistical sampling proccdure to determine the number of valid signatures on a petition and the

Nevada Scji:retary of Statc may certify a recall election on the basis of such a sampling. The |

Election Départment is required to pull an entirely random selection of 500 signatures or 5 ;pe'rcen»t
of all signaiures, whichever is larger, for verification. Both Ms. Eisenman and Re‘g-iétmr, of Voters
Joseph Gloria tcsﬁﬁcd this random selection is done through use of a comﬁuter pmgrarh which
ensures the; consideration of cach signature on the petition for se!ectioh to the random s'ambie.v The
Nevada Subyeme Court has found the usc of the random sample procedure to be accurate and

constitutional as it “clearly creates a more cfficient, less costly and less {ime-consuming process....”
|
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that “’aids in the operation” of the recall right” Citizens for Honest & Responsible Government v,
Heller, 116 Nev. 939, 11 P.3d at 128 (quoting Nev. Const. Art. 2, Sec. 9). In Citizens for Honest & |

Responsible Government, the high Court commented the process appears to be accurate. The Court

noted the case involved the verification of two petitions, the first of which the Secretary of State had |

ordered be fully verificd. In looking at the random sample statistical determination of invalid
signatures a‘éainst the actual full verification of the petition, the Court fahnd the stazi-sticai sampling
was accurate to within 0.25 percent of the actual number of verified signatures. The Court noted,
“[tlhis smﬁll, discrepancy is indicative of the sampling procedure’s reliability and rebuts any
insinuation that an individual’s votc might be overlooked by the procedure.” Jd. In the instént
matter, the (Clark County Election Department drew 500 signatures for the sample because of the.
low numbc{' of signatures on the petitions. ‘This number represented approximately 18 percent of all
signatures, much higher than the 5 percent required for petitions with a larger number of signatures.
Consequently, as Mr. Gloria explained in his testimony, the size of the sample insured greater
accuracy than in a case with only a 5 percent sampling. This Court, in considering Plaintiff’s
challenges to the accuracy of the random sampling in this case finds Judge Ramsey has failed to
present evidence showing the sample failed to accurately determine the statistical occurrence of
invalid signatures.

Plaintiff asserts that a large number of duplicate signatures are on the petitions beyond the

statistical number picked up in the random sampling. Plaintiff claims at least 174 pcop!.c signed the

petitions two or more times, resulting in about 184 duplicate signatures being invalid. The only -{

evidence Plaintiff submitted as to the number of duplicate signatures was the testimony of Mr.
Preusch, who counsel represented had made no report concerning his review of the petitions and was
only going to reference his notes from the review. In response to Plaintiff’s counsel’s question on

re-direct “did you find or did you locate somebody—individuals who had signed multiple times, the
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same signature on the—or different petitions?”, Mr, Preusch answered “Yeah, there were 356

names.” On further questioning by the Court concerning his answer about duplicate signature, the.

witness stated “So 356 people that had signed the petition had also signed one of the other petitions

as well.” The Court then asked “Again, you didn't keep any list or notations as to which ones you

found?” The witness responded *No.” Counsel for Defendant City of North Las Vé'gas asked a_

~ follow-up question: “I’m still not clear with respect o the 356. Was it witness’ testimony that then |

there’s approximately 180 cxamples where there’s duplicates and that comes up to the 356 number,

or are we suggesting that there are actually — how many would you say, of the 356, would actually

need to be removed is what I'm..." The witness responded, “Jeez, you know, 1 couldn’t answer.|

that. We’d really have to go through cach one again and come up with that tabulation.” -
Subsequently after the June 29, 2015 hearing, the Court determined it would !ike further
information from Mr. Preusch as to how he calculated the numbers he gave in his testimony.‘k’l"h.e
Court, on the morning of‘ July 1, 2015, had his stalf contact PlaintifP's counsel to have Mr, Preusch
available to participate in the July 2, 2013, hearing, cither in person or by telephune and to bring all
materials and notes he relicd upon in his review of the petitions. On July 2, 2015, at I:OOIpm.,
Plaintiff’s counscl represented his office had been unable to make any contact with Mr. Preusch in
the apprqxi)mate 27 hours since the Court had requested his paﬂicipaticm.\‘, However, Plaintiff"s
counsel produced four sets of tabulations he represented the witness had relied upon m making his
dctcrminatipns of signature challenges for his testimony. Counsel stated that friends of the Plaintiff

had actually reviewed the petitions und made the lists and Mr. Preusch had been asked to review the

lists against the petitions (o cnsure they were accurate. Counsel did not disclose the detailed lists: |

Mr. Preusch purportedly used 1o conduct his investigation prior to witness” testimony, despite being

asked on Monday if the witness hud done any report as to how he compiled his tabulations or

identified the challenged signatures. Counsel simply stated the witness did not prepare a report, but
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made no mention of the four tabulation lists. Mr. Preusch in his testimony made no mention of

being given the tabulation lists or using them in his review of the petitions, testifying he was
“requested to do a comprehensive review of all of the signatures, the petitions. . . .” Despite being :

asked on at least three occasions if he did any tabulation or had anything which would ide;ntirfy the |

signatures about which he was challenging, Mr. Preusch at no time mentioned :the-tabulaticni__l'i‘sts
that according to Plaintiff’s counsel ‘had been provided to him to check against the petitions.
Plaintiff’s counsel provided the Court with copies of the four tabulation lists but never offered them

‘ . |
into evidence.

In response to Mr. Preusch’s testimony concerning duplicate  signatures, Defendant-

Committee Members offered the testimony of Ms. Laurea Paglina. Ms, Paglina testified she was a
Summer Law Clerk at Defendants’ counsel’s law firm and had started reviewing the petition

signatures to determine possible duplicates. She explained she did this by entering the names from

the petitions into a database alphabctically to identify possi‘bie duplicate signatures to compare. She

testified she had been able to go through approximately 1,100 signatures before the hearing and had
identified 16 duplicate signatures.
While neither party's witnesses offered any tabulation identifying the duplicate signatures

that they had identified for the Court to consider as part of the evidence on this issue, this Court

finds the testimony of Ms. Paglina more credible in terms of evaluating the signatures for duplicates. .

Ms. Paglina was able to explain the process she used to identify possible duplicate signatures which

reasonably included entering the signawures from the petitions in a database alphabetically to identify

signatures to compare and determinc if they appeared duplicative. This contrasts to Mr. Preusch’s
testimony in which he had difficuity articulating how he went about making his tabulations. The
Court is also troubled by what it finds as Mr. Preusch’s questionable candor in failing 1o mention he

was provided with tabulation lists others had eompiled for him to use to look and compare specific
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signatures to challenge. Additionally, Ms. Paglina’s statistical tabulation of 16 duplicates in

approximately 1,100 signatures, 1.4 percent, is consistent with the statistical occurrence of

duplicates in the random sample of 1.4 percent.

Finally, even accepting Plaintiff*s contention that the random sample resulted in a significant

statistically deviation from the actual number of duplicates in all the petitions, the removal of the-

signatures Plaintiff challenges would not bring the petition below the number needed for recall.
Plaintiff challenges 184 signatures as duplicate of other signatures in the petitions. Removing from
this number, 38 signatures that the random sample alrcady identified and subtracted from the total
number of signatures (1.4% of 2717 is 38), and removing the remaining 146 challenged signature
from the 2,282 signatures the random sample validated results in 2,136 remaining. Consequently,

the Court finds that Plaintiff's challenge to the accuracy of the random sample based on her

contention of additional duplicate signatures does not undermine the use of the random sample in

this case,

Plaintiff in her Complaint contends the petitions contain 295 signatures signed by other
members of a houschold and should not be counted. However, Mr. Preusch testified that while he
observed oﬁcasians where he saw signatures which he believed were: possibly signed by only one
member of a household, he did not “recall” how many time he saw such occurfcnces. He admitted
he did not document that number and just remembered seeing that “at least one or a coﬁxp!e times.”
Plaintiff’s counsel did provide as one of the four tabulations given to the Court on July 2, 2015, a
compilatior; represented to identify signatures signed by other members of a household. However,
Plaintiff did not scek to authenticate or admit the tabulation. Lefl with Mr, Preusch’s testimony that
he noticed this occurring one or two times in the petitions, the Court finds no evidentiary basis for
Plaintiff’s contention the random sample in this matter failed to accurately determine the statistical

occurrence of signatures signed by other members of a household.
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Plaintiff did not raise in her Complaint the issue whether the random sample f‘aﬂed to |

accurately determine the statistical occurrence of signatures by people who were not registered to
vote. At the hearing, Mr. Preusch testified 292 people who had signed the petition were not on the
list of registered voters for the 2011 General Eleetion, On cross-examination, Mr. Preusch when

asked if he made any tabulation of the names of signers who were not registered to vote, stated, “No,

T did not.”  And when asked if he had anything with him right now to “show the Court where the

names came from,” Mr. Preusch answered, “I do not.” Plaintiff’s counsel on July 2, 2015, gave the

Court a tabulation he identified as having been made by Plaintiff’s friends which indicated 295

signatures were from “Persons Not on Voter List ~From June 7, 2011 NLV General Election.”
Neither Mr. Preusch, nor Plaintiff’s counsel expressed or defined what they meant by “not registered

voters” or “Persons Not on Voter List — From June 7, 2011 NLV General Election.” Signiﬁcamiy,

the Clark County Election Department in its review of the random sample excluded 57 signatures for |

having not voted in the 2011 General Election, having an address change, being in the wrong district
or district i?rwalid and not being registered. These categories would seem to be encompassed in the
general scope of “Persons Not on Voter List.” The number of 295 names Plaintiff challenges
constitutes 10.9 percent of the total signatures. The 57 names the Election Department invalidated
from the random sample due to registration problems constitute 11.4 percent of the random sample
of 500. Plaintifl fails to cstablish any basis to believe the random sample failed to accm'a;ely
determine the statistical occurrence of signatures that should be excluded for registration and voting

problems.

During the hearing, Plaintiff's counsel questioned Mr. Gloria, Ms. Eisenman and Ms. Paglina

about specific instances of what counsel perceived as possible duplicate signatures as well as other

possible invalid signatures which were not part of the random sample and several instances where

counsel believed certain signatures should not have included in the sample. The Court finds these
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limited number of instances as unpersuasive in that such incidents should statistically be picked up

and excluded through the statistical determination of valid- signatures in the random sample. |

Plaintifs counsel -also questioned Mr. Gloria about why certain information on the Election

Department’s random sample detai] list did not match certain information on the petitions. Mr.

Gloria explained the detail list was essentially an internal document used to - assist Election

Department officials in the validation of the signatures in the sample. Mr. Gloria gave a number of
explanations for these variations which the Court finds reasonable and does not undermine the
integrity of the verification process.

C. Plaintiff’s Representatives Allowed to Witness Verification

Altﬁough not raised as a cause of action in her Complaint, Plaintiff at the hearing on June 29,

2015, elicited testimony suggesting the Election Department may have provided incorrect

~information as to when the verification of signatures was going to occur, and, consequently,
effectively precluded Plaintiff or her representative from watching the verification process. NRS |

293.1277(8) provides the public official who is the subject of the recall must be allowed to witness |

the verification process. On June 29, 2015, Johnny Jackson testified for the Plaintiff. He stated he
was a suppjorter of the Plaintiff and was present on Thursday, May 28, 2015, when the Committee

seeking the; judge’s recall presented their petitions at the City of North Las Vegas Clerk’s Office.

* He spoke to a woman in the City Clerk’s Office that day and was told the petitions were going 10 be

transported to the Clark County Registrar of Voters that afternoon or the next day. On cross

examination, Mr. Jackson staled he knew the petitions were being taken to the Registrar for

verification and that it was an expedited process. Mr, Jackson stated that on Frfday, May 29, 2015,

after discus}s‘mg the situation with the Plaintiff, hc went to the Election Department at approximately

2:00 p.m. and eventually spoke to Mr: Gloria. Mr. Jackson alleged he asked about the verification

“process and Mr. Gloria told him that the Election Department followed the NRS. According to Mr. |-

1
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Jack‘son, he asked for a copy of the petition and to witness the verification, Mr. Gloria told him to
put his request in writing and stated the verification would start in one or two days. Mr. Jackson
said he suBsequemly sent an email to Mr. Gloria requesting a copy and to witness the verification.
He also testified he sent an email o the Plaintiff documenting what happened on May 29, 2015,
including that he had been wold by Mr. Gloria the verification process would start in oné or two days.
Mr. Jackson testified that on Monday. June 1. 2015, Plaintiff forwarded him an email she had
received from the City of North Las Vegas Clerk stating the verification process would begin at 9:30
am, Mr. Jackson said hearrived about 9:20 a.m. On arriving, he perceived the process had actually |
started before he artived. He said he was allowed to witness the process, but felt the Election
Department employees were not randomly sclecting signatures but were looking for certain
signatures which he alleged as coming from arcas of North Las‘ Vegas which Favore& her opponent
in the last election. He explained he had expected the employees would be given instructions such
as verify signature 7 on every fourth petition and then go through the stack of petitions again and
look at the one above or below that.  After the June 29, 2015 hearing, the Court requested Mr.
Jackson appear at the continuation of the hearing on July 2, 21('}{5, and to bring ﬁie emails he had :
referenced in his testimony. On July 2. 2013, Mr. lackson produced the emails showing he had
forwarded an email to Mr. Gloria at approximately 3:13 p.m. on May 29, 2013, requestiég the
petition copy and to witness the verification process, He also sent an email at approximately 3:58 |
p.m. to Plaintiff indicating he went to the County Offices at 1:15 p.m. and was told the verification
process had started. Mr. Jackson in his ecmail indicated he complained why the Plaimiffwas not told
the verification process fwlould start that day and he was put in telephone contact with Mr. Gloria.
Mr. Gloria told him they had started the verification of signatures and Mr. Jackson asked Mr. Gloria
for a petition copy. He also asked it they were going to verify every signature on the petitions to

which Mr. Gloria said that the Department follows the NRS. According to Mr. Jackson in his email,

24




10
Bt
12
13
14
15
16
17
18
19
20
21
22
23

24

ERIC JOHNSON
PISTRICT JUDGE
DEPARTMENT XX

Mr. Gloria said he did not do anything over the phone and requested an email as to what Mr.

Jackson wanted. Mr. Gloria also told Mr. Jackson the verification process would be done by

Monday. Signiﬁcantly, Mr, Jackson made no mention in his email that Mr. Gloria had told him the

verification process would begin in “one or two days.”

Mr. Gloria testified he did speak with Mr, Jackson by lelephone on May 29, 2015, Mr. |

Gloria indicated that he remembered telling Mr. Jackson to put in writing his requests for a petition

copy and to view the verification process. Mr. Gloria expressed he would not have denied a

representative from viewing the verification. Mr. Gloria stated the first part of the verification

- process started at 8:50 a.m. on May 29, 2015 and ended by approximately 1:50 p.m. that day.

Ms. Andolina testified by phone on July 2, 2015, explaining that on Thursday,May 28,2015,

she sent a letter by express mail and by cmail to Plaintiff, stating the recall petition had been .

presented and was being sent to the Llection Department to start the raw count which needed to be

~completed within four business days. She reccived no response back from the Plaintiff. Ms.

Andolina testified on June 29, 2015 that, on Monday, June 1, 2015, at 5:55 a.m,, she sent the 1.

Plaintiff another email, stating the verification process would start at 9:30 a.m. that morning.

Ms. Eisenman testified on June 29, 2015 that she believed the second half of the vcriﬁcation ,

process started Monday at 9:30 a.m., but possibly 9:00 a.m. She remembered Mr. Jackson Shawing
up five to tén minutes after the process started.

Plaintiff also called Dan Burdish as a witness on July 2, 2015, Mr. Burdish said hc} was

assisting Plaintiff and her counscl on Friday, May 29, 2015, and overheard Plaintiff state her -
representatives had been denied the opportunity to view the verification. Mr. qudish said he called |’

Mr. Gloria,about 4:30 p.m. and said he undérstood Plaintiff’s representatives had been déniedv the |

opportunity to review the verification. He testificd Mr. Gloria said he was unaware of anyone being

denied the chance to view the verification. Mr. Burdish offered to come down that day to view the
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_process, but Mr. Gloria said that it had concluded for the day. On Monday, Mr. Burdish received a
call that the verification process was going to begin about 9:00 or 9:30 a.m. He stated he went to the- 4

Election Department, arriving five or ten minutes late. He said the Election Department employees .

cooperated with him viewing the process and he testified to no irregularities.

Mr. Gloria and Ms. Andolina testified they never sent specific notice to Plaintiff as to when

the verification process was going to start on Friday, May 29, 2015. Ms. Andolina did send Plaintiff |

notice by email of the starting time for the verification process on. Monday, June 1, 2015.

NRS 293.1277(8), which provides that the public office subject to recall must be allowed to -

witness the' verification process, does not provide for any prior specific notice to the public official

giving a date-and time when the process will occur, Nevada Administrative Code 306.023 does

require the “filing officer with whom a public officer to be recalled filed his or her declaration of’

candidacy shall notify that public officer, in writing, within 2 days after a petition to recall a public.

officer is filed . . . . Ms. Barbara Andolina, City of North Las Vegas Clerk, testified she foilowecj
the Code the day the petition was filed on Thursday, May 28, 2015, both by express mail and by
email. Going beyond what is required by the Code, Ms. Andolina also noted in her letter thé petit‘io‘n‘
was being forwarded to the Registrar of Voters to begin the raw count process which needed to be:
done in four working days. She testificd that she did not hear further from Plaintiff.

Plaintift was awarc of the petition filing on Thursday, May 28, 2015, as Mr. Jackson, one of
her reprcscntatiycs, was present at the City of North Las Vegas Clerk’s office when it was filed. Ms.
Andolina also sent an email to Plaintiff’ with the notice required by NAC 306.023 lafer that same
day. Plaintiff obviously was receiving Ms. Andolina’s emails as she forwarded Ms. Andolina’s lune
1, 2015 eméil with the start of the Monday verification time to Mr. Jackson. Plaintiff presemcd no

evidence she in any way inquired dircctly or through a representative about the verification process

until approximately 1:15 p.m. the next day, Friday, May 29, 2015, when Mr. Jackson went to the-
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County offices. By then, the raw count and the verification had been ongoing stnce 8:50_a.m. Mr.
Jackson subsequently spoke by telephone with Mr. Gloria. This would have been approximéteiy the
time according to Mr. Gloria when the Election Department was completing the first part of the
veriﬁcatiori process at about 1:50 p.m.

The Court will not read into NRS 293.1277 a specific notice provision. The statute only
provides that the public official subject 10 recall be allowed to view the verification process and
makes no provision for notice or working with the public official to arrange a date and time for the
official or his or her representative to be present. In this instance, Plaintiff was aware on Thursday,
May 28, 2d1 5, that the petition was filed and the process for verifying the Petition would commence
quickly. Plaintiff and her representatives took no step to reach out and determine how the Registrar
would specifically move forward on the process until 1:15 p.m. on Friday, May 29, 2015, Plaintiff’s |
representatives were allowed to view the process on Monday. There is some issue as to whether the |
Election Department started on the verification before the 9:30 a.m. start time provided in Ms.
Andolina’s ‘email to Plaintiff as Mr. Jackson contends that he got there about 9:20 a.m. and the |
process had started. However, the Court does not find any evidence to suggest thé Election

Department sought to mistcad Plaintift as to the start time of verification. The Court also finds the

Election Department starting five to ten minutes before Mr. Jackson got there and possibly before

the schcduléd start time, did not materially hamper Mr. Jackson’s or Mr. Burdish’s abilities to
meaningfully observe the verification process. Plaintift’ does not suggest any specific prejudice
resulting from these missed few minutes. Both Mr. Gloria‘and Ms. Eisenman testified that the
vcriﬁcation; process on Monday was essentially a repeat of the verification process on Friday as an
audit to insure the accuracy of the process. Mr. Burdish testified that the Department employees
were cooperative in allowing Plaintiff’s representatives to view the verification. The Court finds

that to the extent Plaintiff was prejudiced by her lack of due diligence in learning the Election
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Dcpanmeri_t’s verification plans and by the speed the Election Department started the verification on.
May 29, 2015, this prejudice was largely eliminated by the Election Department’s essentially
repeating the process from May 29, 2015 on June 1, 2015 as an audit to ensure accuracy,

However, this Court notes, with the time and speed the City Clerk’s office and Registrar of

Voters can now move through the verification process, presumably with new computer and other |

technology; a procedure or policy at the Election Department to email or telephone‘ a public official
or recall committee members prior to initiating the verification process and informing the official
and membgrs when the process will start would potentially avoid this issue in the future. The Court
can foresee a situation where the process could be completed so quickly an official might not get any
notice of itg specific occurrence until it was over. See NRS 293.1277(5) (discussing verification if

county clerk sets up a process allowing citizens to vote by computer). If an official has the right to

observe, but the process begins and ends so quickly that the official, even while exercising some

level of diligence, has insufficient notice of the process to actually observe, the Court questions
whether the official truly is allowed to obscrve as required under the statute. In this instance,
however, the Court docs not believe the facts present such a circumstance requiring the
consideratién of the issue.

Il FOURTH CAUSE OF ACTION

Plaintiff' in her fourth cause of action alleges the petitions are insufficient as they are not in
identical form and arc not sequentially numbeted as required by NRS 306.030(1). Plaintiff never
stated or presented evidence at the hearing as to what she meant by the petitions not being in
identical form. NRS 306.030(1) provides in pertinent part: “The petition may consist of any numb.e;:

of copies which arc identical in form with the original, except for the name of the county and the

signatures and addresses of the residences of the signers. The pages of the petition with the

signatures and of any copy must be consecutively numbered.” The Court finds the petitions
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submitted were in identical form except for the signatures and addresses of the residences of the
signers.

!’laéhtiff conteuds the petitions {ail to meet the statute’s numbering requirement as the |
petitions as presented to the City Clerk were not sequentially mxmbered as a-'whole. Defendant
Committee Members arguc the statute only requircs that the pages of each petmon crwulated by an .

individual for signatures need to be sequentially numbered. They point out that the pages Of cach

circulated petition which was submitted with the other petitions 10gcthcr as a group to the clerk were -

numbered 1 to 4.

Mr.iGl:)ria stated that the Election Department considered the n@mbcring sy’s’tefn of ﬁh'c
petitions sx{bmittamt in this c’ase to meet the terms of the statute. Mr. Gloria explained that it would
be-impossit?%e in many instances, such as recalls of state oﬂ'“te:i_als‘ or state ba!lbt; initiatives, to
circulate a %i’ngle petition with consccutively numbered pages and obtain the necessary numkber‘t_}f
signatures. ?The statute allows for separate petitions to be circulated and to be then presented as a
group. If e%xch separate petition is sequentially numbered, then it meets the requirement of the

statute.

Theﬁ; Court finds the Registrar of Voter’s interpretation of NRS 306.030(1) to be a fair reading |

of the statute. NRS 306.0‘3'0( 1) plainly allows a petition to consist of multiple copies of the petition
if'they are :;U in identical form. 't"hc statute requires the “pages of the petition with the signatures
and.of any %:opy must be consccutively numbered.” “The Court reads this as requiring the pages of
each copy of the pctit_ion to be consecutively numbered. The Court finds this rcaédin,g tomeet the
objectives 6f the statute 1o ensure someone does not add additional pages to ta‘peliﬁdii copy .-
disseminated and vcriﬁéd by a specific circulator. |

IV, FIFTH CAUSE OF ACTION

Plaintiff challenges six petitions (30, 50, 87. 117, 125 and 147) which she contends have
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irregularities in the verifications done by circulators before notaries. On on¢ petition, the notary
printed hq name and signed as notarizing, but failed to include her notary stamp, on one the notary
failed to print her name on the linc where she was to print her name and just placed her notary stamp
and signed as notarizing, and on four petitions the circulator or notary had failed to write “Clark” in |
the space for county name above the notarization. Mr. Gloria testified that the Election Department
would consider the petitions where the notary forgot to print his or her name and the name of
“Clark™ county as being in substantial compliance with the statute requirement that @hé circulator
verify the petitions before a notary. He explained the Election Department ha.denoﬁgh‘information
to conclude that the notarizations were authentic. As to the petition missing a notary stamp; Mr. |
Gloria testiﬁed the Election Department would undertake research to determine if the person
identified a.é the notary was an actual notary at the time the petition was notarized. On examination
by Defendam Committce Members’ counsel, Mr. Gloria identified another petition si,gnéd by, the -
same notary which included a notary stamp. The Court finds these éix petitions were in substantial
compliance with the statute and should be counted.

The cases Plaintiff cites in support of her cause of action, Fiannaca v. Gill, 78 Nev. 337,372
P.2d 683 (1962) and Lundberg v. Koonts, 82 Nev, 360, 365, 418 P.2d 808 (1966), are inapplicable to
the facts presented here. These cases applied an earlier version of NRS 306.030 which provided that
every copy ﬁf a petition “shall be verified by at least one of the signers thereof.” The Court in those
cases was asked to determine the sufficiency of petitions if the circulators who verified the petition
were not also one of the signers. NRS 306.030 has been amended to climinate the requirement a
circulator verifying a petition also be a signer on the petition verified.

V. SIXfI‘H CAUSE OF ACTION
In her Sixth Cause of Action, Plainti{f asserts under NRS 293.1278, the recall petition should

have failed to qualify because the percentage of verified signatures from the random sample of 500
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signatures was only 84 percent. Plaintiff contends NRS 293.1278 provides for a petitian to be valid

the percentage of valid signatures from the random sample must be 90 percent or greater. Plaintiff = |-

thoroughly imisreads the statute as to what the 90 percent figure in the statute references and what

the statute requires.

NRS 293.1278(1) provides in pertingnt part: “If the certificates received by the Sscmtéry of o

State from all the county clerks establish that the number of valid signatures is less than 90 percent - |

of the requ{red number of registered voters, the petition shall be deemed to have failed to qualify,

and the Secretary of State shall immediately so notify the petitioners and the county clerks,”  This

statute is referring to the number of valid signatures after the random sample has been reviewed, the -
statistical number of valid signatures determined and that percentage of valid signatures applied to - :

the total number of signatures obtained. In this case, the random sample determined that 84 percent

of the signatures were valid. This percentage was then applied to the total of 2,717 signatures
submitted to determine the petition contained 2,282, 115 percent of the number needed.

V1. SEVENTH CAUSE OF ACTION

7 Plaintiff in her seventh causc of action challenges the receipt the City of North Las Vegas
Clcrk gave to the Committee members submitting the petition. NRSi 293.12758(1) provides: ‘
1. The county clerk shall issuc a receipt to any person who silbmité a petition for
the ‘;feriﬁcation of signatures or a petition, declaration of or acceptance of candidacy.
The receipt must state:
(a) The number of documents submitted;
{b) The number of pages of cach document; and
(c) The number of signaturcs which the person declares are on ‘Ehé petition.

Plaintiff argues that the receipt provided to the committee members only said “Approximately -

2,700 and did not give the exact number which Plaintiff contends the clerk “must” do. However,
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the statute clearly states that the clerk is to include on the receipt the number of signétures that the
person submitting the petition declares are on the petition. Ms. Andolina testified the Committee
members presenting the petition told her there was approximately 2,700 signatures on the petition,
Conscquently, the Court finds this wmp)ks with the statute and the use by com,mitzee“ members of
an approximate number did not undermine any purpose of the statute to ensure the integrity of the
recall process.

VIL. EIGHTH CAUSE OF ACTION

Plaintiff in her last cause of action contends that the “Remove Ramsey Now” Committee has

accepted contributions above the amount it is allowed to-accept pursuant to Article 2, Section 10 of
the Nevada Constitution and NRS 294A.100. Article 2, Section 10 limits contributions by any
“artificial or natural person” to “the campaign of any person for election to any office .. . to $5,000

for the primary and $5,000 for the general clection. NRS 294A.100 provides that a person shall not -

make or commit to make a contribution to a candidate for any office . . . in an amount which exceeds |

$5,000 for the primary election . . . and $5,000 for the general election . ... NRS.294A.005 defines

a candidate as a person who “files a declaration of candidacy,” “*files an acceptance of candidacy,”

~ “whose name appears on an official ballot at any election” or “received contributions in excess of

$100.”
Neither side raised or argued this issuc at the hearing. The Court finds a committee for recall
is not a person for election to an office under Article 2, Section 10, or an candidate for office under

NRS 294A.100. The Court agrees with Defendant Committee Members® contention thata

committee for recall, pursuant to NRS 294A 006, is “an organization that (1) receives any

contributions, makes any contributions (o candidates or persons or makes any expenditures that are
designed to affect the recall of a public officer; or (2) files a notice of intent to circulate the petition

for recall. Consequently, the Remove Ramsey Now Committee is not limited in the contributions it-
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reccives by either Article 2, Section 10 or NRS 294A.006.
| ORDER

AcéOrdingly, based upon the above findings and good cause appearing, IT IS HEREBY
ORDERED:

1. ?’Pctitionerl?iainxifffs'Cﬁmp!aim secking declaratory relief declaring that judges may not

be recalled under Article 2, Section 9 of the Nevada Constitution is DENIED;

2. Petitioner/Plaintiff’s Emergency Motion for Injunction is DENIED;

3 Petitioner/Piaimiff separate Complaint challenging the Recall Petition is DENIED.

IT IS FURTHER ORDERED that not sooner than 10 days, nor more than 20-days after the
date of this order, the City of North Las Vegas Clerk shall issuc a call for a special election in the |
jurisdiction in which Petitioner/Plaintiff was elected to determine whether the people will recall
Petitioner/Plaintiff as a Municipal Court Judge.

DATED this & day of July. 2015,

ERIC JOHNSON
DISTRICECOURT JUDGE

Ll
(]




10

1

12

14

15

16

24

ERIC JOHNSON
DISTRICT JUDGE
DEPARTMENT XX

CERTIFICATE OF SERVICE

I hereby certify that | served a copy of the foregoing via E-Service as follows:
CRAIG A. MUELLER, ESQ.

cmueller@mucllerhinds.com

Atrorney for Petitioner/Plaintiff

HONORABLE CATHERINE RAMSEY

NORTH LAS VEGAS MUNICIPAL JUDGLE

PATRICK G. BYRNE, ESQ.

RICHARD C. GORDON, ESQ.

pbyrne@swlaw.com

rgotdon@swlaw.com

Attarneys for Respondents/Defendants

THE CITY OF NORTH LLAS VEGAS and

BARBARA A. ANDOLINA, City Clerk of North Las Vegas

DOMINIC P. GENTILE, £:3Q.
ROSS J. MILLER, ESQ.
COLLEEN E. MCCARTY, ESQ.
dgentile@gentileeristalli.com
rmiller@gentilecristalli.com
emccarty@gentilecristalli.com

Attorneys for Respondents/Defendunts
BETTY HAMILTON, MICHAEL WILLIAM MORENO, and BOB BO{{GERSEN

Wzn&ka, Judicial Executive Assistant
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IN THE SUPREME COURT OF THE STATE OF NEVADA

OFFICE OF THE CLERK
DEMARIO EDWARD REED Supreme Court No. 67822
“Appellant, ' District Court Case No. C265189
V8. :
THE STATE OF NEVADA
Respondent.

—————————

NOTICE OF TRANSFER TO COURT OF APPEALS

TO: Hon. Jennifer P. Togliatti, District Judge
Demario Edward Reed ,
Clark County District Attorney \ Steven S. Owens, Chief Deputy Dlstruct Attorney ,
- Attorney General/Carson City \ Adam Paul Laxalt, Attorney General
Steven D. Grierson, Eighth District Court Clerk

Pursuaht to NRAP 17(b), the Supreme Court has decided to transfer this matter to the
Court of Appeals Accordingly, any filings in this matter from this date forward shall be
entitied "In the Court of Appeals of the State of Nevada." NRAP 17(e).

DATE: July 27,2015
Tracie Lindeman, Clerk of Court

By: Amanda Ingersoll
Chief Deputy Clerk

Notification List
Electronic
Clark County District Attorney \ Steven S. Owens, Chief Deputy District Attorney:
_Attorney General/Carson City \ Adam Paul Laxalt, Attorney General

Paper
Hon. Jennifer P. Togliatti, District Judge
Demario Edward Reed

~ Steven D. Grierson, Eighth District Court Clerk
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