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Steve Morris, Bar No. 1543
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Defendants.
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Email: sm@morrislawgroup.com CLERK OF THE COURT
Akke Levin, Bar No. 9102
Email: al@morrislawgroup.com
900 Bank of America Plaza
300 South Fourth Street
Las Vegas, Nevada 89101
Telephone: §702) 474-9400
Facsimile: (702) 474-9422
Attorneys for Defendant
DR Partners d/b/a Stephens
Media Group ‘
| DISTRICT COURT
o CLARK COUNTY, NEVADA
LAS VEGAS SUN, INC.,aNevada ) CaseNo. A-15-715008-B
corporation, ‘ ) Dept. No.: XI
L ) RENEWED MOTION TO
. Flaintitf, ) COMPEL ARBITRATION
DR PARTNERS, a Nevada General )
Partnership, d/b/a STEPHENS g DATE:
MEDIA GROUP; DOES 1-X, ) TIME:
)
)
)

}?efendant DR Partners d/b/a Stephens Media Group
("Stephens Media") hereby moves the Court, under NRS 38.221(1), for an
order compelling arbitration and for a stay of these judicial proceedings.
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|| foregoing Renewed Motion to Compel Arbitration on before the above-

This Motion is based on the papers and pleadings on file, the following
points and authorities, and any oral argument the Court may allow.

MORRIS LAW GROUP
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By: ‘ ‘
Steve Mo#is, Bar No. 1543
Akke Levin, Bar No. 9102
900 Bank of America Plaza
300 South Fourth Street
Las Vegas, Nevada 89101

Attorneys for Defendant DR Partners
d/b/a Stephens Media Group

NOTICE OF MOTION
PLEASE TAKE NOTICE that the undersigned will bring the

named Courtonthe 11 day of AUGUT , 2015 at the hour of
8:30A .o :
MORRIS LAW GROUP

Steve , Bar No. 1543

Akke Levin, Bar No. 9102
900 Bank of America Plaza
300 South Fourth Street
Las Vegas, Nevada 89101

Attorneys for Defendant Dr, Partners
d/b/a Stephens Media Group

Page 2 of 10

AA 248



MORRIS LAW GROUP

900 BANK OF AMERICA PLAZA - 300 SOUTH FOURTH STREET « 1 AS VEGAS, NEVADA 89101

702/474-9400 - FAX 702/474-9422

T EEE Y
® I 6 0k B B R S B B3I B EREHLBEDR

oI B T I I 2 - B

POINTS AND AUTHORITIES
1. INTRODUCTION

Las Vegas Sun Inc.'s First Amended Complaint is an example of
"creative" pleading to avoid its obligation to submit its claim that it has been
underpaid annual profits payments under Appendix D of the 2005
Amended JOA to arbitration. Although the financial dispute between the
parties has been disingenuously recharacterized and pleaded as a
"justiciable controversy" as to the "meaning" of section 4.2 and "the
obligations it places on the Parties' performance” of the 2005 Amended and
Restated Agréement ("JOA"), the fact is that the Sun wants the Court to
declare, as a matter of law, that it has been underpaid several million dollars
in annual profits since 2005. |

The Sun is asking the Court to rule that under the alleged "plain
language of section 4.2" that requires the parties to "each bear their
respective editorial costs,” Stephens Media cannot treat its editorial costs it
bears as a business expense when calculating EBITDA "for purposes of
determining the Annual Profits Payment owed to Las Vegas Sun, Inc."
Compl. ] 26; First Am. Compl 1 20, 26. But the Court cantiot make this
determination in a vacuum without also interpreting Appendix D, which
sets out how the Sun's annual compensation is determined. The parties
agreed to have an arbitrator—not a court—decide compensation disputes
under the commercial arbitration rules of the American Arbitration
Association ("AAA").

At best, the alleged "justiciable controversy" as to the meaning of
section 4.2 is a false controversy. This is a computation diépute that is
indisputably subject to arbitration under Appendix D. If, as the Sun
contends, section 4.2 is "explicit” and its language "plain,” then why couldn't
it ask the arbitrator to confirm its reading during the arbitration process?

Page 3 of 10
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Any Court interference with the merits of the dispute would deprive
Stephens Media of the mutually bargained-for benefits of arbitration and
result in an impermissible judicial determination of the merits of the
dispute. See Steelworkers v. Am. Mfg. Co., 363 US 564, 569 (1960) ("When the
judiciary undertakes to determine the merits of a grievance under the guise
of interpreting the . . . collective bargaining agreements, it usurps a function
which under that regime is entrusted to the arbitration tribunal”).

The Court should reject the Sun's theatrical pleading to avoid
arbitration, compel arbitration, and stay this case until an arbitration award
has been entered.

II. ARGUMENT

A. The Arbitration Agreement Covers the Claim for Declaratory
Relief." :

) Arbitration clauses should be liberally construed to provide the
parties with the benefits of arbitration they bargained for. Kindred v. Dist.
Ct., 116 Nev. 405, 996 P.2d 903, 907 (2000). All doubts “concerning the
arbitrability of the subject maiter of a dispute” should be decided "in favor of
arbitration." Int'l Ass'n of Firefighters v. City of Las Vegas, 104 Nev. 615, 618,
764 P.2d 478, 480 (1988); Pacificare of Nevada, Inc. v. Rogers, 127 Nev. _n.3,
266 P.3d 596, 600 n.3 (2011) (holding same).

Here, the arbitration agreement of the JOA provides, in relevant
part:

If . .. there is a dispute between Sun and the Review-Journal as
to amounts owed to Sun and they are not able to resolve the
dispute within 30 days, they shall select a certified public
accountant to arbitrate the dispute. The arbitration shall be
conducted according to the commercial arbitration rules of the
American Arbitration Association ["AAA"], including such rules

' There is no dispute between the parties that a valid arbitration agreement
exists. The parties only dispute the scope of the arbitration clause.

Page 4 of 10
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for the selection of a single arbitrator if Sun and the Review-
Journal are not able to agree upon an arbitrator. .

JOA App. D at 20. ‘ ‘
* Thus, the arbitration clause covers all disputes about the Las

Vegas Sun's compensation; not just factual disputes about the calculation of
the amounts owed. If the parties had meant to leave legal issues relevant to
compensation disputes to the Court, they could have done so, as in
Countrywide Home Loans, Inc. v. Mortg. Guar. Ins. Corp., where the parties' "'

arbitration agreement provided:

[A]ll controversies, disputes, or other assertions of liability or
rights arising out of or relating to this Policy, including the
breach, interpretation or construction thereof, shall be settled by
arbitration. Notwithstanding the foregoing, [IMGIC] or
[Countrywide] both retain the right to seek a declaratory
judgment from a court of competent jurisdiction on matters of

interpretation of the [Flow] Policy.
642 F.3d 849, 851 (9th Cir. 2011) (emphasis added).

Here, by contrast, the arbitration clause of the JOA does not
provide for a right to seek a declaratory judgment in court. Such right
cannot be read into the arbitration clause. See Reno Club v. Young Inv. Co., 64
Nev. 312, 324, 182 P.2d 1011, 1017 (1947) (“The Court has no power by
interpretation to engraft on a contract a limitation inconsistent with the
apparent object of the parties , . .. Neither a court of law nor a court of
équity can interpolatein a contract what the contract does not contain.").

The parties agreed to arbitrate under the commercial arbitration
rules of the American Arbitration Association ("AAA"). These rules give the
arbitrator the express authority "to determine the existence or validity of a
contract of which an arbitration clause forms a part.” AAA Rule R-7(b).
Nothing in the arbitration clause limits the arbitrator to entering a monetary
award, as the Sun mistakenly contends. Hrg. Tr. at 5 (on file). Thus, any
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question as to the meaning of contract provisions that may bear on
compensation disputes is for the arbitrator to decide, not the Court. See
Benson Pump Co. v. South Cent. Pool Supply, Inc., 325 F. Supp. 2d 1152 (D.
Nev. 2004) (the "interpretation of the underlying contract is an issue for the
[independent auditor] to decide, even though contract construction is
generally a question of law"); see also Nitro-Lift Techs., LLC v. Howard, 568 US
__, —,1338.Ct. 500, 503 (2012) ("the validity of the remainder of the
contract (if the arbitration provision is valid) is for the arbitrator to decide").

1. The Alleged "Justiciable Controversy" Over the Meamng
of § 4.2 is Subject to Arbitration,

"Whether a particular claim is arbitrable depends not upon the
characterization of the claim, but upon the relationship of the claim to the
subject matter of the arbitration clause.” In re Oil Spill By Amoco Cadiz, etc.,
659 F. 2d 789, 794 (7th Cir. 1981) (emphasis added). "Were the rule
otherwise, a party could frustrate any agreement to arbitrate simply by the
manner in which it framed its claims." Id. (citations omitted); accord Phillips
v. Parker, 106 Nev, 415, 418, 794 P.2d 716, 718 (1990) (compelling arbitration
despite the plaintiff's "clear effort to avoid the [arbitration] agréemeht“ by
amending his complaint to plead only tort claims where the amended
complaint was in part "dependent upon the terms of the agreement"
cbntajrﬁng the arbitration clause).” o

Here, the Sun alleges a "justiciable controversy" exists between
the parties as to "whether Section 4.2 of the 2005 Amended JOA requires
Defendant to bear its respective [sic] editorial costs.” First Am. Compl. ] 25;

* During argument on Plaintiffs' Motion for Leave to File First Amended
Complaint, counsel for Plaintiff made much about the factual distinctions
between Phillips and this case. Hrg. Tr. at 4. In so doing; the Sun misses the
point that in Phillips, as here, the plaintiff tried to avoid its agreement to
arbitrate by "creative” repleading of his complaint.

Page 6 of 10

AA 252




MORRIS LAW GROUP

900 BANK OF AMERICA PLAZA - 300 SOUTH FOURTH STREET - LAS VEGAS, NEVADA 89101

702/474-9400 - FAX 702/474-422

C 0 N9 OO ok WO e

B~ T B .~ R - T TR . TN - S S OV S SUU VU
mqmm;&mm»cmmqmm;agsg

see also id. 9 26 ("A justiciable controversy exists . . . as to the meaning and
inférpretation of Section 4.2 . .. ."). Section 4.2 provides that "Review-
Journal and the Sun shall each bear their own respective editorial costs and
shall establish whatever budgets each deems appropriate.” First Am.
Compl. Ex. 2 JOA § 4.2). Apparently, they have done so.

} According to the Sun's own allegations, this alleged "justiciable
controversy" is directly related to the compensation dispute that Appendix |
D addresses, which is undisputedly subject to arbitration. Although the Sun
endeavors to avoid Appendix D of the JOA by omitting to acknowledge it,
the Sun is seeking a declaration that Section 4.2 does not permit the Review
Journal to deduct its editorial costs in calculating EBITDA. Seeid. 126 ("A
justiciable controversy exists . . . as to the meaning . . . of Section 4.2 and the
obligations it places upon the parties' performance under the [] JOA"). The
Sun does not merely ask for a judicial "interpretation” of Section 4.2; it seeks
a determination of all of its "rights . . . as to these justiciable controversies
concerning the terms and conditions of the 2005 Amended JOA"—not just
Section 4.2. Id. { 27 (emphasis added); see also id. at 5 (Prayer for Relief § A)
(seeking a "Declaratory Judgment . .. determining and declaring Plaintiff's
rights . . . under the [] JOA"). :

| The Court cannot declare the parties' rights under the JOA
without considering Appendix D and engaging in an accounting analysis,
which is not a judicial function. To be sure, Section 4.2 is not even
concerned with the Sun's compensation: it is part of Article 4, which
addresses "News and Editorial Copy, Features And Services." Id. Ex. 2 JOA
at 2). The Sun's compensation is addressed in Article 7 ("Payment") and
Appendix D of the JOA. Appendix D requires, inter alia, that "EBITDA be
calculated in a manner consistent with the computation of 'Retention’ as that
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line item appears on the profits and loss statement for Stephens Media
Group for the period ended [sic] December 31, 2004." ‘App. D of JOA at 19,

Thus, Section 4.2—if it must be considered at all—must be read
in context with the compensation terms of Appendix D of the JOA. See
Galardi v. Naples Polaris, LLC, 129 Nev. Adv. Op. 33, 301 P.3d 364 (2013)
("Contract interpretation strives to discern and give effect to the parties’
intended meaning [] Words derive meaning from usage and context")
(internal citation omitted). There is no reason why an arbitrator cannot be
entrusted with interpreting (what the Sun calls) "the plain language of
Section 4.2" if necessary to the parties' compensation dispute. First Am.
Compl. 1 20. That is what the law requires, and it is what the parties
bargained. for in 2005. The Court cannot determine the Sun's rights under
the JOA without engaging in a comprehensive accounting analysis under
Appendix D and thereby displacing the arbitrator's role and exclusive
juriédiction.

2. The Meaning of § 4.2 of the JOA is a False Issue.

Courts should be skeptical of amendments to complaints that are
designed to avoid arbitration. See Phillips, 106 Nev. at 418,794 P.2d at 718
(amended complaint was a "clear effort to avoid the [arbitration]

agreement"); cf. Soebbing v, Carpet Barn, Inc., 109 Nev. 78, 84, 847 P.2d 731,

736 (1993) ("courts should be cautious of . . . amendments alleging meritless
claims in an attempt to save a case from summary judgment”).

The Las Vegas Sun's First Amended Complaint is a clear attempt
to avoid the arbitration clause. In its initial complaint, the Sun took the
position that Section 4.2 is clear, alleging that it "states explicitly that the
LVR] and The Sun" are to "bear their own respective editorial costs." Compl.
g 18. It sought a declaratory judgment "as to the relationship between the
responsibilities of the parties to bear their own editorial costs and the
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calculation of EBITDA for purposes of determining the Annual Profits
Payment owed to Las Vegas Sun, Inc." Id. § 26 (emphasis added).

The First Amended Complaint presents a legal issue to the Court
that did not arise until after the Court compelled arbitration. There is no
genuine dispute as to the meaning of Section 4.2 of the JOA. The issue is
whether Stephens Media may treat its editorial costs as an expense in
calculating annual profits and applying EBITDA, which determines the
Sun's compensation. At best, Section 4.2 is ancillary to the compensation
&ispute that is unmistakably subject to arbitration. The Sun's attempt to
create a "non-issue” by re-pleading is nothing more than an attempt to avoid
the arbitration clause, as it was in Phillips v. Parker, supra. 1t failed there, and
it should fail here.

III. CONCLUSION
For the reasons stated above and those in Stephens Media's

initial motion papers, the Court should compel arbitration and stay thege
judicial proceedings until the arbitrator has entered an award, as the parties
intended when they executed the JOA 10 years ago.

MORRIS LAW GROUP

By:
y Steve N%Sr No. 1543

Akke Levin, Bar No. 9102
900 Bank of America Plaza
300 South Fourth Street
Las Vegas, Nevada 89101

Attomegfs for Defendant DR Partners
d/b/a Stephens Media Group
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- CERTIFICATE OF SERVICE
Pursuart to Nev. R. Civ. P, 5(b)(2)(D) and E.D.C.R. 8.05, I certify
that I am an employee of MORRIS LAW GROUP and that on the date
below, I caused the following documents to be served via the Court's
Odyssey E-Filing system: RENEWED MOTION TO COMPEL
ARBITRATION. The date and time of the electronic proof' of service is in
place of the date and place of deposit in the mail.

TO:

Lewis Roca Rothgerber LLP

Leif Reid Ireid@lrrlaw.com
Kristen Martini kmartini@lrrlaw.com

Moran Brandon Bendavid Moran

John Moran ;ohn.ggran@mg g_r_xiau,ﬁ;;m gg

Jeffrey Bendavid j.be
DATED this mthday of July, 2015.

By
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Electronically Filed
07/40/2015 01:55:10 PM

& LEIF REID, ESOQ. i ¥ L

Nevada Bar No. 5750

KRISTEN L. MARTINI, ESQ. CLERK OF THE COURT
Nevada Bar No. 11272
LEWIS ROCA ROTHGERBER LLP
50 West Liberty Street, Suite 410
Reno, Nevada 89501
Telephone: (775) 823-2900
Fax: (775) 823-2929
Ireid@lrlaw.com
kmartimi@rrtaw.com
JOHN T. MORAN, JR., ESQ.
Nevada Bar No. 2271
JEFFERY A. BENDAVID, ESQ.
Nevada Bar No. 6220
MORAN BRANDON BENDAVID MORAN
630 South 4th Street
Las Vegas, Nevada §9101
Telephone: (702) 384-8424
john.moran@moraniawfirm.com
J-.bendavid@moranlawfirm.com
Artorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
| LAS VEGAS SUN, INC., 4 Nevada
Corporation, CASE NO.: A-15-715008-B
Plaintiff, DEPT.: XI

VS, PLAINTIFF’S MOTION FOR

SUMMARY JUDGMENT ON
DR PARTNERS, a Nevada General PLAINTIFF’S DECLARATORY
Partnership, d/b/a STEPHENS MEDIA RELIEF ACTION
GROUP; DOES I-X, inclusive, ‘

HearingDate: 8/11/15

Defendants. Hearing Time: g.50am

Plaintiff Las Vegas Sun, Inc. (the “Sun”), through counsel of Lewis Roca Rothgerber
LLP and Moran Brandon Bendavid Moran, moves this Court for an Order granting summary
judgment in favor of the Sun on the Sun’s First Amended Complaint. This Motion is made
pursuant to Nevada Rule of Civil Procedure 56(a) and is based upon the following Memorandum
(Hf
1rf
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of Points and Authorities, the pleadings and papers on file herein, and any argument that this
Court entertains.

DATED this 10th day of July, 2015.
LEWIS ROCA ROTHGERBER LLP

BY: /s/E. Leif Reid
E.LEIF RE
KRISTEN L. MARTINI
50 West Liberty Street, Suite 410
Reno, Nevada 89501

In Association With:

JOHN T. MORAN, JR., ESQ.
JEFFERY A. BENDAVID, ESQ.
630 South 4th Street

Las Vegas, Nevada 89101
Attorneys for Plaintiff

PLEASE TAKE NOTICE that Defendants will bring the above and foregoing motion on
for decision on the _11 day of _August , 2015, in Department X1, Judge

Gunzalez, of the above-entitled Court, 200 Lewis Avenue, Las Vegas, Nevada 89155.
Dated this 10th day of July, 2015.
LEWIS ROCA ROTHGERBER LLP

BY: /s E. Leif Reid
E. LEIF REID
KRISTEN I.. MARTINI
50 'West Liberty Street, Suite 410
Reno, Nevada 89501

In Association With:

JOHN T. MORAN, JR., ESQ.
JEFFERY A. BENDAVID, ESQ.
630 South 4th Strest

Las Vegas, Nevada 89101

Atrorneys for Plaintiff’
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The Sun seeks summary judgment on its First Amended Complaint for declaratory relief.
The Sun initisted this declaratory relief action pursuant to NRS 30.040 due to a controversy
between the Sun and DR Partners regarding the meaning of, and obligations imposed by, Section
4.2 of the 2005 Amended and Restated [Operating] Agreement (the “2005 JOA™). No genuine
issue of material fact exists. Therefore, the 2005 JOA must be enforced according to its plain
meaning and the parties should be declared obligated to bear their own editorial costs, without
qualification or exception. Ignoring Section 4.2%s clear language and permitting DR Partners to
uﬁilaterally deduct its news and editorial expenses as chargeable to the 2005 JOA nullifies
Section 4.2 and forces the Sun to underwrite a portion of DR Partners’ news and editorial
expenses. For these reasons, as further explained below, an Order granting summary judgment
in favor of the Sun on its First Amended Complaint is warranted as a matter of law.

1. STATEMENT OF UNDISPUTED MATERIAL FACTS.

In June 1989, the Sun and DR Partners’ predecessor-in-interest, Donrey of Nevada, Ine.,
entered into a joint operating agreement (the “1989 JOA™). See generally First Am. Compl,
(“FAC”) at Ex. 1. The parties entered into the 1989 JOA in accordance with the Newspaper
Preservation Act of 1970. See id. at 1-4; 15 U.S.C. §8§ 1801-04 (authorizing the formation of
joint operating agreements among competing newspaper operations within the same market
area).

Pursuant to the 1989 JOA, together the parties operated separate daily news publications.
See 'gerzeralbw FAC at Ex. 1. The 1989 JOA specifically discussed how the parties were to share
and allocate the news and editorial costs related to their separate news operations. I § 4.2,
Under Section 4.2 of the 1989 JOA, entitled “News and Fditorial Allocations,” both parties'
news and editorial expenses were explicitly approved deductions from the parties’ joint
operations. Section 4.2 of the 1989 JOA read as follows:

The Review-Journal and the Sun shall establish, in accordance
with the provisions of Appendix A g‘ggachad hereto and made a part

hereof by mfezrence g,b,g mounfs Q e allocated tg Agency
Expense, a affer 1, fo m.nmm.ﬁémﬁ@i
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Id (emphasis added). Under this 1989 provision the Sun was allocated a minimum amount of
funds for editorial expenses and compensated on 2 monthly basis for its editorial costs. See id at
App’x A § AL

In 2003, the Sun and DR Partners (as Donrey of Nevada, Inc.’s, successor-in-interest)
rencgotiated and restated their 1989 agreement. They did so in the form of the 2005 Amended
and Restated [Joint Operating] Agreement, ie., the 2005 JOA. See generally FAC at Ex. 2.
While the parties to the 1989 JOA had previously shared news and editorial expenses in
accordance with the allocation formula set forth in Appendix A, Section A.1., the Sun and DR

Partners changed that provision, and several related provisions, during their 2005 amendment:

\they agreed in that 2005 amendment that cach party would bear their own editorial costs. See

FACatEx. 1§42
Section 4.2 was changed in the 2005 JOA to read as follow:

News and Editorial Allocations. The Review-Journal and the Sun

shall esch bear their own respective editorial costs and shall

establish whatever budgets each deems appropriate.
Id (second emphasis added). In conformance with this amended Section 4.2, every other
reference to the parties” previous method of sharing editorial costs, and reference to those costs |
as a joint expense before EBITDA was caloulated, was deleted from the parties’ amended and
restated agreement. These amendments were effective June 10, 2003, See FAC, Bx. 2at 1. The
Sun initiated this declaratory relief action on March 10, 2015. See generally Compl.
I.  STANDARD OF REVIEW.

Nevada Rule of Civil Procedure 56(a) provides, in pertinent part,

A party seeking to . . . obtain a declaratory judgment may, at any

time after the expiration of 20 days from the commencement of the

action . . . , move with or without supporting affidavits for a

summary judgment in the party’s favor upon all or any part

thereof.
Summary judgment is appropriate when the pleadings and other evidence on file, construed in a
light most favorable to the non-moving party, demonstrate that no genuine issue as to any
material fact remains and the moving party is entitled to judgment as & matter of law. NRCP

56(c);, Waood v. Safeway, 121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005). A factual dispute is
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genuine “when the evidence is such that a rational trier of fact could return a verdict for the non-
moving party.” Jd

The Nevada Supreme Court has approved summary judgment as the appropriate
procedural mechanism to resolve a declaratory relief action where the facts are not in dispute and
the issue is one of contract interpretation, i.e., a question of law. See, e.g., Galardi v. Naples
Polaris, LLC, 129 Nev. Adv. Op. 33, __, 301 P.3d 364, 366 (May 16, 2013) (“[I]un the absence
of ambiguity or other factual complexities, conﬁact interpretation presents a question of law that
the district court may decide on summary judgment.”) (alteration in original) (internal quotations
omitted); see also Sheehan & Sheehan v. Nelson Matley & Co., 121 Nev. 481, 486, 117 P.3d
219, 223 (2005) (stating that the construction of a contractual term is a question of law).
HIL. SUMMARY JUDGMENT IN FAVOR OF THE SUN IS WARRANTED.

DR Partners previously argued to this Court that Section 4.2 is unambiguous and agreed
that the parties must bear their own editorial costs. E.g, Tr. of Proceedings 5:22-6:22 (June 9,
2015y (“Tr.) (Where DR Partners admitted that the provision is “perfectly clear” and agreed that
“[i]t says each party shall bear its own editorial costs and that has been done™); Def’s Opp’n to
PltE.’s Mot. for Leave to File First Am. Compl. on Order Shortening Time 6-7 (“Def.’s Opp'n to
Mot. for Leave™) (where DR Partners asserted that it has borne its own editorial expenses).
However, DR Partners has continued to simultaneously argue that Section 4.2 means something
different, inferring that Section 4.2 is ambiguous, and stemming the instant declaratory relief
action.

More specifically, DR Partners has argued that, although Section 4.2 plainly states that

each party shall bear its own editorial costs, Section 4.2 does not prohibit DR Partners from

' including its editorial costs “as an expense of operations [under the 2005 JOA] for accounting

purposes, such as in calculating EBITDA,” as the parties previously did under the 1989 JOA. Tr.
at 5:22-6:22; Def.’s Opp’n to Mot. for Leave 6-7. DR Partners cites to Appendix D of the JOA
to support this interpretation of Section 4.2. Tr. at 6:5-22; Def.'s Opp’n to Mot. for Leave 7.

The portion of Appendix D) on which DR Partners specifically relies provides as follows:

The Parties intend that EBITDA be caleulated in a2 manner
consistent with the computation of “Retention” as that line item

e 61862261
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appears on the profit and loss statement for Stephens Media Group
for the period ended December 31, 2004,

FAC,Ex.2at19.

According to DR Partners, this sentence somehow modifies Section 4.2°s unequivocal

| directive that each party “shall bear their own respective editorial costs,” as well as all of the

other changes that were made to the 2005 JOA to account for this change. See Tr. at 6:5-22;
Def.’s Opp'ni to Mot. for Leave 7. DR Partners’ reliance on this sentence in Appendix D even
ignores the second paragraph of the same 2005 Appendix D, which explicitly forbids the
inclusion of editorial costs as an expeuse 1 the JOA and which provision is consistent with the‘
language and intent of Section 4.2. DR Partners” argument is made in error and its interpretation
of Section 4.2 is unreasonable. Section 4.2 is not ambiguous. It clearly requires each party to
bear its own editorial costs—without exception.

Even examining the 2005 JOA as if it were an ambiguous contract, the result is the same.
Whether a confract is ambiguous is, like general issues of contract interpretation, a question of
law appropriately decided by the district court. Galardi v. Naples Polaris, LEC, 129 Nev. Adv.
Op. 33 . 301 P.3d 364, 366 (May 16, 2013). The fact that the parties disagree as to the

interpretation of a contract term does not render the contract ambiguous. fd

fgp—

An ambiguous contract is one that is “obscure in meaning through indefiniteness of
expression, or having a double meaning,” where both interpretations are reasonable. Id (internal
quotations omitted); Agric. Aviation Eng’g Co. v. Bd. of Clark Cnty., 106 Nev. 396, 398, 794
P.2d 710, 712 (1990) (holding that an ambiguity existed in the contract because the paragraphs in |
question were “reasonably susceptible to different constructions or interpretations™. When
examining a contract for ambiguity, the document must be considered as a whole, not in isolated
parts, also bearing the apparent purpose of the contract in mind. 17A C.J.S. Contracts § 387
(updated June 2015). Courts will begin with the plain language of the contract, construing it in
harmony with the plain and generally accepted meaning of the words used, with reference to all
of the agreement’s provisions, and solely looking to the face of the agreement. 11 Williston on

Contracts § 30:5 (4th ed. updated May 2015).
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Despite DR Partoers” inference otherwise, the 2005 JOA is not ambiguous with respect to

the parties’ new obligation to bear their own editorial costs. When considering the 2005 JOA as

| a whole, Section 4.2°s mandate that each party bear its own editorial costs wholly comports with

the portion of Appendix D relied upon by DR Partners. No obscure meaning through

indefiniteness, contradiction, or otherwise is found within the 2005 JOA.

Appendix D’s articulation that “EBITDA shall be caleulated in a

the computation of ‘Retention’ as that line item appears on the profit and loss statement for

Stephens Media Group for the period ended December 31, 2004,” neither requires nor suggests
that the inputs to the formula for calculating Retention in 2004 (e.g., editorial costs) remain
consistent or unchanged when calculating EBITDA. See FAC, Ex. 2 at 13 (emphasis added).
Appendix D’s articulation regarding the caloulation of EBITDA in a manner consistent with the
computation of “Retention”™ merely requires that the method of calculating EBITDA remain

consistent with the method used to calculate Retention in 2004. Logic and reason prove the

verity of this proposition.'

More specifically, it would be unreasonable and impractical for the 2005 JOA to demand
that the inputs that were used in the formula for calculating Retention in 2004 be identically
applied during the entire duration of the 2005 JOA. Throughout the decades-long relationship
between the Sun and DR Partners contemplated by the 2005 JOA, it is guaranteed that the inputs
used to compute Retention in 2004 would not remain the same. New and eliminated expenses
must be accounted for. This is particularly true when the 2005 JOA explicitly prohibits editorial
costs as a chargeable joint operating expense. To hold otherwise would be to read the 2005 JOA
as mandating that the calculation of EBITDA be based on a preset formula that contains
disallowed expenses and fails to include new, permitted expenses. This interpretation is entirely

unreasotrable. DR Partners” conflation of the manner of computing Retention and EBITDA with

| the inputs appropriate to include in the formula to caleulate Retention and EBITDA is improper.

! While the actual calculation of EBITDA, itself, may be a matter for arbitration, all agree that
the actual calculation is not the issue before this Court now. Instead, the issue before this Court
whether Section 4.2 directs the parties to bear their own editorial fees in all respects, which
necessarily includes rejecting DR Partners’ position that Section 4.2 allows DR Partners to
include its editorial costs as a chargeable expense and proper input to the EBITDA/2004
Retention formula.
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As clearly laid out in Section 4.2 and other elements of the 2005 JOA, including Appendix D,
neither party’s news and editorial costs can be deducted as inpu.ts (ie., expenses) under the 2005
JOA.

The unreasonableness of DR Pariuers’ interprefation of these provisions is further
emphasized by taking a broader look at Appendix D. From the outset, Appendix D provides that
the fiscal year under the 2005 JOA begins on April 1, 2005. FAC, Ex. 2 at 18. The next
paragraph of Appendix D provides that when calculating EBITDA for any period that includes
earnings prior to the April 1, 2005 (the start of the fiscal year under the 2005 JOA), “such

have been otherwise

earnings shall not be reduced by
deducted from earnings under section A.l of Appendix A . . . of the 1989 Agreement” Id

{emphasis added). Those amounts referenced whick “may have been otherwise deduced from.
earnings under section A.1 of Appendix A . . . of the 1989 Agreement”™ include the editorial costs
that were previously shared by the parties. See FAC, Ex. 1 at App’x A § A.1 & Ex. 1 § 4.2.
Those costs, however, are no longer allowed to be included to reduce any earnings under the
2005 JOA. In line with the new Appendix D’s prohibition on reducing eamings that were
previously allowed under Section A.l. of the 1989 JOA, the new Appendix A of the JOA
“Intentionatly omit{s]” the former subsection A.1. I, Ex. 2 at App’x A § AL

Section 4.2 and Appendix D of the 2005 JOA parallel and complement each other in
iterating and reiterating the requirement that each party bear its own editorial costs. Nothing in
Appendix I} requires or even suggests that the inputs used in the formula for calculating
Retention in 2004, including editorial costs, be applied now in calculating EBITDA. See FAC,
Ex. 2 at 13 (emphasis added). Any suggestion otherwise is simply not reasonable. For DR
Partners’ argument to prevail based on a single sentence in Appendix D, all of Section 4,2 must
be nullified and all of the intentionally-omitted portions of the 1989 JOA must be reinstated. DR
Partners’ argument further requires the Court to ignore the opening paragraphs of Appendix I,
in total, which clearly disallow news and editorial expenses as chargeable to the 2005 JOA.

Instead, the reasonable reading of the “Retention™ language from Appendix D that is

relied upon by DR Partners is that the parties are required to use the same method, ie., formula,
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for calculating EBITDA as was used to calculate Retention in 2004: not that they are required to
use the same inputs that were used in the Retention formula in 2004, which are specifically
detailed elsewhere in the 2005 JOA. Only this interpretation harmonizes all portions of the JOA.
Section 4.2 is not “obscure in meaning through indefiniteness of express, or having a double
meaning.” See Galardi v. Naples Polaris, LLC, 129 Nev. Adv. Op. 33, ___, 301 P.3d 364, 366
(May 16, 2013); Parman v. Petricciani, 70 Nev. 427, 430-432, 272 P.2d 492, 493-94 (1954)
(holding that when one party’s interpretation of the contract is unreasonable, the contract
contains no ambiguity). ;

For these reasons, the 2005 JOA is not ambiguous. Because the 2005 JOA is
unambiguous, it must be construed on its face, and according to its plain language. See The
Power Co. v. Henry, 130 Nev. Adv. Op. 21, __ , 321 P.3d 858 (March 27, 2014); Sheehan &
Sheehan v. Nelson Malley & Co., 121 Nev. 481, 487-88, 117 P.3d 219, 223-224 (2005), The
parties’ intent is determined solely from the language of the 2005 JOA, without reference beyond :
its four corners, see Ringle v. Bruton, 120 Nev. 82, 93, 86 P.3d 1032, 1038 (2004); 17A C.J.8.
Contracts § 394 (updated June 2015), and the 2005 JOA must be enforced as written. Buzz Stew,
LLC v. City of N. Las Vegas, 131 Nev. Adv. Op. 1, ___, 341 P.3d 646, 650 (Jan. 29, 2015).

Section 4.2 of the 2008 JOA is plain on its face. The Sun and DR Partners agreed that
each would bear its own editorial costs. There is no exception contained in Sec-tfdn 4.2 or
anywhere else in the 2005 JOA. There is no qualification. Neither party is permitted to charge
its editorial costs against the 2003 JOA in any instance. This prohibition is absolute. An Order
declaring the plain meaning of Section 4.2 as set forth above is proper.

Iv. CONCLUSION.

Summary judgment in favor of the Sun on its First Amended Complaint is warrantéd asa
matier of law. There are no material facts in dispute. The 2005 JOA is unambiguous. A plain
reading of Section 4.2 directs that each party bear its own editorial costs. Nothing in Section 4.2
i
{1
Iy
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or any other part of the 2005 JOA modifies this directive or otherwise permits DR Partners to
expense its editorial costs against the 2005 JOA. An Order declaring the parties’ rights and

obligations in this regard is appropriate,
DATED this 10th day of July, 2015.

-10-

LEWIS ROCA ROTHGERBER LLP

BY: _/s/E, Leif Reid
E. LEIF REID
KRISTEN L. MARTINI
50 West Liberty Street, Suite 410
Reno, Nevada 89501

In Association With:

JOHN T. MORAN, JR., ESQ.
JEFFERY A. BENDAVID, ESQ.
630 South 4th Street

Las Vegas, Nevada 89101

Attorneys for Plaintiff
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Pursuant to Nevada Rule of Civil Procedure 5(b), I certify that T am an employee of

LEWIS ROCA ROTHGERBER LLP, and that on July 10, 2015, 1 caused the foreg‘birtg

DECLARATORY RELIEF ACTION to be served:

X_ by electronically filing the foregoing with the Wiznet electronic filing
system, which will send a notice of electronic filing to the following:

Steve Morris

Akke Levin

Morris Law Group

900 Bank of America Plaza

300 South Fourth Street

Las Vegas, Nevada 89101
Email: sm{@morrislawgroup.com
Email: al@morrislawgroup.com

/5! Laura 1. Heath
Laura J. Heath

11~

F SERY

by placing an original or true copy thereof in a sealed envelope placed for
collection and mailing in the United States Mail at Reno, Nevada, postage
prepaid, following ordinary business practices, addressed as follows:

by placing an original or true copy thereof in a sealed envelope and causing
the same to be personally hand-delivered, addressed as follows:

Jeffrey Bendavid, Esq.

Moran Brandon Bendavid Moran

630 South 4th Sireet

Las Vegas, Nevada 89101

Email: j.bendavid@moranlawfirm.com
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Electronically Filed

07/17/2015 08:58:54 AM
MSTY . 1 Borinrnnr
MORRIS LAW GROUP CRK OF THE COURT
Steve Morris, Bar No. 1543 CLERK©
Email: sm@morrislawgroup.com
Akke Levin, Bar No. 9102
Email: al@morrislawgroup.com
900 Bank of America Plaza
300 South Fourth Street
Las Vegas, Nevada 89101
Telephone: (702) 474-9400
Facsimile: (702) 474-9422
Attorneys for Defendant
DR Partners d/b/a Stephens
Media Group
DISTRICT COURT
CLARK COUNTY, NEVADA
LAS VEGAS SUN, INC., a Nevada ) Case No.: A-15-715008-B
Corporation, } Dept. No.: XI
’ Plaintiff, ) : -
VS, : ) MOTION TO STAY
- ) AND
DR PARTNERS, a Nevada General ) APPLICATION FOR ORDER
Partnership, d/b/a STEPHENS ) SHORTENING TIME AND
MEDIA GROUP; DOES 1-X, ) ORDER SHORTENING TIME
inclusive, ) \
' ' )
‘ Defendants. ) DATE:
) TIME:
)

Defendant DR Partners d/b/a Stephens Media Group
L("Stephf;ns Media") heréby moves the Court to stay these proceedings,
including briefingvon Las Vegas Sun Inc.'s Motion for Summary Judgment,
unt]l after the Court renders a final decision on Stephens Media's Renewed
Motion to Compel Arbitration. This Motion is based on NRS 38.221(6), the
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papers and pleadings on ﬁlé, the following points and authorities, and any

oral argument the Court may allow.
MORRIS LAW GROUP

A}

By:

Steve M{}r No. 1543
Akke Levi Bar No. 9102
900 Bank of America Plaza
300 South Fourth Street
Las Vegas, Nevada 89101

Attorneys for Defendant
DR Partners d/b/a Stephens
- Media Group

DECLARATION OF AKKE LEVIN IN SUPPORT OF
APPLICATION FOR ORDER SHORTENING TIME

I, Akke Levin, declare as follows:
1. Taman attomey with Morris Law Group. I have personal

knowledge ‘of the facts stated in this declaration. I would be competent to
51 testify to them if called upon to do so.

| 2. OnJuly 10, 2015, Stephens Media filed its Renewed
Motion to Compel Arbitration ("Renewed MTC") of Las Vegas Sun's claim
for Declaratory Relief. That same day, Las Vegas Sun filed a Motion for
Summary Judgment ("MS]"} on its claim for Declaratory Relief. Both

| motions are currently set for hearing on Auguét 11, 2015.

3. Good cause exists for shortening the time for hearing on

| this Motion to Stay. Stephens Media's opposition to the MS] is due July 27,
2015. If this Motion to Stay is set on the regular calendar, Stephens Media
would be required to file an opposition to the MS] before the Court has
heard argument or entered a final decision on the Renewed MTC. The
purpose of Stephe;hs Media's Renewed MTC would be defeated if Stephens

‘Page20f8
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Media were required to simultaneously defend itself against the merits of

the Sun's claim in Court.
4. This Motion to Stay is brought in good faith and not to

 unduly delay the proceedings.
I declare under penalty of perjury under the laws of the State of

Nevada that the foregoing is true and correct.

Executed on the \S% day of ) S‘LB , 2015

Akke Levigem——

ORDER SHORTENING TIME
Upon application of counsel and good cause appearing,
IT IS HEREBY ORDERED that the hearmg on this Motion to

Stay is shortened to JLB Qég%ﬁ , 2015 af ./pm.
- 2015

Dated: July

Submitted by:
MORRIS LAW GROUP

—
——

Akke vm Bar No. 92{02
900 Bank of America Plaza
300 South Fourth Street
Las Vegas, Nevada 89101

Attorneys for Defendant
DR Partners d /b/a Stephens
Media Group

{1 Page3of 8
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

 Las Vegas Sun filed its Motion for Summary Judgment ("MS]")
on the same day Stephens Media, in response to the Sun's first amended
complaint, filed its Renewed Motion to Compel Arbitration ("Renewed
MTC"). The Court should stay proceedings on the MSJ, including briefing
on the Sun's premature MS], until after the Court enters a final decision on
Stephens Media's Renewed MTC, because: (1) NRS 38. 221(6) mandates a
stay; (2) Stephens Media should not be exposed to a waiver of its right to
arbitrate by opposmg the Sun's MSJ; and (3) the MS] makes clear that the
Sun does not merely seek to litigate the meaning of Section 4.2, but asks the |
Court to interpret Appendix D of the JOA and decide issues clearly
reserved for the arbitrator. :
II. ARGUMENT

A. The Uniform Arbitration Act Requires the Court to Stay the
Proceedings Pending Final Decision of Stephens Media's
Renewed Motion to Compel Arbitration.
"If a party makes a motion to the court to order arbitration, the
court on just terms shall stay any judicial proceeding that involves a claim
alleged to be subject to the arbitration until the court renders a final

| decision under this section.” NRS 38.221(6) (emphasis added). This

statutory, mandatory stay pending the outcome of a motion to compel
arbitration conveys Nevada's strong public policy in favor of arbitration: It
|avoids that a party seekmg to compel arbitration is deprived of the
bargained-for benefits of arbitration by having to defend itself against the |
claims in court. See DR Horton, Inc. v. Green, 120 Nev. 549, 96 P.3d 1159,
1162 (2004) ("Strong public policy favors arbitration because arbitration
generally avoids the higher costs and longer time periods associated with
Page 4 of 8
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traditional litigation"); cf. Mikohn Gaming Corp. v. McCrea, 120 Nev. 248, 251,
89 P.3d 36, 39 (2004) (“The object of an appeal [from an order denying a
motion to compel arbitration] is to enforce the arbitration agreement and
attain the bargained-for benefits of arbitration. . . . because the object of an
appeal seeking to compel arbitration will likely be defeated if a stay is
denied, a stay is generally warranted"). A stay avoids that a party seekmg '
arbitration has to "sequentially proceed in both judicial and arbitral
forums.” McCrea, 89 P.3d at 39.

| Here, the Court must stay the judicial proceedings pending the
final outcome of Stephens Media's Renewed MTC. In the absence of a stay,
Stephens Media would lose the benefits of the arbitration it bargained for:
It would have to defend against Las Vegas Sun's Declaratory Relief claim in
Court before a final decision on its Renewed MTC, including by
immediately preparing and filing an Opposition to Las Vegas Sun's MS].

B. A Stay is Warranted.
Even assuming a stay were not manciatcry, it is warranted

under the circumstances of this case. Stephens Media now faces a
Hobson's choice: If it files an Opposition to the MSJ, it risks a waiver of its
right to arbitrate. " [A] waiver may be shown when the party seeking to
arbitrate (1) knew of his right to arbitrate, (2) acted inconsistently with that
right, and (3) prejudiced the other party by his inconsistent acts." Nevada
Gold & Casinos, Inc. v. American Heritage, Inc., 121 Nev. 84, 90, 110 P.3d 481,
485 (2005). Although the filing of an answer is not tantamount to a waiver
and prejudice to the other side is the main consideration, Cnty. of Clark v,
Blanchard Constr. Co., 98 Nev. 488, 653 P.2d 1217, 1219 n.2 (1982), a party
may show prejudice when the parties "litigate substantial issues on the merits,
or [] when compelling arbitration would require a duplication of efforts."

Nevada Gold & Casinos, 121 Nev. at 90, 110 P.3d at 485 (emphasis added).
Page50f 8
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Conversely, if Sbepheris Media does not file an Opposition to

| the MSJ and does not ultimately prevail on its Renewed MTC, it risks entry

of summary judgment on the merits against it. Nev. R. Civ. P. 56 (e).

| Stephens Media should not be put in a position where it has no choice but
| to file an opposition to the MS] to preserve its rights and defenses and
|| prevent a judgment against it, yet simultaneously risk its right to seek

arbitration,

C. Las Vegas Sun's MSJ Supports a Stay Pending Final Decision
on Stephens Media's Renewed MTC. \

Las Vegas Sun's MS] makes clear that it seeks declaratory relief
on an arbitrable issue. Las Vegas Sun does not merely ask the Court to
interpret Section 4.2 of the JOA; it expressly asks the Court to interpret
Appendix D—which governs the calculation of EBITDA—and declare that
Stephens Media is not permitted to deduct its editorial costs in calculating

EBITDA under Appendix D of the JOA:
Ignoring Section 4.2's clear language and permitting DR
Partners to unilaterally deduct its news and editorial expenses
as chargeable to the 2005 JOA nullifies Section 4.2 and forces the
Sun to underwrite a portion of DR Partners' news and editorial
expenses. . ..
Indeed, the issue before this Court whether Section 4.2 directs
the parties to bear their own editorial fees in all respects, which
necessarily includes rejecting DR Partners' position that Section
4.2 allows DR Partners to include its editorial costs as a
chargeable expense and proper input to the EBITDA /2004
Retention formula.
Nothing in Section 4.2 or any other part of the 2005 JOA
modifies this directive or otherwise permits DR Partners to
expense its editorial costs against the 2005 JOA.

|| MS] at 3; id. at 7 n.1; id. at 9-10 (emphasis added).

As Stephens Media pointed out in its Renewed MTC, the Court

cannot interpret Appendix D without treading on territory reserved for the
Page 6 of 8
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arbitrator. To "reject” Stephens Media's "position that Section 4.2 allows [it]
to include its editorial costs as a chargeable expense and proper input to

the EBITDA /2004 Retention formula," the Court would have to engage in a |
comprehensive accounting analysis under Appendix D and thereby
displace the arbitrator's role and exclusive jurisdiction. Thus, the Sun's MS]
only confirms Stephens Media's arguments in its Renewed MTC and
further supports staying these proceedings.

. CONCLUSION
For the three reasons stated above, the Court should stay the

proceedings pending final decision of Stephens Media's Renewed Motion

to Compel Arbitration.
' MORRIS LAW GROUP

i
By: %/\
Steve Wt No. 1543
Akke | , Bar No. 9102
900 Bank of America Plaza

300 South Fourth Street
Las Vegas, Nevada 89101

Attorneys for Defendant
DR Partners d/b/a Stephens
Media Group
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CERTIFICATE OF SERVICE

. Pursuant to Nev. R. Civ. P. 5(b)}(2)(D) and ED.CR. 8.05,1
certify that I am an employee of MORRIS LAW GROUP and that on the
date below, I caused the following documents to be served via the Court's
Odyssey E-Filing system: MOTION TO STAY AND APPLICATION
FOR ORDER SHORTENING TIME AND ORDER SHORTENING
TIME. The date and time of the electronic proof of service is in place of the
date and place of deposit in the mail.
TO:

Lewis Roca Rothgerber LLP

Leif Reid Ireid@lrrlaw.com
Kristen Martind kmartini@lrrlaw.com

Moran andon Bendavid Moran

Jeffrey Bendavxd bendavi mé. wirm.com

Dated this / 7%day of é/ , 2015.
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DISTRICT COURT
CLARK COUNTY, NEVADA
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LAS VEGAS SUN, INC.
Plaintiff ) CASE NO. A-715008
V3., :

DEPT. NO. XI
DR PARTNERS

. Transcript of
Defendant . Proceedings

- - - - . . . . - » - . -

BEFORE THE HONORABLE ELIZABETH GONZALEZ, DISTRICT COURT JUDGE

HEARING ON DEFENDANT'S MOTION TO STAY

THURSDAY, JULY 23, 2015

APPEARANCES:

FOR THE PLAINTIFFE: LEIF REID, ESQ.
KRISTEN MARTINI, ESQ.

FOR THE DEFENDANT: AKKE LEVIN, ESQ.

COURT RECORDER: TRANSCRIPTION BY:

JILL HAWKINS FLORENCE HOYT

District Court Las Vegas, Nevada 89146

Proceedings recorded by audio-visual recording, transcript
produced by transcription service.
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LAS VEGAS, NEVADA, THURSDAY, JULY 23, 2015, 9:02 AM,
(Court was called to order)

THE COURT: That takes me to Las Vegas Sun versus DR
Partners.

MR. REID: Leif Reid and Kristen Martini from Lewis
and Roca on behalf of the Sun. Mr. [inaudible].

THE COURT: 'Morning.,

MS., LEVIN: Good morning, Your Honor. Akke Levin on
behalf of Stephens Media.

THE COURT: Before you argue let me tell you what
I'm inclined to do because of the procedural issues. I'm
inclined to move the summary judgment a week and do the motion
to compel arbitration and then a week later do the motion for
summary judgment. And the reason I'm inclined to do that is
they're slightly different issues, and technically I have to
make the determination on the compel arbitration before I hear
argument on the summary judgment. So I want to hear them on
different days. So is a week enough for you guys?

MR. REID: It is. The issue we would have with
that, just --

THE COURT: Well, you know what they're going to do.
They're going to then file an appeal, because they're entitled
to file an appeal to a denial of a motion to compel
arbitration. They could have already filed an appeal on the

other part of the denial of the arbitration if they wanted to.

2
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And then they're going to ask me to stay, and if I don't grant
the stay, then they're going to ask the Nevada Supreme Court
to stay. I know what they're goilng to do, you know what
they're going to do. But I've got to go through the process I
have to follow.

MR. REID: Well, I understand that. I guess the —--
our preference would be because this issues been argued -- the
arbitrability issue has been argued really twice before you
already and in order to avoid having a delay in having the --

THE COURT: I think you just need to recognize
there's going to be a delay. Because they're going to do it.

MR. REID: I understand that. But as currently
scheduled both issues, to the extent that both motions -- an
appeal arises from both motions, that there not be a stay that
prevents the determination of that issue.

I would also tell the Court that if our motion is
decided, we wouldn't object to the dispute being sent to
arbitration. 8o --

THE COURT: Okay. So here's what we're going to do.
I'm going to separate them by -- vou can pick to have them
separated by the next hearing date or a week. I suggest a
week, because that just gives me time to read anything if you
file any supplemental briefs after the motion. A2and then
something's going to happen and as a result of that thing

happening you're going to go to the Supreme Court settlement
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conference program and somebody's going to talk to you about
stuff. And that's, unfortunately, the reality of what happens
when I have a motion to compel arbitration. And it happens
all the time.

MS. LEVIN: Your Honor, if I may. I'm not sure if a
week is going to be enough --

THE COURT: I'm not giving any more than a week.

MS. LEVIN: Okay. Well, I just think it's important
to recall the record here, what we have.

THE COURT: I know what the record is.

MS. LEVIN: And the Court ordered initially
arbitration, and then we have an order --

THE COURT: No, I didn't. I granted your motion as
the complaint was currently framed and told them they had the
right to amend.

MS. LEVIN: Correct,

THE COURT: They amended, and then I -- there was a
-- you cpposed the motion to amend. I wrote on the motion to
amend that as they had currently pled it they did not get into
the arbkitrability. But I understand that’s not an appealable
order --

MS. LEVIN: Correct.

THE COURT: -~ SO ydu have to go to the motion to
compel for me to then say something then. And then you can

ask me for a stay. But I'm not going to move the summary
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Judgment out.

Anything else? I want it fully briefed before you
guys go up there.

MR. REID: I would suggest -- because looking at the
gtatute 30A, the statufe they rely on, because the Court has
already decided that as pled -- as the Court just said, as
pled the issue doesn't implicate the arbitration provision --
that instead of delaying the decision on the summary judgment
motion that the decision be delayed on the renewed motion to
compel, that that be stayed until after the summary judgment
is heard.

THE COURT: Okay. So what we're going to do is on
August 18th I'm going to hear the renewed motion to compel
arbitration. On August 25th I'm going to hear the motion for
summary judgment,

MS, LEVIN: Your Honor, can I just for clarification
purposes -- even when the hearing is moved out we still would
have to file an opposition to motion for summary Jjudgment --

THE COURT: Absolutely.

MS. LEVIN: -- on Monday.

THE COURT: Absolutely.

MS. LEVIN: Well, but, Your Honor, here's the
problem., And this is what we're trying to say in our brief,
What the motlon for summary Jjudgment does -~

THE COURT: You Jjust need to say what your position
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is. And you can't take two positions and talk out of both
sides of your mouth depending on how I rule on the motion to
compel.

MS. LEVIN: We will not, Your Honor.

THE COURT: Because you know what I'm going to rule
on the motion to compel, because I1've already said.

MS. LEVIN: Well, then we would have to force -~
then we'd be forced to seek a mandamus --

THE COURT: I want you to file your opposition
before I decide the motion the compel arbitration so your
position is clear in the record when you go up to the Nevada
Supreme Court and see the settlement conference program up
there. '

MS. LEVIN: OCkay.

THE COURT: Qkay. Anything else? Separate them a
week.

MR. REID: Thank you.

MS. LEVIN: Thank you, Your Honor.

THE COURT: Uh-huh. Have a nice day.

THE PROCEEDINGS CONCLUDED AT 9:08 A.M.

* k Kk ok *
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CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-
ENTITLED MATTER.

AFFIRMATION
I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL

SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

FLORENCE HOYT
Las Vegas, Nevada 89146

FLORENCE M. HOYT, TRANSCRIBER

9/18/15

DATE
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Attorneys for Plainsiff
DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS SUN, INC,, 2 Nevada
Corporation, CASE NO,: A-15-715008-B

Plaintiff, DEPT.: XI

vs. OPPOSITION TO DR PARTNERS’
DTION TO COMPEL,

RENE

Py

DR PARTNERS, a Nevada General ARBITRATION
Partnership, d/b/a STEPHENS MEDIA
GROUP; DOES [-X, inclusive,

Hearing Date:  August 18, 2015
Defendants. Hearing Time: 8:30 a.m.

Plaintiff Las Vegas Sun, Inc. (“the Sun”), opposes Defendant DR Partners’ Renewed

Motion to Compel Arbitration (“Renewed Motion™) as follows:

MEMORANDUM OF POINTS AND AUTHORITIES

On June 19, 2015, this Court ruled on the Sun’s motion for leave to amend its Complaint.

In its ruling, this Court expressly concluded that the instant dispute is not arbitrable:

Here, allowing Plaintiff Las Vegas Sun, Ine., to file its First
Amended Complaint would not be futile. The proposed First

l- 62266551
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Amended Complaint sets forth a controversy as to the meaning of
Section 4.2 of the parties’ Amended and Restated Joint Operating

Agreement (“JOA™). Plaintiff Las Vegas Sun, Ine.’s, claim for

declaratory relief allesed in its proposed First Amend

Complaint _does not implicate the arbitration _provision
contained in Appendix D of the JOA.

Order Gr. Pltf.’s Mot. for Leave to File First Am. Compl. 2 (June 19, 2015) (“Order”) (emphagis
added). Nonetheless, DR Partners now asks this Court to reconsider its ruling and hold the
opposite; that is, that the dispute raised in the Sun’s First Amended Complaint is subject to the
arbitration provision contained in Appendix D of the JOA. See generally Renewed Mot. DR
Partners has formally reasserted this already-determined position for the sole purpose of obtaining
an immediately appealable order. DR Partners is trying to take advantage of every opportunity to
delay these proceedings. The ancient and ofi-quoted legal maxim, “justice delayed, justice
denied,” appropriately characterizes DR Partners’ motivation,

Importantly, DR Partuners’ Renewed Motion contains impropef reargument and is devoid of
any valid rationale supporting its request. Once again, DR Partners attempts to persuade this Court
that this action is really a “financial dispute” having nothing to do with Section 4.2, which requires
this Court to engage in extensive and comprehensive accounting analyses appropriate for a
certified public accountant-arbitrator.! See generally Renewed Mot. In fact, DR Partners has gone
so far as to assert that the Sun “wants the Court to declare as a matter of law, that it has been
underpaid several million dollars in annual profits since 2005.” Jd. at 3. The most cursory review
of the Sun’s First Amended Complaint reveals the hollowness of these assertions. See generally
First Am. Compl. Nowhere does the Sun request an award of monetary damages in its Firgt
Amended Complaint. DR Partners’ Remewed Motion contains several such leaping and

unsubstantiated assertions.

' DR Partners twice g;;cstions why the Sun “couldn’t [ ] ask the arbitrator to confimm its reading fo
Section 4.2] during the arbitration process,” if Section 4.2 is “‘explicit’ and its language ‘plain.”
Renewed Mot. 3, 8. DR Partners’ knows better than to question why a party would not agree td
subject a dispute to arbitration that it never agreed to arbitrate, particularly in this instance. The
appropriate question is why DR Partners is so tirelessly attermpting to avoid 4 judicial declaration on
the meaning of Section 4.2, an issue of law a;:fropriaie for this Court to decide. Then again, the
answer to that question, too, is clear as discussed in this opposition.

-2 6226655 _{
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Importantly, this dispute has not changed. Regardless of how DR Partners creatively
stretches the facts to argue otherwise, this dispute still falls outside the- arbitration provision
contained in Appendix D of the JOA. DR Partners’ Renewed Motion must be denied.

L STANDARD GOVERNING MOTIONS TO COMPEL ARBITRATION.

As this Court is already aware, whether this dispute is subject to arbitration is an issue of
contract interpretation. Clark Co. Pub. Employees v. Pearson, 106 Nev. 587, 590, 798 P.2d 136,
137 (1990). Because the arbitration provision in this case is a product of the JOA, “its legal basis
depends entirely upon thfat] paﬁicuia.r contract,” as agreed to by the parties. See City of Reno v.
IAFF, Local 731, 130 Nev. Adv. Op. 100, ___, 340 P.3d 589, 593 (Dec. 31, 2014) (internal
quotations and citation omitted). When interpreting the arbitration provision, this Court must
construe it from the written language, as a whole, and enforce it as written. See State ex rel. Masto
v. Second Judicial Dist. Ct., 125 Nev. 37, 44, 199 P.3d 828, 832 (2009).

While DR Partners enjoys reasserting the proposition that any doubts of arbitrability should
be resolved in favor of arbitration, see Renewed Mot. 4, the law is equally settled that arbitration
provisions ““must not be so broadly construed as to encompass claims and parties that were not
intended by the original contract.”” Truck Ins. Exch. v. Palmer J. Swanson, Inc., 124 Nev. 629,
634, 189 P.3d 656, 660 (2008) (quoting Thomson-CSF, S.A. v. Am. Arbitration Ass'n, 64 F.3d 773,
776 (24 Cir. 1995)). This is particularly true when, as here, the arbitration provision is narrow and
not all-encompassing. “*[A] paﬁy cannot be required to submit to arbi&atfon any dispute which he
has not agreed so to submit.”™ City of Reno, 130 Nev. Adv. Op. at .+ 340 P.3d at 593 (quoting
AT&T Techs., Inc. v. Comme ‘ns Workers of Am., 475 U.S. 643, 648 (1986)). Despite DR Partners’
several inferences to the contrary, the existence of an arbitration provision in a contract does not
mean that every dispute between the contracting parties is arbitrable. See id

Indeed, the instant dispute is not arbitrable. This Court has already held that this dispute is
not subject to the arbitration provision contained in Appendix D of the JOA. This Court’s holding
was well-reasoned and should stand as correct. DR Partners’ Renewed Motion fails to
demonstrate otherwise,  For these reasons, discussed further below, DR Partners’ Renewed
Motion should be denied.

-3- 6226655_1
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II. THIS DISPUTE DOES NOT FALL WITHIN THE PURVIEW OF THE
ARBITRATION PROVISION CONTAINED IN APPENDIX D OF THE JOA.

In its Renewed Motion, DR Partners” quotes the following language as what it contends is
the “relevant part” of the arbitration provision contained in Appendix D of the JOA:

If. . . there is a dispute between Sun and the Review-Journal as to
amounts owed to Sun and they are not able to resolve the dispute
within 30 days, they shall select a certified public accountant to
arbitrate the dispute. The arbitration shall be conducted according
to the commercial arbitration rules of the American Arbitration
Association [“AAA™], including such rules for the selection of a
single arbitrator if Sun and Review-Journal are not able to agree
upon an arbitrator.

Renewed Mot. 5 (ellipses and alteration in original) (quoting First Am Compl. Bx. 2 at 20). From
this language aloné, DR Partners posits these three conclusions: (1) “the arbitration clause covers
all disputes about the Las Vegas Sun’s compensation; not just factual disputes about the
calculation of the amounts owed”; (2) “[n]othing in the arbitration clause limits the arbitrator to
entering a monetary award, as the Sun mistakenly contends™; and (3) the parties did not intend to
leave Jegal issues relevant to compensation disputes to the Court because they otherwise “could
have done so as [the parties did] in Countrywide Home Loans, Inc. v. Mortg. Guar. Ins. Corp.” Id
Good reasons exist as to why DR Partners fails to offer any analysis in support of these summary
conclusions. See generally id. The good reasons are gleaned from the piain language of the
arbitration provision, when properly viewed in total.

The following quotation includes all of the pettinentv portions of the arbitration provision
(which DR Partners fails to address and deliberately omits in its recitation of the provision):

The Sun shall have the right, exercisable not more than once every
twelve months and after providing written notification no less than
thirty days prior thereto, to appoint a certified public accounting
firm or law firm as the Sun’s representative to examine and audit
the books and records of the Review-Journal and other
publications whose earnings are included in EBITDA for purposes
of verifying the determinations of the changes to the Annual Profit
Payments. . . . If as a result of such audit, there is a dispute
between the Sun and Review-Journal as to amounts owed to Sun
and they are not able to resolve the dispute within 30 days, they
shall select a certified public accountant to arbitrate the dispute.
The arbitration shall be conducted according to the commercial
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arbitration rules of the American Arbitration Association,
including such rules for the selection of a single arbitrator if Sun
and Review-Journal are not able to agree upon an arbitrator. . . .

The arbitrator shall make an award to Sun in the amount of

the arrearage, if any, found to exist, together with interest thercon
from the date any arrearage was duc until paid at the corporate
prime rate as quoted by the Wall Street Journal on the first

business day of each month. The arbitrator shall also make an

award of fees and costs ameng the parties in a manner
determined by the arbitrator to be reasonable in light of the
positions asserted and the determination made.

First Am., Compl. Ex. 2 at 19-20 (emphasis added).

The fact that the arbitration process was intended by the parties to be contingent on the Sun
first auditing the Review-Journal’s books and records through its certified public accountant to
verify any changes to the Sun’s Annual Profit Payment, and then disputing those changes and the
amounts owed to the Sun, is conclusive. The arbitration provision is specifically and narrowly
tailored to resolve factual, accounting disputes. The arbitration provision precisely states that
arbitration is only required for accounting disputes that arise from a formal audit of the Review-
Journal’s books and records and a dispute as to the amounts owed the Sun. Simply because DR
Partners continuously elects to ignore this important language does not nullify its existence or
meaning.’

Turning DR Partners’ bald assertion that “[n]othing in the arbitration clause limits the
arbitrator to entering a monetary award,” this argument is likewise erroneously premised on DR
Partners’ selective reading of the arbitration provision. See Renewed Mot. 5. After providing for
the rules governing the arbitration process, the parties expressly spelled out what the arbitrator is
capable of doing. The parties provided that the arbitrator may make two types of monetary ‘
awards: (1) a monetary award to the Sun in the amount of arrearage, if any, plus interest; and (2) a
monetary award among the parties for fees and costs. First Am. Compl. Ex. 2 at 20. The “very
reasonable maxim” expressio unius est exclusio alterius (the expression of one thing excludes the

other) instructs that the parties’ expression of these two forms of monetary relief that the arbitrator

?To the extent that DR Partners will again suggest that an arbitrator—not the Court—must decide if
a condition precedent to arbitrability has been fulfilled, see Reply in Support of Mot. 10 Compel
Arb. 5, this argument does nothing to change the plain language of the arbitration provision, whicH
evidences the parties’ intent to limit its scope. :
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shall award excludes all other relief that would otherwise generally be available. See, e.g., Flyge v.
Flynn, 63 Nev. 201, 243,.166 P.2d 539, 557 (1946) (“By including in the assignment all the
vendor’s rights under the contract, and using the language equivalent in meaning to the term
‘improvements and ranch equipment’, that is to say the term ‘real and personal property situated
on the real property’, and omitting the land, the intention to exclude the land is clear.™).

Had the parties to the JOA intended the arbitrator to have authority to (1) issue binding,
declaratory rulings on issues of contract interpretation, which necessarily govern the parties’ future
conduct; (2) enter a ruling directing specific performance; or (3) provide any other form of relief,
they would not have expressly included the provision detailing the arbitrator’s authority to enter
monetary awards. Such awards would have been implied. Yet, “[t}hat which is expressed makes
that which is implied cease.” Flyge, 63 Nev. at 243, 166 P.2d at 557.

This is in contrast to cases relied on by DR Partners—all of which include broad, all-
inclusive arbitration provisions. See generaily Renewed Mot. (citing the following cases: United
Steelworkers of Am. v. Am. Mfg. Co., 363 U.S. 564, 565 & n.1 (1960) (covering “fa]ny disputes,
misunderstandings, differeﬁces or grievances arising between the parties ‘as to the meaning,
interpretation and application of the provisions of this [collective bargaining’] agreement™);
Pacificare of Nev., Inc. v. Rogers, 127 Nev. Adv. Op. 71, s 266 P.3d 596, 599 (Oct. 27, 2011)

(mandating arbitration for “any and all disputes™); Countrywide Home Loans, Inc. v. Martg. Guar.

? Every citation to a case concerning a collective bargaining agreement made by DR Partners in it
Renewed Motion is not persuasive, as those agreements concern a specific industry standard
pertaining to arbitration, which “special heed” is given. United Steelworkers of Am. v. Am. Mz,
Co., 363 U.8. 564, 568 (1960); see generally Renewed Mot. (citing id.; Int'l Ass’n of Firefighters v,
City of Las Vegas, 104 Nev. 615, 619, 764 P.2d 478, 480-81 (1988)). The United States Supremg
Court aptly explained,

[Tlhe arbitrators under these collective agreements are
indispensable agencies in a continuous collective bargaining
process. They sit to seitle disputes at the plant level—disputes that
require for their solution knowledge of the custom and practices of
a particular factory or of a particular industry as reflected in
particular agreements. When an arbitrator is commissioned to
interpret and apply the collective bargaining agreement, he is to
bring his informed judgment to bear in order to reach a fair
solution of a problem. This is especially true when it comes to
formulating remedies. There the need is for flexibility in meeting a
wide variety of situations.

United Steelworkers of Am. v. Enter. Wheel & Car Corp., 363 U.S, 593, 596-97 (1960).
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Ins. Corp., 642 F.3d 849, 851 (9th Cir. 2011) (applying to “all controversies, disputes or other
assertions .of liability or rights arising out of or relating to this Policy, including the breach,
interpretation or construction thereof™); Nitro-Lift Technologies, L.L.C. v. Howard, 133 S. Ct. 500,
502 (2012) (governing “[a]ny dispute, difference or unresolved question™ between the parties); Jn
re Oil Spill by Amoco Cadiz Off Coast of France March 16, 1978, 659 F.2d 789, 791 (1981)
(applicable to “any difference arising out of this Agreement or the operations thereunder”);* and
Phillips v. Parker, 106 Nev. 415, 416, 794 P.2d 716, 717 (concerning “[alny controvercy [sic] or
claim arising [sic] out of or relating fo this agreement, or breach thereof”) (second and third
alterations in original)).

DR Partners’ argument that the arbitration provision encompasses “all disputes about the
Las Vegas Sun’s compensation™ also violates another contract interpretation principle. This
reading renders the monetary award-directive totally superfluous and meaningless, which is
unacceptable. See, e.g., Musser v. Bank of Amer., 114 Nev. 945, 949-50, 964 P.2d 51, 54 (1998)
(quoting Phillips v. Mercer, 94 Nev. 279, 282, 579 P2d 174, 176 (1978)) (“A coust should not
interpret a contract so as to make meaningless its provisions”; “[h]ad the original parties intended
section (iii) to have no effect, they would not have included such a provision in the leases. . . . The
contrary] interpretation contradicts the principle discussed above, that comtracts should be
construed so as to avoid rendering portions of them superfluous,™).-

Finally, while ignoring the pertinent, limiting language of the arbitration provision, DR
Partners attempts to persuade this Court that the parties intended the arbitration clause to be all-
encompassing. See Renewed Mot. 5. DR Partners asserts that “had [the éartics} meant o leave
legal issues relevant to compensation to the Court, they could have done so, as in Countrywide |-
Home Loans, Inc. v. Mortg. Guar. Ins. Corp.” Id. DR Partners’ reliance on the Countrywide case
is unconvineing. In Countrywide, the arbitration provision was as broad as possible. Already cited
above, it provided that “all controversies, disputes, or other assertions of liability or rights arising

out of or relating to” the contract, “including the breach, interpretation or construction thereof,

* This case, too, is unpersuasive for similar reasons discussed supra note 3, as the arbitration
provision in this case was a standard provision to the industry, and actually included in a standard
industry form, Lloyd’s Standard Form Salvage Agreement.
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' v15 as DR Partners desires. The plain language of the arbitration provision, reading it in its entirety,

1 shail be settled by arbitration.” 642 F.3d 849, 851 (Sth Cir. 2011). Due to the breadth of the
arbitration provision at issue in Countrywide—ranging from actual disputes and controversies to

mere “assertions of liability or rights” that had any relation to the contract whatsoever (including

(A

breach and interpretation thereof)—the parties to that provision were required to carve out any
issues that they sought to be heard before a court. See generally id. at 850. The arbitration
provision in Appendix D of the JOA is simply incomparable to the provision in Countrywide.

The limited scope of the arbitration provision contained in Appendix D of the JOA

establishes that no “carve-out” provision was warranted, let alone necessary, Stated before, the

D T = AN ¥ B N

arbitration provision is narrowly tailored to resolve factual, accounting disputes. The arbitrator’s
10} authority to only enter monetary awards to the Sun for arrearages and to the parties for arbitration
11}| fees and costs reinforces this proposition. Accordingly, this Court need not “read into the
12 arbitmtion clause” the parties’ right to seek declaratory relief as to the meaning of Section 4.2, see
13} Renewed Mot. 5, as it already excludes that right.

14 In no event can the arbitration provision in Appendix D of the JOA be construed as broadly

16| establishes that the provision does not encompass the instant dispute. DR Partners’ Renewed
17| Motion must be denied. ,

18/ .  THE SUN HAS NOT “FRAMED” ITS FIRST AMENDED COMPLAINT TO
9 AVOID THE ARBITRATION PROVISION.

20
21
22|
23
24
25

DR Partners argues that the Sun has artfully pleaded its declaratory relief action in an effort
to avoid the arbitration provision of Appendix D to the JOA. Renewed Mot. 6-9. DR Partners

recycles its prior argument made in Opposition to Plaintiff’'s Motion for Leave to File First

Amended Complaint on Order Shortening Time. Compare id. at 8-9 with Def.’s Opp'n to PItf’s
Mot. for Leave to File First Am. Compl. on Order Shortening Time (“Def’s Opp’n to Mot, for
Leave™). Besides that this dispute does not fall within the limited arbitration provision contained
in Appendix D of the JOA, see discussion supra § 1I, DR Partners’ argument has already been

47| rejected by this Court and remains meritless.

28
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As stated before, on June 19, 2015, this Cowrt entered its Order rejecting the very
arguments that DR Partners’ presents in its Renewed Motion. See Order 2. In its opposition to the
Sun’s motion for leave to amend, DR Partners recited the very same authority and analysis that it
presents in its Renewed Motion. Compare Def.’s Opp’n to Mot. for Leave with Renewed Mot. 6-
9. More precisely, DR Partners argued that leave to amend should have been denied for futility

because the dispute was subject to the arbitration provision contained in Appendix D. Def.’s

Opp’n to Mot. for Leave 3-7. This Court disagreed, Order 2. This Court held that “allowing
Plaintiff Las Vegas Sun, Inc., to file its First Amended Complaint would not be futile because
Plaintiff Las Vegas Sun, Inc.’s, claim for declaratory relief alleged in its proposed First Amended
Complaint does not implicate the arbitration provision contained in Appendix D of the JOA” Id.
DR Partners presents nothing new in its Renewed Motion. Its request fails again,

In any event, addressing DR Partners’ contention that the “Court cannot declare the parties®
rights under the JOA without considering Appendix D and engaging in an accounting analysis,”
see Renewed Mot. 7-10, DR Partners is wrong. In support of its position, DR Partners states that
“Section 4.2—if it must be considered at all—must be read in context with the compensation terms
of Appendix D of the JOA,” which, according to DR Partners, renders the dispute arbitrable. J/d at
8.

As the Sun asserted in its summary judgment motion, Section 4.2 is clear and
unambiguous, and the JOA must be enforced according to its plain meaning, See Pltf.’s Mot. for
Summ. J. on PItf.’s Decl. Relief. Action 2. This requires that a judicial declaration that the parties
are obligated to bear their own editorial costs, without qualification or exception. /4 From the
inception of this dispute, however, DR Partners has insinuated that Section 4.2 is ambiguous, and
that its language does not mean that DR Partners cannot charge its editorial expenses against the
JOA. See, eg., Tr. at 5:22-6:22; Def’s Opp’n to Mot. for Leave 6-7. In support of its
unreasonable reading of Section 4.2, DR Partners has attempted to find support in Appendix D. As
a result, DR Partners uses its reliance on Appendix D to attempt to squeeze this dispute into the

limited confines of the arbitration provision. But, the only connection that the instant dispute has
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1}] with the arbitration provision in Appendix D is DR Partners’ unreasonable and unsupportable

]

position stating so. The asserted link is disjointed at best.

The Sun’s First Amended Complaint was not made under any misleading guise. No artful
pleading or inappropriate “framing” of claims has occurred here. This Court can, and
appropriately should, decide the plain meaning of Section 4.2 without partaking in any accounting
analysis whatsoever. DR Partners’ suggestion that this Court cannot declare the parties® rights
under Section 4.2 without doing so is self-serving and false. See Renewed Mot. 7, 8. DR Partners’
renewed request for arbitration fails.

IV.  DENIAL OF DR PARTNERS’ RENEWE