Irshad Ahmed’s Declared Tips
September 16, 2012 — December 22, 2012

261.93

304.16

312.14

205.40

264.72

199.53

186.37

TOTAL: $1,734.25

Irshad Ahmed’s 2012 Declared Tips

TOTAL: | $6,126.69

Irshad Ahmed’s Declared Tips
December 23, 2012 — June 28, 2013

TOTAL: | $3,742.88
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ATTACHMENT C
TIPPED EMPLOYEE PARTICIPATION AGREEMENT

| am an employee of ___ Westarn Cab Company ) ._____and
© wishrtoparticipateinrmy employet'stipreporting prograni= ~ ~ °

In accordance with a Tlp Rate Determination Agreement (TRDA) between my employer
and the Internal Revenue Setvice (IRS), | agree to report my tips to my employer, as
required by law, at or above the tip rate established by my employer and approved by
the IRS for my Occupational Category. ’

I also acknowledge that, to continue bartic!pation In my employer's tip reporting
program, | must file all federal tax returns required by law and pay all federal taxes for
which | am liable,

- lunderstand that this Agreement and the Agresment between my employer and the
IRS apply only to tips | recelve from passengers In the course of my employment with
Western Cab Company | understand that referral fees and similar payments which |

- may receive from businesses or other entities for referring patrons or facilitating the
delivery of patrons to those businesses or entitles, were not taken Into account in
establishing the tip rate approved by the IRS, Such fees and payments which | receive
are Includable in my income and must be reported on my Individual Income Tax Return
as requlred by law whether or not the source of that Income provides me any
documentation,

-EMPLOYEE
Name (printed): “ZREAAD /7). /)‘HME:Dﬁ
Sliqnature: p/l ij ,,%W‘ﬂj/%’ﬁﬁ ‘ _
Home address: Qﬁgllu S, TorT ApActE Pl‘é‘#’i@‘% Ly~ AV BE117

REDACTED

Soclal Securlty Number:

DATE:
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" ATTACHMENT B

TIP RATE DETERMINATION AGREEMENT

Western Cab Company, Inc. Dba: Western
Cab Company

Employer & Dba:

EIN: 88-0103639

account i éstablishing the tip rate approved by the IRS.

- |In accordance with the Tip Rate Determination Agreement, the Effective date for these rates listed begins
January T, 2011. Funderstand that referral fees and similar payments which were received from businesses or other
entities for referring patrons or factlitating the delivery of patrons to those businesses or entities, were not taken infe

Page 1 of 1

Participant Non-Participant
. TipRate Tip Rate
" 12011 1/1/2011
{o fo
Occupational Category Qutlet Shift 12/31/2012 12/31/2012
Drivers All 9% of meter 10% of meter
Attachment B
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OFFICE OF THE LABOR COMMISSIONER

RECEEVE J 675 FAIRVIEW DRIVE, SUITB 226 555 BAST WASHINGTON AVENUE, # 4100
2o 0t CARSON CITY, NV 89701 LAS VEGAS, NEVADA 89101
oot 19 2012 (715) 6874850 (702) 486-2650

CLAIM FOR WAGES <€ +h

MNP A NN

@) ct

Rov, by Inv. Assigh

ﬂgVADA ,
1LABOR COMM "OVEE INFORMATION EMPLOYER INFORMATION

_ (Include copy of Photo identification)

9. Business name _\Alﬂ 4411’ n {”.ﬁl) /fﬂl’i%ﬂﬂ /’)3/

i, Name: . ’0
Laksiri P ¢iero -
First M. Last 10. Name of Employer [ -
Zien !
) Address:  __h 500 /f?zm rerest M ‘
Number .
. 11. Buslness . A !
Las umae NV 629/0(9 address £ol 4'00/-#') Matn 4. .-
Sty State - ZIp — )
N Las uegas N sz /61
c fy: ale p
3. Home Phone: ( /00 454 - 7‘5\&8 .
! ' | 12. Malling address (If dlrferen‘l):
Sther Phone: () ) R . : '
p "‘ Clty State Zip
1. Emall address: :
Hﬁhmn:pmm % Hﬂ 00. €0 | omons (70389 - 7100_
i, Will you provids a financial staternent If - M Yes [0 No T Fax( )
squested? . .
. Do you agrée fo be present al any pre-| -hearing conferences or - . ) 7 .
dm!nlslraﬁve hearings scheduled, if necessary, to present information related | 44, County where you worked: Céﬂt I !( : '
» your wage clalm?  MAes O No . o !
' . . - oL 15, ‘Type of woik perforied: Drivey ] ‘
. Were you offered Heallh Insurance? B Yes ‘ [ No 16, Type of Business: "Fm o€

. Does this olalm Include NSF checks? [dYes o

JOB INFORMATION

ase PayRale Dale ~ Last day ‘Reason for leaving: l}ZlDlschargedl(aTd off [ Quit
Hired: 0 worked: /) /5 0/

1. Employment Agreement m Oral Agreément Clwiitten Agreemignt: Please attach a copy

1sls of pay [] Plece work
{1 Hourly . [ Commisslons )

‘ : AGES GLAIMED
VX' 20, Evidence submiited to support wage clalm (at

. Reason(s) for wage clatm:

[ salary Method of payment & Check [ Cash If pald n oash, did you ngrE’! :{ecel;(a—_t_] for payment?
Co s

£ still Employed

No

‘Nonpayment of regular wages {1 Bad éheck(s) g né ’/Y(O [ Pay stubs "] Company doouments . :

,Nonpaymént of overtime B4 Unauthorized d g\ tions [ Time records . (] Withesses (attach list) i

"Nonpayment of commissions ( Cother, [ Agresment/contract L] Other,

Nonpayment of prevailing wage -Tax records (i o, FORM W-: 2) - o ( I ;
2 :

—~
Did you ask for yourwages? [ Yes CINo  If so, from whom: . ,Hjﬂ l& 4] Date: ,J_B_ﬂéiﬁ@ ] Oral

Dates unpald/underpaid -From RV A To / Y/

(Show dates worked from Attachment 1(A,B,C or D))

£
[ Wiitten dermand #

4@—5—7‘7“'%42

TotalamounlearnedfromAtiachmenl'l(A;B,C orD) {f jl{o
Total AMOURE PAIT 1iorevrsiirmsiioen s e s s e et 4“? 534 /J
Subtotal(subtrécuine24fromnne23).................l.........,...................,..............,. T 08 885

3

Total unauthorized doducuon(s) (attach capy of paycheck stubs or other evidence of deduction)...

zﬁw%
“O

Total bank/overdraft fees (Attach original check, If avallable, and bank statement showing fe88)... e vurviseanmemree

Total dthotint elaimed (add fines 25, 26 and 27).vcevevvisriivnns prenee - et sad Ve e st
Revised July 2011 OLC

000206




SUNSARY OF TIME WORKED
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ATTACHMENT 1(A)
SUMMARY OF TIME WORKED

Work Week _ From: IW(‘%O{Q/ /l').
Day Sun 1de Thit | Fo__ | Sal | TotalHours
Date 9li4_ a1 \“Gl‘m, qlr;t N C1EN IR o6&
T T B S I N R AN 6 S T B By
Overtime Hours AN e
Total Hours 12 2 1L 12 (R fs DI -
Houry pay rate  § Z . 95 X Tolal Regular Hours__ /&> = Eamed s I
Overtima pay rale § X Total Qvertime Hours = Famed $
Totel § 5223__
Work Week __Eromsetla J1a. Tor 31 (12 \
Day Sun | Man | Tus | Wed | Thu |Fd §at | Total Hours
Date Gl 1o lanlalalalat [N o |ale 9[22 L. O& ;
Reguiar Hours | 1> |12 | 1o 1o [ X 1 {1 32 ;
Overtime Hours 7N - . S :
To{Hours [0 | fo- 119 | 1% N I O B e ‘
Hourly pay rate  $__/- 28 XTotal Regular Hours JJo__ =eamed$ 407
Ovettime pay rate $ X Total Ovorﬁma Hou'n = Eamad §
l  Total 8602
_Work Weok __From: ei/mh To; lo/qlm -
| ey Sun [ Mot I Tue TWed TThu 1EH 8at__| Tatsl Houre ;
[ Date. afat Cflﬁcz HIENIE IR ol (Toly | 06 . 5
Requfartiouee 1 10 1 12} (b2 N NS N A . ;
Overtime Hours | TN L N E
Towitourn . | #2141 2 [Yo. Yo o | A2 ' ,
Hourly pay rale  § 728" XTotal Regular Hours 72 = Eamnd $_‘__£_e_?_;2_
Overtmepay mte §__ X Total Overtime Hours = fFamed $
Total s_iz?,,r
Wotk Weel From: 'OIS’IH_TO /0/////2. '
Lay ~ T8un | Mon Wed [ Tru_ | Fil | 8al | Tetsl Hours
Date Ja[S 1 ola Zo/‘? IlE AN | Zojta]lof L o6
ReauiarHoire 1A L4 1o 112 T X FEY T T De—
Dvarima Flours | [ 7 |
Totsl Hours . 12 1oLl .. [z o 1 A j
Hourly pay rate  §._/._c2_ X Total Regular Hours 7.2 _ = Eamed $___€££L
= Bamad % —

Overtime pay rate §_..____. X Total Ovettime Hours ____
~ Total $_4:2.0.

niployer Name_leofyon, Lok Lovo Employes Nﬁmﬁ_wlﬁw%&ﬁm«

........

' Qb\laf

Revised July 2011 OLC
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Laksiri Perera’s Declared Tips

09/18/2011 - 10/01/2011 237.66
10/02/2011 —10/15/2011 212,60
10/30/2011 — 11/12/2011 276,65
11/13/2011 —11/26/2011 202.09
11/27/2011 - 12/10/2011 184.38
12/11/2011 - 12/24/2011 161.64
12/25/2011 - 01/07/2012 157,63
01/08/2012 - 01/21/2012 278,98
01/22/2012 — 02/04/2012 238.80
02/05/2012 — 02/18/2012 179.31
02/19/2012 — 03/03/2012 23043
03/04/2012 — 03/17/2012 234.24
03/18/2012 —03/31/2012 189,71
04/01/2012 — 04/14/2012 200,27
04/15/2012 — 04/28/2012 222,75
04/29/2012 — 05/12/2012 218.68
05/13/2012 — 05/26/2012 230.81
05/27/2012 — 06/09/2012 17049
06/10/2012 - 06/23/2012 223.33
06/24/2012 — 07/07/2012 194.09
07/08/2012 —07/21/2012 165,70
07/22/2012 — 08/04/2012 172,52
08/05/2012 — 08/18/2012 164.54
08/19/2012 —09/01/2012 208,30
09/02/2012 — 09/15/2012 201.27
09/16/2012 — 09/29/2012 206.91
09/30/2012 —10/13/2012 203.36
10/14/2012 - 10/15/2012 33.70

TOTAL: $5,600.84

2011 - $5,498.54
2012 - $4,325,82
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' LEON GREENBERG
"Attorney at Law
2965 South Jones Boulevard ¢ Suite E-4
Las Vegas, Nevada 89146
(702) 383-6085

Leon Greenberg Fax: (702) 385-1827

Member Nevada, California
New York, Pennsylvania and New Jersey Bars
Admitted to the United States District Court of Colorado

Dana Sniegocki

Member Nevada and California Bars ' g eptemb er 16, 2014
BElias Gil )
3106 Harbor Heights Drive
Las Vegas, NV 89117

Re: CLAIM AGAINST WESTERN CAB
TFOR UNPAID MINIMUM WAGES

Dear Elias Gil:

I understand that you may have worked as a taxi driver for Western Cab. 1
believe Western Cab may have violated Nevada’s Minimum Wage laws and may
owe you and many other taxi drivers unpaid minimum wages, Ibelieve many of the
taxi drivers for Western Cab were earning, from the fares collected by customers,
less than the $7.25 or $8.25 an hour cutrently required by Nevada’s Minimum
Wage law. While drivers may have also collected a substantial amount of tips from
customers, those tips ate not counted for purposes of Nevada’s Minimum Wage
law. For example, a taxi driver’s share of the meter (customer fares collected) for
an 11 hour work day must currently equal at least $79.75 or $90.75 under Nevada’s
Minimum Wage law, depending upon whether proper medical insurance was
provided by Western Cab. So if you are working a full 12 hour shift, and earning
less than $80 or $90 a day without including your tips, you may have a claim for
unpaid minimum wages.

I would appreciate a chance to speak with you about any experience you had
wotking as a taxi driver for Western Cab, Please call me confidentially and

without obligation or charge,

I can be reached at the above number or toll free at 1-800-257-4841, Please

call me anytime. I enclose some business cards. .
Very truly yours,

| \ 7
NOTICE: THIS IS AN N /ua
AD\/ EQ’HSE ME[\lT Leon Greenberg
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LAWYER'S BIOGRAPHICAL DATA FORM AS
REQUIRED BY THE NEVADA RULES OF PROFESSIONAL CONDUCT

1. Full Name and Business Address of Leon Greenberg:

Leon Marc Greenberg
2965 South Jones Boulevard
Las Vegas, Nevada 89146

2, Leon Greenberg was initially admitted to practice law in New York on
February 3, 1993.

3. Subsequent to his initial admission to practice law Leon Greenberg was
admitted to practice law in the following States on the following dates:

New Jersey: April 15, 1993;
Nevada: October 11, 2002;
California: August 11, 2003;
Pennsylvania: September 29, 2003,

4. Leon Greenberg is a magna cum laude graduate of New York Law School and
graduated from that school with a Juris Doctor degree in 1992,

NOTICE: THIS IS AN
ADVERTISEMENT
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Member Nevada, California Free Telephone Consultation

New York, New Jersey & (702) 383-6085
Pennsylvania Bars (800) 257-4841
Admitted 10 the United States Disiddct Coutt of Colarado
LEON GREENBERG
ATTORNEY AT LAW
oY «ii: 35 »

Leon Greenberg
Attorney At Law leongreenberg@overtimelaw.com
2965 8, Jones Blvd,, Suite B-4 ‘Website: minimumwagelaw.com
Las Vegas, Nevada 89146 ) © Fax: (702) 385-1827
Member Nevada, California Tree Telephone Consnltation
New York, New Jersey & . (702) 383-608S
Pennsylvania Bars (800 257-4841
Admitted to the United States District Court of Colorado

LEON GREENBERG

. ATTORNEY AT LAW
o

Leon Greenberg
Altorney At Law leongreenberg @overtimelaw.com
2965 S. Jones Blvd,, Suite B-4 Website: minimumwagelaw.com
Las Vegas, Nevada 89146 Fax: (702) 385-1827
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Lagiar” from. dyivers. English doesn't appear
to be the first langyage. of one wiiters we've
tried to fls it so we can ol better understand
the questipns & statements, We éncourgge
Yourresponse,

Hello Trip Shect;,

Just wanted to publicize fhat Battlefield
Vegas Is not paylng, dvivers for deltvering.
customers wha pay for packages unless the
tustomer says the drivir recarmmendedd
the plage, A Western dyiver and 1 brought

7 people, who paid a total of $1400+ fopr |

shooting patkages. Affer we waited 15
minutes, the:girl at the counter told us that
hecause one of the men had been ‘theje
before we weren't. eligible for anything
undey-stare policy.

Batllelield Vegas s NOT cab fjendly
Thanks for mehtioning this if you can, Bove
the magazine, keep up the good work,

':\\ .
A\

i

We've réceived a fow “lettors to the

MK - YCS Dirlyer
P51 sent: an emall to Battefield Vegas,

© and 4 manager responded with dranatic

tories about yaclst- drivers sereataing for
woney; berating staff, ete. He di, also, affirm
the vew policy,
{Editor's noter We were recéntly fold they
were not paying for cab or Himos customirs
atall)

HI Trip Sheet,

Gregn dooy; Stoney's, and Share nightelub
did past promotions for taxd dijvers, but-ne
moye,

So, drivers don't. waste vour time and
energy with thein, move to anotherplace,

After advertisers stop their promgHons,
post it ixi Tuips Sheet so we know they aren't
paving

"Thitnks, Neme Withheld

{Editor's Note: Wher an advertiser stops
their profivotion in TrfpSheet, we don't-hnow
IF (1) they wre not intérested i the drivers
costoters or (2) If they are just ]hianciall){

continned on page 17

héet Magozine ’ o 15
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PR,

Servers,

s éafé and legal for thelr patvons, and

g Mandaliy Bay, can’t bein all plices atall

and security o¥ficers and at Jeast }
five non-entployess provided drags and,
prostitutes and set up:an area for sexual
antlylty to take place over a two-montt
period.
Six  employess livolved in  the
domplaint have been flred, according to-
MGM Resgoris International, owner of
Mandalay Bay, Mandalay Bay has agreed |
to pay an adaitional $17,000 to cover the §3
costs of the indercover | nvestigation by
gaming agents aud Metvo Police. |

LAS VEGAS-Las Vegas Review Journal-
July 2013, authorities avrested 41
prostitutes and gne pimp in Las Vegas
ag part of a nationwide erackdown on X
child prostitution-and only found one
child prostitute, According to. the artcle,
theie were approximately 150, 200 child
prostitutes ayrrested every year in Las
Vegas, Authorities have been aware of this
problem for a while,

Theve is always a concern about AIDS
and #'s growing threat among call gixls,
In 2003 a prostitute was sriested seyen

Mini Soccer-Mini World Cup

times afterit was known she haid the viriis ‘5t Pride- 3800 CaSh
and was continuing to practice herssrvice. 2nd Prixe - $240 Cash
1t's very hard to eontrol the activitles 3rd Prize - $120 Gash
of Oth@?\ A Acomp‘a.n.y cz3n Bo ko gragt Aﬁg{ﬁ"‘ m” 1eth & TQﬁt
lengths to make sure their environment -
Spansoisdby:

Dirivers Fraternity of Las Vegas

exaployess. I someans is determined to
engage inillogal activities a husiness, such

tiriies to make sure they ars off the hook,
Howeven, if the perpetrator is the owuer
of e business, the law will go after them
to the fullest extent of the Jaw when svey
possible. e

gazise,

August 7014
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STATE OF NEVADA
Depariment of Business & Industry

OFFICE OF THE LABOR COMMISSIONER
675 Falrview Drive Suile 226
Carson Clty, Nevada 89701

JIM OBBORS Telephone (775) 687-4860 Fax (775)687-6409

Govornor

MENDY ELLIOTT
Diractor

MICHAEL TAHGHEK
Labor Gemnisstoniar

STATE OF NEVADA
MINIMUM WAGE
2010 ANNUAL BULLETIN

APRIL 1, 2010

PURSUANT TO ARTICLE 15, SECTION 16(A) OF THE CONSTITUTION OF THE
STATE OF NEVADA, THE GOVERNOR HEREBY ANNOUNCES THAT THE
FOLLOWING MINIMUM WAGE RATES SHALL APPLY TO ALL EMPLOYEES IN
THE STATE OF NEVADA UNLESS OTHERWISE EXEMPTED, THESE RATES
SHALL BECOME EFFECTIVE ONJULY 1, 2010,

FOR EMPLOYEES TO WHOM QUALIFYING HEALTH BENEFITS HAVE BEEN
MADE AVAILABLE BY THE EMPLOYER:

NO LESS THAN $7.25 PER HOUR

FOR ALL OTHER EMPLOYEES:
NO LESS THAN $8.25 PER HOUR

Coples may also be obtained from the Labor Comumnissioner’s Offices at

675 Fairview Drive, Suite 226
Carson City, Nevada 89701
(775) 687-4850

or
555 East Washington, Suite 4100

Las Vegas, Nevada 89101
(702) 4862650
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STATE OF NEVADA

OFFICE OF THE ATTORNEY GENERAL

100 North Carson Street
Garson Clty, Nevada 89701-4717

CATHERINE CORTEZ MASTO
Allomney General

RANDAL R, MUNN

Assislant Allomey General

March 23, 2007

OPINION NO. 2007-01

Michael Tanchek, Labor Commissioner
Office of the Labor Commissioner

675 Fairview Drive, # 226

Carson City, Nevada 89701

Dear Commissioner Tanchek:

MINIMUM _ WAGES; EMPLOYERS;
INITIATIVE: Any increase in the federal
minimum wage must take effect on the
date established in the law. If either tier of
the current Nevada minimum wage is less
than the increased federal wage, that tier
of the Nevada minimum wage must be
raised to the federal level on the effective
date established by federal law. A review
of the two tlers of the Nevada minimum
wage must be conducted annually, and
communicated to the public with a bulletin
published by April 1% of each year. During
the review, a comparison must be made
between the amount of increases,
expressed as percentages, in the federal
minimum wage over $5.15 per hour and
the cumulative increase in the CPI from
December 31, 2004, Any adjustment to
the two tier minimum wage becomes
effective July 1% of the same year.

You have requested an Attorney General Opinion on the recent constitutional
amendment to Nev. Const. art. 15, § 16 (Amendment) affecting minimum wage, and

you have posed six questions.

Telephone 776-684-1100 « Fax 775-684-1108 + www.ag.stale.nv.us » E-mall aginfo@ag.state.nv.us
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GENERAL BACKGROUND INFORMATION

The Amendment was first approved hy the voters, through the initiative process,
in the 2004 general election and was approved by the voters again in the 2006 general
election. The Amendment states, in relevant part, as follows:

Each employer shall pay a wage to each employee of not
less than the hourly rates set forth in this section. The rate
shall be five dollars and fifteen cents ($5.15) per hour worked,
if the employer provides health benefits as described herein,
or six dollars and fifteen cents ($6.15) per hour if the
employer does not provide such benefits... These rates of
wages shall be adjusted by the amount of increases in the
federal minimum wage over $5.15 per hour, or, if greater, by
the cumulative increase in the cost of living. The cost of living
increase shall be measured by the percentage increase as of
December 31 in any year over the level as of December 31,
2004 of the Consumer Price Index (All Urban Consumers,
U.S. City Average) as published by the Bureau of Labor
Statistics, U.S. Department of Labor or the successor index
or federal agency. No CPI adjustment for any one-year period
may be greater than 3%. The Governor or the State agency
designated by the Governor shall publish a bulletin by April 1
of each year announcing the adjusted rates, which shall take -
effect the following July 1.

The Amendment provides that either the Governor or an agency designated by
the Governor “shall publish a bulletin by April 1 of each year announcing the adjusted
rates, which shall take effect the following July 1." The Labor Commissioner would
likely be the "designated agency” as he is mandated to "enforce all labor laws of the
State of Nevada...[the enforcement of which is not specifically and exclusively vested
in any other officer, board or commission.” NRS 607.160.

QUESTION ONE

Because the adjustments in the minimum wage rates are generally applicable to .

all employers in Nevada, do the rulemaking procedures of NRS chapter 2338, the
Nevada Administrative Procedure Act, need to be followed in order to make the

adjustments?
ANALYSIS

NRS chapter 233B is Nevada's Administrative Procedure Act (APA) and contains
the requirements for the adoption of regulations., More specifically, NRS 233B,038
defines a regulation in pertinent pait as follows:

1. “Regulation” means:
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(a) An agency rule, standard, directive or statement of
general applicability which effectuates or Interprets law or
policy, or describes the organization, procedure or practice
requirements of any agency;

Pursuant to NRS 233B.039, the Governor is exempt from APA rulemaking
requirements. If he should take on this annual adjustment responsibility, he would not
be constrained by the procedural requirements of the APA.

If the Labor Commissioner or other State agency was delegated the duty to
annually review and publish the minimum wage, this review and publication of a
potential increase could be accomplished without having to comply with the APA
rulemaking procedures. The formula for establishing the minimum wage is contained
within the Amendment and all that remains is the review and application of the formula
on an annual basis to determine the appropriate minimum wage rate,

In Morgan v. Committee on Benefits, 111 Nev. 597, 894 P.2d 378 (1995), the
Court reviewed whether the State Committee on Benefits actions in adjusting rates and
coverage was “rulemaking” subject to the APA. The Court stated:

Where thers is an express grant of authority there is likewise
a clear and express grant of power to do all that is
reasonably necessary to execute the power or perform
duties specifically conferred by the enahling statute, This
authority need not always be exercised through a process of
formal rule making.

ld. at 605, 894 P.2d at 384-85,

The issue in Morgan was an increase in the premium rates charged state
employees for benefit coverage. The Court concluded that setting rates within the
statutory confines set out by the legislature does not constitute rulemaking and was not
subject to the procedural requirements of the APA.

The Court compared the situation in Morgan with that found in Public Service
Comm’n v. Southwest Gas Corp., 99 Nev, 268, 662 P.2d 624 (1983). Public Service
Comm’n involved a change to the utility’s "rate design” which had been noticed as a
rate change. The Court noted that while a simple rate change did not need to comply
with the APA, any changes to the utility’s "rate design" (forms of rate structure based on
type of customer) by the Public Service Commission should, however, comply with APA
rulemaking requirements. /d. at 383, 894 P.2d at 383,

Here, the “design” for the annual review and publication is found within the
Amendment. The annual calculations to determine the appropriate adjustment are an
implementation of that design, the application of a mathematical formula, with no
discretion allowed to the office or agency.
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CONCLUSION TO QUESTION ONE

Neither the Governor nor an agency charged with the duty to review and publish
the adjustments required by the Amendment are required to follow the rulemaking
procedures of the APA.

QUESTION TWO

If increases are made in the federal minimum wage, when do those increases
hecome effective?

ANALYSIS

Section 6(a)(1) of the Federal Labor Standards Act of 1938 (29 U.S.C. 206(a)(1))
contains the federal minimum wage. The current federal minimum wage Is $ 5.15. This
minimum wage rate became effective on September 1, 1997, This effective date is
contained in the text of 29 U.S.C. 208(a)(1).

Pursuant to 29 § USCA 202(b), Congress may elect to exercise its power to
"regulate commerce among the several States . . . to correct and as rapidly as
practicable to eliminate the conditions above referred to in such industries without
substantially curtailing employment or earning power." Those conditions include "the
maintenance of the minimum standard of living necessary for health, efficiency, and
general well-being of workers . .. ." 29 § USCA 202(a).

Congress Is currently considering a bill (H.R.2) to amend 29 U.S.C. 206(a)(1)
and raise the federal minimum wage. The portion of H.R. 2 (2007) relevant to this
discussion is set out below:

Sec.101 — Minimum Wage
(a) In General — Section 6(a)(1) of the Fair Labor Standards
Act of 1938 (29 U.S.C. 206(a)(1)) is amended to read as
follows:
(1) except as otherwise provided in this section, not
less than —
(A) $ 5.85 an hour, beginning on the 60" day
after the date of the enactment of the Fair
Minimum Wage Act of 2007;
(B) $ 6,55 an hour, beginning 12 months after
that 60" day; and
(C) $ 7.25 an hour beginning 24 months after
that 60" day,
(b) Effective Date — The amendment made by subsection (a)
shall take effect 60 days after the date of enactment of this
Act.
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Under H.R. 2, the effective date(s) of the federal minimum wage increase(s) are
set out in the amendment. If H.R, 2 fails, any bill which amends 29 U.S.C. 206(a)(1) will
need to set out the effective date of the federal minimum wage increase.

CONCLUSION TO QUESTION TWO

The bill amending Section 6(a)(1) of the Federal Labor Standards Act of 1938 (29
U.8.C. 206(a)(1)), thereby raising the federal minimum wage, will contain the effective
date(s) of the increase(s).

QUESTION THREE

Using the current rates of $6.15 per hour and $6.15 per hour, how wouild the cost
of living adjustment be calculated, what would the rates be, and when would they
become effective under the following scenarios:

Scenario 1. The federal minimum wage is not increased before April 1, 2007,

Scenario 2; The federal minimum wage Is increased before April 1, 2007.

Scenario 3. The federal minimum wage is increased after April 1, 2007, but prior
to July 1, 2007,

Scenario 4. The federal minimum wage Is increased after July 1, 2007, but prior
to April 1, 2008,

ANALYSIS OF QUESTION THREE

The Amendment provides two methods for adjusting Nevada's minimum wage
and requires the use of the method resulting in the greater increase. A discussion of
these methods as well as the impact of a federal minimum wage increase is necessary
prior to answering the questions posed,

Any Increase in the federal minimum wage must take effect on the date
established in the law. See Dail v. Arab, 391 F.Supp.2d 1142 (M.D.Fla. 2005) (citing
Brooklyn Sav. Bank v. O'Neil, 324 U.S. 697, 706, 65 S,Ct. 895 (1945)) (Federal Labor
Standards Act's provisions are mandatory.) If the current Nevada minimum wage is less
than the federal wage, the Nevada wage must be raised to the federal level on the date
specified in the federal law.

For example, if on March 29, 2007, the federal minimum wage was raised fo
$5.85, the lower tier Nevada minimum wage would become $5.85, on that day. The
Amendment does hot contemplate a review of the minimum wage more than once per
year, lt specifically calls for a publication on April 1 of each year with an effective date
of July 1. Because there Is no review before April 1, the upper tier would remain at
$6.15 because it is higher than the federal minimum wage, Any potential increase to the
upper tler would be accomplished through the annual review conducted the following
Aprit 1 with the effective date of any increase beling the following July 1.
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The Amendment delineates that the minimum wage rate “shall be adjusted by the
amount of Increases in the federal minimum wage over $5.15 per hour, or, if greater, by
the cumulative increase In the cost of living." (emphasis added.) While the Nevada
Supreme Court has found that the term "or" can mean sither "and” or "or,” see Desert
Irrigation, Ltd, v. State, 113 Nev, 1049, 944 P.2d 835 (1997), we conclude in this case
that the rules of statutory construction dictate otherwise.

"[l]t is well settled in Nevada that words in a statute should be given their plain
meaning unless this violates the spirit of the act." Del Papa v. Bd. of Regents, 114 Nev.
388, 956 P.2d 770, 774 (1998) (quoting McKay v. Bd. of Supervisors, 102 Nev. 644,
648, 730 P.2d 438, 441 (1986)). Further, it is presumed that definitions of words with
well-defined common law meanings are given effect, unless it is clear that another
meaning was intended. Moser v. State, 91 Nev. 809, 812, 544 P.2d 424, 426 (1975)
(citing Sheriff v. Smith, 91 Nev. 728, 542 P.2d 440 (1978)). Further, the Court in
Nevadans for Nevada v. Beers, 142 P.3d 339, 347 (2008), stated that, unless
"ambiguous, the language of a constitution provision is applied in accordance with its
plain meaning.”

The word “or" is commonly defined as an "alternative,” meaning "either” or to
give a choice between or among different things. See Webster's Il New Riverside
University Dictionary, 826 (1984); Black's Law Dictionary, 1085 (5th ed, 1979).
Following the rules of statutory construction, the presumption here is that the word "or"
Is glven its ordinary meaning.

The Nevada Supreme Court has held that use of the term "ot" between phrases
indicates an alternative and suggests that the phrases have different meanings. See Orr
Ditch Co. v. Justice Court, 64 Nev, 138, 1562, 178 P.2d 558, 565 (1947); Rogers V.
State, 105 Nev. 230, 232, 773 P.2d 1226, 1227 (1989). |n fact, in Anderson v. State,
109 Nev. 1129, 1134, 865 P.2d 318, 321 (1993), which discusses the use of the word
"oI" to separate alternative elements of a crime, the court specifically noted that the
legislature's use of "the disjunctive 'or,' and not the conjunctive 'and," required one
occurrence or the other but not necessarlly both.

The Amendment offers no indication that "or" is to be read as anything but
disjunctive. Accordingly, the "or" at issue in the Amendment reveals an intentional
separation of two distinct methods of adjusting the Nevada minimum wage. Further, no
Increase In the federal mintmum wage is necessary to trigger a review or adjustment
based on the cost of living. The disjunctive “or" requires one occurrence or the other
but not necessarily both. See Anderson, supra.

The first method contained in the Amendment is the adjustment of Nevada's rate
by the same increase as that imposed by the federal law. For instance, using the same
wage rate increase as above, if the federal minimum wage rate is increased to $5.85, a
raise of seventy (70) cents over the prior mininum wage of $ 5.15, the potential
adjustment to Nevada's minimum wage would likewise be a raise of seventy (70) cents,
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The second method sets out an adjustment based on the "cumulative increase in
the cost of living.” The amendment then defines the calculation of the cost of living
increase as “the percentage increase as of December 31 in any year over the level as
of December 31, 2004 of the Consumer Price Index (All Urban Consumers, U.S. City
Average) as published by the Bureau of Labor Statistics, U.S. Department of Labor or
the successor index or federal agency.”

The CPI for December 31, 2004, is to be used as the base rate. The
‘cumulative” increase refers to the requirement that the year 2004 be used as a base
with the addition of the increases to the CPI that may ocecur in subsequent years,
Black's Law Dictionary, 343 (5th ed. 1979), defines "cumulative" as follows; “Additional;
heaping up; increasing; forming an aggregate, The word signifies that two things are to
be added together, instead of one being a repstition or in substitution of the other.”
Thus, the "cumulative increase in the cost of living" would be the adding together of the
CPI increases from 2004 forward to form an aggregate increase in the CPI between the
current year and 2004, See Del Papa, supra.

The Amendment does not contain the word “annual’ or other language which
mandates an increase on a yearly basis. The Amendment calls for a comparison to be
done. In interpreting a constitutional provision, the Nevada Supreme Court has stated
that it is "not free to presume that the framers of the [initiative] and those who enacted it
meant anything other than exactly what they said." See Nevada Mining Ass’n v.
Erdoes, 117 Nev. 531, 26 P.3d 753, 759 (2001).

Other states in addressing this same issue have drafted their minimum wage
increase provisions differently, clearly delineating that an increase will be on an annual
basis tied to the cost of living. For example, Arizona’s minimum wage law found at
Ariz.Rev.Stat.Ann sec. 36-363 (effective January 1, 2007) states in pertinent part:

The minimum wage shall be Increased on January 1, 2008
and on January 1 of successive years by the increase in the
cost of living. The increase in the cost of living shall be
measured by the percentage increase as of August of the
immediately preceding year over the level as of August of the
previous year of the consumer price index (all urban
consumers, U.S. city average for all items) or its successor
index as published by the U.S. department of labor or its
successor agency, with the amount of the minimum wage
increase rounded to the nearest multiple of five cents.

Likewise, Missouri has recently implemented a new minimum wage law which
calls for an annual increase or decrease. Mo.Ann.Stat. sec, 290.502 (effective January
1, 2007) in pettinent part:

The minimum wage shall be increased or decreased on
January 1, 2008, and on Januaty 1 of successive years, by the
increase or decrease in the cost of living. On September 30,
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2007, and on each September 30 of each successive year, the
director shall measure the increase or decrease in the cost of
living by the percentage increase or decrease as of the
preceding July of the immediately preceding year of the
Consumer Price Index for Urban Wage Earners and Clerical
Workers (CPI-W) or successor index as published by the U.S.
Department of Labor or Its successor agency, with the amount
of the mihimum wage increase or decrease rounded to the
nearest five cents.

In our case, the plain meaning and utilization of the word "cumulative” is to refer
to the requirement that during the annual review, the percentage increase is hot
calculated on a year by year basis, but rather that the increase in the minimum wage be
compared fo the cumulative increase in the CPI. Therefore, the annual review would
not be reviewing the increase of CPI from year to year but rather the total increase from
2004 forward compared to the total increase in the fedsral minimum wage,

The Amendment calls for the comparison of the amount of a federal increase to
the change in the CPI. As the federal increase is expressed in monetary terms and the
change in CPI Is expressed in points, a direct comparison cannot be made between
monetary amounts and CP) points. Therefore, in order to do a comparison, the
amounts must be converted to a similar basis, i.e. percentage change.

Using our eatlier example of a seventy cent increase in the federal minimum
wage on March 29, 2007, the change from $5.15 to $5.85 would be a 13.6 % increase
in the federal minimum wage.

The Consumer Price Index (All Urban Consumers, U.S. City Average), s
calculated using 1982 as a base year, with the amount assigned to it of 100, The CPl
identifies the Increase in the cost of living using that baseline as the starting point.
Pursuant to the Bureau of Labor Statistics, as of December 31, 2004, the CP| was
190.3. See http://data/bls.gov. The CPl as of December 31, 2006, was 201.8, i.e., an
increase of 11.5 polnts over December 31, 2004. htip:/datalbls.gov. This 11.5 point
increase from 2004 represents a 6% Increase.

At the first April 1 review after the implementation of the federal increase — the
seventy cents would presumably be added to the Nevada minimum wage because the
13.6% increase In the federal minimum is larger that the 6% increase in the CPl. In
subsequent years, unless there was an additional increase in the federal minimum
wage, there would not be an inctease to the mintmum wage until the CP] increase from
base year 2004 to that reviewing year was greater than the percentage change in the
increase to the federal minimum wage.

! This opinion centers on the legal Issues surrounding the Interpretation of the Amendment. Due to the
potential for sequential increases to the Federal Minimum Wage and changes to the percentage
caleulations, the Attorney General would defer to the speclalized knowlecdge of the Labor Commissioner
and/or any economists or accountants he may employ to assist him, for the actual formulas and
calculations to be employed in adjusting the Nevada minimum wage.
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We now apply these principles to the four scenarios posed.

Scenario 1; The federal minimum wage Is not increased before April 1, 2007,

Under Scenario 1, if the federal minimum wage did not increase by April 1, 2007,
a comparisoh of the 0% change to the federal minimum wage would be compared to the
6% change in the CP! to determine any adjustment, up to a maximum 3%, with the
adjusted Nevada minimum wage rate effective July 1, 2007,
Scenario 2. The federal minimum wage Is increased before April 1, 2007,

If either tier of the current Nevada minimum wage is less than the increased
federal wage, that tier of the Nevada minimum wage must be raised to the federal level
on the effective date established by federal law. For purposes of the April 1, 2007

review, the percentage of the federal minimum wage increase would be compared to -

the CPI percentage increase, to determine any adjustment to the two tiers of the
Nevada minimum wage that would become effective on July 1, 2007.

Scenario 3: The federal minimum wage is increased after April 1, 2007, but prior to July
1, 2007; and

Scenario 4: The federal minimum wage Is increased after July 1, 2007, but prior to April
1, 2008,

If either tier of the current Nevada minimum wage is less than the increased
federal wage, that tier of the Nevada minimum wage must be raised to the federal level
on the effective date established by federal law.  For purposes of the April 1, 2008
review, the percentage of the federal minimum wage Increase would be compared to
the CPI percentage increase, to determine any adjustment to the two tiers of the
Nevada minimum wage that would become effective on July 1, 2008,

CONCLUSION TO QUESTION THREE

Any Increase in the federal minimum wage must take effect on the date
established in the law. If either tier of the current Nevada minimum wage is less than
the increased federal wage, that tier of the Nevada minimum wage must be raised to
the federal level on the effective date established by federal law. A review of the two
tiers of the Nevada minimum wage must be conducted annually, and communicated to
the public with a bulletin published by April 1% of each year, During the review, a
comparison must be made between the amount of increases, expressed as
percentages, In the federal minimum wage over $5.15 per hour and the cumulative
increase in the CPI from December 31, 2004, Any adjustment to the two tier minimum
wage becomes effective July 1% of the same year.

QUESTION FOUR

How would the answers in scenarfos 2, 3, and 4 posed in Question 3 change if
the amount of any raise in the federal minimum wage rate is less than the cost of living
increase to be announced on April 1, 20077
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QUESTION FIVE

How would the answers in scenarios 2, 3, and 4 posed in Question 3 change if
the amount of any raise in the federal minimum wage rate is greater than the cost of
living Increase to be announced on April 1, 20077

CONCLUSION TO QUESTIONS FOUR AND FIVE

The Amendment requires that the annual method resulting in the greater
percentage increase in the minimum wage be utilized.

QUESTION SIX
What is the effect of the phrase “cumulative increase in the cost of living” on the

minimum wage rate in subsequent years and how does that affect the annual

calculation?
CONCLUSION TO QUESTION SIX

Please see our response to question three,

Sincere regards,

CATHERINE CORTEZ MASTO
Attorney General

By:
JAMES T. SPENCER
Chief Deputy Attorney General

JTS:efb
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LINDA MARIE BELL, District Judge,
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and

LAKSIRI PERERA, Individually and
on behalf of others similarly situated,

Real Party in Interest.

Case No.:

District Court Case No. A-14-707425-C

PETITIONER’S APPENDIX IN SUPPORT OF PETITION FOR WRIT OF

MANDAMUS OR PROHIBITION

VYOLUME 3 OF 7

Malani L. Kotchka
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3 HEIMANOWSKI & McCREA LLC
520 South Fourth Street, Suite 320
4 Las Vegas, NV 89101
Telephone: (702) 834-8777
5 Facsimile: (702) 834-5262
6 Attorneys for Defendant
. Western Cab Company
8 DISTRICT COURT
CLARK COUNTY, NEVADA
10 | LAKSIRIPERERA, )
) CaseNo.: A-14-707425-C
11 Plaintiff, )
) Dept.: XIV
12 | v )
)
13 WESTERN CAB COMPANY, ) REPLY TO PLAINTIFE’S
) RESPONSE AND SUPPLEMENT TO
14 Defendant. ) HIS RESPONSE TO DEFENDANT’S
) MOTION TO DISMISS
15 ) AND
) OPPOSITION TO PLAINTIFE’S
16 ) COUNTER-MOTION TO AMEND
) COMPLAINT AND CONDUCT
17 ) DISCOVERY UNDER NRCP RULE
) 56(f)
18 )
) Date of Hearing: 02/18/15
19 ) Time of Hearing: 9:30 a.m.
2 %
21 MEMORANDUM OF POINTS & AUTHORITIES
22 1. Introduction
23 Perera’s Response to Western Cab’s Motion to Dismiss was due January 26, 2015 and he
24 filed a Response on that date. Then, he filed a Supplement on January 27 at 6:24 pm, The
25 Supplemerit should be stricken as untimely.
26 Moreover, Perera’s counsel should be chastised for asserting, “Defendant’s counsel has not
27 responded to an email inquiry about whether they will consent to any supplementation of the
28 plaintiff’s original response and counter-motion which was filed on Januvary 26, 2015.” Plaintiff’s
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Supplement, p. 2. Western Cab’s counsel never received an e-mail asking for consent to any
supplementation of the plaintiff’s original response and counter-motion and Perera’s counsel has not
attached such an e-mail to his Supplement, The Coutt’s rules do not authorize a Supplement.
Therefore, Perera’s Supplement should be stricken,

1T, Prospective Aﬁplication of Thomas

Perera’s counsel Greenberg specifically argued before the Nevada Supreme Court in
Thomas, “Despite the speciousness of any claim that the Court’s opinion of June 26, 2014 only has
prospective application, it seems virtually certain that respondents in this case, and one or more
defendants in the other taxi driver minimum wage cases, will insist on litigating that issue.” BExhibit
1, p. 2. The Supreme Court refused to chiange its decision, implying that the case would have only
prospective application,

X,  Authority of Labor Commissioner

In Exhibit F to Perera’s Response, Perera offers an Attorney General Opinion, No. 2005-04,
This Opinion states:

The minimum wage changes proposed by Question No. 6,
though materially different in wage outcome, applicability and civil
court remedy, essentially create a new method of calculating the
wage rate and do not attempt to alter the underlying current
statutory basis for administrative enforcement of the new wage
by the Labor Commissioner, By providing for a higher minimum
wage and a more extensive civil court remedy, the people intended to
strengthen an employee’s ability to assert his right to the minimum
wage. The current administiative enforcement jurisdiction of the
Labor Commissioner is well-suited to serve this general purpose, and
it merely strengthens what the proposed amendment seeks to
guarantee [sic].

Exhibit F, AA19 (emphasis added), The Opinion concluded, “On the other hand, the more likely
and appropriate conclusion is that the proposed amendment would modify these enforcement
statutes to allow for the Labor Commissioner’s enforcement of the new minimum wage law.”
Exhibit F, AA19, Clearly, the Labor Commissioner is “the State agency designated by the

Governor” as referenced in the Minimum Wage Amendment,

Page 2 of 15
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1 Rather than file a permissive civil court action, Perera filed a cldim with the Labor

2 Commissioner alleging he had not been paid minimum wage by Western Cab, Initially Perera
3 sought $8.25 an hour and then beginning on March 25, 2011, he sought $7.25 an hour. Exhibit 9-5.
: On November 13, 2012, the Labor Commissioner said he had been provided copies of payroll
¢ records and “with these evidentiary documents, it appeats that you have been paid correctly,”
7 Exhibit 5-3. The Labor Commissioner told Perera that if he disagreed, to respond in writing not
8 later than November 23, 2012 and provide evidentiary documents to substantiate why he disagteed.

9 Perera failed to respond and his claim was closed. Exhibit 5-3, Westetn Cab is entitled to rely on

10 the Labor Commissioner’s decision because that was the remedy chosen by Pereta,

H Moreover, until the Thomas decision and despite the Attorney General’s Opinion, the
ij Nevada Labor Commissioner believed that the Minimum Wage Amendment did not trump the
14 minimum wage exceptions in NRS 608,250(2). In NAC 608.115(2), the Labor Commissioner
15 describes how an employer shall pay for time worked. The regulation specifically states, “This
16 subsection does not apply to an employee who is exempt from the minimum wage requirement

17 pursuant to NRS 608.250.” Since Westetn Cab complied with the Labor Commissionet’s

18 interpretation of the law, taxicab companies should not have to pay Nevada’s minimum wage to the
19
drivers until Thomas was decided.
20
o IV,  Statufe of Limitations
9 In Judge Tao’s decision in a non-taxidriver case on the statute of limitations to be applied to
23 a minimom wage claim in Nevada (Exhibit 4), he states:
24 Thus, the legal standard that the Plaintiffs allege was violated is the
wage tate established by the Labor Commissioner, not Article XV
25 section 16 itself, Although that wage rate is established pursuant to
26 the methodology articulated in the Minimum Wage Amendment, the
Mininum Wage Amendment does not itself define what that exact
27 rate is at any given moment in time. Therefore, any claim that an
employee has been illégally paid less than the effective minimum
28 wage rate actually alleges a violation of wage rates established by
HESMANOWSKI & McCREA e
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Exhibit 4, p. 9,

state regulation rather than alleging a direct violation of Article XV,
Section 16 of the Nevada Constitution. Consequently, although
styled as a “Constitutional tort,” the Plaintiffs’ claim actually appears
to be one alleging a violation arising under NRS 608.260.”

Judge Ellsworth agrees with Judge Tao.! On December 5, 2014, Judge Ellsworth, in Golden ‘

v, Sun Cab Inc.

, entered a tentative ruling and held:

This is a class action lawsuit brought by cab drivers of Deft. for
failure o pay the minimum wage. The matter has been stayed for a
lengthy petiod of time pending the Supreme Court’s decision on the
question of whether the exception for taxicab drivers to the minimum
wage requirement, which is contained in NRS 608,250(2), applies to
deprive taxicab drivers of the minimum wage in the face of Article
15, Section 16 of the Nevada Constitution which was an amendment
to the constitution by way of initiative petition and ratification, The
Supreme Court has now decided that matter in Thomas v. Yellow
Cab Corp., 130 Nev. Adv. Op. 52 (June 26, 2014) and held that the
Constitutional Amendment does indeed supplant the exceptions
listed in NRS 608.250(2), This leaves Deft. with two further
arguments: (1) that the two year limit on filing an action under NRS
608,260 to recover the difference between the wage paid and the
amount of the minimum wage bars the first claim for relief by Dett.
Golden (and all others so similarly sitvated) who was not employed
within two years of the filing of the suit; and (2) that Pltfs third claim
for waiting-time penalties under NRS 608.040 must be dismissed
because Pltfs did not bring a cause of action for Attomey’s fees
under NRS 608,140, or because this section does not apply where an
employee is paid upon separation, but subsequently disputes the
amount paid. The Statute of Limitations Argument: Article 15,
Section 16(B) provides in relevant part: The provisions of this
section may not be waived by agreement between an individual
employee and an employer, All of the provisions of this section or
any part hereof, may be waived in a bona fide collective bargaining
agrecment, An employee claiming violation of this section may
bring an action against his or her employer in the courts of this State
to enforce the provisions of this section and shall be entitled to all
remedies available under the law or in equity appropriate to remedy
any violation of this section, including but not limited to back pay,
damages, reinstatement or injunctive relief, NRS 608,260 provides
in pertinent part: If any employer pays any employee a less amoutt

! This lawsuit was originally filed in Department V before Judge Ellsworth, On December
8, 2014, Western Cab filed its Motion to Dismiss Fitst Amended Complaint. On December 10,
2014, Greenberg filed a Peremptory Challenge of Judge Elisworth,
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than the minimum wage presctibed by a regulation of the Labor
Commissioner putsuant to the provisions of NRS 608.250, the
employee may, at any time within 2 years, bring a civil action to
recover the difference between the amount paid to the employee and
the amount of the minimum wage.

Exhibit 8, pp. 1-2.

Perera’s counsel Greenberg made the same arguments in opposition to the two-year statute

of limitations which he makes here, Exhibit 8, p. 2. Judge Ellsworth found: “Article 15, Section 16

contemplates a civil action, but does not prescribe a limitation on the action, and so a statutory

limitation period must apply. The anti-contractual waiver provision does not amount to an

exception to NRS 11.010,” Exhibit 8, p. 2. She said, “The Nevada Supreme Court has determined

that the term action as used in NRS 11,190 refers to the nature or subject matter of the claim and not

to what the pleader says it is, and it is the nature or subject matter of the claim that will determine

what limitation period applies.” Exhibit 8, p. 3. Judge Ellsworth concluded:

Bxhibit 8, p. 3.

Here, it is clear that the purpose of the first cause of action is to
collect the difference between the wages paid and the minimum
wage required, assuming that the former was less than the latter. The
Constitutional provision does not set forth a limitation period and the
two year period set in NRS 608.250 is not irreconcilable with the
Constitutional provision, Thomas v. Nevada Yellow Cab Coip,,
Supra, did not implicitly repeal the entire statutory framework of
NRS Chapter 608 concerning minimum wage (i.e NRS 608.250
through 608.290) [sic], Since the nature of the action here is the
same as the nature of the action described in NRS 608.260, the two
year limitation period should apply,

In McDonagh v. Harral’s Las Vegas, Inc., 2014 WL 2742874, at *4 (D. Nev,, June 17,

2014), Judge Mahan held:

While article 15, section 16 of the Nevada constitution does
create a new two-tiered minimum wage in the state, this section is
silent on whether it changes the two-year statute of limitations in the
Nevada Revised Statutes, Therefore the court finds that the
constitutional provision was not intended to change this {wo-year
statute of limitations,

Accordingly, plaintiffs are only entitled to a two-year statute
of limitations for the fourth cause of action, failure to pay minimum

Page 50f 15

000163




1 wage in violation of the Nevada constitution,

2 This Court should follow these prior decisions and find ;(hat if Thomas does not apply prospectively,
3 a two-year statute of limitations applies to Perera’s lawsuit.

* NRS 608.115 requires an employer to maintain records of wages for a two-year period
Z following the entry of information in the record, If Perera’s suggested four-year statute of
7 limitations is applied, it would conflict with NRS 608.115. Nevada employers are not required to

8 maintain records of wages after two years. NRS 608.115 comports with a two-year statute of

9 limitations.
10 The Minimum Wage Amendment does not contain a statute of limitations which conflicts
= with the two-year petiod in NRS 608,260, A two-year statute of limitations should be applied to
i minimum wage claims,
14 V. Greenberg’s Solicitation and Perera’s Gross Taxable Income
15 Prior to filing the original complaint in this case on September 23, 2014, Perera’s

16 attorney Leon Greenberg solicited the drivers of Western Cab. Exhibit 10 is one such written

17 solicitation, It is dated September 16, 2014, and it states:

18 1 believe many of the taxi drivers for Western Cab were earning, from
19 the fares collected by customers, less than the $7.25 or $8,25 an hout

currently requited by Nevada’s Minimum Wage law, While drivers
20 may have also collected a substantial amount of tips from customets,

those tips are not counted for purposes of Nevada’s Minimum Wage
21 Law. For example, a taxi driver’s share of the meter (customer fares

collected) for an 11 hour work day must currently equal at least $79.75
or $90.75 under Nevada’'s Minimum Wage law, depending upon

2 whether proper medical insurance was provided by Western Cab. So
23 if you are working a full 12 hour shift, and earning less than $80 or
$90 a day without including your tips, you may have a claim for
24 unpaid mmimum wages,
25 Exhibit 10. Perera made $80 or $90 a day without including his tips, See Exhibit 5-1,

26 Moreover, he often made more than $80 to $90 a day, See Exhibit 5-1 whete he made $122.60

27 onr September 23, 2012, $125.35 on September 24, 2012, $121,30 on September 25, 2012,
28
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1 $97.35 on October 3, 2012, $98.45 on October 5, 2012, $103.20 on October 6, 2012, $105.60 on
October 7, 2012, $99.65 on October 9, 2012, $107.55 on October 10, 2012, and $108.95 on
October 14, 2012, If Perera’s wages of $1,857.40 ate divided by 20 days, Perera made an
average of $92.87 a day. According to Greenberg’s solicitation letter, Perera has been paid the

minimum wage.

While Perera accuses Western Cab of some horrendous perfidy in regard to the higher

~N N G AW N

8 minimum wage for those who are not provided with qualified health benefits, Western Cab relied
9 on Perera’s Labor Commissioner claim to determine which hourly pay rate he was seeking, Up

10 until March 24, 2011, which is outside the statute of limitations, Perera was seeking $8.25 an

11
hour, But from March 25, 2011 until he quit, he was seeking $7.25 an hour, Exhibit 9-5,
12
. Western Cab simply relied on Perera’s Labor Commissioner claim to determine the minimum
3
14 wage he was seeking,
15 Nevada’s Minimum Wage Amendment provides as follows:
16 Bach employer shall pay a wage to each employee of not less than the
houtly rates set forth in this section. The rate shall be five dollars and
17 fifteen cents ($5.15) per hour worked, if the employer provides health
benefits as described herein, or six dollats and fifteen cents ($6.15) per
18 hour if the employer does not provide such benefits, Offering health
benefits within the meaning of this section shall consist of making
19 health insurance available to the employee for the employee and the
employee’s dependents at a total cost to the employee for premiums of
20 not more than 10 percent of the employee’s gross taxable income from
the employer.
21
NAC 608.104 is the Labor Commissioner’s regulation on determining whether the employee’s
22
23 share of the premium of the qualified health insurance exceeds 10 percent of his gross taxable
24 income, NAC 608.104(2) specifically states:
25 As used in this section, “gross taxable income of the employee
attributable to the employer” means the amount specified on the form
26 W-2 issued by the employer to the employee and includes, without
" limitation, tips, bomuses or other compensation as required for
27 purposes of federal individual income tax.
28 Thus, Perera’s gross taxable income must include his tips, bonuses or “other compensation as
HEIMANOWSKI & McGREA el
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1 required for purposes of federal individual income tax.” Gross income for federal individual
2 income tax “means all income from whatever source derived, including (but not limited to) the
3 following items: (1) Compensation for services, including fees, commissions, fiinge benefits,
4
and similar items, . . .» 26 U.S.C. § 61(a)(1). Thus, all of Perera’s declared and undeclared tips
5
6 must be included in his gross taxable income, See Exhibit 9-6, His fringe benefits such as his
7 health insurance premium which Western Cab paid must be included in his gross taxable income.
8 Fees and free tickets paid to taxi drivers for delivering passengets to certain vendors must also be
9 included in Perera’s gross taxable income, Exhibit 11, Since Perera’s wage claim filed with the
10 Labor Commissioner sought only $7.25 an hour after March 24, 2011, he presumably knew that
11
the premium for dependent health insurance was less than 10% of his gross taxable income.?
12
3 VI.  Perera’s Motion To Amend Complaint
14 Tn his Supplement, Perera has requested to amend his complaint and add Irshad Ahmed as a
15 class representative. Irshad Ahmed is not similatly situated to Perera and has no mininmum wage
16 claim even if the higher rate of $8.25 an hour is used. Exhibit 9. A comparison of Perera’s and
17 Ahmed’s wages (Exhibits 5 and 9) shows that Ahmed made much more in wages than Perera,
18 Ahmed and Perera worked at different time petiods. Ahmed made mote in declared tips than
19
Perera. Ahmed did not elect to be covered by the health insurance. Neither Perera nor Ahmed can
20
51 show that they were not paid the minimum wage required by Nevada’s Constitution “for many or
2 most of the days that they worked in that their hourly compensation, when calculated pursuant to the
23 requirements of said Nevada Constitutional Provision, did not equal at least the minimum howly
24 wage provided for therein,” Supplement, Exhibit “B”, p. 2.
25
26 :
2 In his statute of limitations argument, Perera claims he is seeking recovery under the
27 Minimum Wage Amendment. Response, pp. 9-10, If the Labor Commissioner’s rate-setting is
ignored as urged by Perera, he would only be entitled to $6.15 an hour if no health benefits were
28 provided. Perera certainly made over $6.15 an hour, Exhibit 5.
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1 The only notice requirement in the Minimum Wage Amendment is a requirement to

2 “provide written notification of the rate adjustments to each of its employees,” There has been no

3 rate adjustment since 2010 which is outside the statute of limitations, See Exhibit 12.

: While tips cannot be considered for the determination of the minimum wage in Nevada, tips
p can be used to pay for fuel, In regard to the payment for the driver’s fuel, Western Cab followed the
7 ditections of the U.S. Department of Labor, The Department of Labor expressly told Western Cab
g that the cost of fuel could not be considered in the caleulation of minimum wage. Exhibit 9, See
9 Exhibit “E”, pp. 5-6, to Response. Thete is no requirement to pay for fuel in the Minimum Wage

10 Amendment,

1 Neither Ahmed nor Perera were owed unpaid wages by Western Cab when they were
jj separated from employment. Perera and Ahmed have not shown that they were similarly situated or
14 that they have a cause of action and, therefore, Perera’s motion to amend the complaint should be
15 denied,

16 VII. The Class Representative and Class Treatment

17 Individual determinations of each taxicab drivet’s hourly wages would have to be made,

18 Such individualized determinations do not qualify under NRCP 23 for class treatment, Both

1 Perera’s and Ahmed’s failure to have a minimum wage claim against Western Cab means neither
z(]) can setve as a class representative, Greenberg has been soliciting drivers from Western Cab since
29 September 16, 2014, Exhibit 10, The fact that only two individuals, who do not have a minimum
23 wage claim, have responded to Greenberg’s solicitation means there is no class that has a minimum

24 wage claim against Western Cab, Suffering a violation of the same provision of law is not suffering

25 the sa;ne injury, Wal-Mart Stores, Inc. v. Dukes, U8, , 131 S, Ct,2541 (2011). The U.S,

26 Supreme Court held in Dukes, “Quite obviously, the mere claim by employees of the same

Z company that they have suffered a Title VII injury, or even a disparate impact Title VII injury, gives
e Page 9 0f 15
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1 no cause to believe that all their claims can productively be litigated at once.” Id, at 2551.

N

Perera cannot get over this hurdle. His attempt to add Ahmed as a class representative when
his income varied a great deal fiom Petera’s means that they did not suffer the same injury.
Dissimilarities within the proposed class would have the potential to impede the generation of
common answers. Here, Perera’s and Ahmed’s claims cannot be resotved with generalized proof as

required by the Nevada Supreme Court in Shuetie v. Beazor Homes Holdings Corp., 121 Nev, 837,

= - O S N R

124 P.3d 530 (2005), Each driver’s time and wage records will have to be examined to determine if

o)

there is a minimum wage violation, This case should not proceed as a class action because it does

10 not meet the criteria of NRCP 23,

11
VIII, No Equitable Tolling
12
" Perera urges equitable tolling because he claims Western Cab violated the Minimum Wage
14 Amendment by not notifying him in writing of his right to the minimum wage required by the

15 Minimum Wage Amendment. However, Perera misconsirues the requirement of the Minimum
16 Wage Amendment. The only notice requirement is, “an employer shall provide written notification
17 of the rate adjustments to each of its employees and make the necessary payroll adjustments by July

18 1 following the publication of the bulletin.” The last time there was a rate adjustment was 2010,

19 long outside the statute of limitations, Exhibits 12 and 13.

2(1) Moreover, the federal minimum wage rate has been '$7.25 since 2009, Western Cab has
2 posted the federal law requirement for 16 years, See Exhibits 9 and 9-7,

23 Federal courts generally deny motions for equitable tolling of federal minimum wage

24 lawsuits if there has been no undue delay by the coutt, See Davis v. Westgate Planet Hollywood,

25 2009 WL 102735, at *14 (D, Nev,, Jan. 12, 2009); Lewis v. Nevada Proper(y 1, LLC, 2013 WL

26

237098 at *14 (D. Nev., Jan. 22, 2013); Phelps v, MC Communicafions, Inc., 2011 WL 3298414, at
27

*8 (D. Nev. Aug, 1, 2011); Willians v, Trendwest Resorts, Inc,, 2006 WL 3690686, at #8 (D. Nev.
28
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1 Dec, 7, 2006). Here, Western Cab has done nothing to prevent its drivers from filing claims and
2 there are no extraordinary circumstances beyond Perera’s control making it impossible fo file his
claims on time, Indeed, Perera filed a claim with the Labor Commissionet on time,

Greenberg has been soliciting Western Cab’s drivers since September 16, 2014, After

Z Western Cab promptly filed its Motion to Dismiss Perera’s First Amended Complaint, Greenberg
7 sought more time within which to file his response, Thus, if thete has been any delay, it was caused
8 by Perera’s counsel, The statute of limitations should not be tolled.

9 IX.  Motion to Conduct Discovery

10 Greenberg seeks to conduct discovery of “documents on the health insurance benefits
11

provided to the plaintiff,” As part of its Motion to Dismiss, Western Cab furnished Greenberg with

12
. the hours worked by Perera detailed in his own handwriting and the wages paid to him. Western
14 Cab has not disputed that Perera had to petsonally pay for his gasoline in 2012 and has explained

15 the reason why it changed its policy in regard to the gasoline. Exhibit 9,
16 Perera has documents on his health insurance benefits and Perera is the person who made
17 the wage claim to the Labor Commissioner stating that he was not seeking the higher minimum

18 wage after March 25, 2011, Perera has not shown any entitlement to discovery regarding all of

19 Western Cab’s taxi drivers. Greenberg obviously has the names and addresses of the other taxi
j? drivers because he has been sending out solicitation letters, Exhibit 10, He obviously does not need
2 that discovery and if no class is certified, he would not be entitled to such discovery.

23 In Picus v. Wal-Mart Stores, Inc., 256 FR.D. 651, 655, 660 (D. Nev. 2009), Judge Pro
24 found that it was a waste of the parties’ resoutces and judicial resources to conduct discovery on
25 class certification where individual issues predominated and the class could not be certified as a

26 matter of law. In Vinoli v. Countrywide Home Loans, Inc., 246 FR.D, 637, 639 (S.D. Cal. 2007),
27
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when walting for discovery will only cause needless delay and expense, The district court found no
common policy that would diminish the need for individual inquiry and denied class certification.
Id. at41-42.

In Ovieda v. Sodexo Operations, 2012 WL 1627237, at *4 (C.D. Cal. May 7, 2012), the
court found that the plaintiff had alleged that her claims were typical of the class because the
defendants subjected all of their houtly employees to the identical violations of the California Labor
Code and California Business and Professions Code. The coutt held that the plaintiff had alleged no
facts to demonstrate or even suggest that any member of the putative class had similar work
experiences, The court found that the plaintiff had failed to allege causes of action such that
common questions of fact or law could provide class-wide answers and would be susceptible to
class-wide proof. The court concluded, “In sum, Plaintiff’s class allegations and PAGA claims
must be dismissed because she has alleged absolutely no facts to show that her work experience is
similar to that of any member of the putative class,” If Perera cannot show that this case should be
certified as a class action pursuant to NRCP 23, he is not entitled to discovery regarding class
allegations. Muntolete v, Bolger, 767 F.2d 1416 (9" Cir, 1985). Perera bears the burden of showing
that the class action requirements of NRCP 23 are satisfied before he is entitled to discovery
regarding a purported “class,”

X, Conclusion

Although Perera and Ahmed allege in paragraph 8 of their proposed Second Amended
Complaint that a “single set of facts will establish the right of each member of the class to recover,”
they do not allege a single set of facts, As Exhibits 5 and 9 show, they each worked for Western
Cab during different petiods of time, worked different hours and earned different amounts of wages.
Perera’s and Ahmed’s countermotion to amend the complaint and conduct discovery under NRCP

Rule 56(f) should be denied.
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Perera and Ahmed are not similaly situated, Perera filed a claim with the Labor
Comumissioner seeking to recover $8,25 until March 24, 2011, and then seeking to recover $7,25 an
hour. Exhibit 9-5, The Labor Commissioner investigated Perera’s complaint and concluded that
based on his payroll records, “[I]t appeats that you have been paid correctly.” Exhibit 5-3. Perera
has no claim for a minimum wage violation,

Moreover, in determining the amount of Perera’s and Ahmed’s gross taxable income, both
their declared and undeclared tips, fees from vendots and fringe benefits must be included. As
Exhibit 11 shows, $50 referral fees to a wedding chapel, a “FULL PAYOUT for all Cabs & Limos”
to Showgirls, and a “TAXI FRIENDLY CASH PAID OUT DAILY” to The Range are comunon,
Neither Ahmed nor Perera offer any proof of their gross taxable income and thus neither can show
any entitlement to $8.25 an hour.

The Department of Labor told Western Cab that payment for fuel could not be consideted in
the minimum wage calculation. Only amounts on a paycheck could be considered. Therefore,
Western Cab increased the amount it paid its drivers and required them to purchase their own fuel.
While tips cannot be considere;j in determining whether an employer has met the minimum wage
requirement of the Minimum Wage Amendment, declared and undeclared tips can certainly be used
to pay for gasoline.

Perera and Ahmed offer no evidence that Western Cab knew of the Attorney General
Opinion No, 2005-04, Moreover, Opinion No, 2005-04 affitms the Labor Commissioner’s
enforcement of Nevada’s minimum wage law, As part of the Labor Conumnissioner’s enforcement
of the minimum wage law, the Labor Commissioner still enforced the exemptions in NRS 608.250.
NAC 608,115(2).

Pursuant to the Minimum Wage Amendment, the Nevada Labor Commissioner sefs the

minimum wage, Exhibit 13, Perera and Ahmed seek to recover the difference between the amount
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paid to them and the amount of the minimum wage. Therefore, a two-year statute of limitations
applies to their claims, NRS 608.260,

The last time the Labor Commissioner adjusted the minimum wage was in 2010, Exhibit
12. The duty to notify its employees of this adjustment therefore occurred at that time which is
outside the statute of limitations.

The Thomas decision did not change the requirements of NRCP 23 regarding class
certification, Because neither Perera not Ahmed is owed any minimum wage, neithet can serve as a
class representative, Since Perera and Ahmed cannot meet the standards of NRCP 23, class
cettification should be denied and no discovery should be allowed under NRCP Rule 56(f). All of
Western Cab’s drivers were employed for different periods of time, wotked different hours and
earned a different hourly wage, The individual members are not similar to each other, Moreovet,
they will all have a different gross income. For Perera and Ahmed to claim that they did not receive
minimum wage is a travesly of justice. Therefore, Western Cab respectfully requests that this Court
grant its motion to dismiss the first amended complaint and deny Perera’s and Ahmed’s

countermotion to amend the complaint and conduet discovery under NRCP Rule 56(f).

HEIMANOWSKI & McCREA LLC

By:__/s/ Malani L. Kotchka
Malani L, Kotchka
Nevada Bar No, 283
520 South Fourth Street, Suite 320
Las Vegas, NV 85101

Attorneys for Defendant
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EVENTS & ORDERS OF THE COURT

12/06/2014

All Pending Motions (9:00 AM) (Judicial Officer Ellsworth, Carolyn)
All Pending Motions; 12/6/14

Minutes
12/05/2014 9:00 AM

- DEFT'S MOTION FOR PARTIAL SUMMARY JUDGMENT &
MOTION TO DISMISS... PLTF'S OPPOSITION AND
COUNTERMOTION FOR DISCOVERY AS PER NRCP RULE
56(f)... PLTF'S COMPLAINT UNDER NRCP RULE 12 Prior to
hearing, counsel provided with tentalive ruling as follows: This
Is a class aclion lawsuit brought by cabdrivers of Deft, for
fallure to pay the minimum wage, The malter had been stayed
for a engthy period of time pending the Supreme Court s
decision on the question of whether the exception for taxicab
drivers lo the minimum wage requirement, which Is contained
in NRS 608.250(2), applies to deprlve taxicab drivers of the
minimum wage In the face of Article 15, Sectlon 16 of the
Navada Conslitution which was an amendrent to the
constitution by way of Initiative petition and ratification. The
Supreme Court has now decided that matter In Thomas v,
Yellow Cab Corp,, 130 Nav. Adv, Op. 52 (June 26, 2014)and
held that the Constitulional Amendment does Indeed supplant
the exceptions listed in NRS 608.250(2). This leaves Deft. with
two further argurents: (1) that the two year limit on filing an
acllion under NRS 608.260 to recover the difference between
the wage paid and the amount of the minlmum wage bars the
first claim for relief by Deft. Golden (and all others so similarly
sltuated) who was not employed within iwo years of the flling of
the sult; and (2)that Pitf s third claim for walting-time penalties
under NRS 608.040 must be dismissed because PIif s did not
bring a cause of actlon for Altorneys fees under NRS 608.140,
or because the section does not apply where an employee is
pald upon separation, but subsequently disputes the amount
pald, The Stalute of Limllations Argument; Article 15, Section
16(B) provides in relevant parl: The provisions of this section
may not be walved by agreement between an Individual
employes and an employer, All of the provisions of this section,
or any part hereof, may be waived in a bona fide collective
bargaining agresment . An employes clalming violation of this
sectlon may bring an action against his or her employer in the
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courts of this State to enforce the provistons of this section and
shall be enlitled lo all remedies avalilable under the law ot In
equily appropriate to remedy any violatlon of this seclion,
Including but not limited to back pay, damages, relnstatement
or Injunctive rellsf. NRS 608,260 provides in pertinent part: If
any employer pays any employee a less amount than the
minimum wage prescribed by regulation of the Labor
Commissloner pursuant to the provislons of NRS 608.250, the
employee may, at any time within 2 years, bring a civlt action to
recover the difference between the amount pald to the
employee and the amount of the minimum wage. A contract
belween the employer and the employee or any acceptance of
a |esser wage by the employee is not a bar to the action,
(emphasis added) Thus, the Constitutional Amendment is more
expanslve than NRS 608.260. While NRS 608.260 provides for
a limited remedy of recovery of the difference in the wage pald,
the Constitution provides for all remedles available in law or In
equity appropriate to remedy any violation, Including, but not
limited to, recovery of back pay, damages and Injunctive relisf,
Additionally, the minimum wage |s no longer prescribed by
regulation of the Labor Gommissioner, but rather by the very
terms of the Nevada Constilution which prescribe how the
wage shall be determined. Previously, under NRS 608.250, the
Labor Commissloner was presumably free to decline a match
of the federal minlmum wage if she determined that those
Increases are contrary ta the publlc Interest. In opposition to
Deft s statute of imitations argument, Pltf s argue that there Is
no statute of limitations for an action fo enforce the
Constitutional Provision because no limitalion Is set forth in the
section and subsection B prohibits a walver of the minimum
wage requirement by an individual employes, so that should be
interpreted to be a bar to any limitation, Alternatively, Plif s
argue that applying a statute of limitations would be
inequitable; that Deft should be equitably estopped from
Invoking the stalute of imitations because they falled to advise
Pitf s of thelr minimum wage rights as required by the Nevada
Constilution , or that the stalute should be equitably tolled untli
the date of the declsion in Thomas v. Yellow Cab, Supra.
Finally, Pltf s argue that if there Is a limitation on the time to
bring an actlon under the Constitutional amendment, it Is either
a6, 4 or 3 year limitation period. The Court finds PItf 5 first
argument (L.e, that there s no perlod of limitations for an action
claiming a violation of Article 15, Section 16) and second
argument (l.e. thal the provision within subssclion B of Section
16 prohlibiting a walver of the minimum wage requirements by
agreement between and individual employee and an employer
amotnt to a prohibition agalnst any period of limitalion)
unpersuasive. NRS 11.010 provides that Clvil actions can only
be commenced within the perlods prescribed In this chapter,
afler the cause of action shall have acoruied, except where a
different limitation Is prescribed by statute. Article 15, Section
16 contemplates a clvll action, but does not prescribe a
limitation on the action, and so a stalutory limitation period
must apply. The anti-contractual walver provision does not
amount fo an exception to NRS 11.010. A statute of Iimltations
applies to alt civil actions, legal and equitable, and if the cause
of action is not particularly specified elsewhere in a statuts, itis
Included In the catchall statute, NRS 14.220 providing for a 4
year period, Deft, argues that a two year period has been
prescribed by NRS 608.260 and ctes to two federal cases for
the proposition that the two year statute of limitations In NRS
608,260 was not Implicitly repealed by Nevada s Constitutional
amendment. Speclfically, Deft. ciles to Rivera v. Perl & Sons
Farms, Inc., 735 F,3d 892 (9th Cir. 2013) and McDonagh v.
Harrah s Las Vegas, Inc, 2014 WL, 2742874, 2014 U.S. Dist,
LEXIS 82290 (D. Nev, June 17, 2014). Actually, River v. Perl &
Sons did not so hold. Instead, the court held that because the
appellant farmworkers failed {o raise the argument in the lower
court It was desmed walved. While the court in McDonagh v.
Harrah, Supra, dld make a finding that the constitutional
provision was not intended to change this two-year statute of
limitations, it did so without any analysis beyond noting that the
provision was silent on whether it changed the two-year
statute, Plif s have also argued that other limitation petlods
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should apply NRS 11.190(1)(b) because compensation was

pald pursuant to a written agreement; NRS 11,190(2)(c) ;
bacause if there was nol a wrilten agreement, there was an :
unwritten contract; and NRS 11.220 because there s no other
period provided; NRS 11.190(3)(a) because it is an action for a
Hlabliity created by stalute; or NRS 11,190(3)(c) because it is an
action for the taking of personal properly, The Nevada
Supreme Court has determined that the term action as used in
NRS 11.190 refers to the nature or subject matter of the claim
and not {o what the pleader says It is, and [t Is the nature or
subject matter of the claim that will determine what limitation
perlod applies, Hartford Insurance Group v. Statewide
Appliances, Inc., 87 Nev. 195, 484 P.2d 569 (1971). in the
Hartford Insurance case, the insurance cornpany, as the
subroges of its Insured, filed an action for breach of express
and Implled warranties which were extended by the Deft, upon
the sale of a water heater which subsequently exploded
causing damage to the [nsured s home. The instrance carrier
argued that NRS 11.190(2)(c) applied [an action upon a
conltract, obligation or liabllity not founded upon an Instrument
In writing]. The court, focusing on the nature of the action found :
that NRS 14.190(3)(¢) [an action for Injuring personal property) |
applied because the PIif, sought recovery for Injuries to
personal property which NRS 11,190(3)(c) specifically governs.
In Blotzke v. Christmas Tree, Inc. 88 Nev. 449, 499 P.2d 647
(1872), Plif. sued his employers for personal injurles alleging
that they had nof provided a safe place to work, The court s
focus was the Plif s atlempt to assert a contract claim with a
fonger statule of limitations. The court, finding that the action
sounded in tort rather than contract, applied the shorter
Himitation perlod which barred the claim. State Farm v,
Wharton, 88 Nev, 183, 495 P.2d 359 (1972) involved an
automobile accident and State Farm sued as subrogee of its
Insured, thereby stepping info the shoes of its insured. The
carrler Insisted that since it pald the Insured under its Insurance .
conlract, & 6 year statute of imitations should apply. Agaln, the . ‘
nature of the action was for personal injurles presumably

caused by the wrongful act or neglect of the adverse, so that
the 6 year limitation perlod would not apply. Thus, the Courtls
to look lo the real purpose of the cause of action in determining
the applicable provision of the fimilation statute. Here, It Is clear
that the purpose of the first cause of action Is to collect the
difference between the wages paid and the minimum wage
required, assuming that the former was less than the laiter.
The Gonstilutional provision does not set forth a limitation
perlod and the two year perlod set in NRS 608,250 [s not
irreconcilable with the Constitutional provision. Thomas v.
Nevada Yellow Cab Gorp,, Supra, did not implicitly repeal the
entire statutory framework of NRS Chapter 608 concerning
minimum wage (l.e NRS 608,250 through 608.290. Sincs the
nature of the action here Is the same as the nature of the
action described in NRS 608,260, the two year limitation perlod
should apply. Tolling of the period: PIif s argue that even if the
two year limitation perlod applies, it should be folled because
Deft. failed to advise Pltf s of their minimum wage rights.
Spacifically, Pitf s cite to Article 15, Section (16)(A) which
requires an employer to provide written notification of rate
adjusiments to each of its employees. Firstly, this provision
does not requlre an emplayer to notify employees of thelr right
to a minimum wage. Thus, Plif s may not rest on this argument
alone to toll the slatute, but it may be a faclor when considering
whether the doctrne of equitable tolling should be applled to
the 2 year limitation period found In Nevada s wags and hour
statutes, Equitable tolling Is defined as [(Jhe doclrine that the
statute of limitations will not bar a clalm If the PItf. , despile
diligent efforts, did not discover lhe injury unfit after the
limitations period had expired Cily of North Las Vegas v, Stale
Local Government Employse-Management Relations Bd., 127
Nev. Adv. Op. 57, 261 P.3d 1071 (2011) quoting Black s Law
Dictionary 618 (9ih ed. 2009), The doctrine has been adopted
in Nevada In discrimination claims addressed to the Nevada
Equal Rights Commission under Chapter 613 becatise
procedural technicalllies that would bar claims of discrimination
will be looked upon with disfavor, Copeland v. Desert [nn Hotel,
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99 Nev, 823, 826, 673 P.2d 490, 492 (1983). Nonetheless,
even in the situations where equitable tolllng may be
consliderad, cedaln factors should be analyzed when .
determining whether the doctrine will apply. Among lhese ars
the claimant s diligence, knowledge of the relevant facts,
refiance on misleading authoritative agency slatements and/or
misleading employer conduct, and any prejudice to the
employer, I1d. Nevada has also applied equitable tolfing to time
lImlts for flling clalms for the refund of tax overpayments, See
State Dept. of Taxation v. Masco Bullder Cablnet Group, 127
Nev, Adv. Op. 67, 265 P.3d 666 (2011), but emphasized that
Even when the clalm s untimsliness Is due o a procedural
technlcality, application of the doctrine Is appropriate only when
the danger of prejudice to the Deft, Is absent and the Interests
of Justice so require. Id, quoting Seino v, Employers Ins. Co of
Nevada, 121 Nev. 146, 152, 111 P.3d 1107, 1112 (2005).
Masco {old the Tax Depariment s auditor that It was requesting
a refund, staled lts basls for sald request, and this was
communicated by the auditor In writing to his supervisors in the
Tax Department, The only flaw was that Masco had not sent lis
own refund request letter to the Tax Depariment. The court In
applying the doclirine of equitable tolling, considered this a
mere procedurai technicallty, Similarly, In Copeiand v. Desert
Inn Holel, Supra, the claimant did not fite a Charge of
Discrimination with NERC although she did go to the
Commisslon offices and tell the relevant facts to a NERC
representative who promised to get back to her, The Copeland
court found these facts, asserted In a declaration by the P, ,
were sufficlent to preclude summary judgment in light of the
doclrine. Here, Pilf. Golden has submitted a declaration stating
that in August of 2010, he filed a written claim with the Labor
Commissioner asserling that he had not been paid the ’
minimum wage. It appears that thereafter, he never followed up
on his clalm, bul that Is not entirely clear from the declaration,
He does admit that the Labor Commissioner never advised him
that he did not have a valid claim for violation of the minimum
wage provision, Clearly, the Labor Commissioner was aware of
the Constitutional Amendment, See NAC 608.100 added to
NAC by the Labor Commissloner by R055-07 In 2007. The civil
action herein was filed on March 11, 2013-- 32 months later,
but there Is no explanation as te why il was not filed earlier or
how and when Golden apparently became aware of his right to
file a clvli action. Golden s affidavit does demonstrate that he
was aware of his right to a minimum wage that was apparently
the basls of his complaint {o the Labor Commissioner. Because
Golden has acknowledged in his declaration that he knew of
the of his minimum wags rights, the Nevada cases involving
tolling under the delayed discovery rule are inapposite. Plif s
have requesled that they be permitted to conduct discovery on
lssues concerning the factors bearing upon equitabte lolling
ahd have submitted a declaration of counsel. The Court would
like PUtf, 8 counssl to elaborate further In oral argument as to
what he belleves may be revealed In discovery that would
suppott an equitable (olling argument, The Equitable Estoppel
argument: Pltf s argue that Deft s should be equitably estopped
from assenting a statule of limitations but provide no clear
analysls of why equitable estoppel should apply. Equitable
estoppel works to prevent someone from asserting legal rights
that In equity and good consclence should not be avallable due
fo that person s conduct, The four elsments of equitable
estoppel are; (1) the parly to be eslopped must be apprised of
the true facts; (2) he must Intend that his conduct shall be
acted upon, or must so act that the parly asserting estoppel
has the right to believe it was so intendsd; (3) the party
asserling the estoppel must be Ignorant of the true state of
facts; (4) he must have relied to his detriment on the conduct of
the parly to be estopped. In re Harrison Living Trust, 121 Nev.
217, 223, 112 P.3d 1058, 1062 (20085). The Plif s have made
no arguments that demonstrale equitable estoppel applies
here, Counsel may wish to address this in oral argument, The
Third Cause of Aclion pursuant to NRS 608.040: PItf. s third
cause of aclion claims ihal they are entitled to the statutory
penally for a late payment of wages owed an employee at the
time the employee resigns or quits his employment. NRS
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608.040 which provides: If an employer falls to pay: (a) Within
3 days afler the wages or compensation of a discharged
employes becomes due; or (b) On the day the wages or
compensation is due to an employee who resigns or quits,

the wages or compensation of the employee continues at the
same rate from the day the employee resigned, quil or was
discharged until pald or for 30 days, whichever is less. NRS
608.180 charges the Labor Commissloner with enforcement of
NRS 608.005 through 608,195, Deift s argue that PItf s have no
private right of acllon to collect the penalty provided for under
the statute. Whether a privale cause of actlon can be Implled is
a question of lsgislative intent, Baldonado v. Wynn Las Vegas,
LLC, 124 Nev. 861, 968, 194 P.3d 96, 100 (2008) Baldonado
addressed NRS 608.160 and held that the statute contained no
express provision for a private action and that there was no
evldence that the legislature Intended to create one where
there Is an adequate administrative process In place via the
Labor Commissioner, Like NRS 808,160, NRS 608,040 does
not contain an express provision for private action, PIif s argue
that NRS 608.140 allows for assessment of attorney fees in a
private cause of action so that this Is an Indication that the
leglslature intended to a private cause of action for lhe
collection of the penatties provided for in NRS 608.040. While
NRS 608,140 does Indeed provide for the recovery of attorney
s fees in a suit for wages under a contract of employment (i.e.
according to the terms of his or her employment ) it does so In
conneclion with a common law cause of action for lhe recovery
of wages (l.e. Breach of contract). NRS 608.160 merely
creates an exceptlon from the Amerlcan Rule, and allows for
an award of altorney s fees by a court in a common law action
for breach of contract Involving wages In an smployment
contracl, NRS 608,040 Is not similar to 608,140 In this way.
There is no indication that the legislature intended to create a
private right of action for the collection of the late payment
penalties which Is alf Pitf. seek In thelr third claim from relief,
(The Court was unable to read the federal unpublished
opinions which were clted but not attached as exhibits,
because only LEXIS cltes were provided and the Coutt only
has access to Westlaw. Therefore, the arguments regarding
the necessity of pleading a cause of aclion under NRS 608.140
In order to obtaln the penaltles under 608.040 are unclear to
the Court.) Thus, Deft s Motlon for judgment on the pleading as
to that claim shouid be GRANTED, Arguments by counsel,
Colloguy belween Court and counsel regarding equitably
tolling. Further arguments by Mr, Greenberg, COURT advised
Is will aliow Discovery on the fsstle of statute of limitatlons
should be equitably tolled. Mr. Paek objected as he belleves
there will be prejudice to his client as they don't have records.
Further arguments by counsel, COURT stated findings and
ORDERED, Discovery Is opened for the limited purpose
regarding statute of limitations being equitably tolled. Further
arguments by counsel, Court advised counsel used Lexis
Nexus while siting their positions, but Court only has access lo
Westlaw, Court directed counsel to submit courtesy coples of
the Federal cases so Court can look at legislative intent, and
wiil 1ake this Issue, for 3rd clalm of relief under advisement.
COURT ORDERED, Motion for Partial Summary Judgment Is
DENIED WITHOUT PREJUDICE and counse! can renew
motlon at the close of discovery, and countermotion is
GRANTED as {o equitable tolling.

Parlles Presen{
Return to Redlster of Actions

T
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ATFIDAVIT OF MARTHA SARVER

STATE OFNEVADA )
) ss:
COUNTY OF CLARK )

Martha Sarver, being duly sworn upon her oath, deposcs and says that:

L, Fam the Genoerul Manager for Western Cab Company ("Waoslern Cab") and have
held this position since 2006,

2, Attached herclo as Bxhibit 9-1 are my computations of the hours Trshad Ahmed
worked based on payroll records and sonte trip sheels from September 23, 2012 through June 28,
2013, when he last worked based on the non-tipped wages he received. T calenlated Ahmed’s
hourly wage based on Scction 30602 of the TField Operations Handbook of (he United States

Department of Labor, Ahmed’s total earnings for the applicable payroll periods divided by his

compensable hours equal or exceed the higher of the two slate minimum wages of $8.25 an hour,

3 Altnched hereto as Exhibit 9-2 is  list of Trshad Ahmed’s declared tips.
4, Attached hereto us Bxhibit 9-3 are two trip sheels of Irshad Ahmed, Many times

Ahmed did not work 12 hours a shiftl, He often worked botween § and 10 howrs a shifi, From
December 16, 2012 through December 27, 2012, Ahmed was scheduled for and worked 8 or less
howss in 4 day,

5. Altached hereto as Bxhibit 9-4 is the Tipped Brployee Participation Agrecment
of Irshad M. Ahmed in which he said, “I understand (hal referral fees and similar payments
which 1 may receive from businesses or other enﬁties for referring patrons or facilitating the
delivery of patrons 1o those businesses or entities, were not taken info account in cstablishing the
tp rate approved by the IRS. Such fees and payments which I receive are includable in my

income and must be reported on my individual Income Tax Return as required by law whether ot
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not the source of that fncome provides me any documentation,” Laksiri Perer signed an
identical Agreement,

6. Irshad Ahmed became cligible for group health insurance on March 1, 2013 but
did not enroll,

7. Attached as Exhibit 9-5 are excerpls from Laksivi Perera’s Labor Commissioner
claim for wages in which he sought $8,25 an hour to March 24, 2011, and $7.25 an howr from
March 25, 2011 to Qotober 11,2012, The Labor Commissioner said thal Perers had “been paid
correelly,”

8, Attached as Bxhibit 9-6 arc Laksiri Perera’s declared tips for the applicable time
periods,

9 On August 29, 2012, I attended u meeting with Ms, Salazar and her supervisor at
the U.S, Department of Tabor, Western Cab had been audited by the U.S. Department of Labor
for minimum wage compliance pursuant to federal law, The Department of Labor sald that
Western Cab’s payment of gasoline for the drivers could not be considered in determining
whether the company complied with federal minimum wage requirements, Ms, Salazar said that
only the amounts shown on g payroll check could be considered for minimum wage compliance,
A8 a rosull, Western Cab decided in February 2012 that the deivers would pay for their own
gasoline, However, Western Cab (hen decreaged the trip charge and increased the drivers’
commissions on their (rips to compensate them for their direct purchase of their own gasoling, In
doing so, Weslern Cab wag complylng with the directions of the U,S. Department of Labor,

10, For the past 16 years, Western Cab has posted the federal minimum wage notice
regarding minimum wage and the tip credit allowed by federal law, A true and accurate copy of

4 portion of that posted notice is attached as Exhibit 9+7.
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I Tn August 2012 the U.S, Department of Labor again conlacled Western Cab, The

Department asked to review all the diivers’ trip sheets to determine i Western Cab was in

compliance with federal minimum wage requiremonts, Westorn Cab made avallable 44 boxes of

irip sheets.  The LS. Department of Labor must have delermined that Western Cab was in
compliance with federal minimum wage requirements because it has not pursued Western Cab
any further in regard to federal minimum wage compliance. The last contact Western Cab had
with the 1.8, Department of Labor was October 17, 2013,

12, Tederal law allows an employer (o consider tips when determining whether the
drivers are paid minimum wage, The minimum wiage under federal low Is the same as nnder
stale law excepl for the health insurance requirement and is $7.25 an hour, Western Cab's
drivers vefain all of their tips and no tip pool areangement applies,

13, Until the Thomas desision in the summer of 2014, Western Cab believed it wag
complying with state law because of the mininum wage exempilon for {axicab drivers, As soon
as the Thomay decision came down, Western Cab liag oxcluded the lips when dctemﬂning

whether it has met the minimumn w 1ge requirement in the State of Nevada.

i Wﬁ/ ) / L

MARTHA SARVER

SUBSCRIBED and SWORN (o before
me thig /dny o[‘lwblualy 2015
by Mar thu Seu L R

A Malary Publie:State of Movada
3 APPT.NO.06-104886-1
Y My App, Explres Aprll 14, 2018
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IRSHAD AHMED

2012

Date . . .| Sept, 23 -.29, 2012 -

A S0 Hourly Wage
09/23/12 12 160.20
09/25/12 12 12945
09/26/12 12 16545
09/27/12 12 157.05
09/28/12 12 123.95
09/29/12 12 158.85
TOTALS: 72 $ 894.95 $12.43
Date .70

' ' | Hourly Wage
09/30/12 12 158.45
10/02/12 12 102.05
10/03/12 12 128.90
10/04/12 12 142,00
10/05/12 12 140.15
10/06/12 12 117.65
TOTALS: 72 $ 789.20 $10.96
Date Hours Wages Oct, 7~ 12,2012

' Hourly Wage
10/07/12 12 161.90
10/09/12 12 12340
10/10/12 10 157.90
10/11/12 12 110.90
10/12/12 12 141.10
10/13/12 12 128.40
TOTALS: 70 $ 823.60 $11.77
Date Hours Wages Oct, 14 - 20,2012
< | Hourly Wage -

10/14/12 12 170,15
10/16/12, 12 110.80
10/17/12 12 128,55
10/18/12 12 171,25
10/19/12 12 138.15
10/20/12 12 160.00
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| TOTALS: [72 $ 878.90 | $12.21 ]
Date Hours ;- - ‘Wages. Oct, 21'- 27, 2012..
' S Hourly Wage
10721712 12 181.25
10/23/12 12 121,95
10/24/12 12 102.35
10/25/12 12 148.65
10/26/12 12 105,25
10/27/12 12 122.00
TOTALS: 72 $781.45 $10.85
Date "I Houty Oct, 28 -NoY. 2, . .,
q2012. 000 00
- | Howrly Wage
10/28/12 12 147.05 ’
10/30/12. 12 137.50
10/31/12 3 41,85
11/01/12 12 211.40
11/02/12 12 150,50
TOTALS: 51 $ 688.30 $13.50
Date Hours ‘| Wages 7 ordi] Nov. 4 - 10, 2012
Hourly Wage
11/04/12 12 150.95
1 11719712 12 120.15
11/10/12 12 131.70
TOTALS: 36 $402.80 $11.19
Date 7 oy 11717,2012
o ourly Wage
11/11/12 12 188.55
11/13/12 12 121.60
11/14/12 12 107.90
11/15/12 12 135,10
11/16/12 12 100,75
11/17/12 12 91.65
TOTALS: 72 $ 745.55 $10.35
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Date Hours Wages Nov, 18 - 24,2012
Hourly Wage

11/18/12 12 130.65

11/20/12, 12 125.80

11/21/12 12 85.60

11/22/12 12 77.15

11/23/12 12 100.00

11/24/12 12 147.85

TOTALS: 72 $ 667.08 $9.26

Date Gt

11/25/12 8 93.90

1127112 7 80.95

11/28/12 4 51,40

11/29/12 8 103,60

12/01/12 12 118.95

TOTALS: 39 $ 448.80 $11.51

Date, . .| Wages : | Dee, 28,2012

. e e Hourly Wage

12/02/12 140,90

12/04/12 79.80

12/05/12 65.70

12/06/12 114,00

12/07/12 105.35

12/08/12 106.50

TOTALS: 64 $ 612.25 $9.57

Date ... . -

12/09/12, 12 142,65

12/12112 8 115.40

12/13/12 12 106.00

12/14/12 9 82.25

12/15/12 12 108.90

TOTALS: 53 $ 555.20 $1048
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Date - - 00, 16522,2012

: “| Hourly Wage ~+ ¢
12/16/12 8 13435 ~

12/18/12 8 74.15

12/19/12 8 64.30

12/20/12 8 56.55

12/21/12 8 4730

12/22/12 8 61.55

TOTALS: 48 $ 438.20 $9.13

Date Hours Wages w5 Dee, 23 « 29, 2012
% | Hourly Wage
12/23/12 8 64.75

12/25/12 8 7325

12/26/12 8 109.30

12/27/12 8 67.50 |.

12/28/12 12 110,75

12/29/12 12 89.75

TOTALS: 56 $ 515.30 $9.20
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2013

A F ge
12/30/12 12 100,50
01/01/13 12 183.35
01/02/13 12 125.35
01/03/13 12 50.05
01/04/13 12 87.40
01/05/13 12 109.85
TOTALS: 72 $ 656.50 $9.12
Date’
01/06/13 12 141.50
01/08/13 12 160.15
01/09/13 12 167.95
01/10/13 12 184.50
01/11/13 12 177.45
01/12113 12 119.55
TOTALS: 72 $951.10 $13.21
Date | Hours . 2 Wages b " Jan, 13 - 19,2013
T T | Hourly Wage
01/13/13 12 137.75
01/15/13 12 113.80
01/16/13 12 123.45
01/17/13 12 149.85
01/18/13 12 152.60
01/19/13 12 162,10
TOTALS: 72 $ 839.55 $11.66
Date Hours Wages .| Jan, 20 - 26,2013 ..
o 4 . | Hourly Wage . B
01/20/13 12 150,70
01/22/13 12 102.40
01/23/13 12 101.05
01/24/13 12 114,95
01/25/13 12 108,55
01/26/13 12 85.90
TOTALS: 72 $ 663.55 $9.22
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Date idan. 27 ~Feh, 02, -
20130

5 Hourly Wage

01/27/13 12 161.15

01/29/13 12 108.45

01/30/13 12 160.45

01/31/13 12 11145

02/01/13 12 96,90

02/02/13 12 100,45

TOTALS: 72 $ 738.85 $10.26

Date .

02/03/13

02/05/13 12 103.80

02/06/13 12 127.95

02/07/13 12 125.60

02/08/13 12 148.15

02/09/13 12 116,65

TOTALS: 68 $ 700.65 $10.30

Date Hours | Wages ¢ i Feb, 10 - 16,2013

' ' Hourly Wage

02/10/13 12 154.50

02/12/13 12 99.50

02/13/13 12 93.25

02/14/13 12 150.80

02/15/13 12 63.10

02/16/13 12 . 109.10

TOTALS: 72 $ 67025 $9.31

Date Hours Wages Feb, 17 -23,2013
" | Hourly Wage

02/17/13 12 15345

02/19/13 12 126.15

02/20/13 12 127.30

02/21/13 12 164.50

02/22/13 12 119,70

02/23/13 12 109,20

TOTALS: 72 $ 800,30 $11.12
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Date Hours Wages
| Hourly Wage =~
02/24/13 12 138.75
02/26/13 12 97.00
02/27/13 12 110.70
02/28/13 12 130.50
03/01/13 12 157.40
03/02/13 12 129,25
TOTALS; 72 $ 763.60 $10.61
Date .
03/03/13 12
03/05/13 12
03/06/13 12
03/07/13 12
03/08/13 12
03/09/13 12
TOTALS: 72 $711.80 $9.89
Date Hours - - Wages .| March 10 - 16,2013
: : L s Hourly Wage
03/10/13 12 135.80
03/12/13 12 119.15
03/13/13 12 105.95
03/14/13 12 126.10
03/15/13 12 118,25
03/16/13 12 136.05
TOTALS: 72 $741.30 $10.30
Date | Houyrs. - " March 17 -23,2013
" | Hourly Wage
03/17/13 12 180.60
03/19/13 12 115.45
03/20/13 12 181.85
03/21/13 12 240,70
03/22/13 12 139.60
03/23/13 12 125.80
TOTALS: 72 $ 984,00 $13.67
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Date Hours ‘Wages March 24,2013
Hourly Wage
03/24/13 12 208.26
TOTALS: 12 $208.26 $17.36
Date Hours 0% 7 | Wages | April 4-6,2013
4 ST A ‘| Howrly Wage
04/04/13 12 97.00
04/15/13 12 144.35
04/06/13 12 174.20
TOTALS: 36 $ 415,55 $11.54
Date | Ho ApHL7 13,
SRS | Hourly Wage
04/07/13 12 201.80
04/09/13 12 127.65
04/10/13 12 123.20
04/11/13 12 160,50
04/12/13 12 170,50
04/13/13 12 147.35
TOTALS: 72 $931.00 $12.93
Date Hours S Wages | April 14 -.20,2013
| o - [ Hourly Wage
04/14/13 12 200,85
04/16/13 12 125.80
04/17/13 12 8735
04/18/13 12 129.10
04/19/13 12 102,15
04/20/13 12 133,36
TOTALS: 72 § 778,61 $10.81
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04/21/13

192.55

12
04/23/13 12 123,95
04/24/13 12 127.70
04/25/13 12 136.60
04/26/13 12 158,65
04/27/13 12 156,35
TOTALS:; 72 $ 895.80 $12.44
Date
- Hourly Wage
04/28/13 12 151.95
04/30/13 12 122.20
05/01/13 12 109.90
05/02/13 12 156.85
05/03/13 12 162.20
05/04/13 12 129.45
TOTALS: 72 $ 832.55 $11.56
Date Hours Wages May 5-11,2013
Hourly Wage

05/05/13 12 199.15
05/07/13 12 133.50
05/08/13 12 124.35
05/09/13 12 119.75
05/10/13 12 139.15
05/11/13 12 113,60
TOTALS: 72 $ 829.50 $11.52
Date Hours, .; | Wages .. | May.12,:18,2

ST e | Hourly Wage
05/12/13 12 154.85
05/14/13 12 120.90
05/15/13 12, 102.05
05/16/13 12 171.05
05/17/13 12 144,00
05/18/13 12 112,50
TOTALS: 72 $ 805,35 $11.19
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Date

12

05/19/13 228,10
05/21/13 12 151,20
05/22/13 12 154,95
05/23/13 12 135.85
05/24/13 12 101.80
05/25/13 12 155.25
TOTALS: 72 $927.15 $12.88
Date Hours Wages : May 26 — June 1,
.1 2013
S Howrly Wage
05/26/13 12 206.85
05/28/13 12 137.15
05/29/13 12 118.10
05/30/13 12 141,90
05/31/13 12 148.55
06/01/13 12 119,50
TOTALS: 72 $ 872.05 $12.11
Date Ho | June2-8, 2013, -
" 1 Hourly Wage -
06/02/13 12 165.25
06/04/13 12 113.40
06/05/13 12 7710
06/06/13 12 114,20
06/07/13 12 119.60
06/08/13 12 141.65
TOTALS: 72 $731.20 $10.16
Date Hours "1 Wages i
06/09/13 12 170.30
06/12/13 12 136,30
06/13/13 12 122.85
06/14/13 12 121.55
06/15/13 12 103.75
TOTALS: 60 $ 654,75 $10,91
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Date Hours’ +|<June 16 - 22, 2013
Hourly Wage

06/16/13 12 137.30

06/18/13 12 72.90

06/19/13 12 115.60

06/22/13 12 143.60

TOTALS: 48 $ 469.40 $9.78

Date | Hom ;| Juhe 23.-28,2013 "=
B Hourly Wage %"

06/23/13 12 194.10

06/25/13 12 165.90

06/26/13 12 155.30

06/27/13 12 13240

06/28/13 12 116.65

TOTALS: 60 $ 764,35 $12.74
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6. Throughout the entirety of my 12 hour shift, I was never allowed to be “off
duty” and was instead required to work a continuous shift, By that I mean, I remained
“on call” throughout the entirety of my shift and remained eligible to pick up a fare
should one be assigned to me. The only regular break time I had throughout my 12
hour shift was two 10 minute breaks per day during which I would leave my cab to use
the restroom at a store or gas station and pick up fast food or food from a convenience
store. Ialways ate my food in my cab while waiting for a fare, and I did not turn off
my radio (which dispatch vsed to get a hold of taxicab drivers) at any time, There
were many occasions during which I was sitting in my cab eating my food when I was
required to stop eating and pick up a fare that was assigned to me by dispatch.

7. Prior to January 2012, the gasoline used to operate all of defendant’s taxicabs
was provided by defendant. Drivers were not required to pay for gasoline. Beginning
in January 2012, defendant changed its policy and mandated that taxicab drivers
purchase and pay for gasoline at outside gas stations. Since defendant started
mandating drivers to pay for their own gasoline, I recorded the cost of such gasoline
on the trip sheets that I was required to fill out and utilize daily. Those trip sheets
contain an accurate statement of the total cost of gasoline I was required to pay out of
my own pocket each shift I drove since January 2012. In the event that myself or
another driver did not bring the taxicab back to defendant’s facility with a full tank of
gas, the drivers were required to pay defendant to fill up the gas tank on the
defendant’s property. Irecall one occasion during which my cab broke down during
my shift. It was towed back to defendant’s property. Because the cab had to be towed,
I could not fill up the gas tank prior to the cab returning to defendant’s property. The
next day when I reported for my shift, I was approached by one of defendant’s
supervisors, Tammy, who told me I owed defendant $22.00 for 6 gallons of gasoline
which had to be put into my cab upon its return to defendant’s property from the prior
shift. I paid that $22.00 to Tammy, and requested a receipt from her, She gave me a
post-it note, which is included as Exhibit “A” hereto, which confirmed my payment to

3
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her for the gasoline used to fill up the gasoline tank of my broken down cab.

I have read the foregoing and affirm under penalty of petjury that the same is

true and correct,

M///’)" v, /te |/

Lakéi’ri Perera Date
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WESTERN CAB
COBRA RATES

EMPLOYEE PREMIUM

mavuo.mmwooﬂ ﬁm_. gm:ﬁ Single Coverage:
- $283.00 .

If Dependerits were nm«.mqmn o

.

n your plan when <m= were employed at iom»m.a Cab, MBE.H.o:SQ nmms_ca mw". .
$791.05 T ) T s -

i you choose to elect COBRA coverage-after reviewing this mz».onawaop ‘please return the noamm.mnmn .
forms jncluding the HPN Enrollment Form'along with your check for the wvv«ovzwnm. months {o: ’

Chuck: @@Bﬁm . . Please make your check payabls to Western Cab and mail ali
Network Insurance Services, Inc. - . future monthly COBRA payments fo Western Cab; attn: Martha
PO Box 20066 - : : - E . : -

Las Vegas, NV 89112

TERMINATION pATE | (] u/15 :

FORMER EMPLOYEE NAME: h@.ﬁﬂ%\ - R¥2 gﬁ -

EFFEGTIVE DATE OF COBRA covErAGE  {)/1/) 2

(ARRA)

-
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STATE OF NEVADA
Department of Business & Industry

OFFICE OF THE LABOR COMMISSIONER
675 Fairview Drive Suite 226
Carson City, Nevada 89701

it GIBBONS Telephone (775)687-4850 Fax (775)687-6400

Goveriter

HEHDY ELLIOTT
Dlracior

WISHARL TARCHER
tahar Commisslonar

STATE OF NEVADA
MINIMUM WAGE
2007 ANNUAL BULLETIN

APRIL 1, 2007

PURSUANT TO ARTICLE 15, SECTION 16(A) OF THE CONSTITUTION OF THE
STATE OF NEVADA, THE GOVERNOR HEREBY ANNOUNCES THAT THE
FOLLOWING MINIMUM WAGE RATES SHALL APPLY TO ALL EMPLOYEES IN
THE STATE OF NEVADA UNLESS OTHERWISE EXEMPTED. THESE RATES
SHALL BECOME EFFECTIVE ON JULY 1, 2007.

FOR EMPLOYEES TO WHOM QUALIFIYING HEALTH BENEFITS HAVE BEEN
MADE AVAILABLE BY THE EMPLOYER:

NO LESS THAN $5.30 PER HOUR

FOR ALL OTHER EMPLOYEES:
NO LESS THAN $6.33 PER HOUR

Copies of this bulletin may obtained on the internet at
thitpy/www. laboreommissioner,com/does/4-1-07%20ANNUALY
20BULLETIN%20for%20site.doct

Copies may also be obtained from the Labor Commissioner’s Offices at
675 Fairview Drive, Suite 226
Carson City, Nevada 89701
(775) 687-4850

or
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555 East Washington, Suite 4100
Las Vegas, Nevada 89101
(702) 486-2650
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Westem Cab Company Case ID: 1574184

Case File #: 1574184

Western Cab Company
801 S, Main Street

Lag Vegas, NV 89101
Tel# (702) 382-7100

EIN#: 20-8981212

Representative:
Mogan Law Finn, LLC
Johm T, Moran, Jr., Attorney af Law

e

FLSA Narrative Report

COVERAGE

Nature of Business & Section 3(d) employer: The subject of thiy investigation ig a ‘cab company. The
company has been in business since the 1950's. Mr. Tobman (now deceased) purchased the company in-
1967. The company became incorporated in the State of Nevada in September 1950 as Weastern Cab.

Page 1
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Western Cab Company Case |D: 1574184

The corporate officers are: Helen Tobman Martin, Director; Marylin Tobman Moran, Director; Janie
Tobman Moore, President; and Jean Tobman, Secretary & Treasurer.
Mrs. Jean Tobman is retived and mother of Helen, Marylin and Jean,

The General Manager Martha Sarver and Director Helen Tobman Martin handle all the day to day
operations of the business; they hire and fire the staff} therefore they're both the 3(d) Employer (see
Exhibit Tab C-1),

Individual Coverage: The cab drivers do have individual coverage since they receive credit card
payments from the customers,

in 2008,

203(s)(A)(D)ii: The subject company does meet ADV with gross revenues o
:in 2009, and YTD thru September 2010 (see E

3

Period of Investigation: January 1, 2009 thru September 30, 2010

MODO Office: LVDO is MODO office,

EXEMPTIONS

213(a)(1) applicable to:
(1) Helen Tobman Martin, Director
541,100 Exemption
Manages business, hires & fires staff, and does the employee scheduling

(2) Martha Sarver, General Manager
541,100 Exemption

Page 2
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Western Cab Company Case 1D: 1574184

Manages business, hires & fires staft, and does the business accounting

(3) Maryiin Tobman
541,100 Exeniption
Helps manage the business, has authority to hire & fire staff, and assist both Martha &

Helen.

213(a)(1) not applicable to:

Par Martha Sarver and Helen Tobmm}

213(b)}(1} applicable to: All mechanics servicing the taxicabs are exenipt from overtime provisions. The
mechanies duties affect the safety of operations of motor vehicles in trangporfation on public highways.

213(b)(17) applicable to: Taxicab drivers are exempt from ovettime provisions.

No other exemptions were applicable.

STATUS OF COMPLIANCE

Prior History: No prior history was found in Whisard under Western Cab Company,

> computed and
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Western Cab Company Case ID: 1574184

paid by Weatern Cab,
There were two other cases found from more than 10 years ago:
1) FMLA case #1249824 from 9/26/02 thrn 11/7/02 with no monetary findings;
2} FLSA case #1046854 from 7/1/98 thru 7/1/00 with Western Limousine Service with 39 EE's due
$24,603.54,

employer was not paying the required minimum wage rate tor all hours warked. Taxicab drivers are paid
a corunission and employer was not verifying the commission eamed by deivers when divided by the
nmnber of honrs worked in the week way atleast the minitoum wage vate or highey,

Section 206: The review of the company's payroll records confirmed employer was not paying minimum
wage rate for '311 homs worked. When adding all enmng, commissio

Computations: All earnings (commissions & tips) were divided by the average number of hours worked
(60 per week), and if the rate was below the mininwun wage rate, the difference wag computed as baclk
wages due employees, However, credit was given for borses employees received at the end of the year.
All employees received bonuses according to the employmesnt period with company. The first yewr of
employment employees recetved $50, second $100, third $300 and up to & prax of $500.

Note that the Donuses were algo pro-rated to only count the portion due for ﬂ}e mumber of Wee}m back
wages were cotnputed. Example; employee recetves $500 bomns for

back wages were computed; therefore 500 would be divided by 26
then multiplied by 10 (number of weeks) and that's the pottion of
wages computed to give employer credit for the bonus.

Sectinn 211: Reeord keeping viclations were found since employer failed to keep and maintain accurate
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Western Cab Company Case ID: 1574184

record of the employees work houts. Almost all cab drivers work a 12 hour shift, 5 days per week for a
total of 60 hours per week,

Section 212: No record of child labor violations were found, employer stated during initial conference
that they did not hire minors under the age of 18, Minors cannot operate a taxicab, and the insurance will
not insure a taxicab driven by a minor,

Civil Money Penalty Assessments: No CMPs recommended, as prior cases found occurred 10 years
ago, Employer has agreed to comply and pay back wages.

DISPOSITION

A final conference was held on Nov, 15, 2011 with Owners, Helen Tobman Martin and Marylin Tobman
Moran; General Manager Martha Sarver, Attorney John T, Moran, WH
. The conference was held at employers' establishment.
yer was asked why minimum wage violations occurred, their response was they were not
checking the employees were making atleast the minimum wage rate by dividing their weekly earnings by
the hours worked. Since my initial conference appointment they have started checking for minimum
wage,

1discussed the sections of Fair Labor Standards Act that were reviewed in the course of the investigation:
Sections 206, 207, 211, 212 & 213). I explained in full details each section of the FLSA reviewed,

I also explained in full detail the minimum wage violations found under sections 206, and record keeping
violations found under Section 211, I then asked how they would come into compliance and cortect the
problems that lead up to the violations to avoid future violations. The employers Martha Sarver and Helen
Tobman explained they have added an area in the trip sheets the drivers fill out daily where they must
document the hours worked in the day, from start to end of shift, They are also verifying drivers' ave
documenting the work hours that they don't forget to complete this new setion of the trip sheet. They are
also closely tracking the work houts, adding them up weekly, and making sure the driver has earned
minimum wage rate or higher.

They are also implementing a program to monitor closely the non-productive drivers for potential lay-offif
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Western Cab Company Case ID: 1574184

they do not make minimum wage or higher. They are also working on implementing a change for the
drivers to pay for a percentage of the gas, but have not yet decided what percent the drivers will pay, All |
these changes they stated will help eliminate potential future violations,

Once compliance was discussed and agreed upon, I let them know the amount of the back wages found
due for the number of employees. The back wages found were $402,897.55 for 391 employees, Attorney
John Moran asked if they could have a few days to look over the Summary of Unpaid Wages, and discuss
how back wages would be paid and from where. I agreed and we planned to meet back on Wednesday,
November 30, 2011 at 9;00am to sign WH-56 Summary of Unpaid Wages.

On December 1, 2011 I received a call from General Manager Martha Sarver explaining to me that the
“wages” T had counted fiom the payroll records did not include the tips. I explained that the payroll
records has the commission earned and the tips right below and underneath both is a total column for both
and that is the amount that was counted as the employees' total wages. She pointed out to me that the two
columns were not added to reflect the total underneath them, So I pulled up one of the payroll to verify
and indeed she was correct, The total amount was the same as the commission amount therefore not
adding in the tips the employee had declared, I explained to her I would need a week or two to add up the
payroll records and make the necessary changes on the back wage computations, I also explained that
although some employees may drop off the back wages computed, others may be added that had not been
on the summary of unpaid wages before, She stated she understood. After I the added the payroll records
and made the changes to the back wage computations, the results were: $285,229.89 due 431 employees,
On Tuesday, December 13, 2011 I dropped off the new computations sheets and Summary of Unpaid
Wages (WH-56) to Martha Sarver, General Manager at employers' establishment. She explained the
owners Helen Tobman and Marylin Tobman as well as Attorney John Moran were all on vacation and
would not return until after Christmas. T told her I needed to have the Summary of Unpaid Wages back
and signed before the end of the year. She agreed to have it to me by Wednesday, December 28',

On December 28" the Summary of Unpaid Wages (WH-56) was delivered to the office by courier. The
owner Helen Tobman has agreed to pay the back wages to employees by Jan, 31, 21012, see signed
Summary of Unpaid Wages in case file. The Receipt of Unpaid Wages (WH-58) for all 431 employees
were printed and delivered to employers' establishment on Dec. 29th to be included in the envelope with
checks.

Page 6

000134




Western Cab Company Case ID: 1574184

No further action is necessary,

Recommendation: It is recomumended that this case be closed administratively upon receipt of back
wages paid fo emiployees,

Publications: The enployer was provided with an FS#44 and Handy Reference Guide fo the FLSA
included with flie appointment lefter, Af initial conference, Owner, Helen Tobman Martin was provided
with the following publications; 1261 & 1312,

Date:

Wage Hour Envestigator
=
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3 of 10 DOCUMENTS
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF NEVADA
OPINION No, 2005-04
2005 Nev. AG LEXIS 4
March 2, 2005

SYLLABUS:
(*1

BALLOTS; LABOR COMMISSIONER; WAGES: Notwithstanding the conclusion that the proposed amendment
would effect an implied repeal of the provisions for caleulation of the minimom wage and mininum wage entitlement
found in NRS 608.250, the statutory exclusions from overtime conmpensation and the provisions of NRS 608,250 relied
upon in NRS 608.018, would stand as enacted for purposes of the overtime compensation law,

REQUESTBY:

Michael Tanchek, Nevada Labor Comtnissioner
Office of the Labor Conunissioner

Department of Business and Industey

6735 Fairview Drive, Suite 226

Carson City, Nevada 89701

OPINIONBY:

BRIAN SANDOVAL, Attorney General; PATRICIA PALM GASPARINO, Deputy Attorney General, Civil
Division

OPINION:

As the Nevada Labor Conunissioner, you are requesting an opinion regarding the potential effect of the amendment
to the Nevada Constitution as proposed by the initiative placing Question No, 6, "Raise the Minimum Wage for
Working Nevadans Act," on the 2004 General Flection Ballot. Your questions concern the consequences of such an
amendment upon Nevada's existing statutory framework for minimum [#2] wage and overtime compensation benefits.
Notwithstanding the recent introduction of Assembly Bill 87 in the current session of the Nevada Legislature, the issues
and conclusions of this opinion should be shared with appropriate legislative committees for consideration of prudent
anticipatory statutory amendments o cusrent laws that will be impacted by any passage of Question No, 6 amending the
Nevada Constitution,

GENERAL BACKGROUND INFORMATION

AA 14
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2005 Nev. AG LEXIS 4, *2

Currently under NRS 608.250, certain employees in private employment are entitled to minimum wages at a rate 1o
be established by the Nevada Labor Commissioner in accordance with federal law, Nevada's overtime compensation
statute, NRS 608.018, incorporates select provisions of the minimum wage law at NRS 608.250 lo delineate which
employees are excluded [rom entitlement (o statutory overtime compensation. Complimenting these Nevada laws, the
Fair Labor Standards Act of 1938, as amended (FLSA), at 29 U.S.C.A. § 201 ef seq., sets forth the minimum wage and
overtime compensation benetits [¥3] required by federal law, n! Under the FLSA, the general mininmm wage rate is
setat § 5.15 perhour. 29 U.S.C.A. § 206(a)(1) (1998). In accordance therewith, the Nevada Labor Commissioner has
also set Nevada's general minimun: wage rate at § 5.15 per hour. NAC 608.110(1).

nl Although states remain free to enact their own laws governing minimum wages and overtime benefits,
compliance with state legislation will not excuse noncompliance with the FLSA, 29 U.S.C.A. § 218(a) (1998);
Alaska Int Indus., Inc. v. Musarra, 602 P.2d 1240, 1246 (Alaska 1979).

Ballot Question No. 6, which is aimed at raising Nevyada's minimum wage rate, stemmed from an initiative petition,
See Nev, Const, art. 19, § 2 (reserving (o the people the power to propose, by initialive petition, amendments to the
constitution, and (o enact or reject them at the polls); Garvin v. Ninth Judicial Dist. Court ex rel. County of Douglas,
118 Nev, 749, 751, 59 P,3d 1180, 1181 (2002) [*4] (discussing the initiative power). The initiative proposes to amend
Article 15 of the Nevada Constitution to add the following section addressing minimum wages:

Sec. 16, Payment of minimum compensation to employees. A. Each employer shall pay a wage to each
employee of not less than the hourly rates set forth in this section. The rate shall be five dollars and
fifteen cents ($ 5.15) per hour worked, if the employer provides health benefits as described herein, or
six dollars and fifteen cenls ($ 6,15) per hour if the employer does not provide such benefits. Offering
health benefits within the meaning of this section shall consisi of making health insurance available to
the employee for the employee and the employee's dependents al a total cosi lo the employee for
premiums of not more than 10 percent of the employee's gross taxable income from the employer. These
rates of wages shall be adjusted by the amount of increases in the federal minimum wage over $ 5.15 per
hour, or, if greater, by the cumulative increase in the cost of living, The cost of living increase shall be
measured by the percentage increase as of December 31 in any year over the level as of December 31,
2004 [*S] of the Consumer Price Index (All Urban Consumers, U.S. City Average) as published by the
Bureau of Labor Statistics, U.S. Department of Labor or the successor index or federal agency. No CPI
adjustment for any one-year period may be greater than 3%. The Governor or the Stale agency
designated by the Governor shall publish a bulletin by April 1 of each year announcing the adjusted
rates, which shall take effect the following July 1. Such bulletin will be made available to all employers
and to any other person who has filed with the Governor or the designated agency a request lo receiye
suech notice but lack of notice shall not excuse noncompliance with this section. An employer shall
provide written notification of the rate adjustments to each of its employees and make the necessary
payroll adjustments by July 1 following the publication of the bulletin. Tips or gratuities received by
employees shall not be credited as being any part of or offset against the wage rates required by this
section,

B. The provisions of this section may not be waived by agreement between an individual employee
and an employer. All of the provisions of this section, or any part hereof, may be waived in [*6] a bona
Jide collective bargaining agreement, but only if the waiver is explicitly set forth in sucl agreement in
clear and unambiguous terms. Unilateral implementation of terms and conditions of employment by
either party to a collective bargaining relationship shall not constitute, or be permilted, as a waiver of
all or any part of the provisions of this section, An employer shall not discharge, veduce the
compensation of or otherwise discriminate against any employee for using any civil remedies to enforce
this section or otherwise asserting his or her rights under this section. An employee claiming violation of
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2005 Nev, AGLEXIS 4, #6

this section may bring an action against his or her employer in the courts of this State to enforce the
provistons of this section and shall be entitled to all remedies available under the law or in equity
appropriate to remedy any violation of this section, including but not limited to back pay, damages,
refnstatement or injunctive relief. An employee who prevails in any action to enforce this section shall be
awarded his or her reasonable attorney's fees and costs,

C. As used in this section, "employee" means any person who is employed by an employer as defined
herein [¥7] .but does not include an employee who is under eighteen (18) years of age, employed by a
nonprofit organization for after school or summer employment or as a trainee for a period of not longer
than ninety (90) days. "Employer" means any individual, proprietorship, partnership, joint venture,
corporation, limited liability company, trust, association, or other entity that may employ individuals or
enter into contracts of employment,

D. If any provision of this section is declared illegal, invalid or inoperative, in whole or in part, by
the final decision of any court of competent jurisdiction, the remaining provisions and all portions not
declared iliegal, invalid or inoperative shall remain in full force or effect, and no such determination
shall invalidate the remaining sections or portions of the sections of this section.

Compilation of Ballot Questions 2004, Question No. 6, § 3.

A majority of Nevada voters voting on Question No. 6 in the 2004 general election approved the proposed
constitutional amendment. However, before the proposed amendment can become effective, the Secretary of State must
resubmit the question for its approval by the voters in the 2006 general election. [*8] I a majority of the 2006 general
election volers also approve the proposed amendment, it will become part of (he Nevada Constitution upon certification
of the election results, Nov, Const. art, 19 § 2(4); NRS 295.035,

QUESTION ONE

Would the provisions of NRS 608.250 through NRS 608,290 be voided by the successful passage of the proposed
amendment?

ANALYSIS

Neither the arguments for or against the initialive's passage nor (he text of (he proposed constitutional amendment
refer directly to the existing minimum wage statutes. See Compilation of Ballot Questions 2004, Question No, 6. Even
so, the primary focus of (he initiative is on raising the current Nevada minimum wage of $ 5.15 per hour, which wage is
established pursuant to the statutory scheme, Thus it unmistakably appears that the voters inlended [or (he proposed
amendment to transform the existing statutory framework for mininum wages. The extent of the (ransformation that
would actually be affected depends upon the extent of conflict between the proposed amendment and the existing
statutes.

A constitutional [¥9] mmendment, ralified subsequent (o the enactment of a statute, is controlling on any point
covered in the amendment, State ex rel. Nevada Orphan Asylum v. Hallock, 16 Nev, 373, 378 (1882). Further,
ratification of a constitutional amendment will render void any existing law that is in conflict with the amendment, Op.
Nev. Att'y Gen, 08 (May 19, 1908); see also 16 AM. JUR. 2d Constitutional Law § 68 (1979) (if there is a conflict
between a statute and a subsequently adopted constitutional provision, the statute must give way). We now consider the
relevant statutory provisions in turn,

NRS 608.250

Responsibility for Wage Calculation
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NRS 608,250 governs the minimum wage for private employment and provides as follows:

1. Except as otherwise provided in (his section, the Labor Commissioner shall, in accordance with
federal law, eslablish by regulation the minimum wage which may be paid to employees in private
employment within the State, The Labor Comnissioner shall prescribe inereases in the minimum wage
in accordance with those preseribed by [¥10] federal law, unless he determines that those increases are
contrary to the public interest,

2. The provisions of subsection 1 do not apply to:

(a) Casual babysitters,

(b) Domestic service employees who reside in the household where they work,
(c) Outside salespersons whose earnings are based on commissions.

(d) Employees engaged in an agricultural pursuit for an employer who did not use more than 500
man-days of agricultural labor in any calendar quarter of the preceding calendar year,

(e) Taxicab and limousine drivers.

(D) Severely handicapped persons whose disabilities have diminished their productive capacity in a
specific job and who ave speeified in certificates issued by the Rehabilitation Division of the Depariment
of Employment, Training and Rehabilitation.

3. Tt is untawful for any person to employ, cause to be employed or permit lo be employed, or {o
contract with, cause to be contracted with or permit to be contracted with, any person for a wage less
than that established by the Labor Commissioner pursuant to the provisions of this section,

This statute's provisions for calculation of the minimum wage and the responsibility therefor are completely
covered by and conflict [¥11] with the corresponding provisions of the proposed amendment. First, like NRS 608.250,
the proposed amendiment provides a comprehensive minimum wage calculation method which is applicable (o private
employment. See Proposed Amendment, § 16(A),(C) (setting forth a minimum wage calculation applicable to "any . ..
entity that may employ individuals or enfer into contracts of employment”).

Second, obvious conflict is revealed when comparing the competing methods of wage caleulation. Specifically,
NRS 608.250(1) requires that the Labor Commissioner, "in accordance with federal law, establish . . . the minimom
wage" and "prescribe nereases in the minimum wage in accordance with those prescribed by federal law, unless he
defermines thal those increases are contrary Lo the public interest,” By the terms of these provisions, the minimum wage
rate cannot be higher than the federal minimum wage rate (which is currently § 5.15 per hour). However, the proposed
amendment sets the minimum wage rate at either $ 5.15 or $ 6.15 per hour, depending upon whether an employer
provides sufficient health benefits, The proposed [¥12] amendment also vests the Governor or a state agency
designated by him with the responsibility of publishing adjustments to the mininm wage and requires those
adjustments to be based upon increases in the federal minimum wage ot increases in the Consumer Price Index not to
exceed 3% per year, whichever is greater, See Proposed Amendment, § 16(A).

Based on this overlapping and contradictory coverage, the existing statutory provisions would not survive the
proposed amendment. Instead, the proposed amendment would supplant and repeal by implication the provisions of
NRS 608.250 for wage calculation and the responsibility therefor.

Exclusions Based on Employee Type

Also apparent from a comparison of the proposcd amendment and statute is the disagreement on (he issuc of which
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employees are entitled to minimum wages. NRS 608.250(2) sets forth various exclusions from the statutory minimum
wage entitlement for certain types of employees, i.¢,, casual babysitters, domestic service employees who reside in the
household where they work, cte. However, NRS 608.250 [¥131 does not provide any exclusion which is based on an
cmployee's age, n2 the nonprofit status of an employer, or training periods of employment, In contrast, the proposed
amendment does nol exclude from its minimum wage coverage the (ypes of employees listed at NRS 608.250(2), except
to the extent that those types of employees may also be "under eighteen (18) years of age, employed by a nonprofit
organization for after school or summer employment or as a trainee for a period not longer than ninety (90) days."
Proposed Amendment, § 16(C) (defining "employee” for coverage purposes to exclude certain employees under age
eighteen).

n2 Previously, NRS 608.250 expressly allowed for a minimum wage for minors that was eighty-five percent
of the mininum wage for adults; however, the pertinent statutory language was deleted in 2001 when the statule
was amended to allow the Labor Comumissioner to establish prevailing wages in accordance with federal law.
See 2001 Nev, Stat., ch, 90, § 9, at 564-65. Cf, NAC 608.110(2) (selting fovih a lesser minimum wage for
employees under age eighteen).

[*14]

The effect of the proposed amendment on the NRS 608,250 exclusions is controlled by two presumptions, Tirst, the
voters should be presumed to know the state of the law in existence related to the subject upon which they vote. Op.
Nev, Att'y Gen. 153 (December 21, 1934}, Second, it is ordinarily presumed that "where a statute is amended,
provisions of the former statute omitted from the amended statute are repealed." McKay v. Board of Supervisors, 102
Nev. 644, 650, 730 P.2d 438, 442 (1986). Tn keeping with these presumptions, the people, by acting to amend (he
minimym wage coverage and failing to include the statutory exclusions in the proposed amendment, are presumed to
have intended the repeal of the existing exclusions so that the new minimuim wage would be paid to all who meet its
definition of "employee." Accordingly, the proposed amendment would effect an implied repeal of the exclusions from
minimum wage coverage at NRS 608.250(2).

NRS 608.260
Civil Court Remedies for Evasion of Minimum Wage Laws

Each competing minimum wage scheme provides a complete [¥15] civil court remedy for evasion of its
requirements. See NRS 608.260 (staling, in part, "The employee may, at any time within 2 years, bring a civil action o
tecover the difference between the amount paid to the employee and the amount of the minimum wage."); compare
Proposed Amendment, § 16(B) (an employee may bring an action against his employer in the courts of this state and
shall be entitled to all appropriate remedies available under the Taw or in equity, including back pay, damages,
reinstatement or injunctive relief, and if prevailing, shall be entitled to reasonable attorney's fees and costs). As the
proposed amendment has completely covered the topic of a civil court remedy, providing for even greater relief, its
remedy would supplant and repeal by implication the exisling civil remedy provision at NRS 608.260.

NRS 608.270(1) and NRS 608.290(2)
Administrative Enforcement of Minimum Wage Laws

NRS 608.270(1)(a) states that the "Labor Commissioner shall . . . administer and enforce the provisions of NRS
608.250 [*16] " In addition, NRS 608.290(2) provides with regard to violations of NRS 608.250 that "in addition o any
olhet remedy or penalty, the Labor Commissioner may impose against the person an administrative penally of not more
than § 5,000 for each such violation." The presumplive partial repeal of NRS 608.250 notwithstanding, legal authority
suggests that the proposed amendment would serve to modify these statutes as necessary to effectuate their continued
use in enforcing (he new minimum wage law.,
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The proposed amendiment Is silent with respect to the administrative enforcement authority of the Labor
Commissioner and his imposition of administralive sanctions, Where, as here, “express lerms of repeal are not used, the
presumption is always against an inlenlion {o repeal an earlier statute, unless there is such inconsislency or repugnancy
[between the laws] as to preclude the presumption, or the [new law] revises the whole subject-matter of the former,
[Citations omilted.]" Ronnow v, City of Las Vegas, 57 Nev. 332, 365, G5 P.2d 133, 145 (1937). [*17] [Text altered.]
The statutes in question here are consistent with the basic provisions of the proposed amendment,

The minimum wage changes proposed by Question No, 6, though materially differcnt in wage ontcome,
applicability and civil court remedy, essentially create a new method of caleulating the wage rate and do nof attempt to
alter the underlying current statutory basis for administrative enforcement of the new wage by the Labor Commissioner.
By providing for a higher minimum wage and a more extensive civil court remedy, the people intended to strengthen an
employee's ability (o assert his right to the minimum wage. The current administrative enforcement jurisdiction of the
Labor Commissioner is well-suited o serve this general purpose, and it merely strengthens what the proposed
amendment seeks (o guaranty. See Washington v, State, 117 Nev. 735, 739, 30 P.3d 1134, 1136 (2001) (statutes must be
interpreted consistently with their general purposes); see also Rogers v. Heller, 117 Nev, 169, 176 n.17, 18 P.3d 1034,
1038 n.17 (2001) (recognizing that rules of statutory construction apply [*18)] to constitutional provisions).

The current minimum wage statutes evidence the Legislature's clear intent that the Labor Commissioner should
enforce Nevada's minimum wage law and impose administrative sanctions for violations thercof, Additionally, NRS
607.160(1)(a)(2) provides that "the Labor Comunissioner . . ; shall enforce all labor laws of the State of Nevada . . . the
enforcement of which is not specifically and exclusively vested in any other officer, board or commission."” [Emphasis
added.] NRS 607.160(3) -- (6) contemplate the Labor Commissioner will impose administrative penalties and pursue
administrative and civil actions for violation of Nevada's labor laws, Further, NRS 607.170(1) allows the Labor
Commissioner to prosecute claims and commence actions to collect wages for any person who is unable to afford
counsel,

The intent behind the administrative enforcement provisions at NRS 608.270(1)(a) and NRS 608.290(2), i.e., that
the Labor Commissioner shall enforce the state's [*19] minimum wage law, is likely to prevail despite the specific
references to NRS 608.250 in NRS 608.270(1)(a) and NRS 608.290. McKay, 102 Nev. at 650, 730 P.2d at 443 (the intent
behind a law will prevail over the literal sense of the words used in the law), However, given the specific references to
NRS 608.250 in NRS 608.270(1 )(a) and NRS 608.290, it is conceivable that a court of law could find the Legislature
intended the existing enforcement statutes apply only to the minimum wage as calculated under NRS 608.250, and not
recognize the amendment to the Nevada Constitution as merely augmenting the statutes establishing the Labor
Commissioner's pre-amendment administrative enforcement authority. If so, the intent behind existing statntes would be
upset by allowing them to stand as enforcement tools tor the new law, and the statutes should be treated as repealed.
[¥20] See City and County of San Francisco v. County of San Mateo, 896 P.2d 181, 195 (Cal. 1995} (Mosk, I,
concurring) (existing statutes must be treated as repealed if the intent behind them would be thwarted by allowing them
to stand in he face ol a constitutional amendment). On the other hand, the more likely and appropriate conclusion is
that the proposed amendment would modify these enforcement statutes to allow for the Labor Commissionet's
enforcement of (he new minimum wage law, Cf. Perry v. Consolidated Special Tax Sch, Disi. No. 4, 103 So. 639, 642
(Fla. 1925) (recognizing thal previous statutory provisions, as modified by constilutional amendment, are sufficient to
effectuate new constitutional provisions so that new provisions may be enforced even though they are not contained in
or contemplated by present statutes).

NRS 608.270(1)(a), (2), NRS 608.280, snd NRS 608.290(1)
Criminal Enforcement of Minimum Wage Laws

NRS 608.270(1 )(a) and (2) establish that the district attorneys will prosecute [*21] violations of NRS 608.250 and,
for the willful failure to do so, will be subject to a misdemeanot conviction and removal from office, In addition, NRS
608.280 requires the Attorney General to prosecute willful violations of NRS 608,270, Finally, NRS 608.290(1) also
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makes the violation "of NRS 608.250 or any regulation adopled pursuant thereto” a misdemeanor, For the same reasons
given in the preceding section of this opinion (addressing the proposed amendment's effect upon the Labor
Commissioner's administrative enforcement authority), il is also likely that a court would find that the proposed
amendment only modifies, rather than repeals, the existing criminal enforcement statutes, In short, by enacting these
criminal statutes the Legislature plainly inlended that criminal sanctions would be used as a tool to enforce the state
mininmmm wage law, Although, as with the provisions discussed in the preceding scetion, it is possible that a court could
determine that the Legislature's intent [¥22] is ambiguous with respect to application of the criminal enforcement
statufes {o the new minimum wage law, Aflter considering (his risk, the reasonable and fair conclusion is that the
legislative intent behind the existing provisions is consistent with using these provisions to enforce the new minimum
wage law, The criminal enforcement statutes are also consistent with the proposed amendment's apparent purpose of
strengthening an employee’s ability to colleet minimum wages. The people, by presumption, were awate of the law's
provisions when voting in favor of the proposed amendment. See Op. Nev. Att'y Gen. 153 (December 21, 1934). As
both the initiative and the proposed amendment are silent as to repeal of the criminal enforcement provisions, these
provisions are likely to survive as modified to effectuate their continued use as an enforcement tool for the new
minimum wage law. See Ronnow v, City of Las Vegas, 57 Nev. at 332, 365, 65 P.2d 133, 145 (1937).

CONCLUSION TO QUESTION ONE

If the proposed constitutional amendment is approved at the 2006 general election as established by certified
election results, it would supplant and [#23] repeal by implication the wage calculation and coverage provisions of NRS
608.250 and the civil remedy of NRS 608.260, NRS 608.270(1} and NRS 608.290(2) would likely be found to have been
modified as necessary to effectuate the Labor Comumissioner's enforcement of the new minimum wage. The criminal
enforcement provisions of NRS 608.270(1)(b) and (2), NRS 608.280, and NRS 608.,290(1) also would likewise be found
to be modified to allow for their continued use in enforcing fhe new minimum wage law,

QUESTION TWO

Would ihe passage of the proposed amendment require the payment of the mininum wage to those types of
employees currently excluded under NRS 608.250(2)?

ANALYSIS

As discussed in response to Question One above, e proposed amendment does not contain any of the exceptions
to coverage currently set forth at NRS 608.250(2) [%241 . The only exception under the proposed amendment is for
employees who are "under eighteen (18) years of age, employed by 4 nonprofit organization for after school or summer
employment or as a (rainee for a period not longer than ninety (90) days." Proposed Amendment, § 16(C) (defining
"employee" for coverage purposes o exclude certain employees under age eighteen), In light of this, the exclusions
under NRS 608.250 ate repugnant to the proposed amendment, the plain wording of which requires payment of the
minimum wage regardiess of whether an employee is currently excluded under NRS 608.250(2), Consequently, the
proposed amendment would effect an implied repeal of the exclusions set forth at NRS 608.250 from minimum wage
coverage.

CONCLUSION TO QUESTION TWO

The proposed amendment would require payment of the new minimum wage to employees who are currently
excluded under NRS 608.250(2) from enlitlement to minimum wages, unless those eniployees fall ontside the
amendment's definition of a protected "employee."

QUESTION [*25] THREE

Does the language of Section 16(B) of the proposed amendment specifically and exclusively vest the enforcement
of the minimum wage provisions with the courts, so as to preempt the enforeement jurisdiction of the Labor

AA 20

000143




Page 8
2005 Nev. AG LEXIS 4, #25

Conumnissioner?
ANALYSIS

Your question alludes to the language of NRS 607,160(1 )(a)(2), which states, "The Labor Comunissioner . , . shall
enforce all labor laws of the State of Nevada . . . the enforcement of which is not specifically and exclusively vested in
any other officer, board or comimission.”" As discussed in response to Question One above, the provisions of NRS
007.160 and NRS 607,170, as well as the provisions under NRS 608.270(1){a) and NRS 608.290(2), demonstrate the
Legislature's intent that the Labor Commissioner enforce Nevada's minimum wage law, even as amended or supplanted
by the instant initiative, Therefore, the proposed amendment would likely only modify the existing statutes as needed
for such enforcement. The proposed amendment's civil remedy [¥26] at section 16(B) would supplent the existing
statutory civil remedy al NRS 608.260, but this would have no additional affect on the existing statutes providing for the
Labor Commissioner's enforcement jurisdiction in other areas.

Moreover, section 16(B) of the proposed amendment provides, in relevant part, that an employee "may bring an
action against his or her employer in the courts of this State to enforce the provisions of this section.” [Emphasis added.]
The use of the word "may" in this context indicates that the remedy is intended to be permissive and it does not indicate
exclusivily of the remedy. D'Angelo v. Gardner, 107 Nev, 704, 721 n.11, 819 P.2d 206, 217 n.11 (1991); Ewing v.
Fahey, 86 Nev. 604, 608, 472 P.2d 347, 350 (1970). Indeed, the snalogous provision currently set forth in NRS 608.260
states that an "employee may . . . bring a civil action," and this remedy cocxists with other statutes providing for
enforcement by the Labor Commissioner. Thus the proposed amendment's civil remedy at section [¥27] 16(B) does not
specifically and exclusively vest authority elsewhere or divest the Labor Commissioner of all of his jurisdiction,

CONCLUSION TO QUESTION THREE

Section 16(B) of the proposed amendment does not interfere with atl of the enforeement jurisdiction of the Labor
Commissioner. It is likely that authority not specifically in contradiction to the amendment would survive n legal
challenge,

QUESTION FOUR

Would preemption of NRS 608.250 have any effect on the statutory exclusions from entitlement to overtime
compensation set forth in NRS 608.018?

ANALYSIS

The overtime compensation statute, NRS 608.018, should not be affected by the proposed amendment, even though
it partially relies on NRS 608.250.

NRS 608.018 provides, in relevant part;

1. Except as otherwise provided in this section, an employer shall pay one and one-half times an
employee's regular wage rate whenever an employee works:

(#) More than 40 hours in any scheduled week of work; or

(b) More than 8 hours in [#28] any workday unless by mutual agreement the employee works a
scheduled 10 hows per day for 4 calendar days within any scheduled week of waork.

2. The provisions of subsection 1 do not apply to:

(a) Employees who are not covered by the minimum wage provisions of NRS 608.250;
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(b) Employees who receive compensation for employment at a rale not less than one and one-half
times the minimuni rate prescribed pursuant to NRS 608.250;

(d) Salesmen earning commissions in a retail business if their regolar rate is more than one and
one-half times the minimum wage, and more than one-half their compensation comes from commissions;

R

(k) Drivers of taxicabs or limousines;

() Agricultural employees; ... .n3

13 The provisions of NRS 608,018 do not refer to, rely on, or parallel the provisions of NRS 608.250 and
would not be affected by the repeal of the NRS 608,250 scheme for minimum wage. Furthermore, it should be
noled that NRS 608.180 -- 608.195 provide for civil and criminal enforcement and remedies for violations of
NRS 608.018, This enforcement scheme is unrelated to the topic of minimum wage and would likewise remain
unaffceted by the proposed amendment,

291

As set forth above, NRS 608.018(2)(a) incorporates by reference the standard for minimum wage entitlement in
NRS 608.250. By this, NRS 608.018(2)(a) excludes from entitlement to statutory overtime compensation those
employees who are also not entitled to minimum wages. NRS 608.250(2) sels forth a list of employees who are not
entitled to minimum wages, including casual babysitters, taxicab and limousine drivers, and certain domestic service
employees, outside salespersons, employees engaged in agriculture and severely handicapped persons, NRS
608.250(2)(a) -- (£).

The exclusions at NRS 608.250(2)(d) (for employees "engaged in agricultural pursuit for an employer who did not
use more than 500 man-days of agticultural labor") and in NRS 608.250(2)(e) (for "taxicab and limousine drivers") are
also subsumed in other corresponding statutory exclusions from overtime compensation, In particular, NRS 608,018(k)
[#30] and (1) set forth exclusions which are at least as broad as (hose at NRS 608.250(2)(d) and (e) and which do not
depend on o refer to NRS 608.250. Accordingly, any question as to the continuing validity of NRS 608.250(2) cannot
affect the lack of entitlement to statutory overtime compensation for taxicab and limousine drivers or for agricultural
employees,

On the whole, the exclusions from statutory overtime coverage, as incorporated from NRS 608.250(2), are
complimentary to the exclusions under the FI.SA's overtime compensation provisions, n4 Hence, it is apparent that the
Legislature intended to enact state overtime compensation law that was generally consistent with federal law on the
same topic and to exclude from statutory ovértime compensation the types of employees identified at NRS 608.250(2).
This intent should be respected regardless of changes in the law on the distinet subject matter of minimuin wages.

nd See, e.g., 29 U.S.C.A. § 213(a)(1) (1998) (addressing outside salespersons); 29 U.S.C.A. § 213(a)(6)
(1998) (addressing employees employed in agriculture); 29 U.S.C.A. §§ 2/3(a)(7), 214(c) (1998) (addressing
handicapped workers); 29 U.S.C.A. § 213(a)(15) (1998) (addressing casual babysitters and those engaged in
domestic service).

[#31]
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Moreover, NRS 608.018(2)(a) does not depend on the aspecls of NRS 608.250 that offend the proposed amendment,
i.e., the provisions for minimum wage caleulation and entitlement. Because the subject of the proposed amendment is
the minimum wage and not entitlement to overtime compensation, NRS 608.018(2)(a) does not conflict with the organic
provisions of the proposed amendment. Therefore, NRS 608.018(2)(a), which incorporates the identification of types of
employees found in NRS 608.250(2), would survive the limited repeal of NRS 608.250(2) specilic (o ils exclusion from
minimum wage coverage for the same types of employees.

Tn contrast, the exclusions from statutory overtime entitlement set forth at NRS 608.018(2)(b) and (d) rely on the
calenlation of the minimum wage under NRS 608.250. Subsection (2)(b) expressly does so, exchuding from overtime
compensation "employees [¥32] who receive compensation for employment af a rate not less than one and one-half
times the minimum rate prescribed pursuant to NRS 608.250." [Emphasis added.] Subsection 2(d) excludes "salesmen
earning conumissions in a retail business if their regular rafe is more than one and one-half times the minimum wage,
and more than one-half their compensation comes from commissions,” [Emphasis added.}

The apparent intent behind NRS 608.018(2)(h) and (d) was o exclude from overtime compensation employees and
certain salesmen who emned as a regular rate at least one and one-half times the minimum rate set by the Labor
Commiissioner -- a rale that is Limited by the rate provided by federal law, See NRS 608.250(1). In enacting NRS
608.018(2)(b) and (d), the Legislature could not have anticipated that overtime compensation would be required even
though an cmployee earned more than one and one-half times the rate under federal law and NRS 608.250.
Incorporation of the wage calculation at [*33] NRS 608.250 into NRS 608,018 reflects the Legislature's determination
as to the proper balance of state interests. Amending ot supplanting NRS 608.018(2)(b) or (d) with the higher minimum
wage rate of the proposed amendment would prove more costly for employers and would frustrate the apparent infent of
the Legislatute to tie this vatiable in fhe overtime calculation to the federal minimum wage. nS5 For this reason, and even
more 50 because the proposed amendment is not concerned with overtime compensation, it would not effect a repeal or
modification of these overtime compensation exclusions linked to NRS 608.250.

n5 For example, the current minimum wage rate is $ 5.15 per hour, This rate multiplied by one and one-half
cquals $ 7.73 per hour, Thus under NRS 608.018(2)(b) and (d), statutory overtime compensation is required until
an employee or salesman with sufficient commissions earns at least § 7.73 per hour. Under the proposed
amendment, assuming no adequate insurance is provided, the minimum wage would be initially set at $ 6.15 per
hour, This rate multiplied by one and one-half equals § 9.23 per hour. If the calculation from the proposed
amendnent were incorporated into NRS 608,018(2)(b) and (d), then an employee would be entitled to statutory
overtime compensation until he earned $ 9.23 per hour.

[¥34]

The rule that all statutes in force and not inconsistent with the new constitutional provisions shall continue until
amended or repealed by the Legislature seems particularly apt here. See 16 AM. JUR. 2d Constitutional Law § 67.
Under this rule, the minimum wage calculation provisions of NRS 608,250, as incorporated into NRS 608.018(2)(b} and
(d), should continue for the purpose of requiring the Labor Comunissioner to establish a wage rate to be used in
determining entitlement to statutory overtime compensation under NRS 608.018(2)(b) and (d).

CONCLUSION TO QUESTION FOUR

Notwithstanding the conclusion that the proposed amendment would effect an implied repeal of the provisions for
calculation of the minimum wage and minimumn wage entitlement found in NRS 608.250, the statutory exclusions from
overtime compensation and the provisions of NRS 608.250 relied upon in NRS 608.018, would {#35] stand as enacted
for purposes of the overtime compensation law,
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LEON GREENBERG, ESQ., NSB 8094
DANA SNIEGOCKI ESQ.,NSB 11715
Leon Greenberg Prof’essmn_al Corporation
2965 South Jones Blvd- Suite E4

Las Vegas Nevada 89146

Tel (70 2) 383-6085

Fax (702) 385-1827
leongreenberg@overtimelaw.com
dana{@overfimélaw.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
LAKSIRI PERERA, Individually and on Case No.: A-14-707425-C
behalf of others similarly situated,
o Dept.: V
Plaintiff,
Vs, PROPOSED SECOND
AMENDED
WESTERN CAB COMPANY, COMPLAINT
Defendant, ARBITRATION EXEMPTION
CLAIMED BECAUSE THIS IS
A CLASS ACTION CASE

LAKSIRI PERERA, individually and on behalf of others similarly situated, by
and through his attorney, Leon Greenberg Professional Corporation, as and for a
Second Amended Complaint against the defendant, states and alleges, as follows:
JURISDICTION, PARTIES AND PRELIMINARY STATEMENT
1. The plaintiff, LAKSIRI PERERA, (the “individual plaintiff” or the “named
plaintiff”) is a resident of Clark County in the State of Nevada and is a former

employee of the defendant,
2. The defendant, WESTERN CAB COMPANY, (hereinafter referred to as

“Western Cab” or “defendant™) is a corporation existing and established pursuant to
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the laws of the State of Nevada with its principal place of business in the County of
Clark, State of Nevada and conducts business in Nevada,

CLASS ACTION ALLEGATIONS
3, The plaintiff brings this action as a class action pursuant to Nev. R. Civ,

P. §23 on behalf of himself and a class of all similarly situated persons employed by
the defendant in the State of Nevada.

4, The class of similarly situated persons consists of all persons employed
by defendant in the State of Nevada during the applicable statute of limitations periods
prior to the filing of this Complaint continuing until date of judgment, such persons
being employed as taxi cab drivers (hereinafter referred to as “cab drivers” or
“drivers”) such employment involving the driving of taxi cabs for the defendant in the
State of Nevada.

5. The common circumstance of the cab drivers giving rise to this suit is that
while they were employed by defendant they were not paid the minimum wage
required by Nevada’s Constitution, Article 15, Section 16 for many or most of the days
that they worked in that their hourly compensation, when calculated pursuant to the
requirements of said Nevada Constitutional Provision, did not equal at least the
minimum hourly wage provided for therein.

6.  The named plaintiff is informed and believes, and based thercon alleges
that there are at least 100 putative class action members, The actual number of class
members is readily ascertainable by a review of the defendant’s records through
appropriate discovery.

7.  There is a well-defined community of interest in the questions of law and
fact affecting the class as a whole.

8. Proof of a common or single set of facts will establish the right of each
member of the class to recover, These common questions of law and fact predominate
over questions that affect only individual class members. The individual plaintiff’s

claims are typical of those of the class,
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9, A class action is superior to other available methods for the fair and
efficient adjudication of the controversy. Due to the typicality of the class members’
claims, the interests of judicial economy will be best served by adjudication of this
lawsuit as a class action. This type of case is uniquely well-suited for class treatment
since the employer’s practices were uniform and the burden is on the employer to
establish that its method for compensating the class members complies with the
requirements of Nevada law.

10,  The individual plaintiff will faitly and adequately represent the interests
of the class and has no interests that conflict with or are antagonistic to the interests of
the class and has retained to represent him competent counsel experienced in the
prosecution of class action cases and will thus be able to appropriately prosecute this
case on behalf of the class.

I1,  The individual plaintiff and his counsel are aware of their fiduciary
responsibilities to the members of the proposed class and are determined to diligently
discharge those duties by vigorously seeking the maximum possible recovery for all
members of the proposed class,

12, There is no plain, speedy, or adequate remedy other than by maintenance
of this class action, The prosecution of individual remedies by members of the class
will tend to establish inconsistent standards of conduct for the defendant and result in
the impairment of class members’ rights and the disposition of their interests through
actions to which they were not parties, In addition, the class members’ individual
claims are small in amount and they have no substantial ability to vindicate their
rights, and secure the assistance of competent counsel to do so, except by the

prosecution of a class action case.

AS AND FOR A FIRST CLAIM FOR RELIEF ON BEHALF OF THE NAMED
PLAINTIFF AND ALL PERSONS SIMILARLY SITUATED PURSUANT TO
NEVADA’S CONSTITUTION

13, The named plaintiff repeats all of the allegations previously made and

brings this First Claim for Relief pursuant to Article 15, Section 16, of the Nevada

3
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Constitution,
14, Pursuant to Article 15, Section 16, of the Nevada Constitution the named

plaintiff and the class members were entitled to an hourly minimum wage for every
hour that they worked for defendant and the named plaintiff and the class members
were often not paid such required minimum wages.

15.  The defendant’s violation of Article 15, Section 16, of the Nevada
Constitution involved malicious and/or fraudulent and/or oppressive conduct by the
defendant sufficient to wartant an award of punitive damages for the following,
amongst other reasons:

(a) Defendant despite having, and being awaré of, an express obligation
under Article 15, Section 16, of the Nevada Constitution, such obligation
commencing no later than July 1, 2007, to advise the plaintiff and the
class members, in writing, of their entitlement to the minimum hourly
wage specified in such-constitutional provision, failed to provide such

written advisement;

(b) Defendant was aware that the highest law enforcement officer of the
State of Nevada, the Nevada Attorney General, had issued a public
opinion in 2005 that Article 15, Section 16, of the Nevada Constitution,
upon its effective date, would require defendant and other employers of
taxi cab drivers to compensate such employees with the minimum hourly
wage specified in such constitutional provision. Defendant consciously
elected to ignore that opinion and not pay the minimum wage required by
Article 15, Section 16, of the Nevada Constitution to its taxi driver
employees in the hope that it would be successful, if legal action was
brought against it, in avoiding paying some or all of such minimum

wages;

000152
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(c) Defendant, to the extent it believed it had a colorable basis to
legitimately contest the applicability of Article 15, Section 16, of the
Nevada Constitution to its taxi driver employees, made no effort to seek
any judicial declaration of its obligation, or lack of obligation, under such
constitutional provision and to pay into an escrow fund any amounts it
disputed were so owed under that constitutional provision until such a

final judicial determination was made.

16, Defendant also engaged in the following malicious, illegal and bad faith

conduct which was intended to conceal its violations Article 15, Section 16, of the

Nevada Constitution and caused additional injury to the plaintiffs for which they seek

redress:

In or about January of 2012 defendant started requiring the plaintiff and
the class members to pay from such plaintiff and class members’ own,
personal funds, 100% of the cost of the fuel consumed in the operation of
the taxicabs they drove for the defendant, That fuel was essential for the
operation of defendant’s taxi cab business and plaintiffs could not work
for defendants unless they agreed to pay for that fuel from their personal
funds. By requiring the plaintiff and the class members to personally pay
for the cost of such fuel the defendant was reducing the wages it actually
paid the plaintiff and the class members to an amount below the minimum
hourly wage required by Atticle 15, Section 16, of the Nevada
Constitution, That was because after deducting from the “on the payroll
records” wages paid by the defendant to the plaintiff and the class
members the cost of the taxi cab fuel they were forced by the defendant to
pay, the resulting “true” wage paid to such persons by the defendant was
below the minimum hourly wage required by Article 15, Section 16, of
the Nevada Constitution, Defendant willfully and maliciously engaged in

this conduct to make it appear to any otherwise uninformed person who

5
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was examining its payroll records that it was paying the minimum wage
required by Atticle 15, Section 16, of the Nevada Constitution when it
was not. Defendant instituted this policy specifically to deceive certain
government agencies, including but not necessarily limited to, the United
States Department of Labor which had previously found the defendant in
violation of the minimum wage law enforced by such agency. Such
conduct by the defendant also resulted in the defendant issuing knowingly
false and inaccurate statements of the plaintiff’s and the class members’
income to the United States Internal Revenue Service and the Social
Security Administration, such statements inflating and exaggerating the
actual income earned by such persons and resulting in them being
required to pay additional taxes that they did not actually owe.

17.  Defendant engaged in the acts and/or omissions detailed in paragraphs 15
and 16 in an intentional scheme to maliciously, oppressively and fraudulently deprive
its taxi driver employees of the hourly minimum wages that were guaranteed to those
employees by Atticle 15, Section 16, of the Nevada Constitution. Defendant so acted
in the hope that by the passage of time whatever rights such taxi driver employees had
to such minimum hourly wages owed to them by the defendant would expire, in whole
ot in part, by operation of law. Defendant so acted consciously, willfully, and
intentionally to deprive such taxi driver employees of any knowledge that they might
be entitled to such minimum hourly wages, despite the defendant’s obligation under
Article 15, Section 16, of the Nevada Constitution to advise such taxi driver
employees of their right to those minimum hourly wages. Defendant’s malicious,
oppressive and fraudulent conduct is also demonstrated by its failure to make any
allowance to pay such minimum hourly wages if they were found to be due, such as
through an escrow account, while seeking any judicial determination of its obligation
to make those payments.

18.  The named plaintiff seeks all relief available to him and the alleged class

6
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under Nevada’s Constitution, Article 15, Section 16 including appropriate injunctive
and equitable relief to make the defendant cease its violations of Nevada’s
Constitution and a suitable award of punitive damages.

19.  The named plaintiff on behalf of himself and the proposed plaintiff class
members, seeks, on this First Claim for Relief, a judgment against the defendant for
minimum wages owed since November 28, 2006 and continuing into the future, such
sums to be determined based upon an accounting of the hours worked by, and wages
actually paid to, the plaintiff and the class members along with an award of damages
for the increased, and false, tax liability the defendant has caused the plaintiff and the
class members to sustain, a suitable injunction and other equitable relief barring the
defendant from continuing to violate Nevada’s Constitution and requiring the
defendant to remedy at its expense the injury to the class members it has caused by
falsely reporting to the United States Internal Revenue Service and the Social Security
Administration the income of the class members, a suitable award of punitive
damages, and an award of attorneys’ fees, interest and costs, as provided for by
Nevada’s Constitution and other applicable laws.

R A Ol R RSSO M AR
AND THE PUTATIVE CLASS

20. Plaintiff repeats and reiterates each and every allegation previously made
herein.

21. The named plaintiff brings this Second Claim for Relief against the
defendant pursuant to Nevada Revised Statutes § 608.040 on behalf of himself and the
alleged class of all similarly situated employees of the defendant.

22, The named plaintiff has been separated from his employment with the
defendant and at the time of such separation was owed unpaid wages by the defendant.

23, The defendant has failed and refused to pay the named plaintiff and
numerous members of the putative plaintiff class who are the defendant’s former

employees their earned but unpaid wages, such conduct by such defendant constituting

7
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a violation of Nevada Revised Statutes § 608.020, or § 608.030 and giving such
named plaintiff and similatly situated members of the putative class of plaintiffs a
claim against the defendant for a continuation after the termination of their
employment with the defendant of the normal daily wages defendant would pay them,
until such earned but unpaid wages are actually paid or for 30 days, whichever is less,
pursuant to Nevada Revised Statutes § 608.040.

24,  As aresult of the foregoing, the named plaintiff seeks on behalf of himself
and the similarly situated putative plaintiff class members a judgment against the
defendant for the wages owed to him and such class members as prescribed by Nevada
Revised Statutes § 608.040, to wit, for a sum equal to up to thirty days wages, along
with interest, costs and attorneys’ fees.

WHEREFORE, plaintiff demands the relief on each cause of action as alleged

aforesaid.
Plaintiff demands a trial by jury on all issues so triable.
Dated this 26th day of January, 2015.
Leon Greenberg Professional Corporation

By: /s/ Leon Greenberg

LLEON GREENBERG, Esq.
Nevada Bar No.: 8094

2965 South Jones Blvd- Suite E4
Las Vegas Nevada 89146

Tel (702) 383-6085

Fax (702) 385-1827

Attorney for Plaintiff
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EXHIBIT “"H”

000000




date

9/23/2012
9/24/2012
9/25/2012
9/26/2012
9/28/2012
9/29/2012

Defendant's
Payroll

hours Wages

12
12
12
11
12
12

122,6
125.35
121.3
88.6
89.4
84,25

Gas cost

from trip

sheet
28.36
28.45
28.94
24,78
22.84
28,71

True wage
94,15
96.41
96,52
65.76
60.69
84.25
497.78

True Hourly Wage
for Week

7.010985915
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IN THE SUPREME COURT OF THE STATE OF NEVADA

WESTERN CAB COMPANY,
Petitioner,

Vs.

EIGHTH JUDICIAL  DISTRICT

COURT OF THE STATE OF

NEVADA, in and for the COUNTY

OF CLARK; and THE HONORABLE

LINDA MARIE BELL, District Judge,
Respondents,

and

LAKSIRI PERERA, Individually and
on behalf of others similarly situated,

Real Party in Interest.

Case No.:

District Court Case No. A-14-707425-C

PETITIONER’S APPENDIX IN SUPPORT OF PETITION FOR WRIT OF

MANDAMUS OR PROHIBITION

VOLUME 2 OF 7

Malani L. Kotchka

Nevada Bar No. 283
HEJMANOWSKI & McCREA LLC
520 South Fourth Street, Suite 320
Las Vegas, NV 89101

Telephone: (702) 834-8777
Facsimile: (702) 834-5262

Email: mlk@hmlawlv.com

Attorneys for Petitioner
Western Cab Company
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LEON GREENBERG, ESQ., NSB 8094 CLERK OF THE COURT
DANA SNIEGOCKI, ESQ., NSB 11715

Leon Greenberg Prof%ssmn.al Corporation

2965 South Jones Blvd- Suite E3

Las Vegas, Nevada 89146

Tel (702) 383-6085

Fax (702) 385-1827

leongreenberg@overtimelaw.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
LAKSIRI PERERA, Individually and on Case No.: A-14-707425-C
behalf of others similatly situated,
o Dept.: XIV
Plaintiff,
PLAINTIFF’S RESPONSE TO
Vs, DEFENDANT’S MOTION TO
DISMISS AND COUNTER-
WESTERN CAB COMPANY, MOTION TO AMEND THE
COMPLAINT AND CONDUCT
Defendant. DISCOVERY UNDER NRCP
RULE 56(f). :

Plaintiff, by and through their attorney, Leon Greenberg Professional
Corporation, submits this memorandum of points and authorities in response to
defendant’s motion to dismiss and in support of plaintiff’s counter-motion to amend
the complaint and to conduct discovery under NRCP Rule 56(1).

MEMORANDUM OF POINTS AND AUTHORITIES
SUMMARY OF RESPONSE

Defendant’s motion must be denied for the following reasons:

® The Supreme Court’s decision in Thomas v. Nevada Yellow Cab is not
limited to “future conduct” taking place after its publication on June 26, 2014, Such

a “future conduct only” ruling is contrary to fundamental judicial principles and if

|| the Supreme Court was to take such a revolutionary approach to the law it would

expressly state so and not make such a remarkable holding in the sub silentio fashion

that defendant claims, As discussed, infia, defendant’s argument on this point,
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based upon such Opinion’s parfial use of the “active” voice and present tense verb
form instead of an exclusively “passive” voice and past tense verb form, is contrary
to basic principles of law and is not even logically consistent,

® The applicable statute of limitations for a claim arising under Nevada’s
Constitution is four years, not two years, The decision in Williams v. Claim Jumper
Acquisition ignores the constitutional nature of a claim under Article 15, Section 16,
of the Nevada Constitution and improperly converts such claim into a statutory
claim under NRS 608.250. Defendant also fails to advise the Court that the Nevada
Supreme Court has directed the defendant in Williams to answer a writ petition
seeking to overturn such decision. Ex. “A.” It should be presumed that the Nevada
Supreme Court must have substantial concerns over the correctness of the Williams
decision to take the extraordinary step of directing an answer to that writ petition.

® Defendant’s assertion that the named plaintiff Laksiri Perera does not
possess a claim under Article 15, Section 16, of the Nevada Constitution is false.
Defendant misleads the Court by claiming that such plaintiff received “qualifying
health insurance” and was only entitled to a $7.25 an hour wage. Defendant did not
provide qualifying health insurance to the named plaintiff, as such insurance must
meet certain family member coverage requirements, the defendant’s insurance did
not meet those requirements (a fact defendant intentionally ignores in their moving
papers). Accordingly, the named plaintiff was entitled to a minimum hourly wage of
$8.25 an hour and defendant’s own accounting demonstrates he was not paid that
wage. In addition, as documented in the declaration of Laksiri Perera, the
defendant’s payroll records are fraudulent, in that the defendant required him to pay,
from his own funds, for the gas consumed by defendant’s taxi cab, which
significantly reduced the wages defendant paid to him below the amounts shown on
those records. Ex. “B.”

e No determination of whether to deny, or grant, class certification,

whether for injunctive or equitable relief (a NRCP Rule 23(b)(1) or (b)(2) class) or

R
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for damages (a NRCP Rule 23(b)(3) class) can be made without an appropriate
record on the circumstances of the class. There is zero information before the Court
at this time on whether the class members possess any conumon circumstances that
sufficiently predominate to warrant such certification. As discussed, infi,
defendant’s own payroll records demonstrate that the named plaintiff is owed unpaid
minimum wages. If those payroll records show similar minimum wage payment
deficiencies for a large number of defendant’s other taxi drivers not only would a
class certification on such claims be proper, such claims would be subject to
summary judgment against defendant.
SUMMARY OF COUNTER-MOTION

Plaintiff’s counter-motion seeks:

® To file and serve a Second Amended Complaint incorporating a new
paragraph 16 seeking additional relief for the damage cause by the defendant forcing
the plaintiff and their other taxi drivers to pay for taxi cab fuel from their own funds.
Such requirement resulted in them being paid less than the minimum hourly wage
required by Atticle 15, Section 16, of the Nevada Constitution and an increased, and
false, tax liability for such persons based upon defendant’s false reporting of their
income,

® To conduct discovery under NRCP Rule 56(f) on whether the statute
of limitations applicable to the claims made in this case should be equitably tolled,
as defendant intends its motion to be for partial summary judgment in respect to the
statute of limitations that such applies in this case. Such tolling should be imposed
upon defendants because they violated their obligation, under Article 15, Section 16,
of the Nevada Constitution, to notify the plaintiff and the class members in Wriﬁng
of their rights to the minimum wages required to be paid to them under that
constitutional provision.

e To conduct discovery under NRCP Rule 56(f) on whether class

certification under NRCP Rule 23 is appropriate in this case and to corroborate the

-3-
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plaintiff’s individual claim, as defendants are requesting a ruling denying any such
class certification prior to the assembly, through appropriate discovery, of any record
for the Court’s consideration that bears upon those issues.
ARGUMENT
L SUMMARY JUDGMENT CANNOT BE GRANTED AGAINST
THE NAMED PLAINTIFF WHOQ IS ESTABLISHED, BY
DEFENDANT’S OWN ACCOUNTING, TO POSSESS A VALID
MINIMUM WAGE CLAIM
Defendants assert that the only possible period for which the named plaintiff
can make a minimum wage claim is from September 23, 2012 to October 15, 2012,
As discussed, infra, that is incorrect. But even if defendant was correct on that
point, the defendant’s own accounting, which is in their moving papers, actually
demonstrates that for such time period the named plaintiff has a minimum wage
claim and would be entitled to summary judgment, in part, on that claim. In
addition, plaintiff’s declaration, Ex. “B,” also explains defendant’s payroll records
are false and overstate his earnings, so he is actually owed an additional amount in
unpaid minimum wages beyond what those records, on their face, indicate.
A.  Defendant’s accounting in their moving papers uses
the Wron%minimum hourly wage rate as defendants did
not provide “qualifying” health insurance to the named

plaintiff and he was entitled to an $8.25 an hour, not $7.25
an hour, minimuimn wage,

Defendant states in its moving papers that the named plaintiff received
health insurance since February 1, 2011 and that the cost of that insurance was fully
paid for by the defendant. Moving papers p. 8, 1. 9-11. It also states that as a result
it was allowed to pay the $7.25 per hour minimum wage rate that is due employees
who receive “qualifying health benefits.” Defendant is well aware that the insurance
they provided to the named plaintiff was not “qualifying health benefits” insurance
and it is unfortunate they burden the Court with such a misrepresentation,

While defendant in its moving papers can ignore what the Nevada

Constitution requires in the form of “qualifying health benefits” insurance this Court

A4-
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cannot do so. The Nevada Constitution states:

Offering health benefits within the meaning of this section shall consist of

making%lealth insurance available to the employee for the employee and the

employee's depelfa'en ts at a total cost to the employee for premifmzs ?fnot
rmioven. Nevadn Corbiionl KAeis Bao8echon 6, Sopett A ¢

(emphasis provided).

It is not enough for the defendant to have paid for insurance, or made it available to
the named plaintiff for a cost not in excess of 10% of the wages defendant paid him,
that insurance must have also covered his dependents. Defendant makes no
mention of this requirement in its moving papers, and willfully ignore it, because it
did not grant such coverage to the named plaintiff’s dependents and, as it well
knows, was required to compensate him at $8.25, and not $7.25, an hour.

As the plaintiff explains in his declaration, Ex. “B” { 4, he spoke with
“Martha” the defendant’s general manager about securing health insurance for his
wife and children. He was advised that such insurance was only available to him if
he personally paid a premium of $460.00 a month, an amount far in excess of 10%
of his monthly wages. The plaintiff’s assertions on this point are corroborated by
the COBRA statement he was provided when his employment terminated, Ex. “C,”
indicating it would cost the plaintiff approximately $500.00 a month more to
continue his insurance coverage on a family, and not individual, basis.

Defendant’s representation on this issue is absolutely false. The Court is
urged to admonish defendant and its counsel for their duplicity on this issue.. The
declaration of Matrtha Sarver, the general manager of defendant who furnishes the
Ex. “5” declaration in defendant’s moving papers discussing the plaintiff’s health
insurance, never mentions the dependent coverage limitations of that insurance.
Obviously she was aware of the same, as she explained them to the plaintiff. It is
also inconceivable that defendant’s counsel was not aware of this issue, did not
inquire with defendant about it, and did not willfully conceal this highly relevant

fact. The Coutt’s job is difficult enough, it should not be burdened with the
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000086




R e e S ™

N NN NN NN
® I &8 & X UK 2 88 x4 5 65855525

intentional and willful concealment and misrepresentations of fact that defendant has

placed upon it in their moving papers,
B.  Defendant’s accounting indicates that the plaintiff has

a minimum wage claim for $44.63 for a 21 day work period.

Defendant’s accounting of the named plaintiff’s hours worked and wages
paid indicates that for the 20 day period of September 30, 2012 through October 20,
2012, the plaintiff was paid less than $8.25 an hour and is owed $44.63 in unpaid
minium wages for that time period. See, Ex. 5-1 of the moving papers.
C.  Plaintiff is also owed a si%;lliﬂcant amount of unpaid

minimum wages beyond that demonstrated by defendant’s
accounting,

As the named plaintiff explains in his declaration, defendant forced him to
pay, from his own funds, for all of the gasoline consumed by the taxi he drove for
the defendant. Ex. “B” 7. It is fundamental that an employer cannot comply with
Nevada’s minimum wage requirements by paying an employee $8.25 an hour and
then simultaneously requiring the employee to pay other charges as a condition of
their employment, be it 50 cents an hour, a $20.00 per shift gasoline charge, or
anything else, that acts to reduce the employee’s actual earnings below that $8.25 an
hour minimum. See, 29 C.F.R. § 531.35 explaining that the minimum wage
requirements of the Federal Fair Labor Standards require the payment “free and
clear” to the employee of at least the federal hourly minimum wage. The employer
violates the minimum wage requirement if he forces an employee to purchase
something required for the performance of “the employer’s particular work” which
purchase reduces the employee’s true earnings below the minimum hourly rate. /d.
By way of example, for the one week period of September 23, 2012 to September
29, 2012, during which defendant claims the named plaintiff was paid $8.89 per
hour, he was actually, after accounting for the fuel costs defendant made him pay,
paid $7.01 per hour, as per the “gasoline” charges documented on his trip sheets

which are at Ex 5-1 of the moving papers. See Ex. “H,” reconciliation.

-6-
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II. THE STATUTE OF LIMITATIONS APPLICABLE TO A
CLAIM ARISING UNDER NEVADA’S CONSTITUTION IS
AT LEAST FOUR YEARS AND ALSO VERY LIKELY
SUBJECT TO EQUITABLE TOLLING IN THIS CASE

A. Nevada, as does every other jurisdiction, applies its “catch all”
statute of limitations, which is four years, to a constitutional
claim that does not fall under a longer limitations period.

In the event no specific statute of limitations is otherwise provided for a
particular claim, Nevada provides for a four year statute of limitations. See, NRS
11.220. Neither Nevada’s Statutes nor its Constitution set forth any expressly
specified statute of limitations for civil claims arising under Nevada’s Constitution.
The Nevada Supreme Court has conclusively determined such time limit for at least
one form of constitutionally based civil claim., In White Pine Lumber Co. v. City of
Reno, 801 P.2d 1370, 1371-72 (Nev. Sup. Ct. 1990) , the Court held that, by default,
a claim under the Nevada Constitution against a municipality for inverse
condemmation would have, absent other considerations, been subject to the four year
“catch all” statute of limitations provided for in NRS 11,220, It found other
considerations compelled it to apply the 15 year statute of limitations for inverse
condemnation, as constitutional claims against governmental actors should not be
subject to a statute of limitations shorter than that applicable to private parties (the
adverse possession limitations period of NRS 40,090) who commit the same
conduct. 801 P.2d at 1371. In the earlier case of Alper v. Clark County, 571 P.2d
810, 813 (1977), the Nevada Supreme Court recited, without dispute, the logic of
applying the four year NRS 11.220 statute of limitations to claims generally arising
under Nevada’s Constitution, although it decided 4/per on other grounds.

Every analogous case that plaintiffs’ counsel has located has adopted a
jurisdiction’s “catch-all” statute of limitations for constitutional claims when the
jurisdiction has not otherwise expressly provided a statute of limitations for such
claims, See, Ho v. University of Texas, 984 S.W.2d 672, 687 (Tex. Coutt of App.
'1998) (Applying Texas “catch all” statute of limitations to claim originating directly

-
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from state constitution when no other statute of limitations was expressly
applicable); Linder v, Kindig, 285 Neb. 386, 393 (Neb. Sup. Ct. 2013) (Applying
Nebraska “catch all” statute of limitations); Pauk v. Board of Trustees of City
University of New York, 1983, 119 Misc.2d 663, affirmed as modified on other
grounds 111 A.D.2d 17, affirmed 68 N.Y.2d 702 (N.Y. Ct. Appeals 1986) (Applying
New York “catch all” statute of limitations) and Marshall v. Kleppe, 637 F.2d 1217,
1223-24 (9" Cir, 1980) (Applying California’s four year “catch all” statute of
limitations to a constitutional claim and not California’s general three year “action
pursuant to a statute” statute of limitations period)'.

B.  The Williams decision ignores the Nevada Constitution’s

language, the language of NRS 608,260, and contravenes
the opinion of the Nevada Supreme Courtin Thomas

1. The holding in Williams is illogical and erroneous.
In Thomas v. Nevada Yellow Cab, 327 P.3d 518, 522 (Nev. Sup. Ct. 2014)

the Nevada Supreme Court, in rejecting claims that taxi cab drivers were exempt

from Nevada’s constitutionally proscribed minimum wage by virtue of NRS

608.250(2)(e), held that:
In this case, the principle of constitutional supremacy prevents the
Nevada Legislature from creating exceptions to the rights and
privileges protected by Nevada's Constitution.
As Thomas held, whatever exception was created by Nevada’s Legislature in NRS
608.250 to Nevada’s statutorily imposed minimum wage could not limit the “rights
and privileges protected by Nevada’s Constitution.”
Williams ignores Thomas by extending the two year statute of limitations of

NRS 608.260, which by its express language only applies to claims arising under

' Marshall dealt with a federal constitutional claim, Its continuing applicability
to federal constitutional claims, at least for cases brought in the federal courts, is
questionable in light of Wilson v. Garcia, 471 U.S. 261 (1985) and subsequent
decisions applying Wilson, a 42 U,S.C, § 1983 case, to direct claims under the United
States Counstitution. Such subsequent precedents are irrelevant to the analysis in
Marshall in respect to claims arising under a state constitution.

-8-
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NRS 608.250, to claims arising under Nevada’s Constitution, The relevant language

from NRS 608.260 states it is applicable only:
If anry employer pays any employee a lesser amount than the
minimum wage prescribed by regulation of the Labor Commissioner
pursuant to the provisions of NRS 608.250...,(emphasis added).
The two year statute of limitations period of NRS 608,260 applies to claims that an
employee has been paid (1) Less than the amount of “minimum wage prescribed by
regulation of the Labor Commissioner” and (2) which amount has been so
prescribed in a regulation issued by “pursuant to the provisions of NRS 608.250,”
Williams arrives at this result by holding that a legislative structure, NRS
608.260, converts, and limits, a claim under Nevada’s Constitution in a claim under
NRS 608.250, with all of the attendant limitations the legislature has placed on such
claims, in direct contravention of Thomas:
Accordingly, a claim alleging that an employee has been illegally paid
less than the effective minimum wage rate is a claim that alleges'a
violation of the rates established by the Labor Commissioner, not a
claim that alleges a violation of the rates set forth in the Minimum
Wage Amendment. Thus, the Plaintiffs’ claim in this case, although
st?fled as a violation of Article I'V, Section 16, actually appears to
allege a violation arising under NRS 608.260. Such 4 claim is
%wemed by the two-year statutory period set forth in NRS 608.260,
illiams, p. 10., 9§ 15°
This holding rests upon two clearly erroneous findings; (1) That a claim for
unpaid minimum wages under Nevada’s Constitution “alleges a violation of the rates
established by the Labor Commissioner” and (2) That such a claim for a “violation
of the rates established by the Labor Commissioner” is within the purview of NRS
608.260.
The two year statute of limitations imposed by NRS 608.260 only applies to
wage rates set by the Labor Commissioner “pursuant to the provisions of NRS
608.250.” The wage rate (the Nevada Constitutional minimum hourly wage amount)

that Williams found was “established by the Labor Commissioner” was not so
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“established” pursuant to NRS 608.250.> Indeed, as the Williams decision
acknowledges, the “wage rates” it finds were “established” by the Nevada Labor
Commissioner were so established “pursuant” to the express dictates of Nevada’s
Constitution and not NRS 608.250.%

The deviations from sound logic taken by Williams are manifest, as it makes
clear in paragraphs § 11-12:

On its face, the Minimum Wage Amendment does not merely establisha
straightforward uniform minimum wage rate to be paid to every employee in
Nevada at all times. Rather, the Minimum Wage Amendment sets a specific
floor and then expressly requires the Governor (through the state Labor
Commissioner) to adjust the rate periodically as follows:

These rates of wages shall be adjusted by the amount of increases in
the federal minimum wage over $5,15 per hour, or, if greater, by the
cumulative increase in the cost of living. The cost of living increase
shall be measured by the percentage increase as of December 31 in
any year over the level as of December 31, 2004 of the Consumer
Price Index (All Urban Consumers, U.S. (flty Averageias published
by the Bureau of Labor Statistics, U.S. Department of Labor or the
successor index or federal agenc?f. No CPI adjustment for any
one-yeat period may be greater than 3%, The Governor or the State
a%eno designated by the Governor shall publish a bulletin by April 1
of each year announcing the adjusted rates, which shall take effect the
following July 1.

2 NRS 608.250(1) states: “Except as otherwise provided in this section, the
Labor Commissioner shall, in accordance with federal law, establish by regulation the
minimum wage which may be paid to employees in private employment within the
State. The Labor Commissioner shall prescribe increases in the minimum wage in
accordance with those prescribed by federal law, unless the Labor Commissioner
determines that those increases are contrary to the public interest.” It directs the Labop
Commissioner to make minimum wage determinations “in accordance with federal
law.” It does not authorize the Labor Commissioner to make minium wage
determinations on any other basis, much less based upon Nevada’s Constitution,

—

3 See, Y 12 of Williams, 1. 11-15: “In other words, the ‘cause-in-fact’ of any sucl
claim [for minimum wages imposed by Nevada’s Constitution] is not that the
employee has not been paid the particular dollar amount set forth in the Minimum
Wage Amendment, but that he has not been paid the wage rate set forth in the periodiq
bulletins issued by the Labor Commissioner pursuant to the Minimum Wage
Amendment.” (Emphasis provided).
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Thus, the effective minimum wage rate in Nevada is not merely what is

stated in Article XV section 16, but rather is expressly defined as a wage rate

set by the Labor Cominissioner based partially upon data from the U.S.

Department of Labor.,

The foregoing section of Williams contains two remarkable, and completely
erroneous, conclusions that have no support in the excerpted text of Nevada’s
Constitution: (1) That the Nevada’s Constitution “requires the Governor (through the
state Labor Commissioner)” to “adjust” the minimum wage rate and (2) that the
minimum hourly wage required by the Nevada Constitution “is expressly defined as
a wage rate set by the Labor Commissioner.”

| Nowhere does the Nevada Constitution mention the Labor Commissionet.
Williams offers no explanation of how the minimum wage required by the Nevada
Constitution can be “expressly defined” as one “set” by a person (the Labor
Commissioner) who is never mentioned in the Constitution. Nor does the Nevada
Constitution direct that the Governor or the Labor Commissioner “adjust” the
minimum wage rate, It commands the Governor or “the State agency designated by
the Governor” to “publish a bulletin by April 1 of each year announcing the
adjusted rates.” |

The “adjusted rates” that the Governor or their designee must “publish” and
“announce” are specified in the Constitution, They are not “defined” or “set” by the
Governor, the Labor Commissioner, or any state official. Williams' finding that the
Nevada Constitution does not “establish a straightforward uniform minimum wage
rate” but “sets a specific floor and then expressly requires the Governor (through the
state Labor Commissioner) to adjust the rate periodically” is without any basis
whatsoever. Such holding ignores the Nevada Constitution’s language and reads
into the Nevada Constitution non-existent text and completely absent meanings.

The hourly minimum wage rate established by the Nevada Constitution is,
contrary to Williams finding, completely “straightforward.” It is an exact wage rate

created by referencing the Consumer Price Index and a maximum yearly increase of
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3% and that automatically becomes effective on July 1* of every year as a matter of
law without any action by any state official. The Governor (either personally or
through his designee) is charged with the non-disctetionary duty of “publishing” that
rate and has no control over that rate and wholly lacks any ability to “set” or change
that rate, If the Governor neglected his Constitutional obligation to publish such rate
it would still be the supreme law of Nevada and easily ascertainable by any
interested party or Court.

Williams s holding is logically impossible, It determines that the minimum
wage “rate” set by the Labor Commissioner is “pursuant to the Minimum Wage
Amendment” which means it cannot be a rate set “pursuant to NRS 608.250” and
within the scope of NRS 608.260. Yet it inexplicably also holds that such “rate” is,
contrary to its own finding about its origins, within the scope of NRS 608.260.
Williams makes no attempt to reconcile these incompatible findings and such
findings are irreconcilable.

2. Williams leads to the absurd result of an employee

having a longer statute of limitations to prosecute a
minimum wage retaliation or discrimination claim than

to collect on a claim for unpaid minimum wages,

Nevada’s Constitution, Article 15, Section 16 (B) also provides that “[a]n
employer shall not discharge, reduce the compensation of or otherwise discriminate
against any employee for using any civil remedies to enforce this section or
otherwise asserting his or her rights under this section.” Such a discrimination
claim, under Williams, would have nothing to do with a “rate” of wages set by the
Labor Commissioner and could not be subject to NRS 608.260 and would flow
solely from the Nevada Constitution’s anti-discrimination protections, Such a direct
constitutional claim would have to be subject to Nevada’s “catch all” four year
statute of limitations, NRS 11,220, This would mean an employee would have a
longer period of time to claim they were discriminated against for seeking to collect

minimum wages than to actually collect those minimum wages, an absurd result that
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makes 1o sense.

3. Williams erroneously cites to federal cases

that do not actually support its conclusion,

Williams, without discussing those decisions, erroneously observes that
“[t]wo federal courts have concluded that the two-year limitations period of NRS
608.260 applies to claims alleging a violation of the Minimum Wage Amendment,”
citing Rivera v. Peri & Sons, 735 F3d 892 (9" Cir. 2013) and McDonough v.
Harrah’s Las Vegas, 2014 WL 2742874 (D. Nev. June 17, 2014). Rivera made no
such holding and refused to reach the issue of whether the two year statute of
limitations of 608.260 applied to such claims because plaintiffs had waived such
argument,” Nor did McDonagh consider whether the four year “catch all” statute of
limitations of NRS 11.220 applies a Nevada Constitutional minimum wage claim.
Rather, without discussion, it rejected the argument that the six year written confract
statute of limitations of NRS 11.190(1)(b) applied to such claims and, without
considering the relevancy of the constitutional nature of those claims, found the two

yeat statute of limitations of NRS 608,260 to control.®

4 735 F.3d 902:

“Peri & Sons clearly argued to the district court that the two-year statute of
limitations applies to the farmworkers' state constitutional claims, Instead of arguing i
favor of a four-year statute of limitations, the farmworkers merely contended that the
issue should not be resolved on a motion to dismiss, a contention we have already
rejected, The farmworkers' failure to raise the argument below constitutes a waiver,”

—

S “While article 15, section 16 of the Nevada constitution does create a new
two-tiered minimum wage in the state, the section is silent on whether it changes the
two-year statute of limitations in the Nevada Revised Statutes. Therefore the court
finds that the constitutional provision was not intended to change this two-year statute
of limitations.” McDonough, 2014 WL 2742874, p. 4.

13-
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4, The Nevada Supreme Court’s decision to
direct an answer to the Williams mandamus
etition indicates that Williains cannot be
e viewed as good law,

The Nevada Supreme Court took the highly unusual step in Williams of

directing an answer to the plaintiffs writ petition, Ex, “A,” Such action by the
Supreme Court must, at a minimum, cast doubt on the correctness of the decision in
Williams and requires this Court to be sure it independently scrutinizes the statute of
limitations issue.
C.  The statute of limitations in this case should be tolled.

In addition to setting forth a very broad minimum wage requirement,
Nevada’s Constitution also provides for a yearly adjustment to that minimum wage
via a bulletin to be published by April 1* of every year and further states:

An employer shall provide written notification of the rate adjustments

{)o each of its employees and make the necessal?( payroll adjustments
( X)J‘uly 1 following the publication of the bullefin. ~Art. 15, Sec. 16
Defendants never provided any such written notification of any rate
adjustment to the named plaintiff, See, Ex. “B”, §3. The first such bulletin was
issued by the Nevada Labor Commissioner on April 1, 2007, effectuating an
increase of the Nevada Constitution’s minimum hourly wage from $5.15 or $6.15 an
hour to $5.30 or $6.33 per hour depending on whether health benefits were provided.
Ex. “D.” »
Defendant’s duty to the plaintiffs under Nevada’s Constitution was twofold:
To both pay the minimum hourly wage specified by the Constitution and provide
“each”of its employees “written notification” of the yearly change in that minimum
hourly wage. Defendant’s violation of its written notification obligation should be
subject to the most severe, and adverse to the defendant, consequences, in light of
the fact such obligation was constitutionally commanded, Obviously if defendant
had complied with that obligation, and so notified all of its employees, this lawsuit

would very likely have been initiated years earlier, Accordingly, such violation,
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either by itself or When considered in conjunction with defendant’s knowing
violation, as documented infi'a, of Nevada’s Constitutional requirement to pay a
minimum hourly wage, should toll the statute of limitations in this case from July 1,
2007, the date it was first compelled to give such notice, until such time as it actually
gives that notice,

The Nevada Supreme Court has long recognized that, in appropriate cases,
an equitable toll of the statute of limitations should be imposed. In Copeland v.
Desert Inn Hotel, 673 P.2d 490 (Nev. Sup. Ct. 1998) the Supreme Court, after
cautioning that its discussion of the factors to be considered in connection with a
request for equitable tolling not be interpreted as “limiting or restricting the
application of the doctrine of equitable tolling,” went on to list a number of factors
that were propetly to be considered. 673 P.2d at 492, Significantly, Copeland was
also an employee rights claim involving a plaintiff asserting they were discriminated
against in violation of NRS 613.330(1), which prohibits employers from discharging
physically handicapped employees. 673 P.2d at 491. Among the enumerated, but
not exhaustive, factors Copeland found were properly considered when determining
if an equitable toll of a statute of limitations should be imposed included “any
deception or false assurances on the part of the employer against whom the claim is
made,”

In this case the defendant affirmatively deceived the named plaintiff and the
class members by failing to provide them with written notification no later than July
1, 2007, of the minimum hourly wage rates imposed by Nevada’s Constitution.
Such “non-advisement” violation by an employer has been found to create an
equitable statute of limitations toll in other employee rights cases, See, Bonham v.
Dresser Industries, Inc., 569 F.2d 187, 193 (3" Cir. 1977) (Holding, and finding
suppott for the conclusion in other authorities, that employer who fails to post
statutorily required notice in wotrkplace of employee rights under Age

Discrimination in Employment Act, is subject to equitable statute of limitations toll,
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at least until such time as the employee acquires actual knowledge of their legal
rights); Kamens v. Summit Stainless, Inc., 586 F, Supp. 324, 328 (E.D.Pa 1984)
(Citing Bonham and recognizing such “notice violation” provides a basis to impose
equitable estoppel on the statute of limitations of a Fair Labor Standards Act
(“FLSA”) claim, such act also being the federal minimum wage statute); Henchy v.
City of Absecon, 148 F, Supp. 2d 435, 439 (Dist. N.J. 2001)(Citing Kamens and
reaching same conclusion on availability of equitable tolling of statute of limitations
as a result of “notice” violations by an employer) and numerous other cases reaching
the same conclusion.®

Tt should also be presumed that defendant violated Nevada’s Constitution
with full knowledge it was doing so. Prior to the enactment of Article 15, Section

16 then Attorney General, and current Governor, Brian Sandoval, issued a public

¢ In response to this line of authority defendant seems certain to cite other
authorities, which do exist, taking a much narrower view than Bonham, Kamens,
Henchy and similar cases of when an employer’s “notice violation™ can result in a
statute of limitations toll. Presumably defendant, citing such other authorities, will
assert that the named plaintiff’s prior Nevada Labor Commissioner claim defeats any
rationale for such a toll since the named plaintiff had manifested some suspicion that
he had some sort of wage claim. Yet in other cases where an employee had
documented suspicions that their employer had violated their legal rights, and had eve
gone to consult an attorney, an equitable statute of limitations toll was not completely
foreclosed. See, Meyer v. Riegel Products Corp. 720 F.2d 303, 308-09 (3 Cir. 1983
(So holding and discussing cases viewed as supporting that holding). Defendant will
likely further try to distinguish Meyer and similar cases as involving affirmative,
active, misrepresentations by an employer, rather than the sort of “notice violation™ at
issue in this case. It is submitted such distinction is meaningless as all of the
authorities on this issue dealt with mere statutory “notice” directives. The specific
constitutional notice directive in this case is of such weight it should displace all of the
other considerations that defendants will raise and command a statute of limitations tof
as a matter of course for its violation. Or at least that should occur in a case such as
this involving a large commetcial business that was clearly aware of the Nevada
Constitution’s requirements.
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| minimum wage exemptions for taxi drivers set forth in NRS 608.250. Ex. “F.”

opinion stating that such Constitutional Amendment would abolish the pre-existing

Given this background, defendant should be deemed to have acted with full
knowledge of its obligation to pay minimum wages under Nevada’s Constitution and

to have acted to intentionally violate that obligation.

JII.  NO BASIS EXISTS TO GRANT DEFENDANT’S MOTION
TO DENY ANY CLASS CERTIFICATION IN THIS CASE

Defendant seeks to have this Court issue an Order barring any class
certification of this case, It alleges such an Order would be proper for two reasons,
The first is that the named plaintiff, Laksiri Perera, allegedly has no actionable
minimum wage claim and summary judgment should be granted against him,
meaning, according to the defendant, that there is no current plaintiff with a claim
“typical” of the alleged class. The second is that this case is inherently unsuitable
for class certification of any kind as a matter of law given the nature of the claims
being made, both by the named plaintiff and on behalf of the putative class. Both of
these claims by defendant are specious and based upon incorrect, and demonstrably
false, assertions of law and fact,

A, Summar]y: judgment cannot be granted against the named
plaintiff .aksiri Perera and as a result he personally

possesses a claim that is common to the alleged class.

As discussed, the named plaintiff Laksiri Perera not only personally
possesses a claim for unpaid minimum wages, that claim is not even controverted by
defendant, whose own records establish that claim, And even if the Court were to
ignore the “qualified health benefits” issue, which it cannot do, the named plaintiff
would still present a claim, based upon the disputed requirement that he pay for
defendant’s taxi fuel costs (assuming defendant wishes to dispute such assertion),
which pushed his hourly level of compensation below $8.25 an hour as well.

Defendant’s assertion that Laksiri Perera cannot be an adequate class representative,

-17-

000098




O N N B W N e

NN D NN NN RN e
oo\lmm-mwwwoooo\lg;;;s:g

because he possesses no viable Nevada Constitutional minimum wage claim, is

baseless,

B.  Defendant’s claim that this Court can conclude, on this
record, that no common questions of law or fact
predominate over individual questions is baseless.

None of the three authorities cited by defendant, Wal-Mart Stores v. Dukes,
131 S.Ct. 2541 (2011), Vinole v. Countrywide Home Loans, Inc., 571 F.3d 935,937,
948 (9™ Cir. 2009) or Shuette v. Beazer Homes Holdings Corp., 124 P,3d 530 (Sup.
Ct. Nev. 2005) suppott defendant’s claim that this Court even can, on the current
record, propetly issue an order barring any class certification of this case. Such
decisions simply confirm longstanding, and bedrock, principles of class action law
that in no way implicate the availability, or lack of availability, of class certification
in this case.

1. The authorities relied upon by defendant involved
commonality findings made upon a full record and

after discovery, no such record exists in this case and
no discovery has been conducted.

Wal-Mart, Vinole and Shuette all involved appellate court reviews of the
granting, or denial, of class certification, such reviews being conducted upon the
extensive factual record developed in the trial court through discovery (and in
Shuette after a trial on the merits). Defendant would have this Court simply apply
the results of those decisions, all denying class certification, in this case without any
actual factual record before it. Nowhere does defendant explain how the facts in
this case are similar to those in Wal-Mart, Vinole and Shuette. Defendant fails to do
so because it is well aware this case shares no factual similarities whatsoever with
such cases. Instead, defendant just insists that the Court accept its contention that it
is factually impossible for a class of taxicab drivers with a common claim,

appropriately subject to class certification, to exist in this case:

Furthermore, he [named plaintiff Laksiri Perera] cannot show the
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existence of a class of taxicab drivers at Western Cab who have not
been paid the minimum wage. Western Cab's taxicab drivers work
different hours and earn different amounts of wages. None eatn the
same hourly wage. Exhibit 5. Therefore, Perera cannot show that he
{Vé)uld be an adequate class representative. Moving brief, p. 10, L 11-

Pursuant to NRCP 23(b), Perera must show that common questions
of law or fact predominate over individual questions. Perera cannot
satisfy the commonality issue. Each of the taxicab drivers were
employed for different periods of time, worked different hours and
earned a different hourly wage. Moving brief, p. 11, L. 4-8,

While the Exhibit 5 declaration of defendant’s general manager asserts all of
defendant’s taxi cab drivers earn different hourly wages, owing to the variations in
the commissions they are paid, no explanation is offered by defendant as to the
significance of that fact. That is because such fact, by itself, has no significance
whatsoever.

The circumstances relevant to class certification in this case, succienctly
stated are:

e Numerosity: Does there exist a sufficiently large group of
defendant’s employees who appear they may have claims for
minimum wages under Nevada’s Constitution? If the answer is yes,
the next inquiry is:

e Commonality: Do the reasons for those numerous claims appear to
involve common issues among the alleged class members? Ifthe
answer is yes, the next, and highly related inquiry, is:

e Predominance: Do those common issues among the class members
predominate over individual questions that would have to be resolved,
individually, for each member of the alleged class, thus rendeting a
class proceeding the “superior” means of adjudicating such claims?

There is no basis for this Court, without any record before it, to grant
defendant’s motion. That defendant’s taxi drivers may have been paid different

houtly rates is irrelevant if a sufficiently numerous number of those drivers were
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paid less than the hourly minimum wage. That such drivers” who are owed unpaid
minimum wages may have been paid different hourly rates, and worked different
hours for different chronological periods, only bears upon the measure of their
damages and cannot defeat class certification for liability purposes. “Our court long
ago observed that ‘the amount of damages is invariably an individual question and
does not defeat class action treatment.”” Yokoyama v. Midland National Life
Insurance Co., 594 F. 3d 1087, 1089 (9™ Cir, 2010) citing Blackie v. Barrack, 524
F.2d 891, 905 (9™ Cir. 1975); See, also, Mattson v. Montana Power Co., 291 P.3d
1209, 1221 (Sup. Ct. Mont, 2012), citing Yokoyama and stating “‘[I]t has been
commonly recognized that the necessity for calculation of damages on an individual
basis should not preclude class determination when the common issues which
determine liability predominate.” ” citing and quoting McDonald v. Washington, 261
Mont. 862 P.2d 1150, 1157 (1993)(Sup. Ct. Mont. 1993) citing and quoting
Bogosian v. Gulf Qil Corp., 561 F.2d 434, 456 (3d Cir,1977).

There is no record before this Court upon which it can make an informed
decision on the numerosity, commbnality or predominance standards, At this stage
of these proceedings, prior to discovery, a motion to dismiss a class action claim is
almost always denied as a matter of course until discovery is conducted. See, In re
Wal-Mart Stores, Inc., Wage and Hour Litigation, 505 F.Supp.2d 609, 615 (N.D.
Cal. 2007) (Observing that while it is possible to dismiss a class claim at the
pleading stage, prior to discovery, and “...while there is little authority on this issue
within the Ninth Circuit, decisions from courts in other jurisdictions have made clear
that “dismissal of class allegations at the pleading stage should be done rarely and
that the better course is to deny such a motion because ‘the shape and form of a class
action evolves only through the process of discovery.’” citing and quoting various
decisions). The only potentially proper basis upon which to grant such a motion is
the very rigorous Rule 12(b)(6) motion to dismiss standard, based upon the

deficiencies in the complaint itself, e.g., the complaint’s allegations, assumed to be
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true, would not allow a class to be certified. See, Picus v. Wal-Mart Stores, Inc., 256
F.R.D. 651, 655 (D. Nev. 2009) citing Blihovde v. St. Croix County, Wis., 219
FR.D. 607, 614 (W.D.Wis.2003). Picus ultimately granted a Rule 12(b)(6) motion
to deny class certification because for liability to be found in favor of any individual
class member under the complaint’s allegations would require proof of reliance upon
defendant’s “Made in the USA” label in respect each such person’s decision to
purchase the product at issue. 256 F.R.D. at 659. This need to individually
determine the reliance of each class member, to find liability, rendered class
certification clearly not a “superior” means of adjudication. 7d.

Defendant simply insists, without explanation, that the existence of separate
pay rates, hours, and chronological work histories, precludes class certification. It
points to no actual deficiencies with the complaint’s allegations, much less does it
establish as a matter of law, as in Picus, how those allegations would, even if true,
make this case unsuitable for class certification. It fails to make that showing
because it cannot and this Court needs to allow for discovery to be conducted so it
can appropriately determine whether class certification, should, or should not, be
granted, and the extent of any such class certification,

2. The limited information available to the Court indicates

that there is an overwhelming probability that it would
be an abuse of discretion to deny class certification.

As discussed, it is not appropriate for the Court to ponder the merits of class
certification at this time, such an examination must await discovery and an
appropriate record, But if was to review the limited record before it, it would have
to conclude that it is overwhelmingly likely such class certification, as requested by
the plaintiff, could not be denied.

The claims in this case are all of a strict liability nature, If defendant did not
pay the minimum wages to any patticular taxi driver employee it owes those
minimum wages, as established by the Supreme Coutt in Thomas., No proof of state

of mind, due care, negligence, or any similar elements are involved in this case. To
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the extent the records of defendant exist for all class members, as they have
produced for the named plaintiff in their motion, those records will establish both
defendant’s liability to any particular class member and that class member’s
damages. Most significantly, a prior investigation by the United States Department
of Labor determined in December of 2011 that the defendant owed 431 taxi driver
employees over $285,000 in unpaid minimum wages under the federal Fair Labor
Standards Act (the “FLSA”). Ex. “E.” The amount owed to those drivers under the
FLSA is less than that owed under the Nevada Constitution because the FLSA
provides for a lower ($7.25 an hour) minimum wage for all workers and also allows
for the payment of a reduced minimum wage, as low as $2.31 an hour, for
employees who receive tips. Accordingly, the findings of the United States
Department of Labor virtually ensure that a class claim under Nevada’s Constitution
must be certified in this case,
C.  Class certification for injunctive relief is sought and is
appropriately granted even if a damages class is not
appropriately certified.

The Court is also advised to take note that plaintiff seeks both class wide

damages and declaratory and injunctive relief, Part of that injunctive relief would be
to require defendant to comply with the Nevada Constitution and correct the false
income information it has filed with the Internal Revenue Service overstating the
class members’ income, as discussed, infra. If for some reason the Court were to
find that a class is not propetly certified on damages issues, it would still be
appropriate to certify a class for declaratory and injunctive relief, e.g., to determine
that defendant, by forcing its taxi drivers to pay for defendant’s taxis’s fuel, is liable
to those drivers for the amount, if any and as may be determined in sepatate,
individual, proceedings, that their pay was reduced below the minimuin hourly

wage.
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IV. DEFENDANT’S CLAIM THAT THE THOMAS DECISION
HAS NO BEARING ON CONDUCT TAKING PLACE PRIOR
TO ITS PUBLICATION ON JUNE 26, 2014 IS FRIVOLOUS
Defendant mistepresents the bedrock principles of law under which this
Court operates and argues for a wholly frivolous, and absurd, “future conduct only”
application of the Thomas decision,

A. Defendant proceeds from the wholly specious claim that

Thomas announced a “new constitutional principle.”

“The general rule that judicial decisions are given retroactive effect is basic
in our legal tradition.” See, Newman v. Emerson Radio Corp., 48 Cal. 3d 973, 978
(Cal. Sup. Ct. 1989), citing Linkletter v. Walker, 381 U.S. 618, 622 (1965) (“At
common law there was no authority for the proposition that judicial decisions made
law only for the future”, citing 1 Blackstone, Commentaries 69 (15th ed. 1809)).

Defendant seeks to apply a grossly corrupted version of the “prospective
application” of certain decisions, such as in Linkletter, involving new judicially
created rights or that overrule prior judicial precedents. In Linkletter, the United
States Supreme Court declined to grant retroactive force to its decision in Mapp v.
Ohio, 367 U.S. 643 (1961), which overruled prior Supreme Court precedents on the
application of the Fourth Amendment’s exclusionary rule to state criminal
prosecutions. 381 U.,S, at 637-38. Such a retroactive application would have
invalidated countless convictions that were completely valid under prior United
States Supreme Court precedents and created an untenable situation.

The legal duty at issue here did not involve, as in Linkletter and all of the
“future conduct only” decisions that defendant relies upon, a new and otherwise
unknowable “constitutional principle” e,g., new “judicially created” law that
overturns prior precedents or announces new, and previously unknown and
unknowable, legal rights. Defendant was well aware of the duty imposed upon it
and all other employers under the express language of Atticle 15, Section 16, of the

Nevada Constitution, The Nevada Attorney General’s opinion, 05-04 Op. Atty Gen.
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(2005), issued before November 28, 2006, put the defendant on notice of that duty,
which was confirmed in Thomas. Nor does, or can, defendant argue such
constitutional amendment’s language, read in isolation, fails to confer the rights
claimed by the plaintiff, Rather it decided to rely upon another law, the previously
enacted statute NRS 608.250, which it believed trumped the rights claimed by the
plaintiff under the constitutional amendment,

Defendant could have sought a class action declaratory ruling of its
responsibilities, and paid into escrow, under judicial supervision, all minimum wage
amounts it disputed. Instead it declined to do so and elected to take its chances that
its “coordinated” reading of the Nevada Constitution and NRS 608.250 was cortect.
1t suffers no prejudice from the result in Thomas, it is merely being forced to pay the
liability it was well aware of and chose to ignore.

B. Defendant cites irrelevant cases on whether to impose a new

statute to events occurring prior to its effective date,a
“retroactive application of law” issue not presented f)v this case.

Defendant misleads the court by citing cases dealing with “retroactive
application of law” situations involving conduct taking place prior to the effective
date of a statute. See, County of Clarkv. Roosevelt Title Insurance, 396 P.2d 844,
846 (Nev. Sup. Ct. 1964) (Statute could not revive right to redeem land taken by
county for tax lien when that right had expired prior to the statute’s enactment) and
Pressler v. City of Reno, 50 P.3d 1096, 1099 (Nev. Sup. Ct. 2002) (Statute changing
municipal employee’s status to “at will” cannot be applied to conduct taking place
priot to its effective date), This principal of law, which is completely irrelevant to
this case, is summed up in Pub. Emps.' Benefits Program v. Las Vegas Metro.
Police Dep't (PEBP), 179 P.3d 542, 553—54 (Nev. Sup. Ct. 2008): “A statute has
retroactive effect when it takes away or impairs vested rights acquired under existing
laws, or creates a new obligation, imposes a new duty, or attaches a new disability,
in respect to transactions or considerations already past.”

No “retroactive application of law” issue is presented in this case.

4.
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Amendments to Nevada’s Constitution become “effective upon the canvass of the
votes by the supreme court.” Tovinen v. Rollins, 560 P.2d 915, 916-917 (Nev. Sup.
Ct. 1977). Atticle 15, Section 16, of the Nevada Constitution, creating new
minimum wage rights for Nevada’s employees, was enacted by the voters in the
2006 general election and became effective on November 28, 2006, See, NR.S. §
293.395(2). This case only concerns conduct taking place after November 28, 2006.

C. The Nevada Supreme Court does not announce “future conduct

only” rulings in the sub silentio fashion alleged by defendant,

The idea Thomas only applies to future conduct, because it speaks in certain
places in the present tense and active voice verbs “supercedes” and “supplants” and
not the past tense and passive voice verb forms of “superceded” and “supplanted” is
absurd. Defendant cites no other opinion, in the entire universe of common law
jurisprudence, where such an outcome has been divined from a judicial opinion that
is otherwise completely silent on its “future conduct only” ruling,

Such argument by defendant is not only absurd in respect to the law, it is not
logically consistent, either in respect to the internal language of the Thomas opinion
or the style, grammat, and holdings of the Nevada Supreme Court’s other decisions.
Thomas, 327 P.3d at 521, when explaining its reasoning, states that a “...statute is
deemed to have been impliedly repealed by the [constitutiona] amendment”
(emphasis provided), the sort of past tense, passive voice, language that defendant
insists would have a current, and not just “future conduct only” effect.

The interchangeable use of passive/active voice past/present tense verb
forms in Thomas ignored by defendants appears repeatedly in the Nevada Supreme
Court’s Opinions, The present and past tense of “supercedes™ and “superceded”
appears in State v. Connery, 661 P.2d 1298, 1301 (Nev. Sup. Ct. 1983) (“...we hold
that NRAP 4(b) supersedes NRS 177.066...””) with the Nevada Supreme Court using
the present tense and the West reporter in the headnotes and summaty using the past

tense. Connery, despite its use of the present tense “supercedes,” did not make a

5.
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“future conduct only” ruling but applied its supersession finding to the procedural
rule presented and to the controversy before it, and by doing so denied defendant the
relief it sought. See, also, Jacobson v. Estate of Clayton, 119 P.3d 132, 134 (Nev.
Sup. Ct. 2005) using “supercedes” and “superceded,” present and past tenses, active
and passive verb styles, interchangeably and applying its supersession finding to the
controversy before it and not just to future cases (Stating in first paragraph “We
conclude that Bodine is superseded by the Legislature's 1971 amendment of NRS
140.040...” and in last paragraph under the “Conclusion™ heading “The current
language of NRS 140.040(3) supersedes this court's decision in Bodine...). See,
also, Goldman v. Clark, 1 Nev, 607, 611 (1866) (Holding that if Nevada’s
Constitution, “by its own terms exempts a homestead from forced sale” it would
“supercede” contrary provisions of prior statute “[bJut if the Constitution did not
take effect in regard to homesteads, until the legislature passed the required law, then
the old act was not superseded until the new one went into effect.”)

It is also preposterous to hold that the Nevada Supreme Court’s post Opinion
order in Thomas, rejecting plaintiffs’ pre-emptive motion to change the Opinion’s
verbs to their past tense forms was affirming, again sub silentio, such“future conduct
only” holding claimed by the defendant. Just like the Opinion itself, such order
makes no mention of such a “future conduct only” holding. Rather, the Supreme
Court was refusing to dignify the absurd arguments now being raised by defendant
in this Court with even an acknowledgment that they deserved a response. It was
confident it could stand by its stylistic choices of language and that this Court was
competent enough to know that if the Supreme Court was making such a remarkable,
and previously unheard of, “future conduct onty” ruling, the Opinion would so state

expressly and unmistakably.

26-
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C.  Even if this case was of the type where a “future conduct only”
application of the Nevada Supreme Court’s Opinion could
potentially be proper, the relevant circumstances do not justify
such a “future conduct only” application.

While, as discussed in Sierra Club v. San Joaquin Local Agency 21 Cal 4™
489, 509-10 (Cal. Sup. Ct, 1999), citing and quoting Newman, there are “natrow

exceptions” to the common law rule forbidding “future conduct only” rulings, such
as was done in Linklez"ter, they require the demonstration that “considerations of
fairness and public policy [that] are so compelling in a particular case that, on
balance, they outweigh the considerations that underlie the basic rule.” No basis
exists to hold that such exceptional circumstances are present in this case. See, Isbell
v, County of Sonoma, 21 Cal.3d 61, 74-75 (Cal. Sup. Ct. 1978) (Finding that
Fourteenth Amendment’s due process protections rendered California’s statutory
confession of judgment procedures void given limited application; in light of the
massive number of judgments entered under those procedures, most or almost all of
which presumably did involve legitimate debts such judgments would not be vacated
en mass; but judgment debtors could seek hearings to void those judgments at which
the creditor would have the burden of showing compliance with the new rule of law
announced). The sort of “future conduct only” ruling defendants urge this Coutt to
apply to Thomas goes far beyond the very narrow, and exceptionally justified,
temporal limitations applied in Isbell and similar cases.

Nevada’s very limited use of “future conduct only” rulings, as in Isbell and
similar cases, is well illustrated by Hansen v. Harrah's, 675 P.2d 394 (Nev. Sup. Ct.
1984). Hansen created, through judicial 1'ecognition of Nevada’s public policy, a
tort cause of action for the retaliatory discharge of an employee who files a worker’s
compensation claim, No such cause of action was authorized in the text of any
Nevada statute, the creation of such a cause of action was an exception to Nevada’s
well established “employment at will” law, and the creation by judicial recognition

of such a cause of action had been rejected by some other state courts. 675 P.2d at

27-
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396. Nomnetheless, even though the employer defendants in Hansen had no express
advance notice that such a cause of action existed as an excéption to the
“employment at will” law of Nevada, the Nevada Supreme Coutt exposed the
defendant/employers in that case to a current liability for compensatory damages.
Hansen both created a new cause of action and allowed liability for that newly
recognized caused of action to be imposed on the defendants® prior conduct, it did
not merely determine the defendants’ future legal obligations. The only branch of its
holding that was limited to “future conduct only” was for punitive damages. It did
s0 because the purpose of punitive damages is to punish and deter reprehensible
conduct that violates the law, a purpose that would not be advance in Hansen since
the defendants had no way to know their conduct was illegal. 675 P.2d at 397.
Unlike the defendants in Hansen, defendant in this case had every reason to
believe their conduct was in violation of the plain language of Article 15, Section 16,
of Nevada’s Constitution, as ultimately found by the Supreme Court in Thomas.
Such a conclusion by defendant was absolutely required by any isolated reading of
such constitutional provision and in 2005 the Nevada Attorney General publicly
opined that such conclusion was correct. Defendant’s assertion that the Nevada
Labor Commissioner somehow approved of its conduct is untrue and irrelevant
(indeed, that office would rely upon the Nevada Attorney General for a legal advice
and was the one that requested the 2005 AG Opinion). If a party, as in Hansen, can
be liable for damages as a result of their conduct occurring prior to the Nevada
Supreme Court’s creation of a new cause action, one not set forth expressly in any
written law, defendant in this case must be liable for their conduct occurring prior to
June 26, 2014, which conduct was indisputably in violation of any “isolated” reading

of Article 15, Section 16, of Nevada’s Constitution.’

7 Plaintiffs do not concede that, as in Hansen, defendants should be excused
from liability for punitive damages in this case. That issue should be addressed by thd

-28-
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IN SUPPORT OF THE COUNTER MOTION

L THE COUNTER MOTION TO AMEND THE
COMPLAINT SHOULD BE GRANTED

At Ex, “G” is a proposed second amended complaint. The purpose of this
amended pleading is to seek relief in respect to defendant’s policy of requiring class
members to pay for defendant’s taxi cabs’ fuel and by doing so reduce their
compensation below the hourly minimum wage. This is alleged in a new paragraph
16 and new injunctive relief request, in the form of a correct IRS income statements
prepared by the defendant, is sought. Such amendment should be granted at this
pre-answer stage of this litigation, as per NRCP Rule 15.

II.  THE COUNTER MOTION FOR DISCOVERY UNDER
NRCP RULE 56(F) SHOULD BE GRANTED

A.  Defendant alleges the named plaintiff has no actual claim and
no common circumstances exist meriting class certification,
plaintiff should be allowed to conduct discovery on those issues,

As already discussed, it is fundamental that the plaintiff should be granted
leave to conduct discovery on the class issue and on the nature of his individual
claim, Plaintiffs request for formal leave to conduct such discovery under FRCP
Rule 56(f) in response to defendant’s summary judgment motion should be granted,
Such discovery would seek information such as but not limited to full payroll and
time worked records, employee health insurance benefit qualification policies,
names and addresses of class members/witnesses and deposition testimony from
defendant on their relevant practices and policies.

B. Discovery should be allowed on the
statute of limitations tolling issue.

As discussed, supra, if the Court is unable to grant the plaintiffs’ request for
an equitable toll of the statute of limitations upon the current record it needs, under
Copeland, to conduct an evidentiary hearing on such request. Plaintiff has been

afforded no opportunity to conduct discovery in this case on that issue or any other

Court at a future date if the parties are unable to resolve this litigation cooperatively.

20.
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issue, Accordingly, under such circumstances, plaintiffs need an opportunity to
conduct discovery relevant to the equitable tolling issue. Such discovery would
include ascertaining the extent of defendant’s knowledge of its obligations under the
Nevada Constitution and why it failed to comply with those obligations and notify
the named plaintiff and the class members of their minimum wage rights, as required
by the Nevada Constitution.
CONCLUSION

Wherefore, for all the foregoing reasons, the defendant’s motion should be
denied in its entirety and plaintiff’s counter-motion granted it its entirety,
Dated: January 26, 2015

- Respectfully submitted,

/s/ Leon Greenber

Leon Greenberg, Esq. (Bar # 8094)
A Professional Corporation

2965 S. Jones Blvd.,, Suite E-3

Las Ve%as, Nevada 89146

(702) 383-6085

Attorney for Plaintiffs

-30-
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CERTIFICATE OF SERVICE

The undersigned certifies that on January 26, 2015, she served the within:

Plaintiff’s Response to Defendant’s
Motion to Dismiss and Counter-motion to
Amend the Complaint and Conduct
Discovery under NRCP Rule 56(f).

by court electronic service:

TO:

Malani Kotchka

HEJMANOWSKI & MCCREA LLC
520 S. 4" St., Suite 320

Las Vegas, NV 89101

/s/ Dana Sniegocki
Dana Sniegocki
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An unpublisrued order shall not be regarded as precedent and shall not be cited as legal authority. SCR 123.

IN THE SUPREME COURT OF THE STATE OF NEVADA

LISA WILLIAMS, AN INDIVIDUAIL; No. 66629
AMBER KLINE, AN INDIVIDUAIL;

LAWRENCE PARSONS, AN ‘ FE gm E 33
INDIVIDUAL; HANNAH SAFFORD, AN :

AN INDIVIDUAL, ALL ON BEHALF QOF .

THEMSELVES AND ALL SIMILARLY. TG oz
SITUATED INDIVIDUALS, . s DCALs
Petitioners, DRFUTY CLERR
v,

THE BIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF
CLARK; AND THE HONORABLE
JEROME T, TAQ, DISTRICT JUDGE,
Respondents,

and

CLAIM JUMPER ACQUISITION
COMPANY, LLC, A NEVADA LIMITED
LIABILITY COMPANY,

Real Party in Interest.

ORDER DIRECTING ANSWER

This original petition for a writ of mandamus or prohibition
challenges a district court order that establishes the relevant limitations
period in a labor law matter,

Having. reviewed the petition, it appears that an answer may
assist this court in resolving this matter. Therefore, real party in interest,
on behalf of vespondents, shall have 30 days from the date of this order
within which to file and serve an answer, including authorities, againgt
issuance of the requested writ. That answer should address the adequacy
of the available legal remedies, the relevancy of the gquestion raised to

other pending cases and the interest of judicial economy, the advisory

SupResme GOuRr
oF
Nevana

o 1 e
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nature of the district court’'s order, and the district court’s
recharacterization of the claims as arising under the statutory scheme, in
addition to any other issues raised by the petition, Petitioners shall have
15 days from service of the answer to file and serve any reply.

It is so ORDERED,

ce;  Hon, Jerome T. Tao, District Judge
Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP/Las Vegas
Jackson Lewis P.C.
Eighth District Court Clerk

SuPReME ColRr
OF 2

Nevapa

(0) 19474 <
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DECL

LEON GREENBERG, ESQ., NSB 8094
DANA SNIEGOCKT, ESQ., NSB 11715
Leon Greenberg Professional Corporation
29635 South Jones Blvd- Suite E4

Las Ve%as Nevada 89146

Tel (70 2) 383-6085

Fax (702) 385-1827

leongreenberg@overtimelaw.com
dana(@overtimelaw,com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

LAKSIRI PERERA, Individually and on Case No.: A-14-707425-C
behalf of others similarly situated,

Dept: V
Plaintiff,
DECLARATION OF LAKSIRI
Vs, PERERA
WESTERN CAB COMPANY,
Defendant,
Laksiri Perera hereby affirms and declares under penalty of perjury the
following:

I. T am the named plaintiff in this lawsuit seeking unpaid minimum wages from
the defendant.

2. T was employed by defendant, Western Cab Company, as a taxi cab driver
from January 2010 until October 2012,

3. Taxicab drivers did not receive an “hourly wage” from defendant at any time
during the years I was employed. My method of compensation as a taxicab driver for
defendant consisted of a 50% “split” of the fares I collected each day. Often, that 50%

commission split would result in my receiving less than the required minimum wage of

1
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$8.25 per hour for each hour I worked. During my entire period of employment,
defendant never furnished me with any written document stating [ was entitled to any
Nevada mandated minimum hourly wage for my work for defendant. Nor did
defendant ever orally advise me that I was entitled to any Nevada mandated minimum
hourly wage,

4. Defendant offered its taxicab driver employees health benefits, but such
health benefits were not “qualified” health benefits under the Nevada Constitution.
Defendant requiréd drivers to wait a minimum of one year after they became employed
to become eligible to receive health insurance benefits. After one year, defendant
would provide such health insurance benefits for free to its taxi drivers. However,
defendant did not extend such free coverage to the family members of its taxi drivers,
Lknow this is true because after I became eligible for health insurance coverage after
one year of employment, I inquired with defendant’s general manager, Maltila, about
obtaining coverage for myself and my wife and children, Martha told me that while
the health coverage for myself was free, if I wanted to also include my wife and two
children in my plan, I would have to pay $460.00 per month, Because I could not
afford such a great expense each month, I was forced to forego obtaining health
insurance coverage for my family,

5. Myself and all of defendant’s taxicab drivers were required to work a 12
shift. Itypically worked six (6) days per week every week, Although each shift was
scheduled for 12 hours, often my shifts exceeded 12 hours in length. This was because
at the end of the shift when drivers were required to report back to defendant’s
premises, it could often take 15 minutes or more to return our taxicabs, as defendant’s
procedure required the drivers to line their cabs up inside defendant’s yard, and a
mechanic would check each individual taxicab to see whether our gasoline tanks were
full, If a taxicab was found to not have a full tank of gasoline, the mechanic would fill
the tank to capacity using defendant’s gasoline. At that point, the next taxicab in line

would be checked by the mechanic,
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IN THE SUPREME COURT OF THE STATE OF NEVADA

WESTERN CAB COMPANY,
Petitioner,

VS,

EIGHTH JUDICIAL  DISTRICT
COURT OF THE STATE OF
NEVADA, in and for the COUNTY
OF CLARK; and THE HONORABIE
LINDA MARIE BELL, District Judge,

Respondents,

and

LAKSIRI PERERA, Individually and
on behalf of others similarly situated,

Real Party in Interest.

Electronically Filed

Sep 11 2015 08:43 a.m.
CaseNo.: __ Tracie K. Lindeman

Clerk of Supreme Court
District Court Case No. A-14-707425-C

PETITIONER’S APPENDIX IN SUPPORT OF PETITION FOR WRIT OF

MANDAMUS OR PROHIBITION

VOLUME 1 OF 7

Malani L. Kotchka

Nevada Bar No. 283
HEIMANOWSKI & McCREA LI.C
520 South Fourth Street, Suite 320
Las Vegas, NV 89101

Telephone: (702) 834-8777
Facsimile: (702) 834-5262

Email: mlk@hmiawlv.com

Attorneys for Petitioner
Western Cab Company

Docket 68796 Document 2015-27483
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EIGHTH JUDICIAL DISTRICT COURT CLERKOF THE COURT
CLARK COUNTY, NEVADA

LAKSIRI PERER4, individually and on behalf of
others similarly situated,

. Cage No. A-14-707425-C
Plaintiff, Dept No. VII

v§,
WESTERN CAB COM PANY,
Detendant.

DECISION AND ORDER

This case is an individual and proposed class action brought by a taxicab driver
against his former employer-taxi company to recover unpaid hourly minimum wage. On
December 8, 2014, Defendant Western Cab Company filed a Motion to Dismiss Plaintiff
Laksiri Perera’s First Amended Complaint for failure to state a claim upon which relief can
be granted. Western Cab argues that dismissal is appropriate becanse Thomas v. Nevada

Yellow Cab Corporation applies prospectively only. 130 Nev. Adv, Op. 52, 327 P.3d 518,
519-21 (2014), reh'g denied (Sept. 24, 2014). Mr, Perera’s claims involve the time after

passage of the Minimum Wage Amendment but prior to Thomas. Western Cab also argues
that, under a two-year statute of limitations, Mr. Perera was always paid minimum wage.
In the alternative, Western Cab moves to preemptively decertify the class and obtain
summary judgment in its favor,

Mr. Perera filed an Opposition and Countermotion on January 26, 2015, Mr.
Perera's Countermotion moves to amend his Complaint, adding an additional ground for

relief, Mr. Perera also seeks leave to conduct Nevada Rule of Civil Procedure 56(f)
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discovery regarding the appropriateness of class certification and tolling of the statute of
limitations. Western Cab filed a Reply and Opposition on February 10, 2015.

The Court heard these motions on March 12, 2015. The Cowrt finds taxicab drivers’
right to bring an action to enforce the provisions of the Minimum Wage Amendment arose
on November 28, 2006, when the Amendment was ratified; claims for violations of the
provisions of the Amendment must be brought within four years of the cause of action
having accrued; genuine isstes of material fact regarding Mr. Perera’s wages and wage rate
preclude summary judgment of this case; and preemptive decertification of the class would
be premature because discovery has not commenced, The Court therefore denies
Defendant Western Cab Company’s Motion to Dismiss First Amended Complaint in its
entirety, and grants Plaintiff Laksiri Perera’s Countermotion only as to his request for leave
to amend his complaint to add a claim related to cab drivers being required to pay for fuel
costs,

I. Discussion
A. Defendant’s Motion to Dismiss

Nevada Rule of Civil Procedure 12(b)(5) authorizes dismissal of a claim if it fails to
state a claim upon which relief can be granted. When considering an NRCP 12(b}(5)
motion, a court must accept the allegations of the complaint s true, and draw all inferences

in favor of the non-moving party. Buzz Stew, LLC v, City of N, Las Vegas, 124 Nev, 224,

228, 181 P.3d 670, 672 (2008). “Dismissal is proper where the allegations are insufficient
to establish the elements of a claim for relief,” Hampe v, Foote, 118 Nev. 405, 408, 47 P.ad
438, 439 {2002)., “When the defense of the statute of limitations appears from the
complaint itself, a motion to dismiss is praper,” Kellar v. Snowden, 87 Nev. 488, 491, 489
P.2d qa, 92 (1971).

The primary question presented is whether the Nevada Supreme Court’s decision in

Thomas v. Nevada Yellow Cab Corporation applies the full force and effect of Article 15,

Section 16 of the Nevada Constitution {the Minimum Wage Amendment) from the date of

the Amendment’s enactment or from the date of the Court’s decision. Thomas held that the
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Minimum Wage Amendment “revised Nevada’s then-statutory minimum wage scheme”
and repealed the statutory minimum wage exemptions enumerated in NRS 608.250(2),

including the exemption for taxicab drivers, Thomas, 130 Nev, Adv, Op. 52, 327 P.3d at

519-21; see also NRS 608.250(2)(b). In reaching this question, the Court examines the
relationship between statutory minimum wage and constitutional minimum wage, the

effect of Thomas, and the claims limitation period applicable to this case.

1. Minimum Wage in Nevada

Prior to enactment of the Minimum Wage Amendment, minimum wage in Nevada
was purely a creature of statutory authority and administrative regulation; born from
Chapter 608 of the Nevada Revised Statutes, minimum wage was set and regulated within
the Nevada Administrative Code, See NRS §§ 608.250-.290; see alsp Nev, Admin. Code §§
608.050-.160. Chapter 608 vested the power to establish the minimum wage in the Labor
Commissioner, who was required to prescribe the minimum wage by administrative
regulation, See NRS 680.250(1).

Chapter 608 did not offer all employees the right to receive minimum wage.
Specifically, NRS 608.250(2) denied the protections of minimum wage regulations to
certain kinds of employees. Those employees not entitled to minimum wage under Chapter
608 included (a} “casual babysitters;” (b) “domestic service employees who reside in ';he
household where they work;" (¢} “outside salespersons whose earnings are bhased on
commissions;” (d) some agriculfural workers; () “taxicab and limousine drivers;” and (f)
certain “persons with severe disabilities [that] have diminished their productive capacity.”
NRS 608.250(2)(a)-(f).

The Minimum Wage Amendment was proposed by initiative petition, approved and
ratified by the people, and became effective on November 28, ‘2006. The Amendment
provided a new formula for sefting minimum wage and extended minimum wage
protections to nearly all employees in the State. “The Minimum Wage Amendment
expressly and broadly defines employee, exempting only certain groups.” Thomas, 130

Nev. Adv. Op. 52, 327 P.3d at 521. The only employees exempted by the Minimum Wage
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Amendment are employees who are “under eighteen (18) years of age, employed by a
nonprofit organization for after school or summer employment or as a trainee for a period
not Jonger than ninety (90) days.” Nev. Const. art. 15, § 16(C).

On June 26, 2014, the Nevada Supreme Court held that the Minimum Wage
Amendment “supersedes and supplants” Chapter 608's exceptions. Thomas, 130 Nev. Adv,
Op. 52, 327 P.3d at 522. The Court reasoned that, because the “expression of one thing is
the exclusion of another . . . the text [of the Amendment] necessarily implies that all
employees not exempted by the Amendment, including taxicab drivers, must be paid the
minimum wage set out in the Amendment.” Id., 130 Nev. Adv. Op. 52, 327 P.ad at 521. The
Court ultimately held that “the legislative exception for taxicab drivers established by NRS
608.250(2)(e) ... is impliedly repealed by the constitutional amendment.” Id.

2, Application of Thomas

After Thomas, the question becomes when the cause of action for violations of the

Minimum Wage Amendment came into existence for taxicab drivers. If the enactment of
the Minimum Wage Amendment alone gave birth to the cause of action, the cause of action
has been available since the Amendment’s effective date of November 28, 2006. On the

other hand, if Thomas created a new, otherwise unrecognized constitutional rule, Mr.

Perera’s claims did not become available until June 26, 2014.
The inquiry begins with whether Thomag announced a new rule or merely clarified

the law. See Mitchell v, State, 122 Nev. 1269, 1276, 149 P.3d 33, 37-38 (2006) (vacating

habeas corpus petitioner’s attempted murder conviction in light of the Court’s decision

clarifying the mens rea required for aiding and abetting attempted murder).

There is no bright-line rule for determining whether a rule is new, but
there are basic guidelines to follow . . . “When a decision merely
interprets and clarifies an existing rule . . . and does not announce an
altogether new rule of law, the court's interpretation is merely a
restatement of existing law.” Similarly, a decision is not new if “it has
simply applied a well-established constitutional principle to govern a
case which is closely analogous to those which have been previously
considered in the prior case law.” . . . However, a rule is new, for
example, when the decision announcing it overrules precedent, “or
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disapprove(s] a practice this Court had arguably sanctioned in prior
cases, or overturn[s] a longstanding practice that lower courts had

uniformly approved,”
1d., 122 Nev. at 1276, 149 P.3d at 37-38 (quoting Colwell v. State, 118 Nev. 807, 819-20, 59

P.ad 463, 472 (2002)); Cf. Bridgewater v. Warden, Nevada State Prison, 109 Nev. 1159,
1161, 865 P.2d 1166, 1167 (1993) (holding that Court’s recent decision created a new
“unforeseeable definition” of deadly weapon which was not of “constitutional moment,” so
the new definition did not apply retroactively).

Thomas did not espouse a new constitutional principle; it squared the readily
apparent definition of “employee” contained in the Minimum Wage Amendment witﬁ the
exemption contained in NRS 608.250(2). In clarifying the Minimum Wage Amendment,
Thomas simply applied a well-established constitutional principle. “The principle of
constitutional supremacy prevents the Nevada Legislature from creating exceptions to the
rights and privileges protected by Nevada's Constitution.” Thomas, 130 Nev. Adv. Op. 52,
327 P.3d at 522. “Statutes are construed to accord with constitutions, not vice versa.” Id,,
130 Nev, Adv. Op. 52, 327 P.3d at 521 (citing Folev v. Kennedy, 110 Nev. 1295, 1300, 885
P.2d 583, 586 (1994)). The Nevada Supreme Cowrt determined the broad definition of
employee in the Minimum Wage Amendment augmented the statutory definition: “The
Amendment's broad definition of employee and very specific exemptions necessarily and
directly conflict with the legislative exception for taxicab drivers established by NRS

608.250(2)(e).” Thomas, 130 Nev. Adv. Op. 52, 327 P.gd at 521. Moreover, Thomas did

not overrule precedent or overturn a longstanding practice that lower courts had uniformly

approved. Thomas merely interpreted and clarified existing law.

Western Cab argues that the Nevada Supreme Court intended to limit Thomas based

upon the Court’s use of present tense language instead of, presumably, using strictly past

tense language. But this Court is not persuaded that the Nevada Supreme Court was

seeking to limit the application of Thomas by its use of present-tense language. In fact, in

the first sentence of the Thomas decision, the Nevada Supreme Court described “Article 15,

Sectlon 16 of the Nevada Constitution, {as] a constitutional amendment that revised
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1 | Nevada's then-statutory minimum wage scheme.” Thomas, 130 Nev. Adv. Op, 52, 327 P.3d

at 519 (emphasis added). The Nevada Supreme Court's use of the word “revised" in the first

i

sentence of Thomasg suggests the Court had no intention of limiting the decision.

Furthermore, the Ninth Circuit Court of Appeals has rejected the argument that
Thomas applies only retroactively. See Greene v. Executive Coach & Carriage, 591 F. App'x
550 (gth Cir. 2015); see alsg CTAg Rule 36-3 (unpublished decisions of the Ninth Cirouit
are niot precedent, but may be cited). In Executive Coach & Carriage, the Ninth Circuit held |

“[t]he district court erred in dismissing Greene's claim under the Nevada Mintmum Wage

o S W

Amendment . . . [blecause the repeal of § 608.250(2) occurred in 2006 when the
10 || amendment was ratified.” Executive Coach & Carriage, 501 F. App'x 550.

11 The Minimum Wage Amendment announced a new, straightforward constitutional

12 fi right. Thomas simply clarified that nothing in Chapter 608 diminished that right. The

13 || Minimum Wage Amendment became law on November 28, 2006, and required nothing
14 || more to establish the rights contained within it, Therefore, taxicab drivers’ right to bring an

15 || action to enforce the provisions of the Minimum Wage Amendment arose on November 28,

16 | 2006,
17 3. Statute of Limitations
18 The next jssue the Court must address is the applicable statute of limitations. Mr,

19 { Perera argues the four-year “catch all” statute of limitations of NRS 11.220 applies; Western
20 | Cab argues the two-year statute of limitations of Chapter 608 applies. The Minimum Wage
21 [ Amendment provided taxicab drivers the constitutional right to receive minimum wage, a
22 | right previously denied under the Chapter 608 statutory framework, “Our constitution can
23 || be amended only after a long time and much labor. When an amendment is made it is
24 | reasonable to conclude that, in the minds of the people, there is good reason for the change;

25 | that it is wise to avoid a possible recurrence of evils borne in the past, or the happening of

26 | those which threaten them in the future, or, it may be, both.” State v. Hallock, 16 Nev. 373,
27 || 379 (1882). Therefore, when a taxjcab driver brings a minimum wage claim, the taxicab
28

000006




LiNDA MARIE BELL
DISTRICT JUDGE

DEPARTMENT VI

[~

L =T c S T~ T < T S 1.

10
1
12
13
14
15
16
17
18
19
20
21

22

B p BN ONMON
o~ & ;A W

driver brings that claim under the provisions of the Minimum Wage Amendment, not

Chapter 608.
The Minimuin Wage Amendment expressly provides a private right of action for an

employee claiming violation of the Minimum Wage Amendment. Specifically, the

Minimum Wage Amendment provides:

An employee claiming_violation of this section may bring an action

against his or her employer in the courts of this State to enforce the
provisions of this section and shall be entitled to all remedies available
under the law or in equity appropriate to remedy any violation of this
section, including but not limited to back pay, damages, reinstaternent
or injunctive relief. An employee who prevails in any aetion to enforce
this section shall be awarded his or her reasonable attorney's fees and

costs,
Nev. Const, art. 15, § 16(B) {(emphasis added).
On the contrary, Chapter 608 provides a private right of action only for an employee

claiming violation of regulations promulgated under NRS 608.250:

If any employer pays any employee a lesser amount than the minimum
wage preseribed by regulation of the Labor Commissioner pursuant to
the provisions of NRS 608.250, the employee may, at any time within 2
years, bring a civil action to recover the difference between the amount
paid to the employee and the amount of the minimum wage.

NRS 608.260 (emphasis added).

The distinetion between minimum wage preseribed by regulation of the Labor
Commissioner pursuant to the provisions of NRS 608.250 and minimum wage established
by the Minimum Wage Amendment is the method by which the minimum wage is
established: Chapter 608 grants the Labor Commissioner authority to set and discretion to
raise the minimum wage through administrative regulation; while the Minimum Wage

Amendment establishes a two-tlered minimum wage floor that Is automatically adjusted

upward without administrative discretion. See NRS 680.250(1); but cf. Nev, Const. art. 15,

§ 16(A).
Under Chapter 608’s statutory framework, “the Labor Commissloner shall preseribe

increases in the minimum wage in accordance with those prescribed by federal law, unless
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the Labor Commissioner determines that those increases are contrary to the public
interest.” NRS 608.250(1). Chapter 608 affords the Labor Commissioner discretion to
refuse minimum wage increases prescribed by federal law if the Labor Commissioner
determines such minimuim wage increases are "“contrary to the public interest,” Id,

In contrast, under the Minimum Wage Amendment's formula, the minimum wage
floor is to be adjusted upward by “the amount of increases in the federal minimum wage
over $5.15 per hour, or, if greater, by the cumulative increase in the cost of living.,” Nev.
Const, art. 15, § 16(A). Any cost of living increase is “measured by the [annual] percentage
increase . . . of the Consumer Price Index . . . as published by the Bureau of Labor Statistics,
U.S, Department of Labor or the successor index or federal agency.” The only involvement
the State’s executive branch has in establishing the minimum wage set by the Minimum
Wage Amendment is that “[tThe Governor or the State agency designated by the Governor
shall publish a bulletin . . . each year announcing the adjusted rates.” Id,

The Minimum Wage Amendment and Chapter 608 prescribe different methods for
establishing the minimum wage, and so too, for privately enforcing the minimum wage.
Thus, an action brought to enforce an employee’s right to minimum wage established by the
Minimimn Wage Amendment is wholly different than an action brought to recover
minimum wage as prescribed by regulation of the Labor Commissioner pursuant to the
provisions of NRS 608.250. This is not a new notion; in fact, the Attorney General of
Nevada issued an official opinion declaring as much hefore the Minimum Wage
Amendment had been ratified. Then Attorney General Brian Sandoval opined:

Fach competing minimum wage scheme provides a complete civil
court remedy for evasion of its requirements . . , As the proposed
amendment has completely covered the topic of a civil court remedy,
providing for even greater relief, its remedy would supplant and repeal
by implication the existing civil remedy provision at NRS 608.260.

2005 Nev. Op. Att'y Gen, No. 04 (Mar. 2, 2005); see also Blackjack Bonding v. Citv of Las

Vegas Municipal Court, 116 Nev. 1213, 1218, 14 P.3d 1275, 1279 (2000) (“Opinions of the

Attorney General are not hinding legal authority or precedent”).
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Here, Mr. Perera was expressly prohibited from receiving minimum wage under the
provisions of NRS 608.250, therefore Mr. Perera was also expressly prohibited from
exercising the private right of action made available in NRS 608,260, So too is Mr. Perera
prohibited from exercise an implied private right of action under NRS 608.260. Even in
light of the repeal of the NRS 680,250 exceptions, an implied private right of action is not
available to taxicab drivers under NRS 608.260 hecause the legislature did not intend to

extend a private right of action to individuals who were expressly excluded from the

protections of the statute, See Allstate Ins. Co. v. Thorpe, 123 Nev. 565, 571, 170 P.3d 989,
993 {2007) (“We look to legislative intent when the statute does not expressly create a
cause of action”). Moreover, the Labor Commissioner's statutory authority to establish
regulations related to the enforcement of the minimum wage does not create a private right
of action for taxicab drivers. Though the intent displayed in regulations may determine
whether the regulation is privately enforceable, the language of a regulation cannot conjure
up a private right of action that has not been authorized by the legislature. See Alexander v,
Sandoval, 532 U.S, 275, 291, 121 8. Ct. 1511, 1522, 149 L. Ed. 2d 517 (2001) (“Agencies may
play the sorcerer's apprentice but not the sorcerer himself”). Therefore, Mr. Perera does
not have a private right of action under the provisions of Chapter 608,

The Minimum Wage Amendment provides the exclusive private right of action for
taxicab drivers-to enforce Nevada's minimum wage law, Aceordingly, the limitation on a
taxicab driver’s right to enforce the minimum wage law is defined by the limitations on the
Minimum Wage Amendment itself. Although the Minimum Wage Amendment does not
provide a claims limitation period for an employee claiming violation of the Amendment,
Nevada Revised Statute section 11.220 provides that “[aln action for relief, not hereinbefore
provided for, must be commenced within 4 vears after the cause of action shall have

accrued.” NRS 11,220, 8o without specific statutory prescription stating otherwise, claims
for violations of the provisions of the Minimum Wage Amendment must be brought within

four years of the cause of action having acerned. Therefore, Mr. Perera’s action to enforce
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Nevada minimwun wage law pursuant to the Minimum Wage Amendment is subject to the

four-year claims limitation period provided under NRS 11,220,

B, Defendant’s Alternative Motion for Summary Judgment and to
Preemptively Decertify the Class

Western Cab moves for summary judgment in its favor premised on its argument
that Mr. Perera was always paid over $7.25 per hour worked, the wage rate for employees
reéeiving qualifying health insurance at the time. Western Cab further argues that Mr.
Perera is not a proper class representative because Mr. Perera has no individual claim and
issues of commonality exist,

1, Plaintiff’s Claims

Summary judgment is appropriate “if the pleadings, depositions, answetrs to
interrogatories, and admissions on file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law.” NRCP 56(c). An issue is “genuine” if sufficient evidence
exists such that a reasonable fact finder could find for the non-moving party. Wood v,
Safeway, Inc., 121 Nev, 724, 731, 121 P.3d 1026, 1031 (2005). The underlying substantive
law of the cause of action controls which factual disputes are material. Id.

The Minimum Wage Amendment established minimum wage as a two-tiered floor;
employees with access to certain health insurance benefits are entitled to a lower minimum
wage than employees without access to such benefits. Nev. Const, art. 15, § 16(A). Only
certain health insurance benefits qualify under the Amendment: “health insurance {made]
available . . . for the employee and the employee's dependents at a total cost . . , for
premiums of not more than 10 percent of the employee's gross taxable income from the
employer.” Id. During the time period covered by Mr, Perera’s claims, the minimum wage

floor was seven dollars and twenty-five cents ($7.25) per hour worked if the employer made
qualified health insurance available; otherwise, the minimum wage floor was eight dolars

and twenty-five cents ($8.25) per hour worked. Regardless of the minimum wage tier,

10
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“[tlips or gratuities received by employees shall not be credited as being any part of or
offset against the wage rates required by this section.” Id.

Here, summary judgment is inappropriate in light of the genuine issues of material
fact that exist. A genuine issue of material fact exists as to whether Western Cab provided
Mr, Perera and his dependents access to health insurance at a total cost for premiums of
not more than ten percent of the Mr. Perera's gross taxable income, If not, Mr. Perera
would have a right to the higher tier of minimum wage, Additionally, a genuine issue of
material fact exists as to whether Mr. Perera’s earnings were overstated due to his tips or
expenses being accounted for incorrectly. Therefore, summary judgment shall not be
granted at this time, and so, Mr. Perera’s individual elaims survive,

2. Class Certification

Seeing as summary judgment is not appropriate and Mr. Perera’s claims survive,
Western Cab has a remaining argument for preemptive decertification of the class.
Western Cab argues the Court should preemptively decertify the class because this case is
unsuitable for class certification based upon issues of commonality that exist between Mr.
Perera, the class representative, and other prospective members of the class.

Nevada Rule of Civil Procedure 23(c){(1) provides that “[a]s soon as practicable after
the commencement of an action brought as a class action, the court shall determine hy

order whether it is to be so maintained.”

[Class allegations may be stricken at the pleading stage, [but] the
granting of motions to dismiss class allegations before discovery has
commenced is rare. Indeed, while there ig little authority on this issue
within the Ninth Circuit, decisions from courts in other jurisdictions
have made clear that “dismissal of class allegations at the pleading
stage should be done rarely and that the better course is to deny such a
motion because ‘the shape and form of a class action evolves only
through the process of discovery.””

In re Wal-Mart Stores, Inc. Wage & Hour Litig,, 505 F. Supp. 2d 604, 615 (N.D, Cal, 2007)

(quoting Myers v. MedQuist, Inc., No, 05—4608, 2006 WL 3751210, *4 (D.N.J.2006) {also
citing Abdallah v. Coca-Cola Co., No, Civ.A. 1:98CV3679-RW, 1999 WL 527835
(N.D.Ga.,1999) (dismissal of class allegations prior to discovery is premature); 7AA Charles

il
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Alan Wright, Arthur R. Miller & Mary K. Kane, Federal Practice and Procedure Civil §
1785.3 (3d 2005) (the practice employed in the overwhelming majority of class actions is to
resolve class certification only after an appropriate period of discovery)).

Here, where discovery has not commenced, preemptive decertification of the class
would be premature. Decertification of the class should be left for the Court to consider
after discovery has sufficiently commenced. Therefore, Defendant Western Cab Company’s

Motion to decertify the class is denied without prejudice.

C. Plaintiff's Countermotions for Leave to Amend Complaint and Conduct
Discovery

Mr, Perera seeks leave to file a Second Amended Complaint. Mr. Perera also seeks
leave to conduet discovery under Nevada Rule of Civil Procedure 56(f) regarding class
certification and tolling of the statute of limitations. |

1, Leave to Amend Complaint

Leave to amend shall be freely given when justice so requires. NRCP 15(a). Mr.
Perera seeks to add a ground for relief alleging that Western Cab required Mr, Perera to pay
for fuel costs, causing Mr. Perera's hourly wage to drop below the minimum wage, Finding
no grounds to justify denial, Mr. Perera shall be freely granted leave to amend his
Complaint, Therefore, Mr. Perera’s Countermotion is granted as to his request for leave to
amend his Complaint,

2. Leave to Conduct NRCP 56(f) Discovery

Mr. Perera further seeks to conduct discovery pursuant to NRCP 56(f). Specifically,
Mr. Perera seeks to conduct discovery relevant to the Western Cabs summary judgment
motion regarding certification of the class and whether the two-year statute of limitations
that Western Cab argued for should be equitably tolled,

Nevada Rule of Civil Pracedure 56(f) provides,

Should it appear from the affidavits of a party opposing the motion [for summary
judgment] that the party cannot for reasons stated present by affidavit facts essential
to justify the party's opposition, the court may refuse the application for judgrent or
may order a continuance to permit affidavits to be obtained or depositions to be
taken or discovery to be had or may make such other order as is just,

12
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NRCP 56(f). In light of the Court’s denial of Western Cab’s motion for summary judgment,
Mr. Perera’s request to conduct NRCP 56(f) discovery is moot. ‘Therefore, Mr. Perera's

Counttermotion is denied,

Conclusion

The Court finds the Nevada Supreme Court’s decision in Thomag v, Nevada Yellow

Cab Corp,, 130 Nev. Adv. Op. 52, 327 P.3d 518, 519-21 (2014), reh'g denied (Sept. 24, 2014),
did not introduce a new rule of law and the Minimum Wage Amendment to the Nevada
Constitution became effective November 28, 2006, The Court further finds that Mr. Perera
brings his claims under the provisions of the Minimum Wage Amendment and, as such,
Mr. Perera’s claims are subject to the four-year statute of limitations period provided in
Nevada Revised Statute section 11.220, At this point, genuine issues of fact exist regarding
the presence of a legitimate class. Consequently, decertification of the class prior to
discovery would be premature. Mr, Perera’s request for NRCP 56(f) discovery is therefore
moot, The Court grants Mr. Perera leave to amend his Complaint. Therefore, Defendant
Western Cab Company's Motion to Dismiss First Amended Complaint is denied in its
entirety, and Plaintiff Laksiri Perera’s Countermotion is granted only as to his request for

leave to amend his complaint,

DATED this 15t day of June, 2015,

LIND&MARIE BELL

DISTRICT COURT JUDGE

13
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CERTIFICATE OF SERVICE

pa
The undersigned hereby certifies that on the | & of June, 2015, he caused to be

served the foregoing Decision and Order by faxing, mailing, or electronically serving a copy

to counsel as listed below:

Name Party Phone Service Method
Leon Greenberg, Esq. | Attorneys for E-Service
Dana Sniegocki, Esq, | Plaintiff Laksiri -0r-
Perera leongreenberg@overtimelaw.com
dana@overtimelaw.com
Malani Kotchka, Esq. | Attorneys for E-Service
John Moran, Jr., Esq. | Defendant -or-
Western Cab Co. mik@hmlawlv.com

7.9 .
SO0 M
MICHAEL R. DICKERSON
Law CLERK, DEPARTMENT VII

AFFIRMATION
Pursuant to NAS 2398030

The undersigned does hereby affirn that the preceding Declsion and QOrder fiied
in District Court suse number A707425 DOES NOT contain the soolal seourty

number of any person.

/sf Linda Marie Ball Date 6/15/2015
Uistrict Court Jikige:
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Thursday, August 27, 2015 9:18 a.m.

THE COURT: Page 7, Perera versus Western Cab. This is a metion for
reconsideration and a countermotion to amend and for sanctions, All right.

MS. SNIEGOCKI: And, right, and then there's a separate --

THE COURT: Motion.

MS. SNIEGOCKI: -- Defense motion to dismiss the second amended
complaint.

THE COURT: Yes, there is.

MS. SNIEGOCKI: This is a lengthy one.

THE COURT: Okay. '

MS. SNIEGOCKI: Good morning. Dana Sniegocki for the Plaintiff.

MS. KOTCHKA: Malani Kotchka for the Defendant Western Cab, and
with me | have --

MR MORAN: Good morning, Your Honor. John Moran, Jr., appearing
with the owners of Western Cab, my wife and her two sisters. Andit's a
pleasure to be in front of you, and I thank you.

THE COURT: Thank you. I'm going to start first with the motion to
reconsider because | don't really need argument on that. I'm going to deny -
that. There isn't any basis for reconsideration.

I'm aware that other judges have looked at this issue differently.
They've also had some different facts in front of them. | don't think that that
is a hasis for reconsideration, and we'll figure out what -- what the Nevada
Supreme Court decide, | guess, who came down on -- correctly on this one, so

that will be denied. Let's go ahead and go to the motion to dismiss then.’
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MS. KOTCHKA: QOkay, Your Honor. We have several - several things
are involved with the motion to dismiss. The first thing is that the second
amended complaint when it was filed, it did not comply with this Court’s
June 16th, 2015, decision and order.

You held in that order, Your Honor, that Perera could amend his
complaint only as to his request for leave to amend --

THE COURT: Right.

MS. KOTCHKA: --to add a claim related to cab drivers being required
to pay for fuel costs. Perera ignored the order and filed a second amended
complaint and added Irshad Ahmad as a named plaintiff.

THE COURT: Right.

MS. KOTCHKA: In addition, despite the Court's ruling on the four-year
statute of limitations, Perera in his second amended complaint sought a
judgment against the Defendant for minimum wages owed since November
28th, 2008, and that should be amended to since September 23rd, 2010. So
for those reasons the second amended compiaint should be dismissed because
of non-compliance with the Court's order.

THE COURT: Right. Those are the easy ones. Let's get to the
complicated thing.

MS. KOTCHKA: Yes, Okay. Now for the more complicated things.
Okay. The first -- the first ground concerns the NRS 608.040 ciaim, and that
particular claim provides for a 30-day penalty if an employee isn't paid when
they quit or when they're terminated. This statute does not apply to the
Minimum Wage Amendment or the minimum wage at all. According to this

statute, NRS 608.012, Perera was paid the wages Western Cab agreed to pay
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him, computed in proportion to time and the commissions owed to him at the
time that he quit. Therefore, under the terms of this statute, we complied.

THE COURT: So as | understand their argument, though, what they're
saying is, because he wasn't paid the minimum w age, that the check that he
got at the termination of his employment was not the full amount owed.

MS, KOTCHKA: That's his argument, but what we're saying, Your
Honor, is under the terms of 040, you have to look at the definition of wages
under 012. If you look at that definition, it does not refer to minimum wage.
It refers to the agreed-upon amount of wages paid in proportion to time and
the commissions owed. And because it doesn't havé a definition that includes
minimum wage for saying on its face, it's not applicable.

But also, before an employee can file a claim for unpaid wages,
the employee has to make a good faith attempt to collect any wages due from
the employer at the normal place and in the normal method the payment is '
made to employees of the employer pursuant to NAC 608.165(1), and we're
saying prayer never made such a good faith attempt.

But most critically, Your Honor, you lack subject matter
jurisdiction over the 040 claim because 608,180 provides that the labor
commissioner shall cause the provisions of NRS 608.005 to 608.195 inclusive
to be enforced. Therefore, the enforcement of NRS 608.040 is within the
jurisdiction of the labor commissioner and not this Court.

THE COURT: Not entirely, though, right? Because there's definitely
some indication from the Nevada Supreme Court that 608.140, there's some
enforceable private right of action, right?

MS. KOTCHKA: There - there --
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THE COURT: | mean, not -- | understand this is a different statute, this
is a different circumstance, but that isn't true all the time.

MS. KOTCHKA: Well, the Nevada Supreme Court has never hit the
issue head on. What it did was drop a footnote in the Bafdonado case and
indicated that 140 indicates that there must be a private action because it
allows for the recovery of attorney's feesg --

THE COURT: Right.

MS. KOTCHKA: - if a demand is made five days before the wages are
due. However, that statute was enacted in 1925 before the other statutes
such as 608,040 were enacted by the legislature, and the legislature expressly
said this is within the purview, the 608.040 penalty, the 30-day penalty, is
within the enforcement mechanism of the labor commissioner.

Back in 1990 -- or 2009 -- I'm sorry - we have furnished you
with the legislative history on SB 189, which would have provided a private
cause of action for any of those sections enforced by the labor commissioner.
It was considered by the Nevada legislature, and it was rejected. So,
therefore, the legislature by not enacting it affirmed its prior interpretation of
608.040 and the other statutes within the enforcement of the labor
commissioner by saying first people have to go to the labor commissioner, give
them a chance to see if there's any merit to the claim and to see if they'll
jurisdiction over it. And that was not done in this case.

You will recall that Perera himself filed the claim with the labor
commissioner for minimum wage, but he never filed a 608.040 claim, and he
is outside the 24 months within the labor commissioner's jurisdiction.

So the federal court case as we have referred you to have dons
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a lengthy, lengthy analysis of 608.140 and recovery of the penalty under
608.040. Thay're all set out in our brief, and they come to the --

THE COURT: So some of this was actually my case, not Judge
Walsh's, so -

MS. KOTCHKA: Oh, was it really?

THE COURT: - I'm very familiar with that case.

MS. KOTCHKA: Okay. Well, that case, too, is unreported, | mean,
and is not supposed to be --

THE COURT: Right.

MS. KOTCHKA: - precedential, so -

THE COURT: It's not precedential, but | just wanted someone to know
that it's actually my case, so I'm grateful -

MS. KOTCHKA: It's reported as Judge Walsh.

THE COURT: No, it was mine.

MS. KOTCHKA: Okay. Well, anyway, the federal cases, you know,
go through the analysis, the lengthy history of 140 and say that that entire
cause of action is really contract based. It's based on trying to recover
attorney's fees - or based on recovering wages that just have not been paid.
608.040 is a penalty statute. It says you haven't paid everything, wages and
compensation, then you do this 30-day penalty.

THE COURT: Right.

MS. KOTCHKA: Of course, we contend that we did pay that and that
minimum wage isn't included in that statute at all.

THE COURT: | think the footnote where they suggested that the court

could ignore that analysis, so it was just intended to be humorous, so --
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MS. KOTCHKA: Okay.

THE COURT: Somewhat.

MS. KOTCHKA: Would you like to take this issue by issue and have
her respond to that -

THE COURT: No.

MS3. KOTCHKA: -- or do you want me just to go on to the others?

THE COURT: Just keep going.

MS. KOTCHKA: Okay. The next issue, Your Ho‘nor, is the punitive
damages. Perera seeks punitive damages, but does not allege any cause of
action which does not arise from contract; therefore --

THE COURT: Actually, we have the next issue being the federal
preemption.

MS. KOTCHKA: Okay. Then we'll go to the federal preemption.

THE COURT: All right,

MS. KOTCHKA: All right. The term health benefits is not defined
under the constitutional amendment, that they are now a component of the
calculation of minimum wage in Nevada, The Minimum Wage Amendment
conflicts with ERISA and the Affordable Care Act -

THE COURT: All right. So my note here was be careful what you ask
for on this one. So if -- let's say -- because | don't think anything about the
Minimum Wage Amendment requires an employer to have health benefits. |
don't think it's -- sets out how they have to run their health benefits or
anything like that. '

But if you assume that ERISA or ACA are implied here, isn't the
thing that would happen would be simply to strike the benefit given the

7-

000023




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

employer in the Minimum Wage Amendment to strike that language altogether
because the statute could otherwise stand?

MS. KOTCHKA: Okay. So you're asking me if you could just strike
the first tier, the 7.25 plus health benefits? '

THE COURT: Wouldn't that be ~- wouldn't that be what would be
natural consequence of your argument?

MS. KOTCHKA: No.

THE COURT: No.

MSE. KOTCHKA: And the reason | say that is because they're
inextricably tied together. When the ballot issue went to voters, it went as a
joint — as a joint issue. You get 7.25 if you provide health benefits. You can
pay 8.25 if you don't provide health benefits. They're actually in the same
sentence as the Minimum Wage Amendment, and there's no way to sever one
part of it without the other part of it and still meet the voters' intent in the
Minimum Wage Amendment.

THE COURT: Well, their intent was to give employers some credit for
providing health insurance to their employees, but if the employers are saying
we think there's a problem with giving us credit under federal law because it
says health benefits, then isn't the answer to that to just say the minimurﬁ
wage is 8.257

MS. KOTCHKA: |don't --

THE COURT: [don't -- | don't know why you couldn't just strike that.

MS. KOTCHKA: Well, because the Nevada Supreme Court's decision
in Sferra Pacific Power Company v. State located at 338 Pacific 3rd 1244

where the Nevada Supreme Court concluded that the offending matter had to
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be stricken in its entirely and could not be remedied by severance.

Because the Court has to consider the effect of severance on the
purpose of a vaguely inactive statute, the Minimum Wage Amendment is
meaningless without the distinction of two rates of minimum wage. The
distinction of wage rates based on an undefined provision of health benefits or
health insurance is obviously central to the amendment. So that's why we
believe that it cannot be severed in the manner that you're suggesting.

THE COURT: | just - | guess I'm a little confused by that argument, |
think, from an employer because | think that definitely could backfire if the - if
I or the Supreme Court did not see it that way. | mean, you understand the
result of that is that provision of the statute would be stricken, and the
employers would be stuck paying everybody the 8.25 regardless of health
benefits provided.

MS. KOTCHKA: | understand that that could be a result, but I'm
saying that I don't think it's the result here because | think the two rates are
inextricably tied together, and that's what was put before the voters.

(Defense counsel confer)

MS. KOTCHKA: Yes, and we would still have - | mean, we would stifl
have federal minimum wage because we have the federal law that is relied
upon by the labor commissioner.

THE COURT: Well, and we have state law for minimum wage as well,
right?

MS. KOTCHKA: Yes.

THE COURT: | mean, it's not -

MS. KOTCHKA: Which is the federal law.

-0-
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THE COURT: There wouldn't be any minimum wage i the statute was
stricken -- or if the constitutional amendment was stricken entirely, but | think
you could -- if there's a problem with federal preemption, | think that the
solution to that is just to strike that portion of the amendment.

MS. KOTCHKA: Should | address the federal preemption or --

THE COURT:- Sure.

MS, KOTCHKA: Okay. ERISA’s objective is to maintain a uniform
regulatory scheme over employer sponsored pension and health benefit plans;
thus ERISA expressly preempts any and all state laws that relate to any
employee benefit plan, and that's found in 29 USC 1144{a). The United
States Supreme Court has determined this language to preempt state laws that
have a connection with or a reference to employee benefit plans, and Travelers
and Dillingham rely on the same analysis.

The Minimum Wage Amendment requires employers to have
health plans if the employer wants to pay the lower minimum wage, and the
labor commissioner's regulations dictate some specific benefits that must be
provided. NAC 608.1 --

THE COURT: Right. So is the problem there then the amendment or
the NAC really?

MS. KOTCHKA: Well, the problem is both. The problem with the
amendment itself, it's said it's vague. It uses health benefits twice, and then
it talks about a health insurance premium, and it doesn't tell you what has to
be covered within those heaith benefits or the health insurance premium.

The labor commissioner tried to fix it to some extent by enacting

this regulation, this 608.102, but in the very definitions it uses, it refers to
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ERISA plans. It refers to Taft-Hartley trusts, which are ERISA plans, it
expressly names ERISA in it, and then it provides for a few substantive things.
For example, they provide that you don't have to provide the -- or offer the
health insurance until the employee’'s been employéd for six months. We
pointed out under the Affordable Care Act, you can only do 90 days. So
yau've got a conflict between a federal iaw specifically to address health
benefits and then the state law -- or state regulation which says you can w ait
for six months.

THE COURT: Well, but a state can always provide its -- | mean, they're
not talking about the employer having to provide healthcare, and they're
providing a broader time that's more favorahle to the employer than the ACA.
| mean, | don't see how that -- | don't see how that works the employer or
how -- | mean, if the employer has to do it in 90 days under ACA, then they're
in compliance with the NAC that gives them six months, | mean, it's just —-it's
more flexible.

MS. KOTCHKA: Yes, but it's a direct conflict that an employer could
not rely on state law and do the six months. If the employer did, they'd bein
violation of the ACA which requires the 90 days. And that's the whole thing
about ERISA and the ACA. They have taken over, really, the regulation of
healthcare and health benefits in the United States.

ERISA's a very broad preemptive statute that says that when
you try -- when the legislature or the constitution or, you know, any sort of
regulatory body in a state imposes a requirement that refers to or has a
connection with the way ERISA plans are governed, that that entire law is

preempted.
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THE COURT: But this isn't really governing the ERISA plan. Thisis
saying under what circumstances an employer will get a benefit of a reduction
in minimum wage. So if they offer certain benefits, then they get the dollar an
hour credit, right?

MS. KOTCHKA: Right.

THE COURT: So -

MS., KOTCHKA: So what are the health benefits that an employer is
supposed to offer? How do we figure out what it is?

THE COURT: Right. So that's why the NAC, but that doesn't --

MS. KOTCHKA: But the NAC doesn't even tell us what subjects we
have to have. Do you have to offer well haby care? Do you have to offer
physician visits, you know, just as a physical checkup? Do you only have fo
offer health benefits for actual injuries or ilinesses? | mean, there is - that is
not present in the Minimum Wage Amendment. That's not present in the
regulations.

i den't know how an employer decides -- assuming they want to
get the lower wage and they offer some form of haalth benefits, | mean, does
any kind of health benefit entitle them to the lower minimum wage?

THE COURT: As long as they -- '

MS. KOTCHKA: What?

THE COURT; - comply with the NAC regulations, | think it would. It
seems it would, right?

MS. KOTCHKA: So any level would be okay.

THE COURT: Anything that complies with the NAC requirements, |

think so.

-12-
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MS. KOTCHKA: But the NAC reguirements expressly refer o ERISA
and the Taft-Hartley trusts. So if you have an ERISA plan of any kind, then
you prov.ided the health benefits? [ mean -

THE COURT: It seems like that would be beneficial to the employer.

MS. KOTCHKA: It would be beneficial to the employer if they could
offer a very low level of health 5enefits and then get the additional dollar per
hour on minimum wage.

[Defense Counsel confer]

MS. KOTCHKA: Okay. So I'd like to bring Your Honor's attention to
the concern, Home Care Providers, Inc. v. Cuomo case., 979 Fad Sub 2d 288,
in the context of a wage parody statute, with a referral to Taft-Hartley trusts.
The New York federal court held that it was preempted and then our own
Nevada Supreme Court in Cervantes v. the Health Plan of Nevada, 263 P.3d
261 in 2012,

The Nevada Supreme Court concluded that a plaintiff's claim for
negligence against a managed care organization under a state statute was
preempted by ERISA because a reference to prohibition reach laws that they
have an impermissible connection within the ERISA plan, even if the
challenged law does not itself reference ERISA or an ERISA plan as where
statutes mandate employee benefit structures.

And, certainly, the regulations in this case mandate an employee
benefits structure because they specifically refer to heaith insurance, which is
different than a self-insured plan. They reference ERISA. They reference
Taft-Hartley.

(Defense counssl confer)

A3-
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MS. KOTCHKA: Yes, and we've cited cases in our brief for the Court
to review, including the Ninth Circuit where they also found some ERISA
preesmption. And now are we ready for the punitive damages?

THE COURT: | think you have a due process argument, too.

MS. KOTCHKA: Huh?

THE COURT: Due process?

MS. KOTCHKA: Yes. Well, the due process argument is -- is obvious,
| guess. It's -- the due process argument is that nobody knows what health
benefits means, and nobody knows what health insurance premium means in
the sense that you don't know what kind of health insurance you have to -~ an
employer has to get, and this can provide for arbitrary enforcement when an
employer doesn't know exactly what it's supposed to have.

And the enforcement that would be affected here would be the
enforcement by the courts because the Minimum Wage Amendment gives
employees the right to file civil actions in the courts of the State of Nevada.
And different - | mean -

THE COURT: | was a little curious why you cited to criminal cases
because, obviously, that's a really different analysis.

MS. KOTCHKA: Well, it - the police are the enforcement mechanism
in criminal cases, but courts are the enforcement mechanism under the
Minimum Wage Amendment. And our point is, that whenever you have
something that's so open ended that you just can't understand, it doesn't give
you fair notice of what you're supposed to do, it leaves a way for arbitrary and
discriminatory enforcement. Different departments of this court. Justice

courts could differ from -- you know, those departments could differ from

~d
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different departments of this court, and an employer dossn’'t have fair notice
of what kind of health benefits it's supposed to provide to get that -- that
minimum w age. ‘

And that is the fundamental essence of due process, due process
under both the State Constitution and the Federal Constitution. We're
supposed to have notice of what kind of conduct we need to enter into in
order to get the lower rate for the minimum wage, and it simply doesn't give
us that.

THE COURT: Okay.

MS. KOTCHKA: Okay. Now ~-

THE COURT: Now punitive damages.

MS. KOTCHKA: Huh?

THE COURT: Punitive damages.

MS. KOTCHKA: Punitive damages. Okay. Perera seeks punitive
damages, but he does not allege any cause of action which does not arise
from a contract; thersfore, pursuant to NRS 42.005, he has no punitive
damages claim.

THE COURT: What about his argument that this is a constitutional
claim, not a contract claim?

MS. KOTCHKA: Okay. If it's ~ he uses the words constitutional tort,
and our response to that is that a constitutional tort is against a government
for a state actor, someone acting under color of state law. Constitutional tort
is not used against private employers, and so his constitutional tort analysis
simply doesn't stand up. And the --

THE COURT: Let me ask you a question. How do you have a due

-15-
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process issue if there's no state action? Aren't those arguments a little bit
inconsistent to you're saying we have state actions sufficient to bring a due
process claim, but there‘s not really state action if they want to call it a
constitutional tort?

MS. KOTCHKA: No, and 1I'll explain why, Your Honor. The state action
in the due process claim are the courts. The courts are a branch of the
government, and if courts do not enforce a statute or constitutional
amendment in the same way, apply the law in the same way, that's what
leads to the due process violation in the administration of the Minimum Wage
Amendment.

He's not saying that, I'm entitled to punitive damages because
of anything the court does or because of any other branch of the government
does something. He's saying, I'm entitled to punitive damages because you,
employer, didn't follow the Minimum Wage Amendment; didn't pay me the
correct amount of minimum wage. And our point is, that is not - it involves
no governmental action, it's a private employer, and the Doctrine of
Constitutional Torts simply doesn't apply. He's trying to use cases that were
decided under one theory and apply them to private employers, and he doesn’t
have that.

And the reason we say that even though he says it's a
constitutional amendment issue, the basic relationship between an employer
and an employee is contractual. You agree to hire someone. They work for
you. You them pay a wage. And so because the amendment itself is based
on the contractual relationship between the employer and the employese, the

42.005 simply wouldn't be applicable.
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And we've given you the Hanks decision by Judge Navarro
w here she went through this kind of analysis as recently as the end of July
2015. Several other state courts -- | believe Judge Herndon is one that comes
to mind -- also has addressed this issue recently and held that punitive
damages are not available, the violation or an alleged violation of the Minimum
Wage Amendment.
(Defense counsel confer)

MS. KOTCHKA: And the last thing | wanted to bring to Your Honor's
attention is that we have a counfermotion to set Perera's countermotion to
amend his complaint for sanctions to a date after September 3rd when our
opposition is due, | tried to handle this outside of the Court just by putting
that one motion -

THE COURT: ['m not inclined -- I'm not going to impose sanctions, so |
think there's really no --

MS. KOTCHKA: Well, it also includes the opposition to the motion to
amend. He filed a motion to amend and put it on -- | mean, it was on this
calendar --

THE COURT; Right,

MS. KOTCHKA: - and we didn't have time to file our opposition. We
get a certain amount of time, and our opposition isn't due till September 3rd.

THE COURT: Right. All right.

MS. KOTCHKA: And so | just wanted to ask Your Honor for the
opportunity to be able to file our oppositicn, and then if you want to have oral
argument on their motion to amend set that for a date after September 3rd.

THE COURT: All right. | was hoping we could deal with it all today, if
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that's possible. | was, frankly, a little hit confused about what is going on
with the complaint then, but that's really a questicn for you, so -

MS. KOTCHKA: Okay.

THE COURT: So let me see if | feel like | need anything after I've had a
chance to talk to Plaintiff's counsel ~

MS. KOTCHKA: Thank you.

THE COURT: -- and then I'll let you know. But I'll tell you right now,
there's really no need to respond to the motion for sanctions because I'm not
going to impose sanctions.

MS. KOTCHKA: Okay.

THE COURT; Al right.

MS. SNIEGOCKI: Good morning, Your Honor. As Your Honor is
aw are, everything is pretty fully briefed. 1'd ask if -- | mean, if you had any
specific questions that you want me to discuss -~

THE COURT: | do have a specific question. Why did you file a
complaint if you needed really mean to file a complaint? | am incredibly
confused by that argument.

MS. SNIEGOCKI: Okay. How l'll explain is that, the complaint that
was filed was, from our point of view, pursuant to Your Honor's order. We
were given, you know, right to file an amended complaint.

THE COURT: Right.

MS. SNIEGOCKI: if you can recall, and perhaps you don't, there was
some supplemental briefing back in the first round of the motion to dismiss.

THE COURT: Uh-huh.

MS. SNIEGOCKI: Apparently, Your Honar, | guess, struck the

-18-
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supplemental hriefs, including our addition of Plaintiff. So when we filed the
amended complaint that we were granted leave to do, it included -- and
Defendant’s counsel is right -- and we agreed to wholly withdraw that -- that
complaint. it included additional plaintiffs that apparently we do not have
leave to file. So there is an agreement that the Plaintiff has withdrawn.

THE COURT: | mean, | think the order was pretty clear.

MS. SNIEGOCKI: | believe it was honestly just a mistake on the part
of our office because --

THE COURT: All right.

MS. SNIEGOCKL -- we had prepared -- prior to this we had prepared a
proposed oomplain_t, and the wrong one was just filed. | think that's how it
went, honestly. So we've agreed fo withdraw it. We don't agree that there is
this, you know sort of second amended complaint even technically in front of
the Court at this point because we've agreed to withdraw. We've answered,
obviously, the argument as to why it should be dismissed.

THE COURT: So you haven't withdrawn it, There was no -~

MS, SNIEGOCKIL: Well, we tried to -- to sort of work out with
Defendant's counsel. You know, we said it seemed withdrawn. You know,
you're not required to respond to it. Just please file an answer to the first
amended complaint that's properly before the Court, and | think that -

THE COURT:  Well, except until you formally withdraw the complaint
from the Court's record, that's the complaint they're obligated to respond to.
They can't -- that doesn't make any sense to me. | understand what you're
saying, but until you take some action to formally -- | mean, you could've sent

a stipulation and order over to withdraw the second amended complaint, |
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would have signed it, you would've had it back in a couple of days, and that
would've taken care of that, but they can't -

I mean, that -~ while there is a second amended complaint filed
on the record, that first amended complaint doesn't really exist anymore. |
mean, it's not -- they can't respond to that. That would be inappropriate.

MS. SNIEGOCKI: I'm -- to be honest with you, | know that Ms.
Kotchka's communications were with Mr. Greenberg, who's the other attorney
representing. 1 -- [ don't want to represent that | know entirely what their
discussions were about, but | believe it was something along the lines that,
we'll agree that it's withdrawn. Will you at least file an answer to the first
amended compiaint? And the response we were given was, we won't file an
answer to any first amended complaint. We're only filing a motion to dismiss
the second amended complaint.

THE COURT: Well, | mean, it doesn't -- because -- that doesn't really
make sense either to make them answer a first amended complaint. The
Court’s already ordered a second amended complaint to be fited. Why would
they do that?

MS. SNIEGOCKI: Because it was -- it was the improper form. So the
second amended complaint that Your Honor allow ed was never the one that
was actually ever filed. | think that - that was sort of where we got
confused, is that --

THE COURT: Okay. Well, | mean, that doesn't really make any sense
either because they can't - | mean, why would they waste their time and their
clients' money to file an answer to something that the Court had already

ordered, wasn't going to be the operative pleading in the case? There was
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supposed to be a second amended complaint, and your client had a certain
amount of time to get that filed, and then they needed to answer that
complaint. | mean, | don't know that that's a reasonable request.

MS. SNIEGOCKL:  No. | believe that the first amended complaint that
is on file is in accordance with the Court's order, so | -- | think, and my
understanding is is that one is -

MR, MORAN: No, it's not. No, it isn't.

THE COURT: | don't think so. Anyway, I'm just letting you know
w.here | am with it. | think that, you know, they're -- which is why | said | am
not going to impose sanctions because | think their motion under the
circumstances was a reasonable motion because they're entitled to have the
operative pleading be the thing that they answer, and clearly what was filed in
the second amended complaint is -- is not what was contemplated by the
Court. So let's ;'uét -~ let's -- and as | understan& it from the countermotion to
amend, | mean, it really doesn't change anything anyw ay, right?

MS. SNIEGOCKI: We're just -- right. We're seeking to add -

MS. KOTCHKA: They're supposed to have -

THE COURT: They're seeking to add additional Plaintiffs.

MS. KOTCHKA: Right. |

THE COURT: And | suppose that's something that we need to talk
about. It wasn't really addressed other than it wasn't in the Court's order, so |
don't know what -- | don't even know what the basis of that is, so | can't
make them. But then -- and the issue with the statute of limitations, those are
the easy issues, right? But the claim under 601.040, that is not something

that's going to change, right? That is a claim that you still attempt to pursue?
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MS. SNIEGOCKI: Correct. That claim over me.

THE COURT: | got that,

MS. SNIEGOCKI: Okay. Well, you know, we heard the argument from
Defendant's counsel regarding this sort of last paycheck theory, and it sounds
like to me what they're saying is, look, the employer can agree with the
employee to pay him one cent an hour, right, in violation of the law - the
minimum law. Their agreement is he pays them one penny an hour. The last
paycheck comes, the guy works one hour, gives him a check for a penny.
Does that mean then that he's paid him all his wages that he's owed? And
the position here is no. I mean, unless what they're arguing is that minimum
wage is not really a wage -

THE COURT: Why wasn'{ that claim raised in front of the labor
commissioner?

MS. SNIEGOCKI: By our client?

THE COURT: Right.

MS. SNIEGOCKI: Well, he - when he went to the labor commissioner,
he was unrepresented. He went, | think, immediately after he left the
Defendant's employ. | don't know why he raised something or did not raise
something in front of the iabor commissioner.

THE COURT: Do you think it needs to be raised in front of the labor
commissioner?

MS. SNIEGOCKI: No, [ do not believe that there is a requirement that
he, you know, exhaust an administration remedy. Prior to that -- and Your
Honor did point out a decision of Baldonado which references this 608.14.

And what it says here is that there's -- there's a - we'll allow this claim for

22
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attorney's fees for a claim that is otherwise brought to the Court. So how
can -- how can 608.140 provide for an additional benefit to the employee for
the attorney's fees if the original claim for the unpaid wage or the unpaid
penalty, which is specifically referenced in Baldonado, is not allowed in the
first place? | mean, that's what the issue is.

And we've given you copies of -- | believe it's Judge Cory and
Barker's order of this Court, and | understand Your Honor's position on the
other judges of this court and how that could affect Your Honor's position,
buy | think it's pretty well laid out in --

THE COURT: Well, I'm not saying, you know, | don't consider it. In
fact, I've had conversations with Judge Kischner about this issue. | mean,
we're, you know, permitted under the ethical rules to discuss things as long as
it doesn't interfere with our independent ability to decide. We can talk o
other judges, and 've had more than one conversation with her about this.
We just -- you know, | think reasonable minds differ. People see things
differently.

S0 it's not that [ don't consider or respect the decisions of my
colleagues. It's just - if | have a difference of opinion, | have, you know, an
obligation to decide the cases independently as well, so -

MS3. SNIEGOCKI: Sure. Yeah, | -~

THE COURT: It means | just want to -- | didn't mean to suggest that |
don't care what my colleagues say. |just -- [ don't think that that's a basis to
reconsider. That's -- that's all | meant by that.

MS. SNIEGOCKI: Understood. So, again, | mean, | think it's pretty

well pointed out in our brief, Your Honor. It begins on page ten. We talk
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about this manifests - you know, it's illogical here. If you can allow the same
plaintiff to ask for attorney’s fees and have this private right of action, how
can he ask for attorney's fee if he doesn't necessarily already possess the
right to bring the claim before the Court? | mean, it just doesn't make sense,
and that's essentially what we're resting on here.

THE COURT: Thisis what I'd like to do. I'd like to set -- when is the
countermotion to amend set? The 29th of September? The 28th?

MS. KOTCHKA: Woe get to file our opposition September 3rd.

THE COURT: Oh, it's set today but --

MS., KOTCHKA: Soit's not set, the countermotion isn't set except for.
today, but we haven't had a chance to file our opposition and complete the
briefing schedule.

THE COURT: What I'd like to do is just set this towards the end of
September, give you the opportunity to respond to the countermotion to
amend. In the meantime, I'll make a decision on the 608.040 issue, and then |
think with the countermotion to amend, then we can figure out how to go
forward from there because it's a little bit of a - things have gotten a little hit
tangled up here.

MS. KOTCHKA: Okay.

THE COURT: So I'd like to try to get everything back on track. | can
get you that decision before, so you can proceed with the 608.040 claim, and
then we can figure out about the additional two plaintiffs and any other issue
that is ralsed with the countermotion to amend. All right? So they need the
opportunity to respond to that, and then we can sort it all out then.

MS. KOTCHKA: Okay.

D
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MS. SNIEGOCKI: Okay. Well, I'm just a bit confused because the
second amended complaint that we're seeking to file, | mean, would also
include the first claim for relief and then the wage, which -- | mean, maybe I'm
confused. Is -~ are you going to be issuing a ruling on that today or in
conjunction with the 608.040 ruling?

THE COURT: I'm going to rule on the issues that were raised in the
motion to dismiss because | think that they will impact whatever complaint
that you file.

MS. SNIEGOCKI; Sure,

THE COURT: So we may as well just deal with them now. With
respect to adding plaintiffs or anything else, | need to look at that and see
what the basis is. They need the opportunity to respond to that. So what I'd
like to do is just make a ruling on the motion to dismiss on the issues - |
mean, primarily, it's the 608.040 claim and that, all right, and then we'll deal
with the countermotion to amend, and then that way you'll know what to
include in the third -- the third amended complaint to keep things straight.

But then you can file a third amended complaint that complies
with all of the Court orders up till then, and then we should be back on track.
I think that will just make things easier than withdrawing something and -- but
we'rs just going to move forward, and then you can file a third amended
complaint after they have an opportunity to respond with respect to any
additional claims.

MS. SNIEGOCK!: Okay. Just one thing | do want to point out as it
relates to the countermotion to amend the complaint. We don't -- | mean,

there's no issue with them even wanting additional time to respond to the
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countermotion. You know, if they want till October, it doesn't matter.

One request made is that this be decided whether or not
Plaintiffs have leave to file this next, | guess, third at this point amended
complaint. Something - that would be set on the chambers calendar, and |
don't know, are you -- because there is no hearing set for -- it was filed as a
countermotion, which means technically it all gets heard today.

THE COURT: Right, but I'm setting it for --

MS. SNIEGOCKI: So we're going to set it up. That's fine,

THE COURT: I'm going to set it out --

MS. SNIEGOCKI: For a hearing. .

THE COURT: If | don't feel like | need to hear from you, I'll tell you not
to come, but | -- this is -- this is complicated, and it's gotten procedurally -- |
mean, the legal issues are complicated hére, and it's gotten procedurally just a
hair complicated. | think | would prefer to meet with you again. Not with the
intention of wasting anybody's time, but just to make sure that we're all on
the same page because | think it will help the case go forward more smoothly.
And that way if anybody has any questions, we can sort it all out at that time.
All right?

MS. SNIEGOCKI: Okay.

THE COURT: So I'm going to set it for the -- the 29th, right?

Actually, let's put it on the -- I'm going to put it on October 1st. Our Thursday
calendars are usually just a little bit - not today, but normally our Thursday's
calendar are real small.

MS. KOTCHKA: October 1st at 97

THE COURT: October 1st at 9:00. And then that way we can just

-26-

000042




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

have one additional conversation about what the third amended compiaint is
going to look like, and, hopefully‘, that will avoid any additional motion to
dismiss, and then they'll file an answer, and we'll just get on with everything.
All right? 1 try to make things straight out.

MS. KOTCHKA: Okay. Oh, Your Honor, could --

THE COURT: Is that a bad date?

MS. KOTCHKA: s that a bad date?

MR MORAN: That's a bad date. Can | have the --

THE COURT: We can put it another -

MS. KOTCHKA: Can we do it the following week, October the 8th?

THE COURT: October 6th? The 8th? That's fine.

THE CLERK: The 8th?

MS. KOTCHKA: October 8th.

MR. MORAN: Perfect.

MS. KOTCHKA: Perfect. Thank you. And one other issue before we
leave, Your Honor, and that is on the motion for reconsideration. | know you
denied it --

THE COURT: I'lt take care of the order when | do the other order.

MS. KOTCHKA: Okay. But | just wanted to say that in addition to the
decisions by the other courts, we also raised the issue of the records, the
retention --

THE COURT. Which obviously it could've been raised in the motion in
the first place, so --

MS. KOTCHKA: Waell, it was cited. It was cited in our brief, We
did -
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THE COURT: Okay. So --

MS. KOTCHKA: -- raise it, but the Court didn't address it, so -

THE COURT: All right. But It was

MS. KOTCHKA: So | just wanted to point out that that was one of the
bases.

THE COURT: It wouldn't have made a difference -- if we would've had
a long conversation about i, it would not have made a difference, but thank
you.

MS. KOTCHKA: All right. Okay.

THE COURT: So all right.

MS. SNIEGOCKI: So then is there no further argument that you --

THE COURT: Nothing now.

MS. SNIEGOCKI: Perfect.

THE COURT: We'll talk again. Thank you.

MS. SNIEGOCKI; Thank you.

[Proceedings concluded at 10:03 a.m.]

ATTEST: | do hereby certify that | have truly and correctly transcribed the
audio-visual recording of the proceeding in the above entitled case to the
best of my ability.

Renee Vincent, Court Recorder/Transcriber
District Court 7, 702-671-4339
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LEON GREENBERG, BSQ., NSB 8094
DANA SNIEGOCKI, ESQ., NSB 11715 CLERK OF THE COURT

Leon Greenberg Prof’ession_al Corporation
2965 South Jones Blvd- Suite E4
Las Vegas, Nevada 89146
Tel (7052) 383-6085
Fax (702) 385-1827
leongreenberg@overtimelaw.com
dana(@overnimelaw.com
Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
LAKSIRI PERERA, Individually and on Case No.: A-14-707425-C
behalf of others similarly situated,
Dept.: \
Plaintiff,
V8. COMPLAINT
WESTERN CAB COMPANY, ARBITRATION EXEMPTION
CLAIMED BECAUSE THIS IS
Defendant. A CLASS ACTION CASE
LAKSIRI PERERA, individually and on behalf of others similarly situated, by

and through his attorney, Leon Greenberg Professional Corporation, as and for a
Complaint against the defendant, states and alleges, as follows:
JURISDICTION, PARTIES AND PRELIMINARY STATEMENT
1. The plaintiff, LAKSIRI PERERA, (the “individual plaintiff’ or the “named
plaintiff”) is a resident of Clark County in the State of Nevada and is a former

employee of the defendant,
2, The defendant, WESTERN CAB COMPANY, (hereinafter referred to as

“Western Cab” or “defendant™) is a corporation existing and established pursuant to

the laws of the State of Nevada with its principal place of business in the County of

1
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Clark, State of Nevada and conducts business in Nevada,
CLASS ACTION ALLEGATIONS
3. The plaintiff brings this action as a class action pursuant to Nev, R. Civ.

P, §23 on behalf of himself and a class of all similarly situated persons employed by
the defendant in the State of Nevada.

4,  'The class of similarly situated persons consists of all persons employed
by defendant in the State of Nevada during the applicable statute of limitations periods
prior to the filing of this Complaint continuing until date of judgment, such persons
being employed as taxi cab drivers (hereinafter referred to as “cab drivers” or
“drivers”) such employment involving the driving of taxi cabs for the defendant in the
State of Nevada,

5, The common circumstance of the cab drivers giving ise to this suit is that '
while they were employed by defendant they were not paid the minimum wage
required by Nevada’s Constitution, Article 15, Section 16 for many or most of the days
that they worked in that their hourly compensation, when calculated pursuant to the
requirements of said Nevada Constitutional Provision, did not equal at least the
minimum hourly wage provided for therein.

6.  Thenamed plaintiff is informed and believes, and based thercon alleges
that there are at least 100 putative class action members. The actual number of class
members is readily ascertainable by a review of thé defendant’s records through
appropriate discovery.

7. Thereisa Well~défined community of interest in the questions of faw and
fact affecting the class as a whole.

8. Proof of a common or single set of facts will establish the right of each
member of the class to recover. These common questions of law and fact predominate
over questions that affect only individual class members, The individual plaintiff’s
claims are typical of those of the class,

9, A class action is superior to other available methods for the fair and
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efficient adjudication of the controversy, Due to the typicality of the class members’
claims, the inferests of judicial economy will be best served by adjudication of this
lawsuit as a class action, This type of case is uniquely well-suited for class treatiment
since the employer’s practices wete uniform and the burden is on the employer to
establish that its method for compensating the class members complies with the
requirements of Nevada law.

10.  The individual plaintiff will fairly and adequately represent the interests
of the class and has no interests that conflict with ot are antagonistic to the interests of
the class and has retained to represent him competent counsel experienced in the
prosecution of class action cases and will thus be able to appropriately prosecute this
case on behalf of the class.

11.  The individual plaintiff and his counsel are aware of their fiduciary
responsibilities to the members of the proposed class and are determined to diligently
discharge those duties by vigorously seeking the maximum possible recovery for all
members of the proposed class.

12, There is no plain, speedy, or adequate remedy other than by maintenance
of this class action. The prosecution of individual remedies by members of the class
will tend to establish inconsistent standards of conduct for the defendant and result in
the impairment of class members’ rights and the disposition of their interests through
actions to which they were nof parties, In addition, the class members’ individual
claims are small in amount and they have no substantial ability to vindicate their
rights, and secure the agsistance of competent counsel to do so, except by the

prosecution of a class action case.

AS AND FOR A FIRST CLAIM FOR RELIEF ON BEHALF OF THE NAMED
PLAINTIFF AND ALL PERSONS SIMILARLY SITUATED PURSUANT TO
NEVADA’S CONSTITUTION

13, The named plaintiff repeats all of the allegations previously made and
brings this First Claim for Relief pursuant to Article 15, Section 16, of the Nevada

Constitution,
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14.  Pursuant to Article 15, Section 16, of the Nevada Constitution the named
plaintiff and the class members were entitled to an hourly minimum wage for every
hour that they worked and the named plaintiff and the class members wete often not
paid such required minimum wages.

15.  The named plaintiff seeks all relief available to him and the alleged class
under Nevada’s Constitution, Article 15, Section 16 including appropriate injunctive
and equitable relief to make the defendant cease its violations of Nevada’s
Constitution and a suitable award of punitive damages.

16, The named plaintiff on behalf of himself and the proposed plaintiff class
members, seeks, on this First Claim for Relief, a judgment against the defendant for
minimum wages, such sums to be determined based upon an accounting of the hours
worked by, and wages actually paid to, the plaintiff and the class members, a suitable
injunction and other equitable relief barring the defendant from continuing to violate
Nevada’s Constitution, a suitable award of punitive damages, and an award of
attorneys’ fees, interest and costs, as provided for by Nevada’s Constitution and other

applicable laws,
A AN LA OB BB M UANEIO M AP
AND THE PUTATIVE CLASS

17. Plaintiff repeats and reiterates each and every allegation previously made
herein,

18, The named plaintiff brings this Second Claim for Relief against the
defendant pursuant to Nevada Revised Statutes § 608.040 on behalf of himself and the
alleged class of all similarly situated employees of the defendant.

19. The named plaintiff has been separated from his employment with the
defendant and at the time of such separation was owed unpaid wages by the defendant,

20. The defendant has failed and refused to pay the named plaintiff and
numetrous members of the putative plaintiff class who are the defendant’s formet

employees their earned but unpaid wages, such conduct by such defendant constituting

4
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a violation of Nevada Revised Statutes § 608.020, or § 608.030 and giving such
named plaintiff and similarly situated members of the putative class of plaintiffs a
claim against the defendant for a continuation after the termination of their
employment with the defendant of the normal daily wages defendant would pay them,
until such earned but unpaid wages are actually paid or for 30 days, whichever is less,
pursuant to Nevada Revised Statutes § 608.040.

21, As aresultof the foregoing, the named plaintiff seeks on behalf of himself
and the similatly situated putative plaintiff class members a judgment against the
defendant for the wages owed to him and such class members as prescribed by Nevada
Revised Statutes § 608.040, to wit, for a sum equal to up to thirty days wages, along
with interest, costs and attorneys’ fees.

WHEREFORE, plaintiff demands the relief on each cause of action as alleged
aforesaid.

Plaintiff demands a trial by jury on all issues so triable,
Dated this 23™ day of September, 2014.
Leon Greenberg Professional Corporation

By: /s/ Leon Greenberg

LEON GREENBERG, Esq.
Nevada Bar No.: 8094

2965 South Jones Blvd- Suite E4
Las Ve%as Nevada 89146

Tel (707) 383-6085

Fax (702 385-1827

Attorney for Plaintiff
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DISTRICT COURT
' CLARK COUNTY, NEVADA

Laksirl Perera
A-14-707425-C
Plaintiff(s), CASENO, __
ve- ‘ DEPT. NO, Y
Western Cab Company
Defendant(s).

INITIAL APPEARANCE FEE DISCLOSURE (NRS CHAPTER 19)
Pursuant to NRS Chapter 19, as amended hy Senate Bill 108, fling fees are

submitted far parties appearing in the above enfitled action as indicated below:

New Complaint Fee 1*' Appearance Fee
[ $1530[ ] $5200 ] $200 £ $270.00 | [] $1483.000"] $473.00{ ] $223.00

Name:Laksil Perera

[TTotal of Continuation Sheet Attached s
TOTAL REMITTED: (Required) Total Paid $ 270.00

DATED this 23rd day of September, 2044, % /‘/_x,ﬁ
il o

Leon Greenberg, Esq.
P

Initial Appearance Fee Disclosure/@/23/2614
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LEON GREENBERG, ESQ., NSB 8094 CLERK OF THE COURT
DANA SNIEGOCKI ’ESQ., NSB 11715
Leon Greenbetg Professional Corporation
2965 South Jones Blvd- Suite E4
Las Vegas Nevada 89146
Tel (702) 383-6085
Fax (702) 385-1827
leongreenbergi@overtimelaw.com
danalcovertimelaw,com
Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
LAKSIRI PERERA, Individually and on Case No.: A-14-707425-C
behalf of others similarly situated,
_ Dept: V
Plaintiff,
_ FIRST AMENDED
VS, ' COMPLAINT
WESTERN CAB COMPANY, ARBITRATION EXEMPTION
CLAIMED BECAUSE THIS IS
Defendant. A CLASS ACTION CASE
LAKSIRI PERERA, individually and on behalf of others similarly situated, by

and through his attorney, Leon Greenberg Professional Corporation, as and for a First
Amended Complaint against the defendant, states and alleges, as follows:
JURISDICTION, PARTIES AND PRELIMINARY STATEMENT
1. The plaintiff, LAKSIRI PERERA, (the “individual plaintiff” or the “named
plaintiff”) is a resident of Clark County in the State of Nevada and is a former

employee of the defendant,
2. The defendant, WESTERN CAB COMPANY, (hereinafter referred to as

“Western Cab™ or “defendant”) is a corporation existing and established pursuant to
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the laws of the State of Nevada with its principal place of business in the County of
Clark, State of Nevada and conducts business in Nevada.

CLASS ACTION ALLEGATIONS
3 The plaintiff brings this action as a class action pursuant to Nev. R. Civ.

P. §23 on behalf of himself and a class of all similarly situated persons employed by
the defendant in the State of Nevada.

4,  The class of similarly situated persons consists of all persons employed
by defendant in the State of Nevada during the applicable statute of limitations periods
prior to the filing of this Complaint continuing until date of judgment, such persons
being employed as taxi cab drivers (hereinafter referred to as “cab drivers” or
“drivers”) such employment involving the driving of taxi cabs for the defendant in the
State of Nevada.

5. The common citcumstance of the cab drivers giving rise to this suit is that
while they wete employed by defendant they were not paid the minimum wage
tequired by Nevada’s Constitution, Article 15, Section 16 for many or most of the days
that they worked in that their houtly compensation, when calculated pursuant to the
requirements of said Nevada Constitutional Provision, did not equal at least the
minimum hourly wage provided for therein.

6.  The named plaintiff is informed and believes, and based thereon alleges
that there are at least 100 putative class action members. The actual number of class
members is readily ascertainable by a review of the defendant’s records through
appropriate discovery.

7. There is a well-defined community of interest in the questions of law and
fact affecting the class as a whole,

8. Proof of a common or single set of facts will establish the right of each
member of the class to recover. These common questions of law and fact predominate
over questions that affect only individual class members. The individual plaintiff’s

claims are typical of those of the class.
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9, A class action is superiot to other available methods for the fair and
efficient adjudication of the controversy, Due to the typicality of the class members’
claims, the interests of judicial economy will be best served by adjudication of this
lawsuit as a class action. This type of case is uniquely well-suited for class treatment
since the employer’s practices were uniform and the burden is on the employer to
establish that its method for compensating the class members complies with the
requirements of Nevada law,

10.  The individual plaintiff will fairly and adequately represent the interests
of the class and has no interests that conflict with or are antagonistic to the interests of
the class and has retained to represent him competent counsel expetienced in the
prosecution of class action cases and will thus be able to appropriately prosecute this
case on behalf of the class,

11.  The individual plaintiff and his counsel are aware of their fiduciary
responsibilities to the members of the proposed class and are defermined to diligently
discharge those duties by vigorously seeking the maximum possible recovery for all
members of the proposed class.

12.  There is no plain, speedy, or adequate remedy other than by maintenance
of this class action, The prosccution of individual remedies by members of the class
will tend to establish inconsistent standards of conduct for the defendant and resuit in
the impairment of class members’ rights and the disposition of their interests through
actions to which they were not parties, In addition, the class members’ individual
claims are small in amount and they have no substantial ability to vindicate their
rights, and secure the assistance of competent counsel to do so, except by the

prosecution of a class action case.

AS AND FOR A FIRST CLAIM FOR RELIEF ON BEHALF OF THE NAMED
PLAINTIFF AND ALL PERSONS SIMILARLY SITUATED PURSUANT TO
NEVADA’S CONSTITUTION

13,  The named plaintiff repeats all of the allegations previously made and

brings this First Claim for Relief pursuant to Article 15, Section 16, of the Nevada

3
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Constitution,

14,  Pursuant to Article 15, Section 16, of the Nevada Constitution the named
plaintiff and the class members were entitled to an hourly minimum wage for every
hour that they wotked for defendant and the named plaintiff and the class members
were often not paid such required minimum wages.

15, The defendant’s violation of Article 15, Section 16, of the Nevada
Constitution involved malicious and/or fraudulent and/or oppressive conduct by the
defendant sufficient to warrant an award of punitive damages for the following,
amongst other reasons:

(a) Defendant despite having, and being aware of, an express obligation
under Article 15, Section 16, of the Nevada Constitution, such obligation
commencing no later than July 1, 2007, o advise the plaintiff and the
class members, in writing, of their entitlement to the minimum houtly
wage specified in such constitutional provision, failed to provide such

written advisemens;

(b) Defendant was aware that the highest law enforcement officer of the
State of Nevada, the Nevada Attorney General, had issued a public
opinjon in 2005 that Article 15, Section 16, of the Nevada Constitution,
upon its effective date, would require defendant and other employers of
taxi cab drivers to compensate such employees with the minimum hourly
wage specified in such constitutional provision. Defendant consciously
elected to ignore that opinion and not pay the minimum wage required by
Atticle 15, Section 16, of the Nevada Constitution to ifs taxi driver
employees in the hope that it would be successful, if Tegal action was
brought against it, in avoiding paying some or all of such minimum

wages,
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(¢) Defendant, to the extent it believed it had a colorable basis to
legitimately contest the applicability of Article 15, Section 16, of the
Nevada Constitution to its taxi driver employees, made no effort to seek
any judicial declaration of its obligation, or lack of obligation, under such
constitutional provision and to pay into an escrow fund any amounts it
disputed were so owed under that constitutional provision until such a
final judicial determination was made.

16.  Defendant engaged in the acts and/or omissions detailed in paragraph 15
in an intentional scheme to maliciously, oppressively and fraudulently deprive its taxi
driver employees of the hourly minimum weges that were guaranteed to those
employees by Article 15, Section 16, of the Nevada Constitution, Defendant so acted
in the hope that by the passage of time whalever rights such taxi driver employees had
to such minimuwm hourly wages owed to them by the defendant would expire, in whole
or in part, by operation of law. Defendant so acted éonsciously, willfully, and
intentionally to deprive such taxi driver employees of any knowledge that they might
be entitled to such minimum hourly wages, despite the defendant’s obligation under
Atrticle 15, Section 16, of the Nevada Constitution to advise such taxi driver
employees of their right to those minimum houtly wages. Defendant’s malicious,
oppressive and fraudulent conduct is also demonstrated by its failure to make any
allowance to pay such minimum hourly wages if they were found to be due, such as
through an esctow account, while seeking any judicial determination of its obligation
to make those payments.

17.  The named plaintiff seeks all relief available to him and the alleged class
under Nevada’s Constitution, Article 15, Section 16 including appropriate injunctive
and equitable relief to make the defendant cease its violations of Nevada’s
Constitution and a suitable award of punitive damages.

18.  The named plaintiff on behalf of himself and the proposed plaintiff class

members, seeks, on this First Claim for Relief, a judgment against the defendant for

5
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minimum wages owed since November 28, 2006 and continuing into the future, such

sums to be determined based upon an accounting of the hours worked by, and wages

actually paid to, the plaintiff and the class members, a suitable injunction and other

equitable relief barring the defendant from continuing to violate Nevada’s

Constitution, a suitable award of punitive damages, and an award of attorneys’ fecs,

interest and costs, as provided for by Nevada’s Constitution and other applicable laws.
A O ASHEONR LA OR B MRS UANE O NEARA,

AND THE PUTATIVE CLASS

19, Plaintiff repeats and reiterates each and every allegation previously made
herein,

20, The named plaintiff brings this Second Claim for Relief against the
defendant pursuant to Nevada Revised Statutes § 608,040 on behalf of himself and the
alleged class of all similarly situated employees of the defendant.

21. The named plaintiff has been separated from his employment with the
defendant and at the time of such separation was owed unpaid wages by the defendant.

22. The defendant has failed and refused to pay the named plaintiff and
numerous members of the putative plaintiff clags who are the defendant’s former
employees their earned but unpaid wages, such conduct by such defendant constituting
a violation of Nevada Revised Statutes § 608.020, or § 608,030 and giving such
named plainfiff and similarly situated members of the pufative class of plaintiffs a
claim against the defendant for a continuation after the termination of their
employment with the defendant of the normal daily wages defendant would pay them,
until such earned but unpaid wages ate actually paid or for 30 days, whichever is less,
pursuant to Nevada Revised Statutes § 608.040.

23.  As aresult of the foregoing, the named plaintiff seeks on behalf of himself
and the similarly sitvated putative plaintiff class members a judgment against the
defendant for the wages owed to him and such class members as prescribed by Nevada

Revised Statutes § 608,040, to wit, for a sum equal to up to thirty days wages, along

6
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with interest, costs and attorneys” fees.
WHEREFORE, plaintiff demands the relief on each cause of action as alleged

aforesaid.
Plaintiff demands a trial by jury on all issues so triable,
Dated this 20th day of October, 2014,
Leon Greenberg Professional Corporation

By /s/ Leon Greenberg

LEON GREENBERG, Esq.
Neyada Bar No.: 8094 _
2965 South Jones Blvd- Suite B4
Las Vepas, Nevada 89146

Tel (702) 383-6085

Fax (702) 385-1827

Attorney for Plaintiff
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LEON GREENBERG, ESQ., NSB 8094

DANA SNIEGOCKI, ESQ., NSB 11715 CLERK OF THE COURT
Leon Greenberg Professional Corporation

2965 South Jones Blvd- Suite E4

Las Vegas, Nevada 89146

Tel (702) 383-6085

Tax (702) 385-1827

leongreenberg@overtimelaw.com

dana(aovertimelaw.com i

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
LAKSIRI PERERA and IRSHAD Case No.: A-14-707425-C
AHMED, Individually and on behalf of
others similarly situated, Dept.: V
Plaintiffs,
SECOND AMENDED
vs. COMPLAINT
WESTERN CAB COMPANY, ARBITRATION EXEMPTION
CLAIMED BECAUSE THIS IS
Defendant, A CLASS ACTION CASE
LAKSIRI PERERA and IRSHAD AHMED, individually and on behalf of others

similarly situated, by and through their attorney, Leon Greenberg Professional
Corpor.ation, as and for a Second Amended Complaint against the defendant, state and
allege, as follows:
JURISDICTION, PARTTES AND PRELIMINARY STATEMENT

I, The plaintiff, LAKSIRT PERERA, is a resident of Clark County in the State
of Nevada and is a former employee of the defendant. The plaintiff, IRSHAD
AHMED, (collectively the “individual plaintiffs” or the “named plaintiffs”) is a
resident of Clark County in the State of Nevada and is a former employee of the

defendant,
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2, The defendant, WESTERN CAB COMPANY, (hereinafter referred to as
“Western Cab” or “defendant”) is a corporation existing and established pursuant to
the laws of the State of Nevada with its principal place of business in the County of
Clark, State of Nevada and conducts business in Nevada,

CLASS ACTION ALLEGATIONS
3. The plaintiffs bring this action as a class action pursuant to Nev. R. Civ.

P. §23 on behalf of themselves and a class of all similarly situated persons employed
by the defendant in the State of Nevada.,

4, The class of similarly situated persons consists of all persons employed
by defendant in the State of Nevada during the applicable statute of limitations periods
prior to the filing of this Complaint continuing until date of judgment, such persons
being employed as taxi cab drivers (hereinafter referred to as “cab drivers” or
“drivers™} such employment involving the driving of taxi cabs for the defendant in the
State of Nevada.,

5. The common circumstance of the cab drivers giving rise to this suit is that
while they were employed by defendant they were not paid the minimum wage
required by Nevada’s Constitution, Article 15, Section 16 for many or most of the days
that they worked in that their hourly compensation, when calculated pursuant o the
requirements of said Nevada Constitutional Provision, did not equal at least the
minimum houxly wage provided for therein,

6,  The named plaintiffs are informed and believe, and based thereon allege
that there are at least 100 putative class action members, The actual number of class
members is readily ascertainable by a review of the defendant’s records through
appropriate discovery.

7. There is a well-defined community of interest in the questions of law and
fact affecting the class as a whole.

8. Proof of a common or single set of facts will establish the right of each

member of the class to recover. These common questions of law and fact predominate
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over questions that affect only individual ¢lass members, The individual plaintiff’s
claims are typical of those of the class,

9. A class action is superior to other available methods for the fair and
efficient adjudication of the controversy. Due to the typicality of the class members’
claims, the interests of judicial economy will be best served by adjudication of this
lawsuit as a class action. This type of case is uniquely well-suited for class treatment
since the employer’s practices were uniform and the burden is on the employer to
establish that its method for compensating the class members complies with the
requirements of Nevada law.

10.  The individual plaintiffs will fairly and adequately represent the interests
of the class and have no interests that conflict with or are antagonistic to the interests
of the class and have retained to represent them competent counsel experienced in the
prosecution of class action cases and will thus be able to appropriately prosecute this
case on behalf of the class,

11.  The individual plaintiffs and their counsel are aware of their fiduciary
responsibilities to the members of the proposed class and are determined to diligently
discharge those duties by vigorously secking the maximum possible recovery for all
members of the proposed class.

12, There is no plain, speedy, or adequate remedy other than by maintenance
of this class action. The prosecution of individual remedies by members of the class
will tend to establish inconsistent standards of conduct for the defendant and result in
the impairment of class members’ rights and the disposition of their interests through
actions to which they were not parties. In addition, the class members’ individual
claims are small in amount and they have no substantial ability to vindicate their
rights, and secure the assistance of competent counsel to do so, except by the

prosecution of a class action case.
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AS AND FOR A FIRST CLAIM FOR RELJTEF ON BEHALF OF THE NAMED
PLAINTIFF AND ALL PERSONS SIMILARLY SITUATED PURSUANT TO
NEVADA’S CONSTITUTION

13. The named plamtiffs repeat all of the allegations previously made and
bring this First Claim for Relief pursuant to Article 15, Section 16, of the Nevada
Constifution.

14.  Pursuant fo Article 15, Section 16, of the Nevada Constitution the named
plaintiffs and the class members were entitled to an hourly minimum wage for every
hour that they worked for defendant and the named plaintiffs and the class members
were often not paid such required minimum wages.

15,  The defendant’s violation of Article 15, Section 16, of the Nevada
Constitution involved malicious and/or fraudulent and/or oppressive conduct by the
defendant sufficient to warrant an award of punitive damages for the following,
amongst other reasons:

{(a) Defendant despite having, and being aware of, an express obligation
under Atticle 15, Section 16, of the Nevada Constitution, such obligation
commencing no later than July 1, 2007, to advise the plaintiff and the
class members, in writing, of their entitlement to the minimum hourly

wage specified in such constitutional provision, failed to provide such

written advisement;

(b) Defendant was aware that the highest law enforcement officer of the
State of Nevada, the Nevada Attorney General, had issued a public
opinion in 2005 that Article 15, Section 16, of the Nevada Constitution,
upon its effective date, would require defendant and other employers of
taxi cab drivers to compensate such employees with the minimum hourly
wage specified in such constitutional provision, Defendant consciously
elected to ignore that opinion and not pay the minimum wage required by

Article 15, Section 16, of the Nevada Constitution to its taxi driver

4
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employees in the hope that it would be successful, if legal action was
brought against it, in avoiding paying some or all of such minimum

wages;

(c) Defendant, to the extent it believed it had a colorable basis to
legitimately contest the applicability of Article 15, Section 16, of the
Nevada Constitution to its taxi driver employees, made no effort to seek
any judicial declaration of its obligation, or lack of obligation, under such
constitutional provision and to pay into an escrow fund any amounts it
disputed were so owed under that constitutional provision until such a

final judicial deterrhination was made.

16, Defendant also engaged in the following malicious, itlegal and bad faith

conduct which was intended fo conceal its violations Article 15, Section 16, of the

Nevada Constitution and caused additional injury to the plaintiffs for which they seek

redress:

In or about January of 2012, defendant started requiring the plaintiffs and
the class members to pay from such plaintiffs’ and class members’ own,
personal funds, 100% of the cost of the fuel consumed in the operation of
the téxicabs they drove for the defendant. That fuel was essential for the
operation of defendant’s taxi cab business and plaintiffs could not work
for defendants unless they agreed to pay for that fuel from their personal
funds. By requiring the plaintiff and the class members to personally pay
for the cost of such fuel the defendant was reducing the wages it actually
paid the plaintiff and the class members to an amount below the minimum
hourly wage required by Article 15, Section 16, of the Nevada
Constitution, That was because after deducting from the “on the payroll
records” wages paid by the defendant to the plaintiffs and the class

members the cost of the taxi cab fuel they were forced by the defendant to

5
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pay, the tesulting “true” wage paid to such persons by the defendant was
below the minimum hourly wage required by Article 15, Section 16, of
the Nevada Constitution. Defendant willfully and maliciously engaged in
this conduct to make it appear to any otherwise uninformed person who
was examining its payroll records that it was paying the minimum wage
required by Article 15, Section 16, of the Nevada Constitution when it
was not. Defendant instituted this policy specifically to deceive certain
government agencies, including but not necessarily limited to, the United
States Department of Labor which had previously found the defendant in
violation of the minimum wage law enforced by such agency. Such
conduct by the defendant also resulted in the defendant issuing knowingly
false and imaccurate statements of the plaintiff’s and the ¢lass members’
income to the United States Internal Revenue Service and the Social
Security Administration, such statements inflating and exaggerating the
actual income earned by such persons and resulting in them being
required to pay additional taxes that they did not actually owe,

17.  Defendant engaged in the acts and/or omissions detailed in paragraphs 15
and 16 in an intentional scheme to maliciously, oppressively and fraudulently deprive
its taxi driver employees of the hourly minimum wages that were guaranteed to those
employees by Article 15, Section 16, of the Nevada Constitution, Defendant so acted
in the hope that by the passage of time whatever rights such taxi driver employees had
to such minimum hourly wages owed to them by the defendant would expire, in whole
or in patt, by operation of law. Defendant so acted consciously, willfully, and
intentionally to deprive such taxi driver employees of any knowledge that they might
be entitled to such minimum hourly wages, despite the defendant’s obligation under
Article 15, Section 16, of the Nevéda Constitution to advise such taxi driver
employees of their right to those minimum hourly wages. Defendant’s malicious,

oppressive and fraudulent conduct is also demonstrated by its failure to make any
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allowance fo pay such minimum hourly wages if they were found to be due, such as
through an escrow account, while seeking any judicial determination of its obligation
to make those payments,

18.  The named plaintiffs seck all relief available to them and the alleged class
under Nevada’s Constitution, Article 15, Section 16 including appropriate injunctive
and equitable relief to make the defendant cease its violations of Nevada’s
Constifution and a suitable award of punitive damages.

19.  The named plaintiffs on behalf of themselves and the proposed plaintiff
class members, seck, on this First Claim for Relief, a judgment against the defendant
for minimum wages owed since November 28, 2006 and continuing into the future,
such sums to be determined based upon an accounting of the hours worked by, and
wages actually paid to, the plaintiff and the class members along with an award of
damages for the increased, and false, tax lability the defendant has caused the
plaintiffs and the class members to sustain, a suitable injunction and other equitable
relief barring the defendant from continuing to violate Nevada’s Constitution and
requiring the defendant to remedy at its expense the injury to the class members it has
caused by falsely reporting to the United States Internal Revenue Service and the
Social Security Administration the income of the class members, a suitable award of
punitive damages, and an award of attorneys’ fees, interest and costs, as provided for
by Nevada’s Constitution and other applicable laws.

A A AT R LS UANE S N AR
AND THE PUTATIVE CLASS

20. Plaintiffs repeat and reiterate each and every allegation previously made
herein,

21. The named plaintiffs bring this Second Claim for Relief against the
defendant pursuant to Nevada Revised Statutes § 608.040 on behalf of themselves and
the alleged class of all similatly situated employees of the defendant.

22. The named plaintiffs have been separated from their employment with the

7
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defendant and at the time of such separation were owed unpaid wages by the
defendant,

23. The defendant has failed and refused to pay the named plaintiffs and
numerous members of the putative plaintiff class who are the defendant’s former
employees their earned but unpaid wages, such conduct by such defendant constituting
a violation of Nevada Revised Statutes § 608.020, or § 608.030 and giving such
named plaintiffs and similarly situated members of the putative ¢lass of plaintiffs a
claim against the defendant for a continuation after the termination of their
employment with the defendant of the normal daily wages defendant would pay them,
until such earned .but unpaid wages are actually paid or for 30 days, whichever is less,
pursuant to Nevada Revised Statutes § 608.040,

24.  As aresult of the foregoing, the named plaintiffs seek, on behalf of
themselves and the similarly situated putative plaintiff class members, a judgment
against the defendant for the wages owed to them and such class members as
prescribed by Nevada Revised Statutes § 608,040, to wit, for a sum equal to up to
thirty days wages, along with interest, costs and attorneys” fees,

WHEREFORE, plaintiffs demand the relief on each cause of action as alleged
aforesaid.

Plaintiffs demand a trial by jury on all issues so triable,

Dated this 16" day of June, 2015.
Leon Greenberg Professional Corporation
By fs/ Leon Greenberg

LEON GREENBERG, Esq,
Nevada Bar No.: 8094 ,
2965 South Jones Blvd- Suite E4
Las Veéas Nevada 89146

Tel (70 2) 383-6085

Fax (702) 385-1827

Attorney for Plaintiff
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i LIONEL SAWYER & COLLINS
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I 4 | Las Vegas, Nevada 89101
(702} 383-8888 (Telephone)
5 | (702) 383-8845 (Fax)
6 Attorneys for Defendant
7
g DISTRICT COURT
9 CLARK COUNTY, NEVADA
10
;:-: 11 LAKSIRI PERERA, Individually and on ;
’ behalf of others similarly situated, Case No.: A-14-707425-C
& 12 )
Plaintiff, ) Depl.No.. V¥V
i 13 )
5 v. )
& 14 ) DEFENDANT'S MOTION TO DISMISS
WESTERN CAB COMPANY, ) FIRST AMENDED COMILAINT
15 )
i Defendants, ) Date of Hearing: -
16 )
% Time of Hearing: -
17
. 18 Pursuant to NRCP 12(b)(5), 23 and 56(b), defendant Western Cab Céinpany ("Western
19 Cab™ moves this Court to dismiss plaintiff Laksid Perera's ("Perera's") First Amended
20 Complaint for failure to state a elaim upon which relief can be granted, for decertification of the
21
Iy
22
111
2
24 Hy
i 2
4 27
28
LIGHEL SAWYER B COLUNS
ATTORREYS AT 1AW
900 SOUTH FOURTH &7, ‘
SUITE 1700
Tas VIoas, HEval 9ty
(A 202-0864
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LIOHEL BAVIER & COLLING
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BUITE 100
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702} 3633802

class and for summary judgment as a maiter of law. This motion is based upon the First

Amended Complaint and all exhibits attached hereto and incorporated hetrein,

Respectfully submitted,

LIONEL SAWYER & COLLINS

By: /sf Malani .. Kotchka
Matani I, Kotchlca
Nevada Bar No, 0283
300 South Fourth Street
Suite 1700
Las Vegas, Nevada §9101

Attorneys for Defendant

NOTICE OF HEARING

TO: Plaintiff Laksiri Perers, and his attorney of record, Leon Greenberg,

PLEASE TAKE NOTICE that the heating on DEFENDANY'S MOTION TO
DISMISS FIRST AMENDED COMPLAINT will be brought before Department V of the
Eighth Judicial Distriet Court of the State of Nevada in and for the County of Clark, on the

16 JANUARY oo 0 00AM L

Respectfully submitfed,
LIONEL SAWYER & COLLINS

By: 3/ Malani L, Kofchka
Malani T.. Koichka
Nevada Bar No. 0283
300 South Fourth Street
Suite 1700
Las Vegas, Nevada 89101

© Attorneys for Defendant
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MEMORANDUM OF POINTS AND AUTHORITIES

i First Amended Complaint

Western Cab's taxicab diivers’ tip income has traditionally been far beyond minimum
wage, Perera alleges that he is bringing this action as a class action pursnant to NRCP 23, I'irst
Amended Complaint, 43, He purports to represent the taxicab drivers of Western Cab who were
allegedly not pald the minimum wage. First Amended Complaint, §f 4, 5. He alloges thiat &
single set of facts will cstablish the right of each member of the class to recover, First
Amended Complaint, ¥ 8 (emphasis added). Ho alleges that he, the individual plaintif, has no
interests which conflict with the interest of the class. First Amended Complaint, § 10. Finally,
Perera seeks a judgment for unpaid minimum wages and a 30-day penalty for those unpaid
tminimum wages at the time of his separation from employment. First Amended Complaint, {f
18, 22,

I1. 'The Thomas v. Yellow Cab Decision

Or.1 June 26, 2014, the Nevada Supreme Court held in Thomas v. Nevada Yellow Cab
Corp., 130 Nev. Adv. Op. 52, 327 P.3d 518 (2014), that the ~minin.mm vlva.ge statutory exception
for taxicab drivers provided in NRS 608.250(2) was rcpeallcd .by th; Minitmum Wage
Amendment set forth in Arljele 15, Seclion 16 of the Nevada Constifution, The Court
concluded, YThe fext of the Minimum Wage Amendment, by enumerating specific exceptions
that do not include taxicab drivers, supersedes and supplanis the {axicab driver exception set out

in NRS 608,250(2)." 327 P,3d at 522.

175,  Prespective Application of Thomas
Leon Greenberg, appeliants' counsel in Thomas, is also Perera's counsel, On October 14,
2014, Greenberg, on behalf of Thomas, filed the Appellants' Motion to Correct Opinion of June

26, 2014 and Siay Remittitur ("Motion®), requesting the Court to "remov]c] any 1:;1'esent tense
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1 language that can be interpreted as directing such Opinion is only to bs applied prospectively.”
2 | Exhibit |, p. 1, He argued:
g 3 The relief requested is sought to conserve judicial resources
- 4 and promptly secure for the appeflanis, and many thousands of
: other employees in the Nevada taxicab industry, the relief afforded
i 5 to them by the Cowrt's Opinion of June 26, 2014, Appellants’
i soupsel is aware of six other pending litigations involving taxi
{ 6 driver plaintifls sooking minimum howdy wages, including one
surrenily on appeal to this Cowrt, Gilmore v. Desert Cab, Inc., No,
‘;: 7 62005, See, Ex. "A" § 1. This cass, the Gilmore appeal, and ail of
; those other cases, involve the identical issue resolved by this
8 appeal, the entitlement of taxi drivers {o the minimum hourly wage
specified by Nevada's Constitution,
’ Exhibit 1, p. 2 (emphasis added). This case is one of the six cases Greenberg names in his
16 |
Declaration, Exhibit 1, Exhibit "A", p. 1. Greenberg argued, "Despite the speciousness of any
11
' claim that the Court's Opinion of June 26, 2014 only has prospective application, I seems
12 | y jY pp
13 virtually certain that respondents in this case, and one or more defendants in the other taxi driver
; 14 minirmum wage cases, will lnsigt on litigating that issue." Dxhibit 1, p. 2.
: 15 Greenberg further argued:
16 Respondents' Anpposition confirms that upon remittitur
17 respondents will claim that this Court's Opinion of June 26, 2014
anly governs respondents’ conduct gffer that date . , ., Yet, unless
i 18 addressed by a correction of the Court's Opinion, réspondents will
¥ pross such argument ypon the district conrt and back upon this
19 Court in a subsequent appeal. This Cowt, in the interests of
20 judicial efficiency, should put an end fo such dilatory litigation
& tactics by respondents by granting appellants' motion.
o}
£ 21
; Exhibit 2, p. 1. On Qctober 27, 2014, the Nevada Supreme Courl denied Greenberg's Maotion
22
and said:
; 2
& 2 This coury issued an opinion in this matter on June 26,
P 2014, Appellants have filed a motion to correct the opinion by
= 95 changing three words from present tense to pust tense, and also
request that this courl stay issuance of the remittitur, which was
o 26 due to issue October 20, 2014, Respondents have filed an
opposition to the motion, and appellants have filed a reply, No
: 97 good cause appearing, we deny the motion to the extent If requests
changes to the wording of the opinion; the opinion shall stand as
28 issued ...
LIOHEL SAWYER & COLUNS
ATYORNEYE AT LAW
IR0 SDUTH FOURTH 8T, ) 4
BUITE £700
A st
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Bxhibit 3 (cmphasis added),

The Nevada Labot Commissioner "primarily handles wage and hour matters in ptivate
employment and on public works projects.” Exhibit 7, p. 2. Until the Thomas decision, the
Nevada Labor Commissioner, who is charged with resolving wage disputes (Exhibit 7), believed
thai the Minimum Wage Amendment did not trump the minimum wage exemptions in NRS
608.250(2), In NAC 608.115(2), the Labor Commissioner describes how an employer shall pay
for time worked. Ilowever, the regulation specifically states, "This subsection does not apply to
an employee who is exempt from the minimum wage requirement pursuant to NRS 668.250."
Since the agency charged with enforcing Nevada's statufes on wages and hours did nof believe
the Minimum Wage Amendment trumped the exemption, taxicab compenies should not have to
pay Nevada's minimum wage to the drivers until Thomar was decided. See Exhibit 7.

Unless there is a clear intent fo apply the law reftroactively, the law operates
prospectively, In Cnfy, of Clark v. Roosevelt Title Ins. Co., 80 Nev. 530, 535, 396 P,2d 844, 846
(1964), the Nevada Supreme Coutt satd:

. nor can it be serjously questioned that,. if -given .such
retroactive effect it would create not only in this respondent but in
all persoas in the past history of the state'whose rights to redeem
land had vanished with the expiralion of the period of the period of
redemption, new rights of redemption. Nor Is it possible to point
out in the 1957 amendment any language that conclusively
negatives the rule and presumption that statutes are to be construed
as prospective orly. Certainty nothing in the 1957 amendment
conteins any express words or any clear, distinet, necessary, plain
or unmistakable implication that a refroactive effoet was intended,
Both from the poini of view of disturbing the County's vested right
in fthe land and from the point of view, on the other hand of
reviving the respondent's vanished right of redomption, we are
compelled to hold that the statute had no such retroactive effect,

In Pressler v. City of Reno, 118 Nev, 506, 50 P.3d 1096, 1099 (2002), the Nevada Supreme

Court held that a city charter amendment which provided that city employees were at-will
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employees did nol apply vetroactively to a department head who previously had a
constitutionally protected property interest to be terminated onty for cause, The Court held that
the Legistature intended that the city charter amendment have only prospective effect. Id By
denying Greenberg's request in Thomas to change the prospective language of the Court's
Opinion, the Nevada Supreme Court has made it clear that its inferpretation of the Minimum
Wage Amendment has only prospective application, Until the interpretation, the Labor
Commissioner and all employers in Nevada believed the exemptions in NRS 608.250 were still
applicable,

The Thomas decision is a new constitutional principle. It is an interpeelation of a Nevada
constftutional amendment and an exisiing Nevada statute, In Gosa v. Mayden, 413 U8, 665
(1973), the United States Supreme Court held;

That recognition and effect are given to a theretofore uarccognized

and uneffectuated constitutional principle does not, of coutse,

automatically mandate retroactivity. In Williams v, United States,

401 1.8, 646, 651, 91 8, Ct, 1148, 1151, 28 L. Ed. 2d 388 (1971),

Mz, Justice White made it clear, citing Linkletter v. Walker, 381

U8, 618, 85 8, Ct. 1731, 14 1. Ed. 2d 601 (1965), that the Court

has "firmly rejected the idea that all new imterprefations of the

Constitution must be considered always to have been the law and

the prior constructions to the contrary must always be ignored.”
Id. at 675. Here, since the agency charged with administering Nevada's wage and howr laws
belicved the statotory oxemptions still applied despite the Constitutional Amendment, the
Thomas decision should be applied prospectively,

In Gosg, the Court determined that it would not pgive retroactive application io a new
constitutional prineipal thal military tibunals generally are not to try servicemen for offenses
which are not service connecied, The Court concluded the reliance factor favored prospectivity,

Id. at 682,

I Vartelas v, Holder, 132 5. Ct. 1479, 1486-87 (2012), the United States Supreme Courf
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held that the retrospective application of the law would collide with the presumption against
retroactivity, where such application would take away or impair vested rights acquired under
existing laws, would create a new obligation, impose a new duty, or alfach a new disability, in
tespect to transactions ot considerations already past. The Nevada Supreme Court's THomas
decis?on created a new obligation and imposed a new duly on faxicab companies fo pay the state
minimum wage, If the decision is applied retroactively, it will create a new obligation in respect
to transactions altcady past. Therefore, this Comt should interpret the Thomas decision fo
operats prospectively only,

In Colwell v. State, 118 Nev. 807, 59 P.3d 463, 473 (2002), the Nevadg Supreme Couit
held that the new constifutional rule of eiminal procedure announced by the United States
Supreme Court in Ring operated prospectively only. Similarly, the constitutional inferpretation
set forth in Thomas should operate prospectively only .

1V,  Siatuie ;]f Limitatiops

Perera fizst filed his complaint in this case on September 23, 2014, The Minimum Wage
Amendment does nol contain a statute of limitations, However, l\iRS 608.260 provides, "If any
employer pays an employee a lesser amount than the mininmim Wa-gc prescrii);e.d. by regutation of
{he Labor Commuissioner pursuant to the provisions of NRS 608,250, the employee may, at any
time within 2 years, bring a civil action 1o recover the difference between the amount }‘;aid to the
emplovee and the amount of the minimum wage," Thus; a two-year statute of limitations applies
to Perera's claim, |

In Williams v, Claim Jumper Acguisition Co., Exhibit 4, Judge Tao held that when a
plaintif makes a claim for unpaid minitum wage, NRS 608.260 provides a two-year statute of
limitations, Exhibit 4. Judge Tao sald, "Thus, the legal standard that the plaintiff alleged was

violated is a wage rate established by the Labor Commissionet, not Article XV Section 16 fiself,”
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1 Exhibit 4, p. 9. If o two-year statute of limitations is applied to Perera's minimum wage claim,

2 he can seek unpaid minimum wages only from September 23, 2012 uniil he quit on October 16,
> | 2012 Bahibits.
! V. Perera's Hourly Wage Rate
j Z In 2012 the minimem wage for Nevad.a empioyces to whom qualifying hea]?h benefits
! 4 had been made available by the employer was $7.25 per hour. Exhibit 6, According to Perera's
8 trip sheets which reflect the hours he worked and the pon-tipped wéges he received on a work

9 | week basis, Perera was always pald mote than minimum wage. BExhibit 5. Percra started

10 receiving health insurance from Western Cab on February 1, 2011, Western Cab paid the entire

- 1 premium for Pevera's coverage. Exhibit 5, Therefore, the minimunn wage due him was $7.25 an
* llj hour, From September 23, 2012 through October 15, 2012, Porora was always paid a misimum
:r 14 hourly wage (which did not include tips) of amounts exceeding $7.25 an hour, the applicable
% 15 minimum wage for ths time petiod. Txhibits 5 and 6. Therefore, he fails to state a claim upon
j' 16 which relief can be granted,
5 ?7 Moreover, Perera filed a claim for wages with the Neva&a Labor Commissioner, On
18 November 13, 2012, the Labor Commissioner said, 'fit appca.rs ’;hat you ‘have been paid
" correctly.," Esthibit 5, Perera's wage clatim with the Labor Commissioner was closed on
t 2(; November 23,2012, Exhibit 3.
g o VI The Class Representative
23 NRCP 23(c)(1) provides, “As soon as practicable after the commencement of an action
24 brought as a class action, the court shall determine by order wheflier it is to be so mainfained."

25 NRCP 23 substantially mimics FRCP 23, Therefore, federal court interpretations of FRCP 23
‘ 26
) 27

Ins,, 118 Nev. 46, 53, 38 P.3d 872, 876-77 (2002).
28
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are relevant to this Courl's interpretation of NRCP 23, Executive Management Ltd. v. Ticor Title
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In Vinole v. Countrywide Home Loans, Inc., 571 B.3d 935, 937, 948 (O™ Cir, 2009, the
Ninth Circuit Court of Appeals held tha the class action rule of FRCP 23 did not preclude the
defendant from bringing a preemptive motion to deny certification before the plaintiffs had filed
a motlon for class cerlification. In Finole the plaintiffs sought to represent a proposed class of
current and former Countrywide employees who were employed ag External Home Toan
Consultants, They allsged thal Countrywide misclassified the home loan consulfants as excmpt
auiside sales cmployees and as a result, Counfrywide impermissibly failed to pay premium
overtime and other wages. Id at 937, The Ninth Circnit found that the district court had not
abused its discretion by denying certification under FRCP 23 because individualized
determinations of each employee's work had to be made. Id at 947-48, Herc, individual
determinations of each taxicab driver's houtly wages would have fo be made. Exhibit 5.

The adeguacy of the class representative inquiry under NRCP 23(a)(4) serves to uncover
conflicts of interest between named parties and the class they seek fo represent. Amchem
Products, Inc. v. Windsor, 521 U.S. 591, 623 (1997). The Windsor court held, "[al class
tepresentative must be part of the class and *pessess the same hlter;::st- and suffer the same infury'
as the ciass members.” 14 at 62526, Here, if Perera does not ‘hav.c a milihﬁum wage claim
against Western Cab, he cannot be a ¢lass representative,

In General Telephone Company of the Southwest v, Falcon, 457 U8, 147, 156 (1982},
the United States Supreme Court held that a class representative must be part of the class and
possess the same interest and suffer the same injury as the class members. The court said:

Conceptually, there is a wide gap between (a) an hlividval's claim
that he has been denied a promotion on disciiminatory grounds,
ang his otherwise unsupported allegation that the company has &
policy of discrimination, and (b) the existence of a class of persons
to have suffered the swme injury 4s that individual, such that the
individual's eclaim and the class clabms will share commmon
questions of law or fact and that the individual's claim will be

typical of the class claims. Tor respondent to bridge that gap, he

9
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must prove much more than the validity of his own claim. Even

though ovidence that he was passed over for a promotion when

several less deserving whites were advanced may support the

conclusion that respondent was denied the promotion besause of

his natlonal origin, such evidence would not necessarily justify the

additional inferences (1) that this discriminatory tfreatment is

typical of petitionet's promotion practices, (2) that petitioner’s

promotion practices are motivated by a policy of ethnic

diserimination that pervades petitioner's Irving divigion, or (3) that

thig policy of ethnic discrimination is reflected in petitioner's other

employment practices, such as hiring, in the same way it is

maenifested in the promotion practices. These additional inferences

demonstrate the tenuous character of any presumption that the

class claims are "faitly encompassed" within respondent's claim,
Id at 157-58, Here, Pereta cannot show that he has a minimum wage claim for the time period
covered by the applicable statute of limitations. Furthermore, he cannot show the existence of a
class of taxicab drivers at Westetn Cab who bave not been paid the minimum wage, Western
Cab's taxicab drivers work different hours and earn different amounts of wages. None earn the
same houtly wage. Exhibit 5. Therefore, Perera cancot show that he would be an adeguate class
representative.

In Shuette v. Beqzer Homes Foldings Corp., 121 Nev. 837, 124 P.3d 530 (2005), three
homeowners individually and as proposed class representatives filed a complaint against Beazer
Homes alleging constructional defects fo their homes, 124 P.3d at 534. Although the trial court
certified the case as 4 class action, the Nevada Supreme Court reversed. The Court held, "Class
action suits are designed to allow yepresentatives of a numerous class of similarly situated people
to ste on behalf of that class in oxder to obsain g judgment that will bind all" 4. at 537, The
Courl addressed the adequacy of the representative issue, Relying on the United States Supreme
Court's Windsor decision, the Nevada Supreme Court held that clags members must possess the
same interest and suffer the sume injury as other class members, Id al 539. As a practical
matter, single-family residence constructional defect cases will rarely be appropriate for class

action treatment, said the Cowrt. Id at 542, Since Perera cannot show that he has a minimum

10
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wage claim for the time period covered by the applicable staiute of limitations, he cannot be an

adequate class representative.

VIL  No Common Answers

Pursnant to NRCP 23(b), Petera must show that common questions of law or fact
predominate over individual questions. Perera catnot satisfy tho commonality issue. Each of the

taxicab drivers were employed for different periods of time, worked different hours and carded a

different hourly wage.

In Wal-Mart Stores, Ine, v. Dukes, U8, , 131 8.Ct. 2541 (2011), three female
employees filed a class action Title VII lawsuit against Wal-Mart on behalf of themselves and
about 1.5 million other female employees alleging that Wal-Mart's local managers exercised
their discretion over pay and promotions disproportionately in favor of male employees. 131 3,
Ct, at 2547, The Supreme Court found that the crux of the case was commonality, Id. at 2550,

The Court said:

Comimonality vequires the plaintiff fo dernonstrate that the class
members “have suffered the same injury," . . .. . This does nof
mean merely that they have all suffered a violation of the same
provigion of law. . . . Quite obviously, the mere claim by
employees of the same company that they have suffercd a Title VI
injury, or even a disparate-impact Title VII injuty, gives no cause
to helleve that all their claims can productively be litigated at once
.. .. That cornmon confention, moreovet, must be of such a nature
that it is capable of classwide resolution -- which means fhat
determination of its truth or falsity will resolve an issue fhat is
central o the validity of each one of the claims in ene sireke.

Id. at 2551 (emphasis added}. As the Court pointed out in its earlier Faleon decision;

"What malfers to class certification . . . is not the ralsing of
common ‘questions' - even in droves - but, rather the capacity of a
classwide proceeding to generate common answers apt to drive the
resolution of the Htigation, Dissimilarities within the proposed
class are what have the potential to Impede the generation of
common answers," Nagareda, supra, at 132,

11
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Id at2551n. 5.

The Court found thai the plainitffs could not establish commonality:

Because respondents  provide no  convineing proof of a
companywide discrimitiatory pay and prometion policy, we have
conclnded that they have not established the existence of any
common guestion,

In sum, we agree with Chief Judge Kozinski that the
members of the class:

“held & multitude of different jobs, af different levels of Wal-Mart's
hierarchy, for variable lengths of tims, in 3,400 stores, sprinkled
across 50 states, with a kaleidoscope of supervisors (male and
fernale), subject to a variety of repional policies that all differed
oo Some thrived while others did poorly. They have little in
common bul their gex and this lawsuit," 603 F.3d, at 652
{dissenting opinion),

Id at 2556-57,

The Dukes court also held that at a minimum, elaims for individualized relief like the
backpay at issue in that case did not satisfy FRCP 23(b)2). Id at 2557, The court concluded,
“Similarly, it does not authorize clasgs cerfificaiion when each class member would be entitled to
an indivi&ualized award of monetary damages.® Id Here, any taJ.cicab ar}ver who was not pald
minimum wage during a payroll period would be entitled to an incﬁvidualized .award of monetary
damages. This case cannot be maintained as a class action for the recovery of minimum wage.
The Dukes court found that Trial by Formula was not a'iuthorized by FRCP 23. The Cowt
concluded that & class cammot be cerfified on the premise that Wal-Mart will not be entitled to
litigate statutory defenaes to individual claims. Jd, at 2561,

The Nevada Sopreme Court agrees, The inguiry of predominance is more demanding
than the commonality inquiry and requires that "[tThe importance of common questions nmust
predominate over the importance of questions peculiar {o individual class members” See

Shuette, 121 Nev, at 851, 124 P 3d 530, 540, Plaintiffs, a group of homeowners, filed a class

' 12
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action against a home builder alleging that foundations and conerete slabs in plaintiffs

development wete damaged by expansive soils, 121 Nev. at 843, 124 P,3d 530, 535. The home

builder objected to class action cerfification arguing, in part, that the additional, unrelated

constructional defocts were not common or typical to all residents.

Id  The district cowt

certified the class and the jury found in favor of the plaintiffs. Id, at 845, 124 .3d 530, 536,

On appeal, the Nevada Supreme Court found that class action certification was not

appropriate. In so (inding, the Court focused partly on the predominance prong of NRCP

23(L)Y(3x

Id at 545,

The homeownets' claims fail to satisfy the predominance prong of
NRCP 23(b)(3) because the individual guestions of cause and
sffect are more important than any common questions of exposure,
and they cannot be resolved with generalized proof. As the United
States Supreme Court has explained, a shared cxperience alone
does not justify a class action. Instead, it must be adequately
demongfrated that this exposure was similar, and caused similar
effects, within the class,

With regard fo the alleged comstructional defects for which the
class was certified, the homeowners agserled that all of the houses
suffered from cxposwre to improper design and soil preparation in
light of the nature of the soils on which they wete built. But they
admif that the houses were constructed in different phases, under
diffevent plans, and with at least two separats stab designs, and
they did not show that each of the houses suffered from (he sume
design or constructional flaw or were affected by the expanding
soils in the same way. Further, the record containg evidence
indicating that the houses' underlying soils required different levels
or types of preparation,

According (o the Nevada Supreme Court:

...common questions predominate over individual questions if
they significanily and directly fmpact sach class member's effort Lo
cstablish Hability end entitlement {o relief, and their resolution can
be achieved through generalized proof.

[24 PAd at 540, The Shuette Court reversed the district courls judgment in favor of the

: 13
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plaintitfs and held that class action certification was not warranted, 124 P.3d at 545, Western®
Cab requests that this Court deny certification of the class beeause there is no common guestion
or common answer involved in this cage,
VI Conclusion

Western Cab requests that this Cowrt apply the Thomas v, Nevada Yellow Cﬁb
Corporation decision prospectively from June 26, 2014, tﬁ@ date it was decided by the Nevada
Supreme.Coult If this Court appiies the decision prospectively, then Perera fails to state & olatm
upon which relief can be granted, Perera last worked for Western Cab on October 135, 2012,

Alternatively, if this Court decides to apply the Thomay decision retroactively, then
Wostern Cab requests that the Court hold that a two-year siatute of Hmitations applies to Perera's
minimum wage cfaim, NRS 608.260. Since Perera was always paid minimum wage from
September 23, 2012 thrm‘Jgh October 15, 2012, the last day he worked for Western Cab, Perera
fails to state a claim upon which rellef can be granted. '

Western Cab also requests that this Court deny class cerfification or decertify the class,
Tirst, Perera cannot be a class representative since he does not ilave a minimum wage claim
against Western Cab. Second, Perera cannot show that.z—my corﬁmon ques.ti-mils of law or fact
predominale over individual questions, All of Western Cab's dvivers were employed for
different periods of time, worked different hours and earned a different hourly wage, Therefore,
this Court should deny certification of or decertify the class. Perera has failed to state a claim
H:;
Y
{11!
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upon which relief can be granted and Western Cab is entitled to summary judgment as a malter

of law.,

Respectfully submitted,
LIONEL SAWYER & COLLINS

By: /s/ Malani 1., Kotchka
Malani L. Koichka
Nevada Bar No, 0283
300 South Fourth Street
Suite 1700
Lasg Vegas, Neyada 89101

Attomeys for Defendant
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