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DISTRICT COURT
CLARK COUNTY, NEVADA
LAKSIRI PERERA, Individually and on Case No.: A-14-707425-C
behalf of others similarly situated,
o Dept.: XIV
Plaintiff,
PLAINTIFF’S RESPONSE TO
VS, DEFENDANT’S MOTION FOR
RECONSIDERATION OF THIS
WESTERN CAB COMPANY, COURT’S JUNE 16, 2015
DECISION AND ORDER
Defendant. Date of Hearing: Aug, 5, 2015

Time of Hearing: 9:00 a.m.,

Plaintiff, by and through their attorney, Leon Greenberg Professional
Cotporation, submits this memorandum of points and authorities in response to
defendant’s motion for reconsideration of this Court’s June 16, 2015 Decision and
Order.

MEMORANDUM OF POINTS AND AUTHORITIES
DEFENDANT PROVIDES NO PROPER BASIS FOR RECONSIDERATION

Defendant’s unhappiness with the Court’s June 16, 2015 Decision and
Order is not a basis for the Court to reconsider that Order. Nor is a recent decision
by another trial court judge (Judge Kishner of this Court) disagreeing with the June
16, 2015 Decision and Order provide a basis for reconsideration, Defendant
provides no new evidence or arguments it did not or could not have previously
presented to the Court, Defendant’s motion is fundamentally improper and made

simply to consume plaintiffs’ counsel’s time and show that defendants will “fight
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hard” to obstruct the progress of this litigation,
ARGUMENT

Although no basis is furnished by defendants for the Court to even consider
reviewing its Decision and Order of June 16, 2015, plaintiffs respond to defendant’s
assertions,

1. NEVADA’S RECORD KEEPING STATUTE IS IRRELEVANT

Defendant, citing the two year employee payroll record keeping requirement
of NRS 608.115(3), insist that a two year statute of limitations must be imposed in
this case because an employer following 608.115(3) will not have four years worth
of employee payroll records, That is untrue. While employers may only be
mandated under NRS 608.115(3) to keep employee records for two years there is no
statute prohibiting them from keeping them for much longer periods. Defendants
also fail to advise the Court that the Fair Labor Standards Act requires that they
keep payroll records for a three year period. See, 29 U.S.C. § 211 and 29 CF.R. §
516.5.

As Yellow Cab makes clear the force of the Nevada Constitution displaces
all contrary statutory or other considerations (except obviously other constitutional
concerns). Defendants’ assertions that the statute of limitations in this case should
be two years because a Nevada statute only requires them to keep payroll records
for two years is unsupported and without merit, While defendants, and other
Nevada employers, may be disadvantaged by their failure to maintain employee
records, such considerations are irrelevant, The statute of limitations otherwise
applicable to the plaintiffs’ claims arising under Nevada’s Constitution is not
subject to modification in response to such hypothetical disadvantages that certain
Nevada employers may face. Nor does imposing such a statute of limitations
violate the “due process” rights of the defendant (an assertion that they do not

explain, much less provide any citation in support of).
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II, THERE IS NO SEPARATE “TAXI DRIVER” STATUTE
OF LIMITATIONS CREATED BY THE COURT’S DECISION

All Nevada employees enjoy the minimum wage protections of Nevada’s
Constitution, not just taxi drivers. Indeed, that principle is the foundation of the
Thomas v. Yellow Cab decision, The idea the Court’s June 16, 2015 Order and
Decision will somehow provide inconsistent statutes of limitations, and minimum
wage rights, for Nevada employees is wholly specious. All Nevada employees, not
just taxi drivers, possess a four year statute of limitations for any claims they seek to

bring for minimum wages under Nevada’s Constitution.

I, PLAINTIFFS HAVE NO REMEDY WHATSOEVER UNDER
NRS 608.260, MUCH LESS AN “ADEQUATE REMEDY?”

Defendant distorts the language of Nevada’s Constitution which confers an
“adequate remedy” right upon the plaintiffs to somehow mean the “remedy”
provided for in NRS 608.260. Yet the relevant language from NRS 608.260 states
it is applicable only:

If any employer pays any employee a lesser amount than the
DSt Yo The pyovistons o1 RRS 608350, . (amphasis sddedy.

Plaintiffs possess no rights under NRS 608.250 or any regulations issued by
the Labor Comimissioner, Accordingly, NRS 608.260, which by its express
language only provides a remedy for rights conferred by NRS 608.250 or the Labor
Commissioner’s regulations issued thereunder, is inapplicable to the plaintiffs’
claims, Nor could such a remedy be “adequate” as the “right” asserted is one that is
from the constitution, not from NRS 608.250 or any other statute. Accordingly, as
the Court correctly ruled, the proper statute of limitations for a “remedy” of a
violation of that “right” is four years, as per NRS 11.220.

IV. THE COURT HAS ALREADY PROPERLY CONSIDERED
THE OTHER DECISIONS ON THIS ISSUE

A,  The new decision provided by defendants is incorrect
and provides no new analysis or authority.

The Franklin decision simply adopts, without substantive explanation or

3.
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citation to any proper authority, defendants’ arguments. It ignores the express
language of NRS 608.260 stating it only applies to claims arising under NRS
608.250 or regulations issued under that statute, It converts NRS 608.260 into a
statute of limitations for “all” claims for “minimum wages™ of whatever nature even
though language of NRS 608.250 clearly does not allow that application. Indeed,
Judge Jones of the federal district court, in the recent in Sheffer v. US Airways, Inc.,
2015 WL 345192 (D. Nev. 2015, 15-CV-204, 6/1/15) , discussed infia, expressty
recognized the same, Similarly, with all due respect to Judge Kishner, the finding in
Franklin that a two year statuté of limitations is mandated by the two year
mandatory record keeping requirement of NRS 608.115 as a matter of “sound public
policy” is improper, Franklin cites no support for that conclusion and while Judge
Kishner may believe that would be a good policy, such policy decisions are not
properly made by this Coutt.
B. ;l;lhg other decisions 'd.efend.ant religs upon do not sggpf)rt
eir claims and their holdings were properly considered
and rejected by this Court.
Judge Jones of the federal district court, in Sheffer v. US Airways, Inc., 2015
WL 345192 (D. Nev. 2015, 15-CV-204, 6/1/15) also agrees that NRS 608.260

cannot govern the statute of limitations for Nevada constitutional minimum wage

claims;

NRS 608.260 creates a private right of action to enforce the minimum
wages administratively set by the Labor Commissionet under NRS
608.250, and the limitations period for such a claim is two years, See
Nev.Rev.Stat. § 608.260. Plaintiff has brought no claim yndet NRS
608.250, but under Section 16 gof Nevada’s Constitution], Indeed,
Section 16 supersedes NRS 608.250 as to any inconsistency, and the
specific minimum wages provided by Section 16 are inconsistent with

RS 608.250's grant of power to the Labor Commissioner to
establish the minimum wage, See, Thomas v. Nev. Yellow Cab Corp.,
327 P.3d 518, 520-22 (Nev.2014),

Judge Jones, based upon the inapplicability of NRS 608.260 to Nevada
constitutional minimum wage claims, found the default three year statute of
limitations applied to all claims arising under a statute, NRS 11,190(3)(a), applies to

such claims, He does not discuss why the four year NRS 11.220 “catch all” statute

4.
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of limitations is not applicable to constitutional claims and that point was not raised

to him in Sheffer,

2, Four of the decisions relied upon by defendants
reach summary conclusions or did not even purport
to resolve the merits of the statute of limitations issue,

Defendants urge the Court to incorrectly assume that Rivera v. Peri & Sons,
735 F3d 892 (9" Cir, 2013) affirmed a district court finding, on the merits, that NRS
608,260 provides the statute of limitations for minimum wage claims arising under
Nevada’s Constitution. That is untrue, as the defendant in Rivera simply asserted
that to be so and the plaintiffs never contested that assertion and waived their right
to present any contrary argument to the Ninth Circuit:

“Peri & Sons cleatly argued to the district court that the two-year statute of

limitations applies fo the farmworkers' state constitutional claims, Instead of

arguing in favor of a four-year statute of limitations, the farmworkets

merely contended that the issue should not be resolved on a motion to

dismiss, a contention we have already rejected, The farmwotkers' failure to

raise the argument below constitutes a waiver,” 735 F.3d at 902,
It should also be observed that the District Court Judge in Rivera was Judge Jones
who, in Sheffer, discussed supra, has now expressly held that a two year statute of
limitations does not, and cannot, apply to minimum wage claims arising under
Nevada’s Constitution,

The decision in McDonagh v. Harrahs's Las Vegas, Inc., 2014 U.S. Dist
Lexis 82290 (13-CV-1744, 6/17/14), as in Rivera, never reached the issue of
whether the four year “catch all” statute of limitations of NRS 11.220 applies to a
Nevada Constitutional minimum wage claim. Rather, without discussion, it rejected
the argument that the six year written contract statute of limitations of NRS
11.190(1)(b) applied to such claims and, without considering the relevancy of the
constitutional nature of those claims, found the two year statute of limitations of
NRS 608.260 to control, Similarly, the decisions in Tyus v. Wendy's of Las Vegas
(Bx. “5” of the moving papers) and Golden v. Sun Cab, Inc,. (Ex. “7” of the moving

papers) provide no guidance,
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Tyus incorrectly attributes Rivera as having made an actual determination of
the merits of applying NRS 608,260 when it did nothing of the sort (it simply
adopted such unopposed assertions and then found on appeal all contrary arguments
had been waived). While Tyus does acknowledge that plaintiff had argued for
application of the four year statute of limitations specified by NRS 11.220, it rests
its decision on a finding that there was no “implied repeal” of NRS 608.260. In
doing so it ignored what was aptly understood by Judge Jones in Sheffer: that NRS
608.260 is irrelevant to claims being made under Nevada’s Constitution and not
under NRS 608.250, The decision in Golden is not actually a decision but only a
tentative ruling by Judge Ellsworth who has yet to make any final decision.

3, The one detailed decision relied upon by defendants,

Williams, makes illogical and contradictory findings
and the Nevada Supreme Court has directed an
answer to a mandamus petition seeking its reversal.

Williams v. Claim Jumper Acquisition Co. (Ex. “6” moving papers) holds
that a legislative structure, NRS 608.260, converts a claim under Nevada’s

Constitution into a claim under NRS 608,250, with all of the attendant limitations

the legislature has placed on such claims:
Accordingly, a claim alleging that an employce has been illegally
aid less than the effective minimum wage rate [specified l%y
evada’s Constitution] is a claim that alleges a violation of the rates
established by the Labor Commissioner, not a claim that alleges a
violation of the rates set forth in the Minimum Wage Amendment,
Thus, the Plaintiffs’ claim in this case, although styled as a violation
of Article IV, Section 16, actually appears to allege a violation arising
under NRS 608,260, Such a claim is governed by the two-year
statutory period set forth in NRS 608.260. Williams, p. 10., § 15,
This holding rests upon two clearly erroneous findings; (1) That a claim for
unpaid minimum wages under Nevada’s Constitution “alleges a violation of the
rates established by the Labor Commissioner” and (2) That such a claim for a
“violation of the rates established by the Labor Commissioner” is within the
purview of NRS 608.260.
The two year statute of limitations imposed by NRS 608.260 only applies to

wage rates set by the Labor Commissioner “pursuant to the provisions of NRS

-6-
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608.250.” The wage rate (the Nevada Constitutional minimum hourly wage
amount) that Williams found was “established by the Labor Commissioner” was not
so “established” pursuant to NRS 608.250." Indeed, as the Williams decision
acknowledges, the “wage rates” it finds were “established” by the Nevada Labor
Commissioner were so established “pursuant” to the express dictates of Nevada’s

Constitution and not NRS 608,250,

The deviations from sound logic taken by Williams are manifest, as it makes
clear in paragraphs § 11-12;

On its face, the Minimum Wage Amendment does not merely establisha
straightforward uniform minimum wage rate to be paid to every employee in
Nevada at all times. Rather, the Minimum Wage Amendment sets a specific
floor and then expressly requires the Governor (through the state Labor
Commissioner) to adjust the rate periodically as follows:

These rates of wages shall be adjusted by the amount of increases in
the federal minimum wage over $5,15 per hour, or, if greater, by the
cumulative increase in the cost of living. The cost of living increase
shall be measured by the percentage increase as of December 31 in
any year over the level as of December 31, 2004 of the Consumer
Price Index (All Urban Consumers, U.S, City Average) as published
by the Bureau of Labor Statistics, U.S. Depattment of Labor or the
successor index or federal agenc?r. No CPI adjustment for any
one-year period may be greater than 3%. The Governor or the State

"' NRS 608.250(1) states: “Except as otherwise provided in this section, the
Labor Commissioner shall, in accordance with federal law, establish by regulation
the minimum wage which may be paid to employees in private employment within
the State. The Labor Commissioner shall prescribe increases in the minimum wage
in accordance with those prescribed by federal law, unless the Labor Commissioner
determines that those increases are contrary to the public interest,” It directs the
Labor Commissioner to make minimum wage determinations “in accordance with
federal law.” It does not authorize the Labor Commissioner to make minium wage
determinations on any other basis, much less based upon Nevada’s Constitution,

2 See, § 12 of Williams, 1. 11-15: “In other words, the ‘cause-in-fact’ of any
such claim [for minimum wages imposed by Nevada’s Constitution] is not that the
employee has not been paid the particular dollar amount set forth in the Minimum
Wage Amendment, but that he has not been paid the wage rate set forth in the
periodic bulletins issued by the Labor Commissioner pursuant to the Minimum
Wage Amendment,” (Emphasis provided).

-
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O Yo nnmouning the adustcd aich. which shall take Sifeat the
following July 1.

Thus, the effective minimum wage rate in Nevada is not merely what is

Fate sct by the Labor Commissioner bascd pavialy ubon data from thell.s,

%@%thtmgnt of Labor. P P

The foregoing section of Williams contains two remarkable, and completely
erroneous, conclusions that have no support in the excerpted text of Nevada’s
Constitution: (1) That the Nevada’s Constitution “requires the Governor (through
the state Labor Commissioner)” to “adjust” the minimum wage rate and (2) that the
minimum hourly wage required by the Nevada Constitution “is expressly defined as
a wage rate set by the Labor Commissioner,”

Nowhere does the Nevada Constitution mention the Labor Commissioner.
Williams offers no explanation of how the minimum wage required by the Nevada
Constitution can be “expressly defined” as one “set” by a person (the Labor
Commissioner) who is never mentioned in the Constitution. Nor does the Nevada
Constitution direct that the Governor or the Labor Commissioner “adjust” the
minimum wage rate. It commands the Governor or “the State agency designated by
the Governor” to “publish a bulletin by April 1 of each year announcing the
adjusted rates.”

The “adjusted rates” that the Governor or their designee must “publish” and
“announce” are specified in the Constitution, They are not “defined” or “set” by the
Governor, the Labor Commissioner, or any state official. Williams’ finding that the
Nevada Constitution does not “establish a straightforward uniform minimum wage
rate” but “sets a specific floor and then expressly requires the Governor (through the
state Labor Commissioner) to adjust the rate periodically” is without any basis.
Such holding ignores the Nevada Constitution’s language and reads into the Nevada
Constitution non-existent text and completely absent meanings.

The houtly minimum wage rate established by the Nevada Constitution is,

contrary to Williams's finding, completely “straightforward.” It is an exact wage

8-
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rate created by referencing the Consumer Price Index and a maximum yearly
increase of 3% and that automatically becomes effective on July 1% of every year as
a matter of law without any action by any state official. The Governor (either
personally or through his designee) is charged with the non-discretionaty duty of
“publishing” that rate and has no control over that rate and wholly lacks any ability
to “set” or change that rate. If the Governor neglected his Constitutional obligation
to publish such rate it would still be the supreme law of Nevada and easily
ascertainable by any interested patty or Coutt.

Williams s holding is logically impossible, It determines that the minimum
wage ‘“rate” set by the Labor Commissioner is “pursuant to the Minimum Wage
Amendment” which means it cannot be a rate set “pursuant to NRS 608.250” and
within the scope of NRS 608.260. Yet it inexplicably also holds that such “rate” is,
contrary to its own finding about its origins, within the scope of NRS 608.260.
Williams makes no attempt to reconcile these incompatible findings and such
findings are irreconcilable,

The Nevada Supreme Court also took the highly unusual step in Williams of
directing an answer to the plaintiff’s petition for a writ of mandamus and assigning
it to the court’s en banc track where it is currently awaiting the assignment of a date
for oral argument. The vast majority of petitions to the Nevada Supreme Court are
dismissed outright, without any answer directed, but of those to which an answer is
directed more are granted than denied,® Such circumstances must, at a minimum,

cast strong doubt on the correctness of the decision in Williams and requires this

* In the year ending 2014, the Nevada Supreme Court statistics, available at
its website, indicates 257 original proceeding petitions were denied outright without
an answer and 56 such petitions were subject to consideration upon a directed
answer (over 82% of all petitions were disposed of without an answer being
required), Of those petitions resolved after an answer, 35 (62.5%) were granted in
whole or in part, These statistics are for all original petition proceedings, not just
writs of mandamus.

9-
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Court to be sure it independently scrutinizes the statute of limitations issue.
CONCLUSION

Wherefore, for all the foregoing reasons, the defendant’s motion should be

denied in its entirety.
Dated: July 20, 2015

Respectfully submitted,

/s/ Leon Greenberg

Leon Greenber
A Professional s
2965 S, Jones Blvd., Suite E-3
Las Vegas, Nevada 89146
(702) 383-6085

Attorney for Plaintiffs

-10-

% Esq. (Bar # 8094)
otporation
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CERTIFICATE OF SERVICE
The undersigned certifies that on July 20, 2015, she served the within:

PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION
FOR RECONSIDERATION OF THIS COURT’S JUNE

16, 2015 DECISION AND ORDER,

by court electronic service:

TO:

Malani Kotchka

HEJMANOWSKI & MCCREA LLC
520 8. 4" St., Suite 320

Las Vegas, NV 89101

/s/ Sydney Saucier
Sydney Saucier
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HEJMANOW!?K! & McCREA e
520 6QUTH FOURTH STREET
SUITE 320

LAz Vegas,
NEVADA 89101
T02,834.8777

Electronically Filed
03/09/2015 02:29:48 PM

SUPP Q@Xa . W
MALANI L. KOTCHKA %

Nevada Bar No. 283 CLERK OF THE COURT
mlk@hmlawlv.com

HEIMANOWSKI & McCREA LLC

520 South Fourth Street, Suite 320

Las Vegas, NV 89101

Telephone: (702) 834-8777

Facsimile; (702) 834-5262

Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY,NEVADA

LAXSIRI PERERA, )
) Case No. A-14-707425-C

Plaintiff,
Dept.: VII

v,
WESTERN CAB COMPANY,
Defendant,

)
|
) DEFENDANT’S FIRST
) SUPPLEMENT TO REPLY TO
) PLAINTIFF’S RESPONSLE AND
) SUPPLEMENT TO HIS RESPONSE
) TO DEFENDANT’S MOTION TO
)} DISMISS

AND
g OPPOSITION TO PLAINTIFE’S
) COUNTER-MOTION TO AMEND
) COMPLAINT AND CONDUCT
) DISCOVERY UNDER NRCP RULE
)
)
)
)
)
)

s6()

Date of Hearing: 03/12/15
Time of Hearing; 9:00 a.m.

Defendant Westetn Cab Company hereby submits its First Supplement to advise the Court
of a newly issued decision by Judge Bare in Department 32 holding that a two-year statute of
limitations applies to claims for unpaid minimum wages under Nevada’s Constitution. Contrary to
Judge Williams® decision of February 23, 2015, Judge Bare’s decision of March 5, 2015, held that
the two-year statute of limitations in NRS 608,260 “was the applicable statute of limitations relevant
to actions by employees to recover the difference between the minimum wage and the amount

paid.” Exhibit 14,

Page 1 of 3
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To date, Judge Tao, Judge Ellsworth and Judge Bate have held that the two-year stafute of

limitations applies, Only Judge Williams has held that a four-year statute of limitations applies,

HEJMANOWSKI & McCREA LLC

4
5
6 1
By:__/s/ Malani L. Kotchka
7 Malani L. Kotchka
Nevada Bar No, 283
520 South Fourth Street, Suite 320

8
Las Vegas, NV 89101

Attorneys for Defendant

27
28

HEJM/\NOVOVSW & McCREA e
i ¢
§20 SDUT;(UP;%;JRZT&i STREET
by o
LA VEAS, Page 20f3

NevapA 83101
702,634.8777
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HFJW\NOWSKI & MCCREA g
520 BOUTH F;OURTH STREET

NEVADA 6910!

T02.834.8777

CERTIFICATE OF SERVICE

Pursuant to Administrative Order 14-2, the undersigned hereby certifies that a true and
correct copy of DEFENDANT’S FIRST SUPPLEMENT TO REPLY TO PLAINTIFI®S
RESPONSE AND SUPPLEMENT TO HIS RESPONSE TO DEFENDANT’S
MOTION TO DISMISS AND OPPOSITION TO PLAINTIFF’S COUNTER-MOTION
TO AMEND COMPLAINT AND CONDUCT DISCOVERY UNDER NRCP RULE
56(f) was electronically served via the Eighth Judicial District Court’s ECF System on thig 9th

day of March, 2015, to the following:

Leon Greenberg, Esq.
2965 S. Jones Blvd,
Suite E4

Las Vegas, NV 89146

Attorney for Plaintiff

’7%&74&” / ANz

An Efnployee of Hejmanowski & McCrea LLC

Page 3 of 3
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ORDR
RICK D, ROSKELLEY, BSQ., Bar #3192 W.@ b Slasrn

ROGER L, GRANDGENETT II, ESQ,, Bar # 6323

MONTGOMERY Y, PAEK, ESQ,, Bar # 10176 GLERK OF THE GOURT
KATIE B, BLAKEY, ESQ,, Bar # 12701

LITTLER MENDELSON, P.C,

3960 Howard Hughes Patkway

Suite 300

Las Vegas, NV 89169-5937

Telephone;  702.862,8800

Fax No.: 702.862,8811

Attorneys for Defendant
TERRIBLE HERBST, INC,

DISTRICT COURT
CLARK COUNTY, NEVADA

DEBORAH PERRY, an individual, on
behalf of herself and all similarly-situated
individuals, Case No. A-14-704428-C
Plaintiff, Dept, No, XXX1I
VS, ORDIER GRANTING DEFENDANT’S
MOTION FOR JUDGMENT ON THE
TERRIBLE HERBST, INC,, a Nevada PLEADINGS PURSUANT TO NRCP 12(C)
corporation, d/b/a TERRIBLE HERBST; WITH RESPECT TO ALL CLAIMS FOR
and DOES 1 through 100, {nclusive, DAMAGES OUTSIDE THE TWO-YEAR
STATUTE OF LIMITATIONS AND ALL
Defendant, CLAIMS BY PLAINTIFF PERRY AND
DENYING PLAINTIFFS’
COUNTERMOTION FOR SUMMARY
JUDGEMNT

On September 26, 2014, Defendant TERRIBLE HERBST, INC.’S (“Terrible Herbst” or
“Defendant”), filed its Motion for Judgment on the Pleadings Pursuant to NRCP 12(c) with Respect
to Alf Claims for Damages Outside the Two-Year Statute of Limitations and All Claims by Plaintiff
Perry, In response, on October 13, 2014, Plaintiffs filed their Opposition to Defendant's Motion For
Judgment On The Pleadings Re Claims Prior To Two Years Before Filing and Plaintiffs'
Countermotion For Partial Summary Judgment Re Limitation Of The Action, On December 16,
2014, at 10:30 aan, the Court heard oral arguments on the competing motions and determined that

the two year statute of limitaiion in NRS 608,260 was the applicable statute of limitations,
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After colloquy regarding whether there was a discovery allowance applicable to each party

individually, the Court continued the matter and allowed supplemental briefing, On January 9, 2015,

Plaintiffs filed their supplemental briefing, Defendant responded on Janvary 23, 2015 and Plaintiffs

replied on January 30, 2015, The Court heard oral arguments regarding the supplemental briefing
on February 10, 2015, and based on the pleadings and papers filed therein, the Court maintained its
priar decision that the two year statute of Hmitation in NRS 608.260 was the applicable statute of
limitations relevant to actions by employees to recaver the difference between the minimum wage
and the amount paid,

IT IS THEREFORE ORDERED that Defendant’s Motion for Judgment on the Pleadings
Pursuant o NRCP 12(c) with Respect to All Claims for Damages Outside the Two-Year Statute of
Limitations and All Claims by Plaintiff Perry is GRANTED,

IT IS FURTHER ORDERED that all claims for back pay outside the two-year statute of
limitations, incl‘uding the sole claim asserted by Plaintiff Deborah Perry, in Plaintiffs’ First Amended
Class Action Complaint, are DISMISSED,

IT IS FURTHER ORDERED that Plaintiffs' Countermotion For Partial Summary Judgment
Re Limitation Of The Action is DENIED.

%&/ , 2015,

DATED this z day of

HON.ROB 'BARE
DISTRICT COURT JUDGE

Respectfully submitted by: ROB BARE

JUDGE, DISTRICT COURT, DEPARTMENT 42
By: I&a %

RICK D, ROSKEJLEY, ESQ,
ROGERL, G GENETT II, ESQ,
MONTGOMERY Y. PAEK, ESQ,
KATIE B. BLAKEY, ESQ,

Attorneys for Defendant
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From: Teri Willlams

Sent: Tuesday, March 31, 2015 8:20 AM

To: Teri Williams

Subject: Immediate Release: Nevada minimum wage and datly overtime rates remain unchanged for
2015

Carson City, Nevada 89701

State of Nevada Department of Business & Industry

Bruce Broslow, Director
901 S. Stewart Street, Sulte 100

Phone {775)684-2996 | Fax (702) 684-2998

For Immediate Release: March 31, 2015
Contact: Rosalind Hoopet, (775) 687-4850

Nevada’s minimum wage and daily overtime rates remain unchanged for 2015

Carson City, NV — The Office of the Labor Commissioner today released the annual bulletins
for Nevada®’s minimum wage and daily overtime requirements that will take effect July 1, 2015.

The 2006 Minimum Wage Amendment to the Nevada Constitution requires the minimum wage
to be recalculated and adjusted each year based on increases in the federal minimum wage, or, if

greater, by the cumulative increase in the cost of living,

The rates will remain unchanged from the previous year, The minimum wage for employees who
receive qualified health benefits from their employers will remain at $7.25 per hour; the

minimum wage for employees who do not receive health benefits will remain at $8.25 per hour.

The rate for daily overtime will also remain the same. Employees who receive qualified health
benefits from their employer and earn less than $10.875 per hour, and employees earning less
than $12.375 per hour who do not receive qualified health benefits must be paid overtime
whenever they work more than 8 hours in a 24-hour period. Nevada is one of a few states with a
daily overtime requirement in addition to the requirement to pay overtime for more than 40 hours
in a workweek, Employees that are exempt from overtime under Nevada state law are not subject

to these requirements,
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Additional information regarding the minimum wage and daily overtime rates is available from
the Office of the Labor Commissioner at: (702) 486-2650 in Las Vegas or (775) 687-4850 in
Carson City, The Annual Bulletins containing the rates are available online from the Office of
the Labor Commissioner’s website at www.laborcommissioner.com ot in hard copy form by

request to the Office of the Labor Commissionet,

About the Office of the Labor Commissioner

The Office of the Labor Commissioner Is a division of the Department of Business and Industry. The
Labor Commissioner strives to ensure that all workers are treated fairly under the law by investigating
complaints of non-payment of wages, State minimum wage, overtime, and prevailing wage disputes.
The office also monitors youth employment standards, including work hours and safe, non-hazardous
working conditions,

H#HH##
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Electronically Filed
08/24/2015 03:45.38 PM

1 || ORDR % N

JEFFERY A.o BENDAVID, ESQ: CLERK OF THE COURT
2 {I'Nevada Bar No. 6220 .
3 MORAN BRANDON BENDAVID MORAN
630 South 4" Street .
4 | Las Vegas, Nevada 89101
(702) 384-8424

GREGORY J, KAMER, ESQ.

6 || Nevada Bar No, 0270 -

7 BRYAN J, COHEN, ESQ..
Nevada Bar No. 8033

g || KAMER ZUCKER ABBOTT

3000 W. Charleston Blvd,, #3

9 || Las Vegas, Nevada 89102

(702) 259-8640

101 drtorneys for Defendant

1 . DISTRICT COURT
CLARK COUNTY, NEVADA
Case No.: A-12-668502-C

Barbara Gilmour, individually and on

14| Behalf of all others similarly situated
Dept.No.: I

15 Plaintiff,

18 | DESERT CAB, INC,,*

)

)

)

)

)

)

17 |l vs. )
) )

g

Defendant, )
)

21 ORDER GRANTING IN PART AND STAYING IN PART DEFENDANT,
DESERT CAR, INC.’S MOTION TO DISMISS PLAINTIFY’S FIRST “CLAIMS”
22 ' FOR RELIEF

23 AND/OR MOTION TO STRIKE PLAINTIFE’S FIRST CLAIM FOR RELIEF
AND/OR PRAYER FOR PUNITIVE DAMAGES AND PRAYER FOR
4 INJUNCTIVE AND EQUITABLE RELIEF

24
AND
23 DENYING PLAINTIFF'S BARBARA GILMOUR’S COUNTERMOTION FOR
2% DISCOVERY UNDER N.R.C.P. 56
VB 7
BM ©
BB ERRY
630 Soutk 47r STRBET
LAS VEGAS, NEVADA 89101
PHONE:(702) 384-8424

Faox: (702} 384-6368 Page 1 of 5
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I Defendant, DESERT CAB, INC.'s Motion to Dismiss Plaintiff, BARBARA
2 || GILMOUR's, individually and on behalf of all other similatly situated (collectively, the

3 “Plaintiff”) First “Claims” for Relief pursuant to Nevada Rule of Civil Procedurs

4 ’
(“NR.C.P.”) 12(b)(5), and/or Defendant’s Motion to Strike Plaintiff, *s Fitst Clalm for

5

y Relief and/or Prayer for Punitive Damages and Prayer Injunctive and Equitable Relief

. Pursuant to N.R.C.P. 12(f), and Plaintiff’s Countermotion for Discovery Under N.R.C.P.

56(f) having come regularly.for hearing on Wednesday, July 22, 2015, at 09:00 a.m., in
g || Department III of the ébov&entitled Court, the Honorable Douglas W, Herndon presiding,
10 1ILEON GREENBERG, ESQ,, having appeated on behalf of Plaintiff and JEFFERY A.
"' | BENDAVID, BSQ,, of MORAN BRANDON BENDAVID MORAN, having appeared on

behalf of Defendant.
13
1 The Court having considered the pleadings and papers filed herein, the arguments of
15 |} counsel, and all other evidence presented HEREBY GRANTS IN PART AND STAYS

16 || INPART Defendant’s Motion to Dismiss Plaintiff, BARBARA GILMOUR’s, individually
17 || and on behalf of all other similarly situated (collectively, the “Plaintiff) First “Claims” for
'8 || Relief pursuant to Nevada Rule of Civil Procedure (“N.R.C.P.%) 12(6)(5), and/or

Defendant’s Motjon to Strike Plaintiff, 's First Claim for Relief and/or Prayer for Punitive

20

Damages and Prayer Injunctive and Equitable Relief Pursuant to N.R.C.P, 12(f), HERERY
21
2 DENIES Plaintiff’s Countermotion for Discovery Under N.R.C.P, 56(f), and FINDS,
93 || CONCLUDES, AND'ORDERS as follows:
24 THE COURT FINDS that the Nevada Supreme Court’s decision in Thomas v.

% || Yeliow Cab Corp., 130 Nev. Adv. 52, 327 P.3d 518 (2014), did pot implicitly repeal NRS
26

MB 27
BM 28

MORAN BRANDON
BENDAVIO MORAN
ATTORIEYE AY LAW

608.260.

630 SOUTH 4TH STREET

LAS VEGAS, Nevaoa 89101
PHONE:{702} 384-9424 .
Fa: (702) 3846568 Page 2 of 5
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ORAN BRANDON
ENDAVIO MORAN
ATTOANEYS AT CAW
630 SouTH 4TH STReET
Las Vegas, NEVADA 89101
PHONE1(702) 3848424
Fax: (702) 384-6368

THE COURT FURTHER FINDS that NRS 608.260 is an “available” and
“appropriate” remedy available to an “employee” to rectify an alleged violation of

Nevada’s Minimum Wage Afnendment,

THE COURT THEREFORE CONCLUDES that Plaintiff's First Claim for
Relief is subject to the two (2) year statute of limitation exptessly provided in NRS 608.260
since NRS 608.260 is an “‘available” and “approptiate” refnédy available to Plaintiff to

rectify Defendant’s alleged violation of Nevada's Minimum Wage Amendment,

THE COURT HEREBY ORDERS that Plaintiff's Fiyst Claim for Relief is
dismissed with prefudice but only to the extent Plaintiff’s claim for unpaid minimum wage
is barred by the applicable tx;vo (2) year statute of limitation provided in NRS 608.260.

THE COURT. FURTHER FINDS that to the extent any allegations in Plaintiff’s
First Claim for Relief are intended to be construed, or could be construed, as a claim for
Converslon, the Plaintiff has failed to state a claim for relief for Conversion under Nevada

law upon which relief may be granted.

THE COURT HEREBY ORDERS Plaintiff’s allegations, to the extent they are
intended to be construed, ot could be construed, as involving Defendant’s alleged
Conversion of Plaintiff’s personal property ave dismissed with prejudice and struck from
Plaintiff’s First and Second Claims for Relief since Plaintiff has failed to state a claim for

Conversion upon which relief may be granted.

THE COURT FURTHER FINDS that the issue of whether Plaintiff’s prayer for
injunctive/equitable relief should be struck from Plaintiff’s First Amended Complaint is an
issue better suited for consideration at the time Plaintiff seeks to certify her class of similarly

situated individuals,

Page 3 of 5
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MORAN BRANDON
BENDAVIO MORAN
ATTORKEYS AT (AW

530 SOUTH 4TH STREET
LAS VEGAS, Nevana 89101
PRONE,(702) 384-8424
Pax; (702) 3846568

THE COURT THEREFORE ORDERS that Defendant’s' Motion to Strike
Plaintiff's Prayer for Injunctive Relief is stayed until such time as Plaintiff moves to certify

her class of similarly situated individuals.

THE COURT FURTHER FINDS that NRS 42.005 provides that & plaintiff only
may obtain an award of exemplary and punitive damages in an action for the breach of an

obligation not arising from a contraot,

THE COURT FURTHER FINDS that Sprouse v. Wentz, 105 Nev, 597, 603, 181
P.2d 1136, 1139 (1989), requires that an award of exemplary or punitive damages pursuant
to NRS 42.005 must be based upon a cause of action sounding in tort and not based on a

sontract theory,

THE COURT FURTHER FINDS that Plaintiff's claims ate based on Defendant’s
alleged failure to pay Plaintiff Nevada’s minimum wage while working as emplayees of

Defendant and/or at the time of each PlaintifP’s resignation, termination, or discharge.

THE COURT FURTHER FINDS that none of Plaintiff’s claims as alleged in

Plaintiff’s First Amended Complaint sound in tort.

THE COURT THEREFORE ORDERS that Plaintiff's prayer for punitive

damages is hereby struck from Plaintiff’s First Amended Complaint.
n
I
W
n

M
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MORAN BRANBON
BENDAVID MOBAN
ATTORHEYS AT LAV

630 SouTH ATH STREET
Las VEGAS, NevADA BS1D1
PHONELT02) 3848424
Fax: {702) 3846568

THE COURT FURTHER ORDERS that since the Court has Granted Defendant’s

Motion to Strike Defendant’s Prayer for Punitive Damages, Plaintiff’s Countermotion for

Discovery Under N.R.C.P. Sé(ﬁ is denied as moot,

IT IS SO ORDERED this_[ ¥ day of August, 2015.

Submitted by,
KAME ABROTT
B N‘“.; [ gr—
GORY J. KAMER, ESQ.

Nevada Bar No, 0270
BRYAN J, COHEN, ESQ.
Nevada Bar No. 8033

3000 W, Charleston Blvd., #3
Las Vegas, Nevada 89102
(702) 259-8640

MORAN BRANDTN BENDAVID MORAN

JEFFERY A, BERDAVID, ESQ,
Nevada Bar No, 6220

630 South 4" Street

Las Vegas, Nevada 89101

(702) 384.8424

Attorneys for Defendant

Approved as to form By:
LEON GREENBERG PROFESSIONAL CORPORATION

LEON GREENBERG, ESQ.
Nevada Bar No. 8094

DANA SNIEGOCKI, ESQ.
Nevada Bar No, 11715

2965 South Jones Blvd,-Suite E3
Las Vegas, NV §9146

(702) 383-6085

Altorneys for Plaintiff
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JIMLQIBBONS
CYOVERNOR

Oier etk Dty Merih Creson Stieat
Sorson Cily, Mowdia PUFO 1
Oleas. {775 884 8870
Fax N (770108 5083

Bifice of the Gouerimy

Michael Tanchek
Labor Comymissioner
675 Fairview Drive, Suite

Carson City, Nevada 89701-5474

RE: Agency Designation

Dear Mr, Tanchek,

March 28, 2007

Pursuant to the Nevada Constitution Article 15, Section 16, I hereby designate the
Depnitiment of Business and Industry, Office of Labor Commission as the agency
designated to determine any adjustments to the minimum wage and to publish a bulletin
by April 1 of each year announcing the adjusted minimum wage rates, which shall take

effect the following July 1,

JAG/ke

ISR RN

Sincerely,

IM GIBBONS

Governor

Rl
MAR 2 9 2007

NEVADA
LABOR COMMISSIONER-GC

(o key <3

000457




APPENDIX 17

APPENDIX 17




RULES TO BE OBSERVED BY EMPLOYERS

EVERY EMPLOYER SHALL POST AND KEER CONSPICUOUSLY POSTED IN OR ABQUT TUE
PREMISES WHEREIN ANY EMPLOYEE I8 EMPLOYED THIS ABSTRACT OF THE
NEVADA WAGE AND HOUR LAWS (MRS 603}

PLEASE NOTE: Bvery poisen, finu, aszosiaion of corpomtion, v any ateas, sorviny, einployes orofficerof any stch fitoy, astodration ar corporation,
vinfating sy of thegep i3 guitiy ofa

The legislature hereby finds and decleres that the health and welfare of workers and the employment of persons in private cnterprises in ihis state
are of concern {0 (he state and the health and welfars of persons required to carn their livings by their own endeavors requirs certain safeguards a5
10 hours of service, working conditions and comnpensatiott therefor.

1. Discharge of employee: Immediate payient. Whencver an employer discharges an employes, the wages and compensation eamed and wnpaid at the sine of
stioh discharge shall become dus and payable intnediately.

2. Quiting emplayes: Whentver un cinployec resigns or quits his employinent, the wages and compensation eamed and nopald al the time of his sesignalion o
quilting must be pald no lafer than the day on which he would have regilarly been paid os 7 days afler he reslgns or quits, whichever Is eatlier,

3. Anempleyer shall uot ernploy an cmplayee for a continuons period of 8 fiours without pennitiing the employee to have a meal perdod of ut keast one-Tal€ houss
No perlod of fess than 30 minntes inteaupts a conlinuovs perfod of svork,

4, Every employur shafl authorize and pemiit covered employees lo fake rest periads, whioly, insofar as practicable, shall be in the middle of each work period.
The dutatlon of the rest periods shall be based on Uhe total hours worked dafly at the rate of 10 ndnutes for each 4 hours of major finction theveof, Auihorized sest
pesiods shall be comted as honrs worked, for which there shatl be no deduction from wages.

5. Effective Inly 1, 2007 cach employer shall pay & wage fo each ewmiployes of not 1ess than $5.30 per hour worked i( the employer provides healih benefits,
or §6.33 per hour if the employer dozs not provide health benefits, Offering health benelits means making health lnsutance avallable to the crmployee for the

playee and the employea's dependents at & total cost (v the auployes for premiving of nof more thay §0 percent of the etployce’s gross taxable income
from the employer. Tips or grafmues reccived by employncs shiall not be credited as being any pact of ot offset against the wage mies required by this section,
An employer shall not dischiarge, reditee the compensntion of or othenwlse diserminate apalist any employce for using any elyit remedies 1o enforee this
seation ac otherwiss asserting bis ot hex dights wider (s sestion.

6, A parfof wages ot compcnse(ionmoy, ifmutually ayreed npon by an eniployee and etnployer in the contract of emplayment, conslst of meals, In no aso shall
Uic vatue of the meals d by such emplayee be computed or valued at more than 35 ceits for cach breskfast actually consumed, 45 cents for euch himeh

aclually consumed, and 70 ecuts For cach dinner actual ly consumed.

7, Anemployer shall pay 1 1£2 times an anployee's regalar wage rale wh an employee who reccives comp ion for empl &t arale tess than
1 1/2 times the minfioum rate preseribed pursunnt fo the Constitntiost of the State of Nevadn: (a) Move than 40 hours Jn any scbcdulcd week of work; o (b)
More thar 8 houvs I any workday unless by mutual t the employee works & scheduled 10 hours pes day for 4 calendar days within any seheduled
week of work, .

An employer shall pay | 1/2 times an einplnyee’s repulor wage rate whenever ag emplayee who recoives compensation for employment at o rate not less thap
1 1/2 times the minimum rafe preseribed parsuant to the Constitution, works more than 40 hours in any scheduled week of work.

‘The above provisions do not appiy to: (a) Binployees who are ot covered by the minimum wage provisions of the Constitution (b) Outside huyers; (o)
Salesmien caming eommissions in a retail business if their regular rate is mars thaw | IIZ nmes lhe mmlmum \vagc, and maore than onefialf’ their
tion ¢otaes from issions; (d) Employces who are employed in bona fide or ional capacities; (&) Brnplcyccs
covorcd by vollective bargnining agreements whxch provids otlierwise l'nr overthne; (1) Drivers, x[nvcrs Telpers, Ionders and mechanics for mnotor carders
subect fo the Motor Cazicr Act of 1935, as amended; {¢) Enployees of u railrond; () Eanployees of a cacelor by alr; (i) Dilvers or drivers’ holpers making
Tooal defiveries and paid on a trip-ate basis or ollier delivery payincat plan; j) Diivers of taxicabs or limousines; (k) Agtienltneal employees; (1) Bmployees
of bosiness enterprises having & gross sales volume of less than $250,000 pes year; (m) Any salestnan or mechanie prinartly engaged in selling or servicing
autnmabiles, trucks or fann equipinent; and (n) A mechanio or workman for any hours to which the provisions of subsecfion 3 or 4 of NRS 338,020 apply.

8. Every employer shafl estabilish and inainfain records of wages for Uie benefit of bis employees, shiowing for each pay period the following information for
cacl employee: (8) Gross wage ox salaty; (b) Deductions; (o) Net cash wage or satary; (d) Total houss employed in the pay perod by noting the mymber of hows
per day; (¢) Date of payment,

9, Wages must be patd semfinonthly of more often,

10, Every employer shail establish and maintain regolar paydnys aud shatl post a notiee setling foith those regular paydays in 2 consplenons places, Afier g
cmployer establishes regular paydays and tho phace of payment, the einployec shall not change s regular payday or the place of payinent unless, tiot fewer that
7 days before the change Is made, the einployer provides the cinployces affected by the change with written notice in a inanner that ls caleufated fo provide
actual notice of the change to each such cinployes,

. Jds imlawfn! for any person to toke all or part of any tips or praluities bestowed upon lis einployees. Noihing tned in this section shall be construed to
prevent snch employces from enteriog lito on sgreement to divide such tips of gratuliics anong temselves,

12, An employer may uot requice an cinployee to rebate, refnd or seturiy any part of his or er wage, sslary or compensation. Also, m ewployer may not
withhold or deducl any portinu of suelt wayes wuless It Js for the benefit of, and autherized by written order of the cmplayes, Ferther, it is wnlawhl for any

emplayer who las the legal authority to deciease the wage, salary or tion of au cmplogee to fmpl such & decrease unless:

() Not less than 7 days before the employea perfoms any work at the o d vage, salary or comy ion. {he emplayer provides the enployee with written
notlce of the decreass; or

(b} The cinploy phies with the requi reloting to the decrease that are imposed on the employer puisuant fo the provisions of any coflective

bargaintugg sprcement o sy eeateaet between the employer snd thie employee,

13, All anifonins or accessories distinctive as to style, color or matesial shafl be furnished, wllhnulcosl, to einployees by fhelr employer, If n voifornt or accessory
requires a special cleaning process, and canunt be easily [aundeced by an employee, such eiy ployer shalf clean such miiform or accessory without cost
to snch employee. :

For additonal lnfi plions, contact the Nevada State Labor Comnilssicner: Carsan Cily 775.687-4830 or Las Vegas 702-446-2650
()I Is FREE: 1-800-992-0900 Bxt. 4850 Internst: www LaborCammissioner.con

JIM GIBBONS MICHAEL TANCHEK MENDY ELLIOTT
Governor Nevada Labor Conumlssioner Divectar
State of Novada Nevada Department ol Business & Industry
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RULES TO BE OBSERVED BY EMPLOYERS

EVERY EMPLOYER SBALL POST AND KEEP CONSPICUQUSLY POSTED IN GR ABOUT THE
PREMISES WHEREIN ANY EMPLOYEE 1S EMPLOYED THIS ARSTRALT OF THE
NEVADA WAGE AND HOUR LAWS (NRS 608)

PLEASE HOTE: Byery person, fink, axsosiatian or cotporation, o7 iy agent, sesvan, eoployes of oflicer ot smy sush tm, sseciation ar chparsion.
viotating wiy of those prwastons is guilty of 3 misdemeanor,

‘The legisTature hereby finds and declares that the health and welfare of workers 15 anid the employment of persons in private enterprisos i this state
are of concem 1o the state and the health and wetfsre of persons required to eam their fivings by theic own endeavors require cerfain safeguards as
to hours of service, working conditions and compensation therefor,

"y

). Discharge of employee: Inmediate payment. Whenevee an employer disct an employes, the wages and corg emued and unpaid at the tine of
such dlscl)arge shall become due and payable fimmedintely.

2. Quilting employte: Wheneyer an employee rasigns or quits his employment, the wages and compensation eamed and unpald at the time of his resignadon or
quliting must be paid no tater than the day on which e would tiave regulardy boon paid or 7 days afterfic sesigns or quits, whichever is earlfer.

3, Anemployer shalf not employ an employee for a continuous peciod of 8 ours without permiuing Ihe employee to have ment period of at least one-half hovr
. Noperdod of less than 30 minutes jntenupts a contlnutous period of work.

4, Every cmployer shall authorize and permit covered emnployees fo take rest periods, which, fnsofar as practiesblo, shall be in the niddle ofcach work period.
‘The dwstlon of the rest perfods shall be based on Bie tatal hours worked doily at the rate of 10 mfutes for each 4 hiours or major (ractiou thercof, Authorized 1est
pesiods shall be counted as hours sorked, for which there shali be o deduotion from wayies.

5. Effective Inly 1, 2008 each emnployee shall pay a wage to each employec of ot Jess than $5.85 per hour worked jf the employer provides healih benefits,
or $6.85 por hour if Mc employer does not provide heafifi benefits, Offering health benefits wmeans making health insacance avalltbie fo the employee for the
employee and the employee’s dependents at  tofal cost to the empluyee for premiums of not sote than {0 percent of the employee’s pross faxable fncoine
frow the employer, Tips or gratuities received by onployces shall not e credited as being any pat of or oDset agafnst the wape ates required by this seclion,
An employer shiall not discharge, reduce the compensation of or otherwise discriminate against ay employee Tor using any civi! vemedics to enforce this
section or otherwise asserling bis or her rights under this seotfon.

6. A part of wages or compensnnon inay, it mutually agreed upoit by an employee and einployet in the contrmot of emplayinent, consist ofineals, Tt no ease shull
the valus of the meals d ty snch employee be computed vr valyed at more thao 35 cents for each breakfast actually consumed, 45 cents for each Imich

actually eonsumed, and 70 cenls for cach dinner actually consumed.

7. Anenployer shall pay § 172 times an employee’s regular wage rats wh an employes who recelves tomp ployinent at a rate less than
I 112 Gimes the minimum sale prescribed pavsnant to the Constitution of the Stafe of Nevada: (1) More than 40 hours in nny schedulad week of work; or (b)
More than 8 fhours in any workday untess by mutual sy the employee warks a scheduled 10 hanes per day for 4 calendar days within any schieduled

week of work.

An employec shall pay 1 3/2 times an eraployee's regular wage rafe whenever an cimployes who seceives eompensation for employment st a rate not less then
T 1/2 tiines the minfinunt rate preseribed pursuant to the Constitution, works more than 40 hours in any scheduled week of work.

The above pmvlsiens do mat apply to: (&) Bisployees who am ngt sovered by he minduiuin wage provisfons of the Couslitution (b) Outside buycrs; (o)
Salesmien camning commissions in a retall business if theic regular rate is more han § 172 urncs lhe minimum wage, nnd more tlmn ong-] hnlf thelr
Hon comes from isslons; (6) Bployees who are employed i bona fide i or p ; () E

covered by colleative bargaining ag,recmm(s which provide othenwise for overime; (§) Drivers, drivers® hdpus, foaders and mechanios for motas ct\muls
subject to the Motor Carrier Act of 1935, as ainended; () Employees of & milvoad; (h) Employees of l camier by nu, (l) Dnvecs or drivers hclpcrs makmg
local deliveries end pald on a trip-rate hasis or other deflvery payment plan; (j) Drivers of taxicabs or imoust Y

of business entexpuises having a gross sales yolume nf fess than $250,000 pee year; (1n) Any salesman or mechanio pﬂmanly cngaged in icllin;, oF scmcin{,
antoinobiles, fnicks of fann equipment; and (1) A mechanio or workman for any hours to which the provisions of subsection 3 ar 4 of NRS 338,020 apply,

8, Pery employer shalf establish and maintain records af wages for the bonefit of bis employees, shawing for each pay period the following Infornation for
each employee: (a) Gross wage or snlary; (h) Deductions; (o) Net cash wage or salary; (8) Total howss employed in the pay period by noting the number of hours
perday; (€) Date of psyment,

9. Wages must he paid semimonthly or nors aften.

10, Every employer shiadl estobfish aud maimoin ogalar paydays and shall post n notice sewting forth those regolar paydays in 2 conspicuous places. After
employer establishes regular paydnys and the place of paymenl, the employer shall not ohange a rcl,nlarpaydny of lhe place of payinent unless, not fewer than
7 days betore the change Is made, Uic employer provides e employess nffoted by tie change with wiitten niotiee in s manner that is cnlonlalcd fo provide
actual siotice of the ohange fo each sueh einployee.

11, Ttis notawal for any person to take all or part of any fips of gratnities b 4 upon his empl Nothing ined i 1his section shall be construed 1o
prevent such employees from entering inlo an dgreement to divide sncls tps or pratnities among themselves,

12, Anenployer toay nol mquire an employee fo rebﬂe, refind or rtun any past of his ot hee wage, salary or camnpensation. Also, an employer may not
withhold or dednot any portion of snolt wages nfess it is for the beaefit of, and aulhonzed by unnm order of the employee, Further, it is wiawful for any

employer who has the fegal authorily to decrease the wags, salary ot comp ion of an employzee to impl such 4 duorcasa unless:
{a) Not Juss thian 7 days before the employee purforms any wotk at the decreased wage, saliry orcomypsensation, the employer provides the employce with wrilten

nolice of the deerease; or
() The einploy plles with he requi relating to the decrease that are imposed on the smpleyer purswant fo the provisions of sny colleetive

bargining ageeement or any contract betwoen the enployer and e employes,

13, All nnifonns or acoessories distineiive os o siyle, color oy materind shall bo furnisbed, wuhoul wsl l‘o employees by their employer, I a unifornt of aecessosy

requires & special cleaning process, and oannot bo casily lenndeced by an employce, such employ player shall clean sucls unifosm or accessory without cost
lo snch employee,
For add, { inf 2phions, contact the Nevade State Labor Commlsstonee; Carsan Cliy 775-687-4850 or Las Vegas 702-186.2650
I‘ OLL, HLB‘E 1-800-992-0900 Ixt, 4350 Interne: wiwwLaborCommissioner.com
JTM GIBIONS MICHAEL TANCHEK MENDY ELLIOTT
Governor Nevads Labor Comnissloner Director
Stale of Nevada Nevada Department of Business & Industry
REVISED 6-03-2008
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RULES TO BE OBSERVED BY EMPLOYERS

EVERY EMPLOYER SHALL POST AND KEEP CONSPICUOUSLY POSTED IN OR ABOUT THE
PRUAMISES WHEREIN ANY EMPLOYEE IS BMPLOYED THIS ARSTRACT OF THE
NEVADA WAGE AND HOLIR LAWS (NRS 608)

PLEASS NOTH: Evwsy perdun, S, asseciation o corpuimtion, o any ngent, sdtvant, employes o1 omwnfmny Such fimy, assommion of coranation,
vrakatingg fny of th i 14 guitty ofa st

The Jegislature heteby finds and deolares that the health and weifire of workers and the employiment of’ persons in private enterprises in this state
are of coneem 1o the state and the health and wellwre of persons required to eam their livings by their own cndeavors require certaln safeguards as
to hours of service, working conditions and compensation therefor,

1, Dischargo of emp} Wh an employer disch an employee, the wages and compensation eamed aud vipaid at thie time of such dischergo shall

beconts due and paynble fmmediately.

2, Quitting employee: Whenever an einployes resigis or quits his employment, the wages and compensation camted end unpaid a1 e fime of his vesignation of
quitting must be paid no tater than the day an which lic would have regulasdy ticen paid or 7 days afier fic tesigns er quits, whichever is earlier,

3, Anemployer shall not employ an emnployce for a continuous period of 8 hours withons permilting the employee to have 2 meal period of af least one-Tialf hour,
No period of less than 30 minutes ftercupts a continuons period of work,

4, Bvery employer shall authorize and pennit covered employess to take test periods, which, insofir as practleable, shall be in the niddle of each work period,
The duration of the rest perfods shall b based oit the total koars warked daily at the rate of 10 minutes fov each 4 fiours ormajor fraction Uveveof, Authorized rest
periods shtl be counted 03 hours worked, for which Uiere shat! be no deducilon from wages.

5. Effeciive July 1, 2009 ench ¢mployer shall pay & wage ta each employes of not less than §6.55 per liptr worked if the employer provides bealil henefits,
or $7.55 per hour n‘lhe emplnycr dogs not provide heallh benefits, Offering liealth benefits means making heaith insurence availabls to 1he enployee for the

ployes and the employ lependeats at o total cost fo die eiuployee for prewiums of not inore than 10 peceent of the enployee's gross taxable incoine
fromn the employer. Tips or gmmmcs recelved by employees shall not be credited as heing any part of or offset against the minfmuin wage mtes.

6, Apart of wages or cownpensation inay, {finutuatly apreed upon by an employee and employer in the contract of ciaploymient, consist of meals. In no case shall
the volua of tie meals d hy such employco be conputed or valued at innre thait 35 ¢ents for cach breakfast aotually consumed, 45 cenis for each unch
ectually gonsunied, and 70 cents for each dinner acfuatly consuried.

7. An emplayer shall pay 1 142 times an coployec’s regolar wag rate whenever an emplayes whose wage rate i less than 1 172 thnes the iiniinum rate
prescrtbed pursuant to the Constituilon of the State of Nevada: (a) Wosks inore than 40 fouts in any schedulod week of work; or (b) Works thove than 8 hovrs
in any workday nuless by mufual agr the cinployee works a sohednled 10 Jhours per day ford calendar days within any soliednied week of work.

An employer shall pay 1 1/2 tines an employee’s regular wage mte whenever an enployee whose wage rate Js 1 172 lismes or more than the winfmum rale
presoribed pursnant to the Cunsiltution, works more than 40 hoors in any scheduled week of work.

The above provisions do not apply to: (a) Employcus who are not covered by the minimum wage provisians of the Cunshtnﬂon {b) Outside buyers; (c)
Employees Jn & retail or service business If thelr regular rate Is smote than | 4 times the minfmum wage, and more than hslf fleic compensatiou for &
vepresentalive perfed eomes fromn conmuissions on goods ot sevvices, with I]lc :v.pmscnmhve pe:iod belng, lo the cx(cutxllowcd prrsvant to federal law, not
Toss than one month; {d) Finployees who ars enployed in bona fida tive, p 10} Employacs covered by collective
bargainlng vgreements which provide otherwiso for overtinie; (f) Drivees, drivers' helpers, loadcrs and sneehanies for motor cairiers subjeet to the Moter
Carrier Act nf 1935, as amended; (g) Employces of a railroad; {h) Bmployccs of a carrier by alr; () Drivess or drivers® helpers making Tocal doliveries and
paid on g trip-rate hasis or other dolivery payment plan; () Privers of taxiealis or timausines; (k) Agricultoral employees; (1) Employees of bushess
enlerprises baving n gross sales volume of Jess than $250,000 por year; (in} Any selesinan or mechanic primatlly engaged in setiing or servicing automoblles,
teucks o finu equipment; and (n) A meohands or workman for sny hours to which the provisions of subscetion 3 or 4 of NRS 333,020 spply.

8,  Every oinployer shal) establish and malntain records of wages for the beniefit of his cmployess, showing for ¢ich pay peviod Une following information for
cuch cmployeer (a) Gross wage or salary; (b) Deductions; (c) Net cash wage ot salary; {d) Total hours employed in the pay period by rofiug the nurabec of hours
per day, () Date of payment,

9, Wages must bie paid semimonthly or mon often.

10, Every employer shall establish and maintain regufar paydays and shall post a notice seiting forth those regular paydays in 2 conspienons places. After an
employer establishes segnlar paydays and the place of payment, the employer shatl not change a regular payday or the place of payinent nnless, nol fewer than
7 days before the chauge is made, the ewployer provides the employces affected by the chauge whh written nolice Jn & 1wanner that is valculated 1o provide
actial notice of the change to cach suoh employee.

U, Itis untawfod for any person to take all or part of any tips or gtatulties | d upon Jis employecs, Nolhing fned i this seetion shall be constued fo
prevent such einployees fiom entering lnto an sgecement to divids suel tips or pratuities among themeetves,

12, An employer may not require ant einployec to rebate, sefind or retum any part of liis or hier wage, salary or comp fon., Also, an employer may not
withhald or deduct any portion of snch weges wiless it Is for the benefit of, wnd anthorized by wrim:n order of the employee, Further, it 15 wiawtut for any
cmployar who has the Tegal nuthority fo decrease e wage, safary or comy iuit of an emplayes 1o impl suich a deorease ynless;

() Mot Jess than 7 days betore the employee pueforms any work at the deereased wage, salary or conpensation, the employer providss the employee with wrilien
notlee of the da:rcasc. or

{b) The cploy iplies with the requi relating o the decvase that e iwposed o the employer pinsuant to the provisiens of any collestive

barpaining agreentent o any contract between the emploger and lhe emyployee.

13, Al opiforms or accessories distinclive as to style, color or material shall be fumished, \mlsonl cosh to employees by their employer. 12 uniform or accessoy
reqnites g speclal cleaning process, and cannol be easily laundered by an employee, such emy ployes shiall elean suol vniform or aceessory without cost
to such employes,

For addiforal informalion ptions, contact the Nevada State Labor Commisstoner: Carson City 775-687-4850 or Los Vegas 702-186-2650
rOI L FRER: 1-800-992-0900 Ext. 4350 Internet: winy LaborComntissiones,con

SIM GIBBONS MICHAEL TANCREK DIANNE CORNWALL
Governor Nevada Laber Commissinner Director
State of Nevada Nevada Department of Business & Indusiry

REVISED 6-11-2004
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RULES TO BE OBSERVED BY EMPLOYERS

EVERY EMPLOYER SHALL POST AND KEER CONSPICUOUSLY POSTED IN OR ABOUT THR
PREMISES WHERERN ANY EMPLOYEE IS BMPLOYED THIS ABSTRACT OF THE
NEVADA WAGE AN HOUR LAWS (NRS 608)

PLEASE NOTE: Every porson, firm, associadon or comontiun, of ang sgei, sanviot, ertiplopes o offfcer of oy sueli finm, assaerntins 6t conasatin,
vinfating eny of these iz quitly of 3 misd

Theo legisiaturs hereby finds and decleres {hat the health and wellare of workers and the employment of persons in privele enterprisea in this state
are of concem tn the state and the health and welfare of persons required to eam their livings by thelr own endeavors require cerain safeguards as
to houts of service, working conditions and compensation therefor.

1. Discharge of employee: Whenavee an employer discharges mn employes, the wages and compensation ¢amed and unpaid at the tine of sueh discharge shall
become due and paynble immedintely,

2. Quitting employee: Whenover an employes resigns or quits his cinployment, thie wages and compensation camed and unpaid at the time of hiis resignation or
quitiing must be pald na later than the day on which he would have regufasly been paid or 7 days after he sesigus or quits, whicheveris eatlier.

3, Ancmployer shell not cmploy an etnployee fur s continueus period of B hours without permitting the ernplayee to hiave & meal perlod of at least oueialf hovr,
No period of less tian 30 tninetes iterrupts 2 continnous perfod of work,

4. Every employer shall authoriza and permit covered cmployees to take yest perieds, which, Insofar us practicable, shall be i the middie of cach wosk period,
The dutation of tha vest pariads shall be based on the fotal houes worked daily nt the rate of 10 minutes for each 4 howrs or waor fraotion theveaf, Authorized rest
perfods shall be connted as hours worked, for wideh ters shalt be no deduction from wages.

5. Effective Inly §, 2610 each emplayer shall pny a wage to each emplnyee of not tess than $7.25 per hour worked if the employer provides Jiealth benefits,
or §8.25 per howr if he emploser does not provido hicalth benofits. Offering healih bensfits means making health insurance available to the enployze for the

) and the employeo’s depeudents at a totaf cost ta die employce for preminms of not wiore than 10 pereeat of the emplayee’s gross (axable incone
from the ¢inployer, Tips or geatnities reoeived by emph shalf not be oredited ns being any part of or offset against fhe imfudinam wage rales,

G, Apatof wages or compensation miny, € niwiually agreed upon by an employes and employes in the conmact of employsner, tonsist of meals, 1n o case shtd
the value of the meals d by such employee be computed or valued at more tian 35 eents for each breakfast actunlly cunswned, 43 cents for each haeh

actually consumed, and 70 ceats for cach dinner actually consumed,

7 An employcr shall pay 3 1/2 times an employee’s roguler wage rale whenever an employee whaose wage rate is less thou 1 172 times the minimum rato
d pursuant {o the Constitution of the $tate of Nevada: (2) Works mors than 40 hovrs jn any seheduled week of wark; or {b) Works more than 8 lipurs
i any workdny unless by inntual ag Uz employee works # scheduled 10 hours per day for 4 calendsr days within any soheduled week of work,

An enployse shall pay 1 1/2 thmes un employee’s regular wage rate whenever an employee whose wage rate is 1 1/2 times or mors than the minjmuim rate
prescribed pursusnt to (he Constitution, warks more than 44 hours in auny soheduled week of work,

The above provisions do not upply to: (s) Bmployees who sis not ¢overed by the inini wage provisions of the Constitutivn (b) Ovislde buyers; (6)
Employees in a refail or service husiness if thelr regular rate is more thar 1 % fimes the minhnim wage, ond more than half their compensation for a
representative perfod comes from commissions ot goods or services, wilh the reprcscmmivc penud being, ta the extent allowed pursvant to federal Jaw, not
fess than ong moth; (d) Employees who are ewployed in bona flde i fessionnl oapaciiles; (¢) Einployees coveved by colleotive
bargaining sprecments which provide othenvise for overfime; (f) Drivers, dnvcrs’ hdpcrs loadcrs and mechanies for motor carriers subject to the Motor
Casrier Act of 1935, as ancnded; (¢) Employecs of a wilcond; (i) Employces of ¢ cardcr by ait; (i) Dmvcys or dnvcrs hulpe\s moking loent defiveries md
paid on a trip-tale basis or otlier delfvery payment plan; (J} Delvers of taxioabs or | hes; () A 3 (1 Employees of bustness
enterprises having a pross sales volume of less than $250,000 per year; (m) Any salesiman or tnechanio primaily engogcd In senlng or serviving nutoinobiles,
frucks or fann equipment; aud {n) A mechanic or workman for atiy hours (o which (e provisions of subsection 3 or 4 of NRS 338,020 apply.

8. Bvuy employer shall establish and maintain records of wages for the benefit of his employens, showlng for each pay period the following infonmation for
each employee: (a) Gross wage or salaxy; (b) Dednetions; (6) Net ¢ash wage or salary; (d) Tolsl hours employed by the pay period by noting e nunber of hows
per day; (¢) Dale of payment.

9, Wapes must be paid semimonthly ot 1nore often,

10.  Every employer shall establish and maintaln reguler paydays and shall post a notice seliing farth those regular paydays fs) 2 conspiougus places, After an
eployer estahlishes regular paydays sod the place of payment, the cuspluyer shall nof elianjse a regolar payday or the place of payment unless, oot fewer than
7 days before the change is made, the cmployer provides the employces affected by fhe change with wrilfea notice in a manngr that is calelated to provide
oatonl notice of the change fo ench such enployes,

1, 1tls watawlul for sny person fo take all or past of any tips o gmiultles b d upon his employees. Nothing Hned 3n this section shalt be constaued to
preventstich employees fom catering into an sgreement to divide such tips or gratuities among thanselves,

12, An onployer may not require w1 employee to rchate, refind or refum any pait of bis or her wage, salny or compensatiun, Also, an emnployer iy not
wilhhold or deduct any pottion of such wages nnless it §s for (he benefit of, and athorzed by wiilten order of the employee, Purtlier, it 1s unlawfuf for any
¢mployer who has the legal anthority to decrease the wape, safary or coig fon of ait empl te impl tsuch o decreass unless;

() Rotdess than 7 days Lefore the employea porfouis any work at the decrensed wage, salary or comp ion, the employer proyides the einployes with written
notice of the decreases or

{b} o eniph lies with the requi velating to lhe deciease that are iinposed on the employer pursuant fo the provisians of euy cotlective

Py %

brspaining agreement or any conteact betwean the employer and the employes.

13, Alluniforms or rocessories distinctive as to style, color ormaruml shall bc furnished, wmmul cost to cmployecs by their employer. If a uniforni or accessory
requlres a speolal oleaning process, and caviot be easily Inndered by an employee, snoh emp ployer shafl efean such tnifonn or accessory withont cost
10 such emplayee,

" For additional informaiion or exceptivns, contact the Nevada State Labor Commissioner: Carsois City 775-687-4850 or f.08 Vogas 702-186-2650
TOLL FREE: }-800-992-0900 fixi, 850 Internet: www,laborComntissloner.com

JIV GIBBONS MICHAEL YANCHEK DIANNE CORNWALL
Goveror Nevada Labor Contilissloner Director
Stato of Nevada Nevada Department of Business & Industry

REVISED 7-1-2018
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RULES TO BE OBSERVED BY EMPLOYERS

EVERY EMPLOYER SBALL POST AND KEEP CONSPICLIDUSLY POSTID IN OR ABOUT THE
PRIEMISES WHEREIN ANY EMPLOYEE 18 EMPLOYED THIS ARSTRACT OF THE
NEVADA WAGE AND HOUR LAWS (NRS 408)

PLEASE NOTI: Bvedy persen, finn, sysociuion of canpration, of any aganl, Vet anploves or vificer of'ay such finis asvociuriun or corrtaton,
wviohaniy) &y of thess grovisions i suilty oFa ifscmewor,

The legislaturs hereby finds and declares that the health ond welfire of workers and the employment of persons in private enterprises in this state
are of concem fo the state and the health and welfore of persons requived to eam their tivings by their own endeavors requiro certain safeguards us
to hours of service, working conditions aud compensation thexfor.

f, Discharge of employee: Whenever mt einployer discharges an employee, the wages and compensation eaned and wnpaid at the tinse of such discharge shall
become duo and paysble nmediately.

2, Quitting employes: Whemever an cinplayee resigns or quits his employment, the wages and compeysation carned and unpaid ot the Hve of his rcsignahon ar
quilting must be paidrio later than the day on which he would have regulaily been paid or 7 days afier ho resigns o quits, whichever fs easlier,

3, Au cinployer shall not employ an smployee for a continvous perlod of 8 hours without permiftting the cinplayee to have a meal period of st least one-hal€
hour, No period of less than 30 wninvtes fnterrupts & continuous perod of work,

4, Every employcr shall authorize and pennit tovered employzes (o fake rest perinds, w!uch, insofar as practicable, shall be in the middle of each work peded.
The duatfon of the rest periods shall be based on the total hours worked daily at the vate of 10 mitiles fot each 4 hours or major fraction thereof, Authorized rest
periods shall be counfed as hours worked, for which there shall bs na deduction fion wages.

5. Effeotive July 1,2010 cacli cmployec shatl pay & wige to cach cruployee of not less than $7.25 pec hour warked if the cimployer providus beatth benefits,
or $8,25 per hour if she employcn does not provide ealil benefits, Offeriiy health benefits means raaking hiealth Insurance available to the employeo for the

and tho emiployec’s denls at a tofol cost to the employee for prominms of not more than 10 percent of the employee’s gross taxable fucome
from the einployer. Tips nr pratultics recelved by einployeas shall not be credited as befng any pt of o oféset agalnst the nluimum wage rtes.

6. A part of wages or compensation Iy, lfmnluallyagncd upon by an enployee and employer in the contmet of einployment, conslst of meats, In no case shall
tlie value of the meals d by such emiployes be compuied or valoed at imore than 33 cents for each breakfast actusify consumed, 45 cents for each lunoh

actually conswmed, and 70 cenis for each dinmer actunlly consumed.

7. An cmployer shalf pay 1 12 Hines an etnplayee’s regular wage rale whenever an emplayca whose wage rate is fess tha 1 1/2 thaes the minimun sate
ibed pursuant to the Constitution of the Stato of Nevada: (a) Works mere than 40 hours {r any scheduled week of work; or (b) Works more than 8 hours
in any workday wnless by mutusl ag; ihe employee works & schedaled 10 iours per day for 4 eslendar days within any scheduled week of werk,

An employer shall pay 1 1/2 times an employee's regular wage mte whenover an employes whnse wage rate Is 1 1/2 tintes or more than the miviwum rate
prescaibed pursuant fo the Consmulion. wotks njere than 40 hours in sty scheduled week of work,

The above provisions do uot apply to: () Employees who as nol covared by the minimuny wage pruvisions of the Consiitution (b) Ontside buyers; (o)
Einployees In a vetall or service business i€ their repular rate Is wnore thon 1 % times the minimin wape, and more than helf their compensation for 5
representative period comnes from commissions on gosds or services, with the represeu(ahve pcnod beiny, fo 1he cx(cnl allu\\ed pmsuaut to fedaral faw, not
fess thau one montly; (d) Employees who are employed in bona fide Empt yees covered by coll R

batgaining agreenicats which pravide otherwise for overtime; (f) Drivers, drivers' hclpccs, Io«dm and mechanios For mntor carriers snbject to the Mator
Carrler Act of 1935, 55 amended; () Employees of n raifroad; (h) Employees of n carier by ?u 3 {f) Drivers or dmcrs hclpm makiu;, Iocal deliveries and

paid on a fdp-rate basls o other deliveey payment plan; () Drivess of taxicaby or [ s (k) A ; (1) Er of husiness
enterprises having a gross sales volume of fess than §250,000 per yeas; (i) Any salesman or wcchanio primxnly cubugcd n selling or scwmhlg automobifes,
trucks or fann equip and (n) A mechanic or wurkinan for any honss ta which the provisions of subseciinn 3 or ¢ of NRS 338,020 apply.

8 Every employer shall establish ond matutain records of wages for the benefit of hls employees, showing for each pay period ihe follawlny information for
cach employee: (a) Gross wage or snln[y, {b) Deductions; () Net cash waye or solary; (d) Totat hours employed in the pay period by noting the mumber of hours
|rer day; (¢) Dats of paymiont.

9. Wages must be paid semimonthly or more often.

16, Gvery employer sholl establish and matniaii regular paydays and shall post a notive seliing forth those regular paydays in 2 conspiouous places. After an
employer estahlishes regular paydays and the place of puyment, the employer shall not ehange o segular payday or the placs of payment unless, not fewer than
7 days before the chsage is imade, hie employer provides iie employees affected by the change with written notico i % inanner that Is coleulated to provide
actual notice of the change to ench suoh emplayee,

1o lis unfawful for uny peeson to lake oll or part of any tips or praluifies § d upost his employees, Nothing ined I this ssevon shall be construed 1o
prevent such enployees from enterdng Into an agreement lo divide such ips or gratulties amony themselves,
12, An employer may not requite atx employed to rebate, refind of relum any part of bis or her wage, salny or coinp Also, loyer may snt
withhald or dednet eny postlon of suoli wages wnless it is for the Benefit of, and aulliosized by written order of the employee Further, !t i; unbwebl for any
cinployer who hias the Jegal authority 1o decizase the wage, salary ot ¢omy ion of ant eruployee o fuph such a decrease unless:

{8) Not Jess than 7 days before the employee performs any woek af the decreased wage. salary or compensation, the employer provides Ihe employes with
wrilten notice nf the deerease; or

b} The employ pies with the requi) relating to the decrease thar are mposed on the eroployer pursuant to the provistons of‘ aiy collestive

bargaining agreeinent or any contraot between the eiuployer and ihie emplayes.

I3, Altuniforns oraceessories distinctive as to style, eoloror materal ahal[bc fumished, w'mloutcost to employees by thelr employer, Ifa unifonn or accessory
tequires a speaial cleaning process, and cannot he casily lanndesed by an employec, such einploy cmplaycr shali olean sheh wiiforn or aceessory without cost
tosuch eimployea

For adidittonal infortaation or exceptions, contact the Nevada State Labor Conmlssioner: Carsan Clty 775-687-48350 oy Las Vegas 703-486-2650

TOLL FREE: 1-500-992-0900 Ext, 4850 Internet; www, LaborConmissiopiencomn
BRIAN SANDOVAL THORAN TOWLER TERRY JOHNSON
Governor Nevada Labor Commissioner Dlvector
State of Novada Nevada Department of Business & Industry
REVISED 11-7-201 {

000462




RULES TO BE OBSERVED BY EMPLOYERS

EVERY EMPLOYER SHALL POST AND KEEP CONSPICUOUSLY POSTED TN OR ABOUYE THE
PREMISES WHEREIN ANY BMPLOVYEE 1S EMPLOYED THIS ABSTRACT OF THE
NEVADA WACGE AND HOUR LAWS (NRS 608}

PLEAST NOTIH: Brery porscm, fiem, assoclaslon tr canporsdion, a7 oy sgent, stevant, emplyyss e officer of aay sudl finn, assuciation o corporation,
violating ty of these provisicasis guily of a misdumaanior.

The leglstature hereby finds and declares that the health and welfare of workers and the employment of persons in private enterprises in this sute
are of concern fo the state and the health and welfire of persons required to earn thole Jivings by it own endeavors require ceriain safepuards ag
1o hours of service, working conditions and compensation therefor,

I, Discharge of employee; Whenover an employer disel an enployee, the wages end compicusation eamed and unpaid at the time of such discharge shall
becoing duc and payable immediately,

2. Quiting employee: Whenever an employes Tesipns of quits Ws einployment, the wages and compensation eamed ad uipald at the tine of s resignation or
quitting must be paidno later than the day on which be would have regulary been paid or 7 days aller he resigns or quits, whichcver is carlier,

3. Anemployer shall not einploy an employes for a contlnmous period of 8 hours without pennitting the etnplayes to have n nieat period of ot Ieast one-half
honr, No perlod ofess thau 30 minwtes intenupts n conttyous perfod oFwork,

4. Every employer shall authorizs and pesmil covered employees to faks rest periods, which, Insofar as procticable, shall be in the niiddle of cach work perod.
Tho dusetion of the rest perfods shalf be based on the total ours warked daily at the wate of 10 tninutes for cach 4 Tiours or Inajor fiaction thereof. Authorlzed rest
periods shall be counted a3 hoves warked, for which there shall be o deduction fiom wages.

3. Effective July 1, 2010 cach omployer shall pay & wage 1o cach omployes of not loss fhan $7.25 per hour worked if the canployer provides henlil benefits,
or $8,25 pec hour If the employer does ot provide health bensfits, Offering health benefits means innking health i avaltable to (he employee for the

I and the employee’s dependents a¢ n total cost to the emplayee for premfums of not more than {0 porcent of the employes's gross taxable incoms
from the emplayer, Tips or gratuities received by emnployees shall not be credited as being any part of or affset against the minimum wage rates.

6. A part of wages ot compensation may, if mutually agreed upon by un enployes and employer in the contrast of employment, cousist of meals, Tn o oase shall
the valug of he meals d by stich employea be computed or valied at mors than 35 cents for each breakfast actually consumed, 45 cents for cach lunoh

actually consunied, and 70 cents for cach dinner sofually consumied.

7. An employer shall pay 1 U2 times an empluyee’s regular wage sate whenever an employee whnse wage rate Is less than L 172 times the mbnlmun rate
preseribed pursuant fo the Constitution of the State of Nevada: (2) Works wiore than 40 hours In any schieduled week of work; or () Works wors than § hours
In any workday unless by niufoal ag the employee works a scheduled 10 hours per day for 4 calendar days within any seheduled week of work,

An employer shall pay 1 1/2 times an employee’s regnfur wage tate whenover an employee whose wage rate is 1 1/2 times ur nsore than the minfnum rate
preseeibed pursvant 16 the Constitution, works move than 40 howrs in any scheduled weck of work,

Tho sbove provisions do nut apply to: (a) Bmployees whn are not covered by the minimum wage provisions of the Constitution (h) Outside bayers; (6)
Employees fn a retail or service business if thelr regular rate §s more then { 4 tlines the minimuny wage, and 1nore Ifiay half their compensation for a
sepresentalive perind comes from commissions on goods or services, with the representative perlod being, fo the extent altowed pursuant fo federa) faw, not
Iess than one month; (d) Eployces who are employed in buns fide ive, ndministrative or p fonal eapacities; (¢} Employees covered by collective
basgnining agreemenis which provide otherwise for ovectlwe; (£) Drivers, drivers® helpers, loaders mud aechanies for imotor carviers subject to the Motor
Catrier AcL of 1935, as aended; (£) Employees of a railcoad; (h) Employees of a canier by air; (I} Drivers or deivers’ helpers making Jocal defiveries and
aid on a trip-rate basls or oher delivery payinent plan; (i) Drivers of taxtoabs or Hinousines; (k) Agrlenliure! employees; (1) Employees of business
enterprises having 2 gross sales volume of less than $250,000 per year; (m) Any salesman or mechanie primarily engaged in selling or servicing attomobiles,
fruoks o¢ fartn equlp ; and () A mechanic or workman for any hours to which the provisions of subscotfon 3 or 4 uf NRS 338.020 apply,

8, Every employer shall estabish and walntain records of wages for tho bensfit of Js emplayces, showlng for each pay perdod the following information for
each employee: (1) Gross wagc or salaty; () Dednetions; (c) Net oash wage or salary; (d) Tota! hours employed in the pay period by noting the number of hours
per day; (¢) Dete of payment,

9 Wages mmst e patd seihmonthly or more often,

10, Every employer shall establisl and maintain regular paydays and shall post a notics settiny forth those vegnlar paydays In 2 cotspicnous places, After an
employer establishes regulor paydays and the place of payiment, the employer shall not ohange & regniar payday of the place of payiment unless, not fowee than
7 days before the change is wade, the emnployer provides tlie employaes affected by fie change with writien notice i a manver that is caloulated to provide
actual notice of the change to each such cployes,

) in this section shalf be construed to

1L 1tis nnjawful for any person to feke all av part of any iys or prainities & d upon his employees, Nothing
preventsuch eniployees frain entering fito an agreement to divide sueh Gps or gratuitics among themselves,

12, Au einployer nay not reqniro i employes to rebate, refund ur retum any part of his or her séage, salary or compensation, Also, an cmploger may nol
withliold or deduct any portlon of such wages unfess it fs for e benefit of, and autlorized by written owler of the emplayee, Further, it is untawinl for any
"

cnployee who has the legal authavity to deoreasa the.wage, safary or conty of ot emplayee to implement such a decreass unless:
(n) Nutfoss than ? days before the employee perfonins my work b the d d wape, selary or compensallon, the employer provides e employes with
waitien notice of the decrense; or
5) The empl ties with the eequi ts relating to the decrease that we fmposed on the employer pursnan to the provisions of any collcotive

) ploy P
bargaining agreement or any contruet betweels the employer and the employee,

13, Alluuiforms or nceessorfes dfstinetive as to style, color or matesiad shall b fumjshed, wlqnout cost, to einployees by their enployer I a wmiform ot secessory

veqnires u speoiat oleaning process, and cannot be easily Javudered by an einployee, such ey ployer shall elean such uniforn of aceessory without cost
10 such ainployee,
Foradiditional i 0P excef contact the Nevada Stale Labor Commissioner: Carsan Clip 775-687+4850 or Los Veyas 702-486.3650
TOLL FREE: 1-800-992-0900 Ext, 4850 _ Interwor: yww.LaborComimisstoner.con
BRIAN SANDOVAL THORAN TOWLER DRUCE BRESLOW
Governor Nevada Labor Commissioner Dlrector
State of Nevads Nevada Dopartment of Business & Tndustry
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RULES TO BE OBSERVED BY EMPLOYERS

EVEIY BMPLOYER SHALL POST AN KEEP CONSPICUDUSLY POSTED IN OR ABOUY THE
PREMISES WHEREMN ANY EMPLOYER 1S EMPLOYED THIS ABSTRACT OF THE
NEYADA WAGE AND HOUR LAWS (NRS 608)

PLEASE NOTI: Every preson, flmy, sxavciatian or sorpomntion, o any agent, sorvent, smploges or officer of ey socl firh, awaclalion of corporation,
violating ey of thess proisions is gailty oF & misdemennor.

The Jegislature hereby finds and deelures that the health and welfare of workers and the employment of persons fu private enterprises in this state
are of concem to the slate and the healths and welfare of persons required to eam their fivings by their own endeavors require certain safeguards as
fo hours of service, working conditions and compensation therefor,

1. Disoharge of employee; Whenever an cinployer discharges an einployes, the wages and compensation eamed andf unpald at the time of such discliarge shall
beeoms due and payable nunediately,

2. Quitting employee: Whenever nn employee resigns or qails his employment, the Wages and cotmpensation eanted and wnpald at the fute of lis resignation or
quitting must bo paid no Tater than the day on which he would have regularly been paid or 7 days afler he resigns or quits, whichever is earlier.

3. Ancuployer shall not employ an earployes for a continuons pertod of § hows without peritling the employee fo have a meal period of at feast ane-half”
hour, No period of less than 30 minutes infersmpts  continuons period of wotk,

4. Every employee shall authorize and pennit covered employces to take vest pedods, which, insofar a5 practicable, shalt be in the middle of each work porfod,
The duration of the vest periods shall be based on the tofal hows worked dafly at the rate of 10 minuies for each 4 howrs or major frection thercof, Authorized sest
pestods shall be connted os howrs worked, for which there shall bo no deduction from wages,

S, Effective faty 1, 2010 cach cryployer shalt iy 2 wage ta cach einployes of not fess thrn $7,25 per hour worked if the emyployer provides heahth henefits,
nr $8.25 per hour if the employer docs not provide healih benefits, Offoring hiealth benofits means making heall Insuratice available to the einployee For the

ployes and the employec's dependents ul a tofal cost to the enployee far premivins of notmore than 10 percent of the enployee's sross Gaxable incotne
from the employer. Tips nr gratuitics recelved by employees shall niot be crediled as belng any patt of or offset apainst the minfumum wage rates,

6. A part of wages or compensation may, If mutvally agreed upon by an employes and emplayer in thte contiuct of employment, consist of tteals. Tu no ease shall
the value of the teals { by such enplogee ba comipuled or valned af more than 35 cents for sach breakfsst actunlly consunted, 45 conts for eash luch

actually consumed, and 70 cents for each dinner actually consumed.

7. Anemployer shall pay [ 1/2 tines an employes’s regular wage rate whenever an emplayee whose wage rate is less than 1 122 times the mininum rate
preserihed pursuant fo the Constitution of the State of Nevada: {a) Warks more than 40 ours fn any scheduled week of works or (3) Works more thn 8 hours
in any workday unless by mutal { the employes works a seheduled 10 hours per day for 4 calendar days wilhin any scheduled week of work,

An employer shell pay 1 172 times an cmployes's tegular wage rate whenever an employee whose wage rate is £ 122 Uuies or more tan the winimum rate
preserdbed pursuant (o the Consfitution, works more than 40 lours In any scheduled week nf work,

The above provisions do not apply to: (2) Bmployees who are nnt govered by the minfinum wage provisions of the Constitution (h) Oniside buyers) (¢)
Etnployees fn 8 refail o service business if thelr regular rate Is inore than % times e minimem wage, and wore than half their compensation for 8
fepresentolive perind comes fiom comtuissions on goads or services, with the representative period eing, to the extent allowed pursusnt to federal law, not
less than one month; (d) Employues wito are employed in bons fide ive, administrative ot p fonal capreitics; () Employees covered by collective
bargaining agreements which provide otheewise for overtitne; (f) Drivers, drivets' helpers, loaders and 1ncchanics for motor caniers subject to the Motor
Carrier Act of 1935, ns amended; (g) Bmployees of a eaifroad; (h) Bmployees of a carrier by alr; () Drivers o drivers® helpers making fooal dellveries and
paid op a teip-rate basis or othee delivery payment plaw; (j) Drivers of taxicabs or limousines; (k) Apricultural employees; (1) Employees of businass
enterprises haviug a gross sales volune of less than $250,000 per year; (m) Any salesinan or mechanic privarily engage& In selling or secviclng automobiles,
frucks or fian t; and (n) Anectanic ov work for any hours to which the provistons of snbsection 3 or 4 of NKS 338,020 apply.

8, - Every cployer shall establish and maintaln records of wages for the benefit of his einployees, showing fac each pay period the following information for
each employee: () Gross wage or salay; (b} Deductions; (o) Nef onsh wage or salary; () Total hours employed it the pay period by noting the number of howrs
per day,; (&) Date of payment,

9. Wages must be paid seinimonthly or more oftetn,

10, Bvery employer shall establish and malntali reguler paydays and shalf posta notice setting forth those reguler paydays in 2 consplevous places, After a
employer establishes regular payduys and the place of payment, the employer shall not cliange & regular payday ot the place of payiment unless, nut fewer than
7 days before the vheoge is made, the employer provides the etnployees affected by the eliage with written notice In & manner that is caloulated to provide
acual notice of the changie to each such employes,

11, Itis unlawful for any person to take all or pait ofany Gps or pratulties h d upon his employees, Nothing ined in (s seotion shall be construed ta
prevent such employecs fiom entering fnto an agreement to divide suel fips or rafuities mnong themselves,

12, An employer may not cequire an employes to rebate, refund nr retum wty part of his or her wape, salary or compensallost, Also, an employer may ot
witihold or dedust any poition of such wages inloss it fs for the benefit of, and suthorized by written order of the einployec, Further, it 15 wilawful for any
eunployer who has the Jepat suthority to decrease the wage, talaty or eamy ion of ant eunployed to impl such a doorease unfess:

(n) Not Jess thaw 7 days betore the employec performs any work nt the deercased Wage, salary or compensation, the einployer provides the employee with
wrlifen notice of the decrenss; or -

@) The employ pliss with the requi (s veloting (o (ho decrense that ar¢ imposed on tho employer pursuant to the provisions of any collestive
bamyatning ngreement or any contract between the emplayer md the employee,

13, All nniforms or accessories dislinctive s to style, cotor or material shall be funjshed, without cost, to cnploy by hele emplnyer, Ifa unifonn o
Tequires a speolal oleaning process, and oannot be easily laundered by an employee, such employee's employer shiall elean such uniform or aceessory withoul cost
to such employee.

For addittanal i fon vr excepiions, eontoct the Nevada State Labor Commisslonar: Carson Clyy 775-G37-1850 ar Las Vugas 702-496-2650
TOLL FREE: 1-600-992-0900 Fxt. 4850 Internet: swsw.LaborCommissloner.com

BRIAN SANDOVAL THORAN TOWLER HRUCE DRESLOW
Governor Nevada Labor Commissioner Director
State of Nevada Nevada Deparintent of Business & Industry
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IN THE SUPREME COURT OF THE STATE OF NEVADA

WESTERN CAB COMPANY,
Petitioner,

Vs.

EIGHTH JUDICIAL DISTRICT

COURT OF THE STATE OF

NEVADA, in and for the COUNTY

OF CLARK; and THE HONORABLE

LINDA MARIE BELL, District Judge,
Respondents,

and

LAKSIRI PERERA, Individually and
on behalf of others similarly situated,

Real Party in Interest.

Case No.:

District Court Case No. A-14-707425-C

PETITIONER’S APPENDIX IN SUPPORT OF PETITION FOR WRIT OF

MANDAMUS OR PROHIBITION
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Malani L. Kotchka

Nevada Bar No. 283
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520 South Fourth Street, Suite 320
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Telephone: (702) 834-8777
Facsimile: (702) 834-5262

Email: mlk@hmlawlv.com

Attorneys for Petitioner
Western Cab Company
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Nevada Bar No, 283 CLERK OF THE COURT
HEJMANOWSKI & McCREA LLC

520 South Fourth Street, Suite 320

Las Vegas, NV 89101

Telephone: (702) 834-8777

Facsimile: (702) 834-5262

Attorneys for Defendant
Western Cab Company

DISTRICT COURT
CLARK COUNTY, NEVADA

LAKSIRI PERERA, individually and on behalf

of others similarly situated, Case No.; A-14-707425-C

Plainti{fs, Dept.: VII
v,
WESTERN CAB COMPANY, FOR RECONSIDERATION OF
PORTION OF THIS COURT'S JUNE
Defendant, 16,2015 DECISION AND ORDER

)
)
%
)
) REPLY IN SUPPORT OF MOTION
)
)
)
) Date of Hearing: 08/27/15

)

)

Time of Hearing; 9:00 a,m,

702.834,8777

I RECONSIDERATION IS NECESSARY GIVEN THE SIGNIFICANCE AND
CONSTITUTIONAL DIMENSION OF THE FREQUENTLY RECURRING
QUESTION RAISED

At issue is what statute of limitations applies o a claim for back wages under the Minimum
Wage Amendment, Novada Const, Art, XV, Sec. 16, whete the employee was previously excluded
by NRS 608.250(2) from receiving minimum wage set by the Nevada Labor Commissioner, In the
wake of the Supreme Court’s decision in Thomas v. Nevada Yellow Cab Corp., 130 Nev, Adv. Op.
52, 327 P.3d 518 (2014), courts sitting in Nevada have inconsistently applied two, three and four
yeat statutes of limitations to claims for back wages under such circumstances, e‘g.:. (1) two yeats

under NRS 608,260, titled “Action by employee to recover diffetence between minimum wage and
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amount paid; limitation of action;” (2) three years under NRS 11,190(3)(a), governing actions on

claims created by statute; or (3) four years under the catchall NRS 11.220, titled “Action for relief

not otherwise provided for.”"

This issue is obviously frequently occurring and of great significance to employets and
employees, It should be determined only after the patties have been accorded full opportunity to
present all arguments and authorities on the issue, Nothing in EDCR 2.24 (“Rehearing of motions”)
curtails ot prohibits the Coutt’s exercise of its disctetion to reconsider matters, particularly ones as
unsettled and important as this, and the parties’ presentation and the Court’s consideration of all
relevant portions of NRS and NAC Chapters 608 and relevant case law is cleatly justified under the

circumstances,

11, THE COURT IS OBLIGED BY NEVADA LAW TO PRESERVE NRS 608.260°S
TWO-YEAR LIMITATION AS IT DOES NOT OFFEND ANY PROVISION OF
THE NEVADA CONSTITUTION’S MINIMUM WAGE, AMENDMENT

Under a subsection of NRS Chapter 608 titled “Minimum Wage,” NRS 608.250 provides:

NRS 608,250 Establishment by Labor Commissioner;
exceptions; penalty,

1, Bxcept as otherwise provided in this section, the
Labor Commissioner shall, in accordance with federal law,
establish by regulation the minimum wage which may be
_paid to employees in private employment within the State,
The Labor Commissioner shall prescribe increases in the
minimum wage in accordance with those prescribed by
federal law, unless the Labor Commissioner determines
that those increases are conirary to the public interest.

2. The provisions of subsection 1 do not apply to:

! The majority of courts split between two years and four years, Only one case, Sheffer v,
US Airways, Ine,, 2015 WL 3458192 (D. Nev. 2015), applied the three-year statuie to a
Minimum Wage Amendment claim, There, the plaintiff urged application of the six year
limitation provided by NRS 11,190(1)(b) for actions on written contracts and obligations while
the defendant argued for application of NRS 608.260’s two-yeat statute, The Court rejected both
positions and settled on the three-year statute governing actions based on a statutory right as the
“most obvious candidate.” Id, at *3 (continuing; “Section 16 is not strictly a ‘statute,” but the
Court believes the Nevada Supreme Court would treat it as one for purposes of the limitations

period.™),
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(a) Casval babysitters,

(b)  Domestic service employees who reside in
the household where they work.

(© Outside salespersons whose earnings are
based on commissions,

(d)  Employees engaged in an agricultural
putsuit for an employer who did not use more than 500
days of agricultural labor in any calendar quarter of the
preceding calendar year,

(¢)  Taxicab and limousine drivers,

§3) Persons with severe disabilities whose

disabilities have diminished their productive capacity in a
specific job and who are specified in certificates issued by
the Rehabilitation Division of the Department of
Employment, Training and Rehabilitation,
3. It is unlawful for any person to employ, cause fo be
employed or permit to be employed, or to contract with,
cause to be contracted with or permit to be contracted with,
any person for a wage less than that established by the
Labor Commissioner pursuant to the provisions of this
section,

The Constitutional Minimum Wage Amendment, titled “Payment of minimum
compensation to employees,” as interpreted by Thomas, effected the elimination of the exclusion of
certain Nevada workers from the minimum wage, e.g, taxicab drivers, but did not eliminate
subsections (1) and (3) of the statute — hence, the Nevada Labor Commissioner still establishes the
minimum wage in conformity with the Minimum Wage Amendment and still enforces claims on
behalf of employees who have not been paid the applicable minimum wage. See Exhibit 10, p, 2,
Office of the Labor Commissioner’s 7/1/14 Biennial Report to the Governor and the Legislature
Pursuant to NRS 607,080, July 1, 2014, defining as part of the “Function and Purpose of the

Office,” the “Minimum Wage Calculation” as follows:

Pursuant to Auticle 15, Section 16(A) of the Nevada
Constitution, the Governor or the State agency designated
by the Governor must calculate the State minimum wage
annually and publish a bulletin announcing the adjusted
rates, if any, by April 1 of each year. The new rates, if any,
go into effect the following July 1,
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Then, NRS 608.260 provides a two-year statute of Hmitations for recovery of back wages,

stating;

Thomas interpreted the Mimimum Wage Amendment as eliminating the exceptions of
certain wotkers under NRS 608.250(2), 327 P.3d at 522, But, other than thereby adding to the
breadth of Nevada workers covered by the minimum wage, Thomas did not invalidate any other
part of NRS 608.250 or even address NRS 608, including either its two-year statute of limitations

(NRS 608.260) or its two-year employer record-keeping obligation (NRS 608.115 and NAC

608,140)).2

Thomas should not be construed as requiring the invalidation of other portions of NRS

The Office of the Labor Commissioner is the agency
designated by the Governor to meke the minimum wage
calculation each year and publish the bulletin announcing
the rates. This is a duty this office takes very setiously as
we undetstand the impact the determination of minimum
wage has on the Nevada economy,

In 2014, the minimum wage rates for the State of Nevada
did not increase from the year before, Presently, minimum
wage in Nevada is $7.25 for workers offered qualified
health insurance and $8.25 for workers without employer-
provided health insurance.

Action by employee to recover difference between
minimum wage and amount paid; limitation of action, If
any employet pays any employee a lesser amount than the
minimum wage prescribed by regulation of the Labor
Commissioner pursuant to the provisions of NRS 608.250,
the employee may, at any time within 2 years, bring a civil
action to recover the difference between the amount paid to
the employee and the amount of the minimum wage. A
contract between the employer and the employee or any
acceptance of a lesser wage by the employee is not a bar fo
the action,

2 Thus, as noted in Western Cab’s Motion, Terry v, Sapphire/Sapphire Gentlemen's Club,
130 Nev. Adv. Op, 87, 336 P.3d 951, 954 (2014), observes as to the operation of Thomas: “Only an
‘employee’ is entitled to minimum wages under NRS 608, NRS 608.250, superseded in part by
constitutional amendment as recognized In Thomas....”” (Emphasis added.)
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Chapter 608, Tn fact, under both its inherent authority and statutory direction, the judicial branch is
obliged by the severabilty doctrine to uphold the constitutionality of the remainder of NRS Chapter
608, as those statutes are not repugnant to the Minimum Wage Amendment. For example, NRS
0,020, added in 1975, confirms the Legislature’s intent that Nevada courts not invalidate any

pottions of statutes that ate not constitutionally offensive:

Severability

L, If any provision of the Nevada Revised
Statutes, or the application thereof to any person, thing ot
circumstance is held invalid, such invalidity shall not affect
the provisions or application of NRS wiich can be glven
effect without the nvalid provision or application, and fo
this end the provisions of NRS are declared fo be severable.

2, The inclusion of an express declaration of
severability in the enactment of any provision of NRS or the
inclusion of any such provision in NRS, does not enhance the
severability of the provislon so treated or defract from the
severability of any other provision of NRS,

(Emphasis added.) The Nevada Supreme Court has long embraced the so-called “severance
doctrine” as part of its inherent authority, Thus, Flamingo Paradise Gaming, LLC v. Chanos, 125
Nev, 502, 515, 217 P.3d 546, 555-56 (2009), affirms that only the unconstitutional portions of the

Indoor Air Act statutory scheme be stricken, explahlihg:

Under the severance docttine, it is ‘the obligation of
the judiciary to uphold the constitutionality of legislative
enactments where it is possible fo strike only the
uncoustitutional portions.” Rogers v. Heller, 117 Nev. 169,
177, 18 P.3d 1034, 1039 (2001) (quotation omitted,) This
court has adopted a two-part fest for severability: a statute is
only severable if the remaining portion of the statute,
standing alone, can be given legal effect, and if the
Legislature infended for the remainder of the statuie to stay
in effect when part of the statute is severed, County of Clark
v, City of Las Vegas, 92 Nev, 323, 335-37, 550 P.2d 779, 788
(1976),

(Emphasis added.) More than a century eatlier, the Nevada Supreme Court explained precisely the

doctrine in State ex rel, Aitorney General v, Harris, 19 Nev. 222, 8 P, 462, 463 (1885):
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An unconstitutional provision will not invalidate an enfire
enactment of the legislature, unless the obnoxions portion
Is so Inseparably connected with the others that it cannot be
presumed the legislature would liave passed the one without
the other. ‘It is true,’ said the supreme comt in California, in
Lathrop v, Mills, 19 Cal, 530, ‘“that the constitution merely
inderdicts acts whicl oppose s provisions, and that if any
act there be found a provision which is constitutional, that
provision may be carvied ouf, provided the excepted
provision is entirely disconnected from the vicious portions
of the act, and the legislature is presumed to intend that,
notwithstanding the invalidity of the other patts of the act,
still this particular section shall stand, The saving of the
particular provision, even when not upon ifs face
unconstitutional, in such instances is therefore a matter of
legislative intent, In order to sustain the excepted clause, we
must intend that the legislature, knowing that the other
provisions of the statute would fail, still willed that this
particular section should stand as the law of the land.’

(Emphasis added.)

Subsection (2) of NRS 608,250 is the only part of the statute that is unconstitutional, The
rest of the statute must be preserved to the extent possible, United States v. Beko, 88 Nev, 76, 88,
493 P,2d 1324, 1331 (1972) (court had authotity to sever unconstitutional exemption in tax statute if
severance did not invalidate entive statute); Desert Chrysler-Plymouth, Inc. v. Chrysler Corp., 95
Nev. 640, 645, 600 P.2d 1189, 1192 (1979) (citing both NRS 0.020 and the courfs’ inherent
authority to determine “whether the remainder” of a statutory scheme under attack as
unconstitutional could “stand independently and whether the Legislature would have intended it to

do s0." ), Desert Chrysler concluded that severability saved significant portions of the statutory

scheme:

In this case it is clear that the legislation is separable and that
the Legislature would have intended severance, The
remaining sections of Chapter 295 define unfair business
practices and provide for civil penalties when these laws are
violated,... Such legislation is divisible from that which
imposes a licensing function on the district court,
Furthermore, since it was the intent of the Legislature to
enact a law that regulated motor vehicle franchises, # must
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1 be presumed that the Legislature would have infended that
the remalning portlon of the act be severable from the

2 invalid provisions.

3 95 Nev, at 645-46, 600 P.2d at 1192 (emphagis added),

: The application of the severability doctine to statufes and parts of statutes is a fundamental
6 part of basic law of the United States, See Loeb v. Trustees of Columbia Township, 179 U.S, 472,
7 489-90 (1900) (“As one section of a statute may be repugnant to the Constitution without rendering
8 the whole act void, so, one provision of a section may be invalid by reason of its not conforming to
9 the Constitution, while all the other provisions may be subject to no constitutional infirmity, One

10 part may stand, while another will fall, unless the two are so connected, or dependent on each other

11 in subject-matter, meaning, or purpose, that the good cannot remain without the bad.” (emphasis
Z added)); Cash America International v. Bennett, 35 S,W.3d 12, 22 (Tex. 2000) (“When a part of a
14 statutory scheme is unconstitutional, @ court should sever out the unconstitutional aspects and
15 save the balance of the scheme if ‘other provisions or applications of the statute... can be given

16 effect without the invalid provision or applcation,” (emphasis added)); Commissioner v. Lawyer
17 Discipline v. Benton, 980 8.W.2d 425, 551 (Tex. 1998) (“The unconstitutionality of one part of a

18 statute does not requive us to invalldate the entire statute unless the unconstitutional provision is

19

not separable from the remainder,” (emphasis added)); Bach v. County of St. Clair, 576 N.E:2d
20
” 1236, 1241 (111, App, 1995) (“[TThe tnvalidity of that one section does nof mandate invalidation of
29 all of Chapter 42, The {nvalidity of one part of a statute does not affect the validity of the

23 remainder unless it is clear that the legislature would not have enacted the law without the fnvalid

24 portion,” (emphasis added)).

25 In this case, Thomas did not require or even suggest any reason why the statute of

26 limitations in NRS 608,260 would be constitutionally repugnant to the Minimum Wage

Z Amendment and fall with NRS 608.250(2), Under well-settled Nevada law, the two-yeat statute of
e R
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limitations should be enforced as it stands,

I, THE MINIMUM WAGE AMENDMENT AND NRS 608.260’S TWO-YEAR
LIMITATION ARE RATIONALLY HARMONIOUS

The Minimum Wage Amendment, Art, XV, Sec. 16(B), does not provide specific remedies
or limitations for action, but specifically embraces a plaintiff’s entitlement “to all remedies available

under the law ot in equity appropriate to remedy any violation” of the Amendment, stating in

pertinent pat:

An employee claiming violation of this section may bring

an action against his or her employer in the comts of this

State to enforce the provisions of this section and shall be

entitled fo all remedies available under the law or in

equity appropriate fo remedy any violation of this section,

including but not limited to back pay, damages,

reinstatement or injunctive relief,. An employee who

prevails in any action to enforce this section shall be

awarded his or her reasonable attorney’s fees and costs....
(Bmphasis added.) NRS Chapter 608 is titled “Compensation, Wages and Hours” and subsections
608.250 -.290 are grouped under the title “Minimum Wage.” Within the Minimum Wage grouping,
NRS 608.260 specifically addresses temedies for the recovery of minimum wages, limited by two-
years within which to bring such a suit, stating in pertinent pait;

If any employer pays any employee & lesser amount
than the minimum wage..., the employee may, at any fime
within 2 years, bring a civil action to recover the difference

between the amount paid to the employee and the amount
of the minimum wage....

(Bmphasis added,) These provisions are not inconsistent or incompatible, but complementary and
harmonious one with the other, In fact, the Constitutional Amendment’s words “all remedies
availuble under the law or in equity appropriate to remedy any violation of this section” are
reasonably read to antlcipate or rely on plaintiffs ability to commence léwsuits for back wages
under NRS 608,260, (Bmphasis added.) Thus, the Nevada Supreme Coutt has long and uniformly
concluded that statutes must be construed “if reasonably possible, so as to be in harmony with the
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1 constitution.” (Emphasis added.) Thomas, supra, 327 P.3d at 521, citing State v. Glusman, 98

2 Nev, 412, 419, 651 P.2d 639, 644 (1982). In addition, the Nevada Supreme Court has also long
3 concluded that “[if] the constitutional provision is ambiguous, we look to the history, public policy,
* and reason for the provision,” concluding that “the interpretation of a ... constitutional provision
Z will be harmonized with other statutes.” (Emphasis added,) Landreth v. Malik, 127 Nev. Adv, Op.
7 16, 251 P,3d 163, 166 (2011), citing We the People v. Secretary of State, 124 Nev, 874, 881, 192
8 P.3d 1166, 1171 (2008) (“[Wihen possible, fhe inferpretation of a statute or constitutional
9 provision will be harmonized with other statutes or provisions to avoid unreasonable or absurd
10 results” (emphasis added)),
1 As a natural result of these longstaﬁding precepts, Nevada acknowledges a “presumption. .,
i agailnst implied repeal unless the enactment conflicts with existing law to the extent that both
14 cannot logically coexist” (Emphasis added.) Thomas, supra, 327 P.3d at 521, citing Western
15 Realty Co. v, Cify of Reno, 63 Nev. 330, 344, 172 P,2d 158, 165 (1946), To avoid invalidation of

16 statutes “every favorable presumption and intendment” must be employed In favor of the statute’s

17 constitutionality.” (Emphasis added.) Glusman, supra, 98 Nev, at 419-20, 651 P.2d at 644; and id.,

18 further explains:

19
We have long recognized, as a general principle, that statutes

20 should be construed, if reasonably possible, so as to be in
harmony with the constitution. Copeland v. Woodbury, 17

21 Nev, 337,30 P, 1006 (1883); cited with approval in Milchem

2 Ine. v. District Court, 84 Nev. 541, 445 P.2d 148 (1968). In
the face of aftack, every favorable presumption and

23 intendment will be brought to bear In support of
constitutionality,  As previously held, Yaln act of the

24 legislature is presumed to be constitutional and should be
so declared unless it appears fo be clearly in contravention

25 of constitutional principles.’ State ex rel, Tidvall v. Eighth

26 Judicial Distitet Court, 91 Nev, 520, 526, 539 P,2d 456, 460
(1975).

27

(Emphasis added.) In considering statutory challenges, the “stafutes are presumed to be valid, and
HEJMANOWSKI & Mt%fEf\ e
520 5007 FOURTH STREET
BUITE 320 Page 9 Of 18

LAs VEGAS,
NevADA 60101
702.834.8777

000389




1 the burden is on the challenger to make a clear showing of their unconstitutionality.” Paschall v,

2 State, 116 Nev, 911, 914, 8 P,3d 851, 852-53 (2000) (emphasis added). As aresult, “it is axiomatic
3 that ‘[w]here the language of a statute is plain and unambiguous, and its meaning is clear and
: unmistakable, there is no room for co‘nsz’rum‘ion, and the courts are not permitted fo searcl for is
p meaning beyond the statute ifself’”” (Emphasis added.) Id.; see also Sheriff; Clark County .
7 Lugman, 101 Nev, 149, 155, 697 P.2d 107, 111 (1985) (“Where the intention of the legislature is
8 clear, it is the duty of the coutt to give effect to such intention and to construe the language of the
9 statute to effectuate, rather than to nullify, its manifest purpose.”).
10 NRS 608.260’s two-year limitation for back wages is not addressed, supplanted or replaced
11 by any portion of Art. XV, Sec. 16, but is completely harmonious and reconcilable with the
i Minimum Wage Amendment’s instruction that “[a]n employee claiming violation of this section
14 may bring an action against his ot her employer in the courts of this State to enforce the provisions
15 of this section and shall be entitled to all remedies available under the law or in equity appropriate to

16 remedy any violation of this section, including but not limited to back pay, damages, reinstatement
17 or injunctive relief,” As in Glusman, none of plaintiffs’ constitutional rights are impaired by

18 enforcement of the two-year time limit of the statute, but rather enforced under it. 98 Nev, at 423,

19
651 P.2d at 646,
20
o This conclusion is further supported by NRS 608,115°s direction that employers maintain
2 recotds of wages for a 2-year period. The Minimum Wage Amendment is also consistent with

23 NAC 608,140, added by the Labor Commissioner to the Administrative Code effective August 25,

24 2004 —before the first vote on the Constitutional Amendment -- and reaffirming NRS 608.115°s

25 duties, stating:

26 Provision of records of wages to employee. (NRS
27 607,160, 608,115) Within 10 days after a request by an
employee, an employer shall provide the records of wages
28 required to be kept by the employer pursuant to NRS
HEJMANOWSK) & MCCREA 1|
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608,115 to the employee, including, but not limited to, an
employee that is paid by salary, piece rate or any other wage
rate,

(Emphasis added.) See Exhibit 16, Record retention provisions of other employment or fair wage
statutory schemes have been considered significant evidence of what statute of limitations should be
applied. For example, Jones v. Tracy School District, 611 P.2d 441, 443-44 (Cal. 1980), concludes
that a two-year records retention requitement had real meaning — to prevent the prosecution of
claims whete records and witnesses were no longer available -- with regard to the statutory
scheme’s two-year limitation for recovery of back wages:

The section, read as a whole, demonsirates a legislative
intent to limit back pay recovery to two years. If Is
significant that subdivislon (d) requires all employers to
keep records of wages and job classifications for only two
years, As explained below, fhis requirement discloses a
legislative intent to Hmit recovery of back wages in the
manner sought by respondent.

The relationship between the two-year recorvd-
keeping requirement of subdivision (d) and the Hmitations
period set forth in subdivision () becomes apparent when
these provisions are viewed in the light of the imporiant
purpose served by the statute of lmitations, namely, ‘to
prevent the assertion of stale claims by plaintiffs who
have failed fo file their action until evidence is no longer
Sfresh and witnesses are no longer availuble,’ (Addison v.
Stats of California (1978) 21 Cal.3d 313, 317, 146
CalRptr, 224, 226, 578 P.2d 941, 942-43; People v,
Universal Film Exchanges (195) 34 Cal.2d 649, 659, 213
P.2d 697.) By reason of the operation of subdivision (d),
documentary evidence may be lacking to support or defend
against claims of discrimination occurring more than two
years before the initiation of an action for back wages,
while less stale claims, in all probability, will be well
documented,  Surely the Legislature would not have
imposed only a two-year record refention requirement had
it intended to permif unlimited recovery In wage
discrimination cases. Thus, in order to harmonize the
various provisions of section 1197.5, we read the two-year
limit of subdivision (I) as both a filing requirement and a
limitation upon recovery,
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(Emphasis added.) Based on the same logic, Barajas v. Bermudez, 43 F,3d 1251, 1260 (9" Cir,
1994), reverses the district court’s application of a one-year statute of limitations to claims under
the Migrant and Seasonal Agricultural Worker Protection Act (“AWPA”) where there was a

three-year document retention requirement, which the Ninth Cireuit deemed appropriate to afford

protection to both wotrkers and employers:

One important component of the AWPA statutory
scheme is disclosure, As the House Report on the AWPA
bill emphasized, ‘the duty to provide truthful information
shall be a duty which runs throughout the period beginning
with recruitment and extending until the point that the
records required to be maintained need no longer be
maintained’ HR. Rep, No, 97-885, 9" Cong, 2d Sess,
16.... The statute carries forward this purpose.... These
provisions not only require that employers provide
comprehensive information to workers, concerning the
terms of their employment, but also that they ‘make, keep
and preserve records for three years...” pertaining to hours
worked, piecework units earned, wages, pay petiod
earnings, specific sums withheld, and net pay for each
worker.  The three-year record refentlon requirernent
would be eviscerated were the private right of
action..limited by a one-pear statute of limitations (the
one-year limit, of course, would apply not only to
aggrieved wotkers but also to employers seeking to
exercise their AWPA right to obtain employment data on
wotkers who previously had worked for other
contractors,,.,)

(Emphasis supplied) To harmonize the three-year record retention statute with the claims
limitation, the Ninth Circuit borrowed the state’s three-year limitation for actions on oral contracts:
“I'W]e would decline to borrow the one-year limitations period ... in light of the three-year record
refention requirements of the AWPA and its remedial and humanitarian purposes,” Id.

Section B of the Minimum Wage Amendment confirms the existing right of employees to
sue to recover back wages but does not contain a statute of limitations, By the Supreme Coutt's
decision in Thomas, taxicab drivers were removed from the exception to minimum wage and
therefore are within the group of employees covered by the Constitution and NRS 608, Under such
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1 circumstances, it is unfair, irrational, unreasonable and beyond the logical intent of both the

2 Legislature and the Nevada electorate to conclude that an employee’s claim for back wages under
3 the Minimum Wage Amendment would be subject to the State’s longer catch-all statute of
* limitations — for “Action]s] for relief not otherwise provided for” - as opposed to the specific two-
Z year limitation stated in NRS Chapter 608, governing “Compensation, Wages and Hours” and
7 consistently providing a two-year limitations for employee claims and employer’s record retention,
8 There is no support in the Minimum Wage Amendment, NRS Chapter 608, NAC Chapter 608, or
9 any Nevada Supreme Court decision to read the limitations period of NRS 608,260 out of Nevada

10 law and instead use the catch-all — “for relief not otherwise provided for” -- statute of limitations,

11

The Court should reconsider its decision and conclude, as the Supreme Coutt in Glusman, 98 Nev.
12

at 423, 651 P.2d at 646, that the “statue here challenged is constitutional on its face” and that, as in
13
14 Jones, supra, and Barajas, supra, the limitations for actions and record-keeping ate rationally
15 related and must be read together,
16 IV, IMPLIED REPEAL OF STATUTES IS STRONGLY DISFAVORED AND

READING NRS 608.260 AND NRS 608.115(3) IN HARMONY WITH THE

17 MINIMUM WAGE AMENDMENT PRESERVES THE TWO-YEAR
18 STATUTE OF LIMITATIONS

19 Under Nevada law, the conclusion that a statute has been impliedly repealed is “heavily
20 disfavored.” Washington v. State, 117 Nev. 735, 739, 30 P,3d 1134, 1137 (2001) (this Court “will
21 not consider a statute to be repealed by implication unless there is no ofher reasonable

2 construction of the two statutes” (emphasis added)); Presson v. Presson, 38 Nev, 208, 208, 147

23

P, 108, 1082 (1915) (implied repeal is disfavored); Western Realty Co. v. Cify of Reno, 63 Nev.
24
Y 330, 344, 172 P.2d 158, 165 (1946) (quoting Ronnow v, City of Las Vegas, 57 Nev, 332, 85 P.2d
26 /

3 The Labor Commissioner voluntarily adopted a 24-month limitation on
27 accepting wage claims, NAC 607,105, Moreover, Mr. Greenberg agrees that his sccond
claim for relief is governed by a two-year statute of limitations, Exhibit 13, See also
28 Exhibit 14 whete the Court limited discovery regarding the class to two yeats,
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1 133, 147 (1937) (“Where express terms of repeal are not used, the presumption Is always

2 agalnst an intention fo repeal an earlier statute,..” (emphasis added)). “The fact that a statute
3 is enacted after another statute, but is subsequently amended without mention of the first statute,
* may weigh against a finding of legislative intent to repeal by implication.” Washingfon, supra;
Z see also, Thomas dissent, 327 P.3d at 522, citing In re Advisory Op. to the Governor, 132 So,2d
7 163, 169 (Fla. 1961) (“Implied repeals of statutes by later constitutional provisions [are] not
8 favored and.., in order to produce a repeal by implication the repugnancy between the statute

9 and the Constitution must be obvious or necessary,”).

10 The Minimum Wage Amendment makes no specific reference to NRS 608,260, but
= preserves an employee’s “right to bring an action against his or her employer....” There is no
i indication that when Nevada voters considered the Constitutional Minimum Wage Amendment,
14 they were informed that they might be deemed to have repealed or amended NRS 608.260’s two-
15 year time limit for initiating a court case or NRS 608.115(3)’s requirement that employers

16 maintain wage records for two yeats. See Lucas v. Bell Trans, 2009 W1, 2424557, at *8 (D, Nev.,

17 2009), concluding that there was no conflict sufficient to read NRS 608250 out of the

18 Constitutional Amendment as opposed to reconciling if:
19
In sum, this Court cannot conclude that there is no
20 other reasonable construction of the Amendment than that
it repealed NRS 608250, The Amendment made
21 absolutely no reference to NRS 608,250, The focus of the
22 Amendment was the actual minimum wage, And the
Amendment’s definition of ‘employee’ is not in conflict
23 with NRS 608,250’s exceptions, which include limousine
drivers, As a result, this Court holds that the Amendment
24 did not repeal NRS 608.250 or its exceptions, Because
NWHL expressly states that it does not apply to taxicab and
25 limousine drivers, the Limousine Plaintiffs cannot sue for a
2% violation of unpaid wages under Nevada law...,
27 Of course, as Thomas, supra, concluded that as to NRS 608.250(2)'s exceptions for casual
28 babysitters, certain domestic servants, commissioned salespersons, and others, the intent of the
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1 Minimum Wage Amendment was cleat:

2 The Minimum Wage Amendment expressly and broadly
3 defines employee, exempting only certain groups:
“employee” means any person who is employed [by an
4 individual or entity that may employ individuals or enter into
contracts of employment] but does not include an employee
5 who is under eighteen (18) years of age, employed by a
nonprofit otganization for after school or summer
6 employment or as a trainee for a period not longer than
7 ninety (90) days.” Nev. Const. at. 15, §16(C). Following
the expression unius canon, the text necessarily implies that
8 all employees not exempted by the Amendment, including
taxicab drivers, must be paid the minimum wage set out in
9 the Amendment, The Amendment’s broad definition of
employee and very specific exemptions necessarily and

10 directly conflict with the legislative exception for taxicab
11 drivers established by NRS 608,250(2)(e), Therefors, the fwo
are ‘irreconcilably tepugnant,’ .., such that ‘both cannot
12 stand.’ ... and the statute is impliedly repealed by the
. constitutional amendment,
3

The same result is not required, or even suggested, by the Minimum Wage Amendment as to NRS
14 a v
15 608.2607s time limit for actions, Thomas’s analysis of Constitutional supetiority over a conflicting

16 legislative enactment is inapplicable here as there is no conflict,

17 V. THE FEDERAL COURTS HAVE GENERALLY PRESERVED THE TWO-YEAR
STATUTE CONTAINED IN NRS 608.269

18
19 The U.S. District Courts for Nevada have generally applied the two-year limitations to
20 claims under the Minimum Wage Amendment.! See Hanks v. Briad Restaurant Group, LLC, 2015
21 WL 4562755, at *7 (D, Nev, 2015), Exhibit 15, citing Thomas, supra, and Terry, supra (“[Tlhe

2 two-year statute of limitations period found in section 608.260 does not necessarily and directly

23

conflict with the Minimum Wage Amendment, making the two laws irreconcilably repugnant.
24
’s Rather, the statutory provision can be construed in harmony with the constitution because the
26

o7 * See, f, 1, supra, discussing Sheffer, 2015 WL 3458192, in which U.S. District Judge
Jones applied the three-year statute of limitations, NRS 11.190(3)(a), predicting that the Nevada

28 Supreme Court would treat claims under the Minimum Wage Act as statutory.
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1 constitution is silent as to the appropriate limitations period, Thetefore, the Court finds that the
2 Minimum Wage Amendment’s silence does not impliedly repeal the two-year statute of limitations
3 found in section 608,260 and that the two-year limitations petiod applies to minimum wage claims
: brougilt undet the amendment.”); Tyus v. Wendy'’s of Las Vegas, Inc., 2015 WL 1137734, at *3 (D.
p Nev. 2015), Exhibit 5, (“[Alithough the Minimum Wage Amendment is silent on a limitations
7 period, the Court finds that this silence does not impliedly repeal the two-year statute of limitations
8 period found in NRS 608.260. Accordingly, the Court dismisses with prejudice all wage claims
9 accruing more than two years before Plaintiffs filed suit.”); Rivera v. Peri & Sons Farms, Inc., T35
10 | F£.3d 892,902 n. 7 (9" Cir. 2013), Exhibit 3, cert: den,, 134 S.Ct, 2819 (2014) (affirming application
1 of the 2-year statute); McDonagh v. Harrah's Las Vegas, Inc., 2014 WL 2742874, at *4 (D, Nev.
ij 2014), Exhibit 4, (applying the 2-year statute); and Golden v. Sun Cab, Case No. A678109 (Exhibit
14 7, at p. 3: “Since the nature of the action here is the same as the nature of the action described in
18 NRS 608,260, the two yeat limitation period should apply™),
16 Since July 1, 2015, when Western Cab filed its motion for reconsideration, two additional
17 Eighth Judicial District Courts have ruled on the issue, with Department 3, District Judge Herndon,
18 ruling in Desert Cab, Inc. v. Barbara Gilmore, Case No. A-12-668502-C, that the two-year statute
19 applied (Exhibit 11, Minute Order), and with Departrnent 28, District Judge Israel, ruling that the
2(1) four-year statute applied (Exhibit 12, Order).
7y V1. CONCLUSION
23 As a question of obvious Constitutional magnitude affecting many Nevadans, this issue
24 should be resolved only after the parties have had full oppottunity to present all arguments on the
25 issue. Nothing in EDCR 2.24 (“Rehearing of motions™) curtails or prohibits the Court’s exercise of
26 its discretion to reconsider matters, particularly ones of such significance, reoccurrence and
& persistent diversion among the State’s Couts as this, and the parties’ presentation and the Court’s
e Page 16 of 18
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1 consideration of all relevant portions of the Minimum Wage Act and NRS and NAC Chapters 608
2 and the cases interpreting them is clearly justified under these citcumstances,
3 Public trust and confidence in legislative and judicial branches of government is not served
4
by the confusion raised by inconsistent or irreconcilable treatments of NRS 608,260 and the
5
p Minimum Wage Amendment, Notr would it be served by treating different categories of workers
7 defined as “employees” differently, As demonstrated by the authorities cited above, the connection
8 between the duty to maintain records and the right to recover back wages based on those records is
9 rationally connected and the statute of limitations for both should be consistent. Moreover, the
10 Supreme Court’s striking of the exclusion of cettain employees from the benefit of minimum wages
11 .
in Thomas did not invalidate the rest of NRS Chapter 608. The Court should reconsider its decision,
12
. Respectfully submitted,
3
14 HEIMANOWSKI & McCREA LLC
15
16 By:__/s/ Malani L, Kotchka
Malani L. Kotchka
17 Nevada Bar No. 283
520 South Fourth Street, Suite 320
18 Las Vegas, NV 89101
19 Attorneys for Defendant
20
21
22
23
24
25
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27
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9 CERTIFICATE OF SERVICT,

] Putsuant to Administrative Order 14-2, the undersigned heteby certifies that a true and
4 correct copy of REPLY IN SUPPORT OF MOTION FOR RECONSIDERATION OF
5 PORTiON OF THIS COURT’S JUNE 16, 2015 DECISION AND ORDER was
6 electronically served via the Eighth Judicial District Court’s ECF System on this 19th day of
7 August, 2015, to the following:

8

9 Leon Greenberg, Esq,

2965 S. Jones Bivd,
10 Suite B4
Las Vegas, NV 89146

Attorney for Plaintlff
12
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An Endployee of Hejmanowski & McCrea LLC
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STA’TE OF NEVADA OFFICE OF THE LATOR COMMISSIONER

675 FAIRVIEW DRIVE, SUITE 226

é[:)lv,:;ﬁ;x\(NDOVAL CASONCiTY, NV 89701
PHONE: (775) 687-1850

BRUCE BRESLOW FAX (775) 687-6409

DIRECTOR

THORAN TOWLER

LABOR COMMISSIONER

Department of Business & Industry
OFFICE OF THE LABOR COMMISSIONER

www.LaborConunissioner.comn

Blennlal Report to the Governor and the Leglslature Pursuant to NRS 607.080
July 1, 2014

MISSION

The Office of the Labor Commissioner is the principal labor and industrial relations regulatory agency
for the State of Nevada, As such, it is the mission of this office to enforce all labor and industrial
relations laws of the State of Nevada not otherwise assigned to another entlty to ensure the fair and
lawful conduct of business in the State of Nevada, '

The Office of the Labor Commissioner envisions a labor force In which all employees are
compensated for all work performed and where all employers are aware of and comply with labor
laws, ultimately resulting in an economic benefit for the State of Nevada,

GOALS

As an agenaey, It Is our goal to help the public resolve labor-related problems In an efflcient,
professional, and effective manner, This Includes educating employers and employees regardlng their
rights and responsibilities under the law In an effort to promote the growth of business In Nevada.
Additionally, it includes taking enforcement action, when necessary, to ensure that Nevada's worlers
are treated fairly and compensated for all ime worked,

STATUTORY AND REGULATORY AUTHORITY

NRS 607 - Office of the Labor Commissioner NAC 607 - Rules of Practice

NRS 608 — Compensation, Wages and Hours NAC 608 — Compensation, Wages and Hours
NRS 609 — Employment of Minors NAC 609 — Employment of Minors

NRS 610 — Apprenticeship NAC 610 — Apprenticeship

NRS 811 — Private Employment Agencies NAC 611 ~ Private Employment Agencles
NRS 613 — Empioyment Practices* NAC 613 — Employment Practices

NRS 814 — Qrganized Labor and Labor Disputes NAC 338 — Public Works

. NRS 338 - Publlc Works

*NRS 613.040-613,070 and NRS 613.310-613.435 are nat enforced by the Labor Commissioner.
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FUNCTION AND PURPOSE OF THE OFFICE

While the Office of the Labor Commissioner is the principal labor and industrial relations regulatory
agency for the State of Nevada, we do not have jurisdiction over all employment matters, The Office
of the Labor Commissioner primarily handles wage and hour matters In private employment and on
public works projects, Matters related to discrimination, unemployment, workei's compensation, etc,
are handled by other government entities.

The Office of the Labor Commissioner Investigates complaints for the non-payment of wages,
minimum wage, overtime, and prevalling wage on public works projects. Additionally, the office
monitors youth employment practices, apprenticeshlp programs, and private employment agencles
operating In the State of Nevada,

Employment Practices

The Office of the Labor Commissioner ensures that certaln safeguards and enforcement mechanisms
exist In the workplace with regard to hours of service and working conditions, However, the Labor
Commissloner does not have authority over employment practices related to political affiliation or
employment discrimination; those duties are vested in other entities.

Minimum Wage Calgulation

Pursuant to Article 15, Section 16(A) of the Nevada Constitution, the Governor or the State agency
designated by the Governor must calculate the State minimum wage annually and publish a bulletin
announcing the adjusted rates, If any, by April 1 of each year. The new rates, if any, go into effect the
following July 1.

The Office of the Labor Commissloner is the agency designated by the Governor to make the
minimum wage calculation each year and publish the bulletin announcing the rates. This Is a duty this
offlce takes very serlously as we understand the impact the determination of minimum wage has on
the Nevada economy.

In 2014, the minimum wage rates for the State of Nevada did not Increase from the year before.
Presently, minlmum wage In Nevada Is $7.25 for workers offered qualified health insurance and $8.25
for workers without employer-provided health Insurance,

Wage Claim Dispufes

Resolution of wage disputes between employers and employees s the primary service provided by
the Office of the Labor Commissioner. These disputes often relate to claims that an employse was
not paid for all time worked, was not paid the appropriate overtime or was not paid timely.

Due to the significant financial impact unpald wages can have on Nevada workforce and thelr
families, this office strives to resolve all claims as quickly as possible. To that end, It Is our goal to
complete 90% of all wage clalm Investigations within 90 days of opening the clalim. An investigation Is
consldered completed when money due to the worker is recelved, the wage claim is dismissed or a
final order has been Issued.

In 2012 and 2013, the Office of the Labor Commissioner recovered over $4.5 million in wages and
penalties for Nevada workers, To date, approximately 850 wage clalms have been filed with over
$650,000 in wages and penalties recovered In 2014,

2
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Public Works Enforcement and Administration

The Office of the Labor Commissioner oversees the enforcement and administration of public works
in Nevada. This Includes the survey and determination of the minlmum prevailing rate to be pald for
each of the 36 Job classifications recognized by Nevada law; the assignment of Iidentifying numbers
for public works projects and management of project files; and the adjudication of disputes between
workers, contractors, and public bodies sponsoring or financing a public works project,

The Offlce of the Labor Commissloner issued public works project numbers for over 1,200 projects
statewide In 2012 and 2013. The amount of these awarded projects totaled over $2,25 billlon, Thus
far in 2014, the Office of the Labor Commissioner has issued public works project numbers for 431
projects statewlde, totaling $1.27 blllion.

The Office of the Labor Commissioner's annual survey for 612 wage rate (36 classifications In 17
counties) resulted in approximately 3,500 individual rates being generated. For the first time In 2013,
our offlce accepted these surveys electronically. This resulted in greater participation by contractors
statewlde, The Office of the Labor Commissloner expects the same for 2014,

Additionally, the Office of the Labor Commissioner oversaw 224 public works complaints in 2013, The
resolution of those claims resulted in the recovery of over $1,000,000 for Nevada workers employed
on public works projects. To date, 42 public works complalnts have heen filed with our office in 2014,
The total number of complaints is down from prior years due In large part to efforis by our office to
educate contractors and public bodies about Nevada's public works law.

Apprenticeship

Apprentlcaship, often referred to as the “otiginal 4-year degree," Is a system of supervised fraining
leading to certification in a trade, occupation or craft. It combines on-the-job training with classroom-
related instruction, There are currently 91 approved apprenticeship programs and 2,714 registered
apprentices in the State of Nevada,

With oversight by the Office of the Labor Commissioner, apprenticeship In Nevada s administered by
the State Apprentlceship Councll, The State Apprenticeship Councll Is comprised of seven members
appointed by the Labor Commissioner, who serves are the State Director of Apprenticeship.
Members of the State Apprenticeship Councll represent the general public, labor, and management.
The State Apprenticeship Councll meets quarterly In February, May, August and November,

Any and all matters decided by the Council involving a registered apprentice or apprenticeship
program, union or non-union, Is subject lo review and appeal by the Labor Commissioner. Unless
appealed, all declsions rendered by the Labor Commissioner are binding and final,

Private Employment Agencles

The Office of the Labor Commissioner provides licensing and regulatory oversight of all private
employment agencies in the State of Nevada. A private employment agency as defined by the
Nevada Revised Statutes (NRS) Is any person who, for a fee, commission or charge furnishes
information to a person seeking employment enabling or tending to enable the person to seek
employment; furnishes Information to a person seeking employees enabling or tending to enable the
person to obtain employees; or maintains a record of persons seeking employment or employees.
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In 2013, all application materials to apply for a private employment agency license or o renew a
previously Issued private employment agency license were made available, for the first time, on the
Office of the Labor Commissioner website, A total of 109 private employment agency ficenses were
issued or renewed in 2013, For 2014, a total of 103 private employment agency licenses were Issued
or renewed, This number Includes 8 new agencies licensed and 16 agencles that closed or failed to
renew.

Employment of Minors

The Office of the Labor Commissioner enforces the child labor laws outlined in NRS 809, including
providing for the safety of minors in the workplace and ensuring that minors only work certain Jobs,
certain hours, and at cerlain ages.
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OFFICE OF THE LABOR COMMISSIONER STAFF

The Offlce of the Labor Commissioner maintalns offices in Carson City and Las Vegas with a staff of
19 individuals statewide, This is the same humber of staff members the office had in 1981,

Execulive Staff

Labor Cominissioner

The Labor Commissioner serves as the administrator and primary hearing officer for the Office of the
Labor Commissioner. Pursuant to NRS 607,030, the Labor Commissloner devotes his/her entlre time
and attention to these dutles and the business of this office.

In his role as administrator, the Labor Commissioner oversees the day-to-day management and
operation of the Carson City and Las Vegas offlces. This Includes hiring, training, supervising and
evaluating administrative and Investigative staff; representing the Office of the Labor Commissioner
before the State Legislature and Legislative Committees; researching and, If necessary, revising
applicable statutes and regulations; and educating Nevada employers and employees on Nevada's
labor laws through outreach. Additionally, the Labor Commissloner oversees the preparation and
adminisiration of the agency's blennial budget.

In his role as hearing officer, the Labor Commissioner conducts administrative hearlngs on
complalnts of alleged violatlons of NRS 608 and/or NRS 338 In Northern Nevada (all counties except

Clark, Esmeralda, Lincoln and Nye), Additionally, the Labor Commissloner serves as hearing officer
over complex matters within the jurisdiction of the Las Vegas office.

In addition to his dutles as administrator and primary hearing officer, the Labor Commissioner also
serves as State Director of Apprenticeshlp with oversight of the Nevada State Apprenticeship Council.

The Labor Commlissloner is based out of the Carson City office,

Deputy Labor Commissioner

The Deputy Labor Commissioner acts under the direction of the Labor Commlissioner and assists in
the performance of the Labor Commissioner's duties, Pursuant to NRS 607.030, the Deputy Labor
Commissioner devotes his/her entire time and attention to these dutles and the business of this office.

The Deputy Labor Commissioner acts as supervisor for the adminlistrative staff of the Las Vegas
office. Except In complex matters in which the Labor Commissioner serves as hearlng officer, the
Deputy Labor Commissioner serves as hearing officer for matters arising within the jurisdiction of the
Las Vegas office.

Chief Assistant to the Labor Commissioner

The Chief Assistant to the Labor Commissioner serves as the Executive Assistant to the Labor
Commissloner with both programmatlc and administrative responsibliities as directed by the Labor
Commissioner, Specific responsibllities include, but are not limited to: drafting and editing
correspondence; managing the Commissioner's calendar, Including scheduling travel and speaking
engagements; drafting legal pleadings and orders of the Labor Commissionet; serving as Custodian
of Records for the Office of the Labor Commissioner; and assisting with general administrative
functions including payroll, personnel, budget, and agenocy finances.
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The Chief Assistant to the Labor Commissioner is based out of the Carson Clty office,
Adminlistrative Staff

Administrative Assistants

The Office of the Labor Commissioner employs an administrative staff of elght Individuals statewide,
including Administrative Asslistant IVs, Administrative Assistant Ills, and Administrative Assistant Ils.

The administrative staff primarily provides assistance fo the public by answering questions and
concetns pertaining to Nevada wage and hour laws by telephone, emall, and In person, For matters
not within the jurisdiction of the Labor Commissioner, administrative staff directs the public to other
state and federal government agencies. Administrative slaff also assists members of the public with
filing wage claims, general employment complaints, and requests for personnel and wage records,

In addition to the duties referenced above, administrative staff members assist investigative staff with
preparing case files, researching business information, and preparing letters to clalmants and/or
respondents. Further, the Administrative Assistant [Vs are responsible for the administration of the
Apprenticeshlp and Private Employment Agency programs,

Investigative Staff

Compliance/Audit Investigators

The Office of the Labor Gommissioner employs an investigative staff of eight individuals statewide,

Investigators review wage clalms to determine the issues and applicable statutes o make a
determination as to whether there has been a violation of Nevada wage and hour laws, Investigators
are required to exercise Independent judgment in determining what actions to take during an
Investigation and must utilize available search techniques In the Investigation of a claim. Investigators
are often called upon to explain the clalm process and answer questions regarding relevant
provisions of Nevada wage and hour law,

The investigative process begins with an Initial review of the wage claim to ensure that the claim falls
within the Jurisdiction of the Office of the Labor Commissloner. Next, the employer Is notified that a
claim has been filed alleging a violation of Nevada, Many times lnvestigators are able to resolve the
clalm at this Inltlal stage. If not, the employer must submit a response to the claim. Upon receipt of the
employet's response and any relevant documentation, the Investigative process begins. During the
investigative process, Investigators often meet with both parties to negotiate a settlement of the claim.
If the partles cannot reach a setllement and the investigator belleves the clalm Is sustainable, a
formal written determination will Issue. If an objection to the determination Is filed, the Investigation
may move fo the formal hearlng process In which the matter Is present to a hearing officer (usually
{he Labor Commissioner or Deputy Labor Commissioner). A Final Order of the Labor Commlssloner
may Issue elther as a result of the hearing or where no objection to the determination Is submitted.
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REGISTER OF ACTIONS
CAsE No, A-12-668502-C

Barbara Gllmore, Plainfiff(s) vs. Desert Cab, Inc., Dafendant(s)
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Page 1 of 1

Locallon : Distrct Courl CiviiCriminal  Help

Case Type: Other CIvil Flling
Sublype: Other Clvil Matters

Date Filed: 09/17/2012
Locatlon: Department 3

Cross-Reference Case A868502

Number,

Supreme Court No,; 62906

PARTY INFORMATION

Defendant Dasert Cab, Inc,

Plantiff Glimore, Barbara

Lead Attorneys

Joffrey A, Bendavid
Retained

7023848424(W)

Leon M. Greenberg
Retalned
7023836085(W)

EVENTS & ORDERS OF THE COURT

07/22/2015| All Pending Motions (9:00 AM) (Judicial Officer Herndon, Douglas W.)

Minhutes
0772212016 9:00 AM

- DEFENDANT, DESERT CAB, INC.'S MOTION TO DISMISS
PLAINTIFF, BARBARA GILMOUR'S FIRST "CLAIMS" FOR
RELIEF AND/OR MOTION TO STRIKE PLAINTIFF'S FIRST
CLAIM FOR RELIEF AND-OR PRAYER FOR PUNITIVE
DAMAGES AND PRAYER FOR INJUNCTIVE AND
EQUITABLE RELIEF PLAINTIFF'S RESPONSE IN
OPPOSITION TO DEFENDANT'S MOTION TO DISMISS AND
COUNTER-MOTION FOR DISCOVERY UNDER NRCP RULE
56(F) Mr. Bendavid argued In support of his motion with
regards to conversion and punltive damage, With respect o
the counter-motion, Mr. Bendavld stated plalntiff conceded and
they have no evidence. Further arguments regarding discovery
and Injunctive relief. Mr, Bendavid argued plaintiff has no
standing; plaintiff was a former smployes and doss nol have a
right to sue for future wages, cannot seek Injunctive rellef and
plaintiff failed o address statute of llmitatlons in their
arguments, Furlher arguments regarding Nevada minimum
wage rale addressed [n defendant s reply. Argumentls
regarding conversion, Mr, Greenberg argued in opposition of
defendant s argument regarding the two year stalute of
limitations with respact to unpald minimum wages and
referenced rulings that held that the statute Is Inapplicable to
minimum wage clalims brought directly under Nevada s
Conslitution, Further arguments, Court stated Its findings and
ORDERED, It wlil not strike anything related to the Injunctive or
aqullable relief request, that request Is STAYED; In regard to
punitive damages, request to strike GRANTED; as fo the
converslon clalm , It Is not an approprlate part of the request
and request to strike, GRANTED; as lo the statute of
fimitatlons, Court stated the statute that applles Is 2 years. Mr.
Bendavld to prepare the order,

Parties Prasent
Return to Register of Actions

htips://www.clatkcountycourts,us/Anonymous/CaseDetail aspx?Case]D=9407010&Hearin.., 8/14/2015
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NOTC (ﬁ&z« %-W

LEON GREENBERG, ESQ,, SBN 8094
DANA SNIEGOCKI, ESQ,, SBN 11715 GLERK OF THE GOURT
Leon Greenberg Pxofesmonal Corporation
2965 South Jones Blvd- Suite E3
Las Vegas, Nevada 89146
57023 383-6085
702) 385-1827(fax)
leongreenberg@overtimelaw.com
dana@overtimelaw,com

Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

CHRISTOFHER THOMAS, and ) Case No.; A-12-661726-C
CHRISTOPHER CRAIG, Individually and on
Dept,; XXVII

behalf of others similarly situated,
Plaintiffs, NOTICE OF ENTRY OF ORDER

VS,

)
%
)
)
NEVADA YELLOW CAB CORPORATION, ;
NEVADA CHECKER CAB CORPORATION, )
and NEVADA STAR CAB CORPORATION, )

Defendants,

PLEASE TAKE NOTICE that the attached order was entered and filed on

August 4, 2015,

Dated: Clark County, Nevada
August 4, 2015

Leon Greenberg Professional Corporation

Bﬁ/ /s/ Leon Greenberg
eon Gleenbei g, Esg
Nevada Bar N 094
2965 South Jones Boulevard - Suite E3
Ias Vegas, Nevada 89146
Tel (702) 383-6085
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

The undersigned certifies that on August 4, 2015, she served the
within;

NOTICE OF ENTRY OF ORDER

by court electronic service to:

TO:

Mare C, Gordon, Hsq.

Tamer Botros, Esq.

General Counsel

Yellow Checker Star Transportation Co.
Legal Dept.

5225 W. Post Road

Las Vegas, NV 89118

/s/ Sydney Saucier

Sydney Saucier
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ORDR e b s
LEON GREENBERG, ESQ., SBN 8094 GLERK OF THE COURT
DANA SNIEGOCKI, ESQ., 8BN 11715

Leon Greenberg Professlonal Corporation

2965 South Jones Blvd- Suite E4

Las Vegas, Nevada 89146

(702) 383-6085

(702) 385-1827(fax)

leongreenberg@overtimelaw.com

dana@overtimelaw.com

Attorneys for Plaintiffs
DISTRICT COURT

CLARK COUNTY, NEVADA

CHRISTOPHER THOMAS, and
CHRISTOPHER CRAIG, Indlvidually and on

behalf of others simil ituated,
alf of others similarly situated CASE NO. A-12-661726

Plaintiffs, DEPT. NO. XXVill

V8.,
Hearing Date: July 21, 2018
NEVADA YELLOW CAB CORPORATION, |  Hiearing Tima: 8:00

NEVADA CHECKER CAB CORPORATION,
and NEVADA STAR CAB CORPORATION,

Defendants.

ORDER DENYING DEFENDANTS’ MOTION FOR A DECLARATORY ORDER TQ
LIMIT THE STATUTE OF LIMITATIONS PURSUANT TO NRS 608,260

Defendants filed their Motion for a Declaratory Order to Limit the Statute of
Limltations Pursuant to NRS 608,260 on June 17, 2016, Plaintiffs’ Response in
Opposition to Defendants' motion was filed on July 8, 2016. Defendants thereafter filed

their Reply to Plaintiffs’ Response in Opposition to Defendants' motlon on July 16, 2015,
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This matter, having come before the Court for hearing on July 21, 2015, with
appearances by Leon Greenberg, Esq., and Dana Sniegocki, Esq. on behalf of all
plalntiffs, and Tamer B. Botros, Esq., on behalf of all defendants, and following the
arguments of such counsel, and after due consideration of the parties’ respective briefs,
and all pleadings and papers on file herein, and good cause appearing, therefore

IT 18 HEREBY ORDERED:! ,

Defendants’ Motion for a Declaratory Order to Limit the Statute of Limitations
Pursuant to NRS 608.260 is DENIED. Since the Nevada Supreme Court's June 28,
2014 decision In the appeal of this case found that Article 18, Section 16 of the Nevada
Constltution confetred upon the plaintiffs a right to a minlmum hourly wage, as set forth
in that section, it would not make sense te rely on NRS 608.260 as the applicable
statute of limitations for claims under Article 15, Section 16 of the Nevada Constlitution,
NRS 608.260 sets forth the statute of limltations to bring a claim for unpaid minimum
wage owed pursuant to NRS 608,250 and the regulations of the Labor Commissioner
issued under NRS 608,250, A ¢laim for a violation of Article 16, Section 16 of the
Nevada Constitution, which is the claim brought In this case by the plaintiffs, Is neither a
claim for unpaid minimum wages under NRS 808.250 nor a claim for a violation of the
minimum wage prescribed by regulation of the Labor Commissioner pursuant to NRS
608,260, The minimum wage, under the Nevada Constitution, is set according to the
terms of the Constitution, and not by the Nevada Labor Commissioner, Accordingly, the
statute of limitations referenced in NRS 608,260 doss not apply to claims for unpald
minimum wages under Nevada's Constitution,

The more appropriate course Is to apply Nevada's “catch all” statute of limitations

found in NRS 11.220 which provides for a four year statute of limitations for actions for

2
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relief not otherwlse provided for, The Court finds the application of NRS 11.220's four
year statute of limitations to claims for violations of the Nevada Constitution to be

appropriate even where other claims are asserted by the plalntiffs (in this case, claims
for 30 day waiting penalties under NRS 608,020, NRS 608,030 and NRS 608.040) are

governed by the two (2) year statute of limitations petiod.
Accordingly, Defendants' Motion for a Declaratoty Order to Limit the Statute of
Limitations Pursuant to NRS 608,260 Is hereby DENIED In its entirety and the court will

apply the limitations period set forth in NRS 11.220 to plaintiffs' claims under Article 15,

Section 16 of the Nevada Constitution,

IT IS SO ORDERED,

Dated this :?7[ day of July, 2015.

Submitted: %

e

’ Y o i * » /«/v“'
. R
By A

Leon Gresnbery, Esq.
Dana Sniegocki, Esq,

LEON GREENBERG PROF, GORP.

2966 s, Jones Bivd,, Ste. E«4
Las Vegas, NV 89146
Attorneys for Plaintiffs

Approved as to form and content:

By: Ne - A0 v
Mare C. Gordon, Esq, '’
Tamer B. Botros, Esq.
YELLOW CHECKER STAR

TRANSPORTATION CO. LEGAL DEPT,

5225 W, Post Road
Las Vegas, NV 89118
Attorneys for Defendants

llllved

Hén. Ronald J, !srael
District Court fudge
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CLERK OF THE COURT

RTRAN

DISTRICT COURT )
CLARK COUNTY, NEVADA

OMAS
CHRISTOPHER THOMAS, CASE NO. AB61726

Plaintif, DEPT. XXVIlI

VS,

NEVADA YELLOW CAB CORP,

Defendant,

BEFORE THE HONORABLE RONALD J. ISRAEL, DISTRICT COURT JUDGE
TUESDAY, JULY 21, 2015
TRANSCRIPT OF PROCEEDINGS

DEFENDANTS’ MOTION FOR DECLARATORY ORDER TO LIMIT
THE STATUTE OF LIMITATIONS PURSUANT TO NRS 608.260

APPEARANGES:
For the Plaintiff: LEON GREENBERG, ESQ.
DANA SNIEGOCKI, ESQ.
For the Defendant: TAMER B, BOTROS, ESQ.

RECORDED BY: JUDY CHAPPELL, COURT RECORDER
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TUESDAY, JULY 21, 2015 AT 9:31 A M,

THE CLERK: Case A861728, Christopher Thomas versus Nevada Yellow
Cab Corporation. .

THE COURT: Good morning. Counsel, state your appearance for the record.

MR. GREENBERG: Leon Greenberg and Dana Sniegocki for plaintiffs, Your
Honor.

MR. BOTROS: Good morning, Your Honor, Tamer Botros on behalf of
Defendants, Nevada Yellow Cab Corporation, Nevada Checker Cab Corporation,
Nevada Star Cab Corporation,

THE COURT: Good morning. This is Defendant’s, excuse me, motion.
Basically | would imagine it should be characterized as summary judgment or partial
summary judgment as to the statute of limitations, declaratory order is what you put.
But anyway, | think since this is a question of law, it certainly is appropriate, ripe,
whatever, for decision, | think the plaintiffs agree to that.

Do you have anything to add? ['ve read all this.

MR. BOTROS: Just briefly, Your Honor, In the first -

THE COURT: | know that courts have gone three different ways.

MR. BOTROS: Well, that wasn't what | was going to mention, but | wanted to
add just something briefly that wasn't mentioned in our reply. And that is in the first
amended complaint, plaintiffs allege claims regarding NRS 608.040 as well as 020
and 030 regarding individuals who are discharged from my clients or resigned and
basically the duties my clients owe in terms of paying them when they are
discharged or terminated from employment. That would bolster our argument,
Your Honor, that NRS 608.260 applies in this matter with the respect that the statute

of limitations being two years as opposed to what plaintiff's argue with respect of
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four years.
And I'll go ahead and submit that, Your Honor.

THE COURT.: Thank you.

MR. GREENBERG: Your Honor, in respect to the olaims.made in the case
under 608,040 that Defendants’ counsel was mentioning, those are clearly statutory
penalty claims. We do not dispute that those would be governed by two years’
statute of limitations, The dispute between the parties here is what is the actual
period for these minimum wage claims that arise under Nevada’s Constitution.

Your Honor has the briefings, What | would just point out to the Court,
it is mentioned briefly in the papers, is that this matter is scheduled for en banc
review on a writ petition. Argument has been directed but not yet scheduled by the
Supreme Court. This was seeking writ on that Williams decision which held it was a
two-year statute of limitations. The Supreme Court elected to take a close look at
that obviously by granting that writ petition for hearing.

THE COURT: You guys want to stay this? Itis up there.

MR, GREENBERG: Well, Your Honor, | wouldn't want to stay the case in its
entirety, I'm just saying that make a decision on this particular point. | don't know if
it's necessarily important to the progress of this case. There is a statute of
limitations tolling issue that plaintiffs would put before the Court irrespective of
whether it's a two- or four-year statute of limitations that's operative here, but that's
a different issue, Your Honor. I'm just giving Your Honor sort of a fuller picture that
the -

THE COURT: Right, right.

MR. GREENBERG: -~ Court may not have of what's going on here. That's

all, Your Honor.
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GLERK OF THE COURT

RTRAN

DISTRICT COURT
CLARK COUNTY, NEVADA

MELAKU TESEMA, MINALE M. ABEBE,

METASEBIA MMILLION, and :
ACMETHA GEBERSECASA, GASE NO.  A-12-660700-G

Individually and on behalf of others DEPT, NO. XX
similarly situated, T

Plaintiffs,
VS,

LUCKY CAB CO. and LUCKY
TRANSPORTATION, ING.,

Defendants.

BEFORE THE HONORABLE SENIOR DISTRICT COURT JUDGE,
J. CHARLES THOMPSON

WEDNESDAY, MARCH 4, 2015

RECORDER'S TRANSCRIPT OF HEARING OF
STATUS CHECK: DISCOVERY ISSUE

APPEARANGES:
For the Plaintiffs; LEON M. GREENBERG, ESQ,
DANA SNIEGOCK!, ESQ.
For the Defendants: MARIO P, LOVATO, ESQ.

REGORDED BY: SUSAN DOLORFINO, COURT REGORDER/TRANSGRIBER
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THE COURT: Wall, two years might give us enough information as to
whether we've got a class.

MR. GREENBERG: It certainly will for that - that time period, Your Honor, If
~-if, | mean, a class will be designated presumably in respect to people employed
during a particular time perlod. If the statute only is two years then you can’t certify
a class earlier, of course, Your Honor, | just don't know if the Gourt wants to sort of
jump into this issue right now. | understand that. Perhaps we would Just defer it for

THE COURT: Well, it was the first thing that struck me in looking at this is
you wanted documents and information from 2007 to 2014 and that seemed like an
awful long time,

MR. GREENBERG: Waell, Your Honor, there's also an issue here as to
whether there should be a toll of the statute of limitations based upon a violation of
the notice provision of the constitution, The constitution actually states that the
employer has to give written notice to the employee. And it also says thatin the
event there's a violation of the requirements of the constitution, the employee has a
right to all remedies at law or in equity that are avallable in the courts in the State of
Nevada. So that would provide a foundation, at least, to make the claim that they
are estopped -

THE COURT: Can we decide that at a later point?

MR. GREENBERG: | think that might be a -

THE COURT: Just do two years now?

- MR. GREENBERG: That might be a good idea, Your Honor, I'm not - I'm

not disagreeing with that.
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THE COURT: | understand you're not con‘ceding it, but let's just do two years
for the time now.

MR. GREENBERG: Well then, what | would suggest Your Honor do is simply
a = you can simply strike the references from July 1%, 2007 or - and, and we can --
we can make that to be April 1%, 2010 since this case was commencad in April of
2012.

MR. LOVATO: | believe it was April 24™ if I'm right of 2010.

MR. GREENBERG: April 20 -- We can say April 24",

THE COURT: April 24", 2012,

MR. GREENBERG: 2010 would be the appropriate production date because
the case was commenced in April 20, 2012.

THE COURT: For two years from April, 20107

MR. GREENBERG: Two thousand -- No, the case was commenced on Aprl
24" 2012, so we go back two years from the commencement date -

THE COURT; Oh, Okay. | see what you're --

MR. GREENBERG: --for the relevant class period at this limited stage that
we're discussing, Your Honor, so -~

THE COURT: Okay.

MR. GREENBERG: So, we would no longer refer to the July 1%, 2007 date.
We would -~

THE COURT: Well, that would make sense,

MR. GREENBERG: Yes, Your Honor,

THE COURT: Then the question is to what extent --- now the Defendants
objected but didn’t offer any suggestions as to how the discovery should be

permitted. You objected to the discovery saying that they don't need it.
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Hanks v. Brlad Restaurant Group, L.1..C., Slip Gopy (2015)
2015 Wi 48es7ss T T
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United States District Court,
D, Nevada,

Erin HANKS, et al,, Plaintiffs,

v,
BRIAD RESTAURANT GROUP, L.L.C,,
Defendant,

No, 2:14—cv-00786—-GMN-PAL, | Signed July 27,
2015,

Attorneys and Law Firms

Bradley Scott Schraget, Daniel Bravo, Don Springmeyer,
Wolf, Rifkin, Shapiro, Schulman and Rabkin, LLP, Las
Vegas, NV, for Plaintiffs,

Robert Baker, Las Vegas, NV, pro se,

Montgomery Y, Paek, Jackson Lewis P.C,, Rick D.
Roskelley, Kathryn Blakey, Roger L. Grandgenett, Littler
Mendelson, PC, Las Vegas, NV, for Defendant,

ORDER

GLORIA M, NAVARRO, Chief Judge,

*1 Pending before the Court is the Motion to Compel
(ECF No. 42) filed by Defendant Briad Restaurant Group,
LL.C. (“Defendant”), Named Plaintiffs Erin Hanks,
Deatra Enari, Joffrey Anderson, Toby Earl, Shyheem
Smith, Robert Baker, James Skadowski, and Michelle
Pickthall (collectively, “Plaintiffs”) filed a Response
(ECF No, 47), and Defendant filed a Reply (ECF No, 64).

Also pending before the Court is the Motion for Partlal
Judgment on the Pleadings (ECF No, 74) filed by
Defendant, Plaintiffs filed a Response (ECF No, 76), and
Defendant filed a Reply (BCF No. 77).

For the reasons discussed below, both Defendant’s
Motion to Compel and Defendant’s Motion for Partial
Judgment on the Pleadings are GRANTED,

Wev b et B e e rhae g

st

Y. BACKGROUND

This case arises out of alleged violations of an
amendment to the Nevada Constitution sefting certain
minimum wage requirements for employers (the
“Minimum Wage Amendment™), Plaintiffs are employees
of the restaurant chain TGI Friday’s, and work at several
of the chain’s various locations throughout Nevada, (Am,
Compl. § 1, BCF No. 6), Plaintiffs allege that this action
“is a result of [Defendant’s] failure to pay Plaintiffs and
other similarly-situated employees who are members of
the Class the lawful minimum wags, because [Defendant]
improperly claimed eligibility to compensate employees
at a reduced minimum wage rate under Nev, Const, art,
XV, § 16.°(d. §2).

Plaintiffs filed the instant action in this Court on May 19,
2014 on behalf of themselves and a purported class of
Defendant’s current and former omployees, See (Compl.,,
ECF No, 1), Shortly thereafter, on May 23, 2014,
Plaintiffs filed an Amended Complaint, alleging three
claims for relief; (1) violation of Nev. Const, att. XV, §
16; (2) violation of Nev, Const, art, XV, § 16 and NAC
608,102; and (3) violation of Nev, Const, art, XV, § 16
and NAC 608 104, (Am, Compl, §f 72-83, ECF No, 6),
On February 24, 2015, this Court entered an Order (ECF
No, 68) dismissing counts two and three and allowing the
case to proceed on count one. In the February 24, 2015
Order, the Court also denied without prejudice a motion
for class certification filed by Plaintiffs for lack of
evidentiary support and declined to issue an advisory
opinion at Plaintiffs’ request determining the applicable
limitations period in this case, (Feb. 24, 2015 Order
14:1-11, ECF No. 68).

Defendant subsequently filed the present pending Motion
to Compel, secking to compel four of the eight named
plaintiffs (collectively, the “Arbitratlon Plaintiffs”) to
arbitrate thelr claims pursuant to a four-page Employment
At-Will and  Acbitration Agreement (“Arbltration
Agreement”) signed by each of the Arbitration Plaintiffs,
(Mot, to Compel 1:21-2:5, ECF No. 42). Defendant then
filed the present pending Motion for Partial Judgment on
the Pleadings seeking to limit Plaintiffs’ claims to &
two-year statute of limitations perlod and exclude
punitive damages. (Mot, for Judgment 2:1-3:3, ECF No,
74). )

1L, LEGAL STANDARDS
A, Motion to Compel Arbitration
*2 Section 2 of the Fedoral Arbitration Act {(“FAA™)

PHE 2 ooy qhreeped WY o |
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provides that;

A written provision in .., a contract
evidencing a transaction involving
commetce to settls by arbitration a
controversy thereafier arising out of
such contract or transaction .., shall
be  wvalld, irevocable, and
onforceable, save upon such
grounds as exist at law or in equity
for the revocation of any coniract,

9 U.S.C. § 2. “In onacting § 2 of the federal Act, Congress
declared a national policy favoring arbitration and
withdrew the power of the states to require a judicial
forum for the resolution of claims which the contracting
parties agreed to resolve by arbitratlon.”Southland Corp.
v. Keating, 465 U.S. 1, 10, 104 8.Ct. 852, 79 L.Bd.2d 1
(1984). Courts shall place arbitration agreements *upon
the same footing as other contracts”Volt lifo. Sciences,
Inc. v, Bd. of Tis. of Leland Stanford Junlor Univ., 489
U.S. 468, 478, 109 8.Ct. 1248, 103 L.Ed.2d 488 (1989).

Under the FAA, parties to an arbitration agreement may
seek an order from the Court to compel arbitration. 9
U.8.C. § 4, The FAA “leaves no place for the exercise of
discretion by a distriet court, but instead mandates that
district courts shall direct the parties to proceed to
arbitration on [ssues as to which an arbitration agreement
has been signed,”Dean Witter Reynolds Inc. v. Byrd, 470
U.S. 213, 218, 105 S.Ct, 1238, 84 L.Ed.2d 158 (1985).
Thus, the Court's “role under the Act is ... limited to
determining (1) whether a valid agreement to arbitrate
exists and, if it does, (2) whether the agreement
encompasses the dispute at issue”Lee v, Infelfus, Inc,
737 F3d 1254, 1261 (9th Cir2013) (quoting Chiron
Corp, v. Ortho Diagnostic Sys., Ine, 207 F.3d 1126, 1130
(9th Cir.2000) (internal quotations omitted)). If a district
court decides that an arbitration agreement is valid and
enforceable, then it should either stay or dismiss the
claims subject to arbitration.Nagrampa v. MailCoups,
Inc., 469 F.3d 1257, 1276-77 (9th Cir,2006),

Similarly, Nevada law also recognizes that “strong public
polley favors arbilration because arbitration generally
avolds the higher costs and longer time periods assoclated
with traditional litigation ”D,R. Horton v. Green, 120
Nev. 549, 96 P.3d 1159, 1162 (Nev,2002), Nevada has
adopted the Uniform Arbitration Act (the “UAA”).See
generallyNev Rev.Stat, § 38.206--248, Under the UAA,
“the court shall proceed summarily to decide the issue and
order the paties to arbitvate unless it finds there is no
enforceable agreement fo arbitrate.”Nev,Rev.Stat, §
38.221(1)b).  Arbltration agreements are ‘“valid,
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enforceable and irrevocable except as otherwise provided
in NRS 597.995 or upon a ground that exists at law or in
equity for the revocation of a contract.”Nev.Rev.Stat. §
38,219, Accordingly, like the FAA, the Court's role under
the UAA is limited to determining (1) whether a valid
agreement to arbitrate exists and, if it does, (2) whether
the agresment encompasses the dispute at issue.
SeeNev.Rev.Stat, § 38.221(1)(b) (“[Tlhe cowt shall
proceed summarily to decide the issve and order the
parties to arbitrate unless it finds there is no enforceable
agreement to arbitrate,”) (emphasis added).

B, Motion for Judgment on the Pleadings

*3 Federal Rule of Civil Procedure 12(c) provides that
“In]fter the pleadings are closed—but early enough not to
delay trial—a party may move for judgment on the
pleadings.”“Judgment on the pleadings 1is properly
granfed when, socepting all factual allegations in the
complaint as true, there is no issue of material fact in
dispute, and the moving patty Is entitled to judgment as a
matter of law.”Chavez v, United States, 683 F.3d 1102,
1108 (9th Cir,2012), Accordingly, “[a]nalysis under Rule
12(c) Is substantially identical to analysis under Rule
12(b)(6) because, under both rules, a court must
determine whether the facts alleged in the complaint,
taken as true, entitle the plaintiffto a legal remedy."Zd.

In order to survive a motion to dismiss under Rule
12(b)(6), a complaint must allege “sufficient factual
matter, accepted as trus, fo state a claim to relief that is
plausible on its face.”Asheroft v, Iybal, 556 1.8, 662, 678,
129 8.Ct 1937, 173 L.Ed2d 868 (2009) (internal
quotation marks omitted).*A claim has faclal plausibility
when the plaintiff pleads factual content that allows the
court to draw the reasonable inference that the defendant
is liable for the misconduct alleged,”Id.

11, DISCUSSION

A, Motion to Compel Arbitration

In its Motion fo Compel, Defendant asserts that the
Arbitration Plaintiffs have all signed a valid Arbitration
Agreement requiting them to arbitrate their claims, (Mot
to Compel 1:21-2:5, ECF No, 42). The Axbitration
Agreement states:

1. Any clalm, controversy or dispute (hereafter
“claim”) that 1 have against the Briad Restaurant
Group, LLC, ot the Briad Restaurant Group, LLC has
against me, avising from or relating to my employment
or the termination of my employment with the Briad

R
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Restaurant Group, LLC (its owners, directors, officers,
managers, employees, agents, franchisors or, any
company owned by or affiliated with the Briad
Restaurant Group, LLC), shall be settled by binding
arbitration in accordance with the rules of the American
Arbitration Association under its National Rules for the
Resolution of Employment Disputes and judgment
upon the award rendered by the arbitrator(s) may be
entered in any court having jurisdiction thereof...,

2. 1 accept and consent to binding arbitration as an
alternative to civil litigation and agree to forego a trlal
by jury with respect to all claims covered by this
Agreement,

3. The claims covered by this Agreement include, but
are not [imited to;

+ claims for wages or other compensation (including
but not limited to claims for salary, bonuses,
severance pay, and vacatlon pay);

+ clalms for employee benefits including health care
benefits ...}

1 understand that I am also giving up my right to bring
any claim covered by this arbitration agreement as a
class action or representative action,

See (Enari Atbitration Agreement § II, ECF No, 42-1);
(Skadowski Arbitration Agreement § 11, ECF No, 42-3);
(Pickthall Arbitration Agreement § 11, ECF No. 42-4); see
also (Barl Arbitration Agreement § II, ECF No, 42-2)
(containing identical quoted language except for a more
detailed acknowledgment of the signer’s agreement fo
renounce any tight to bring or join a class action covered
by the agreement),

*4 Under the plain language of the Arbifration Agreement
signed by the Arbitration Plaintiffs, those plaintiffs may
only bring claims velating to their employment against
Defendant through wbltration. Accordingly, the two
issues to be resolved at this time are (1) whether the
Arbitration Agreement is valid and (2) whether the
Arbitration Agreement encompasses the dispute at issus,
See Intelius, Inc, 737 F.3d at 1261; Nev,Rev.Stat, §
38.221(1)(b).

Plaintiffs, however, do not argue that the Arbitration
Agreement does not encompass the claims raised in their
purported class action, nor do they assert that the
Arbitration Agreement is invalid based upon any grounds

for the revocation of a contract, Instead, Plaintiffs’ only
argument against applying the Arbltration Agreement to
the Arbitration Plaintiffs’ claims Is that the Arbitration
Agreement is “void for fllegality” as applied in this case
because the Minimum Wage Amendment “expressly
prohibits the waiver of its provision by an individual
employee in an agreement with an employer ."(Resp, to
Mot. to Compel 4:25-27, ECF No, 47). Specifically, the
Minimum Wage Amendment states both that “[thhe
provisions of this section may not be waived by
agreement between an individual employee and an
employer” and that “[a]n employee claiming violation of
this section may bring an action against his or her
employer in the courts of this State to enforce the
provistons of this section.”Nev. Const, att, XV, § 16(B).
Plaintiffs argue that reading these two phrases together
necossitates 8 finding that the claims granted to
employees under the Minimum Wage Amendment cannot
be compelled into arbitration by an agreement befween an
employer and its employees, (Resp, to Mot, to Compel
4:25-8:1, ECF No, 47), This argument fails for two
reasons.

First, the Minimum Wage Amendment’s prohibition on
an employee waiving their rights by agreement does not
prohibit the employee and employer from agreeing on the
forum that will adjudicate the rights provided under the
amendment, The Supreme Cowt of Nevada has long
recognized that “by agreeing to arbitrate a statutory claim,
a party does nof forgo the substantive rights afforded by
the statute; it only submits to their resolution in an
arbitral, rather than a judicial, forum”D.R. Horton, Inc,
96 P.3d at 1164 (quoting Kindred v, Second Judlelal Dist.
Court ex rel. Cnly. of Washoe, 116 Nev, 405, 996 P.2d
903, 909 (Nev.2000)). The Minimum Wage
Amendment's prohibition is agalnst watving “provisions
of this section® such as the substantive right fo a
minimum wags as detailed In the amendment, No
provision of the Minimun Wage Amendment, however,
requires claims to be brought in a court of law, The
Minimum Wage Amendment merely states that “[a]n
employee olaiming a violation of this section may bring
an action in the courts of this State."Nev, Const, art, XV,
§ 16(B) (emphasis added), It provides that Nevada state
courts will enforce an employee’s tights, but it does not
limit the forum exclusively to thoss coutts,

*5 This reading of the Minimum Wage Amendment is
further supported by analogous cases Involving
interprotations of other laws such as the Fair Labor
Standards Act (the “FLSAY) or Title VII of the Civil
Rights Act of 1964 (“Title VII"). For example, the FLSA
prohiblts a private agresment from altering an employee’s
right to a minimum wage and overtime, See Barrentine v,
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Arkansas—DBest Freight Sys, 450 U.S. 728, 740, 101
S.Ct. 1437, 67 L.Ed.2d 641 (1981) (“FLSA rights cannot
be abridged by contract or otherwise waived because this
would ‘nullify the purposes’ of the statute and thwart the
legislative policies it was designed to effectuate.”).
However, every one of the court of appeals that has
considered whether the FLSA establishes a congressional
intent to bar employees from agreeing to arbitrate FLSA
claims individually has concluded that arbitration
agreements ate enforceable in FLSA cases, See eg,
Kuehner v. Dickinson & Co., 84 F,3d 316, 319-20 (9th
Cir,1996); Owen v, Bristol Care, Inc, 702 F.3d 1050,
1052 (8th Cir2013); Caley v. Gulf Stream Aerospace
Corp., 428 F3d 1359, 1378 (11th Cir.2005); Carier v
Countrywide Credit Indus,, Ine, 362 F.3d 294, 298 (Sth
Cir.2004), Adkins v. Labor Ready, Inc.,, 303 ¥.3d 496, 503
(4th Cir2002)). Likewlise, after the Supreme Court’s
decision in Gilmer® the circuit coutts and the Supreme
Court of Nevada have all held that the provision of a right
to a jury trial in the 1991 amendment to Title VII
“presents no bar to compulsory arbitration."E.E.0 .C. v,
Luee, Forward, Hamilton & Soripps, 345 F.3d 742, 750
(9th Cir.2003); see, e.g., Desiderio v. Nat'l Ass’n of Sec.
Dealers, Inc, 191 F3d 198, 205 (2d Cir1999);
Rosenberg v, Merrill Lynch, Pierce, Fenner & Smith, Inc.,
170 F,3d 1, 11 (1st Cir,1999); see also Kindred, 996 P.2d
at 907 (“[Tlhe language of Title VII does not expressly
preclude arbitration”). Accordingly, the Minimum Wage
Amendment’s prohibition on walving the substantive
rights granted within it does not prohibit the enforcement
of those rights through arbitration,

Second, even if the language of the Minimum Wage
Amendment expressly prohibited compulsory arbitration
for claims arising fiom it, that prohibition would be
preempted by FAA and, as a result, would be invalid.
“Pursuant to the Supremacy Clause of the United States
Constitution, ‘the FAA preempts-confrary state law.” *
Ferguson v. Corinthian Colleges, Ine, 133 F.3d 928, 932
(9th Cir,2013) (quoting Mortensen v, Bresnan Commie 'ns,
LLC, 722 F.3d 1151, 1158 (9th Cir2013)). Thus, “[ijn
enacting the FAA, Congress *withdrew the power of the
states to require a judicial forum for the resolution of
claims which the confracting parties agreed to resolve by
avbitration,” © Id, (quoting Southland Corp,, 465 U.S, at
10). As a result, courts are “prohibited from applying any
state statute that invalidates an arbitvation agreement [or]
‘prohibits outright the arbiration of a particular type of
claim’  Id.(quoting AT & T Mobility LLC v. Concepcion,
——U.8, —— ——, 131 8.Ct, 1740, 1747, 179 L.Ed.2d
742 (2011)) (citation omitted),

*6 Plaintiffs argue that the Minimum Wage Amendment
prohibits oufright the arbitration of any of the claims
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arising under it, If that wete true, it would directly confliot
with the FAA and Congress’s declared national policy
favoring  arbitration, Thetefare, even if Plaintiffs’
interpretation of the Minimum Wage Amendment were
gortect, that portion of the amendment is presmpted by
the FAA, See Concepcion, 131 S.Ct, at 1747 (“When state
law prohibits outright the arbitration of a patticular type
of claim, the analysis is straightforward: The conflicting
rule is displaced by the FAA™). Accordingly, the Court
finds that the Avbitration Agreement is valld and
encompasses the Arbitration Plaintiffs' claims against
Defendant under the Minimum Wage Amendment, Each
of the Atbitration Plaintiffs are dismissed fiom this suit
and ordered to arbitrate their claims against Defendant in
accordance with fheir respective versions of the
Arbitration Agreement.?

B. Motion for Partial Judgment on the Pleadings

In s Motion for Partial Judgment on the Pleadings,
Defendant asserts that Plaintiffs’ claims “extend beyond
the applicable statute of limitatlons and, additionally, seek
[punitive] damages which aro unavailable to parties
alleging violations of Nevada’s minimum wage,”(Mot. for
Judgment 2:3-6, ECF No, 74). More specifically,
Defendant asserts that because the Minimum Wage
Amendment fails to provide any limitations period for
claims arlsing under it, Nevada Revised Statute §
608.260—which limits minimum wage claims to two
years—provides the applicable statuts of Hmitation in this
case. (Id 415-5:19); seeNev.Rev.Stat, 608.260.
Additionally, Defendant asserls that because the
Minlmum Wage Amendment does not explicitly provide
punitive damages and, unless otherwise provided for by
law, punitive damages are only available for tort clalms in
Nevada, punitive damages are unavailable to Plaintiffs for
their claims premised on violations of the Minimum
Wage Amendment, (Mot for Judgment 10:14-13:22,
ECF No. 74).

1, Section 608.260°s two-yemr limitations period

applles to claims arising under the Minimum Wage
Amendment,

Prior to the passage of the Minimum Wage Amendment,
Nevada's minimut wage law was set by statute, Thosmas
v, Nevada Yellow Cab Corp., 327 P.3d 518, 519-20
(2014), reh’g denied (Sept. 24, 2014); seeNev Rev.Stat,
§§ 608,250,290, Under the eatlier statutory scheme, an
employee’s claims against an cmployer to recover the
difference between the amount paid to the employee and
the amount of the minimum wage was limited to two
years, SeeNev.Rov.Stat. § 608.260. The Minimum Wage

a
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Amendment, however, does not explicitly provide a
iimitations petiod for-claims arising under it, SeeNev.
Const, art, XV, § 16,

In Thomas v. Nevada Yellow Cab Corp, the Supreme
Coutt of Nevada explalned that the Nevada Constitution
controls over any contlicting statutory provisions and that
a statute will be construed to be in harmony with the
constitution, if reasonably possible. 327 P.3d at 521,
Therefore, “when a statute ‘is fireconcliably repugnant’ to
a constitutional amendment, the statute s deetned to have
been impliedly repealed by the amendment.”Id. However,
“It]he presumption is against implied repoal unless the
enactment conflicts with existing law to the extent that
both cannot logically coexist,”Id,

*7 Here, the two-year statute of limitations perfod found
in section 608,260 does not necessarily and diroctly
conflict with the Minimum Wage Amendment, making
the two laws itreconcilably repugnant. Rather, the
statutory provision can be construed in harmony with the
constitution because the constitution is silent as to the
appropriate limitations period, Therefore, the Court finds
that the Minlmum Wage Amendment’s silence does not
impliedly repeal the two-year statute of limitations found
in section 608,260 and that the two-year limitations
period applies to minimum wage claims brought inder the
amendment, See fd. at 522 (finding that because the
Minimum Wage Amendment contained enumerated
exceptions that did not Include taxicab drivers, it
superseded the taxicab driver exception found in section
608.250(2)); see also Terry v. Sapphire Gentlemen's
Club, 336 P.3d 951, 955 (Nev.2014), reh’g denied (Jan,
22, 2015) (“[Tlhe Minimum Wage Amendment supplants
that of our statutory minimum wage laws fo some
extent...”") (emphasis added); Nev. Att'y Gen, Op.
No0.2005-04 at 15-21 (March 2, 2005) (explaining that
the extent of the Minimum Wage Amendment's
preemption of the statutory framework for minimum
wage claims “depends on the extent of the conflict” and
advising that some provisions that do not directly conflict,
such as the civil and criminal enforcement provisions,
would only be “modified” by the amendment).

This finding is in accord with several coutts in the District
of Nevada that have already addressed this question and
found that the two-year limitations period in section
608260 applied to claims arising under the Minimum
Wage Amendment, See Rivera v. Peri & Sons Farms,
Inc.,, 735 F.3d 892, 902 (9th Cir2013)cert, dented, —
U8, ——, 134 8.Ct. 2819, 189 L.Ed.2d 785 (2014)
(affirming the district court’s application of the two-year
Himitations period in section 608.260 for failing to
properly raise the issue on appeal); see also Tyus v.
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Wendy's of Las Veguas, Ine., No.
214-CV-00729-GMN-VCF, 2015 WL 1137734, at *2-3
(DNev. Mar 13, 2015); McDonagh v. Harrah's Las
Vegas, Inc., No, 2:13-0v-01744JCM-CWH, 2014 WL
2742874, at *4 (D.Nev, June 17, 2014).Buf see Sheffer v.
US. dirways, Inc, No. 3;15-CV-00204-RCJ, 2015 WL
3458192, at *2-3 (D.Nev. June 1, 2015) (finding without
addressing the prior cases applying the limitatlon period
in section 608,260, including an order written by the same
judge, that the general three-year limitations period for
statutory causes of action in Nevada Revised Statute §
11,190(3)®) applied to claims brought under the
Minimum Wage Amendment), Likewise, a majority of
the decislons by state trial courts have also held section
608.260's two-year limitations period to be appropriate
for clalns arising under the Minimum Wage Amendment,
See (Golden v. Sun Cab Inc., Ex. A to Mot. for Judgment,
ECF No, 74-1); (Perry v. Terrible Herbst, Inc., Ex. B o
Mot, for Judgment, ECF No, 74-2); (Williams v, Claim
Jumper Aequisttion Co, LLC, Bx. C to Mot for
Judgment, BCE No. 74-3).But see Diaz et al, v. MDC
Restawrants, A—~14-701633 (Feb. 3, 2015) (finding that
section 608.260 does not apply to claims brought under
the Minimum Wage Amendment), Therefore, the majority
of state and federa! courts addressing the issuc have
agreed with this Court’s decision and applied the two-year
limitations perlod in section 608.260 to claims arising
under the Minimum Wage Amendment. Accordingly,
because this Court finds that the limitations period in
section 608.260 applies to Plaintiffs’ claims, all wage
claims accruing more than two years before Plaintiffs
filed suit are dismissed with prejudice,

2, Punitive damages are not available for claims

arising under the Minimum Wage Amendment,

*8 Plaintiffs’ sole surviving claim is for uapaid minimum
wages under the Minimum Wage Amendment. See (Feb,
24, 2015 Order, ECF No. 68) (dismissing all claims
except for violations of the Minimum Wage Amendment),
Defendant urges the Court to find that Nevada courts
would adopt one or both of the rationales articulated by
the California Court of Appeals in Brewer v, Premier Golf
Properties for finding that punitive damages are
unavailable to plaintiffs claiming violations of minimum
wage laws, 168 Cal.App.4th (243, 86 CalRpir3d 225
(Cal.Ct.App.2008).* In Brewer, the court held first that the
California Labot Code’s mintmum wage requirements are
new rights created by statute that did not exist under
common law; therefore, under the “new right-exclusive
remedy” tule, claims premised on violations of the
statatory rights are limited to only those remedies
expressly provided under the statute—which did not
include punitive damages. See id, at 232-34, The court
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went on to find that notwithstanding tho “new
right-exclusive remedy” rule, punitive damages would
still be unavailable to the plaintiff “because punitive
damages ate ordinatily llmited to actions ‘for the breach
of an obligation not atrising from contract’ and
[plaintiff]’s claims for unpaid wages and unprovided
mealfrest breaks arise from rights based on her
employment contract.” Jd, at 235 (citlng Cal, Civ.Code §
3294),

The Court finds that both of the rationales for denying
punitlve damages in Brewer are equally applicable to
claims avising under Nevada’s Minimum Wage
Amendment, Like California, Nevada courts have long
subscribed to the rule that “[wlhere a statute gives a new
tight and prescribes a partioular remedy, such remedy
must be strietly pursued, and s oxclusive of any
other*State v. Yellow Jacket Silver Min, Co, 14 Nev.
220, 225 (1879); see also Builders Ass'n of N. Nevada v.
City of Reno, 105 Nev. 368, 776 P.2d 1234, 1235
(Nev.1989) (“If a statute expressly provides a remedy,
cowts should be cautious in reading other remedies into
the statute,”). The right to receive a minimum wage arises
from legislative mandate and did not exist under common
law. See Brewer, 86 Cal.Rptr,3d at 232 (“Labor Code
statutes regulating pay stubs (§ 226) and minimum wages
(§ 1197.1) oreate new rights and obligations not
previously existing in the common law.”); of MGM
Grand Hotel-Reno, Inc. v. Insley, 102 Nev. 513, 728 P.2d4
821, 824 (Nev,1986) (noting that the “obligation to pay
compensation benefits and the right to receive them exists
as a matter of sfatute independent of any right established
by contract,” and that such Hability is “created” by
statute), Accordingly, the remedies available for violating
minimum wage laws are limited fo those expressly
provided by statute and constitutional amendment.

The Minimum Wage Amendment states: “An employes
claiming violation of this section .., shall be entitled to all
remedies available under the law or in equity appropriate
to remedy any violation of this section, including but not
limited to back pay, damages, reinstatement or injunctive
relief,"Nev. Const, art, XV, § 16(B).* However, there is
no provision for punitive damages or any other type of
damages aimed at punishing an employer for
noncompliance. See Siggelkow v. Phoentx Ins. Co., 109
Nev, 42, 846 P.2d 303, 304-05 (Nev.1993) (“Punitive
damages are not awarded as a matter of right to an injured
litigant, but are awarded in addition to compensatory
damages as a means of punishing the torifeasor and
deterring the tortfeasor and others from engaging in
similat conduct ), Instead, the Minimum Wage
Amendment’s language explicitly provides only for
damages “appropriate to remedy any violation.” Nev,

Const, art, XV, § 16(B). Therefore, because damages for
violations of the Minimum Wage Amendment are Hinited
to those expressly provided by the amendment and there
is no provision in the amendment for punitive damages,
Plaintiffs cannot recover punitive damages for their
claims.

*0 Additionally, even if the “new right-exclusive remedy”
rle did not apply, punitive damages would still be
unavailable for Plaintiffs’ claims. Nevada Jaw permits the
awarding of punitive damages for tort clalms where the
defendant “has been guilty of oppression, fraud or
malice,"seeéNev.Rev.Stat. § 42,005, or wherte such
damages are explicitly provided by statute. See
e,g, Nov.Rev.Stat, § 42,010 (*In an action for the breach
of an obligation, where the defendant caused an injury by
the operation of a motor vehicle .. after willfully
consuming or using alcohol or another substance,
knowing that the defendant would thereafter operate the
motor vehicle, the plaintiff, In addition to the
compensatory damages, may recover damages for the
sake of example and by way of punishing the
defendant.”), However, “the award of punitive damages
cannot be based upon a cause of action sounding solely in
contract.™ns, Co. of the W. v. Gibson Tile Co,, 122 Nev,
455, 134 P3d 698, 703 (Nev.2006); see
alsoNev.Rev.Stat, § 42,005 (“[I]n an action for the breach
of an obligation not arising firom contrack,... the plaintiff
... may recover damages for the sake of example and by
way of punishing the defendant.”) (emphasis added).

Though Plaintiffs’ minimum wage claims arise from
Defendant’s alleged falure to pay a statutory obligation,
“when a statute imposes additional obligations on an
undetlying contractual relationship, a breach of the
statutory obligation is a breach of contract that will not
support tort damages boyond those contained in the
statute,"See Brewer, 86 CalRptr.3d at 235; see also
Camino Properties, LLC v, Ins, Co. of the W, WNo.
2:13-CV-02262-APG, 2015 WL 2225945, at ¥3 (D.Nev,
May 12, 2015) ("ICW cannot be right that liabilities
avising from a contract, where the confract Is required by
statute, Is a ‘Hability by statute.’ ...Even though insurance
contracts exist because a statute requires drivers to buy
them, claims for breaches of the insurance policy are
governed by the six-year [limitations period for
contracts.”); of Descutner v. Newnont USA Lid,, No,
3:12-CV-00371-RCJ, 2012 WL 5387703, at *2 (D.Nev,
Nov.1, 2012) (stating that the Nevada statute concerning
overtime wages, section 608,140, “does not Imply a
private right of action to sue under the labor code, but
only to sue in contract”). Therefore, because claims for
violations of the Minlimum Wage Amendment arise from
an  underlying  confractual  employer-employee
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relationship, such claims do not entitle a plaintiff to
punitive damages. Accordingly, Plaintiffs cannot seek
punitive damages based solely on a claim for violations of
the Minhmum Wage Amendment, and their claims for
punitive damages are dismissed,

1V. CONCLUSION A

IT IS HEREBY ORDERED that Defendant’s Motion to
Compel (ECF No. 42) Is GRANTED,Plaintiffs Deatta
Enari, Toby Barl, James Skadowski, and Michells
Pickthall are dismissed from this action and ordered to
arbitrate their clalms in accordance with thelr respective
versions of the Arbifration Agreement,

%10 IT IS FTURTHER ORDERED that Defendant’s
Motion for Partial Judgment on the Pleadings (ECF No.
74) is GRANTED Plaintiffs’ punitive damages request
and all wage claims accruing more than two years before

Footnotes

1 The Nevada Constitution provides In pertinent part:

Plaintiffs filed suit are dismissed with prejudice,

IT 1S FURTHER ORDERED that Defendant’s Motion
for Summary Judgment as to Plaintiff Deatra Enari (ECF
No. 78) is DENIED as moot.

IT IS FURTHER ORDERED that Defendant’s Motion
to Disqualify (ECF No. 80) and Plaintiffs’ Motion to
Certify Class (ECF No. 81) are DENIED without
prejudice,The parties may vefile their respective motions
after adjusting them to reflect the status of the present
action following this Order,

All Citations
Slip Copy, 2015 WL 4562755

Each employer shall pay a wage to each employes of not lass than the hourly rates set forth in thls section. The
rate shall be five dollars and fifteen cents ($5.16) per hour worked, if the employer provides health benefits as
descrlbed hereln, or six dollars and fifteen cents (36.16) per hour If the employer does not provide such benefits.
Offering health benefils within the meaning of this section shall consist of making health insurance avallable to the
employee for the employee and the employee's dependents at a total cost to the employee for premiums of not
mote than 10 percent of the employee's gross taxable Income from the employer. These rates of wages shall be
adjusted by the amount of Increases In the federal minlmum wage over $8.15 per hour, or, if greater, by the
cumulative increase in the cost of iiving.
Nev. Const, art, XV, § 186.

The Arbitration Plaintiffs are Deatra Enarl, Toby Earl, James Skadowski, and Michelle Plekihall,

In Gilmer, the Supreme Court held that compulsory arbitration clauses could be enforced In claims arlsing under the
ADEA sven though that statute explicitly provides a right to jury trials, Gilmer v. Interstate/Johnson Lane Goip., 600
U.S. 20, 26-29, 111 S.Ct. 1647, 114 L.Ed.2d 26 (1991).

Defendant has flled a Motion for Summary Judgment as to Plalntiff Deatra Enarl (ECF No. 78), requesiing summary
judgment solely on her claims agalnst it. Because Ms. Enart s a member of the Arbliration Plalntiffs whose clalms have
now been dismissed from this action, Defendant's Motlon for Summary Judgment as lo Plaintiff Deatra Enarl Is
DENIED as moot,
Additionally, the partles have recently filed a Motion to Disqualify (ECF No. 80) and a Motlon to Cerllfy Class (EGF
No. 81). In the Motlon to Disqualify, Defendant seeks to disqualify all of the Plaintiffs as Inadequate class
representatlves, (Mot, to Disquallfy 1:21-26, ECF No, 80), and In the Motion to Certify Class, Plaintiffs seek to certify
a class In this actlon which Includes afl of the Plaintiffs as class representatives, (Mot, to Certify 3:9-6:27, ECF No,

81). Because half of the Individuals sought be certifled or disqualified as class representatives have now been '

dismissed from this actlon, the Motion to Disqualify and Motlon to Certify Class are DENIED without prejudice so
thal the parlles may, If appropriate, refile these motions reflecting thelr dismissals.

“"Where Nevada law Is lacking, Its courts have looked to the law of other jurisdictions, particularly California, for
guldance."Elchackerv. Paul Revere Life Ins. Co., 364 F.3d 1142, 1146 (9th Cir.2004).

In addition to the compensatory damages, the Minimum Wage Amendment also provides: "An employse who prevails
in any action to enforce this section shall be awarded his or her reasonable attorney’s fees and costs,"Nev. Const, art,

RV, § 16(8).
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7 The Court notes, however, that under the old statutory minlmum wage scheme, “lhe Labor Commissloner may lmpose
agalnst [an employer] an administrative penally of not more than $5,000 for each violation,"Nev.Rev.Stat, § 608.290.2,
Accordingly, because there Is no provision of the Minimum Wage Amendment addressing the appllcation of penallies
or fines for violatlons, the Labor Commissloner may impose an administrative penalty of up to $5,000 for viclators of
the Minimum Wage Amendment. See supra Part Il .B,1. The abllity of the Labor Gommissioner to impose such a
penalty alleviates Plaintlffs’ concern that punitive’ damages are necessary for minimum wage claims In order to
discourage employers from willfully violating the Minlmum Wage Amendment, See (Resp. to Mot for Judgment n. 3,

ECF No, 76).
End of Document © 2015 Thomson Reuters, Mo claim to original U,S. Goverament Works,
oMy et oo Conca ficiaty By o gl T St Wisihe 1
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STATE OF NEVADA
Department of Business & Industry
Office of the Labor Commissioner
» 555 Washington Avenue Suite 4100, Las Vegas, NV 828101 or
» 675 Falrview Drive Suite 226, Carson City, NV 89701

REQUEST FOR RECORDS OF WAGES

The undersigned employee has requested, in writing, that a copy of their wage/payroll
records be provided to them,

Employee Name:

Mailing Address:

City, State, Zip:

Phone #: Message Phone #

[] Daily Time Records [] ltemized List of deductions

Compahy Name!

Mailing Address:

City, State, Zip:

Person to Contact: ) Phone #;

Starting Date Requested: Ending Date Requested:

In accordance with Nevada Revised Statutes 608.115(2), | authorize the Nevada State
Labor Commissioner to make a demand upon my former employer to secure my
records of wages.

Slgnature Date
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appealablg ‘judgments’ disposing of entire claims”)'; RePass v. Vreeland, 357 F.2d

801, 805 (3d Cir, 1L966) (“it is clear that sumtmary judgment catnot be invoked to
dispose of [something lesy than a] claim"); Weslinghouse Electric Corp, v. Fidellly and
Deposit Co,, 63 B.R, 18, 23 (B.D.Pa, 1986) (“Partial summary judgment may not be
invoked'to dispose of only part of a single clalm™), However, In this case, the questi‘on'
ralsed by the Plaintiffs® Motion is one that will likely recur at various points during this
litigation (for example, when certifylng and defining the class, during discovery, or

when deciding how the jury is to be instructed on the damages that it can award) and

e B - L R > )

therefore it needs ro be resolved at soms point during this litigation, Moreover, the

question is purely one of law whose resolution does not appear to depend on any

—
=

particular facts or evidence thal might be uncovered duting discovery, and therefore its

pu—
—

12]| answer Is unlikely to change during the course of thig litigation, Therefore, even i€ the
13||instant Motion is not procedurally proper in all respects under NRCP 56 and would not
14| result in the entry of a final judgment for any party, it raises a question that will guide
15!|the parties during this litigation and therefore for reasons of efficiency and judicial
16||economy the Court deems it prudent to address the legal question pregented by the

17| partics, evén if doing s0 results in an Order by this Court that may technloally-be

18]| somewhat premature in that it would ordinarily have been brought at a later polnt in the
19}) litigation.

20 (4)  The question at hand is whether the two-yeat fimitations period of NRS
511/ 608.260 applies to a claim alleging a violation of Article XV, section 16 of the Nevada
21| Constitution. The Minlmum Wage Amendment (Article XV, section 16) was adopted

23|} in 2006 with an effective date of November 28, 2006, und reads In its entivety as

24 foliows: , :

271 Where the Navada Rutes of Clvil Progedure parallel the Federal Rules of Givil Proeedure, rutings of federal
vourts interpreting and applying the federal rules nvo persuasive authority for this Court in epplying the Novada
28| Rules, £.g, Exeantive Managawent Lid. v, Tieor Title Ins.. 118 Nov, 46, §3 (2002), NRCP 56 is identionl to
FRCP 36.
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Sec. 16, Payment of minimum compensation to employees,

A. Each employer shall pay a wage to each employee of not less than
the hourly rates set forth In this section. The rate shall be five dotlars and
fiftecn cents ($5.15) per hour wotked, if the employer provides health
benefits as described herein, or six dollars and fifteen cents ($6,[5) per
hour If the employer does not provide such beniefits. Offering health
benefits within the meaning of this seotlon shall constst of making health
insirance avallable fo the employee for the employee and the employee's
dependents al a total cost to the employee for premiums of not more than
10 percent of the employee’s gross taxable income from the employet,
These rates of wages shall be adjusied by the amount of increases in the
federal minimum wage over $5.15 per hour, ot, if greater, by the
cumulative increase in the cost of lving, The cost of living increase shall
be measured by the percentage increase as of December 31 in any yeat

“over the level as of December 31, 2004 of the Consumer Price lodex (All

Utban Consumers, U.S, City Average) as publisbed by the Butean of
Labor Statistics, U.S. Department of Labor or the successor index or
federal agency, No CPI adjustment for any one-year period may be
greater than 3%. The Governor or the State agency designated by the
Govertior shall publish a bulletin by April 1 of each year announcing the
adjusted rates, which shall take effeet the following July 1. Such bulletin
will be made available to all employers and fo any other person who has
filed with the Governor or the designated agency a tequest to receive such
notiee but lack of notice shall not excuse noncompliance with this section.
An employer shall provide writton notification of the rate adjustments to
each of its employees and make the neoessaty payroll adjustmerds by July
1 following the publication of the buffetin, Tips or gratuitles received by
employees shall not be credited as being any part of or offiset against the
wage rates required by this section. '

B, ‘The provisions of this section may not be waived by agreement
between an individual employee and an employer, All of the provisions of

this section, ot ahy part hereof, may be waived in a bona fide collective

bargaining agresment, but only if the waivet is explicitly set forth in such

‘ngreement in olear and ynambiguous tetms, Unilateral implementation of

terms and conditions of employment by either party to a collective
bargaining relationship shall not constitute, or be permitted, as a walver of
all or any part of the provisions of this seetion, An employer shall nol
discharge, reduce the componsation of or otherwise discriminate agalnst
any cmployee fot using any civil yemedies {o enforce this section or
otherwise asserting his or her rights under this section, An employee
clalming violation of this section may bring an action against his or her
employer in the courts of this State to enforce the provisions of this
section and shall be‘entitled to all remedies available under the law or In
equity appropriate to remedy any violation of this section, including but
not limited to back pay, damages, reinstatement or Injunctive relief, An
4
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employee who prevails in any action to enforge this section shall be
awarded his or lier reasonable attorney’s fees and costs.

C. Asg used In this section, “employee” means any person who is
employed by an employet as defined herein but does not include an
employce who is under cighteen (18) years of age, employed by a
nonprofit organization for after school or summer esmployment or as 8
trainee for a period not longer than ninety (90) days. “Employer” means
any individuat, proprictorship, partnership, joint venture, corpotation,
limited liability company, trust, association, or other entity that may
employ individnals or enter into contracts of employment.

D. If any provision of this section I3 declared illegal, invalid or
inopetative, in whole or in patt, by the final decision of any court of
competent jurisdiotion, the temaining provisions and all portions not
declated illegal, invalld or inoperative shall remain in full force or effect,
and no such detetmination shall Invalidate the remaining sections or
pottions of the sections of this section.

(5) 'NRS 608,260 reads as follows:

NRS 608.260 Action by employee to recover difference bétween
minfmum wage and amount paid; Vmitation of actiow. If sny
employer pays any employee a leager amount than the minimum wage
preseribed by regulation of ‘the Labor Commissioner pursuant to the

provisions of NRS 608.250, the einployee may, at any time within 2 -

years, bring a clvil action to recover the difference between the amount
paid to the employee and the amount of the minimutm wage, ‘A contract
between the employer and the employee or any acceptarice of a leayer
wage by the employee is not a bar to the action.

(6) NRS 608,250 states as follows:

NRS 608.250 Establishment by Labor Commissiouer; cxcoptions;
penalty, ‘ .

1. Except as otherwise provided in this section, the Labor
Commissioner shall, in accordance with federal law, establish by
regulation the minimum wage which may be pald to employses in
private employment within the State. The Labor Commissioner shal
preseribe ncreases in the minimum wage in accordance with thase
presoribed by federal law, unless the Labor Commissioner determines
that those increased are contrary to the public interest.

2. The provisions of subsection | do not apply to;

(a) Casual babysitters.

5
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(b) Domesti¢ service employees who reside in the household where they

work,

(o) Outside salespersons whose eatnings are based on commissions,

(d) Employees engaged in an agriculfural putsuit for an employer who
did not use more than 500 days of agricuftoral Jabor in any calendar
quarter of the proceding calendat year,

(¢) Taxicab and limousine drivers,

(B Persons with severe disabilities whoge disabilitles have diminished
their productive capacity in'a specific job nnd who are specified in
certificates jssued by the Rehabilitation Division of the Department of
Employment, Training and Rehabilitation,

3, It s unlawful for any person to employ, cause to be employed ot
permit to be employed, or to contract with, cause to be contracted with or
permit to be contracted with, any person for a wage less than that
established by the Labor Commissioner putsnant 1o the provisions of this
section,

(7) By this Motion, the Plaintiffs argue that the two-year limitations pesiod of
NRS 608,260 does not apply on its face to claims brought under the Minimum Wage
Amendment becavse the Plaintiffs’ Constltutions! olaim does not allege that they were
paid a wage less than that “prescribed by regulation of the Labur Commissioner.” The
Plaintiffs also contend that, even if NRS 608,260 were construed to apply to
Constitutional ¢lalms rather than violations of regulations, NRS 608,260 has boon
“impliedly repealed” by the enactment of the Minimum Wagé Ambendment hécause the
Labor Commissioners power to perform the duties set forth in NRS 608.250 no longer
exist by operation of the Minimum Wage Amendment, The Plaintiffs elte Thomas v,
Yellow Cab Corp., 327 P.3d 518 (Nev, 2014) for the propasition that NRS 608.250 has

| been repealed by the Minimum Wage Amendment. Because NRS 608,250 is a major

portion of NRS 608.260, the Plaintiffs contend that NRS 608.260 has been repealed as
well, In Thomas v, Yellow Cab Corp., 327 P.3d 518 (Nev, 2014), the Nevada Supreme
Court held that the Minimum Wage Amendment operated to impliedly repeal the
portions 0f NRS 608.250 that created any statutory “exclusions” among the olass of
“employees” expressly eligible to receive thg minimum wage under the Minlmum
Wage Amendment, The Court held that a statute could not operate to carve out an

cxclusion to a class expressly defined in the Nevada Constitution, because “a
' 6
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constitwtional amendment, adopted subsequent to the enactment of the statute relled on
by counsel for petitioner, is controlling over the statute that addresses the sams issue,
Statutes are construed to aceord with constitutions, not vice versa,” Id, at 521 (internal
citations omitted). Thus, when a statute and a Constitutional provision are '
“irreconcilably repugnant” such that “both canuot stand,” the Constitutloqul provision’
must be read to have “impliedly repealed” the statute. Jd, (cltations omitted). From
this, the Plaintiffs argue that the entirety of NRS 608,250 and 608,260 have bean
“Jmpliedly tepealed” by the Minimum Wage Amendment, Specifically, the Plaintiffs
argue that the duties of the Labot Commissioner set forth In NRS 608,250 have been
entirely abolished by the Minimum Wage Amendment and therefore the entire scheme
set forth in NRS 608,250 and 608,260 no Jonger exists,

(8)  Two federal courts have coneluded that the two-year limitations period of
NRS 608.260 applies to claims alleging a violation of the Minimum Wage
Amendment, E.g., Rivera v, Perl & Sons, 735 F.3d 892 (9th Cir, 2013); MeDonough v,

1\ Harrah's Las Vegas, 2014 WL 2742874 (D.Nev, June {7, 2014). However, federal

court decisions on questions of state Taw, while persuasive if their teasoning is sound,
are niot binding either on this Coust or upon the Nevada Suprome Coﬁrt.

(9)  Prior to the enactment of the Minimum Wage Amendment in 2006, any
olaim alleging a violation of Nevada’s minimum wage laws or regulations would have
been suibject to a limitations period of two years under NRS 608,260 There lsno
indication anywhere on the face of the Minimum Wage Amendment that it was
intended to change this scheme, For this reason, federal coutts bave concluded that
oltims arising under the Minimum Wage Amendinent werg intended fo be governed by
the two-year limitations petjod that previously governed such ¢lajms under NRS
608.260. However, the reasoning employed by those foderal courts strikes this Court
as somewhat supetficial because it is also true that, prior to 2006, the minimum wage in
Nevada was established by way of regulation Jssued by the state Labor Commissioner

puesyant to standards set forth in NRS 608,250, and any olaim based upon & failure by
’ 7
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an employet to pay the minimum wage when required to do so would have been based
upon a violation of NRS 608.260 and those regulations. In contrast, in this case the
Plaintiffs atterpt to frame their clalm as & “Constitutional tort” based direetly upon a
violation of 8 provision of the Nevada Constitution, rather than as a claim brought
under NRS 608.260 afleging a violatlon of a regulation issued by the Labor
Commissionet, If the Plalntiffs’ claim is indeed a true Constitutional tort rather than a
clalm based upon a violation of NRS 608,260, then at least arguably the two-year
limitations pertod of NRS 608.260 would not apply to such a Constitutional tort,

(10) A cause of action can be based directl& upon a violation of a provision of
o state Constitutlon or the U,S, Constitution if the plaint!ff can demonsteate that a
constitutional violation was a “canse-In-fact” of the injuries and the resulting damages,
and the Injurles were a “reasonably foreseeable consequence” of the actor’s act or
omission, E.g., Smith v, City of Oak HIll, 2014 WL 4627947 (11th Cir. September 17,
2014); Gillette v, Delmore, 979 F.2d 1342, 1346 (9th Cir, 1992). The “cause-in-fact”

must arise from an action that violates a speoific constitutional provision. F.g.,

1| Strehike v, Grosse Pointe Public Schools Sysfem, 2014 WL 4603482 (E.D Mich.

September 15, 2014) (not “every governmental decision with which one disagrees {is]a
constitutional tort™),

(11) Butin this case, it is not clear that the Plaintiffs’ claim is such a thing.
On its face, the Minimum Wage Amendment does not merely establishia
straightforward uniform minlmum wage rate to be paid fo every employee in Nevada at
all times, Rather, the Minimum Wage Amendment sets a specific floot and then
éxlaressly requires the Governor (through the state Labor Commissfoner) to adjustithe ‘

rate perlodionlly as follows: .

These tates of wages shall be adjusted by the amount of increuses in the
federal minimum wage aver $5,15 per hout, or, if preater, by the
cumulative increase in the cost of living. The cost of iving increase shall
be measured by the percentage increase us of Decetnber 31 in any year
over the lave! ag of December 31, 2004 of the Consumer Prioe Tndex (All

8
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Urban Contumers, U.S, City Avetage) as published by the Bureau of
Labor Statistics, U.S. Depattment of Labor or the successor index or
federal agency. No CPI adjustment for any one-year perlod may be
greater than 3%, The Govetnos or the State agency designated by the
Governor shall publish a bulletin by April 1 of each yeur announcing the
adfusted rates, which shall take effect the following July 1.

(12) Thus, the effective minimum wage rate in Nevada is not merely what is
stated in Article XV section 16, but rather is expressly defined as a wage rate set by the

Labor Commissioner based partially upon data from the U.S, Department of Labor, It
follows that any employee who claims to have been illegally paid less than the then-

| existing minimum wage Is not necessarily alleging a Constitutional tort, but rather Is

alleging a violation of the wage rates established in the bulletin issued by the state
Labor Commissioner in effect on the date of the al léged viofation. Tn othet words, the
“canse-in-fact” of any such claitn is not that the employee has not been pald the

particular dollar amowunt set forth in the Minimum Wage Amendment, but that he hag

{ 1ot been pald the wage rate set forth in the periodic bulletins lssued by the Labor
1] Commissioner pursuant to the Minimum Wage Amendment, Thus, the legal standard

| that the Plaintiffs allege was violated is the wage rate csiablished by the Labor

Commissionet, noi Article XV geotlon 16 itself, Although that wage rate is éstablished

| pursuant to the methodology articulated in the Minimum Wage Amendment, the

Minlmum Wage Amendment does not itself define what that exact tate is at any given
moment in time, Therefore, any claim that an employes has been 1ilegally pald less
than the effective minimum wage rate actually alleges a violation of wage rates
established by state regulation rather than alleging a direct violation of Arficle XV
section 16 of the Nevada Constitution, Consequently, although styled as a
“Constitutional tor,” the Plaintiffs’ claim actually appears to be one alleging a
violation arising under NRS 608:260.

(13)  The Court notes that the Minimum Wage Amendment does, by its plain
terms, impose duties direotly upon private employers doing business in Nevada, Thus,

the Plaintiffs’ claim could plausibly be Interpreted as a “Constitutional tort” based upon
. 9
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an alleged violation of the duties imposed upon employers by the Minlmum Wage
Amendment to pay the minimally required wage rate, But those minimally required
wage rates are nonetheless set by the Labor Commissionet, hot by the Minimum Wage
Amendment itself. Thus, even if the Plaintiffs’ claim were construed in this manner ag
8 “Constitutionaltort” arlsing from the fatlure of an employer to pay the minimum '
wage as required by Article XV sectlon 16, the genesis or “gause-in-fact” of the claim
is that the employer did not pay the wage rates set by the Labor Commissionst.

(14) For purposes of the present Motion the Court need not definitively
detormine which Interpretation is correot, because, under elther interpretation, the
Minimum Wag(e Amendment {s not “irreconcilably repugnant® with the regulatory and
statutory schere set forth in NRS 608,250 and 608,260 (excepting that the exclusions
of NRS 608.250(2) have been repealed), The Minimum Wage Amendment does not

supplant or abolish the duties of the state Labor Commissioner {n estublishing the

1| current minimum wage rate, but rather still requires the Labor Commissjoner to fssue

regulations establishing minfmum wage rates, albelt changing how those duties are
performed. The state Labor Commissjoner still sets the effective minimum wage rate
in Nevada via petiadic tegulation, and hé still does so based upon data from the federal
government, and he stil] cannot violate federal law in doing so0. Therefote, ou its face,
NRS 608,250 and 608,260 are not itreconcilable with the Minimum Wage Amendment,
but rather are quite obviously Intended to be somplementary (with the exceptlon noted
in Thomas).

(15)  Accordingly, a claim alleging that an employee has been illegally paid
less than the effeotive minimum wage rate Is a claim that alleges a violatlon of the rates
established by the Labor Commissionet, not & claim that alleges » violation of the rates
set forth in the Minimum Wage Amendment. Thus, the Plajntiffs” claim in this oase,
although styled ay u violation of Arti(;lc XV section 16, actually appears to allege a
violation arising under NRS 608,260, Such a ¢laim i5 governed by (he two-year

statutory perlod et forth in NRS 608.260.
10
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i 1 (16) TItis so ORDERED.
9 DATED: September 22, 2014 !
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Defendant  Sun Cab Inc Dolng Business As Nelils
Gah Go

Plaintf Gokien, Neal

Plalntiff Hassan, Abaikarim

Lead Attorneys

Rick D. Roskelley
Relalned

7028628800(W)

Leon Gteenberg
Retalned
7023836085(W)

l.eon Greenbiorg
Retainad
7023836085(W)

EVENTS & ORDERS OF THE COURT

12/05/2014| All Panding Motions (9;00 AM) (Judiclal Officer Ellsworth, Carolyn)
All Pending Mollons: 12/6/14

Minutes
12/06/2014 9:00 AM
. DEFT'S MOTION FOR PARTIAL SUMMARY JUDGMENT &
MOTION TO DISMISS... PLTF'S OPPOSITION AND
COUNTERMOTION FOR DISCOVERY AS PER NRCP RULE
B6(R... PLTF'S COMPLAINT UNDER NRCP RULE 12 Prlor lo
hearing, counsel proyvided with lentalive rullng as follows: This
Is a class actlon lawsUil brought by cabdrivers of Deft. for
fallure 1o pay the minlmum wags, The malter had baen stayed
for a lengthy perlod of fime pending the Supreme Cour 8
declsion on the quesllon of whether the exception for taxieab
drivers to the minlmum wage requirement, whioh la conlalned
In NRS 608.260(2), applies to deprive laxicab drivers of he
minimum wage In the faco of Arilcle 18, Section 18 of the
Nevada Constltution which was en amendment lo the
constilulion by way of Inltlative petition and rallfication, The
Supreme Courl has now dsolded thal malter in Thomas v,
Yellow Cab Corp., 130 Nev, Adv, Op, 62 {June 26, 2014)and
held that the Constitulional Amendment does Indeed supplant
the exceplions listed In NRS 608.260(2). This leaves Deft, wilh
Iwo fusther arguments: (1) that the two year limit on filing an
action under NRS 608.260 to recover the dilference betwesn
the wage pald and the amount of the minlmum wage bars the
first olalm for relief by Deft. Golden (and all others so simflarly
situaled) who was nol employed within two years of the fliing of
the sull; and (2)that PItf s third claim for walting-itme penalties
under NRS 608,040 must be dismissed because Pltf's did nol
bring a cause of action for Altorneys lees under NRS 608,140,
or bacause the section doas not apply where an employes s
pald upon separation, but subsequently disputes tha amount
pald, The Stalute of Limitatlons Argitment: Attlele 16, Soallon
18(B) provides In relevant parl: The provisions of this saction
may nol be walved by agresmen betwoen an individual
employea and an amployer, All of the provislons of this sectlon,
or any part hereof, may be walved In & bona fide collacllvs
bargalning agreement , An employee claiming vicfatlon of this
secllon may bring an acllon agalnst his or her employer In the
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courls of this Stale to enforce the provisions of this seclion and
shall ba entllled to all remedies avatiable undar the taw or In
eqully appropriale lo remedy any violation of this section,
Including but not imited to back pay, damages, relnstatement
or Injunative reliaf, NRS 608,260 provides In partinent part: if
any employer pays any employes a less amount than the
minlmum wage prescribed by regulation of the Labor
Commlssioner pursyrant fo the provislons of NRS 608,260, the
araployaa may, al any lime within 2 years, bring a clvil action lo
recover the difference betwsen the amount pald to the
employee and the amouni of the minimum wage. A conlract
betwaeen the employer and the employee or any acceptance of
o lesser wage by the employea Is not 8 bar (o the actlon,
(emphasls added) Thus, the Constitutlonal Amandmenl Is more
expansive than NRS 608,260, While NRS 608,260 provides for
a limiled remedy of recovery of the difference In Ihe wage pald,
the Constitutlon provides for all remedlas avallable In law or In
aquity appropriale to remedy any violallon, Including, bul nat
limited to, recovery of back pay, damages and Injunclive rellsf,
Addltlonally, the minimum wage Is no longer prescribed by
ragulation of the Labor Commlssioner, but rather by the very
tarms of the Nevada Constlution which preseribe hov the
waga shall be determined, Previously, under NRS 608,260, the
Lahor Commissloner was presumably free 1o decline a match
of ihe federal minimum wage if she deferminsd that those
Increases are contrary to the public Interest, In oppasitlon to
Deft s slalule of Imitailons argument, PItf & argua thal there Is
no statute of fimitailons for an action fo enforce the
Constilutional Provislon becauss no Iinftation !s set forth In the
saotlon and subsection B prohiblis a walver of the minimum
wage raquirement by an Individual employes, so thal should bs
interpreted to be a bar to any limilation. Alternatlvely, Pitf s
arguo thal applylng a statule of iimllations weuld be
Inequitable; that Deft should be squltably eslopped from
Invoking the stafute of imitatlons because they (alled to advise
PItf 5 of thelr minimum wage rights as required by the Nevada
Conslituilon , or that the stalute should ba equitably tolled until
the dale of Ihe decision In Thomas v, Yellow Cab, Supra.
Finally, PIif s argue that if thers Is a limilatlon on the time lo
bring an aclion under the Constitullonal amendment, it Is ellher
a6, 4 of 3 year Imitation peried, The Court fnds PRI s firs
argument (Le. thal there is no perlod of limitatlons for an acllon
clalming a violation of Arlicle 16, Sectlon 18) and sscond
argument (l.e. thal the provislon within subsoction B of Saection
16 prohibliing & walver of the minimum viage requirements by
agraement hetween and Individual employee and an employer
amoun to a prohibltlon egalnat any perlod of {lmilaflon)
unporsuaslve, NRS 11,010 provides that Clvil acllons can only
be commenged within the periods presciibed In this chapter,
after the cause of action shall have acarued, except where a
different imitation |s presorlbed by statute, Arllols 18, Secllon
16 conlemplates a civil acllon, but doss not prescribe a
Jimitation on the actlon, and so a statulory llmitatlon petled
must apply. The antl-contractual walver provision dess nol
amount to an exception to NRS 11,010, A slalule of [mitatlons
applies lo alf civit actions, legal and aquliable, and If the cause
of acflon Is nol particularly spacifiod alsewhere in a staluta, (tls
Included In the catchall slatule, NRS 11,220 providing for a 4
yoar perlod, Defl. argues that a fwo year parlod has besn
prescribad by NRS 608,280 and oles lo iwo faderal cuses for
the proposition that the two year slatuts of limitations In NRS
608,280 was nol implicilly repealad by Nevada s Conslitullonal
amendment, Specifically, Deft, clles to Rivera v, Per] & Sons
Farms, ina,, 736 F,3d 892 (8lh Cir, 2013) and McDonagh v,
Harrah s Las Vegas, Ing, 2014 WL 2742874, 2014 U.8, Dist,
LEXIS 82290 (D, Nev, June 17, 2014), Actually, River v. Perl &
Sons did not so hold. Instead, the court held that bacause the
appallant farmworkers falled (o raisa the argument In the lower
court It was deemed walved, While the court In McDonagh v,
Harrah, Supra, dld make a finding that the consiliutional
rovision was nol Intended to change this two-year statule of
imitations, It did so wilhout any analysis beyond noting that the
provislon was sllent on whether i changed he two-yaar
slalute, Pltf 8 have nlso argued that other llmitation perlods
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should apply NRS 11,180(1)(b) because compensallon was
pald pursuant to & wrlilen agreement; NRS 11.190(2)(c) ;
becatise If thare was nol & willlen agresinent, there was an .
unwritten conlract; and NRS 11,220 beoause thers [s ho olher i
perlod provided; NRS 11.190(3){e) bacause !l Is an actlon for a i
flablllly crealed by stalute; or NRS 11,180(3)(c) because il Is an
acton for the laking of personal properly, The Nevada
Supreme Gouri has determined thal the term action as used In
NRS 11.190 refers to lhe nature or subject matter of ihe olatim
and not 1o whal the pleader says |l Is, and 1t Is the nalure or
subjecl matler of ihe clalm thal wili determine what limitation
perlod applies, Hartford Insurance Group v. Statewlde
Appllances, Ina., 87 Nev, 195, 484 P,2d 668 (1871), In tho
Hartford Insurance oase, the insurance company, as the
subrogea of Its Insured, filed an action for breach of express
and implied warrantles which were exlended by the Defl, upon
the sale of & waler heater which subsequenll?’ axploded
causing damage fo the lnsured s home, The Insurance carrler
argued thal NRS 14,190(2){0) applied {an action upon a
coniraal, obligatlon or llabliity not founded upon an Instrument
in wiriting). The court, focusing on the nature of the action found
hat NRS 11,190{3)(c) [an acllon for Injuring personal properly)
- applled bacause the Plf, sought racovery for Injurlas to

ersonal property which NRS 11,180(3)(c) epecilically governs.
n Blolzks v, Chilstmas Tres, Ino, 88 Nev. 449, 498 P,2d 647
{1872), Pitf, sued hls employers for personal Injurles alisglng
that they had nol provided a safe place to work, The cotiits
foous was the Plil s allempt o assert a contract clalm with a
longer stalule of imilatfons. The court, finding that the aciion
sounded In lort ralher than contract, applled the shorter
limitation peried which barred ihe clalm, State Farm v,
Wharlon, 88 Nev, 183, 485 P,2d 359 (1672) Involved an
automoblle acaldent and State Farm sued as subroges of lis
Insured, thareby slepplng Inte the shoes of lls Insured, The
oarder nslsled that since [t pald the Insured under fis Insurance
conlract, a 8 year stalute of imltatlons should apply, Agaln, the
nature of the action was for personal Injurles presumably
caused by lhe wrongful aot or neglect of the advarse, so that
the 6 year limitation perlod would not apply. Thus, the Coutl lo
10 fook lo the reat purpose of tha cause of action In delermining
the applicable provislon of the fimfiatlon slalule, Here, Il Is clear
{hat the purpose of the first cause of aclion Is to coliact the
difference between the wages paid and the minimum wage
required, assuming thal tha former was less than the lalter. :
The Constilutional provislon does hot ast forth a limitation !
period and the two Xear perlod set In NRS 608,260 Is not ;
Irraconallable with the Conslilutlonal provision. Thomas v.
Nevada Yellow Gab Corp., Supra, did not impllcllly repeal the
entlre statutory framework of NRS Chapler 608 concerning
minimum wage (he NRS 808,250 through 808,290, Slice the
natura of the acllon hera Is the same as the nature of the :
action described In NRS 608,260, the two year limltation perlod H
should apply. Tofling of the pertod: PIf s argue that even If the i
two year limitation perled applles, i should bs lolled bocause
Defl, fallad o advise Pllf s of thelr minimum wage rlghts,
Spaclfioally, PItf 8 cite 1o Article 16, Section (16)(A) which
requires an smployer lo provids wriiten nofiflcation of rate
adusiments lo each of lis employess, Flrstly, thia provislon
does not require an employer lo notify smplayess of Ihelr right
{o & minimum wage, Thus, PIIf s may not res! on thls argiment
alons to toll the statute, but It may be e factor when considering
whether the doctrine of equitable lolling should be applisd to
the 2 year limllation pertod found In Nevada & wage and hour
slalulos, Equitable tolling Is defined as {{}he doolrine thal the
stalute of limitations will nol bar a claim if the PIf, , despite
ditigent efforts, did nol discover the [njury untll after the
Iimitations perlod had explred Clly of Notlh Las Vegas v, Stale
1.ooal Governmant Employes-tManagement Relallons Bd., 127
Nev, Adv. Op. 57, 261 P.3d 1071 (2011) quoling Black s Law
Diotionary 648 (9th ed, 2009}, The doclrine has heen adopled
In Nevada In discrimination claims addressed lo the Nevada
Equal Rights Commisslon under Chapler 813 because
procedural technicalities that would bar clalms of discrimination
wlll be looked upon with disfavor, Copeland v. Desert [nn Hotel,
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99 Nov, 823, 826, 673 P,2d 490, 492 (1983), Nonetheless,
oven In the situaflons whera aqullable lolling may be
considerad, cerlaln factors should be analyzed when
delermining whether the doditine wiil apply, Among these are
the clalmant s dlligence, knowledge of the refevant facls,
reflance on misleading authoritalive agency statements andfor
misleading employer conduct, and any prejudice to the
employer, Id. Nevada has also applied equllable lolling to time
{imils for fillng claims for the refund of tax overpayments, See
State Dapt. of Taxatlon v, Masce Bulider Cablnel Group, 127
Nev, Adv, Op, 67, 266 P,3d 686 (2011), but emphaslzed that
Even when the clalm s unlimsliness Is due to a procadural
lachnlcality, application of the doclrine {s approprlate only when
the danger of prejudice to the Defl, ls abseni and the Interests
of Juslice 8o requlre. Id. quoting Selne v. Empioyers [ns, Co of
Nevada, 121 Nav, 146, 162, 111 P,3d 1107, 1112 (2008),
Masco lold the Tax Depariment s audlior that it was requesting
a refund, stated lts basls for sald request, and this was
communicaled by the auditor in writing to his supsrvisors In the
Tax Depariment, The only flaw was that Masco had not sent lls
own refund requaest leller {o the Tax Depariment, Tha cour In
applylng the docliine of aquitabla toliing, considered this a
mere procadural lechnleallly. Similady, In Gopeland v, Dasert
Inn Hotel, Supra, the dlalmant did nol flie & Charge of
Disorimination with NERG alihough she did go to the
Cominlssion offioes and tell the relevani facls to a NERC
representative who promised to gel back to her. The Copeland
courl found these faols, asserted In a declaratlon by the PIiF, ,
ware sufflctent to preclude summary judgment In light of the
doctrine, Here, PIif, Goldan has submilted a daclaration stating
that In August of 2010, he filed a writien olalm with the Labor
Gommissioner asseriing that he had hot baen paid the
minlratim Wage. It appears that thereafter, he never followed up
on his clalm, but that Is nol entirely clear from the declaration.
Ha doas edmit that the Labor Commlasioner never advised him
that he did not have a valld ¢laim for violation of the minimum
wage provislen, Clearly, the Labor Commissionar was aware of
the Conslitutlonal Amendment. See NAG 608,100 addad to
NAG by the Labor Commissloner by ROB5-07 In 2007, The civil
actlon heraln was filed on March 11, 2013.- 32 menths later,
but there Is no explanation as to why It was not filed earller or
how and when Golden apparently becams aware of his right to
fiie a elvil aclion. Goldon s affidavit doas demonslrate that he
was aware of his rlght fo a minlmum wage that was apparenily
the basls of his complaint lo the Labor Commissloner, Becatise
Golden has acknowledged In his declaralion that he knew of
the of his minimum wage rlghts, the Nevada cases Invoiving
tolling under tho delayed discovery rule are inapposlie, RItf s
have requasied that they be permitiad to conduol dlscovery on
lssuas concerning the faclors bearing upon equitable lolling
and have submilied a declaration of counsel. The Gourt would
llke PIif, s counsel to elaborale furlher In oral argument as lo
what he believes may be revealsd In discovery that would
support an equitable tollng argument, The Equltable Estoppel
argument: Pitf s argue thal Dafl s should be aqullably estopped
from asserling a slatule of limitations bul provide no clear
analysls of why equifable estoppel should apply. Equitable
estoppel works to preven! someone from assorting legal rights
that in equity and good consclahce should not be avaliable due
fo that person s conduet, The four elemenis of equitable
aslopps! are; (1) the parly 1o be estopped must be apprisad of
the lrue facts; (2) he must Intend that his conduct shall be
acled upon, or nwist so ac! that the parly asserting estoppel
has the right lo bellave It was so Intended; (3) the party
assening the estoppel must be lghorant of the trus state of
faals; (4) he must have relled to his detriment on the conduct of
the parly 1o be estopped. In re Harrson Living Trusf, 121 Nev.
247, 223, 112 P,3d 1068, 1062 (2006). The PIif s have made
no argumenis thal demonsirate equltable esloppe! applies
here, Counsel may wish to addrass this In oral argument. The

. Third Cause of Aclion pursuant lo NRS 608,040; PIL. s third
cause of aclion claims that they are entitled lo the statutory
penally for a lale paymant of wages owed an employee at the
{ime the employee resigns or qulls hia employment, NRS
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800,040 which provides: If an employer falis to pay: (a) Within
3 days after the wages or compensation of a discharged
smployee becomas dus; or (b) On ihe day the wages or
compsnsallon {s due lo an employee whe reslgns or qulis,
the wages or compensation of the employas conilnues at the
same rate from the day the employes reslgned, gult or was
discharged untll pald or for 30 days, whichever Is less, NRS i
608,180 charges tho Labor Commissloner with enforcement of .
NRS 608,008 through 608,196, Deft s argue that Plif s have no i
privats right of action Lo collect the penally providad for under .
Ihe slatute, Whether a private cause of action e¢an be {mplied Is

a quesllon of legislallve Intent, Baldonado v, Wynn Las Vegas, y
LLGC, 124 Nav, 961, 088, 194 P.3d 96, 100 {2008} Baldonado |
addrassed NRS 608,160 and heid thal the slatule contalned no )
express provislon for a privale action and that thers was no
evidence that the leglslalure Intended lo creale one where
there Is an adequate adminisirative process In place via the
Labor Commlssioner, Like NRS 608.160, NRS 608.040 does
nol contaln an express provision for pilvate acllon, Pitf s argue :
thal NRS 608,140 ailows for assessment of allorney fees in a :
private cause of actlion so thal this Is an Indlcallon that the

Isglstature Intended to a private vause of actlon for the

collsction of the panallles provided for in NRS 608,040, Whils

NRS 608,140 does indeed provide for the recovery of allorney

s fegs In a sull for wages under a contract of employment (Lo,

acgording 1o the tarms of hls or her employment } it does so In

connection with a common law cause of actlon for the recovery

of wages (1.8, Breach of conlract). NRS 608,160 merely

crealss an exception from the American Rule, and allows for

an award of atlorney s fees by a court in a common faw actlon

for breach of coniract Involving wagss In an erployment

coplracl, NRS 608.040 Is not similar to 608,140 In this way,

There Is no Indlcation thal the legislature Intended lo creals a

privale right of action for the coliaction of the late payment

penaltles which [s all PIIf. seek in thelr third clalm from relial,

(The Qourt was unable {o read the faderal unpublished

opinlons which were dlled bul not allached as exhibils,

bacause only LEXIS olles were provided and the Courl only

has access lo Wastlaw, Theralors, the arguments regarding

the necesslty of pleading a oause of aclion undsr NRS 608,140

In ordsr to obtain the penalties under 608,040 are unclear to

the Court,} Thus, Delt s Motlon for Judgment on the pleading as

to that clalm should be GRANTED, Arguments by counsel,

Colloquy belween Gourt and counssi regarding eﬁuuably

toliing, Further argurments by Mr, Greenberg, COURT advised

ls will allow Dlscavery on the [ssue of statute of imitatlons

should be squiably tolled, Mr, Paek oblecied as he belleves

there will be prejudics lo his cllent as they don'l have records,

Further arguments by counsel, COURT stated findings and

ORDERED, Discovery Is opened for the limited purpose

regarding stalule of limitalions belng equilably tolled, Further

arguments by counsel, Cour advisad counsel used Lexis

Nexus while siting thelr positions, but Courl only has accass to

Wastlaw, Court direcled counsel to submll courtesy coples of

{he Federal cases so Court can look al leglslalive Intent, and

will take this Issue, for 3rd olaiin of rellef under advisement,

COURT ORDERED, Motlon for Parlial Summary Judgment ls

DENIED WITHOUT PREJUDICE and counsel can renew

molion al the close of discovery, and countermotion Is

GRANTED as to aquitable tolling,

«

85 resel

Parlles Presen{
Relurn {o Raalster of Actions
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BIGETH TUDICYAL DISTRICT COURY
[ AND FOR CLARK COUNTY, STATE OF NEVADA.

PAUILETTE MAZ, an individoal;
2AXL WILBANKS, an
s BELANNON Ql."/YNoM an Cose Nt AT0LE3S
wthvu’hml and CHARITY PITZLARE, mn DaptoNoe XYY
“ndividaal, on bl of themselves emd all ‘
‘;Unmxdymx( usted indivicoals,

RIMOINGSE OR FACT, CONCLUSTORS OF
Plaintifts, LAW, AND ORDRER

v,
DPate uf Heaxng:  Deverubor 4 20104
MDO RE ,S I*AUI\!\(\JTH LG, aNevada Phige of H(mlm,. 2:00 pum,

5 iy L ,AQUN“
& Nevadalimited .
nd Nevada ¥ e e

nht colnpry; INIQA i
. lihilty Gompanyy dod DR
tlnnuo,1 100, Innlasive,

Defondants.

Cn, Oetober 1. 20 14, Defandanty filed thelr Motion for Judgmnnt on the Pleadings Pursnant fe

NREP 12(¢) with Respee! (o AL Clatms for Dumages Oulside i Two-Yoar Statute of Limitaticons, On

Coetobir 20, 2014, Flaint s filed their Opposition to Defendants” Motion and a Counteriotioy for
Partial Suemwaty Judgment Re: Liroltation of the Action: O Deconher 4, 2014, the Court held o
26| henring on the competing wotions oo the applicable statuts of mitations,

ilt

y
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1 After a review and cousideration of the recoid, the polnts and anthorities on file heredn, and the

oral arizuments of counsel, te Courd finds the following tucts and: stades (e following conelugions of

T

3 Taw:!
4 TINDINGE OF FALT

The District Covt FINDS as Tollows:

i

6 1. "The civil claims and remedies for violations ofmindmum wage laws vader WRY 608,260
7 land article XV, seotion 16 of the Mevada Congtintion differ signifieantly i bo the charactesr wd nétuw. ‘
i EA Prrsuaat to NRE 608.260, an employsn may, al any4ime within 2 years, bring o ol
il nation to tecover the diffarsice between fhe amount paid o the employee and the minfmem wage
10 {1 argount, Thus, undsr the Movada statutory sc:heﬁn &, the emplnyes i solely Limited to back pay, 1.6, the
11 || difference between Mie wonowt paid and the amount of the mintmum wags, Seq NRY 608.260:

12 3. Ton comteast, artivle XV, section 16(8) of the Nevada Constitution providss thal “aln
13 |Fomployee olaiming & violation of fhis section may tiing an aition ngainst his or bor employer hithe
14 L counts of this State to anforee e provisions of the sertion and shall be enfltled to all of the
15 L romndies available woder the law o tn equity appropidaté to remedy any violation of this wection,.
16]] Imeloding but not Hmdted o back piy, duamages, veivataternent orlimetive relief. An um-ployeé who
17 || provails in any action. nnder this seetion shall be awarded Iis or her atterney fees and costs”
(84 Nev. Coust, art, XV, § 16(R).

K] 4. The claims for veliet und vemedies miiprded to Mevada sraployées under the T*Jw.téu

20 | Constitutional Amendment sre expatdsad and not merely limited 10 back pag. |
21 5. By ils vory nature, the Nevada Coustitational Amendment grauts Nevada enployess
22 Wl expansive rights, reliof und legal renedies available in Jaw o In eepaity. Ze In addition, the Nevada
23 | Constitutions] Smendment expands swployes tights sven fsther, providing for db entitlemant to

14 || nfiomey feos and costs showld an employes provail in the prosedation T his or het sction, Id.

IR 8, Tt Is wPpuramonmt fnportanceto distingnish helimitedvemedy of back pay svallabloto
26.

0y ! It anry finding heveln f¢ in troth v concdusion of law, or it any conecdusion stated Is i truth o
2

finding of Fact, iCshal} be desbed so,
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1] Novada employees under NES 608,260 versus the Constitutional wghte, elaims, md remedies available
2 {10 Nevada employees wder the Nevads CotistitotionulAmendment, which could includs, but ate not
3 || limited to, back pry. damages, and injunctive relief.

2 7. Pursugnt o e langugge of NES 608,260, the twa-year Hmitations perddd applies ouly
5 {['to dlatss for back pay. See MRS 608.260. Consequenty, this statufdry timitation does not nffeot m:
4 _.apply to the comgtmbonally mandated olains., Hights, and tamedles afforded to eldmants undsr the
7|} Constitullonal-Amendment,

& g, It 15 wlso huportait Lo nols that the Nevada Cobatitutional Amenduent is mid more |
9 || expunstve in fho rights, olaims, veliet, and romedies availablo to ofmants, As a regult, it would-be |,
10 [Fproblematic to apply iwo year statate of lndlations lo a olatoy for beck pay and n cﬁﬂ"arent‘;l‘i‘n:litat:ions '
11 ;pf.zriocl‘ for elatms for dama ges and/or injunctive rllef not coverd by the s fatute (MRS §()8:§€50}.

12 9, Clearly, the mplication of the expausive Nevada Gonstitrtional Amendnient effsctively
13 éuppl;-mtn, soperaudes, and/or repeals the twos vear Himitations. perind :and-the Havited ahvil comady-

(4 [l provisions of NRY 608,260,

14 10, . Ladtly, with respect to the appilicable statute of Hntéatichs porid, thisUetdnmingtion Is |
16+! based largely qu‘r the gllegutions and claims tor rolief asserted fn Plajtiffs C;‘oimp’hﬁm’. 'A tovigw o

17 || Plaintirs® Amwndod Complaint elearly indinatos that l’lammfs’ emt1<:11 1». pmnnulv as}ed o’

18 Defmd anfs’ {lli*%,d vinldtions of Nev, Const..ait, }\v 16: 1 «urtlmwmu,Plf;lutiﬁv l’myc:r'
191 wot Hindted © an awatd oF back pay; vathes, leuhfts vequest dectadtory. rlist, unpuld Wages,
20 dunages, Wwterest, nticrneys’ feos and costs; and other relief necessary and just in low and iy oty :
20| 1. Therefore, the Court finds that in this action, the most plansible applieubk\ Limitations -

221 provigion shall be thefour-year coteh-all Limitations perfod-for ¢ivil astions pursuant to WIS 11,220,

23 CONCEUSIONS QI LA

24 Baged upon. these Findings of Fact, the Didteiet Coyrt CONCLUDES AND QRDERS a8’
25 | follawa:
A64] 1 In s aciod, e dlefed violationg’ of wilele XV, deotfon 16 of the MNeveda

a7 =(’?omiﬁ totion, the applicable lunitations provision shall bethefourysar cateh-ll limitatois period for

2 'ml notions pursuant o NRE 11,220,

L
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ORDR
DISTRICT COURT
CLARK COUNTY, NEVADA

JACQUELINE FRANKLIN, ASHLEIGH PARK, LILY | CASE NO:  A-14-709372-C
SHEPARD, STACIE ALLEN, JANE DOE DANGER, Electronically Flled
through XI, Individually, and on behalf of Class of | DEPT NO:06R#R915 04:00:24 PM
Similarly situated individuals,

Plaintiffs, v ﬁ? 4 W

vs. GLERK OF THE COURT

RUSSELL ROAD FOOD AND BEVERAGE, LLC, a
Nevada limited Liability company (d/b/a CRAZY
HORSE [l GENTLEMEN'S CLUB), SN
INVESTMENT PROPERTIES, LLC, a Nevada
limited llability company (d/b/a CRAZY HORSE il
GENTLEMEN'S CLUB), DOE CLUB OWNER, I-X,
ROE CLUB OWNER, I-X,-and ROE

EMPLOYER, I-X,

Defendants. _}

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT, RUSSELL
ROAD FOOD AND BEVERAGE, LLC’S MOTION TO DISMISS AND GRANTING

DEFENDANT’S MOTION TO STRIKE PRAYER FOR EXEMPLARY AND PUNITIVE
DAMAGES

Defendant, RUSSELL ROAD FOOD AND BEVERAGE, a Nevada limited

llabllity, dba CRAZY HORSE II! GENTLEMEN'S CLUB's (the “Defendant”), Motlon to
Dismiss Plaintiffs, JANE DOE DANCER | through XI, and/or Motion to Strike Plaintifs,
JANE DOE DANCER I, Ill, VI, VII), and 1X through XI; Defendant's Motlon to Dismlss
Plaintiffs' First Amended Complaint pursuant to N.R.C.P. 12(b)(5), and/or Its Motion to
Strike Plaintiffs’ First Cause of Actlon, Prayer for Exemplary and Punitive Damages,
and Prayers for Relief Pursuant to N.R.C.P, 12(f), having come on regularly for hearing

on May 7 and May 8, 2016, In Department 31of the above-entitled Courl; the
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Honorable Joanna 8. Kishner presiding; Plaintiffs being represented by Ryan M.
Anderson, Esq., of Morris//Anderson, and Defendant being represented by Gregory J.
Kamer, Esq., of Kamer Zucker Abbot, and Jeffery A, Bendavid, Esq., of Moran
Brandon Bendavid Moran, Basad on the argument of the parties at the hearlng and
the relevant case law, the Court allowad each parly to file supplemental briefs on the
statute of limitations issue. Said supplemental briefs were filed on May 29, 2015, by
both parties.! After a full review of the briefs of the parties, Including the supplemental
briefs; the arguments of counsel;, and otherwise being fully advised in the premises,
and good cause appearing, the Gourt therefore, finds, concludes, and orders as

follows:2

I. PROCEDURAL BACKGROUND AND SUMMARY OF ARGUMENTS RAISED

On November 4, 2014, Plaintiff, Ashlelgh Park, individually, and on behaif of the
Class of similarly situated individuals (“Park”), filed her Class Action Complaint for
Fallure to Pay Wages, Pursuant to NRS 608,250; Failure to Pay Wages Upon
Termination, Pursuant to NRS 608.020, et seq., Conversion, Unjust Enrichment, and
Injunctive and Declaratory Relief,

On February 19, 2015, Park filed her First Amended Class Action Complaint.
This First Amended Complaint identified additional Plalntiffs: Jacqueline Franklin, Lily

Shepard, Stacle Allen, and Jane Doe Dancer, | through XI. on behalf of themselves

' On June 4, 2015 a Notice of Dismissal without prajudice was filad on behalf of Defendant SN
£nvestment Propertles LLC and thus they ara not a parly to the action.

On May 18, 2016 Plaintiffs filed a Motion for Leave to File Amended Gomplaint on Order
Shortening Time. The Order on that Motion Is set forth separately, The Gourt's ruling on the
Instant Motion to Dismiss Is based on the First Amended Complalnt filad In February, 2016 and Is
not reflactive of any attempted changes Plalntiff sought In thelr Motton for Leave to Amend that
was fled after the hearing in the present matter but prior to the Instant declslon,

2
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and a class of all persons similarly situated (together with "Park " the “Plaintiffs"), This
First Amended Complaint excluded Park's prior claims for Conversion, Injunctive
Relief, and Declaratory Relief and included a hewly-asserted clalm for an alleged
Fallure to Pay Wages, Pursuant to Nev, Const. Art. XV, Sec. 16 (the "Minimum Wage
Amendment”).

According to Plalntiffs' allegations, Plaintiffs were employed by Defendant as
topless dancers, hostesses, entertainers, erotic dancers, and/or strippers at
Defendant's place of business, commonly known as Crazy Horse Il Plaintiffs alleged
that Dafendant violated the Minimum Wage Amendment and Nev, REv, STAT, §
608.250 by failing to pay Plaintlffs Nevada’s minimum wage, required by Nevada law,
for the hours that Plaintiffs worked as employees for Defendant. Plaintiffs also alleged
In their First Amended Class Action Complaint that Defendant falled to pay Plaintiffs
wages owed at the time of thelr respective resignation, termination, or discharge of
employment with Defendant as required by Nev. Rev. STAT, § 608.020-050.

Plaintiffs further afleged In their First Amended Class Action Caomplaint that
Defendant was unjustly enriched as a result of; (a) Defendant's failure to pay any
wages to Plalntiffs; (b) Defendant's wrongful conversion, confiscation, and taking of
money from Plaintiffs as a coridition of employment; and (¢) Impraper Imposition and
taking of fees, charges, fines, and penalties from Plaintiff as a condition of thelr
employment.

On March 18, 2015, Dafendant filed its Motion to Dismiss and/or Strike. In their
Motion, Defendant sought the following rellef:

1. Plaintiffs, JANE DOE PANCER [ through X|, must be dismlssed since
Plaintiffs have falled to properly identify the actual nhames of each these
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fictitious Plaintiffs asserting claims against Defendant as required by
N.R.C.P.17{a);

2. Plaintiffs, JANE DOE DANCER 11, 1Il, Vi, Vill, and IX through XI, must
be struck from Plaintiffs’ First Amended Complaint as redundant pursuant
to N.R.C.P, 12(f);

3. Plaintiffs’ First Cause of Action must be dismissed pursuant to N.R,C.P.
12(b)(5) to the extent Plaintifis’ claims for unpald minimum wages are
barred by the applicable two (2) year statute of limltations:

4. Plaintifts' Second and Third Causes of Action must be dismissed
pursuant to N.R.C.P. 12(b)}(5) fo the extent Plaintiffs’ clalms for unpaid
minimum wages are barred by the applicable two (2) year statute of
limltations;

5. Plaintiffs' Fourth Cause of Action must be dismissed pursuant to
N.R.C.P. 12(b)(8) since Plaintiffs are not entitied to an equitable remedy
under Nevada law;

6, Plaintiffs” Fourth Cause of Action must be dismissed pursuant to
NR.CP, 1 2(b)(5) since Plaintiffs have falled to assert any factual
allegations demonstrating the necessary elements required for a claim of
unjust snrichment;

7. Plaintiffs’ First Cause of Action must struck as redundant pursuant to
N.R.C.P, 12(f);

8. Plaintiffs' prayers for relief assertad as part of Plaintiffs’ Fourth Cause of
Action must be struck as immaterial pursuant to N.R.C.P, 12(f); and

9, Plaintiffs’ prayer for exemplary and punitive damages must be struck
since Plaintiffs have not asserted any claims sounding in tort upon which
punitive damages may be awarded and Plaintiffs have not otherwlse
assertad any factual allegations demonstrating that Defendant's conduct
was fraudulent, oppressive, or conducted with malice.

Plaintiffs filed their Opposition to the Motion to Dismlss and/or Strike on March
30, 2015, Defendant filed its Reply to Defendant's Opposition on May 1, 2015. A
hearing on Defendant’s Motion to Dismiss and/or Strike commenced on May 7, 2015,
and concluded on May 8, 2015,

At the hearing on May 8, 2015, this Court allowed the parties to file
supplemental briefs by May 29, 2015, concerning the single issue of whether the two-
year statute of fimitation provided by NEv. REV, STAT. § 608,260, or & four-year statute
of limitation provided by Nev, REv. STAT. § 11.220 applied to Plalntiffs’ First Cause of

Action, Both partles submitted supplemental briafs.
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in Defendant's Motlon, and as argued at the hearing, Defendant maintained that
Pfaintiffs, Jane Doe Dancer | through Xl, must be dismissed; or in the alternative,
struck from Plaintiffs' First Amended Class Action Complaint since Plaintiffs failed to
provide the actual names of each of these Plalntiffs as required by Nev. R, Civ. P. 10(a)
and Nev, R, Civ, P. 17(a),

In Plaintiffs' Opposition and as argued at the hearing, (but not alleged in
Amended Complaint), Plaintiffs maintained that Nev. R, Civ. P, 10(a) permits Plaintiffs
to assert thelr claims against Defendant anonymously, by declaring so In the caption of
thelr Complaint because of the risk of harassment, injury, ridiculs, harm, or personal
embarrassment assoclated with disclosing Plalntiffs true identities.

In Defendant's Motlon and as argued at the hearing, Defendant maintained that
Plaintiffs, Jane Doe Dancer I, Ill, VI, VI, and IX through X} must be struck as
redundant to already alleged Jane Doe Dancer Plaintiffs. Defendant malntained that
these unnamed Jane Coe Dancer Plaintiffs, (I, 11, VI, VIII, and IX through Xi were
identical to previously alleged Jane Doe Dancer Plaintiffs without distinguishing each in
any way.

In Plaintiffs’ Opposition and as argued at the hearing, Plaintiffs malntained that
Jane Doe Dancer Plaintiffs, Il, I, VI, Vill, and IX through XI should not be struck as
redundant because they were separate individuals whose Identities were noted with a
roman numeral, which was sufficlent to distinguish Jane Dos Dancer Plalntiffs, 11, i1,
VI, VIlI, and IX through XI from the other Jane Doe Dancer Plalntiffs.

in Defendént's Motion, Defendant’s Supplemental Brief, and as argued at the

hearing, Defendant maintained that Plaintiffs’ First Cause of Action must be dismissed
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pursuant to Nev. R. Civ, P. 12(b)(5) to the extent that Plaintiffs' First Cause of Action
alleging a violation of the Minimum Wage Amendment is barred by the applicable two-
year statuts of limitatlon prescribed by Nev. REV. STAT, § 608.250.

In Defendant’s Motion, Defendant maintained that Plaintiffs’ First Cause of
Action in actuality was a claim alleging that they have not been pald wages as
employees in violation of existing Nevada law and not the Minimum Wage Amendment,
Accordingly, Defendant argued in its Motion that Plaintiffs’ First Cause of Action was
subject to the two-year statute of limitation prescribed by Nev, Rev. STAT. § 608,280,

In Plaintiffs' Opposition and as argued in at the hearing, Plaintiffs maintained
that any argument regarding the application of a statute of limitation was premature
since an appropriate class of Plaintiffs had not yet been defined by the Court and no
statute of limitation could be applled untl! such time, Plaintiffs also argued that a four-
year limitations period based on the Constitutional Amendment was proper,

In Defendant's Supplemental Brlef, Defendant further maintained that the
Nevada Supreme Coutt, In Strickfand v. Waymire, 126 Nev. Adv, Op. 25, 4, 235 P,3d
605, 608 (2013), and Thomas v. Yellow Cab Corp., 130 Nev. Adv. 52, 8, 327 P.3d 518,
521 (2014), requires the Court to apply the clear textusl meaning of the Minimum
Wage Amendment, Since the Minimum Wage Amendment entitles an “employee”
asserting a ¢lalm for a violation of the Minimum Wage Amendment to make use of all
‘remedies available under the law and in equity appropriate to remecdy any violation” of
the Minimum Wage Amendment, Defendant contended that an “avallable” and
“appropriate” remedy under Nevada law based on Plaintiffs’ allegations asserted in

their First Cause of Action was provided by Nev, Rev, STAT, § 608,260, which expressly
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included a two-year statute of limitation, Accordingly, Defendant maintained that
Plaintiffs’ First Cause of Action must be dismissed fo the extent that Plaintiffs’ claim for
a violation of the Minimum Wage Amendment Is barred by the applicable two-year
statute of limitation.

In Defendant’s Supplemental Brief, Defendant further malntained that the
Nevada Supreme Court, as evidenced in Thomas v. Yellow Cab Corp., 130 Nev, Adv.
Op. 62, 327 P.3d 518 (2014), and Terry v. Sapphire/Sapphire Gentlemen’s Club, 130
Nev. Adv, Op. 87, 336 P,3d 951 (October 30, 201 4).'have riever determined that NEv.
REV. STAT, § 608, and In partlcular, Nev. Rev. STAT. § 608,250 and 608,260 have been
impliedly repealed in thelr entirety, Accordingly, Defendant maintained that the
provisions of NEV. REV, STAT. § 608.260 ¢an be construed In harmony with the
Minimum Wage Amendment and remains an "avatiable" and "appropriate” remedy to
Plaintiffs based on the allegations of non-payment of Nevada's minimum wage alleged
In Plaintiffs' First Cause of Action.

In Defendant's Supplemental Brief, Defendant further malntained that applying
the four- year “catch-all" statute of limitation provided by Nev. Rev. STAT, § 11.220
would result in a prohlbited, absurd, and unreasonable outcome whereby an
‘employee” could expand the hls or her claim heyond the existing statutory scheme
encompassing two years to four years simply by foregoing a statutory claim under Nav.
Rev, STAT. § 608.260, and only asserting a claim for the failure of an employet to pay
Nevada's minimum wage pursuant to the Minimum Wage Amendment,

In Defendant’s Supplemental Brief, Defendant further maintained that applying
the two-year statute of fimitations provided by Nev, Rev. STAT, § 608.260 to Plaintiffs’
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First Cause of Action conforms to Nevada’s rule of construction that a specific stalute
dealing In detail with a particular subject, controls over a general statute relating only in
general terms. Relying on Westem Rea/ty Co, v, City of Reno, 63 Nev, 330, 337, 172
P.2d 168, 161 (1946), and Lader v, Warden, 121 Nev. 682, 687, 120 P,3d 1164, 1167
(2005). Defendant maintained that the two-year statute of limitation provided by N&v,
REV, STAT. § 608,260 deals directly with the allegations of non-payment of Nevada's
minimum wage asserted in Plaintiffs' First Cause of Action, and as such, controlled
over the provisions of Nev, Rev, STAT, § 11.220 which only provided a general “catch-
all" statute of )lmitation for those claims not otherwise speclfically addressed by statute,

In Plaintiffs’ Supplemental brief, thay argued that the four-year limitations period
for Minimum Wage Amend;nent clalms s correct as a matter of Constitutional and
Statutory Interprstation, |n so doing, they set forth that the relief the Minimum Wage
Amendment provided was a separate claim than the statute, and thus, the time period
should be different,

In their Supplemental Brief, Plaintiffs also asserted that the Minimum Wages
Amendment s silent, Thus, Plaintiffs argue that pursuant to the provislons of Nev,
REV. 8TAT, § 11.220, the limitations period for thelr Minimum Wage Amendment claim
should be four years.

Plaintiffs argued further In their Supplemental brief that a four-year limitation
period makes sense because it mirrors the limitations period for unjust enrichment
claims, They assert that since the Amendment allows for both claims In law and

equity, limitations perlods for both should be the same. They asserted that It is
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Defendant's interpretation of the limitations period, not theirs, that provides an absurd
result,

Plaintiffs further contended that the Nevada Supreme Court’s holding in Thomas
v. Yellow Gab Corp., 130 Nev, Adv, Op. 52, 8, 327 P.3d 518, 521 (2014), provides an
analytical basis to state that the statutory provision should not be applied; and thus, the
Jonger limitations period Is approptiate,

In Defendant’s Motlon, and as argued at the hearing, Defendant maintained that
Plaintiffs' First Cause of Action must be struck as redundant, pursuant to Nev, R, Civ,
P. 12{f), since Plalntiffs’ First Cause of Action Is not an actual Constitutional claim, but
a claim allaging a vialation of Nev. Rev. STAT. § 608.250 which was already asserted in
Plaintiffs’ Second Cause of Action.

Plalntiffs argue in their Opposition, and at the hearing, that the rellef that ¢an be
sought under t{we Amendment [s different than what can be sought pursuant to statute.
Accordingly, the clalms are not redundant, Plaintiffs acknowledged that they are not
seeking double recovery for unpaid wages,

In Defendant's Motlon, and as argued at the ‘hearing, Defendant maintained that
Plaintiffs’ Fourth Cause of Action for Unjust Enrichment must be dismissed, pursuantto
Nev, R, Civ. P. 12(b)(8), sinoe Defendants are afforded a full and adequate remedy
under Nevada law (/.e. NEV. REv. 8TAT, § 608) to sue and recover actual unpaid wages
owed to Plaintiffs as alleged “employees” of Defendant. Defendant further maintained
that Nevada’s regulatory scheme permits Nevada's Labor Commission to assess an
administrative penalty against any violator of Nevada's minimum wage laws, thereby

providing another laegal remedy available Plaintiffs,
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In Plaintiffs’ Opposition, and as argued at the hearing, Plaintiffs maintained that
Plaintiffs' Fourth Cause of Action for Unjust Enrichment should nof be dismissed since
Plaintiffs only include a claim for unjust enrichment as an "alternative equitable basls”
for relief to the claims for lagal relief set forth in the First Amended Class Action
Complaint,

In Defendant’s Motion, and as argued at the hearing, Defendant maintained that
Plaintiffs’ Fourth Cause of Action for Unjust Enrlchment must be dismissed, pursuant to
Nev. R. Civ. P, 12(b)(8}, since Plaintiffs failed to assert an actual claim fotr Unjust
Enrichment under Nevada law, and further failed to set forth any facts sufficient for
Plaintiffs to recover on such a claim,

In Defendant’s Motion, and as argued at the hearing, Defendant maintained that
the prayer for relief associated with Plaintlffs' Fourth Cause of Action must be struck as
immaterial pursuant to Nev, R, Ctv, P. 12(f), Relying on Asphait Prods, Corp. v. All Star
Ready Mix, Inc., 111 Nev, 799, 802, 898 P.2d 699, 701 (1996), Defendant maintained
that the correct measure of damages in an unjust enrichment case Is limited to the
“reasonable value of services performed.” Accordingly, Defendant concluded that
Plaintiffs' associated prayer for relief must be struck as immaterial, pursuant to Nev. R,
Civ. P. 12(f), since Plalntiffs’ prayer for rellef never seeks the payment of “the
reasonabie value of the services® allegedly provided by Plaintiffs to Defendant,
Further, Defendant maintained that Plaintiffs could never abtaln such relief since
Plaintiffs’ Fourth Cause of Action never identifles any actual services provided to

Defendant by Plaintiffs.

10
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In Defendant's Motion, and as argued at the hearing, Defendant maintained that
Plalntiffs’ prayer for exemplary and punitive damages asserted In Plaintiffs’ First,
Second, and Third Causes of Action must be struck since none of these causes of
action “sound In tort” as required by Nevada law for the recovery of exemplary and
punitive damages.

In Plaintiffs' Opposition, and as argued at the heating, Plaintiffs maintained that
thelr prayer for exemplary and punitive damages asserted In their First, Second, and
Third Causes of Action canhnot be stricken since each cause of action allsges a tort not
based in contract, Plaintiffs, therefore, concluded that they are entitled to an award of
exemplary and punitive damages at frial.

in Defendant’s Motion, and as argued at the hearing, Defendant maintained that
Plaintiffs’ prayer for exemplary and punitive damages asserted In Plaintiffs’ First,
Second, and Third Causes of Action also must be stricken since Plalntiffs’ First,
Second, and Third Causes of Action failed to assert any specific factual allegations
demonstrating the statutory deflnition of “fraud, oppression, or malice,” as deflned by
Nev. REv, STAT. § 42.001.

In Plaintiffs' Opposition, and as argued at the hearing, Plaintiffs maintained that
their prayer for exemplary and punitive damages asserted in thelr First, Second, and
Third Causes of Action cannot be stricken since Plaintiffs’ First Amended Complaint
alleged multiple facts that could allow a jury to conclude that Defendant is guilty of

oppression, fraud, and malice as defined by Nev. Rev, STAT. § 42.001,

H

000361




20
21
22
23
24
25
26
27
28

JOARNA 5. KISRNER
DISTRICT UDAE

DEPARTHINT XXX)
LAS VEOAS, HRVARA t10

il. DISCUSSION

The allegations in Plaintiffs’ First Amended Class Action Complaint must be
accepted as true for purposes of a Motion to Dismiss. Sen Diego Prestressed
Conctate Co, v. Chicago Title Ins., 555 P.2d 484 (Nev, 1976). A pleading is sufficient if
It contalns a short and plain statement of the claim showing that the pleader is entitled
to rellef and a demand for judgment for the rellef the pleader seeks. NEV. R. CIv. P,
8(a). The test for determining whether the allegations of a complaint are sufficient to
state a claim Is whether the allegations give fair notice of the nature and basls of a
legally sufficient claim and the rellef requested. Ravera v, Cify of Rena, 100 Nev, 68,
876 P.2d 407, 408 (Nev, 1984). A Motion to Dismiss Is properly granted when "it
appears beyond a doubt that {Plaintiff] could prove no set of facts which, If true, would
entltls it to rellef.” Buzz Stew, L.L.C. u. Cily of N. Las Vegas, 124 Nev, 224, 227-
28, 181 P,3d 670, 672 (2008), The “cour presumes all factual allegations In
the complaint are true and draws all inferences In favor of the plaintiff." Stubbs
v, Strickland, 129 Nev, Adv. Op, 15, 297 P.3d 326, 329 (2013), Further, the
Nevada Supreme Court has held “[a] complaint will not be dismissed for failure to state
a clalm unless It appears beyond a doubt that the plaintiff could prove no set of facts
which, If accepted by the trier of fact, would entitle him or her to rellef.” Blaclkfack
Bornding v. Clly of Las Vegas Mun. Court, 14 P.3d 1275, 1278 (Nev, 2000).

In addition, a court may grant a Motlon to Strike, pursuant to Nev. R. G, P.
12(f), If contested language constitutes an “Insufficient defense or any redundant,
immaterial, impertinent, or scandalous matter.” Nev, R. Civ. P, 12(f). Courts have

further found that Motions to Strike should not be granted unless Itis clear that the
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matter o be stricken could have no posslible bearing on the subject matter of the
litigation. Germaine Music v. Universal Songs of Polygram, 275 F.Supp.2d 1288, 1300
({D.Nav.2003),

In the present case, Defendant has filed both a Motion to Dismiss and a Motion
to Strike vatlous portlons of Plaintiffs Firgt Amendad Camplaint so the Caurt will

address all requests for relief harein.

A. Defendant's Motion to Dismiss Plaintiffs, JANE DOE DANCER | through

X1 for Failing to Propetly Identify the Actual Names of Each of the

Fictitious Plaintiffs as Required by N.R.C.P.17(a)°

Nev. R, Civ. P, 17(a) and Nev, R. Civ, P. 10(a) requires every action commenced
in Nevada to be prosecuted in the name of the real parties [n interest and identlfy ach
in the caption of the complaint, Plaintiffs’ First Amended Class Action Gomplaint fails
to Identify the actual names of all of the Plaintiffs bringing sult against Defendant.

Further, Plaintiffs’ First Amended Class Action Complaint fails to provide any
allegations supporting the use of anonymous names for Plaintiffs, Jane Doe Dancer |
through XI, In the place of providing the actual name of these individual Plaintiffs,
Instead, with reference to Jane Doe Dancers I, the allegations merely state in
relevant part that the Plaintiff Jane Doe Dancer ‘was at all times relevant to this ation

a resident of Clark County, Nevada, and, at the present time and at varlous other

¥ Defandant's filed their Motion as a Motlon to Dismiss andfor Motlon to Strike varlous aspeacts of
Plaintlffs First Amanded Class Action Gomplaint, The Gourt has analyzed the standard by which
the Court deemed It appropriate to address the rellef requested, The Gourt considered both the
Motlon to Dismiss standard and the Motion to Strike standard, with respect to each of the aspects
of rﬁuefh reqviles!ed. but has only set forth the analysls of the standard that was applled as noted
further hereln,

13
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relevant times, has been employed by Defendants as an exotic dancer.” (See Am.
2llcompl, at 714 7-9). With reference to Jane Doe Dancers IV-VIII, the allegations merely
state in relevani part that the Plaintiff Jane Doe Dancér “‘was at all times relevant to this
action a resldent of Clark County, Navada and, as recently as at least [2012 to 2014]
and at varlous other relevant times, has been employed by Defendants as an exotlc
dancer," (See Am. Compl. at | 10-14). With reference to Jane Doe Dancers IX and
8[| X, the allegations merely state in relevant part that each was “at all times relevant to

911 this action a resident of Clark County, Nevada and, at all relevant times, has been
employed by Defendants as an exotic dancer.” (See Am. Compl. at Yf] 16-16). This
failure to provide any supporting reasons for the necessity to use anonymous names
for some of the Plaintiffs, and not for the others who ate individually named, as well as
the fact that the Amended Complaint states that some of the anonymous Plaintiffs are
1s|| no longer working at Defendant’s establishment, does not provide a basis for the Court
16| to allow the use of anohymous names for those Plaintiffs listed in the First Amended

17| Complalnt, Further, as argued by Defendant, the current method of pleading does not

18 sufficiently put Defendant on notice of who is making the claim in accordance with

19
Buzz Stew and Ravera, (“The test for determining whether the allegations of a cause of

20

2 actlon are sufficient to assert a claim for relief is whether the allegations give falr notice

5|} ©F the nature and basis of the claim and the relief requested.” Ravera at 70.)
23 Therefore, Plaintifis Jane Doe Dancer | through X| are hereby DISMISSED
24| without prejudice from Plaintiffs’ First Amended Class Action Complaint with leave to

2511 amend since Plaintiffs are required by Nev. R. CIV. P, 10(a) and NEV. R. CV. P, 17(a) to
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assert thelr claims against Defendant as real parties in interest identifying thelr true

individual names.*

B. Defondant's Motion to Dismiss Plaintiffs’ First Cause of Action to the

Extont Plaintiffs’ Claims for Unpald Minimum Wages are Barred by the

Applicable Two Year Statute of Limjtations °

Constitutional Interpretation seeks “to determine the public understanding of a
legal text” leading up to and “in the period after its enactment or ratification.”
Strickland v. Waymire, 126 Nev. Adv. Op. 25, 235 P.3d 605 (2010). Further,
when interpreting a constitutional provision, the starting polnt is the text ltself. The
text “must . . , not be read in a way that would render words or phrases
supetfluous].]" Blackburn v. State, 129 Nev, Adv. Op. 8, 294 P.3d 422, 426 (2013).
To that end, Strickiand v. Waymire, 126 Nev. Adv. Op. 25, 4, 235 P,3d 605, 608

* Defendant also asserts that the Dos Dancers should be dismilssed because they are duplicative of either
each other or of the named Plaintifis. As the Couirt needs to take the allegations as true at the Motlon to
Dismiss slage and the deslignation of different Raman numerals at the end of sach individual's name, as
wall as the fact Plaintiffs have In sarme instances Inserted differing yoars in the paragraphs thet set forth
the employment status, shows a suffioiont distinction between each potential Plaintiff, Accordingly, the
Court DENIES, without prejudioe, Deferdant's Motlon to Dismiss the Doe Dancers on the grounds that
they are duplicative,

® Defendant also sets forth that “Plaintiffs' Second and Third Causes of Astlon must be disrmlssed
pursuant to Nev, R, Clv. P. 12(b){&) to the axtent Plalntiffs’ claims for unpald minlmum wages are barred
by the applicable two-year statute of limitations." The Court finds that requast to be Inapposite based on
tho aflegations of Plaintifis' Complaint, Specifically, Paragraph 27 of Plaintifis' First Amended Complain
alleges: “The Class Perlod 1s the four-year perlod Immediately preceding the filing of this Complaint foi
the First Cause of Action, the two-year period immadiately preceding the filing of this Complaint foy
the Second and Third Causes of Action, and the threg-yeat period Immadiately preceding the filing of
this Complaint for the Fourth Cause of Action, and golng forward into the future until entry of judgiment In
this motion.”  See, Am, Gompl. at § 27. (emphasis added) Given the First Amended Class Actlon
Complaint sets forth that Plaintlffs are only seeking statutory unpald wages for a two-year periad, the
Defendant's Motion s MOOT under either a Motlon to Dismiss or Motlon to Strike standard with respsct tg
this agserlion. As Plaintiffs are not making such a clalm, the Court need not address that porilon of
Defendant's Moftion,
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(2013), and Thomas v. Yeflow Cab Corp., 130 Nev. Adv, Op, 52, 8, 327 P.3d 518, 522
(2014), require the Court to apply the clear textual meaning of the Minimum Wage
Amendment, The text of the Minimum Wage Amendment entitles an “employee”
asserting a claim for a violation of the Minimum Wage Amendment to make use of all
“romedies available under the faw and in equity appropriaie to remedy any violation" of
the Minimum Wage Amendment,

The exlsting statutory scheme regarding the payment of Nevada's minimum
wage set forth In NEv, REv, STAT, § 608, provides “available” and "appropriate”
remedies at law to rectify an "employes’s” claim for a violation of the Minimum Wage
Amendment for individuals such as the present Plaintiffs as they are only making
claims alleging Defendant failed to pay them the minimum wage.

Plaintiffs' First Cause of Action alleges that Plaintiffs were employed by
Defendant as topless dancers, hostesses, entertainers, erotic dancers, and/or strippers
at Defendant's place of business, commonly known as Crazy Horse lll. Plaintiffs’ First
Cause of Action further alleges that Defendant violated the Minimum Wage
Amendment by falling to pay Plaintiffs Nevada's minimum wage required by Nevada
law for the hours that Plaintiffs worked as employees for Defendant.

Based on Plaintiffs' allegations asserted In their First Gause of Action, Nev., Rev.
STAT. § 608,260 s an “avallable” and “appropriate” remedy at law to rectify the violation
of the Minimum Wage Amendment alleged by Plaintiffs in thelr First Cause of Action.
Nev, Rev, STAT, § 608,260, provides, in part:

If any employer pays any employee a lesser amount than the minimum wage

prascribed by regulation of the Labor Commissloner pursuant to the provisions
of NRS 608,250, the employee may, at any time within 2 years, bring a clvil

000366
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action to recover the difference between the amount paid to the employee and
the amount of the minimum wage.®

As stated above, NEv. REV, STAT. § 608,260 plainly permits an “employee” who
was not paid Nevada's minimum wage to recover the difference between the amount
pald and the amount owed. Indesd, the Nevada Supreme Court in Terry v.
Sepphire/Sapphire Gentlomen's Club, 130 Nev, Adv. Op. 87, 336 P.3d 951 (October
30, 2014) recently applied many of the provisions of NEv, REV, STAT, § 608 In
determining that exotic dancers of a different establishment were employees of that
establishment. In that case too, the Plaintiffs were claiming that they were categorized
as independent contractors, and thus, not pald the minimum wage they were entitied to
under applicable law.”

Since NEv. REV, STAT. § 608.260 fs an "avallable” and “appropriate” remedy
avaltable to Plaintiffs to rectify their alleged violation of the Minimum Wage Amendment

for Defendant's alleged fallure to pay Plaintiffs, as "employees,” Nevada's minimum

$The Court Is cognlzant that arguments have baen made in other cases that the Minimum Wage
Amendment modifles In part the role of the Labor Commissloner, and that the regulations that she
promulgates are different than they ware pre-Amendment. There is nothing in the Minimum
Wage Amendment, howaver, or subsequent case law that expressly changes the limitations
peslod In Nev. Rev, STAT, § 608,260, or sels forth that it does hot apply to minimum wage ¢laims
made pursuant to the Amendment. Thus, the Court does not adopt the reasoning that the
{lmitations provision was implicitly repealed. In other words, fhere was no support provided to the
Court that an expanslon of who a claimant may be and an expansion of what claims that
individual may bring Implledly repeals when thase clalms can be braught, Fusther, the Court doss
not find that & change in the baseline of the minimum wage rate or a change in how that rate ls
promulgated would double the limitations pertod for @ Plalntiff pursuing  a minimum wage clalth
thay could make, pursuant to statute, by relabeling it a Constitutional claim, This would be
partioularly applicable In the present case as Plaintiffs’ claims in thelr originat Complalnt were
statutory clalms and then they amendad the Complaint to add a ¢lalm pursuant to the Minimum
Wage Amendment.

"The Court Is cognizant that the Plalntiffs in the Terry case did not assert a claim pursuant to the
Minimum Wage Amendment, but the analysis Is still valid as It demonstrates that the Statute does
provids an avallable and appropriate remedy for alleged minimum wage violations, 1t aiso shows
that the Nevada Supreme Court looked to bath the Minimum Wage Amendrment and the Statutory
framework hanmoniously when evaluating a minimum wage olaim,

17
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wage arrount for the work they performed, Plaintiffs' First Cause of Action would be
properly subject to the two-year statute of limitation expressly provided in Nev. Rev.
S1AT, § 608.260.

‘ To the extent that Plaintiffs assert that the Amendment should provide for a four-
year limitations period as the two-year period was impliedly repealed by the Minimum
Wage Amendiment, the Court does not find that argument persuasive, In Thomas v.
Yellow Cab Corp., 130 Nev. Adv. Op, 52, 327 P.3d 518 (2014), The Nevada Supreme
Court specifically stated: ‘

We will construe statutes, "if reasonably possible, so as to be in harmony with
the constitution,” State v, Glusman, 98 Nev. 412, 419, 661 P.2d 839, 644
(1982). But when a statute "is irreconcllably repugnant” to a constitutional
amendment, the statute is deemed to have been impiledly repealed by the
amendment. Mengelkamp v. List, 88 Nev, 542, 545-48, 501 P.2d 1032, 1034
(1972). The presumption is against implied repeal unless the enactment
conflicts with existing law to the extent that both cannot logically coexist, See W.
Realty Co, v. Clty of Reno, 63 Nev, 330, 344, 172 P.2d 158, 165 (1948)."
Thomas at 5,

In that case, the issue was whether taxi cab drivers were still exempt from
minimum wage provisions after the Constitutional Amendment became effective in
2008, The Nevada Supreme Court In that case found tha since there was a direct
conflict between the expliolt exemptions listed in the Amendment and those that
existed in the statute, that portion of the statutory provision, NEv. REV. STAT. §
608.260(2)(e), which listed the exemptions, was In conflict and Inconsistent with the
Amendment. Hence, that statutory provision was supplemented by the Minimum Wage

Amendment. In so finding, the Court stated that Its ruling was based on the fact that

there was an exptess conflict between the two provisions, Thomas at 6, Indeed, the
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Nevada Supreme Court reiterated the canon of construction that "the expression of
one thing is the exclusion of another” thereby making it clear that the two
provisions were in direct conflict with one another, The Court noted that tﬁe
Minimum Wage Amendment's express enumeration of "specific exceptions” to the
minimum wage requirements “supersedes and supplants” the conflicting
exceptions in Nev, REV. STAT, § 608.250(2). /d, at 9, Here, there are no express
conflicts. Instead, the language of the Minimum Wage Amendment can either be read
as a direct reference fo the statutory scheme, which includes a two-year statute of
limitations in NEV., REV, STAT. § 608.260, or as sllant on the Issue. Under either
interpretation, there Is no diract conflict betwsen the provisions at Issue in the present
case. In the absence of a conflict, the Court needs to take heed of the Nevada
Supreme Court's admonition that, "The presumption Is against implied repeal unless
the enactment conflicts with existing law to the extent that both cannot logically
coexist.” Thomas at 5, clting W. Realty Co.v. Clly of Reno, 83 Nev. 330, 344, 172 P.2d
158, 185 (1046). In so doing, this Court finds that there is not an implicit repeal of the
statutory limitations periad of two years,

The Nevada Supreme Court's decision in Teny further supports that the
statutory limitations period was not implicitly repealed. In Terry, the issue before the
Court, as hoted above, was whether exotic dancers could pursue thelr clalms that they
were not pald the minimum wage owed them or whether they were precluded from
doing so as they were categorized as Independent contractors, Inits ahalysis of their
olaims, the Nevada Supreme Court expounded on the Minimum Wage Amendment's

interaction with the statutes in Nev, REv, STAT. § 608. While the Court noted that the
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Minimutn Wage Amendment "supplants our statutory minimum wage laws to some
axtent,” it recognized the continued viabllity of causes of action raised under Nev, REV,
$TAT. § 608.250 and Nev, REv, STAT, § 608.260. (ndeed, if the Court felt that the
statute was no longer In existence, the Coutt could have easily stated so rather than
provide an entire analysis as how the Plaintiffs in that case fell within the parameters of
the statutory scheme and were hence eligible to make thelr claim for relief as
employeas,

Given nelther Thomas nor Terry stand for the proposition that the Minimum
Wage Amendment intended to repeal the entirety of the statutory framework for
minimum wage claims, the Gourt mﬂst datermine how to best recongile the two so that
they are in harmony with ohe ancther. To do so would be consistent with what is
viewed to be what the voters intended to do when they passed the Minimum Wage
Amendment. This Court finda that the voters modified discrete portions of Nevada's
minimum wage law, such as Nev. REV. STAT. § 608.260(2)’s exceptions noted in
Thomas. The Minimum Wage Amendment also established a new haseline” wage
rate Including setting forth a two-tier payment schedule depending on whether
Insurance was provided or not provided, It also expanded the minimum wage
protections to more Nevadans, and included a specific anti-retaliation provision as
well as additional remedies. The voters did not, however, demonstrate any [ntent to
modify the statute of limitations for alleged violations of the minimum wage. Thus,
allowing Plaintiffs the same time period to allege Constitutional violatlons of the
minimum wage, as they have to allege statutory violations of the minimum wage, meets

the goal of harmonizing the two as dlrected by the Nevada Supreme Court in Thomas

20

000370




H
12

13

20
21
2
2
2
25
2%
27
28

JOANNA 8, KISHNER
DISTRICT JUDOB

DEPARTMENT XXKT
LAS YEQAS, NEVADA ¥9138

and Teny. As the Minimum Wage Amendment provides that Plaintiffs may use
“avallable” and "appropriate” remedies, and the statutory framework already has an
avallable limitations perfod, a two-year statute of limitations set forth in NEV. Rev,
STAT. § 608,260 applies to the Plaintiffs' first cause of action®,

In finding that the two-year limitations perlod would be appropriate, the Court
also looked at the actual relief being sought as an Independent basis for its declslon.
As set forth by the Nevada Supreme Court, the term “action,” as used in NEV, REV.
STAT. § 11,190, refers to the nature or subject matter of the claim and not to what the
pleader says it Is. See Hartford lnsurance Group v. Statewide Appliances, Inc., 87
Nev. 195, 484 P,2d 669 (1971). While the Hartford court was looking at the issue of
which statute of limitations to apply from an insurance subrogation standpoint, thelr
determination that it Is the nature or subject matter of the claim that will determine what

limitation period applies is instructive to the instant case. In Hartford, the insurance

% Recent federal decigions by Judges Mahan, Jones, and Navarro reached the same result
although thelr analysis was slightly different, For example in McDonagh v, Harrah's Las Vegas,
Inc,, Case No, 2:13-CV-1744 JCM-CWH, 2014 (Desember 6, 2014) the Honorabla James C,
Mahan held, “While article 15, sectlon 16 of the Nevada Constitution does create a new two-
tlered minimum wage in the slate, the section is silent on whether it changes the two-year statute
of limitations In the Nevada Revised Statutes, Therafore the court finds that the constitutional
provision was not Intended to change this two-year statute of limitations.” MgDonagh, 2014 U8,
Dist. LEXIS 82290 at *11-42. Simllarly, in Rivera v. Perl & Sons Farms, the Court reached a
similar concluslon. After considering tha varlous arguments, the Honorable Robert G, Jones held,
"The state also has a two year statute of limitations, and Section 16 is silent on the limitation
period for minimum wage aclions, s0 the Court will not Imply a repeal of section 608,260's
two-year limitation period.” Rivera, 808 F, Supp. 2d 1042 at 1046, The Court notes that the
Rivera case was appealed 10 the Ninth Cireult (see 736 F.3d at 892, at 902) but the statute of
lmitations argument was not raised on appsal, in Tyus v. Wendy's of Las Vegas, Case No 2:14-
CV-00729-GMN-VCE, the Honorable Glorla Navarro also found that “ulnlike the statutory
provision In Thomas, the..two year statute of imitations period found in NRS 608,280 does not
necessarlly and directly confiict with the Minimum Wage Amendment.,, although the Minimurn
Wage Amandment s silent on a limltations period, the Court finds that this silence does nol
impliedly repeal the two-year stalute of Himiiations. 2015 WL 1137734 o1 * 3, While none of these
cases are binding pracedent for the instant Court, the Court can review them as persuasive
authorlty for the guidance that they offar. Seo a.g. Exeoutive Management v. Ticor Title, 118
Nav. 48, 38 P,3d 872 (2002).
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company as the subrogee of its insured, filed an action for breach of express and
implied warranties due to ifs insured's personal property being damaged. In
addressing which statute of limitations applied, the Court had the option of applying
NEV. REv, STAT. § 11,190(2)(c) which governed “an action upon a contract, obligation
or liability not founded upon an Instrument in writing” or Nev, Rev, STAT, §
11.190(3)(c) which covers “an action for Injuring personal property.” In looking past the
titling of the cause of action to what was the true nature of the actlon actually sought to
recover, the Nevada Supteme Court determined that Nev. Rev. STAT, § 11.190(3)(c),
rather than NEv, REV. STAT. § 11.190(2){c), applted because the Plaintiff sought
recovery for injuries to personal property.

The Nevada Supreme Court engaged In a similar analysis in Blotzke v.
Christmas Tree, Inc, 88 Nev. 449, 499 P,2d 847 (1972). In that case, Plaintiff sued his
employers for personal injuties alisging that they had hot provided a safe place to
work, but based his clalm upon contract to have the benefit of a longer statuts of
limltations, The Court did not adopt the Plalntiff's contract analysis, and Instead, found
that the rellef he was actually seeking sounded In tort rather than contract, and thus,
applied the shorter limitation petiod even though it barred the claim,

In the present case, from a review of the entire First Amended Class Action
Complaint and In particular the Flrst and Second Causes of Actlon, it is clear that
Plaintiffs are utllizing the Nevada Supreme Court's analysis In Terry to state that: 1.
They are Defendant’s employees rather than independent contractors, and; 2. As
employees, they are entitled to be paid the minimum wage, which due to their prior

classification as independent contractors, they have not been paid. Plaintiffs have pled
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this failure to pay the minimum wage both under the Minimum Wage Amendment and
the statutory framework of NEV. REV, STAT. § 608, The former does not have a
limitations perlod directly stated In the body of the Minimum Wage Amendment, The
latter has an express two-year statute of limitations provision,

Other than labeling the first claim as one under the Minimum Wage Amendment,
and the second one as one pursuant to NEv, REV. STAT. § 608, the apparent nature of
the refief sought by Plaintiffs appears to be the same - payment of alleged unpaid
minimum wége payments. As is discussed further below, the Court cannot
affirmatively determine, at the motion to dismiss stage, if the actual relief sought is
identical; but the Court can detarmine what Is the nature of the relief sought, Inthe
present case, the nature of the relief sought is the payment of the m‘lnimum wage rate
due employees pursuant to the Labor Commissioner Bulletins for the time period each
Plaintiff worked for Defendant, The relief sought falls squarely within the statutory
framework of Nev. Rev, STAT, § 608, whiph has a limitations period of two years.
Accardingly, whether the claim Is titled as one pursuant to Minlmum Wage Amendment
or Nev, Rev. STAT, § 608, Plainiffs should bring forth their claims within the time period
already provided for claims that allege a failure to pay the minimum wage, le. two
years,

This analysis is also consistent with Nevada's rule of construction that a speciflc
statute dealing in detail with a particular subject controls over a general statute relating
only in general terms, See, e.g. Westem Really Co, v. City of Reno, 63 Nev, 330, 337,
172 P.2d 168, 161 (1946), and Lader v. Warden, 121 Nev, 682, 687, 120 P.3d 1164,
1167 (2005). Given that the two-year statute of limitation provided by NEV, REV. STAT.
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§ 608,260 deals directly with the allsgations of non-payment of Nevada's minlmum
wage asserted In Plaintiffs' First Cause of Action, utilizing applicable precedent that
provision controls over the provisions of Nev. REv. 8TaT. § 11,220, which only provides
a general “catch-all" statute of imitation for those claims not otherwise specifically
addrassed by statute.

Applying a two-year statute of limitations to both types of minimum wage c¢laims
in the present case and, thereby, harmonizing the statutory framework with the
Minimum Wage Amendment Is also supported by sound public policy. Statutes of
imitations exist because they provide a necessary, remedial constralnt on a
Plaintiff's abllity to bring stale claims. State Indus. Ins. 8ys. v, Jasch, 101 Nev, 680,
694, 709 P.2d 172, 175 (1985), This constraint is inextricably tied to due process
considerations. Limitations periods also serve an evidentiary function. Here, the
imposition of a four-year statute of limitations could provide a conflict with state and
federal record retention requirernents, including Nev, Rev, 8TAT. § 608.1 16, and
unfairly prejudice Defendant's due process rights. NEv, REV, STAT, § 608.115 provides
the parameters of records that must be maintained by every employér and sets forth
that the “[rlecords of wages must be malntained for a two-year period following the
entry of the Information in the record.” NEV. REV. STAT, § 608.115(3), Pursuantto the
Fair Labor Standards Act, federal law also requires that employers maintain, for at
least three years, payroll records and records on which wage computations are based
should be retained for two years, i.e., ime cards, piece work tickets, wage rate tables,
work and time éohedules, and records of additions to or deductions from wages, See,

26 U.S.C.A. § 211 (West) and 29 CFR Part 516, If the Minimum Wage Amendment
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were to have a four-year statute of limitations, then employers could be liable for wage
claims that exceed the time period for which they are required to maintain records of
the wages pald to the individual(s) who would be making the claim, Ta require an
employer to maintain records for a longer period than set forth in the statute would also
be inconsistent with the statutory record retention requirement,

Based on the forgoing, not only does the language of the Amendment favor a
two-year limitations period, the nature of the rellef sought as well as public policy also
favor a consistent, harmonious, lirhitations period of two years, Therefore, Plaintiffs’
First Cause of Action is DISMISSED In part with prejudice to the extent Plaintiffs’ claim
for unpaid minimum wage is barred by the applicable two-year statute of limitation
provided in NEv, REv. STAT. § 608.260, which, by extension, also applies fo minimum
wage claims pursuant to the Minlmum Wage Amendment,

C. Defendant's Motion to Dismiss Plaintiffs First and Second Causes of

Actlon Asserting that they are Duplicative

While the nature of Plaintiffs’ First and Second Causes of Action both seek relief
far their contentlon that Defendant failed to pay Plaintiffs Nevada's minimum wage
during the time each was employed by Defendant as set forth in more detall Infra,
pursuant to applicable motion to dismiss standard, the Court cannot determine whether
the rellef sough! is identical or not. Accordingly, the Court finds it approprlate to treat
the Motion to Dismiss ag one for a More Definite Statement as the nature of the Motion
is to determine what relief Plaintiff Is seeking In each of the claims. See Mays v. Dist,
Ct., 105 Nev, 60, 788 P.2d 877. In reviewing the Motion, pursuant to the appropriate
standard as one for a More Definite Statement, the Court GRANTS the Motion for a

25
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1j| More Definite Statement and allows Plaintiffs leave to amend to the extent Plaintiffs
2|1 wish to amend either their First Cause of Action or their Second Cause of Action or
both to clarify what rellef they are seeking in both If they deem it appropriate to
malntain two causes of action for payment of the minimum wage.

D. Defendant's Motion to Dismiss Plaintiffs’ Fourth Cause of Action for

6
7 Unjust Eprichment
8 It is a foundational aspact of pleading that relief in the alternative may be

9|l demanded, Nev, R. Civ. P. 8(a). “Unjust enrichment exists when the plaintiff confers a
10 henefit on the defendant, the defendant appreciates such benefit, and there is
acceptance and retention by the defendant of such benefit under clrcumstances such
that it would be inequitable for him to retain the benefit without payment of the value
thereof.” Certifled Fire Frot. Inc. v. Pracision Construction, 283 P.3d 254 at 266 (Nev.
15(2012), |

16 Construed liberaily, and drawing every fair Intendment in favor of the Plaintift,
1| Count Four states a claim far unjust enrichment by, Inter alla, alleging Defendant
improperly imposed various fees and fines on Plaintiffs as a condition of employment,

and required Plaintiffs to give money to managers and other employees. Though a
20
” Plaintiff may not recover equitable remedies where a Plalntiff has a full and adequate

op|| femedy at faw, unjust enrichment is appropriately pled as an alternative equitable basis

43| for reltef In addition to the clalms for legal rellef set forth in the other Counts. NEV. R.
24| Cwv, P, 8(a).

25 Plaintifis’ Fourth Cause of Action asserts a claim in equity against Defendant for

% Unjust Enrlchment. As the Minlmum Wage Amendment allows claims to be brought in
27
28
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equity, and based on the standards a Court must utilize when presented with a Motion
to Dismiss, the Court finds that Defendant has falled to meet its burden and hence

Defendant's Motion to Dismiss Plalntiffs' Fourth Cause of Action is DENIED without

prejudice.’
E. Defendant's Motion to Strike Plaintiffs’ Prayer for Exemplary and Punitive
Damages

NEv. REV, STAT, § 42,005 provides that a Plaintiff may only obtain an award of
exemplary and punitive damages In an action for the breach of an obligation not arising
from a contract, Further, Sprouse v. Wentz, 105 Nev. 597, 603, 181 P.2d 1136, 1139
(1989), requires that an award of sxemplary or punitive damages pursuant to Nev. Rev,
STAT. § 42.008 must be based upon a cause of action sounding in tort and not based
on a contract theory,

Plaintiffs’ claims are based on Defendant's alleged failure to pay Plaintiffs
Nevada's minimurm wage while working as alleged smployees of Defendant andfor at
the time of each Plaintiff's resignation, temmination, or discharge. As alleged by
Plaintiffs in their First Amended Class Action Complalnt, none of these allegations and
accompanying causes of action saund in tort, and in fact, are based on a contract
theory. Since nohe of Plaintiffs’ causes of action sound in tort, nor have Plalntiffs set
forth the appropriate standard for the Imposition of punitive or exemplary damages,
Plaintiffs’ accompanying prayer fot an award of exemplary and punitive damages is

hereby stricken from Plaintiffs' First Amended Class Action Complaint,

¥ Defendant has also sought o dismiss Plalntiifs’ Unjust Enrlchment elaim on the basis of how it
i pled, That portlon of the Motlon Is also DENIED without prejudice, Further, the Motion to
8trlke part of Plaintiffs Prayar for Ralief as irrelevant s aiso DENIED without prejudice based on
the analysis set forth In the pleadings,

27
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21
22
23
24
25
26
27
JOANNA S, msuurﬁs
DISTRICT JUDGE

DEPARTMENT XXX|
LAS VEOAY, NEVADA 2453

ORDER

Based on the foregoing, IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED that Defendant’s Motion to Dismiss and/or Strike is GRANTED in part and
DENIED In part, without prejudice. The Motion to Dismiss the anonymous Doe Dancer
Plaintiffs is GRANTED, without prejudice, and with leave to amend as detalled above,
The Motion to Dismiss the Flrst Cause of Action to the extent the relief sought exceeds
the two-year statute of limitatlons perlod Is GRANTED with prejudice. The Motion to
Dismiss the First (or Second) Cause of Action to the extent that it Is duplicative with the
Second (or First) Cause of Action Is mote properly a Motion for a More Definite
Statement with regards to elther of these Causes of Action, and in that context, the
Court GRANTS the Motien for a More Definite Statement and GRANTS Plaintiffs leave
to amend as detalled above. The Motion to Dismiss the Second and Third Causes of
Action to the extent they seek relief outslde the two-year limitations period is MOOT as
Paragraph 27 of the First Amended Class Action Gomplaint sets forth that Plaintiffs are
only seeking rellef for claims within a two-year period, The Motions to Dismiss the
Fourth Cause of Action for Unjust Enrichment on the grounds stated are DENIED,
without prejudice, as set forth above. The Motion to Strike the Request and Prayer for
Punitive and/or Exemplary Damages is GRANTED based on the claims alleged in the
Amended Complaint as further set forth above, To the extent Defendant sought to
dismliss any of the claims set forth above, and in the alternative sought to strike the
clalm or requested rellef, the Court addressed both standards and analyzed the Motlon

in what it deemed the proper context. Accordingly, with respect to where the Motion to
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Dismiss was DENIED, the Motion to Strike was also DENIED based on its applicable

[~

standard,

Dated this 256™ day of June, 2015,

OANNA §, KISHNER
DISTRICT COURT JUDGE

19

20

21
2
23
24
25
26
27

28
OANNA B, KISHNER
RISTRICT [UDGE

29
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DEPARTMENT XXX)
$A3 VEOAS, HEVADA 44158

CERTIFICATE OF SERVICE

I hereby certify that on or about the date flled, a copy of this Order was provided
to all counsel, and/or partles listed below via one, or more, of the following manners!
via email, via facsimlile, via US mail, via Electronic Service If the Attorney/Party has
signed up for Electronic Service, andlor a copy of this Order was placed in the
attorney’s file located at the Reglonal Justice Center:

Ryan Anderson, Esq. Jeffery Bendavid, Esq.
MORRIS ANDERSON MORAN BRANDON BENDAVID MORAN
Gregory Kamer, Esq, .
KAMER ZUCKER ABBOTT L . }
il . Gen dor
TRACY CORDOBA
JUDICIAL EXECUTIVE ASSISTANT
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WESTERN CAB COMPANY,
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NEVADA, in and for the COUNTY

OF CLARK; and THE HONORABLE

LINDA MARIE BELL, District Judge,
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on behalf of others similarly situated,
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Nevada Bar No. 283 N
HEJIMANOWSKI & McCREA LLC Q ﬁz t‘ %g s

2
] 520 South Fourth Street, Suite 320
Las Vegas, NV 89101
Telephone: (702) 834-8777 GLERK OF THE COURT
4 | Facsimile; (702) 834-5262
5 Attorneys for Defendant
6 Western Cab Company
7
8 DISTRICT COURT
9 CLARK COUNTY, NEVADA -

10 LAKSIRI PERERA, individually and on behalf

of others similarly situated, Case No.: A-14-707425-C

)
’ )
12 Plaintiffs, y Dept: ¥V VII
)
13 v ; MOTION FOR RECONSIDERATION
OF PORTION OF THIS COURT’S
14 | WESTERN CAB COMPANY, g JUNE. 16, 2015 DECISION AND
' ORDER
15 Defendant, )
16 g Date of Hearing:
17 ) Time of Hearing:
18
19 Pursuant to EDCR 2.24, defendant Westetn Cab Company (“Western Cab”) moves this
20 Court to reconsider the portion of its June 16, 2015 Decision and Order in regard to the
21 i1/
22 Iy
=
24
25
26
27

no
Hejmanovsk & McGroa LLG
§20 SOUTH FQURTH 9T,
Sulfo 320
1AS VEGAS,

NEVADA 89101
(702) 834.8777
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1 applicable statute of limitations, This motion is based on the Memorandum of Points and
2 Authorities and exhibits attached hereto and incorporated herein,
3 Respectfully submitted,
4 HEIMANOWSKI & McCREA LLC
5
6
By.__/s/ Malani L, Kotchka
7 Malani L, Kotchka
Nevada Bar No, 283
8 520 South Fourth Street, Suite 320
9 Las Vegas, NV 89101
10 Attorneys for Defendant
11
12 NOTICE OF HEARING
13 TO: Plaintiff Taksiri Perera and his attorney of record, Leon Greenberg,
1
4 PLEASE TAKE NOTICE that the hearing on MOTION TFOR
15
RECONSIDERATION OF PORTION OF THIS COURT’S JUNE 16, 2015 DECISION
16 -
VII
17 AND ORDER will be brought before Department ¥ of the Eighth Judicial District Court of the
, 5 August
18 State of Nevada in and for the County of Clark, on the day of )
: 00
19 2015, at 9:0 ama.m./p.m.
20 . Respectfully submitted,
2 HEIMANOWSKI & McCREA LLC
22
23
By:__/s/ Malani L. Kotchka
24 Malani L, Kotchka
25 Nevada Bar No, 283
520 South Fourth Street, Suite 320
26 Las Vegas, NV 89101
27 Attorneys for Defendant
Hojmanowsk! & Mc2vaa LLG
5§20 S8OUTH FOURTH 8T,
Sulto 320
LAg VEGAS,
NEVADA 89101 2
(102) 834-8777
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MEMORANDUM OF POINTS AND AUTHORITIES

2

3 1, This Court’s June 16, 2015 Decision and Order Regarding the
Applieable Statute of Limitations

: In this Court’s June 16, 2015 Decision and Order, this Court held, “Thus, an action

p brought to enforce an employee’s right to minimum wage established by the Minimum Wage

7 Amendment is wholly different than an action brought to recover a minimum wage as presctibed

8 by regulation of the Labor Commissioner pursuant to the provisions of NRS 608,250.” Decision

9 and Order, p. 8. This Court further held:

10 The Minimum Wage Amendment provides the exclusive
11 private right of action for taxicab drivers to enforce Nevada’s
minimum wage law. Accordingly, the limitation on a taxicab
12 driver’s right to enforce the minimum wage law is defined by the
limitations on the Minimum Wage Amendment itself, Although
13 the Minimum Wage Amendment does not provide a claims
14 limitation period for an employee claiming violation of the
Amendment, Nevada Revised Statute 11.220 provides that “[ajn
15 action for relief, not hereinbefore provided for, must be
commenced within 4 years after the cause of action shall have
16 accrued,” NRS 11,220, So without specific statutory prescription
staling otherwise, claims for violations of the provisions of the
17 Minimum Wage Amendment must be brought within four years of
18 the cause of action having accrued, Therefore, Mr, Perera’s action

to enforce Nevada's minimum wage law pursuant to the Minimum
19 Wage Amendment is subject to the four-year claims limitation
period provided under NRS 11,220,

20

21 Decision and Order, pp. 9-10.

2 EDCR 2.24 provides that a motion for rehearing or reconsideration must be filed within
23 “10 days after service of written notice of the order . . .. Winston Products Company, Inc. v,

24 Deboer, 122 Nev, 517, 134 P.3d 726, 731 (2006). Western Cab requests that this Court

25 reconsider the portion of its December 16, 2015 Decision and Order concerning the applicable
26

27

Helmanowski & Me@yaa LLC
520 SOUTH FOURTH 8T,
Sulle 820

statute of limitations on alleged violations of the Minimum Wage Amendment.

LAS VEOAS,
NEVARA 89101 3
(702) 8348777
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11, Records of Wages

NRS 608,115 provides as follows:

1. Every employer shall establish and maintain records of
wages for the benefit of his or her employees, showing for each
pay period the following information for each employee:
(a)  Gross wage or salary other than compensation in the
form of:
(1)  Services; or
(2)  Food, housing or clothing,
(b)  Deductions,
(¢)  Net cash wage or salary.
(d)  Total hours employed in the pay period by noting
the number of hours per day.
()  Date of payment,

2. The information requited by this section must be furnished
to each employee within 10 days after the employee submits a
request,

3. Records of wages must be maintained for a 2-year period
following the entry of information in the record,

(Added to NRS by 1975 by 1975, 508; A 1979, 1488; 1983; 250;
1985, 579)

According to Nevada law, records of wages must be maintained for a two-year period following
the entry of information in the record, If an employer complies with the two-year retention of
records of wages requirement pursuant to NRS 608,115, which is the only state law on the
subject, the employer will not be able to provide records of wages for four yeats pursuant to a
four~year statute of limitations applied to the Minimum Wage Amendment. Such an employer
will also be unable to comply with a discovery obligation to produce wage records for four years,
This Court should reconsider the applicable statute of limitations,

11T, Employees Other Than Taxicab Drivers

The essence of this Court’s ruling on the statute of limitations for the Minimum Wage
Amendment is that the Amendment provides “the exclusive private right of action for taxicab

drivers to enforce Nevada’s minimum wage law,” Decision and Order, p. 9. However, when
g
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addressing a statute of limitations for the Minimum Wage Amendment, this Court should

consider the impact on all industries and all employees subject to the Minimum Wage

2

3 Amendment, There cannot be one statute of limitations for taxicab drivers and another statute of
4 limitations for other employees under the Minimum Wage Amendment,

> In Terry v. Sapphire/Sapphire Gentlemen’s Club, 130 Nev. Adv, Op. 87, 336 P.3d 951,
§ 953-54, (2014), the Nevada Supreme Court applied many of the provisions of NRS Chapter 608
Z in determining that exotic dancers wete employees even though they wete categorized as
9 independent contractors. Thus, they were not paid the minimum wage they were entitled to

10 under applicable law. In Sapphire, the Court specifically said, “Only an ‘employee’ is entitled to
11 minimum wages under NRS Chapter 608, NRS 608.250, superseded in part by constitutional
12 amendment as recognized in Thomas v, Nev., Yellow Cab Corp., 130 Nev, , 327 P.3d 518

13 L
(2014).” 336 P.3d at 954, Thus, NRS 608.250 was only superseded in part by the Minimum

14

Wage Amendment, The two-year statute of limitations provided in NRS 608,260 is an available
15
16 remedy to rectify Western Cab’s alleged violation of the Minimum Wage Amendment, A two-
17 yeat statute of limitations complies with the wage record keeping requirement under Nevada law,

18 A four-year statute of limitations does not.

19 There is no direct conflict between the Minimum Wage Amendment and the two-year

20 statute of limitations, In Sapphire, the Nevada Supreme Court recoghized the continued viability

21 of causes of action raised under NRS 608,250 and 608,260, Since the voters did not demonstrate
zj any intent to modify the statute of limitations for alleged violations of the minimum wage,
24 allowing Perera the same time period to allege constitutional viélations of the minimum wage as
25 he had to allege statutory violations of the minimum wage meets a goal of harmonizing the two,

26 NRS 11,010 provides that if a different limitation is prescribed by statute, the statute

217 controls, Action as used in NRS 11,190 “refers to the nature or subject matter of the claim and

Hejmarnowski & Mc@vem LLC
620 SOUTH FOURTH 8T,
Sulto 320

LAs VEGAS,
Nevapa 80101 5
(702) 8348777
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not to what the pleader says it is.”” Hartford Insurance Group v, Statewide Appliances, Inc., 87

1

9 Nev, 195, 484 P.2d 569 (1971), See Blotzke v, Chrisimas Tree, Inc., 88 Nev, 449, 499 P.2d 647
3 (1972) (personal injuty action by employee against employer batred by two-year statute of
4 timitations); Edwards v. Emperor’s Garden Restaurant, 122 Nev, 317, 327, 130 P.3d 1280,
> 1286-87 (2006) (two-year state statute of limitations of NRS 11,190 for a statutory penalty
6 applied to federal law violation even though federal statute had a four-year statute of limitations).
: Here, Perera is seeking alleged unpaid minimum wage. Whether a claim is titled as one pursuvant
9 to the Minimum Wage Amendment or NRS Chapter 608, Perera should bring his claim within

10 the time period already provided for claims that allege a failure to pay the minimum wage, i.e.

1T | twoyears,!

12 The two-year statute of limitations ptovided in NRS 608,260 deals directly with the
13 allegation of non-payment of Nevada’s minimum wage whereas NRS 11,220 is only a general
i: catch-all statute of limitations for those claims not otherwise specifically addressed by statute,
P The various statutes of limitations exist because they provide a necessary remedial consiraint on
17 a plaintiff’s ability to bring stale claims, This constraint is explicitly tied fo due process

18 considerations, The four-year statute of limitations conflicts with the state record keeping

19 requirement of NRS 608,115 and as such, unfairly prejudices employers’ due process rights. To

20 require an employer to maintain records for longet petiods than set forth in the statute, is
21 inconsistent with the statutory record retention requirement. For these reasons, this Court should
zj reconsider its decision on the statute of limitations.

24 IV,  Other Court Decisions On This Issue

25 A number of federal and state courts have addressed the issue of the Minimum Wage
26 Amendment and the statute of limitations, Recenily, in a mandamus proceeding before the
27 ! Employees of subcontractots have only 2 yeats to pursue recovery of wages from a

ey £ coa Lo principal contractor if the principal contractor is located in Nevada, NRS 11.209(1)(a).
Taiesno
LAS VEGAS,
NEVADA 89101 6
{702) 8348777
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| Nevada Supreme Coutt, Williams v. Claim Jumper Acquisition Company, LLC, the Nevada
2 Supreme Court expressed concern that the different orders on this issue were not presented to or
3 considered by the district court, Exhibit 1. Therefore, Western Cab respectfully requests that
4 this Cowrt consider all of the orders on this issue to date which are attached hereto and
5 incorporated herein as Exhibits 2 through 9.
6
In Exhibit 2, Riviera v. Peri & Sons Farms, Inc., 805 F, Supp. 2d 1042, 1046 (D, Nev.
7
8 2011), Judge Jones found that Nevada has a two-yeat statute of limitations and Section 16 (the
9 Minimum Wage Amendment) is silent on the Hmitation period for minimum wage actions,
10 Therefore, the court would not imply a repeal of NRS 608,260°s two-year limitation period, Id,
11 In Riviera v. Pert & Sons Farms, Inc., 735 F.3d 892, 902 (9" Cir, 2013), Exhibit 3, the Ninth
12 Circuit held, “The district coutt properly dismissed the state constitutional claims to the extent
13 .
they accrued more than two years before the farm workers filed suit,”
14
Judge Mahan decided in MeDonagh v. Harrah's Las Vegas, Inc,, 2014 WL 2742874, at
15
1% *4 (D, Nev. June 17, 2014), Exhibit 4, that;
17 ‘While article 15, section 16 of the Nevada constitution does
create a new two-tiered minimum wage in the state, the section is
18 silent on whether it changes the two-year statute of limitations in
the Nevada Revised Statutes, Therefore, the court finds that the
19 constitutional provision was not intended to change this two-year
statute of limitations,
20
21 Accordingly, plaintiffs are only entitled to a two-year
statute of limitations for the fourth cause of action, failure to pay
22 minimum wage in violation of the Nevada constitution,
23 Finally, in Tyus v. Wendy's of Las Vegas, Inc., 2015 WL 1137734, at ¥2-3 (D. Nev,
24 March 13, 2015), Exhibit 5, Judge Navatro held that the Thomas decision did not impliedly
25
repeal NRS 608.260, Judge Navarro held, “Therefore, although the Minimum Wage
26
- Amendment is silent on a limitations period, the Court finds that this silence does not impliedly
Homannski & e tie | TEDeal the two-year statute of limitations period found in NRS 608,260, Accordingly, the Court
620 GQL%E’IE;I;%%:"[H 8T,
NEVADA 89101 7
(702)834-8777
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dismisses with prejudice all wage claims accruing more than two years before Plaintiffs filed

1

2 suit,” Iﬁ.

3 In addition to this Court’s decision, there are four other state court decisions on this issue,
4 In Exhibit 6, Williams v. Claim Jumper Acquisition Company, LLC, Judge Tao decided on
’ September 22, 2014 that the two-year statute of limitations applied to the Minimum Wage
° Amendment, Judge Tao also rejected the argument that Thomas impliedly repealed NRS
Z 608,260, Exhibit 5, p. 6. Judge Tao found that prior to the enactment of fhe Minimum Wage
9 Amendment in 2006, any claim alleging a violation of Nevada's minimum wage laws or

10 regulations would have been subject to a limitations period of two yeats under NRS 608,260,
11 The court said there was no indication anywhere on the face of the Minimum Wage Amendment

12 that it was intended to change that scheme, Exhibit 5, pp. 7-8. Judge Tao said:

I3 Thus, the effective minimum wage rate in Nevada is not merely
14 what is stated in Article XV, section 16, but rather is expressly
defined as a wage rate set by the Labor Commissioner based
15 partially upon data from the U.S. Deparfment of Labor . . .. Thus,
the legal standard that the Plaintiffs allege was violated is the wage
16 rate established by the Labor Commissioner, not Article XV,
17 section 16 itself, Although that wage rate is established putsuant
to the methodology articulated in the Minimum - Wage
18 Amendment, the Minimum Wage Amendment does not itself
define what that exact rate is at any given moment in time.
19 Therefore, any claim that an employee has been illegally paid less
20 than the effective minimum wage rate actually alleges a violation
of wage rates established by state regulation rather than alleging a
21 direct violation of Atticle XV, section 16 of the Nevada
Constitution,
22
Exhibit 5, p. 9,
23
2% In Exhibit 7, Golden v. Sun Cab, Inc., Judge Ellsworth similarly found that the two-year
25 statute of limitations in NRS 608,260 should apply. The coutt found, “Since the nature of the

26 action here is the same as the nature of the action described in NRS 608,260, the two year

27 limitation period should apply,” Exhibit 7, p. 3.
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In Exhibit 8, Diaz v. MDC Restaurants, LLC, Judge Williams found that the four-year

1

) statute of limitations applied because the Nevada Constitutional Amendment effectively
3 supplanted, superseded or repealed the two-year limitations period. Exhibit 8, p, 3, The coutt
4 did not address the Nevada statutory two-yeat wage record retention requirement.

> Finally, in Franklin v. Russell Road Food and Beverage, LLC, Exhibit 9, Judge Kishner
6 found on June 25, 2015, that the two-year statute of limitations in NRS 608,260 applied to the
Z Minimum Wage Amendment, The coutt held that a specific statute of limitations proyiding for
9 non-payment of Nevada’s minimum wage controlled over NRS 11,220 which only provided a

10 general “catch-all” statute of limitations, Judge Kishner was also troubled by applying a four-
11 yeat statute of limitations when Nevada law required wage records to be kept for only two years.

12 Western Cab respectfully requests that this Court reconsider its June 16, 2015 Decision and

13
Order on the statute of limitations in light of all of these decisions.
14
V. Conclusion
15
16 Employers in Nevada ate required to keep and maintain wage records for only two yeats,
17 NRS 608.115. If there is a four-year statute of limitations for the recovery of minimum wage

18 pursuant to the Minimum Wage Amendment, that requirement will violate the due process of

19 Nevada employers who maintain wage records for only the required two yeats,

20 Moreover, in deciding a statute of Hmitations for the Minimum Wage Amendment, this

21 '
Court needs to consider all employers and all employees in Nevada who are entitled to minimum

22

- wage, not just taxicab drivers, The Nevada Supreme Court has never enforced different statutes
24 of limitations depending upon the private industry in which an employee works,

25 There is no direct conflict between the Minimum Wage Amendment and the two-year

26 statute of limitations. Since voters did not demonstrate any intent to modify the statute of

27 limitations for alleged violations of the minimum wage, allowing Perera the same time period fo
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allege a constitutional violation of the minimum wage as he has to allege statutory violations of

1
2 the minimum wage meets a goal of harmonizing the two,
3 The Nevada Supreme Court in Sapphire specifically held that NRS 608,250 was
4 superseded only in part by the Minimum Wage Amendment, NRS 608,260 applies to Perera,
> Action as used in NRS 11,190 refers to the nature or subject matter of the claim and not
6 to what the pleader says it is, Here, Pereta is seeking alleged unpaid minimum wage, Whethera
Z claim is titled as one pursuant to the Minimum Wage Amendment or NRS 608, Peteta should
9 bring his claim within the time period already provided for claims for failure to pay the minimum
10 wage, i.e. two years,
11 The two-year statute of limitations provided in NRS 608,260 deals directly and

12 specifically with the allegation of non-payment of Nevada’s minimum wage whereas NRS

13 11.220 is only a general catch-all statute of limitations for those claims not otherwise specifically
i: addressed by statute,

16 Finally, all four federal courts and three out of five state courts who have considered the
17 issue have determined that a two-year statute of limitations applies, rather than a four-year

18 statute of limitations. Only Judge Williams in the Digz case and this Court in this case have
19 found that the four-year catch-all statute of limitations applies, Since oral argument was held in

20 this case, Judge Navarro and Judge Kishner have joined the courts who have held that a two-yeat

21
statute of limitations applies, Therefore, Westetn Cab respectfully requests that this court
22
- reconsider its June 16, 2015 Decision and Order on the statute of limitations in light of
24 Iy
25 1
26 Iy
27
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these arguments and find that Perera’s claim for minimum wage is subject to a two-year statute

) of limitations,
3 Respeotfully submitted,

HEIMANOWSKI & McCREA LLC

By:_ /s/ Malani L., Kotchka
Malani L. Kotchka
Nevada Bar No, 283
520 South Fourth Street, Suite 320
Las Vegas, NV 89101

O~ N i

O

10 Attorneys for Defendant

i1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Hemanowskl & Mc@ras LLC
620 BOUTH FOURTH 8T,
ilto 920

A8 VEGAS, 11
NEVADA 89101
(702) 634-8777

000286




EXHIBIT 1

EXHIBIT 1

000287




An unpublisl”ed order shall not be regarded as precedent and shall not be cited as legal authority. SCR 123

SupneMe Count
oF
Nevaoa

s 58P

IN THE SUPREME COURT OF THE STATE OF NEVADA

LISA WILITAMS, AN INDIVIDUAL;
AMBER KLINE, AN INDIVIDUAL;
LAWRENCE PARSONS, AN
INDIVIDUAL: HANNAH SAFFORD, AN
INDIVIDUAL: AND DYLAN LEACH,
AN INDIVIDUAL, ALL ON BEHALF OF
THEMSELVES AND ALL SIMILARILY.
SITUATED INDIVIDUALS,

Petitioners,

vs,

THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR THHE COUNTY OF
CLARK: AND THE HONORABLE
JEROME T, TAO, DISTRICT JUDGE,

Respondents,

and

CLAIM JUMPER ACQUISITION
COMPANY, LLC, ANEVADA LIMITED
LIABILITY COMPANY,

Real Party in Interest,

No. 66629

FILED

APR 1 0 2015

TRAGIE K, LINDEAAN

GLER%}) SUPREME COURT
8y . 4
DEPUTY CIERK

ORDER DENYING MOTIONS

Petitioners and real party in interest have each filed a request
asking that this court take judicial notice of decisions entered in separate
cases that deal with issues related to those raised in the instant writ
petition, This court will not generally take judicial notice of records in
another and different case. However, an exception to this rule may be
made where there is a “clogse relationship” between the cases. Occhiuto v,
Occhinto, 97 Nev. 143, 145, 625 P,2d 568, 569 (1981); see also In re:Amerco
Derivative Litigation, 127 Nev. Adv. Op. No. 17, 262 P.3d 681, 699 n.9

(2011), The parties here do not demonstrate that there exists a “close

[5-10877
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SupntME Counr

©) 19474 =300

relationship” between.the instant case and the cases in which the subject
orders were entered: such that judicial notice of those orders is warranted.
Further, hecause the orders were entered after the docketing of this-writ
petition, it does not appear that the subject orders were presented to or
considered by Ithe district court, See Carson Ready Mix v, First Nat'l Bank
of Nev,, 97 Nev. 474, 476-77, 636 P.2d 276, 277 (1981) (this court may only
consider matters appearing in the record), Accordingly, the motions are
denied. The clerk shall detach the orders attached to the requests filed on
March 4, 2015, and March 17, 2016, and return them unfiled.

ce.

It i8 5o ORDERED,
ZAQ Dot ca

Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP/Las Vegas
Jackson Lewis P.C,
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Westlaw,

805 F,Supp.2d 1042
(Cite as; 805 I\Supp.2d 1042)

P

United States District Coutt,
D, Nevada,
Victor Rivera RIVERA et al,, Plaintiffs,
V.
PERI & SONS FARMS, INC,, Defendant.

No. 3:11-0v-00118-RCI-VPC,
July 27,2011,

Background; Lawfully admltted immigrant workers
brought putative class action against their employer,
alleging claims for minimum wage violations under
the Fair Labor Standards Act (FLSA), breach of con-
tract, state wage and hour law violations, and mini-
mum wage violations under state law, Workers
moved for leave to amend, and employer moved to
dismiss the complaint, and for a protective order to
stay discovery until its motion to dismiss was deter-
mined,

Holdings: The District Coutt, Robett C, Jones, J., held
that;

(1) workers failed to state a claim for violation of the
FLSA's minimnm wage provislon on a kick-back
theory;

(2) workers falled to state a breach of contract claim;
and

(3) workers failed to state a claim for violation of
Nevada wage and hour laws,

Motion to amend granted, motlon to dismiss
granted, and motion for protective order denied.
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kick-backs that cffectively reduce a wage below the
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inbound travel and subsistence, but only for the
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I etseq., 29 U,S.C.A, § 201 et seq, '
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Lawfully admitted immigrant workers did not
allege specific breaches of terms of the Depattment of
Labor for H-2A clearance orders (DOLCO), as re-
quired to state a breach of contract claim against their
employer, based on employer's alleged failure to pay
them required wagos.
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bilities
24k132 Right to Actlons by or Against Aliens
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remedy. Most Cited Cases

The terms of the Depattment of Labor for H-2A
clearance orders (DOLCO) may be privately enforced
by employees against employers who agree to them,

[5] Labor and Employment 231H €2403

231H Labor and Employment
231HXIN Wages and Hours

23 |HX111(B) Minimum Wages and Overtime
Pay -

231HXIIB)G6 Actions
231Hk2401 Costs and Attorney Fees
231 Hk2403 k. Attorney fees in gen-

eral, Most Clted Cases

Lawfully admitted immigrant workers did not
allego that they made a written demand to their em-
ployer for an amount not excecding the amount
awarded by the court at least five days before filing
suit, as required to recovet reasonable attorney fees for
workers' successful clalm agalnst employer for alleged
violation of Novada wage and hour laws, West's
NRSA 608.140,

%1043 Mark R, Thierman, Thierman Law Firm, Jer-
einy J. Nork, Holland & Hart LLP, Reno, NV, Caryn
C. Lederer, Christopher J. Wilimes, Jose J. Behar,
Matthew J, Piers, Hughes Socol Piers Resnick &
Dym, Led,, Chicage, IL, for Plaintiffs.

Gregory A, Burich, Joseph Neguse, Holland & Hant
LLP, Denver, CO, Jeremy J. Nork, Holland & Hart
LLP, Reno, NV, for Defendant,

ORDER
ROBERT C, JONES, District Judge.

This proposed class action avises out of alleged
labor violations by a farm with vespect to migrant
workers from Mexico, Pending before the Court ave a
Motlon to Dismiss (ECF No. 27), a Motion for Leave
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to File Second Amended Complaint (ECF No. 34),
and Motion for Protective Order (ECF No, 36), For the
reasons given herein, the Coutt granis the motion fo
amond, grants the motlon to dismiss as against the
Second Amended Complaint (“SAC"), with leave to
amend in patt, and denles the motion for protective
order, :

1, FACTS AND PROCEDURAL HISTORY

Plaintiffs and putative class members are Mexi-
can citizens lawfully admitted to *1044 the United
States who worked for Defendant Peri & Sons Farms,
Tne. (“Peri”) in Yerington, Nevada for various periods
of time since Febeuary 16, 2005, (See Second Am,
Compl. §f 1-2, 7, May 16, 2011, ECF No. 34-1).
Plaintiffs came to the United States to work pursuant
to H2-A guestworker visas Issued pursuant to 8
U.S.C. §§ 1101(a)(15)(H)(i)(a), 1188(a)(1) and 20
C.F.R. § 655, (7d. 11 9-10).

When sn employer applies to the Department of
Labor for H-2A clearance orders (*DOLCO”), it must
certify that it has complied (or will comply) with
certaln requirements under Title 20 of the Code of
Pederal Rogulations, and Defendant made such certi-
fications in this case. (See id. § 12). Those require-
ments include: (1) that workers will be pald wages at
ot above the adverse effect rate (*AER”) ™!, see 20
C.F.R. § 655.122(1 ); (2) that the employer will com~
ply with all federal and state employment laws and
regulations, see fd § 655135(e) and §
653.501(d)2)(xii); (3) that the employer will provide
required tools, equipment, and supplies necessary (o
the work free of charge, see id. § 655.122(f); (4) that
the employer will pay for transportation from the
worker's home to the place of employment and sub-
sistence en route, see id. § 655.122(h)(1); and (5) that
the employer will pay for transportation back to the
worker's home and subsistence en route if he com-
pletes the contract period, see ie. § 655.122(h)(2). (See
Second Am, Compl, § 10). Plaintiffs allege that the
DOLCOs function as privately enforceable employ-
ment contracts between Plaintiffs and Defendant, with
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the Title 20 tequirements as terms, (See id. § 14),

FNJ, The AER is caloulated by the Depatt-
ment of Labor to reflect the lowest wage a
guest worker can be paid without depressing
the wages of similarTy employed U.8, work-
ers. See 20 C.F.R, § 655.200(c). The AER for
agricultural employment in Nevada is “the
prevailing wage vatef ] in the area of intended
employment.® Id, § 655.207(a)-(b), The
prevailing wage vate is detormined by the
Administrator of the local Wage and Hour
Division of the Employment Standards Ad-
ministration of the Department of Labor, see
29 C.F.R. § 1.2(c), who makes the caleula-
tion according to predetermined standards,
see id. § 1.2(a). Tt is not clear where these
rates are published, and Plaintiff does not
identify where the prevailing wage rates it
provides are published, but the allegation that
the wages pald wete below the rates cited is
sufficient for the purposes of a motion to
dismiss,

Plaintiffs allege that each time they traveled from
Mexico to Yerington, Defendant required them to pay
for hiring or recruitment fees of between $100 and
$500, bus fare, Mexican passpotts, H-2A visa appli-
cations, lodging near the U.S. Consulate in Hermo-
stllo, Mexlco, and 1-94 forms at the U.S.—Mexico
border, for a total cost of over $400. (See id. Y
15-18), They also allege that Defendant never reim-
bursed them for their return travel to Mexico, costing
over $100 for each retun frip. (Jd. § 26). They also
allege that the work required the use of protective
gloves that Defendant did not provide, and that they
were forced to pay $10 per week or more for their own
gloves, (See /d. § 20). Plaintiffs argue that all these
expenses wete incurred primavily for Defendant's
benefit, and that Defendant never reimbursed them,
(See id, §21).

Plaintiffs also allege that Defendant paid them as
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little as $6.50 per hour, and that the AER has never
fallen below $8.36 since February 16, 2006, (See id. §
22), At some times, Defendant paid Plaintiffs at a
piece rate rather than an hourly rate, and in addition to
not properly counting all pieces (onions) picked, that
piece tate often did not equal the AER, (/d, § 23).
Plaintiffs also argue that they were paid less than the
federal and state minimum wages during the first
weel they worked, because even though they were
nominally ¥1045 paid at a rate above the federal and
state minimum wages, if one subiracts the expenses
Plaintlffs incurred in anticipation of employment from
their fivst week's pay, the resulting wage rate is below
the federal and state minimum wages. (See 7d. §25).
Plaintiffs also allege they were not paid for each hour
worked, although they do not plead any facts In sup-
port, (See id, § 25),

Plaintiffs filed the Complaint in this Court on
. February 16, 2011 and filed the First Amended Com-
plaint (“FAC”) on March 7, 2011, Defendant moved
to dismiss on April 13, 2011, which motion was timely
due to a stipulated extension to respond. The parties
stipulated that Plaintifts could respond to the motion
to dismiss through May 16, 2011, and on that date
Plaintiffs filed both their response and the present
motion for leave to amend the FAC to address con-
cetns in the motion to dismiss, The SAC lists four
claims; (1) Minimum Wage Violations Under §
206(a) of the Falr Labor Standards Act (“FLSA™); (2)
Breach of Confract (the DOLCOs); (3) State Wage
and Hour Law Violations Under Nevada Revised
Statutes (“NRS”) Sections 608,040, 608,050, 608.140,
608.250, and 608.260; and (4) Minimum Wage Vi-
olations Under Article 15, Section 16 of the Nevada
Constitution (“Section 16™), The first claim is brought
as g collective action under FLSA, and the second
through fourth claims are brought as class actlons
under Rule 23(b)(2) and (3). (See id, 1§ 27-28).7 In
the interest of efficiency, the Court will grant the
motion for leave to amend and will examine the mo-
tion to dismiss as agalnst the SAC, Finally, Defendant
has moved for a protective order fo stay discovery
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until the present motion to dismiss is determined, That
motion is denied as moof,

FN2. The Coutt will not at this titne consider
whether the Rule 23 claims are preempted by
the FLSA collective action claim, See Wang
v, Chinese Daily News, Ine., 623 F3d 743,
760-62 (9th Cir2010) (holding that the
FLSA's § 16(b) opt-in proviston did not
prevent supplemental jurisdiction over a
predominating Rule 23 class action pursuant
to California labor laws, but that supple-
mental jurlsdictlon was within the distriot
court's discretion), The Court notes, howev-
er, that under Rule 23(a)(4) Plajutiffs will
have a difficult time showing adequate rep-
resentation of potentially thousands of for-
eign migrant workers under an opt-out pro-
cedure,

IL LEGAL STANDARDS

Federal Rule of Civil Procedure 8(a)(2) requires
only “a short and plain statement of the claitn showing
that the pleader is entitled to velief” in order to “give
the defendant fair notice of what the ... claim is and the
grounds upon which it rests,” Conley v. Gibson, 355
U.8. 41,47, 78 8,Ct, 99, 2 L.Bd,2d 80 (1957). Federal
Rule of Civil Procedure 12(b)(6) mandates that a coutt
dismiss a cause of action that fails to state a claim
upon which relief can be granted. A motion to dismiss
under Rule 12(b)(6) tests the complaint's sufficiency,
See N, Star Int'l v, Ariz, Corp, Comm'n, 720 ¥.2d 578,
581 (9th Cir,1983), When considering a motion to
(Hsmiss under Rule [2(b)(6) for failure to state a
claim, dismissal is appropriate only when the com-
plaint does not give the defendant fair notice of a
legally cognizable claim and the grounds on which it
rests, See Bell Ail. Corp. v, Twombly, 550 U.S. 544,
555, 127 S.Ct, 1955, 167 L.Bd.2d 929 (2007). In
considering whether the complaint {s sufficient fo state
a claim, the courl will take all material allegations as
true and construe them in the light most fayorable to
the plaintiff, See NL Indus., Inc. v. Kaplan, 792 F.2d
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896, 898 (9th Cir.1986). The court, however, is not
required to accept as true allegations that are merely
conclusory, unwarranted deductlons of fact, or un-
reasonable inferences, See *1046Sprewell v. Golden
State Warriors, 266 F.3d 979, 988 (9th Cir.2001), A
formulale recitation of a cause of action with conclu~
sory allegations is not sufficient; a plaintiff must plead
facts showing that a violation is plausible, not just
possible. Asheroft v. Igbal, $56 U.S. 662, 129 S.Ct,
1937, 1949, 173 L.Ed.2d 868 (2009) (citing Tsvombly,
350 U.S, af 555, 127 S.Ct. 1955),

“Generally, a district court may not consider any
material beyond the pleadings in ruling on a Rule
12(b)(6) motion, However, material which is properly
submitted as part of the complaint may be considered
on a motion to dismiss,” Hal Roach Studios, Ine, v.
Richard Feiner & Co,, 896 F.2d 1542, 1555 n, 19 (9th
Cir.1990) (citation omitted). Similarly, “documents
whose contents are alleged in a complaint and whose
authenticity no party questions, but which are not
physically attached to the pleading, may be considsred
In ruling on a Rule 12(b)(6) motlon to dlsmiss”
without converting the motion to dismiss into a mo-
tion for summary judgment, Branch v. Tunnell, 14
F.3d 449, 454 (9th Cir.1994). Moreover, under Fed-
eral Rule of Evidence 201, a court may take judicial
notice of “matters of public record,”” Mack v, S. Bay
Beer Distribs,, Ine, 798 F.2d 1279, 1282 (9th
Cir,1986), Otherwlse, if the district court considers
materials outside of the pleadings, the motion to dis-
miss is converted into a motion for summary judg-
ment, See Arpin v, Santa Clara Valley Transp. Agen-
ey, 261 F,3d 912, 925 (9th Cir,2001),

II1, ANALYSIS

Defondant argues that both the federal and state
wage claims are barred by the applicable statutes of
limitations, See 29 U.S,C. § 255(a); Nev.Rev,Stat, §
608.260, The two-year federal statute of limitations
bars only those claims that accrued before February
16, 2009, The state also has a two-year statute of
Iimitations, and Sectlon 16 is silent on the Hmitation
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period for minimum wage actions, so the Court will
not imply a repeal of sectlon 608.260's two-year lim-
itation period, See Washington v. State, 117 Nev, 735,
30 P.3d 1134, 1137 (2001), The Court will therefore
dismlss all federal and state wage claims accruing
before Februaty 16, 2009, without leave to amend.

A, Minimum Wage Violations Under § 206(a) of
the TLSA

[1] Plaintiffs do not properly allege a traditional
failure to pay the federal minimum wage. They allege
they were paid as little as $6.50 per hour, But they
allege they began working for Defendant in February
2005, and the federal minimum wage has variously
been $5.15, $5.85, $6.55, and $7.25 over this time
period, The allegations are therefore consistent with
Hability for failing fo pay the nominal minimum
wage, but they do not make liability plausible,

Still, there is another theoty of liability available.
Specifically, Plaintiffs' federal and state minimum
wage claims appear to rely on the theory that although
Defendant paid Plaintiffs at or above the nominal
federal and state minimum wages, when improperly
unreimbursed job-related expenses are deducted, the
effective wages pald were below the federal or state
minimuwm wages, The Ninth Circuit has recognized
with approval the Department of Labor's interpretation
of the FLSA to prevent what it characterizes as
“kick-backs” that effectively reduce a wage below the
nminimum wage:

Whether in cash or other facilities, “wages” cannot
be considered to have been paid by the employer
and received by the employee unless they are pald
finally and unconditionally or “fres and clear.” The
wage requirements of the Act will not be met where
the employee “kicks-back” directly or indirectly to
the employer or to another person for the #1047
employer's benefit the whole or part of the wage
delivered to the employee, This is true whether the
“kick-back” is made in cash or in other than cash,
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See Gordon v. Cily of Oakland, 6277 F.3d 1092,
1095 (9th Cir.2010) (quoting 29 C.F.R, § 531,35), Tn
Gordon, the court rejected the kick-back claim be-
cause the employee's reimbursement to the employer
for tralning costs was analogous {o an unpald loan
whers the employes failed to complete an agreed ferm
of service, See id, at 1095-96 (clting Heder v. City of
Tyvo Rivers, Wis., 295 F.3d 777 (7th Cir.2002)), Here,
there is no indication that Plaintiffs falled to complete
theilr required terms of service such that failure to
make certain relmbursements would be proper, Ra-
ther, the allegation Is that the employees “Iicked
back” the value of the transportation costs, work
gloves, and other fees that the employer was required
by law to provide, Because Defendant was required by
law to pay for these expenses but required Plaintiffs fo
pay for them, Defendant received a benefit from
Plaintiffs potentially resulting In an illegally low wage
rate,

Defendant correctly responds, however, that the
applicable H-2A yegulations only require payment of
reasonable inbound travel and subsistence expenses,
not any immigration expenses, and that the expenses
need not be paid until 50% of the contract period is
over, See 20 C.F,R, § 655.122(h)(1), Defendant notes
that Plaintiffs have not alleged that Defendant failed to
reimburse the workers for thelr inbound fravel and
subsistence, but have simply argued that because the
expenses wete not paid immediately upon arrlval
(which the regulation does not require) the first week
was effectively worked at below the minhnum wage,
The Court rejects this argument, The “kick-back”
theory is valid, but to properly invoke it in the present
case Plaintiffs would have to allege that after 50% of
the work contract perlod was finished, Defendant had
stll not paid relmbursable expenses, and that when
those expenses were deducted from the wages pald
theretofore, the effective wage rate for the first half of
the work contract period was below the minimum
wage. Plaintiffs have not pled such facts, The Cowmt
will therefore dismiss this claim, with leave to amend,
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Plaintiffs argue that under Amiaga v. Fla. Pac,
Farms, LL.C, 305 F.3d 1228 (1ith Cir.2002), the
kick-bacl theory is properly invoked whenever an
employer fails to make the refimbursements during the
first week of work. See id, at 1237 (citing 29 C.FR. §
531.35), The Court respectfully disagrees with this
interpretation of the regulations, Section 531,35 ap-
plies to workers genetally, but it is a well accepted
principle of statutory construction that “the speoific
controls the general,” see, e.g, Long Island Care at
Home, Lid v, Coke, 551 U.S, 158, 170, 127 S.Ct,
2339, 168 L.Ed.2d 54 (2007), and the regulations
applicable specifically to FH-2A guest workers require
relmbursement only within the fivst half of the contract
period, see 20 C.F.R. § 655.122(h)(1). Although the
Arriaga court correctly noted that employers must
comply with cumulative employment regulations that
do not directly conflict, see id. at 1235 (citing Powell
v. U.S, Cariridge Co., 339 U.8, 497, 519,70 8.Ct. 755,
94 L.Ed, 1017 (1950)), this does not mean that the
requirements of 655,122(h)(1) are incorpotated into
section $31.35's definition of kick-backs, Sectlon
655.122(1)(1) specifically gives employers of H-2A
wotkets half of the contract perlod to make the in-
bound trave! and subsistence reimbursements it re-
quires, Only kick-backs as defined under seotion
531,35 that are incurred before or during the first week
of work are counted against the first week's pay for the
putposes of a mintmum wage claim. The failure to
reimburse inbound travel and subsistence during the
first week Is stmply not a “kick-back” under*1048
section 531.35, because under section 655.122(h)(1)
no retmbursement is due at that stage for H-2A
workers, and section 531,35 does not itself include
such requirements under its definition of kick-backs, It
makes little sense to treat us a kick-back the faiturs to
pay a reimbursement that is not yet due.

[2] Section 53135 does not itself treat as a
kick-back the failure to make reimbursement for in-
bound travel and subsistence, but only for the
self-provision of “toals of the trade” by the employee
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and other such divect benefits to the employer, Cas-
tellanos—~Conireras v. Decatur Hotels, LLC, 622 F.3d
393, 400-01 (5th Cir,2010) (en banc). Although
Castellanos—Contreras concerned H-2B workers, for
whom inbound fransportation and subsistence is not
specifically required, the Fifth Circuit found that sec-
tlon 531,35 did not itself require these kinds of reim-
bursements because inbound travel and subsistence
are simply not “tools of the trade” that primarify ben-
efit the employer, Plaintiffs do more than read sections
531.35 and 655.122(h)(1) as cumulative requirements;
they attempt to read section S31,35 as incorporating
the travel and subsistence relmbursement require-
ments of section 655,122(h)(1) into section 531,35's
definition of kick-backs. Although such a result is a
theoretical possibility, the argument must rely on mare
than the basle doctrine of cumulative requirements, It
must rely either on a statutory interpretation that the
travel and subsistence here falls under section 531.35'
definition of a kick-back (in which case there is no
need to invoke section 655,122(h)(1) at all), or it must
rely on a statutory conshruction under which section
655.122(h)(1) is incorporated by section 531,35, Sec-
tion §31.35 incorporates section 531,32(c), which in
turn Incorporates 29 C.F.R, § 778.217. See Wass v.
NPC Int'l, Ine, 688 F.Supp2d 1282, 1286
(D.Kan.2010). But travel expenses under section
718.217(b)(3) and (b)(5) include only travel expenses
incurred “over the road” while working for the em-
ployer, as well as the expenses incurred when an em-
ployer reassigns a worker to a new town after work
has begun in another town. The fravel expenses in-
curred for a worker to move to a town to begin work in
" the first instance, as here, are not covered. Therefore,
the failure to pay the kinds of expenses at fssue here
are simply not “kickbacks” under section 531,35 it-
self. For example, an employer Is not generally ex-
pected to pay inbound travel costs for a construction
worker to get from Ohio to Nevada to work on a pro-
jeet, If a worker from Ohio desires to work in Nevada,
he has o pay his own way to the state, and any re-
imbursement for that travel would be a gratvity, And
section 531,35 does not otherwise incorporate
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655.122(h)(1), directly or indirectly,

The Court believes the Eloventh Clrouit incor-
rectly applied the doctrine of cumulative requirements
not simply to pile requirements atop one another, but
rather to incorporate provislons of one requirement
into those of another in a way that the doctrine does
not require and that ordinary principles of statutory
construction and inferpretation do not support under
these civcumstances, See Arriaga, 305 F.3d at
1235-36 (“If the FLSA mandates that employers
reimburse certain expenses at an earlier time than the
H-2A regulations, requiring employers to do so would
satisfy both statutes,”), The above-quoted statement
assumes something that the Arriaga court failed to
examine, §.8,, that inbound travel and subsistence falls
under section 531,35's definition of kick-backs di-
rectly, or that section 531,35 direotly or indirectly
Incorporates section 655,122(h)(1). The only cowmt of
appeals actually to address the first question has an~
swered “no,” see Castellanos—-Conlreras, 622 F.3d at
400-01, and is it clear that #1049 section 531,35 does
not directly or indirectly incorporate section
655.122()(1).

B, Breach of Contract

[38][4] The terms of DOLCO may be privately
enforced by employces against employers who agree
to them, See Frederick Cnty, Fruit Growers Ass'n, Inc.
v, Martin, 968 F.2d 1265, 1268 (D.C.Cir.1992), Under
this clalm, Plaintiffs mainly reiterate the wage clalms,
Tt is possible that Defendant breached specific terms of
the DOLCO, but Plaintiffs must pled such facts, De-
fendant argues that the DOLCO in this case do not
contemplate relmbursement for travel during the first
weelk of employment, but only within the first half of
the contract period, as required under the CFR, De-

fendant also argues that the DOLCO do not require

any reimbursement for outbound fravel at all, How-
ever, even after amendment, these determinations will
roquire an examination of the DOLCO themselves.
The Court will therefore dismiss the breach of contract
claim, with lcave to amend to plead specific breaches
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of the DOLCO.

C. State Wage and Hour Law Violations Under
Section 16 of Article 15 of the Nevada Constitution
and NRS Scctions 608,040, 608,050, 608,140,
608,250, and 608,260

[5] First, section 608.040 provides “waiting pen-
alties” for employers who fall to pay all wages due to
employees who reslgn, quit, or are discharged, As-
suming for the sake of argument that this statute ap~
plies fo employees who leave a job amicably, the
remedy should be available in this case if Plaintiffs
can show they were owed wages they were never paid,

Second, section 608.050 appears to provide a
similar, and perhaps redundant, remedy to employees
who are involuntarily discharged,

Third, section 608.140 provides for reasonable
attorney's fees for a successful wage plalntiff where
the plaintiff makes a written demand to the employer
for an amount not exceeding the amount awarded by
the court at least five days before filing sult, Plaintiffs
make no allegation that they made such demands, and
the Court will therefore dismiss the section 608,140
claim, with leave to amend,

Fourth, section 608,250 empowers the Labor
Commissioner o set 8 minimuwm howrly wage. Ne-
vada's current mininmum wage is $8,25. The Nevada
Administrative Code notes that the minimum wage is
$6,15 per hour, see Nev, Admin. Code §
608,100(1)(b),™? but notes that the Labor Commis-
sioner may Increase the rates for inflation in accord-
ance with Section 16 of Attlcle 15 of the Nevada
Constitution, see id. at § 608,100(2). Section 16 pro-
vides for $6,15 per hour and notes:

FN3, Assuming Plaintiffs were not offered
qualified health insurance,

These rates of wages shall be adjusted by the
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amount of increases in the federal minimum wage
over $5.15 per hour, o, if greater, by the cumulative
increase in the cost of living, The cost of living in-
orease shall be measured by the percentage increase
as of December 31 In any year over the level as of
December 31, 2004 of the Consumer Prlce Index
(All Urban Consumers, U.S, City Avetage) as pub-
Hshed by the Bureau of Labor Statistics, U.S, De-
partment of Labor or the successor index or federal
agency, No CPI adjustment for any one-year period
may be greater than 3%, The Governor or the State
agency designated by the Governor shall publish a
builetin by April 1 of each year announcing the
adjusted rates, which shall take effect the following
July 1, Such bulletin will be made available to all
employers and to any other person who has filed
with the Governor or the designated *1050 agency a
request fo receive such notice but lack of notice
shall not excuse noncompliance with this section,
An employer shall provide written notification of
the rate adjustments to each of its employees and
make the necessary payroll adjustments by July |
following the publication of the bulletin,

Nev, Const, art, 15, § 16(A). In other words, the
NAC simply implements Section 16, The Section
16 claim s therefore redundant with (or supersedes)
the section 608.250 claim. An aggrieved employee
may bring a private action under Section 16 for back
pay, damages, velnstatement, injunctive relief, and
other legal and equitsble remedies and may be
awarded reasonable altorney's fees and costs if
successful, See id. § 16(B). As with the foderal
minimum wage claims, Plaintiffs do not clearly
allege that they wete ever paid nominally at a rate
below the state minimum wage, However, they
appear to allege the same “kick-back” theory under
state law, The Nevada Supreme Couwrt does not
appear to have considered the kick-back theory, but
the Court believes that it would adopt it. The federal
and state minimum wage laws exist for the same
putpose; to ensure a minimum compensation for
ench hour worked, When an employes is required to
provide a benefit to an employer as a condition of
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employment, the hourly compensation Is effectively
reduced, Still, the Court will disiniss, with leave to
amend, for the same reason it dismisses the federal
wage claims with leave to amend: Plaintiffs have
simply not pled facts making a minimum wage vi-
olation plausible,

Finally, section 608.260 provides for a civil ac-
tlon, This section has become redundant with (or has
been superseded by) Section {6,

CONCLUSION
IT IS HEREBY ORDERED that the Moltion for
Leave to File Second Amended Complaint (ECF No,
34) is GRANTED.

IT IS FURTHER ORDERED that the Motion to
Dismiss (BCF No, 27) is GRANTED as against the
Second Amended Complaint, with leave to amend as
to the breach of contract claims generally and as to the
federal and state wage claims insofar as the latter arose
on or after February 16, 2009,

IT 1S FURTHER ORDERED that the Motion for
Protective Order (ECF No, 36) is DENIED.

IT IS SO ORDERED,

D.Nev,, 2011,
Rivera v. Peri & Sons Farms, Inc,
805 F.Supp.2d 1042

END OF DOCUMENT

© 2015 Thomson Reuters, No Claim to Orig, US Gov, Works,

Page 9

000299




EXHIBIT 3

EXHIBIT 3

000300




Westlaw.

Pago 1

735 F.3d 892, 164 Lab.Cas, P 36,179, 21 Wage & Hour Cas.2d (BNA) 894, 13 Cal, Daity Op, Serv, 12,432, 2013

Datly Journal D,A.R, 15,017
(Cite as; 735 F.3d 892)

H

United States Court of Appeals,
Ninth Circuit,

Vietor Rivera RIVERA; Ernesto Sebastian Castillo
Rios; Vicente Cornejo Lugo; Jesus Garcla Mata; Luis
Angel Garcia Mata; Gaudencio Garcia Rios; Simon
Garcia Rios; Vicente Corngjo Cruz; Emilio Montoya
Motales; Jorge Luis Agullar Solano; Domingo Ramos
Rins; Artemnio Rincon Cruz; Sergio Rios Ramos;
Pedro Rivera Camacho; Regulo Rincon Cruz; Aure-
llane Montes Montes; Manuel Rivera Rivera; Martin
Flores Bravo; Virgilio Marquez Lara; Jose Balderas
Guerrero; Gerardo Rios Ramos, Plalntiffs-Appellants,
v,

PERI & SONSFARMS, INC,, Defendant—Appellee,

No. 11-17363,
Argued and Submitted June 14, 2013,
Filed Nov. 13, 2013,

Background: Lawfully admitted immigrant farm-
workers brought putative class action against their
employer, alleging claims for minimum wage viola-
tions under the Fair Labor Standards Act (FLSA),
breach of contract, state wage and hour law violations,
and minimum wage violations under state law. The
United States District Court for the District of Nevada,
Robert Clive Jones, Chief District Judge, 805
F.Supp.2d 1042, dismissed action, Plaintiffs appealed,

Holdings: The Court of Appeals, O'Scannlain, Ciroult
Judge, held that:

(1) more general Fair Labor Standards Act (FLSA)
regulations promulgated by Department of Labor
(DOLY), rather than specific regulations governing the
H-2A program for American agricultural employers
to hire aliens for femporary labor, controlled whethor
and when employers had to reimburse employees for

inbound travel and immigration expenses;

(2) employer had to teimburse immigrant workers
during the first week of work for inbound travel and
jmmigration expenses fo the extent that such expenses
lowered their compensation below the minimum
wage;

(3) farmworkers stated viable claim that employer
breached employment contracts by failing to adhere to
terms of job order;

(4) claims of farmworkers under Nevada
wage-and-hour laws were viable,

(5) farmworkers waived thelr right to challenge dis-
trict court's ruling that they were not entitled to re-
cover attorneys' fees;

(6) farmworkers waived issue of whether catch-all
four-year statute of Hmitations applied to their state
constitutional claims; and

(7) district court etrred n applying two-year statute of
limitations FLSA willful violation claim at pleading
stage,

Affirmed In patt, reversed in part, and remanded,
West Headnotes
(1) Labor and Employment 231H €~22324

231H Labor and Employment
23 HXI Wages and Howrs
23 THXIII(B) Minimum Wages and Overtime
Pay
231HXI(B)4 Operation and Effect of
Regulatlons
231Hk2321 Time and Mode of Payment
23 1Hk2324 k. Board, lodging or other
facilities furnished, Most Cited Cases

Labor and Employment 231H €+72338

© 2015 Thomson Reuters, No Claim to Otlg, US Gov. Worls.

000301




Page 2

735 F.3d 892, 164 Lab.Cas. P 36,179, 21 Wage & Hour Cas.2d (BNA) 894, 13 Cal, Daily Op, Serv, 12,432, 2013

Daily Journal D,AR, 15,017
(Cite ns; 735 I',3d 892)

23 1H Labor and Bmployment
23 1HXTI Wages and Hours
23 [HXTT(B) Minimum Wages and Overtime
Pay
231THXIT(B)S Administrative Powers and
Proceedings
2311k2338 k. Rules and regulations,
Most Cited Cases

Labor and Employment 2310 €92726

23 1H Labor and Employment
23THXVI Agricultural Labor
23 1Hk2725 Regulatory Agencles and Officers
231Hk2726 k. In general, Most Cited Cases

The more general Fair Labor Standards Act
(FLSA) regulations promulgated by Depattment of
Labor (DOL), rather than specific regulations gov-
erning the H-2A program for American agricultural
employers to hire aliens for temporary labor, con-
trolled whether and when employers had to reimburse
employees for inbound travel and immigration ex-
penses; DOL regulation clarified “that the FLSA ap-
plies independently of the H-2A requirements and
imposes obligations on employers regarding payment
of wages” and DOL's interpretation was reasonable.
20 C.F.R. § 655.122(h)(1); 29 C.E.R. § 531.36.

12] Labor and Employment 231H €5°2324

231H Labor and Employment
23 [HXI1IT Wages and Hours
231HXI(B) Minimum Wages and Overtime
Pay
23[HXII(B)4 Operation and Effect of
Regulations
231Hk2321 Time and Mode of Payment
231Hk2324 k, Board, lodging or other
facilitles furnished. Most Cited Cases

American agricultural employer that hired aliens
for temporary labor under H-2A program had to re-
imburse its employees during the first week of work
for inbound fravel and immigration oxpenses to the
extent that such expenses lowered thelr gompensation
below the minimum wage, Falr Labor Standards Act
of 1938, § 6(a), 29 U.S,C.A, § 206(a); 20 C.F.R. §
655,122(h)(1), (p); 29 C.F.R. § 531.35,

[3] Labor and Employment 231H €+2303

231H Labor and Employment
231HX111 Wages and Hours
23 THXII(B) Minimum Wages and Ovettime
Pay
231HXIN(B)4 Operation and Effect of
Regulations
23 1Hk2303 k. Minimum wages, Most
Cited Cases

Labor and Employment 231H €72323

231H Labor and Employment
23 IHXUI Wages and Hours
23 |HXII(B) Minimum Wages and Overtime
Pay .
231HX11I(B)4 Operation and Effect of
Regulations
231Hk2321 Time and Mode of Payment
231Hk2323 k. Deductions from
wages in goneral, Most Cited Cases

Employers generally may not issue paychocks at
the minimum wage tate and then require employees
to give some of the money back, 29 US.CA, §
206(a)(1); 29 C.F.R, § 531.35.

{4] Administrative Law and Procedure 15A
CH413
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15A Administrative Law and Procedure
1SAIV Powers and Proceedings of Administrative
Agencles, Officors and Agents
1SAIV(C) Rules, Regulations, and Other Pol-
icymaking
15Ak412 Construction
15Ak413 k, Administrative construc-
tion, Most Cited Cases '

When regulations are ambiguous, a court is re-
quired to defer fo an agency's reasonable interpreta-
tlons of those regulations,

[5] Administrative Law and Procedure I1SA
€=2413

15A Administrative Law and Procedure
15A1V Powers and Proceedings of Administrative
Agencies, Officers and Agents
[SATV(C) Rules, Regulations, and Other Pol-
fcymaking
15Ak412 Construction
15Ak413 k, Administrative construc-
tion, Most Cited Cases

Deference to an agency's interpretation of a reg-
ulation is not appropriate if the agency's Interpretation
is nothing more than a convenient litigating position
or a post hoo rationalization for its actions rather than
a falr and considered judgment on the matter In ques-
tion; however, & change In an agency's interpretation
does not present a sepatate ground for disregarding the
agency's present Interpretation unless the change leads
to “unfair surprise,”

[6] Labor and Employment 231H €=2197

231H Labor and Employment
231HIV Compensation and Benefits
23 [HIV(A) In Genetal
231HK197 k. Travel. Most Cited Cases

Labor and Employment 231H €200

231H Labor and Bmployment
23 1HIV Compensation and Benefits
231HIV(A) In General
231Hk200 k. Clothing, Most Cited Cases

Labor and Employment 231H €522324

231H Labor and Employment
23 THXTTI Wages and Hours
23 1HXII(B) Minimum Wages and Ovettime
Pay
231HXTI(B)4 Operation and Effect of
Regulations
231Hk232( Time and Mode of Payment
23 1Hk2324 k, Board, lodging or other
facHlities furnished, Most Cited Cases

Lawfully admitted immigrant farmworkers stated
viable clalm under Nevada common law that Ameri-
can agrioultural employer breached employment con-
tracts by failing to adhere to terms of job order under
H-2A program that allowed employer to hire aliens
for temporary labor, where there was no separats,
written work contract and farmworkers clalmed that
they had “substantial injuries In the form of lost
wages”; purported breaches of contract stemmed not
only from FLSA violations but also refusal fo reim-
burse farmworkers for cost of their outbound travel
and for cost of gloves necessary to perform the job, 20
C.FR. § 655.122(h)(2), (p, 9).

[7] Contracts 95 €=2326

95 Contracts
95VT Actions for Breach
95k326 k. Grounds of action. Most Cited

Cases
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Under Nevada law, the plaintiff in a breach of
contract action must show (1) the existence of a valid
contract, (2) a breach by the defendant, and (3) dam-
age as a result of the breach,

(8] Labor and Employment 231H €522220(1)

231H Labor and Employment
23 | HX1H Wages and Hours
23 1 HXI(B) Minimum Wages and Overtime
Pay
23 [HXI(B)1 In General
231Hk2215 Constitutional and Statutory
Provisions
231Hk2220 Construction
231Hk2220(1) k. In general, Most
Cited Cases

Claims of lawfully admitted immigrant farm-
workers under Nevada wage-and-hour laws were
viable, where those claims were largely duplcative of
their viable claims under FLSA and thelr viable clalins
for breach of contract under Nevada law, Falr Labor
Standards Act of 1938, § 6(a), 29 U.S.C.A, § 206(a);
20 CFR, § 655.122()(1), (p); 29 C.FR, § 531.35;
West's NRSA 608,250, 608,260,

(9] Federal Courts 170B €~73733

1'70B Federal Courts
170BXVII Courts of Appeals
170BXVII(I) Scope and Extent of Review

170BXVII(K)S Walver of Hrror In Appel-

late Court
170Bk3733 k. Failure to mention or
inadequacy of treatment of error In appellate briefs,
Most Cited Cases
(Formerly 170Bk915)

Lawfully admitted immigrant Ffarmworkers
waived their right to challenge district court's tuling

that they were not entitled to recover attornsys' fees on
their claims under Nevada wage-and-hour laws for
failure to allege that they had made required demand,
where farmworkers did not include sny argument
about making a demand In their opening brief, West's
NRSA 608,140,

[10] Federal Civil Procedure 170A €677

{70A Federal Civil Procedure
170AVII Pleadings
170AVILB) Complaint
170Ak677 k. Anticipating defenses. Most
Cited Cases

Tederal Civil Procedure 170A €51752,1

{70A Federal Civil Procedure
170AXI Dismissal
170AXI(B) Invofuntary Dismissal
170AXI(B)2 Grounds in General
170Ak1752 Affirmative Defenses,
Raising by Motlon to Dismiss
170Ak1752.1 k, In general, Most
Cited Cases

Plaintiffs ordinarily need not plead on the subject
of an anticipated affirmative defonse; however, when
an affirmative defense is obvious on the face of @
complaint, & defendant can vaise that defense in a
motlon to dismiss. Fed,Rules Civ,Proc,Rule 12(b)(6),
28 US.CA.

[11] Federal Courts 1708 €523392

170B Federal Courts
170BX V1] Courts of Appeals
170BXVII(D) Presentation and Reservation in
Lower Court of Grounds of Review
170BXVII(D)! In General
170Bk3392 k. Mode and sufficiency of
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presentation in geneyal, Most Cited Cases
(Formerly 170Bk617)

Lawfully admitted immigrant farmworkers
waived issue of whether catch-all four-year statute of
limitations applied to their state constitutional claims,
where employer clearly argued to district court that
two-year statute of limitations applied, but farm-
workers metely contended that issue should not be
resolved on motion fo dismiss, Fed.Rules
Civ.Proc.Rule 12(b)(6), 28 U.S.C,A.; West's NRSA
11,190(2)(c),

[12] Federal Courts 170B €~23392

170B Federal Courts
170BXV1 Courts of Appeals
170BXVI(D) Presentation and Reservation in
Lower Court of Grounds of Review
170BXVII(D)1 In General
170Bk3392 k, Mode and sufficlency of
presentation in general. Most Cited Cases
(Formetly 170Bk617)

Complaint by lawfully admitted immigrant
farmyorkers that clearly alleged that employet's vio-
lations of Fair Labor Standards Act (FLSA) were
“deliberate, intentional, and willful,” argument before
district court that they “adequately alleged that De-
fendant's FLSA violations were willful,” and citation
to Supreme Court case disoussing the three year stat-
ute of limitations for wiflful violations was sufficient
to implicate three-year statute of limitatlons for “a
cause of action arising out of a willful violation” and
preserve issue for consideration by appellate court.
Portal-to-Portal Act of 1947, § 6(a), 29 US.C.A, §
255().

[13] Federal Civil Procedure 170A €52633,1

170A Federal Civil Procedure

[70AV1 Pleadings
170AVII(A) Pleadings in General
170Ak633 Certainty, Definiteness and Par-
ticularity
170Ak633.1 k. In general, Most Cited
Cases

At the pleading stage, a plaintiff nced not allege
willfulness with specificity, Fed,Rules Civ.Proc.Rule
9(b), 28 US.C.A,

#894 José Jorge Behar, Chicago, IL, argued the cause
and filed the briefs for the plainifffs-appetlants, With
him on the briefs were Matthew I, Piers, Chicago, 11,
and Mark R, Thierman, Reno, NV,

Brad Johnston, Yerington, NV, argued the cause for
the defendant-appellee. Gregory A, Eurich, Denver,
€O, and Joseph Neguese, Denver, CO, filed the brief
for the defendant-appelles,

Diane A, Heim, Washington, D.C., argued the cause
and filed the brief for Amicus Curlae Secretary of
Labor, in support of the plaintiffs-appollants, With her
on the briefs were M, Patricia Smith, Washington,
D.C., Jennifer 8. Brand, Washington, D,C,, and Paul
L. Frieden, Washington, D.C,

Monte B, Lake, Washington, D.C,, filed the brief for
Amicus Cutiae National Council of Agricultural Em-~
ployers, in suppott of the defendant-appellee,

Appeal from the United States District Conrt for the
District of Nevada, Robert Clive Jones, Chief District
Judge, Presiding, D.C. No.
3:11-cv-00118-RCJ-VPC,

Before: DIARMUID F, O'SCANNLAIN and MILAN
D, SMITH, JR., Circuit Judges, and JAMES K,
SINGLETON, Senlor District Judge.™
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FN* The Honorable James K, Singleton,
Senfor District Judge for the U.S, District
Court for the Distrlct of Alaska, sitting by
designation,

*895 OPINION
O'SCANNLAIN, Circuit Judge:
We are asked to decide claims of Mexican tem-
porary farmworkers under the Fair Labor Standards
Act and relevant state law,

1
A
Peri & Sons is a Nevada corporation that pro-
duces, havvests, and packages onions,™' The plain-
liffs are Victor Rivera Rivera and twenty-three other
Mexican cltizens (“the farmworkers™) admitted to the
United States to cultivate, harvest, and process onlons
on Peri & Sons' farm, Since 2004, Peri & Sons has
hired such foreign workers through the H-2A program
of the United States Department of Labor (DOL),

FN1. Because this case was dismissed upon a
motion under Federal Rule of Civil Proce-
dure 12(b)(6), we assume the fruth of factual
allegations in the operative complaint. See
Caviness v, Hortzon Cumity. Learning Cir,
Inc,, 590 F.3d 806, 812 (Sth Cir2010);
Marder v, Lopez, 450 F.3d 445, 448 (9th
Cir,2006),

American agriculiural employers may hire aliens
for temporary labor under the H-2A program if the
DOL certifies that:

(A) there are not sufficient workers who ate able,
willing, and qualified, and who will be available at
the time and place needed, to perform the labor or
services involved in the petition, and

(B) the employment of the alien in such labor or
services will not adversely affect the wages and

working conditions of wotkers in the United States
similarly employed.

8§ U.S.C, § 1188(a)(1). Before submitting an Ap-
plication for Temporary Employment Certification,
see 20 C.FR. § 655,130, an “employer nust submit a
job order,” id, § 655.121(a)(1). Job orders must com-
ply with varlous requirements relating to the terms of
employment, See, e.g., id. § 655.122, )

The farmworkers incurred expenses related to
thelr employment with Perl & Sons. Some had fo pay a
hiring ov recruftment fee of between $100 and $500 to

Peri & Sons' employees in order to be considered for

employment, All had to obtain H-2A visas from the
United States Consulate In Hermosillo, Sonora,
Mexico. Each farmworker paid the necessary fees and
covered his own lodging costs in Hermosillo, The
farmworkers also paid a fee to obtain Form 1-94 from
the United States Citizenship and Immigration Ser-
vices upon entering the country. These immigration
and travel expenses exceeded $400 for each plaintiff.
In addition, the farmworkers purchased protective
gloves, which were required for the performance of
thelr jobs, at a cost of at least $10 per week, They each
also incurred expenses of at least $100 in traveling
from Peri & Sons' farm in Nevada back to their homes
in Mexico,

The farmworkers claim that these expenses were
primatily for Perl & Sons' benefit but that the com-
pany did not propetly relmburse them,

B

The farmworkers filed thelr original complaint on
February 16, 2011, The operative complaint for this
appeal, however, Is the Second Amended Complaint
(SAC), which contalned four counts, First, the SAC
alleged that Perl & Sons violated the Fair Labor
Standards Act (FLSA), 29 U.S.C. § 201 ef seq., par-
tially because It failed to reimburse each farmworker
during his first week of employment for travel and
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immigration expenses, Second, it *896 clalmed that
Perf & Sons breached ifs employment contracts by
violating the terms of the job orders submitted to the
DOL, Third, it alleged violations of Nevada
wago-and-hour laws for fallure to pay the minimum
wage and fallure to pay wages owed under employ-
ment confracts, Fourth, It asserted violations of the
minimum wage requirement in the Nevada Constitu-
tion,

The district court dismissed the SAC with preju-
dice, It rejected the farmworkers' FLSA claims on the
ground that 29 C.F.R, § 531.35 did not treat the rele-
vant expenses as kickbacks, The district court dis-
missed the breach of contract claims because the
farmworkers did not plead specific violations of the
contracts beyond reiterating the wage claims, As to the
state law statutory and constitutional clajms, the dis-
ttlet court treated them as “redundant” and dismissed
both for the same reason it dismissed the FLSA
claims, It also applied a two-year statute of limita-
tions to the wage claims, both state and federal,
holding that those having acciued before February 16,
2009 were barred, The farmworkers timely appealed,

I
A
[1] Both the specific regulations governing the
H-2A program and the more general FLSA regula-
tions promulgated by the DOL control whether and
when employers must relmburse employees for in-
bound travel and immigration expenses, The parties
agree that Peri & Sons' relationship with the farm-
workets s subject to the H-2A regulations but dispute
whether it Is subject to the FLSA regulations,

Regulations concerning the H-2A program re-
quire employers to relmburse an employee who
“completes 50 percent of the work contract period .,
for reasonable costs incurred by the worker for
transportation and daily subsistence from the place
from which the worker has come to work for the em-

ployer .., to the place of employment.” 20 C.FR. §
655,122(h)(1). Peri & Sons argues that this regulation
only obligated it to reimburse its employees' travel
expenses after the employees had completed half of
their work rather than duting each employess’ first
week,

The FLSA, on the other hand, requires that em-
ployers reimburse certaln expenses during each em-
ployee's first week of work. See 29 CF.R, § 531,36
(applying the rule to “any such workweek™), The
farmwaorkers argue that this FLSA regulation required
Perl & Sons to relmburse them for immigration and
teavel expenses during the first week of work, Peri &
Sons argues that it is not subject to this FLSA regula-
tion because applying the FLSA regulation to H-2A
employees would, as a practical matter, make the
H-2A regulation superfluous, Pori & Sons also con-
tends that deducting travel costs would frequently
reduce a worket's first week's wages far below the
minimum wage,

We must evaluate such arguments in light of the
DOL's regulatory Interpretation, A DOL regulation
has clarified “that the FLSA applies independently of
the F-2A requirements and Imposes obligations on
employers regarding payment of wages.” 20 CFR. §
655.122(h)(1); accord id. § 655.122(p)1) (“fAn]
employer must make all deductions from the worker's
paycheck required by law.”), Before issuing its regu-
lation, the DOL had rejected many of the specific
argumeonts raised here by Peri & Sons, See Temporary
Agrleultural Employment of H-2A Aliens in the
United States, 75 Fed.Reg. 6884, 6915 (Feb. 12,

. 2010), Under Chevron, US4, Ine. v NRDC, Inc,

467 U.S. 837, 84344, 104 §,Ct, 2778, 81 L.Ed.2d 694
(1984), we *897 must defer to the DOL's interpreta-
tlon If: (1) the statutory provision is ambiguous, and
(2) the agency's interpretation is reasonable,

The FLSA certainly does not unambiguously
oxempt H2A employers from its requirements and
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related regulations, See 29 U.S.C. § 206 (requiring
“lelvery employer” to pay the minimum wage to
covered employees); /d, § 213 (providing exemptions
not relevant to Peri & Sons), Thus, the FLSA either
ungmbiguously applies the reimbursement require-
ment to H-2A employets or contains an ambiguity on
this point, Assuming without deciding that the statute
is ambiguous, the DOL's interpretation is reasonable.
Because the DOL's interpretation neither makes it
impossible to comply with both provisions not creates
surplusage,™ it Is “a permissible construction of the
statute,” Chevron, 467 U.S, at 843, 104 S.Ct, 2778,

FN2, The FLSA regulations require teim-
bursement in the first week to the extent that
the expenses reduced an employee's wages
below the minimum wage, The H-2A reg-
ulations require full reimbursement over a
longer period of time, The H-2A regulations,
therefore, are not superfluous because an
employee paid more than the minimum
wage would receive some reimbursement in
the first week and some relmbursement later,

B
[2] Because Perl & Sons is subject to the FLSA
reimbursement regulations, we must noxt decide
whether the travel and immigration expenses incurred
by the farmworkers are covered by such regulations,

[3] The FLSA requires employers to pay af least
the federal minimum wage to each employee “en-
gaged in commerce.” 29 U.8,C, § 206(a)(1). An em-~
ployer has not satisfied the minimum wage require-
ment unless the compensation is “free and clear,”
meaning the smployee has not kicked back part of the
compensation to the employer, 29 C.F.R, § 531.35,
Thus, employers generally may not fssue paychecks at
the minimum wage rate and then require employees
to give some of the money back, An employer may
charge its employees for the reasonable cost of
providing them “board, lodging, or other facilities”

because such charges are not kickbacks, meaning they
can be Included in the wage calculatlon, 29 US.C, §
203(m). Facilities “primartly for the benefit or con-
venience of the employer” do not count as “other
facilities” and are not included i the wage calcula~
tion, 29 C.F.R, § 531.3(d)(1).

To the extent deductions for ltems not qualifying
as “board, lodging, or other facilities”—such as items
ptimatily benefitting the employer—lower an em-
ployes's wages befow the minimum wage, they are
unlawful, Id, § 531,36(b), Thus, the question before us
is whether the expenses incutred by the farmworkers
primarily benefitted Peri & Sons or the farmworkers.

1
The farmworkers argue that they Incwred fravel
and immigration expenses, including fees associated
with recruitment, visas, and 1-94 forms, for the benefit
of Peri & Sons. Perl & Sonms, on the other hand,
characterizes immigration expenses as primarily for
the benefit of the employee.

The FLSA regulations provide an illustrative Hst
of facilities that are “primarily for the benefit or con-
venience of the employer™;

(i) Tools of the trade and other materfals and ser-
vices incidental to carrying on the employer's
business; (if) the cost of any construction by and for
the employet;#898 (iil) the cost of uniforms and of
their Taundering, whete the nature of the business
requires the employee to wear a uniform,

29 CFR, § 531.3(d)(2); see also id. § 531.32(c)
(listing, as a facility primarily for the benefit of the
employer, “transportation charges where such frans-
portation is an incident of and necessary to the em-
ployment (as in the case of maintenance-of-way em-
ployees of a railroad)”). Meals, however, “are always
regarded as primarily for the benefit and convenience
of the employee,” Id, § 531.32(c).
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The status of inbound travel and immigration
expenses is ambiguous under this regulatory standard.
Travel and proper immigration costs are essential for
the H-2A employment relationship to coms to fiuj-
tion, Presumably, both employsts and employees
benefit from the employment relationship, Employers
can only hire H-2A workers after demonstrating that
they are unable to satisfy their labor needs with
American workers, see 20 CFR, § 655,161(b), so an
employes's benefit is clear, Of course, foreign workers
probably would not travel to the United States for
temporary employment if employment of a simildr
quality were available closer to their homes, The em-
ployees' benefit s also clear, With such clear benefits
to bath the farmworkers and Peri & Sons, the identlty
of the primary beneficlary is ambiguous,

[41(5] When regulations are ambiguous, we are
required to defer to an agency's reasonable interpreta-
tions of those regulations, See Awuer v, Robbins, 519
U.S. 452, 461, 117 S.Ct, 905, 137 L.Bd.2d 79 (1997)
(“Because (he salary-basis tost is a oreature of the
Secretary's own regulations, his interpretation of it is,
under our jurisprudence, controlling unless plalnly
sironeous or inconsistent with the regulation.” (in-
ternal quotation marks omitted)), Deference, however,
is not appropriate if the agency's “interpretation is
nothing more than a convenient fitigating position or a
post hoc ratlonalization” for its actions rather than 4
“fair and considered judgment on the matter in ques-
tlon.” Christopher v, SmithKline Beecham Corp., ——
U8, —— 132 S.Ct, 2156, 2166, 183 L.Ed.2d 183
(2012) (internal quotation marks and citations omit-
ted), A change in an agency's interpretation does not
present a ‘“separate ground for disregarding the
[agency's] present interpretation” unless the change
leads to “unfair surprise,” Long Island Care at Home,
Ltd. v, Coke, 551 U,8, 158, 170-71, 127 8.C¢, 2339,
168 1L.Ed.2d 54 (2007),

The DOL has expressly addressed the status of

inbound travel expenses, Section 655,122(p) explains
that an F=2A employer who is “subject fo the FLSA
may not make deductions that would violate the
FLSA 20 C.ER, § 655.122(p)(1), In a section in-
terpreting § 655,122(p) and the FLSA regulations, a
regulatory preamble provides that “an H~2A employer
covered by the FLSA is responsible for paylng in-
bound transportation costs in the first workweek of
employment to the extent that shifting such costs to
employees (sither directly or fndirectly) would effec-
tively bring their wages below the FLSA minimum
wage.” 75 Fed.Reg. at 6915,

With regard to Immigration and recruitment ex~
penses,™ the preamble Incorporated by reference the
analysls from a previous field assistance bulletin, 74,
(*Because of the similar statutory requirements and
similar structure of the H-2A and H-2B *899 pro-
grams, the same FLSA analysls applies to the H-2A
program as was set forth in the Field Assistance Bul-
letin [2009-2 (Aug. 21, 2009) ].”) That analysis
stated: “[TTravel and immigration-related costs nec-
essary for workers hired under the H-2B program are
for tho primary benefit of thelr employers, and the
employers therefore must reimburse the employees for
those costs In the first workweek if the costs reduce
the employees' wages below the minimum wage.”
U.S, Dep't of Labor Wage and Hour Div,, Fleld As-
sistance Bulletin 2009-2, 9 (Aug. 21, 2009), available
af hp:/ www. dol. gov/ whd/ Fleld Bulle-
tins/Field AssistanceBulletin2009_2,pdf. 1t also stated
that “under both the visa program regulations and the
FLSA, we believe that employers are responsible for
paying the fees of any reciulters they retain to recruit
foreign workers and provide access to the job oppor-
tunity,” Id. at 12.

FN3, This analysis does not apply to passport
fees, See 20 C.F.R, § 655.135(}). The farm-
workers, however, have voluntarily dis-
missed their claim for reimbursement of
passport fees,
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2

In the face of regulatory ambiguity, the DOL's
determination that inbound travel and immigration
expenses primarily benefit H-2A employers was
reasonable, There is no reason to think thal the DOL's
determination was not a product of its considered
judgment, Although the DOL briefly changed its in-
terpretation at one point in 2008, there Is no indication
that the change caused any unfair surprise for Peri &
Sons,"™ Therefore, we defer to the DOL's Interpreta-
tion. The district court eired in ruling that Perf & Sons
was not required to reimburse its smployees during the
first week of work for inbound travel and immigration
expenses (o the extent that such expenses lowered
their compensation below the minimum wage,

FN4, The withdrawal of the brief-lived 2008
interpretation expressly stated that the 2008
“interpretation may not be relied upon as a
statement of agency policy.” Withdrawal of
Interpretation of the Fair Labor Standards
Act Concerning Relocation Expenses In-
cured by H-2A and H-2B Workers, 74
Fed.Reg. 13,261, 13,262 (Mar. 26, 2009).

m

[6] The farmworkers also arguc that, under the
common law of Nevada, Perl & Sons breached thelr
employment contracts by failing to adhets to the terms
of the job order. The purported breaches of contract
stemmed from not only the FLSA violations discussed
above but also the refusal to relmburse the farm-
workers for the cost of their outbound fravel and for
the cost of gloves necessary to perform the job. The
district court dismissed this claim on the ground that
the SAC did not plead the breach with sufficient
specificity.

The Federal Rules of Civil Procedure require
federal plaintiffs to include “a short and plain state-
ment of the claitm showing that the pleader s entitléd

to relief.” Fed.R.Civ.P, 8(a)(2). Rule 8(a) “generally
requires only a plausible ‘short and plaln’ statement of
the plaintiffs claim, not an exposition of his legal
argumont,” Skinner v. Switzer, — U.8. ——, 131
S.Ch 1289, 1296, 179 L.Ed.2d 233 (2011), Such a
statement must give the defendant “fair notice of the
basis for [the plaintiffs] claims.” Swierkiewicz v.
Sorema N.d.,, 534 U.8, 506, 514, 122 8.Ct, 992, 152
L.Ed.2d 1 (2002),

{7] Under Novada law, “the plaintiff In a breach
of contract action [must] show (1) the existence of a
valid coniract, (2) a breach by the defendant, and (3)
damage as a result of the breach.” Sainiv. Int'l Game
Tech, 434 F.Supp2d 913, 919-20 (D.Nev.2006)
(citing Richardson v, Jones, 1 Nev. 405, 408 (1865)).
The farmworkers' complaint explained the contracts
and damages at issue, It asserted that the underlying
contracts were the job “ordets desoribed In Paragtaphs
12 to 14 of this *900 Complaint.” Such is a plausible
claim because “[i]n the absence of a separate, written
work confract entered into befween the employer and
the worker, the required terms of the job order and the
certified Application for Temporaty Employment
Certification will be the work contract.” 20 CF.R, §
655.122(q). The SAC also claimed that the farm-
workers had “substantin! injuries in the form of fost
wages,”

The SAC alleged breaches by Perl & Sons, Em-
ployment contracts between H-2A employers and
omployees must “[a]t a minimum .., contain alt of the
provisions required by this section.” /d. § 655.122(q).
Such mandatory terms include provisions prohibiting
H-2A employers from “mak{ing} deductions that
would violate the FLSA,” 7d, § 655,122(p), and re-
quiring B-2A employers to “provide or pay for the
wotket's transportation and daily subsistence from the
place of employment to the place from which the
worker ... departed to work for the employer,” /d. §
655.122(1)(2). In Hght of these terms of the contract,
the factual allegations incorporated into the breach of
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contract claim plausibly state a claim,

The district court erred in concluding that the
farmworkers had not pled thelr breach of contract
claims with suffictent specificity. Such allegations
were sufficient to give Peri & Sons falr notice and to
make the farmworkers' breach of contract claims
plausible,™s

FNS, Contrary to Peri & Sons' assertion, the
farmworkers did not waive their recruiting
fees argument by failing to raise it below,
The Plaintiffs' Memorandum of Points and
Authorities In Opposition to Defendant's
Motion to Dismiss alleged that some of the
farmworkers had been required to pay re-
cruiting fees and argued that relmbursement
of such fees was required by law,

v
The farmworkers asserted claims under Nevada
wage-and-hour laws that are largely duplicative of
their claims under the FLSA and their clalms for
breach of contract.

A

[8] In clalins under Nevada Revised Statutes §§
608,250 and 608,260, as well as the Nevada Consti-
tution, the farmworkers allege that Peri & Sons falled
to pay the Nevada minfmum wage under the same
kickbacl theory on which they relied for their FLSA
claims. The district court dismissed these claims on
the same grounds that it dismissed the FLSA claims,
reasoning that the Nevada Supreme Court would fol-
low federal precedent on this issue, We agres with the
district court that the Nevada Supreme Court would
probably interpret Nevada law to follow federal law
on this issue, Cf. Nev.Rev.Stat. § 608.250 (dirccting
the Labor Commissioner fo set the minimum wage
%in accordance with federal law™); Nev, Admin, Code
§ 608,160(2)(a) (prohibiting an employer from “de-
duct[lng] any amount from the wages due an em-

ployee unless .., [{]he employer has a 1'easoxlaﬁle basis
to believe that tho employee is responsible for the
amount being deducted”),

Peri & Sons claims that the Nevada courts would
not interpret state law to follow federal Jaw on this
issue, The cases on which Peri & Sons relies, howev-
er, merely indicate that the Nevada courts do not in-
terpret state law in accovdance with federal law when
the relevant statutes contaln materially different lan-
guage, In Boucher v. Shaw, 124 Nev, 1164, 196 P.3d
959, 963 n, 27 (2008), the Nevada Supreme Court
refused to adopt a test used in the federal courts to
determine whethe an indlvidual Is an “employer.”
The court so *901 ruled because the Nevada statute
defining “employer” did not Inciude any language
indicating that officers of corporate employers were
included. See id. The relevant fedoral statute, on the
other hand, defined “employer” to include “any person
acting directly ot indirectly in the interest of an em-
ployer in relation fo an employes” 29 US.C. §
203(d).

"In Dancerv. Golden Coin, Ltd,, 124 Nev, 28, 176
P.3d 271, 274 (2008), the court interpreted Nevada
law to exclude tips from the calculation of an em-
ployes's mintmum wage even though federal law
permitted the Inclusion of tips. Agaln, the state and
federal statutes used significantly different language.
Compare 29 U,8.C, § 203(n)(2) (including tips in the
definition of wages), with Nev.Rev.Stat, §
608.160(1)(b) (making it unlawful to count “any tips
or gratuitios bestowed upon the employees™ in a cal-
culation of the minimum wage), In this case, on the
other hand, the relevant state law Is not textually in-
consistent with foderal law, Compare 29 US.C, §
206(a) (“Every employer shall pay to each of his em-
ployees ... wages at the following rates...."”), with
Nev.Rev,Stat. § 608.250(1) (“[T]he Labor Commis-
sioner shall, in accordance with federal law, establish
by regulation the minimum wage which may be paid
to employees in private employment within the
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State.").

Because we disagree with the district court's in-
terpretation of federal law, its dismissal of these state
law claims cannot stand,

B

In clalms under Nevada Revised Statutes §§
608,040 and 608,050, the farmworkers allege that Peri
& Sons failed to pay wages due under their employ-
ment confracts, The success of these claims depends
upon the success of the contract claims discussed
above, Because we conclude that the farmworkers
adequately pled their claims for breach of contract, we
also conclude that the district court should not have
dismissed thelr state law causes of action for wages
due under those contracts,

[91 The district court, however, dismissed the
farmworkers' claims under § 608.140 for a different
reason. Section 608,140 only permits a plaintiff to
recover attorneys' fees when the plaintlff establishes
“that a demand has been made, in writing, at least 5
days before suit was brought, for a sum not to exceed
the amount” recovered, Nev,Rev.Stat, § 608.140,
Because the farmworkers failed to allege that they had
made such a demand, the district court dismissed their
claim under § 608,140, The farmworkers did not in-
clude any argument about making a demand in their
opening brlef. As a result, they walved their right to
challenge the district court's ruling on this issue, See
Leer v, Murphy, 844 F.2d 628, 634 (9th Cir,1988);
Miller v, Fairehild Indus., Ine., 797 F.2d 727, 738 (9th
Cir.1986), The distriet court properly dismissed the
farmworkers' § 608,140 claim,

\%

The district comt dismissed all of the farmwork-
ers' wage-and-hour claims to the extent that they ac-
ctued befors February 16, 2009, applying a two-year
statute of limitations,"™ The farmworkers first argue
that the district court should not have *902 addvessed

statute of limitations issues on a motion to dismiss
because plaintiffs are not required to counter affiima-
tive defenses in their complaints, They also assert that
their state constitutional claims are subject to a
four-year statute of Hmitations, and that their FLSA
claims are subject to a throe-year statute of limita-
tions, M7 Peri & Sons contends that it was proper for
the district court to consider statutes of lmitations
issues, that the farmworkers waived arguments about
longer periods of limitations, and that we, cven if we
choose to consider such arguments, should reject
them,

FN6, The farmwotlcers interpret the distvict
court's otder as applylng a two-year statute
of Hmitations to their breach of contract
claims as well, It is not entirely clear whether
the district court did so, but to the extent it
did, it was in error, Nevada law provides a
six-year statute of limitations for breach of
contract claims.  Nev.Rev.Statf. §
11.£90(1)(b).

FN7, The farmworlers have not challenged
the district cowmrt's application of 4 two-year
statute of limitations to their claims under
Nevada statutes. Accordingly, we do not
disturb the district court's ruling on that issue.

A

[10] The farmworkers are correct to note that
plaintiffs ordinarily need not “plead on the subject of
an anticipated affirmative defense,” Unifed States v.
MeGee, 993 F,2d 184, 187 (9th Cir.1993). When an
affirmative defense is obvious on the face of a com-
plain, however, a defendant can raise that defense ina
motion to dismiss, See Cedars—Sinai Med. Cir. v,
Shalala, 177 B,3d 1126, 1128-29 (9th Cir,1999) (cit-
ing 5B Charles Alan Wright & Arthwr R, Miller,
Fedeval Practice and Procedure; Civil § 1357 (3d ed,
1998) (“A complaint showing that the governing
statute of [hmitations has run on the plaintiffs claim for
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veltef is the most common situation in which the af-
firmative defense appears on the face of the pleading
and provides a basis for a motlon to dismiss under
Rule [2(b)(6)....")), In this case, the statute of limita-
tlons issues are apparent on the face of the complaint,
The district court, thercfore, was correct to address
them,

B

[11] With regard to their state constitutional
claims, the farmworkers assert that the district court
erred in failing to apply a catch-all four-year statute of
limitations, See Nev,Rev.Stat, § 11.190(2)(c) (re-
quiring “[a]n action upon a ... liability not founded
upon an instrument in writing” to be brought within
four years). Pert & Sons argues that the farmworkers
cannot present this argument for the first time on
appeal, In response, the farmworkers suggest that they
did not have an opportunity to raise the argument
below because the distriot court acted swa sponte in
applying a fwo-year statute of limitations to their
state constitutional claims,

The district court, however, did not act sua sponfe
on this issue, Peri & Sons clearly argued to the district
court that the two-year statute of limitations applies
to the farmworkers' state constltutlonal claims. Instead
of arguing in favor of a four-year statute of limitations,
the farmworkers merely contended that the issue
should not be resolved on a motion to dismiss, a con-
tentlon we have already rejected, The farmworkers'
failure to ralse the argument below constitutes a
waiver, See Costanich v. Dep'l of Soc, & Health
Servs., 627 B.3d 1101, 1110 (9¢th Cir2010). The dis-
trict court properly dismissed the state constitutional
claims to the extent they accrued more than two years
before the farmworkers filed suit,

C
[12] With regard to the FLSA claims, the SAC
clearly alleged that Peri & Sons' violations were “de-
liberate, intentional, and willful,” The farmworkets

argue that this allegation was sufficlent to implicate
%903 the three-year statute of limitations in 29 U.5,C,
§ 255(x) for “u cause of action arising ont of a willful
violation,” Perl & Sons contends that the farmworkers
walved this argument by failing to raise it before the
district court. See Cosianlch, 627 F3d at 1110, The
farmworlkers, however, argued before the district court
that they “adequately alleged that Defendant's FLSA
violations were willful” and cited a Supreme Court
case discussing the threeyenr statute of limitations for
willful violations., See MecLaughlin v, Richland Shoe
Co., 486 U.S. 128, 135, 108 8,Ct. 1677, 100 L.Ed.2d
115 (1988) (“Ordinary viclations of the FLSA are
subject to the general 2— year statute of limitations,
To obtain the benefit of the 3-year exception, the
Secretary must prove that the employet's conduct was
willful,,.”),

While the farmworkers' argument could have
been clearey, it ought to be read In light of the con-
tention by Peri & Sons to which they were responding,
In front of the district court, Perl & Sons acknowl-
edged that willful violatlons were subject to a
thres-year statute of Himitations but argued that there
was no “factual basis” for finding the purpotted vio-
lations to be willful, Given the apparent source of the
disagreement botween the parties on the statute of
limitations question, it was reasonable for the farm-
workers to focus on the contosted issue rather than the
conceded one in their submission to the district coutt,
On these facts, the farmworkers' submission was suf-
ficient to raise the issue before the district court, It was
not wajved,

[13] On appeal, Peri & Sons continues to argue
that there Is no factual basis for applying the
three-year statute of limitations because any violation
could not have been willful when the federal courts
have disagreed with each other aver the legality of
such actions, The opinion on which Peri & Sons relies,
Gaxiola v. Willianis Seqfood of Arapahoe, Inc., 776
F.Supp.2d 117, 128 (B,D.N,C.2011), however, arose
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on summary judgment, not a motion to dismiss, 7d, at
120, At the pleading stage, a plaintiff need not allege
willfulness with specificity, See FedR.Civ.P. 9(b)
(“Malice, Intent, knowledge, and other conditions of a
person's mind may be alleged generally."), We con-
clude that the fannworkers sufficlently alleged will-
fulness and that the distrlet court erred in applying a
two-year statute of limitations at this stage,

Vi

For the foregoing reasons, we reverse the district
court's dismissal of the farmworkers' FLSA claims to
the extent that they accrued within three years of fil-
ing, reverse its dismissal of their breach of contract
claims, affirm its dismissal of thelr claims under §
608,140, and reverse its dismissal of their other state
statutory and constitutional claims to the extent that
they accrued within two years of filing,™* We remand
for proceedings not inconsistent with this opinion,

FN8. Becaust of their success on this appeal,
we award costs to the plaintiffs-appellants,

AFFIRMED IN PART, REVERSED IN
PART, AND REMANDED

C.A9 (Nev.),2013,

Rivera v, Peri & Sons Fatins, Inc,

735 F.3d 892, 164 Lab.Cas, P 36,179, 21 Wage &
Hour Cas.2d (BNA) 894, 13 Cal, Daily Op. Setv,
12,432, 2013 Dally Journal D.A.R. 15,017
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c

United States District Court,
D, Nevada.
Nicole McDONAGH, et al,, Plaintiff(s),
\Z
HARRAH'S LAS VEGAS, INC,, st al., Defendant(s),

No. 2:13~CV-1744 JCM (CWH).
Signed June 17, 2014,

David R, Markham, Janine R. Menhennet, The
Markham Law Firm, San Diego, CA, Joshua D, Buck,
Mark R. Thierman, Thierman Law Firm, Reno, NV,
for Plaintiff(s).

Rick D. Roskelley, Wendy M., Keincek, Littler Men-
delson, PC, Las Vegas, NV, for Defendant(s),

ORDER
JAMES C. MAHAN, District Judge.

*1 Presently befors the court is a motion to dis-
miss filed by defendants Harrah's Las Vegas, Inc, and
Harrah's Entertalnment, LLC, (Doc. # 21). Plaintiffs
Nicole McDonagh and David Grucello filed a re-
sponse in opposition (doc, # 23), and defendants filed
a reply (doce, #28),

Also before the court is plaintiffs' motion for
circulation of notice of a pending FLSA 29 U.S.C, §
216(b) collective action, (Doc, # 26), Defendants filed
a response in opposition (doc. # 33}, and plainfiffs
filed a reply (doc, # 38).

L Background

. In this case, plaintiffs assert claims on behalf of
themselves and a proposed class consisting of all

dual-rate supervisors and hourly employees stployed

by the defendants,

Plaintiffs filed the instant lawsuit alleging several
causes of actlon; (1) violation of the Fair Labor
Standards Act (“FLSA™), (2) breach of ¢mployment
contract and NRS 608.040, (3) violations of NRS
608,016, 608,030, and 608.140, (4) failure to pay
minimum wage in violation of the Nevada constitu-
tion, (5) failure to pay overtime wages in violation of
NRS 6,08.140 and 608,018, and (6) failure to timely
pay all wages due and owing upon termination pur-
suant to NRS 608,140 and 608,020—.050,

Plaintiffs allege that houtly employses and du-
al-shift supervisors were required to atrive at work ten
to fifteen minutes before theiv shifts began In order to
attend management-conducted moetings referred to as
“buzz sessions,” (Doc, # 20 at p. 3), Plaintiffs further
allege that these hourly employees and dual-shift
supervisors were not paid for the time they spent at
these “buzz sessions.” (Doc, # 20 at p. 3),

Plaintiffs argue that the suit is a continuation of
Daprizio v, Harrah's  Las  Vegas  Inc,
2:10-cy—00604-GMN, 2013 WI, 5328386 (D.Nev

2013) which was filed in April of 2010, (Doc. #23 at

. 4). Daprizio attempted to argue similar claims on
behalf of g class of plaintiffs, (Doc. # 23 at p. 4),
However no class certification was ever requested,
(Doc, #21 atp, 17). Daprizio was dismissed as a result
of her fallure to disclose the litigation on her bank-
tuptey schedule which legally estopped her from
pursuing the claim, (Doc, # 23 at p. 4),

11, Defendants' Mofion to Dismiss
A, Legal Standard

A court may dismiss a plaintiffs complaint for
“failure to state a claim upon which relief can be
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granted.” Fed.R.Civ.P. 12(b}(6). A properly pled
complaint must provide “[a] short and plain statement
of the claim showing that the pleader Is entitled to
rellef,” Fed,R.Civ.P. 8(a)(2); Bell Atlantic Corp. .
Twombly, 550 U.S, 544, 555 (2007), While Rule 8
does not require detalled factual allegations, it de-
mands “more than labels and conclusions” ot a “for-
mulaic recitation of the elements of a cause of action.”
Asheraft v Igbal, 556 U.S. 662, 678 (2009) (citation
omitted), “Factual allegations must be enough to rise
above the speculative level.” Tywombly, 550 U.S. at
555, Thus, to survive 4 motion to dismiss, a complaint
must contain sufficient factual matter to “state a claim
to relief that is plausiblo on its face.” Jgbal, 556 U.S.
at 678 (citation omitted),

%2 In Igbal, the Supreme Court clarvified the
two-step approach district courts are fo apply when
considering motions to dismiss, First, the court must
accept as true all well-pled factual allegations in the
complaint; however, legal conclusions are not entitled
to the assumption of truth, Id. Mere recitals of the
elements of a cause of action, supported only by con-
clusory statements, do not suffice. Jd, Second, the
court must consider whether the factual allegations in
the complaint allege a plausible clatin for relief, Jd, at
679. A claim is faclally plausible when the plaintiff's
complaint alleges facts that allow the court to draw a
reasonable inference that the defendant is liable for the
alleged misconduct, Id. at 678,

© Where the complaint does not permit the coutt to
infer more than the mere possibility of misconduct, the
complaint has “alleged—but not shown—that the
pleader is entitled to rellef” Id, (Internal quotations
omitted), When the allegations in a complaint have not
crossed the line from conceivable to plausible, plain-
tiff's claim must be dismissed. Twombly, 550 U.S. at
570.

B, Discussion

1, Tolling

Plaintiffs allege that for purposes of the statute of
limitations, the action should be treated as if it was
commenced on April 27, 2010, by the filing of
Daprizio v, Harrah's Las Vegas, Ine, In the District of
Nevada, Plaintiffs' cite to American Pipe in reasoning
that the statute of limitations should be tolled, Amer-
ican Pipe & Const, Co, v. Utah, 414 U.8, 538 (1974),
Defendants contend that American Pipe does not re-
Iate to this case and cite to the Ninth Circuit's opinion
in Robbin v, Flwor Corp. which distinguished Amer-
fean Pipe In cases In which class certification has been
denied and a new member of the class attempts to
re-litigate class certification, 835 F.2d 213, 214 (9th
Cir.1987), Plaintiffs respond by referencing another
Ninth Cireuit opinion in which the court granted foll-
ing in a class action that had previously been properly
certified in a prior case, Cathalic Soe. Serv., Inc, v,
LN.S, 232 F,3d 1139, 1 140 (9th Cir.2000) (en bane).
In Catholic Social Services, the earlier action had been
dismissed due to concerns beyond the merits of the
clatms or class. /d,

American Pipe allows for the tolling of the statute
of limitations for “all asserted members of the class
who would have been parties had the suit been per-
mitted to continue,” 414 U,S, at 554, Once the slatute
of limitations has been tolled, it remains tolled for all
members of the class until class certification is denied,
Crown, Cork & Seal Co. v. Parker, 462 U.S, 345, 353
(1983).

Plaintiffs in the present case were members of the
proposed Daprizio class. Therefore the question is
whether the asserted class In the present action can
also qualify undor American Pipe.

In order to determine whether American Pipe ve-
lates to the current action, a review of the prior action
in Daprizio 1s needed. Daprizio was filed in April
2010, and attempted to bring a class action relating to
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the same or similar facts as in the present case,
Daprizio v, Harrah's Las  Vegas, Inc,
2:10-CV-00604-GMN, 2013 WL 5328386 (D.Nev,
Sept, 20, 2013), A scheduling order was entered in
March, 2012, which provided a deadline of May 31,
2012, to add parties or amend pleadings, /d, The
scheduling order also placed a deadline of September
28, 2012, for plaintiffs to file a motion for conditional
certification or a motion to certify class, Id. Daprizio
failed to ever file 8 motion for conditlonal cettification
or to certify class, /¢ Tn November 2012, Harrah's
filed a motion for swmmary judgment which was
granted on September, 20, 2013, for estoppel reasons
arising out of an unrelated bankroptey proceeding
Daprizio was involved in, Id,

*3 The parties are correct that neither Robbin nor
Catholic Soclal Services are directly on point about
whether American Pipe tolling applies in the present
case, Unlike Robbin, class certification was not denied
in the prior action and was never actually requested;
and untike Catholic Social Services, class certification
was not granted in the prior action, because-again-it
was never requested. Plaintiffs correctly point out that
the matter of class certification on its merits has not
been heard, However, after the deadline for filing a
class-certification motion passed In Daprizio, plain-
tiffs In the present action were on notice that their
claim was not being litigated, and that the proposed
class that they purported to be a part of was not going
to be certified,

Agcordingly, the court finds that dAmeriean Pipe
tolling is appropriate for plaintiffs between April 27,
2010, and September 28, 2012, the perlod during
which Daprizio was pending, The statute of limita-
tions then continued fo 1un for plaintiffs from Sep-
tember 29, 2012, until September 23, 2013, the date
the present action was filed,

2, Second Cause of Action-Failure to Plead Facts
Defendants contend that plaintiffs’ second cause
of action should be dismissed for failure to plead a

contract, (Doc. # 2! at p. 7). Defendants argue that
because plaintiffs have not pled the specifics of an
employment contract for either the named individuals
or for any members of the alleged class, the plaintiffs
have not met the standards of Rule § pleading, (Doc. #
21 atp, B),

As both parties point out, the elements of a claim
for breach of contract ave: (1) the existence of a con-
tract, (2) breach of that contract, and (3) damage as a
result of the breach,

In a motion to dismiss, a court accepts as frue all
well pled facts contained in the complaint. Jgbal, 556
.S, at 678, In the amended complaint plaintiffs have
pled that they were employed by defendants, (Doc. #
20 at p, 4-6), The coutt finds that plaintiffs, having
pled that they were employees, is sufficient to infer the
existence of an employment contract,

Alternatively defendants argue that violations of
NRS 608.040 must be dismissed because plaintiffs
have not pled that the “30 days of pay” (due for em-
ployees not paid after resigning, quitting, or being
discharged) was contracted for. (Doc., #21 atp, 9-10),
However, the penalty under NRS 608,040 is a statu-
tory penalty and is not required as part of an em-
ployment contract for plaintiffs to allege a violation,

Defendants’ motion to dismiss will therefore be
denled as to the second cause of uction,

3, Third, Fifth, and Sixth Causes of Action—Private
Right of Action

Defendants argue that plalntiffs' thivd, fifth, and
stxth causes of action must be dismissed because no
private right of action was created by the statutes at
issue in this case, (Doc. #21 at p. 10),

The current landscape regarding whether chapter
608 of tho NRS creates private rights of action s an-
ything but clear, However, this court has previously
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held that no private right of action exists to enforce
labor statutes arising from NRS §§ 608.010 et. seq,
and 608.020 et, seq. Dannenbring v. Wynn Las Vegas,
LLC, 907 F.Supp.2d 1214, 1219 (D.Nev.2013); see
also  Descutner v,  Newmont USA  Ltd,
3113-0v—00371-RCI-VPC, 2012 WL 5387703, *2
(D.Nev.2012) (finding no private right of action under
NRS 608.018); Lucatelli v. Texas De Brazil (Las Ve-
gas) Corp,, 2:11—-¢v-01829-RCJ, 2012 WL 1681394,
¥3 (D.Nev.2012) (dismissing plaintiff's claims under
NRS 608.018, 608,020, and 608,040, for overtime
pay, payment at time of discharge, and penalty for
failure to pay at time of discharge, respectively, and
finding that the violations of Nevada labor statutes
could not be asserted as private rights of action), The
current tide of common law appears to show thaf NRS
608,140 “does not imply a private remedy to enforce
labor statutes, which impose external standards for

wages and hours,” but only provides private rights of

action for contractual claiins, Descutner v, Newmont
USA Ltd, 3:12—cv—00371-RCJ-VPC, 2012 WL
5387703, %2 (D,Nev,2012),

#4 Notably, NRS 608,180 charges the labor
commissionet  with  enforcement of NRS
608.,005-608.,195, which this court finds persuasive to
imply that no private vights of action exist for the
included statutes,

Therefore, the court will grant defendants’ motion
to dismiss regarding the third, fifth, and sixth causes of
actlon,

4, Fourth Cause of Action—Statute of Limitations
Defendants arguo that plaintiffs ave not entitled to
a six-year statute of limitations for failure to pay
minimum wage, (Doc, # 21 at p, 12), Plaintiffs argue
that Nevada's constitutional creation of a private right
of action, which does not set forth a statute of limita-
tions, implies a six-year statute of limitations as pro-
vided by NRS [1,190(1)(b). (Doc. # 23 at p. 22).
Defendants cite to NRS 608,260, which establishes a
two-year statute of limitations for collection of un-

paid minimum wage. (Doe, #21at p. 13),

While article 15, section 16 of the Nevada con-
stitution does create a hew two-tiered minimum wage
In the state, the section is silent on whether it changes
the two-year statute of limitations in the Nevada
Revised Statutes, Therefore the court finds that the
constitutional provision was not intended to change
this two-year statute of imitations,

Accordingly, plaintiffs are only entitled to a
two-year statute of limitations for the fowth cause of
aotion, failure to pay minimum wage in violation of
the Nevada constitution,

5. Extent of the Proposed Class

Defendants request that the court dismiss class
allegations that extend beyond the dealers and du-
al-rate supervisors at Harrah's Las Vegas, for failure to
state a claim upon which relief can be granted, (Doc. #
21 atp. 13).

Plaintiffs have adequately pled that hourly shift
employees were subject to the same policies and
practices as the hourly shift dealers, Plaintiffs have
met the requivements under Rule 8 regarding the al-
leged class.

Therefore, defendants' motion to dismiss claims

extending beyond dealers and dual-vate supervisors -

will be denied.

111, Plaintiffs' Wotlon for Collective Action Certi-
fieation

A, Logal Standard

The Falr Labor Standards Act (“FLSA”™) was
created to provide a uniform natlonal policy of guar-
anteelng compensation for all work or employment
covered by the act. Burrentine v. Arkansas—DBest
Frelght Sys. Inc, 450 U.S, 728, 741 (1981). The
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FLSA grants individual employees broad access to the
courts and permits an actlon to recover minimum
wages, overtime compensation, liquidated damages,
or injunctive relief, Id, at 740, Under the FLSA, an
employee may initlate a collective action on behalf of
himself or herself and other similarly situated people,
29 U.S.C, § 216(b). Court-supervised notice of pen-
dency of § 216(b) actlons “serves the legitimate goal
of avoiding a multiplicity of duplicative suits and
setting cutoff dates to expedite disposition of the ac-
tion.” Hoffinan—La Roche, Ine, v, Sperling, 493 U.S,
165, 172 (1989),

1. “Fairly Lenient" Standard Requiring Substantial
Allegations, Based In Fact and Personal Knowledge,
of a Single Policy or Plan

5 There is a two-tiered approach to certifylng a
collective class action under the FLSA, The first tier is
the “notice stage” in which the standard is “faitly
lenient” and “typlcally resuits in conditional class
certification,” Leuthold v, Destination America, Inc,
224 FR.D, 462, 466 (N.D,Cal,2004). In the notice
stage, the “essential question is whether smployees are

sufficlently similarly situated, that notice should be -

sent to prospective plaintifffs).” Small v, Univ, Med,
Cir, of S. Nev.,, 2013 W1, 3043454, at ¥1 (D.Nev.2013)
(internal quotations omitted), This “falrly lenient”
standard is used because, at the initial stage of a col-
lective action, the court has only minimal evidence to
make its determination as to class member certifica-
tion, Fefrow-Fix v. Harrah's Entertalnment, Inc,
2:10-cv—00560-RLH-PAL, 201 | WL 6938594, at *3
(DNev.2011),

However, “unsupported assettions of widespread
violations are insufficient.” Small, 2013 WL
3043454, at *1; see also Allerton v, Sprimt Nextel
Corp., 2:09-cv-01325-RLI-GWF, 2009 U.S, Dist,
LEXIS 132454, at *27 (D.Nev.2009) (holding that
“I'mlere allegations will not suffice [to meet plaintiffs
burden]; some factual evidence is necessary” and that
affidavits in support of the motion to circulate must
“be based on the affiant's personal knowledge™); Silva

W Gordon Gaming Comp.,
2:06—cy-00696—-JCM—PAL, 2006 WL 3542716, at
¥3-4 (DNev.2006) (declarations based on “infor-
mation and belief” are not sufficient to meet a plain-
tiff's burden on a motion to clrculate notice under the
FSLA).

Therefore, although the standard is low, the mo-
tion must “provide substantial allegations, supported
by declarations or discovery, that the putative class
members were together the victims of a single deci-
sion, policy, or plan.”  Swmall, 2013 WL 3043454 at *
1, Plaintiffs must show “a factual nexus which binds
the named plalntiffs and the potential class members
together as victims of a particular alleged policy or
practice,” and “plaintiffs cannot proceed [ ] if the
action relates to other specific cireumstances personal
to the plaintiff rather than any generally applicable
policy or practice.” Bonifla v. Las Vegas Cigar Co,, 61
F.Supp.2d 1129, n, 6 (D.Nev.1999).

2, Geographic Scope of Certification

The court will limit the geographic scope of an
FLSA notice where the plaintiffs fail to provide suf-
ficlent supporting affidavits or other evidence of sim-
ilar violations outside the geographic location in
which the plaintiffs were employed. See Davis v
Westgate Planet Holbwood Las Vegas, LLC,
2:08-cv-07722-RCJ-PAL, 2009 WL 102735, at
#12-14 (D.Nev.2009) (denying request to circulate
nationwide notice when plaintiff's proof is limited to
specific employees at specific location),

B, Discussion

Plaintiffs' motion seeks to clrculate notice of a
collective nction under the FLSA, Defendants oppose
this motion on several grounds, For clarity, the court
will address plaintiffs' request first, followed by de-
fendants' arguments,

1, Suffictently Similarly Situated
*6 Plaintiffs have made “substantial allegations”
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supported by the evidence that defendants had a
company-wide policy of mandatory “buzz-sessions”
which employees attended off the clock. (Doc, # 26),
The lenient standard for conditional class certification
has been met for potential plaintiffs who were required
to attend these “buzz-sessions,”

Defendants argue that plaintiffs have not pro-
vided evidence for the additional claims of “rounding”
and of the additional off-the-clock training for du-
al-rate supervisors, (Doc, # 33 at p. 7-8). The comt
agrees and will not allow conditlonal certification of
the collective action on those claims.

2. Written Consent

Defendants argue that because plalntiffs have not
filed written consent to sue with the coutt, the olaim
should be dismissed without prejudice, and the motion
for conditional cettification should be denied. (Do, #
33 atp. 5).

Plaintiffs have subsequently filed their consents
to sue with their reply In support of motlon to circu-
late. (Doc. # 38 at exhibits 1-2), The court agrees with
plaintiffs that this was a defect that has been cured.

3. Time Barred

Defendants argue that plaintiffs are thme barred
because the alleged practice of “pre-shift ‘buzz’
meetings” ended in 2010, and that the statute of limi-
tations for FLSA clalins is three years. (Doc. # 33 atp.
5-6), Defendants rely on the declaration of Harrah's
Las Vegas, LLC's vice president of table games for its
assettion, Plaintiffs have provided evidence in the
form of declarations stating that they have been em-
ployed at Harrah's Las Voegas for a number of years,
some of which were after 2010, and they were re-
quired to attend the alleged meetings every day before
clocking in. (Doc, # 26 at exhibits 4-35),

Plaintiffs therefore have provided the minimal
evidence needed for a court to allow notice to be cir-

culated, as the evidence shows that claims may exist
that are not time barred,

4, Equitable Tolling of Statute of Limitations
Plaintiffs have requested that the statute of limi-

tations be tolled while the motion for conditional .

collective action cettification is being considered.

The Ninth Clreuit has made it cleav that equitable
tolling applies when either (1) “plaintiffs were pre-
vented from asserting their claims by some kind of
wrongful conduct on the part of the defendant,” or (2)
where “extraordinary circumstances beyond [the]
plaintiffs' control made it impossible to file the claims
on time.” Alvarez—Machain v. United States, 107 ¥.3d
696, 701 (9th Cir,1996). In this action, there is no
suggestion that potential plainttffs have been pre-
vented from asserting claims by any wrongful conduet
by defendants, Plaintiffs have asserted no extraordi-
nary circumstances that may warrant a tolling of the
statute of limitations, Plaintiffs' request is merely on
the grounds of equity for potential opt-in plaintiffs.

While the court is sympathetic to the equitable
grounds of plaintiffs' request, the statutory language is
clear regarding the running of the statute of [imitations
for individual plaintiffs in a collective action, See 29
U.S.C. § 256, Therefore the court will not foll the
statute of Hmitations for the period plaintiffs' motion
has been pending,

5. Content and Time Limit of Notice

#7 Plaintiffs have submitted a proposed hotice to
the court for approval, (Doc, #26-1), Defendants have
objected to the proposed notice, (Doc. # 33 at p, 9).
The court therefore orders a meet and confer so that
the parties may find a mutually-acceptable form of
notice to be submitted to the court for approval. This
meet and confer must take place within thirty days of
the issuance of this order,

Plaintiffs have also requested that the court allow
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the notlce and consent to be translated into Spanish
and mailed out with the English version. Plaintiffs
have stated they will bear the costs of translation and
malling, The cowrt will allow transtation of the form
that the parties find mutually acceptable,

In regard to the window for opt-ins, the court will
grant a sixty-day opt-in perlod, consistent with this
district's precedent, See, e.g, Williams v. Trendwest
Resorts, Inc, 2:05-cv-0605-RCI-LRL, 2006 WL
3690686, at *2 (D,Nev.2006), This sixty-day opt-in
period shall begin running upon approval by the court
of the mutually-acceptable form of notice.

IV, Conclusion

The court concludes that plaintiffs' second cause
of action adequately puts forward a claim for which
relief can be granted, Defendants' motion to dismiss is
denied as to this claim,

The court also finds that no private vight of action
exists to support plaintiffs' thivd, fifth, and sixth causes
action, Defendants' motion to dismiss s granted as to
those claims,

Accordingly,

IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED that defendants’ motion to dismiss (doc. #
21) be, and the same hereby is, GRANTED in part and
DENIED in part, consistent with the foregoing,

IT IS FURTHER ORDERED that plaintiffs' mo-
tion for conditional certification and circulation of
notice of a pending FLSA § 216(b) collective action
(doc. # 26) is GRANTED,

IT IS FURTHER ORDERED that the parties
meet and confer in order to agres on a mutually ac-
ceptable notice to be submitted for the court's approval
no later than thitty days following the entry of this
order,

D.Nev.,2014,

McDonagh v, Hatrah's Las Vogas, Inc,

Slip Copy, 2014 WL 2742874 (D.Nev.), 2014 Wage
& Hour Cas.2d (BNA) 159,081
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Ty.yg v, V}/ﬂgndy'e of Las Vegas, Ino,, Slip Copy (2016)

2015 WL 1137734
Only the Westlaw citation Is currently available,
United States District Cout,
D, Nevada,

Latonya TYUS, an individual; David Hunsicker, an
Individual; Linda Davis, an individual; Terron
Sharp, an individual; Collins Kwayisi, an
individual; Lee Jones, an individual; Raissa
Burton, an indjvidual; Jermey McKinney, an
{ndividual; and Florence Edjeou, an individual, all
on hehalf of themselves and all similarly situated
individuals, Plaintiffs,

V.

WENDY'S OF LAS VEGAS, INC,, an Ohlo
corparation; Cedar Enterprises, Inc,, an Ohio
Corporation; and Does 1 through 100, inclusive,
Defendants,

No, 2114—cy—00729—~GMN-VCE. | Signed March 13,
2018,

Attorneys and Law Thms

Bradley Scott Schrager, Daniel Bravo, Don Springmeyer,
Wolf, Rifkin, Shapiro, Schulman & Rabkin, Las Vegas,
NV, for Plalntiffs,

Katheyn  Blakey, Rlck D, Roskelley, Roger L,
Grandgenett, Litler Mendelson, Montgomery Y, Pack,
Jackson Lewls P,C,, Las Vegas, NV, tor Defondants,

ORDER

GLORIA M, NAVARRO, Chlef Judge,

*1 Pending before the Court Is the Motion for Partlal
Judgment on the Pleadings (ECF WNo, 18) filed by
Defondants Wendy's of Las Vegas, Ine. and Cedar
Baterprises, Inc. (collectively, “Defondants”), Plaintlffs
Ralssa Buston, Linda Davis, Florence Edjeou, David
Hunslcker, Tee Jones, Colllng Kwaylsl, Joromy
MeKinney, Terron Sharp, and Latonya Tyus (collestively,
“Plaintiffs”) filed a Response (ECF No, 19), and
Defondants filed a Reply (ECF No, 22), For the reasons
discussed below, the Court GRANTS Defendants’
Motion for Parilal Judgment on the Pleadings,

B L R ber g g e

et bayNest @ 2048 Thormgon Reude

%, B Gl 10 origing

1, BACKGROUND

This case atlses out of violatlons of Nevada statutes
pertalnlug to minimum wage regulations for employers.
Plalntifts are employees at varlous locations throughout
Clark County, Nevada of the fast food vestaurant chaln,
Weondy's, (Am, Compl, § 1, ECF No, 3), Plalntiffs allege
that this action s & result of [Defendants'] faflure to pay
Plalntiffs and other similarly-situated employees who are
memtbets of the Class the lawful minimum wage, because
[Defendants] Improperly claim, or have clalned, the right
to oompensate omployees below the upper-tier hourly
minimum wage level under Nev, Const, art, XV, § 16"
(e §2),

Plalntiffs filed the instant action in this Court on May 9,
2014, (See Compl,, ECF No, 1), Shortly thereafler, on
May 20, 2014, Plaiotiffs filed an Amended Complaint,
(See Am. Compl,), Subsequently, Defondants filed a
Motlon to Dlsmiss, seeklng dlsmissal of Plaintitfs’
Amended Complaint, (Mot, to Dismiss, ECF No, 11), The
Comt dismissed Plaintitfs' Second, Thivd, and Fourth
clatms for rellsf with prejudios, and denied Defondant’s
Motlon as to Plaintiffs’ First claim for relief, (Feb, 4,
2015 Order, ECF No, 40).

1L, LEGAL STANDARD

Federal Rule of Civil Procedure 12(c) provides that
“[alfter the pleadings are closed—but early enough not to
delay trial—n party may move for [udgment on the
pleadings.” “Judgment on the pleadings Is proporly
granted whon, accepting all factual allegations In the
complaint as true, thers Is no lssue of materlal fact In
disputo, and the moving party Is entitled to Judgment as a
matier of law," Chavez v. United States, 683 F.3d 1102,
1108 (9th CIr2012). Accordingly, “[alnalysis under Rule
12{¢) is substantlally identical to analysls under Rule
12(b)(6) because, under both rules, a court must
determine whother tho faots alleged in the complaint,
taken ns true, entitle the plamtiffto a legal remedy.” Id.

In order fo swvive a motlon to dismiss under Rule
12(b)(6), a complaint must allege “sufficient factual
matter, socepted as tus, lo state a olalm fo relief that Is
plansible on its face,” Asheraft v, Igbal, 556 U.S, 662, 678
(2009) (internal quotation marks omitted), “A clalm bas
faolal plausibiiity when the plalntiff pleads factual content
that sllows the court to draw the reasonable Inference that
the defendant Is liable for tho misconduet alleged.” Jd.

%2 "The Cout, however, fs not required to acoept as fruo
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allegations that are morely conclusory, unwarranted
deductions of fact, or unreasonable Inferences, See
Sprewell v, Golden State Warriors, 266 F.3d 979, 988
(9th Cir2001), A formulale recltation of a cause of actlon
with conclusory allegations is not sufficlont; a plaintff
must plead facts showing that a violation Is plausible, not
Just possible, fybal, 536 U.S, at 678 (citing Tsvombly, 550
U.8, at 555) (emphasis added),

I, DISCUSSION

In its Motlon, Defondants assert that, “[blecause the
statute of lmitatlon s two yemrs for minimum wage
olalms and statutes of limitatlons are strictly construed,
Plaintiffs' class and indlvidual claims falling outside the
lwo yeur statuts of limitations must be dismissed as a
matter of law.” (Mot, for Partal J, on the Pleadlngs
2!7-13, BCF Neo, 18), More specifically, Defendants
asser! thal Nevada Revised Slatute 608,260 provides the
applicable statute of limitation in this oase, which states
that an “employee may, at any time within two years,
bring a olvil aclion to recover the differsnce betwoon tho
amount pald to the employse and the amount of the
minimum wage,” (Id,; Nev.Rev.Stat, 608,260),

On the other hand, Plainiiffs assert that NRS 608260
does not apply to this case and has been lmpliedly
repoaled by the Minimy a8 Amenqment, the text
of the Miniinim Wag )

. Amghdnent contalns no
limitatlon for actlons to enforce its terms, and If a
limitatlon does exist In this matter, it can only bo the
four-year ocatch-gll proviston found In NRS 11.220,
(Response §:14-14:6, ECF No, 19},

The Ninth Ciroult and the District of Nevada have both
addvessed this questlon, See Rivera v, Perl & Sons Farms,
Ine., 735 F.3d 892 (9th Cir2013); see also MeDonagh v,
Harrah's Las Vegas, Ine,, No,
2113-cv-01744-JCM-CWH, 2014 WL 2742874 (D. Nev.
June 17, 2014), In Rivera, the distlet court held that,
although the Minimit Wage Ameridnigl} is silent on
the Hmitation perfod for minimum wage actlons, such
silence did not imply & repesl of the two-year limltation
perlod of NRS 608,260, and dismlssed all wage clalins
acoruing before the two-year limitation perlod, Rivera v,
Pert & Sons Farms, Tne, 805 F.Supp2d 1042, 1046
(D.Nev,2011), On appeal, the Ninth Cirouit held that
“[fthe distelot court properly dismissed the state
constltutional claims to the extent they accrued more than
two years before the farmworkers filed sult,” Riverq, 735
F.3d at 902, Moveovor, In MeDonagh, the distrlet court
acknowledged that, “[wihile articte 15, section 16 of the
Nevada constitutlon does create a new two-tlered
minimum wage In the state, the seetlon is sllent on

AinallawMent 8 2044 Thoragson Renters No el s odgmat 1S Goverment Warks, ;

whethar It changes the two-yesr stalute of Hinitations In
the Nevada Revised Statutes,” 2014 WL 2742874, *4,
The comrt wenl on to hold that “the constitutional
provision was not Intended to change this two-year statute
of limitations.” 7d,

*3 Plailntiffs argue that the Nevada Suprems Cowrl's
holding In Thomas v, Nevada Yellow Cab Corp,, 327 P.3d
518 (Mev.2014), impliedly repoaled NRS (08,260,
(Response 7:3-9:21), In Thomas, the court noted that the
Neovada Constltutlon controls over any conflieting
statutory provisions, that & statute will be constraed to be
v harmony with the constitution, If reasonably possible,
and “when a statute 'Is fireconcllably repugnant’ to 4
oconstitutiona! amendment, the statute is deemed to have
boon Impliedly veperled by the smendment,” Jd, at 521,
The court found the Minlmum Wage Act o be
“frreconollably repugnant” to NRS 608,250(2), which
oxoluded different classes of employoos from ts
minimum wage mandate, /d. The court found that “[¢Jhe
Amendiment’s broad definition of employee and very
spectfic exemptions hecessarlly and directly conflict with
fhe leglslatlve oxception for taxlcab drivers established by
NRS 608.250(2)(e).” /d.

Unfike the statutory provision In Thomas, the Court finds
that the two-yoar statute of Umltations poriod found In
NRS 608,260 does nat necessarlly and directly contliot
with the MinBmt Wagé Anicidfiéit, which would
make It lrreconcllably repugnant, Rather, the statutory
provision can be construed [n hagmony with the
constitution, Therefore, although the Miliwii Wage
Améndimient s silent on a limitations porlod, the Court
finds that this silence does not impliedly repeal the
fwo-yesr statute of limitatlons perfod fond in NRS
608260, Accordingly, the Court dismlsses with prejudlee
all wage claims accruing more than two yoars before
Plalntiffs filed sult.

IV, CONCLUSION

IT IS BEREBY ORDERED that Defendants’ Motion
for Partlal Judgment on the Pleadings (ECF No, 18) is
GRANTED, Accordingly, all wage clatms acorulng more
than two years before Plalntiffs filed sult are dismlssed
with prejudice,

I IS FURTHER ORDERED that Plaintiffs’
Countermotion for Partiel Summary Judgment (ECF No,
21) and Defendants’ Motlon to Sirtke (ECF No, 24) are
DENIED as moot,

St b e e S e
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CLERK OF THE COURT
DISTRICT COURT
CLARK COUNTY, NEVADA
LISA WILLIAMS, etal.,
Plaintiffs, CASE NO.: A-14-702048
. DEPARTMENT NO, XX
\2
ORDER ON PLAINTIFES’
CLAIM JUMPER ACQUISITION MOTION FOR PARTIAL
COMPANY, LLC, SUMMARY JUDGMENT
. | REGARDING LIMITATION OF
Defendant. . ] ACTION
This matter having come on for hearing on the 10" day of Septémber, 2014;
Daniel Bravo, Bsq., Bradley S, Schrager, Esq,, and Don Springmeyer, Esq., éppearing

for the Plaintiffs; Blayna J, Touchah, Esq., appearing for the Defendant; and the Court
having heard argutients of counsel, and being fully advised}n the premises, finds:

(1)  Thls matter comes before the Court on & Motion for Partial Sumpmaty
Judgment brought by the Plaintiffs, This is ar individual and proposed class aotion
which secks relief on behalf of all en;ployees of the Defendant, Claim Jumper
Acquisition Company LLC, who have been compensated during their employment at a
rate Jess tha the minimum houtly wage allegedly requited under Nevada law, The
Amended Complaint filed on July 23, 2014, asserts a single cause of action based upon
alleged violations of Artiole XV, section 16 of the i\levada Constitution (cotmonly
called the “Minimum Wage Amendment™),

(2) The instantMotion seeks a rullng by the Court regarding the appropriate
1

'
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limitations period that should apply to the Plaintiffs’ claim, Specifically, the parties
seck clarification regarding whether the two-year limitations period set forth in NRS
608,260 épph'cs to the instant cause of action, The Plaintiffs aver that the Jimitations
period sot forth In NRS 608,260 does not apply on its face to the instant claim which is
based upon a Constitutional provision enacted after NRS 608,260 was enacted, and
oven if it can be read as somehow upplying to the.Plainﬁffs’ claims, it has been *
“impliedly repenled” by the enactment of Article XV, section 16. In Opposition, the
Defendant avers that this action is governed by the two-year perlod set forth i NRS
608.260, '

(3)  The instant Motion is styled as & Motion seeking summary judgment
pursuant to NRCP 56, The Defendant’s Opposition argues that the instant Motion is
not a proper NRCP 56 because it docs not actually seek entty of judgment on any
claim, but rather seeks something along the lines of an “advisory opinion” on &
question of law that does not actually disposc of the clalm assetted in the Amended
Complaint, The Defendant Is technleally correct, The Plaintiffs’ Motion seeks 1o
know what limitations period governs it claims, a question whose answer would not
actnally result in the entry of judgment on its claim or any pdrtion,of"its claim; at best,
the answer to that question would ;)nly reduce the nuimber of members of the putative
.éléss (by excluding members seeking relief solely for injuries that oocutred before the
expiration of the applicable limitations periad) or reduce the amount of damages that
the class members might be entitled to reoover at triaf (by Hmiting their recoverable
damages only to injuries that oceurred before the expiration of the applicable
limitations petlod). Normally, & party cannot ask this-Court to summatily enter
“Gudgment® pursuant to NRCP 56 on something less than a ¢lalm or cause of aetion,
E.g., Arada v. General Fire Extinguisher Corp., 626 F.Supp. 506, 509 (N.D.I, 1983)
(FRCP 56 “siraply does not permit the piecemealing ofa single claim or the type of

issue-narrowlng sought here [because] the Rule authorizes only the granting of
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Thursday, March 12, 2015 10:17 a.m.

THE COURT: Good morning.

MS. KOTCHKA: Your Honor, Malani Kotchka on behalf of Western
Cab, and with me | have John Moran, Jr. -

MR. MORAN: Good morning, Your Honor.

MS. KOTCHKA: -- general counsel for Western Cab. It is a family-
owned business, and | have some of the owners of the company also in court
with us today.

THE COURT: All right. Yes, you looked like a group, but there were
extras behind, so --

MR. GREENBERG: Good morning, Your Honor. Leon Greenberg and
Dana Sniegocki for Plaintiffs.

THE COURT: Good morning, Mr. Greenberg.

MS. SNIEGOCKI: Good morning.

THE COURT: All right. This is on for a motion to dismiss, and then
there's a countermotion to amend the complaint. Let's go ahead and start
with the motion to dismiss.

MS. KOTCHKA: Yes, Your Honor. This is a minimum wage action
filed by a Mr. Perera, and Mr. Perera was a former cab driver for Western Cab.
| guess the very first issue that we've raised is whether the Thomas decision,
which eliminated the exemption, the minimum wage exemption for cab
companies, whether it applies prospectively from the date that Thomas was

decided.
And we have quoted to you in our briefs that Vartelas v. Holder
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case out of the Supreme Court, 132 Supreme Court 1479, in which the United
States Supreme Court held that there was a presumption against retroactivity
of the law where the application would create a new obligation in respect to
transactions already passed.

THE COURT: Let me ask you a question about that. There's a new
constitutional rule, like Gideon, the one that comes to mind, where the U.S.
Supreme Court made a judicial rule that under the United States Constitution,
defendants are entitled to have counsel, right?

MS. KOTCHKA: Right.

THE COURT: That's the big one that | can think of. Under those
circumstances then, it applies prospectively, but when you're talking about
retroactivity, isn't the triggering event here the passage of the Minimum Wage
Act?

MS. KOTCHKA: Yes. The Minimum Wage Act was passed --

THE COURT: In 2008, right?

MS. KOTCHKA: -- 2006, yes, but the problem was that the labor
commissioner in the State of Nevada believed that the minimum wage
exceptions of NRS 608.250 still apply, and you can see that in their
regulation, NAC 608.115(2). So all the cab companies were complying with
the labor commissioner's regulation up until Thomas when for the first time
our Nevada Supreme Court found a direct conflict between the exemption and
the Minimum Wage Amendment. It's a 4-3 decision, which means that there
was at least some debate about whether these exemptions still applied or
whether the Minimum Wage Amendment basically overruled them.

| think that after Thomas, it became crystal clear that the
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Minimum Wage Amendment was now going to apply to cab companies. The
exemption they previously had is no longer applicable law, but | think that they
had a good faith belief when the labor commissioner of the State of Nevada,
who is charged with enforcing wage and hour laws, thought that the
exemptions were still in existence.

THE COURT: But | don't think that's the test for deciding whether a
statute is retroactive. Or if there's retroactive application or prospective
application of the Thomas decision, did the Minimum Wage Act in 20086, from
that time were the cab companies required to pay the minimum wage or no,
but | don't know that they're reasonable or unreasonable to me, is what the
test is.

MS. KOTCHKA: Okay. Well, | think that we raised the issue initially
because Mr. Greenberg, who represented the Thomas plaintiffs, had raised
with the Nevada Supreme Court, he had asked to change some language from
present tense to past tense, and he said it was to foreclosure this issue, and
the Nevada Supreme Court denied the motion to change the language. And so
| think that the cab companies at least believe that that was -- that was an
issue and that we could raise that issue.

But we've also alternatively argued that if a statute of
limitations is going to be applied and it's not going to be prospective, that this
Court should adopt the two-year statute of limitations contained in NRS
608.260. We've done a lot of briefing on this issue., We've brought to your
attention the decisions of Judge --

THE COURT: Oh, that reminds me, there were three supplements filed.

They were all filed untimely, and they all have to do with other cases in this
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jurisdiction that are maybe interesting, but not particularly helpful to me. So
I'm going to strike all three of the supplements. There was -- there were two
fited by -- | believe by Mr. Greenberg. One of them said it was the third, but |
only have two, and then there was one filed by this side. Under 2.20, they
were untimely, so I'm just going to strike them all. All right. Go ahead.

MS. KOTCHKA: Okay. Well, anyway, the issue, the two-year statute
of limitations issue --

THE COURT; Right.

MS. KOTCHKA: -- has been addressed, and we did represent in our
original motion and in our reply brief to the Court the decisions of Judge Tao
and Judge Ellsworth -

THE COURT: Right. | mean, all | -- really all that tells me that there's
decisions all over the board on this issue, so what | need to know is what your
legal argument is on this.

MS. KOTCHKA: Yes.

THE COURT: All right.

MS. KOTCHKA: Okay. Our legal argument on the two-year statute of
limitations is that on its face, NRS 608.260 provides for a two-year statute
when on a minimum wage claim, and our argument is that that's the statute;
that this is a minimum wage claim regardless of whether it's brought under a
constitutional provision or a statutory provision, it's still a minimum wage
claim. We have a statute on point. It provides a statute of limitations. The
Minimum Wage Amendment itself has no statute of limitations in it, so there
can't possibly be a conflict between it and a statute like there was in Thomas

because it's completely blank about the statute of limitations. So it's our

-5-
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belief that the statute in 260 still applies.

Under the Minimum Wage Amendment, the duty of setting the
minimum wage, the actual amount is given to the governor or his designee.

In our state that is the labor commissioner. So the labor commissioner still
sets the rates for the minimum wage. So the statute that says that a
minimum wage action, when you sue for the difference between what you're
paid and the minimum you were owed is two years, is the applicable statute to
the Minimum Wage Amendment.

And so if we start with the two years, our argument is, we
went back and we showed the court that Mr. Perera, who filed the original
action, is not owed minimum wage for the time period within that two-year
statute. We showed you the wages he actually made without including his
tips, and he clearly made $7.25 an hour.

Now, in the opposition, the opposing counsel says, wait a minute,
he was due $8.25 an hour because his health insurance premiums would've
been higher than ten percent of his gross taxable income. In response to that,
w e have given Your Honor the labor oommissionér claim that Mr. Carrera filed
in which he asked the labor commissioner for $8.25 up until March 2011, and
after that date, he asked for $7.25. We believe this is because he knew that
his gross taxable income was high enough that the premium for his dependent
coverage was less than ten percent of his gross taxable income,

And the -- there are two bases. One is the labor commissioner
already had this claim, and the labor commissioner said they found no merit to
his claim. They told him that the payroll records Western Cab had submitted

showed he'd been paid correctly, and they askéd him if he had any additional
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information, to get back to them by a certain date, and he never responded.
So we believe the fact that he chose his remedy, he went to the labor
commissioner, who found he didn't have a claim, that that precludes his claim
altogether,

But, secondly, on the gross taxable income issue, NAC
608.147(2) provides a gross taxable income includes tips, bonuses or other
compensation is required for purposes of federal individual income tax. Then
you go to the federal individual income tax section of 26 USC Section
61(a)(1), and that provides an income, includes fees, commissioners, fringe
benefits and similar items.

So it's our belief that his declared and undeclared tips and health
insurance premiums paid by Western Cab and all fees and tickets paid by
vendors has to be included in his gross taxable income, and only he has
possession of that. But since he asked for the 7.25 from March 2011 on, we
believe that he has conceded that his gross taxable income was high enough
to cover his dependent coverage. And in the affidavit he submitted in
opposition, he never states what his gross taxable income is, and, of course,
he's the only one that would really have that information.

So that, in a nutshell, is why we believe that he doesn't state a
claim for relief, and we have asked for both -- we've asked for it to be
dismissed, but also, alternatively, for summary judgment.

One other thing raised in the opposition was, they say that the
Minimum Wage Amendment required us to notify Mr. Perera of the minimum
wage in Nevada, Our response to that is that the Minimum Wage Amendment

provides only that an employer shall provide written notification of the rate
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adjustments to each of its employees, and the last rate adjustment was in
2010, which would be beyond the statute of limitations, but, regardless,
Perera had notice. He knew what the rates were because of his labor
commissioner claim, because he first asked for the $8.25 an hour, and then
when he began receiving health insurance, he reduced it to $7.25 an hour.

And then | can talk about the class issues, but the class issues
depend upon him. [f his claim was dismissed, then there's no longer a class
representative --

THE COURT: If you could address those, | would appreciate it.

MS8. KOTCHKA: Okay. All right.

THE COURT: Yeah. But before you get to that, let me ask you a
question about the notice thing, though, because whether he knew or no, isn't
there still an obligation to provide notice?

MS. KOTCHKA: The notice is of a rate adjustment.

THE COURT: Right.

MS. KOTCHKA: The last time the rate was adjusted in Nevada was in
2010, which would be beyond the statute of limitations. He didn't bring his
action until September 2014.

THE COURT: | feel like we're confusing things a little bit because I'm
not sure what the obligation -- and I'm not saying whether their argument is a
good argument or no, that what they saying -- so | want to make sure |
understand your side of it, what they saying is that there should be tolling
because there was a failure to give notice, and | believe there's an annual
requirement to provide that notice, so I'm asking, was the notice provided?

MS. KOTCHKA: Well, the notice was provided in the sense that we
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have always posted the federal notice, which is 7.25 an hour. We've been
posting that for 16 years because we were aw are that federal minimum wage
applied to us. Up until Thomas, we were not aware that the state minimum
wage applied.

THE COURT: All right.

MS. KOTCHKA: But the notice requirement is not notice every year.
It's notice of a rate adjustment. So, in other words, our rates in Nevada
haven't changed since 2010, There would be -- we would not be giving notice,
and this year | expect that it's going to be the same. We would not be giving
notice to employees unless it changes, unless there's a rate adjustment,
meaning a change in the rate.

THE COURT: Okay. All right.

MS. KOTCHKA: Okay?

THE COURT: Now the class issues.

MS. KOTCHKA: Okay. Now, the class issues. Well, first of all, you
have to have a class representative, and he's got to have similar claims. Here
we're saying Mr. Perera doesn’t have a similar claim to anybody else. All of
our cab drivers worked different hours, different shifts. They made different
amounts of money. They're paid on a commission basis. So none of them are
paid the same. If --

THE COURT; Would you just briefly explain to me how that works so |
under -- because | think that's probably invertant for me to understand that.

MS. KOTCHKA: Okay. Our cab drivers come in every day and they
have a trip sheet, and they write in their own handwriting when they begin

and then they write their last trip of the day and in between or all the trips that
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they take. And they are paid on a -- they pay a trip charge of a dollar a trip,
but then the book or the commissions that are made are split 50 percent.
They get to keep 50 percent; the company itself keeps 50 percent.

Then they get paid tips. Nine percent of the book -- pursuant to
an agreement we have with the IRS, nine percent of the book is declared as
tips. We never see their tip money. That's just a percentage that we can take
from the meter and declare as tips. That all goes to the IRS. Tax withholding
gets done on all of that. So that's how it works.

And that's how you can track tlheir hours to see if they've been
paid minimum w age because you simply take the total commission for the day
and you can divide by the hours, and if they make over the $7.25 an hour, if
they're provided health insurance benefits and it's less than the ten percent of
their gross taxable income or if they don't, they get paid the 8.25 an hour.
But you can tell, and you can monitor it, and you can make up the difference,
which is what Western Cab has been doing since the Thomas decision came
out.

In terms of Rule 23, however, Rule 23, a class action, is for
cases that can be decided on a single set of facts, the common issues of facts
and law. And this particular kind of case is not appropriate for class action
because you can't answer one question and use generalized proof to show
that they're entitled to relief. And the reason for that is because each driver
will be paid a different amount of money and each driver will earn a different
hourly wage, which may be far less than the minimum wage or far greater
than the minimum wage, and so you can't lump them all together and say,

okay, with this, you know, you can decide one issue, and that will decide
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whether there's liability across the board because that's not true.

You're going to have many, many cab drivers who are paid way,
way beyond minimum wage, and then you may have a handful that are not,
but you can't lump them all together, bring them all in as a class. You would
be having separate trials for each driver to determine whether they were paid
minimum wage and what the difference is if they were not.

So that's the reason why we have asked for the class to be de-
certified, is because it's not an appropriate case under either the Walmart-
Dukes case or the Shuett-Beazer case out of Nevada.

THE COURT: Walmart is pretty different from this, though, isn't it?
When we're talking about Walmart, there were different stores and different
supervisors, There wasn't, say, one consistent policy like we're talking about
here in terms of how wages were calculated.

MS. KOTCHKA: Yes, there were different policies in different stores in
Walmart, but here you have different circumstances with each individual
driver. And the best example of that was his motion to add in a Mr. Ahmad.
We've shown the Court that Mr. Ahmad, he made far more in wages than Mr.
Perera, and he's not owed minimum wage under any theory, whether you use
7.25 or the 8.25, and that's an example of how they are not similarly situated.
They don't really have anything in common other than the fact that they were
a taxicab driver and they worked for Western Cab.

THE COURT: Well, so a cab driver who made commissions over the
minimum wage wouldn't be part of the class because they got paid more than
minimum wage, but how about somebody who is in - assuming that what Mr.

Perera says is correct, just for this argument, wouldn't other cab drivers who
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had commissions less than the minimum wage be in the same position?

MS. KOTCHKA: No. They have to -- they have to - they wouldn't be
in an identical position because you'd have to take their wages --

THE COURT: Well, this is not --

MS. KOTCHKA: -- and their hours -

THE COURT: -- an identical position, though, right? It's the same or
similar position.

MS. KOTCHKA: Right, but you still have to be able to ask one
question, get one answer, a common answer, that would then apply to both of
them, and 1 don't know what that question -- or that answer would be because
you'd have to look at each one of them, and you'd have to look at their total
compensation.

THE COURT: Uh-huh.

MS. KOTCHKA: And you'd have to look at their total hours, and you'd
have to go through the mathematical computation for each of them. | mean, it
can't be common. It's going to be individual by individual. And class actions
in the minimum wage and overtime scenario arose with exemption cases
w here employers took a whole class of people performing the same job and
said they were either exempt from overtime or they weren't exempt from
overtime, and you could look at that category and you could look at the work
they did, and with one fell swoop, you could answer the question, did -- do
they fit the criteria for the exemption, do they not?

Those are appropriate cases for class determination because
they affect a large number of people, and you have like one question. But as

Walmart v. Dukes pointed out, if you have to do it on an individual-by-

000249




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

individual basis and they said in that case to decide on discrimination, you'd
have to go supervisor by supervisor, manager by manager, store by store. It's
no longer a good vehicle for a class because you have to make that
individualized determination, and here you would have to do it with the cab
drivers,

THE COURT: But isn't their overtime example, which | am familiar
with, isn't that example closer to this than the Walmart case? Because in the
overtime example, your first question is, is this person entitled to overtime,
and here the question is, were these cab drivers entitled to minimum wage and
was it 7.25 or 8.25 or whatever. But then, even with the overtime example,
you have to go on a case-by-case basis did the person work overtime, right?
What houfs qualified for overtime.

MS. KOTCHKA: Not if -- not if you said they were all exempt from
overtime because they all did certain duties and the employer classified them
all as exempt, but that --

THE COURT: Right, but the lawsuit is going to be the employees
coming in and saying that they were entitled to overtime. If the employer
doesn't prevail, there has to be a calculation on a person-by-person basis of
whether they are entitled to the overtime pay. | mean, it just seems like a
much closer analogy than when you're talking about discrimination by a bunch
of different supervisors all over the country.

MS. KOTCHKA: If --in those cases, with the exemption cases, usually
they don't have that damage component because they usually work a set
number of hours a week. Like they work a stipulated overtime, if you know

what | mean. If you're classified as exempt and you require them to work 45
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hours a week, then you don't have that individual damage determination.

Here there's no dispute after Thomas that the cab drivers have
to be paid minimum wage. The question is, were they paid minimum wage?
And in order to determine whether they were paid minimum wage, you've got
to go through that individual class -- you've got to go through each individual
case to determine if they were paid minimum wage.

THE COURT: Well, | mean, but | think there's a question before that,
and that's -- the question is, should they have been paid for minimum wage
from 2006, right?

MS. KOTCHKA: Well, yes, if you've got a statute of limitations, it's
going to go back to 2006, but | don't think they're arguing that.

THE COURT: Obviously, there's a statute of limitations issue --

MS. KOTCHKA: Right.

THE COURT: - but | think that's really the question, is when - when
the minimum wage pay starts.

MS. KOTCHKA: Okay.

THE COURT: Right?

[Defense counsel confer]

MS. KOTCHKA: Yeah, three district courts have ruled --

THE COURT: Well, | know, but, | mean, I'm looking at this file, looking
at the facts and the law are in this particular case. So it's interesting, but not
too helpful to me because | know -- and | know there's other courts that have
decided differently as well, so it doesn't really help me a whole lot. You
know, what I'm bound by is what the Nevada Supreme Court said, and then

I've got to figure the rest of it out, so -~ all right. So is there anything else that

w14~
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you want to say about the class action case?

MS. KOTCHKA: Huh-uh, no. | think I've made the points.

THE COURT: Okay. Thank you. Mr. Greenberg.

MR. GREENBERG: Your Honor, first of all, in respect to Plaintiff's
supplement, | would ask the Court to simply allow the portion of Plaintiff's
first supplement that propounds a different amended complaint to add an

additional plaintiff, if the Court would be inclined to grant the countermotion.

Defendant --

THE COURT: Oh, there wasn't -- the countermotion was --

MR. GREENBERG: There is a counter --

THE COURT: Withstands, yeah.

MR. GREENBERG: Okay. Because --

THE COURT: Just not the part that is a supplement to this motion.

MR. GREENBERG: | understand, Your Honor.

THE COURT: All right. _

MR. GREENBERG: And | got the impression that Your Honor really
doesn't want counsel to be discussing the decisions made by other judges in

this Court, and that's -

THE COURT: Honestly, [ just don't -- it's not -- it's not binding
authority, and when | have people all over the board making different
decisions, it's not very helpful to me.

MR. GREENBERG: Judge Ellsworth, when | saw her a month or so ago,
was extremely unhappy with counsel was discussing decisions made by other
district judges on an issue.

THE COURT: | mean, | won't - you know, I'm not going to say I'm
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unhappy about it, and, certainly, | don't think the rules preclude it. We have a
rule that precludes citation to -- you know, once the Supreme Court Rule 23
precludes citation to specifically unpublish Nevada Supreme Court decisions,
so | don't think it's, you know, unethical or not allowed by the rules. | just
don't think it's very helpful to me, so -

MR. GREENBERG: | understand Your Honor's position. There's a
number of issues that have been discussed by counsel for Defendant that are
in the papers. | don't want to take up the Court's time with issues that the
Court doesn't feel are important or believed to be addressed by myself.
There's this issue of whether the Thomas case actually has application to
conduct after June of 2014, | can start with that, Your Honor, if the Court --

THE COURT: Go ahead. Why don't you. | would really like to do that.

MR. GREENBERG: Okay. Your Honor --

THE COURT: | called this case last for a reason so that we can take
the time that you feel you need to go through this because it is complex.

MR. GREENBERG: Yes. Your Honor, in respect to the issue of the
Thomas case having application to conduct prior to its publication, in the
supplement that | was just referring, the first supplement, there is discussions
from the Ninth Circuit Court of Appeals on this issue. They rejected that
argument involving a different transportation company, a limousine company,
that was raising the exact same issue.

In the Thomas case itself, Your Honor, upon remand back to this
Court, the Defendant taxi companies in that case brought that argument to
Judge [srael, who denied it. | don't have it -- | don't have actually a written

order form him. It is on his docket. I'm waiting for him to sign an order on
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that.

| think Your Honor understands that when we're dealing with a
statutory change in the law where there's a pronouncement as to what the
law is going to be and therefore parties are on notice as to the change in the
law, it is very different than when we have the situation of Gideon, for
example, Your Honor, that judicially announced change in the law and judicially
made law, which changes how legal relations have to be governed prior to that
essentially without notice -

THE COURT: Right.

MR. GREENBERG: -- because no one -- no one would know that that
was going to happen. And this is all discussed in great detail in my papers,
Your Honor. You know, in respect to this issue of whether Defendants
actually had notice of this, before the constitutional amendment was enacted,
we had the opinion of Mr, Sandoval, who's now our governor, as attorney
general, who opined that this was going to abolish these exemptions. So,
clearly, there was official legal notice from the highest law enforcement officer
of the state that this was going to happen. The Defendants chose to ignore
that advice and said, well, we think the labor commissioner implied otherwise
or so forth.

Well, honestly, Your Honor, we don't really -- really they
shouldn't be getting to that because the law is clear on its face. And, by the
way, Your Honor, | just want to point that if they had concerns about this,
knowing that this was coming, they could've come to the court for judicial
declaration. They could've brought a class action themselves to have their

drivers named as a defendant class, sought to pay any disputed monies into
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this Court and sought a final binding resolution to determine what their legal
liabilities were, Your Honor. They declined to do that. They declined to do it
because they would much rather be here years later potentially facing a liability
that may turn out to be much more limited. | think they made a very simple
business decision. But let me move on, Your Honor.

Essentially, Defendant’'s motion asked the Court to make rulings
based upon suppositions and allegations that it's asking the Court to accept as
fact and then dismiss this case. We have no record here, Your Honor. |
mean, this is essentially in a Rule 12 context, both in respect to this question
of Mr. Perera, Mr. Ahmad, who's a proposed additional plaintiff in the
amended complaint that I'm asking leave to file, as well as in respect to
striking these class claims. So we have -- we have no record for the Gourt to
examine.

| have pointed out in my response -- and counsel for the
Defendants do address this issue of what the proper rate was. Was it 7.257
Was it 8.25? What do the records they proffer show in respect to the actual
rate of compensation of Mr. Perera? Did they comply with the appropriate
minimum wage? And this is discussed in my responding papers that there are
two real problems with the record presented by Defendants.

First of all, the wage is 8.25, not 7.25, unless the proper health
insurance is provided. Defendants know what insurance was made available
to Mr. Perera. They know what his earnings were. They haven't bothered to
detail this to the Court. They instead raise this argument that, well, Mr. Perera
went to the labor commissioner at one time and said, | think I'm entitled to

7.25, so, therefore, he somehow should be bound by that belief he had at that
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time or what he communicated to the labor commissioner, even though he has
a constitutional right here. |don't see -- they don't cite any support for how
that should be binding on this Court in respect to this issue of the appropriate
rate, and it --

THE COURT: | agrée with you there's a dispute of the facts over the
appropriate rate.

MR. GREENBERG: Well, okay. Well, Your Honor, so if there's a
dispute of fact over the appropriate rate and then we go and we look at what
record the Court has before it, and this is discussed in my papers, Defendant's
records, except at a 100 percent on their face is accurate, it's established that
Mr. Perera is owed something like $41 or something because if the rate was
8.25, even under Defendant's reconciliation, he was at least for one week paid
less than that 8.25 an hour rate.

Now, we also have another disputed issue of fact in respect to
the records of the compensation and the hours that are there because he was
forced to pay for the gas for the vehicle, which is discussed in his declaration.
And while an employer can require an employee to pay certain expenses, he
can't do that if it's going to reduce the compensation below the minimum
wage threshold.

| mean -- and | think this is sort of self-evident. | mean, the
employer could say, well, I'm going to pay you $10 an hour, which is clearly
more than the minimum wage, but for every hour you work, you're going to
have to give me $3 an hour back or you're going to have to devote -- you're
going to have to donate $3 to some charity | have or something like that, |

mean, then, in effect, the employee's working for $7 an hour, not $10 an
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hour, because a condition of his employment is that he has to pay these other
monies.

So it's reducing his rate of pay below the minimum. In the
example | gave you, by the way, Your Honor, if it was $10 an hour and a $1
an hour mandatory payment, we wouldn't raise the same issue -~

THE COURT: Right.
MR. GREENBERG : -- because it would still be $9 an hour. And this is
in the CFR -- in respect to the federal minimum wage is discussed.

In response to this issue, we have this assertion from
Defendants that, well, it's okay for us to make them use their tips or -- to pay
for gas and that the United States Department of Labor somehow told us this
was okay, although if you read carefully the declaration from their manager, it
doesn’t really say that. It was sort of an assumption that they made in terms
of their policy to deal with the fact that they had an audit concluded in 2011
that found that they owed over $200,000 under the federal minimum wage
standard.

And | would like to just bring that issue forward in respect to
this discussion of the class certification issue or the class action allegation the
Defendants are also looking at least to remove from this case, which is that --
I would submit that the Court really isn't even in a position to address that
issue. Again, we're under a Rule 12 standard here. Okay? So the question
is, do these pleadings on their face provide a sufficient basis that there could
be a class certified -- assuming the allegations are true, that there's a large
group of individuals, they're covered by the minimum wage requirement,

they're not getting paid less than -- they're not getting paid, you know, in
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compliance with the minimum wage. They have common circumstances.

The pleadings are sufficient. In fact, Defendants don't even
actually address the pleading issue on that. They go to this question of, well,
the circumstances in fact are all different. People work different hours. They
got to pay different rates of pay. Well, Your Honor, that's extraneous from
the pleadings, so it just isn't proper at this point. But to the extent that the
Court wants to go peek beyond the pleadings and look sort of further into
these issues, as | think Your Honor was pointing out, differences in damages
do not prohibit certification, okay, if there are common issues in respect to
liability, and there are common issues here, Your Honor,

We were just discussing this issue of what the appropriate
minimum wage rate is, for example, Your Honor. They offer health insurance
under the same terms to all their employees so that would be a common issue
to be determined for all of the employees.

There are other, you know, common issues such as, you know,
are these paid -- are the pay records necessarily -- you know, the gas charges
that we were discussing, is that, in fact, an issue that is material to calculating
compliance with the minimum wages? And also there are claims for equitable
relief in this case, Your Honor.

One of the claims that is proposed in the amended complaint,
which was filed with Plaintiff's first supplement adding Mr. Ahmad as an
additional plaintiff, is this question of erroneous reporting to the IRS, which is
that the cab drivers were being listed with the IRS as having income in excess
of their true income because they were forced to pay these gasoline charges

to maintain their employment, gasoline charges, which as | said, were illegal to
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the extent that they reduced their earnings below the minimum wage. So
we're asking for equitable relief in respect to some correction of those
information reports, Your Honor.

And in terms of the Department of Labor's investigation, | just
wanted to explain to the Court that, of course, doesn't determine finally
anything in this case at this stage, obviously. But the Department of Laborin
making that determination that there was this deficiency of $200,000 or so
was crediting Defendants with tips that the drivers received, and they used a
standard that's nine percent, | think, was mentioned by Defendants. As the
IRS would say, well, we're going to imply a nine percent tip rate based on the
commission earnings. |

So they used that to reduce the liability under the federal
minimum wage standard because the federal minimum wage standard says the
employer can pay less than the 7.25 if the worker gets tips. They get a
discount basically for the amount of the tips that the worker gets. Nevada
law doesn't allow that tip credit, as it is called, Your Honor.

So, in fact, if this case extends back to that time period that the
U.S. Department of Labor looked at, it's very clear that a review of that audit
will establish violations to a large group of drivers because that tip credit
doesn't remove the Nevada liability during that time period. It did alleviate the
federal liability because of the way the federal law works in this area is
different.

So my point, again, Your Honor, is that there's a lot here to
believe that there are issues that would be appropriately subject to

certification, but we're not -- we shouldn't be even looking at that at this
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point. We really should need a record, Your Honor. | mean, let's get a record
before the Court. Paintiff will move for class certification at the appropriate
time when we've had an opportunity to conduct discovery, to find out what
the records tell us about these various cab drivers. Are there common
circumstances? What are the circumstances?

And as Your Honor was pointing out, for example, if we have
certain drivers that clearly based upon agreeably accurate records of their
compensation and hours of work could not possibly have been below this
minimum wage threshold, well, they're not going to be part of the class. So
we would need to define who is part of a class in this case, Your Honor.

| think Your Honor understands all of these issues. The
remaining issue that | would like to discuss is just the statute of limitations
issue and this question of the equitable tolling. | do want to point out, and
this is, | believe, Exhibit A of my response, that the decision of Judge Tao in
the Williams case on this, which is relied upon by Defendants, has been
granted a mandamus petition to the extent of directing an answer. And in the
order that's Exhibit A, they expressly directed the parties to address this issue
of the District Court re-characterizing the claim broad in that case as being
under the statutory scheme.

And this really goes to the heart of my difference with
Defendants regarding this supposed two-year statute of limitations, which is,
they're relying on this language in 608.260, and 608.260 says, "If an
employer pays any employee a lesser amount than the minimum wage
prescribed by regulation of the labor commissioner pursuant to the provisions

of NRS 608.250." It is an express carve-out limitation saying we're going to
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put a two-year statute of limitations on claims arising under 608.250. As
Your Honor is aware, if this didn't exist, those 608.250 claims would be a
three-year statute of limitations because that is the general statute of
limitations in Nevada.

So to re-characterize this as applying to claims that don't arise
under 608.250 -- in fact, don't even arise undebr any statute, but directly under
Nevada's Constitution -- does not make any sense, Your Honor. The -- and
this is discussed again in my brief, that because these claims arise directly
from the Constitution, they have a different character and a different nature,
and as constitutional claims, they are appropriately viewed under the catch-all
four-year statute of limitations that Nevada applies to, you know, causes of
action that are not otherwise provided because this isn't statutory, which
would normally be three years.

| do cite the authorities in my brief discussing this. The Nevada
Supreme Court, to the extent that it has actually looked at this issue at least in
the context of other disputes, has opined, at least in passing, Your Honor, that
that would be the correct analysis, that you would apply a four-year not
otherwise provided catch-all statute of limitations to a claim emanating directly
under Nevada's Constitution. That view is also consistent with all of the
authorities | have looked at that arise in other jurisdictions. We had cases
from New York, Nebfaska, Texas, California.

So | think Your Honor understands our argument there and the
reason why we believe the four-year period would be really the only
appropriate period to use given the nature of the claims made in this case.

In respect to the argument of the equitable estoppel, again, this
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is discussed in our brief. | think Your Honor understands the question of the
estoppel and the notice is that the Constitution specifically provides that the
employer shall provide written notification of the rate adjustment to each of its
employees. This is the actual language in the Constitution when it occurs.
The first one occurred in July 2007.

So when it says written notification to each, it would
presumably mean that you have to actually give each of them in hand or by
mail or with their paycheck a written statement advising them that the
minimum wage rate in Nevada has changed. Now, that advisement isn't going
to mean anything to someone who's getting paid a lot more than minimum
wage because it's not a concern to them, but the reason why that's put in
there is to help employees enforce their rights and to give them knowledge
that they're entitled to this money.

And if we got to Section B of the Constitution, it provides this
extremely broad grant of remedial rights, saying that, "Any employee claiming
violation of this section may bring an action against his or her employer in the
courts of the state to enforce the provisions of this section and shall be
entitled to all remedies available under the law or in equity appropriate to
remedy any violation of this section, including, but not limited to back pay,
damage, reinstatement injunctive relief." So, | mean, it couldn't be any
broader, and, again, this is discussed in my response papers.

Judge Ellsworth did look at this issue. This is actually her
minute order. She's not issued a final order on this. It's actually set forth at
Exhibit A of Defendant's reply. At the very end of that minute order, she

declined to make a ruling on this issue. She wanted a record to see what she
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should consider in terms of the relevant issues bearing upon whether equitable
estoppel or equitable tolling of the statute of limitations should be applied
under these circumstances.

And | would submit that the Court really needs a record to be
able to consider that issue and whether by not -- because the problem is, Your
Honor, if the employer had the obligation to give the notice and he doesn't
give the notice, what remedy would be appropriate to the employee except a
toll, a maintenance -- the continuation of their rights that they were supposed
to be told about. | mean, there wouldn't be any other appropriate remedy that
would make the employee whole for the damage sustained by the failure to
get that notice. What are you going to do? Are you going to order the
employer to give the notice three years later and then tell the employee, well,
tough luck, you can't make those claims anymore?

| think Your Honor understands that given the structure of the
constitutional amendment, the force of law that it should require, is, of course,
the supreme law of the state, the remedy I'm asking, the equitable estoppel
remedy, would make sense or it should at least be reviewed upon a fuller
record before the Court in terms of the relevant factors.

I've gone on quite a bit, Your Honor. [ don't want to take up
too much time of the Court.

THE COURT: Okay. |think we've touched on everything. Thank you.

MR. GREENBERG: Thank Your Honor.,

MS. KOTCHKA: Yes. Okay. At the very beginning, Mr. Greenberg
said that we're asking you to accept facts, but we haven't given you a record,

but we have given you a record, We've given you actual pay documents
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concerning Mr. Perera and Mr. Ahmad. Rule 12 allows you to submit records -
- or documents outside the pleadings if you convert it to Rule 56, and when

w e filed our motion to dismiss, we did cite Rule 56(b) and asked the Court to
take a look at it.

When Mr. Greenberg made the argument that on the $8.25 rate,
we knew what our insurance was and the wages are, that's true, but that isn't
the test for the ten percent. Again, it goes back to gross taxable income,
which has been defined by regulation by the labor commissioner, and only Mr.
Perera knows that. We think that --

THE COURT:; Let me ask you a question about that. If you have to
decide as the employer whether somebody gets 7.25 or 8.25 an hour based
on the charges for insurance, how do you figure that out?

MS. KOTCHKA: Well, | think you can figure it out by looking at the
total, what their total wages are, at least with you.

THE COURT: Right.

MS. KOTCHKA: And if you look at the time period and you just take --
you can take ten percent. | mean, it's going to be far less than what their
gross taxable income is, but you could make the determination based on what
they make with you as the employer, their wages, their compensation, you
could do the ten percent. But don't forget, their gross taxable income,
although minimum wage excludes tips, gross taxable income doesn't exclude
tips.

THE COURT: Right.

MS. KOTCHKA: So you can consider their tip income and looking at

that, and that's one of the reasons that we gave you the tip income in our
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documents in Exhibit 9, was to show you that the gross taxable income is
going to be much higher than their minimum wage income. So that's how you
look at it to determine whether they get the 7.25 or 8.25, but most of our cab
drivers make far - this isn't a big issue because most of them make far over
minimum wage. It's a tips classification, and most of the money is made in
tips and not in the booking them out.

Now, in federal law, you can consider tips, Mr. Greenberg was
correct, but under state law for minimum wage purposes, you have to carve
the tips out. And so --

THE COURT: Right.

MS. KOTCHKA: And so we did.

MR. MORAN: But if they're insured, they get the higher rate.

THE COURT: Right.

MS. KOTCHKA: Right. On the differences in damages that he talked
about, we submitted Mr. Greenberg's solicitation letter to you. That's Exhibit
10 in the reply.

THE COURT: Uh-huh.

MS. KOTCHKA: And in that very letter that he's writing to our cab
drivers, he's telling them that if they make less than between 80 to $90 a day,
they may be entitled to minimum wage. We're showing you that Mr. Perera
made over that. So by his criteria alone, Mr. Perera met the minimum wage
standards.

He made an allegation that they might have to -- that the
employer might have to file something with the IRS because we reported the

gas as income, and that's just not true. We never showed their payments for
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their gas as income, and the entire issue concerning the gas arose out of the
federal DOL on it in which we were paying for gas -

THE COURT: | want to make sure because -- | want to make sure that
I'm understanding this correctly. What | believe that Mr. Greenberg was
saying was not that the payment for gas was reflected as income, but the
expectation that the cab drivers would pay for the gas should actually reduce
the amounts of their income when looking at whether they're being paid
minimum wage.

MS. KOTCHKA: Okay. But he also referred something about to the
IRS, but taken just that --

THE COURT: That's what | understood. Is that correct, Mr.
Greenberg?

MR. GREENBERG: Your Honor, yes, this is only an issue to the extent
that those payments go below the minimum wage, and there was an IRS
report above the minimum wage for that period.

THE COURT: Right. Got it.

MR. GREENBERG: Okay,

MS. KOTCHKA: Okay. Anyway, the DOL ~--

THE COURT: There's a lot of pieces here.

MS. KOTCHKA: Okay. This is where the gas issue arose. At the DOL
audit back in 2012, we were paying for gas for all of our'employees. The DOL
told us you can't consider gas in the minimum wage computation. You don't
get a credit for paying for it. If you don't pay for it, it doesn't hurt. You have
to look at the paycheck, what they actually get on the paycheck. So as a

result of that audit, we changed our practice and we said, okay, drivers, you
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pay for gas. We will change the compensation formula. They used to get like
30 percent of the book. We will increase that to 50 percent so that you make
more money, so that you could go out and pay for the gas.

And although Mr. Greenberg wants to argue that that's part of
their minimum w age, the federal government has already told us it's not.
They came back in to do another audit. They looked at the gas issue. They
basically went away and said, you're doing everything correctly. So we don't
think really that they can raise that issue.

In addition to that, the Minimum Wage Amendment says we
can't consider tips, but the Minimum Wage Amendment in Nevada doesn't say
you can't use your tip money to pay for gas. So we have declared tips. We
have undeclared tips. We have all these fees that the drivers make when they
take people to certain vendors and the vendors pay them. So, certainly, all of

that can be used to pay for gasoline.

The notice issue again, we do a state posting, you know, where
we post our -- on the bulletin board for our drivers, where we post our federal
notice that we gave the Court information on.

THE COURT: Right.

MS. KOTCHKA: We also do the state notice. So the rates, the 7.25
and the 8.25, have been up there on the board, you know, for the state
minimum w age rates, you know, for years as well. We don't, you know, hand
them a piece of paper because we didn’t believe until Thomas happened that
we were required to pay the state minimum wage, but the state minimum
w age rates were posted, and | think there's an argument that can be made

that that was written records.
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This thing on the statute of limitations, Mr. Greenberg argues
that the four years applies under the catch-all, but there's an exception to the
catch-all that says -- and I'm not sure if it's 11.010, but there's a statute that
says that the cause of action begins and it refers to set by statute. And what
we're saying is, the catch-all can't even pick up this -- this statute of
limitations because we have a statute; we have 260.

And while he argues about all the different remedies and things
that are in the Minimum Wage Amendment that are bigger, more than just the
minimum wage regulations, that's true, but those remedies apply to the causes
of action that the Minimum Wage Amendment created for like discrimination
and retaliation. They create those causes of action right in the Minimum Wage
Amendment if you're fired because you report a minimum wage violation.

And so, therefore, those other remedies apply to those causes
of action. It's the back pay that applies to if you don't pay the minimum
wage. That's -- that's really your only remedy for that. And, of course, the
equitable relief is, you have to pay it from now on. And we've already given
Your Honor in the affidavit of Martha Sarver, her commitment after Thomas,
that she's been checking the wages to make sure that we are complying with
the minimum wage Amendment, so, therefore, equitable relief wouldn't be any
good anyway.

He made some argument that, oh, gee, there's all this statute of
limitations, it's greater than the minimum wage statute of two years, but that
has never been determined by the Court yet. And if the Court wants to
borrow a statute of limitations on those causes of action which are an issue

here, the Court might borrow, for example, from NRS 613, which is a 180-day
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statute of limitations for discrimination on the basis of age, race, national
origin, et cetera. So the other -- the other claims that are contained in the
Minimum Wage Amendment really have nothing to do with what statute of
limitation should be applied in this case, which we still contend should be the
two years.

And | think the final thing that we wanted to bring to your
attention was, Mr. Greenberg wasn't involved in the DOL wage an hour
investigation, so he really has no personal knowledge of it. And, again, on the
class action allegations, | still think it's going to be a case by case, person by
person. We are requesting not only that you grant our motion, but you deny
his motion to amend --

THE COURT: Well, we haven't gotten to that yet, so hang on.

MS. KOTCHKA: Huh? What?

THE COURT: Hang on a second. We'ré going to get to that in a
second.

MS. KOTCHKA: Oh, okay.

THE COURT: I can only do one at a time.

MS. KOTCHKA: Okay.

THE COURT: All right.

MS. KOTCHKA: All right.

THE COURT: So let's go ahead and go to the motion to amend. Mr.
Greenberg.

MR. GREENBERG:  Your Honor, if the Court was interested, there
were a few things that | want to respond to about what Ms. Kotchka said, but

if you want me to address just the amendment request --
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THE COURT: You know what, if you'll just go to the amendment.

MR. GREENBERG: Okay. Yes, Your Honor. The amendment seeks to
add this claim regarding this issue of the gas payment, which | was discussing
with Your Honor previously. To the extent they're getting, you know, a
payment during a pay period for acts which is reduced by a Y gas payment
they have to make and that results in a Z amount, which is an amount that is
below the minimum wage, that Z amount should not be getting reported to the
IRS as income to them because they never got it. | mean, they were required
to get it under the Minimum Wage Amendment, but they never did. So these
reports are in error, and they should be corrected because they are exposing
our clients to -- the class members here to potentially additional tax liabilities.

The other purpose of the amendment, Your Honor, is also to --
well, there are claims for punitive damages and for other relief based upon this
intentional misconduct in respect to that false characterization, | was just
mentioning as to the income, and, quite honestly, Your Honor, the origin of
this January 2012 policy to make them pay for the gas was instituted in
response to the DOL's investigation because it hid from the DOL the violations
that were going on, because they no longer appeared on the payroll.

When they took the gas off the top, they could see that the
commissions that were going to the drivers were winding up to be less than
the minimum wage. When they took gas payments out of the commissions
split equation, it made it look like the drivers were getting more money, but, in
fact, they weren't.

But, Your Honor, in respect to the amendment, which is what |

supposed to be addressing, the other issue is to add Mr. Ahmad as an
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additional named plaintiff, punitive representative of the class. We do have a
declaration from him affirming as to his willingness to be a representative.

In response to that, Defendants make the same argument they
make in respect to Mr. Perera, which is that, well, see, if we have these
records here which we insist are correct, although we actually don't for Mr.
Ahmad have all of his trip sheets. We only have two sheets, and we have -
we have a bunch of what are told are reconciliations of his hours of work and
pay and resulting hourly rates that they claim he received.

That's clearly incompetent, Your Honor, in terms of the factual
issue of whether this man does or does not have a claim that would be typical
or common to the class. | mean, does this man potentially have -- does he
have a right to come in here and make a minimum wage claim or not? We
don't have a record to judge that, Your Honor, so, | mean, it really is
premature, improper request that the Court make rulings of fact without a
record, essentially accepting Defendants' assertions as true. But | would
point, actually, that those records also on their face are very questionable.

For example, at Exhibit 9-1, for the first week of 2013, they say
Mr. Ahmad made 9.12 an hour. If he made 9.12 an hour and that does not
reflect the deductions for the gas, which we've already gone over for Mr.,
Perera, those deductions for the gas definitely reduced his earnings by at least
a dollar to $2 an hour. So right there the Court has in front of it strong
indication that Mr. Ahmad does potentially have a claim for minimum w age
compensation because he was compensated less than 8.25 an hour as
required by the Constitution.

But we're all getting ahead of ourselves. Again, we're not here
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to address these merits as to whether the claim is, in fact, established or not.
It's completely improper for Defendants to be opposing the amendment on
that basis. They don't deny that he worked for them during the relevant time
period that he was a taxi driver, so on the pleadings, he presumptively is an
appropriate plaintiff. | mean, we'll get to these issues of what the -- you
know, what the facts are and whether a disposition as a matter of undisputed
fact was appropriate before the Court, but we have no discovery. We have no
records. We can't do any of that. _

Hopefully, I've addressed the Court's concerns regarding the
amendment. As | said, there were some other issues that were discussed by
Ms. Kotchka, but | don't need to spend the Court's time on that if the Court -

THE COURT: All right. Thank you.

MR. GREENBERG: Thank you.

THE COURT: Counsel, is there anything else?

MS. KOTCHKA: Yes. Mr. Ahmad, as | said earlier, we have submitted
his payroll records. There's no question that even at the higher rate, the
$8.25, he's well above that rate. This issue -

THE COURT. Well, | suppose my concern, though, is that the standard
should allow an amendment, | can't really do a factual evaluation with respect
to allowing them to amend the complaint. | need to focus on affairs of legal
basis for denying a request to amend the complaint.

MS. KOTCHKA: Well, they would have to show -- | mean, for the
amendment not to be futile, they'd have to show that he's similar to Mr.
Perera, and | don't see that they made any showing of that. For him to come

in as another class representative, they've got to make a similarity showing,
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and there's -- there is none. | mean, they aren't similar.

They didn't work the same time period. Again, they didn't work
the same hours. They didn't make the same amount of money. | mean, he
hasn't alleged that as part of his complaint. And he also seeks, when he does
the amendment on the complaint, to add this gas issue, but that's -- | mean,
there's -- there's no basis to add the gas issue.

We have not -- we responded to what the DOL told us to do,
and we did the right thing as we pointed out in our affidavit. | don't know
how to get that before the Court other than through that vehicle. The
drivers, we don't report that the gas is part of the income; we report w hat
they're paid and we report the declared tips.

The drivers themselves go to the IRS and take a deduction for
the gas payments they've made, and so | don't know why this IRS issue keeps
coming up, but the IRS has been told properly from all sides exactly what's
going on. We're not hiding anything. We're not misrepresenting anything on
the gas.

So our primary basis on the motion to amend is just that there is
no issue with respect to the gas, and the Minimum Wage Amendment
certainly doesn't refer to gas in any context, and they're not similar, And if
they're not similar, then he can't be added under Rule 15.

THE COURT: Okay. Sir, do you have anything that you want to
respond to that?

MR. GREENBERG: Your Honor, as the Court pointed out previously,
class members don't need to be identical. There needs to be a common issue

and judicial efficiency and resolution of the common issue. We're not
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anywhere need that stage in terms of --

If Mr. Ahmad worked in a completely different job -- he was a
dispatcher in Defendant's taxi business and not a taxi driver -- then perhaps he
wouldn't be a proper plaintiff in this case, but it's uncontested that they both
were taxi drivers. They're both making these allegations that they didn't get
paid the minimum. Maybe they worked different time periods. Some
overlapping, some not. Maybe they -- they were paid different amounts. They
worked different hours.

Those are issues -- whether those issues would prevent
certification is a different issue. We're not there. The Court has no record to
consider that, But in respect to whether they at least punitively could bring a
case jointly to say, this happened to us, we want to be representatives of a
class, it's a very low threshold, Your Honor. We're not here to determine the
facts at this point. The Defendants will have an opportunity to say, well, Mr.
Perera or Mr. Ahmad could or couldn't be the proper representatives at a
particular time, but we didn't get to these issues. It's way, way down the
road, the proper record, Your Honot.

THE COURT: All right.

MR. GREENBERG: Thank you.

THE COURT: Thank you. There are many, many apparent issues going
on here, and | want to make sure that | give both sides' arguments due
consideration, so I'm going to get a written order out to you shortly.

MS. KOTCHKA: Okay. Thank you.

THE COURT: Thank you.
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MR, GREENBERG: Thank you, Your Honor.

[Proceedings concluded at 11:20 a.m.]

ATTEST: | do hereby certify that | have truly and correctly transcribed the
audio-visual recording of the proceeding in the above entitled case to the
best of my ability.

Renee Vincent, Court Recorder/Transcriber
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