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IT IS ORDERED, ADJUDGED AND DECREED that Venetian Macau Limited's
Perempiory Challenge of Judge is precluded by SCR 48.1, and thus stricken.

I'T IS FURTHER ORDERED that any request to stay proceedings must be presented to
Judge Gonzalez, as she has jurisdiction over this case.
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athés JoPisanelli, Esq., #4027
Todd L. Bice, Esq., #4534
Debra L. Spinelli, Esq. #9695
Jordan T. Smith, Esq., #12097
400 South 7th Street, Suite 300
Las Vegas, Nevada 86101

Attorneys for Plaintiff Steven C. Jacobs
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C. Jacobs Fails to State a Claim Against VML upon Which Relief Can Be Granted
While the allegations in the FAC pertaining to VML are scant (see FAC 9 4, 25, 46, 54,
56, 58, 61, 64, 67, 68), Jacobs nonetheless brings three causes of action against VML (see id. 9
50-68). In his first cause of action, Jacobs claims VML breached his Term Sheet by
mischaracterizing his termination as “for cause,” thus denying Jacobs certain compensation to
which he claims he is entitled. See id. 99 50-58. Jacobs’ second cause of action alleges VML
somehow breached the Term Sheet when LVSC and SCL allegedly denied his demand to
exercise SCL stock options, which plaintiff alleges were granted under a separate written
agreement signed after the Term Sheet. See id. 9 59-64. Finally, Jacobs’ third cause of action
against VML alleges VML should be liable for breach of the covenant of good faith and fair
dealing due to the alleged “conduct of LVSC” and Mr. Adelson. See id 9§ 65-68. The |
allegations in the FAC cannot support these claims against VML. See Nev. R. Civ. P. 12(b)(5).
As a preliminary matter, all three causes of action — which seek to impose obligations on
VML — depend on Jacobs’ contention that LVSC “assigned the terms and conditions of Jacobs’
employment with LVSC to both VML and Sands China.” See id. 4 25, 54, 61 and 68. The
general rule in Nevada is that “personal services contracts are not assignable absent consent.”
HD Supply Facilities Maintenance, Ltd. v. Bymoen, 125 Nev. 200, 205, 210 P.3d 183 (2009).
When seeking leave to file the FAC, Jacobs claimed he was unaware of the alleged assignment
of the Term Sheet until the SCL jurisdictional hearing in this litigation. Mot. to Amend at 5
(“Evidence presented at the jurisdictional hearing [regarding SCL] . . . provided that LVSC
transferred or assigned the contract to both Sands China and VML.”). Given that Jacobs was
unaware of the purported assignment until the jurisdictional hearing, he certainly could not have
consented earlier, and there could not have been a valid assignment of the Term Sheet. See |
Breliant v. Preferred Equities Corp., 109 Nev. 842, 847, 858 P.2d 1258, 1261 (1993) (“[TThe

court may take into account matters of public record, orders, items present in the record of the

Tecnicas, 2012 WL 3860598 (E.D. Ark. Sept. 5, 2012) (defendant assumed contract with
resident of forum, for delivery of machinery to forum).

16

PA1102

Docket 69090 Document 2015-33390




o0 9 N b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

case, and any exhibits attached to the complaint when ruling on a motion to dismiss for failure
to state a claim upon which relief can be granted.™).

Having relied on his claim he was unaware of the assignment to support his late addition
of VML, Jacobs cannot now reverse position. See NOLM, LLC v. Cnty. of Clark, 120 Nev. 736,
743 (2004) (judicial estoppel prevents party from taking two inconsistent opinions where one
position has alrecady been successfully asserted to the Court). Without assignment of the Term
Sheet, all of Jacobs’ claims against VML must fail. VML could not have breached a contract to
which it was not a party.

In addition to this critical flaw that permeates all three of Jacobs’ causes of action

against VML, his second cause of action also plainly fails to state a claim against VML.

Jacobs’ second cause of action alleges: (1) LVSC caused SCL to grant stock options to Jacobs
(FAC { 60); (2) Jacobs made proper demand to LVSC and SCL to honor his right to exercise
the options (id. § 63); and (3) LVSC and SCL rejected his demand (id.). While none of these
allegations concern VML, Jacobs nonetheless alleges VML should be held liable for this
purported breach. It is clear such an empty cause of action must fail—nothing in the FAC
provides a basis to hold VML liable for this alleged breach.

Jacobs’ second cause of action also depends on his contention the May 11, 2010 grant of
2.5 million Sands China share options was controlled by the Term Sheet agreement between
Jacobs and LVSC, such that these stock options should have had an accelerated vest if he was
terminated “Not for Cause.” See FAC 4 61. However, the Term Sheet predated the alleged
written agreement memorializing the May 11, 2010 option grant by almost a year. See FAC 9
24, 60. The Term Sheet makes no reference to the May 11, 2010 option grant. See Toh Decl.
19, Ex. 1. Rather, the May 11, 2010 grant contains its own termination provisions, which
eliminate his right to unvested options upon termination for any reason. See id. § 19, Ex. 2 at 9.
Jacobs concedes he was terminated on July 23, 2010. FAC 9 43. He also concedes none of the
2.5 million share options in Sands China were set to vest until January 1, 2011. FAC 9 60.
Thus, under the clear terms of the May 11, 2010 grant, he is not entitled to any of the 2.5

million Sands China share options because he was terminated several months before any of
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these options were scheduled to vest.* He has alleged no colorable basis as to why the Term
Sheet would control the terms of a share options granted by SCL almost a year later, with an
express termination provision directly contrary to the rule he is arguing was in force. This
claim fails as a matter of law.

Jacobs’ third cause of action for breach of the implied covenant of good faith and fair
dealing also fails to state a claim against VML. This cause of action is premised on a laundry
list of LVSC’s and Mr. Adelson’s purported conduct, but none of this conduct is even alleged to
have involved VML. See FAC  67. Breach of the implied covenant of good faith and fair
dealing requires some evidence of “bad faith” on the part of a party to the contract. See, e.g.,
Hilton Hotels Corp. v. Butch Lewis Prods., Inc., 109 Nev. 1043, 1046, 862 P.2d 1207, 1209
(1993). Not only has Jacobs failed to establish VML is a party to the contract, but he has failed
to allege any actions by VML that could constitute bad faith or any “wrongful act . . .
committed [by VML] during the course of [the] contractual relationship.” Id. At most, Jacobs |
vaguely refers to VML’s “wrongful conduct” (see FAC § 67), but he provides no explanation as
to what VML’s supposedly wrongful conduct was. Moreover, this cause of action is entirely
unclear as to what “agreements between Jacobs and LVSC™ this covenant purportedly attaches.

See FAC § 67. For all these reasons, this claim fails as a matter of law.

*  On a motion to dismiss, the Court may consider the Term Sheet and May 11, 2010 stock

option grant. Even though the documents were not attached to plaintiff’s complaint, where the
complaint “refers extensively to the document or the document forms the basis of the plaintiff’s
claim,” the incorporation by reference doctrine allows the Court to consider these documents
when ruling on a motion to dismiss. See, e.g., United States v. Ritchie, 342 F.3d 903 (9th Cir.
2003); Baxter v. Dignity Health, 131 Nev. Adv. Op. 76 (2015) (“where the complaint
incorporates by reference a preexisting affidavit of merit . . . and no party contests the
authenticity of the affidavit or its date, the affidavit of merit may properly be treated as part of
the pleadings in evaluating a motion to dismiss.”); Breliant, 109 Nev. At 847 (relying on federal
court case for the proposition that the “court may consider document incorporated by reference
into the complaint™) (citing Berk v. Ascott Inv. Corp., 759 F. Supp. 245, 249 (E.D. Pa. 1991)).
See also Nelson v. Heer, 121 Nev. 832, 834, 122 P.3d 1252, 1253 (2005) (“We have previously
recognized that federal decisions involving the Federal Rules of Civil Procedure provide
persuasive authority when this court examines its rules.”). Here, the Term Sheet and May 11,
2010 option grant provide the entire basis for Jacobs’ second cause of action.
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D. Jacobs Should Be Judicially Estopped from Making Claims Against VML that Are
Directly Contrary to Positions He Previously Relied on Successfully Before the
Court
Plaintiff’s position in his FAC is flatly inconsistent with the position he took in

opposition to LVSC’s motion to dismiss for failure to join VML as an indispensable party. See

February 9, 2011 Jacobs® Opposition to LVS Motion to Dismiss, on file herein, at 14-15.

Jacobs expressly asserted before the Court that “VML is not a party to Jacobs™ employment

agreement or the nonqualified stock option agreement.” /d. Jacobs affirmatively refused to

name VML as a defendant, telling the Court that he was ready, willing and able to proceed in

VML’s absence. The Court ultimately sided with Jacobs and denied LVSC’s motion.

Jacobs™ new claims against VML are directly contrary to his previous assertions. He
now seeks to hold VML liable for purported violations of the very contracts to which he
claimed VML was not a party. Judicial estoppel applies where “(1) the same party has taken
two positions; (2) the positions were taken in judicial or quasi-judicial administrative
proceedings; (3) the party was successful in asserting the first position (i.e., the tribunal adopted
the position or accepted it as true); (4) the two positions are totally inconsistent; and (5) the first
position was not taken as a result of ignorance, fraud, or mistake.” NOLM, 120 Nev. at 743 |
(internal quotations and citations omitted). As the United States Supreme Court has long held, |
“[W]here a party assumes a certain position in a legal proceeding, and succeeds in maintaining
that position, he may not thereafter, simply because his intercsts have changed, assume a
contrary position . . . .”” New Hampshire v. Maine, 532 U.S. 742, 749 (2001) (quoting Davis v.
Wakelee, 156 U.S. 680, 689 (1895)).

The purpose of the judicial estoppel doctrine is to prevent parties from doing exactly
what Jacobs seeks to do here—"prevailing in one phase of a case on an argument and then
relying on a contradictory argument to prevail in another phase.” New Hampshire, 532 U.S. at
749 (internal quotation and citation omitted). There can be no dispute Jacobs has asserted two
inconsistent positions before the Court and that he succeeded in asserting the first when the
Court denied LVSC's motion to dismiss. Judicial estoppel should preclude Jacobs from

reversing his position now that it suits him to do so.
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IVv.
CONCLUSION

Jacobs’ Fifth Amended Complaint fails to set forth any basis for personal jurisdiction
over VML. Such jurisdiction does not exist. VML is a Macau-based company with operations
based entirely in Macau. VML has no employees, revenue, property, or license to engage in
gaming activities in Nevada. Plaintiff’s causes of action against VML are based entirely on
alleged breaches of a contract that was exccuted by VML in Macau and performed in Macau.
There is no basis for the Court to exercise jurisdiction over VML, especially in this
“transnational context™ where “cxorbitant exercises of all-purpose jurisdiction” pose “risks to
international comity.”

While the FAC can be dismissed for want of jurisdiction alone, Jacobs’ complaint also
plainly fails to state a claim against VML upon which relief can be granted. Jacobs seeks to
hold VML liable for breaches of a contract to which it was not a party, actions allegedly
perpetrated solely by parties other than VML, and for a violation of terms that are plainly not
part of a contract. On their face, these allegations must be dismissed.

Lastly, Jacobs should be judicially estopped from making his new claims against VML
when these claims are directly to those on which he previously relied to defeat LVSC’s motion
to dismiss.

For the foregoing reasons, VML respectfully requests the Court dismiss the first, second
and third causes of action in Jacobs’ FAC, as against VML.

DATED this 21st day of October, 2015.
CARBAJAL & MCNUTT, LLP
/s/ Dan McNutt
DANIEL R. MCNUTT
Nevada Bar No. 7815
MATTHEW C. WOLF
Nevada Bar No. 10801

625 South Fighth Streect
Las Vegas, Nevada 89101

Attorneys for Defendant
Venetian Macau Ltd.
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that pursuant to NRCP 5(b) and EDCR 8.05 on the 21% day of |
October, 2015, [ caused service of the foregoing VENETIAN MACAU LTD.’S MOTION TO
DISMISS THE FIRST, SECOND, AND THIRD CAUSES OF ACTION AGAINST
VENETIAN MACAU, LTD. IN PLAINTIFF’S FIFTH AMENDED COMPLAINT to be
made by depositing a true and correct copy of same in the United States Mail, postage fully
prepaid, addressed to the following and/or via electronic mail through the Eighth Judicial

District Court’s E-Filing system to the following at the e-mail address provided in the e-service

list:

Steve Morris, Esq.

Rosa Solis-Rainey, Esq.
MORRIS LAW GROUP
900 Bank of America Plaza
300 South Fourth Street
Las Vegas, NV 89101
sm{@morrislawgroup.com
rsr{@morrislawgroup.com

Michael E. Lackey, Jr., Esq.
MAYER BROWN LLP
1999 K Street, N.W.
Washington, DC 20006
mlackey@mavyerbrown.com

James Pisanelli, Esq.
Todd Bice, Esq.

Debra Spinelli, Esq.
Jordan Smith, Esq.
PISANELLI BICE PLLC
400 South 7™ Street, Third Floor
Las Vegas, Nevada 89101
jIJp@pisanellibice.com
tib@pisanellibice.com
dis@pisanellibice.com
its@pisanellibice.com
Attorney for Plaintiff

J. Stephen Peek, Esq.

Robert J. Cassity, Esq.

HOLLAND & HART

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134
speek(@hollandhart.com
rcassity(@hollandhart.com

J. Randall Jones, Esq.

Mark M. Jones, Esq.

KEMP, JONES & COULTHARD

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169
irj@kempjones.com
mmi(@kempbiones.com

/8/ Lisa A. Heller
Employee of Carbajal & McNutt, LLP
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Dan McNutt

Nevada Bar No. 7815
drm@cmlawnv.com
Matthew Wolf

Nevada Bar No. 10801
mew@cmlawnv.com
CARBAJAL & MCNUTT
625 South 8" Street

Las Vegas, Nevada 89101

Attorneys for Venetian Macau Limited

DISTRICT COURT
CLARK COUNTY, NEVADA
STEVEN C. JACOBS, CASE NO.: A627691-B
DEPT NO.: XIII
PlaintifT,
V. DECLARATION OF TOH HUP HOCK
IN SUPPORT OF VENETIAN MACAU
LAS VEGAS SANDS CORP., a Nevada LTD.’S MOTION TO DISMISS THE
corporation; SANDS CHINA LTD., 2 Cayman FIRST, SECOND, AND THIRD
Islands corporation; SHELDON G. CAUSES OF ACTION AGAINST
ADELSON, an individual; VENETIAN VENETIAN MACAU LIMITED IN
MACAU LIMITED, a Macau corporation; PLAINTIFF’S FIFTH AMENDED
DOES I-X; and ROE CORPORATIONS I-X, COMPLAINT
Defendants.
AND ALL RELATED CLAIMS.

DECLARATION OF TOH HUP HOCK IN SUPPORT OF YENETIAN MACAU
LIMITED'S MOTION TO DISMISS

1. [ am the Executive Vice President and Chief Financial Officer of Venetian Macau
Limited, a Macau corporation ("VML"), incorporated in Macau, with its principal place of
business in Macau. I make this declaration on behalf of VML based on my personal knowledge
of the company’s operations and records and on information I have gathered from my VML

colleagues which I believe to be accurate. If called and sworm as a witness, I could and would

testify competently hereto.

01860-00007/73329532 1
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2, VML is a resort and gaming operations company located in Macau that develops and
owns integrated resorts in Macau. VML's principal place of business is Macau, and VML is
incorporated in Macau.

3. VML holds a subconcession from the Macau Government that allows it to own and
operate casinos and gaming areas in Macau.

4. Except for a small amount of stock that must be held by an individual in Macau to
satisfy Macanese regulatory requirements (10%), VML is and has been a wholly-owned
subsidiary of Sands China Ltd. (“SCL”) since SCL’s initial public offering in November 2009.
3. SCL 1s a Hong Kong Stock Exchange company, with its principal place of business in
Macau. Approximately 30% of SCL.’s stock is publicly traded on the Hong Kong Stock
Exchange. The remainder is indirectly owned by Las Vegas Sands Corp. ("LVSC™").

6. VML maintains separate bank accounts from its parent companies. VML has no bank
accounts or other assets located in Nevada.

7. VML is adequately capitalized and able to pay all of its debts from the revenues it
generates. In 2014, VML had operating profit of over $2.6 billion and net profit of over $2.65
billion from its Macanese operations.

8. VML observes corporate formalities in relation to SCL and LVSC.

0. VML has never owned, controlled, or operated any business in Nevada. VML does not
own or lease any property in Nevada.

10.  VML's Macanese subconcession only permits gaming activities within Macau. Neither
it, nor its parent (SCL), nor any of VML’s own subsidiaries conducts any gaming operations in
Nevada, nor do they derive any revenue from operations in Nevada. A non-competition
agreement with LVSC prevents VML from doing business in Las Vegas (just as it prevents
LVSC from doing business in Macau).

11. All of the billions of dollars in revenues that VML’s gaming and resort operations
generate annually derive from its operations in Macau. VML does not pay taxes in Nevada and
only pays taxes in Macau.

12. VML has over 25,000 employees, none of whom reside in Nevada and all of whom live

and work in and around Macau. VML has never had any office in Nevada.

01860-00007/7332953.2 2
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13. VML has its own Board of Directors and keeps its own minutes of the meetings of its
Board and Board Committees. Four of VML’s five board members reside in Macau or Hong
Kong (with Robert G. Goldstein being the one exception). Of these board members, only two
serve as board members for SCL (and Mr. Goldstein for LVSC). VML Board meetings are held
in Macau or Hong Kong; no Board meetings are held in Nevada.

14, VML maintains its own separate and independent corporate and accounting records.

15. VML does not share any employees with LVSC.

16. VML has complete control over its routine, day-to-day activities. VML controls its
business strategics and operations, and enters into its own contracts. VML also controls its own
hiring and {iring decisions, though SCL Board approval may be required for some senior
management positions.

17.  Before SCL’s IPO, VML was an indirect wholly owned subsidiary of LVSC.

18.  When Plaintiff Steven Jacobs was originally hired, he was designated the CEO of VML.
19.  Attached as Exhibit 1 is a true and correct copy of Jacobs' "Offer Terms and
Conditions."

20.  Attached as Exhibit 2 is a true and correct copy of the May 11, 2010 option grant from
SCL to Jacobs.

I declare under penalty of perjury under the laws of the State of Nevada that the

foregoing is true and correct.

Executed on October 22, 2015 at Macau.

i

‘Toh Hup Hock

01860-00007/7332953.2 3
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08/04/2009 15:40 IFAX - PATTIE Loo1/001

Steve Jucobs
Offer Terms and Conditions

1. Position: President and CEO Macau, listed company (ListCo)
a. Reporting into President and COO LVS or CEQ/Chaurman LVS
b, All staffto be direct reports, inclading EVP/President, Asia Development

2. Term: 3 vears
3. Base Salary and Annual Bonusg
a. 1.3 M base {USD)
b. 50% bonus
i. 25% Achieving annual EBITDAR Performance as submitted and
approved by the BOD for Macau
i 25% Individual Objectives to be mutually agreed on an annual basis
4. Bqguity

a. 500,000 options in LVS to be granted date ot hire at FMV. Should there be an
IPO of Macau, LVS options to be converted at IPO into sufficient numbers of
ListCo options such that the aggregate FMV of ListCo at the [PO List price is
equal to the aggregate FMV of the LVS stock being converted. Conversion to
be tax free.

b, Vesting 4
1. 250,000 shares vest jan 1, 2010
i, 125,000 shares vest Jan 1, 201!
it 125,000 shares vest Jan 1, 2012
S. Expat package
a. 10,000 one time fee to cover moving expense from Atlanta to HK
b. Housing Allowance: 12,000 per month, company pays deposits (if required)
¢. Repatriation; Business airfare for employee and dependants, one 20 foot
container, company to pay termination fees (if any)
d. Employee agrees to apply for Full Time Resident Status.
6. Expense reimbursement/ Business Travel
a. Full reimbursement of expenses necessary to conduct business and in keeping
with company and IRS policy
b. Business {ravel: Business class or above subject (o prevailing company policy

7. Employce Benefit Plan: Participation i any established plan(s) for semor executives

8. Vacation and Holidays: 4 weeks per annum, with cight to cairy over should busmess
demands prevent use

9. Change of Control: Provision to accelerate vest and tertminate not for cause should
Sheldon or Miri not be in control of company

10. Termination:

a. For Cause — Standard Language
b. Not For Cause — 1 Year severance, accelerated vest. Right to exercise for |
year post termination.

(

R o e S R e S N A S
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Ao pommre D18

¥
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Plaintiff Ex.004 00001
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SANDS CHINA LTD.
(Iricarporated In the Cayman Islands with Urited Fability)
(the "Company”)

WRITTEN RESOL!?TIG!‘! OF THE REMUNERATION COMMITTEE OF THE BOARD OF

JOMPANY (THE "COMMITTEE")

- Written resolution of the Committee dated May 10, 2010

1.

11

1.2

1.3

14

LS

1.6

STOCK OPTION GRANT

IT IS NOTED THAT th% Company wishes to grant options to purchase shares in the Company .

to Mr. Steven Craig Jacobs, the Chief Executive Officer and Executive Director of the
Compatry {"Mr. Jacobs”}, in recognition of his contribution and to encourage continuing
dedication.

iT I5 NOTED THAT, the Committes has determined that It wishes 10 grant Mr. Jacobs options
to purchase 2,500,000 shares in the Company on May 113, 2010.

IT 1S HEREBY RESOLVED by the Committee and approved by the Independent Non-Executive
Directors that Mr. Jacobs be granted options to purchase 2,500,000 shares In the Company
on May 11, 2010.

{T IS HEREBY RESOLVED by the Commiitee and approved by the independent Non-Executive
Directors that the exercise price per share of each option granted hereunder shall be either
the officlal closing price of the Company’s shares as stated in the daily quotation sheets of
the Stock Exchange of Hong Kong Limited (the “Stock Exchange”} on May 11, 2010, or the
average of the official closing price of the Company's shares as stated In the daily quotation
sheets of the Stock Exchange for the 5 business days immediately preceding the date of
grant, whichever is higher.

IT IS HEREBY RESOLVED by the Committee and approved by the Independent Non-Executive
Directors that the validity period of the options granted hereunder shall be ten (10) years.

IT IS HEREBY RESOLVED by the Committee and approved by the Independent Non-Executive
Directars that the options granted hereunder to Mr. Jacobs shall and do hereby vest in
accordance with the following schedule:

january 1, 2011 January 1, 2012

50% 50%

[Remainder of page Intentionally left biank]

PAGE10F2
WRITTEN RESOLUTIGN OF THE REMUNERATION COMMITTEE DATED MAY 10, 2010
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{ravid Turnbull

independent Non-executive Director and

Chairman of the Remuneration Committee
fain Bruce

%‘V\,\ Ce.
Independent Non-exetdtive Director and
member of the Remuneratlon Committee

Jeffrey Schwartz

Non-executive Directorand
member of the Remuneration Committee

Chiang Yun

in&e@n—exemﬁwe Director

PAGE 2 OF 2
WRITTEN RESOLUTION OF THE REMUNERATION COMMITTEE DATED MAY 10, 2010
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David Turnbull

LG

Independent Non-executive Director and

Chalrman of the Remunerotion Committee

iain Bruce

Independent Non-executive Director and
member of the Remuneration Committee

leffrey Schwartz

Nen-executive Director ond
member of the Remuneration Committee

Chiang Yun

&

Independent Non-executive Director

PAGE 2

OF 2

WRITTEN RESOLUTION OF THE REMUNERATION COMMITTEE DATED MAY 10, 2010
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David Tuenbull

— -~fndependent-Nas-executive Director and . | “
Chairman of the Remuneration Comuittee

tain Bruce

Independent Non-executive Director and
member of the Rernuneration Commitiee

Jeffrey Schwartz

Independent Non-executive Director

PAGE 20F2
WRITTEN RESOLUTION OF THE REMUNERATION COMMITTEE DATED MAY 10, 2010
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July 7, 2010

JTACOBS, Steven Creig

bt H & &?ﬁ@iﬁ to subsoribe for

onsiderstion of vour ¢

-n io sxercisshie in accordance with the following vesting scule, subject w the Option Tems
i ended 1o this letter, 85 | Buce o time (o time,

Percentage of Option Exercisable

0%

From | Jormary 2012 100%

1 you decide to exercize the Option, you e reqitived under the Opticn Teoms and Conditices to give 2
setine of exercise to the Company {2 form of which & appended fo this letler as Appendix I).

The Option will lapse on 11 May 2020, to the exitent i has not been cxercised.

4. Conditions of the Gram

1o this letter 28 Appendin T as in

The Option is subject to the Option Terms srdd Conditions appendsd
free fom tims to Hme.

1.7

¥ you wish fo sonept this offer of te Optios, pleass sign the duplicate copy of this notice aad velurn 1
fogether with remittanse of HES1H0 1w Joey Cheong (Vesstisn P1 LG, Husenn Hesoeress ~

SANDE CHINALTD,
Levei 28, Three Pacific Place, 1 Queen's Road Eest, Hong Korg

Stscrpnraiad i e Caviven Islands with Emiled Sabilly. Stock Dove 1920,

S0000202

K568 OO0 12
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Sands Chitna Hd

Compensation & Bensfits Office) of the Company, within 28 days of the date of this letter. If Joey
Cheong does not receive the letter and amouut (in accordance with this paragraph) within 28 days, you
shall be desmed to have declined the grant of the Option.

Saveasmmhanadabavc,ym mmmhammﬂpﬁmmmﬁnmhﬁmgmmﬁdandmbe

T hereby accept the offer of the grant of the Option (as defined above) and caclose HK$1.00 ia cashiby
chegue

Signatare of; JACOBS, Steven Craig
Date :

Reccived by
Date:

SANDS CHINA LTD.
Level 28, Three Pacific Place, 1 Queen's Roed East, Hong Kong

“incorporated in the Ceyman lelands with Snled SabiRty. Stock Code 1928,
2 S$J000203
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Tee  Chief Executive Officer of Sands Chine Lid. (the "Comep
Copy: Mr. Luis Nupo Mesquita de Melo, General Counsel of the Company

o s&bﬁw“iﬁ %‘f sh&?&i g ‘S&M@@w} 531 %ifgg %ﬁ@ﬁ‘g&%ﬂ? that was
Wﬁﬁ o &@é sonesd g}%&'
“Grapt Letier™), %sy this notice exerciss fhl @%&ﬁ Fi] ot DL
swbiect to thet Option in eccordsnce with the @y@m ‘Eﬁfm T ‘-f.""

grawt Yetter). ©cemfive that T e vested in oay O

[Plesse tick the sppropeiete box below']

e raomest (he fssne fo me of
2 ené hereby enclose HES ¢ 1 s
; for the fzll amount of (s aggresste subsoription Wﬁ %;%';aﬁ &ﬁﬁ% in respact
Wice is given.
e et the issue to me of Shares in sccordence wih the Opiit
: hershy caciose Shares valsed at -@@ Feir Maslot Vabee af %E:gw Hme %&t i
& sl 1o the exeroise price of ﬁ%@% ie B the il soount of the sypregsle

W&W&%ﬁ grice for e Sheres o regpect of F which this : iz glven,

Sen aned Artieles of Asesolsting of the Company.

I agres to acvept the Shares on the tarms of the Memoray

.
Signsturs
Eaau- A R PEBITP R R E NGO T LG BN FPR T T RASAB N E YO E RS T DR
« s -
Mame {in cepiizle}
o Db’ :ﬁ%ﬁ? "f o BO Lo s EOE OET BY T EE R LB AL FBEIEETRID

X Tr v DT PP PP

B e T T L 32 LA L A L A L R R R R i i

B A PR B NI UG LSRR RRLRASEERETRRE YOS AEOTONSAILRI B IO AEemS AR

MBI i ieieurinrnmonracasoaareuirpssagrttaaTiosoaEs v v rs

¢ piesse noed the wmeaber of Shares In respest of which you ere eneiviaing ne Ogtion. Pleose send Dl nodos of suercise lgether
wit e RemBance in Ohief Exacuthe Offlce of Sands Chins 142, sopving Tie Seneral Counsel,

% esse nnerl tha reitvard ermount (Mermber of Bharee &wzsmﬁgﬁ%ﬁm Prnm,
? piosse delde o eprapriais.

¥ Plogee Ret e relivent srmound (Member of Shoree « Folr Merkat Vil

SAHDS CHINALTD.

P evel 28, Thres Paciic Place, 1 Cusen's Road Bast, Hong Kong

momporsiad it b Coymen lalends with Smied Sebilly. Siock Lode 7 P78,

$.J000204

Lt

14

PA1121



o

Pro

e,

Company adopted an Bguity Award Plan on November 8, 2009 {the “Plan™). The provisions of the Plan
are hershby neated herein by reference. Except as ctherwise expressty st forth berein, the CGrant Letier

“m mccordzncs With the provisions of the Plan and any capifalized terms ndt ctherwise
e v shell heve the meanings ascrived to them in e Plan, The Commitl

autherity to mterpret zad construe (he Plan and the Grant Letter and to meke any and all determinations
under them, and its decision shall be binding and sonoinsive spon the Pa =i and bis legal representative
in respect of awry Guestions arising undex the Plan or the Orant Leiter.

Ser forth below are extracte of relevant provisicos of the Plan. These sxiacls mre @ gvided for your
: omly. Plesse reftr directly to the Flan for @ complete Yet of tm

i amd conditicas, Should there
ron fhe terms Hsted bolow and those In the Plan, (he Plen shall provail

1.1 Each Option shall be exercizable only by a iee during the Orantes’s Hifetime, o, & permissible
snder eppliceble law, by the Crantee"s legal grercian oF 7epies

iz sy be exercised in whole or p pert in e manner a5 oot out In Clauses 2.1 and 4 by 128

-

£ entative(s)} giving netice in woking @ the Coznceny (g form of
s8 A dix ¥ to the O L tating et the Option i therehy exsrcised aud
the mrwber of Sherss (o be subsiribed. Bach be scoommpanied bY 2
e for The foll amount of the aggregate Subsceiption Price for fhee Shaves In respest of which
the i given, The Option Price shell be payeble (i} in cash andior She valwed 2t the Fair
Wadest Valne at $he Yime the Option is exercled (including by means of atesiation of ownsrship of
somt mmher of Shases o leu of actusl delivery of such shaves W0 the Compeny), (1) in the
Sterretion of the Committes, sither {A) i other property having a fair market valne on the date of
stercise equal to the Option Prive o () by delivering to the Commiites 2 copy of ivavoralie
inetruotions o @ stockbroker to deliver promptly to the Compsay an amous of lpan procesds, o
groczeds from the sele of the Sharss subsject to the Option, sufficient to pey e Crption Price or (3]
by sach other method as the Comenittes mey allow. Notwithstanding the foregoing, in no event shall
vom be permitied to exercise an Crotion in the monner described In clawse () or (i) of the preceding
eomtenme iF the Committes deferaimes thet exercising an Option in zach manaer wonld viclste any
other applicable law or the appliabls rales and regulstions of auy seourities exchange o7 inier dealer
grotation system en which the secmrities of the Company or any Subsidiaries are Heted or traded.

r a7 TION OF EMPLOGYIMENT ON THE OFTIONS

1. EFFECTOFIES

Z.1 Subiest as hereimafier provided the Bouity Award Flan, the Opton may be ezercized by he

Corantes 2t eny Hme or tmes during the Opidon Paried (subject to such westing scale a2 sof out in the
gram Istier shove) provided hat.-

(i Dreath/Diaabllity: ¥ the Grantes’s emplovment with the Company and #s sebsidiaries
it Deathyiiizasit 2 ! .

terminates oo aceount of the Uraples’s denth or by the Company OF a5y subsidiary dus 0
Siesbility, the vovested portion of the Upticn shadl expire on the dats of lermination and e

SANDS CHBIALTD.
{avel 28 Thres Pacific Place, 1 Guesa's Road East, Hong Hong

2

“eorperaind b he Oayenan isleade with fmied gebifty. Stouk loetis 7924
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vested pordon of the Oplion ghall Tezpats swarcissble by the e {hroagh @w eazher of
(A} the expiretdion of the Optics Ten Beriod or (B} cne year following the date of termius i

acoomot of death or dizability;
Gif} - g for Cause: § the Crames
{grapmated mfgﬁ}?rmzmmm
on amni: of the Gramiee's death f oF mf sohsidiary due o dissbilily or
S ceuse, the mnvested portion of e @;m ghall @@w o the date of termination and the
vested portion of the Option shall ercisable W ﬁiv;: %%ﬁfmgk the %ﬁe@s &t
(A} the expiration of ihe @;gmfs
{35y : 5 the Compeny and s
vy for @@%&%ﬁs @m‘iﬁﬁ % wovagted
{iv) eneval Qe %&aﬁtﬁ g? %@g é.:*;% & talenver offer, shere rapurchs
z‘ﬁ%&m& of m@ﬁg i oo $a made to sl e holders of Shares, or
sl @*&h heldars oiher z&zﬁ% %%m @%’@mz‘ andiox &zz}» msﬁm e iy by the offerny and/or any

&“ﬁiﬁgmﬁ snciation or soncert with the of sy shail uze all reasounable
e that such oifer 18 exte e s on the same ferms, with

awm:@mm changes, s assumdng that ;@@? %% se, B %ﬁ%@‘%ﬁg s exercise In full
of the Optiers grevied (o thea (Whatdar | :
of the Compeny. 1€ such offer i&%ﬁ* ‘%%’ﬂ as 3 %&sm or s declered
-é@é@m oF ‘“%?ﬁ a&e@*@%m of = 3 tnthe &%@?@?@%ﬁﬁfg ofthe
tee g ! inp gny oiher = = which § @@%mﬁ ‘iﬁs%@’@

W@@& be wm%@ﬁ to erercize los @r@&%& {m the m@ﬁ m@; aﬁ% &)

ot o5 io the extent specified in the Crastes’s wolics SRR
@@ﬁm st %ﬁg thae %E? to the close of such ofier m@ date @?’m mﬁm&mm% under
scheme of grom at. Subject fo the ebove, 20 @gsm fto the extent not slready exercised)
will lapse avtomatically on ihe cale on etich sk offer closee or the record date &
sxtitiernanis under 1 schewme of arangemsy

o
iR g

&4 Winding up of the Company: intheevenia noite s g@“’m oy the Compaay 1o 13 wEmbers
' convene o generel mesting for the purposes | of considering, and i thought 4, spproving 2
resolution o voluntarly wind-up the Company, ihe g@iﬁ%mg sholl on the ssme date a8 gs“
scon after it despstohes such nofice 1o sach of s shareholders give notios tereel @
Cirantess snd thersupon, esch Oraples {ex in the czse of His geath, his legal pevs(n
represeniative(s)) chall he emtitied v enerchie &l o amy &8 of e Opiions {0 the extent ool
m"@ﬁ‘g exercised) at sy time ot Ity than 1990 wostness daye prioy ot mmw&:ﬁ gemeral
meting of the Company . roferred to shove by giving setice i wriing to the CowmpaEy.
scommpaniad by & remitiance for the &Y awount of the :.i‘_’_',:i'ff = Subscription Pdoe for the
Shares | f@y@& of which the actes is givea, wherenpon the Company shall as soon 88
possibie and, o sny evedt, o0 later (e e %mﬁ% ey bammediniely pricr tothe date of the
pﬁ;&:}m@é zemerel mesting, sliot tie celevan: Shezes t the Grawtee cradited as Ry paid and
regster the Grantee 25 holder thereot;

Restrueturing 4 malesmetipn: if 4 congrod arise or srrangement between the Compauy and
Hs members or W sors is proposed for the parposen of 5 sckene for the restructuring of Ge

s
&

SANDS CHIA %1:“*‘“%3
Level 28, Three Paciie Place, 1 U Caeeen's Road Ssst, FHong Hong

“neorporated it e CERTER fetonds wiEh Dty Sebilty. Stosk Gote FHEE
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YTy i?geéé 6% is Fod

with 2oy other compenies pursuant to the laws of the

sion I which the Company wes ine ted the Company shall give notine o all
. s of the seme day 25 i gives notive of the meeting

or credifors SLIMMONINE meeting 0 copsider such & scheme :

Grantes may by it e Cons ommanied by = remitiance for the Bl

pey ihe aj i Shares in respect of which the notice is

given (such notice io be received by the Comipany vot lgter than two business dve priw fo
the proposed meeting), mxercise the Uption o its £l estient or to the odent specified m (he
actice and the Company shall as soon es possible & any event 2o later than the boginess day
immediately prior to the date of the proposed mesting, alict and lesue such nomber of Sheres
fes the Clrantes which falle o be issued upon on such exercize of the Option credited as fully
peid and register ~eartee a% & holder theveof With offect fom the date of such mesting,
o} Crantess fo exerciss their respactive Options shall forthedith be suss ended.
foom such compromise of enf Secoming effentive, all Optivzs shall, % the exext
thet they heen exercised, lapse, 1F for auy reseom such compromise of arrengement
dems not beoome effective and is terminated or Tapses, the rights of Grantess 1o exercise their
respeciive Options shall with effect from e date of the making of the order by the relevant
eourt be restored In full g5 ¥ mch corproanise or surengement had not been proposzd by us.

X i

-

Ho Option may be sssigned, slienated, pledged, attmched, sold o oiberwiss transfomred of
encusmbered by & Grentes other than by will or by the Jowe of descent and distribution and any such

wForoeshle againgt the Compazy or 8zy of #is cobeidiories; ided that the designation of &

Heiary

sha®t met constitste sn aesigmment shiemation, pledge, stischment, zale, transier o

The Shaves to be alloted and issued upon the exzrcise of sm Option will not carry voting rights unt
eompletion of the registration of the Grantes {or apy other perscn nominated by the Grantes) as the
holdes thereof. Subject to the aforesaid, Shaves aliokted and jssued on the exercise of Options will
rank peri passe and shalt have the same yoting, dividend, transfer and other rights, mehding those
arising on Nouidaiion as stiached 1o the ciber fully peid Shares In lesne on the dals of issae, save that

w

they will not rapk for awy dividend or cither dimeibrtion deslszed or resommended o regolved fo be

peid or made by reference 10 2 recerd date falling on of before the da'e of iswue.

LAPSE OF OFTION

; ¥

Ao Option shall lapes amomutically and not be exsrcisgble {io the stent aot already exercised) on -
tha sariiest o

"4

the expiry of the Option Perlody

{3
(i) she expiry of any of s periods cefioryed ot Dlause 1.3 (0, G, (B (v) and {vk
(i) the dete on which the scheme of arvamgemest of the Compeny ceferred to in Clavse 1.3 (4}

beonmes effeniive;

SANDS CHIRALTD.
o o= o » P - .
i gl 28, Three Paclic Place, 1 Cuesnts 3 aad East, Hong Kong

“poepmrated in 5o Cepmen iisnds @l Grided fatdiy. Stock Uogde 1548
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v} m’%;ﬁs:é to Cleuse 1.3 (v), the date ol com

N E’i&% date on which the Beard shall exercise the Compuuy's nght
fme after the Greptes commils & breach Qfﬁiﬁﬁsﬁzi or fhe { }?ﬁiﬁmﬁ“
zosordance with Clauss 6.

REORGANISATION CECARITAL

reven m@@ﬁm enlergument o dilution ﬁf 2 Granfes’s vights in & mannsy consistent

wos of the Eguity &*@f&fﬁ ?Eﬁﬁ, fhe commitics administering the Bouity Award Plan
é;“@&%m&:ﬁ&@% a&&iﬁ mzke an eguile z ox w&a?s%mﬁm %?3 @%y& mwﬁ %m,ag or kz@ﬁ ofg
‘ @mﬁ g&%g&;t% m m@% Aetern e.

r of any Option of i&ﬁg (i) z’:ﬁa
eppes which results & o wonld mﬁ% in any

4t or mﬁgbg@ oF, D4 p&ﬁ.& or %?ﬁ&é
ner of amy %@ﬁ @@ﬁmﬁ@ ﬁi@ﬁ%
o i &fm@ﬁ@ﬁ% 'ﬁ:@g& m Rules @@
ﬁ%ﬁw @m %‘:% fimml mé sonninEres &ﬁé Eﬁﬁeﬁ?ﬁg s e ﬂgﬁ@aﬁfg 5%33%&3 the W@é’ﬁiﬁﬂ&

ﬁ&ﬁ@%ﬁ@ WRrTE @g@ﬁgﬁﬁ @ég&g%&m ' :
%&@ﬁ%}* Awward ?‘E@ﬁg gﬁfmﬁé&% %@%ﬂﬁwg that the
; @@%@

%@ﬁ?’z&' mg&%ma or entity and, i o :
~F the Company W & form ofber &@ﬁ

Gy el or substentislly afl of the Compsny's assels ars aogBied by another perscey,

i) westion or Houidation of the Company, of
(v} v shall ecler info 2 writien agroement o unGergo an &vemk described I

eoals 5, {31 ox (i) 2bove,

then the Comuitise way, ik its dstrstion e wpon ot ast 10 deys advancs notice to the affected
persuns, mﬁﬁﬁ@@ aay patstanding @ﬁiﬁﬁﬁ and cavse the holders therec 10 be paid, m cash & &E@E?ﬁﬁ
o soy combination thersef, (he valos of sush @%m% based upon the price per Sharg reseived of to
e recaived by ofher shareholders of £ the Company in the everl

IONS

CANCELLATION OF OFF

The Comumiites may, io the extent consistent with the teres of %@ Fauity Award ?m waive oy
condiions o rights under, amsnd any ks of or gitsr, saspend, 1 disenmtinme, cancel o terminaie,
any Option theretofors pranted or Ge sesncizted opfion agresin g‘% prospectively o retroactively,
gwﬁégﬁ thet any sush waiver, & smnendment, aleration, g%éggmw& discontinuance, capsciiation of
serrination thet would inpelr the righis of amy Grauies o 28y slder ar heneSiciary of 2oy Uption

ANDS CHINA LTD.)
| evel 2B, Thrse Pacifio Place, 1 Gusen e Foad Bagl, Hong ¥ong

“Inporporeted ot Layrnan rsiencn wits frafied FabiERy. Swek Code T5EE
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cody ok T30
gz 47 s}
Sxgiras (e t1

¢ be effective without the consent of the affevted Granies,

ﬁﬁﬁ@%@@ gmﬁ%é shall not to that &

sciary; smd provided further that, without shaveholder spproval, no amendmest of
& e %@mﬁf‘ Price of suy @"”@%}é’“

.
N 3 STaT 01 LpLOns Bod hese lems aas U Al R T
~ioyment Detwesn the Company of 8Oy &ﬁ%}&aﬁ}f a@ zmy cmployes ead
eptione of any smployes vnder e torms of his office or employment shall not be
“E%’@ @z@zﬁa& shall have any additicosl righis to mmﬁm or damages o
COES ermminmtion of such office or employment for any reason as & remlt of the grant
of an @y&@ﬁ fex Bimm,
2 i e shal GEEOn
by o mﬁﬁ%ﬁg or ghve rise o any vBlse of action 2t lew or in eguity agaipst the Compeny.
SANDS CHnA LTD.
| gvet 28, Thres Paclic Placs, 1 Queen's Road Bast, Hong Kong
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DANIEL R. MCNUTT % b W

Nevada Bar No. 7815

MATTHEW C. WOLF CLERK OF THE COURT
Nevada Bar No. 10801

CARBAJAL & MCNUTT, LLP

625 South Eighth Street

Las Vegas, Nevada 89101

Telephone: (702) 384-1170

Facsimile: (702) 384-5529

drm@cmlawnv.com

mcw(@cmlawnv.com

Attorneys for Defendant
Venetian Macau Limited

DISTRICT COURT
CLARK COUNTY, NEVADA
STEVEN C. JACOBS, CASE NO.: A627691-B
DEPT NO.: XIII
Plaintiff,
V. VENETIAN MACAU LIMITED’S

LAWFUL OPPOSITION TO JACOBS’
LAS VEGAS SANDS CORP., a Nevada EX PARTE MOTION TO STRIKE ITS
corporation; SANDS CHINA LTD., a Cayman RULE 48.1 PEREMPTORY
Islands corporation; SHELDON G. CHALLENGE
ADELSON, an individual; VENETIAN
MACAU LTD., a Macau corporation; DOES I- Hearing Date: 10.26.15

X; and ROE CORPORATIONS I-X, Hearing Time: 8:30 a.m.

Defendants.

AND ALL RELATED CLAIMS.

I.
INTRODUCTION

Plaintiff Steven C. Jacobs (“Jacobs™) seeks to deprive Venetian Macau Limited
(“VML”) of its right to “one change of judge by a peremptory challenge” under Nevada
Supreme Court Rule 48.1. Jacobs added VML to this case as a defendant under an amended
complaint approved by the challenged judge on September 18, 2015, four years and five months
after having persuaded the same judge in this case that VML is not a necessary or an
indispensable party and should not be a defendant “for the simple reason that it is not a party to

any of the contracts at issue.” February 9, 2011 Jacobs’ Opposition to LVS Motion to Dismiss,
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on file herein.' Jacobs contends that because Judge Elizabeth Gonzalez has already ruled on
contested matters in this case during the past several years she cannot now be displaced, but he
fails to point out that VML was not a party to any of those contested matters as a result of his
hostility to VML being added as a party in 2011.

This is VML’s first opportunity to exercise its right to make a peremptory challenge.
Jacobs, however, dismisses the significance of this fact by asserting that dicta in Gallen v.
Fighth Jud. Dist. Ct., 112 Nev. 209, 213, 911 P.2d 858, 860 (1996) overcomes the controlling
rule established by the Supreme Court in State ex rel Moore v. Fourth Jud. Dist Ct., 77 Nev.
357,363,364 P.2d 1073 1077 (1961). In Moore, the Supreme Court held that a new party, such
as “an intervener has the same right of recusation as has any one of the original parties.” The
Supreme Court reaffirmed the Moore holding in Tradewinds Bldg. & Devel., Inc. v. Eighth Jud. |
Dist. Ct., 2013 WL 3896543 *1, in which the Court cited Moore for the proposition that:
“interveners could file a peremptory challenge even though a contested hearing had occurred
because they had lacked standing to challenge a judge under the statutory predecessor to SCR
48.1 until they formally joined the action.” If the Gallen dicta had the force that Jacobs claims,
then the Supreme Court in Tradewinds (13 years after Gallen was decided) would not have
cited Moore as authority confirming a newly-added party’s right to challenge the judge when no
original party on the added party’s side has exercised that right.

The Emergency Motion to nullify VML’s exercise its SCR 48.1 right to “one change of

judge™ after being added as a party to this case should be denied.

' VML is challenging service and jurisdiction via separate motions. By filing this motion,

VML is not consenting to the jurisdiction of this Court, and intends to contest jurisdiction and
service at the appropriate time.
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II.
ARGUMENT

1. VML Has Satisfied The Requirements Of Rule 48.1 In Exercising Its Peremptory
Challenge.

Nevada Supreme Court Rule 48.1 sets forth the procedure for a peremptory challenge. It
states, inter alia, “In any civil action pending in a district court, which has not been appealed
from a lower court, each side is entitled, as a matter of right, to one change of judge by
peremptory challenge.” Rule 48.1 (emphasis added).” This peremptory challenge must be filed
either (1) “[w]ithin 10 days after notification to the parties of a trial or hearing date;” or (2)
“[n]ot less than 3 days before the date set for the hearing of any contested pretrial matter,
whichever occurs first.” Id. (emphasis added). These rules impose deadlines for exercising
peremptory challenges upon existing parties to a litigation, and reasonably tie those deadlines
to events for which existing parties will receive notice.

Here, VML filed its peremptory challenge on October 16, 2015. Pursuant to Rule 48.1,
VML is “entitled, as a matter of right,” to this peremptory challenge. Id VML did not
previously receive any notification of a trial or hearing date, as it has not been a party to the
action. Nor had any hearing been scheduled for any contested pretrial matter involving VML. |
Thus, VML satisfied the time constraints imposed by Rule 48.1, and did not waive its right to
exercise a peremptory challenge.

2. Case Law Makes Clear A New Party May Exercise A Rule 48.1 Right Where No
Prior Party On The Same Side Of The Litigation Has Exercised This Right.

Jacobs’ motion to strike is premised on an untenable concept: that a new party cannot
exercise an existing right because it did not do so before becoming a party to the case. Here, no

prior party has made a peremptory challenge, and thus the right still exists. Before now,

% Jacobs argues that the peremptory is not allowed because an appeal has already been taken in
this action. See Mot. at 7. But Rule 48.1 does not eliminate the right to file a peremptory if
there is an appeal up from the district court to a higher court. It instead eliminates the right
when there is an appeal from a lower court up to the district court. Rule 48.1 (peremptory
challenge is permitted “in a civil action . .. which has not been appealed from a lower court”).
As the court in Turnipseed held, “lower courts are defined by statute and include family courts,
justices’ courts, and municipal courts.” 116 Nev. at 1030. This case is plainly not before the
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however, VML could not have made such a challenge because it had no standing to do so—just
as any stranger cannot freely file peremptory challenges in cases in which he is not involved.
Given the absurdity of Jacobs’ proposed interpretation of Rule 48.1, it is no surprise it has been
rejected by Nevada courts.

The Nevada Supreme Court addressed a nearly identical situation in State ex rel Moore
v. Fourth Jud. Dist. Ct., 77 Nev. 357, 363-64, 364 P.2d 1073, 1077 (1961). There, the court
allowed an intervenor to file a peremptory challenge even after the judge had considered
contested matters between the other parties because the intervenor did not have standing to
challenge the judge until it became a party. Id. Like the party in Moore, VML has only
recently been named as a party in this action and did not previously have standihg to file a
peremptory challenge.

In VML’s situation, however, fairness even more strongly dictates allowing a
peremptory challenge. VML is not an intervenor that voluntarily stepped into the case. VML
was instead involuntarily brought into the litigation by Jacobs. If Jacobs wanted to avoid the
situation about which he now complains, he could have sought to bring VML in at the outset of
the case, or not at all.” Jacobs cannot now deprive VML of its peremptory right, based on a
situation of his own making.

The rule set forth in Moore has been repeatedly recognized by Nevada courts. In
Turnipseed v. Truckee-Carson Irrigation Dist., 116 Nev. 1024, 1031, 13 P.3d 395, 399 (2000),
the Supreme Court found that a party that intervened several years from the initial action was
permitted a peremptory challenge. The court cited Moore for the proposition that “an
intervening party was not precluded from filing an affidavit to disqualify the judge despite the
fact that there had been an carlier motion to set the cause for trial because the intervenors did
not become ‘parties’ to the action until their motion for intervention was granted.” Id. (citing

Moore, 77 Nev. at 363).

district court on appeal from any of these “lower courts,” so this argument fails.

As discussed infra at 7-8, Jacobs argued strenuously that VML did not belong in the case
five years ago, when it was just getting started and Defendant Las Vegas Sands Corporation
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More recently, in Tradewinds Bldg. & Dev. Inc. v Eighth Judicial Dist. Ct., No. 61796,
2013 Lexis 1097, 2013 WL 3896543, at *1 (2013), the court relied, in part, on Moore to allow a
party to file a peremptory challenge less than three days before a contested hearing (as required
by Rule 48.1) because it was the “first opportunity it had to file a challenge,” following the
case’s reassignment to a new judge.

Similarly, in Carr-Bricken v. First Interstate Bank, 105 Nev. 570, 573, 779 P.2d 967,
969 (1989), the court distinguished a party’s attempt to exercise a peremptory challenge after
the party filed a new counter-claim and reiterated that Moore “authorized a peremptory
challenge™ by a party who “was new to the action.” Id. Here, VML is “new to the action” and
by right is entitled to exercise this challenge under SCR 48.1 to change the judge.

The policy behind Rule 48.1 supports Moore and its progeny. “Peremptory challenges
are mechanisms designed to insure a fair tribunal by allowing a party to disqualify a judge
thought to be unfair or biased.” Smith v. Eighth Judicial Dist. Ct., 107 Nev. 674, 677, 818 P.2d
849, 852 (1991) (internal quotation and citation omitted). A party added to a case after
proceedings are underway has the same reason for concern about fairness and bias of judicial
officers as do parties who are present at the inception of a case. There is no good reason to
empower a plaintiff to deny a newly-added defendant its Rule 48.1 right, particularly when, as
in this case, the plaintiff successfully contended years ago the newly-added defendant does not
belong in the case.”

In this context, it is worthwhile to consider that Jacobs has not cited a single case in
which a court denied a new party its right to a peremptory challenge, and forced that party to
litigate before a judge challenged as Rule 48.1 prescribes when no party on the same side of the
litigation has already exercised that right. Jacobs relies on Gallen v. Eighth Jud. Dist. Ct., 112
Nev. 209, 213, 911 P.2d 858, 860 (1996) to mistakenly argue “if one side does not exercise its
peremptory challenge, it is forever waived by all parties on the same side, even those that are

later added to the case.” Mot. at 7. But Gallen does not stand for that proposition, and the

sought dismissal because of Jacobs’ failure to include VML in the case.

PA1131




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

language from Gallen that Jacobs relies on to establish it is pure dicta. In that case, the
defendant (King) voluntarily dismissed his third-party complaint against newly-added Gallen

immediately after Gallen filed his peremptory challenge. See Gallen, 112 Nev. at 211,911 P.2d

at 859. The court upheld the dismissal and thus had no reason to rule on the motion to strike the

peremptory challenge because Gallen was no longer a party to the case. The ruling did not
force Gallen to litigate the case in front of a judge Gallen had challenged under Rule 48.1, as
striking VML’s challenge would.

Gallen’s dicta does not disturb the rule announced in Moore, 77 Nev. at 363-64, 364
P.2d at 1077, or the cases relying upon Moore, which are binding precedent. Tellingly, this
dicta from Gallen has not been cited by any court, whereas Moore’s holding has been cited in at
least five other cases, including three decided after Gallen. See Tradewinds, 2013 WL 3896543
at *1 (Nev. July 23, 2013) (13 years following Gallen and citing Moore for the “holding that
intervenors [i.e., newly-added parties] could file a peremptory challenge even though a
contested hearing had occurred because they had lacked standing to challenge a judge under the
statutory predecessor to SCR 48.1 [former subsection 5 of NRS 1.230] until they formally
joined the action™); Turnipseed, 116 Nev. at 1031, 13 P.3d at 399 (2000) (same); Smith, 107
Nev. at 678, 818 P.2d at 852 (same); Carr-Bricken, 105 Nev. at 573, 779 P.2d at 969 (noting
Moore “authorized a peremptory challenge to a judge by an intervening party, who, unlike
appellant, was new to the action™); Mundt v. Nw. Explorations, Inc., 963 P.2d 265, 269 (Alaska
1998) (citing Moore for its holding “that an intervenor has the same right to disqualify a judge
as any other party”). Moreover, the present case is distinguishable because Gallen, after being
added to the action by defendant King’s third party complaint, voluntarily joined the plaintiff’s
motion to dismiss King’s counterclaim, thus waiving his right to a Rule 48.1 challenge. See
Gallen, 112 Nev. at 211, 911 P.2d at 859.

VML, as a newcomer to this action, is entitled by controlling Nevada law to exercise a

peremptory challenge, “as a matter of right.”

See infra at 7-8.
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3. Jacobs Engineered The Circumstances He Now Claims Warrant Denying VML Its
Peremptory Challenge Right.

Jacobs argues that VML should be precluded from making a peremptory challenge due
to length of time the case has been pending, and prior litigation activity in this case. These are
circumstances of Jacobs® own making. Close to five years ago, Jacobs succeeded in arguing to
the former judge in this case that VML is not a necessary party to this case. See February 9,
2011 Jacobs® Opposition to LVS Motion to Dismiss, on file herein. He should not now be
permitted to change his tune and deny VML’s Rule 48.1 right to a peremptory challenge, based
on an alleged “water under the bridge” theory, when he effectively engineered the current
situation by convincing the former judge that VML should not be a party to this case.” See
NOLM, LLC v. Cnty. of Clark, 120 Nev. 736, 743, 100 P.3d 658, 663 (2004) (judicial estoppel
prevents party from taking two inconsistent opinions where one position has already been |
successfully asserted to the Court),

CONCLUSION

For the foregoing reasons, VML respectfully requests the Court deny plaintiff’s motion
to strike VML’s peremptory challenge.

DATED this 23™ day of October, 2015.
CARBAJAL & MCNUTT, LLP

/s/ Dan McNutt

DANIEL R. MCNUTT
Nevada Bar No. 7815
MATTHEW C. WOLF
Nevada Bar No. 10801
625 South Eighth Street
Las Vegas, Nevada 89101

Attorneys for Defendant
Venetian Macau Ltd.

° Jacobs’ suggestion that much of this case has already been litigated before Judge

Gonzalez is misleading. The majority of issues related to the merits of this case — including
most of fact and expert discovery, summary judgment motions, and trial — all remain to be
litigated.
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October, 2015, I caused service of the foregoing VENETIAN MACAU LIMITED’S
LAWFUL OPPOSITION TO JACOBS’ EX PARTE MOTION TO STRIKE ITS RULE
48.1 PEREMPTORY CHALLENGE to be made by depositing a true and correct copy of
same in the United States Mail, postage fully prepaid, addressed to the following and/or via
electronic mail through the Eighth Judicial District Court’s E-Filing system to the following at

the e-mail address provided in the e-service list:

Steve Morris, Esq.

Rosa Solis-Rainey, Esq.
MORRIS LAW GROUP
900 Bank of America Plaza
300 South Fourth Street
Las Vegas, NV 89101
sm(@morrislawgroup.com
rsr@morrislawgroup.com

Michael E. Lackey, Jr., Esq.
MAYER BROWN LLP
1999 K Street, N.W.
Washington, DC 20006
mlackey@maverbrown.com

James Pisanelli, Esq.
Todd Bice, Esq.

Debra Spinelli, Esq.
Jordan Smith, Esq.
PISANELLI BICE PLLC
400 South 7" Street, Third Floor
Las Vegas, Nevada 89101
jip@pisancllibice.com
tib(@pisanellibice.com
dls(@pisanellibice.com
jts(@pisanellibice.com
Attorney for Plaintiff

J. Stephen Peek, Esq.

Robert J. Cassity, Esq.

HOLLAND & HART

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134
speek@hollandhart.com

rcassitv(@hollandhart.com

J. Randall Jones, Esq.

Mark M. Jones, Esq.

KEMP, JONES & COULTHARD

3800 Howard Hughtes Parkway, 17" Floor
Las Vegas, Nevada 89169
jri@kempjones.com
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/s/ Lisa Heller
Employee of Carbajal & McNutt, LLP
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James J. Pisanelli, Esq., Bar No. 4027 CLERK OF THE COURT
JIP@pisanctlibice.com

Todd L. Bice, Esq., Bar No. 4534
TLB@pisanellibice.com

Debra L. Spinelli, Esq., Bar No. 9695
DL S@pisanellibice.com

Jordan T. Smith, Esq., Bar No. 12097
JTS@pisanellibice.com

PISANELLI BICE PLLC

400 South 7th Street, Suite 300

Las Vegas, Nevada 89101
Telephone: (702) 214-2100
Facsimile: (702) 214-2101

Attorneys for Plaintiff Steven C. Jacobs

DISTRICT COURT
CLARK COUNTY, NEVADA

STEVEN C. JACOBS, Case No.: A-10-627691

Dept. No.:  XIII

Plaintiff,

V.

REPLY IN SUPPORT OF MOTION TO
LAS VEGAS SANDS CORP., a Nevada STRIKE UNLAWFUL PEREMPTORY
corporation; SANDS CHINA LTD., a CHALLENGE OF JUDGE

Cayman Islands corporation; SHELDON
ADELSON, an individual; VENETIAN

MACAU LTD., a Macau corporation; DOES Hearing Date: October 26, 2015
I through X; and ROE CORPORATIONS
I through X, Hearing Time: 9:00 a.m.

Defendants.

AND RELATED CLAIMS

Defendant Venetian Macau, Ltd. ("VML") claims that it is a "new party" to the action which
somehow "revived" its sides ability to file a peremptory challenge under SCR 48.1. For this, VML
claims that Moore v. Fourth Jud. Dist. Ct., 77 Nev. 357, 361, 364 P.2d 1073, 1076 (1961)
establishes "controlling” Nevada authority, despite the express contrary ruling in Gallen v. Eighth
Jud. Dist. Ct., 112 Nev. 209, 213, 911 P.2d 858, 860 (1996) several decades later. (Opp'n at 2.)
Unremarkably, Moore does not state what VML claims. Moore did not involve a "peremptory”

challenge against the judge under SCR 48.1. That case involved a challenge against a judge for
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"cause" under NRS 1.230.! VML disingenuously claims that a challenge for cause by a "party"
against a judge is the same as a peremptory challenge by a "side." Not so.

There is a fundamental distinction between a challenge for "cause" as opposed to a
"peremptory" challenge, as the Nevada Supreme Court has recognized in the analogous case of jury
challenges. Challenges for cause are a matter of constitutional right, because they concern a party's
right to a neutral fact finder. Peremptory challenges are a matter only of legislative favor. State v.
McClear, 11 Nev. 39, 53 (1876). Moore involved a challenge against a judge for bias by an
intervening party. That is wholly different than a peremptory challenge of a judge which is only
afforded to "sides" — regardless of the number of parties per side — under the terms of SCR 48.1.
VML's suggestion that Moore involved a "nearly identical situation” is flat wrong. In Moore the
judge was challenged for "cause", which the Court recognized is afforded to any party by filing an
"affidavit alleging that the judge before whom the action is to be tried had a bias or prejudice. . . ."
77 Nev. at 1076, 364 P.2d at 361. (emphasis added). As noted in Turnipseed v. Truckee-Carson
Irr. Dist., 116 Nev. 1024, 1031, 13 P.3d 395, 399 (2000), what Moore provided was that "an
intervening party was not precluded from filing an affidavit to disqualify a judge despite the fact
that there had been an earlier motion to set the cause for trial because the interveners did not become
party's to the action until their motion for intervention was granted." (emphasis added).?

VML confirms its lack of substance when its only response to Gallen is to call the Court's
decision "dicta." Hardly. In that case, the Court addressed and rejected the very argument that
VML makes here: that the addition of a party to the case "revives" the ability of one "side" to file a
peremptory challenge even though that side had forfeited the ability to make a challenge under SCR

48.1° As the Nevada Supreme Court held in Gallen, even adding a party does not "revive" that

! VML claims that SCR 48.1 replaces NRS 1.230, the statute at issue in Moore. It did no
such thing. These are distinct grounds for replacement of a judge.

2 Of course, challenges for cause under NRS 1.230 and 1.235 belong to "parties" and are not
limited to "sides."

’ VML's assertion that new parties have the right to file a peremptory challenge 1s also in
contravention of the rule which provides that each "side" only has one. Thus, the fact that VML is
added after its co-defendants (i.e. its side) forfeited any ability to file a peremptory challenge is
hardly remarkable. Again, peremptory challenges are a matter of legislative grace only, unlike
challenges for cause. The fact that VML's co-defendants did not exercise any peremptory challenge

2
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side's right to a peremptory challenge, once it was waived by the other parties to that "side." And
so it is for VML,

Tellingly, VML specifically ignores the express terms of SCR 48.1(5). Its silence is an
admission. In Morrow v. Eighth Jud. Dist. Ct., 294 P.3d 411, 413-14 (2013), the Court noted that
SCR 48.1 must be followed pursuant to its plain language. The Court observed that the peremptory
challenge must be issued "before any hearing is commenced or any ruling is made on the contested
matter . . . ." (emphasis added).

VML truly outdoes itself in misstating the law when it cites Carr-Bricken v. First Interstate
Bank, 105 Nev. 570, 779 P.2d 967 (1989) and Tradewinds Bldg. & Dev. Inc. v. E