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Riohard MeCracken, SBN 2748

Andrew J, Kahn, 8BN 3751

MeCRACKEN, STEMERMAN & HOLSBRERRY

1630 8, Commerce Streel, Suite A-1

Las Vogas, NV 89102

Tolephone:  (702) 386-5107

Faesimile:  (702) 386-9848

Emnall; timecracken@dobsficom
gjk@dcbsf.com

Attorneys for Proposed Intervenor Nevada AFL-CIO

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA —SOUTHERN DIVISION
LANDRYS, INC,, & Delawate corporation; BUBBA | CASENO, 2!15-cv-01160-GMN-PAL

GUMP SHRIMP CO,, RESTAURANTS, INC,, n
Delaware corporation; NEVADA RESTAURANT -
SERVICES, INC, d/b/a DOTTY'S GAMING AND
SPIRITS, a Nevada Corporalion; NEVADA
RESTAURANT SERVICES, INC, d/b/s
LAUGHLIN RIVER LODQE, a Nevada

SERVICES, INC, d/b/e/ HOOVER DAM LODOE, a
Nevada Corporatlon,

Plaintiffs,
V§. ‘

BRIAN SANDOVAL, In his offielal capaclty as

CGovemor of the Stale of Nevada; SHANNON

CHAMBERS, In hey officlul capaeity as Labor

Commissloner in the State of Nevada ox rel,
Defendants,

NEVADA AFL-CIO,

Proposed Intervenor-Delendant

1, Danny Thompson, declave:

I, I am the Bxeoutive Secretary-Troaswer of the Nevada AFL-CIO and have held thaf position sines
1999, and am competent to testify (o the following: the Nevada AFL-CIO is comprised of over 120 [ocal

unions with over 200,000 niembers in Nevada, The Nevada AFL-CIO and lis affillales netively

1

EXHIBIT 1

DECLARATION OF DANNY THOMPSON
IN SUPPORT OF NEVADA AFL-CIO's

corporation; NEYADA RESTAURANT . - MOTION TO INTERVENE
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ndoption by voters in 2004 and 2006 of the Mliﬁrmun Wags Amondment to the Nevade Constlintion
("MWA"Y which we drafed n conjunotion with our Jawyess nt the law fiem of McCraokcn, Steterman,
& Holsberry, This law helped lnorcgse the compangation of ARL-CIO members in Novada and helps Tevel
the playlng fiald belween non<tnton amployets and unlontzed employets (who penerlly h:we'beén paylog
thelr employees bottor than non-unlon employers), Most unlonlzed employers provide health benefits
read)ly meetliig the MWA's standard of tot costing employees more than 10 percent of thelr gross Incoms,
swhils n mumbor of nopunfon plans aro toported to bo falling sueh standard ingtdc Novada, and wea
widststand mmy outakdo Novads il such stundurd,

2, Wo are inawaro of any MWA enforeoment offorls by the Lubor Commiasionor, Wo have hud setlou
differonces with tho Office of fhe Lubor Commisslonoer und thelr eovnsel In reosnt yeurs, and wo rscently
submitled somments to tint offioe b o rullemuldug provuss aver tholr minimum wage teulations In whiol
we ohjeoted to a numbar of these regntations, .
3, We ave very aclivo In the health benefids arena within Nevada and have doveloped expertise In this
arona fs many unlonized employors provide health bonetits through plans which are jointly adrinigterad
by unjon and employer trustoes, Bven where the plan doos not have nolon trustees, our unions are utill
Involved In negotlating over and mohitoring the employer plans,

Ideolare under penalty of peijury of the laws of the United States dagd Novada that the foregolng ls bap

and correol, Bxeouted this __day of . 201§,

T L

DANNY THOMPSON
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Rlchard iVloCracken, SBN 2748

Andrew J, Kehn, SBN 3751

MeCRACKEN, STEMERMAN & HOLSBERRY

1630 8, Commeroce Sfreet, Suite A-1

Las Vegas, NV 89102

Telephone:  (702) 386-5107

Faosimile:  (702) 386~-9848

Emall; rinceracken@debsf.com
ajk@debsf.com .

Attorneys for Proposed Intervenor Nevada AFL-CIQ

URITED STATES DISTRICT COURT -
DISTRICT OF NEVADA ~SOUTHERN DIVISION

LANDRYS, INC,, a Delaware corporatlon; BUBBA
GUMP SHRIMP CO,, RESTAURANTS, INC,, a

Delaware cotpotation; NEVADA RESTAURANT | Case No. 2:15-cv-011 60-GMN-PAL

SERVICES, INC, d/b/a DOTTY'S GAMING AND
SPIRITS, a Nevada Corporation; NEVADA
RESTAURANT SERVICES, INC, d/b/a -
LAUGHLIN RIVER LODGE, a Nevada
corporatlon; NEVADA RESTAURANT
SERVICES, INC, d/b/a/ HOOVER DAM LODGE, a
Novada Corporation,

Plaintiffs,

INTERVENE

V8,

BRIAN SANDOVAL, in hig officlal capacity as

Governor of the State of Nevada; SHANNON

CHAMBERS, in her officlal oapaoity &s Labor

Comnmissloner in the State of Nevada ex rel,
Defendants,

NEVADA AFIL-CIO.

Proposed Intervenor-Defendant

I, Danny Thompson, declare:

1, T am the Exeoutlve Secietaty-Treasuret of the Nevada AFL-CIO and am competent to testify to the

following: members of some Nevads AFL-CIO affiliates receive wages below $8.25 per hour but also

!

TXHIBIT 2

SUPPLEMENTAL DECLARATION OF
DANNY THOMPSON IN SUPPORT OF
NEVADA AFL-CIO*s MOTION TO
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DANNY THOMPSON

Case 2:15-0v-01160-GMN-PAL Document 34 Filed 08}25/15 Page 2 of 2

receive health benefits from thelt employer which qualify their employer tothe lower minlum rate undes
the State Constitution, They work as cab dilvers and oaslio dealets,

2, Union{zed employers in this State compete constantly with non-union employets paying only the state
minftum .wage, particularly in the vestanrant ndustry, If those non-ynlon etmployers were allowed to
lower wages to pay only the lower fedetal minimum wage, there would be laege amounts of business lost
by unionized employers, and henco lossos to unlon mombers of patd houts workéd, tlps, and Jobs, and
losses in dues income to ARL-CIO affiliates.

I declare under penalty of petjuty of the laws of the United Statos and Nevada that the foregoing

Is ruo and correot, Bxeounted this __ day of August 2015,

\
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Richard MoCracken, SBN 2748

Andrew J, IKahn, SBN 3751

McCRACKEN, STEMERMAN & HOLSBERRY

1630 S, Commorce Strest, Suito A~ ’

Las Vegas, NV 89102

Telephone:  (702) 386-5107

Frosimile:  (702) 386-9848

Hmail: rmegrasken@debsf.com
ajlk@dobsf.eom

Altorneys for Proposed Intervenor Nevada AFL-CIO

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA ~ SOUTHERN DIVISION

LANDRYS, INC,, 4 Dolawats oorporation; BUBBA
GUMP SHRIMP CO,, RESTAURANTS, INC,, a

Delawate sorpotatlon; NEVADA RESTAURANT | Case No, 2:15-cv-01 [60-GMN-PAL

SERVICES, INC, d/b/a DOTTY'S GAMING AND

SPIRITS, o Nevada Corpotation; NEVADA
RRSTAURANT SERYICES, INC. d/b/a b lieiicayied

corporation; NEVADA RESTAURANT
SERVICES, INC, d/b/s/ HOOVER DAM LODGE, a|
Nevada Corporation,

Pinlntiffs,
vs,

BRIAN SANDOVAL, iy his officlal capaclty as
Governor of the State of Nevada; SHANNON
CHAMBERS, In her officlal capucity as Labor
Commlssloner In the State of Nevada ex rel,

Defendants,
NEVADA AFL-CIO,

Proposed Intervenor-Defendant

I, Danny Thompson, declare;

I Tam the Bxeoutlve Seoretary-Treasurer of the Novada AFL-CIO and am competent fo testify fo the
following: members of some Novada AFL-CIO affillates recelve wages bolow $8.25 per hour but also

recelve health benofits fram thelt employer whish qualify thelr smployer to the lowsr minlmum rate undex

EXHIBIT 3

AFL~CIO's MOTION TO INTERVENE
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the State Constitution, These Include those warking as new hires at a number of Las Vegas downtown
casinos belonging to Cullnary Workers Unlon Local 226, as its contracts at slght fucilities call for sucj
pates for certaln benefitted workers hived recently: Blnlons, Four Queens, Fremont, Maln Street, Plaza

Las Vagas Club, Dupars and Colden Qate,

2. Unionized employers in this State compete constartly with non-union employers paying only the state

minlmum wage, partlcularly In the restaurant industry, If those non~unioﬁ employers wets allowed fo
lower wages to pay only the lower feders] minlmum wage, there would bo largé amounts of business losl
by unlonized employers, and henes losses to unjon members of pald hours worked, tips, and Jobs, and
losses In dues Income to AFL-CIO atfiliates,

[ deolare under pennlty of perjury of the laws of the Unlted States and Novada that the foregaing

Is true and corrent, Bxecuted this __ day of August 2015,

R

DANNY THOMPSON
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CERTIFICATE OF SERVICE

I heroby certify that on August 25, 2015, T electronically transmitted the attached document to

the Clerk's Office using the CM/ECE System for filing and transmittal and a Notloe of Rlectronie Fillng

was eleotronioally transmitted from the court to the e-mafl addresses on file,

[sf Jayce Archain
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AEFIDAVIT OF GREGORY I, SMITH

STATE OFNEVADA )
COUNTY OF CLARK % >
‘ Gregoty B, Smith, being duly sworn upon his oath, deposes and says that;

1 1 am u member of the law fitm of Hejmanowski & MoCrea LLC, 1 previously
wag employed by the National Labor Relations Board and have spenAt the past 37 years working
as & labor lawyer, [ have represented Western Cab Company In um’oﬁ negqtiations stnee
approximately August 2013, I was retalned to 1'<A;p1'csent Western Cab after 1t had alveady sntered
into a recognition agreement under which it officially “recognized” the United Steol Paper arid
Porestry, Rubbet, Manufaofuring, Buetgy, Allled-Industrlal and Service Workers International
Union (AFL-CIO/CLC) (herein “Union” or “Steelworkers’ Union™) as the exclusive bargaining
reptosentative of Western Cab’s employee cab driversl. | |

2. The effect of that recognition was to require Western Cab to “bargain In good

faith” with the Unlon for a collective bafgaining agreetent to caver Westerin Cab’s deivets, The -

phrase “bargaining 1n good faith” also inoludes the duty o not unilaterally change any material
torm or condition of employment of employses ;&’ith()llt first batgaining with the Union, Western
Cab did not realize that its bargalning obligation m,ight require it to bargain with the Union about
a change in health insurance coverage even when that change, reducing the walting period from
1 year to 90 days, was mandated by the federal government in the form of the Affordable Care
Act ("ACAY) and oven though tho change was clearly in favor of the employees.

3.°  The Union filed unfair labor practice charges against Western Cab, alleging that

such compliance with the federal law giving the employees more benefits than they had before,

EXHIBIT 4
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was & matter that had to be bargained about with the Unlon fitst. In my experience as & labot
lawyer over the past 37 yoats, T am aware that this Is o recuiring problem that many employors
face not realizing that changes of employment texms, even if in the employee’s favor, still must
be subject to bargalning with the Union first, Tndeed, in this case the NLRB’s Administrative
Law Judge recently found that Westorn Cab violated its bargaining obligation by not giving the
ﬁnion g chance to bargaln about the waltlng perlod for health insutance coverage before the
change was made. The Minimum Wage Amendment exerts pressure on Westetn Cab, that it
othetwise would not have had, to reach a collective burgalning sgreement with the Union on
wages and health benefits,

4, Tn addition the Minimum Wage Amendment allows waiver of the minimum wage
only in a collective bargaining agreement, This fact finrther exetts pressuro to reach a golleotlve
bargaining agreement with the Unlon, Moteover, unilateral implementation under the Nationai
Labor Relations Act allpws for wages to be unilaterally implemented afler an impasse in
bargaining, The definition of unilateral implementation in the Minimum Wage Amendment is

different flom the torm defined in cases by the Natlonal Labor Relations Boald and thus

E}N\/\N’.\ﬁ\\ Mf\

@rek\ny E, Smith

interferes with ’che implementation of fedoral labor policy,

SUBSCRIBED and SWORN to before
me this‘QZ day of September, 2015
by GngOI‘Y B, Smith,

K‘?«mm/ (s 4ty

") NOTARY PUBLIC

i " OIALIE CARGIA

) Natory Puble State of Neveda
/) No, 92-1104:1

'wa%wA%mMW

P
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‘ OFFICE OF THE LABOR COMMISSIONpR
REQEBVE" J 675 FAIRVIEW DRIVE, SUITE 226 $55 BAST WASHINGTON AVBNUE, (i 4100 @ ! C P
T ®

" 9 ' CARSON CITY, NV 89701 LAS VEGAS, NEVADA 89101
oct 1 we (775) 6874850 (702) 4862650
WEVADA CLAIM FOR WAGES <€ 1h Rovby v, Asslgy
1.ABOR GOMMleW;ShoYEE INFORMATION EMPLOYER INFORMATION

. (Include copy pf Photo tdontification)

i, Name: 9, Business name o
Lukgri  p. Perera
Flrst M., Last 10, Name of Employer / .
. Len

) Addross: b0 P@W L1t M . '

Number 41, Busl .

. . Business . \
Lﬂ.é‘ Vﬂﬂaq NV 9/0(9 address £l ﬁl)b/ﬂl Marn 4“’" . i .
ity State - Zi — f . .
! P N L Las veips N 47/0]
. ., | Cly: ale p

3, Home Phone: ( /0y 454 - 7688 i : ‘

! 4 s 42, Malling address {If diffsrerit):
:)lt;er Phone:r( . ) . ) g ~ . o

- 0 oty Slate Zip
1, Emait addreas '
L{\d’]ﬁmp(/mrﬂ @ ﬂﬂ 00 OOM 13 Telephone‘ { 70;)) 2)?3 7/00
i, WHIl you provide a financal s(a(ement i T,Xf Yos CINo T Fexig )
squested? . .
, Do you agrde o be presenl at any pre-hearing conferences or @\ /(
dmlnlstrallve heatlngs scheduled, if necossary, te present infomalion related | A4, Oounw yitiere you worked. r
» your wage clalm? I&Yes No .
. ' .. . | B, Typo of work porforried: Dt l/P, r {

. Were you offered Health insurance? B Yes " ONo 16, Typo of Bualness; A ' i
, Doos {his olalm Include NSF checks? [IYes i o . ‘

- JOB INFORMATlON

aca Pay Rale! Dale Last day Reason forleaving: 14 Dlscharged/md off [0 Qult [ stilf Employad
, worked‘ / /5 /oﬁ
1. Employment Agreement NOral Agreement [IWiitten Agroerisni: Please attach & copy
1sls of pay (] Place work [J Salary Melhod of payment [ Chedk LI Cash If pald In oash, did you slgn a rscelEror payrmemt?
[ Hourly .d Oommlselt)ns .o

NAGES CLAIMED
20, Evidence subm

lted to support wage dlalm (allach coplas) ——————————

+ Reason(s) for wago clal for wage clali )
*Nonpayment of ragular wages [ Bad chaok s) gg\ mo {1 Pay stubs H Company documents , ‘
,Nonpayment of overtime Unaulhonzed d Hone {] Time records . [ Wilnesses (attach fist) ;
“Nonpayment of commisslons { DOlher E Agreement/ooniract ] Other,
Nonpayment of prevalling wage Tax records le. FORM W- 2) " 20 ( 2 !
Helon ' r
DId you ask for your wages? [Kl Yes [CINo  If s0, from whom: | Date: Mﬁ_@_ ¥ Oral {7 wiliten demand :
f ' 1
Dales unpald/underpaid ~ From QL3 7 To 5 (Show dales wmked from Allachment 1(ABC ar D)) :
Total smount earned from Altachmant 1(A;B,C or D)‘{.O, ﬁ:’f,jlfo $ \ %
........,...............'................‘....,.. 4" ,).n/?h-gff. W

* Tolal amount PaId 1o s,

" -...n.m.-.-...nmm...u.-..-..’n-..m.‘.um...m.u..n...'.-....--.Z}-Qazjnu‘?g $ .
0 % -
.. 0 K

Subtotal (sublract line 24 fom 1ne 23). .-,

Tolal unauthorlzed doduction(s) (altach copy of paychsck stubs or other avidence of dedustion). i e ssirmiiiniiane $

" Total bankfoverdralt fees  (Altach orlginal check, If avaliable, and bank statentent Showing f888).uevrsrsmssmsiinin _
e R | 'fi(.O?fo,(@(g

Total dhotint elaimad (add fines 26, 28 and 27} ovnonnminnsami i

Revised July 2011 OLC
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ATTACHMENT 1(A)
SUMMARY OF TIME WORKLD

:L ,
Waork Weak oo !W[ abally ]
Day Bup_ | Mad ]a‘,’m Ved [ inu_Fa ] 8at_ | Total Hours
)ate A e E N RN C1b) 06
Requar et 1 (e LA Tin Lia P
Overtime Hours AN ' o
[ Total Hours 2Ll L. [ [o_lta. | 42 _
Haurly pay rate  § _:7_,?5 X Tolal Regular Hours,__ /2 __ = Earned § 522
Overtims pay rate § X Total Qvertime Hourg .= Eamed §
| Total $..522
Work Weak ___Erom: <o J1a. Tor &[> (1. .
[ Day Sun | Mon | Tua [ Wed | ihu | Fri_[9at | Total Hours
Dats 2l 19l alal alm 18 . 9o ]q[2 o4
Reaular oo | Jo 115 Jlngta [ X o Lo 132
Overfie Hours AN .
[TolaHors__TT2" Ifo- [12. L12 N T Y B DG J

Holrly pay rato §,__/-c24 X Tolal Regular Hours _u ]2, =Eamed $ 407

X Total Ovarﬂma Houm ersiee % EOrviR §

Overtime pay rate §
) Total 8:_4:0.2 .
' Work Wegk __ From: éf{mh To; lo/ul}m .
ng Bup Tie | Wed [7Thy [Fd .| Sat Toval Houm
(Dl afaf Crlﬂq ai3a] el i e (lodi [ 06
e AT R T T N I TS A e,
Overtima Haura e 12N\ i —
Tokd Houto EFL e ‘h. iF Y 5 WO A

Hourly pay rale  §, 7 257 X Total RegularHoum 72w Esropd § . 22;2,

= Eamed $

¢ Towl Overtima Hours __

Ovariime-pay s §,
Total LJDZW,
Werk Weels rmm.lolm'fwo. /o////a. '
Day < [Bun | Mon Wed | 1t Fi. | Sa; | Tefal Houre
Daté TR lblé /o/,i Jolg N _Zoflalioffi] o8
RegularHours | /4 | {2 A 112 X 1A Lo L5k
| averlima FHours |7 | N\ o ___I
[TollHours . 1 12 1/ L. L.l | T 1T 1 A2

Mourly pay rate  $._7 o4, X Tolal Regular Hours 72 wEnred S___,_;QQ.

Ovartims pay rate § . X Totaf Overtims Hours __, wEamed $_ ..

Tolal $_ 5,02,

miplayer Name_l/enfom.. Cob. Cova _Employag Nama__ég;&f}'ﬂw_fﬁmﬂ

! Q,\(at

Revised fuly 2011 OLC
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anmg SARDGYAL STATE OF NEW\DA GRELY YO
i T
e £ OFFIOE O THE LADOR QONMISBIONER
BRUGH BRERLON 845 0, WASIINAYON Avmue. SUITR 4106
Dlroclar LAS VEOAS, NEVADA 38
PHONE (1631 480.2080
THORON TOWLER FAY {02 440:2800
. Lagor Comniiaalonor ;
o . N £ 0 omnﬁormawmnnouumsmuen
o ' i 475 PNGVIEW DRIVES, GVITE 233
" | e e
Dapariment of Buslness & dusiry R L el
OFFICE OF THE LABOR COMMISSIONER
Mipikenw LehorGommissionar.com
November 13, 2012

LAKSIRI P, PERERA
5 8500 PEARCREST RD
LAS VEGAS, NV 89108

Flle number; 20076

With redards to your claim for wages filed agalnst WESTERN CAB COMPANY piease refer
to the altached response from JUBTIN W. SMERBER, ESQ. rapresenting WESTERN CAB
GOMPANY, To substantiate response provided are soples of payroll records. With these
evidentlaty documents, It appears that you have been pald correctly. ‘

. If you disagres, please respond in Wilting not later than 11/23/2012. Provide evidentlary
decuments to suhstantiate why you disagres, If you fail to respond properly by 11/23/2012,

your claim wil be closed.

% Thank yeu for your oooperation,
CESAR M. PIGRZO

5 Auditor / investl

Office of the Labor Commlsstoner
!

1

!

;:!I

j

i
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" STATRGF NEYADA )
':COUNTY (DF GLARK 3

'

. insuranee:oove)agt}, o

R .

Mamlm .vaér, Being cmy swqm upon her oaih depcsscv; and ‘ia,ys that

l 1 an the Gen eral Manager ot Weslern (tab Ccmpany and Thaveheld this position

sines 2006.

- z Lakshl Pemra worked g ’t{‘odbﬁl) d1ivex' for Wgstém Cab tmm | anuaﬁy 13, 2010

S :"-untﬂ h@ oallcd A nnd quit Qh Octpbei‘ 16 20]2 He lf(atworked fm Wsks em*@alj on Qatﬁben 1-h 2

'zqm Pl T : S

. '3 . In :zbio emd 2011 the U 5, Duparlmcm of Lmbor Lonductad o fedeml mimmum

: Wage audxt of Wes&m Cab, On Jam;aiy 23, 2012, Perera ‘recbived - bagle imnlinum Wagé
. p4ymunt of $2J{1 53 from “Wegtérn Cﬂl& Al the ﬁme he recmvud ﬂu; fiynenit, he Yyhs® toldi
. ;wﬂung “’équemhy, 0 uvo-year smmta af [;mimﬂom appﬂaq 14, ther ret,overy of Back ‘wagfes. Do

. not mgn ﬂ\ﬂ recaspt mﬂabs yon have aemélly tﬁoeived th 13" p&yment in the ammmt mdiuated

abovc of’ ﬂla wages andﬂthm campenaatmn duo you,"

L 4 17erem s(m tedd xxwewmg heulth insm alige h‘om WBSlem Cib on F ol “‘“5' 1 201 L

Wq:swm (,ab pﬂkwhe mm re; hcﬁlm 1nsumme‘prcm1wn on‘bchalf oi Pm’ma ;t‘rom Pebgum y 1 2011 .
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EXHIBIT 6

EXHIBIT 6




ARFIDAVIT QX MARTHA SARVER

STATE OF NEV/'\DA )
COUNTY OF CLARK ; 53'

M arth‘n Sarver, being duly sworn upon hor aath, deposes mnd says that

L Fam the Gonern Manager for Western Cab Company ("Wesiern Cab") and havo
held thig position since 2006, '

2 Atlached horeto as Bxhibit 9-1 are my computations of the hows Jishad Ahmod
worked bused on payroll records and lsome feip sheels from Septentber 23, 2012 through June 28,
2013, whon he last worked busod on the non-(pped wages ho reccived. T oaleulated Abmed’s
hourly wage based an Seetion 30002 of the Field Oporations Handbook of the Uniled States
Department of Labor, Ahmed's total 'em'n'lngs for the applicable payroll pen"iods divided by his
compengable hours equal or exceed the higher of the two slate minium wages of $8,25 un hour,

3, Attachod hereto as I3xhibit 9-2 is u st of Trshad Abmod’s declavod Hps,

q, Attached hereto as Bxhibit 9-3 ave two telp shoels of Trshad Ahmed, Many times

Ahmed did not work 12 howrs & shifl. He often worked between § and 10 hours a shift, From-

Deoombor 16, 2012 through December 27, 2012, Ahmed was seheduled for and worked 8 or less
hovrs in 4 day,

5. Allached hereto as Exhibil 9-4 is the Tipped Brployee Partlelpation Agrecment
of lishad M, Ahmed in which he sald, “I undowstand thal reforval fees and similar prymenty
which I may recolve from businesses or othor enfitlos for referring patrons or faellitating the
dolivety of palrons (o (hose businesses or ontltles, were not taken info nocount in eslablishing the
fip rate approved by the TRS, Such foes and payments which I receive ;\l'c includable in my

income and must be reported on my Individual Income Tax Relurn aa requived by taw whelher or
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not the sowrce of fhat Income provides e any dosumentation”  Laksiil Porora signed an

fdéntical Agreement,
0, Irshad Ahmed beeame oligible for group health lnsurance on March 1, 2013 but

did not enroll,

7. Attached as Exhibit 9-5 are excorpts from Laksil Perem's Labor Commisslonor

elaim Tor wuges In which ho sought $8,25 an howr to March 24, 2011, and $7.25 an hour frons
Mureh 25, 2011 to October 11, 2012, The Labor Commissloner sald thal Pevera had “been paid
corroolly,”

8, Atlached as Bxhibit 9-6 aro Luksi Perara’s doolured tlps for th'o applioable time
perlods,

O ‘ On August 29, 2012, 1 attended 4 meoting with Ms, Salazar and her supervisor af
the U8, Depariment of Tabor, Western Cab had besn andited by the TLS, Departnont of Lubor
for minimom wage compllance pursuant to federal law, The Department of Labor sald fhat
Western Cab’s payment of gasollue for the drivors could nat be considered in determining
whether ﬂ‘m company complied with federnl minimum wago requirements, Ms, Snfazar safil that
only tho umoﬂms shown on i payroll sheak could be vonsidored for mintimum wage compliance,
As wrosull, Western Cab deolded In February 2012 that the delvers would pay for thoir own
gusoline,  However, Western Cab then decreased the (elp chavge and Inovensed the drlvers’
sommissions on their (rips to compensalo thom for their dllreot p\li'cht\S@ of their own gasoline, Tn
doing so, Western Cab wag complylng wilim the directions of the U.S, Department of Lubor,

10, Por the past 16 yoars, Westorh Cab has posted tho foderal minimum wags nolice
regarding minimum wage and the tip eredit allowed by fedetal law. A true and sccurale copy of

i pottion of that posted notice i nttachad us Exhibif 97, -

)
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T Tn August 2012 the 1.8, Department of Labor ngain conlaclod Wostern Cab, "}“hc
Dopartinent asked 1o review all the dilverg’ trip shcols‘(o detormine If Wostern Cab was In
sompliance with federal minimum wage requlromonts, Wostorn Cab ma.\dc avallable 44 boxes of
feip shce.ts. The (1,8, Depar(menlt of Labor must have determined (hat Weslem Cab was In
compliance with fedorn) minhnuml-wage fequirements becanse it has not puesiod Wemem Cub
any further in regrd fo federal minimum wage compliance, The last eontact Western Cab had

with the U.S, Doparlment of Labor was October 17, 2013,

12, Tederal law allows an employer to consider tps when clc(eiminlng wlwt!‘\or the
drivory nre. pal& minimum wugo.. The mintrwm wage under federal lnw is (he sane as under
state law oxoopt for the health fnsurance requirement aud is $7.25 an hour, Weslem Cab's
ditvers retuin all of thelr tips and no Hp pool argnngement dpplios,

13 Until the Zhomay decision in the summer of 2014, Western Cab belleved It was
complying with state law bectuse of the minlmum wage exempilon for taxionb dilvers, As soon
as the Thomas deoision came down, Wostern Cab has exoluded the fips when determining

whether it has met the minfmuin wago requivement in tie Stalo of Novada,

MARTHA SARVER

SUBSCRIBED and SWORN o belore
me this 1,/ . doy of Bebruary, 2015
A LT T —

-

RO TARMMIBIEIR

1\ Malnry Publie:Staie of Hovada
APPT. NO, 06-10488641

My App, Explies Api 14, 2016
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IN THE SUPREME COURT OF THE STATE OF NEVADA

WESTERN CAB COMPANY,
Petitioner,

VS,

EIGHTH JUDICIAL  DISTRICT
COURT OF THE STATE OF
NEVADA, in and for the COUNTY
OF CLARK; and THE HONORABLE
LINDA MARIE BELL, District Judge,

Respondents,
and
LAKSIRI PERERA, IRSHAD
AHMED, MICHAEL SARGEANT
Individually and on behalf of others

similarly situated,

Real Parties in Interest.

. 69408  Electronically Filed
Case No Jun 07 2016 02:41 p.m.

District Court Case No. Agg—?@o‘téé'ﬁg rdeenqweagourt

PETITIONER’S REPLY TO AMICUS CURIAE BRIEF OF THE NEVADA
AFFILIATE CHAPTER OF THE NATIONAL EMPLOYMENT LAWYERS
ASSOCIATION IN SUPPORT OF RESPONDENTS AND THE REAL
PARTIES IN INTEREST

MALANI L. KOTCHKA

Nevada Bar No. 283
HEJMANOWSKI & McCREA, LLC
520 South Fourth Street, Suite 320
Las Vegas, Nevada, 89101
Telephone: (702) 834-8777
Facsimile: (702) 834-5262

Email: mlk@hmlawlv.com

Attorneys for Petitioner

Western Cab Company

Docket 69408 Document 2016-17700




NRAP 26.1 DISCLOSURE

Pursuant to NRAP 26.1, the undersigned counsel of record certifies that
Petitioner Western Cab Company has no parent corporation and no publicly held
company owns 10% or more of its stock.

The undersigned counsel of record further certifies that she is the only attorney
who has appeared for Petitioner Western Cab Company in the proceedings in the
District Court and in this Court, and that she appeared since January 2015 through
the law firm of Hejmanowski & McCrea, LLC, and previously through the law firm

Lionel Sawyer & Collins.

HEIMANOWSKI & McCREA, LLC

el S INEL

MALANI L. KOTCHKA

Nevada Bar No. 283

520 South Fourth Street, Suite 320
Las Vegas, Nevada, 89101
Telephone: (702) 834-8777
Facsimile: (702) 834-5262

Email: mlk@hmlawlv.com

Attorneys for Petitioner
Western Cab Company
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ARGUMENT

The MWA was drafted by the AFL-CIO. Exhibit 1, App. at 663-64, 666-67.
The AFL-CIO was acting like a legislator in drafting legislation, the ballot
initiative. ! See Article 19 of the Nevada Constitution. It was not merely engaged
in lobbying like the unions were with the City of Los Angeles minimum wage
ordinance. In Chula Vista Citizens for Jobs and Fair Competition v. Norris, 782
F.3d 520, 529-30 (9" Cir. 2015), the Ninth Circuit said the initiative power that
California and the City of Chula Vista reserved to electors was indisputably a
legislative power. The court said:

Much like a legislator who begins the traditional legislative process by

placing a bill in the hopper, an official proponent commences the

process of legislating by initiative by asking voters to sign a petition

to place an initiative on the ballot. . . . Thus, by seeking to serve as

official proponents, the plaintiffs seek to wield a legislative power,
Id. at 530.

The court continued:

Thus, while all California voters play a quasi-legislative role in the

initiative process, the official proponent is particularly akin to a

legislator-----sponsoring legislation and shepherding it through the

legislative process. Indeed, like a legislator introducing legislation,
and unlike a mere lobbyist (the plaintiffs’ preferred characterization),

" The ballot initiative refers to “hotel maids, childcare workers, and nursing
home employees.” It does not refer to cab drivers who are traditionally paid by
commission. App. at 423. Taxicab drivers are tipped employees. Hotel maids,
childcare workers and nursing home employees typically are not. The ballot
initiative does not refer to taxicab employees.

1




an official proponent performs a series of necessary steps for the
people to exercise the power to legislate by initiative.

Id. at 530-31 (emphasis added).

Here, the AFL-CIO acted as a legislator, not as a lobbyist. The AFL-CIO
drafted, with the help of its attorneys, the MWA for the sole purpose of leveling
the playing field between union and non-union companies. Exhibit 1, App. at 663-
71. Thus, the sole legislative purpose was to interfere with economic forces.
“State legislation, which interferes with the economic forces that labor or
management can employ in reaching agreements, is preempted by the NLRA
because of its interference with the bargaining process.” Chamber of Commerce of
U.S. v. Bragdon, 64 F.3d 497, 501 (9th Cir. 1995).

The AFL-CIO was acting not only as the legislator of the MWA but also as
the exclusive bargaining agent of Westérn Cab’s drivers. Exhibit 2, App. at 673-
74. Western Cab has a duty to not unilaterally change any material term or
condition of employment of its cab drivers without first bargaining with the
Steelworkers Union, a member of the AFL-CIO, who drafted the MWA. Exhibit
2, App. at 673. Western Cab’s bargaining representative states indisputably, “The
Minimum Wage Amendment exerts pressure on Western Cab, that it otherwise
would not have had, to reach a collective bargaining agreement with the Union on
wages and health benefits.” Exhibit 2, App. at 674. Machinists preemption forbids

both the NLRB and the States to regulate conduct that Congress intended be




unregulated because the conduct should be controlled by the free play of economic
forces. Chamber of Commerce of U.S. v. Brown, 554 U.S. 60, 65 (2008).

“The definition of unilateral implementation in the Minimum Wage
Amendment is different from the term defined in cases by the National Labor
Relations Board and thus interferes with the implementation of federal labor
policy.” Exhibit 2, App. at 674. Garmon preemption forbids the States to regulate
activity that the NLRA protects, prohibits, or arguably protects or prohibits.
Brown, 554 U.S. at 65.

NELA misrepresents the criteria for finding federal labor law preemption
and attempts to analogize an ordinance enacted by a City to a ballot initiative
proposed by a union, the AFL-CIO. As the Seventh Circuit held in 520 South
Michigan Avenue Associates v. Shannon, 549 F.3d 1119, 1124 (7th Cir. 2008),
“[t]he statute’s narrow application equates more to a benefit for a bargaining unit
than an individual protection.” Here, the MWA on its face prohibits individual
waivers but allows unions to waive the MWA’s requirements. Article 15, § 16(B).
The MWA is preempted by federal labor law. Congress never intended that labor
unions act as legislators in shepherding state ballot initiatives through the process
to upset the balance struck by the National Labor Relations Act. There is no
dispute that the MWA interferes with the economic forces that labor or

management can employ in reaching agreements.




Perera filed a minimum wage claim with the Nevada Labor Commissioner.
His own claim states that he started receiving health benefits on March 24, 2011.
Exhibit 3, App. at 282. After that date, Perera requested the lower tier of the
minimum wage. Exhibit 3, App. at 282. The Labor Commissioner ruled on
Perera’s claim and said on November 13, 2012, “With these evidentiary
documents, it appears that you have been paid correctly.” Exhibit 4, App. at 119.
Thus, Western Cab relied on the Labor Commissioner’s ruling in November 2012
and believed it was complying with the minimum wage law. NELA grossly
misrepresents the record when it claims that Western Cab did not provide health
insurance and seeks to compare this case with Calop.

The regulations of the Nevada Labor Commissioner regulate the type of plan
Western Cab may have to provide health benefits. NAC 608.102 gives an
employer two choices of the type of plan it must have. It requires an employer to
offer a health insurance “plan” which covers health care expenses deductible
pursuant to federal income tax law or health care benefits provided pursuant to
Taft-Hartley trusts which qualify as an employee welfare benefit plan under
ERISA. Thus, Nevada law requires a health insurance plan to adopt a certain
scheme of substantive coverage. The regulations relate to an employee benefit

plan which is expressly preempted by ERISA.




In Gobeille v. Liberty Mutual Insurance Company, 136 S. Ct. 936 (2006),
the United States Supreme Court held that Vermont’s data gathering law on health
plans was preempted by ERISA. The Supreme Court concluded, “Either way, the
uniform rule design of ERISA makes it clear that these decisions are for federal
authorities, not for the separate States.” Id., at 945.

NRS 608.012 defines wages as commissions owed an employee. NAC
608.120(3) provides that all commissions that an employer pays to an employee
during a pay period may be used to meet the minimum wage requirement described
in subsection (3) of NAC 608.115. Western Cab does not require its employees to
rebate, refund or return any part of the wage, salary or compensation earned by and

paid to its drivers. Thus, NRS 608.100(2) is not applicable to Western Cab.

HEJMANOWSKI & McCREA, LLC

. G Kell

MALANI L. KOTCHKA

Nevada Bar No. 283

520 South Fourth Street, Suite 320
Las Vegas, Nevada, 89101
Telephone: (702) 834-8777
Facsimile: (702) 834-5262

Email: mlk@hmlawlv.com

Attorneys for Petitioner
Western Cab




CERTIFICATE OF SERVICE

The undersigned does hereby certify that pursuant to NRAP 25(c), a true and
correct copy of the foregoing PETITIONER’S REPLY TO AMICUS CURIAE
BRIEF OF THE NEVADA AFFILIATE CHAPTER OF THE NATIONAL
EMPLOYMENT LAWYERS ASSOCIATION IN SUPPORT OF
RESPONDENTS AND THE REAL PARTIES IN INTEREST was filed
electronically with the Nevada Supreme Court Electronic Filing System, and a
copy was served electronically on this 6th day of June, 2016, to the following:

Leon Greenberg, Esq. Mark R. Thierman
GREENBERG, P.C. NEVADA NELA

2965 S. Jones Blvd., Suite E4 7287 Lakeside Drive

Las Vegas, NV 89146 Reno, NV 89511
Telephone: (702) 383-6085 Telephone: (775) 284-1500
Facsimile: (702) 385-1827 Facsimile: (775) 703-5027

Email: leongreenberg@overtimelaw.com

Bradley Schrager

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP
3556 E. Russell Road, 2" Floor
Las Vegas, NV 89120-2234
Telephone: (702) 341-5200
Facsimile: (702) 341-5300

And a true and correct copy of the foregoing PETITIONER’S REPLY TO
AMICUS CURIAE BRIEF OF THE NEVADA AFFILIATE CHAPTER OF
THE NATIONAL EMPLOYMENT LAWYERS ASSOCIATION IN
SUPPORT OF RESPONDENTS AND THE REAL PARTIES IN INTEREST
was served via first class, postage-paid U.S. Mail on this 6th day of June 2016, to
the following:

The Honorable Linda Marie Bell

District Court Judge

Eighth Judicial District Court of Nevada

200 Lewis Avenue, #3B . p

Las Vegas, NV 89101 N % /z x / )
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