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INTRODUCTION

With the Panel’s opinion, Nevada is the first state in the nation to deny
parents the right or permission to intervene to defend their unique interests as

beneficiaries of an educational choice program.' Petitioner-Parents and their

! Parents have participated as intervenor-defendants, to protect their interests as
beneficiaries of school choice programs in 24 cases. Ariz. Christian Sch. Tuition
Org. v. Winn, 131 S. Ct. 1436, 1441 (2011); Zelman v. Simmons-Harris, 536 U.S.
639 (2002); Brumfield v. Dodd, 749 F.3d 339 (5th Cir. 2014) (reversing denial of
intervention as of right); Magee v. Boyd, 175 So. 3d 79 (Ala. 2015); Cain v. Horne,
202 P.3d 1178, 1181 (Ariz. 2009); Kotterman v. Killian, 972 P.2d 606 (Ariz.
1999); Niehaus v. Huppenthal, 310 P.3d 983 (Ariz. Ct. App. 2013); Green v.
Garriott, 212 P.3d 96, 100 (Ariz. Ct. App. 2009), as amended (Apr. 15, 2009);
Taxpayers for Pub. Educ. v. Douglas Cty. Sch. Dist., 351 P.3d 461 (Colo. 2015),
petition for cert. filed, No. 15-558 (U.S. filed Nov. 2, 2015); Owens v. Colo. Cong.
of Parents, Teachers & Students, 92 P.3d 933 (Colo. 2004); Bush v. Holmes, 919
So. 2d 392 (Fla. 2006); Citizens for Strong Schs., Inc. v. Fla. State Bd. of Educ.,
No. 09-CA-4534, 2010 WL 8747791, at *2 (Order Denying Dismissal, Fla. Cir. Ct.
Aug. 20, 2010); Gaddy v. Ga. Dep’t of Revenue, No. 2014-cv-244538 (Order

Granting, In Part, Motion to Dismiss, Ga. Super. Ct. Feb. 5, 2016) (Exhibit A);
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children directly benefit from Nevada’s Educational Savings Account (ESA)
program and, as such, they have a distinct, personal interest in defending the ESA
program. As the litigation progresses, their legal interests, arguments, and
strategies may conflict with the State’s defense of the program’s constitutionality.
Because the State may not adequately represent their unique interests, they should

be permitted to intervene and fully participate in this case.

Griffith v. Bower, 747 N.E.2d 423 (lll. App. Ct. 2001); Toney v. Bower, 744
N.E.2d 351, 356 (lll. App. Ct. 2001); Meredith v. Pence, 984 N.E.2d 1213 (Ind.
2013); La. Fed’n of Teachers v. State, 118 So. 3d 1033, 1038 n.1 (La. 2013);
Duncan v. State, 102 A.3d 913, 917 (N.H. 2014); Richardson v. State, 774 S.E.2d
304, 305 (N.C. 2015); Hart v. State, 774 S.E.2d 281, 287 (N.C. 2015); Duncan v.
State, No. A-15-723703-C (Minute Order Granting Motion to Intervene, Nev. 8th
Dist. Ct. Oct. 20, 2015) (Exhibit B); Simmons-Harris v. Goff, No. 96APE08-982,
1997 WL 217583, at *2 (Ohio Ct. App. May 1, 1997), aff’d in part, rev’d in part,
711 N.E.2d 203 (Ohio 1999); Chittenden Town Sch. Dist. v. Vt. Dep’t of Educ.,
738 A.2d 539 (Vt. 1999); Jackson v. Benson, 578 N.W.2d 602 (Wis. 1998).
Although intervention was not always opposed, intervention was granted over
plaintiffs’ objections in some. E.g., Brumfield, 749 F.3d at 339; Richardson, 774

S.E.2d at 306; Hart, 774 S.E.2d at 287.
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The Panel’s opinion should be reconsidered en banc for two reasons: The
opinion does not conform to this Court’s and federal courts’ precedent on
intervention and this case involves substantial precedential and public policy
issues. See NRAP 40A(a).

First, the Panel opinion is out of step with this Court’s precedent. For
intervention of right under NRCP 24(a), Petitioner-Parents do not need to
compellingly show, especially this early in litigation, that the State Defendant will
not adequately represent their legal interests; they merely need a minimal showing
that their interests may diverge at some point in the litigation. And the Panel did
not apply this Court’s usual abuse-of-discretion standard when it affirmed the
district court’s clearly mistaken finding that Petitioner-Parents’ proposed answer
was not a pleading.

Second, this case involves substantial precedential and public policy issues.
The Panel opinion will affect all Nevada interventions whenever the government is
defending a statute’s constitutionality. The standard applied in the Panel opinion is
much more stringent than federal courts’ policy of construing intervention
requirements liberally—even though this Court has in the past followed federal
precedent on intervention. Such a shift in policy should be decided by the full
Court.

A speedy resolution of this petition may allow Petitioner-Parents to fully
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participate in the merits of this case.

BACKGROUND

With the recent passage of its ESA program, for which all students not
already enrolled in private schools or homeschooling are eligible, Nevada has
joined other states in enthusiastically embracing educational choice. Petitioner-
Parents are six parents who desire to use the program for their children. 1 App. 56-
95. Petitioner-Parents timely sought to intervene in a lawsuit challenging the
constitutionality of the program shortly after it was filed, but were denied
intervention of right under NRCP 24(a) by the district court. Id. at 32-55; 3 App.
462-67. The State did not oppose Petitioner-Parents’ motion to intervene. The
court ruled that they had not made a “very compelling showing” that the state
defendant would not adequately represent their interests. 3 App. 463. The court
also denied permissive intervention under NRCP 24(b), stating that it was
“concerned about the Proposed Intervenors’ disregard for the rules.” Id. at 465.
After noting that NRCP 24(c) “requires a person wanting to intervene to file a
motion which “shall be accompanied by a pleading setting forth the . . . defense for
which intervention is sought,’” the court stated that:

Proposed Intervenors’ motion to intervene was not accompanied by a

pleading setting forth the defenses they sought. Instead they filed an

answer at the same time they filed their motion to intervene. Because

the motion to intervene had not been granted Proposed Intervenors
were not a party and had no legal right to file an opposition.
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Id. The court did invite Petitioner-Parents to submit a brief as amici curiae.” Id. at
465-66.

After the district court denied their motion to intervene, Petitioner-Parents
filed an emergency motion with this Court under NRAP 27(e), submitting a
petition for a writ of mandamus on January 14, 2016, seeking an order directing
the district court to grant Petitioner-Parents intervenor-defendant status. Pet. i. The

State Defendant filed a notice of non-opposition, “support[ing the writ petition] as

2 In denying permissive intervention, the district court also stated that it was
“concerned with the potential for delay and increased costs that additional parties
may cause, with no measurable additional benefit to the court’s ability to determine
the legal and factual issue in the case.” 3 App. 465. It is clear from the decision
that the court was primarily concerned that it was Petitioner-Parents’ alleged
disregard for rules and procedures that would potentially delay and increase the
costs of the litigation, a concern based on the court’s mistaken idea that Petitioner-
Parents’ proposed answer was not a “pleading” under NRCP 24(c). See id. The
district court was also under the mistaken impression that the State Defendant had
filed an answer to the complaint that should have led Petitioner-Parents to amend
their papers. See id. at 464. But the State Defendant had not then, and has not

subsequently, filed an answer.
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he believes the Petitioner-Parents participation in this case would be helpful.”
Treasurer Dan Schwartz’s Notice of Non-Opp’n 2. Meanwhile, the district court
issued an order granting Plaintiffs’ motion for a preliminary injunction and
ordering the parties to meet to discuss expedited discovery and trial. The State
Defendant appealed the preliminary injunction, and this Court granted expedited
consideration of the case. Schwartz v. Lopez, No. 69611 (Order Granting Motion
to Expedite, Nev. Feb. 12, 2016). Briefing on the appeal from the preliminary
injunction was completed on May 3, 2016.

On March 10, 2016, a Panel of this Court affirmed the district court’s denial
of Petitioner-Parents’ motion to intervene, by denying their petition for a writ of
mandamus. Hairr v. First Judicial Dist. Court, 132 Nev., Adv. Op. 16, __ P.3d
___(2016). Petitioner-Parents timely petitioned for reconsideration en banc, under
NRAP 40, asking this Court to invoke NRAP 2 and forego its requirement that a
party must first file a petition for rehearing. Alternatively, the petition asked this
Court to consider the petition as one for rehearing under NRAP 40. The panel
considered the petition as one for rehearing and denied rehearing. Hairr v. First
Judicial Dist. Court, No. 69580 (Order Denying Rehearing, Nev. May 10, 2016).

Petitioner-Parents now petition for reconsideration en banc under NRAP 40A.
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ARGUMENT

Petitioner-Parents are the direct beneficiaries of the program and should be
permitted to protect their distinct interests by fully participating in its defense. It is
Petitioner-Parents who have the most to gain or lose in the outcome of this case.
As intervenors, they would be entitled to (1) participate in oral argument, (2)
petition for reconsideration of an adverse ruling, and (3) take part in discovery and
develop a full record should the case be remanded to the district court. In a case
where Petitioner-Parents would be the only parties before this Court to be directly
impacted by its ruling, their full participation is vital.

This Court will order reconsideration “when (1) reconsideration by the full
court is necessary to secure or maintain uniformity of its decisions, or (2) the
proceeding involves a substantial precedential, constitutional or public policy
issue.” NRAP 40A(a). This case concerns both prongs of NRAP 40A.
Reconsideration by the full court is necessary because the Panel opinion deviates
from this Court’s precedent as well as from the federal precedent that has always
guided this Court’s intervention jurisprudence. And the rule created by the Panel
opinion has precedential and public policy consequences extending far beyond the

contours of this specific case.
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l. The Panel Opinion Contradicts This Court’s Precedents on Both
Intervention of Right and the Abuse-of-Discretion Standard

Reconsideration is appropriate because the Panel opinion does not conform
to this Court’s past precedent. First, the Panel opinion ruled that those wishing to
intervene must conclusively show that their arguments will be different from the
existing parties’ arguments. That conclusion contradicts American Home
Assurance Co. v. Eighth Judicial Dist. Court, 122 Nev. 1229, 1238, 1242, 147 P.3d
1120, 1127, 1129 (2006) (requiring only a minimal showing that representation
may be inadequate), and it deviates from analogous federal precedent, see, e.g.,
Brumfield v. Dodd, 749 F.3d 339, 345 (5th Cir. 2014) (“The burden on the movant
IS not a substantial one. The movant need not show that the representation by
existing parties will be, for certain, inadequate . . . .”); cf. Am. Home Assurance,
122 Nev. at 1238, 147 P.3d at 1127 (interpreting NRCP 24 using analogous federal
precedent). Second, the Panel opinion affirmed a district court’s decision
containing a clear mistake of law, which contradicts this Court’s regular abuse-of-
discretion analysis. See State v. Eighth Judicial Dist. Court, 127 Nev., Adv. Op.
84, 267 P.3d 777, 780 (2011) (stating that a court abuses its discretion when it

makes a “clearly erroneous application of a law or rule”).
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A. Nevada Law Only Requires a Minimal Showing That
Existing Parties’ Representation May Be Inadequate

The Panel opinion claims that Petitioner-Parents did not make a “compelling
showing” that the State’s defense of the ESA program would be inadequate and
that Petitioner-Parents would present different arguments on the issue. Hairr, 132
Nev., Adv. Op. 16, at *7-8. This conclusion misapplies this Court’s precedent:
Petitioner-Parents need only satisfy the minimal burden of showing that existing
parties may not adequately represent their interest. Petitioner-Parents have distinct
interests and identified several prior cases involving educational choice programs
where state defendants’ arguments differed significantly from the arguments made
by intervenor parents. See 1 App. 50, 127-28. The possibility of divergent legal
arguments is especially important here because the State Defendant has not yet
filed an answer and the potential for protracted litigation still exists.

Under American Home Assurance, proposed intervenors have what this
Court called a “minimal’” burden: They only need to “show that the [existing party]
has a different objective, adverse to its interest, or that the [existing party]
otherwise may not adequately represent their shared interest.” 122 Nev. at 1241-42,
147 P.3d at 1128-29 (emphasis added). Federal courts similarly construe the

analogous federal rule®: Intervenors face only a “minimal” burden and it is

% This Court considers federal cases interpreting similarly worded federal rules to
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sufficient to show that such representation “may be” inadequate. Trbovich v.
United Mine Workers, 404 U.S. 528, 538 n.10 (1972); Arakaki v. Cayetano, 324
F.3d 1078, 1086 (9th Cir. 2003) (citing Trbovich); see also Brumfield v. Dodd, 749
F.3d 339, 346 (5th Cir. 2014) (“The parents[’] . . . only concern is keeping their
vouchers. We cannot say for sure that the state’s more extensive interests will in
fact result in inadequate representation, but surely they might, which is all that the
rule requires.” (emphasis in original)); Grutter v. Bollinger, 188 F.3d 394, 400 (6th
Cir. 1999) (“[T]his court clearly stated that the proposed intervenors were required
only to show that the representation might be inadequate.”). Courts presume
adequate representation only when a proposed intervenor’s interests are identical to
those of an already existing party, such as where a non-government party had
already intervened and is adequately representing the applicant’s interests. See

Arakaki, 324 F.3d at 1086-87.*

be “‘strong persuasive authority.”” Vanguard Piping Sys., Inc. v. Eighth Judicial
Dist. Ct., 129 Nev., Adv. Op. 63, 309 P.3d 1017, 1020 (2013) (quoting Exec.
Mgmt. Ltd. v. Ticor Title Ins. Co., 118 Nev. 46, 53, 38 P.3d 872, 876 (2002)).

% The federal cases cited by the Panel opinion, Arakaki and Perry v. Proposition 8
Official Proponents, 587 F.3d 947 (9th Cir. 2009), are easily distinguished. In both

cases, a non-government party had already intervened and was adequately
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Here, the Panel opinion departed from American Home Assurance’s
“minimal” standard, and instead insisted that Petitioner-Parents make a
“compelling showing” and “cite an argument they would make that the State
would not.” Hairr, 132 Nev., Adv. Op. 16., at *3, *8. The Panel opinion stated
that, despite Petitioner-Parents identifying a separate liberty interest, they “d[id]
not indicate how protecting their right . . . would result in their assertion of
different defenses.” Id. at *8. But Petitioner-Parents should not be required to
identify, with certainty, arguments they would make that the State would not.
Indeed, as Petitioner-Parents wish to intervene as defendants, their arguments are
responsive and will necessarily depend on the arguments made by Plaintiffs. In this
case, when Petitioner-Parents moved to intervene, the State Defendant had not—
and still has not—filed an answer setting forth his defenses. Instead, he filed a
motion to dismiss. See 3 App. 456. It is impossible to identify, at this stage in the
litigation, all of the arguments that may be made by Plaintiffs if the case is

remanded, let alone by Petitioner-Parents and the State Defendant in response.

representing the second group of intervenors’ interests. Perry, 587 F.3d at 949-50;
Arakaki, 324 F.3d at 1086-87; accord Magee, 175 So. 3d at 141 (noting first group

of parents’ intervention as grounds for denying intervention to second group).
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What can be identified, at this point in litigation, is that Petitioner-Parents
have different interests in the litigation than does the State Defendant, and that
these different interests may cause the State’s representation to be inadequate.
Petitioner-Parents, in their writ petition, referenced “numerous examples of
precisely when and how intervenor-parents’ legal interests have diverged from
state defendants in similar school choice litigation in other states.” Pet. 12-13 n.5
(citing 1 App. 50, 127-28). These examples included:

o Intervenors and state defendants have previously held divergent

interests and made different arguments on matters of standing. See
Ariz. Christian Sch. Tuition Org. v. Winn, 131 S. Ct. 1436, 1440-45
(2011); Duncan v. State, 102 A.3d 913 (N.H. 2014).°

o When the interpretation of the provision at issue may be affected by

the interpretation of other statutes or provisions, state defendants must

simultaneously defend the constitutionality of those other provisions

> In both Winn and Duncan, parent-intervenors asserted that the taxpayer plaintiffs
lacked standing, while the state defendants did not. And the U.S. and New
Hampshire Supreme Courts ruled in favor of the parent-intervenors on the standing

issue and dismissed the cases.
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while intervenor-parents need not. See Kotterman v. Killian, 972 P.2d
606, 624 (Ariz. 1999); Duncan, 102 A.3d at 913.°

o Intervenor-parents have a direct, personal interest to argue for
temporary relief, such as staying a lower court injunction, because,
unlike state defendants, their children’s education is on the line. See
Cain v. Horne, 202 P.3d 1178, 1185 n.5 (Ariz. 2009); Hart v. North
Carolina, No. P14-659 (Order Denying Motion for Temporary Stay,
N.C. Ct. App. Sept. 9, 2014) (Exhibit C).’

There are several reasons that Petitioner-Parents’ and the State Defendant’s

distinct interests could lead to different legal interests and arguments. State

® Both the Arizona and New Hampshire constitutions contain “Blaine

Amendments,” similar to Nevada’s Article 11, § 10, that parent-intervenors alleged
violated the federal Constitution because they were adopted for the purpose of
discriminating against Catholics. The state defendants in Arizona and New
Hampshire declined to make that argument. The same thing happened in Alabama
in the Boyd litigation and in Indiana in the Meredith litigation. Supra, note 1.

" In both Arizona and North Carolina, parent-intervenors sought and obtained
interim relief after adverse decisions during the pendency of appeals, relief that the

state defendants did not seek.
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defendants are political bodies and must craft their legal strategy in a politically
acceptable way. State defendants often must also defend an existing legal regime
while considering the interpretations of other statutes, instead of representing the
concrete interests of clients directly affected by the case’s outcome.® On issues like
standing, state defendants are repeat-players who must keep future constitutional
challenges in mind, whereas interested parents may never set foot inside a
courtroom again.

Here, Petitioner-Parents’ unique interests as the program’s beneficiaries
make it possible that the State’s defense will be inadequate. Petitioner-Parents
cannot say for sure that that will be the case; but the law does not require them to
do so. In Nevada, all proposed intervenors need show is that the state’s defense
“may not” be adequate. Am. Home Assurance, 122 Nev. at 1242, 147 P.3d at 1129.
En banc reconsideration is necessary to ensure that this decision accords with prior

precedent.

® For example, in Hart and Richardson, see supra n. 1, it was parent-intervenors
and not the state defendants who brought to the courts’ attention the poor
performance of the public school students eligible for scholarships in North

Carolina.
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B.  An Erroneous Application of Law or an Irrational Decision
Is an Abuse of Discretion

The Panel opinion concluded that Petitioner-Parents did not “demonstrate[]
that the district court clearly abused its discretion.” Hairr, 132 Nev., Adv. Op. 16,
at *10. Yet the Panel opinion failed to address Petitioner-Parents’ main argument:
The district court abused its discretion by deciding that Petitioner-Parents’ answer
was not a “pleading” under NRCP 24(c). 3 App. 465. This error led directly to the
district court’s mistaken conclusion that Petitioner-Parents had failed to comply
with NRCP 24(c). Id. The district court’s order was based on a clear mistake of
law. By affirming the district court’s either deeply mistaken or irrational order, the
Panel opinion did not conform to this Court’s prior jurisprudence on the abuse-of-
discretion standard.

This Court’s precedent is well settled: “[D]isregard[ of] controlling law” is
an abuse of discretion. Las Vegas Metro. Police Dep’t v. Blackjack Bonding, Inc.,
131 Nev., Adv. Op. 10, 343 P.3d 608, 614-15 (2015) (concluding district court
abused its discretion by incorrectly defining the term “prevailing party”),
reconsideration en banc denied (July 6, 2015). A district court abuses its discretion
when it makes a “clearly erroneous application of a law or rule,” State v. Eighth
Judicial Dist. Court, 127 Nev., Adv. Op. 84, 267 P.3d 777, 780 (2011), or its
decision is “inconsistent,” “fanciful,” or “unreasonable,” Imperial Credit Corp. v.

Eighth Judicial Dist. Court, 130 Nev., Adv. Op. 59, 331 P.3d 862, 866 (2014)
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(internal quotation marks omitted). “While review for abuse of discretion is
ordinarily deferential, deference is not owed to legal error.” AA Primo Builders,
LLC v. Washington, 126 Nev. 578, 589, 245 P.3d 1190, 1197 (2010) (reversing
district court order denying NRCP 59(e) motion).

Here, in denying Petitioner-Parents’ intervention, the district court abused its
discretion by making several legal and logical errors.” The principal error was a
straightforward misapplication of NRCP 24(c). The district court said that
Petitioner-Parents violated NRCP 24(c) by not filing a “pleading.” 3 App. 465. But
Petitioner-Parents did file a pleading: They filed an answer. 1 App. 20-31; 3 App.
465; see NRCP 7(a) (categorizing an “answer” as a “pleading”); see also Hansen
v. Eighth Judicial Dist. Court, 116 Nev. 650, 656, 6 P.3d 982, 986 (2000) (stating
that an “answer” is a “responsive pleading” in which certain affirmative defenses
should be raised); Smith v. Eighth Judicial Dist. Court, 113 Nev. 1343, 1346, 950
P.2d 280, 282 (1997) (“[T]he only pleadings allowed are complaints, answers, and

replies.”). Hence, the district court erroneously did not consider Petitioner-

? Petitioner-Parents also argued that the district court erred by finding their other
proposed filings, including Motions to Associate Counsel, improper and

“unauthorized.” See Pet’rs’ Reply Supp. Pet. 12-14.
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Parents’ answer to be a pleading. This is a clear mistake of law and therefore an
abuse of discretion.

Reconsideration of this case is merited because the Panel opinion deviated
from this Court’s abuse-of-discretion jurisprudence. A district court ruling that is
either legally mistaken or irrational is an abuse of discretion.

Il.  The Panel Opinion Involves Precedential, Constitutional, and
Public Policy Issues Suitable for Resolution by the Full Court

A.  Precedential and Constitutional Issues: When Can a
Program Beneficiary Intervene if the State is Also
Defending the Program’s Constitutionality?

This case raises an important precedential issue: Under Nevada law, when
may the beneficiary of a state program intervene in a lawsuit challenging the
constitutionality of that program?

The Panel opinion decided that, because the lawsuit ultimately concerns the
constitutionality of Nevada’s ESA program, and because the State intends to argue
in favor of the program’s constitutionality, Petitioner-Parents’ interest in the
program’s constitutionality is adequately represented. Hairr, 132 Nev., Adv. Op.
16, at *7. The Panel opinion’s conclusion is a precedential outlier. No court of
which Petitioner-Parents are aware has ever decided that parents may not represent

their interests as school-choice program beneficiaries.™

19 See supra, note 1.
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The Panel opinion’s conclusion sets a chilling precedent. It suggests that, in
Nevada, intervention of right does not apply when an applicant-intervenor wishes
to defend a government program of which the applicant-intervenor is a direct
beneficiary. Under the Panel opinion, it is difficult to see how program
beneficiaries can ever intervene if the government is already defending the
constitutionality of a program.

The Panel’s opinion is not consistent with federal precedent on intervention
and creates a new rule that is distinct from most other states. See, e.g., Citizens for
Balanced Use v. Montana Wilderness Ass’n, 647 F.3d 893, 898 (9th Cir. 2011)
(*The burden of showing inadequacy of representation is ‘minimal’ and satisfied if
the applicant can demonstrate that representation of its interests ‘may be’
inadequate.”); State v. Brown & Williamson Tobacco Corp., 998 P.2d 1055, 1063
(Ariz. 2000) (en banc) (“The burden on the applicant requires only a showing that
the representation may be inadequate.” (emphasis in original)); Frostar Corp. v.
Malloy, 933 N.E.2d 1002, 1009 (Mass. App. Ct. 2010) (“We also note that the
pertinent question is not whether the intervener’s interest could be protected in
another action, but whether there ‘may’ be a practical negative impact on the
protection of that interest if intervention is not allowed.” (alterations and quotation
marks omitted)). Petitioner-Parents respectfully submit that the novel approach

offered by the Panel’s opinion should be considered by this Court en banc.
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B.  Public Policy Issues: Should Nevada Follow Federal Courts
and Construe Intervention Requirements Liberally and
With a Policy in Favor of Intervention?

The resolution of this case concerns important public policy issues, namely,
Nevadans’ access to the courts and the ability of Nevada courts to hear from all
interested parties.

Federal courts construe Federal Rule of Civil Procedure 24 in favor of
proposed intervenors. They “do so because a liberal policy in favor of intervention
serves both efficient resolution of issues and broadened access to the courts.”
Wilderness Soc’y v. U.S. Forest Serv., 630 F.3d 1173, 1179 (9th Cir. 2011)
(internal quotation marks and modifications omitted).

Here, the Panel opinion instead applied NRCP 24(a) rigidly against
intervention. The Panel wrote that rule 24(a) demands a “compelling showing” to
overcome a presumption against intervention. Hairr, 132 Nev., Adv. Op. 16, at *8.
The opinion faulted Petitioner-Parents for not showing a conflict of interest and not
citing specific arguments that Petitioner-Parents would make, and that the State
Defendant would not make, as litigation progressed. Id. at *3. This standard is
inappropriate, especially for those intervening on the side of defendants, because
such arguments are usually responsive to the plaintiffs’ arguments. It is impossible

to show with certainty what arguments will be made by other defendants, in
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response to plaintiffs, especially early in the litigation when the plaintiffs have not
yet fully presented their arguments.

Sections (a) and (b) of NRCP 24 both begin with the phrase “[u]pon timely
application,” with the obvious purpose of encouraging intervenors to act swiftly in
order to minimize any disruption to the ongoing litigation, which is precisely what
Petitioner-Parents did here. The Panel’s opinion, which would require intervenors
to wait for defendants to make substantive arguments in order to show up-front
precisely how they will argue differently, runs directly counter to the current policy
of ensuring timely application. Cf. Estate of Lomastro ex rel. Lomastro v. Am.
Family Ins. Grp., 124 Nev. 1060, 1070 n.29, 195 P.3d 339, 347 n.29 (2008)
(“[IIntervention is timely if the procedural posture of the action allows the
intervenor to protect its interest.”).

The reality of constitutional litigation is that, in many challenges to newly-
enacted statutes, the plaintiffs file a motion for preliminary injunction along with,
or shortly after filing, their complaint and before the state defendants have even
filed an answer or another responsive pleading. Individual-intervenors who desire
to protect their interests in those statutes must seek to intervene quickly or risk
being left behind. The further litigation progresses, the less likely a motion to
intervene will be regarded as timely filed under NRCP 24(a) and (b). But the

earlier a motion to intervene is filed, the harder it is for the proposed intervenors to
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anticipate the direction litigation will take and to know, let alone make a case, that
the state’s representation will be inadequate.

The Panel opinion’s interpretation of NRCP 24(a) restricts the availability of
intervention in Nevada constitutional cases. And it suggests, despite this Court’s
prior interpretation of NRCP 24, that Nevada’s policy is not as liberal as the
analogous federal rule. Petitioner-Parents respectfully submit that such a shift in
policy should be decided by the full Court.

CONCLUSION

Petitioner-Parents and their children stand to benefit a great deal from
Nevada’s ESA program. They also stand to lose much should the State fail to
adequately defend the program’s constitutionality. Intervention would permit
Petitioner-Parents to fully participate in the case. It would, among other things,
allow them to raise arguments that the State may avoid for various political
reasons. In contrast, denying intervention mutes the voice of those most directly
affected by the ESA program: Petitioner-Parents and their children. Moreover, a
speedy resolution of this writ petition may also allow Petitioner-Parents to fully
participate in the proceedings on the merits.

The Panel opinion deviated from Nevada law by demanding a “compelling
showing,” instead of a “minimal” one, and thereby requiring concrete certainty that

Petitioner-Parents and the State Defendant will have conflicting interests during
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the litigation. The Panel opinion further waters down this Court’s abuse-of-
discretion standard, by failing to correct the district court’s denial of permissive
intervention that was based on the clear misunderstanding that an answer is not a
pleading. And the Panel opinion decides broad issues of Nevada law and policy
that would be more suitably resolved by the full Court. Therefore, Petitioner-
Parents respectfully request that this Court reconsider their petition en banc.
DATED this 13" day of May, 2016.
KOLESAR & LEATHAM

INSTITUTE FOR JUSTICE

/s/ Lisa J. Zastrow, Esq.
MATTHEW T. DUSHOFF, ESQ.
Nevada Bar No. 004975

LisA J. ZASTROW, ESQ.

Nevada Bar No. 009727

400 S. Rampart Blvd., Ste. 400
Las Vegas, Nevada 89145
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JOSHUA A. HOUSE, ESQ.
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Arlington, VA 22203

Attorneys for Petitioners
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EXHIBIT B



From: Tim Keller

To: School Choice Team Intemal
Subject: We are officially "in" in the ACLU"s challenge to NV"s ESA Program
Date: Tuesday, October 20, 2015 11:27:36 AM

Events & Orders of the Court
10/20/2015 | Minute Order (7:30 AM) (Judicial Officer Thompson, Charles)

Minutes
10/20/2015 7:30 AM

- Law Clerk advised there has been no opposition filed
as to the Intervener-Defendants' Motion to Associate
Counsel and Motion to Intervene as Defendants.
Therefore, COURT ORDERED, both Moticns are
GRANTED as unopposed and the hearing date of
October 21, 2015 is VACATED. Law Clerk will notify
the parties.




EXHIBIT C



Porth (ﬂiarulin nurt of Appeals

JOHN H. CONNELL, Clerk

Fax: (919) 831-3615
Web: http://www.nccourts.org

Court of Appeals Builtfing Mailing Address:
One West Morgan Street P. O. Box 2779
Raleigh, NC 27601 Raleigh, NC 27602

(919) 831-3600

From Wake

(13CVS16484 13CVS16771)

No. P14-659
HART ETAL,

PLAINTIFFS-APPELLEES,

V.
STATE OF NORTH CAROLINA, ET AL.
DEFENDANTS,

CYNTHIA PERRY, GENNELL CURRY,
THOM TILLIS, AND PHIL BERGER

INTERVENOR-DEFENDANTS-APPELLANTS.

RICHARDSON, ETAL.
PLAINTIFFS-APPELLEES,

V.

STATE OF NORTH CAROLINA, ETAL.
DEFENDANTS,

CYNTHIA PERRY, GENNELL CURRY,
THOM TILLIS, AND PHIL BERGER

INTERVENOR-DEFENDANTS-APPELLANTS.

The following order was entered:

ORDER

The motion filed in this cause by defendant-intervenors on 5 September 2014 and designated
'Emergency Motion for Temporary Stay Pending Appeal and Petition for Writ of Supersedeas’ is decided as
follows. The motion for temporary stay is denied. The petition for writ of supersedeas shall be decided upon
the filing of a response by plaintiff, or upon the expiration of the period for a response, if no response is filed.

By order of the Court this the 9th of September 2014.

WITNESS my hand and official seal this the 10th day of September 2014.
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John H. Connell
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Mr. Narendra Ghosh, Attorney at Law

Ms. Christine Bischoff, Attorney at Law

Ms. Carlene M. McNulty, Attorney at Law

Mr. Noah H. Huffstetler, Ill, Attorney at Law

Mr. Stephen D. Martin, Attorney at Law

Ms. Lauren M. Clemmons, Assistant Attorney General

Hon. Robert F. Orr, Attorney at Law, For Richardson, et al

Mr. Edwin M. Speas, Jr., Attorney at Law, For Richardson, et al

Ms. Carrie Virginia McMillan, Attorney at Law, For Richardson, et al
Hon. Nancy L. Freeman, Clerk of Superior Court



