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Skvbneler, the Nevada Samtue COW stak't1 it has a len history of reqinring 

oc.rixd Psticiabk,  cmilrow•sy SS a milivea to jt.:dialai rclicf„" 122 Nev., at 393, 135 p,:id at  2:23, 

1140 4w1Ati- tarUtaml bailer that in matgers such sa t1 -4 irogatil con, whm p1aintiff4 seek 

stiattRtto be dodarod uncoirtitotioria, it has "mgaired plain:fifth to meat inemaned jurisdictional 

Stltid g 
	

;Tomas,'  Id at 393, 	P,31 at 22546. Pmsimal,iy, in mikirg Ehew statements, 

lzfreng th fe,de:tal ud M V4WW) tny" 

mononent t.'or standing, Id .al 392 135 P,3d at 225. Under .  this stamia.td, ' th roderal j•ay 

(moot' docia tint rights individuala or ''&1:tentine the constitatiranality of legislative or 

9 	me-olive acts' withoot 	'ntual oontmwn3 - ,Iweep, the patties," Id at 392-93 135 P4 at 

225 (troattg Lujan vAAA:,nows. of MAR, ;504 tj,S„ 555., 560•61 OM), Flowev07, 

Nveado Stgammt) Cottil souilicAly iffeeted that state's (mum are hound by the ft,datal "'case or 

12 	controveray' fctitiimaltnts, noting sloodin is " -'a i,vilf,ituws-c4 rale of: mstraiut,' Id at 393, 135 

13 

 

1,714 at 225, The WO mat approved ianpage allowing staw A.:was lo implentaDt standing 

ttvirometits in 'Tams of just *lad expoli arms detattningion 013 the ultimate inerits:" 

(quoting 59 Alultir.24 Parik$ § 36, at 44-42 (2002))„ me Nevada S'amtaic Coon tttamwly 

J 6. .:butxt the -plabliff had standing to brin a4 action fsaailv at:0=1m ialNi hOunclive 

. Mating 

 

th 	prn arattogs"awcuso the statute spwifk;alty pavylded ter may ivrson 

daptiwki rip,:itt ander thi. Matatoto iv* actiim. Id at 194-95, 115 Pld at 22647, 

Doe v..... the Na Stiptetm Court rofetterimd the -  for,feral stattding 	airett4erat 

)1'  an.  *Mimit ,vy nad agaiti noted ow -  Shitia's 'tong ir 	fNquirint OD 4001 

jus.tattto ooritivwr.sy as a prodicatc. ,. w judicial relief. 11)2 Ne,v, 	525,72a P2(1 44:3, 444 

(1!)116). Momwer, the high Oval si. -aW litigated matters amt pe ot„) ,Kiseirq, controversy, 

not,  angely- dirtc6.ptvA of a future problilm," Id To dam justiciahle controversy, th  Nevada 

Suptow,i Cowt 	fk-4i .Bryon ot1iad 	Kra.s 	Comy gooting: "(I) there roust ixit a 

I0 

21 

22 

12 



justifiable oonlvolvem:y; that .6 to say, a eontroverey in whith dahn cffl Olt i aSSCrtut aggiast 

one who has kin inktMgi 	it (2) tlw co:an:oven) ,  mot ha betweati pomonf; who 

ihtercAi 	NIVVW,; (3) the party stxking timlatatury -NI.inf mot have e legal intemat in the 

toracoAmY, 11At 	:=i-aY a legally pniteetable intcmst..; awl (4) the i5st.te itivoivcd ill the 

aintrowir6).' musl be ripe for judielai detertuigatiott '  ht (quoting KreLss v,  

P,2d. 3:$2, 364 (194K)), The NovAda So.rmeria -0 'Conn 4j.:W WW1 A pry 	.00t bring an 

.ietk i when  the  .4trne ls merelymreimni:..imi rfoortd, Id (citing Kress, .:6,5 •ev.. at 

189 P,2d nt :3(5), 

9 	1fl saying it generally requilms 	"autuai jusifeiable mitroveny" 
	

statidi4  in 

10 	particuiar in eases with a eonatitutional taw dimousion, wtsirowdA $)Ltimine Court. .has. indicat 

I 	,gtrikually 1(.345 mquirettents of II:duty, camttion, andre 	illt See Lgfau fltitintiers 

1.2 	of WM:Mk 504 U S.iv .10.) , -.1:51, in 1.„klan 	 .Withli0 the -United &i$kiprotr..0: 

1:3 	Coact stok.4 it hat,' generally nertlinedi .1.4-mn finding.  situOing 	the tomtitutiorkzitity of 

14 	iogislortlon Wiltfouta "autiiil. eiuttroversy" bet ,Awn the parties',Id The Court 1:1:iw vnentity 

refiehltd fmi.n 	itlg 4atiditkg to date -mine ike cn* 1tiwaJilyct1 lugialation towithmit 

I. "actual euntrever# "  between the parties, la .810074g, .whieh both partieS cite irt  tivir-

ix•kgitiotm 

 

he Nevada Ski,ptcut Court ,dedirad to find 	to taxpu.:yom te %min:win n. ;Mit to 

etfjoiri the municipality num vios;ing a public mid. 52 New. 52, 2/0 F. A 651, TbgTe,,, the 

plalirtith t.fliega They  'would he "mined 	.wAys by the diversion of traffic..the ,61,0Kint' 

20 	woulkl ettuav., The high 
	

fongtie plaitiliff did uot have Amaint cheileage a 

•') 
41: A municipality's act •*.N4o1wt-e he h 	t sitgained 	'not thmatetled With •any injury fyxutIar io 

22 	 dig:imp:ANA Thou he pubikgenerally." Id. at 651. Further, it ennotuded that to 

23 11 	property miler to inittnetivo mlicf ngfain$tu 	 tt highway he rri 

24 show that hc, wWattro.i spml .M or. INaleAr juy ad not =My such incomenienee 	Va$t 

!%.404'f-.0.iNKkN 

1.3 



	

ND:al otba Iva-0113 C4 . th4zt.n.I.g..b01..X,:...."' Id at 65 I 
	

wting. .13 R.. C. :1„, 

dng pkiritiftV asutItion 	taxpayei- 	thq: .M:APAdo Sul.),mmo  court  in  

.84444 voled 2 Cyc, pp: .17:$15, 17.37, which immikd a .nztsidtatt <a tawyer may sm to 

oljoin ifl It tttttttttoriilagal nt of a ruunicipaiit y  if tbk piattaiff ha S StIA.441W 8p.ocw 

injiurY kliffcmt ftlal that of ki Oa: Additiotiany, the Court quoted :with ;,Tprovat 

And w.kre it (tlie ac,I. .1.1m mtdiciptitay) is pp4iWiakit t 1g1ts 	4.i.x.payerii, 
511a, 

 
as involving. Ihe levy  of tax., ovation of a rmunicipat dobt, 

-expendituro (.4 plabtio fonazi, or in any way tending to inotrage  
buidol 	tax?:$tico, ih.  gtoot woiglit of authorit y  i that ..tf iiAi 	iv. illegal 

lax:pools. may 	to   *Moot giowiAg oyl3pe.efai 
injury ,difkrtrit thwn that -$Mitaiml by -other Oxpayag, 

10 
	

Tboh1icotkrt f.O.U)14 plailltitTh h Omit omplaint failed to .4,11ege atlytWng Milkient 

.5ussost 	mkthicipality niiswed its powitr viicat4% -t1gt sttwt, ragAVAI in fraud or abawd its 

ainmtimay 5:30wm, Comegumtly, the Nmadat 	(:';okut hold piaiktiffs' ;I:ackal ,g. andiDg  

13 
	

Ag 
	appOlkint,s-' ,aw not 	i4jumd. th regmi. to th.r 	ioa as allegat, and  it. 

14 	&vs not otherwin appear that the: at of t:11Q municipality vacatin the pms.oin gogtt. arid 

e4tatlistfingthoim.:411...-}Kw4 street 'is tinlawfid 	bayonditiehia„: ,avd /..K.) ,N0-4." 

Tbv 	Suptenw. Court has "limb' d10-k,vlat parties to pumue liti gation on Lxths,;t:tf of 

tho, public's imovA 	yea atld to pr,mrve pub 	untk 1r &ateikr .I1., 47 

307, 368, 632 P;2d 341, 342 .09g.1),ite itigh cowl heid a .privme .0:W7:Mt,Coutd, .miegka writ 

19 	ffantAb..nIttlito eompel 	miblie ofiker to perform 	/(.4 	viw of5.UttrAory  1414Agtqw,-,, 

aghotiziing the writ witim 	 ollittiM 	 OffiCe," NR.S 

21 34A (41 WCowl romd datM ii tbkmfort lit to compel thc tpublio angel &0 

rthor [al duly A tl'w wit of ahy eitima imtittlted o c4cimo vompromov, with the law,"' M 

Likewiw, ii Citilens for Cold .S,: -ffings v,Cit y-  .the Court found standing t.,:xigctd: for 

24 	kitikom tofau.amp a liad ante:mai:1n =dot NRS 2.68:668.: 125 Nev.. at 629,32,, 21$ P3d 849- 

1.4 



llore: aim Smamoke, the Nomia SVIIIVMQ CZUTi 	th 	tiVitt pt-Dvidca tha 

twm)T1 clainliog tv adversaly aff=toc,r ny km annexation cut ckillengeft. Id, 

In City -(04.s .  Vegm 011,70 bulgy, MV„ 	Ititw, 933, 9.35----37„ 939- 	47R P24 

5&9 0970), the Nevada Supremo Court cOlold standing for laxpay00,4 to ch iloctt Re t u  

p14cmivg. f wit  tilt* MUDitipal taxing district :  The high yowl 

dcvlimd t Goitikr defendant',5 position that plaintiff's' had to show special irreparable injury 

diffemmt in..kind from  OW sotoincti by thc pkiNic IllairtSin an aCtiOn thateEiging 

rwtialiat WO Of a 	 hagead:„ the Supreme Court found tho  mmicipaWs own 

ontinaiwa mpimd. unde-quount tittnits, and....consmtwitty, the rymv oompany and the city h.ad 

10 	O'ntt.mi it)ito an atnont 	g thorn to jo.imly viof,ato the, cltdit 

1 1 	SUPB,Tne CaUrt caliV1440 atiS 	 wi LWid, and Noin,,9 pobtiapcy„ 1.;m ki7 11= 

kkt* found thz u‘ntimnl ,  was <lea t.ls to its limitations al.K1 conid ehattpd °Toy lvamw 

'4naettnot, The high court held my cliken  the muniri*ityl.www. have had qmitingto :ek 

14 
	

nciv 	irnismuoh .a.$ the rad sought ls the Ab:ATtletgof1,111WAIICIthA iA:10dt10., It was 

Dub' jus4,  sP.Indy and et-liativQ :Pat,'nedy a4labk i dr rpCnident,' 86 N . at 394O, .47k 

at . 

Wivt ilhouling and these ca-ses suuesi 	awe the stataing rquirenvar4, plaixakfr 

generally nmst, prom an actual cae or contivversy the oort, demormtratiq a sustaiirseaor 

19. 	IktlaLtestml injury peculiar to ltiamifdistir,4;uistmd frn the pnblic,..' genendy, 'Only in ram 

20 	..rigaticm. 6tttith as vaunta taxpaya 	o mtlarly doso intemit in a matter invo14,ring_ 

21 	ondwt. of a munioirtlity, or whea a statute stnuiftully cnigt* SWIding, 1m the Novo ,,to„ 

22i Suprtque Cow granitd standing fbr a party to maintain un. 4tion as. Ummyttr ,  or czen., 

y„. dinklsing Mandiug dm to the 1.kgi o1ut a a nitipictipality, the 

alsv indkaIed Miow 	m . 	upmptiate evtark if the plaintiff did not :sulfa apartieulaT 

401.17R=q-, ' 
'IkAzt 



ittittLty I.:4"VMM the was no one else who could -pert ana.;(!tinal cam or VA)ntrovew,„see. City  

-CN.001 	.imrs„ 	Ney, 9:3 -.1,, 935-37, 940, 47B Pd 585,  

0970): 

4 
	

Deltntianr •conten6 the &visions whom the Nevada Supremo Cow baNaiio d ta xpuyer  

ganditig: to thaUtmgc jnee4 coodmt 	 Defendant 

navesiiwh taxpkver slarKiing Sig+ inggaimi may bt emroptiaio IN.,040.se, thedose  

intvmit a taxiwor baL5 to the oxpendimite Inds wee or Ale Eva% D(.*:ndapt mg,ge t4,4 the  

	

De le 	Stachmet`or indicate ,  stleb standing is not appropr:fate wizen cow:Wn g a  

9 v,tioatilgo -a tW Makt level to a legislatiw: statm 81d ifs wfatiWtiokuiAy, Dtkndant mem the 

to c'low• interat that tmy exist brtmen a taxpayer o.nd the 	 &Am not oxia wiwn 

ii 
	

usktimin2 he tanpayer's statosei he: state keel, This CM1f( jS 'Rat IVIS1144-4/ atO 'printip;4p3 

whth allow tRANYC"`totging.nn 80.i.05,  80.1V4 8 	 Mina Low amy ,kf:xplicaation t thc 

le - 1, While fix: immediate impact of a eity's 	dociattmmy jaal,!y taxpayo,  

14 	bringing 	in L;.-tN,:rtilin. ciretan$tanttes, the immediate icapita of a_ LegiMatam's alleged. illegal 

15 	aetiOn 	certain 	t&ictOittstify 'taxpayer 8188ding, With .'iattle niicdhie 

16 	inv•tv-hV hndred fthousands of .m:.dtut%, ..ithiting taxpayer standing to Mop]. actions of 

t 7 	municipalities ..and not -to -thaw of the State :Legislatunt sanno ,the jual.ited distinguithiut 
1 

18. 	Thy queitiott ti.) this 'Cowl ihm 1 *hethex Plainaffs, in ehalleniqg the State's transfer of' 

19: 	pttiLk fd :altoImmras' E.S.Ats unde.r.Artiele 	s..tztiom :2 and 10, have a sufficiently dose. 

20 

	

	interest in a mattor pcmibly invd.ving Mega" zt8`8100; Pf the rfkkva-dat kIEure and whether 

eta!: betel' slii-teti than PiainUff.4. who could demonstrate ail .numtse and 

controwtsy atrougk ihiLtry poeustiar to theirseva teettallow the ESA promm, 	uppronli 

ailows 

 

the Court to permit tax:over stunditvri"l'alito of a just and elmiitiotis determination 

n theWlimatit 	'kW. " in very h'tnttetl iusWees where the taxps„yor has a doso intemst in the 



iiandillg. Zn.g.41 inStariCea t th:Wgt Wit0 <:-au preticiat an actual else and ontTove,my clialktuging 

ga Smut 	pirient the 	:Own iviq involved in Awing advisQay upinirm 

,.).ftiom unlawful appropriations. nmo Colian, 192. US. 81 12- 

alkktvi ilkaa1 t.ton4a of the gOWMnlaitfil body- See Stodmier„ 122 Nov, at 393, 135 rid g 

225 ,  f-IfAmTr, in those ittaahot, whore a platntAT ha a titaciently dose intervu, but hulks a 

•3 	prticulm.  'injory prew:ating C4.5e cotttrovarsy, smadiagjJdeilie4 imothe r  indi vidual 

Imuld suffix aottiat injury fm the .cornplaimil,of Meg :4_ coaakio ad bring 40. actip ia, Ltiog  

)44 tisle consi(krgion of 1iIte op . 1 	titIdOr 	litb a,licattiot; of ag.t Slew action,. 

rntha than in tho ynatrx.,t 

F:t1 a‘twiveriN the glxstion 	AvIllor 	Itave.  Milei.onl, dose 

txpay t0 Ito chanefiged iite0 S.WW acttoo h thc ingtaat um, this Court .notoz 	ocoot. ,$: 

t 	have ackvptg4, in limitut 4ro ,,,, tinstano,s, 4 plaintitl.':',4 Matz as a taxpiyer .to find grading-. -to 

(190), 	ita ...evi6ino inFke.:ce„,thc 

13 
	

thrittd &NV:7S StAptvote Co wt held, to 11:\wo stmdiug, a taxpayer mot :first cluumustrate a 'logical 

14 [I litik" tx4w.regit his taxpaYet g1attu 'and the t:ype <f iegialative izziaanunat attacked," .and then a 

t5 	titxte 1mtwom 	taxpayer guttta and 'the pmise natuna of ;4 constitutional ihiftlagemm 

16 	&val.," 	U:S, l02„ 	S,Ct: 1942, In considering thoe two iwntunimta ogether, the 

17 f, United St ntn Supra= Court in 	expLiued  n1ividasstiff& a particular injury far  

113 	standiP 	oe When, b) viohttioA of 1‘.m F.:4M1)..WIment 	ondb tneam of the taxing 

P‘J 	and ',p.clidirtg NiNe.r; 	PrOPVAY iS ttanskaTed thtnuugh the Govoratimara 'ft eemty 	4; 

20Atutan tattt 	'US, at 10.5 ,-106, 'Stich 	injwy,s.' ths Court found., is unlike "gt.r.t.nerafizld 

grievant.'es about the eo:ruhta govtanitor Atld o r "appinpriate 14 judicial cedresa:' Id„. 

W. 4Tlic ta-gpayees alleption in auch: 	vmuld he that Ills 'tax imincy la being extracted ut41 

vatt 	ofspcvilk; 400nstitk€6orpA pmtg.x!..tiops iagaimt mx.11i abtme$ of ilgislative Txyymf," 



This Court Ends Plaiotifffs iatve NtentHog 	payem 	titaiafly challonge the  gsA 

gilligW vieldiN Ai1e1,e XI, S'Ition 	pobibitiDaoi thc tubiio 	rbr -  tw,tariar: 

3 	pulp:ma.SIm 	W what was pmeniQit NE-.01, if J.1-4 	- eormet n thok asscrLingu the 

ESA statuto WIC-OtigitsatiaG:4 tbm they wrnairi allfer an injury by Ow tramatr of that promtrry 

thmugh the State tral(ttY to :trw t. Pith eantiot ,tiet .tstrare any peculiar' itoiry 

6 	to theiTmItm5 fturn that mlf -rend by any (,11.ber taximyrg, limelicr, at this tu no 001c: taXINVOT 

11§vertal l'Ia4rmtu t$ in a bete"' position than PialtaiitsLo amf.,,Irt a case or c,c} :anvvlsy. 

Coomwontly, atikes5 'nal/WM }ire atkmui to bring the 14 ,411 anatengc 1,e the ESA 	no 

wHi in in P. position go hirtkttht 	 than State avoutiva: charged with t-arITtog 

out the proVwn, Sinu tht Sian ammilivo pm,taments tzfr ths3 ESA program., folding only the 

mcc tivea are iti a pm4tiOrt to bfinv; all action -w)trid afttx..,tivtly mom no sctiou would be 

2 	brought -, 

, 	The Cot4itt ai:w finds, the Plairnn h(INV 	 .txpaytm to .f. ,40441,y tNitterkge th 

JSA
3 	

1'4.4t;s1.0 	Viotatitv Ardd XL:5mtiort 2'a provitons ocauxthing the Leatates 

it/4y to prov[de unit:O.:1n krystr. ,n1 of pttblic:sN.:hot-As. 	txking  fix:teraic&in tht 

!StAct5 Sup-6=c Court hot: netvor tbortri tpay 	 nconsidtrWg 01.1diesigt 

MOUT' 	EstabttClauat,:!, :SW.? AlzeNu.4 0.V14:10, 	)01 ',V,Ohmt Orga.,.azatif.x vwi . 563 

125, 	(2011)(titz(tlining to trAVOT ttw taxmor sialtding bar in any other co:nmittitional 

chalIottgo van f6atn 	EstabliAmint 	Itow\aver, palviding tAavaiara to Nt -wrido 

ci0=n6 	a pm:moll:at rest)onsibilAy of 	f..40:slalttrek, Novade$. Cortsfflotirgi roquitzs 11.w 

tx) btaigel wAii. fund echicalian ;1',nx,  making any -0 tha. appopritdions, NON. Cana 

An Xi, * 6, If PnjtS axe an-i'mt t.&;-'h• 4u1sorq thn :ESA pm[olim axece6 thti confitituti=ottid 

,opouf scvlion 2's rzh.ltlited tiaifannpubI stixwA :splton„ theft thty -w,dWd sofkr an fljurs  by 

tho 	' • -rn their Foporty out of the naliurra school, system, in .'"v.i4labonofs 

15 

6 



N 
	

(itncndly, far a oomphant to 	rv di@L t wnly4s.int must contain ,,,vnte s. of 

20 ; fri.<.1„5,, V 54 	 trne s  wozdd 	itk tho pithniffl to wrier'i r— erco Dertmilve Litig„, 12:7 

21 11 No 252 :'34 631 692 -(201 -1) (tootation malts omitted), ThiF (tt1 1 	indhi, 

constiNtional pmtectiow.,' agaimt 	tihims logiSlativc Nwer.."1 	 392 ILS,. 

at IOC Likewi,ie, ntinr taxmor or pA-Aential ehtimont l3 in a bkv.er position to amezt a0e. 

	

3 	contftwersy, dthm„ Ptaintiin .should Tx.allowrd to bring the fitoial diallenge to the' :Idatute, 

4. This C<mrt. 0113phmizes that finds -tho Plaintift x>ayo hi gtanding to hang 

fw.iaI obaliengmt to the 'ESA, statute. :  PlairttilTh aliero many of the whools ,  thawTi reociw: 

disbumnwras holt parthts through thoir ESA aocomtg may wv$0 in 'various :forms or 

i.-11Kiricaination in hiriakt of staff and adtnittin of andeots, :Likoivist„ Mimic& tnae. mmrtiong 

AS topokagi ‘..v:mquntwes   SakM1.3 OM), the fmni. ic 1mof .e..Itsin. :flalkug dm-, to 

	

9 	EFI.A aeountg, etaintith do not how 	to tt thae pottntial 	ife .appiikxf 

chalikapsto tht ESA mgrath as they have ri(xt m.sorksally nt -Mms1.any harm Mae may N 

	

1.1 	individuals. who emld a,satut thcha1leng.:eg on a nweilie cage basig WA:4d injury actually mem 

Titki will allow the Colot .to 	proviaatt wivinlry minim And to oon$kto 	efu..ditt.4.4ett 

tmd.or 	Eta cimnmgances. audxtter uktt the natefo and invaat of the challenged 

	

14 	wndtiot, _Additionally,. MO:a of -thew 	maold bouoique oindividual :sthooi the 

4,1,1 dy Ii aiy aieoTa 1 1 . kiied oominet wvold k4goinfa tho .school and its paoh;ipation 

	

16 	1.1 1SA prael, d wt the Ntri 	of the 	prosman .in its entitt 

17 
X1 Section 	Vat orm 11/4  	 

IS 

22 	ieiatIv. aets are entitled t a "Stran pregtAm ion that 'they am oototitntiona1.7 Shore 

23 	0'.41,v,x4,).0 (.:Aoy. v.,S,Wth, 91 Nev, 729, 731, 5 ,42 P..2d 440, 442 (T -975), '"Statlittis are .premonol to 

24b Vahd tnd tho dlallawr hteN the bkadon of :sia;twing thI. A- Niatate i  



order to rakx:t -that burtka, 	 1.241 ,egt  trust Inakc:  a ck.ar alowing of invalkiAy ,,  Tam  

Agt. 	et, 1.31 Nev, Adv. O. 80, 33g P.3d 234, 237-313 -(2011.5) (quoting Silmt. 

E-41Af.1 Adickil &a, Cowl, 121 Nev., 289, 2)Z 129 P:3d .682 3  4:44 (2(06)), "Tho Court will 

milAsur .!Mektute's, 'if ramormblY 	ANb. harmmly 	comfitutim," Thomas  

. Idiaw Cab Corp,, 130 Nev, M. op, 52, 327 P3t1 518, :521 (2014) (wwiing Vote 

Cjiwomq. 98 Nev. 412, 419,, 651 P243 639,, 644 0940), Bizainc ti 3 Cum bialci; 

:(7-trOP.1,01W ati 4 fkiai chalicngQ Om ESA Aalato, PlaintiM ntkoit. .-1etilop.stoult.1 th at them  

ciramsratwes undcr .whkh tiKt stature. would b4Z.rf. Wlid," atfii' 	Showgirix )41,Ackii 

Awl qf Tax:, tao Nov., .Akiy, Op. 73, 3:34 :rid. 392, 398 (2014), .14.1.rNeda Red 

Statutes, mxtian 4.020„ 1C arty provi,40t1 •11 .:v 'Nova& Rev! sod S%tutel, or Ote appliciation 

1:1: 	lama to arty ixt-,4on., Chips (g cirelonswwo 6 held invalid, $ndt 1.twaIkfity - 	not .af.k.;.ot the 

12  Prvv14m5 4PPlicution of NRS 'which -013 	givol offwt wIthc> the ivd proviAon 

photion, and to this end the pn.wision$ 	...S a..e dQclaved to be svverable.,." -  rotwowxtaliy,, 

t 4 
	

tt laW en  bo mtutitu1ion41.Y 	1cd. but. iw:04..414$tilArti.Ortki ;RS to KIttle 	itS pg1;W:i$iMO or 

typtkal:knt*, :the statntle Lawft.ti ,p1,11k.:4.:tion:!; wpilwiaions will bz. Tugtainej trit, tripcani  thv  

Leid:Oatilm•flmT ortaded tbz: ::ont5t.itk=4tonal s'pcct ofsWitte indupetwimtly of ihe 

17 umoostitutiono1 provisions or app./kat:ions, &T *kw" v, Eighth Judicial DiN. z.01 In and 

/S For Cam', 1'0=w*, . 2 Ntv, 5:44, 551-552, 915 P.:2,d 889_, 894 (1990.. 

19 
	

AN Cowl: firgt zo,nsk ,VS: Plaintiff? claim that .Aakih, ,, XLwehort 2 'fittlioll , Leiotam. 

anc;okgaging Odt104i:Otk 	NeVUL11.1•ifte pniy yol.t4r of 4 Unikall, 	bi.c tt 	3yst:r11. 

prwItt&% tkol tutopting tht. ESA progrom., ' 	C;:t::04:rt 106ks at .0i:i.e.,: iS3k4, .first becz.alm If 

welian 2: doe:F..' tmt prv-ehAk: the Lrtiskafre frorn cfszati•kg the ESA program, Itk-t 	progr.am 

AO 	may he congitaionafly -otrib11:410„t thV11 thi$ Court can turn to the quesdai,l. witeattr the 

r • 1..$k4tktm: itsuw XUitnb, c,o:12 with .f.vligiom atniiations 	Nntioipate, tithe: .1,egishotav 

tf .  

egA:7 ,S010i*YA. 
DI.VratC7 

M.V.AFP.MVIT '71 



OV,4041 m ESA prO.Vatia 	l 	 atick Xt, doii I 	 t a  

kitoo6 and oLimailktml nrvivo3 ,ean prtIxtriy partie:1patfe inJ th 

and tcnmils canP i.Aam,onnts and dittvt funds stkai 	honk! whoofing or othw 

lAucation oPlions, C 	wnUy th fiat  iS$W,  W4kIbtrha Lcgistutm may errate the ESA 

)rvgrain for anyone, 

1lahttifts1:.ontend A:Aide XI, .hxtion 2, by Ilimaing t4.e.t...„eitislatute "Iktitet provide far a  

sI3teni vo'rnrm Lpfohibi4s the Nklvattil1,*Aat-,1,,,rt: from providing rot -  thc 

11tIcatitan of Nctuda bc d ehiLimu by4?ly othcr nbanm, In this respect, haintiff$ atww, that 

hi AICXi''..‘,10e1.1.c.41 pt-ovides snAl odneadon 'hy $4W,10 

means,' Afl c 1 Xt, !..,•4:14:01 2,and tiw sulmequent 	 Voms:01 thQ, 	definet what am the 

4 	 int&IM7 COM04:0CtrattY *  Pfl 	th 	ilc ditectiv.4. of se4tion 2 fhr sy,5-tom 

12 	of .14.1.1f0m,  public sclockts limits -thc. Letai --  thtm 	the :ESA pm.grwn, 

13 a 	Tbsi,  evacta corogitution attit,q,lhgesirt .1%.A9 	sectiores itbe dtnies ef tbA&sellibiy 

14 	pmviding eilmationi4gnvaunidts in Novato. tx) 	elik 	ikrtie e X , th 1i-axneraul, 

1.5 	out in tht fiml .soc-tdon that 'Itil.w14siatm ,  	yall ..suitable. means tho pAymotin 

16 	inteletamit, 	arv,seientific, m 	040,, .0i.pieldtti/A., And mond:  imprt-Nenlents,,,..„" 

17 	This langt.lage -w.as 	ofiginal watitihition of 1864 -and. lins Ittnaincd tutdatalgut .thmugh 

18 	the Ia,st 150 	.0 91=Nifi011 2, tIU .f00M41 fudha provitit .&I 	ingisliatunthU proOde :rot ,  a 

19 undOnn mteln of tol, mot Kam*, by -which KIWI 41.011 tXt, tgabliglOd .and mabltairoW. 

m.lt 	ou1 	Six menths cvory year, ti*iy 	ici ditrkt w„ ,k1: shalt Atow 

21 
	

iiostruc:tiott of 0, V-4.1A0riatl thatV0.1therem may Ki dolvivcd or its R.:war:lion of the inwest of the 

UthWA fld &ring ;i14c11.1ea. oinfiltetion,, and ti : LogiAattam may passsblaws os 

tend to .:50:eing,  tgmalit 4t0e,:ndancc thit Chad=n each nbool &Addopo add pbLc 

24 	tioth 	A n, thriangoagL:.f remained unchanged yiince dm enactment of t.,0. 1864 

kr&lW Jr3.11Pi`?•Mfi' 



comfit:Aim 

to determining Whet All Artinle X1, seaion Lpermits tho Lagiafttutttm mat c  thc, usA 

progr, 	part of its thity to "encotialige ati suiro.bie mate etimation, anti whether that duly 

sittmikkluattry 
	

by the o::,tranutoti of Article XI. sek:',.:,tion 2 that the 10p,;1.shitore shail 

orti:vitk for a imiform system of <A)trkt11011 $thetILV''h COUrt fl1ndc111 of (t10bIc inwt-prrtivc 

priatira:1 that the Novada Constitution 410.0 ;:tyriStMe,k-i in its: kviii ry lortio„,. $011. 14,1, 

was2.44 almmtiiy unmistlkahk jntomi ol itt.t frttrimt forbitt? gutth wmtrildion. Stcred'. 

rAtM.Vg, N . 399 . 411 (1:870)„ Conw.quentiy, Miele the 1anguage En the Novatla 

emstittition is plain mid rm inntkg.thovs, it should be mad in thos,s7 plain and unambiguous tenm, 

$14-14P ex re, StomwryiaId v, Clark: 21 Nev. :333, ::', I J', $45, 546 (1984 Thav prinCipitS Wciv 

tsw.mitb,  malfained by the Nmda Supreme Court in IN -ontegii of inwrprcting Artidt, ft, 

k'dion 9,, xplaining 'we, like tlw Unitod States Summe Court, 'am guidott by tile princlpEe' that 

13 i10.10. (,:ottsilftition WF1S WriOgn W he lanatirgaA by the wyters; its words and pktraws were :wed 

IA 	in theit notml "Id t)rtlitiKry as diatingublvd from teddiiesi. otttattitig.."'' .Strickland v. Wqrftare, 

15 	12.0 Ney„ 230, 11'3: 235 .P.,N1 605„ OA (.201 .0.) 41 .1:toting 1..Xstr.td. q1Calt4-..,,to t. ,„ Rater,. 55,4 U,S„ 

570, 5,77 (26014 (internal ipotatiotts omitt4r, Additionatly, a constitutiona1mvision shotad be 

tvgartmi to ow meaning to Its entirety, Oemully, the Nevada COMtitkg:lin itV0.4 1,V, Mad 1;0 

i 1$ give lti. praviAom awning &TA avoid any langnage bang ttaar.4 a.a snperrlia0o8., See Hams 

v ‹.:4'r4rk. CoRtm. ,  &Imo, .D.W.,, 119 NM (5.:ta, 442, $1 P.,3i1 532, $34 (2003), -Vita 

20 	riliniPte. rNttif-Q5 	COW- vitathever pi.tssibte to interfate diftin -ent provisims of 

21 Wn..5fiattinn: In hadmony with Q.=.141 Otitrr, 	.8041AY •V. 	.107 NeY, 625, 617, 8 - 7 

76, 	(199i), Conarmutotky, the Court mwt first consider %;v110111er th -Q langwav Artiolh 

." 	Lnsclion 1, ptovidin, the legtsintatt, aiidi tnilv all stitErat; traans,” in 

24 	the tiortottItna.1 anitmwy sorm of its kuns pm-nits the 1,4slaturu to mate lite. ESA pavntm 

it 



w 47-11M fhintMat ktigittAX'S to 	timir 	outsiat 	Ldifivm, public sehtloi 

v=gern, 'rho (: ,ottrt 61) ,:21) imst detetitnino if this interpretation is iti. .lonsim.eAt with any oth er  

panis.'m of the congitution ad can mud io hammy with (.4hts,r pvi.kn , 	 ng inelmng  

BY scaing 'OA 	eton 	tho 11.4g1s,44-ixr4.t.  $h: - „ tO.C-0•Pmgi: .%..l.u.oation by "all 

With 	specific MfONVOQ W ary othktr 	d then by setting out in tdifferolt 

-sectionihto.PiNhitmes ntspollsibility koroat: 	loiThrit. txkhrio %Aloof mtem, Ito •humus 

ill.dis•>Wd they intendeii c.4.74A-tte two dutinti :  .a tmui ow to encowev.... edmatian by 	itab.fe 

9MLV-116,7 Od a 	btitnituttec,1:)nkl , tomail: t uniform m.blic,,-Kh(x).1 5ystem. The, fi-won. 

10 	se of two diffe 	LOm ti 4t t tkw Logislatwe's. mspon4bil.ities without telb,cncz- 

eitht'o nctio3t the othe:'p tn1y migp.a$ -the avtionallu wi.tatt 	 digit,etion 

niCATIS tiV 1-4,0.051-at-M'S (MY WCa1,000ra:SC; by a:11.witabie nm0.;,..s,, wont inteltmt nd, 

13 

	

	.1md ric.iIturJ hniprowalatr to betarried outth addiaon to the pil-whion for th.o. ,controo.4 

whoof sygeln. 

 

I odrh 	t iu 	th Indliam..S\aproma Court. notol thg 

cmstitutietvl lang.nawot 	duty 1.1u t i"'„gtneml and aspirationar and .101,wdi suited to 

1.6 jukfioW onfoneability, 	by no VtiM;$ . 1a5t:13 tho Ofikavy of Ow impangliw," Alemdith v. 

17 Penev, 9.S4 NJ2d 21 1222 (201'3) (oothig .  Boma x rd /bow 	9Q7 N2d  

516, 52) (ind:20(19)). 	MK with IM thtlrk 40,000 ..opk Mt in our :S16te. conipris.al of 

.19 	:1Arer 110010 31;illOrt inakt.4 and with a .e,i,•:.otx -nny 'hstse$ lamely on mining, whit,'h taUtorionny - 

20 a. bum nd bna indnOty, the frommo Novacia': col -Wit:Winn had no idm *hat the :Mum 

-wonkt b.ld u:regard WyopuIRVANt, hv4 OCflO And odttokion& .thrvelornont., aeCal,M 

this c1i i 18-64 the ,drailem of the Nevm .ta Coustitaion. rtammably intendedtc papeide -010 

23 i„,,4attnv inand powem going iluvoliki into the foam to 1 -44 wii veravtions h batw-d 

24 	 to , ncourv. 	nnd thc mpu:WaInOt of a popu'ioti ,:.),n to Mke on any pot,cotial 

,Y;O:K,ZON 
XIV& 
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oppokIunitiw. By Jodading the phraso 	 iidealing the Legishgurv ,  

tstxmbitity to '"r,olvago -Wmation, thi2.` r.mm= molOmi t.ht) id :fig 'broad Vegisiati w  

................. 4nd thtt$-,,,kftto The Nevwfa .1„.„ :2;b4ata.• ,th 	disc•mtion o :1:eternirki.ag. 

'4method ad:W uins cif nting• this duty," Moveggh v. 9g4 U2d t 1222, 

Cowl agree>ti with iffs *at Atticit XLstvtion Fs we of the phrasv  

sztjtabk rgeilafr itnponsii titUi :on die 14;6W:tiro's autimity, 	,34.613wit mast use  

0:1C4R5 for moutagioR cxtuaatical, mdlong as a mans 	is' encouraging 

.-fd.ozation, i 	ibh.f(K liw 1,4giSIOUCt°, tO euni4ide:r ard nae. tiov,Thovqr., thth pb raso  

hnPfklitiy 	it braad 	iatityt aw,1,40Aature in chownte, the nwaus a:wall:ash th •cml 

c000meing ethtialtion 	in tw. y,,ray Jmortsigem with or oven -Ming the cAllor 300tion2 	 

Article Xt, 

MaintiM 	carrntt "[J b rnxin'expressio Unius Est Exclusio Mari us', tliv  

tAprest,itra of one thin i‘3tbeencta$Jon of awl*, .ha.s httoetd1y xmfLmitd th . thState," 

•GtillOWOY Trkiathqi, g3 Nev. 13„ 26, 422 Pd 237 OP-67), and applimi taitepp roit%  the 

kw: 	mmt.itfAion. Ste PgAt Ar.ringtog, 	-v., 412, 4 P., 173,5, 737 	41, Plaintiffs 

	

Atti th drafters. vvholl 4aying 	Legante XlitV 	1 	aht-mfam.i.," did 001 

tho IniMaturt tould use any inCanS, Bow, the Court disagms with FlAntiffs' positioa 

1i tI)y arguo 	Ltgistatm iimite4 o1,111., $nitMe 	.,3pecitlaqyn.N.:Nirtd insvatiork 2 

td tb R.1.4,FiNtquetvt:$cvtions>i A' XL &Kt mcling vmuld igaore the fial.M.r.$' 	USe: 

of thil ,  wont "01.,7 gmatit.kgth IxgialtaAnw the P411113tity to 	t1kIiitabte meaml.," •not ja •to 

k' oncs shitti in the s;thsepeni AMiomol the aliele. If tht„, fmkrtuAli, oivailtdk i.int the 1;•qvad 

22 g dixtritioD, they wxonied th•(,' "Egg[Oatum $‘10 -,ion havo asily ndhad have 

23 am,,y ,,,=t.WW it. Cr, &Kaland IP, Waymire, I:26 •NeN% 210,, 215 P,3d 605, (01 (2.010) (Ming. 3 

gm-num Singer 	S. . amtLit, 	&MO-land Sre.-gWaty Cg.rUCtian 5.8:; 3, 

24 



tuctiott • t . 	to guthe by 

kti to tmairag„ education, TO 

eaY tnna 	 N I 

ii3t :•sution of 	 .ant th 	3tW 3LthOrity 

ecluetitr, the framers m I.864 actidly itnen&tcgivct 

alto, tdSilIOdOpi, 

t 2 and te eth 

U3' all sttitt, 

	

(7th e4. 20A) (djmatming tho 4oxttQx 	 the. COM:tit 
	

I r the 

lattitt and Witigig 	f=1).SWIng. WI OnWWI:MAI- initildiX1 to eliminate another 	the 

	

'A.Aors And vow-awüutd haw ntN1ct 	. .g`atits:Ittvnt and expiv.m. lattglaase to that v ,.171, 

4 	 taistent -with catother, The 404 
	

s broad authozity tgulot 

:not. 	tt WIIh 1tktaelim,  eNigatiett to mvide a unifem puttlio school 

•syisten 	wtion 2, The„eg. att.eat rovt cOr 4.1.4ik 	syettna ofonmon 	trm 

Legi4atum that authority .t,tut_ did_ not irnctid 	 watratirtit, lithe Witten. huti. 

intt.nded such im nicriatennien, they c 	have cmigy mid the- L slAntre. had the autit. --  

etege'lueatinn throutit the nuitana included in Article XI They did not, and the ordinary 

nornut mtditty. 	ttt lanpagn uf thit 1= ti MI de' ly I w the "Le.00atct e 'oso any - 

fi-nT thew 	edmatiott 
	

hxd -in 	t.em''i sectio 

licae-kt Holmes, 919 Sold 392 (7 
	thkh P:taint..tra 	the 1:..y StaW..v..Ase, 

witAv-tn a,ckAlltlattat _ 

other means le p 	 fl 

scholarship pI'o,ran 401100 	of Atlide IXof tie tn. • '40: cenetatntiert„' Owl 1() 

of r.q.orittg s. oottstitt. •iin provides lin rtrneni part :it 	,ptuVmOlitg tNty of thc State to .  nuke 

ado. 	plvtision fbr the education of all childnta tvsiciii within 	bth. Adequate 

24 	ion thaU b modc by taw for A utt 	efficient, ath, swum and high quatit systen of 

StMo comtitutim. imi -1.0 Iggisllattues mitthority 

Push., 

 

the 	Snittv.intt Cant .foond a Merida 

,I0E 04.1M 
TA'T.E.;**Ti7 



:Ow 	ktimits „ „" 	 .41,rt, 1X 1(a),,Th Comt, found Om impAgt, raaktog it 0. 

Varprnolint duty of tho Stat‘,:to mkt ackvate pro on for the eductaion ,of 	‹zhildmo 

nsiding. within its hordem„'" mph*: Ow 14.gistattim.toxavidt:atteation .for F.1,orido. tiohool 

izzb ......... thmuoil "ad ate provision? TIT Ftorkta hiR,11 Cmat then :.00ked e the- Hoext nateow, 

wch. Atai,tr 	ta 	41,4Q paw:ion s: !tit 	nladz by law ftOT.  unlibrm, effieient 	secutv, 

and MO quality tiy..4tmi or frtto .publk whoot3„" : id comliwted tilt; smitemeedtn what .tlxt 

drattom mtwit by '''iktitN.= ,.n pawiliiork;" Tibz Cyan fm)d. thi$ reprmenttxI a ,testriction oit. 

Le1,4ilatioes authotity to oratt myaravt: voncher rogram. 

w instmt garQ„tb 	Constitution -MA out thc,  .hth 	ti L4t'e 

two klitinnt motiom; with no ,mferm.c4 to tint other, 	Court tif.vs 	agm with the. Flutiflat 

Omit's in. ckei aweria inteFretaikm of its.cotior.Flowewr., astinthig the flori:do CiAto'$ 

tateitmtaaon of it owriStittConqiikaion, the ixasi ,s-tept use of the tetro "adequatt 

pmviaf,d,on." that ewistol be 	 f tht florkto comtitotionxtknd.fts not 

Artiele XL 	tii I Uld 2 -of o Stitte CafiRtitakkl: 1.h 	iM ON: f t between 

wnw4-14vg WM 014 KIAS 	FlOtid14. COUrt 	tet finiR 'OW LtitAtqllre 

um,kivlate,  prov4ion 	 t(1 jUg. "10;q§Alte pr(1-Vi$RM 'for 	 pubac :glom 

.00.4t:rti, 

 

JIiUk thc „lori wrotitinion,. Atttok Xi,,K,gtion Ino.* .broaa Iangtwo. .v,ivating 

Nk'neada. Izgi;,..,--.10ture the atitimity to encourage education by all •aitablz mcans ., and welion. 

fnakQt! 	mfetwax,': .to m n:1,,'tom or uses y otha htnat.ine vuta$ting m-striktio. . 

Lot;liktattme, authority igidtt avtio.n 

1.1,aintige 	i1.14.1 ESA mnrian Kutt5 ioforii of 'st.1 .4,3ion 2 	intfarmity- .8 eeoJ 

akietWamerqt bia4kig.,*: it tttov$,% fr.T .th 	ofNev.kuia gig-fonts . i)poul.; , .p.i ..it:yito 

irw. of Ovate L-viloots with dive:mug adrni&Aum 	orrie-Ola, 	knaI pro$Tatm, 

24 	licado,,..it-perfolitnanoe standards, teacher qualitlotion„$. atgi training, Tiuw argainecit:saooniy 

t t 

14 

16 

18. 

2 
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4-id if A. tmlfortn 	wtool tiystent the only means the L.:tgislatilm may i:Jat„t eaeowagt. 

2 	ordlAwilx 110A;vver, digcalswil above, *xlion 1 diteatii thel.Attaro gtntrally to titeoatago 

3 	%litaation in Nevadathih IL :snitahltt maim. .atitt  this iniIxrative is broad' tian. gm sal 

additioti the mpoa-ittibility drstvtion 2 to prtnitU .for a -uniform palific.nhoof gyston„ The 

:,40.altav: may .act under wetiork wittionl re.tl,tmtei,t to wet:ion 2, The 'INA progrm. does wt  

6'the existance' or atr name of Ne ,oda'$, 	nhooi $ystetn, 

The Plaintifil -icontaal the ESA pt ,ograin Li-vow:dually :m1.0(1 asiert (k) private schtioU ,All 

of Newk.i.a%i; .whool .ctil.4.tro.n, and by oomeTiorlee, all faiaiing for the .uatform. piWkSChooj, 

tiowova,wLk henki •etleat„y almoat th„A,Itool children may he eligible tiir the ISA 

proztam. avai a significant Tinfilbnr allay twoll i tb4 op -00.0„ thI. 	oiAot titOn  thMv.is iont of 

oimatislAnoes Attittr witet -the 	et,in byomstitaionally appliol”  IX* Vshowgirls 

Novatz 	 Ntv., Adv.: Op, 73, 334 P3d ia 398, This Court i .mar3on 

13 	bdievc atxt PhitttifT$ have 	mfiercd iirty 	wdaileptions to sgest all parrks of Nevada. 

14 whoolt Wilk= Will ,ettroli in the ESA progyam, 	as.wming ge IlOrnbMofpAnttg$ do 

...x41 th.iir children in tit pm -gtain.„ 8-0 iorig .thewr 	-nii"putkiakx$.1. yozol,:" open. 

lo the "-generAl attchi4ince " 	the tegisitattor has fdrill;x1 .the duty impostd by Artiao 

17 4 $ottion 2, Plaintiffs, ztim:..1 potartiM d 	ai floal the-, appl -k4cat of thf,.: ESA program 

whieh 	".tnaely appivinanded -or .feared." $00 Liy, 	102, 'Noy, :at 525, 72S P.,2d 

19 - 	at 444 feiti .... RCiwy, 	Nev. A-29, -189 Kat 352, 365 (1948)., .As discussed. above, 

Plaintlff,$ taa ;$ilcimiitit to wt.+ .(ediardlve rtlier for applied coaxtitutontil italltngt%, 

2. 	do not lkwo Ading t art thoe potentialhia.s they IOW &I,Ot personalty stifTiniA..i.the 

22. hi= unit have no aetual justiciable ernatrove,my. See Eve Brwm, 102 Nev. at 525, 728 „. 2d  t 

444. Plaintiff Iliergar" s posilion 	leacher. mkt patent of a stu&ait. .a 	 and 

rivrait 	 fko.dito atiki kpkft tht 

ppm;:zpAtitV. 



".*.tmomo$ at the %hoot his sqii 3d,tt314 IOW IN:: .one wiwat 	te .  +le 	no less -krtnity 

/,`.41r4.100,441 or .1.03w1 :t. ari whoicsait ..amtattioa all :school hIdrn my enroll in  the 

ISA program Ii-at appi 	.thzt of awSA,pmgmtn yvt mix; -,;:kUrmi'md and .cani taimatoly 

idnd bas.M ott. thc impatfi it cta1 yittiike..;,.% if' tile *putou 	widentifiltWe.: injury,. - 

iodividtm1.k1:4Pax--144 lyN14(,th ,..darnagos will hv standing :to 	azUon„ The itiSA program 

plevkks parentswith fLi tixty oiyo 	f:rcn 	ikti . 

thd.r cAildren mid dms not.t.,7t.-"pine.  thQpuNk si 	the 	 contin.ut.w.1 to. 

mixti wlastifutionni •bligaion i .pmvidtp. -g :forp'e 	 i Nevada 

w:11.oct.t. chikirtl ..mgait-cd by Mick: 	tion 2, 

.Pmtrfl tre. t 	SA proloun 	fa.pd.a.ruca.tal 	 rovatpts of egnali -ty 

ii 	kuid 	tiai 	andccs,rtain 	paqic,pairk,a,h tile :i.-magmin will la/properly diseliirkl itmte ii 

1.2 Iadmissions, etwolinma-, wid hiring, Inged miigionan atarpmtig.qed cliarattMiSkS k.O.UkT th.c 

UniVa %WO. Krtd Nevwla ConsOtaion3 and gatuta, Cr 	NRS§ 6 1333(4 NR S § 65 ;070 

14(statati:',5piobibid.tdi2cOnfinatiiot npymcnt ar14 pubbo wi..wilmodnions, including 

wh( 	no 	6 of rel4tion, 	olio: ontd.gen 	)ty), .M this Court <Unwed 

t_ke 	abAgeab iiki Ptfl 	to b.dtv. -this aotitml...„ these oontentiona possibly may: 

mUvilat, kl Wil.tber ih 	 dePilr.e.A1Vg . 0:14Y In 1.40- 	cWklin $1110018 WM0.11 

1$ 	may acttnvii)lation. -of diwrimination Law& floweNzr thtso -amtions aft: not: dettlITTinativo of 

I1.9 	whether the State 114$ the authe,rity to create the ESA .p.rogram, ‘Nhile this (.7ourt has found 

20 	Plaintiffs llavr :s4amting to chatleine tho Lagistaam's authority td ortaw ihe SA program t. ider: 

Mkk Xt. !sl.,.\,t1. tie)v, 	2„ the,:y du110. how :standitlgt 	 ltpated : 

22 : dtit 	ft',:otn.Q: khook tNy havo not fudsoh ituy. ikliviii0b, who •aiTtf 

23 	iscrimination mayr.,1t,41e:nge the inciwion ofoertiin schools in -the ESA program tan(14.1r the law,. 

W1' Thu-  ikiidixrinahlation :mcurs and a schoo.t 	 kiRdertuprogram :CM t10 
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dat .wh.4 	th-k.,.= .4=4.fi.Q -.V.341.V: Of tire foots of •it.1 atm' coativietsy tabor thau 	tt 

ltypothelical„ 

This Court eunchWes. Plaintiffs baVtt 	alegOd heti-  ests4biii*ing their :Oaiin tho 

LeOlatutes creation of the ESA /A -13gram violates the uniform. Reboot system plovisiona of 

Adkde XI, avtion 2, Plaintiffs' dirira i 1betzforv. asnaN4 

VL A,SA  PrIMAT Qati„..?."! 
Elk! iforliOIrittill-Nvimo.  

  

CkMd Mat .turmto PhrintitTh' C Aim t 	pgwrviointeit Article .31., soetiol 

of the No,ade eons:tit-tram AvhRth. 	 public funits of any kind or character whAteveT, 

Srott., Cm* or Winiiiktip1, dadi usal fcr Avtatio putpose," .  Signifietintly, since this Coto 

haN fbond the 1,,egisiature had the must:4401W agthority ocicate the ESA piDgrani generally, 

cunstittitionni Qiudleage potentially nffevts only religious atiliiiated sell001$. 

,mrtieipeion in. the programs if :itity sehoi:l1A bv.. -:Ause of 	retigiotti anliation. gonstitut4o.na4ty 

0000 	 piniAtn,Thy my tv-vepoil from parheip4ot .004 the :ESA ./noaraui. 

eatt.,-ontinoe with the rsitilicipatiori of other L%oo1 or 041ZAtiTgl opn Th V:WW tf the 

ehisiatures tlear intait .to mvide *Neva& 'lxtnts with the bmidest :spectrum of edtitational. 

1 .2 

 

 

  

17 It' opti(ins, 

Ulottrtniaihg. -tht) martiRg (43mtion 10 and ks prowripOomo law 	this COW-, 

M With thQFla4.:W1 Of interpreting Article :XI, swims I and 2, nitid fast -oomidervikether the 

InguAgeof Ardck X1:, Section 10, :Koviding "no mblic .futicts „ „ :Audi be unit .for wetariati 

21 if Nr.post," in the notmat mai ordinary sciise of its tta-mfii, ptrmits the Ltgkitatur-e. o tit-ewe ESAs 

22 Whithparen rfuly use to etiliege Owi:r othkima through gkoatrihoWd .4ervim, If the erniA 

J 	i,;seetiot. 10 oil their .forx, atv not clear, this Coutt mug fAxder die Intent aid goals of the 

24 	Legislature And voters at the Muo of the section's .adiiption to construe it "."'in ii 'with wimi 

tx4k: kk*ilq 



fC4M11 and public policy vywild thdicaW the Legislatuit itivamdod,"'116 ex Pa Harmy 

&VOW' 	D n COW, ,t 7 NfA,  714, 770, 12 .1d 1243, 1274 “001)(quoti tag Mixav 

	

3 	of,YupwWsor:s,02 Nev, 644, M-), 730 P,2d 418 :, 442 0980 (<1-noting -Uwe E , ,h4stice  

ON" 99 Nw, 43, 441, 664 .P,Zei 917:  959 f1983))„ 

its simplest ii 	10 says the Leglaaiiire earinot im arty pkibite Nob for 14 

s‘xlmiso. parpost Tht NO"Mtil &Tome Court ir Sfok Hallock, 	Ntw, 373, 38"1 (I. 

ig 	moonkt, of the seetion .only t1 ,o. 	0.147it atkly.6011., eolichozd that 

ewlan" as ta.:,rd wetion 

vies mad in the popular wow, A religioqssee1i$ 4 body or numba et Nrsons 
united in tat, but of mtitoting diatInot ) ,rtxartiallion or poly, by holdths 
seiniinetft or doctiim diffmnt from thaw of other ax .t.,,torpwpk, la the aonse 
intended irk the eA.:,mstitution, e.my smt of Ow di,,,:tracter is %colarian, ma al 

mibe thercof MAari4ras 

qurkiy, tatian piArpu..4.' as outset in sectiot 10 wud goati'.Al.y .  include .any  pul,pow 

,.1,mppa,rt at a 	 4-n7 general. ,g101,1 .p ht)Wing 	 ioneta, 'The Neyafl i  

$44v,:nx Coon io ifollook probably .txprt','saed it best by stating .  .01.0 sttotian was_ intended that 

pW funds itou14 no iv 'mod fir the paposv, of building up of any aett.." .  

	

.16 	Tht:; irp 	H6r.”&ick- defimttrseetion 1 	St.ot action to build .up seet„, 

	

1.7 	milkla. largely t1'e .1..--Rapoe of the .federal Fstall.-1-1,shinent(iie Ir 	.00,0pd 

01,E*Log, 330 u-,s, 	1.5, 16 (1947), 	'Unittzd Sta 	pwne Cot sttatal the ifiKstahlinent 

{lam Wa.5: bItOIXIOd W acoompW11, as Thorium foffomou. liemihett a "wall of septaatinii 

	

2.0 betwem Churh and Slate TIK Coon loarid the olakis mg,'ipil.od State practices ihm 	unc 

	

1 	, „ 	p...-eferiercligion 0 .vermthr," as -wit 4,4 pnVOCk..V.,  ti?atiic nligione and 

22 vonsopoitly eodow AIN) id.c.4 of iion ova natircligion, &moo, '.3101,l,$, at '15, The Court 

has gono tio.toexplaia in -a serk. ,5 of oases starting with .1,1.a.-fs v, Cuban:  392 U,S, fl '1 9gA), tht 

1.,bo f3stabt .i.slithc'n .t aluao prov-mils gov,,=.43:anciitit- final :wiidiag, aid of 

I 	RUA: 



7,41gloe alfrnierChrythIT CiNp, V. CWW, 547 • .,LS, 332, .8 (2O, 'The Court in nut traccd 

4 tho VAtab'ailluunt (Imo 1 t to Jamdrmf's 0,..-mteution that  '11.0.wernineut 

.2!110.11[d. not 	 oiMntribuW th,mv penef„t only of • hi propory for'tbk,1 au port oiany 

blinInnerke" Arizom C.ho*tion $0.6voi Thiatot Organ.4uoion Winn, 563 Us, 125 

(1°10 (quoting Rag. US, at 103 in 2 Iffritingti of U5.= „ leimn 1$3„ 18:0 fa. num 

‘d,1901 .1)., .The Court idetoiri0 1,N,Wison%s,  'Om as: a '''isptvific ovir the EstAblistanont Clauge 

91*3.5 illtal,dtd to p.toteci n ,6ninst. 

Plaintiffi note flit federal Establishment CWR •.;:fzUZ hinknige jiffmot from ArtiOc. XL 

=Om 10, Comm 'Nov. Comt Ittt •Xf., -§ 10 CNO .R.ablk, funds of any kind oratornctru 

10 -whkklver,.Mate, County or klunkipat, bkt tsstg1 for sootarian papose,' ") with US,. Con:it 

11. armsmil Ceonglmsshd1 make  no law mmx,airo..1 an o(abliAmolt ofroligiotf)„ 'They contend 

12 that, on if &,4)tion 1 0svs bighel.' 1WthatithQ .E.44)11i4).Mta 

 Th CoM1 de 3 not concur with Moffitt& loak n t1ngwhvther 'Nom ,les 

14 	1,eghdatum ,and yotem .41 .4pil.toving naion10 .m)11,0 to •a iligha bar to th & 	f pubtitz,  

finds- fa aid of itligium than tilt,. EstabliNliment Clime. it. is .important to Temeinivr at -  the nolo-

:16 	rwA:tityr1 t.0 WiZS UntlIkka, Nevadn'S constitution had fm provisions lintitnn the State: 

t 7 gowtumit fwm paoing any :taw roveering putieLtlar 	'rho 'URbliattnent Clause 

t 8 	the Finn .Ammihnent had not yat bft-n appfied to the,  mato. thrown the,  Duo P:roces$ dattR,',  of the 

19 	Fotutetnth Anlent4nent, 'rho Fira.Arnentiment low not applied to the .s ,rtato: unril 1925 whon the 

20 United. States &moat Court applied The freedonm of trKx.vh arkki. 	.to the states through the 

21 	Due Pro 	Clam Clliflow v.  Nev Th.:768tLS. -652 (1925), Tku:lastabUnttent Clause ma 

1") 	xwt tTpatid to trk,  ,.5tatek;mtit I p47.Awrwov. Th.:kani f  Edweion, VA) US, 0941), Xttiole. 

nclion 4 of tho‹modi-tvom. 	 "411-w taw: =win mid .on0yrsm.4 c&reigiow 

24 pmfe&s:Aon and valraip witiumt dim,firnination or pwremee 	forever he atiowed this  

MAIWN 
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1'3 .tote , 	and Article .1, S v4tots 2 and 9.  ;occluded sociarian odneation in public sch00 ,1 

Comegotay, in 1879, before sixtion 10 Witi ratified, few re4triatons .0-e-stixt 	Statc  

3 	Gomm-mot nmgevi 1r 	wtneh miert promote the est-t.tbii iit of religion. Becamie 
1 

$ 	of thi5 cimninst:aact,,, wittn thc Nevada LegistWam and yn(or :s appro-vgd. 	tkn 10. in 1879, 

.which 	 pith1ie. fiat& of any kind tisr ,eharonter wkwelrer, _tate, County m 

Mimiejrgti., 44111. 'be tistMCot -s,ectatiail put • -ytm,'" it is not clear the Legisiattav in4nided 

e than the 4tiutil li',.Aitbliobtuent (lame wifizilthOflmolmkid- Cttngess. ficanni6king ‘,\I‘ky 

law tvottotitig t'AAblif:thnw.11 .rellgion, oiTt nbiting tile.  Ike taxerctisle 

I)1Intattakl< Szai.oa /0 as a 'Blaine Atnentimont,." which la a .terrn. lisfA to &now a 

11) 	 3.tat-e c,ottitittitiottat ottletttontn ,'simna.'..Troxittiately 1875 to 1900 -which limittA  

11 	through vatiotz itinguage State geovtartincuts :from latoviditai; rithditig to:; ,cli .gions 

12 	DefivIdatt!s :suggest Itim Etinmdzneats, including Nevad.a's„ were the .av,stiit of tiliti-C*.t.tholk 

13 bigt)-1r1t. atising at the tiine :ft -tint the gmwtli of thsehtto.s, 	 Jus:tieo William 

14 

	

	 re 	q .dis..r.zt 	t..emon vr Kurtzman, tthtt itiotusion ofliniitafions in State 

congittitiom On rniblie st,tppoTt ieite,totis scl,.00.1$ witsm 0001ng prouess liegniningoon after 

1.6 	tht<'t Coma:I:on of the fixk.tal gove.tntnent and its itwitmion of the Establishinotg Clause in the. Bill 

Ri ...:11& See Lawn  Ktolema.q., 03 U.S.,. 	, (197.1VBr<4r ,til 	di,Neriting) 

WhN.0 UMICAttAVAY d.,CI.LW 	 (o-NNikv,(1 ,rsvv-' ,$, owa -may O'AVVP...:.3 400 4 -0 klVatlaia,  
ew%n kaa (W.Up?:3; ..o.g trUgim, i th 	tat.asM:lald bp 	 prcleiesiev 

kAtwT attOthfat Olg tad -* 	pn,,lrtift of dm FmbOgon.P.0 	-Oral pIKP •K1 ttm aibmiwot amp 
alm,-,:wt teligima, 	.hititory w§ 	.mlql.ima mmgion R dNa.u& 	COatt 

WVAtitICII tho StatQ'.$ 
 

	

app& 	iIr3 	Crilholk 4.1lbata4 • Ltdmoap im dm, Oflly app-opAttiott 
21 	pti.or:t1)1:he ackviim 	ttiaamguptt.p . P,Maim 	 lookad 	h*s.:1 -miva histoty 

s:la'r.ourictiag thapmfi•,:yktim :(7(.2sr gq.i1o:/c4‘ aa 	-,a>a,  nalaa 	 otIst .1Agislauto ad 
411:i*-1:0o a 	aa 	MelYa, 6 Nav. 3:51 	.1.N4Orig mrsgix.,t1: 	OpprOprigik* 

t 	 :MIW that ad4ttoo 	:fttw.tg •ft-s-  :Wpoxpliton Nmort ark CeitaliP pITAKtpd 
NpNolgv.,tIc 	a mqkw,gt foraA gpxv-.1at-iKw: for 	 a4.1:90-ft 	 alMiakezd ufp'-kimal;,5',:.  Both. 

t.'..4Wto para Trda f,70•0..o: clai 	po1 >t$k7rAta, 	olid Mom 
M;-6 	w4id.I.P§c-R.OtO 	p.MW: a Ow 1-w iRp.pmffial5(.14 	Ett*Onla, Thp:-CouvoiOix 

vmorig',.kw RYKOn wetv -.1r6t,m1P;s1 dr, 

mat* Oxm rto 	 :1q 	laom or 'ci b tZ 1 of i1 	huh. WiaMtit 

20 
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'3 

1.0 

Solio.rk 10 '1 ,(-.,es Ito mtoc than pmtzituic tho 1,,z0.thiturit from t,aIpparling stxtzdio miiijo rz  

Or.  Dililgion -gmere„1, the primiplo of which 	rellshrioedi th 	bhrnt Clau.st of 

itAkval. Bill of Rights Nevada, as wa ,f4S 'MOM Other :Meg twozbecouno (• .tf tJitd Statc.$ 

hiAory, 	 aoted rin 	d the void tlial exioxi irit!,3 oN.44.1 constitnion to limit StElle 

support of redigiaci: 	thQ,  Ntmla .S .uprome. CtLt in Haitoek expIdnett 'People cC 

nakioruallki and many teliglees '‘wiiefs asttlhh:Skivi oat Si 'they nit cm common ga -itind, :and 

ttg.(, :Althi 	o ' rtkliO>Uk'S 	 07-;;Kwi, which 
Alt% .ei§/ fL-KI•K 	 hm9 sdgumg -aukm.-§, at dmtm4.. -0% 	‘1?;;1;,,,hildron is 

4'M 	way to bk1.11:- .• 	61.41::,kk.s., 	rbt 	 omliy 	di;o1p.N. towods 
,tind 	 .n41= 

pnim.= and 1iiyatel ,  iaad, 	pri,e.45.„ num:, 	',i4;yqHm t  afiw(t de-mmtirmtipos, 
n 	11 MS, Mt,t4g4i41•:&,. 	1:',14 kJ:4 

1•4 TE,WMIPS a 04 Ag14 	tRI gklf4.10:4k14 	 extkl.ii 	t-z$ 
 t 	it4 bo-44, igIgt'.0I, 	 whic:h Immiy 

itty  *igix.4, 	smay inz Eir.pavoary far 

The Col0 it.Vtd 	Aprmp-.6atipm nqmg 	thc7, cao)cok otiaiged clam-4y !mks_ R.0-#:kz, $aiskttfue rA  
prik.:f 	t819.t 	apz: .ar.ogobtig.k4ihi.4ptwc.rtvd it) 	wr,...).*T3. Rand pri 0,05 kigory, tlu^, etn:trt: 

',-.4.N141,:i;1•P=. 	yaws 	 uv:f1,to 10.N.4.4'gw pmont tb-r: 	 folds for 	1)olmt 0:f 
pel;tionkt 	kimtvd btistrttittom:' 	.f.kt 	11:io (.!rowt 	th* 	 :11.wtipa 10!:  

1*:1:41M-41 	 A ftiigi.ou:s7 	4 body >rmrtN:r 
wivytjtatin 46tititI mo:ttitakion 	butty, by bbk.tbig gaximol.:t& or 6-.1-atiob., 
tit:41se:11' . 4Vmr:4%154,-.4' 	:1"4 44M 	 orkwy 	mr 	..,141,,n,N17:14: 

=WW1,td 411 Mat4t?, 1h0 . W 444TMMS: 	tisMA4s4 th0 	 IMIOgotfttirly 
ORAciVcVt:1 'OW RtnilAll legtheEt,`, S(ti.tiadag dt-Ath. (CMIS.;, 	 1<v.) 

lilmlOod 	Ow: sam w.ww. wt 	k 

ik 	Whi'k cM1:114eit: r,f4yb 	 1 ,11W R41k41 W 	wt p.rovtdi44 
paNic 	i C. 	 , 	 MM. 	tuuk .41. 

whipt primipkw MS'Euimd tk Estaitisl:ma (144:w: 61 the fedatA. 	of.M'Ot.,$ wx,1 
Vp4a4t4.t,' Okftilpi b 	 Gid thM CdVt'd limit :344w worlad of 

.11w -m:;tio.t1 &)m 	 xty ,n:t 	A15404M Ordtt fiW11 	(f.-161' 	fi4d cor.oitN4L.mIlly 
In.$.1tai.Pk.te 3,17,1w gA'*ta 	 (.'‘144LIkl.kNg BaWN - 	 30gUlt, 520 

0993)110-.; wo tjoar.ty iM:4..r4WI'OopfaVib4_4M144:41A;• putWar 	.N*Yith_Q• Olo 	$mlg% ISAltkv.'440 ,1a0,K, 
anY diF4F Mwt, :11-A 4Y4V 	6:31,V.5 4 g.&ag cv:fig4k3:4xW. provisicgt -wbis.,J„4 	 llopport 	.5mtkr.im 

im:41.4v,AU ?4501. tvotralln 	 2 (2. 0(1,4), •Tho Mlitory 	w:t';'.4g. 	m 
t'Ailgt4A i).!,.= gm= Nevo4=1*1 	(Amm A-474 	i% own wnw, yory 40Invati hull Ott:- 	pmponkl 

AM114-.413,14-at& U0.11m.r 41:44 .4;pqw.Lingita 	o 	uNç uC1tLKOtag.1*El: .48110044.1441d. 
czonvi:tiix4 0.fis Cm:.c.11 	 qm.  ortm'it4tklwrl 	Finj Anniultmail ad is r3prvw..Kiw. or - 
.t,,fovw'U 	dttW; gc. 	litimml u7rps,.z.,.ii.k..tv14,tiotw (4' of'mtlgkmrttf Th .o :kouv 	 ripk: 
th,6 	 0.f ttrm n .tyriml f I iIrm-K.*IkIk.:$ 411; Nrkit: , twToryk,i44 ftw- 

nxitio4 tijtitnW„iiCtn,:t1 tlmt 	4sa g.qtangiokl gwitmI Inki 
a&iptikm kw ow 	ttw Navadz SV-IRIMU,'.0040 .46.11?444 

kkikf 	 44i4, 	pug m 	 :ad 	 #4;4„kttd 
s.41, by -Ow 	 dgivsttn, 
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1.1 in the: most **lino Magma :pwek,'-d. that To 	shovIld 	sumwtod r Witt 0 :  v ihk) 	of 

pbk tithds, t` 	wise povikon wldatuzt:lx.: upheld,' Iiim:act 16 N. at 187. 

(.1114Vit4fk:M Mgaia*, hCIWO4V40, Wfiat S (he- Z.VOIVO,fSe61011 	VAIN ft .rft.g..,Alift-2.ti 

4 	exec the limitations of the Esmbfklenot.. (loose to thak• ',taw in aupport or 44. 

5 a pmpo-,wit,t, 	AmendmvIC to tin Unital Statcs Coastimtion sou,ght 	impow .ctrl 

E.5!:abliAtnent CiaLm upon tlw mates which at ital .  tit 	ttr under no sUelt Mstria440,n, 'Me 

i.vogint• of Om proposed antiendmcnt p-royideth No Stitt': shatl make any law reTiwting 

WUlbliAillit:41( of roiigitni„ or p*ohibitingth free tx,e -rcin thatvog ami no money raised by•

taxatinti any Slate :ibr the st4mart ofpuhlisehooN, derived from my pubk rund Oicrofor, 

1(1 or 4ny 1obk, 1111vb (10vota1 thmto, *Of Mt kw: undi:w 	conttot or uyrob gious sca; mor 

tha]t 	mmey so 	or4'.trat sodevot?n.1 	divid4x1 	rtii0oLo:: secu 

doiio" See httpsdikalknpMiil,opgifltaine_Arnendrnew. 	 thc proposed 

alnenrinnt appk,d oniy to fix': 	and die,  not 	 nv,v Ihritaions on the  fe:40:ral 

t 4 	gowrnment, Ow draftem of ti:It amthdtmot hod pctteived t.he feckral Est'abl Malan -A Clancio as 

perthittiiv 	eral ptitAio Qxperntitom in ipp 	fmligriou &chords, they w41.k1 131.4"Vt been 

clivottx1o haw $pecitleany pmduded tho faittai government along. with tho.: 	.rpam 

17 makiin 	er.ixaxliMre,s,Cn rwy, thoiminsim of Ow additiml longnagen tbe poposW 

atminIcnt,  arpabiy :suggests flat drafters wom• Wiling further litilimtions bk' ,.yonci the :;:loogle of 

19 	ito I 	WLhtt Claase, However :, t., • eoutoft ,E-fif the times, th iz. dralterg nu.,q have sougn to 

2{ 	I4:141ty rtr1.1.140, Ow maim .,)t highia bar1 -;.1-4,yond 11.K.1 FstabliAment Clam, 

bo,lo:iton tb NIX th Mawr Amndment 	propm*t vms :acifprovitwe of the state,i - 

add 100.31: - .VaraMCM,S, kitid such govan,,tunts had a hiAory of pnovngpbEk supivo 

23 nAigiou$ nhools,, Leown 	KWUntin ., 403 11.S,. at (W5-50 (13:mnoan, „.„ dissenting), 

24 Com,quenay, the inoloion of the sp,Nifie  iangune in, the protwieci atnentinunt prohibiting 

MI,I.C.AMPOW4 
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LtKh to.7 wrigiums Mkt:M.1$ 4i:4$ not om%!,:urily same the &atm &-mght to make InniT ations  

beyond what wa$ Aquimd in the EstAbli$brrtem (.34taw oppm4 tdtrif.Ong the s-,,ope of  the  

ffillitafiOnS of the EstabliS'...mn Cignse in the ,alatext &ad hiskify of Stam edqesiocuti$rg ems , 

The pan Wins of:$.:.tetionU. aiso sukgest 400 not plact gmater iitnitati.ora Ih o  

Ugiislatm tia tw Enablithinent awn., St.tehon10pmilibits tita Legkilatvire from. L- ..;Artz  

pIc 44. a rfOr ',K3Aarriaq putiww," Unlike the propo=t tkai Mine AnIcacin wm ond 

frignY 0:t1m.  "State iad 4Metidrgeta: emoted After R.„ %filth 3=i-flea:Hy pivolndod m oney  

from lving ktpompriaLeci to rah-gietts K.1).001s, 	11.0 01:nti1y pre4ttuks the Lt.t.,,,gik[atur4.,:. fthm  

having a n•=.km rttww in the ,appropr4ttion of any olohey. eomoqtientIy, 	thki Conts 

kirafter$ controlphtted the Legislature Q:Cd =Ike emm -  ita 	weh might. impA$4 

knw the : „egigature' porpow in making . opropriatiun wm not to b:oild 

19 my tvligioil Suth an appmelh„ if taiy the intent of Nevatig> ,  &then, i443tald bt,: a 100ea.1 

'`), 

13 	one in vim of the ihstp=ficality of an pati4i -ve probibiiion of "any aod iJ .governmem. 

exinndams frorn Which .;.,) mUgiok4 .theological. inaltation &riws benefit—fio oxample, 

fire and police p:totettion, n iic pdwog. And utl. ,v1tp as.arvicte, 6clew.a1k$ and stmets„ and the 

1.6. 	like, Caminty religiousr thwipgi.e'al hut - tommy UrheMatively 	trnita1 betudo. hum. 

eh 	servioes. But the imary beneficiary is thepubllc both the pt.blic affilfated wh 

the: t:011giowo theolegi institution, amt the amoral ,mtblio,” Meredith v., .Pence, 9:84 _N,E2d 

.19. 	120, 1227 OA 2011). •therotirt$ ‹..--oluidaing State pt.ovisimw 	pablie oxptn.ditvre$ 

20 -ror sootarl:an purpows 	.r.egulady cow:Aided that the  provisions do not prt,ciude 

appropriations :fm non-switarimilwenlaT purpm.vm whioh 	:an ineideroi lxnetit to 4, [wrch 

institutk  n,.  See, 	 lkomott, 798 -N.:E24157 (Ind. 2003).(S.ta4-.; ,Consfitution 

:A; 	 pwitibitelil drawing .money "Avin then'l.: -,,,a.sttry, fig the Wm:tit etafw roliOonti or theological 

upholding dwil-efuveilmetlt pavan phwiding tthliehoo! ,emporatiom with 

X 
	 35 



xmitionat acid% to provik no -War e(ticotioniti seryiees t(i pamehial schoot aoultilts a) :w. 

tITIA),NdbiPlIbliC SQ1100D3 Sa 	cWarro? kr,Ovzot.. 	Wis,2d 316, 198 N,W,2d •650 

(Wil;5,I2 	iteConstitution in.thtat use a pablie wk .: "for the bmetit 	reigious 

z>iocielie.tr, or Ntiginas Or TheologieW sk-ntiriarin"; cowl approwd State contract with  

kited onivetaity fm- demo] t'ducafion services a;., it didiothvnt t4e pimaiy effect or advaming  

tgJkn) Sa 	re. , Warren i. NuN-Anapt, 64 Wis,2f,1 3:14, 219 NAV,2C1 

(Wis,,1974)(approving sdhool boards bontracting edmitio.it gmiees tbr 	 nixds 

	

8 	chikkon 'n ruligions EAtools 65 a sc47., -ida: paposti) -, F.1.44-hor),,  Opi..ni.v re Conytitulionalify of 

	

9 	PA..1:70, 	384 mieh, )32, 180 N,W,24 	1970:Kapppeviug Wathors pitid with  

	

W 	Pb. hmtsaoonia altbject, la private sel -KoN it% mving: poir:11..e parmg), 'Ti 

	

1 	nd thvir eorrklusim suppoll, the vinv Nevuda'R Artieire X1. . siat.-4ifon 10 with je:4 limitation 

	

12 	uw of public funds for - tth.m pal-poses A.Y.a-s- 	liriterklellt 	ude: any expeoditum 

13 that has a m1tivneCit to reln.„ whtve m..ich i for 6 primary ..3eeridar popozafz, -The 

1,4 1 dralloDi Qt the 1%levWa mu-AU -crawl and Scvtiegt 10 Utt,ITI t`O 114W allowe4 tire I..4gistao..r.re 

15 fluxibility i its aCti0 ,11...$ :K) tin ;.:*. it„a praspose in its %:,t1011S is 1101 to bUtid W a redigiorls 

This Omni 1-xlievea, thi  tstory of ;&i  10 a:mills Logralgo attylw% the considuittkm 

1.7 of the 'MAW. States Sal:imam Cowes imeapretation of the Ezitabliishment (1ius ttzotisideritig, 

the %min etwaion 10, These dmisioris coneerniog, the Establiahrarm1 Clause %cos tivIlle -mmt. 

m:1, 11-te utatiorlyin INUTPOW of the ehailenged State notion, j -ust .1U language of Section. 10 

se:* 	Whittlm an twin-At:tux: of public ittrid 	avtarian. pupow, I he 

21 PAPahtislat -  4.1t. Ci tv of the 	 4..)prk ied to the 	41.: through the rourtectUb. 

114 

	

	
Armodment, prevents a Stale from Oucting ki -WF thart have the 'purpose' or 'eau` of ad -vancing 

o iohibitin religion," Almonv.Siarpton-,-TimyY,5„ 536 U,S, 639, 648 ,49 (2002) Nimirtg, 

24 
	

Aws:tini Fetifm., 521 kl,S. 	 19970.. 

18 

19 

teldfS R11.0,60N, 

M-5§Wf >17K 
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Stpr 	'ottlt 	.gostent 	521 	 ,(; ,x1-y-y1af) th 

4v.aWatin 	eomtitutionalily of a $tato :whoa ander the EstabIWItnent Clause, the 44km-4d :01110 

askod 'whether The goveromit gct(sa with .the pow*, of -ktvancing. to inhibiting relliion 

	

wbother the. aid has the ''Qffect 3  of mimic* .or 	 DA:4km,"Id. 0.222-23 (eit -40rta 

omitted), This Cowl iitWa PlaitelL have tk to -Aeue any faas ditsputint.!. the .:ESA pmgmm 

etmtai -kg the valid wenlaz,  pu-rpo,utofporviding, 	anistance parent:3 	takc 

lidwritatzo- of nducatimal opioi hk to mdactth. TM legigatiw histoly f.iw the 

slaitne &monattates the tegislatme -ooDsidemd the implenlealtation of the &SA progrm 

imporU.It in vim a what pmeiwd was -tho 1i.mittd whievanett of the public n;b,(104 Sy$14,1n. 

la As iP. ZeilMaq IMO Aoti1. the que-aion wihether the FSA program No: '"t_tw fix bidden. '14 -Mer 

11 11 of -10varizi -ng„or iththiting ztli0n,". -Zotmag $inommr(-, ‘- -4, 19 	.0_641449.„ 

1.2 	11.1e thit 	4,11L-es SlApronw Court'a "dv§i$ions have (Iwo 	ecobisterft distiDeticm 

13 	bawee,n govrnawnt p7ogillms Oa( provide aid dirmtiy t 	io 	hooEs uid pmgrarns 

14. 	tie privam choic.-4, h which govertnner0 aid ropeam. raigioes .,.,,,,,„*uuts only 	a /wink of the 

15 	$ent.d:I.c mid in(h,lvaldent choicxs of Fivate 	 at 649 (citations onliftcd), Wimr 

16- se•wol 	promm, such the ESA pmgraro, neutral with .0 pout hmilgjon,mdp.rovkW 

17 	amilta KV: available dirmtly ta 'j 	f4tizets, or 	thi:3ee,,CSSentially ail 

fxinn.tsof Nevatia 	children., who in torn, direr4 th finamiai wistwo. 	frtgion 

af.li.ILT.tted selasalls 'wholly -  OS 4 re,sailt f,4 ilvir own nu 	Md iCrie..r.4dent pri 	c1ii , the 

21. 	program. 	not readiiy siihject to--zhafltatgt.7.- tatder the EsUlAisilnitat. (:laost:'Id. 11.his C0110. 

21 	ctvc.ludt: the )RSA p11.4p1”1•1 ic:V$ 	ViOlatALe1e XL,-Ndionh fl % it Siate: 	tlot 

-public funds for a .seetatiart. 1:n.l.tpos'e, but ,for nott-stP . 	on; of providing mews a 

2. 	bro.0 d 	of .d.t.xatio4a.1 ogiom for that-  Qbiltiren„ 	pnvran 	etinits..-goverroma. 

24 	1d tonatth redtats 	tmly by way of the deliberate thoioesofnmorom individual 

es. 
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inxi.piA16 	- 	;:i.dvanet,tnent 	A4igioos 	thi . .r.v]movol 1:41dorsemen ..of 

abIt attr:hittat4. 4) the individual. reeipient, not the government„ 

whose Me cp,1.& wi -0.1 the disbursement dr :1„nefits,'" Zettron„, 53 ,6 	at 

A.5 	tb. pr . 	.f th3SA thi•te, the fk-mbthSlate d-pth ncaeh, 

.aemnyt aro merviid for educatioraz purposes:, .and .not: for atly etir 

6: 	puTposo, Tim Stattz ha:$i o f1c 	r 	over 'how my parent inktkes 1.63. or -  her genuine_ 

and. indelvrkdent etioim .to vend kis (Yr her ESA &MU, 1::2-04nqUently, the- S4.LOg.02, C-0.40101 

dettrit.d. tx) h. witlg 	 nth& for a socarisfs puTos.e. 	tiNi parents, and 	tht. 

hujJi their own 4144..kpolde.0.1. .K.ISiOn the .11inds _religious education sehool.& Patero, if -thvy 

inmeo toe ikul ESA progitam, must expend Ow ESA fduds 	mouln 	,Dcwds. -and 

ATV-kel„ 	ir they du.-losv to obtain Illese re 	faira retigion affiliated seho-i7.6. At 

k A 
	disemsvd. above, simte the United State, ...$ Sup-mne c.'syurt's 1993 dcoision Sktudier - v Agen, thQ 

13 	retlera14,.:YxtVt Intewmfing the “,141:11..isihrtkiellt cu whi, iikt .Atticie 11, Section '10, pr ,ehibits 

14 	giovernotont: action 'fig Ow purpozie 	supporang -or bung :Oft of ro4-4011, 	rckosiottaod 

1.5 	5hujOit 05.-,74SUMCC.i.,mgraras altawirg :partpants to use itutir bz'oort5 t .fttri.b.et  

sceuiar,a.t„A Seetatial ,  pitrpOst, S. 	Zetwain v, Sfmlogs-.Fiards, 536 	at (Att-49; 

Ve..o.  Cia.olina Fo(lehitis 8ek,o01 Dta. :  509 'US, 	993): Winer" 	Wiz5Aifigran tii7):, •of 

18 ,Serm, fir Mimi. 474 U,S, 431 	 t.Akm 43 US, 388 

This Coat agrtc: the SA program proNiticA it/ tht statitit!. -doe$ ri()t tvst6et ryptthlie 

20 fq.nd for use at miy religion ft1esti whnol. The. program. providi t4nds -thmuei .f,SA3 to 

p%rwitS to pay for edueation ehoices the pamais may elloose fur their chiidren, Iltdc ,cd, the 

Legi$latare. in creating the. mom a vide rang: ut' uptkn u ponzats for uiw 'of ESA  

(nsmuotitly, nrAtar tho 	kripS 	etion I the Log4latutz is tvt ong public 

24- 	fitnik5 for 0 '';.0,x3;atiari. 	Other A-,:ourts considering their Stare•cettqltutionai provisions 

PU4.7 ,g)1?P.,c.e'AS 
f_nf .................. 
	 sg 



thu tiA: of public fun& sixtarian schools, OV R§:t tathiti .?.-lorpom 	1b4nd such 

M.141-arM do not preeiude the State ftron o 	edwation finnneW aid to powtts who, in Wam 

oncltriliy spend Ow 460 with mli ,,icao affiliataiJi tbrdathmscrvicm 

201 ,6 WL 61400 (Okla, Feb, 16, 2014 P.Nrhato Hypparthal, 31rj p3d 

983, 08, (Ari& App: 2013); Meraith v, 9fM IN,R24..1 1213, 149 (Md. 2014; 

Anomm-Azt:Ti$ v GO: 711 N,I.'. - 22(12,03, 2 -12 (Ohio 19:: ,:q; ..1m1;mn &wan, 57:8 NAV ,2d 602, 

8 
	

1'1411'111PN tontend the NeVadlk Survittne Coates deon in (..k.‘,Th5 	Ht1110C3k.. preC.11Udt".: 

t.t1)tie fun& aom beiq thmgh ate FSA mgr.= to roligion affiliated Khaol.s, hi 

Thillwk. the Nevada upronr Cowi. zoosidotad what ww5 ,-Jearty &mt. appropriation ofIgiblio 

ftmds to an op.?halling; dlat. IYNwided .reltgiow instruaiou and was . 1,414,x1 with e_ 

tr!outt did not comider wham thu *vac aould prtrvido :woe) ,  w the ovphanage, tbr 

13 	the ptmly War -k`,.0::Z.(S Of ear,,1 and koding of the otplians:Tie cowl notat this argumen WaS,' 

14 	ma& dud the vpropriatimt, "p=CO, 'WOUtd. OM L wed ffar staariao puipim4, but ft:,.r the 

phy-Ac.41 nmos.sitics of -the orphans," However, the Cold wcifically found the appropiation 

I 	w. ititendadto be a ''.triere :kthatity" md i•"'coutribittion. only' to 'the orphanao, Sew v, 

17 	at UK, Consmfaently, the Halaa Cowl .wm faced only with congi.dcriti$ the 

gtity of tilmt ;h3plopriation to a. religion affiii4,te4 orOatitago,, While it expuswd 

th Uotit. i' six:tion 10 wm "that publk fondshuid not b„ ,;. us6.1, directly ex indimcity .,. kr' the 

buil:di:sag. op of any:sk-,,at," tho Court provided ioguidame as to what would be aonsidemd. 

2 	"irt,diave support Nolitm it mwillolly fot,md that -wa$ dealing, with a •in.m .citarhable 

22 	x::tritrit,.ajqt,,t. 

•;z.?,̀.4)1. * 	vwt.ms AtRowy t,Uokk,at 	!opptt 	w.cim 1.0%.rWijçj.i4,k4 raft 
tbr 	 C434t. 	mvimsAi 	 Art)rt CO3.4t, 

rkfi.:givita# , 
 

he id Army 	gpj..nkwa 	 ,mtitvfti nprov4 'Om 18t,  pobik fia.d5 .m6 

itmM 
	

3q 





1:V.:TMS or altW tl.C.MtMCAS la for the 1.,,esiiintiire ;-Ind the 	iy upon which it throsts the 

;.,,Ilotforin.lroc;44 	coramands, aid so long as they invoNe, the olcimnt '1.f 4t:4.lr,NT arai a return to the 

State wid d no.t amount to a 	41catk.tiiin, 	appivpriution to the int .stiitutiori 

releWneY kj the ilfrair$ ortho 	ditw iS 	(;6:11:16fitlAtiMai 	OtTellaals 	then 

Wi3:0 4111t1bM' 4rfaC:11,10i. 	bekkt'01 	or,phanage in Bahia and the one in Cki.44:7 ,„ 

WI] 	-OROS 	OklaliMO dkVitli011 NMASiVO in defining thc wope 	See:tion 

limitations on tht uae of • Mc funds. fo 	twpirrpo&-s, 3,1;,a al,v0441,B.-.4t) Op, N . Awy 

11,1941) (Slatc may contrutd p 	Uma:Whaled hoipl for cam of crippled 

difirtrot if religious in,:ifyirinalon is riot uquired or the. patiehts), The Court 4,:otte1xtrs. the 

1.0 g NEMdfi SIIPMEM C:P.13A g.-104ian in 	pruluding diroot paymm'a of itiblic fonds as a 

.i i ' ohari:ialAt §x)htribotiort :to ri rvi1k.n.r$ a . :11.1iat.:ia1 orpharsip iimts trot. priNzirrik.440.1.c. Legi-slature from. 1 
k 

12 A providiti$funt‘h. ,: to ESA accounts liar411-te mnilar 'purpus'e -  of -01ricalion, e.,:ven if the..thnds. art w.a ..::cl 

I 	to iAlattaCt thi,t -,40001at' milwakn. throu.O. teligfori affiliated seho41„ 

14 

 

de At1e XI,.3 -wtitm. 10, argnab.. ,,;',  prtrolodes 	8140.4. ftom -makim: t dimot. 

payment a region affillatol NdICKA.;  "Ulhier OW ESA pmtn, the Stare iieposiks funds 	u. 

aixvitint from .4iiich p-arents may draw -to t:Atrchrbie wryiees.,WMk Plaintiffs argne: 'Ow Stato's 

oatentiori that ESA itmorann ate illiiiVktkal MeNof th cnt i cre tbriti than substance, 

with th,e- StaU,Lhnitii tho klat :of Ow mvoutrta, witinning s'orhe :oyer40:11. ofIln accormrs nrilL 

  

1$ 

 

   

1 	fltirfflg a right to tinused funds, the amounts as plovided by ;statute are accounts 

20 	(..vigrol of the parcnts who can use the 4fintds to .ptry for a 4wiits-rani.,?e,ofodnetitioa 

21 	Constquently, this Court finds the font Ow Smtr h ohosvn o provide purents with ananchti 

,da not IVSPlt 4:w pymntf, from 	Stout to airy prcordained or poilicidar 

dvstinarion, 

Thin Coun accepts:the funds Ramo may .diract from ESA c oms o Eitaffiliated 24 



ochoo 	ll be zonlingledwith iht,n! tuitions and eitkv fat 	' .ose eotiiinktk!,d funds will be. 

used to pmvide education to children and may 	tw.4 tt m)vido religious instrttc,, tiou or  

lIto Plaintiffs as** o1mot any mquirement, that partici** s!ohools sepeatitte the 

public funds. for moular 	t fundswill bmcd to fkitthor reilki au m 	vities ttit take 

Owe 	w;litxtk PntitT$ witix this uov 	eorttingi,:N..1 fnnds, in pi lin furtherance of 

miigious itetiAties, amounts D direct me pubik funds furt .netseittn puirphrte, Again, tio 

dingtvois 	1b th piactor,s and 	beivilicittries under dui vouthkg progmm ant 

tfw: Stain imr p eI ib1sat'161is,' bkit Nemla l'artittivs with isehoo1 ,r0,,t ehildren, 

See MiTedith v. Petive, 984 N.E.24:1 t 122Fi. As Ike Indiana Etipt ..-11.1. Court found when fiwed 

with o similar alturaerit, the 'dime boaelieittries under the vote:liar invgrarri ate the families of 

slildents and m.$ the selitvls ..v.lettUxl by the parents kg thel childimn to attend, The. 

vt*:-Ytiwilet progiwn. ;.1:6 	diVeCtlY bad 	 tmiatiin 	fiartds May'  Ixt diaparaik1 

LTV pregiffinaligible school without the 	hixkpataeni 	 fix parents .0` a 

storknit„ . 	Any tienefit to prograrn-digible khools .„ miligious or twin- 

reirigim, derives fivin 	ptivift-, imiqnandcat .  givicat 	tho Immo:Ls of progNkm-citildbie 

siNkivoist  mit thtii dec.= of Ow State, tind is, thus aneitiary aud itiddeartal to the Nuoilit. emf.:rivd. 

timo 	 .11M-29 (Fimpitesis in original), 

ctruphrtstyie the likelihood ilut lane amounts of aid will 	t iverted. from thu- 

inthlik; satPcills. to rolition 	:wiboo.1.& thowiwiir„ 	tjailind ,94,40s &IMO:MX CIAO has. 

:131plwitsizat the. amount of governamnt 	,ciumtleted m religides itaikittttione by indlvtduai aid 

roilpittrits is tot 	to tiw ii.:?,stohlishment Ciatm., inquiry, arid this Court dm not sue it fa 

22 :;)klezAlIt: to the Atle 1X, .smtion Oinquiry. Eithor the ESA pv,rones likay pLii& to divert 

funds thmgh pfittmi tthoiw -to istim 	 iooltititutiortW or it 

24 	not Thamount of finis di -  lted (iDLI; no atAX:4 the Inquiry or the oirWorne., Zehnem 

SRW,KEWCN 
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Lv, 536 U. 619., (i4 4 (citin Lowlier 	. 	L1,$„at 490-49 (Powell, 

But-gor, C, 	And. REHNQUIST, .7,, wocuraing)(cithv Mueller, ,..v:490-0, of 398— 

474 U.S.,  •at 493, 106 &Ct. 74S (O'CONNOR, L.vow:Luting in pert and ivw.galing 

t 4,90„; (White, J., emettfring)). ,.116 	dentsion res% Pot oft 

niany reeipiorivitho to0,-pend gw.w.etninealt aid at a tat-glows sellout h, tim . owfml. 

recipients generally wen! •tatx)iNered -to 	the aid to 	or ingitutiohs. of their OWT.), 

dicK.)3in, 

Thc. Plaintiffs cou.t.nitnd the DIAplIg.ros1.1..could thtetIclly d 	toprivksIte :witoots. all 

of Neva.thes &loot children, and., b) 	 all Raiding for the urireffn it a. 'rie .$chool 

However, that alfhwt wlitol. dkildren may be eble tor the ESA program ahd a. 

i.fleant..ouniber .trkay •chmiti in .thh 
	

tiwN 	wtofcirimmstances 

r which the statute eao eonstliuliomIty 4400," I 
	

Nelq44&, 	9./ 

Nev. Adv. O. 73., 334 P:1.1 at 398, ik„, -diseumed Wm, thia Court has. In Wit`KItl to 

we and P Mt:MN hew nal-m.4=d .ony featal al kvt•ons to 	U pareatsof Nevada 

diklmn am going lo envA the ESA plogutm„M not.e4 6bg1 	iiterto; Itatawr;s 

n the pgwron, .1w long at3to i x1s,ystetn; open to 

attendarkee' of all, the U4islature has fulfaal the -day imped by Article 

18 	5ection 2„ Plaintiffs -a:&.,:wrt a poWial damage .matiOng from The -ap:14.ication. of the ESA. program 

%With 	bat, *‘' . eny ep Rthen o .r knd."S iifryon,f02 Ne:at 525, 728 P.24 

at 444 (citing Kre. 	65 Nev., 	 P.2d 352, 3 
	

481 -Whm .:;..he applied 

of the ESA prim will be is yd to 1.1z &kvs.raino. and on he ..(*ilsidervd based .ota the 

22  II *wt. it aattally . 	,os, If the 	 ii ithitifiabk inJut)$ ., individuals aff0.40:1 by such 

damps will have. standing to bring at action, 'rho ESA program provides prent, with 11 Ming, 

they may 	 diffMlt 4CatiMil oroommitios forth 	d .•ms not 

43 



. 	achoo.l systr. 	The LisItr has :comita.kd o uetits eonstito tonal. obligafioa: 

g fOr ptm t. 	wilmh 	Nx.ttto 	 ithea. ;a mittinal. 	.:rt 

skv.tiou. 

with ' ' artif 	sohows im.. PiairttitY4 AIR avto the ESA program vi.0aws 

fmit 	 the uto ef fl.I.mU tor seetarim porpmw becAnse ceitaln. 

,itingin the migrainWii inTrnperly dis-minate in _admissions, e:irollinerit, 	' 

trligionixthe pm-tet.ltd ithameteristieslinda the United States. arg.1 W-

moittotion15iniAatute-s, " 	NRS § 6 13,330 	.07-0 (statutes: prohibiting 

•irk employment and pnbtie amoilamodations, 	. ng ,,aeo :a, OE bald.. 

i 	xiaorie,mat on a d gendef ideatity). Agah. as thiS C." tut has jamon& v btki, 

ritte wale tions may b Tmssibly ielevaot :4 to wbothiad 	Ow St M pM.Vid.g.$ 

Immuts may b twril for Makiin 	.Whia :rmy 	violuliotc,C dimnat[on laws, 

How .WX 	enotmtions are. r.ot daarnithaii.ve Wh)tht 0Statt. 	 the authority tO -cMate 

tbe E•SA pnram or Whew tlw. p'w nny bnacd by paivritst dimet fil•na_ raigion 

1.5 	affiliatgd •itoolis, While -this Cot•ol. has found 

L titata -re's :gamily a) .c,Irow 	provoun und 

Aladin to •ohallorigo the 

SOL'-fiCM 10, theY 	nm haw. 

geAndilv to daiienge an1iegn40 illegal discritnimtion of 	schools as 	Imo =not 

5w.h. injury, Aoain, as stated above, individuals: who saffor disoirnirotti A may halle.ogp :tha 

t 9 l/ tuviu 'citteani 	COk othe ESA 	WEkr the 1 	Whether 	•gai 4ri.„ 

20 oks.4tws and 1.W..V01 may pimeipte Intt 	program OMI be &alt. yid' in 'dm 

er:uitest. of Ole faeti. of an aettu1:1 	trovemy rather Itoul In the 1ythtkI., Sge 	• •;:?.:rr, 

02 Nev. 53. • 8 Pld At 444: 

This: Cote mu...hides 	 $ 
	

Ow the 

e 	tn of -Ow 	 che XL ataloi0, pnlh biting the on of 

44 



p1.1;! iiiii fkaas 	swtarian potpose, Plain iffe 6m tlismisga 

YHL :s2endusgon 
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A-15-723703-C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Other Civil Matters 	 COURT MINUTES 
	

October 20, 2015 

A-15-723703-C 
	

Ruby Duncan, Plaintiff(s) 
vs. 
Nevada State of, Defendant(s) 

October 20, 2015 	7:30 AM 

HEARD BY: Thompson, Charles 

COURT CLERK: Linda Skinner 

RECORDER: 

REPORTER: 

Minute Order 

COURTROOM: RIC Courtroom 10D 

PARTIES 
PRESENT: 

JOURNAL ENTRIES 

- Law Clerk advised there has been no opposition filed as to the Intervener-Defendants' Motion to 
Associate Counsel and Motion to Intervene as Defendants. Therefore, COURT ORDERED, both 
Motions are GRANTED as unopposed and the hearing date of October 21, 2015 is VACATED. Law 
Clerk will notify the parties. 

PRINT DATE: 06/22/2016 
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A-15-723703-C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Other Civil Matters 	 COURT MINUTES 
	

November 02, 2015 

A-15-723703-C 
	

Ruby Duncan, Plaintiff(s) 
vs. 
Nevada State of, Defendant(s) 

November 02, 2015 2:00 PM 

HEARD BY: Johnson, Eric 

COURT CLERK: Linda Skinner 

RECORDER: 

REPORTER: 

Minute Order 

COURTROOM: RJC Courtroom 10D 

PARTIES 
PRESENT: 

JOURNAL ENTRIES 

- The Court grants Plaintiffs' request for an extension of time to respond to the State of Nevada's 
Motion to Dismiss, Intervenor-Defendants Joinder and proposed Amici's submissions. Plaintiff's 
shall have until November 10, 2015 to file a single consolidated response to State of Nevada's Motion 
to Dismiss, Invervenor-Defendants Joinder and proposed Amici's submissions. Plaintiff's response 
shall not exceed 30 pages. The remaining briefing schedule remains unchanged. However, in view 
of the Court's decision to allow Plaintiffs additional time, Defendants may request additional time for 
any replies if they determine in good faith such additional time is necessary to appropriately reply to 
Plaintiff's response. 
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A-15-723703-C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Other Civil Matters 	 COURT MINUTES 
	

November 17, 2015 

A-15-723703-C 
	

Ruby Duncan, Plaintiff(s) 
vs. 
Nevada State of, Defendant(s) 

November 17, 2015 7:30 AM 

HEARD BY: Johnson, Eric 

COURT CLERK: Linda Skinner 

RECORDER: 

REPORTER: 

Minute Order 

COURTROOM: RIC Courtroom 10D 

PARTIES 
PRESENT: 

JOURNAL ENTRIES 

- Law Clerk advised a Notice of Non-Opposition has been filed as to the Motion to Associate 
Counsel. Therefore, COURT ORDERED, the Motion is GRANTED as unopposed and the hearing 
date of November 18, 2015 is VACATED. Law Clerk to notify the parties. 
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A-15-723703-C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Other Civil Matters 	 COURT MINUTES 
	

December 01, 2015 

A-15-723703-C 
	

Ruby Duncan, Plaintiff(s) 
vs. 
Nevada State of, Defendant(s) 

December 01, 2015 	7:30 AM 

HEARD BY: Johnson, Eric 

COURT CLERK: Linda Skinner 

RECORDER: 

REPORTER: 

Minute Order 

COURTROOM: RIC Courtroom 10D 

PARTIES 
PRESENT: 

JOURNAL ENTRIES 

- The Court DENIES the Becket Fund for Religious Liberty's ("Becket Fund") Motion for Leave to 
Appear as Amicus Curiae to the extent that Becket Fund wishes to personally appear for oral 
argument. However, the Court will consider the Amicus Curiae Brief when making its decision in 
this matter. The hearing currently set for Wednesday, December 2, 2015 at 8:30 a.m. is VACATED. 
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A-15-723703-C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Other Civil Matters 	 COURT MINUTES 
	

December 07, 2015 

A-15-723703-C 
	

Ruby Duncan, Plaintiff(s) 
vs. 
Nevada State of, Defendant(s) 

December 07, 2015 	7:30 AM 

HEARD BY: Johnson, Eric 

COURT CLERK: Linda Skinner 

RECORDER: 

REPORTER: 

Minute Order 

COURTROOM: RIC Courtroom 10D 

PARTIES 
PRESENT: 

JOURNAL ENTRIES 

- Law Clerk advised there is no opposition to the Motion to Associate Counsel. Therefore, COURT 
ORDERED, Motion is GRANTED as unopposed and the hearing date of Wednesday, December 9, 
2015 is VACATED. Law Clerk to notify the parties. 
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A-15-723703-C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Other Civil Matters 	 COURT MINUTES 
	

December 10, 2015 

A-15-723703-C 
	

Ruby Duncan, Plaintiff(s) 
vs. 
Nevada State of, Defendant(s) 

December 10, 2015 	7:00 AM 

HEARD BY: Johnson, Eric 

COURT CLERK: Linda Skinner 

RECORDER: 

REPORTER: 

Minute Order 

COURTROOM: RIC Courtroom 10D 

PARTIES 
PRESENT: 

JOURNAL ENTRIES 

- COURT ORDERED, Defendant's Motion to Associate Counsel (filed 11/6) and Plaintiff's Motion to 
Associate Counsel (filed 11/16) have been GRANTED as unopposed and the hearing date of 
December 23, 2105 is VACATED. Law Clerk to notify the parties. 
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A-15-723703-C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Other Civil Matters 	 COURT MINUTES 
	

December 10, 2015 

A-15-723703-C 
	

Ruby Duncan, Plaintiff(s) 
vs. 
Nevada State of, Defendant(s) 

December 10, 2015 	1:30 PM 

HEARD BY: Johnson, Eric 

COURT CLERK: Linda Skinner 

RECORDER: 

REPORTER: Amber Riggio 

PARTIES 
PRESENT: 	Bhirud, Ketan D. 

Rose, Amy M, ESQ 

All Pending Motions 

COURTROOM: RIC Courtroom 10D 

Attorney 
Attorney 

JOURNAL ENTRIES 

- DEFENDANT'S MOTION TO DISMISS FOR LACK OF JURISDICTION AND FAILURE TO STATE 
A CLAIM.. .DEFENDANT'S MOTION FOR EXPEDITED ARGUMENT AND DECISION...PARENT-
INTERVENERS' JOINDER IN DEFENDANTS' MOTION TO DISMISS AND MEMORANDUM OF 
POINTS AND AUTHORITIES IN SUPPORT THEREOF 

Lawrence Vandyke and Joseph Tartakovsky, present for the Defendants; Tim Keller, present for the 
Intervener Defendants and Richard Katskee appeared for the Plaintiffs. Arguments by Mr. Vandyke, 
Mr. Keller and Mr. Katskee in support of their respective positions. Following, COURT ORDERED, 
matter taken UNDER ADVISEMENT. 

CLERK'S NOTE: Court's Order filed 5/18/16 GRANTED Defendant's Motion to Dismiss for Lack of 
Jurisdiction and DISMISSED Plaintiff's Complaint. ls 
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A-15-723703-C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Other Civil Matters 
	

COURT MINUTES 
	

December 18, 2015 

A-15-723703-C 
	

Ruby Duncan, Plaintiff(s) 
vs. 
Nevada State of, Defendant(s) 

December 18, 2015 	9:30 AM Motion Motion for Expedited 
Discovery in Support 
of Plaintiff's Motion 
for Preliminary 
Injucntion 

HEARD BY: Bulla, Bonnie 
	

COURTROOM: RIG Level 5 Hearing Room 

COURT CLERK: Jennifer Lott 

RECORDER: Francesca Haak 

REPORTER: 

PARTIES 
PRESENT: 
	

Bhirud, Ketan D. 	 Attorney 
Rose, Amy M, ESQ 
	

Attorney 
Zastrow, Lisa J. 	 Attorney 

JOURNAL ENTRIES 

- Joseph Tartakovsky, Esquire, for the Office of the Attorney General; Keith Diggs, Esquire, for 
Intervenor Defts. 

A Preliminary injunction is set in January, and the Program could possibly start in February. Ms. 
Rose needs information for the Evidentiary Hearing, and counsel has a proposed schedule. Ms. 
Zastrow strongly opposed any discovery. Colloquy re: constitutional challenge to a law. Argument 
by Ms. Rose. Commissioner inquired what information could be reasonably made available to Pltf 
prior to an Evidentiary Hearing. 

Upon Commissioner's inquiry, Ms. Zastrow stated six Intervenors are involved. Argument by Ms. 
Zastrow. Money has not been distributed yet. Colloquy re: obtaining information from the State of 
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A-15-723703-C 

Nevada. Mr. Tartakovsky stated schools are still able to apply, and to date, there is no list of schools 
who've applied to the program. Mr. Tartakovsky must speak with the client re: if a list can be 
complied. Argument by Mr. Tartakovsky. 

COMMISSIONER RECOMMENDED, Commissioner and counsel need a list of schools who have 
applied to the program to date; no names except name Intervenors, but use numbers for names. 
Colloquy re: zip codes where students reside. COMMISSIONER RECOMMENDED, motion is 
GRANTED within parameters; 1) identify schools who applied to program, 2) the number of 
students who applied to receive money from program (broken down by zip code if possible), 3) the 
schools they applied to, and 4) how many want to go to which school. Arguments by counsel. 
Commissioner WAIVED time to object when the Attorneys are served with a courtesy copy of DCRR. 

Arguments by counsel. Ms. Rose provided a document to Commissioner in Open Court. Ms. Rose 
has seen all public information, but she requested anything done that wasn't put on the Treasury 
website. Colloquy. Commissioner suggested Ms. Rose send Request for Admissions re: policies and 
procedures / rules published on the website. Ms. Rose requested studies on this program's impact 
on public schools. Commissioner advised counsel the statistics of what currently exists must be 
available. Commissioner noted Judge Johnson's Law Clerk is present in the courtroom. 

Commissioner DEFERRED the structure of Preliminary Injunction to Judge Johnson. Upon 
Commissioner's inquiry, Mr. Tartakovsky stated there are no preliminary studies to address the 
impact of the school system. Colloquy. Commissioner suggested Ms. Rose send Request for 
Admissions or Interrogatories re: studies. 

Commissioner suggested counsel have a pre-preliminary conference, and exchange documents and 
witness lists in advance of the hearing. Commissioner is available by conference call; however, 
Admissibility will be determined by the District Court Judge. COMMISSIONER RECOMMENDED, 
Applications must be identified for schools that applied, and copy curriculum information available 
(or provide in written format as discussed). Ms. Rose suggested Subpoenaing the schools directly to 
obtain information. No Approvals yet. 

Commissioner advised counsel they must use discovery tools. COMMISSIONER RECOMMENDED, 
use Request to Produce for curriculum only. Ms. Rose stated the Intervenors answered (difficulty 
setting up an ECC). Ms. Zastrow will set up an Early Case Conference to move forward. Review 
Rule 36 to authenticate documents before the Hearing. Do not Subpoena the schools. 
COMMISSIONER RECOMMENDED, Interrogatories 3 and 4 are PROTECTED for those types of 
questions from going forward for now; Intervenors are PROTECTED, no further information from 
them, but obtain information from the State. 
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A-15-723703-C 

COMMISSIONER RECOMMENDED, by 12/24/15, Pltf will serve discovery on counsel for the State; 
provide information by 1/8/16; HAND DELIVER discovery to all counsel; conduct a pre-
preliminary conference by 1/5/16. 

Ms. Rose to prepare the Report and Recommendations, and counsel to approve as to form and 
content. A proper report must be timely submitted within 10 days of the hearing. Otherwise, 
counsel will pay a contribution. Ms. Rose to appear at status check hearing to report on the Report 
and Recommendations. Commissioner is available by conference call if necessary. 

Mr. Tartakovsky requested reciprocal discovery. The issue is not before Commissioner today. Have 
a 2.34 conference before bringing a Motion in Discovery. Commissioner stated if issues arise, other 
counsel can be present on Jan. 8, 2016. 

1/8/16 11:00 a.m. Status Check: Compliance 
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A-15-723703-C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Other Civil Matters 	 COURT MINUTES 
	

December 21, 2015 

A-15-723703-C 
	

Ruby Duncan, Plaintiff(s) 
vs. 
Nevada State of, Defendant(s) 

December 21, 2015 	7:30 AM 

HEARD BY: Johnson, Eric 

COURT CLERK: Linda Skinner 

RECORDER: 

REPORTER: 

Minute Order 

COURTROOM: RIC Courtroom 10D 

PARTIES 
PRESENT: 

JOURNAL ENTRIES 

- Law Clerk advised a non-opposition has been filed. Therefore, COURT ORDERED, Nevada State 
Education Association and National Education Association Motion for Leave to File Brief as Amici 
Curiae in Support of Plaintiffs' Opposition to Motion to Dismiss has been GRANTED as unopposed 
and hearing date of December 23, 2015 is VACATED. Law Clerk to notify the parties. 
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A-15-723703-C 

Other Civil Matters 

A-15-723703-C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES 

Ruby Duncan, Plaintiff(s) 
vs. 
Nevada State of, Defendant(s) 

January 07, 2016 

January 07, 2016 	3:30 PM 

HEARD BY: Johnson, Eric 

COURT CLERK: Linda Skinner 

RECORDER: 

REPORTER: 

Minute Order 

COURTROOM: RIC Courtroom 10D 

PARTIES 
PRESENT: 

JOURNAL ENTRIES 

- Per Law Clerk, COURT ORDERED, Motion to Associate Counsel Daniel Patrick Kearney, Esq.; 
Motion to Associate Counsel Daniel Walter Hartmen, Esq.; Motion to Associate Counsel Alyssa Hope 
DaCunha, Esq. and Motion to Associate Counsel Kevin Michael Gallagher, Esq. are all GRANTED as 
unopposed and the hearing date of January 13, 2016 is VACATED. Law Clerk to notify the parties. 
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A-15-723703-C 

Other Civil Matters 

A-15-723703-C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES 

Ruby Duncan, Plaintiff(s) 
vs. 
Nevada State of, Defendant(s) 

February 01, 2016 

February 01, 2016 	7:30 AM 

HEARD BY: Johnson, Eric 

COURT CLERK: Linda Skinner 

RECORDER: 

REPORTER: 

Minute Order 

COURTROOM: RJC Courtroom 10D 

PARTIES 
PRESENT: 

JOURNAL ENTRIES 

- In view of the decision in the First Judicial District Court of the State of Nevada staying 
implementation of NRS 387.045, finding a likelihood that Plaintiffs would prevail on their cause of 
action that the statute violates Article 11, Section 6 of the Nevada Constitution, the Court discloses 
the following information: This Court reads the decision of Judge James E. Wilson, Jr. to rest largely 
on amendments to Section 6 which were passed by the voters in 2006 as part of the Education First 
Initiative Petition. Although in this case Plaintiffs have not alleged a cause of action based on Section 
6, the Court is cognizant that, depending on the parties consideration, the section may play a role in 
the litigation of the instant case. 

This Court was appointed to the bench in May 2015 and must run in the primary and general election 
this year. As of January 15, 2016, the Court has drawn three opponents, and, consequently, has 
arranged for Jim Denton Associates, Inc., a Nevada corporation, to manage his retention campaign. 
Jim Denton Associates also managed Judge Susan Johnson s (wife to Judge Eric Johnson) judicial 
campaigns in 2006, 2008, and 2014. With the decision of the First Judicial District Court and the need 
to confirm retention of a campaign manager, this Court was reminded that Jim Denton Associates 
was retained to supervise and secure the signatures required to place the Education First Initiative on 
the ballot in two consecutive elections. The firm was then retained to pass it once the signatures were 
obtained, including the setting up of numerous editorial board interviews and participating in other 

PRINT DATE: 06/22/2016 	 Page 13 of 18 	Minutes Date: October 20, 2015 



A-15-723703-C 

earned media. Over a four year period, the firm was primarily responsible for managing the 
campaign to pass the Education First Initiative which it successfully did in 2006. 

The Court has in keeping with its ethical obligations not discussed its analysis, thoughts or views on 
the instant case with Jim Denton Associates, but believes that its relationship to Jim Denton 
Associates and Jim Denton Associates' relationship to the Education First Initiative should be 
disclosed to the parties for them to independently assess and express any concerns they may have 
with the Court continuing to preside over this matter. 

If the parties do not have any concerns with the Court continuing to preside, the Court asks the 
parties to contact the Court s law clerk, Josephine Groh, to schedule a status check hearing preferably 
at any time on February 5, 2016 or Monday, February 8, 2016 at 8:30a.m. The purpose of the hearing 
would be to (1) determine any outstanding issues between the parties as to discovery in view of the 
Discovery Commissioner s order; (2) determine, in view of the discovery provided to date, what, if 
any, factual issues remain in dispute which the parties believe are essential for the Court s 
determination of the case; and (3) schedule an evidentiary hearing on the remaining essential factual 
issues. 

The day prior to the hearing the Court asks each party to file, with a courtesy copy to the Court, what 
it believes are factual issues that remain in dispute and a short explanation of their essential nature to 
the proof of their case. 
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A-15-723703-C 

Other Civil Matters 

A-15-723703-C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES 

Ruby Duncan, Plaintiff(s) 
vs. 
Nevada State of, Defendant(s) 

February 04, 2016 

February 04, 2016 	7:30 AM 

HEARD BY: Johnson, Eric 

COURT CLERK: Linda Skinner 

RECORDER: 

REPORTER: 

Minute Order 

COURTROOM: RIC Courtroom 10D 

PARTIES 
PRESENT: 

JOURNAL ENTRIES 

- Pursuant to the Law Clerk, COURT ORDERED, the Motion to Associate Counsel is GRANTED and 
the hearing date of February 10, 2016 is VACATED. Law Clerk to notify the parties. 
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A-15-723703-C 

Other Civil Matters 

A-15-723703-C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES 

Ruby Duncan, Plaintiff(s) 
vs. 
Nevada State of, Defendant(s) 

February 11, 2016 

February 11, 2016 	7:30 AM 

HEARD BY: Johnson, Eric 

COURT CLERK: Linda Skinner 

RECORDER: 

REPORTER: 

Minute Order 

COURTROOM: RIC Courtroom 10D 

PARTIES 
PRESENT: 

JOURNAL ENTRIES 

- Pursuant to Law Clerk, COURT ORDERED, Plaintiff's Motion to Associate Counsel filed 1/20/16 is 
GRANTED and the hearing date of 2/24/16 is VACATED. Law Clerk to notify the parties. 
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A-15-723703-C 

Other Civil Matters 

A-15-723703-C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES 

Ruby Duncan, Plaintiff(s) 
vs. 
Nevada State of, Defendant(s) 

February 11, 2016 

February 11, 2016 	8:00 AM 

HEARD BY: Johnson, Eric 

COURT CLERK: Linda Skinner 

RECORDER: 

REPORTER: Amber Riggio 

Status Check 

COURTROOM: RIC Courtroom 10D 

PARTIES 
PRESENT: 	Bhirud, Ketan D. 	 Attorney 

DaCunha, Alyssa H. 	 Attorney 
Rose, Amy M, ESQ 
	

Attorney 

JOURNAL ENTRIES 

- Nitin Subhedar, counsel for Plaintiff; Lawrence Vandyke, counsel for Defendant; Tim Keller and 
Keith Diggs, counsel for Intervenors also present; Ms. Weaver, counsel for ACLU and Mr. 
Tartakovsky, counsel for State of Nevada, appeared via Court Call. Arguments by Ms. Rose, Mr. 
Subhedar, Mr. VanDyke, Ms. Weaver, Mr. Tartakovsky and Mr. Keller. Following, Plaintiff's to file 
an Amended Complaint by 2/25. Further, Plaintiffs to provide a very straight outline of facts to 
establish cause of action and denote which ones are in dispute and will add discovery noting depos 
or interrogatories they need as to each fact by 2/19 and State to file response by 2/26. COURT 
ORDERED, matter CONTINUED, however, advised it will try to resolve on the merits. 

... CONTINUED 3/2/16 1:45 PM 
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A-15-723703-C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Other Civil Matters 	 COURT MINUTES 
	

March 02, 2016 

A-15-723703-C 
	

Ruby Duncan, Plaintiff(s) 
vs. 
Nevada State of, Defendant(s) 

March 02, 2016 
	

1:45 PM 
	

Status Check 

HEARD BY: Johnson, Eric 

COURT CLERK: Linda Skinner 

RECORDER: 

REPORTER: Amber Riggio 

PARTIES 
PRESENT: 	Rose, Amy M, ESQ  

COURTROOM: RIC Courtroom 10D 

Attorney 

JOURNAL ENTRIES 

- Nitin Subhedar and Samuel Edwards, counsel for Plaintiffs; Lawrence Vandyke and Joseph 
Tartakovsky, counsel for Defendants; Tim Keller and Keith Diggs, counsel for Intervenors, also 
present. Mr. Lipper appeared for the Plaintiffs via Court Call. Statements by Ms. Rose, Mr. 
Subhedar, Mr. Vandyke and Mr. Keller in support of their prospective positions. Court wants to 
issue a decision on the Motion to Dismiss or Motion for Preliminary Injunction and requested a 
statement of fact from each side that the Court can utilize in the decision. Additionally, Court 
requested a short briefing as to jurisdiction by 3/11 with the responses due by 3/18 and from this, the 
Court will determine if additional discovery is necessary. COURT ORDERED, UNDER 
ADVISEMENT. 

CLERK'S NOTE: Court's Order filed 5/18/16 GRANTED Defendant's Motion to Dismiss for Lack of 
Jurisdiction and DISMISSED Plaintiff's Complaint. ls 
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Certification of Copy 
State of Nevada 

County of Clark -f 
SS: 

I, Steven D. Grierson, the Clerk of the Court of the Eighth Judicial District Court, Clark County, State of 
Nevada, does hereby certify that the foregoing is a true, full and correct copy of the hereinafter stated 
original document(s): 

NOTICE OF APPEAL; APPELLANTS' CASE APPEAL STATEMENT; 
DISTRICT COURT DOCKET ENTRIES; CIVIL COVER SHEET; ORDER ON DEFENDANT'S 
MOTION TO DISMISS FOR LACK OF JURISDICTION AND FAILURE TO STATE A CLAIM; 
NOTICE OF ENTRY OF ORDER; DISTRICT COURT MINUTES 

RUBY DUNCAN; RABBI MEL HECHT; 
HOWARD WATTS, III; LEORA OLIVAS, 
ADAM BERGER, 

Plaintiff(s), 

VS. 

STATE OF NEVADA ex rel, THE OFFICE OF 
THE STATE TREASURER and THE NEVADA 
DEPARTMENT OF EDUCATION; DAN 
SCHWARTZ, Nevada State Treasurer, in his 
official capacity; STEVE CANAVERO, Interim 
Superintendent of Public Instruction, in his 
official capacity, 

Defendant(s), 

Case No: A-15-723703-C 

Dept No: XX 

now on file and of record in this office. 

IN WITNESS THEREOF.! haAc hereunto 
Set my hand and :Affixed the seal ol the 
Court at nr■. office. I.as Veuas. Nevada 
This 22 dav °Chine 201(. 

Steven I). rierson_ Clerk ot .  the Court 

Heather 1.11gerrnanit„ I )eptilv Clerk 
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PAY TO THE Nevada Supreme Court  
ORDER OF 	  



Electronically Filed
Jun 23 2016 05:13 p.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 70648   Document 2016-19767



Aimee Hain; Aurora Espinoza; Elizabeth 
Robbins; Lara Allen; Jeffrey Smith; and 
Trina Smith, 

Parent-Intervenors. 

NOT CE OF APPEAL 

Notice is hereby given that Ruby Duncan, Rabbi Mel Hecht, Howard Watts III, Leora Olivas, and Adam 

Berger, Plaintiffs above named, hereby appeal to the Supreme Court of Nevada from the Order granting 

Defendants' Motion to Dismiss for Lack of Jurisdiction and Failure to State a Claim, entered in this action 

on the 18 th  day of May, 2016. 

Respectfully Submitted this June 17 th , 2016 

Daniel Mach* 
Heather L. Weaver

-, 

AMERICAN CIVIL LIBERTIES UNION FOUNDATION 
915 15th Street NW, Ste. 600 
Washington, D.C. 20005 
dmachgaclu.org  
hweavergaelu.org  

Richard B. Katskee *  
AMERICANS UNITED FOR SEPARATION OF 

CHURCH AND STATE 
1901 L Street NW, Suite 400 
Washington, DC 20036 
katskee(cOu.org  

Is! Amy M. Rose 
Amy M. Rose (SBN 12081) 
AMERICAN CIVIL LIBERTIES UNION OF NEVADA 
601 S. Rancho Drive, Suite B-11 
Las Vegas, Nevada 89106 
Telephone: (702) 366-1536 
ros40elunv.org  

Nitin Subhedar *  
Samuel Jacob Edwards *  
COVINGTON & BURLING LLP 
One Front Street, 35th Floor 
San Francisco, California 94111-5356 
nsubhedarg/cov.corn 

Anupam Sharma*  
COVINGTON & BURLING LLP 
333 Twin Dolphin Dr., Suite 700 
Redwood Shores, CA 94065 
asharmagcov.com  

Attorneys for Plaintiffs 

* Admitted via Pro Hac Vice 

1 
NOTICE OF APPEA 



CERTIFICATE OF SERVICE  

I HEREBY CERTIFY that on the 17th of June, 2016, I served a true and correct copy of 

the foregoing Notice of Appeal upon the following parties hereto, by the WIZNET electronic service 

provided by the court and via depositing it in the U.S. Mail: 

Adam Laxalt 
Lawrence VanDyke 
Joseph Tartakovsky 
Ketan Bhirud 
Office of the Nevada Attorney General 
100 North Carson Street 
Carson City, NV 89701 

Mark A. Hutchison 
Jacob A. Reynolds 
Robert T. Stewart 
Hutchison & Steffen, LLC 
10080 West Alta Drive, Suite 200 
Las Vegas, NV 89145 

Timothy D. Keller 
Keith E. Diggs 
Institute For Justice 
398 South Mill Ave., Ste, 301 
Tempe, AZ 85281 

Lisa Zastrow 
Matthrew Dushoff 
Kolesar and Leatham 
400 N Rampart #400 
Las Vegas, NV 89145 

Is/ Tamika Shaun tee 
An employee of the ACLU of Nevada 

NOTICE OF APPEAL 



CLERK OF THE COURT 

Electronically Filed 
06/1712016 11:10:23 AM 

ASIA 
Amy M. Rose (SBN 12081) 
AMERICAN CIVIL LIBERTIES UNION OF NEVADA 
601 S. Rancho Drive, Suite B-11 
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Telephone: (702) 366-1536 
rose@aclunv.org  
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Heather L. Weaver *  
AMERICAN CIVIL LIBERTIES UNION FOUNDATION 
915 15th Street NW, Ste. 600 
Washington, D.C. 20005 
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Richard B. Katskee *  
AMERICANS UNITED FOR SEPARATION OF CHURCH AND STATE 
1901 L Street NW, Suite 400 
Washington, DC 20036 
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Nitin Subhedar *  
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Anupam Sharma *  
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Ruby Duncan, an individual; Rabbi Mel Hecht, an 
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individual; Howard Watts III, an individual; Leora 

	
Dept. No.: 	20 

Olivas, an individual; Adam Berger, an individual, 

Plaintiffs, 	 APPELLANTS' CASE APPEAL STATEMENT 

V. 

State of Nevada ex rel, the Office of the State Treasurer 
of Nevada and the Nevada Department of Education; 
Dan Schwartz, Nevada State Treasurer, in his official 
capacity; Steve Canavero, Interim Superintendent of 
Public Instruction, in his official capacity, 

Defendants, 

and 
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Aimee Hain; Aurora Espinoza; Elizabeth 
Robbins; Lara Allen; Jeffrey Smith; and 
Trina Smith, 

Parent-Intervenors. 

APPELLANTS' CASE APPEAL STATEMENT 

PETITIONERS Ruby Duncan, Rabbi Mel Hecht, Howard Watts III, Leora Olivas, and Adam 

Berger, by and through their attorneys file this Case Appeal Statement pursuant to NRAP 3(f). 

. The name of the judge who entered the order or judgment being appealed: 

The Honorable Judge Eric Johnson 

2. The name of each appellant and the name and address of counsel for each appellant: 

Name of Appellants:  Ruby Duncan, an individual; Rabbi Mel Hecht, an individual; Howard 

Watts III, an individual; Leora Olivas, an individual; and Adam Berger, an individual. 

Name And Address Of Counsel For All Appellants: 
Amy M. Rose (SBN 12081) 
American Civil Liberties Union Of Nevada 
601 S. Rancho Drive, Suite B-11 
Las Vegas, Nevada 89106 

Daniel Mach (Admitted via Pro Hac Vice) 
Heather L, Weaver (Admitted via Pro Hac Vice) 
American Civil Liberties Union Foundation 
915 15th Street NW, Ste. 600 
Washington, D.C. 20005 

Richard B. Katskee (Admitted via Pro Hac Vice) 
AMERICANS UNITED FOR SEPARATION OF CHURCH AND STATE 
1901 L Street NW, Suite 400 
Washington, DC 20036 

Nitin Subhedar (Admitted via Pro Hac Vice) 
Samuel Jacob Edwards (Admitted via Pro Hac Vice) 
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Covington & Burling LLP 
One Front Street, 35th Floor 
San Francisco, California 94111-5356 

Anupam Sharma (Admitted via Pro Hac Vice 
Covington & Burling LLP 
333 Twin Dolphin Dr., Suite 700 
Redwood Shores, CA 94065 

3. The name of each respondent and the name and address of appellate counsel, if known, for 
each respondent, but if the name of a respondent's appellate counsel is not known, then the 
name and address of that respondent's trial counsel: 

Names of Respondent:  State of Nevada ex rel, the Office of the State Treasurer of Nevada and 

the Nevada Department of Education; Dan Schwartz, Nevada State Treasurer, in his official 

capacity; Steve Canavero, Interim Superintendent of Public Instruction, in his official capacity. 

Names and Addresses of Trial Counsel for Respondent: 

Adam Laxalt 
Lawrence VanDyke 
Joseph Tartakovsky 
Ketan Bhirud 
Office of the Nevada Attorney General 
100 North Carson Street 
Carson City, NV 89701 

Names of Respondent-Intervenors:  Aimee Hairr; Aurora Espinoza; Elizabeth Robbins; Lara 
Allen; Jeffrey Smith; and Trina Smith 

Names and Addresses of Trial Counsel for Resnondent-Intervenors: 

Mark A. Hutchison 
Jacob A. Reynolds 
Robert T. Stewart 
Hutchison & Steffen, LLC 
10080 West Alta Drive, Suite 200 
Las Vegas, NV 89145 

Timothy D. Keller 
Keith E. Diggs 
Institute For Justice 
398 South Mill Ave., Ste, 301 
Tempe, AZ 85281 
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Lisa Zastrow 
Matthrew Dushoff 
Kolesar and Leatharn 
400 N Rampart #400 
Las Vegas, NV 89145 

4. Whether an attorney identified in response to 3 or 4 is not licensed to practice law in 
Nevada, and if so, whether the district court granted that attorney permission to appear 
under SCR 42, including a copy of any district court order granting that permission. 

The following counsel are not licensed to practice law in Nevada and were granted permission to 

practice for the purposes of this proceeding by the district court. All orders are attached, 

Daniel Mach 
Heather L. Weaver 
Richard B. Katskee 
Nitin Subhedar 
Samuel Jacob Edwards 
Anupam Sharma 
Timothy D, Keller 
Keith E. Diggs 

5. Whether the appellant was represented by appointed counsel in the district court, and 
whether the appellant is represented by appointed counsel on appeal. 

No appellant was represented by appointed counsel in the district court. 

6. Whether the district court granted the appellant leave to proceed in forma pauperis, and if 
so, the date of the district court's order granting that leave. 

No appellant was granted leave to proceed in forma pauperis. 

7. The date that the proceedings commenced in the district court 

Proceedings commenced on August 27, 2015. 

8. A brief description of the nature of the action and result in the district court, including the 
type of judgment or order being appealed and the relief granted by the district court. 

Description of the Nature of the Action:  Appellants brought suit because the voucher program 

established under Senate Bill 302 (2015) violates both Section 2 and Section 10 of Article 11 of 

the Nevada Constitution. Appellants alleged that, if allowed to proceed, the voucher program wi ll,  
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in violation of Article 11, Section 10 divert millions of dollars in public-education funds to private 

schools—the majority of which are religious—and that this program will allow those taxpayer 

funds to be used for religious education, indoctrination, and discrimination. Appellants also alleged 

that the voucher program will, in violation of Article 11, Section 2, create a non-uniform and 

competing system of private schools by providing public funding to private and religious schools 

that (1) are not open and accessible to all Nevada children and teachers due to discriminatory 

admissions and employment practices, and (2) use curricula, instruction, and educational standards 

that diverge dramatically from those in public schools. Appellants also alleged that the voucher 

program further violates Article 11, Section 2 because—by diverting funds from public schools 

and bolstering a system of competing private and religious schools—it will undermine the public 

school system that the State is constitutionally required to provide. Appellants appeal the district 

court's dismissal of both the Section 2 and Section 10 claims 

Result in District Court:  Respondents filed a motion to dismiss for lack of jurisdiction and for 

failure to state a claim on October 19, 2015. Respondent-Intervenors filed a joinder to this motion 

on October 26, 2015. Appellants filed an opposition on November 10, 2016. On May 18, 2016 

the District Court granted this motion to dismiss and dismissed Appellants' case. 

9. Whether the case has previously been the subject of an appeal to or original writ 
proceeding in the Supreme Court and, if so, the caption and Supreme Court docket 
number of the prior proceeding. 

This case has not previously been the subject of an appeal or original write proceeding in the 

Supreme Court. 

10. Whether the appeal involves child custody or visitation. 

This appeal does not involve child custody or visitation. 
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n civil cases whether the appeal involves the possibility of settlement. 

Although Appellants are open to discuss 	of settlement, it is not likely this case will be resolved 

through settlement, 

DATED this June 17th, 2016 

Respectfully Submitted, 

Is/ Amy M, Rose 
Daniel Mach' 
Heather L. Weaver

, 

AMERICAN CIVIL LIBERTIES UNION FOUNDATION 
915 15th Street NW, Ste. 600 
Washington, D.C. 20005 
dmachgaclu.org  
hweaver@aclu.org  

Richard B. Katskee *  
AMERICANS UNITED FOR SEPARATION OF 

CHURCH AND STATE 
1901 L Street NW, Suite 400 
Washington, DC 20036 
katskeegau.org  

Amy M. Rose (SBN 12081) 
AMERICAN CIVIL LIBERTIES UNION OF NEVADA 
601 S. Rancho Drive, Suite B-11 
Las Vegas, Nevada 89106 
Telephone: (702) 366-1536 
rose(a,)aclunv.org  

Nitin Subhedar *  
Samuel Jacob Edwards 
COVINGTON & BURLING LLP 
One Front Street, 35th Floor 
San Francisco, California 94111-5356 
nsubhedar@cov.com  

Anupam Sharma *  
COVINGTON & BURLING LLP 
333 Twin Dolphin Dr., Suite 700 
Redwood Shores, CA 94065 
asharmard)cov.com  
Attorneys for Plaintiffs 

  

*Admitted via Pro Hae Vice 
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CERTIFICATE OF SERVICE  

I HEREBY CERTIFY that on the 17 th  of June, 2016, I served a true and correct copy of 

the foregoing Appellants' Case Appeal Statement upon the following parties hereto, by the WIZNET 

electronic service provided by the court and via depositing it in the U.S. Mail: 

Adam Laxalt 
Lawrence VanDyke 
Joseph Tartakovsky 
Ketan Bhirud 
Office of the Nevada Attorney General 
100 North Carson Street 
Carson City, NV 89701 

Mark A. Hutchison 
Jacob A. Reynolds 
Robert T. Stewart 
Hutchison & Steffen, LLC 
10080 West Alta Drive, Suite 200 
Las Vegas, NV 89145 

Timothy D. Keller 
Keith E. Diggs 
Institute For Justice 
398 South Mill Ave., Ste, 301 
Tempe, AZ 85281 

Lisa Zastrow 
Matthrew Dushoff 
Kolesar and Leatham 
400 N Rampart #400 
Las Vegas, NV 89145 

Is/ Tamika Shaun tee 
An employee of the ACLU of Nevada 
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Ruby Duncan, Plaintiff(s) 
vs. 
Nevada State of, Defendant(s) 

DEPARTMENT 20 

CASE SUMMARY 
CASE No. A-15-723703-C 

Location: 
Judicial Officer: 

Filed on: 

Cross-Reference Case 
Number: 

Department 20 
Johnson, Eric 
08/27/2015 

A723703 

CASE INFORMATION 

Case Type: Other Civil Matters 

Case Flags: Appealed to Supreme Court 
Automatically Exempt from 
Arbitration 

DATE 

Current Case Assignment 

Case Number 
Court 
Date Assigned 
Judicial Officer 

CASE ASSIGNMENT 

A-15-723703-C 
Department 20 
08/27/2015 
Johnson, Eric 

PARTY INFORMATION 

Plaintiff 
	

Berger, Adam 
	

Rose, Amy M, ESQ 
Retained 

702-362-6666(W) 

Duncan, Ruby 
	

Rose, Amy NI, ESQ 
Retained 

702-362-6666(W) 

Hecht, Rabbi Mel 
	

Rose, Amy M, ESQ 
Retained 

702-362-6666(W) 

Olivas, Leora 
	

Rose, Amy M, ESQ 
Retained 

702-362-6666(W) 

Watts, Howard, III 
	

Rose, Amy M, ESQ 
Retained 

702-362-6666(W) 

Defendant 

Intervenor 
Defendant 

Canavero, Steve 
Removed: 05/18/2016 
Dismissed 

Nevada State of 

Schwartz, Dan 
Removed: 05/18/2016 
Dismissed 

Allen, Lara 

Espinoza, Aurora 

Hairr, Aimee 

Stewart, Robert T. 
Retained 

702-385-2500(W) 

Stewart, Robert T. 
Retained 

702-385-2500(W) 

Stewart, Robert T. 
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Other 

DATE 

DEPARTMENT 20 

CASE SUMMARY 
CASE No. A-15-723703-C 

Robbins, Elizabeth 

Smith, Jeffrey 

Smith, Trina 

Becket Funding For Religious Liberty 

Foundation for Excellence in Education 

EVENTS & ORDERS OF THE COURT 

Retained 

702-385-2500(W) 

Stewart, Robert T. 
Retained 

702-385-2500(W) 

Stewart, Robert T. 
Retained 

702-385-2500(W) 

Stewart, Robert T. 
Retained 

702-385-2500(W) 

Barr, Jeffrey F. 
Retained 

702-631-7555(W) 

Hutchison, Mark A 
Retained 

702-385-2500(W) 

INDEX 

08/27/2015 

08/27/2015 

09/17/2015 

09/17/2015 

09/17/2015 

09/17/2015 

09/21/2015 

09/21/2015 

Complaint 
Filed By: Plaintiff Duncan, Ruby 
Complaint Requesting Injunctive Relief and Declaratory Relief 

Initial Appearance Fee Disclosure 
Filed By: Plaintiff Duncan, Ruby 
Initial Appearance Fee Disclosure MRS Chapter 19 

j  Initial Appearance Fee Disclosure 
Filed By: Intervenor Defendant Hain -, Aimee 
Initial Appearance Fee Disclosure 

N  
Motion to Associate Counsel 

Filed By: Intervenor Defendant Allen, Lara 
Intervenor-Defendants' Motion to Associate Counsel 

Motion to Intervene 
Party: Intervenor Defendant Allen, Lara 
Motion to Intervene as Defendants 

Answer to Complaint 
Filed by: Intervenor Defendant Hairr, Aimee 
Intervenor-Defendants' Answer to Plaintiffs' Complaint Requesting Injuctzve and Declaratory 
Relief 

Summons 
Filed by: Plaintiff Duncan, Ruby 
Summons - Dan Schwartz (Nevada State Treasurer) 

Summons 
Filed by: Plaintiff Duncan, Ruby 
Summons - Office of the State Treasurer of Nevada) 

09/21/2015 	Summons 

PAGE 2 OF 13 
	

Printed on 06/22/2016 at 10:06 AM 



DEPARTMENT 20 

09/21/2015 

09/21/2015 

09/21/2015 

09/21/2015 

09/21/2015 

10/09/2015 

10/09/2015 

10/13/2015 

10/14/2015 

10/19/2015 

10/19/2015 

10/19/2015 

10/19/2015 

CASE SUMMARY 
CASE No. A-15-723703-C 

Filed by: Plaintiff Duncan, Ruby 
Summons - State of Nevada (Nevada Department of Education) 

Summons 

Filed by: Plaintiff Duncan, Ruby 
Summons - Steve Canctvero 

Summons 

Filed by: Plaintiff Duncan, Ruby 
Summons - Nevada State Treasurer 

Summons 

Filed by: Plaintiff Duncan, Ruby 
Summons - State of Nevada (Nevada Department of Education) 

Summons 

Filed by: Plaintiff Duncan, Ruby 
Summons - Steve Canavero 

j  Summons 

Filed by: Plaintiff Duncan, Ruby 
Summons - State of Nevada (Nevada Department of Education) 

A 
Response 

Filed by: Plaintiff Duncan, Ruby 
Plaintiffs' Response to Applicants' Motion to Intervene as Defendants 

Motion 

Filed By: Plaintiff Duncan, Ruby 
Plaintiffs' Motion to Associate Counsel 

Notice of Non Opposition 

Filed By: Plaintiff Duncan, Ruby 

Plaintiffs' Notice of Non-Opposition to Intervenor-Defendants' Motion to Associate Counsel 

Notice of Non Opposition 

Filed By: Intervenor Defendant Hain -, Aimee 
Notice of Nonopposition to Intervenor-Defendants' Motion to Associate Counsel and Motion to 
Intervene as Defendants Request Pursuant to EDCR 2.23 for Grant of Intervenor-Defendants' 
Motion to Associate Counsel and Motion to Intervene as Defendants Without Oral Argument 

Receipt of Copy 

Filed by: Defendant Nevada State of 
Receipt of Copy 

Certificate of Service 

Filed by: Defendant Nevada State of 
Certificate of Service 

j  Motion 

Filed By: Defendant Nevada State of 
Motion to Dismiss for Lack of Jurisdiction and Failure to State a Claim 

Motion 
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CASE SUMMARY 
CASE No. A-15-723703-C 

Filed By: Defendant Nevada State of 
Motion for Expedited Argument and Decision 

10/20/2015 	Minute Order (7:30 AM) (Judicial Officer: Thompson, Charles) 

10/21/2015 	CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Thompson, Charles) 
Vacated - per Law Clerk 

Intervenor-Defendants Motion to Associate Counsel 

10/21/2015 	CANCELED Motion to Intervene (8:30 AM) (Judicial Officer: Thompson, Charles) 
Vacated - per Law Clerk 

Motion to Intervene as Defendants 

10/26/2015 

10/26/2015 

10/26/2015 

10/26/2015 

10/26/2015 

10/26/2015 

10/28/2015 

11/02/2015 

11/02/2015 

11/05/2015 

Initial Appearance Fee Disclosure 
Filed By: Other Foundation for Excellence in Education 
Initial Appearance Fee Disclosure (NRS Chapter 19) 

Brief 
Filed By: Other Foundation for Excellence in Education 
Brief of Amicus Curiae Foundation for Excellence in Education in Support of Defendants' 
Motion to Dismiss 

Motion for Leave to File 
Party: Other Becket Funding For Religious Liberty 
Motion for Leave to Appear as AIMCUS Curiae 

Initial Appearance Fee Disclosure 
Filed By: Other Becket Funding For Religious Liberty 
Initial Appearance Fee Disclosure 

0 Brief 
Filed By: Other Foundation for Excellence in Education 
Brief of the Friedman Foundation for Educational Choice, Inc., as Amicus Curiae in Support 
of the Defendants 

j Joinder 
Filed By: Intervenor Defendant Hain -, Aimee 
P arent-Intervenors' Joinder in Defendants' Motion to Dismiss and Memorandum of P oints and 

Authorities in Support Thereof 

Notice of Non Opposition 
Filed By: Intervenor Defendant Hain -, Aimee 
P arent-Inventors' Notice of Non Opposition to Plaintiffs' Motion to Associate Counsel 

Opposition to Motion 
Filed By: Defendant Nevada State of 
Opposition to Plaintiffs' Emergency Ex Parte Motion to Extend Time 

Minute Order (2:00 PM) (Judicial Officer: Johnson, Eric) 
Minute Order Re: Plaintiff s Request for An Extension of Time to Respond to the State of 
Nevada's Motion to Dismiss, Intervenor-Defendants Joinder and proposed A1111Ci s 

submissions 

Motion to Associate Counsel 
Filed By: Other Becket Funding For Religious Liberty 
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11/06/2015 

11/10/2015 

11/16/2015 

11/16/2015 

11/16/2015 

11/17/2015 

11/17/2015 

CASE SUMMARY 
CASE No. A-15-723703-C 

Motion to Associate Counsel 

Stipulation and Order 

Filed by: Plaintiff Duncan, Ruby 
Stipulation and Order to Vacate and reset Current Hearing on State Defendant's Motion to 
Dismiss for Lack of Jurisdiction and Failure to State a Claim 

Opposition to Motion 

Filed By: Plaintiff Duncan, Ruby 
Plaintiffs' Opposition to State Defendants' Motion to Dismiss and Intervenors' Joinder 

Motion to Associate Counsel 
Filed By: Defendant Nevada State of 

Defendants' Motion to Associate Counsel 

Notice of Non Opposition 

Filed By: Plaintiff Duncan, Ruby 
Notice of Non-Opposition to Motion to Associate Counsel and Request to Grant Motion 
Without Oral Argument 

Motion to Associate Counsel 

Filed By: Plaintiff Duncan, Ruby 
Plaintiffs' Motion to Associate Counsel 

Minute Order (7:30 AM) (Judicial Officer: Johnson, Eric) 

Notice of Change of Hearing 

Notice of Change of Hearing 

11/18/2015 	CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric) 
Vacated - per Law Clerk 

11/20/2015 

11/23/2015 

11/24/2015 

11/25/2015 

Notice 

Filed By: Defendant Nevada State of 
Notice of Motion and _Motion of Nevada State Education Association and National Education 
Association for Leave to File Brief as Amici Curiae in Support of Plaintiffs' Opposition to 
Motion to Dismiss 

Notice 

Filed By: Defendant Nevada State of 
Defendants Notice of NonOpposition to Nevada State Education Association and National 
Education Associations Motion for Leave to File Brief as Amici Curiae 

Motion 
Filed By: Plaintiff Duncan, Ruby 

Motion for Expedited Discovery in Support ofPlaintiffs' Motion for Preliminary Injunction 

Motion for Preliminary Injunction 
Filed By: Plaintiff Duncan, Ruby 

Plaintiff's Motion for Prelimiary Inuunction and Supporting Memorandum 

Minute Order (7:30 AM) (Judicial Officer: Johnson, Eric) 

j Association of Counsel 

12/01/2015 

12/02/2015 
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CASE SUMMARY 
CASE No. A-15-723703-C 

Filed By: Intervenor Defendant Hain -, Aimee 
Notice of Association of Counsel 

12/02/2015 	CANCELED Motion for Leave (8:30 AM) (Judicial Officer: Johnson, Eric) 
Vacated 
Motion for Leave to Appear as Amicus Curiae 

12/03/2015 

12/03/2015 

12/03/2015 

12/04/2015 

12/08/2015 

12/08/2015 

12/08/2015 

Reply in Support 
Filed By: Intervenor Defendant Hain -, Aimee 
Parent-Intervenors Reply in Support of Their Joinder to Defendants' Motion to Dismiss 

j Substitution of Attorney 
Filed by: Intervenor Defendant Hairr, Aimee 
Notice of Substitution of Counsel for Intervenor Defendants 

Reply in Support 
Filed By: Defendant Nevada State of 
Reply in Support ofMotion to Dismiss for Lack of Jurisdiction and Failure to State a Claim 

Notice of Non Opposition 
Filed By: Plaintiff Duncan, Ruby 
Plaintiff's Notice of Non-Opposition to Motion to Associate Counsel and Request to Grant 
Motion without Oral Argument on an Expedited Basis 

Minute Order (7:30 AM) (Judicial Officer: Johnson, Eric) 

Motion to Associate Counsel 
Filed By: Other Foundation for Excellence in Education 
Motion to Associate Counsel 

Motion to Associate Counsel 
Filed By: Other Foundation for Excellence in Education 
Motion to Associate Counsel 

_ Motion to Associate Counsel 
Filed By: Other Foundation for Excellence in Education 
Motion to Associate Counsel 

Motion to Associate Counsel 
Filed By: Other Foundation for Excellence in Education 
Motion to Associate Counsel 

12/07/2015 

12/08/2015 

12/09/2015 	CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric) 
Vacated - per Law Clerk 
Motion to Associate Counsel 

12/09/2015 j Notice 
Filed By: Defendant Nevada State of 
Notice of Consent to Service by Electronic Means 

Minute Order (7:00 AM) (Judicial Officer: Johnson, Eric) 

0 Opposition 
Filed By: Plaintiff Duncan, Ruby 
Opposition To (Anticipated Ex P arte) Motion By Defendants To Extend Time To Respond To 

12/10/2015 

12/10/2015 
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12/10/2015 

CASE SUMMARY 
CASE No. A-15-723703-C 

(1) Plaintiffs' Motion For Preliminary Injunction And (2) Plaintiffs' Motion For Expedited 
Discovery 

j  Joinder To Motion 
Filed By: Intervenor Defendant Hain -, Aimee 
P arent-Intervenors Joinder in Defendants' Emergency Ex Porte Motion to Extend Time on 
Plaintiffs' Motion for Preliminary Injunction and Plaintiffs' Motion for Expedited Discovery 
(on Order Shortening Time) (First Request) 

12/10/2015 	Motion to Dismiss (1:30 PM) (Judicial Officer: Johnson, Eric) 
Defendant's _Motion to Dismiss for Lack of Jurisdiction and Failure to State a Claim 

12/10/2015 	Motion to Dismiss (1:30 PM) (Judicial Officer: Johnson, Eric) 
Defendant's Motion for Expedited Argument and Decision 

12/10/2015 Joinder (1:30 PM) (Judicial Officer: Johnson, Eric) 
P arent-Intervenors' Joinder in Defendants' Motion to Dismiss and Memorandum of P oints and 
Authorities in Support Thereof 

All Pending Motions (1:30 PM) (Judicial Officer: Johnson, Eric) 

Media Request and Order 
Media Request And Order Allowing Camera Access To Court Proceedings. 

12/10/2015 

12/11/2015 

12/16/2015 	0 Opposition to Motion 
Filed By: Plaintiff Duncan, Ruby 
P arent-Intervenors' Response in Opposition to Plaintiffs' Motion for Expedited Discovery 

12/16/2015 

12/16/2015 

12/16/2015 

12/18/2015 

12/22/2015 

Opposition to Motion 
Filed By: Defendant Nevada State of 
Defendants' Opposition to Plaintiffs' Motion for Expedited Discovery in Support ofPlaintiffs . ' 
Motion for Preliminary Injunction 

Order Shortening Time 
Filed By: Plaintiff Duncan, Ruby 
Ex P arte Order Shortening Time for Hearing on Motion for Expedited Discovery 

Application 
Filed By: Other Nevada State Education Association 
Application for Order in Chambers 

Motion (9:30 AM) (Judicial Officer: Bulla, Bonnie) 
Motion for Expedited Discovery in Support ofPlaintiff s Motion for Preliminary Injucntion 

Minute Order (7:30 AM) (Judicial Officer: Johnson, Eric) 

Order Granting Motion 
Filed By: Other Nevada State Education Association 
Order Granting Nevada State Education Association and National Education Association's 
Motion for Leave to File Brief as Amici Curiae 

Brief 
Filed By: Other Nevada State Education Association 
Brief for the Nevada State Education Association and the National Education Association as 
Amici Curiae in Support of Plaintiffs' Opposition to Motion to Dismiss 

12/21/2015 

12/22/2015 

PAGE 7 OF 13 	 Printed on 06/22/2016 at 10:06 AM 



DEPARTMENT 20 

CASE SUMMARY 
CASE No. A-15-723703-C 

12/23/2015 
	

CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric) 
Vacated - per Law Clerk 
Defendants' Motion to Associate Counsel 

12/23/2015 	CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric) 
Vacated - per Law Clerk 

12/23/2015 	CANCELED Motion (8:30 AM) (Judicial Officer: Johnson, Eric) 
Vacated - per Law Clerk 
Notice of Motion and _Motion of Nevada State Education Association and National Education 
Association for Leave to File Brief as Amici Curiae in Support of Plaintiffs' Opposition to 
Motion to Dismiss 

12/30/2015 

12/31/2015 

12/31/2015 

01/05/2016 

01/05/2016 

01/07/2016 

j  Motion to Associate Counsel 
Filed By: Intervenor Defendant Allen, Lara 
(Errata 1/5/16 Disgarded) Intervenor-Defendants' Motion to Associate Counsel 

Reply to Opposition 
Filed by: Intervenor Defendant Hain, Aimee 
Parent-Intervenors' Response in Opposition to Plaintiffs' Motion for Preliminary Injunction 

Opposition to Motion 
Filed By: Defendant Nevada State of 
Defendants' Opposition to Plaintiffs' Motion for Preliminary Injunction 

Errata 
Filed By: Other Foundation for Excellence in Education 
Errata to Motion to Associate Counsel 

Motion to Associate Counsel 
Filed By: Other Foundation for Excellence in Education 
Motion to Associate Counsel 

Minute Order (3:30 PM) (Judicial Officer: Johnson, Eric) 

01/08/2016 	CANCELED Status Check: Compliance (11:00 AM) (Judicial Officer: Bulla, Bonnie) 
Vacated 

01/08/2016 

01/12/2016 

01/13/2016 

Reply in Support 
Filed By: Plaintiff Duncan, Ruby 
Reply in Support of Plaintiffs' _Motion for Preliminary Injunction 

Objection 
Filed By: Plaintiff Duncan, Ruby 
Plaintiffs' Partial Objection to Discovery Commissioner's Report and Recommendations 

CANCELED Motion for Preliminary Injunction (8:30 AM) (Judicial Officer: Johnson, Eric) 
Vacated - per Law Clerk 
Plaintiff's Motion for Prelimiary Injunction and Supporting Memorandum 

01/13/2016 	CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric) 
Vacated - per Law Clerk 
Motion to Associate Counsel 

01/13/2016 	CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric) 
Vacated - per Law Clerk 
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CASE SUMMARY 
CASE No. A-15-723703-C 

Motion to Associate Counsel 

01/13/2016 	CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric) 
Vacated - per Law Clerk 
Motion to Associate Counsel 

01/13/2016 

01/13/2016 

01/14/2016 

01/15/2016 

01/15/2016 

01/19/2016 

01/19/2016 

01/20/2016 

01/21/2016 

01/21/2016 

01/21/2016 

01/21/2016 

CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric) 
Vacated - per Law Clerk 
Motion to Associate Counsel 

Discovery Commissioners Report and Recommendations 
Filed By: Defendant Nevada State of 
Discovery Commissioners Report and Recommendation 

Opposition 
Filed By: Defendant Nevada State of 
Opposition to Plaintiffs Partial Objection to Discovery Commissioner's Report and 
Recommendations 

Joinder To Motion 
Filed By: Intervenor Defendant Hairr, Aimee 
P arent-IntervenorsVoinder to Defendant State of Nevada's Opposition to Plaintiffs' Partial 
Objection to Discovery Commissioner's Report and Recommendations 

j Request 
Filed by: Plaintiff Duncan, Ruby 
Plaintiffs Request for a Status Conference 

Response 
Filed by: Defendant Nevada State of 
Response to Plaintiffs' Request for a Status Conference 

Reporters Transcript 
Reporter's Transcript of Proceedings 12/10/2015 

Motion 
Filed By: Plaintiff Duncan, Ruby 
Plaintiffs' II/lotion to Associate Counsel 

Order Admitting to Practice 
Filed By: Other Foundation for Excellence in Education 
Order Admitting to Practice - Daniel Kearney 

Order Admitting to Practice 
Filed By: Other Foundation for Excellence in Education 
Order Admitting to Practice - Kevin Gallagher 

Order Admitting to Practice 
Filed By: Other Foundation for Excellence in Education 
Order Admitting to Practice - Daniel Hartman 

Order Admitting to Practice 
Filed By: Other Foundation for Excellence in Education 
Order Admitting to Practice - Alyssa DaCunha 
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CASE SUMMARY 
CASE No. A-15-723703-C 

01/26/2016 

01/26/2016 

01/26/2016 

01/26/2016 

02/01/2016 

Notice of Entry of Order 
Filed By: Other Foundation for Excellence in Education 
Notice of Entiy of Order Admitting to Practice 

Notice of Entry of Order 
Filed By: Other Foundation for Excellence in Education 
Notice of Entiy of Order Admitting to Practice 

Notice of Entry of Order 
Filed By: Other Foundation for Excellence in Education 
Notice of Entiy of Order Admitting to Practice 

Notice of Entry of Order 
Filed By: Other Foundation for Excellence in Education 
Notice of Entiy of Order Admitting to Practice 

Minute Order (7:30 AM) (Judicial Officer: Johnson, Eric) 

02/03/2016 	CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric) 
Vacated 

Intervenor-Defendants Motion to Associate Counsel 

02/04/2016 

02/09/2016 

02/09/2016 

Minute Order (7:30 AM) (Judicial Officer: Johnson, Eric) 

Miscellaneous Filing 
Filed by: Intervenor Defendant Allen, Lara 
Parent-Intervenors Summaiy of Undisputed Factual Issues 

Response 
Filed by: Defendant Nevada State of 
Defendants' Repsonse to Courts Order of February 1, 2016 

02/10/2016 	CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric) 
Vacated - per Law Clerk 
Motion to Associate Counsel:Todd Cornelius Zubler, Esq 

02/10/2016 

02/17/2016 

02/17/2016 

02/22/2016 

Miscellaneous Filing 
Filed by: Plaintiff Duncan, Ruby 
Plaintiffs' Submission for February 11, 2016 Status Conference 

Minute Order (7:30 AM) (Judicial Officer: Johnson, Eric) 

Status Check (8:00 AM) (Judicial Officer: Johnson, Eric) 
02/11/2016, 03/02/2016 

s  
Notice of Entry of Order 

Filed By: Other Foundation for Excellence in Education 
Notice of Entiy of Order Admitting to Practice 

Order Admitting to Practice 
Filed By: Other Foundation for Excellence in Education 
Order Admitting to Practice 

02/11/2016 

02/11/2016 
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CASE SUMMARY 
CASE No. A-15-723703-C 

Miscellaneous Filing 
Filed by: Plaintiff Duncan, Ruby 
Plaintiffs Court-Requested Submission on Factual and Discovery Issues 

02/24/2016 	CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric) 
Vacated - per Law Clerk 

02/29/2016 

02/29/2016 

03/01/2016 

03/04/2016 

03/11/2016 

03/11/2016 

03/11/2016 

03/11/2016 

03/18/2016 

04/08/2016 

04/08/2016 

04/08/2016 

Miscellaneous Filing 
Filed by: Defendant Nevada State of 
Defendants' Response to Court's Order of February 11, 2016 

Miscellaneous Filing 
Filed by: Intervenor Defendant Hain, Aimee 
Parent-Intervenors Response to Plaintiffs ' Court Requested Submission on Factual and 
Discovery Issues 

Miscellaneous Filing 
Filed by: Plaintiff Duncan, Ruby 
Plaintiffs' February 29, 2016 Clarification 

Media Request and Order 
Media Request And Order Allowing Camera Access To Court Proceedings. 

N  Miscellaneous Filing 
Filed by: Plaintiff Duncan, Ruby 
PlaintiffsWarch 11, 2016 Submission on Factual and Dzscovery Issues 

Miscellaneous Filing 
Filed by: Defendant Nevada State of 
Defendants' Response to Court's Order of illarch 2, 2016 

Miscellaneous Filing 
Filed by: Plaintiff Duncan, Ruby 
PlaintiffsWarch 11, 2016 Submission on Appropriateness of judicial Action on Plaintiffs' 
Motion for Preliminary Injunction 

Miscellaneous Filing 
Filed by: Intervenor Defendant Hairr, Aimee 
Parent-Intervenors' Court-Requested Statement of Facts 

Brief 
Filed By: Defendant Nevada State of 
Defendants' Brief on Jurisdiction 

j  Order Admitting to Practice 
Filed By: Plaintiff Duncan, Ruby 
Plaintiffs' Order Admitting to Practice Daniel Hach, Heather Weaver and Gregory Lipper 

Order Admitting to Practice 
Filed By: Plaintiff Duncan, Ruby 
Plaintiffs' Order Admitting to Practice Samuel Jacob, Anupam Sharma and Nitin Subhedar. 

Order Admitting to Practice 
Filed By: Plaintiff Duncan, Ruby 
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CASE SUMMARY 
CASE No. A-15-723703-C 

04/22/2016 

04/27/2016 

05/06/2016 

05/18/2016 

Plaintiffs Order Admitting to Practice Richard Katskee. 

Miscellaneous Filing 
Filed by: Defendant Nevada State of 
Defendant's Notice of Readiness and Request for Setting 

j Response 
Filed by: Plaintiff Duncan, Ruby 
Plaintiffs' Response to Defendants' Notice of Read ness and Request for Setting 

Notice of Change of Address 
Filed By: Other Becket Funding For Religious Liberty 
Notice of Change of Address 

Order of Dismissal 
Order on Defendant's Motion to Dismiss For Lack oPurisdiction and Failure to State A Claim' 

05/18/2016 	Order of Dismissal With Prejudice (Judicial Officer: Johnson, Eric) 
Debtors: Nevada State of (Defendant), Dan Schwartz (Defendant), Steve Conover° (Defendant) 
Creditors: Ruby Duncan (Plaintiff), Rabbi Mel Hecht (Plaintiff), Howard Watts, III. (Plaintiff), 
Leora Olivas (Plaintiff), Adam Berger (Plaintiff) 
Judgment: 05/18/2016, Docketed: 05/25/2016 

Notice of Entry of Order 
Filed By: Defendant Nevada State of 
Notice of Entty of Order 

Notice of Appeal 
Filed By: Plaintiff Duncan, Ruby 
Notice of Appeal 

Case Appeal Statement 
Filed By: Plaintiff Duncan, Ruby 
Appellants' Case Appeal Statement 

FINANCIAL INFORMATION 

Intervenor Defendant Allen, Lara 
Total Charges 
Total Payments and Credits 
Balance Due as of 6/22/2016 

Intervenor Defendant Espinoza, Aurora 
Total Charges 
Total Payments and Credits 
Balance Due as of 6/22/2016 

Intervenor Defendant Hairr, Aimee 
Total Charges 
Total Payments and Credits 
Balance Due as of 6/22/2016 

Intervenor Defendant Robbins, Elizabeth 
Total Charges 
Total Payments and Credits 
Balance Due as of 6/22/2016 

Intervenor Defendant Smith, Jeffrey 

06/01/2016 

06/17/2016 

06/17/2016 

DATE 

30.00 
30.00 

0.00 

30.00 
30.00 

0.00 

223.00 
223.00 

0.00 

30.00 
30.00 

0.00 
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CASE SUMMARY 
CASE No. A-15-723703-C 

Total Charges 	 30.00 
Total Payments and Credits 	 30.00 
Balance Due as of 6/22/2016 

	
0.00 

Intervenor Defendant Smith, Trina 
Total Charges 	 30.00 
Total Payments and Credits 	 30.00 
Balance Due as of 6/22/2016 

	
0.00 

Other Becket Funding For Religious Liberty 
Total Charges 	 223.00 
Total Payments and Credits 	 223.00 
Balance Due as of 6/22/2016 

	
0.00 

Other Foundation for Excellence in Education 
Total Charges 	 223.00 
Total Payments and Credits 	 223.00 
Balance Due as of 6/22/2016 

	
0.00 

Plaintiff Berger, Adam 
Total Charges 	 30.00 
Total Payments and Credits 	 30.00 
Balance Due as of 6/22/2016 

	
0.00 

Plaintiff Duncan, Ruby 
Total Charges 	 294.00 
Total Payments and Credits 	 294.00 
Balance Due as of 6/22/2016 

	
0.00 

Plaintiff Hecht, Rabbi Mel 
Total Charges 	 30.00 
Total Payments and Credits 	 30.00 
Balance Due as of 6/22/2016 

	
0.00 

Plaintiff Olivas, Leora 
Total Charges 	 30.00 
Total Payments and Credits 	 30.00 
Balance Due as of 6/22/2016 

	
0.00 

Plaintiff Watts, Howard, III 
Total Charges 	 30.00 
Total Payments and Credits 	 30.00 
Balance Due as of 6/22/2016 

	
0.00 

Plaintiff Duncan, Ruby 
Appeal Bond Balance as of 6/22/2016 

	
500.00 
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DISTRICT COURT CIVIL COVER SHEET A - 1 5 - 7 2 3 7 0 3 C 
Cl ark 

X X 

I. Party Information (provide both home and mailing addresses if different) 

Plaintiff(s) (name/address/phone): 

Ruby Duncan, Rabbi Mel Hecht, Howard Watts III, Leora Olivas, Adam Berger 

Defendant(s) (name/address/phone): 
Slate of Nevada ex. rel, The Office 011he Stale Treasurer ol Nevada, Nevada Depar1mera of Educated 

601 South Rancho Dr. Suite B-11 

Las Vegas, NV 89101 

Dan Schwartz, Nevada State Treasurer, Steve Canvern Interim Supe4Itendent 

702-366-1536 

Attorney (name/address/phone): 

ACLU of Nevada, Amy Rose 

Attorney (mime/address/phone): 

Attorney General for the State of Nevada 

601 South Rancho Dr. Suite B-11 100 N. Carson St. 

Las Vegas, NV 89106 

702-366-1536 

Carson City, NV 89701 

IL Nature of Controversy (please select the one most applicable filing type below) 

Civil Case Filing Typ 

county, Nevada 

Case No. 	  
(Assigned by Clerk's Office) 

Real Prop 
Landlord/Tenant 

OUnlawful Detainer 

Other Landlord/Tenant 

Title to Property 

ElJudicialForeclosure 
['Other Title to Property 

Other Real Property 

ElCoridemnation/Eminent Domain 

[]Other Real Property 

Probate 
Probate (select case type and estate value) 

['Summary-  Administration 

['General Administration 

[]Special Administration 

El Set Aside 

ElEl Trust/Conservatorship 

Other Probate 

Estate Value 

ElOver $200,000 

0 Between $100,000 and $200,000 

ander $100,000 or Unknown 

El Under $2,500 

Negligence 

El Auto 

Premises Liability 
00ther Negligence 

Malpractice 

0Medical/Dental 

0Legal 

Accounting 

00ther Malpractice 

Construction Defect & Contract 
Construction Defect 

El Chapter 40 

Other Construction Defect 
Contract Case 

Uniform Commercial Code 
['Building and Construction 

['Insurance Carrier 

EJCommercial Instrument 

ElCollection of Accounts 

El Employment Contract 

['Other Contract 

Torts 
Other Torts 

OProduct Liability 

0 Intentional Misconduct 

Employment Tort 

0 Insurance Tort 
[]Other Tort 

Judicial Review/Appeal 
Judicial Review 

OForeclosure Mediation Case 

['Petition to Seal Records 
Mental Competency 

Nevada State Agency Appeal 

El Department of Motor Vehicle 

0Worker's Compensation 

00ther Nevada State Agency 
Appeal Other 

El Appeal from Lower Court 

El OtherJudicial Review/Appeal 

Civil Writ 

ElWrit of Habeas Corpus 

ElWrit of Mandamus 

ElWrit of Quo Warrant 

Civil Writ 

El Writ of Prohibition 

['Other Civil Writ 

Other Civil Fl 
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EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

RUBY DUNCAN an individual; RABBI MEI, 
HECHT, an individual; HOWARD WATTS III, 
an individual; LEORA OLIVAS, an individual; 
ADAM BERGER, an individual, 

Case No. A-15-723703-C 
Electronically Filed 

Dept. No. XX 
	

05/18/2016 12:49:54 PM 

CLERK OF THE COURT 
VS, 

STATE OF NEVADA, ex rel. the Office of the 
State Treasurer of Nevada and the Nevada 
Department of Education; DAN SCHWARTZ, 

10 

	

	Nevada State Treasurer, in his official capacity; 
STEVE CANAVERO, Interim Superintendent 

11 	of Public Instruction, in his official capacity, 

12 
	

Defendants, 

13 
ORDER ON DEFENDANT'S MOTION TO DISMISS FOR LACK OF JURISDICTION 

14 
	

AND  FAILURE TO STATE A CLAIM 

15 	This matter concerning Defendant STATE OF NEVADA's Motion to Dismiss for Lack 

16 	of Jurisdiction and Failure to State a Claim, filed October 19, 2015, joined by Parent-Intervenors 

17 	on October 26, 2015, came on for hearing December 10, 2015 and February 11 and March 2, 

18 	2016, before Department XX of the Eighth Judicial District Court, in and for Clark County, 

19 Nevada, with JUDGE ERIC JOHNSON presiding: Plaintiffs RUBY DUNCAN, RABBI MEL 

20 HECHT, HOWARD WATTS, III, LOERA OLIVAS and ADAM BERGER appeared by and 

21 through their attorneys, AMY M, ROSE, ESQ, of the AMERICAN CIVIL LIBERTIES UNION 

22 OF NEVADA, NITIN SUBHEDAR, ESQ. and SAMUEL EDWARDS, ESQ. of the law firm, 

23 COVINGTON & BURLING, and GREGORY M. LIPPER, ESQ., Senior Litigation Counsel for 

24 AMERICANS UNITED FOR SEPARATION OF CHURCH AND STATE; Defendant STATE 

ERIC JOHNSON 
DISTRICT JUDGE 
DEPARTMENT XX 



OF NEVADA appeared by and through its attorney, LAWRENCE VANDYKE, ESQ, Deputy 

Attorney General; and Parent-Intervenors AIMEE HAIRR, AURORA ESPINOZA, 

ELIZABETH ROBBINS, LARA ALLEN, JEFFREY SMITH and TRINA SMITH appeared by 

and through their attorneys, TIMOTHY D. KELLER, ESQ. and KEITH E. DIGGS, ESQ, of the 

INSTITUTE FOR JUSTICE. Having reviewed the papers and pleadings on file herein, 

including but not limited to the parties' supplemental briefs filed March 11 and 18, 2016, 

respectively, and taken this matter under advisement, this Court makes the following Findings of 

Fact and Conclusions of Law. 

I. 	Introduction  

10 	THIS MATTER involves a challenge to Nevada's new education savings account 

11 	("ESA") program. Plaintiffs Ruby Duncan, Rabbi Mel Hecht, Howard Watts III, Leora Olivas, 

12 	and Adam Berger (collectively, "Plaintiffs") claim the ESA program violates the Nevada 

13 	Constitution, specifically Article XI, section 2, requiring the Legislature to provide for a uniform 

14 	public school system, and Article XI, section 10, prohibiting use of public funds for sectarian 

15 	purposes. This matter currently comes before this Court on Defendants' Motion to Dismiss 

16 	Plaintiffs' Complaint. After accepting as true the factual allegations of the Complaint for which 

17 	Plaintiffs have standing to assert, and determining the scope of Article XI, sections 2 and 10, this 

18 	Court finds Plaintiffs have not pled facts to demonstrate the ESA program is unconstitutional and 

19 	entitle them to declaratory relief. Therefore, this Court dismisses Plaintiff's Complaint 

20 	challenging Senate Bill 302 ("SB 302") on constitutional grounds, 

21 	As a preliminary matter, the issues before this Court do not include the public policy 

22 	merits of the ESA program. Whether Nevada's ESA program is wise educational or public 

23 	policy is not a consideration germane to the narrow issues of Nevada constitutional law that are 

24 	before this Court. In the absence of a constitutional violation, the desirability and efficacy of the 
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ESA program are matters to be resolved through the political/legislative process. 

IL 	Standard for Determining a Motion to Dismiss a Complaint 

The Court has considered Defendant State of Nevada's Motion to Dismiss, joined by 

Parent-Intervenors. The Court is "bound to accept all the factual allegations in the complaint as 

true," Mcircoz v. Summa Corp., 106 Nev. 737, 739 (1990), and must "construel] the pleading 

liberally, thawing every inference in favor of the nonmoving party." Citizens for Cold Springs v. 

City of Reno, 125 Nev. 625, 629 (2009). However, in determining the factual allegations of the 

complaint on which a plaintiff relies to bring his or her causes of action, the Court is not bound 

to accept factual allegations for which the plaintiff does not have standing to assert to establish a 

10 	cause of action. See Doe v. Bryan, 102 Nev. 523, 525, 728 P.2d 443, 444 (1986); Blanding v. 

11 	City of Las Vegas, 52 Nev. 52, 280 P. 644, 650 (1929). Once the plaintiffs pled facts are 

12 	assumed true, the Court must then "determine whether or not the challenged pleading sets forth 

13 	allegations sufficient to make out the elements of a right to relief." Edgar v. Wagner, 101 Nev, 

14 	226, 227 (1985). In making this determination, this Court must decide what the law requires to 

15 	be made out to establish Plaintiffs' causes of action. If disputed by the parties, what the law 

16 	means is not a factual question but a legal one the Court must determine. In making this 

17 	decision, the Court does not need to presume Plaintiffs' interpretation of the law is correct for 

18 	purposes of determining the Motion to Dismiss. In the instant case, in deciding Defendants' 

19 	motion, this Court must assume Plaintiffs' factual allegations in their Complaint are true, and 

20 	then resolve legal issues of statutory and constitutional construction to determine if the facts as 

21 	alleged make out Plaintiffs' causes of action in their Complaint. "A claim should not be 

22 	dismissed . unless it appears to a certainty that the plaintiff is not entitled to relief under any 

23 	set of facts which could be proved in support of the claim." Hale v. Burkhardt, 104 Nev. 632, 

24 	636 (1988). However, "No survive dismissal, a complaint must contain some set of facts, 
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which, if true, would entitle [the plaintiff] to relief," in re Amerea Derivative Litig., 127 Nev, 

Adv. Op. 17, 252 P.3d 681, 692 (2011) (quotation marks omitted). 

HI. Factual Summary of Plaintiff's Complaint and Nevada ESA Program  

This Court invited the parties to submit proposed statements of facts to the Court for its 

consideration in entering any order on Defendants' Motion to Dismiss or Plaintiffs' Motion for 

Preliminary Injunction. All parties provided proposed statements of facts. The Court has 

reviewed the proposed statements, Plaintiffs' Complaint and the statute and legislative history of 

the ESA program. Based on this review, the Court finds the following facts to have been alleged 

by the Plaintiffs or established by the record for purposes of deciding Defendants' Motion to 

Dismiss,' 

A. 	Nevada's Education Savings Account Program 

12 	Senate Bill 302, adopted and approved by the Nevada Legislature and Governor Brian 

13 	Sandoval in 2015, created Nevada's ESA program. In passing SB 302, the Legislature sought to 

14 	exercise its constitutional authority under Article XI, section 1 to encourage education by "all 

15 	suitable means." The purpose of the ESA program is to advance the education of all students 

16 	throughout the State by offering Nevadans a broader array of educational opportunities. Under 

17 	SB 302, Nevada parents may enter into agreements with the State Treasurer to open ESAs for 

18 	their children, SB 302 §§ 7,1, 7.2. Any school age child who has attended a Nevada public or 

19 	charter school for at least 100 consecutive school days is eligible to participate in the program. 

20 	SB 302 § 71 The ESA program is far more extensive and will he far more encompassing than 

21 	any other ESA or voucher program in the country. A parent who wishes to choose an alternative 

22 	to a public school can apply for an ESA and a percentage of what the State funds for his or her 

23 	child's public education will be deposited into an account for that child. Once the ESA is 

24 	
I  In view of this Court's decision to grant Defendants' Motion to Dismiss, the Court makes no ruling on Plaintiffs' 
Motion for Preliminary Injunction. 
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opened, "[t]he child will receive a grant, in the form of money deposited" into the account. SB 

302 § 7,1(b). 

The money deposited into each student's account is drawn from public funds, 

4 	specifically the State of Nevada's Distributive School Account (DSA), which is "financed by 

	

5 	legislative appropriations from the State General Fund, a tax on out-of-state sales, a slot machine 

	

6 	tax, mineral land lease income, and interest from investments of the State Permanent School 

Fund." These funds may appropriately be categorized as public funds, Pis, Compl. 11116, 18-19, 

Children from families with a household income less than 185% of the federal poverty level are 

	

9 	eligible to receive 100% of the statewide average basic per-pupil support rate. All other children 

	

10 	participating in the ESA program will receive 90% of the statewide average basic per-pupil 

	

11 	support rate. 

	

12 	All funds deposited into ESAs established on behalf of children who reside in a given 

	

13 	county must be deducted from the State's DSA apportionment that would ordinarily be disbursed 

	

14 	to that county. There is no limit on how many students may participate in the ESA program. 

	

15 	Theoretically, there is no limit on the total amount of public funds that can be diverted from 

	

16 	public to private schools and other educational providers under the ESA program, 

	

17 	Parents may only use the money deposited in ESA accounts for educational purposes 

	

18 	and those purposes alone. SB 302 § 9. SB 302 enumerates eleven specific, educational purposes 

	

19 	on which ESA grants may be spent. These purposes include tuition, textbooks, tutoring, and 

	

20 	special education. SB 302, § 9,1(a)-(k). Regulatory safeguards exist to ensure that ESA money 

	

21 	is not used by parents or schools in ways inconsistent with SB 302's educational purpose. For 

	

22 	instance, the Treasurer has power to freeze or dissolve an account if he determines there has been 

	

23 	"substantial misuse" of the account. SB 302, § 10.3. Each participating entity accepting 

	

24 	payments from an ESA must provide receipts for those payments to the parents. Id. at § 11(4). 
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The Treasurer can also terminate participation by an entity that, for any reason, has "failed to 

provide any educational services required by law to a child receiving instruction from the entity," 

Id. at § 11.5(b), 

B. 	Non-Religious and Religious Education Services are Eligible to Participate in 
the ESA Program 

ESA grants may only be used at participating entities or eligible institutions, including 

private schools, colleges or universities within the Nevada System of Higher Education. SB 302 

§ 3.5. The ESA program allows both religious and non-religious private schools to apply to 

serve as participating entities. Pls.' Compl. If 16. The majority of private schools that have 

0 II applied to participate in the program are religious. In some counties, the only private schools 

eligible to participate are religious. As a result, there is no question ESA funds will be used to 

12 	pay tuition at private religious schools. Parents' use of ESA money for educational purposes 

13 	must be documented. Id. at § 11(4). 

14 	Many religious private schools have religious mission statements and instruction, and 

15 	promote particular religious beliefs. As long as participating private schools do not transgress 

16 	other state or federal anti-discrimination laws that may be applicable, participating private 

17 	religious schools may take religion and other characteristics into account in their admissions 

18 	process and hiring practices. Pis,' Comp!. If 6, 28, 69-79; see also SB 302 § 14. While those 

19 	facilities applying for an exemption under NRS § 389.211 must attest they "provide[] equivalent 

20 	instruction of the kind and amount approved by the State Board of Education," private religious 

21 	schools that will receive ESA funds are not required to follow the cubiculuna guidelines required 

22 	in public schools as the State accepts as "equivalent" curricula which includes religious doctrine. 

23 	There are no prohibitions on how private religious schools may use ESA program funds; SB 302 

24 	states "nothing in the provisions of [this Act] shall be deemed to limit the independence or 
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autonomy of a participating entity." S13 302 § 14, Pis.' Compl. I 27. Once parents use their 

participating students' ESA funds to pay for an approved educational expense, such as tuition or 

textbooks, there is no prohibition on how participating entities may use those funds—so long as 

the participating entity provides the educational product or service for which it was paid, Pls.' 

Con-ipl. ¶ 27, 38, 80; see also S13 302 § 1 1(5)(b), Private religious schools may comingle, and, 

consequently, spend ESA funds on religious activities entirely unrelated to students' education, 

Comp1191 27, 38, 84. Private religious schools that receive ESA funds will not be required to 

meet the same educational standards as public schools and are not subject to the same oversight 

by the State. 

C. 	Plaintiffs Factual Allegations for Which They Do Not Have Standing to 
Assert 

The above-stated facts are those allegations from the Complaint which the Court has 

determined Plaintiffs' have standing to assert in making out causes of action challenging the 

constitutionality of the ESA program. Plaintiffs have alleged additional facts of which they have 

no personal involvement and interest, and are conjectural at this point in time at best. 

Consequently, these allegations do not establish actual controversies involving the Plaintiffs, and 

involve allegations, which, if proved true, should be brought by individuals who have actually 

suffered the alleged injuries. This Court finds Plaintiffs do not have standing to challenge the 

ESA program's constitutionality on these facts. Specifically, Plaintiffs allege private schools 

receiving ESA funds will illegally discriminate in both admissions and hiring on the basis of 

religion and other circumstances and the State has no rule, regulation, or procedure in place to 

prevent such discrimination by private religious schools participating in the ESA program. 

Plaintiffs further assert some religious private schools will require students and/or their parents 

to sign statements of faith and comply with religious codes of conduct and will exclude students 
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and/or charge more for tuition based on the students' faith, or even the faith of their parents. 

Plaintiffs further allege private schools receiving ESA funds will not be required to comply with 

Nevada's Public Accommodations Law, 2  See NRS § 651 et seq. 

In addition, Plaintiffs contend, because there is no limit on how many students may 

participate in the ESA program and on the total amount of public funds that can be diverted from 

public to private schools, the ESA program will irreparably harm the public schools by diverting 

funds from them and bolstering a system of competing private and religious schools. Plaintiffs 

	

8 	contend there will be a drastic curtailment of funding to the public schools that is greater than the 

	

9 	otherwise-occurring year-to-year variation in State funding, Plaintiffs' argue the loss of funding 

	

10 	to the public school system as a result of the ESA program will negatively impact public school 

	

11 	education, opportunities, and services, including the forced lay off of teachers at public schools. 

	

12 	Plaintiffs predict the students who remain in the public schools will be disproportionally students 

	

13 	of lower income, students with disabilities, and students who speak English as a second 

	

14 	language, all of whom are more expensive to educate than the average pupil. 

	

15 	IV. 	Procedural History of Lawsuit 

	

16 	On August 27, 2015, Plaintiffs filed their Complaint against the State of Nevada 

	

17 	requesting injunctive relief and declaratory relief. On September 17, 2015, Aimee Hairy, Aurora 

	

18 	Espinoza, Elizabeth Robbins, Lara Allen, and Jeffery and Irina Smith ("Parent-Intervenors") 

	

19 	filed a Motion to Intervene as Defendants, which this Court granted. On October 19, 2015, the 

20 

	

21 	2  Parent-Intervenors dispute Plaintiffs' contention Nevada's Public Accommodation Law will not apply to religion 
affiliated schools in the ESA program, arguing in Nevada, lalny nursery, private school or university or other place 
of education" is considered a "[One of public accommodation," NRS 651,050(3)(k). Additionally, Nevada law 
states "[all/ persons are entitled to the full and equal enjoyment of the goods, services, facilities, privileges, 
advantages and accommodations of any place of public accommodation, without discrimination or segregation on 

	

23 	the ground of race, color, religion, national origin, disability, sexual orientation, sex, gender identity or expression." 
NRS 651.070. Nevada law also lays out the penalties, both civil and criminal, for violating the right to equal 

24 enjoyment of places of public accommodation. Because this Court finds Plaintiffs do not have standing to challenge 
the ESA program on these specific applied factual allegations, the Court dues not reach the scope of the Public 
Accommodation Law under the ESA statute in any of the conjectural situations Plaintiffs suggest. 

22 
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State of Nevada filed a Motion to Dismiss for Lack of Jurisdiction and Failure to State a Claim. 

On October 26, 2015, Parent-Intervenors filed a joinder to Defendants' Motion to Dismiss. 

Plaintiffs filed their Opposition to Defendants' Motion to Dismiss on November 10, 2015. 

Defendant and Parent-Intervenors' Replies followed on December 3, 2015. 

During the course of this litigation concerning Defendants' Motion to Dismiss, numerous 

amid i curiae briefs were received in support of both sides, including the Foundation for 

Excellence in Education, 3  the Friedman Foundation for Educational Choice, Ine., 4  and the 

Nevada State Education Association and the National Education Association. 5  Shortly after 

9 	filing of Defendants' Motion to Dismiss, the State of Nevada also filed a Motion for an 

10 	Expedited Decision Argument and Decision, requesting a hearing on the Motion to Dismiss for 

11 	November 25, 2015. This Court set oral argument for the day requested, but later received a 

12 	request from Plaintiffs' Counsel (and later a Stipulation from all parties) to continue the hearing 

13 	for approximately a month, or until December 10, 2015, This Court heard oral argument on 

14 	Defendants' Motion to Dismiss on December 10, 2015. 

15 	In the interim of the briefing for the Motion to Dismiss, Plaintiffs filed a Motion for 

16 	Preliminary Injunction, seeking to enjoin disbursement of the ESA funds, as well as a Motion for 

17 	Expedited Discovery in support of the Motion for Preliminary Injunction. The State filed an ex 

18 parte Motion to Extend Time to Respond to Plaintiffs' Motion for Preliminary Injunction and 

19 	Motion for Expedited Discovery. Discovery Commissioner Bonnie Bulla ultimately held a 

2 	hearing regarding Plaintiffs' Motion for Expedited Discovery on December 18, 2015 and made 

21 	various discovery rulings surrounding the Motion for Preliminary Injunction, which she 

22 	recommended this Court adopt. Both the State of Nevada and Parent-Intervenors filed their 

23 

24 3  Filed on October 26, 2015 in support of Defendants' Motion to Dismiss. 
4  Filed on October 26, 2015 in support of Defendants' Motion to Dismiss. 
5  Filed on December 22, 2015, in support of Plaintiffs' Opposition to Defendants' Motion to Dismiss. 
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Oppositions to Plaintiffs' Motion for Preliminary Injunction on December 31, 2016. 

Plaintiffs partially objected to Commissioner 13ulla's Report and Recommendations on 

January 12, 2016, seeking additional interrogatories and other discovery against the Parent-

Intervenors and third-parties, and challenging Commissioner Bulla's denial of all but one of 

Plaintiffs' Requests for Production. Both the State of Nevada and Parent-Intervenors opposed 

Plaintiffs' additional discovery requests. 

These discover),  disputes led this Court to set a status check for February 11, 2016. At 

that hearing, the Court ordered the parties to submit an outline of factual and discovery issues 

regarding the status of the case in light of the First Judicial District Court decision granting a 

10 	preliminary injunction in a separate lawsuit challenging the constitutionally of the ESA statute. °  

11 	After review of the supplemental briefings, the parties returned for a status check hearing on 

12 	March 2, 2016, where the Court attempted to flush out the remaining issues necessary to make a 

13 	final decision as to Plaintiffs' causes of action. After concluding the parties could not reach an 

14 	agreement on the essential facts of the ease to allow a final decision, this Court ordered the 

15 	parties to provide proposed statements of facts for it to consider adopting for either an order on 

16 	Defendant's Motion to Dismiss or Plaintiffs' Motion for Preliminary Injunction. The Court also 

17 	requested additional briefing as to any jurisdiction issues concerning Plaintiffs' Motion for 

18 	Preliminary Injunction in view of the First Judicial District Court's preliminary injunction. Final 

19 	briefings from the parties were filed by March 18, 2016, at which time this Court took the matter 

20 	under advisement. 

21 

6  The First Judicial District Court granted the injunction finding the Plaintiffs were likely to prevail in establishing 
the ESA statute as unconstitutional under Article XI, section 6 of the Nevada Constitution. The Court found Article 
XI, section 6 requires the Legislature to appropriate funds which must only be used for the operation of the public 
schools, but the ESA program would divert "some amount of general funds appropriated to fund..,the public 
schools . . . to fund" the ESA program, including private school tuition and other uses. Plaintiffs in their instant 
complaint made no claim under Article XI, section 6, This Court invited Plaintiffs to amend their complaint to 
include such a claim. Plaintiffs did not amend their complaint and this Court makes no findings as to the 
constitutionality of the ESA program under Article XI, section 6. 

22 

23 

24 
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Plaintiffs Ruby Duncan, Rabbi Mel Hecht, Howard Watts III, and Leora Olivas all reside 

in Southern Nevada and pay taxes in Nevada. Plaintiff Adam Berger is also a resident and 

taxpayer in Southern Nevada as well as a special-education teacher at a public, school and the 

parent of a public-school student, Pls.' Comp!. 11 12. Plaintiffs assert they have standing to 

challenge SB 302 because they object to the use of their tax dollars being disbursed through the 

BSA program to private schools, including religious ones, to pay for the enrollment of students 

in those academic facilities. Compl. 'D 8-42, The Nevada Supreme Court has yet to rule whether 

taxpayer standing is available in Nevada. See Pojunis v. Denis, 2014 WL 7188221, at *1 (Nev. 
10 

Dec. 16, 2014) (unpublished opinion finding plaintiff lacked standing "even assuming that 
11 

taxpayer standing is available in Nevada"), Plaintiff Berger also contends he has standing 
12 

because the ESA program "would divert massive sums from the State's Distributive School 
13 

Account, depriving school districts of a key source of funding, and thereby depleting the 
14 

resources at the school that Plaintiff Berger' s son attends and the one where he teaches," 
15 

Defendant State of Nevada, joined by Parent/Interveners, challenges the Court's 
16 

jurisdiction to hear the instant matter, contending Plaintiffs lack standing to bring this action. 
17 

Defendants argue Nevada law does not recognize taxpayer standing, citing primarily Doe v. 
18 

Bryan, 102 Nev. 523, 525, 728 P.2d 443, 444 (1986) and Blanding V. City of Las Vegas, 52 Nev. 
19 

52, 280 P. 644, 650 (1929); cf Citizens for Cold Springs v. City of Reno, 125 Nev. 625, 630, 218 
20 

P3d 847, 850 (2009) (finding statutory standing). Additionally, Defendants argue in eases 
21 

where plaintiffs seek declaratory relief or raise constitutional issues, the Nevada Supreme Court 
22 

requires them "to meet increased jurisdictional standing requirements." Stocktneler V. Nevada 
23 

Dep't of Corr. Psych, Review Panel, 122 Nev. 385, 393, 135 P.31 220, 225-26 (2006), 
24 
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In Stocloneier, the Nevada Supreme Court stated it has a "long history of requiring an 

2 actual justiciable controversy as a predicate to judicial relief." 122 Nev. at 393, 135 P.3d at 225. 

The high court explained further that in matters such as the instant case, where plaintiffs seek a 

statute to be declared unconstitutional, it has "required plaintiffs to meet increased jurisdictional 

standing requirements." Id, at 393, 135 P.3d at 225-26. Presumably, in making these statements, 

6 the Nevada Supreme Court was referencing the federal judiciary's "case or controversy" 

requirement for standing. Id. at 392, 135 P.3d at 225. Under this standard, "the federal judiciary 

cannot declare the rights of individuals or 'determine the constitutionality of legislative or 

executive acts' without an 'actual controversy' between the parties." Id. at 392-93, 135 P3d at 

	

10 	225 (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). However, the 

	

11 	Nevada Supreme Court specifically rejected that state's courts are bound by the federal "case or 

	

12 	controversy" requirements, noting standing is "'a self-imposed rule of restraint.'" Id. at 393, 135 

	

13 	P3d at 225. The high court approved language allowing state courts to implement standing 

	

14 	requirements in "'favor of just and expeditious determination on the ultimate merits." Id. 

	

15 	(quoting 59 Am.Jur.2d Parties § 36, at 441-42 (2002)). The Nevada Supreme Court ultimately 

	

16 	found the plaintiff had standing to bring an action seeking declaratory and injunctive relief 

	

17 	concerning the "open meetings" law because the statute specifically provided for any person 

	

18 	deprived a right under the statute to bring an action. Id. at 394-95, 135 P.3d at 226-27. 

	

19 	In Doe v. Bryan, the Nevada Supreme Court referenced the federal standing requirement 

	

20 	of an actual controversy and again noted our State's "long history of requiring an actual 

	

21 	justiciable controversy as a predicate to judicial relief" 102 Nev. 523, 525,728 P.2d 443, 444 

	

22 	(1986). Moreover, the high Court stated "litigated matters must present an existing controversy, 

	

23 	not merely the prospect of a future problem." Id. To define a justiciable controversy, the Nevada 

	

24 	Supreme Court in Doe v. Bryan relied on Kress v. Corey, quoting: "(1) there must exist a 

ERIC JOHNSON 
DISTRICT JUDGE 
DEPARTMENT XX 12 



10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

justiciable controversy; that is to say, a controversy in which a claim of right is asserted against 

one who. has an interest in contesting it; (2) the controversy must be between persons whose 

interests are adverse; (3) the party seeking declaratory relief must have a legal interest in the 

controversy, that is to say, a legally protectable interest; and (4) the issue involved in the 

controversy must be ripe for judicial determination." Id, (quoting Kress v. Corey, 65 Nev, 1, 26, 

189 P.2d 352, 364 (1948)). The Nevada Supreme Court also noted a party could not bring an 

action when the damage is merely apprehended or feared. Id. (citing Kress, 65 Nev. at 28-29, 

189 P.2d at 365). 

in saying it generally requires an "actual justiciable controversy" for standing in 

particular in cases with a constitutional law dimension, the Nevada Supreme Court has indicated 

it generally looks to requirements of injury, causation, and redressability. See Luton v, Defenders 

of Wildlife, 504 U.S. at 560-61. In Luton v, Defenders of Wildlife the United States Supreme 

Court stated it has generally refrained from finding standing to challenge the constitutionality of 

legislation without an "actual controversy" between the parties. Id. The Court has generally 

refrained from finding standing to determine the constitutionality of legislation without an 

"actual controversy" between the parties. In Blanding, which both parties cite in support of their 

positions, the Nevada Supreme Court declined to find standing for taxpayers to maintain a suit to 

enjoin the municipality from closing a public road. 52 Nev. 52, 280 P. at 651. There, the 

plaintiffs alleged they would be harmed in various ways by the diversion of traffic the closure 

would cause. The high Court found a plaintiff did not have standing to challenge a 

municipality's act "where he has not sustained or is not threatened with any injury peculiar to 

himself as distinguished from the public generally," Id, at 651. Further, it concluded that to 

"'entitle a property owner to injunctive relief against the vacation of a street or highway he must 

show that he will suffer a special or peculiar injury, and not merely such inconvenience as is cast 
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3 

upon all other persons of that neighborhood.'" Id at 651 (quoting 13 R. C. L. at 75-76). 

In discussing plaintiffs' assertion of taxpayer standing, the Nevada Supreme Court in 

Blanding quoted 28 Cyc, pp. 1736, 1737, which provided a resident or taxpayer may sue to 

4 	enjoin an unauthorized or illegal act of a municipality if the plaintiff has sustained a special 

5 	injury different from that of the public. Id. at 650. Additionally, the Court quoted with approval: 

And where it (the act of the municipality) is prejudicial to the rights of taxpayers, 
as such, as involving the levy of tax, creation of a municipal debt, or 

7 

	

	appropriation or expenditure of public funds, or in any way tending to increase 
the burden of taxation, the great weight of authority is that if such action be illegal 

	

8 	or unauthorized, taxpayers may sue to restrain it, without showing any special 
injury different from that sustained by other taxpayers, 

9 

	

10 	The high court found plaintiffs in their complaint failed to allege anything sufficient to 

	

11 	suggest the municipality misused its power in vacating the street, engaged in fraud or abused its 

	

12 	discretionary powers. Consequently, the Nevada Supreme Court held plaintiffs lacked standing 

	

13 	as "the appellants are not specially injured in regard to their special vocations as alleged, and it 

	

14 	does not otherwise appear that the act of the municipality vacating the present street and 

	

15 	establishing the proposed street is unlawful or beyond its chartered powers." Id. 

	

16 	The Nevada Supreme Court has rarely allowed parties to pursue litigation on behalf of 

	

17 	the public's interest as taxpayers and to preserve public funds. In State Bar of Nev. v. List, 97 

	

18 	Nev. 367, 368, 632 P.2d 341, 342 (1981), the high Court held a private citizen could seek a writ 

	

19 	of mandamus to compel a public officer to perform an act in view of statutory language 

	

20 	authorizing the writ where "the law especially enjoins as a duty resulting from an office." NRS 

	

21 	34.160. The Court found "[m]andamus will therefore lie to compel the [public officer] to 

	

22 	perform [a] duty at the suit of any citizen instituted to enforce compliance with the law." Id 

	

23 	Likewise, in Citizens for Cold Springs v. City of Reno, the Court found standing existed for 

	

24 	citizens to challenge a land annexation under NRS 268.668. 125 Nev. at 629-32, 218 P.3d 849- 
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52. There, like in Stockneier, the Nevada Supreme Court noted the statute provided that "any 

person claiming to be adversely affected" by an annexation can challenge it, Id. 

In City of Las Vegas v. Cragin Indus. Inc., 86 Nev. 933, 935-37, 939-40, 478 P.2d 585, 

4  587-88, 589 (1970), the Nevada Supreme Court found standing for taxpayers to challenge the 

placement of above-ground power lines within their municipal taxing district. The high court 

declined to consider defendant's position that plaintiffs had to show special irreparable injury 

different in kind from that sustained by the general public to maintain an action challenging a 

particular use of a public street, Instead, the Supreme Court found the municipality's own 

ordinance required underground circuits, and, consequently, the power company and the city had 

10 	entered into an agreement authorizing them to jointly violate the ordinance, The Nevada 

11 	Supreme Court concluded this agreement was null, void, and against public policy. Under these 

12 	facts, it found the ordinance was clear as to its limitations and could be changed only by a new 

13 	enactment. The high court held any citizen of the municipality would have had standing to seek 

14 	"injunctive relief, inasmuch as the relief sought is the abatement of unauthorized conduct, It was 

15 	the only just, speedy and effective remedy available to the respondent." 86 Nev. at 939-40, 478 

16 	P.2d at 589, 

17 	What Blanding and these cases suggest is to meet the standing requirement, a plaintiff 

18 	generally must present an actual case or controversy to the court demonstrating a sustained or 

19 	threatened injury peculiar to himself as distinguished from the public generally. Only in rare 

20 	tames, such as when a taxpayer has a particularly close interest in a matter involving illegal 

21 	conduct of a municipality, or when a statute specifically creates standing, has the Nevada 

22 	Supreme Court granted standing for a party to maintain an action as a taxpayer or citizen. 

23 	Additionally, in discussing standing due to the illegal conduct of a municipality, the high court 

24 	also indicated allowing standing was appropriate even if the plaintiff did not suffer a particular 
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injury because there was no one else who could present an actual case or controversy. See City 

of Las Vegas v. Cragin Indus. ,, Inc., 86 Nev. 933, 935-37, 939-40, 478 P.2d 585, 587-88, 589 

(1970). 

Defendant contends the decisions where the Nevada Supreme Court has allowed taxpayer 

standing to challenge illegal conduct of municipalities are limited to municipalities. Defendant 

argues allowing taxpayer standing in such instances may be appropriate because of the close 

interest a taxpayer has to the expenditure of funds where he or she lives. Defendant suggests the 

holdings of Doe and Stocktneier indicate such standing is not appropriate when considering a 

9 	challenge at the state level to a legislative statute and its constitutionality. Defendant asserts the 

10 	close interest that may exist between a taxpayer and the municipality does not exist when 

11 	considering the taxpayer's status on the state level. This Court is not persuaded the principles 

12 	which allow taxpayers to bring an action against a municipality never have any application at the 

13 	state level. While the immediate impact of a city's illegal decision may justify a taxpayer 

14 	bringing suit in certain circumstances, the immediate impact of a Legislature's alleged illegal 

15 	action in certain circumstances may also justify taxpayer standing. With some municipalities 

16 	involving hundreds of thousands of residents, limiting taxpayer standing to illegal actions of 

17 	municipalities and not to those of the State Legislature cannot be justified or distinguished. 

18 	The question to this Court then is whether Plaintiffs, in challenging the State's transfer of 

19 	public funds into parents' ESAs under Article XI, sections 2 and 110, have a sufficiently close 

20 	interest in a matter possibly involving illegal conduct of the Nevada Legislature, and whether 

21 	there is anyone else better suited than Plaintiffs who could demonstrate an actual case and 

22 	controversy through injury peculiar to themselves to challenge the ESA program. This approach 

23 	allows the Court to permit taxpayer standing in "'favor of a just and expeditious determination 

24 	on the ultimate merits'" in very limited instances where the taxpayer has a close interest in the 
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alleged illegal conduct of the governmental body. See Stockrneier, 122 Nev, at 393, 135 P.3d at 

225. However, in those instances where a plaintiff has a sufficiently close interest, but lacks a 

particular injury presenting a case or controversy, standing will be denied if another individual 

could suffer actual injury from the complained-of illegal conduct and bring an action, Limiting 

standing in such instances to those who can present an actual case and controversy challenging 

the illegal State conduct prevents the courts from being involved in entering advisory opinions 

and ensures the consideration of the legal issues under real life application of the State action, 

rather than in the context of hypotheticals. 

In answering the question of whether Plaintiffs have a sufficient close interest as 

10 	taxpayers to the challenged illegal State action in the instant case, this Court notes federal courts 

11 	have accepted, in limited circumstances, a plaintiff's status as a taxpayer to find standing to 

12 	enjoin unlawful appropriations. Flast v, Cohen, 392 U.S. 83 (1968). In its decision in Flast, the 

13 	United States Supreme Court held, to have standing, a taxpayer must first demonstrate a "logical 

14 	link between his taxpayer status "and the type of legislative enactment attacked," and then "a 

15 	nexus" between such taxpayer status and "the precise nature of the constitutional infringement 

16 	alleged." 392 U.S., at 102, 88 S.Ct. 1942, In considering these two requirements together, the 

17 	United States Supreme Court in Flast explained "individuals suffer a particular injury for 

18 	standing purposes when, in violation of the Establishnaent Clause and by means of 'the taxing 

19 	and spending power,' their property is transferred through the Government's Treasury to a 

20 	sectarian entity." 392 U.S., at 105-106. "Such an injury," the Court found, is unlike "generalized 

21 	grievances about the conduct of government" and so is "appropriate for judicial redress." Id,, at 

22 	106. "The taxpayer's allegation in such cases would be that his tax money is being extracted and 

23 	spent in violation of specific constitutional protections against such abuses of legislative power." 

24 	Id, 
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This Court finds Plaintiffs have standing as taxpayers to facially challenge the ESA 

statute as violating Article XI, Section 10's prohibition on the use of public funds for sectarian 

purposes. Similar to what was presented in Feast, if Plaintiffs are correct in their assertions the 

ESA statute is unconstitutional, then they would suffer an injury by the transfer of their property 

through the State treasury to sectarian entities. Plaintiffs cannot demonstrate any peculiar injury 

to themselves from that suffered by any other taxpayer. However, at this time, no other taxpayer 

or potential claimant is in a better position than Plaintiffs to assert a case or controversy. 

Consequently, unless Plaintiffs are allowed to bring the facial challenge to the ESA statute, no 

one will be in a position to bring a challenge other than State executives charged with carrying 

out the program. Since the State executives are proponents of the ESA program, finding only the 

executives are in a position to bring an action would effectively mean no action would be 

brought. 

The Court also finds the Plaintiffs have standing as taxpayers to facially challenge the 

ESA statute as violating Article XI, section 2's provisions concerning the Legislature's 

responsibility to provide a uniform system of public schools. In looking at federal precedent, the 

United States Supreme Court has never found taxpayer standing except in considering challenges 

under the Establishment Clause. See Arizona Christian School Tuition Organization v. Winn, 563 

U.S. 125, 139 (2011)(declining to lower the taxpayer standing bar in any other constitutional 

challenge apart from the Establishment Clause). However, providing education to Nevada 

citizens is a paramount responsibility of the Legislature. Nevada's Constitution requires the 

Legislature to budget and fund education before making any other appropriations, Nev. Const. 

Art XI, § 6, If Plaintiffs are correct in their assertion the ESA program exceeds the constitutional 

scope of section 2's required uniform public school system, then they would suffer an injury by 

the transfer of their property out of the uniform school system in "violation of specific 
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constitutional protections against such abuses of legislative power." Cf Flast v. Cohen, 392 U.S. 

at 106. Likewise, no other taxpayer or potential claimant is in a better position to assert a case or 

controversy, and thus, Plaintiffs should be allowed to bring the facial challenge to the statute, 

This Court emphasizes that it finds the Plaintiffs as taxpayers only have standing to bring 

facial challenges to the ESA statute, Plaintiffs allege many of the schools that will receive 

disbursements from parents through their ESA accounts may engage in various forms of 

discrimination in hiring of staff and admitting of students. Likewise, Plaintiffs make assertions 

as to potential consequences to some schools from the possible loss of certain funding due to 

ESA accounts. Plaintiffs do not have standing to assert these potential specific applied injuries 

10 	as challenges to the ESA program as they have not personally suffered any harm. There may be 

11 	individuals who could assert the challenges on a specific case basis should injury actually occur. 

12 	This will allow the Court to avoid providing advisory opinions and to consider such challenges 

13 	under real life circumstances and better understand the nature and impact of the challenged 

14 	conduct. Additionally, as most of these challenges would be unique to individual schools, the 

15 	remedy for any particular challenged conduct would be against the school and its participation in 

16 	the ESA program, and not the striking of the ESA program in its entirety, 

17 
VI. 	ESA Program Does Not Violate Article XI., Section 2's Uniform Public School 

18 
	

System Provision 

19 	Generally, for a complaint to "survive dismissal, a complaint must contain some set of 

20 	facts, which, if true, would entitle [the plaintiff] to relief' in re "'mere° Derivative Litig., 127 

21 	Nev. Adv. Op. 17, 252 P.3d 681, 692 (2011) (quotation marks omitted). This Court is mindful 

22 	legislative acts are entitled to a "strong presumption" that "they are constitutional." Sheriff 

23 	Washoe Cnty. v. Smith, 91 Nev. 729, 731, 542 P.2d 440, 442 (1975). "'Statutes are presumed to 

24 	be valid, and the challenger bears the burden of showing that a statute is unconstitutional. In 
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order to meet that burden, the challenger must make a clear showing of invalidity,'" Tam v. 

Eighth Jud. Dist Ct., 131 Nev. Adv. Op, 80, 358 P.3d 234, 237-38 (2015) (quoting &hat- v. 

	

3 	Eighth Judicial Dist. Court, 122 Nev. 289, 292, 129 P.3d 682, 684 (2006)). "The Court will 

4 	construe statutes, 'if reasonably possible, so as to be in harmony with the constitution." Thomas 

5 v. Nevada Yellow Cab Corp,, 130 Nev. Adv. Op. 52, 327 P.3d 518, 521 (2014) (quoting State v. 

Glustnan, 98 Nev. 412, 419, 651 P.2d 639, 644 (1982)), Because this Court looks at the 

Complaint as a facial challenge to the ESA statute, Plaintiffs must "demonstrat[e] that there is no 

	

8 	set of circumstances under which the statute would be valid." Deja Vu Showgirls v. Nevada 

	

9 	Dep it of Tax., 130 Nev. Adv. Op. 73, 334 P.3d 392, 398 (2014). Under Nevada Revised 

	

10 	Statutes, section 0.020, "[i]f any provision of the Nevada Revised Statutes, or the application 

	

11 	thereof to any person, thing or circumstance is held invalid, such invalidity shall not affect the 

	

12 	provisions or application of NRS which can be given effect without the invalid provision or 

	

13 	application, and to this end the provisions of NRS are declared to be severable." Consequently, 

	

14 	if a law can be constitutionally applied, but is unconstitutional as to some of its provisions or 

	

15 	applications, the statute's lawful applications or provisions will be sustained if it appears the 

	

16 	Legislature would have enacted the constitutional aspects of statute independently of the 

	

17 	unconstitutional provisions or applications. See Binegar v, Eighth Judicial Dist. Court in and 

	

18 	For County of Clark, 112 Nev. 544, 551-552, 915 P.2d 889, 894 (1996). 

	

19 	This Court first considers Plaintiffs' claim that Article XI, section 2 limits the Legislature 

	

20 	in encouraging education in Nevada to the only means of a uniform public school system and 

	

21 	precludes it from adopting the ESA program, The Court looks at this issue first because if 

	

22 	section 2 does not preclude the Legislature from creating the ESA program, and the program 

	

23 	may be constitutionally established, then this Court can turn to the question whether the 

	

24 	Legislature may permit schools with religious affiliations to participate. If the Legislature can 
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create an ESA program as a suitable means under Article XI, sections 1 and 2, then, at a 

, non-religious schools and educational services can properly participate in the program 

and parents can set up ESA accounts and direct funds to such schools, home schooling or other 

education options, Consequently, the first issue is whether the Legislature may create the ESA 

program for anyone. 

Plaintiffs contend Article XI, section 2, by directing the Legislature "shall provide for a 

uniform system of common schools," prohibits the Nevada Legislature from providing for the 

education of Nevada school children by any other means. In this respect, Plaintiffs argue, that 

while Article XI, section 1 provides the Legislature shall encourage education "by all suitable 

10 	means," Article XI, section 2, and the subsequent sections of the article, define what are the 

11 	"suitable means." Consequently, Plaintiffs argue the specific directive of section 2 for a system 

12 	of uniform public schools limits the Legislature from adopting the ESA program. 

13 
	

The Nevada Constitution articulates in two separate sections the duties of the Assembly 

14 	in providing education opportunities in Nevada to school children. In Article XI, the framers set 

15 	out in the first section that [t]he legislature shall encourage by all suitable means the promotion 

16 	of intellectual, literary, scientific, mining, mechanical, agricultural, and moral improvements... ." 

17 	This language was used in the original constitution of 1864 and has remained unchanged through 

18 	the last 150 years. In section 2, the framers further provided "Mlle legislature shall provide for a 

19 	uniform system of common schools, by which a school shall be established and maintained in 

20 	each school district at least six months in every year, and any school district which shall allow 

21 	instruction of a sectarian character therein may be deprived of its proportion of the interest of the 

22 	public school fund during such neglect or infraction, and the Legislature may pass such laws as 

23 	will tend to secure a general attendance of the children in each school district upon said public 

24 	schools." Again, this language has remained unchanged since the enactment of the 1864 
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constitution. 

In determining whether Article XI, section 1, permits the Legislature to create the ESA 

program as part of its duty to "encourage by all suitable means" education, and whether that duty 

is subsequently limited by the command of Article XI, section 2 that the "legislature shall 

provide for a uniform system of common schools," this Court is mindful of the basic interpretive 

principal that the Nevada Constitution should be construed in its ordinary sense unless some 

apparent absurdity or unmistakable interest of its framers forbids such construction. State ex rel. 

Lewis v, Boron, 5 Nev. 399, 411 (1870). Consequently, where the language in the Nevada 

Constitution is plain and not ambiguous, it should be read in those plain and unambiguous terms. 

State ex rel. Surnmerfield v. Clarke, 21 Nev. 333, 31 P. 545, 546 (1982). These principles were 

recently reaffirmed by the Nevada Supreme Court in the context of interpreting Article II, 

section 9, explaining "we, like the United States Supreme Court, 'are guided by the principle that 

"[t]he Constitution was written to be understood by the voters; its words and phrases were used 

in their normal and ordinary as distinguished from technical meaning." Strickland v. Waymire, 

26 Nev. 230, 233, 235 P.3d 605, 608 (2010) (quoting District of Columbia v. Heller, 554 U.S. 

570, 577 (2008) (internal quotations omitted). Additionally, a constitutional provision should be 

construed to give meaning to its entirety. Generally, the Nevada Constitution should be read to 

give all provisions meaning and avoid any language being treated as superfluous. See Harris 

Associates v. Clark County School Dist., 119 Nev. 638, 642, 81 P.3d 532, 534 (2003). This 

principle requires this Court whenever possible to interpret different provisions of the 

constitution in harmony with each other. See Bowyer v, Taack, 107 Nev. 625, 627, 817 P.2d 

1176, 1178 (1991). Consequently, the Court must first consider whether the language of Article 

XI, section t, providing the "legislature shall encourage [education] by all suitable means," in 

the normal and ordinary sense of its terms permits the Legislature to create the ESA program to 
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allow parents financial resources to educate their children outside the uniform public school 

system. The Court then must determine if this interpretation is inconsistent with any other 

provision of the constitution and can be read in harmony with other provisions, giving meaning 

to all. 

By setting out in section 1, the Legislature shall encourage education by "all suitable 

means," with no specific reference to any other section, and then by setting out in a different 

section the Legislature's responsibility to create a uniform public school system, the framers 

indicated they intended to create two duties, a broad one to encourage education by "all suitable 

means," and a specific, but separate, one to create a uniform public school system. The framers' 

10 	use of two different sections to set out the Legislature's responsibilities without reference in 

11 	either section to the other plainly suggests the sections are separate and distinct. This distinction 

12 	cans the Legislature's duty "to encourage, by all suitable means, moral, intellectual, scientific, 

13 	and agricultural improvement" is to be carried out in addition to the provision for the common 

14 	school system. In considering similar language, the Indiana Supreme Court noted that while such 

15 	constitutional language creates a duty that is "'general and aspirational' and not well suited to 

16 	judicial enforceability, . . this by no means lessens the efficacy of the imperative." Meredith v. 

17 	Pence, 984 N.E,̀ .2d 1213, 1222 (2013) (quoting Bonner ex rd l Banner v. Daniels, 907 N.E.2d 

18 	516, 520 (Ind.2009)). In 1864, with less than 40,000 people living in our State comprised of 

19 	ver 110,000 square miles and with an economy based largely on mining, which historically was 

20 	a boom and bust industry, the framers of Nevada's constitution had no idea what the future 

21 	would hold in regard to population, land, economic and educational development. Because of 

22 	this reality in 1864, the drafters of the Nevada Constitution reasonably intended to provide the 

23 	Legislature broad powers going forward into the future to take whatever actions it believed 

24 	appropriate to encourage education and the improvement of a population to take on any potential 

ERIC JOHNSON 
DISTRICT JUDGE 

DEPARTMENT XX 23 



new opportunities. By including the phrase "by all suitable means" in defining the Legislature's 

responsibility to encourage education, the framers recognized the need for broad legislative 

discretion, and thus, left to the Nevada Legislature the sound discretion of determining the 

4 	"method and means of fulfilling this duty." Meredith v. Pence, 984 N.E.2d at 1222. 

This Court agrees with Plaintiffs that Article XI, section l's use of the phrase "all 

	

6 	suitable means" imposes limitations on the Legislature's authority. The Legislature must use 

	

7 	means suited for encouraging education, and as long as a means is suited for encouraging 

education, it is available for the Legislature to consider and use. However, the fact the phrase 

	

9 	implicitly grants broad authority to the Legislature in choosing the means to accomplish the goal 

	

10 	of encouraging education is in no way inconsistent with or overriding the other sections of 

	

11 	Article XL 

	

12 	Plaintiffs are correct "Mlle maxim ( expressio Unius Est Exclusio Alterius', the 

	

13 	expression of one thing is the exclusion of another, has been repeatedly confirmed in this State," 

	

14 	Galloway v. Truesdell, 83 Nev. 13, 26, 422 P.2d 237 (1967), and applied to interpreting the 

	

15 	Nevada constitution. See State v, Arrington, 18 Nev. 412, 4 P. 735, 737 (Nev. 1884). Plaintiffs 

	

16 	are also correct the drafters when saying the Legislature may "use all suitable means," did not 

	

17 	say the Legislature could use any means. However, the Court disagrees with Plaintiffs' position 

	

18 	when they argue the Legislature is limited to the suitable means specifically required in section 2 

	

19 	and the subsequent sections of Article XI. Such a reading would ignore the framers' specific use 

	

20 	of the word "all," granting the Legislature the authority to use "all suitable means," not just the 

	

21 	ones stated in the subsequent sections of the article. If the framers wanted to limit the broad 

	

22 	discretion they accorded the Legislature in Section 1, they could have easily and should have 

	

23 	clearly stated it Cf. Strickland v. Waymire, 126 Nev. 230, 235 P.3d 605, 611 (2010) (citing 3 

	

24 	Norman J. Singer & J.D. Shamble Singer, Sutherland Statutory Construction 58:3, at 114-15 
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(7th ed. 2008) (discussing in the context of subsequent amendments to the constitution that if the 

Legislature and voters in passing an amendment intended to eliminate another right, the 

legislators and voters would have made "a direct statement and express language to that effect."). 

Sections 1 and 2 are not inconsistent with each other. The Legislature's broad authority under 

section 1 is not inconsistent with its baseline obligation to provide a uniform public school 

system in section 2. The Legislature can provide for a uniform system of common schools, free 

from religious instruction and open to general attendance by all Nevada children, and still adopt 

other suitable means to encourage education. To read section 2 and the other sections of Article 

XI as Plaintiffs seek to do, would make section 1 superfluous, without any meaning or purpose. 

In this Court's view, in drafting the first section of Article XI to grant the Legislature authority to 

11 	use all suitable means to encourage education, the framers in 1864 actually intended to give the 

12 	Legislature that authority and did not intend the section to have no meaning. If the framers had 

13 	intended such an interpretation, they could have easily said the Legislature had the authority to 

14 	encourage education through the means included in Article XL They did not, and the ordinary 

15 	and normal reading of the language of the section clearly allows the Legislature to use any 

16 	means suitable for encouraging education, not just those outlined in the remaining sections of the 

17 	Article. 

18 
	

Bush v. Holmes, 919 So.2d 392 (Fla, 2006), which Plaintiffs cite, is the only State case 

19 	suggesting a uniform school clause in a State constitution limits the Legislature's authority to use 

20 	other means to promote education. In Bush, the Florida Supreme Court found a Florida 

21 	scholarship program violated section 1(a) of Article IX of the Florida constitution. Section 1(a) 

22 	of Florida's constitution provides in pertinent part it is "a paramount duty of the State to make 

23 	adequate provision for the education of all children residing within its borders. Adequate 

24 	provision shall be made by law for a uniform, efficient, safe, secure, and high quality system of 
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I 	free public schools . . ." Fla. Const. art. IX, § 1(a). The Court found the language making it a 

	

2 	"paramount duty of the State to make adequate provision for the education of all children 

	

3 	residing within its borders," as requiring the Legislature to provide education for Florida school 

children through "adequate provision." The Florida high Court then looked at the next sentence, 

which stated "[a]dequate provision shall be made by law for a uniform, efficient, safe, secure, 

and high quality system of free public schools," and concluded the sentence defined what the 

	

7 	drafters meant by "adequate provision." The Court found this represented a restriction on the 

	

8 	Legislature's authority to create a separate voucher program. 

	

9 	In the instant case, the Nevada Constitution sets out the authority of the Legislature in 

	

10 	two different sections with no reference to the other. This Court does not agree with the Florida 

	

11 	Court's in pan i materia interpretation of its constitution. However, assuming the Florida Court's 

	

12 	correct interpretation of its own State Constitution, the consistent use of the term "adequate 

	

13 	provision" that existed between the sentences of the Florida constitution section does not exist in 

	

14 	Article XI, sections 1 and 2 of our State's Constitution. This consistent use of terms between 

	

15 	sentences was the basis the Florida Court used to limit the Legislature authority to make 

	

16 	"adequate provision for education" to just "adequate provision for a uniform public school 

	

17 	system." Unlike the Florida constitution, Article XI, section 1 uses broad language granting the 

	

18 	Nevada Legislature the authority to encourage education by all suitable means, and section 2 

	

19 	makes no reference to suitable means or uses any other language suggesting a restriction of the 

	

20 	Legislature's authority under section I. 

	

21 	Plaintiffs' argue the ESA program runs afoul of section 2's uniformity and general 

	

22 	attendance requirements because it allows for the education of Nevada students through public 

	

23 	funding of private schools with divergent admissions criteria, curricula, educational programs, 

	

24 	academic-performance standards, teacher qualifications and training. These arguments are only 
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1 	valid if a uniform public school system is the only means the Legislature may use to encourage 

	

2 	education, However, as discussed above, section 1 directs the Legislature generally to encourage 

education in Nevada through all suitable means and this imperative is broader than and in 

4 addition to the responsibility under section 2 to provide for a uniform public school system. The 

Legislature may act under section 1 without reference to section 2. The ESA program does riot 

alter the existence or structure of Nevada's public school system. 

	

7 	The Plaintiffs contend the ESA program theoretically could divert to private schools all 

of Nevada's school children, and by consequence, all funding for the uniform public school 

	

9 	system. However, while theoretically almost all school children may be eligible for the ESA 

	

10 	program and a significant number may enroll in this option, this does not mean there is "no set of 

	

11 	circumstances under which the statute can be constitutionally applied." Deja Vu Showgirls v. 

	

12 	Nevada Dep't of Tax., 130 Nev, Adv. Op. 73, 334 P.3d at 398. This Court has no reason to 

	

13 	believe and Plaintiffs have not proffered any factual allegations to suggest all parents of Nevada 

	

14 	school children will enroll in the ESA program. Even assuming large numbers of parents do 

	

15 	enroll their children in the program, so long as there is a "uniform" public school system," open 

	

16 	to the "general attendance" of all, the Legislature has fulfilled the duty imposed by Article XI, 

	

17 	section 2, Plaintiffs assert a potential damage resulting from the application of the ESA program 

	

18 	which is, at best, "merely apprehended or feared." See Doe v. Bryan, 102 Nev. at 525, 728 P.2d 

	

19 	at 444 (citing Kress v. Corey, 65 Nev. 1, 28-29, 189 P2d 352, 365 (1948). As discussed above, 

	

20 	Plaintiffs lack standing to seek declarative relief for applied constitutional challenges. Plaintiffs 

	

21 	do not have standing to assert these potential injuries as they have not personally suffered the 

	

22 	harm and have no actual justiciable controversy. See Doe v. Bryan, 102 Nev. at 525, 728 P.2d at 

	

23 	444, Plaintiff Berger's position as school teacher and parent of a student at a public school and 

	

24 	his contention the ESA program will deprive school districts of funding, and deplete the 
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"resources at the school his son attends and the one where he teaches" is no less merely 

apprehended or feared than Plaintiffs' wholesale contention all school children may enroll in the 

ESA program. The applied effect of the ESA program is yet to be determined and can ultimately 

be considered based on the impact it actually makes. If the impact causes an identifiable injury, 

individuals affected by such damages will have standing to bring an action, The ESA program 

provides parents with funding they may use to choose different educational opportunities for 

their children and does not replace the public school system. The Legislature has continued to 

meet its constitutional obligation of providing for public schools which are open to all Nevada 

school children as required by Article XI, section 2, 

10 	Plaintiffs argue the ESA program violates fundamental constitutional precepts of equality 

11 	and fairness, and certain schools participating in the program will improperly discriminate in 

12 	admissions, enrollment, and hiring based on religion and other protected characteristics under the 

13 	United States and Nevada Constitutions and statutes. Cf 	NRS § 6 13.330; NRS § 651.070 

14 	(statutes prohibiting discrimination in employment and public accommodations, including 

15 	schools, on basis of religion, sexual orientation and gender identity). As this Court discussed 

16 	above in considering Plaintiffs' standing to bring this action, these contentions possibly may be 

17 	relevant as to whether the funds the State provides parents may be used for certain schools which 

18 	may act in violation of discrimination laws. However, these contentions are not determinative of 

19 	whether the State has the authority to create the ESA program. While this Court has found 

20 	Plaintiffs have standing to challenge the Legislature's authority to create the ESA program under 

21 	Article XI, sections 1 and 2, they do not have standing to challenge anticipated illegal 

22 	discrimination of some schools as they have not suffered such injury. Individuals who suffer 

23 	discrimination may challenge the inclusion of certain schools in the ESA program under the law. 

24 	Whether illegal discrimination occurs and a school may participate under the program can be 
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dealt with in the specific context of the facts of an actual controversy rather than in the 

2 	hypothetical. 

This Court concludes Plaintiffs have not alleged facts establishing their claim the 

4 	Legislature's creation of the ESA program violates the uniform school system provisions of 

5 	Article XI, section 2. Plaintiffs' claim is therefore dismissed. 

6 
VII. ESA Prov,ratn Does Not Violate Article XI, Section 10's Prohibition on Use of Publi  

lids for Sectarian Purposes 

This Court next turns to Plaintiffs' claim the ESA program violates Article XI, section 10 

9 	of the Nevada constitution which provides "[n]o public funds of any kind or character whatever, 

10 	State, County or Municipal, shall be used for sectarian purpose." Significantly, since this Court 

11 	has found the Legislature had the constitutional authority to create the ESA program generally, 

12 	Plaintiffs' constitutional challenge potentially affects only religious affiliated schools 

13 	participation in the program. If any schools because of their religious affiliation constitutionally 

14 	cannot participate in the program, they may be severed from participation and the ESA program 

15 	can continue with the participation of other schools or education options in view of the 

16 	Legislature's clear intent to provide Nevada parents with the broadest spectrum of educational 

17 	options. 

18 	In determining the meaning of section 10 and its proscriptions on State action, this Court, 

19 	as with the process of interpreting Article XI, sections 1 and 2, must first consider whether the 

20 1 language of Article XI, Section 10, providing "no public funds . shall be used for sectarian 

21 	purpose," in the normal and ordinary sense of its terms, permits the Legislature to create ESAs 

22 	which parents may use to educate their children through religion affiliated services. If the terms 

23 	of section 10 on their face are not clear, this Court must consider the intent and goals of the 

24 	Legislature and voters at the time of the section's adoption to construe it "'in line with what 
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reason and public policy would indicate the Legislature intended."" State ex rel. Harvey v, 

Second Judicial Dist, Court, 117 Nev. 754, 770, 32 P.3d 1263, 1274 (2001)(quoting McKay v. 

Bd, of Supervisors, 102 Nev. 644, 649, 730 P2d 438, 442 (1986) (quoting Robert E. v. Justice 

Court, 99 Nev, 443, 445, 664 P.2d 957, 959 (1983)). 

In its simplest terms, section 10 says the Legislature cannot use any public funds for a 

sectarian purpose, The Nevada Supreme Court in Slate v. Hallock, 16 Nev. 373, 387 (1882), 

considering the meaning of the section only two years after its adoption, concluded that 

"sectarian" as used in section 10: 

was used in the popular sense. A religious sect is a body or number of persons 
united in tenets, but constituting a distinct organization or party, by holding 
sentiments or doctrines different from those of other sects or people. In the sense 
intended in the constitution, every sect of that character is sectarian, and all 

11 
	

members thereof are sectarians, 

12 	Consequently, "sectarian purpose" as used in section 10 would generally include any purpose in 

13 	support of a specific religion or general groups holding similar religious tenets. The Nevada 

14 	Supreme Court in Hallock probably expressed it best by stating the section was intended that 

15 	public funds should not be used for the purpose of" building up of any sect," id. 

16 	The purpose Hallock defines for section 10, avoiding State action to build up a sect, 

17 	parallels largely the purpose of the federal Establishment Clause. In Everson v, Board of Educ. 

18 	of Ewing, 330 U.S. 1, 15-16 (1947), the United States Supreme Court stated the Establishment 

19 	Clause was intended to accomplish, as Thomas Jefferson described, a "wall of separation 

20 	between Church and State." The Court found the clause precluded State practices that "aid one 

21 	religion. . or prefer one religion over another," as well as practices that "aid all religions" and 

22 	consequently endorse the idea of religion over nonreligion. Everson, 330 U.S. at 15. The Court 

23 	has gone on to explain in a series of cases starting with Flast v. Cohen, 392 U.S. 83, (1968), that 

24 	the Establishment Clause prevents governments from spending public money "in aid of 
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religion." DaimlerChrysler Corp. v. Curio, 547 U.S. 332, 348 (2006)). The Court in Flast traced 

the history of the Establishment Clause in part to James Madison's contention that "government 

should not  "force a citizen to contribute three pence only of his property for the support of any 

one establishment." Arizona Christian School Tuition Organization v. Winn, 563 U.S. 125 

(2011) (quoting Flast, 392 U.S. at 103)(quoting 2 Writings of James Madison 183, 186 (G. Hunt 

ed.1901)). The Court identified Madison's view as a "specific evil" the Establishment Clause 

was intended to protect against. Id. 

Plaintiffs note the federal Establishment Clause uses language different from Article XI, 

section 10. Compare Nev. Const. art. XI, § 10 ("No public funds of any kind or character 

whatever, State, County or Municipal, shall be used for sectarian purpose.") with U.S. Const. 

amend. I ("Congress shall make no law respecting an establishment of religion"). They contend 

12 	that, on its face, Section 10 sets a higher bar than the Establishment Clause. 

This Court does not concur with Plaintiffs' logic in interpreting whether Nevada's 

14 	gislature and voters in approving section 10 sought to set a higher bar to the use of public 

15 	funds for aid of religions than the Establishment Clause. It is important to remember at the time 

16 	section 10 was amended, Nevada's constitution had few provisions limiting the State 

17 	government from passing any law respecting a particular religion. The Establishment Clause of 

18 	the First Amendment had not yet been applied to the states through the Due Process clause of the 

19 	Fourteenth Amendment. The First Amendment was not applied to the states until 1925 when the 

20 	United States Supreme Court applied the freedoms of speech and press to the states through the 

21 	Due Process Clause. Gitiow v. New York, 268 U.S. 652 (1925). The Establishment Clause was 

22 	not applied to the states until 1947. Everson v. Board of Education, 220 U.S. 1 (1947). Article I, 

23 	section 4 of the Nevada constitution provides for "[t]he free exercise and enjoyment of religious 

24 	profession and worship without discrimination or preference shall forever be allowed in this 
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State —," and Article XI, Sections 2 and 9 precluded sectarian education in public schools. 

Consequently, in 1879, before section 10 was ratified, few restrictions rested on the State 

Government in regard to legislation which might promote the establishment of religion. Because 

f this circumstance, when the Nevada Legislature and voters approved Section 10 in 1879, 

which provided Injo public funds of any kind or character whatever, State, County or 

Municipal, shall be used for sectarian purpose," it is not clear the Legislature intended something 

than the federal Establishment Clause which then precluded Congress from making any 

"law respecting an establishment of religion, or prohibiting the free exercise thereof," 

Defendants attack Section 10 as a "Blaine Amendment," which is a term used to denote a 

10 	series of State constitutional amendments from approximately 1875 to 1900 which limited 

11 	through various language State governments from providing funding to religious schools, 

12 	Defendants suggest these amendments, including Nevada's, were the result of anti-Catholic 

13 	bigotry arising at the time from the growth of parochial schools. However, as Justice William 

14 	Brennan explained in his dissent in Lemon v. Kurtzman, the inclusion of limitations in State 

15 	constitutions on public support of religious schools was an ongoing process beginning soon after 

16 	the formation of the federal government and its inclusion of the Establishment Clause in the Bill 

17 	of Rights. See Lemon v. Kurtzman, 403 US, 602, 645-50 (1971)(Brerman, J., dissenting). 7  

18 

19 	While undoubtedly dislike of another's religion as compared to one's own may encourage one to preclude public 
funds be given to a competing religion, it is this concern that no religion should be given governmental preference 
over another that led to the creation of the Establishment Clause in the first place and the subsequent state 
limitations on support of religions. In its history on the adoption of section 10, the Nevada Supreme Court in 
braflock identified the State's appropriation of funds to the Catholic affiliated orphanage as the only appropriation 

21 prior to the adoption of the section to an arguably sectarian organization. The Court looked at the legislative history 
surrounding the appropriation for guidance as to the scope of the section and what the Legislature and voters 
considered to be a sectarian purpose. Hallock, 16 Nev. at 381. In looking at the first request for the appropriation 
in 1866, the Court noted that in addition to the request for an appropriation in support of the Catholic affiliated 
orphanage, there was also a request for an appropriation for the support of an Episcopal affiliated orphanage. Both 

23 appropriation requests failed to pass. The Court considered the report of the Senate Ways and Means Committee in 
the 1866 session, which reported against the passage of the two appropriation requests at that time. The Committee 
reported the appropriations sought were intended to: 

enable them to train up children in the tenets or religious belief of the respective churches, without 

20 

22 

24 
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Section 10 does no more than preclude the Legislature from supporting specific religions 

2 or religion in general, the principle of which was enshrined in the Establishment Clause of the 

federal Bill of Rights. Nevada, as well as most other states over the course of United States 

history, separately acted in view of the void that existed in its own constitution to limit State 

support of religion. As the Nevada Supreme Court in Hallock explained: "People of nearly all 

6 	nationalities and many religious beliefs established our State. They met on common ground, and 

regard to the question of religious opinions of the relatives of such children, which is 
commendable zeal for the progress of those denominations, as the right training of the children is 
the best way to build up churches, But if the state contribute twenty thousand dollars towards 
building up and strengthening those churches, and making provision thus for future increase of 
Episcopal pastors and laymen and Catholic priests, nuns, and laymen, other denominations, such 
as Presbyterians, Methodists, Baptists, and Unitarians, will feel equally entitled to similar 
appropriations; and thus the revenues of the state might be absorbed to such an extent as to 
endanger its ability to pay its bonds, interest, and other obligations, for which its faith is already 
pledged, or which may be necessary for ordinary current expenses." 

Id. at 381. The Court noted the appropriation request for the Catholic affiliated charity was made in subsequent 
sessions prior to 1879, with the appropriation being approved in some sessions. Based on this history, the Court 
concluded that the voters in adopting section 10 sought to prevent the "use of public funds for the benefit of 
petitioner and kindred institutions." Id. at 381 The Court concluded that sectarian as used in section 10: 

was used in the popular sense. A religious sect is a body or number of persons united in tenets, but 
constituting a distinct organization or patsy, by holding sentiments or doctrines different from 
those of other sects or people. In the sense intended in the constitution, every sect of that character 
is sectarian, and all members thereof are sectarians. The framers of the constitution undoubtedly 
considered the Roman Catholic a sectarian church. (Const. Debates, 568 et seq.) The people 
understood it in the same sense when they ratified it. 

Id. at 386-87. While defendants may be correct that the impetuous for the section was concern with providing 
public support to Catholic parochial schools, the section does no more than preclude the Legislature from supporting 

18 a specific religion, which principle was enshrined in the Establishment Clause of the federal Bill of Rights and 
separately acted upon by states in view of the void that existed in their own constitutions to limit state support of 
religions. The section does not prohibit any one or religious order from practicing their beliefs and is consequently 
unlike the municipal law struck down in Church of the Lukurni Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 
(1993), which was clearly intended to proscribe a religion's particular rite. Neither the United States Supreme Court, 
nor any other court, has ever struck down a state constitutional provision which limits state support of sectarian 
interests and is neutral in its limitation, See Locke v. Davey, 540 U.S. 712 (2004). The history of section 10 as 

21  outlined by the Nevada Supreme Court in Hallock and its own terms, very different from the federally proposed 
Blaine Amendment and other state amendments focused on public support of sectarian schools and education, 
convinces this Court that section 10 is not unconstitutional under the First Amendment and is a proper exercise of 
Nevada citizens' right to limit support of specific religions or of religion generally. The issue is certainly not ripe at 
this point in view of the myriad of legislative histories, speeches and news articles all parties have provided for a 
determination on a motion to dismiss. This Court finds the best explanation of section 10 and the reasons for its 
adoption to be the one the Nevada Supreme Court in &Nock expressed: "People of nearly all nationalities and many 
religious beliefs established our state. They met on common ground, and in the most solemn manner agreed that no 
sect should be supported or built up by the use of public funds. It is a wise provision and must be upheld." Hallock, 
16 Nev. at 387. 

10 

11 

12 

13 

14 

15 

16 

17 

19 

20 

22 

23 

24 
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1 	in the most solemn manner agreed that no sect should be supported or built up by the use of 

	

2 	public funds, It is a wise provision and must be upheld." Hallock, 16 Nev. at 387. 

3 The question remains, however, what is the scope of Section 10 and was it intended to 

exceed the limitations of the Establishment Clause to make no law in support of a religion. The 

proposed "Blaine Amendment" to the United States Constitution sought to impose an 

Establishment Clause upon the states which at that time were under no such restrictions. The 

	

7 	language of the proposed amendment provided: "No State shall make any law respecting an 

	

8 	establishment of religion, or prohibiting the free exercise thereof; and no money raised by 

	

9 	taxation in any State for the support of public schools, or derived from any public fund therefor, 

	

10 	nor any public lands devoted thereto, shall ever be under the control of any religious sect; nor 

	

11 	shall any money so raised or lands so devoted be divided between religious sects or 

	

12 	denominations" See https://ballotpedia.org/Blaine_Amendment . Significantly, the proposed 

	

13 	amendment applied only to the states and did not impose any new limitations on the federal 

	

14 	government, If the drafters of the amendment had perceived the federal Establishment Clause as 

	

15 	permitting federal public expenditures in support of religious schools, they would have been 

	

16 	expected to have specifically precluded the federal government along with the states from 

	

17 	making such expenditures. Conversely, the inclusion of the additional language in the proposed 

	

18 	amendment arguably suggests the drafters were adding further limitations beyond the scope of 

	

19 	the Establishment Clause. However, in the context of the times, the drafters may have sought to 

	

20 	insure clarity rather than the creation of a higher bar beyond the Establishment Clause, 

	

21 	Education at the time the Blaine Amendment was proposed was a specific province of the states 

	

22 	and local governments, and such governments had a history of providing public support to 

	

23 	religious schools. Lemon v. Kurtzman, 403 US. at 645-50 (Brennan, .1,, dissenting). 

	

24 	Consequently, the inclusion of the specific language in the proposed amendment prohibiting 
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funding of religious schools does not necessarily suggest the drafters sought to make limitations 

beyond what was required in the Establishment Clause as opposed to clarifying the scope of the 

limitations of the Establishment Clause in the context and history of State educational systems. 

The plain terms of Section 10 also suggest it does not place greater limitations on the 

Legislature than the Establishment Clause, Section 10 prohibits the Legislature from using 

public funds for a "sectarian purpose." Unlike the proposed federal Blaine Amendment and 

many other State "no-aid" amendments enacted after it, which specifically precluded money 

from being appropriated to religious schools, section 10 simply precludes the Legislature from 

9 	having a sectarian purpose in the appropriation of any money. Consequently, in this Court's 

10 	view, the drafters contemplated the Legislature could make expenditures which might impact 

11 	upon a religion as long as the Legislature's purpose in making the appropriation was not to build 

12 	up any religion. Such an approach, if truly the intent of Nevada's drafters, would be a logical 

13 	one in view of the impracticality of an expansive prohibition of "any and all government 

14 	expenditures from which a religious or theological institution derives a benefit—for example, 

15 	fire and police protection, municipal water and sewage service, sidewalks and streets, and the 

16 	like. Certainly religious or theological institutions may derive relatively substantial benefits from 

17 	such municipal services. But the primary beneficiary is the public, both the public affiliated with 

18 	the religious or theological institution, and the general public." Meredith v. Pence, 984 N.E.2d 

19 	1213, 1227 (Ind. 2013). Other courts considering State provisions limiting public expenditures 

20 	for sectarian purposes have regularly concluded that the provisions do not preclude 

21 	appropriations for non-sectarian/secular purposes which have an incidental benefit to a, church 

22 	related institution. See, e.g., Embry v. 0 'Bannon, 798 N.E.2d 157 (Ind. 2003) (State Constitution 

23 	prohibited drawing money "from the treasury, for the benefit of any religious or theological 

24 	institution"; upholding dual-enrollment program providing public school corporations with 
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additional funds to provide secular educational services to parochial school students also 

enrolled in public school); State ex rel. Warren v. Nusbaum, 55 Wis,2d 316, 198 N,W,2d 650 

(Wis,1972) (State Constitution prohibited use of public funds "for the benefit of religious 

societies, or religious or theological seminaries"; court approved State contract with a church-

related university for dental education services as it did not have the primary effect of advancing 

religion); State ex rel. Warren v. Nusbaum, 64 Wis.2d 314, 219 N.W.2d 577 

(Wis.1974)(approving school boards contracting education services for exceptional needs 

children in religious schools as a secular purpose); Advisory Opinion re Constitutionality of 

P.A.1970, No. 100, 384 Mich, 82, 180 N.W.2d 265 (Mich. 1970)(approving teachers paid with 

10 	public funds teaching secular subjects in private schools as serving a public purpose). These 

11 	eases and their conclusions support the view Nevada's Article XI, section 10 with its limitation 

12 	on the use of public funds for sectarian purposes was not intended to preclude any expenditure 

13 	that has an incidental benefit to religion, where such is made for a primary secular purpose. The 

14 	drafters of the Nevada constitution and Section 10 seem to have allowed the Legislature 

15 	flexibility in its actions so long as its purpose in its actions is not to build up a religious sect, 

1 	This Court believes this history of Section 10 and its language supports the consideration 

17 	of the United States Supreme Court's interpretation of the Establishment Clause in considering 

18 	the scope of section 10. These decisions concerning the Establishment Clause focus for the most 

19 	part on the underlying purpose of the challenged State action, just as the language of Section 10 

20 	focuses on whether an expenditure of public funds is for a sectarian purpose. "The 

21 	Establishment Clause of the First Amendment, applied to the States through the Fourteenth 

22 	Amendment, prevents a State from enacting laws that have the 'purpose' or 'effect' of advancing 

23 	or inhibiting religion." Zelman v, Simmons-Harris, 536 U.S. 639, 648-49 (2002) (quoting 

24 	Agostini v. Felton, 521 U.S. 203, 222-223 (1997)), 
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The Supreme Court in Agostini v. Felton, 521 U.S. 203, 222-223, (1997), explain that in 

evaluating the constitutionality of a State action under the Establishment Clause, the question to 

be asked is "whether the government acted with the purpose of advancing or inhibiting religion 

di whether the aid has the 'effect' of advancing or inhibiting religion." Id. at 222-23 (citations 

omitted). This Court finds Plaintiffs have failed to allege any facts disputing the ESA program 

nacted for the valid secular purpose of providing financial assistance to parents to take 

advantage of educational options available to Nevada children. The legislative history for the 

statute demonstrates the Legislature considered the implementation of the ESA program 

important in view of what it perceived was the limited achievement of the public school system. 

10 	As in Zellrnan and Ago stini, the question is whether the ESA program has "the forbidden 'effect' 

11 	of advancing or inhibiting religion." Zelman v. Simmons-Harris, 536 U.S. at 648-49. 

12 	The United States Supreme Court's "decisions have drawn a consistent distinction 

13 	between government programs that provide aid directly to religious schools, and programs of 

14 	true private choice, in which government aid reaches religious schools only as a result of the 

15 	genuine and independent choices of private individuals." Id. at 649 (citations omitted). Where a 

16 	school aid program, such as the ESA program, is neutral with respect to religion, and provides 

17 	assistance available directly to a wide spectrum of citizens, or as in this case, essentially all 

18 	parents of Nevada school children, who, in turn, direct the financial assistance to religion 

19 	affiliated schools "wholly as a result of their own genuine and independent private choice, the 

20 	program is not readily subject to challenge under the Establishment Clause." Id. This Court 

21 	concludes the ESA program does not violate Article XI, section 10, as the State is not using 

22 	public funds for a sectarian purpose, but for a non-sectarian/secular one, of providing parents a 

23 	broad range of educational options for their children. The ESA program "permits government 

24 	aid to reach religious institutions only by way of the deliberate choices of numerous individual 
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1 	recipients. The incidental advancement of a religious mission, or the perceived endorsement of a 

	

2 	religious message, is reasonably attributable to the individual recipient, not to the government, 

whose role ends with the disbursement of benefits," Zelman, 536 U.S. at 652. 

	

4 	As provided under the provisions of the ESA statute, the. funds the State deposits in each 

	

5 	student's savings account are reserved for educational purposes, and not for any sectarian 

	

6 	purpose. The State has no influence or control over how any parent makes his or her genuine 

	

7 	and independent choice to spend his or her ESA funds. Consequently, the State cannot be 

	

8 	deemed to be using the funds for a sectarian purpose as the parents, and not the State, direct 

	

9 	through their own independent decision the funds to religious education schools. Parents, if they 

	

10 	choose to use the ESA program, must expend the ESA funds for secular education goods and 

	

11 	services, even if they choose to obtain these services from religion affiliated schools. As 

	

12 	discussed above, since the United States Supreme Court's 1993 decision in Mueller v. Allen, the 

	

13 	federal courts interpreting the Establishment Clause, which, like Article 11, Section 10, prohibits 

	

14 	government action for the purpose of supporting or building up of religion, have concluded 

	

15 	student assistance programs allowing participants to use their benefits at religious schools further 

	

16 	a secular, not sectarian purpose. See, e.g., Zelrnan v. Simmons-Harris, 536 U.S. at 648-49; 

	

17 	Zobrest v. Catalina Foothills School Dist., 509 U.S. 1 (1993); Witters v, Washington Dept. of 

	

18 	Servs, for Blind, 474 U.S, 481 (1986); Mueller v. Alkn, 463 U.S. 388 (1983). 

	

19 	This Court agrees the ESA program as provided in the statute does not restrict any public 

	

20 	funds for use at any religion affiliated school. The program provides funds through ESAs to 

	

21 	parents to pay for education choices the parents may choose for their children. Indeed, the 

	

22 	Legislature in creating the program provided a wide range of options to parents for use of ESA 

	

23 	funds. Consequently, under the plain terms of section 10, the Legislature is not using public 

	

24 	funds for a "sectarian purpose." Other courts considering their State constitutional provisions 
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1 	restricting the use of public funds to sectarian schools or for sectarian purposes have found such 

	

2 	provisions do not preclude the State from offering education financial aid to parents who, in turn, 

independently spend the aid with religious affiliated schools for education services, See, e.g., 

	

4 	Oliver v. Hofrneister, 2016 WL 61400 (Okla. Feb. 16, 2016); Niehaus v. Huppenthal, 310 P.3d 

	

5 	983, 988, (Ariz. Ct. App. 2013); Meredith v. Pence, 984 N.E.2d 1213, 1229 (iVld, 2013); 

	

6 	Simmons-Harris v. Goff 711 N.E.2d 203, 212 (Ohio 1999); Jackson v. Benson, 578 N.W.2d 602, 

	

7 	621 (Wis. 1998). 

	

8 	Plaintiffs contend the Nevada Supreme Court's decision in State v. HaHock precludes 

	

9 	public funds from being passed through the ESA program to religion affiliated schools. In 

	

10 	Ha/lock, the Nevada Supreme Court considered what was clearly a direct appropriation of public 

	

11 	funds to an orphanage that provided religious instruction and was affiliated with a specific 

	

12 	religion. The Court did not consider whether the State could provide money to the orphanage for 

	

13 	the purely secular costs of care and feeding of the orphans. The Court noted this argument was 

	

14 	made that the appropriation, if "paid, would not be used for sectarian purposes, but for the 

	

15 	physical necessities of the orphans." However, the Court specifically found the appropriation 

	

16 	was intended to be a "mere charity" and a "contribution only" to the orphanage. State v. Ha/lock, 

	

17 	16 Nev. at 388. Consequently, the Hallock Court was faced only with considering the 

	

18 	constitutionality of a direct appropriation to a religion affiliated orphanage. While it expressed 

	

19 	the intent of section 10 was "that public funds should not be used, directly or indirectly, for the 

	

20 	building up of any sect," the Court provided no guidance as to what would be considered 

	

21 	"indirect" support because it specifically found that it was dealing with a direct charitable 

	

22 	contribution. 8  

23 

24 8  Plaintiffs contend various Attorney General Opinions support their view of section 10's prohibition on public 
funds for sectarian purposes. The Court has reviewed these opinions, which are not binding on the Court. 
Defendants also have cited Attorney General Opinions which they contend support the use of public funds as 
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In contrast, in Murrow Indian Orphans Home v. Childers, 171 P.2ci 600, 603 (Okla. 

2 	1946), the State Board of Affairs, acting under legislative authority, made a contract with a 

	

3 	Baptist affiliated orphanage to care for certain orphan and dependent children. Plaintiffs 

	

4 	challenged this contract under the "no aid" clause of the Oklahoma Constitution, Article 11, § 5, 

which provides: "No public money or property shall ever be appropriated, applied, donated, or 

used, directly or indirectly, for the use, benefit, or support of any sect, church, denomination, or 

	

7 	system of religion, or for the use, benefit or support of any priest, minister or other religious 

	

8 	teacher or dignitary, or sectarian institution as such." Considering the issue the Nevada Supreme 

	

9 	Court left open in Hatiock whether the State could provide funds to a sectarian institution for a 

	

10 	secular purpose, in this instance the contracting of care of State wards, the Oklahoma Supreme 

	

11 	Court held the State, in making the contract, was "fulfilling a duty to needy children. The 

	

12 	institution can render a service that goes far toward the fulfillment of this duty, and for 

	

13 	compensation that is a matter of contract and public record. The matter of the wisdom of the 

14 
provided under the ESA program, In none of the cited opinions were the facts before the Attorney General similar 
to the circumstances before this Court and none of the Attorney General's opinions clearly support one side or the 
other. While in 65-276 Op. Nev. Atcy Gen. (Nov, 6, 1965), the Attorney General opined that school districts may 
receive federal funds and use the funds to assist both public and religious school students as required by federal law, 
he also stated the federal funds had to be kept separate from the state public school funds to avoid violating section 
10. As defendants note, the Attorney General subsequently reversed his opinion in Opinion No. 65-278 (Nov, 15, 
1965), and found children enrolled in parochial schools could enroll in in public school classes not offered in the 
parochial school. 74-158 Op. Nev. Att'y Gen. (Jan. 24, 1974). In 41-8-40 Op. Nev, Att'y Gen. (Feb, 11, 1941), the 
Attorney General was asked whether the state could provide funds to a sectarian hospital for the care of crippled 
children. The Attorney General concluded "[w]e do not believe that [section 10], strict as it seems, was intended to 
prevent necessary hospitalization in sectarian hospitals," However, in reaching his opinion, the attorney general goes 
on to emphasize "no sectarian instruction of any kind was imparted." In 63-67 Op. Nev. Att'y Gen. (Sept. 5, 1963), 
the Attorney General concluded the "holding of divine services at state [prison] institutions by the various 
preceptors of religious faiths, and where attendance is not compulsory, does not violate any constitutional 
prohibition, and that compliance . . does not contravene the prohibition of Article XI, Section 10, of the 
Constitution of Nevada." However, the Attorney General in reaching the conclusion considered the inmates' rights 
under Article 1, section 4, allowing Nevada citizens to freely exercise their religions. He did not consider the issue 
of whether the state could support such religious services as part of an expenditure for secular purposes. In 70-688 
Op, Nev, Att'y Gen. (June 16, 1970), the Attorney General did recognize that some courts had concluded that state 
"aid" to provide secular services to children in religious schools "accrues to the child and not to the religious order, 
and is so far removed from religious connotations that no problem is presented." However, while the Attorney 
General concluded the state could provide secular television programing to religious schools, the state was charging 
for the programing at the same rate it charged public schools and there was arguably no issue involving the use of 
public funds. Indeed, Article XI, section 10 is not even referenced in the opinion. Consequently, this Court has 
found the Attorney General Opinions referenced in the parties' filings to be of limited application in deciding the 
issue before it. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

ERIC JOHNSON 
DISTRICT JUDGE 
DEPARTMENT XX 40 



terms of these contracts is for the Legislature and the agency upon which it thrusts the 

2 performance of its commands, and so long as they involve the element of substantial return to the 

State and do not amount to a gift, donation, or appropriation to the institution having no 

relevancy to the affairs of the State, there is no constitutional provision offended." While there 

were a number of factual distinctions between the orphanage in Hallock and the one in Childer, 

	

6 	this Court finds the Oklahoma decision persuasive in defining the scope of Section 10's 

	

7 	limitations on the use of public funds for sectarian purposes. See also 41-B-40 Op. Nev. Ate),  

Gen. (Feb. 11, 1941) (State may contract and pay religion affiliated hospital for care of crippled 

children if religious indoctrination is not required of the patients). The Court concludes the 

	

10 	Nevada Supreme Court's decision in Hallock precluding a direct payment of public funds as a 

	

11 	charitable contribution to a religious affiliated orphanage does not preclude the Legislature from 

	

12 	providing funds to ESA accounts for the secular purpose of education, even if the funds are used 

	

13 	to contract the secular education through a religion affiliated school. 

	

14 	To the degree Article XI, Section 10, arguable precludes the State from making a direct 

	

15 	payment to a religion affiliated school, under the ESA program, the State deposits funds into an 

	

16 	account from which parents may draw to purchase services. While Plaintiffs argue the State's 

	

17 	contention that ESA accounts are individual ones of the parents is more form than substance, 

	

18 	with the State limiting the use of the accounts, continuing some oversight of the accounts and 

	

19 	maintaining a right to unused funds, the accounts as provided by statute are accounts under the 

	

20 	control of the parents who can use the funds to pay for a wide-range of education options. 

	

21 	Consequently, this Court finds the form the State has chosen to provide parents with financial 

	

22 	assistance, does not result in direct payments from the State to any preordained or particular 

	

23 	destination. 

	

24 	This Court accepts the funds parents may direct from ESA accounts to religion affiliated 
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schools will be comingled with other tuitions and other funds. These comingled funds will be 

used to provide education to children and may be used to provide religious instruction or 

services. The Plaintiffs assert, absent any requirement that participating schools segregate the 

public funds for secular education, the funds will be used to further religious activities that take 

place in these schools. Plaintiffs argue this use of cominglecl funds, in part in furtherance of 

religious activities, amounts to a direct use of public funds for a sectarian purpose. Again, this 

Court disagrees as "the principal actors and direct beneficiaries under the voucher program are 

neither the State nor program-eligible schools," but Nevada families with school-age children. 

9 See Meredith v. Pence, 984 N.E.2d at 1228. As the Indiana Supreme Court found when faced 

10 	with a similar argument, the "direct beneficiaries under the voucher program are the families of 

11 	eligible students and not the schools selected by the parents for their children to attend. The 

12 	voucher program does not directly fund religious activities because no funds may be dispersed to 

13 	any program-eligible school without the private, independent selection by the parents of a 

14 	program-eligible student. • . . Any benefit to program-eligible schools, religious or non- 

15 	religious, derives from the private, independent choice of the parents of program-eligible 

16 	students, not the decree of the State, and is thus ancillary and incidental to the benefit conferred 

17 	on these families." Id. at 1228-29 (Emphasis in original). 

18 	Plaintiffs emphasize the likelihood that large amounts of aid will be diverted from the 

19 	public schools to religion affiliated schools. However, the United States Supreme Court has 

20 	emphasized the amount of government aid channeled to religious institutions by individual aid 

21 	recipients is not relevant to the Establishment Clause inquiry, and this Court does not see it as 

22 	relevant to the Article IX, section 10 inquiry. Either the ESA program's likely potential to divert 

23 	public funds through parent choice to some religion-affiliated schools is constitutional or it is 

24 	not. The amount of funds diverted does not affect the inquiry or the outcome, Zeeman v. 
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Simmons-Harris, 536 U.S, 639, 648-49 (citing Mueller v. Allen, 474 U.S., at 490-491, (Powell, 

J., joined by Burger, C. J., and REHNQUIST, J,, concurring) (citing Mueller, supra, at 398— 

399,); 474 U.S., at 493, 106 S.Ct. 748 (O'CONNOR, J., concurring in part and concurring in 

judgment); id, at 490, (White, J., concurring)). This Court's decision rests not on whether few 

or many recipients chose to expend government aid at a religious school but, rather, on whether 

recipients generally were empowered to direct the aid to schools or institutions of their own 

choosing. id. 

The Plaintiffs contend the ESA program could theoretically divert to private schools all 

of Nevada's school children, and, by consequence, all funding for the uniform public school 

10 	system. However, that almost all school children may be eligible for the ESA program and a 

11 	significant number may enroll in this option does not mean there is "no set of circumstances 

12 	under which the statute can be constitutionally applied." Deja Vu Showgirls v. Nevada Dep 't of 

13 	Tax., 130 Nev. Adv. Op. 73, 334 P.3d at 398. As discussed before, this Court has no reason to 

14 	believe and Plaintiffs have not proffered any factual allegations to suggest all parents of Nevada 

15 	school children are going to enroll in the ESA program. As noted above, even if large numbers 

16 	of parents enroll in the program, so long as there is a "uniform" public school system," open to 

17 	the "general attendance" of all, the Legislature has fulfilled the duty imposed by Article XI, 

18 	section 2. Plaintiffs assert a potential damage resulting from the application of the ESA program 

19 	which is, at best, "merely apprehended or feared." See Doe v. Bryan, 102 Nev. at 525, 728 P.2d 

20 	at 444 (citing Kress v. Corey, 65 Nev, 1, 28-29, 189 P.2c1 352, 365 (1948). What the applied 

21 	impact of the ESA program will be is yet to be determined and can be considered based on the 

22 	impact it actually makes. If the impact causes an identifiable injury, individuals affected by such 

23 	damages will have standing to bring an action. The ESA program provides parents with funding 

24 	they may use to choose different educational opportunities for their children and does not replace 
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the public school system. The Legislature has continued to meet its constitutional obligation of 

providing for public schools which are open to all Nevada schoolchildren as required by Article 

XI, section 2. 

As with its uniform public schools claim, Plaintiffs also argue the ESA program violates 

Article XI, Section 10's prohibition on the use of funds for sectarian purpose because certain 

schools participating in the program will improperly discriminate in admissions, enrollment, and 

hiring based on religion and other protected characteristics under the United States and Nevada 

constitutions and statutes. Cf e.g., NRS § 6 13.330; NRS § 651.070 (statutes prohibiting 

discrimination in employment and public accommodations, including schools, on basis of 

10 	religion, sexual orientation and gender identity). Again as this Court has previously held, 

11 	Plaintiffs' contentions may be possibly relevant as to whether the funds the State provides 

12 	parents may be used for certain schools which may act in violation of discrimination laws, 

13 	However, these contentions are not determinative of whether the State has the authority to create 

14 	the ESA program or whether the program may be used by parents to direct funds to religion 

15 	affiliated schools. While this Court has found Plaintiffs have standing to challenge the 

16 	Legislature's authority to create the ESA program under Article XI, section 10, they do not have 

17 	standing to challenge anticipated illegal discrimination of some schools as they have not suffered 

18 	such injury. Again, as stated above, individuals who suffer discrimination may challenge the 

19 	inclusion of certain schools in the ESA program under the law, Whether illegal discrimination 

20 	occurs and a school may participate under the ESA program can be dealt with in the specific 

21 	context of the facts of an actual controversy rather than in the hypothetical, See Doe v. Bryan, 

22 	102 Nev, at 525, 728 P,2d at 444. 

23 	This Court concludes Plaintiffs have not alleged facts establishing its claim that the 

24 	Legislature's creation of the ESA program violates Article XI, section 10, prohibiting the use of 

ERIC JOHNSON 
DISTRICT JUDGE 

DEPARTMENT XX 
44 



ERIC JOHNSON 
DISTRICT COURT JUDGE 

10 

public funds for a sectarian purpose. Plaintiffs' claim is dismissed. 

VIM Conelu  • 

This Court holds the Nevada program, the Choice Scholarship Program, is within the 

Legislature's power under Article XI, Sections 1 and 2, and the enacted program does not violate 

Section 10's prohibition on the use of funds for sectarian purposes. The Court finds Plaintiffs 

are not entitled to relief under any set of facts alleged in their complaint. The Court grants 

Defendants' Motion to Dismiss and dismisses Plaintiffs' Complaint pursuant to NRCP 12(b)(5). 

DATED this 18th day of May, 2016. 
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