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Frainufts Rudy Dunean, Rabdd Mel Heoht, Howsrd Watts B anst Loora Offvay ol resids
ar Sevthorn Nevads ond pay toves in Novads,  Plabstil Al Borger b alse g sosident and
bampayer in Southem Nevada as well as 8 special-education toscher at a pubdic schood and the

pavent of A publicschonl stedent, Pls® Compd. 4120 Flabattih asert they bave stomding 1o

o

chatlorge 88 302 booawse they olject to the use of thelr tax dolles being dsbursed through the

ERA grogran 0 private schools, neluding religious s s g’*m for she orvollment oF studeniy

in thoss peademie ollldes, Compl Y 8020 The Newads Supresw ”\:sms g wel so rale whether

tupaver slsnding s svatlable n Nevede, See Pofiriy v Dewis, 2014 WL TIRR2RL, 8t *1 {Mev,

fd:l.

stanslng Preen ssoening that

fwxpmyer stading b available in Newada™. Plaintll Beger also contends be Tae standing

beomme e HESA progrom “would divert massbhe sos Som the S’y Distributbes School

Secoumt, depriviog seheal distelety of & key souwree of Tonding, sl thesshy Jupleting the

- venolbrnss 8 Bwe schoed that FlamiT Bergsr”™ 8 son aliends and {he one whers he teaches,™

Erofondant Bate of Novads, joined by PaventTnieresuers, clullenges the Comt's

Suriadiotion fo hear the instant malier, contending Plabatif fack stanfing to briog this acion,

Dedumslonts arpoe Nevada law doss ned revogoiss Sparer stending, sitiog primesily D w
ey, U2 Mow, 323, 525, 728 P2 943, 444 (1088 and Bomalimg v Oy o Lo Fogsws, 53 My,
FEEROP B 630 (102 of Cirsersy e Cold Springe » Oty of Bone, 125 New, 823, £50, 218
' 30 BT, BRQ (R00M) {fndivg stalutoey steading)  Addiionally, Defondants aopue in cesg
where phainties seok dechursioey solial oo ralse constiationst suey, the Noveds Suprense Cowrl

>

sagmires themt "o mest ovessed jurlediotionsd standing souirenens Soolmedr v Aeveel

Y% {280,
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acteal festiciable oondeoversy as a prodionte to fediclal veliof™ 122 Nov, ad 393,138 230 at

In Stechseder, the Nevads Suprene Coust stotod 8 ey o “long history of seguiring

Y stshule o be declaved uneoustitelitnal, 1 has Srequived piintiits o meet ineressed jetsdistionad
- standing requizerpets™ & at 393 TR P gt 22538, Posvonahly, b making tess statemants,

e Nevnds Suprsme Conrt was refirencing the Bdenal ndichey’s Ynose or contiomrsy®

cosninmment for standing, 3 82 390, 133 PO s 225, Ulnder this stondaed, “the fodursl 3 Judiohirs
conmnet dovlere the rights of dndividusly o Sdotlenmine S sonstitationadityy of lepisbative or

enesive gote’ withond an sotanl sontsowsrsy’ bobween the parties™ &3 o 39283, 135 P ad

B

325 (qmoting logiewm v Dlgfoendery of GG, 304 ULS 585, Sa041 (1ML Meweves, the

Nevada Buprame Uoe specifically repeotod thet sfate’s courts are bound by the Sederal “cose op
strrversy” reguhements, noting stending B M sl bimposed vode of wetoaing,™ &t 393, 138

B3 e 325 The high ooeet approved fangeege allowing slote sourls 10 ioploment standing

reguireynents iy Hevor o el swd expediions determimation an the oliimate merite™ &
- (eting 59 AmSur3d Porsey § 36, of $81-42 {20800, The Nevads Suprose Cowt uiimetely

fovnd the plointHY had standing 1o being an aclion sesking dechustory end Injunctive reliel
conserndng the “ppon reostings™ low becanse fhe stetute specifically prosdded $or say penson
doprived 2 right waber e stvtute io brivg an sction, & af 39805, 138 P et 220817

o foe v Brpum, e Revds Suprame Court vefersnesd the fedors] standing segudvenwa

ol an sobusl controversy snd sgain soted ouy See’s Mlogy higtory of weguiing an setusd
- justiciable contoovsssy as o prodicade fo fudiclal selief™ T8I Ney, 5333, 335,738 PAT 443, 4

{15863, Moreower, the high Copn siated "itipaied maters mast presest so sxlsting conbovensy,

el serely the prospest of o Setere peobloms™ B To define s justiciable comrovansy, the Neveds

spmerme Comt t Boe o Brsen eolled on &reesr v Coeer guetingd 01 shave st oxist 8
N ¥ VRN KbF FRARSY K388 &




jostieiable confroversy; that I 10 say, 8 soutreersy In whish o claim of dght & aesurted agedast

*

IS

2§ one who s an buensst (s vontosting i €3 fhe condroversy mast be botwess persny whose

3B dotorests are advesse: O3 the wely seeking declwatory relied st have s logad Interent o the

4 controsersy, that s o sy, ¢ logally prototeble fotersst; and () ihe bswe Joovobeed fo e

§ 5 sondnpveesy med b vipe for jadisial determination.” & fouoting Mrase v Covers 63 New. 1, 36,
N

& % SRR PR AR, 364 (IR4EN. The Nevads Supresse Coovl alse soted 2 party soald nol bring an

T sction when the damage & morely spprehended or foaved, & foitlog Srexs 83 New, at 3829,

§ | 1RO PEa 265,

£ I swyfog B pecesally reguives an “sutued justichebls sontrovensy” S standing in
Y portiowiar o caves with s sonstiiutionsd e dmonsion, the Noveds Buprame Cotnt hae indiosted
i1 B peneralliv fools 40 oot neents of tadasy capd b b{?{’b h § 1\M Feeforiy » {}jx*‘; “ug._\ "

£ PEnCTALEY MRS I aogareiiads of L&_&.a ¥, CHumsad sott, sinned rodireaeabi Q} g s g
1R of Wk, D00 G s 36000 In Lagin v Dghedory of WER the Undtod Stuies Swpeasne

13} Conet sttesd 1t has generally nofrained foom finding standing so challenge the conditationality of

14 Y lopisistion withowt au “puled controversy™ betweon the peeties. &0 The Oy hag peneslly

Y

131 refreined S Hnding stending fo duterndae Be constitetionadily of legidation withow an

7

16 § “aotusl controversy” hobwesn the parlies. To Slonding, which both partios oite B suppon of thelr
17N positions, e Naveda Supreme Court deckined fo Sind stonding for toxpwvess to maintedn s to
I8 enioln e wanieipelity Bom closing & peblie med. 53 Nov, 52, 330 P, st 631, There, the

ol

1% | plainti¥s alleped they would be harmed In variows ways by the diversdon of tesffic the closune

g woall sy The bigh Oowrt foand o pladetill Jid sot heve standing e m%m lenge a

crneimadisy s sot Swhere he hos aod sistained or i sod iheestened wdth say Inhery pesuliar

Bt
P
L T

R | himeelf ag istinguished foom the public genesily” o 831 Purther, it consluded that o
&3 F Peniitie a propenty owner & injoeetive sbio? spainsl e vooation of & sl oy Bghway e most

.

24 shovw that heowill sulfor & specisl or peoniier infary, wud nol mersly sueh fnoorvenicnce a8 s can

st
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- Mey, 367, 368, 632 P2

i all other porsony o '%ms npipghborhond.™ & ot 65 {quoling VI R, O L ot 75-T0)

I disoussing plalitifty’ aseerdon of tpayer stinding, the Nevada Bupreme Cowt In

- Sleeding quoted 38 Tpeo pp 1736, 1737, sdich provided 2 msidont or lanpeyer may sue i
- enjoin n unaatherized or flegel set of o ovenicipality 3 B plebedtiY haw sustadned » speelsd

Brgjuery lifforant from thal of the pablic, B o 6300 Additionally, the Uouet guated with sporoval

Al whore it (the sot of the savieipalin Is projodicid w the xights of texpayers,
as suoh, as dmvolving S ey of s, arestion of & mus fehpad debd, o
atp*’rmg‘?% Elm‘i ar m‘g’mdmm of dﬁ‘?xiéw fasly, or B0 sy way tonding to leoseas
ik W@%ghi wf wﬁk&sﬂi}‘ ig that i such scthon b iHegal
oy mmmm &\ti %mg.mm may e foovestai {1, withow showing aay spesid
iy diffurent from that sustsined by other TRNPURPRTE,

ot
e
Pty

The Mg sowt found plaintlB i Deidr complaing fudled fo allope anvibing sef¥ient
sirgeest the musicipality misusod fts poweer i vaoating the steest, sy o fraud or sbosed i
dlesrationary powan. Conssguently, the Nevada Supeosne Count Sald plabntiiy lacked stonsling
as “the gppelans see not spechadly infaed in regond to thelr speclal woeninns a albeged, and §
duss pel othorwise sppew thet the st of the awedcipsdity vaosting the pesser desetl and
sstablinhing the proposed steeot i wulawhia or beyvond its choriend powers” &

The Nevsda Supreme Court hos tarely allowsd partios to pavsue [iigation on bl of
E &

- the pablic’ys tnlerest an taspayers and 10 prosorve publis funds, Tn Sewte Har of New v Lisg 87

ﬁé»

o B4, B2 QTN Y, the Bigh Uout held o pebvage oitizen ooukd seel a welt
of mandemes o coomped 3 publiz offizer fo porfom By aal I view of siofotesy Sogeags
m%mrmsig the wrlt whers e few aspecially endoing as o duly ressiiing fiomn on office.” MNES
AL The Cowt found “Imfandamus will thacfus s o compel the Jpublic offive) s
perfuen {3] duly o e solt of sy citizen naSinated o enfosce compiimes with the e &

Lihowise, i Oltteer S Cold Spefuge v Ol of Semo, the Count found sanding exbged for

st i challonge o lond anpexatiog nder MRS 268,668, 125 Moy, o 83533, 218 #3d pan

s
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There, Bk in Seachmeder, the Nevads Suprasse Court uoted the Mabde provided thas “ay
< o o i eyads oy ] ; ST 3 o ok B by s o -~ S )
povson ... shalming Lo by advorsely affonted™ by oo annesation von challenge it I
Tex L8 of Loy Fogaw w Ol Jodbe Dae, B8 Nav, B33, 93537, 3040, 478 P2 585,
SET-HR, FER (1970}, the Meveds Bopreas Cowt fowd standing Sy laspavers to chalionge the
pracernenl of sboveground power Hnes withhy thelr sumicipsl tating distriet, The bigh cous

~

declined by consider defondunt’s position thet plaintits bad fo show special vepurable Injuey

- diffevent in kind from St sustalned by the general public o maiutria we action ehallenging s

porfioudhy use of ¢ pobile steet. Jostned, e Supreme Cowt Dumd the mundcipailis’s own
srdinames roguired sodesground cleoubs, and, consegquently, the peser sy and The oity had

shfrad iade se apecomend authorizing them fo jobaly violue the oxdinanes.  The Muvads

‘*ﬁzg:»mﬂk Comed poncluded this sgevesavat was sl woid, and spadast pablie paliey. Under these

smpcirsent. The Ngh cowrt ekl say cltbeen of the ranadelpaiily windd bave had stansing to seek

]

“ipencthee yolief), inmansch s Se reliof sought ix the shatema of wosuthorkend soosdet, It was

the ouly fust, speady sad effeetive romedy weailably fo the responsient.™ 88 New, st 91930, 47%

;B'IM

*Ad gt SR,

What Shandlnyr sad these onses suggest 8 fo mest te standing reouiranent, & plalatily

- generally prust present an sctual case of conttoversy 10 the coust demsnstating a sustalved o

- theentesed fufary peouliar B Moseld as distispdshed from the peblic prasally, Ondy fn nes

Erstanens, suely as whom o faxporsr By o paticalady olose bt In 2 madter fovelving e

comduet of & manicipelity, or when u stalwe specifically creates sunding, b the Nevads

- Sugrsne Unied grsoted stusdhing Sov o paely 10 walstain s sotion es & laspever o oitizen.

Additronally, W disoussing slanding duw 1o the Hlegal conduet of s munieipality, the Tegh sowst

aloer sodioated sllowing shunding was sppropeiaie o 8 the plaiadl did pot satfer g pastioelar
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iy Buesises thew was oo one sl whe sould prosent an sctual sose or somtroversy, See Ol

wf Low Fegan v Crapie Jadher | Joe, 86 Mew, 833, 93537, 93640, 478 P.Od 58S, 58788, sgu

Hhefondunt contands the destsions where the Nevada Supreme Court hag slbowed tsorpayse

stteding 0 shallongs iegal vonduct of musieipadition ane lsdiad fo municipelities, Defendan

- mognes sibowing teopayer standing in swh instances may be apomprisle becwase of the of

aerbored a taxpiper ey to the expenditen of inds whore he or she Hhee, Delindant ssypests the

hodtings of Doe sod Socbueie Indioate such stianding & not sporopsiate when ponsiduring &

- whallenge ot S e Toved to o logisiativr slatute sod iy conmtiwsionality. Defindant asserts the
clese ntoredd ! tosy oxdst hobwoon o Bopney snd the munlcipalty doey not exsl when

- comsidering the lanpayer’s sialie on the state fovel. Fhis Court is not pessusdest the sudoirdes

¥

which sfow taxpayers o by an setion sauiset o modcipslity nover have sy spplication st e

state Jevell While e immedicle bapact of 2 oiiy’s Slegd destalon may Sostity » Sospaysy

' hvingiog st o certaln shotasteaess, the kaoediste :cw,\ask of & Legislataes’s alleged legd

Lo
alion in cortaln ciroumstaeces ey alse fustilh torpaver stoading. Wik some municipalities
ivvolving fundreds of thousands of rosidonds, Hmitey taxpayer standing to ilogal sctions of
mwsleipalities and not te thoss of the State Lagisiatrs oxmaet b justifiod or distinguished,

£y

The guestion o s Count S by whether Plabntif, 1o ohallsoging the Bade’s sl of

- public fumds dnte paventy’ HSAs under Artisle XU, seotions 2 and Y, Bave v sulliclently ehwe

c iHegal condhaet ol the Mevada Legislature, and whothee

fmtorest B0 o matter possibly bovolving
Bere B snvone ohe bedler suBted thee Phinti whe could demonsteste a0 setd vase and

)

eontraversy eough injury peondiar to thewmaelves to challonps S USA progmen. Thls spprosdi

atfows (e Couet to peedt tegueer staddbog i " fever of  jost snd expeditions determinstion

- on the uithusie mels™ i very Healted Instonvey whore the taxpaes ey o olove interest i the
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& pertiouli Sy proserting o oase o controvsary, staading wii be denfed

- alfeped Hlegal conduet of the goveramental bady, See Sroebwader, 123 New, ut AN P

JE5. However, by those fostaces whete o plabetiil has o suiBciomtly slose Intersst, tut lacks &

2.

snother Indbeidusd

%

weld saffer sotasl Jﬁgm‘ frony the o mz‘ﬁ winadof e seeak oot aned h;mg a® aobion, L’ﬁmiﬂs{ﬁg

standiug In such instances to Sose who cun prosont an setsed case and sontroveesy challenging

the Hhogal Brate conduct provents the sowts froo belog nvedvad in eeving sdvisory apinions

wod cosures the sonsidecation ol the logal fosues under veal Hib spplivation of the $tate actioy,
ratha thae in the comtent of hypothetieals.

B aszmwmg the guestion of shotber Plaintifs have 2 sofficlost dose fatorest ws
foxpayers By the challonged Hlegal State sotion In e Instant cuse, this Cowt noles fodend cowts

- Bave seoepied, i Hmited elowastiesss, w plunBPs sales s o texpuyer to Snd snding to

enjoin anlosSd sppropsiations. Flesd w Jodes, 392 TS 83 {1868 o ite devision In Slass, the
Flaited Btates Supreme Cosut held, o hove stending, » turpayer must Srst dermonstenis o “logica)

Jink™ bebwaen s tnspayer satus Yad the pe of legialuive ensetment stiacked,” sad then ™

2

- ewvas™ betwenn soch faxpayer statie sl Ve provize vabee of the constitgionyd infineoment
R 3

albeged™ 393 LLE, & 100, B8 800 1940, o considoring these two roguirements together, the
Pndted Steies Supreme Comnl In Mlagt eaplained “adivies®s suffer s partiodlar oy fue
stancing purposes when, b viclation of the Femblishmene Olhsge and by moens of ‘the taxing
st spending powsr, thaly propesty I ensferred theough the Goverpmsat's Teessury & 8

sovtarian ety 393 ULEL ot 1106, “Such so wduey,” the Couet found, ix wolike “gerpenlined

griovanses abont the condied of gevesenent™ aad 8o it “appepeiais o judiolsd sedeose™ &, w8

R, “The texpayer’s allogation I such csses would be thet by tux money Is Solng extmeted and

- apent in wiokvion of spesifie constitutionst protsctions spsingt suel sbuases of legitasive power.™
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Thig Qo Sods Plaboiith Seve sanding s tagpares 1o Sollly ohallengs the B84

satute a8 viching Asticle XL Scetion H'y prohibition on the use of pobiie funds for sootarias

5\

- parposes. Stnilar fo what was peosented T Flaar, i Plaintiss sve correet in thedy gmwgm“ ihe

) 4

- LRA setute iy noconstitutions], then they would seffer o tajury by the tusdbr of thely PrOfsTY

reprgh th Bate trosstry o seutavbm entitey, Flaotitl ceanst dormosstate any peestiar infury

tor thomeadves fror thet saffered by any other Soguver, However, al this Soe, no other xpReer

- or potendial eldinnt i s betier position thay Plalntifls fo ase & case op coninvvensy,

- Cnsveguently, wloss PlaintT are allossad 1o bring e Soial dhallenge o B BEA statute, nw

ane will be in e position o bring » challenpe ofber thar St sxccutives charged with eavrying

out the progeas, St the Sade axesptiven wee proponents ol the B34 srogrom, Bading only the

s axecstives am s position o belng an setion swould sffectbvly twan no sction would be

SRR
The Cowt wee Gads the Plalatif beve stunfing ss taxpayens to SBelally challenge the

phalite ay viodsling Artiels XL sestion s provisloms sonvendng the Lephlstine’s

- eosposdhility to provide n usifhon sestom of prblic schoste, I Tooking ot foders! precednt, the

)

- United States Siguonne Court hss sover Sound taxpeyer soroding sxeept in considering dhaliongss

nele the Eslabbishooent Clause. See deizong Chistia { ueisfons Cepanioation v N, 563

BB, TS, 138 Q0 Uodecbining 1o lower the taxpaver stinding bay I soy other constinstiong)

challenge apart fom the Establishreent Clousel,  However, providing sdusstion o Nevada

- cltirens B on peosmount sesponsibiiity of She Logielstere, Wevads™s Constitation retuires the

Legislatire 10 budged sl fond education befose making sy other oppropristions, Nev. Const,

AU XK § 6 T Plalndils ave soereel fu thelr assertion the BEA proprant seoeds the constitutions]

e of seotion s reguined woifiem mablic school system, then tey would sulis an ndury by

the towfer of their properly ont of the onfform scheal sestem in Sviclaton of specifio

i
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copsstitntione] protections sgainst sueh abuses of legislative povsar™ U7 Flasd o Ul 302 UK,

oY A G5se oy

at 106, Likewdse, so other Srepayer or potential claimant is fs a better posiiion to ass

- controversy, and thoy, Phdotih shoudd be aflewed o bring the foolsd chatkenge to the statute,

Thiz Cowt criphesizes that § finds the Plaintilh se horpavers oady hasee standing to being

- fwinl challenges to the BEA stabgte,  Plalntiilh allege many of the suhools that witl repvive

dishurescets fom poresis theough thelr BSA woconmis may cugag in wardous forms of
disoriesination v Mebng of sl sad admitting of students, Likewhse, Plaiatif¥s reako ssomiions

& o potential copsogiunens & some sohonds Horn e posaible loss of cotaln Sodisg due o
FAEA soovnly, Plantils do ool have slanding to sssedd these potential specific appiied injuries
w¢ chollonges to (e BESA program ae they Tueve nob pessonally sudfored sy baren. Thare may be

InsBividusls who corld aesert the chatlenges on a specific cuse besls should inguey setually cosur,

This vl adlowr the Court fo avoid prosiding sdvisory opindens snd o coseider sueh challsages

- wnder read M chowmstanons sod better uncdeestand the ndtere sod ingpeet of e chalbimged
- conduen, Additionally, as mest of these challenges wauld be walgue o ndivilud schondy the
ety Tor gy partioahie challenged condnet would be against the schond and #s pastisipation in

- the BEA pogna, sod sot the steiking of the B34 progrem (o ity ontieaty,

ate Article XL Section s Uniform Pahlic Schowl

R T R e  E  aa s

fmﬂﬁm E‘ﬂwm&n

Geneeaily, e & comphdat o Psarvive disstssal, @ compiaint mest contetn some st of

> ee‘w,

facds, which, o teve, would cntitle (the plabntifY] s rolief X3

&5 e dmeres Serivative Litig, 133
Moy, Adw. Op T, 253 PO 681, 680 (3011 dpotation manks conided). This Qowrt s soirediul
tepdslntive mpfs are ontithed w0 8 “steong peessmption” et “they are constimtionsl.” Sherfll
Wavhos Cute v Seurk, 91 Mo, 738, 731, 542 PRG 440, 4T W75 " Hatates are prasumesd to

by vnlid, and the ohallongey boars the buedsn of showing et & sistute s seonstitutionel. o
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- order o meet that buedes, the challonger et make & oloer Sowing of validie ™ Tam

3

gt Sl s G, 13T Mo, Adv, Op. B0 68 PR 23, 23708 0018 tucting Shwe w

Fighth Juliciad D Cowrd, T3 Nov, 288, 303, 129 P50 683, 684 QOUSIL “The Court will

$

constrae statutes, i ronsonably possible, 80 2930 be in harmons with the constintien. ™ Thess

: ,r;

¢ Nevada Feffow Cod Dorp, 120 Nev, Adv, Op 83, 307 PO SIS, 331 2014 fynating Sute ©
- Chessay 98 Mew, S320 418, 651 PO 839, 644 (IR Beowsse s Count looks o she
| Compleint os & feind challengs to e BSA statete, Plodndl T muss “demanstnt[¢ fhat these is oo

sef of circumatanecy wader which e stetide would be wlid™ Dafe o Showairly v Nevads

Shep 't of Ve, 1ME New, Adw, Op T3 334 P3G 292, 308 (2034)L  Uldey Nevada Revigedd

W Sratuten, seotion U0, U sey provision of the Nevads Revised Ststutes, or the spphication

FE 4 shereod to any porson, thing or circsmetnee B held nvalis, sach invalihity shall not alfect the

12§ provishoss or appiicetion of NES which can be given offost withowt the fnalig prowviaioas o

application, sad o tis ool {he provisions of NRE ave devlared $o be severable” Consequently,

st
Sk
A

B e fow con be constitutionslly appdiad, Bt B uncondtiiutionsd 89 1o some of i provisions or
15 1 spplicalions, the stabue’s lewfid spplicatinns oo provistons will b sestsined €8 sppsars the
16 1 Leogistabpe would have cnapted the coostitutional ssposts of siamte independasthy of fhe

o Fod

i7 § snoonstutional provisions or appiications,  See Slhepae v Bhoied Jaliviel D Cow
L B Cowty of Qlark, 11 W, 398, B5E-552, $15 D20 ARY, 894 (1096}

N

L This Conet fred considors Plaiatil olsbn that Article X1 sootion 2 Hobts e Legislature

3

AN In encowsghng edueation fn Newada fo the ouly meany of & unifoen pbdie sehonl system and
Cprecledes 3 fow sdopting the ESA mogam, The Cowrt hooks af this fosme Best bocawse iF
- seotion I does net preshude (e Leghslatire from cronting the BSA program, sad the program
tty be constiteionsily estoblished, e dhds Comt can fmn o the guestion shether the
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- oreste on BSA program s a salteble messs wder Astiele XE seolions b oand 2, then, st
inims, soveetighons subeels snd sducationsd servives san propedy participate i the proge
andd parents e sl up BRA secounts sngd divent Yunds to sueh sebools, home shooling or other
sdusativa vptions. Conseguentiy, the fest e fs whetber the Logislatom may cossis the REA
Plabatilli contend Aetivde XY, seetion 2, by dlrocting the Lepistoturs “shed provide for a
sriifom ayviem of commaon sehooly,” probibi the Novadn Logisatars from providing B the
eohcating of Nevads school ehildven By any other mesng, Tn iy rospeat, Plaintifls sepue, thi
:: while Article ME, seetion 1 provides the Logivlatare sholl encownge oduestion “hy all suinbie
i masas,” Articly X scolion 3, wnd the subseguont sections of the aridele, dofion wiat are the

sodtable mesne™ Conmsgenthy, Plalolifls sogue the speeiBie disctive of seotion 2 for s sysbei

of wnilven paldhe sohools Hmits the Legislature from sdopiing the ESA program,
The Mevads Constiiution artfcelates s o separste sections e duties of the Assembly

- in providing edweation appostenities in Nevada to solwed chilien, Tn Artiele X1, the framess sut

15 ed e e fhest section that “Tlhe fogislatore shadl sncowrage by ol suitable means the pexmotisg
16 1 of imetlechonl, Hiterary, sviontifie, miy g, mchandos, agrealmed, and sovd geovements,,
17 i This lanpuage was weed i the eeighnal constiution of 1868 and has remsdned wechanged theough
I8 B the last 150 weaes, In soction 3, the Tomers Suther provided "{he kgislature shall provide Jor a
9y undfene spstem of commen schonds, by which @ schnol shall e established sod reaintabned in

Wy § cuch sohernl oSeteiot of toawt st monits B ovary ves, and any schoad distriet which shall sdlow
2t § nstrnetion of & sectivian chevactor tharein sy b deprived of s propostion of the fntevest of the
220 publie school fond derfog sueh seglest or Infaetion, and the Legislaturm ey wass such Jows o

231 wiB e fo secwre w peneral witendanee of the ohiltven fe sach sehond disteiet upon seid public

247 solionds Agsdn, thds longrage hes reosined unchsnged sines the cnoactmest of the TR
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Fo determnining whether Artisle XL seotion 1, peemits the Legislaturs 80 crsate the HRA
progrens as part of {ie duly o “encowage by Ol suitable mewns” stusation, and whether that duty
fa subsequently Himited by the command of Auticle M1, seetion 2 that the “lopislavm shall
prowide fiy g oniform system of sovimoen sehords” s Court s mindf) of the basic Interpretive
i E}i%‘iﬁ cipal that the Newvads Constitution should be sonstraed in ity ovdinery semse woless some
- apparont abwurdiy oy sundataksble interest of B framers Rorbids sh covstruotion. St sy red
| Lewde v Dovey, § New, 398 410 Q870 Comsequently, where the languags i the MNovada
Constitution i phabn sad nod ambiguess, 18 sbould be read in thoss plain and unambigusss s,
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; seotion 9, explaining Swe, ke the United Stales Suppome Court, “sre gvided by the prineiple thee

“rffe Constitution was waiten 1o be waderstond by the votersy B words and phoasss wese weed
ire Thede possl and oedinsey oe JHathrpaished from tochndond messieg™ Steicdlond v Wavming,

136 New, T30, 233, 238 PAJ 605, 608 (201N (quating Jueied of Cofonbiar v Meller, 334 11,8,

LA

L ATT (008 (interl quatariens ommitted). Addidonaly, » constitsions! provision shoutd be

oonsiried ke give masning o it onfrety. Cenerally, the Nevads Comstitition shoald be read to
g give ofl provisions mesving and svold soy lgusee helsg trosted s superuowe. See Hord

Axsactatss ¥ Chel Cowny Schoo! D, 119 Rev, 638, 642, 81 3¢ 3L 358 (2009),  This

eumatitulion In hensory with sach other Seo Bower ¥ Togcd, 197 Wew, 835, 627, 817 23

YRR, TITR{IRRY Uenseguently, the Cowt nast Hrst consider whether the langusge of Anticle

e,

P

K1, section 1, puridiog the "legdslstine dhall socousge fedueation] by ol soltdls mues™ i
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sncans the Legialaiuess dute

- Jedielal suforcehility, ., . s By 20 o lossens e

Ferow, 954 MBS 1203, 12333 013} fovoting Bomver o rel o v Dooddely, 907 MR

Y

affow perosts Snsacial sources to eduoste thalr childeen cutalds the wrifen pubic sohool

systent. The Couwrt then o detoendng i s Intarpretation Is inconsistent with any albey

gevsision of e constitution and can be sead in haomoesy with othier provisions, fiving meaning
B il

By soiting oud by section | the Ladsloture shall snmoursge woluestion by “all soitable
wrewns,” with s specifie mmmm Bty other sestlon, it then by setiing oo in & dif¥erem
seption the Legislatuve’s sesporaibiiity fo cvemte o wniforn public sehool svstom, the Ianers
ushioates? they intended to crasde two duties, & broad one to saconmge sducation by “all suitahle

reesans,” wend A apecifie, bl soparal, oo R omsle 5 eeiform pablic sehood systemn, The Snmers®

s of fwer iffirent sections 0 sed out the Lopdalaters’s rosponsilittoy withost refirssos in

- pitheyr ssotion (o the nthey plainky soggents {he seotions sye seporate eud disthet, This dixtiaction

\l.

0 encourane, by ol sultabde messe, meend, intelisohngd, sclentifie,

snd sgrivultural improvement”™ 18 1o be carrded out f aldlivien fa the poovision for the comnes

seshen, T oomidering shmiler Tnguage, the Tndinns Suprasas Court toded that while sueh

&

serhomnd

- oonstiiutionsd language ovestes  daty that I8 gonesl and sephationa?® and oot well sdd

{’2

oy of the Imperative™ Meredith v

el

514, 30 (Tmd 300971 In 1864, with hoes than 0000 seople ving In owr Blale compeised of
sver 1 HOLO00 squere wiles and svlth wn eounoany hesed Tuegely oy sy, which Metorioeily was
s boo and buast budustry, the fones of Newusld's constiution bad noe ies what the Sufuw
wodd held i ropurd o populasion, hed, cooaniic s educations] developrent. Beoaoss of
his reality fu 1864, the deafers of the Mevada Constiintion veasonably intended o provide t

fegiskawre brosd powers poing thrward fe the ftare ® ke whatovsr sotions 8 belisved

appropriate o easosrage aducation and the nprosesnt of ¥ populeion e ke on vy potentisl
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pew opportmitiss. By incheding the phease “by al! suitable means™ defining the Legishuture's

responsibiiily fo covowrape sdivating, the tramers secopnized the newd v beood Jeplslative
and thas, lefl o the Newads Legidatore the soond diseretion of destereindng the
“method sod mesns of Fdlleg tds doiy” Meredih v Poves, B4 N EM & 1322,

Fras Coset agooes with Plaintilh et Astivle XL soction Us wse of the phease “afl

sullabde menes™ Imposey Yimitadions on te Logilotuee’s swhoeity, The Logishate meast use

- mwany sufted S aupounsging oducation, and s long 8s s moww By udted Bur oo aging

- cduestion, § i svaileble for the Logdsitue o vonsider snd wee. Bowever, the fact the phirgus

imphivitly grants broad satharty 0 the Logishitors i chovsing the messs 1o aconmplish the goal
af eneoursging aducotion B i no way incondstent with or oveesiding the ofher sections of
Article XL

PMelutiffs ore cowrent “[{be oaxim ‘sgpressic Uniss Bat Bacloste Alterins’, the

- xpression of one thing s Se exclagion of snother, hos oo vepotedly soafiomed o thiz Ste”

Gallewa v Troesdel, B3 New, T3, 26, 432 P23 337 Q06T and appling o tespreti 1y the

Mevads constiintion. See Sate v derinpion, 18 Now, 412, 4 B35, 137 (Nev, 1884). Flaistifts

| arw albse cornsnt the deaflers when saving the Lephdlatare suay oo o awltebdy smeson™ B pot

ey the Logistature sould use sov means. Howewer, the Court dsagrees with Phintifh® position
wien they argue the Laglslateos i Hondted to the suitabls means speoifically rgudred In section 2

and the subssguent sosttons of Artiele XL Rush s sneding would fpnove the fharsees® spaoitie nee

- of the word sl gesuting te Legslatas the sthoeity o wse “all suitable nwens,” net jusl the

s

s stated S the subseguent sections of the wticle. 1Y the Saesers wandad fo Mt the broad

deeretion ey woeorded the Logisfetwee in Scotion 4 Sy condd have sasily and shouls bave

&

s

slearly stated B O Swiotioend v Wowmieg, 126 Nev, 23, 338 ¥4 608, 611 £2010) {uttng 3

Maormar 1. Snger & L1, Bhamble Blager, Swherlond Ry Constrrotton 3803, at 11838




1§ (Vb e 2008} (diseussing fnthe soment of sabyeguent srvgriments to the constitution that ¥ the

Fomisheturs wnd woters in possing an amendmest imended o slsinge soother sghi, the

¥
o 2 i = o 8

;wm.

egishilors and vorer wotld have made g diveot sttt and express language to tha offeet.™,
& 1 Soctions 1 and 3 are wol hconsistont with esch other. The Legishrs™s broad susthority ander

3§ section © ks nod inconsislens with U beselise oldipntion to provide s wnifiesn publin st

systeny i sention 3 The Lepislature can provite for & watfonsn system oF conmon soboels, fres

S eligions instruction dd open o goveral attendines by s Nesvada ehildeen, sod sl adopt

ather suitatde meas to sncorage sducation, To read socthon T and de oifer spotions of Axtiels

w
e At

o XY as Ploiothls seek o do, would make seotion T sepeniluseg, wihowt awy meanfog or pusposs,

o

100 o fhuis Cowrts viw, i deafling the Gest seetion of Asticde X1 to grans the Legislatuee sashority to

13 wee ali sudtable mosns G onooenpe sducetion, the Samers In 1884 actually fotended fo ghve ths

s
]

Pasginduture that satbority aad i wot {otend the seotior o have oo measiag. 1 the fsaners had

frstereched sueh an Inforpretation, thoy could Bave sestly sebd the Legislnture bed thy suthedty to

et
Lak

14§ chootenge edusation Swough the weens included in Article XL They &g not, and e orilinney
1% 4 and norsss) remding of the hagpuage of the soxtion clowdy allows e Legleldbure v use any

16 || mwens suftabls for sncouwsging edhaestion, net fust these ouilined ia the semadninyg seotions of the

178 Artigls

Freah » Hodwes, 919 Badd 392 {Fla. 2006}, which Plaintils cite, I the only Bidde vose

sugeesting & wwitoras schoot olasse In o Stete sonstilation Bouts the Loglshuum’s suthrity o e

(2 e
T
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2008 ofber means 1o promete sdocation, o Sush, e Plovkds Sepreoe Cowrt Tound » Fluida
sehoiirship program vielated seotion Had of Article TX of the Flonida constitstion, Secion 1)
iRy af Flordds™s constitation peovades In patinest porl 3 B % porsmount daty of he Stete 1o maks

23§ wdegoste provision for the educstion of all childmen reshding within its bordess,  Adeguse

34§ provision shall be msde by bow Bor s unilive, officlond, saf, soours, and Mgh sty system of
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- frow public sehoals L Fla Const aet IXG § B0, The Couwrt found the ongangs meking #t o

- Cparsmieunt daty of the Belke o nebe adeguete provision for the edweation of ol chikdren

regiding within s borders,™ an reuiving the Lepislatuse to provide aducation for Florida school

S )n

» a% n-.

ghildren through “sdegosie proviston ™ The Florids high Court then lookod ot the next sentence,

widel stated “Ialdogusde provision shall e waads by Sew for » wnifva, officlent, sefl, senurs,

s

anc high quality svstem of freg public schools,” aud concleded the seudonge defined whsd the

- deaflers meant by Sedeganste prosisien”  The Count found this reprosonted 2 sestriotion oiy the

i‘ﬁgmiaﬁw m;ﬂmmg g0 oveate B seperete wopghey P LU ECHIEN

fo the bostent case, the Mevads Copstiution seis oud the aciorily of the Lopislatave
fese o iHhrend sectivas with oo sefbrenes o the other, This Cowrt dees not sgee with the Florida
Coart’y fe pard maoterds indorpretation of B constingtion, Howevey, ssoundng the Floshils Ooat's

sorroct hnlovptation of He owe Sate Constilation, the sonsisterst wse of e tomw “ahapate

perrviston™ thal existes) betwesn the seutences of the Florkds coustiution seotion doss not sxdst fn

Artivle X1, svotbons | oand 2 of oue Blades Coustitetion.  This counsistond wse of terms bebween
septenoes Wit e bosly the Flodda Cont beal o Hol fhie Leglalatere suthority o mahe
"stegnate provisien for educstion” 1o Just “ndoguste prevision oy o unifeam public schesd

-

gy

= the Flogids sonstiinGon, Avtivhe X1 scotion 1 oses byoad by

Mevads Logislatirs the sutharily o snecunyge edvestion by all suitsble weons, sl ssotion 2

o

sk pe rofnsue fo suitable meang or we any othor ngeage sgpesting & rosirtetion of (s

Lapixlakenes authwrity undey seetion 1.

Mot avgue the BRA wogam runs afud of section 2's ymbformity and gonees

sttondanes regatrementys becaume B alows R the sduesdion of Nevads stedooty teeugh public

fonding of poivate schoods with divergent sdmissions srites, cwrrely, sducstionsl progras,

seadermit-perivemonse standands, oacher qualificetions aed Uatning. These srpmnonts s ooly




o

[ EF )

_

Pt
s

P

2

e A

e

sarlied B weifbom pulvlio school systom B the andy means the Logishatune nune wse o sneonvags

- echiearion, However, an discussed sbove, sootion { divsets e Legdabsture groerally to enovrags

- edugation o Nowsds Sirough sl selteble means snd this Dvperstive i heowder thaw sl B

addition o he respousidEDy under sontion T i \mmﬂm for s pnifom puidic sehiood gestem, The
Eaoghelature vy 2ot wader section | withoas m‘ srenes fo ssolion 3. The BRA program doss st
shter the oxtetonne or stenetues of Revada®s public schood systen,

The Plabniifls contend the BRA program theoretically could divert o private sehoobs adl

- of Movads's schonl childven, and by consequenes, all finding Sor the ueiforn publle sohoul

- svstors, Howsver, while theovetioally almost a8l sehond ohildren may be shigibly for the EBA

prograts s 8 signifioxst number may enrodl in Sis option, this does pel mean ey I8 Yo st of
sirtuistanoes waadee whioh the siptute can by constitatiomally apelied”™ Do P Showgirle
Mevade i}@p Tof fax, P30 New, A, Op T3, 334 PO st 398, This Conrt bas no regson o
Bebave ol Phaintiffs Bave not proffered sy Sotun] allepations o supgest sll parsnts of Navada
eefood ehildron will aoroll e the ESA program. Bven ssvoming lvge nombars of povonts do
arsmedb Shaty childron do e prograss, o b s thare b & Manifoon™ publis school systom,” opey

B the “gunoral sttendanoe™ of ol the Legisbutars hay fulfilled the duty lmpossd by Astiole X3,

sestion 3, Pladotils aosent o potential demags vesalting fom e spplication of the BRA mogam

ol 35, a8 bast, Mamendy spprefeadad or feared ™ See Doe s Srpey 102 Nev. ot 323, TR Pad

at A% {oiting Svey v Corgy, 85 Mow, §, 2035, 189 P30 38N, 363 (I8 Ay discussed above,

Plalrds haok standing to seek declsrative relief for spphied constitationsd shellonges.  Plabualts

oo not Feve stonding fo seeart those potontiad Infuvies as they have aod peescsally suffered the

B

hewen mesd howes 10 singd jstiviable controversy. Ser Doe v B, 102 Nov, ot 325, 738 P3d s

484, Plaintiff Borger™s position sy subool tessher and pavest o o student st s public school amd

hig contention the BRA progran will deprive sohoo] diaviets of foading, end deplete the

Bt
s, “i
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Fregourons 80 e swhoeol B son sitends and the one wheee he tesches™ B no less wmarseby

- apyrehended or feared than Plaintil shodesads contontion all suhood ohildren may enroll in the

ESA program, The sppbied effect of Be ES& progm syt b debennined ead cun wliiondely
tar sonsidorad basad on the inpect § sotuadly vagkes. 1 the Impony eouses 2o Ientifiste lajuey,
individuals affvcted by such Jomuges will have shandiog o being snowetion, The BRA progeam

providus paronts with fmding they mey use 1o shoose different sdecationsd apportunities fin

- thedr ohifdeen and doos not roplses e pubdic sohoad sestom, The Logisharare has contivued 1o

- meel #y constitetiomal oblipation of wyviding for pubdic schools which mes oper to il Nevada

"~

sehood children as sogeingd by Astivle XY, seoflen %,

o
1

Flaindifs orgue the DRA peopesm violates fondumendsd cotstitnicaa] provopts of sue

.,

sl Fadmnesy, snd cortain schoods particiopting fo the program will Smpeoperty ool in

sefrabastons, swoblment, s hiring baed on selighas aad oty prodected chasucteristios wider the

Ulnited Stutes and Nesadn Constitation and stetges, OF ey, MRE § 6 13330 NRE § 831.0%0

aborve I soshiloring Plelafifly stending to hying By votion, theve contentions possihly may be

relevant ss o whetbher the &

gha Bhe Siate provides pavents may be wsed Sor certaln schonds which
navy aet i vielstion of diserinsmation fews, However, these contontions are ned determinative of
whether the State has the authority to cvonte fhe BSA prograns. Wi thdy Court ey Sound
Plsintiffe have storsding to chodlosgs the Lopislanae”s authority o crote the BERA& poogram sadey
Aaticle X1 sections 1 oand 3, they o nod bave shending to chellevgs andiclpated iflegs

indion of smwe schools ss ey hove ned suflered sl iy, Bndividsaly who sulffse

- dgerimination may challenge the inclusion of cortain schools in the BRA progrom wnder the faw,

- Whether iHlepad discriminetion scours sed 2 schood ey porticipste sadey the program o be
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- State, Covnty o Munded

dealt with & dee specific vontext of the faols of an sotwd confooversy rather than & the
bvptltioal.

This Cosut coneludes Ploiniflh heve not alloged Haty oateblishing Wiy oliim the

[ Peglsinturs’s orestion of the BESA program violstes the uniform sehool sysieny proviskas of

Astiele XTI, seoion T Plaintlly oisim i therefore dlamaiased.

Wik o Use of Pablie

5

Thia Cotmt ot Swns to Pty clein the B34 program violetes Artiele X1, sooticn 16

- of the Mevads sunsttiulion whish prosidex [njo publie fads of sey kind or character whatessr,

"

ol shall be used Sor seolurhia parpose” Sigoificandy, sinee this Coumt

- hies fhund the Logislature had the constiiutivas! gutherily fo crsgte the BESA program genoeaily,

Plasntify”  constitutiemal  challenge potentilly affeots oaly  roligions  offilated  schools

prutivipative i the peogesms, 1wy soboods beesese of el relipious affESdon comatiiationsily
cammot pardivipate In the pragean, they ey be severed fo participaiion sad the BEA program
carr pontinus with the wotieipatien of ofber schools or eduation options iy view of the
fopishture’s clony intent b peovide Nevada presabs with the beoades! spevtram of sducationad
Sptins.

iy

Fr deterraining She monttoge of seotion 10 and B prosoristions on $ale action, this Cot,

-y with e provess of interpesting Artlele X1, sections | oand 3, mast Seel consider whether tha

-
3

- anguage of Actiole X5, Svction 18, prosiing Yoo peldic Sads oo shadl by wssd Tor seotwrian

- purposs,” in e novmsd and ondinery serse of its homs, peomits e Leglilatas o amse BSds

3 SN

which parents ey use o eduesie delr children through religlon afilsted services, 1 the weons

k)

oo zeofion 10 on thedr Toce are nod oloar, this Cout must consider ghe Intert sndd poals of

EIE. K'

Leghslsiure and votors o the tme of the seciion’s adoption fo constrae 8" Une with what
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- pubBe Revds should not be need for the purpose o balbling wp of sy seot™ &

adicate the Logishdus intonded™™ Sawe er vl fwreay v
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polioy wmibd §

Seoend Jeficled Dt Cowyy 1T Novw, 784, 738, 32 P 1268, 1374 {200 amoding 388 »,

S o Speraloorny, W Moy, 64 O P A3, 42 (1988 upotlag Bodesd B » Sovsics

Conprd, B Naw, 3,

For S Ei‘ﬁpmbi forems, seotlon 10 waww the Loghvlotns punaot sge any bt funds B g

The Fafloed, 15 Mo, 373, 387 (88D

Novads Supveme Cowet dn Soge
conmsddering the moaing of the seolion oaly ten vensy oller B sdopton, conchnbed tha
aviiian’ as peed i soction T

weas wsesd in the popaler sense. A ralighous seet dn @ body o musnbey of parsons

sodted i jemety, ket constivting & dlmmi argatization of poty, by hwoldivg
seaiironnts or docigines diffosent from those of other secty or poapls, n thi sense
intonded i the conshitation, avery st of that cheraotey By sectorbur, and afl
members Boreof s sectarians.,

& penevally inelode any pupose In

Crmmayuantly, Vsoctavian purpese” a8 vsod B seetion 10 sl

guppest of a spawfic religlon oy general groups holding siostler relighony enets, The Movads

- Sepreme Cowet s Safloed probaldy sxpressed 1 bost by sinilag the seetiv was dotended that

F
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seligionl Moty sr ool Bomen v Nebasw, &0 Wisdd 318 29 NWARG 3w
{Wis 10T Kanproving sohool boards cowmtracting oducation sorvioss e oxceptions]  needs
childeen in relighous schools as o seonlye purposel; Advisory Opinien ne Conmtitstivaadlty of
TATETE Mo SO O3RS Mich. BE, INO NOW M 263 (Mich. 10NN meoving teachers paid with
publie ks lesehing sovubir subjects In privaie schouls as sevving a public porposs). These
caees and Hholr conclosions suppord the view Nevsda's Aefiele KT sovtion HUwith it lndsdinn

tr the nae of pubilic Bmds S seetian puepiyes way not intendhed o pooahads any soperslites
Rt B o bogidents] benelt 1o relighon, where such is made for » pelesry seouler prapose, The
dealions of the Newuds comstitution aud Section 10 soum to have allowed the Legisloturs

Hlunibility fn itw achions so fong a8 e prrpose i e aetions & nod fo baibd o s religioas seet

T 3

This Coaed bolisves thie detory of Seedon 10 and e d

<

R sty the vonsideration

- of the Dinited Sates Suprene Coort’s Interpeetation of the Exinblishment Clanse i sonsidering

the seope of soetion W These decisions concerning the Bstablidhmont Clsuse fovus for the ol
part o the saderlving purpese oF the defonged Stete sotion, Just gs the lomgaen of Section 10
Sosses on wdetlsr sooexposditvee of publle Seds b e os seotedsn purpose. YThe

Estubdislusent Clanse of the Fivgt Ameedomest, spplied w0 e Blotes theough the Boortoentd

- Ammoyidimend, previents & Sate from enscting Jews thet bave the ‘pmepese® or “effest’ of sdesaving

L

- or iehibiting relighon™  Svdwer v Shemone-Sarrds, S35 UR 029, G48-49 S3000) dgueting




3

T

k5

18

Fook

23

KK’A%’?E‘-&VR TRy

o] whether e aid hes fhe teffeet’ of advencing o inhibitng seligion™ X4 ab 32323 foltay

The Supremse Conet bn dposind v Noffown, S2ELLE, 303, 223323, {1997, xplain thet in

svalnating the constutionalily of & State sefion wnder the BEstablishment Clasy, the quostion o

I asked fs “whether the grvesnsment soted with the puspose of advaadng ov Sebdhiting veligion

tonsg

- comitted). This Coust finds Plaintifs have dhiled to slioge sny ety dlspating the BSA progn

- was otaeted for fhe valld ssoulse pospose of providing fnencial sevistence 1o parents o take

selvaniage of sduestional options svailable fo MNeveds childvn, The feglslative history Bor the
stehte demossiratey e Loghelatre considesed the implementation of the B8A program
importent Iy view of what it perocheed was the Bmiled schivvement of te poblic school system,
A i Lellman sad dgelisd, the guestion ixshatbe Be BRA progess e e Sebidde eifeot®
of sdvanging or inhibiing veligion.” Jelowwr v Slmssone-Harrdy, 536 LS, at 84849,

The Dobed Stees Supreow Cost's “decistons bove dows @ sonedstent distioetion

betwesn sovennnent programs that provide oid divently o roligious schools, and programs of

- genuiee sud hdependest choloss of private individeads™ &8 ot 49 (ollations oaviliedl, Whene g

s 5

- sehool sid progra, suok ay the BERA progesm, is nosded with respas fo refigion, and provisdes

- assistanes availeble directly o 8 vide spestran of Cithrens, or s o thiy case, nesetiadly o8

paenls of Mevade school childsen, whoe, fo tuem, diect the fiosnclal ssebstancs o reliuion
affiisted solwnls Swholbe oe 2 result of thelr own pondsg and ndopendent privete cheloe, the
g 5 ned rewlly subisof w0 challongs ender tie Febdishoat Clhese™ & This Cowt

o

conghides the US4 pogram doos ot viodsle Antiele XU section W, a8 the Bide dx oot usdog

pasbdic fhods S o seelaeian purposs, b B & poervsectariandesoniar one, of providing paesniy 8

b rampe of oduoational options R thel olildeen, The E8& propram Ypermity govesniesend

sl o ooseh redigions mstitutions oaly by way of the deliberaie dholoos of menrosy Indbvidasl




reciplents, The incklestal sdvunosmand o @ veligions misston, or the pososived eodorsermont of &
el igions messugs, B pasorshly attrftably o the individiad et et to the poveromest,

Wy

Y whose rele ends with the Usbuesemsnt of enetiis” Felmean, 536 13, st 632,

4 8 As provhiad under the provisions of the BEA stabule, the fands the State deposits i e
o0 ostudoat's sevings scoound ave reserved B educstional purposes, snd mo for any ssolariag

6 | purpese. The State hee vo inBueser or contesd over Sow sy peesat swekes 38 or hoy gonuing

=

wseppenidy, the Stals caneet b

s fndependany eholen to spend his o her BRA funds o
& desmed fo bo using the Bmds for 8 septarlen porpose as the pevents, and nol the State, divest

§ f through their ows ndependent declsion the Buads 8 aaligioas ofoestion sehools. Peronts, ity

1Y choose to ues the DA progsun, nrst sxpead the BSS foeds for soouler cduoation goods and

i1 services, aven I they chooss o obinin these werviess Bom melighon affilinded schosds. As
2 Hacussed shove, dinee the Uniled Staies Supreme Comt's 1993 devwsion fu Adeelier v 8w, the
= 13 foderal ooty lovorprating e Vetablishiment Clase, witeh, Bre Artiode 11, Seolion 18, prodibdiy
34 povermest action for the paepese of suppestbog or bailding up of seligion, have conghuded
i :~
: 5 1 shodent sasdetce programs aliowing partichsots 1 uwe thelr betalils ot rolighous schoods et
16§ s oscoular, not sectarien pupose. Ses eg, Sedwan v Shweeces-Rleely, 30 UMK at 68y
PR Eabeead v Outollng Foothilly Sobood Dy, 509 LR, 1 (1803 Wierr v Habingtes el of

Serwx, for Biind 474 LR 48T 1986 Adallor o e 463 TLE 388 (1983

Thix Court sgrees the ¥R program e provided e the statude oy sof rostiet sny pubdis

R R A o I R At T b

20 1 Reds for uee al any religion afflisied schwel The program provides Ay thvugh B8

3t 4 pavents 10 pay for sducation cholves the purends rowy choess R thair ohilden. Indesd, the
22§ Legislehme in crontfug the progeamn peevided & wide snge of options t pase

23 fsds,  Conseguently, wder the plaln fenes of section B the bogislatan ix sl osing pubdie

341 funds for @ weoteclen papese” Otbey counts considering thele St constitutionsl provisions

ERE RSN
8 i

AR
PEPRATHERT RY k




basd

Pt

hi

L

resteivting the vee of publiv funds fo sotavian schioods or R seclasian purposes hase Rund such

preveisions do not proghuds the Soate Trom offiring edvestion finemelsl 28d to pavents who, I urn,

- independentiy spend the aid with wligous sfliiate! sohools for edusating wevioes, Bee, 2g.,

ey v Nofmedstr, 2018 WL SH00 (0kla, Pely, 18, 3018% Nohaw » Nuppernbal, 310 B.3d

».\ %

I, B8, dAris O App. JUI3) Mueodith v Peave, 98¢ MBI 1IN 1238 44 2M13y

?f

Saons-Harely v Gofl 71 MG 203, 332 {0hio 1000 Sk v Bamsen, STH MW 3 803,

21 €Wy, TE9RY,

Plantills contend e Novads Supreme Cowt's dechson in Save v Halleok presludes

public fonds Tow bolng pessad hrough the BSA progrm o seligion alfillsed schoods,

b Hadloek the Nevads Rupreoe Cowrt soosideesd what sos closdy & St appropriation of pullic

.

fands 1o as orphanage tha previded mlighous fostesction and was affilisted with » specifie

A

religion. The Cowet Sl aot consider whether the Stale could providde mossy 1 1he orphanage S

e

e puvely sematar ooels of care and Sooding of e nephane. The Cowt soled His arguoment sy
e et G sppropriation, i “ped, would not bo used for sootarion pusposes, e e the
physice! nevessities of the oophans.™  Hewewvar, the Coud spocifivadly found the sppropaiation
i K

wirs Brtondesd o be 8 Vo charity”™ and & Pcontribution by o the aephanege. Sate v Solfoed,

By Mew, @t 38 Covssguently, the Muellood Cowst way faoed paly with considering the

- constintionality of o dives? appeoprintion o 8 religion affilisted cophanuge,  While 1 expeessnd

x

e ntend of sevtion M3 was Mt pobdie fhads should not be vsed, dirsotly vr inslivectly, Sy fhe
burilding ey of oy set” the Cowrt provided ne geidinoe 8 o whst would b sonsidensd
“lagfiveet™ suppost heoanse 8 speeitically fousd fhat 3 owes dealiog with o dinest cheeitabie

a5 ]
somivibution”

* Pt medend warkiy Adteoney Ulsmesal Opllows suppoet el viow of sealion 18 prolibition en puls
fords fov secturian porposss, THe Ovant bay moviewsd Sese opiniong, widch ae bmﬁm st Lt
Uipfborfindy adan favee cited Attorney Deveen] Opinisns ofdol ey cotend supeost the use of peldis fonds 2

£

3




¢ fo contrast, fu Mwreew Bl Orphaws Nome » CRildees, 171 P24 800, 803 (Obla,
208 PG e Stwte Bosnd of Atdes, acting sader opislative authority, made & contagt wish a
3k Baptist offflisted wrpheanage to cere for cortain orphon sad dependens children, Plsimit
4 challenged this sontsact wader e "o ad” clase of the Okdshoms Constitution, Article H, § 5,
§ 8 which provides "No public money or propesty sSall s by appropristed, sppBied, donated, oy
& & used, sveetly or indirestly, for the nee, beondl, or suppont of any sev, shaneh, denomination, ar
¥ syeten of religion, vr for the e, benellt or support of auy pelest mindmer o other reliiong

tanher or {ﬁggﬁ;ﬁ*@ of soetarka mnstiation sy sweh.” Consdideriag the isswe (e Nevads Suprame

Eoust eft apen in Madised whether the Bipe conld provide famds 10 3 seotarian fnstitution R g
soaetllay porpose, in s dostaone the contescting of save of State wands, tee Oklahos Bupessas

Court Beld the S, o neling the confragd, was “Rifiling o duy o woedy children,  The

o, ek
s e

and fwr

T30 instlotion onn rouder s service fha goes Sy towand e Adilment of iy dhuaty,

3§ comspensation e iy metler of conteset and poablic seond, The satier of the wisdom of the

provided snder fthe BEA PROI. 15 o oF the Citwd apiions Wi T S haltes the Adaroey Gememi \imi‘ S
iy g e Hie ciosmeniness hodbve S Dt s nons of e &) frniey Dieneal® oulnizns slehy svppest sew
o b, WHES: In BRRTS Op Mew, Ay G, (Mo, &, 1968, the Astorsey Chasoeal oplesd St sehanl

- swoede Sl Smade and wne the fareds oy aesiet ek poltic snd rebiginus schoal stedents us veguined
10§ B abe sieted the fodeisd funds bad to bo hapd soponss Bom ths state il schoo! Saads to aveld vi
: %f-.‘ Ag eoadandy nate, the Alosney ummmi sehssgnmnly sevorsed %i%h wplnben iy Qpdoim Mo, $5%-2

17 Sk st taend a&%%ﬁm* erradlad in pusehisd sohoods poukd onredl § in pubBe sohogd chises not o

' seveshin sehenl, T8 Op Mo, Ay Sen. Ozn. 34, I9L Ins ‘H—ﬁ»\}ﬁ{‘s‘ﬁ Mov, A8y Gow {Peks, 15, EB81), 4

. Aoy Cemeral wag %\i\{ﬁ whipther the state conld prowide fands o @ soatarisn Ehwg'\li\ﬂ for the care of o z‘tﬁpig\i

§8 ohiifdenss, The Adtorney Senseal sossioded "Dale 2 nob holiswe tha tgmjm W stviota i RRRING, W Intended i@
¥ ;ﬁ*ﬁ“aﬁx 1 Beesiie Y hospitaliostion i stelsvien bospiste™ Mowgver, i rpsohing M opindos, the stmey peal o

4 s 3ok el Vi soteiet Bnvnktion of wey kind wes dapanal” T G087 O N S0y Gen {Sept &

o % Astorngy Comal conchaded the “he c%;;m of divine sorvices b st ;;armm“ Emmmmm by i

0 =§ SRR uf m%zwmm faiths, and wher wionduney i onob compulsery, does nsd wlelate guy noaw

SR ponbibition, and St »m:agﬁh\smm co. doby oot conEReong S amksﬁsmr of Artlele ML Sathon 18,
% Cosiiabion of Bewade”  Heweser, the Attvensy Geiersl in sosohing the mmimm; svasidered the e’ ug@m

=1 i x}ﬁf&sﬁr ﬂir\m, i, mﬁm &‘r &i’x;w *ﬁexm& &\tm@ﬁ’% efﬁ\m T ttm mm %sg s:isxi m:&‘ »;\sg‘g\&k;r !:i'\sv\ 1\%&*

: ‘{}%. waz W {«éﬂ&z& E;J ooy }té wm the m&m\m ﬂms m z‘mwsm m RS- km% wiw sg{% 4 %ﬁm ~;t ép

SaRd™ o provide seonler sorvives to ohildoe me&z« whmi 5 “goairses b e ohaid cosd st S W pelighous wdse,
s iy se Sir versover! Som roliglous senmotativos *‘%t aa problows & g:tm:;wm ® Ws‘:fmwr-, wﬁ’i%&z ‘i‘h@ &i*{afwmw
&3k {.\wm.ﬂé wm ha‘iﬂ.?\‘?e EHY %&ts& m::s ixi §”\‘€‘{W.~.}ﬁ %\tﬂi‘él e .ia\m ’N‘a"@mm

23 5y
a8 PUIRRL: S8 R ; o & "
mw@& ”Ei?u:\. ﬁ‘iawm“{y i,m stk *“zwmma x&*mmﬂ EH sx,s: gsesf iy’ mm% f»af m 1.-'3“ i ﬁmmﬁ # ;:&mm\z& W d;:mh;z zkw

fwnaes el i

R S E R SLR
LR




1 Attt

by deoms of thase contrcty s for the Leogislafure sad the agoney upon whish § fheests the

R

2R performenoe of By eonvnnnds, sl so long s ey Invabes (he element of substugiad oetues o Se
o0 Stafe wand de oot amount o s g donation, o spovopristion o te nstitntion hevivg we
4§ relovesey s the allsles of the Sy, there i no constiostionnd provision effended™ While there

5§ worn s nwmmdey of Thotal distiaetions botveoss e coplannge i Maffood and thy one o Childer,

Bl o £%

& § iy Coml Hade the Okishoma Scolsion porsussbve ko dolinlog the seope of Neotion 1Py

-.«_,5}

- infations oo fhe uee of publie fends Sor seotarien purposts. See alve ALE-40 O, New, Ay

B[ Gen (Feb T3, 19910 {State mony contraet and pay religion sffillated hospitel for vure of erippled

-~

% f ohifdren B religlous tndesttiostion b sof soguived of the patlonis) The Cowt conchiles the

$ Y Moveda Soprepay Cowt's devizion b Safioct pracluding o divect passaant of pablic fads ax w

£V charifable contribation 1o 2 seligious affilisted ovphanage does sl precinde the Logdslature from

128 providiog Resds do BRA sccounts R the sooular purpese of sdusation, even 17 the fiads are tond
i

FE OB o contrast S asondar education throngh s soliglon sffifiated sehosl,

S To the degree Article NI Sestion 1, srguable prachades the Ste S making o divewt

15 paement & s religion afilised school, snder the B854 progesen, Se Sete deposits Ssdy into an

awsourt frors whinh peecos poy drew fo puechess sorvies,  Whils Plalsttlls wrgwe the Blais's
sotonion that RS aocoauts ame individedd cney of the pevealy is more Toem San substance,
with the Stade Hnding the uee of the aocounts, continmsng some vvensipht of the scvounty and

maintainfeg & right o vaused fonds, e sccounts o provided by sistsle sre secounts under the

control of the parents who can we the fuuds 0 pyy for ¢ wideasnge of educadion sptinus.

&1 Consequently, hls Court finds the form the State hes chosen S provide perents with Baancial

U sssiwtwwmo dooy oot resadt e divesd peveents Fom the Bie o any precsdained o prtionlyr

23§ destbnaiion,

This Court secopds the funds parands sy direct from BEA pooounts 5o religion affliaixd

4%




L

P

st nss,

P socin, e
i prasd ol
T e

o

3
T

A 2 S AR S

]
s

B
P

gy propnsveclipible sohool withowt the srivage, fevlppeenndeny aefection M porenty ¢
it : 4 F 4

selonls will be cominglad with other tdtions and ofbher Ruds These cowmingled Bmds will be
F et S prewide edocation o childven aad ey Be wsed 1o poovids eeligions fostrsction s

' serviess, The Plelotifly wesnrt, sheont soy roguiversent thet partiuipating, swohools ssgrepate the

public Smds Sor seowlsr sduoation, e funds Wil be wved to Burther seligions sofiviiay that ke

phace i these schoods, Plabntily srpee this wee of comingled funds, in pat 0 Rethessoce of

soliglons xotvities, mnoasts o w diveot use of public feds for o seotpelon parpose, Agaln, this

- oot Sissgresy 38 "the priecipad actors and direct beneBoteios sader the voucher progown see

seither the Sate noe pograme-sligitle schooly™ bul Neovada funtliee with school-uge ohildeen,

with o stwmilr asgemeny, Se “direst honefintarbes uader the viuchar propeam ave the famitios of

ki

atigide siodends and ol Bhe sehoods selooted by the parsvds By thelr ohildom o attond, The

wenediey program does aet divecthy Taod religious sotivities bocanse aoe funds may by divpersed to

g
?h’

"

 progrenseBeidh shedeny L L0 Aay beeetl R pregram-cBgible schoods, refipious o pon-

religlous, derives fom the peivate, independent chodce of the parents of program-sligibe

sindonls, e the deores of the Nate, snd ix thos ancillary and incldestad 1o the beoeflt confeend
o these fonilien™ & st 122839 (Fophasis i ordghaaly,
Plabntif¥ eoophestee the Bkelliood that lorge smounts of ald will de diverted from the

mabltc sohoods to rehgion oifilided schools, Moweer, the Undted Siates Sugeomg Qosel Say

"

ernphasized the mnoey of government sid channeled to relipiows fostibstions by wdbviduel aid

=

recipients is pol rolovast o the Hetablishment Clse Inguivy, and this Ceanl does not soe it w

o

sesdenst do the Aetiade TR, seotfon 1O tsgubey, Bither e BRA prograas’s kely potontiad to diven

- publie Tends theongh parosd cholos to st relighon-aiTistad scheols ¥ constButioes or &t is

W

- wod. The seount of Bmds diverksd does ot offiet the faguiry av the outoorse, Selwar w




RS SRS SRLAT SRS

¥ Simtons-sfardy, 336 UKL 839, GAR-48 {otting Meeller v Al 479 LLE,, at 4830488, (Ponead,

3 o

L potuesd By Burger, € 5 and REUNGEINT, 1, concaedng) oltbog Meeller, suprg, ol 398

»

%

IH0 L 474 LR, A0 951, 106 .00 148 O CONMOR, L, soncusing i paed and coneumring in

A

Hulppenth B ot $9G, (WhEe I conctmriogdh This Cowet's desision rests nod on whethey fow
oF mEay rogipients chose to sxpend sovermment ald ol 2 seligious schon] b, sther, o whether
sooipioity ponsrally wane orapowsret o dhed the sid o schooly or Institetions of thelr own

The Plainhifs contend the BEA progrem aould theovetically divert to privaty schovls o

F ool Plovads's sehonl ohildren, and; by covequenee, ofl Sanding oy the untem pablie sehiood
- owvntare, Howevey, that alrosst all sebond chilieen say be oligitle for the BRA program aed &
sigoificant numbey may sroll o iy aption doss oot mesa e & Yoo et of clrewmstiances

- ander which the stetate oo b constiotonatly appdied™ Dgde ¥ Showpinly v Mooy Repr of

Tare, 130 New, Adde O 73, 338 B3 o R, Ax disoussed before, thig Coust has no reason i
bedtove and Flatnbifs bave mod predired sy Setud alfogetions o suggest sl parengs of Novasda
sehool ohlidren soe golng o covoll in e BRA progown, s noted above, gvory i large rambers
of preorts eoesll i he prograze, se jong as e is a Yunifbon™ public school sestem,” spon o
e “penersd attondonee” of off, e Legisletwe han fulillsd the duty tmposed by Astiels X,
seothan 3. Plontils sssert o potoniial duinage ssaudting Bowm the spploation of the BRA progesm

whivh i, 8t bast, Pwerely epprohonded or Sewad™ Kee Dog v Brpen, 102 Now, at S35, 728 P

ok 844 (ofiing Meess v Corer 68 Nayw, 1, IR0, 189 PO 383, 363 {108 What the applied

fmpeet of the BSA prograns will be Is yet fo be detormised and tan be considered based on the
impeet # actually mokes, I the bapaet sweses so ilewdifiabde sy, indbvideds alfeotes by mash
damages will have stonding fo briog wo sctiont. The BRA poogosm provides porends with finding

shey may see 0 ehoose dfeat edusations opportuaitios for thely olillren snd does not replacs

bk




I u-k'-
pg) 2]

redd
rck

w.

e T o e e e

A e o

S S e i e L

It the ERA program ov whether the program may by aeed by porents w0 dirsot Tends el

the pubiie sobead system, The Ledsdature g contianeed o mest ity constitationa] obligation of

2 A

peoviding B publie sohools whish sve opon to ol Mesads schoolebilden a8 regeivad by Srtidle

- W seutiog 2.

Az with §is sailoray publie sehools oladny, Plaiatill alse angie the BRA program vinkes
Arttele XI, Section HFs probibition on the wee of R for soctoinn purposs bocanse catain
sohoods peeicipeting in the program will improperdy diseriminete o admissbons, srvollment, and
Ibrbegy howsad oo religlon sod other profected chessoferisties uader the Unied Sty smd Movads

govaiitutions and satates, £F ag, NRE § & IL3IHG NEN § 831070 {staiudex prohiliting

diseriminsiion i emplovmant sed publis scocmmodations, olading sohools, on bus

hisdd,

T

refipton, sexual oriontstion snd pender Wontityd.  Agaln ae this Cowrt has previowsly
Floindils cootentions ooy by posaitly selovant as o whether e Bds the Rate provides

sevils may be wsed for cortadn schooly which may ast o vivlation of diseriodnation ks,

- Howsvey, oo contontions e not detevminative of whetbey the Biafe bas the satbosily o cosate

- affifiated schoods,  Whils s Cowed bay found Planbiffs howe standing S chadlonge the

Legislatnrs's suihorlly w0 orpete the BSA progoam wadsy Aetiele XY secion 10, ey do aot have
standing to challenge snticipeted Hegal disorimingtion of some schools ay ey bave ot seffiesd
sad inhry, Agadd, s osteted shove, lodbvidundy whe suffer diserimination sy challvoge the
lomdont of covtain schooks @ the BRA prograsy woder the law, Whether Hepal disorimingtion
ouptns atd & schow] may prelicipade veder the E8A mogam can e deadt with In the specific
costent of the foots of ao sotusl controveryy rather Gusn Su dhe hrpnthetical., S Hoe 3 8o,
TEE Moy, b S35, TR P30 pr A8,

Thiv Cowt conchades Plabngifs have st alleged fols extablishing @ oot e g

P

ing the use of

! opialatre’s conation of the BRA progesm vishates Setiule XE section 1, probd




3

L2 Gk

B

s
v

P

R e S S

s
Ky,

s
bl

Bl

il

RS ST
SHBYRECY SN0
DERGIETMENE 3

Sestive 10 prohibifion on the vee of funds for scoterian preposes, The

A A
e L A s

- Brefbndents” Motion o Dlardes and dismisses Plabutil® Complaing puesvant o WROP 120005,

patbdie funds for @ sechuriag praposs. Plaintif” olado i dlamidssed,
VHEI Conclusion

Thix Coned bodde the Nevade progeam, the Chodos Sehodership Program, fs within the
Legistatre™s power gnsder Artiele X5, Bections { and 2, and the ensoted progran does net violsae

Lot Tiasle Plaimtils

k)

- are mod exified o velisd under apy seb of Hots slizged in thelr compladat. The Cowet grants

S \

ERATED this 180 day of May, 20 .Mw o)
x’“‘ f N f{.
{ﬁ:‘:@m P E bt

\.\\ )

ERIC IORNSONY
DIRTRICT COWRT 16




A-15-723703-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Matters COURT MINUTES October 20, 2015

A-15-723703-C Ruby Duncan, Plaintiff(s)
VS.
Nevada State of, Defendant(s)

October 20, 2015 7:30 AM Minute Order

HEARD BY: Thompson, Charles COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- Law Clerk advised there has been no opposition filed as to the Intervener-Defendants' Motion to
Associate Counsel and Motion to Intervene as Defendants. Therefore, COURT ORDERED, both

Motions are GRANTED as unopposed and the hearing date of October 21, 2015 is VACATED. Law
Clerk will notify the parties.

PRINT DATE: 06/22/2016 Page 1 of 18 Minutes Date:  October 20, 2015



A-15-723703-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Matters COURT MINUTES November 02, 2015

A-15-723703-C Ruby Duncan, Plaintiff(s)
VS.
Nevada State of, Defendant(s)

November 02, 2015  2:00 PM Minute Order

HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- The Court grants Plaintiffs' request for an extension of time to respond to the State of Nevada's
Motion to Dismiss, Intervenor-Defendants Joinder and proposed Amici's submissions. Plaintiff's
shall have until November 10, 2015 to file a single consolidated response to State of Nevada's Motion
to Dismiss, Invervenor-Defendants Joinder and proposed Amici's submissions. Plaintiff's response
shall not exceed 30 pages. The remaining briefing schedule remains unchanged. However, in view
of the Court's decision to allow Plaintiffs additional time, Defendants may request additional time for
any replies if they determine in good faith such additional time is necessary to appropriately reply to
Plaintiff's response.

PRINT DATE: 06/22/2016 Page 2 of 18 Minutes Date:  October 20, 2015



A-15-723703-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Matters COURT MINUTES November 17, 2015

A-15-723703-C Ruby Duncan, Plaintiff(s)
VS.
Nevada State of, Defendant(s)

November 17, 2015  7:30 AM Minute Order

HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- Law Clerk advised a Notice of Non-Opposition has been filed as to the Motion to Associate

Counsel. Therefore, COURT ORDERED, the Motion is GRANTED as unopposed and the hearing
date of November 18, 2015 is VACATED. Law Clerk to notify the parties.

PRINT DATE: 06/22/2016 Page 3 of 18 Minutes Date:  October 20, 2015



A-15-723703-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Matters COURT MINUTES December 01, 2015

A-15-723703-C Ruby Duncan, Plaintiff(s)
VS.
Nevada State of, Defendant(s)

December 01, 2015 7:30 AM Minute Order

HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- The Court DENIES the Becket Fund for Religious Liberty's ("Becket Fund") Motion for Leave to
Appear as Amicus Curiae to the extent that Becket Fund wishes to personally appear for oral

argument. However, the Court will consider the Amicus Curiae Brief when making its decision in
this matter. The hearing currently set for Wednesday, December 2, 2015 at 8:30 a.m. is VACATED.

PRINT DATE: 06/22/2016 Page 4 of 18 Minutes Date:  October 20, 2015



A-15-723703-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Matters COURT MINUTES December 07, 2015

A-15-723703-C Ruby Duncan, Plaintiff(s)
VS.
Nevada State of, Defendant(s)

December 07, 2015 7:30 AM Minute Order

HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- Law Clerk advised there is no opposition to the Motion to Associate Counsel. Therefore, COURT

ORDERED, Motion is GRANTED as unopposed and the hearing date of Wednesday, December 9,
2015 is VACATED. Law Clerk to notify the parties.

PRINT DATE: 06/22/2016 Page 5 of 18 Minutes Date:  October 20, 2015



A-15-723703-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Matters COURT MINUTES December 10, 2015

A-15-723703-C Ruby Duncan, Plaintiff(s)
VS.
Nevada State of, Defendant(s)

December 10, 2015 7:00 AM Minute Order

HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- COURT ORDERED, Defendant's Motion to Associate Counsel (filed 11/6) and Plaintiff's Motion to

Associate Counsel (filed 11/16) have been GRANTED as unopposed and the hearing date of
December 23, 2105 is VACATED. Law Clerk to notify the parties.

PRINT DATE: 06/22/2016 Page 6 of 18 Minutes Date:  October 20, 2015



A-15-723703-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Matters COURT MINUTES December 10, 2015

A-15-723703-C Ruby Duncan, Plaintitf(s)
Vs.
Nevada State of, Defendant(s)

December 10,2015  1:30 PM All Pending Motions

HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER:

REPORTER: Amber Riggio

PARTIES
PRESENT: Bhirud, Ketan D. Attorney
Rose, Amy M, ESQ Attorney
JOURNAL ENTRIES

- DEFENDANT'S MOTION TO DISMISS FOR LACK OF JURISDICTION AND FAILURE TO STATE
A CLAIM...DEFENDANT'S MOTION FOR EXPEDITED ARGUMENT AND DECISION..PARENT-
INTERVENERS' JOINDER IN DEFENDANTS' MOTION TO DISMISS AND MEMORANDUM OF
POINTS AND AUTHORITIES IN SUPPORT THEREOF

Lawrence Vandyke and Joseph Tartakovsky, present for the Defendants; Tim Keller, present for the
Intervener Defendants and Richard Katskee appeared for the Plaintiffs. Arguments by Mr. Vandyke,
Mr. Keller and Mr. Katskee in support of their respective positions. Following, COURT ORDERED,
matter taken UNDER ADVISEMENT.

CLERK'S NOTE: Court's Order tiled 5/18/16 GRANTED Defendant's Motion to Dismiss for Lack of
Jurisdiction and DISMISSED Plaintiff's Complaint. s
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A-15-723703-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Matters COURT MINUTES December 18, 2015

A-15-723703-C Ruby Duncan, Plaintiff(s)
Vs.
Nevada State of, Defendant(s)

December 18,2015  9:30 AM Motion Motion for Expedited
Discovery in Support
of Plaintiff's Motion
for Preliminary
Injucntion

HEARD BY: Bulla, Bonnie COURTROOM: RJC Level 5 Hearing Room
COURT CLERK: Jennifer Lott

RECORDER: Francesca Haak

REPORTER:
PARTIES
PRESENT: Bhirud, Ketan D. Attorney
Rose, Amy M, ESQ Attorney
Zastrow, Lisa J. Attorney
JOURNAL ENTRIES

- Joseph Tartakovsky, Esquire, for the Office of the Attorney General; Keith Diggs, Esquire, for
Intervenor Defts.

A Preliminary injunction is set in January, and the Program could possibly start in February. Ms.
Rose needs information for the Evidentiary Hearing, and counsel has a proposed schedule. Ms.
Zastrow strongly opposed any discovery. Colloquy re: constitutional challenge to a law. Argument
by Ms. Rose. Commissioner inquired what information could be reasonably made available to Pltf
prior to an Evidentiary Hearing.

Upon Commissioner's inquiry, Ms. Zastrow stated six Intervenors are involved. Argument by Ms.
Zastrow. Money has not been distributed yet. Colloquy re: obtaining information from the State of
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Nevada. Mr. Tartakovsky stated schools are still able to apply, and to date, there is no list of schools
who've applied to the program. Mr. Tartakovsky must speak with the client re: if a list can be
complied. Argument by Mr. Tartakovsky.

COMMISSIONER RECOMMENDED, Commissioner and counsel need a list of schools who have
applied to the program to date; no names except name Intervenors, but use numbers for names.
Colloquy re: zip codes where students reside. COMMISSIONER RECOMMENDED, motion is
GRANTED within parameters; 1) identify schools who applied to program, 2) the number of
students who applied to receive money from program (broken down by zip code if possible), 3) the
schools they applied to, and 4) how many want to go to which school. Arguments by counsel.
Commissioner WAIVED time to object when the Attorneys are served with a courtesy copy of DCRR.

Arguments by counsel. Ms. Rose provided a document to Commissioner in Open Court. Ms. Rose
has seen all public information, but she requested anything done that wasn't put on the Treasury
website. Colloquy. Commissioner suggested Ms. Rose send Request for Admissions re: policies and
procedures / rules published on the website. Ms. Rose requested studies on this program's impact
on public schools. Commissioner advised counsel the statistics of what currently exists must be
available. Commissioner noted Judge Johnson's Law Clerk is present in the courtroom.

Commissioner DEFERRED the structure of Preliminary Injunction to Judge Johnson. Upon
Commissioner's inquiry, Mr. Tartakovsky stated there are no preliminary studies to address the
impact of the school system. Colloquy. Commissioner suggested Ms. Rose send Request for
Admissions or Interrogatories re: studies.

Commissioner suggested counsel have a pre-preliminary conference, and exchange documents and
wilness lists in advance of the hearing. Commissioner is available by conference call; however,
Admissibility will be determined by the District Court Judge. COMMISSIONER RECOMMENDED,
Applications must be identified for schools that applied, and copy curriculum information available
(or provide in written format as discussed). Ms. Rose suggested Subpoenaing the schools directly to
obtain information. No Approvals yet.

Commissioner advised counsel they must use discovery tools. COMMISSIONER RECOMMENDED,
use Request to Produce for curriculum only. Ms. Rose stated the Intervenors answered (difficulty
setting up an ECC). Ms. Zastrow will set up an Early Case Conference to move forward. Review
Rule 36 to authenticate documents before the Hearing. Do not Subpoena the schools.
COMMISSIONER RECOMMENDED, Interrogatories 3 and 4 are PROTECTED for those types of
questions from going forward for now; Intervenors are PROTECTED, no further information from
them, but obtain information from the State.
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COMMISSIONER RECOMMENDED, by 12/24 /15, Pltf will serve discovery on counsel for the State;
provide information by 1/8/16; HAND DELIVER discovery to all counsel; conduct a pre-
preliminary conference by 1/5/16.

Ms. Rose to prepare the Report and Recommendations, and counsel to approve as to form and
content. A proper report must be timely submitted within 10 days of the hearing. Otherwise,
counsel will pay a contribution. Ms. Rose to appear at status check hearing to report on the Report
and Recommendations. Commissioner is available by conference call if necessary.

Mr. Tartakovsky requested reciprocal discovery. The issue is not before Commissioner today. Have
a 2.34 conference before bringing a Motion in Discovery. Commissioner stated if issues arise, other
counsel can be present on Jan. §, 2016.

1/8/16 11:00 a.m. Status Check: Compliance
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Matters COURT MINUTES December 21, 2015

A-15-723703-C Ruby Duncan, Plaintiff(s)
VS.
Nevada State of, Defendant(s)

December 21, 2015 7:30 AM Minute Order

HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- Law Clerk advised a non-opposition has been filed. Therefore, COURT ORDERED, Nevada State
Education Association and National Education Association Motion for Leave lo File Brief as Amici

Curiae in Support of Plaintiffs' Opposition to Motion to Dismiss has been GRANTED as unopposed
and hearing date of December 23, 2015 is VACATED. Law Clerk to notify the parties.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Matters COURT MINUTES January 07, 2016

A-15-723703-C Ruby Duncan, Plaintiff(s)
VS.
Nevada State of, Defendant(s)

January 07, 2016 3:30 PM Minute Order

HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- Per Law Clerk, COURT ORDERED, Motion to Associate Counsel Daniel Patrick Kearney, Esq.;
Motion to Associate Counsel Daniel Walter Hartmen, Esq.; Motion to Associate Counsel Alyssa Hope

DaCunha, Esq. and Motion to Associate Counsel Kevin Michael Gallagher, Esq. are all GRANTED as
unopposed and the hearing date of January 13, 2016 is VACATED. Law Clerk to notify the parties.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Matters COURT MINUTES February 01, 2016

A-15-723703-C Ruby Duncan, Plaintiff(s)
VS.
Nevada State of, Defendant(s)

February 01, 2016 7:30 AM Minute Order

HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- In view of the decision in the First Judicial District Court of the State of Nevada staying
implementation of NRS 387.045, finding a likelihood that Plaintiffs would prevail on their cause of
action that the statute violates Article 11, Section 6 of the Nevada Constitution, the Court discloses
the following information: This Court reads the decision of Judge James E. Wilson, Jr. to rest largely
on amendments to Section 6 which were passed by the voters in 2006 as part of the Education First
Initiative Petition. Although in this case Plaintiffs have not alleged a cause of action based on Section
6, the Court is cognizant that, depending on the parties consideration, the section may play a role in
the litigation of the instant case.

This Court was appointed to the bench in May 2015 and must run in the primary and general election
this year. As of January 15, 2016, the Court has drawn three opponents, and, consequently, has
arranged for Jim Denton Associates, Inc., a Nevada corporation, to manage his retention campaign.
Jim Denton Associates also managed Judge Susan Johnson s (wife to Judge Eric Johnson) judicial
campaigns in 2006, 2008, and 2014. With the decision of the First Judicial District Court and the need
to confirm retention of a campaign manager, this Court was reminded that Jim Denton Associates
was retained to supervise and secure the signatures required to place the Education First Initiative on
the ballot in two consecutive elections. The firm was then retained to pass it once the signatures were
obtained, including the setting up of numerous editorial board interviews and participating in other
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earned media. Over a four year period, the firm was primarily responsible for managing the
campaign to pass the Education First Initiative which it successfully did in 2006.

The Court has in keeping with its ethical obligations not discussed its analysis, thoughts or views on
the instant case with Jim Denton Associates, but believes that its relationship to Jim Denton
Associates and Jim Denton Associates' relationship to the Education First Initiative should be
disclosed to the parties for them to independently assess and express any concerns they may have
with the Court continuing to preside over this matter.

If the parties do not have any concerns with the Court continuing to preside, the Court asks the
parties to contact the Court s law clerk, Josephine Groh, to schedule a status check hearing preferably
at any time on February 5, 2016 or Monday, February 8, 2016 at 8:30a.m. The purpose of the hearing
would be to (1) determine any outstanding issues between the parties as to discovery in view of the
Discovery Commissioner s order; (2) determine, in view of the discovery provided to date, what, if
any, factual issues remain in dispute which the parties believe are essential for the Court s
determination of the case; and (3) schedule an evidentiary hearing on the remaining essential factual
issues.

The day prior to the hearing the Court asks each party to file, with a courtesy copy to the Court, what

it believes are factual issues that remain in dispute and a short explanation of their essential nature to
the proof of their case.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Matters COURT MINUTES February 04, 2016

A-15-723703-C Ruby Duncan, Plaintiff(s)
VS.
Nevada State of, Defendant(s)

February 04, 2016 7:30 AM Minute Order

HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Pursuant to the Law Clerk, COURT ORDERED, the Motion to Associate Counsel is GRANTED and
the hearing date of February 10, 2016 is VACATED. Law Clerk to notify the parties.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Matters COURT MINUTES February 11, 2016

A-15-723703-C Ruby Duncan, Plaintiff(s)
VS.
Nevada State of, Defendant(s)

February 11, 2016 7:30 AM Minute Order

HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Pursuant to Law Clerk, COURT ORDERED, Plaintiff's Motion to Associate Counsel filed 1/20/16 is
GRANTED and the hearing date of 2/24 /16 is VACATED. Law Clerk to notify the parties.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Matters COURT MINUTES February 11, 2016

A-15-723703-C Ruby Duncan, Plaintiff(s)
VS.
Nevada State of, Defendant(s)

February 11, 2016 8:00 AM Status Check

HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER:

REPORTER: Amber Riggio

PARTIES
PRESENT: Bhirud, Ketan D. Attorney
DaCunha, Alyssa H. Attorney
Rose, Amy M, ESQ Attorney
JOURNAL ENTRIES

- Nitin Subhedar, counsel for Plaintiff; Lawrence Vandyke, counsel for Defendant; Tim Keller and
Keith Diggs, counsel for Intervenors also present; Ms. Weaver, counsel for ACLU and Mr.
Tartakovsky, counsel for State of Nevada, appeared via Court Call. Arguments by Ms. Rose, Mr.
Subhedar, Mr. VanDyke, Ms. Weaver, Mr. Tartakovsky and Mr. Keller. Following, Plaintiff's to file
an Amended Complaint by 2/25. Further, Plaintiffs to provide a very straight outline of facts to
establish cause of action and denote which ones are in dispute and will add discovery noting depos
or interrogatories they need as to each fact by 2/19 and State to file response by 2/26. COURT
ORDERED, matter CONTINUED, however, advised it will try to resolve on the merits.

.. CONTINUED 3/2/16 1:45 PM
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DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Matters COURT MINUTES March 02, 2016

A-15-723703-C Ruby Duncan, Plaintitf(s)
Vs.
Nevada State of, Defendant(s)

March 02, 2016 1:45 PM Status Check

HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER:

REPORTER: Amber Riggio

PARTIES
PRESENT: Rose, Amy M, ESQ Attorney

JOURNAL ENTRIES

- Nitin Subhedar and Samuel Edwards, counsel for Plaintiffs; Lawrence Vandyke and Joseph
Tartakovsky, counsel for Defendants; Tim Keller and Keith Diggs, counsel for Intervenors, also
present. Mr. Lipper appeared for the Plaintiffs via Court Call. Statements by Ms. Rose, Mr.
Subhedar, Mr. Vandyke and Mr. Keller in support of their prospective positions. Court wants to
issue a decision on the Motion to Dismiss or Motion for Preliminary Injunction and requested a
statement of fact from each side that the Court can utilize in the decision. Additionally, Court
requested a short briefing as to jurisdiction by 3/11 with the responses due by 3/18 and from this, the
Court will determine if additional discovery is necessary. COURT ORDERED, UNDER
ADVISEMENT.

CLERK'S NOTE: Court's Order filed 5/18/16 GRANTED Defendant's Motion to Dismiss for Lack of
Jurisdiction and DISMISSED Plaintiff's Complaint. Is
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Certification of Copy

State of Nevada } ss
County of Clark .

1, Steven D. Grierson, the Clerk of the Court of the Fighth Judicial District Court, Clark County, State of
Nevada, does hereby certify that the foregoing is a true, full and correct copy of the hereinafter stated

original document(s):

NOTICE OF APPEAL; APPELLANTS' CASE APPEAL STATEMENT,;
DISTRICT COURT DOCKET ENTRIES, CIVIL. COVER SHEET; ORDER ON DEFENDANT'S
MOTION TO DISMISS FOR LACK OF JURISDICTION AND FAILURE TO STATE A CLAIM;
NOTICE OF ENTRY OF ORDER; DISTRICT COURT MINUTES

RUBY DUNCAN; RABBI MEL HECHT;
HOWARD WATTS, III; LEORA OLIVAS;
ADAM BERGER,

Plaintift{’s),
Vs,

STATE OF NEVADA ex rel, THE OFFICE OF
THE STATE TREASURER and THE NEVADA
DEPARTMENT OF EDUCATION; DAN
SCHWARTY., Nevada State Treasurer, in his
official capacity; STEVE CANAVERO, Interim
Superintendent of Public Instruction, in his
official capacity.,

Defendant(s).

now on file and of record in this office.

Case No: A-15-723703-C
Dept No: XX

IN WITNESS THEREOF; | have hereunto
Set my hand and Affixedthe seal of the
Court at my officesT.as.Vegas; Nevada

This, 22 day 6t June 2016.

Steven'D. Grierson, Clerk of the Gburt

Heather Ungermann; Deputy Clerk
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Amy M. Rose (SBN 12081)

AMERICAN CIVIL LIBERTIES UNION OF NEVADA
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Telephone: (702) 366-1536
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Washington, DC 20036

katskee(@au.org

Nitin Subhedar”

Samuel Jacob Edwards’

COVINGTON & BURLING LLP

One Froat Street, 35th Floor

San Francisco, California 94111-5356
nsubhedar@cov.com

Anupam Sharma’

COVINGTON & BURLING LLP
333 Twin Dolphin Dr,, Suite 700
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Tracie K. Lindeman
Clerk of Supreme Court

DISTRICT COURT
CLARK COUNTY, NEVADA
Ruby Duncan, an individual; Rabbi Mel Hechit, an Case No.: A-15-7237063-C
mdividual;, Howard Watts I11, an individual; Leora Dept. No.: 20
Olivas, an individual; Adam Berger, an individual,
Plaintiffs, NOTICE OF APPEAL
V.

State of Nevada ex rel, the Office of the State Treasurer
of Nevada and the Nevada Department of Education;
Dan Schwartz, Nevada State Treasurer, in his official
capacity; Steve Canavero, [nterim Superintendent of

Public Instruction, m his official capacity,

Defendants,
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Aimee Hairr; Aurora Espinoza; Elizabeth
Robbins; Lara Allen; Jeffrey Smith; and
Trina Smith,

Parent-Intervenors.

NOTICE OF APPEAL

Notice is hereby given that Ruby Duncan, Rabbi Mel Hecht, Howard Watts I, Leora Olivas, and Adam
Berger, Plaintiffs above named, hereby appeal to the Supreme Court of Nevada from the Order granting

Defendants’ Motion to Dismiss for Lack of Jurisdiction and Failure to State a Claim, entered in this action

on the 18" day of May, 2016.

Respectfully Submitted this June 17", 2016

Daniel Mach™ .

Heather L. Weaver

AMERICAN CIVIL LIBERTIES UNION FOUNDATION
915 15th Street NW, Ste. 600

Washington, D.C. 20005

dmach@aclu.org

hweaver@aclu.org

Richard B. Katskee"

AMFERICANS UNITED FOR SEPARATION OF
CHURCH AND STATE

1901 L Street NW, Suite 400

Washington, DC 20036

katskeet@au.org

/s/ Amy M. Rose

Amy M. Rose (SBN 12081}

AMERICAN CIVIL LIBERTIES UNION OF NEVADA
601 S. Rancho Drive, Suite B-11

Las Vegas, Nevada 89106

Telephone: (702) 366-1536

rose@aclunv.org

Nitin Subhedar’

Samuel Jacob Edwards’

COVINGTON & BURLING LLP

One Front Street, 35th Floor

San Francisco, California 94111-5356
nsubhedar@cov.com

Anupam Sharma’

COVINGTON & BURLING LLP
333 Twin Dolphin Dr., Suite 700
Redwood Shores, CA 94065
asharma(@cov.com

Attorneys for Plaintiffs

" Admitted via Pro Hac Vice
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on thel7th of June, 2016, 1 served a true and correct copy of
the foregoing Notice of Appeal upon the following parties hereto, by the WIZNET electronic service

provided by the court and via depositing it in the U.S. Mail:

Adam Laxalt

Lawrence VanDyke

Joseph Tartakovsky

Ketan Bhirud

Office of the Nevada Attorney General
100 North Carson Street

Carson City, NV 89701

Mark A, Hutchison

Jacob A. Reynolds

Robert T, Stewart

Hutchison & Steffen, LLC

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Timothy D. Keller

Keith E. Diggs

Institute For Justice

398 South Mill Ave., Ste. 301
Tempe, AZ 85281

Lisa Zastrow
Matthrew Dushoff
Kolesar and Leatham
400 N Rampart #400
Las Vegas, NV 89145

/8! Tamika Shauntee
An employee of the ACLU of Nevada

NOTICE OF APPEAL




e 1 Oy

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ASTA

Amy M. Rose (SBN 120581)

AMERICAN CIVIL LIBERTIES UNION OF NEVADA
601 8. Rancho Drive, Suite B-11

Las Vegas, Nevada 89106

Telephone; (702) 366-1536

rose@aclunv.org

Daniel Mach”

Heather L. Weaver

AMERICAN CVIL LIBERTIES UNION FOUNDATION
915 15th Street NW, Ste. 600

Washington, D.C. 20005

dmach(@aclu.org

hweaver@aclu.org

Richard B. Katskee™

AMERICANS UNITED FOR SEPARATION OF CHURCH AND STATE
1901 L Street NW, Suite 400

Washington, DC 20036

katskee(@au.org

Nitin Subhedar’

Samuel Jacob Edwards'

COVINGTON & BURLING LLP

One Front Street, 35th Floor

San Francisco, California 94111-5336
nsubhedari@cov.com

Anupam Sharma’
COVINGTON & BURLING LLP
333 Twin Dolphin Dr., Suite 700
Redwood Shores, CA 94065
asharma(@cov.com
"Admitted via Pro Hac Vice
DISTRICT COURT
CLARK COUNTY, NEVADA

Ruby Duncan, an individual; Rabbi Mel Hecht, an Case No.:
mdividual; Howard Watts 111, an ndividual; Leora Dept. No.:
Olivas, an individual; Adam Berger, an individual,

Plaintiffs,

V.

State of Nevada ex rel, the Office of the State Treasurer
of Nevada and the Nevada Department of Education;
Dan Schwartz, Nevada State Treasurer, in his official
capacity; Steve Canavero, Interim Superintendent of
Public Instruction, in his official capacity,

Defendants,

and
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Aimee Hairr; Aurora Espinoza; Elizabeth
Robbins; Lara Allen; Jeffrey Smith; and
Trina Smith,

Parent-Intervenors.

APPELLANTS’ CASE APPEAL STATEMENT

PETITIONERS Ruby Duncan, Rabbi Mel Hecht, Howard Watts I1i, Leora Olivas, and Adam

Berger, by and through their attorneys file this Case Appeal Statement pursuant to NRAP 3(f).

I. The name of the judge who entered the order or judgment being appealed:
The Honorable Judge Eric Johnson

2. The name of each appellant and the name and address of counsel for each appellant:

Name of Appellants: Ruby Duncan, an individual; Rabbi Mel Hecht, an individual; Howard

Watts I11, an individual; Leora Olivas, an individual; and Adam Berger, an individual.

Name And Address Of Counsel For All Appellants:
Amy M. Rose (SBN 12081}

American Civil Liberties Union Of Nevada

601 S. Rancho Drive, Suite B-11

Las Vegas, Nevada §9106

Daniel Mach (Admitted via Pro Hac Vice)
Heather L. Weaver {Admitted via Pro Hac Vice)
American Civil Liberties Union Foundation

915 15th Street NW, Ste. 600

Washington, D.C. 20005

Richard B. Katskee (Admitted via Pro Hac Vice)

AMERICANS UNITED FOR SEPARATION OF CHURCH AND STATE
1901 L Street NW, Suite 400

Washington, DC 20036

Nitin Subhedar (Admitted via Pro Hac Vice)
Samuel Jacob Edwards (Admitted via Pro Hac Vice)
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Covington & Burling LLP
One Front Street, 35th Floor
San Francisco, California 94111-5356

Anupam Sharma (Admitted via Pro Hac Vice)
Covington & Burling LLP

333 Twin Dolphin Dr., Suite 700

Redwood Shores, CA 94065

. The name of each respondent and the name and address of appellate counsel, if known, for

each respondent, but if the name of a respondent’s appellate counsel is not known, then the
name and address of that respondent’s trial counsel:

Names of Respondent: State of Nevada ex rel, the Office of the State Treasurer of Nevada and

the Nevada Department of Education; Dan Schwartz, Nevada State Treasurer, in his official
capacity; Steve Canavero, Interim Superintendent of Public Instruction, in his official capacity.

Names and Addresses of Trial Counsel for Respondent:

Adam Laxalt

Lawrence VanDyke

Joseph Tartakovsky

Ketan Bhirud

Office of the Nevada Attorney General
100 North Carson Street

Carson City, NV 89701

Names of Respondent-Intervenors: Aimee Hairr; Aurora Espinoza; Elizabeth Robbins; Lara
Allen; Jeffrey Smith; and Trina Smith

Names and Addresses of Trial Counsel for Respondent-Intervenors:

Mark A, Hutchison

Jacob A. Reynolds

Robert T, Stewart

Hutchison & Steffen, LLC

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Timothy D. Keller

Keith E. Diggs

Institute For Justice

398 South Mill Ave,, Ste. 301
Tempe, AZ 85281
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{isa Zastrow
Matthrew Dushoff
Kolesar and Leatham
400 N Rampart #400
Las Vegas, NV 89145

. Whether an attorney identified in response to 3 or 4 is not licensed to practice law in

Nevada, and if so, whether the district court granted that attorney permission to appear
under SCR 42, inclading a copy of any district court order granting that permission.

The following counsel are not licensed to practice law in Nevada and were granted permission to
practice for the purposes of this proceeding by the district court. All orders are attached.

Daniel Mach

Heather L. Weaver
Richard B, Katskee
Nitin Subhedar
Samuel Jacob Edwards
Anupam Sharma
Timothy D. Keller
Keith E. Diggs

. Whether the appellant was represented by appeointed counsel in the district court, and

whether the appellant is represented by appointed counsel on appeal.

No appellant was represented by appointed counsel in the district court.

. Whether the district court granted the appellant leave to proceed in forma pauperis, and if

so, the date of the district court’s order granting that leave.

No appellant was granted leave to proceed in forma pauperis.

. 'The date that the proceedings commenced in the district court

Proceedings commenced on August 27, 2015.

. A brief description of the nature of the action and result in the district court, inclading the

type of judgment or order being appealed and the relief granted by the district court.

Deseription of the Nature of the Action: Appellants brought suit because the voucher program

established under Senate Bill 302 (2015) violates both Section 2 and Section 10 of Article 11 of

the Nevada Constitution. Appellants alleged that, if allowed to proceed, the voucher program will,

3
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10.

in violation of Article 11, Section 10 divert millions of dollars in public-education funds to private
schools—-the majority of which are religious—and that this program will allow those taxpayer
funds to be used for religious education, indoctrination, and discrimination. Appeliants also alleged
that the voucher program will, in violation of Article 11, Section 2, create a non-uniform and
competing system of private schools by providing public funding to private and religious schools
that (1) are not open and accessible to all Nevada children and teachers due to discriminatory
admissions and employment practices, and (2) use curricula, instruction, and educational standards
that diverge dramatically from those in public schools. Appellants also alleged that the voucher
program further violates Article 11, Section 2 because-—by diverting funds from public schools
and bolstering a system of competing private and religious schools——it will undermine the public
school system that the State is constitutionally required to provide. Appellants appeal the district

court’s dismissal of both the Section 2 and Section 10 claims.

Result in District Court: Respondents filed a motion to dismiss for lack of jurisdiction and for

failure to state a claim on October 19, 2015, Respondent-Intervenors filed a joinder to this motion
on October 26, 2015. Appellants filed an opposition on November 10, 2016. On May 18, 2016

the District Court granted this motion to dismiss and dismissed Appellants’ case.

Whether the case has previously been the subject of an appeal to or original writ
proceeding in the Sapreme Court and, if so, the caption and Sapreme Court docket
number of the prior proceeding.

This case has not previously been the subject of an appeal or original write proceeding in the

Supreme Court.

Whether the appeal involves child castody or visitation.

This appeal does not involve child custody or visitation.

4
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11. In civil cases, whether the appeal involves the possibility of settlement.
Although Appellants are open to discussion of settlement, it is not likely this case will be resolved

through settlement.

DATED this June 17th, 2016

Respectfully Submitted,
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Daniel Mach® .

Heather L. Weaver

AMERICAN CIVIL LIBERTIES UNION FOUNDATION
915 15th Street NW, Ste. 600

Washington, D.C. 20005

dmach@aclu.org

hweaver@aclu.org

Richard B. Katskee"

AMERICANS UNITED FOR SEPARATION OF
CHURCH AND STATE

1901 L Street NW, Suite 400

Washington, DC 20036

katskee(@au.org

/s/ Amy M, Rose

Amy M. Rose (SBN 12081}

AMERICAN CIVIL LIBERTIES UNION OF NEVADA
601 S. Rancho Drive, Suite B-11

Las Vegas, Nevada 89106

Telephone: (702) 366-1536

rose@aclunv.org

Nitin Subhedar’

Samuel Jacob Edwards’

COVINGTON & BURLING LLP

One Front Street, 35th Floor

San Francisco, California 94111-5356
nsubhedar(@cov.com

Anupam Sharma’

COVINGTON & BURLING LLP
333 Twin Dolphin Dr., Suite 700
Redwood Shores, CA 940635
asharma@cov.com

Attorneys for Plaintiffs

* Admitted via Pro Hac Vice
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 17" of June, 2016, I served a true and correct copy of
the foregoing Appellants” Case Appeal Statement upon the following parties hereto, by the WIZNET

electronic service provided by the court and via depositing it in the U.S. Mail:

Adam Laxalt

Lawrence VanDyke

Joseph Tartakovsky

Ketan Bhirud

Office of the Nevada Attorney General
100 North Carson Street

Carson City, NV 89701

Mark A, Hutchison

Jacob A. Reynolds

Robert T. Stewart

Hutchison & Steffen, LLC

10080 West Alta Drive, Suite 200
Pas Vegas, NV 89145

Timothy D. Keller

Keith E. Diggs

Institute For Justice

398 South Mill Ave., Ste. 301
Tempe, AZ 85281

Lisa Zastrow
Matthrew Dushoff
Kolesar and Leatham
400 N Rampart #400
Pas Vegas, NV 89145

/8! Tamika Shauntee
An employee of the ACLU of Nevada
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Ruby Duncan, Plaintiff(s)
Vvs.
Nevada State of, Defendant(s)

DEPARTMENT 20

CASE SUMMARY
CASE NoO. A-15-723703-C

Location: Department 20
Judicial Officer: Johnson, Eric
Filed on: 08/27/2015
Cross-Reference Case A723703
Number:

CASE INFORMATION

Case Type: Other Civil Matters

Case Flags: Appealed to Supreme Court
Automatically Exempt from

Arbitration
DATE CASE ASSIGNMENT
Current Case Assignment
Case Number A-15-723703-C
Court Department 20
Date Assigned 08/27/2015
Judicial Officer Johnson, Eric
PARTY INFORMATION
Plaintiff Berger, Adam Rose, Amy M, ESQ
Retained
702-362-6666(W)
Duncan, Ruby Rose, Amy M, ESQ
Retained
702-362-6666(W)
Hecht, Rabbi Mel Rose, Amy M, ESQ
Retained
702-362-6666(W)
Olivas, Leora Rose, Amy M, ESQ
Retained
702-362-6666(W)
Watts, Howard, 111 Rose, Amy M, ESQ
Retained
702-362-6666(W)
Defendant Canavero, Steve
Removed: 05/18/2016
Dismissed
Nevada State of
Schwartz, Dan
Removed: 05/18/2016
Dismissed
Intervenor Allen, Lara Stewart, Robert T.
Defendant Retained

Espinoza, Aurora

Hairr, Aimee

702-385-2500(W)

Stewart, Robert T.
Retained
702-385-2500(W)

Stewart, Robert T.

PAGE1OF 13 Printed on 06/22/2016 at 10:06 AM



Other

DEPARTMENT 20

CASE SUMMARY
CASE NoO. A-15-723703-C

Robbins, Elizabeth

Smith, Jeffrey

Smith, Trina

Becket Funding For Religious Liberty

Foundation for Excellence in Education

Retained
702-385-2500(W)

Stewart, Robert T.
Retained
702-385-2500(W)

Stewart, Robert T.
Retained

702-385-2500(W)

Stewart, Robert T.
Reiained

702-385-2500(W)

Barr, Jeffrey F.
Retained

702-631-7555(W)

Hutchison, Mark A
Reiained
702-385-2500(W)

DATE

EVENTS & ORDERS OF THE COURT

INDEX

08/27/2015

08/27/2015

09/17/2015

09/17/2015

09/17/2015

09/17/2015

09/21/2015

09/21/2015

09/21/2015

Eﬁ Complaint
Filed By: Plaintiff Duncan, Ruby
Complaint Requesting Injunctive Relief and Declaratory Relief

m Initial Appearance Fee Disclosure

Filed By: Plaintiff Duncan, Ruby
Initial Appearance Fee Disclosure NRS Chapter 19

é‘ Initial Appearance Fee Disclosure
Filed By: Intervenor Defendant Hairr, Aimee
Initial Appearance Fee Disclosure

@ Motion to Associate Counsel
Filed By: Intervenor Defendant Allen, Lara
Intervenor-Defendants' Motion to Associate Counsel

@ Motion to Intervene
Party: Intervenor Defendant Allen, Lara
Motion to Intervene as Defendants

Em Answer to Complaint
Filed by: Intervenor Defendant Hairr, Aimee

Intervenor-Defendants' Answer to Plaintiffs' Complaint Requesting Injuctive and Declaratory

Relief

@ Summons
Filed by: Plaintiff Duncan, Ruby
Summons - Dan Schwartz (Nevada State Treasurer)

Summons
Filed by: Plaintiff Duncan, Ruby
Summons - Office of the State Treasurer of Nevada)

m Summons
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DEPARTMENT 20

CASE SUMMARY

CASE NoO. A-15-723703-C

Filed by: Plaintiff Duncan, Ruby
Summons - Siate of Nevada (Nevada Department of Education)

09/21/2015

Filed by: Plaintiff Duncan, Ruby
Summons - Steve Canavero

09/212015 | #5 Summons

Filed by: Plaintiff Duncan, Ruby
Summons - Nevada State Treasurer

09/21/2015 Summons

Filed by: Plaintiff Duncan, Ruby
Summons - State of Nevada (Nevada Department of Education)

09/21/2015 £} Summons

Filed by: Plaintiff Duncan, Ruby
Summons - Steve Canavero

09/2172015 | £ Summons

Filed by: Plaintiff Duncan, Ruby
Summons - State of Nevada (Nevada Department of Education)

10/09/2015 & Response

Filed by: Plaintiff Duncan, Ruby
Plaintiffs' Response to Applicants’ Motion to Intervene as Defendanis

10/09/2015

Motion
Filed By: Plaintiff Duncan, Ruby
Plaintiffs' Motion to Associate Counsel

10/13/2015 m Notice of Non Opposition
Filed By: Plaintiff Duncan, Ruby
Plaintiffs' Notice of Non-Opposition to Intervenor-Defendants’ Motion to Associate Counsel

10/14/2015 @ Notice of Non Opposition

Filed By: Intervenor Defendant Hairr, Aimee

Notice of Nonopposition io Iniervenor-Defendants’ Motion io Associate Counsel and Motion to
Intervene as Defendants Request Pursuant to EDCR 2.23 for Grant of Intervenor-Defendanis’
Motion to Associate Counsel and Motion to Intervene as Defendants Without Oral Argument

10/19/2015 ‘ﬁ Receipt of Copy
Filed by: Defendant Nevada State of
Receipt of Copy

10/19/2015 Em Certificate of Service

Filed by: Defendant Nevada State of
Certificate of Service

10/19/2015 £} Motion

Filed By: Defendant Nevada State of
Motion to Dismiss for Lack of Jurisdiction and Failure to State a Claim

10/19/2015
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DEPARTMENT 20

CASE SUMMARY
CASE NoO. A-15-723703-C

Filed By: Defendant Nevada State of
Motion for Expedited Argument and Decision

10/20/2015

!m Minute Order (7:30 AM) (Judicial Officer: Thompson, Charles)

10/21/2015 CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Thompson, Charles)
Vacated - per Law Clerk
Intervenor-Defendants Motion to Associate Counsel

10/21/2015 CANCELED Motion to Intervene (8:30 AM) (Judicial Officer: Thompson, Charles)
Vacated - per Law Clerk
Motion to Intervene as Defendants

10/26/2015 @ Initial Appearance Fee Disclosure

Filed By: Other Foundation for Excellence in Education
Initial Appearance Fee Disclosure (NRS Chapier 19)

10/26/2015

Filed By: Other Foundation for Excellence in Education
Brief of Amicus Curiae Foundation for Excellence in Education in Support of Defendants’
Motion to Dismiss

10/26/2015 @ Motion for Leave to File
Party: Other Becket Funding For Religious Liberty
Motion for Leave to Appear as Amicus Curiae

10726/2015 'm Initial Appearance Fee Disclosure
Filed By: Other Becket Funding For Religious Liberty
Initial Appearance Fee Disclosure

10/26/2015
Filed By: Other Foundation for Excellence in Education
Brief of the Friedman Foundation for Educational Choice, Inc., as Amicus Curiae in Support
of the Defendants

Filed By: Intervenor Defendant Hairr, Aimee
Parent-Intervenors' Joinder in Defendants' Motion to Dismiss and Memorandum of Points and
Authorities in Support Thereof

10/28/2015 ‘m Notice of Non Opposition

Filed By: Intervenor Defendant Hairr, Aimee
Parent-Inventors' Notice of Non Opposition to Plaintiffs' Motion to Associate Counsel

11/02/2015 m Opposition to Motion

Filed By: Defendant Nevada State of
Opposition to Plaintiffs' Emergency Ex Parte Motion to Extend Time

11/02/2015 @ Minute Order (2:00 PM) (Judicial Officer: Johnson, Eric)

Minute Order Re: Plaintiff's Request for An Extension of Time to Respond to the State of
Nevada's Motion to Dismiss, Intervenor-Defendants Joinder and proposed Amici s
submissions

11/05/2015 fm Motion to Associate Counsel
Filed By: Other Becket Funding For Religious Liberty
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11/06/2015

11/10/2015

11/16/2015

11/16/2015

11/16/2015

11/17/2015

11/17/2015

11/18/2015

11/20/2015

11/23/2015

11/24/2015

11/25/2015

12/01/2015

12/02/2015

DEPARTMENT 20

CASE SUMMARY
CASE NoO. A-15-723703-C

Motion to Associate Counsel

@ Stipulation and Order

Filed by: Plaintiff Duncan, Ruby
Stipulation and Order to Vacate and reset Current Hearing on State Defendant's Motion to
Dismiss for Lack of Jurisdiction and Failure to State a Claim

m Opposition to Motion

Filed By: Plaintiff Duncan, Ruby
Plaintiffs' Opposition to State Defendants' Motion to Dismiss and Intervenors' Joinder

Em Motion to Associate Counsel
Filed By: Defendant Nevada State of
Defendants’ Motion to Associate Counsel

é‘ Notice of Non Opposition
Filed By: Plaintiff Duncan, Ruby

Notice of Non-Opposition to Motion to Associate Counsel and Request to Grant Motion
Without Oral Argument

@ Motion to Associate Counsel

Filed By: Plaintiff Duncan, Ruby
Plaintiffs' Motion to Associate Counsel

@ Minute Order (7:30 AM) (Judicial Officer: Johnson, Eric)

Em Notice of Change of Hearing
Notice of Change of Hearing

CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric)
Vacated - per Law Clerk

Em Notice
Filed By: Defendant Nevada State of
Notice of Motion and Motion of Nevada State Education Association and National Education

Association for Leave to File Brief as Amici Curiae in Support of Plaintiffs' Opposition to
Motion to Dismiss

@ Notice
Filed By: Defendant Nevada State of

Defendants Notice of NonOpposition to Nevada State Education Association and National
Education Associations Motion for Leave to File Brief as Amici Curiae

‘Eﬁ Motion
Filed By: Plaintiff Duncan, Ruby
Motion for Expedited Discovery in Support of Plaintiffs' Motion jor Preliminary Injunction

@ Motion for Preliminary Injunction
Filed By: Plaintiff Duncan, Ruby
Plaintiff’s Motion for Prelimiary Inuunction and Supporting Memorandum

#ii Minute Order (7:30 AM) (Judicial Officer: Johnson, Eric)

‘ﬁ Association of Counsel
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DEPARTMENT 20

CASE SUMMARY
CASE NoO. A-15-723703-C

Filed By: Intervenor Defendant Hairr, Aimee
Notice of Association of Counsel

12/02/2015 CANCELED Motion for Leave (8:30 AM) (Judicial Officer: Johnson, Eric)
Vacated
Motion for Leave to Appear as Amicus Curiae

12/03/2015 | &5 Reply in Support
Filed By: Intervenor Defendant Hairr, Aimee
Parent-Intervenors’ Reply in Support of Their Joinder io Defendanis’ Motion io Dismiss

12/03/2015 @ Substitution of Attorney

Filed by: Intervenor Defendant Hairr, Aimee
Notice of Substitution of Counsel for Intervenor Defendants

Filed By: Defendant Nevada State of
Reply in Support of Motion to Dismiss for Lack of Jurisdiction and Failure to State a Claim

12/04/2015 ﬁﬁ Notice of Non Opposition

Filed By: Plaintiff Duncan, Ruby
Plaintiff's Notice of Non-Opposition to Motion to Associate Counsel and Reguest to Grant
Motion without Oral Argument on an Expedited Basis

12/07/2015 4| Minute Order (7:30 AM) (Judicial Officer: Johnson, Eric)

12/08/2015 @ Motion to Associate Counsel

Filed By: Other Foundation for Excellence in Education
Motion to Associate Counsel

12/08/2015 @ Motion to Associate Counsel
Filed By: Other Foundation for Excellence in Education
Motion to Associate Counsel

12/08/2015 m Motion to Associate Counsel

Filed By: Other Foundation for Excellence in Education
Motion to Associate Counsel

12/08/2015 £1} Motion to Associate Counsel

Filed By: Other Foundation for Excellence in Education
Motion to Associate Counsel

12/09/2015 CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric)
Vacated - per Law Clerk
Motion to Associate Counsel

12/09/2015 F Notice
Filed By: Defendant Nevada State of
Notice of Consent to Service by Electronic Means

12/10/2015 @ Minute Order (7:00 AM) (Judicial Officer: Johnson, Eric)

Filed By: Plaintiff Duncan, Ruby
Opposition To (Anticipated Ex Parte) Motion By Defendants To Extend Time To Respond To
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DEPARTMENT 20

CASE SUMMARY
CASE NoO. A-15-723703-C

(1) Plaintiffs' Motion For Preliminary Injunction And (2) Plaintiffs' Motion For Expedited
Discovery

121072015 | {1} Joinder To Motion

Filed By: Intervenor Defendant Hairr, Aimee

Parent-Intervenors Joinder in Defendants’' Emergency Ex Parte Motion to Extend Time on
Plaintiffs' Motion for Preliminary Injunction and Plaintiffs' Motion for Expedited Discovery
(on Order Shortening Time) (First Request)

12/10/2015 Motion to Dismiss (1:30 PM) (Judicial Officer: Johnson, Eric)
Defendant’s Motion to Dismiss for Lack of Jurisdiction and Failure to State a Claim

12/10/2015 Motion to Dismiss (1:30 PM) (Judicial Officer: Johnson, Eric)
Defendant's Motion for Expedited Argument and Decision

12/10/2015 Joinder (1:30 PM) (Judicial Officer: Johnson, Eric)
Parent-Intervenors’ Joinder in Defendants’ Motion to Dismiss and Memorandum of Points and
Authorities in Support Thereof

12/10/2015 m All Pending Motions (1:30 PM) (Judicial Officer: Johnson, Eric)

12/11/2015 Eﬁ Media Request and Order
Media Request And Order Allowing Camera Access To Court Proceedings.

12/1622015 | & Opposition to Motion

Filed By: Plaintiff Duncan, Ruby
Parent-Intervenors’ Response in Opposition to Plaintiffs' Motion for Expedited Discovery

12/16/2015 @ Opposition to Motion
Filed By: Defendant Nevada State of

Defendants' Opposition to Plaintiffs' Motion for Expedited Discovery in Support of Plaintiffs’
Motion for Preliminary Injunction

12/16/2015 £} Order Shortening Time

Filed By: Plaintiff Duncan, Ruby
Ex Parte Order Shortening Time for Hearing on Motion for Expedited Discovery

1211612015 | & Application

Filed By: Other Nevada State Education Association
Application jor Order in Chambers

12/18/2015 !ﬁ Motion (9:30 AM) (Judicial Officer: Bulla, Bonnie)

Motion for Expedited Discovery in Support of Plaintiff's Motion jor Preliminary Injucntion
12/21/2015 &j Minute Order (7:30 AM) (Judicial Officer: Johnson, Eric)

12/22/2015 m Order Granting Motion

Filed By: Other Nevada State Education Association
Order Granting Nevada State Education Association and National Ecducation Association's
Motion for Leave to File Brief as Amici Curiae

12222015 | {3 Brief

Filed By: Other Nevada State Education Association

Brief for the Nevada State Education Association and the National Education Association as
Amici Curiae in Support of Plaintiffs' Opposition to Motion to Dismiss
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12/23/2015

12/23/2015

12/23/2015

12/30/2015

12/31/2015

12/31/2015

01/05/2016

01/05/2016

01/07/2016

01/08/2016

01/08/2016

01/12/2016

01/13/2016

01/13/2016

01/13/2016

DEPARTMENT 20

CASE SUMMARY
CASE NoO. A-15-723703-C

CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric)
Vacated - per Law Clerk
Defendants' Motion to Associate Counsel

CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric)
Vacated - per Law Clerk

CANCELED Motion (8:30 AM) (Judicial Officer: Johnson, Eric)
Vacated - per Law Clerk
Notice of Motion and Motion of Nevada State Education Association and National Education
Associaiion for Leave io File Brief as Amici Curiae in Support of Plaintiffs’ Opposition io
Motion to Dismiss

m Motion to Associate Counsel

Filed By: Intervenor Defendant Allen, Lara
(Errata 1/5/16 Disgarded) Intervenor-Defendants' Motion to Associate Counsel

Reply to Opposition
Filed by: Intervenor Defendant Hairr, Aimee
Pareni-Intervenors' Response in Opposition to Plaintiffs' Motion for Preliminary Injunction

m Opposition to Motion
Filed By: Defendant Nevada State of
Defendants' Opposition to Plaintiffs' Motion for Preliminary Injunction

Filed By: Other Foundation for Excellence in Education
Errata to Motion to Associate Counsel

@ Motion to Associate Counsel
Filed By: Other Foundation for Excellence in Education
Motion io Associate Counsel

.1 Minute Order (3:30 PM) (Judicial Officer: Johnson, Eric)

CANCELED Status Check: Compliance (11:00 AM) (Judicial Officer: Bulla, Bonnie)
Vacated

@ Reply in Support
Filed By: Plaintiff Duncan, Ruby
Reply in Support of Plaintiffs' Motion for Preliminary Injunction

@ Objection
Filed By: Plaintiff Duncan, Ruby
Plaintiffs' Partial Objection to Discovery Commissioner's Report and Recommendations

CANCELED Motion for Preliminary Injunction (8:30 AM) (Judicial Officer: Johnson, Eric)
Vacated - per Law Clerk
Plaintiff’s Motion for Prelimiary Injunction and Supporting Memorandum

CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric)
Vacated - per Law Clerk
Motion to Associate Counsel

CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric)
Vacated - per Law Clerk
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01/13/2016

01/13/2016

01/13/2016

01/14/2016

01/15/2016

01/15/2016

01/19/2016

01/19/2016

01/20/2016

01/21/2016

01/21/2016

01/21/2016

01/21/2016

DEPARTMENT 20

CASE SUMMARY
CASE NoO. A-15-723703-C

Motion to Associate Counsel

CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric)
Vacaied - per Law Clerk
Motion to Associate Counsel

CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric)
Vacated - per Law Clerk
Motion to Associate Counsel

@ Discovery Commissioners Report and Recommendations

Filed By: Defendant Nevada State of
Discovery Commissioners Report and Recommendation

m Opposition
Filed By: Defendant Nevada State of
Opposition to Plaintiffs' Partial Objection to Discovery Commissioner's Report and
Recommendations

@ Joinder To Motion
Filed By: Intervenor Defendant Hairr, Aimee

Parent-Intervenors' Joinder to Defendant State of Nevada's Opposition to Plaintiffs' Partial
Objection to Discovery Commissioner's Report and Recommendations

@ Request
Filed by: Plaintiff Duncan, Ruby
Plaintiffs' Request for a Status Conference

!m Response
Filed by: Defendant Nevada State of
Response to Plaintiffs' Request for a Siatus Conference

Reporters Transcript
Reporter's Transcript of Proceedings 12/10/2015

@ Motion

Filed By: Plaintiff Duncan, Ruby
Plaintiffs' Motion to Associate Counsel

‘ﬁ Order Admitting to Practice
Filed By: Other Foundation for Excellence in Education
Order Admitting to Practice - Daniel Kearney

| Order Admitting to Practice
Filed By: Other Foundation for Excellence in Education
Order Admitting to Practice - Kevin Gallagher

i) Order Admitting to Practice
Filed By: Other Foundation for Excellence in Education
Order Admiiiing to Practice - Daniel Hariman

@ Order Admitting to Practice

Filed By: Other Foundation for Excellence in Education
Order Admiiting to Practice - Alyssa DaCunha

PAGEO9 OF 13

Printed on 06/22/2016 at 10.06 AM



01/26/2016

01/26/2016

01/26/2016

01/26/2016

02/01/2016

02/03/2016

02/04/2016

02/09/2016

02/09/2016

02/10/2016

02/10/2016

02/11/2016

02/11/2016

02/17/2016

02/17/2016

02/22/2016

DEPARTMENT 20

CASE SUMMARY
CASE NoO. A-15-723703-C

‘ﬁ Notice of Entry of Order

Filed By: Other Foundation for Excellence in Education
Notice of Entry of Order Admitting to Practice

!ﬁ Notice of Entry of Order

Filed By: Other Foundation for Excellence in Education
Notice of Entry of Order Admitting to Practice

ti.} Notice of Entry of Order
Filed By: Other Foundation for Excellence in Education
Notice of Entry of Order Admitting to Practice

@ Notice of Entry of Order
Filed By: Other Foundation for Excellence in Education
Notice of Entry of Order Admitting to Practice

fm Minute Order (7:30 AM) (Judicial Officer: Johnson, Eric)

CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric)
Vacated
Intervenor-Defendants  Motion to Associate Counsel

fm Minute Order (7:30 AM) (Judicial Officer: Johnson, Eric)

@ Miscellaneous Filing
Filed by: Intervenor Defendant Allen, Lara
Parent-Intervenors’ Summary of Undisputed Factual Issues

"‘ Response
Filed by: Defendant Nevada State of
Defendants' Repsonse to Courts Order of February 1, 2016

CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric)
Vacated - per Law Clerk
Motion to Associate Counsel:Todd Cornelius Zubler, Esq

@ Miscellaneous Filing
Filed by: Plaintiff Duncan, Ruby
Plaintiffs' Submission for February 11, 2016 Status Conference

Em Minute Order (7:30 AM) (Judicial Officer: Johnson, Eric)

@ Status Check (8:00 AM) (Judicial Officer: Johnson, Eric)
02/11/2016, 03/02/2016

fm Notice of Entry of Order

Filed By: Other Foundation for Excellence in Education
Notice of Entry of Order Admitting to Practice

lﬁ Order Admitting to Practice

Filed By: Other Foundation for Excellence in Education
Order Admitting to Practice
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02/24/2016

02/29/2016

02/29/2016

03/01/2016

03/04/2016

03/11/2016

03/11/2016

03/11/2016

03/11/2016

03/18/2016

04/08/2016

04/08/2016

04/08/2016

DEPARTMENT 20

CASE SUMMARY
CASE NoO. A-15-723703-C

‘ﬁ Miscellaneous Filing

Filed by: Plaintifft Duncan, Ruby
Plaintiffs’ Court-Requested Submission on Factual and Discovery Issues

CANCELED Motion to Associate Counsel (8:30 AM) (Judicial Officer: Johnson, Eric)
Vacaied - per Law Clerk

m Miscellaneous Filing
Filed by: Defendant Nevada State of
Defendants' Response to Court's Order of February 11, 2016

Miscellaneous Filing
Filed by: Intervenor Defendant Hairr, Aimee

Pareni-Intervenors’ Response to Plainiiffs’ Couri Requested Submission on Factual and
Discovery Issues

@ Miscellaneous Filing

Filed by: Plaintifft Duncan, Ruby
Plaintiffs' February 29, 2016 Clarification

@ Media Request and Order
Media Request And Order Allowing Camera Access To Couri Proceedings.

m Miscellaneous Filing

Filed by: Plaintiff Duncan, Ruby
Plaintiffs' March 11, 201 6 Submission on Factual and Discovery Issues

@ Miscellaneous Filing

Filed by: Defendant Nevada State of
Defendants’ Response to Court's Order of March 2, 2016

!m Miscellaneous Filing
Filed by: Plaintiff Duncan, Ruby

Plaintiffs' March 11, 2016 Submission on Appropriateness of Judicial Action on Plaintiffs'
Motion for Preliminary Injunction

@ Miscellaneous Filing

Filed by: Intervenor Defendant Hairr, Aimee
Parent-Intervenors’ Couri-Requested Statement of Facts

Filed By: Defendant Nevada State of
Defendanis’ Brief on Jurisdiction

m Order Admitting to Practice
Filed By: Plaintiff Duncan, Ruby
Plaintiffs' Order Admitiing to Practice Daniel Mach, Heather Weaver and Gregory Lipper

@ Order Admitting to Practice
Filed By: Plaintifft Duncan, Ruby
Plainiiffs' Order Admitiing to Practice Samuel Jacob, Anupam Sharma and Nitin Subhedar.

@ Order Admitting to Practice
Filed By: Plaintiff Duncan, Ruby

PAGE110F 13

Printed on 06/22/2016 at 10:06 AM



04/22/2016

04/27/2016

05/06/2016

05/18/2016

05/18/2016

06/01/2016

06/17/2016

06/17/2016

DEPARTMENT 20

CASE SUMMARY
CASE NoO. A-15-723703-C

Plaintiffs' Order Admitting to Practice Richard Katskee.

@ Miscellaneous Filing

Filed by: Defendant Nevada State of
Defendant’s Notice of Readiness and Request for Setting

@ Response
Filed by: Plaintiff Duncan, Ruby
Plaintiffs' Response to Defendants’ Notice of Readiness and Request for Setting

fm Notice of Change of Address
Filed By: Other Becket Funding For Religious Liberty
Notice of Change of Address

éﬁ Order of Dismissal

Order on Defendant's Motion to Dismiss For Lack of Jurisdiction and Failure io State A Claim

Order of Dismissal With Prejudice (Judicial Officer: Johnson, Eric)

Debtors: Nevada State of (Defendant), Dan Schwartz (Defendant), Steve Canavero (Defendant)
Creditors: Ruby Duncan (Plaintiff), Rabbi Mel Hecht (Plaintiff), Howard Watts, III. (Plaintiff),
Leora Olivas (Plaintiff), Adam Berger (Plaintiff)

Judgment: 05/18/2016, Docketed: 05/25/2016

@ Notice of Entry of Order

Filed By: Defendant Nevada State of
Notice of Eniry of Order

Em Notice of Appeal

Filed By: Plaintiff Duncan, Ruby
Notice of Appeal

@ Case Appeal Statement

Filed By: Plaintiff Duncan, Ruby
Appellanis’ Case Appeal Statement

DATE

FINANCIAL INFORMATION

Intervenor Defendant Allen, Lara
Total Charges

Total Payments and Credits
Balance Due as of 6/22/2016

Intervenor Defendant Espinoza, Aurora
Total Charges

Total Payments and Credits

Balance Due as of 6/22/2016

Intervenor Defendant Hairr, Aimee
Total Charges

Total Payments and Credits

Balance Due as of 6/22/2016

Intervenor Defendant Robbins, Elizabeth
Total Charges

Total Payments and Credits

Balance Due as of 6/22/2016

Intervenor Defendant Smith, Jeffrey

PAGE120F 13

30.00
30.00
0.00

30.00
30.00
0.00

223.00
223.00
0.00

30.00
30.00
0.00

Printed on 06/22/2016 at 10:06 AM



DEPARTMENT 20

CASE SUMMARY
CASE NoO. A-15-723703-C

Total Charges 30.00
Total Payments and Credits 30.00
Balance Due as of 6/22/2016 0.00

Intervenor Defendant Smith, Trina

Total Charges 30.00
Total Payments and Credits 30.00
Balance Due as of 6/22/2016 0.00

Other Becket Funding For Religious Liberty

Total Charges 223.00
Total Payments and Credits 223.00
Balance Due as of 6/22/2016 0.00

Other Foundation for Excellence in Education

Total Charges 223.00
Total Payments and Credits 223.00
Balance Due as of 6/22/2016 0.00

Plaintiff Berger, Adam

Total Charges 30.00
Total Payments and Credits 30.00
Balance Due as of 6/22/2016 0.00

Plaintiff Duncan, Ruby

Total Charges 294.00
Total Payments and Credits 294.00
Balance Due as of 6/22/2016 0.00

Plaintiff Hecht, Rabbi Mel

Total Charges 30.00
Total Payments and Credits 30.00
Balance Due as of 6/22/2016 0.00

Plaintiff Olivas, Leora

Total Charges 30.00
Total Payments and Credits 30.00
Balance Due as of 6/22/2016 0.00

Plaintiff Watts, Howard, IIT

Total Charges 30.00
Total Payments and Credits 30.00
Balance Due as of 6/22/2016 0.00

Plaintiff Duncan, Ruby
Appeal Bond Balance as of 6/22/2016 500.00
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County, Nevada
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{Assigned by Clerk's Office)

I }?arty Information {provide both home and mailing addresses if different)

Plaintiff(s} (name/address/phone}:

Ruby Duncan, Rabbi Mel Hecht, Howard Watts lll, Leora Glivas, Adam Berger

Defendant(s) (nare/address/phone):

State of Nevada ex rel, the Office of the State Treasurer of Nevada, Nevada Deparimert of Education

601 South Rancho Dr. Suite B-11

Dan Schwartz, Nevada State Treasurer, Steve Carnvero Interien Superintendent

Las Vegas, NV 83101

702-366-1536

Attorney (name/address/phone):

ACLU of Nevada, Amy Rose

Attorney (name/address/phone):
Attorney General for the State of Nevada

801 South Rancho Dr. Suite B-11
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2 EIGHTH JUDICIAL DISTRICT COURT
3 CLARK COUNTY, NEVADA
4 | RUBY DUNCAN an individual; RABBI MEL Case No. A-15-723703-C
HECHT, an individual, HOWARD WATTS IIi, Electronically Filed
5 || anindividual; LEORA OLIVAS, an individual; Dept. No. XX 05/18/2016 12:49:54 PM
ADAM BERGER, an individual, .
p ,
Plaintiffs, Q%n i‘ke’“"""
7 CLERK OF THE COURT
Vs,
8 |
STATE OF NEVADA, ex rel. the Office of the
9 1| State Treasurer of Nevada and the Nevada
Department of Education; DAN SCHWARTZ,
10 || Nevada State Treasurer, in his official capacity;
STEVE CANAVERO, Interim Superintendent
11 | of Public Instruction, in his official capacity,
12 Defendants,
13
ORDER ON DEFENDANT'S MOTION TO DISMISS FOR LACK OF JURISDICTION
14 AND FAILURE TO STATE A CLAIM
5 “ This matter concerning Defendant STATE OF NEVADA's Motion to Dismiss for Lack
16 { of Jurisdiction and Failure to State a Claim, filed October 19, 2015, joined by Parent-Intervenors
17 | on October 26, 2015, came on for hearing December 10, 2015 and February 11 and March 2,
18 || 2016, before Department XX of the Eighth Judicial District Court, in and for Clark County,
19 | Nevada, with JUDGE ERIC JOHNSON presiding: Plaintifis RUBY DUNCAN, RABBI MEL
20 § HECHT, HOWARD WATTS, II, LOERA OLIVAS and ADAM BERGER appeared by and
21 || through their attorneys, AMY M. ROSE, ESQ. of the AMERICAN CIVIL LIBERTIES UNION
22 | OF NEVADA, NITIN SUBHEDAR, ESQ. and SAMUEL EDWARDS, ESQ. of the law firm,
23 " COVINGTON & BURLING, and GREGORY M. LIPPER, ESQ., Senior Litigation Counsel for
24 || AMERICANS UNITED FOR SEPARATION OF CHURCH AND STATE; Defendant STATE

ERIC JOHNSON
DISTRICT FUDGE
DEPARTMENT XX
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ERIC JOHNSON
DISTRICT JUDGE
DEPARTMENT XX

OF NEVADA. appeared by and through its attorney, LAWRENCE VANDYKE, ESQ, Deputy ‘
Attorney General; and Parent-Intervenors AIMEE HAIRR, AURORA ESPINOZA,
ELIZABETH ROBBINS, LARA ALLEN, JEFFREY SMITH and TRINA SMITH appeared by
and through their attorneys, TIMOTHY D. KELLER, ESQ. and KEITH E. DIGGS, ESQ. of the
INSTITUTE FOR JUSTICE. Having reviewed the papers and pleadings on file herein,
including but not limited to the partics' supplemental briefs filed March 11 and 18, 2016,
respectively, and taken this matter under advisement, this Court makes the following Findings of
Fact and Conclusions of Law.
L Introduction

THIS MATTER involves a challenge to Nevada’s new education savings account
(“ESA™) program. Plaintiffs Ruby Duncén, Rabbi Mel Hecht, Howard Watts III, Leora Olivas,
and Adam Berger (collectively, “Plaintiffs”) claim the ESA program violates the Nevada
Constitution, specifically Article X1, section 2, requiring the Legislature to provide for a uniform
public school system, and Article XI, section 10, prohibiting use of public funds for sectarian
purposes. This matter currently comes before this Court on Defendants’ Motion to Dismiss
Plaintiffs” Complaint. After accepting as true the factual allegations of the Complaint for which
Plaintiffs have standing to assert, and determining the scope of Article XI, sections 2 and 10, this
Court finds Plainti{fs have not pled facts to demonstrate the ESA program is unconstitutional and
to entitle them to declaratory relief. Therefore, this Court dismisses Plaintiff’s Complaint
challenging Senate Bill 302 (“SB 302”) on constitutional grounds.

As a preliminary matter, the issues before this Court do not include the public policy
merits of the ESA program, Whether Nevada’s ESA program is wise educational or public
policy is not a consideration germane to the narrow issues of Nevada constitutional law that are

before this Court. In the absence of a constitutional violation, the desirability and efficacy of the
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ESA program are matters to be resolved through the political/legislative process.

1L, Standard for Determining a Motion to Dismiss a Complaint

The Court has considered Defendant State of Nevada’s Motion to Dismiss, joined by
Parent-Intervenors. The Court is “bound to accept all the factual allegations in the complaint as
true,” Marcoz v. Summa Corp., 106 Nev. 737, 739 (1990), and must “construe[} the pleading
liberally, drawing every inference in favor of the nonmoving party.” Citizens for Cold Springs v.
City of Reno, 125 Nev. 625, 629 (2009). However, in determining the factual allegations of the
complaint on which a plaintiff relies to bring his or her causes of action, the Court is not bound
to accept factual allegations for w’hicﬁ the plaintiff does not have standing to assert to establish a
cause of action. See Doe v. Bryan, 102 Nev. 523, 525, 728 P.2d 443, 444 (1986); Blanding v.
City of Las Vegas, 52 Nev. 52, 280 P. 644, 650 (1929). Once the plaintiffs pled facts are
assumed true, the Court must then “determine whether or not the challenged pleading sets forth
allegations sufficient to make out the elements of a right to relief.” Edgar v. Wagner, 101 Nev,
226, 227 (1985). In making this determination, this Court must decide what the law requires to
be made out to establish Plaintiffs’ causes of action. If disputed by the parties, what the law
means is not a factual question but a legal one the Court must determine. In making this
decision, the Court does not need to presume Plaintiffs’ interpretation of the law is correct for
purposes of determining the Motion to Dismiss. In the instant case, in deciding Defendants’
motion, this Court must assume Plaintiffs’ factual ailegations in their Complaint are true, and
then resolve legal issues of statutory and constitutional construction to determine if the facts as
alleged make out Plaintiffs’ causes of action in their Complaint. “A claim should not be
dismissed . . . unless it appears to a certainty that the plaintiff is not entitled to relief under any
set of facts which could be proved in support of the claim.” Hale v. Burithardt, 104 Nev. 632,

636 (1988). However, “[t]o survive dismissal, a complaint must contain some set of facts,
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l!

which, if true, would entitle [the plaintiff] to relief,” In re Amerco Derivative Litig., 127 Nev.

Adv. Op. 17,252 P.3d 681, 692 (2011) {quotation marks omitted).

(L. Factual Summary of Plaintiff’s Complaint and Nevada ESA Program

This Court invited the parties to submit proposed statements of facts to the Court for its
consideration in entering any order on Defendants’ Motion to Dismiss or Plaintiffs' Motion for
Preliminary Injunction. All parties provided propoesed statements of facts. The Court has
reviewed the proposed statements, Plaintiffs’ Complaint and the statute and legislative history of
the ESA program. Based on this review, the Court finds the following facts to have been alleged
by the Plaintiffs or established by the record for purposes of deoidihg Defendants’ Motion to
Dismiss."

A, Nevada’s Education Savings Account Program

Senate Bill 302, adopted and approved by the Nevada Legislature and Governor Brian
Sandoval in 20135, created Nevada’s ESA program. In passing SB 302, the Legislature sought to
exercise its constitutional authority under Article XI, section ! to encourage education by “all
suitable means.” The purpose of the ESA program is to advance the education of all students
throughout the State by offering Nevadans a broader array of educational opportunities. Under
SB 302, Nevada parents may enter into agreements with the State Treasurer to open ESAs for
their cﬁiidren. SB 302 §§ 7.1, 7.2. Any school age child who has attended a Nevada public or
charter school for at least 100 consecutive school days is eligible to participate in the program.
SB 302 § 7.1. The ESA program is far more extensive and will be far more encompassing than
any other ESA or voucher program in the country, A parent who wishes to choose an alternative
to a public school can apply for an ESA and a percentage of what the State funds for his or her

child’s public education will be deposited into an account for that child. Once the ESA is

"'In view of this Court’s decision to grant Defendants’ Motion to Dismiss, the Court makes no ruling on Plaintiffs”
Motion for Preliminary Injunction.
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opened, “{t[he child will receive a grant, in the form of money deposited” into the account. SB
302 § 7.1(b).

The money deposited into each student’s account is drawn from public fund's,
specifically the State of Nevada’s Distributive School Account (DSA), which is “financed by
legislative appropriations from the State General Fund, a tax on out-of-state sales, a slot machine
tax, mineral land lease income, and interest from investments of the State Permanent School
Fund.” These funds may appropriately be categorized as public funds. Pls.! Compl. § 16, 1819,
Children from families with a household income less than 185% of the federal poverty level are
eligible to receive 100% of the statewide average basic per-pupil support rate. All other children
participating in the ESA program will receive 90% of the statewide average basic per-pupil
support rate,

All funds deposited into ESAs established on behalf of children who reside in a given
county must be deducted from the State’s DSA apportionment that would ordinarily be disbursed
to that county. There is no limit on how many students may participate in the ESA program.,
Theoretically, there is no limit on the total amount of public funds that can be diverted from
public to private schools and other educational providers under the ESA program.

Parents may only use the money deposited in ESA accounts for educational purposes
and those purposes alone. SB 302 § 9. SB 302 enumerates eleven specific educational purposes
on which ESA grants may be spent. These purposes include tuition, textbooks, tutoring, and
special education. SB 302, § 9.1(a)-(k). Regulatory safeguards exist to ensure that ESA money
is not used by parents or schools in ways inconsistent with 8B 302’s educational purpose. For
instance, the Treasurer has power to freeze or dissolve an account if he determines there has been
“substantial misuse” of the account. SB 302, § 10.3. Each participating entity accepting

payments from an ESA must provide receipts for those payments to the parents. Id. at § 11(4).
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The Treasurer can also terminate participation by an entity that, for any reason, has “failed to
provide any educational services required by law to a child receiving instruction from the entity.”
Id at § 11.5¢b),

B. Non-Religious and Religious‘ Education Services are Eligible to Participate in

the ESA Program

ESA grants may only be used at participating entities or eligible institutions, including
private schools, colleges or universities within the Nevada System of Higher Education. §B 302
§ 3.5. The ESA program allows both religious and non-religious private schools to apply to
serve as patticipating entities, Pls.! Compl. § 16. The majority of private scheols that have
applied to participate in the program are religious. In some counties, the only private schools
eligible to participate are religious. As a result, there is no question ESA funds will be used to
pay tuition at private religious schools. Parents’ use of ESA money for educational purposes
must be documented. /d. at § 11(4).

Many religious private schools have religious mission statements and instruction, and
promote ﬁarticular religious beliefs. As long as participating private schools do not transgress
other state or federal anti-discrimination laws that may be applicable, participating private
religious schools may take religion and other characteristics into account in their admissions
process and hiring practices, Pis,” Compl. § 6, 28, 69-79; see also SB 302 § 14. While those
facilities applying for an exemption under NRS § 389.211 must attest they “provide[] equivalent
instruction of the kind and amount approved by the State Board of Education,” private religious
schools that will receive ESA funds are not required to follow the cubiculum guidelines required
in public schools as the State accepts as “equivalent” curricula which includes religious doctrine.
There are no prohibitions on how private religious schools may use ESA program funds; SB 302

states “nothing in the provisions of [this Act] shall be deemed to limit the independence or
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autonomy of a participating entity.” SB 302 § 14, Pls.! Compl. § 27. Once parents uée their
participating students’ ESA funds to pay for an approved educational expense, such as tuition or
textbooks, there is no prohibition on how participating entities may use those funds—so long as
the participating entity provides the educational product or service for which it was paid. Pls.’
Compl. § 27, 38, 80; see also SB 302 § 1 1{5)b). Private religious schools may comingle, and,
consequently, spend ESA funds on religious activities entirely unrelated to students® education.
Compl. Y51 27, 38, 84. Private religious schools that receive ESA funds will not be required to
meet the same educational standards as public schools and are not subject to the same oversight
by the State.

C. Plaintiffs’ Factual Allegations for Which They Do Not Have Standing to

Assert

The above-stated facts are those allegations from the Complaint which the Court hag
determined Plaintiffs’ have standing to assert in making out causes of action challenging the
ég)nstitutionaiity of the ESA program. Plaintiffs have alleged additional facts of which they have
no personal involvement and interest, and are conjectural at this point in time at best.
Consequently, these allegations do not establish actual controversies involving the Plaintiffs, and
invoive allegations, which, if proved true, should be brought by individuals who have actually
suffered the alleged injuries. This Court finds Plaintiffs do not have standing to challenge the
ESA program’s constitutionality on these facts. Specifically, Plaintiffs allege private schools
receiving ESA funds will illegally discriminate in both admissions and hiring on the basis of
religion and other circumstances and the State has no rule, regulation, or procedure in place to
prevent such discrimination by private religious schools participating in the ESA program.

Plaintiffs further assert some religious private schools will require students and/or their parents

u to sign statements of faith and comply with religious codes of conduct and will exclude students

7
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and/or charge more for tuition based on the students’ faith, or even the faith of their parents.
Plaintiffs [urther allege private schools receiving ESA funds will not be required to comply with
Nevada’s Public Accommodations Law.? See NRS § 651 et seq.

In addition, Plaintiffs contend, Eecause there is no limit on how many students may
participate in the ESA program and on the total amount of public funds that can be diverted from
public to private schools, the ESA program will irreparably harm the public schools by diverting
funds from them and bolstering a system of competing private and religious schools. Plaintiffs
contend there will be a drastic curtailment of funding to the public schools that is greater than the
otherwise-occurring year-to-year variation in State funding. Plaintiffs’® argue the loss of funding
to the public school system as a result of the ESA program will negatively impact public school
education, opportunities, and services, including the forced lay off of teachers at public schools.
Plaintiffs predict the students who remain in the public schools will be disproportionally students
of lower income, students with disabilities, and students who speak English as a second
fanguage, all of whom are more expensive to educate than the average pupil.

Iv. Procedural History of Lawsuit

On August 27, 2015, Plaintiffs filed their Complaint against the State of Nevada
requesting injunctive relief and declaratory relief. On September 17, 2015, Aimee Hairr, Aurora
Espinoza, Elizabeth Robbins, Lara Allen, and Jeffery and Trina Smith (“Parent-Intervenors™)

filed a Motion to Intervene as Defendants, which this Court granted. On October 19, 2015, the

* Pavent-Intervenors dispute Plaintiffs’ contention Nevada’s Public Accommodation Law will not apply to religion
affiliated schools in the ESA program, arguing in Nevada, “fajny nursery, private schoel or university or other place
of education” is considered a “[piace of public accommodation,” NRS 651.0650(3)(k). Additionally, Nevada law
states “[alil persons are entitled to the full and equal enjoyment of the goods, services, facilities, privileges,
advantages and accornmodations of any place of public accommodation, without discrimination or segregation on
the ground of race, color, religion, national origin, disability, sexual orientation, sex, gender identity or expression.”
NRS 651.070. Nevada law also lays out the penalties, both civil and criminal, for violating the right to equal
enjoyment of places of public accommodation. Because this Court finds Plaintiffs do not have standing to challenge
the ESA program on these specific applied factual allegations, the Court does not reach the scope of the Public
Accommodation Law under the ESA statute in any of the conjectural situations Plaintiffs suggest,

8
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State of Nevada filed a Motion to Dismiss for Lack of Jurisdiction and Failure to State a Claim.
On October 26, 2015, Parent-Intervenors filed a joinder to Defendants’ Motion to Dismiss.
Plaintiffs filed their Opposition to Defendants’ Motion to Dismiss on November 10, 2015.
Defendant and Pareni-Intervenors’ Replies followed on December 3, 2015.

During the course of this litigation concerning Defendants’ Motion to Dismiss, numerous
amici curige briefs were received in support of both sides, including the Foundation for
Fxcellence in Education,” the Friedman Foundation for Educational Choice, Inc.,' and the

3 Shortly after

Nevada State Education Association and the National Fducation Association.
filing of Defendants’ Motion to Dismiss, the State of Nevada also filed a Motion for an
Expedited Decision Argument and Decision, requesting a hearing on the Motion to Dismiss for
November 25, 2015. This Court set oral argument for the day requested, but later received a
request from Plaintiffs’ Counsel (and later a Stipulation from all parties) to continue the hearing
for approximately a month, or until December 10, 2015, This Court heard oral argument on
Defendants’ Motion to Dismiss on December 10, 2015,

In the interim of the briefing for the Motion to Dismiss, Plaintiffs filed a Motion for
Preliminary Injunction, seeking (o enjoin disbursement of the ESA funds, ‘as well as a Motion for
Expedited Discovery in support of the Motion for Preliminary Injunction, The State filed an ex
parte Motion to Extend Time to Respond to Plaintiffs’ Motion for Preliminary Injunction and
Motion for Expedited Discovery. Discovery Commissioner Bonnie Bulla ullimately held a
hearing regarding Plaintiffs’ Motion for Expedited Discovery on December 18, 2015 and made

various discovery rulings surrounding the Motion for Preliminary Injunction, which she

recommended this Court adopt. Both the State of Nevada and Parent-Intervenors filed their

? Filed on October 26, 2015 in support of Defendants” Motion to Dismiss.

! * Filed on October 26, 2015 in support of Defendants’ Motion to Dismiss.

® Filed on December 22, 2015, in support of Plaintiffs® Opposition to Defendants’ Motion to Dismiss.

9
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Oppositions to Plaintiffs’ Motion for Preliminary Injunction on December 31, 2016.

Plaintiffs partially objected to Commissioner Bulla’s Report and Recommendations on
January 12, 2016, seeking additional interrogatories and other discovery against the Parent-
Intervenors and third-parties, and challenging Commissioner Bulla’s denial of all but one of
Plaintiffs’ Requests for Production. Both the State of Nevada and Parent-Intervenors opposed
Plaintiffs’ additional discovery requests.

These discovery disputes led this Court to set a status check for February 11, 2016, At
that hearing, the Court ordered the parties to submit an outline of factual and discovery issues
regarding the status of the case in light of the First Judicial District Court decision granting a
preliminary injunction in a separate lawsuit challenging the constitutionally of the ESA statute.®
After review of the supplemental briefings, the parties returned for a status check hearing on
March 2, 2016, where the Court attempted to flush out the remaining issues necessary to make a
final decision as to Plaintiffs’ causes of action. After concluding the parties could not reach an
agreement on the essential facts of the case to allow a final decision, this Court ordered the
parties to provide proposed statements of facts for it to consider adopting for either an ’order on
Defendant’s Motion to Dismiss or Plaintiffs’ Motion for Preliminary Injunction. The Court also
requested additional briefing as to any jurisdiction issues concerning Plaintiffs’ Motion for
Preliminary Injunction in view of the First Judicial District Court’s preliminary injunction. Final
briefings from the parties were filed by March 18, 2016, at which time this Court took the matier

under advisement.

S The First Judicial District Court granted the injunction finding the Plaintiffs were likely to prevail in establishing
the ESA statute as unconstitutional under Article X1, section 6 of the Nevada Constitution. The Court found Article
X1, section 6 requires the Legistature to appropriate funds which must only be used for the operation of the public
schools, but the ESA program would divert “some amourt of general funds appropriated to fund...the public
schools . . . to fund” the ESA progratn, including private school tuition and other uses. Plaintiffs in their instant
complaint made no claim under Article XI, section 6. This Court invited Plaintiffs to amend their complaint to
include such a claim. Plaintiffs did not amend their complaint and this Court meakes ne findings as to the
constitutionality of the ESA program under Article X1, section 6.

10
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VY. Plaintiffs’ Standing to Challenge the XSA Statute Under Article X1, Seetions 2 and

10

Plaintiffs Ruby Duncan, Rabbi Mel Hecht, Howard Watts I¥, and Leora Olivas all reside
in Southern Nevada and pay faxes in Nevada. Plaintiff Adam Berger is also a resident and
taxpayer in Southern Nevada as well as a special-education teacher at a public school and the
parent of a public-school student. Pls.' Compl. § 12. Plaintiffs assert they have standing to
u challenge 8B 302 because they object to the use of their tax dollars being disbursed through the
ESA program to private schools, including religious ones, to pay for the enrollment of students
in those academic facilities. Compl. § 8-12, The Nevada Supreme‘ Court has yet to rule whether
taxpayer standing is available in Nevada. See Pojunis v. Denis, 2014 WL 7188221, at *1 (Nev.
Dec. 16, 2014} (unpublished opinion finding plaintiff lacked standing “even assuming that
taxpayer standing is available in Nevada”). Plaintiff Berger also contends he has standing
[ because the ESA program “would divert massive sums from the State’s Distributive School
1 Account, depriving school districts of a key source of funding, and thereby depleting the

resources at the school that Plaintiff Berger® s son attends and the one where he teaches.”

l Defendant State of Nevada, joined by Parent/Interveners, challenges the Court’s
jurisdiction to hear the instant matter, contending Piaintiffs lack standing to bring this action.
Defendants argue Nevada law does not recognize taxpayer standing, citing primarily Doe v,
" Bryan, 102 Nev. 523, 525, 728 P.2d 443, 444 (1986) and Blanding v. City of Las Vegas, 52 Nev.
32, 280 P, 644, 650 (1929, cf. Citizens for Cold Springs v. City of Reno, 125 Nev. 625, 630, 218
P.3d 847, 850 (2009) (finding statutory standing). Additionally, Defendants argue in cases

I where plaintiffs seek declaratory relief or raise constitutional issues, the Nevada Supreme Court

requires them "to meet increased jurisdictional standing requirements.” Stockmeier v. Nevada

Dep't of Corr. Psych. Review Panel, 122 Nev. 385, 393, 135 P.3d 220, 225-26 (2006).

il
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In Stockmeier, the Nevada Supreme Court stated it has a “long history of requiring an
actual justiciable controversy as a predicate to judicial relief.” 122 Nev. at 393, 135 P.3d at 225,
The high coust explained further that in matters such as the instant case, whete plaintiffs seek a
statute to be declared unconstitutional, it has “required plaintiffs to meet increased jurisdictional
standing requirements.” fd. at 393, 135 P.3d at 225-26. Presumably, in making these statements,
the Nevada Supreme Court was referencing the federal judiciary’s “case or controversy”
requirement for standing. Jd at 392, 135 P.3d at 225, Under this standard, “the federal judiciary
cannot declare the rights of individuals or ‘determine the constitutionality of legislative or
executive acts’ without an ‘actual controversy’ between the parties.” /d at 392-93, 135 P.3d at
225 (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). However, the
Nevada Supreme Court specifically rejected that state's courts are bound by the federal “case or
controversy” requirements, noting standing is “’a selfimposed rule of restraint.”” Id. at 393, 135
P.3d at 225. The high court approved language allowing state courts to implement standing
requirements in “’favor of just and expeditious determination on the ultimate merits.”” Id.
{quoting 59 Am.Jur.2d Parties § 36, at 441-42 (2002)). The Nevada Supreme Court ultimately
found the plaintiff had standing to bring an action seeking declaratory and injunctive relief
concerning the “open meetings” law because the statute specifically provided for any person
deprived a right under the statute to bring an action. /d at 394-95, 135 P.3d at 226-27.

In Doe v. Bryan, the Nevada Supreme Court referenced the federal standing requirement
of an actual controversy and again nofed our State’s “long history of requiring an actual
justiciable controversy as a predicate to judicial relief.” 102 Nev. 523, 525,728 P.2d 443, 444
(1986). Moreover, the high Court stated “litigated matters must present an existing controversy,
not merely the prospect of a future problem.” Zd. To define a justiciable controversy, the Nevada

Supreme Court in Doe v. Bryan relied on Kress v. Corey, quoting: “(1) there must exist a
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justiciable controversy; that is to say, a controversy in which a claim of right is asserted against
one who.has an interest in contesting it; (2) the controversy must be between persons whose
interests are adverse; (3) the party seeking declaratory relief must have a legal interest in the
controversy, that is to say, a legally protectable interest; and (4) the issue involved in the
controversy must be ripe for judiciai determination.” Id. (quoting Kress v. Corey, 65 Nev. 1, 26,
189 P.2d 352, 364 (1948)). The Nevada Supreme Court also noted a party could not bring an
action when the damage is merely apprehended or feared. /d, (citing Kress, 65 Nev. at 28-29,
189 P.2d at 365).

In saying it generally requires an “actual justiciable controversy” for standing in
particular in cases with a constitutional law dimension, the Nevada Supreme Court has indicated
it generally looks to requirements of injury, causation, and redressability, See Lyjan v. Defenders
of Wildlife, 504 U.S. at 560-61. In Luwjan v. Defenders of Wildlife the United States Supreme
Court stated it has generally refrained from finding standing to challenge the constitutionality of
legislation without an “actual controversy” between the parties. Jd  The Court has generally
refrained {rom finding standing to determine the constitutionality of legislation without an
“actual controversy” between the parties. In Blanding, which both parties cite in support of their
positions, the Nevada Supreme Court declined to find standing for taxpayers to maintain a suit to
enjoin the municipality from closing a public road. 52 Nev. 52, 280 P. at 651. There, the
plaintiffs alleged they would be harmed in various ways by the diversion of traffic the closure
would cause. The high Court found a plaintiff did not have standing to challenge a
municipality’s act “where he has not sustained or is not threatened with any injury peculiar to
himself as distinguished from the public generally.” Id at 651. Further, it concluded that to
“entitle a property owner to injunctive relief against the vacation of a street or highway he must

show that he will suffer a special or peculiar injury, and not merely such inconvenience as is cast
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upon all other persons of that ﬁeighborhood.’” Id at 651 (quoting 13 R. C. L. at 75-76).

In discussing plaintiffs’ assertion of taxpayer standing, the Nevada Supreme Court in
Blanding quoted 28 Cyc. pp. 1736, 1737, which provided a resident or taxpayer may sue to
erjoin an wnauthorized or illegal act of a municipality if the plaintiff has sustained a special
injury different from that of the public. Jd at 650. Additionally, the Court quoted with approval;

And where it (the act of the municipality) is prejudicial to the rights of taxpayers,

as such, as involving the levy of tax, creation of a municipal debt, or

appropriation or expenditure of public funds, or in any way tending to increase

the burden of taxation, the great weight of authority is that if such action be illegal

or unauthorized, taxpayers may sue to restrain it, without showing any special

injury different from that sustained by other taxpayers.

Id
The high court found plaintiffs in their complaint failed to allege anything sufficient to

suggest the municipality misused its power in vacating the street, engaged in fraud or abused its
discretionary powers. Consequently, the Nevada Supreme Court held plaintiffs lacked standing
as “the appellants are not specially injured in regard to their special vocations as alleged, and it
does not otherwise appear that the act of the municipality vacating the present sfreet and
establishing the proposed street is unlawful or beyond its chartered powers.” I

The Nevada Supreme Court has rarely allowed parties to pursue litigation on behalf of
the public’s interest as taxpayers and to preserve public funds. In Siate Bar of Nev. v. List, 97
Nev. 367, 368, 632 P.2d 341, 342 (1981), the high Court held a private citizen could seek a writ
of mandamus to compel a public officer to perform an act in view of statutory language
autﬁorizing the writ where “the law especially enjoins as a duty resulting from an office.” NRS
34.160. The Court found “[m]andamus will therefore lie to compel the [public officer] to
perform [a] duty at the suit of any citizen instituted to enforce compliance with the law.” Id
Likewise, in Citizens for Cold Springs v. City of Reno, the Court found standing existed for

citizens to challenge a land annexation under NRS 268.668. 125 Nev. at 629-32, 218 P.3d 849-
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52. There, like in Stockmeier, the Nevada Supreme Court noted the statute provided that “any
person ... claiming to be adversely affected” by an annexation can challenge it. Jd.

In City of Las Vegas v. Cragin Indus. Inc., 86 Nev. 933, 935-37, 939-40, 478 P.24 585,
387-88, 589 (1970), the Nevada Supreme Couri found standing for taxpayers to chatlenge the
placement of above-ground power lines within their municipal taxing district. The high court
declined to consider defendant’s position that plaintiffs had to show special irreparable injury
different in kind from that sustained by the general public to maintain an action challenging a
particular use of a public street. Instead, the Supreme Court found the municipality’s own
ordinance required underground circuits, and, consequently, the power company and the city had
entered into an agreement authorizing them to jointly violate the ordinance., The Nevada
Supreme Court concluded this agreement was null, void, and against public policy. Under these
facts, it found the ordinance was clear as to its limitations and could be changed only by a new
enactment. The high court held any citizen of the municipality would have had standing to seek
“injunctive relief, inasmuch as the relicf sought is the abatement of unauthorized conduct. It was
the only just, speedy and effective remedy available to the respondent.” 86 Nev. at 939-40, 478
P.2d at 589,

What Blanding and these cases suggest is to meet the standing requitement, a plaintiff
generally must present an actual case or controversy to the court demonstrating a sustained or
threatened injury peculiar to himself as distinguished from the public generally. Only in rare
instances, such as when a taxpayer has a particularly close interest in a matter involving illegal
conduct of a municipality, or when a statute specifically creates standing, has the Nevada
Supreme Court granted standing for a party to maintain an action as a taxpayer or citizen.
Additionally, in discussing standing due to the illegal conduct of a municipality, the high court

also indicated allowing standing was appropriate even if the plainti{f did not suffer a particular
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injury because there was no one else who could present an actual case or controversy. See Ciry
of Las Vegas v. Cragin Indus. ., Inc., 86 Nev. 933, 935-37, 93940, 478 P.2d 585, 587-88, 589
(1970}.

Defendant contends the decisions where the Nevada Supreme Court has allowed taxpayer
standing to challenge illegal conduct of municipalities are limited to municipalities, Defendant
argues allowing taxpayer standing in such instances may be appropriate because of the close
inferest a taxpayer has to the expenditure of funds where he or she lives. Defendant suggests the
holdings of Doe and Stockmeier indicate such standing is not appropriate when considering a
challenge at the state level to a legislative statute and its constitutionality. Defendant asserts the
close interest that may exist between a taxpayer and the municipality does not exist when
considering the taxpayer’s status on the state level. This Court is not persuaded the principles
which allow taxpayers to bring an action against a municipality never have any application at the
state level, While the immediate impact of a city’s illegal decision may justify a taxpayer
bringing suit in certain circumstances, the immediate ‘impaoi of a Legislature’s alleged illegal
action in certain circumstances may also justify taxpayer standing. With some municipalities
involving hundreds of thousands of residents, limiting taxpayer standing to illegal actions of
municipalities and not to those of the State Legislature cannot be justified or distinguished,

The question -to this Court then is whether Plaintiffs, in challenging the State’s transfer of
public funds into parents’ ESAs under Article X, sections 2 and 10, have a sufficiently close
interest in a matter possibly involving illegal conduct of the Nevada Legislature, and whether
there is anyone else better suited than Plaintiffs who could demonstrate an actual case and
controversy through injury peculiar to themselves to challenge the ESA program. This approach
allows the Court to permit taxpayer standing in “’favor of a just and expeditious determination

on the ultimate merits’” in very limited instances where the taxpayer has a close interest in the
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alleged illegal conduct of the governmental body. See Stockmeier, 122 Nev. at 393, 135 P.3d at
225. However, in those instances where a plaintiff has a sufficiently close interest, but lacks a
particular injury presenting a case or controversy, standing will be denied if another individual
could suffer actual injury from the complained-of illegal conduct and bring an action, Limiting
standing in such instances to those who can present an actual case and controversy challenging
the illegal State conduct prevents the courts from being involved in entering advisory opinions
and ensures the consideration of the legal issues under real life application of the State action,
rather than in the context of hypotheticals,

In énswering the question of whether Plaintiffs have a sufficient close interest ag
taxpayers to the challenged illegal State action in the instant case, this Court notes federal courts
have accepted, in limited circumstances, a plaintiff’s status as a taxpayer to find standing to
enjoin unlawful appropriations. Flast v. Cohen, 392 U.8. 83 (1968). In its decision in Flast, the
United States Supreme Court held, to have standing, a taxpayer must first demonstrate a “logical
link” between his taxpayer status “and the type of legisiative enactment attacked,” and then “a
nexus” between such taxpayer status and “the precise nature of the constitutional infringement
alleged.” 392 U.8., at 102, 88 S.Ct. 1942, In considering these two requirements together, the
United States Supreme Court in Flast explained “individuals suffer a particular injury for
standing purposes when, in violation of the Establishment Clause and by means of ‘the taxing
and spending power,” their property is transferred through the Government’s Treasury to a
sectarian entity.” 392 U.8,, at 105-106. “Such an injury,” the Court found, is unlike “generalized
grievances about the conduct of government™ and so is “appropriate for judicial redress.” 7d,, at
106. “The taxpayer’s allegation in such cases would be that his tax money is being extracted and
spent in violation of specific constitutional protections against such abuses of legislative power.”

.
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This Court finds Plaintiffs have standing as taxpayers to facially challenge the ESA
statute as violating Article X1, Section 10°s prohibition on the use of public funds for sectarian
purposes. Similar to what was presented in Flasz, if Plaintiffs are correct in their assertions the
BSA statute is unconstitutional, then they would suffer an injury by the transfer of their property
through the State treasury to sectarian entities. Plaintiffs cannot demonstrate any peculiar injury
to themselves from that suffered by any other taxpayer. However, at this time, no other taxpayer
or potential claimant is in a better position than Plaintiffs to assert a case or controversy.
Consequently, unless Plaintiffs are allowed to bring the facial challenge to the ESA statute, no
one will be in a position to bring a challenge other than State executives charged with carrying
out the program. Since the State executives are proponents of the ESA program, finding only the
executives are in a position to bring an action would effectively mean ne action would be
brought.

The Court also finds the Plaintiffs have standing as taxpayers to facially challenge the
ESA statute as violating Article XL, section 2’s provisions concerning the Legislature’s
responsibility to provide a uniform system of public schools. In looking at federal precedent, the
United States Supreme Court has never found taxpayer standing except in considering challenges
under the Establishment Clause. See 4rizona Christian School Tuition Organization v. Winn, 563
U.S. 125, 139 (201 1)(declining to lower the taxpayer standing bar in any other constitutional
challenge apart from the Establishment Clause). However, providing education to Nevada
citizens is a paramount responsibility of the Legislature. Nevada’s Constitution requires the
Legislature to budget and fund education before making any other appropriations, Nev. Const.
Art XTI, § 6. If Plaintiffs are correct in their assertion the ESA program exceeds the constitutional

scope of section 2’s required uniform public school system, then they would suffer an injury by

24 " the transfer of their property cut of the uniform school system in “violation of specific
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constitutional protections against such abuses of legislative power.” Cf. Flast v. Cohen, 392 U.S.
at 106. Likewise, no other taxpayer or potential claimant is in a better position to assert a case or
controversy, and thus, Plaintiffs should be allowed to bring the facial challenge to the statute,

This Court emphasizes that it finds the Plaintiffs as taxpayers only have standing to bring
facial challenges to the ESA statute. Plaintiffs allege many of the schools that will receive
disbursements from parents through their ESA accounts may engage in various forms of
discrimination in hiring of staff and admitting of students. Likewise, Plaintiffs make assertions
as to potential consequences to some schools from the possible loss of cettain funding due to
ESA accounts. Plaintiffs do not have standing to assert these potential specific applied injuries
as challenges to the ESA program as they have not personally suffered any harm. There may be
individuals who could assert the challenges on a specific case basis should injury actually occur,
This will allow the Court to avoid providing advisory opinions and to consider such challenges
under real life circumstances and better understand the nature and impact of the challenged
conduct. Additionally, as most of these challenges would be unique to individual schools, the
remedy for any particular challenged conduct would be against the school and its participation in
the ESA program, and not the striking of the ESA program in its entirety.

VI. ESA Program Doegs Not Vielate Article XI, Section 2’s Uniform Public School
System Provision

Generally, for a complaint to “survive dismissal, a complaint must contain some set of
facts, which, if true, would entitle [the plaintiff] to relief” In re Amerco Derivative Litig., 127
Nev. Adv. Op. 17, 252 P.3d 681, 692 (2011) (quotation marks omitted). This Court is mindful
legislative acts are entitled to a “strong presumption™ that “they are constitutional.,” Sheriff
Washoe Cnty. v. Smith, 91 Nev. 729, 731, 542 P.2d 440, 442 (1975). *“’Statutes are presumed to

be valid, and the challenger bears the burden of showing that a statute is unconstitutional. In
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order to meet that burden, the challenger must make a clear showing of invalidity.”” Tam v.
Eighth Jud. Dist. Ct, 131 Ney. Adv. Op. 80, 358 P.3d 234, 237-38 (2015) (quoting Silvar v,
Eighth Judicial Dist. Court, 122 Nev. 289, 292, 129 P.3d 682, 684 (2006)). “The Court will
construe statutes, ‘if reasonably possible, 5o as to be in harmony with the constitution,’* Thomas
v. Nevada Yellow Cab Corp,, 130 Ney. Adv. Op. 52, 327 P.3d 518, 521 (2014) {quoting State v.
Glusman, 98 Nev. 412, 419, 651 P.2d 639, 644 (1982)). Because this Court looks at the
Complaint as a facial challenge to the ESA statute, Plaintiffs must “demonstrat]e] that there is no
set of circumstances under which the statute would be valid.” Deja Vu Showgirls v. Nevada
Dep’t of Tax., 130 Nev. Adv, Op. 73, 334 P.3d 392, 398 (2014). Under Nevada Revised
Statutes, section 0.020, “[i]f any provision of the Nevada Revised Statutes, or the application
thereof to any person, thing or circumstance is held invalid, such invalidity shall not affect the
provisions or application of NRS which ¢an be given effect without the invalid provision or
application, and to this end the provisions of NRS are declared fo be severable.” Consequently,
if a law can be constitutionally applied, but is unconstitutional as to some of its provisions or
applications, the statute’s lawful applications or provisions will be sustained if it appears the
Legislature would have enacted the constitutional aspects of statute independently of the
unconstitutional provisions or applications. See Binegar v, Eighth Judicial Dist. Court In and
For County of Clark, 112 Nev. 544, 551-552, 915 P.2d 889, 894 (1996).

This Court first considers Plaintiffs’ claim that Article X1, section 2 limits thg Legislature

in encouraging education in Nevada to the only means of a uniform public schoo! system and

precludes it from adopting the ESA program. The Court looks at this issue first because if

section 2 does not preclude the Legislature from creating the ESA program, and the program
may be constitutionaliy established, then this Cowrt can turn to the question whether the

Legislature may permit schools with religious affiliations to participate. If the Legislature can
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create an ESA program as a suitable means under Article XI, sections 1 and 2, then, at a
minimum, non-religious schools and educational services can properly participate in the program
and parents can set up ESA accounts and direct funds to such schools, home schooling or other
education options. Consequently, the first issue is whether the Legislature may create the ESA
program for anyone.

Plaintiffs contend Article X1, section 2, by directing the Legislatute “shall provide for a
uniform system of common schools,” prohibits the Nevada Legislature from providing for the
education of Nevada school children by any other means. In this respect, Plaintiffs argue, that
while Article XI, section 1 provides the Legislature shall encourage education “by all suitable
means,” Article XI, section 2, and the subsequent sections of the article, define what aré the
“suitable means.” Consequently, Plaintiffs argue the specific directive of section 2 for a system
of uniform public schools limits the Legislature from adopting the ESA program.

The Nevada Constitution articulates in two separate sections the duties of the Assembly
in providing education opportunities in Nevada to school children. In Article XJ, the framess set
out in the first section that “[t|he legislature shall encourage by all suitable means the promotion
of intellectual, literary, scientific, mining, mechanical, agricultural, and moral improvements... .”
This language was used in the original constitution of 1864 and has remained unchanged through
the last 150 years. In section 2, the framers further provided “[t]he legislature shall provide for a
uniform system of common schools, by which a school shall be established and maintained in
each school district at least six months in every year, and any school district which shall allow
instruction of a sectarian character therein may be deprived of its proportion of the interest of the
public school fund during such neglect or infraction, and the Legislature may pass such laws as
will tend to secure a general attendance of the children in each school district upon said public

schools.” Again, this language has remained unchanged since the enactment of the 1864
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constitution.

In determining whether Article X1, section I, permits the Legislature to create the ESA
program as part of its duty to “encourage by all suitable means™ education, and whether that duty
is subsequently limited by the command of Article X, section 2 that the “legislature shall
provide for a uniform system of common schools,” this Court is mindful of the basic interpretive
prifzcipal that the Nevada Constitution should be construed in its ordinary sense unless some
apparent absurdity or unmistakable interest of its framers forbids such construction. State ex rel
Lewis v. Doren, 5 Nev. 399, 411 (1870). Consequently, where the language in the Nevada
Constitution is plain and not ambiguous, it should be read in those plain and unambiguous terms,
State ex rel. Summerfield v. Clarke, 21 Nev, 333, 31 P, 545, 546 (1982). These principles were
recently reaffirmed by the Nevada Supreme Court in the context of interpreting Article I,
section 9, explaining “we, like the United States Supreme Court, *are guided by the principle that
“[t]he Constitution was written to be understood by the voters; its words and phrases were used
in their normal and ordinary as distinguished from technical meaning.™ Strickiand v. Waymire,
126 Nev. 230, 233, 235 P.3d 605, 608 (2010) {quoting Distriet of Columbia v. Heller, 554 1.8,
570, 577 (2008) (internal quotations omitted). Additionally, a constitutional provision should be
construed to give meaning to its entirety. Generally, the Nevada Constitution should be read to
give all provisions meaning and avoid any language being treated as supetfluous, See Harris
Associates v. Clark County School Dist., 119 Nev, 638, 642, 81 P.3d 532, 534 (2003). This
principle requires this Court whenever possible to interpret different provisions of the
constitution in harmony with each other. See Bowyer v. Taack, 107 Nev. 625, 627, 817 P.2d
1176, 1178 (1991). Consequently, the Court must first consider whether the language of Article
XL, section I, providing the “legislature shall encourage [education] by all suitable means,” in

the normal and ordinary sense of its terms permits the Legislature to create the ESA program to
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allow parents financial resources to educate their children outside the uniform public school
system. The Court then must determine if this interpretation is inconsistent with any other
provision of the constitution and can be read in harmony with other provisions, giving meaning
to all.

By setting out in section 1, the Legislature shall encourage education by “all suitable
means,” with no specific rleference to any other section, and then by setting out in a different
section the Legislature’s responsibility to create a uniform public school system, the framers
indicated they intended to create two duties, a broad one to encourage education by “all suitable
means,” and a specific, but separate, one to create a uniform public school system. The framers’
use of two different sections to set out the Legislature’s responsibilities without reference in
either section to the other plainly suggests the sections are separate and distinct. This distinction
means the Legislature’s duty “to encourage, by all suitable means, moral, inteliectual, scientific,
and agricultural improvement™ is to be carried out in addition to the provision for the common
school system. In considering similar language, the Indiana Supreme Court noted that while such
constitutional language c;eétes a duty that is “’general and aspirational’ and not well suited to
judicial enforceability, . . . this by no means lessens the efficacy of the imperative.” Meredith v.
Pence, 984 N.E.2d 1213, 1222 (2013) {quoting Bonner ex rel Bonner v. Daniels, 907 N.E.2d
516, 520 (Ind.2009}). In 1864, with less than 40,000 people living in our State comprised of
over 110,000 square miles and with an economy based largely on mining, which historically was
a boom and bust industry, the framers of Nevada’s constitution had no idea what the future
would hold in regard to population, land, economic and educational development. Because of
this reality in 1864, the drafters of the Nevada Constitution reasonably intended to provide the

Legislature broad powers going forward into the future to take whatever actions it believed

24 I appropriate to encourage education and the improvement of a population to take on any potential
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new opportunities. By including the phrase “by all suitable means” in defining the Legislature’s
responsibility to encourage education, the framers recognized the need for broad legislative
discretion, and thus, left to the Nevada Legislature the sound discretion of determining the
“method and means of fulfilling this duty.” Meredith v. Pence, 984 N.E.2d at 12272,

This Court agrees with Plaintiffs that Article X1, section 1's use of the phrase “all
suitable means™ imposes limitations on the Legislature’s authority. The Legislature must use
means suited for encouraging education, and as long as a means is suited for encouraging
education, it is available for the Legislature to consider and use. However, the fact the phrase
implicitly grants broad authority to the Legislature in choosing the means to accomplish the goal
of encouraging education is in no way inconsistent with or overriding the other sections of
Article XI,

Plaintiffs are correct “[tlhe maxim ‘expressio Unius Est Exclusio Alterius’, the
exgression of one thing is the exclusion of another, has been repeatedly confirmed in this State,”
Galloway v. Truesdell, 83 Nev. 13, 26, 422 P.2d 237 (1967), and applied to interpreting the
Nevada constitution. See State v. Arrington, 18 Nev, 412, 4 P. 735, 737 (Nev. 1884). Plaintiffs
are also correct the drafters when saying the Legislature may “use all suitable means,” did not
say the Legislature could use any means. However, the Court disagrees with Plaintiffs’ position
when they argue the Legislature is limited to the suitable means specifically required in section 2
and the subsequent sections of Article XI. Such a reading would ignore the framers® specific use
of the word “all,” granting the Legislature the authority to use “all suitable means,” not just the
ones stated in the subsequent sections of the article. If the framers wanted to limit the broad
discretion they accorded the Legislature in Section 1, they could have easily and should have
clearly stated it. Cf. Sirickiand v. Waymire, 126 Nev. 230, 235 P.3d 605, 611 (2010) (citing 3

Norman J. Singer & J.D. Shambie Singer, Sutheriond Statutory Construction 58:3, at 114-15
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{(7th ed. 2008) (discussing in the context of subsequent amendments to the constitution that if the
Legislature and voters in passing an amendment intended to eliminate another right, the
legislators and voters would have made *a direct statement and express language to that effect.”).
Sections | and 2 are not inconsistent with cach other. The Legislature’s broad authority under
section 1 is not inconsistent with its baseline obligation to provide a uniform public school
system in section 2. The Legislatare can provide for a uniform system of common schools, free
from religious instruction and open to general attendance by all Nevada children, and still adopt
other suitable means to encourage education. To read section 2 and the other sections of Article
X1 as Plainiiffs seek to do, would make section 1 superfluous, without any meaning or purpose.
In this Court’s view, in drafting the first section of Article XI to grant the Legislature authority to
use all snitable means to encourage education, the framers in 1864 actually intended to give the
Legistature that authority and did not intend the section to have no meaning. If the framers had
intended such an interpretation, they could have easily said the Legislature had the authority to
encourage education through the means included in Article XI. They did not, and the ordinary
and normal reading of the language of the section clearly allows the Legislature to use any
means suitable for encouraging education, not just those outlined in the remaining sections of the
Article.

Bush v. Holmes, 919 So0.2d 392 (Fla. 2006), which Plaintiffs cite, is the only State.case
suggesting a uniform school clause in a State constitution limits the Legislature’s authority to use
other means to promote education. In Bush, the Florida Supreme Court found a Florida
scholarship program violated section 1(a) of Article IX of the Florida constitution, Section 1(a)
of Florida’s constitution provides in pertinent part it is “a paramount duty of the State to make
adequate provision for the education of all children residing within its borders. Adequate

provision shail be made by law for a uniform, efficient, safe, secure, and high quality system of
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free public schools . . ..” Fla. Const. art. IX, § 1(a). The Court found the language making it a
“paramount duty of the State to make adequate provision for the education of all children
residing within its borders,” as requiring the Legislature to provide education for Florida schoo!
children through “adequate provision.” The Florida high Court then looked at the next sentence,
which stated “[a]dequate provision shall be made by law for a uniform, efficient, safe, secure,
and high quality system of fiee public schools,” and concluded the sentence defined what the .
drafters meant by “adequate provision.” The Court found this represented a restriction on the
Legislature’s authority to create a separate voucher program.

In the instant case, the Nevada Constitution sets out the authority of the Legislature in
two different sections with no reference to the other. This Court does not agree with the Florida
Court’s in pari materia interpretation of its constitution. However, assuming the Florida Court’s
correct interpretation of its own State Constitution, the consistent use of the term “adequate
provision” that existed between the sentences of the Florida constitution section does not exist in
Atticle XI, sections 1 and 2 of our State’s Constitution. This consistent use of terms between
sentences was the basis the Florida Court used fo limit the Legislature authority to make
"adequate provision for education” to just “adequate provision for a uniform public school
system."” Unlike the Florida constitution, Article XI, section 1 uses broad language granting the
Nevada Legislature the authority to encourage education by all suitable means, and section 2
makes no reference to suitable means or uses any other language suggesting a restriction of the
Legislature’s authority under section 1.

Plaintiffs’ argue the ESA program runs afoul of section 2’s uniformity and general
attendance requirements because it allows for the education of Nevada students through public
funding of private schools with divergent admissions criteria, curricula, educational programs,

academic-performance standards, teacher qualifications and training. These arguments are only
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valid if a uniform public school system is the only means the Legislature may use to encourage
education. However, as discussed above, section 1 directs the Legislature generally to encourage
education in Nevada through all suitable means and this imperative is broader than and in
addition to the responsibility ander section 2 to provide for a uniform public school system. The
Legislature may act under section 1 without reference to section 2. The ESA program does not
alter the existence or structure of Nevada’s public school system.

The Plaintiffs contend the ESA program theoretically could divert to private schools all
of Nevada’s school children, and by consequence, all funding for the uniform public school
system. However, while theoretically almost all school children may be eligible for the ESA
program and a significant number may enroll in this option, this does not mean there is “no set of
circumstances under which the statute can be constitutionally applied.” Deja YVu Showgirls v.
Nevada Dep 't of Tax., 130 Nev. Adv. Op. 73, 334 P.3d at 398. This Court has no reason to
believe and Plaintiffs have not proffered any factual allegations to suggest all parents of Nevada
school children will enroll in the ESA program. Even assuming large numbers of parents do
entoll their children in the program, so long as there is a “uniform” public school system,” open
to the “general attendance” of all, the Legislature has fulfilled the duty imposed by Article X1,
section 2. Plaintiffs assert a potential damage resulting from the application of the ESA program
which is, at best, “merely apprehended or feared.” See Doe v. Bryan, 102 Nev. at 525, 728 P.2d
at 444 (citing Kress v. Corey, 65 Nev. 1, 28-29, 189 P.2d 352, 365 (1948). As discussed above,
Plaintiffs lack standing to seek declarative relief for applied constitutional challenges, Plaintiffs
do not have standing to assert these potential injuries as they have not personally suffered the
harm and have no actual justiciable controversy. See Doe v. Bryan, 102 Nev. at 525, 728 P.2d at
444, Plaintiff Berger’s position as school teacher and parent of a student at a public school and

his contention the ESA program will deprive school districts of funding, and deplete the
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“resources at the school his son attends and the one where he teaches” is no less merely
apprehended or feared than Plaintiffs’ wholesale contention all school children may enrol! in the
ESA program. The aijplied effect of the ESA program is yet to be determined and can nitimately
be considered based on the impact it actually makes. If the impact causes an identifiable injury,
individuals affected by such damages will have standing to bring an action. The ESA program
provides parents with funding they may use to choose different educational opportunities for
their children and does not replace the public school system, The Legislature has continued to
meet its constitutional obligation of providing for public schools which are open to all Nevada
school children as required by Arficle X1, section 2,

Plaintiffs argue the ESA program violates fundamental constitutional precepts of equality
and fairness, and cettain schools participating in the program will improperly discriminate in
admissions, enrollment, and hiring based on religion and other protected characteristics under the
United States and Nevada Constitutions and statutes. Cf e.g, NRS § 6 13.330; NRS § 651.070
(statutes prohibiting discrimination in employment and public accommeodations, ingluding
schools, on basis of religion, sexual orientation and gender identity). As this Court discussed
above in considering Plaintiffs’ standing to bring this action, these contentions possibly may be
relevant as to whether the funds the State provides parents may be used for certain schools which
may act in viclation of discrimination laws. However, these contentions are not determinative of
whether the State has the authority to create the ESA program. While this Court has found
Plaintiffs have standing to challenge the Legislature’s authority to create the ESA program under
Article XI, sections I and 2, they do not have standing to challenge anticipated illegal
discrimination of some schools as they have not suffered such injury. Individuals who suffer
discrimination may challenge the inclusion of certain schools in the ESA program under the law.

Whether illegal discrimination occurs and a school may participate under the program can be

28




10
1
12
13
14
15
16
17
18
19
20
21
22
23

24

ERIC JOHNSON
BISTRICT JUDGE
DEPARTMENT XX

dealt with in the specific context of the facts of an actual controversy rather than in the

hypothetical,

This Court concludes Plaintiffs have not alleged facts establishing their claim the
Legislature’s creation of the ESA program violates the uniform school system provisions of
Axticle X1, section 2. Plaintiffs’ claim is therefore dismissed.

VI, ESA Program Does Not Violate Article XI, Section 10°s Prohibition on_Use of Public

Funds for Sectarian Purposes

This Court next turns to Plaintiffs’ claim the ESA program violates Article X1, section 10
of the Nevada constitution which provides “[n]o public funds of any kind or character whatever,
State, County or Municipal, shall be used for sectarian purpose.” Significantly, since this Court
has found the Legislature had the constitutional authority to create the ESA program generaliy,
Plaintiffs’ constitutional challenge potentially affects only religious affiliated schools
participation in the program. If any schools because of their religious affiliation constitutionally
cannot participate in the program, they may be severed from participation and the ESA program
can continue with the participation of other schools or education options in view of the
Legislature’s clear intent to provide Nevada parents with the broadest spectrum of educational
options.

In determining the meaning of section 10 and its proscriptions on State action, this Court,
as with the process of interpreting Article X1, sections 1 and 2, must first consider whether the
language of Article X1, Section 10, providing “no public funds .. . shall be used for sectarian
purpose,” in the normal and ordinary sense of its terms, permits the Legislature to create ESAs
which parents may use to educate their children through religion affiliated services. If the terms
of section 10 on their face are not clear, this Court must consider the intent and goals of the

[313.2M

Legislature and voters at the time of the section’s adoption to construe it ““”in line with what
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reason and public policy would indicate the Legislature intended.””” State ex rel Harvey v,
Second Judicial Dist, Court, 117 Nev. 754, 770, 32 P.3d 1263, 1274 (2001)(quoting McKay v.
Bd. of Supervisors, 102 Nev. 644, 649, 730 P.2d 438, 442 (1986) (quoting Robert E. v. Justice
Court, 99 Nev. 443, 445, 664 P.2d 957, 959 (1983)).

In its simplest terms, section 10 says the Legislature cannot use any public funds for a
sectarian purpose, The Nevada Supreme Court in State v. Hallock, 16 Nev. 373, 387 (1882),
considering the meaning of the section only two years after its adoption, concluded that
"sectarian" as used in section 10:

was used in the popular sense. A religious sect is a body or number of persons

united in tenets, but constituting a distinct organization or party, by holding

sentiments or doctrines different from those of other sects or people. In the sense

intended in the constitution, every sect of that character is sectarian, and all
members thercof are sectarians,
Consequently, “sectarian purpose” as used in section 10 would generally include any purpose in
support of a specific religion or general groups holding similar religious tenets. The Nevada
Supreme Court in Hallock probably expressed it best by stating the section was intended that
public funds should not be used for the purpose of “ building up of any sect.” Id.

The purpose Hallock defines for section 10, avoiding State action to build up a sect,
parallels largely the purpose of the federal Establishment Clause. In Everson v. Board of Educ.
of Ewing, 330 U.S, 1, 15-16 (1947), the United States Supreme Court stated the Establishment
Clause was intended to accomplish, as Thomas Jefferson described, a "wall of separation
between Church and State." The Court found the clause precluded State practices that "aid one
religion . . . or prefer one religion over another,” as well as practices that "aid all religions" and
consequently endorse the idea of religion over nonreligion, Everson, 330 U.S. at 15. The Court

has gone on to explain in a series of cases starting with Flast v. Cohen, 392 U.S, 83, (1968), that

the Establishment Clause prevents governments from spending public money “in aid of
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religion.” DaimlerChrysler Corp. v. Cuno, 547 1.8, 332, 348 (2006)). The Court in Flast traced
the history of the Establishment Clause in part to James Madison’s contention that “government
should not “’force a citizen to contribute three pence only of his property for the support of any
one establishment.”” Arizona Christian School Tuition Organization v. Winn, 563 U.8. 125
(2011) (quoting Flasr, 392 U.S. at 103)(quoting 2 Writings of James Madison 183, 186 (G. Hunt
ed.1901)). The Court identified Madison’s view as a “specific evil” the Establishment Clause
was intended to protect against. /d.

Plaintiffs note the federal Establishment Clause uses language different from Article X,
section 10, Compare Nev, Const. art, XI, § 14 (*No public funds of any kind or character
whatever, State, County or Municipal, shall be used for sectarian purpose.”) with U.8. Const,
amend. I (“Congress shall make no law respecting an establishment of religion™), They contend
that, on its face, Section 10 sets a higher bar than the Establishment Clause.

This Court does not concur with Plaintiffs” logic in interpreting whether Nevada’s
Legislature and voters in approving section 10 sought to set a higher bar to the use of public
funds for aid of religions than the Establishment Clause. It is important to remember at the time
section 10 was amended, Nevada’s constitution had few provisions limiting the State
government from passing any law respecting a particular religion. The Establishment Clause of
the First Amendment had not yet been applied to the states through the Due Process clause of the
Fourteenth Amendment. The First Amendment was not applied to the states until 1925 when the
United States Supreme Court applied the freedoms of speech and press to the states through the
Due Process Clause. Gitlow v. New York, 268 U.S. 652 (1925). The Establishment Clause was
not applied to the states until 1947. Everson v. Board of Education, 220 U.S. 1 (1947). Article I,
section 4 of the Nevada constitution provides for “[t]he free exercise and enjoyment of religious

profession and worship without discrimination or preference shall forever be allowed in this
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State . . .,” and Arficle XI, Sections 2 and 9 precluded sectarian education in public schools,
Consequently, in 1879, before section 10 was ratified, few restrictions rested on the State
Government in regard to legislation which might promote the establishment of religion. Because
of this circumstance, when the Nevada Legislature and voters approved Section 10 in 1879,
which provided “[njo public funds of any kind or character whatever, State, County or
Municipal, shall be used for sectarian purpose,” it is not clear the Legislature intended something
more than the federal Establishment Clause which then precluded Congress from making any
“law respecting an establishment of religion, or prohibiting the free exercise thereof.”

Defendants attack Section 10 as a “Blaine Amendment,” which is a term used to denote a
series of State constitutional amendments from approximately 1875 to 1900 which limited
through various language State governments from providing funding to religious schools.
Defendants suggest these amendments, including Nevada’s, were the result of anti-Catholic
bigotry arising at the time from the growth of parochial schools. However, as Justice William
Brennan explained in his dissent in Lemon v. Kurtzman, the inclusion of limitations in State
constitutions on public support of religious schools was an ongoing process beginning soon after
the formation of the federal government and its inclusion of the Establishment Clause in the Bill

of Rights. See Lemon v. Kurtzman, 403 U.S. 602, 645-50 (1971)(Brennan, J., dissenting).”

7 while undoubtedly dislike of another’s religion as compared 10 one’s own may encourage one 1o preclude public
fiands be given to a competing religion, i is this concern that no religion should be given governmental preference
over another that led to the creation of the Establishinent Clause in the first place and the subsequent state
limitations on support of religions. In its history on the adoption of section 10, the Nevada Supreme Court in
Hallock identified the State's appropriation of funds to the Catholic affiliated orphanage as the only appropriation
prior to the adoption of the section to an arguably sectarian organization. The Court looked at the legislative history
surrounding the appropriation for guidance as to the scope of the section and what the Legislature and voters
considered to be a sectarian purpose. Haflock, 16 Nev. at 381.  In looking at the first request for the appropriation
in 1866, the Cowrt noted that in addition to the request for an appropriation in support of the Catholic affiliated
orphanage, there was also a request for an appropriation for the suppert of an Episcopal affiliated orphanage. Both
appropriation requests failed to pass. The Court considered the report of the Senate Ways and Means Committes in
the 1866 session, which reported against the passage of the two appropriation requests at that time. The Committee
reported the appropriations sought were intended to:

enable them to train up children in the tenets or religious belief of the respective churches, withowt
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Section 10 does no more than preclude the Legislature from supporting specific religions
or religion in general, the principle of which was enshrined in the Establishment Clause of the
federal Bill of Rights. Nevada, as well as most other states over the course of United States
history, separately acted in view of the void that existed in its own constitution to limit State
support of religion. As the Nevada Supreme Court in Hallock explained: “People of nearly all

nationalities and many religious beliefs established our State. They met on common ground, and

regard to the question of religious opinions of the relatives of such children, which is
commendable zeal for the progress of those denominations, as the right training of the children is
the best way to build up churches. But if the state contribute twenty thousand dollars towards
building up and strengthening those churches, and making provision thus for future increase of
Episcopal pastors and laymen and Catholic priests, nuns, and laymen, other denominations, such
as Presbyterians, Methodists, Baptists, and Unitarians, will feel equally entitled to similar
appropriations; and thus the revenues of the state might be absorbed to such an extent as to
endanger its ability to pay its bonds, interest, and other obligations, for which its faith is already
pledged, or which may be necessary for ordinary current expenses.”

Id. at 381. The Cowrt noted the appropriation request for the Catholic affiliated charity was made in subsequent
sessions prior to 1879, with the appropriation being approved in some sessions. Based on this history, the Court
concluded that the voters in adopting section 10 sought to prevent the “use of public funds for the benefit of
petitioner and Kindred institutions.” Id. at 383, The Court concluded that sectarian as used in section 10;

was used in the popular sense. A religious sect is a body or number of persons united in tensts, but
constituting a distinct organization or party, by holding sentiments or doctrines different from
those of other sects or people. In the sense intended in the constitution, every sect of that character
Is sectarian, and all members thereof are sectarians. The framers of the constitution undoubtedly
considered the Roman Cathelic a seetarian church, (Const. Debates, 568 ef seq.) The people
understood it in the same sense when they ratified it.

Id. at 386-87. While defendants may be correct that the impstuous for the section was concern with providing
public suppori to Catholic parechial schools, the section does no more than preciude the Legislature from supporting
a specific refligion, which principle was enshrined in the Establishment Clavse of the federal Bill of Rights and
separately acted upon by states in view of the void that existed in their own constitutions to limit state support of
religions, The section does not prohibit any one or religious order from practicing their beHefs and is consequently
undike the municipal law struck down in Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.8. 520
(1593}, which was clearly intended to proseribe a religion’s particular rite. Neither the United States Supreme Court,
nor any other court, has ever struck down a state constitutional provision which limits state support of sectarian
interests and is neutral in #s limitation. See Locke v. Davey, 540 U.S. 712 (2094). The history of section 10 as
outlined by the Nevada Supreme Court in Hallock and its own terms, very different from the federally proposed
Blaine Amendment and other state amendments focused on public support of sectarian schools and education,
convinces this Court that section 10 is not unconstitutional under the First Amendment and is a proper exercise of
Nevada citizens” right to [imit support of specific religions or of religion generally. The issue is certainly not ripe at
this point in view of the myriad of legislative histories, speeches and news articles all parties have provided for a
determination ¢n a motion to dismiss, This Court finds the best explanation of se¢tion 10 and the reasons for its
adoption fo be the one the Nevada Supreme Court in Hallock expressed: “People of nearly all nationalities and many
religious beliefs established our state. They met on common ground, and in the most selemn manner agreed that no
sect should be supported or built up by the use of public funds. It is a wise provision and must be upheld.” Hallock,

16 Mev. at 387,
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in the most solemn manner agreed that no sect should be supported or built up by the use of
public funds, It is a wise provision and must be upheld.” Hallock, 16 Nev. at 387.

The question remains, however, what is the scope of Section 10 and was it intended to
exceed the limitations of the Establishment Clause to make no law in support of a religion. The
proposed “Blaine Amendment” fo the United States Constitution sought to impose an
Establishment Clause upon the states which at that time were under no such restrictions. The
language of the proposed amendment provided: “No State shall make any law respecting an
establishment of religion, or prohibiting the free exercise thereof, and no money raised by
taxation in any State for the support of public schools, or derived from any public fund therefor,
nor any public lands devoted thereto, shall ever be under the control of any religious sect; nor
shall any money so raised or lands so devoted be divided between religious sects or
denominations”  See https:f/bailotpef:iia.org/BlainemAmendment. Significantly, the proposed
amendment applied only to the states and did not impose any new limitations on the federal
government, If the draflers of the amendment had perceived the federal Establishment Clause as
permitting federal public expenditures in support of religious schools, they would have been
expected to have specifically precluded the federal government along with the states from
making such expenditures. Conversely, the inclusion of the additional langunage in the proposed
amendment arguably suggests the drafters were adding further limitations beyond the scope of
the Establishment Clause. However, in the context of the times, the drafters may have sought to
insure clarity rather than the creation of a higher bar beyond the Establishment Clause.
Education at the time the Blaine Amendment was proposed was a specific province of the states
and local governments, and such governments had a history of providing public support to
religious schools.  Lemon v, Kurtzman, 403 US. at 645-50 (Brennan, J., dissenting).

Consequently, the inclusion of the specific language in the proposed amendment prohibiting
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funding of religious schools does not necessarily suggest the drafters sought to make limitations
beyond what was required in the Establishment Clause as opposed to clarifying the scope of the
limitations of the Establishment Clause in the context and history of State educational systems.
The plain terms of Section 10 also suggest it does not place greater limitations on the
Legislature than the Establishment Clayse. Section 10 prohibits the Legislature from using
public funds for a “sectarian purpose.” Unlike the proposed federal Blaine Amendment and
many other State "no-aid" amendments enacted after it, which specifically precluded money
from being appropriated to religious schools, section 10 simply preciudes the Legislature from
having a sectarian purpose in the appropriation of any money. Consequently, in this Court’s
view, the drafters contemplated the Legislature could make expenditures which might impact
upon a religion as long as the Legislature’s purpose in making the appropriation was not to build
up any religion. Such an approach, if truly the intent of Nevada’s drafters, would be a logical
one in view of the impracticality of an expansive prohibition of “any and all government
expenditures from which a religious or theological institution derives a benefit—for example,
fire and police protection, municipal water and sewage service, sidewalks and streets, and the
like. Certainly religious or theological institutions may derive relatively substantial benefits from
such municipal services. But the primary beneficiary is the public, both the public affiliated with
the religious or theological institution, and the general public.” Meredith v. Pence, 984 N.E.2d
1213, 1227 (Ind. 2013). Other courts considering State provisions limiting public expenditures
for sectarian purposes have regularly concluded that the provisions do not preclude
appropriations for non-sectarian/secular purposes which have an incidental benefit to a, church
related institution. See, e.g., Embry v. O’Bannon, 798 N.E.2d 157 (Ind. 2003) (State Constitution
prohibited drawing money “from the treasury, for the benefit of any religious or theolegical

institution”; upholding dual-enrollment program providing public school corporations with

35




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

ERIC JOHNSON
DISTRICT JUDGE
GEPARTMENT XX

additional funds to provide secular educational services to parochial school students also
enroiled in public school); State ex rel. Worren v. Nusbaum, 55 Wis.2d 316, 198 N.W.2d 650
(Wis. 1972} (State Constitution prohibited use of public funds “for the benefit of religious
societies, or religious or theological seminaries™; court approved State contract with a church-
related university for dental education services as it did not have the primary effect of advancing
religion); State ex rel Warren v. Nusbaum, 64 Wis2d 314, 219 N.W2d 577
{Wis.1974)(approving school boards contracting education services for exceptional needs
children in religious schools as a secular purpose); Advisory Opinion re Constitutionality of
P.A. 1970, No. 100, 384 Mich. 82, 180 N.W.2d 265 (Mich. 1970)(approving teachers paid with
public funds teaching secular subjects in private schools as serving a public purpose). These
cases and their conclusions support the view Nevada’s Article X1, section 10 with its limitation
on the use of public funds for sectarian purposes was not intended to preclude any expenditure
that has an incidental benefit to religion, where such is made for a primary secular purpose. The
drafters of the Nevada constitution and Section 10 seem to have allowed the Legislature
flexibility in its actions so [ong as its purpose in its actions is not to build up a religicus sect.

This Court believes this history of Section 10 and its language supports the consideration
of the United States Supreme Court’s interpretation of the Establishment Clause in considering
the scope of section 10. These decisions concerning the Establishment Clause focus for the most
part on the underlying purpese of the challenged State action, just as the language of Section 10
focuses on whether an expenditure of public funds is for a sectarian purpose. “The
Establishment Clause of the First Amendment, applied to the States through the Fourteenth
Amendment, prevents a State from enacting laws that have the ‘purpose’ or ‘effect’ of advancing
or inhibiting religion.” Zelman v. Simmons-Harris, 536 U.8. 639, 648-49 (2002) (quoting

Agostini v. Felton, 521 1.8, 203, 222-223 (1997)).
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The Supreme Court in Agostini v. Felton, 521 1.8, 203, 222-223, (1997), explain that in
evaluating the constitutionality of a State action under the Establishment Clause, the question to
be asked is “whether the government acted with the purpose of advancing or inhibiting religion
{and] whether the aid has the ‘effect’ of advancing or inhibiting religion.” Id. at 222-23 (citations
omitted). This Court finds Plaintiffs have failed to allege any facts disputing the ESA program
was enacted for the valid secular purpose of providing financial assistance to parents to take
advantage of educational options available to Nevada children. The legislative history for the
statute demonstrates the Legislature considered the implementation of the ESA program
important in view of what it perceived was the limited achievement of the public school system.
As in Zellman and Agostini, the question is whether the ESA program has “the forbidden ‘effect’
of advancing or inhibiting religion.” Zelman v. Simmons-Hearris, 536 U.S. at 648-49,

The United States Supreme Court’s “decisions have drawn a consistent distinction
between government programs that provide aid directly to religious schools, and programs of
true private choice, in which government aid reaches religious schools only as a result of the
genuine and independent choices of private individuals.” Jd. at 649 {citations omitted). Where &
school aid program, such as the ESA program, is neutral with respect to religion, and provides
assistance available directly (o a wide spectrum of citizens, or as in this case, essentially all
parents of Nevada school children, who, in turn, direct the financial assistance to religion
affiliated schools “wholly as a result of their own genuine and independent private choice, the
program is not readily subject to challenge under the Establishment Clause.” Id.  This Court
concludes the ESA program does not violate Article X1, section 10, as the State is not using
public funds for a sectarian purpose, but for a non-sectarian/secular one, of providing parents a
broad range of educational options for their children. The ESA program “permits government

aid to reach relipious institutions only by way of the deliberate choices of numerous individual
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recipients. The incidental advancement of a religious mission, or the perceived endorsement of g
religious message, is reasonably attributable to the individual recipient, not to the government,
whose role ends with the disbursement of benefits.” Zelman, 536 U.S. at 652.

As provided under the provisions of the ESA statute, the funds the State deposits in each
student’s savings account are reserved for educational purposes, and not for any sectarian
purpose. The State has no influence or control over how any parent makes his or her genuine
and independent choice to spend his or her ESA funds. Consequently, the State cannot be
deemed to be using the funds for a sectarian purpose as the parents, and not the State, direct
through their own independent decision the funds to religious education schools. Parents, if they
choose to use the ESA program, must expend the ESA funds for secular education goods and
services, even if they choose to obtain these services from religion affiliated schools. As
discussed above, since the United States Supreme Court’s 1993 decision in Mueller v. Allen, the
federal courts interpreting the Establishment Clause, which, like Article 11, Section 10, prohibits
government action for the purpose of supporting or building up of religion, have concluded
student assistance programs allowing participants to use their benefits at religious schools further
a secular, not sectarian purpose. See, e.g, Zelman v. Simmons-Harris, 536 U.S. at 648-49;
Zobrest v. Catalina Foothills School Dist., 509 U.S. 1 (1993); Witters v. Washington Dept. of
Servs. for Blind, 474 U.8. 481 (1986);, Mueller v. Allen, 463 U.S, 388 (1983).

This Court agrees the ESA program as provided in the statute does not restrict any public
funds for use at any religion affiliated school. The program provides funds through ESAs to
parents to pay for education choices the parents may choose for their children. Indeed, the
Legislature in creating the program provided a wide range of options to parents for use of ESA
funds. Consequently, under the plain terms of section 10, the Legislature is not using public

funds for a “sectarian purpese.” Other courts considering their State constitutional provisions
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restricting the use of public funds to sectarian schools or for sectarian purposes have found such
provisions do not preclude the State from offering education financial aid to parents who, in turn,
independently spend the aid with religious affiliated schools for education services. See, e.g.,
Oliver v. Hofmeister, 2016 WL 61400 (Okla. Feb. 16, 2016); Niehaus v. Huppenthal, 310 P.3d
983, 988, (Ariz. Ct. App. 2013); Meredith v. Pence, 984 N.E.2d 1213, 1229 (Md. 2013);
Simmons-Harris v. Goff, 711 N.E.2d 203, 212 (Ohio 1999); Jackson v. Benson, 578 N'W.2d 602,
621 (Wis. 1998).

Plaintiffs contend the Nevada Supreme Court’s decision in State v. Hallock precludes
public funds from being passed through the ESA program fo religion gfﬁliated schools, In
Hallock, the Nevada Supreme Court considered what was clearly a direct appropriation of public
funds to an orphanage that provided religious instruction and was affiliated with a specific
religion. The Court did not consider whether the State could provide money to the orphanage for
the purely secular costs of care and feeding of the orphans. The Court noted this argument was
made that the appropriation, if “paid, would not be used for sectarian purposes, but for the
physical necessities of the orphans.” However, the Court specifically found the appropriation
was intended to be a “mere charity” and a “contribution only™ to the orphanage. Stafe v. Hallock,
16 Nev. at 388. Consequently, the Hallock Court was faced only with considering the
constitutionality of a direct appropriation to a religion affiliated orphanage. While it expressed
the intent of section 10 was “that public funds should not be used, directly or indirectly, for the
building up of any sect,” the Court provided no guidance as to what would be considered
“indirect” support because it specifically found that it was dealing with a direct charitable

contribution.®

¥ Plaintiffs contend various Attorney General Opinions sapport their view of section 10’s prohibition on public
funds for sectarian purposes. The Court has reviewed these opinions, which are not binding on the Court.
Defendants also have cited Attorney General Opinions which they contend support the use of public funds as

%
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In contrast, in Murrow Indian Orphans Home v. Childers, 1’7.1 P.2d 600, 603 (Okla.
19406), the State Board of Affairs, acting under legislative authority, made a contract with a
Baptist affiliated orphanage to care for certain orphan and dependent children. Plaintiffs
challenged this contract under the “no aid” clause of the Oklahoma Constitution, Article II, § 5,
which provides: “No public money or property shall ever be appropriated, applied, donated, or
used, directly or indirectly, for the use, benefit, or support of any sect, church, denomination, or
system of religion, or for the use, benefit or support of any priest, minister or other religious
teacher or dignitary, or sectarian institution as such." Considering the issue the Nevada Supreme
Court left open in Hallock, whether the State could provide funds to a sectarian institution for a
secular purpose, in this instance the contracting of care of State wards, the Oklahoma Supreme
Court held the State, in making the contract, was “fulfilling a duty to needy children. The
institution can render a service that goes far toward the fulfillment of this duty, and for

compensation that is a matter of contract and public record. The matter of the wisdom of the

provided under the ESA program. In none of the cited opinions were the facts before the Attorney General similar
to the circumstances before this Court and none of the Attorney General’s opinions clearly support one side or the
other. While in 65-276 Op. Nev. Att’y Gen. (Nov. 6, 1965), the Attorney General opined that school districts may
receive federal funds and use the funds to assist both public and religious school students as required by federal law,
he also stated the federal funds had to be kept separate from the state public school funds fo avoid viclating section
19. As defendants note, the Attorney General subsequently reversed his opinion in Opinion No. 65-278 (Nov. 15,
19635), and found children enrolled in parochial schools could enroll in in public school classes not offered in the
parcchial school. 74158 Op. Nev, Att’y Gen. (Jan. 24, 1974). In 41-B-40 Op, Nev, A’y Gen, {Feb. 11, 1941), the
Attorney General was asked whether the state could provide funds to a sectarian hospital for the care of crippled
children. The Attorney General concluded “fwle do not helieve that [section 10], strict as i seems, wes intended to
prevent necessaty hospitalization in sectarian hospitals.” However, in reaching his opinion, the attorney general goes
on to emphasize “no sectarian instroction of any kind was imparted.” In 63-67 Op. Nev. Aft’y Gen. (Sept. 5, 1963),
the Attorney General concluded the “holding of divine services at state [prison] institutions by the various
preceptors of religious faiths, and where attendance is not compulsory, does not violate any constitutional
prohibition, and that compliance . . . does not contraveng the prohibition of Article XI, Section 19, of the
Constitution of Nevada.” However, the Attorney General in reaching the conclusion considered the inmates’ rights
under Article 1, section 4, allowing Nevada citizens to freely exercige their religions. He did not consider the issue
of whether the state could support such religious services as part of an expenditure for secular purposes, In 70-688

. Op. Nev. Att’y Gen. (June 16, 1970), the Attorney General did recognize that some courts had concluded that state

“aid” to provide secular services to children in religious schools “accrues to the child and not to the religious order,
and is so far removed from religious connotations that no problem is presented.” However, while the Attorney
General concluded the state could provide secular television programing to religious schools, the state was charging
for the programing at the same rate # charged public schools and there was arguably no issue involving the use of
public funds. Indeed, Article X1, section 10 is not even referenced in the opinion. Consequently, this Court has
found the Attorney General Opinions referenced in the parties’ filings to be of limited application in deciding the
issue before it

40




10 |
11
12

13

14 l
15

16

17

18

19 “
20

21

22
23

24

ERIC JOHNSON l!
DISTRICT JUDGE
DEPARTMENT XX

terms of these contracts is for the Legislature and the agency upon which it thrusts the
performance of its commands, and so long as they involve the element of substantial return to the
State and do not amount to a gift, donation, or appropriation to the institution having no
relevancy to the affairs of the State, there is no constitutional provision offended.” While there
were a number of factual distinctions between the orphanage in Haflock and the one in Childer,
this Court finds the Oklahoma decision persuasive in defining the scope of Section 10°s
limitations on the use of public funds for sectarian purposes. See also 41-B-40 Op. Nev. Att’y
Gen. (Feb. 11, 1941) (State may contract and pay religion affiliated hospital for care of crippled
children if religious indoctrination is not required of the patients). The Court concludes the
Nevada Supreme Court’s decision in Hallock precluding a direct payment of public funds as a
charitable contribution to a religious affiliated orphanage does not preclude the Legislature from
providing funds to ESA accounts for the secular purpose of education, even if the funds are used
to contract the secular education through a religion affiliated school.

To the degree Article X1, Section 18, arguable precludes the State from making a direct
payment to a religion affiliated school, under the ESA program, the State deposits funds into an
account from which parents may draw to purchase services, While Plaintiffs argue the State’s
contention that ESA accounts are individual ones of the parents is more form than substance,
with the State limiting the use of the accounts, continuing some oversight of the accounis and
maintaining a right to unused funds, the accounts as provided by statute are accounts under the
control of the parents who can use the funds to pay for a wide-range of education options.
Consequently, this Court finds the form the State has chosen to provide parents with financial
assistance, does not result in direct payments from the State to any preordained or particular
destination.

This Court accepts the funds parents may direct from ESA accounts to religion affiliated
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schools will be comingled with other tuitions and other funds. These comingled funds will be
used to provide education to children and may be used to provide religious instruction or
services. The Plaintiffs assert, absent any requirement that participating schools segregate the
public fiunds for secular education, the funds will be used to further religious activities that take
place in these schools. Plaintiffs argue this use of comingled funds, in part in furtherance of
religious activities, amounts to a direct use of public funds for a sectarian purpose. Again, this
Court disagrees as “the principal actors and direct beneficiaries under the voucher program are
neither the State nor program-eligible schools,” but Nevada families with school-age children.
See Meredith v. Pence, 984 N.E.2d at 1228. As the Indiana Supreme Court found when faced
with a similar argument, the “direct beneficiaries under the voucher program are the families of
eligible students and not the schools selected by the parents for their children to attend. The
voucher program does not directly fund religious activities because no funds may be dispersed to
any program-cligible school without the private, independent selection by the parents of a
program-eligible student. . ... Any benefit to program-eligible schools, religious or non-
religious, derives from the private, independent choice of the parents of program-eligible
students, not the decree of the State, and is thus ancillary and incidental to the benefit conferred
on these families,” Id at 1228-29 (Emphasis in original).

Plaintiffs emphasize the likelihood that large amounts of aid will be diverted from the
public schools to religion affiliated schools. However, the United States Supreme Court has
emphasized the amount of government aid channeled to religious institutions by individual aid
recipients is not relevant to the Establishment Clause inquiry, and this Court does not see it as
relevant to the Article IX, section 10 inguiry. Either the ESA program’s likely potential to divert
public funds through parent choice to some religion-affiliated schools is constitutional or it is

not. The amount of funds diverted does not affect the inguiry or the outcome. Zelman v.
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Simmons-Harris, 536 U.S. 639, 648-49 (citing Mueller v. Allen, 474 U.8,, at 490491, (Powell,
J., joined by Burger, C. J., and REHNQUIST, J., concurring) {citing Mueller, supra, at 398
399,) 474 U.S,, at 493, 106 5.Ct. 748 (O’CONNOR, I, concurring in part and concurring in
judgment); id, at 490, (White, J., concuzring)). This Court’s decision rests not on whether few
or many recipients chose to expend government aid at a religious school but, rather, on whether
recipients generally Were‘empawered to direct the aid to schools or institutions of their own
choosing. Id.

The Plaintiffs contend the ESA program could theoretically divert to private schools ail
of Nevada’s school children, and, by consequence, all funding for the uniform public school
system. However, that almost all schoof children may be eligible for the ESA program and a
significant number may earoll in this option does not mean there is “no set of circumstances
under which the statute can be constitutionally applied.” Deja Vu Showgirls v. Nevada Dep’t of
Tax., 130 Nev. Adv. Op. 73, 334 P.3d at 398. As discussed before, this Court has no reason to
believe and Plaintiffs have not proffered any factual allegations to suggest all parents of Nevada
school children are going to enroll in the ESA program. As noted above, even if large numbers
of parents enroil in the program, so long as there is a “uniform” public school system,” open to
the “general attendance™ of all, the Legislature has fulfilled the duty imposed by Article XI,
section 2. Plainfiffs assert a potential damage resulting from the application of the ESA program
which is, at best, “merely apprehended or feared.” See Doe v. Bryan, 102 Nev, at 525, 728 P.2d
at 444 (citing Kress v. Corey, 65 Nev. 1, 2829, 189 P.2d 352, 365 (1948). What the applied
impact of the ESA program will be is yet to be determined and can be considered based on the
impact it actually makes, If the impact causes an identifiable injury, individuals affected by such
damages will have standing to bring an action. The ESA program provides parents with funding

they may use to choose different educational opportunities for their children and does not replace
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the public school system. The Legislature has continued to meet its constifutional obligation of
providing for public schools which are open to all Nevada schoolchildren as required by Article
X1, section 2.

As with its uniform public schools claim, Plaintiffs also argue the ESA program violates
Article X1, Section 10°s prohibition on the use of funds for sectarian purpose because certain
schools participating in the program will improperly discriminate in admissions, enrollment, and
hiring based on religion and other protected characteristics under the United States and Nevada
constitutions and statutes. Cf eg., NRS § 6 13.330; NRS § 651.070 (statutes prohibiting
discrimination in employment and public accommodations, including schools, on basis of
religion, sexual orientation and gender identity). Again as this Court has previously held,
Plaintiffs' contentions may be possibly relevant as to whether the funds the State provides
parents may be used for certain schools which may act in viclation of discrimination laws,
However, these contentions are not determinative of whether the State has the authority to create
the ESA program or whether the program may be used by parents to direct funds to religion
affiliated schools, While this Court has found Plaintiffs have standing to challenge. the
Legislature’s authority to create the ESA program under Article X1, section 10, they do not have
standing to challenge anticipated illegal discrimination of some schools as they have not suffered
such injury, Again, as stated above, individuals who suffer discrimination may challenge the
inclusion of certain schools in the ESA program under the law, Whether illegal discrimination
oceurs and a school may participate under the ESA program can be dealt with in the specific
context of the facts of an actual controversy rather than in the hypothetical. See Doe v. Bryan,
102 Nev. at 525, 728 P.2d at 444.

This Court concludes Plaintiffs have not alleged facts establishing its claim that the

Legislature’s creation of the ESA program violates Article XI, section 10, prohibiting the use of
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public funds for a sectarian purpose. Plaintiffs’ claim is dismissed.

VI, Conclusion

This Court helds the Nevada program, the Choice Scholarship Program, is within the

Legislature’s power under Article XI, Sections 1 and 2, and the enacted program does not violate

Section 10’s prohibition on the use of funds for sectarian purposes. The Court finds Plaintiffs

are not entitled to relief under any set of facts alleged in their complaint. The Court grants

Defendants’ Motion to Dismiss and dismisses Plaintiffs’ Complaint pursuant to NRCP 12(b)(5).

DATED this 18th day of May, 2016.
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| STATE OF NEVADA, ex rel. the Office of the

QIR
FRGHTH JUDHCEAL SHRTRENY COURT

CLARK COUNTY, NEVADA

- RUBY IRINCAN sy indlivideal RABBIMEL | ChseNo, AL 720000

HE

MOHT, an inefividuel) BOWARD WATTS 1L, Edecivonicatly Fited
aw individesd; LEORA OGLIVAS, o individualy ; Dhopt, B, XX ORTRR0E 12 A s P

Flalanidl,

.‘?Ig;-:

"%m&* reaswer o Novada snd the Novada
Drepartme of Bducation:; DAN BUHWARTE,
Mpvada State Treasueey, t hie ook cnpasity:
STEVE CANAYERD, Twttarizn Huperintendend
of Public loshsction, In &is official SRy,

Dradundants,

&M? i&i&%

Thiy redby soneeming Detbrdig STATE OF NEVADAs Motlen to Diamiss fore Lk

of Jurisdiotion and Fallos 1 State o Chab, flad Ootober 19, 2014, jotnod by Pavers-baterveners

on Ctaber 36, 2013, cxwe on for heariag Deosober 18, 2088 snd Fobruary 11 and Mansh 2,

- 2H6, befiwe Depwriment XX of the Bighth Judiols! Divioyd Comy, by and B Olak County,

- Sovsaly, with JUDGE BRIC JOMNSON postding: Maintiffs RUBY DUNUAN, RABBI MEL

HECHT, JOWARD WATTS, L LOERA OLIVAR and ADAM BERGER wpposred by and
theossh thelr atforneyy, AMY M. ROSRE, BROQ. of (e AMERICAN OIVIL LIBERTIES UNICN
OF MEVADA, NITIN SUBHEDAR, B3Q. and SAMUERL BOWARDS, B8O, of the low firm,
COVINGTON & BURLING, snd GREGORY &L LIPPER, ESQ., Sendor Litipation Cosvoel fie

AMERICANS UNITHED POR SEPARATION OF CHURCH AND BYATE: Defonddant SYATE




O WEVARA appeared by and through its stemmey, LATWRENCE VANIYKE, B8Q, Deputy

Aftveney Generall snd Morontdotervenoss ARMER HAIRR, AUBORA BSPINODRA,
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| BLIZABETH ROBBINS, LARA ALLEN, JEFFREY SMITH sod TRINA RMITH sppesced by
4 | sod deough thelr aterneys, TIMOTHY D, KELLER, BSQ. snd KEPTH . DIGGS, BSO. of the

<

3o OINETTIUTE POR JUSTICE. Haeing seviowod the pepers and ploadings an 8l hevely

crgri

& ¥ incleding but pol Hemited fo the portiey’ supplomenss] beiefs Bied Murdh 1 apd 18, 2088,

¥o3 vespeciively, and falern s meiter nadey scdviseaan, this Coust miaRaes the Badlewing Fhadings of

§ & Poud and Conclnadons of Law

L2
1% THIS MATIER mvolves g challengs v Mevadn's new aduontion sevings sooows
11§ ST mopma. Plaistif Ruby Duncan, Rabhi Mel Heohy, Bowsnd Watts 11, Loova Olivas,

1208 end Adern Boeger {collootively, “Plawtif™) oldim the BRA progren violites the MNevasds

1} 5 Constinction, specilieadly Avticde X1, seoton 3, sequiving e Logishetues 0 paovvide for o unifons
14 | publie shool syatonn, and Axtidle XY, seation 10, profibiting wse of public funds foe seetarian

1 pwpeses. This maller curreatly comes befuee s Coun on Defendants” Motion o Pssdes

Plaiptilly” Complaint Afley secopting as e the fhotuad slivgations of the Complaint for which

Plaintiffs have stareding fo assert, and dedernnining the ssope of Actiole X1 seotiven 2 and B, thiz

Sorr, e
s il
O a4 el i e

Covat by Fladstils have not pled fots o domoensivate the BRA mogram s unconstinional and
E o entifle them o dechstory reliell Thensfor, this Cowt Jismdsses Phdaitl®s Corplaing
O cheYengdsy Sensle Bl 3T U8B 3027 on constiwdioned groends,

31 As w prolimivery matier, the fssees belire this Comt do ot include the paldlie poliny

menits of the ERA progess. Whathey Mewada™s BEA program s wise oducativas! ov publie
pobioy B nod 8 wewidesstion germans to the nerew Teaws of Novads coustitatinos! Low that are

Bofbere this Cowrt. I the sheenes of & coustitutiona] vielatlen, the dealvability nad efftcsey of the

25
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- ESA progeanm sre mathes to e resobved theough the palitioalBegislative prosess,

1§, Kian

The Court hes sousidensd Defiudant Siate of Nevade’s Muodion to Dismiss, joloed by
Fenot-faterveanrs, The Cowet 5 “hound o scoept all the felud sllogations i the complabig ag
frwe,” Murcor v Swewe Croep, 106 Mev, 737, 739 (1900, and must Veonstried] the pleading

Tibeeaily, drawing svery nfoenee kb fvor of the oormnoving party.” Citfzea S Codd Soeiags v

iy of Bemn, 133 Noy, 825, 639 (2009, Mowever, fo detvrmdning the fute! allegations of the

- complatat o whish o plaint i relies fo bring his or ber cowes of aotion, the Court is not bowsnd

- oo gooegt feotas allegations for which the phadantill does not bave stonding o assoe 6 exabiish g

canse of antion, See Soeow By, W2 Newe, 333, 535, 728 P20 483, 444 {19861 Bl

WOw

Clor of Loy Fogaw, 53 Mow, 53, 380 P &84, 850 {1029, Onoe the plaietiiPs pled fhoks are
sasured true, the Coust must thes “detesmine whether or oot the cheallonged plosding sets Sorth

"
o
&

atlogntions sefficiont to make put the olosoants of @ right fo nolief™ Bdpor v Faener, 107 Nav,

26, TIT L1985, Yo mcking this determirstion, feix Cout aast decide what S law veguies 10

W

S s oud fu ontablish Planti couses of setfon. B disputed by e parties, whet the law

s T ooed o feotusd guestion bet x lepsl e the Cont mast dolormine. o waling Bds
deelaion, the Court does sob nead $o prasume Fladatifly obepraiation of the low §s ooment for
prspemes of Jelpemining e Motien o Divnise Do S insthad owsy, i declding Defordeany’

then resclve logal fssues of stetutory and oonstifstions] constraction o delermiog i the oty a

- alloged maks out Plalatfly sanees of ation in their Complaint. A olulm shosld not S

| Glamissad L L ouless it appessy 0 A cocluinty thet the pluind s net cotited fo relied undes amy

et of Seets witieh could be proved {n suppod of the olatm™ Hade w Bwrdderdt, 104 Mo, 833,

£36 (19881 However, "o aurvive divnissal, 8 complatnd mast sostaln sone set of e,

Gt




i | weitioh, i s, seonld eniithe fthe plainti to reliel & re deerco Dorbrative Fdtie, 127 Now
& f A Op 7382 P30 ARL, o0 01 ipotstion masks amitisd)

3 L HL  Factusd Sumemars of Plai sepleing wnd Nevads B8A Drogeam

& This Tt tovited the pasties fo sulysl proposed sinements of fhets o the Court Tor its
h emsiderstion In oatering any ouder cn Dedimdny’ Motion o Divndss oo MainUfn® sotion &
& é Profivninary Imjunction, AN porties peovided proposed statorments of Bwts,  The Court has
73 vevienend the proposed statements, Plalatily’ Cospladnt snd the statate and Sepislative history of
B the HBA progam. Bused on (s review, the Couet Suds the llowiog Scls 1o have boon alleged
g | by fhe Plainditls or ootablishod by e soseed Sor paposss of deckling Defodunms’ Motlon o
19 ] Dismiss
i A, Mevada's Eduostise Bavings Acoount Pragram

§

4 Semte BT 303, sdopted and spprvad by the Nevads Logisligure snd Clovernor Bedan

}

PE L Sandowal in 3015, oreated Movade™s BSA program. B paasing §8 300, the Logictature sought to

MO sseeniss By constitotional suchority uader Astishe X, soction § do eaoouesge sducation By Pald

R E saitable moane”  The purpese of e BSA progras i w0 adwnes the sducting of abl stadents
1 theosighont the Bate by offing Nevedans o broader pesyy of aducational opposhisaitiog, Under
i

Y ¢ BB ME, Nevade porents way andey into agroomsests with the $tate Trossumse 1 open BSas for

T TR Any schoo! age ohihd who hes atiesded » Nevada publie oy

.... =

- theiy ohildren, 8B M2 §§°
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shirter 50hon] for at foast 100 consesutive schoolb dass 1 ol to poeticipate In e mogram.

BB 3T E T The BEEA progeam i S move axtoasive and sill be S more sicompassing thaa

asgy other ERA or vousher progna i e coundey, A porenl whie wishes o chooss g slternative

S & publio schoot can apply for an B34 aud & porcestops of what the Stade fundy S Bis oy hey

23§ ohilds publle oducstion will be deposied Inte an seooumt oo Sad obdhl Ooee the BRA i

g § ————————
§ b oy viow of s Conet's Seolvion b peant Dodindanes’ Matlon o Diverda, the Onurt rualey oo raling on Plainuie
- Motion o Pretainaey Byunstioe
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- pavmenty fom s BRA sl provide reosipts for those payioents 20 e parents, & at

e b il recebve a grang, nthe Form of sooey depostied” into the soooums, 31

The mwwey doposited dnfo saeh sindent's socoonnt i dewe Do public Swads,

s speifically the Stde of NMevade's [etibutive School Account (DSA), whieh is “Hsnced by

fepislative sppropniations fom fhe State Genoral Fund, @ o on outeofatate sales, & sdot smaching
o, mincral lond boase income, sod inderest Bom dmvesiments of the State Permanent Rchonl

Fund” These fnds may sppropsintely be onfegosied as pablie foeds, P Compl, ¥ 18, 18-19,

Children Rom famifes with o household Income less S 18336 of the Sedend povarty Tevel s

- oigibledo rovebve 100 of the statewide aversgs basle premspil supportaate. AT other ehildrany

| partieipating fn the BRA progrm will sicobve 309 of the simiewide averms basle peeaous
| partivipatis the BRA il WG of the stalewids basie per-padl

Supgrt sak,

Al funds deposited Into B8As sstablished on belinlf of ohildery who nide o o ghven
posnty mpst be doducied e e e’y DEA apportionmsat thet would ondingily be dieburand
wr that cotnly. These is no Bt on how mony stedeans owy petioipate I the BSA program,

»

Thepratically, e i po Hoait os the totd amoswsnt of pubtie Rnds that can by divered from

pulidie to privaty sehools sod other edacational providers ynder the BRA peo

Parsads vy ondy wee the money doposited fn B34 scconnts for sdusations] purposes

- and those purposes slone, 855 302 §% 58 302 cnwnerates sleven apeeific sductinnad purposes

- on which BRA grants may Do spentc These meposes fochuds fuftlon, sewdbooks, tutoring, sad

speni education, BB 303, § RI0GRE Repolatory sefeguands axist o covwrs that BBA monsy

P

b5 meet uxed by pacents or schools by ways fosonsisiey with 88 302 shuetionsd parpess. Por

inatanos, the Treasurer has powe 1o fosee O dissobve an aeoou ¥ e dulermines thaee bas boon
“orbatantsl ovisese™ of the scooummt SBOME, § Y. Haoh participeling eniily spoepsing
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The Troesurer can alse fonminsle pastivipation by sn oty that, for any season, has “Giled i

‘pmfﬁw ey exfucational servives regtived by few to g olild rovebelng nstucton from the entite®

&tk 1156}

B. ?ﬁa&m«&aﬁigimm and Heligiony Hducation Servives sre Eligide to Partivipste in

».

PRA geanls nwy oy he uesd o mutis pnding st or oligiie Institetions, inebuding

- peivate sehools, collegss or undversitios within the Nevode Swstewm of Higher Bdunatien, 88 3

C§ RS Pl BRA poogram allows both religious snd non-reliplons private schosds o spply do

wrve oy panicipatisg saities, Fle” ol £ 18 The majoolly of pebvate suhools that have
sppdied to participste in the program e vefiglous. Iy some sountivs, the only peivale schoals
ekigible oy paerticipate wee rolighons, As & vesull, sthere B po guestion BEA Sads will be used i

pay tuition at private religious schools, Poronts” e of 588 money R sducatborsd parposay

it be dopumented, & ab § 11

Py roliglons peivate schoods hove solighons mdssion sistements and Snstruction, and

reomole pavticatay selighons heliefe Ay long as partivipating private schools de st osgeess
wiber state or Radedd autb-discringuation e thal way boe appitosble, pasticvipating arivam

taky religion and oiber charaotaristios foto fecount i thelr sdodssions

X

- peocesy and hiving pewtioss, PiS Compl, 4 6, 38, 8070 rer afvo 8B 302 § 14, Wik those

- freliitios applving for au exemption wnder NS § 385211 st stiest they Sprovidel] equivalent

emtracthn of U Kiad aed amosd appeeead by the St Boacd of Bduestion,” mivate sligious
schools that will recebe BEA Reds sve pod reguired to follow e cublonhun guldalines reguiasd
i pudsliy zehoods as the Blate sovepts & “agubvalent™ currioniy which noludes selighous dostrins.

There ars no prohibilions on how privede ralipleas soboods muy e BRA progrsey S, 88 302

- states opdBing in e provigions of [this Aot shall o decmed to Dl Bw ndependence wr
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sstonemy of 8 porticipating eutie.” B0 30 § 34, P Compl W 2370 Onen paverts use thelr

\

pevticipating students” BEA Dands fo poy for an appeoved educationad cxpeonse, such as taition o

textbooks, Bere I3 oo probitiiion en bow pariolpating eithe siey wee thoss Nnds-so lang ay

| the participeting entity provides the aducetional produet or servive for which 3 was paid, Pl

Compt § 27, 38, 80 see ofve S5 3§ 1 100 Privane religious schonls sy somingle, red,
vonseguentty, spend BERA Rusds on relighons sotbvitios satirely vneedsted to sudents” edseation,

Comnpl. €91 27, 38, 84, Private solighony selioods thet seoobve BSA Sunds will not be reguived 1o

et the st eddueational standsaeds s pubiic schools aad pee not sobjsat b the s oversight

by the Stae.

€, Plabntifls’ Factusl Allogetions for Whish They De Not Have Standing e
Assert

The above-stated faely we these sllogations Bowm the Complaiat which the Comt bas

1

deterrndond PFlandilly Sove staoding to sssert in oaabing ouf oauses of setion challenging the

constiinbonsiity of the BRA peograss. Plaintti have alloged sdditionsd Bsels of which they have

w0 porsamsd dnvelvoment and lodesdl, aud eve conjectund at s pelat fn Gme & best

- Contesontly, these allegutions do aot astablish sctual controversies dvelving She Pluintiss, and

fvolve allegations, whivh, 3 pooved wog, shoadd be browglit by individonds who have setvally

e

o not have steeding to chalionpe the

suffored the alloged infuries. This Cowt Sads Pladaniils

o

b adudusions sad Bcng ou e hesls of

\

yoliglon and othey alroamstances aod the Siste bas no vule, mpaiation, o procedire ia place
prevest such diseriodnetion by pebvsie eofighoes sohools participating In the BEA prognsm.
Fladetitls Rathor assert some selighoss private sehoods will roguire studants sneVor thew paveuts

3

fo sign staloments of faith and comply with refigions codes of sonduet and will exchade students

e
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- fusnds Som. thars and bodstering o systom of sompeting privete sl seligiow schooly,  Plaintitfs

e T S e

smefor cherge more for taition besed an the students” fadih, or even the fith of Gl perends,

Plaindifls Yactber slloge private schools receiving S8 Sewd will not be regired o comply with

g

Nevada's Public Accommodations Base” See NS § 838
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U adddition, Phistiff contend, hooavse there & no Bt on dow maey stodents ey

- parkivipats In the BEA peopram and on the todad st of e Rends U onn S divertest Thom

sonfend Siore will be g el mmhwxsam Fanding to the public schools that iy groster than the
piferwiic-ooraring rravdo-resr variation in Stete feding, Pladaliil wrgue e Jose of fimding
s the poblie sohood system g uorvsult of o BERA mogrss will nogatvely npaet pebdie school
ecducation, opperiunities, ad servioey, hictading the Seved Iy off of toachess 38 pubio schonls,
Plafulifs prediot the students who namain {0 the publie schooks will o dsproporiionslly students
of fower income, shadents with disebiligies, and students who speal Hegdsbh as s ssvond

nngisage, 2 of whom s e srpensve to edusaty B the sverags pupdl
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O Augest TV 2ME, Pt Sled therr fomplaint agoinst the Sate of Mewada
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pespnesting infusctive ndied and doclasatory sollefl On Seplomber 13, 3015, Admee Mabes, Awors

- Bspdeoss, Blizebeth Rodbing, L Allen, sed Joffore and Trios Smbh OParesthntarvenan®™)

- filed & Motion to Intorvene as Defondants, which ihis Comt granted. Op Ootober 19, 2015, the

* pavesb-hiversanacs cHgpante PlainifY” contontion Revada's Pablie Avvorsmodabion Law il not appdy o religivn
aififiebed sohiouls in S URA progean, wpaing in Mevads, “laioy swsery, privete sohool or nedvensity o sther pﬁm

of sduostion”™ fy considevad o e of publis sovemedation” NES SRLAMCIERL Ad onily, Mevndy
siwbes “Fajl mavm are anfsind do e Bl snd ogual ssgopment of Hw poad "ws*:, Trollivies, privibeges,
adviarivges ond svonmmedsiions of ssy pheos of prbiie seonsvedation, without disorminstion or aegregating a8
i grosnd of shes, ool selighes, st righ, HeabiBity, secued v, sex, pendne Mty or saprevsian”
MES £31.070, Mevady law slo lovs oul the ponalibes, buh civll s ecbevingl, Sy wielnlng the sipht o g
sufoyrest of plavay of peblis sonvemsodstion. Deosase i Cout finds :e“iv SR e vt B whasw o to ol
e FRA progras on thowe %[.mailb rppiied Sl h%i»;mtmg%, she Cowt dows nok rosd S seope of the Pable
Avcommotation Lew uader fhe BRA stalle b gay o) the sonjoohived aitustions PRasifTs suggest
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B Saee of Newads filed » Motion o Disnlss Sor Voo of TudeBiction and Failne 93 Stade s Ol

o

fondants’ Mottorn o Dismiss

Oy Croher 35, 3015, Posat-lnterveran flad & Jodndey to Digd

Phaintifs Sled their Opposition 0 Defoadants” Motlon to Dismiss on November 10, 2013,

- Drefendant sad Parsni-Fatervenors’ Replivs fisllonved on Diaovardher 3, 3015

Draving fhe conese of this Brigation conperning Defendans’ Motion o Tiumiss, susnerous

sl cowdoy briefy were seosived In swpport of both sides, bebadbg the Foundstion S

Bxesllense @ Hdueation, dhe Prishuan Pooadation for Bduestonsd Chuodse, Toelt and the

Pevacks State Bduoation Associetion ond the Notione! Bducstion Assceistion”  Shostly sSer

- filng of Defordanty” Mothn o Disedss, the Btaty of MNewda alsn fad o Motlon for an

- Uxpedited Decision Argument sl Brocisios, tequesting 2 hearing on the Metion to Dismiss for

Mowvensber 25, S015 This Consd sel oral svpument for the day regquestad, but Tater repebhesd s
sogguast o Plaintills Counsel (and lafer & Stipadation from ofl partissd o contlage the hearing
for spproximatedy o mootl, or il Deceraber 10, 2015, This Const heard ond avpament on
Diofondwnts® Motion to Diangss on Decomber 10, 20135,

Iy e intexim of the briefing for the Motion to Dismdss, Plalothis flad a Motina for

x

Postimimsey Infunetion, seekivg o enjoln dishessomant of the ¥  well as o BMotion fw

Expedited Dizoovary by suppont of the Motion Sw Prolinglasey Injusction, The State $led an e

- parde ) A e Extend Time & o Plabdiifs® Motlon oy Preliminery Injoaction oy
- e Maotion fo Extend Time o Respend to Plabtitl Motion R B Friguameg i

- Blotion v Hspedited Discovery,  Diiseowsry Coniasionss Bornde Bulle ulimately held o

hegrimg reganding Fhaintify Motion for Bxpodited Dizeovery on Devomber 18, 3HS and made

variong discovery sifings swvooanding the Motion for Proliminaey Injunction, which she

//;

recompnended this Osert adopt. Both the Sate of Nevads snd Parent-Intervenoey fled fely

el o Ceptobuy 36, SBEF I sippost of Dofndsats’ Motiom to Dissies,
" Fitesd o Qobrtay 36, @&%*: a:a; wppx}ﬂ o DisBendants”™ hMotion 2o Dismds,
it on Dreconber 33, ME, in suppent o Plalatlf” Opposition o Dnfoadunss® Motlon to Tluniss,
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- Oppositions W Flaint#y’ Motion for Palininey nheaction on Deoomber 33, 2004,

Palntiffy partially oldected to Comodssionss Bulla's Boport ol Recommendations o

£y

Jmovary 14, J0ES, sesking addivionsd {moropstorios and other diseovery spving the Parent-

ftievenors and thivdepartics, and shallenging Coavndasdoner Bulle's doniad of all St one of
Flaintlis® Haguests for Poschietion,  Beth the State of Nevada sand Parent-lotersennes opposad
Flabntefls” additional diseovany reguesds,

These discovery disputes ad this Court o set & stadus cheek for Febousey 11 23008 &

- thet Bearbsg, the Cooet ovdeved the proties o aubad sa outfioe of fotus! and dissovery jasues

S b

reparding the alatng of e case in Hght of the Fiee Sudieisd THander Cowrt decision geanting &
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