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Meet Mike 

A uniquely qualified Candidate 

• Retired 24 year USAF Colonel & combat 
tested fighter pilot 

• Second career as a for-profit hospital CEO 

• Made SH his retirement home six years ago
understands the good and bad 

• Currently serving his third year on the 
Christopher Communities HOA Board 

• Served as a director on many civic, 
non-profit, and for-profit boards 

• Not looking for community exposure to 
advance a business interest 

• Committed to listening to owners and 
providing the transparency now lacking 

Count on Mike to keep our community the 
premier place to live in Southern Nevada 

To learn more go to 
www.mikekosor.com 
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Dear Soulhem Highlands Neighbor, 

I would like to be your representative on Soulhem Highlands Community Association (SHCA) Board. I ask for your vote in lhe 
association's upcoming annual election where one of our only ~//0 independent Board Direclora (three directors are selected and employed 
by the developerl will be selected. 

FllSI and foremost, I will work to end the Developer's control of our HOA Board. Currently, three of our 5-peraon SHCA Board of Directors 
are appointed and employed by the Developer. W'rth Olympia Management owned by lhe Developer, the potential for conflicts of in!erest, ) 
loss of board autonomy, and failed fiduciary oversight aia clear. As I note below, I believe this has cost our community miflions of dollara. 
All SHCA Board members siiould be owner elected and loyal only to homeownera. 

Second, we can significantly lower expenses, get assessments under control, and do so wilhout sacrificing qualily. I have 
demonslrated this during my lhree years on !he Board of !he Christopher Communities HOA. We need to: 

• immediately work llith and W needed fight the Counly to remove the mors than $1.2M in annual expenses (almost half of the HOA's 
total landscape, maintenance and utilities expenses and comprising 25% of your total assessment) paid by SHCA for 'pubfic parks' 
thet should/could ofliernise be paid by the County, ·· · · 

• oompelitively bid our very pricy ~wilh the Developer's management company, Olympia Management (anolher $1.4Mfyr) 

• rerrain from wasteful legal cos~ 2016, far more lhan lyplcally incurred by HOAs of similar size). 

Third, a community needs to be seen as a secure place to live. While I currently believe SH is ooe of the safest place to live in Soufliern 
Nevada, we are growing rapidly and crime is increasing. This needs to be large locus of our Association going fo1Ward. 

Fourlh, our Board hes repeatedly !ailed to act In the best interest of homeowners with government agencies, defaulting to the interests 
of !he Developer. Recemfy, the Board faffed to oppose a massive change, approved by the Clark County Commission, to our long overdue 
'Spofis Park·. Despite being promised by the Counly and Developer since 2005, !lie following was eliminated kom the Park: 

• A 4 p!ex lighted baseball complex willl covered stands and concession. 

• Two praclice baseball fields, one soccer field, ~ basketball courts, an lighted. 

• A second entrance with associated palklng, plus more. 

These massive cuts, saved lhe Developer millions of doff a rs. In return, our community received absolutely nothing. Adding to !his 
lnexpliCl!ble action, the County approved iwelve rrnllion dollars ($12M) in public money to build a 4x baseball complex In Mountain's Edge. 

This wot.1d not have heppened had our Board, as did Mountain's Edge Board (where directors are aY owner elected), defended owner 
interests. Our Board turned a blind eye, not even teling ownera of the pending change while !he Developer woiked changes to its 
agreement. Was the Board's failure to act in opposition !o Ille change and the interests of the Developer a resu!! of three Directors being 
employed by !he Developer'/ As your board representalive, not fietiolden to the Developer, I will work to reverse Ille above and ensure 
something like this never happens again. 

The SHCA Board must not be allowed to run huge deficits as it did in 2016. Owner assessmenls need lo be spent lo mainlaln our 
community not pay our Developer Ol'llled management company high fees, pay for Clark County pubic palks that should be publicly 
funded, and subsidize a plethora of lawyers. 

If democracy is to work in Soulhern Highlarnls It requires your particfpation. The above demonstrates what happens when democracy and 
owner voices are reslricled. This can be fixed bu! you must vole. Do not assume olhers will. I ask you to vote and vote for me. 

Respectfully, 

M'lkeKoscr 

JA 0453



Case Number: A-17-765257-C

Electronically Filed
5/29/2018 11:00 PM
Steven D. Grierson
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1 then have three Olympia employees appointed to those seats. 

2 So if you live in that community, you can vote for two seats,

3 but the other three seats will always be under the control of

4 the developer.  Nevada law has statutes in place which allow

5 for the control to go from the developer to the homeowners,

6 and which Mr. Kosor's argued in detail with -- in my motion

7 here is also with the Nevada Real Estate Division that that

8 change should have taken place a couple years ago.  Now, he's

9 made statements -- 

10           THE COURT:  Pursuant to the CCRs?

11 MR. SMITH:  Yes, CC&Rs and Nevada Revised Statute

12 116.2122 that's -- I'm sorry, by CC&Rs, as well as -- there's

13 been a change in the Nevada Revised Statutes recently.  But

14 once over 75 percent of the units were no longer owner

15 controlled, the homeowners would take over.  And he's made

16 that point very clear in the pleadings and his arguments to

17 the Nevada Real Estate Division.

18 The second issue related to parks.  The parks issue

19 when this area was planned to be developed per the Southern

20 Highlands Development agreement, 26.9 acres of parks were to

21 be developed by the Olympia Company.  That's never happened,

22 okay.  Also, there's going to be a 20-acre sports park that's

23 going to be developed.  That's not happened, either.  And in

24 going through the process the parks were to be developed by

25 Olympia, built, and then turned over to the County to be

5
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1 maintained, is part of our motion.  They've now been assigned

2 to the HOA, which spends over a million dollars a year

3 maintaining these parks between maintenance and water.

4           THE COURT:  It's about 600,000; right?

5 MR. SMITH:  Your Honor, but when you look at the

6 budget, you actually look at the water cost every year, it's

7 $400,000 in water costs --

8           THE COURT:  Oh.

9 MR. SMITH:  -- on top of --

10           THE COURT:  Plus the 600,000?

11 MR. SMITH:  Plus the maintenance, yes.  So it's over

12 a million dollars.  The other part of this --

13           THE COURT:  Are those water costs only for the

14 parks?

15 MR. SMITH:  The parks only, Your Honor.  I can show

16 it in the budget, if you'd like to see that.

17           THE COURT:  No.  I trust you.

18 MR. SMITH:  It says parks, water, and -- it's got

19 that on there.

20 The other part of this is Olympia Company, the

21 management company, is paid $1.4 million a year by the board

22 to operate the community, which is Mr. Kosor here believes

23 that the board should be turned over to the homeowners, the

24 homeowners will elect their board members, and then the board

25 members will decide who to hire to manage their community. 
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1 Well, at this point it's -- $1.4 million a year is paid to

2 Olympia Management, a company that Mr. Goett's directly

3 involved with, and Olympia, just by name.  And then you've got

4 the parks issue where there's 2. -- what is it, $2.8 million

5 here.  The total budget in 2017 which approximately

6 $7 million.  So half the budget is being spent on things that

7 Mr. Kosor doesn't believe the community should be responsible

8 for.  And you see in our motion that he's laid that out pretty

9 thoroughly and why he believes that.

10 In bringing our motion, Your Honor, the statute

11 allows for us to bring this if we prove by a preponderance of

12 the evidence that his communications are made in good faith,

13 in furtherance of his right to petition or free speech, and

14 that issue of public concern that ideally this complaint will

15 be dismissed, because it was simply filed to keep him quiet,

16 which, honestly, it hasn't kept him quiet, because there's

17 been decisions made since the filing of the motion where he

18 now has another appeal with the Nevada Real Estate Division. 

19 But he's taken a very methodical and detailed approach to, you

20 know, addressing his concerns with first the HOA, which didn't

21 address them in the manner which he felt was appropriate.  He

22 then went to the Nevada Real Estate Division.

23           THE COURT:  What happened with them?

24 MR. SMITH:  To who?

25           THE COURT:  The Nevada Real Estate Division.  What
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1 did they say?

2 MR. SMITH:  The most recent statement says that --

3 which I don't do real estate -- I've been in front of you a

4 lot of times, Your Honor.

5           THE COURT:  Sure.

6 MR. SMITH:  It's mostly personal injury.  We do some

7 construction work.  I'm beginning to almost relate to Mr.

8 Kosor's frustration in dealing with the Nevada Real Estate

9 Division, because there's -- he lays out a very thorough

10 analysis.  There's three issues we'd like you to address. 

11 They'll address one and then dismiss it.  That's what happened

12 the most recent time.  There's an opinion issued January 5th

13 of 2018.

14           THE COURT:  And they only address one issue?

15 MR. SMITH:  One issue, correct.

16           THE COURT:  Which issue did they address?  I'm just

17 curious.

18 MR. SMITH:  They basically -- okay.  To have the

19 change with the declare and control issue, Your Honor --

20           THE COURT:  Right.

21 MR. SMITH:  -- there's -- we'll start way back here. 

22 Originally the CC&Rs said 9,000 homes could be developed in

23 this community.  The developer unilaterally changed that

24 number to 10,400.  NRS 116.2122 says they may not do that,

25 they may not amend that number ever.  But there's a means for
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1 the homeowners association to amend that number, which in this

2 particular case that's never happened.  We filed as an exhibit

3 to --

4           THE COURT:  Who amended it?  They amended it sua

5 sponte?

6 MR. SMITH:  Yes.

7           THE COURT:  Okay.

8 MR. SMITH:  And the Statute 116.217 states that if

9 the HOA by homeowner vote or homeowner approval adopts this,

10 then it's appropriate.

11           THE COURT:  Did they adopt it?

12 MR. SMITH:  They never did.  And if they did, I'm

13 sure Mr. Kosor would have provided a copy of that document,

14 which he never has.

15 I need some water, Your Honor.

16           THE COURT:  That's okay.

17 MR. SMITH:  What the Nevada Real Estate Division did

18 was they looked at part of 116.217 that says if it's not

19 opposed within a year it stands. 

20           THE COURT:  Oh.

21 MR. SMITH:  Well, the problem with that analysis is

22 it shows up to be a valid adopted amendment.  There's no

23 documentation that it's ever been adopted or that it's valid,

24 because the law says they cannot do that.  Olympia cannot

25 unilaterally make a change in the number of homes to be -- or
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1 units to be developed in the community.  They can't do that. 

2 They did that.  The Nevada Real Estate Division failed to go

3 back that far and look at the original amendment.  They simply

4 said, well, it was adopted and recorded here, no one opposed

5 it by 2006, it's valid.

6           THE COURT:  It was adopted by whom?

7 MR. SMITH:  That's --

8           THE COURT:  Because you said adopted and recorded.

9 MR. SMITH:  Thank you, Your Honor.  And that is our

10 position, it was never adopted.  If you look at the recorded

11 document signed by -- Gary Goett signed, who's the attorney

12 for the Olympia Company.  It's not signed by the president of

13 the HOA or anyone on the HOA, no one there.  So that's I think

14 sort of the [inaudible] why Mr. Kosor has association.  And

15 he's gone about addressing these concerns with the Real Estate

16 Division.  He is a board member on one of the subcommunities

17 in the neighborhood, so he also expressed these concerns with

18 his subcommittee, because --

19           THE COURT:  So Southern Highlands is like a big one,

20 and --

21 MR. SMITH:  Yes.

22           THE COURT:  -- then he's on one of the sub -- I

23 guess they're --

24 MR. SMITH:  He's in the Christopher Homes community.

25           THE COURT:  Okay.  Different homes.
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1 MR. SMITH:  Yeah.  But as a homeowner and as a board

2 member of the community he has concerns that he's tried to

3 address with the board.  And as I'd mention earlier, the board

4 is controlled by three employees of the defendants here.  So

5 -- and our position and our belief is that any time there's a

6 dispute between the homeowner issue that the developer may not

7 agree with, the homeowners will always lose, because it's a

8 three-to-two vote on every issue that'll come up.  And Mr.

9 Kosor's tried to address that.

10           THE COURT:  I guess if you assume that they're going

11 to always vote in favor of the developer --

12 MR. SMITH:  And if you look at it, they are

13 employees of the developer.

14           THE COURT:  The developer owns Olympia, too?

15 MR. SMITH:  Yes.

16           THE COURT:  Okay.

17 MR. SMITH:  Yes.  Mr. Goett is the owner of the

18 Olympia Development Company.  The Olympia Management Company

19 is also another Goett company that manages the community. 

20 They're on -- as we pointed out in our reply, Your Honor,

21 there's several times in here where they accuse my client of

22 defamatory statements of the HOA, which shows that line is

23 very much blurred here, the misuse of attorney funds, the

24 $1.4 million number they made a big issue about here, that's

25 how the HOA spends their money.  We didn't say that Olympia
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1 was spending this money or Mr. Goett was, but they want to

2 accuse our client of defamimg a non party in this litigation,

3 which I don't know how you do that.  If they -- we defamed

4 them, they would be here, or at least in theory they could be

5 here.  So that's sort of a background here, Your Honor, where

6 we're at.

7 You know, what Mr. Kosor attempted to do was go

8 through the avenues that are available to him to address these

9 things.  His subcommittee, which we actually attached the

10 recorded statement from -- which is allegedly defamatory,

11 which shows in my opinion and I believe the Website that he

12 set up when he ran for elected office in the community, the

13 pamphlet that was attached to his Website, and then statements

14 on a Website called nextdoor.com, which in their opposition I

15 think it actually helps us, because it shows that he posted a

16 statement and there was conversation about that statement that

17 went forward regarding those issues where people could

18 communicate.

19           THE COURT:  And that's in a form that's very limited

20 in scope.  You have to be -- there's editorial --

21 MR. SMITH:  There is --

22           THE COURT:  -- I guess editorial supervision, you

23 have to be a homeowner within the development.  I don't know

24 how they check that, how they can tell whether someone posting

25 from a computer -- I thought that was interesting.
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1 MR. SMITH:  It was.  But once again, Your Honor, if

2 you live in Southern Highlands, there's 8,000 units so far

3 that have been sold.  And if you -- I think Clark County it's

4 2.2 on average residents, and that's sixteen, 18,000 members. 

5 That's a lot of people that have access to that Website that

6 have the same concerns that -- maybe not the same concerns,

7 but have the use of how their money's being used by the HOA,

8 as it's a concern everyone shares, and the control of the

9 community they live in has an issue with that control, as

10 well.

11 Which led us to -- that's about where we're at today

12 in filing this motion that we believe that it's just simply

13 the position of Olympia that they want him to be quiet. 

14 Because if they have to develop their parks per the plan, it's

15 going to cost millions of dollars.  A similar-size project in

16 a different part of Nevada was $12 million the County agreed

17 to pay to build these parks.  So if they're required to go

18 back and build the parks as per the original agreement, it's

19 going to cost them millions of dollars.  If they're no longer

20 allowed to control the board, they can't decide that their

21 management company's going to make a fee managing for

22 $1.4 million a year.

23 There's some significant financial interests here on

24 the part of Olympia in bringing this lawsuit and keeping Mr.

25 Kosor quiet.  That's sort of the background here, Your Honor.
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1 To get to the statute there, we believe that if you

2 go through these that by a preponderance of the evidence that

3 these are good-faith statements.  They're not statements that

4 are irrational or -- if you look at defamation cases, Your

5 Honor, the one we saw, the Adelson case, a recent case that

6 came out, it accuses him of advocating prostitution in his

7 hotels.  This is not that case.  These are I believe, my

8 opinion, there's a potential for there's a breach of fiduciary

9 duty; these are the statements that my clients have made. 

10 It's not these overt, these crazy, these outlandish statements

11 accusing Olympia of doing anything -- it wasn't racketeering,

12 bribery, which were in the opposition, Your Honor.  There's

13 nothing in there that supports those allegations.  What he's

14 done is gone through the various venues that are available to

15 him and made arguments that he believes are appropriate, and

16 doing so has led to him being now sued, you know, once he

17 notified the builder he's going to run for one of the seats on

18 the board that it controls.

19 If you like, I can go through each of the statements

20 that you went to go through next as to public interest, public

21 forum.

22           THE COURT:  I think this is an issue of public

23 interest.

24 MR. SMITH:  And I think this is --

25           THE COURT:  I mean, this seems very limited.  It is
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1 clearly -- I know you want to expand it to everybody in Clark

2 County because of the parks issue, but this does appear to be

3 limited to just the people in Southern Highlands.

4 MR. SMITH:  And, Your Honor, in our reply we address

5 that specifically.  There's not a lot of Nevada caselaw on

6 point here.  As you saw in our motion and in their opposition,

7 it's California caselaw.  We cited Messias and we've cited

8 Damon v. Ocean Hills.  They're both California cases involving

9 relatively small numbers of people.  The Damon one involved

10 3,000 homeowners.  Small -- much smaller than this.  The

11 Messias one had to do with an election in a union, 10,000

12 members.  So I don't think the number is that big.  What are

13 looking at is the -- if you've got 3,000, this is far larger

14 than that.  It's far larger than 10,000, because there's

15 sixteen, 17,000 people that live in this neighborhood.  So I

16 don't -- the public interest I think is there.  I think that's

17 -- that's at least my position, Your Honor.  You may differ,

18 Your Honor.  But that's where were at with that.  It's a

19 substantial community here that doesn't have control over

20 their HOA and doesn't even control how their money's used. 

21 They all pay, you know, hefty assessments.  Any of us that

22 live in an HOA community, we all pay monthly assessments, and

23 we'd like to know that money's being used in the best way

24 possible.  And I think that's a big enough issue for the

25 18,000 people that are still living there.
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1 And we cited the California caselaw.  I'd love to

2 have cited some Nevada caselaw, Your Honor, but there isn't

3 any.

4           THE COURT:  Well, you cited the one that relies on

5 California caselaw.

6 MR. SMITH:  Yeah.  There's the one, yeah.  But that

7 isn't -- and I think that helps us in the -- I think that's

8 the Weldon case, Your Honor.  So that's where I think it's the

9 public interest.  And in the public forum, as we've gone

10 through in detail with our motion, Your Honor, is that HOA

11 meetings -- once again relying on California law, HOAs are

12 quasi governments.  They're called -- I think they're phrased,

13 what is it, little democratic societies is how they refer to

14 it in the case there, which is what's going on here.  You've

15 got a community, they elect a board ideally, and they run the

16 community.  They pay for parks, they pay for attorneys, they

17 pay for whatever goes on in the community.  I think -- once

18 again, there's no Nevada caselaw on that, so we cited the

19 California caselaw, which Nevada [unintelligible] over

20 occasions that these are little communities and HOA meetings

21 are small communities, which would make this a public forum

22 for people who reside in the community.

23 I know plaintiff -- or the opposition, they want to

24 go, well, in that case it says because it was on TV for

25 everybody to watch or because statute required these to be
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1 open.  Nowhere in the holding of these cases that they cited

2 does it say that it has to be on TV for people to watch, or

3 nowhere in this case that says that it has to be per statute. 

4 It just simply said, many democratic societies are public

5 forums, and statements made advocating positions to make them

6 public forum or public interest.

7 The political pamphlet, I think that was a little

8 more straightforward there, Your Honor.  There's a case cited

9 -- what's the name -- I think it may be the Damon case for

10 passing out these pamphlets.  It's open forum.  You're giving

11 it out to all your neighbors, you're -- this is my election

12 platform.  And in Damon they said that was appropriate.  In

13 that case they tried to distinguish and say, well, it was

14 given to a local restaurant or local business so that made it

15 public forum.  That's not part of the holding, Your Honor. 

16 And they kind of deviate off in here that, well, there's this

17 fact which makes it different, or, that's part of the holding,

18 which is not the case here.  They simply said that this

19 pamphlet distributed to the homeowners is a public forum. 

20 It's given to everybody in the community to, in Mr. Kosor's

21 case, look at his election platform, his campaign points, and

22 then move forward.

23 The audio recording, that's the HOA.  I've got the

24 pamphlet.  And then there's the two different Website posts,

25 Your Honor, the other two that we think are public forums.  HE
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1 has a Website that he put together with his election campaign

2 which had his email attached where people could communicate

3 with him if they wanted to, and it laid out his position

4 there.

5 Once again they try to take the position that, well,

6 if there's not an exchange or if there's not -- there's

7 editorial control, that's some dicta in a couple of the cases,

8 but it's not the caselaw.  And I've actually cited the case

9 that says that they actually refuted that, where it says

10 that's not required.  But what we do in oppositions we find

11 it's helpful.

12 But here, Your Honor, I think it's public interest,

13 public forum each of statements.  And I think we've proven

14 through our motion, hopefully it's supported by my argument

15 here this morning, that we've met that preponderance here of

16 the evidence to show that this is public interest and a public

17 forum.  And the basis for these -- these aren't things that

18 are untrue or he disbelieves.  He's laid out for NRED, the

19 Southern Highlands Community Association and for Your Honor in

20 our attachments that he's very methodically gone through the

21 statutes and recorded documents.  He's not just making things

22 up.  He's got a reasonable good-faith belief that these things

23 are true.  And based upon that we think we've met that first

24 part of the statute, where the preponderance has been met that

25 these are good-faith statements made in free speech of issues
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1 of public concern, and I think that's step one of the statute.

2 I'm not sure how you want us to proceed, Your Honor,

3 because if we meet that, then the second stage here is

4 allowing the plaintiff to come and talk about why they have a

5 prima facie showing here.  So I don't know if you want me to

6 stop here and --

7           THE COURT:  It's up to you.

8 MR. SMITH:  Well, Your Honor, that's our first part

9 of this.  And then if you go forward with that, we laid out

10 very thoroughly here that each of the statements, if you look

11 at them in context, they're simply not defamatory.  If you

12 look at these, it's my opinion, I believe.  These are not

13 defamatory statements.  Nevada caselaw is very clear it's a

14 reasonable person standard.  A reasonable person reading these

15 statements in context -- which is also Nevada caselaw, you've

16 got to put them in context, you can't just pull a word out --

17 if you read them in context, these aren't defamatory.  In my

18 opinion I believe this.  I think there's a potential fiduciary

19 breach can occur here.  These are all not statements of fact,

20 they're statements of opinion.

21 I think the one that I found most interesting in the

22 opposition was the dark room, read him the riot act, which now

23 equates to racketeering, bribery.  They take sort of these

24 jumps from reality to what the worst-case scenario would be. 

25 A reasonable person reading, I read somebody the act, is you
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1 kind of gave him a stern talking to.  That's not bribing them

2 or forcing them to act in a certain way.

3           THE COURT:  You want me to read it in context;

4 correct?

5 MR. SMITH:  Oh.  And that's what I --

6           THE COURT:  You're talking about County

7 commissioners.  Dark rooms?

8 MR. SMITH:  Yeah.

9           THE COURT:  Hmmm.

10 MR. SMITH:  Yeah.  "I read them the riot act.  I

11 didn't force them to do anything, I didn't bribe them, there's

12 no extortion going on here.  But that's the statement that --

13 and then, I believe and I have an opinion, most of the

14 statements you go through, and a reasonable person reading

15 those is not going to jump to the conclusions that are

16 concluded in the opposition.

17 And if you like, I can go through each of these,

18 Your Honor.  We can go that way.  Okay.  And I think we've

19 already talked about the dark room comments, Your Honor.  When 

20 you read them in context, "Dark room, read them the riot act." 

21 It didn't accuse them of bribery or forcing or extorting them

22 in any way.  Just simply he read them the riot act, which, you

23 know, it's my belief is that a reasonable person reading that

24 is not going to believe that that equates to a variety of

25 crimes took place in that back room.
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1 "Lining its pockets," once again, that's a

2 statement, in my opinion I believe -- my opinion.  It's fairly

3 clear, straightforward.  Opinions are not defamatory per se. 

4 There's the caselaw abundance that we cited in our motion for

5 Your Honor.  "Lucrative deals and sweetheart deals."  I don't

6 know how lucrative deals -- every business owner in the world

7 wants to engage in a lucrative deal or a beneficial deal. 

8 That's not defamatory per se.  And here there's been some sort

9 of arrangement made between the developer and the County,

10 because the developer didn't build the parks it was required

11 to build.  Some sort of arrangement's gone on here.  We've

12 attached to our motion the document from the County to them

13 saying, hey, you've granted us this easement and we'll give

14 these parks back to you, the developer to the County at some

15 point, and we'll maintain them.  Well, that hasn't happened. 

16 And there's got to be some sort of arrangement between the

17 County and developer for why that hasn't.  Why Kosor has

18 brought this up, Mr. Kosor, is simply because now the HOA is

19 paying, as I mentioned earlier, $1.1 or .2 million a year to

20 maintain these parks that part of the original Southern

21 Highlands Development agreement didn't require that. 

22 And the next step in that is that can happen if the

23 HOA adopts it, we're going to take -- we'll own this.  That

24 hasn't happened, either.  So these are not untruthful

25 statements, nor are they defamatory.
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1 And the foreign government one we're looking at,

2 Your Honor, that's just simply Mr. Kosor -- I don't think

3 that's defamatory -- says, I don't like the idea of living in

4 a community like this.  And then two is he cannot elect the

5 five members that represent his community.  That's a fact. 

6 They can't dispute that.  He can elect two people.  The other

7 three are appointed by the developer.  So I don't believe it's

8 defamatory.  It's a truthful statement.  He's not allowed to

9 elect -- he's allowed to run for one of those seats, which he

10 did recently, but he's not allowed to elect the people that

11 actually represent him and his community.  I don't think it's

12 an untrue statement.  And if it's truthful or, you know, no

13 basis to believe it's not, it's not defamatory.

14 Statutory violations, Your Honor.  This reference to

15 failure to disclose budgets, to have a timely meeting, once

16 again, those are issues that go to the homeowner association. 

17 They're not a party to this lawsuit.  And that's part of Mr.

18 Kosor's concern, is there's this burring of where does the

19 board end and where does Olympia start.  And we don't know

20 that, because Olympia appoints three of the board members.

21 And in their opposition they actually cross those

22 lines themselves saying these statements about how the HOA has

23 managed the community are defamatory when they're not a party. 

24 And I think for our position it just simply goes to the fourth

25 position that they're not sure where that line ends and where
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1 it starts.  And I think that's specific.  There was a lot of

2 argument in the opposition regarding the budget and how Mr.

3 Kosor was aware of that number or the attorneys' fees was

4 complete and accurate.  The use of HOA fees for moneys for

5 attorneys' fees, that's a decision made by the board, not made

6 by Olympia, not made by Mr. Goett, okay.  They want to bring a

7 lawsuit and say it's defamatory, they can do that.  But they

8 haven't done that, and we'd request that issue just be

9 stricken.  There's several -- I think there are two of those

10 in here where, one, the issue with the attorney's fees; two,

11 there's some statements that I didn't even find in the

12 complaint that they were claiming were defamatory.  So it's

13 kind of hard to defend those when I didn't know they were in

14 there originally.

15 And as we go -- and I think rest of this -- there's

16 part of this that -- statute language they cite in their

17 opposition is just what the language is.  And then lastly we

18 argued that we are entitled to attorneys' fees for having to

19 bring this, which is simply a motion to keep Mr. Kosor, who is

20 a very vocal homeowner in that community, quiet.  And I think

21 that's the sole reason for this.

22 And the timing of it is important, Your Honor.  When

23 you look at early November, he files the notice that he's

24 going to run for elected seat.  Within three weeks this

25 lawsuit's then filed.  Many of these statements were made two,
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1 two and a half years before the actual complaint was filed. 

2 So if their concern was back in 2015, they would have brought

3 this lawsuit, or 2016.  But here he's once again putting

4 himself in a position that maybe not only a vocal homeowner,

5 but now a board member homeowner that could be problematic. 

6 And in doing so they filed this lawsuit in an attempt to --

7 and the letter to him basically stated that, you need to

8 recant all of these or we've got this complaint filed and

9 we're suing you.  And the only resolution to this would be a

10 complete and total -- "recanting" is not the right word, but

11 that's the intention, Your Honor, retract everything you said,

12 was included with the complaint that was filed against my

13 client.

14 So I think here the communications directly to my

15 client prior to our retention and the complaint itself, the

16 sole motive there is just to have him take back statements he

17 said or to just keep him quiet, not for any other purpose than

18 to keep him now busy in litigation for the next year and a

19 half or two years if today our motion is not granted.

20 I think -- I normally don't give you that much

21 background, Your Honor.  It's most of the motions we've filed. 

22 But I think the background here is really important regarding

23 first Mr. Kosor as the person he is, and then, two, why he's

24 been such a aggressive, a very, you know, direct advocate for

25 his positions on behalf of the HOA.  Mr. Kosor's retired.  He
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1 bought a home in 2011 in the community.  He's got no motive,

2 no financial benefit to this at all.  It's just simply doing

3 what he believes is the right thing.  And in doing so he's now

4 found himself in this courtroom in front of you, Your Honor, a

5 party to a lawsuit.  Which is not what his intent was.  He was

6 trying to go through every other venue possible, and now with

7 this we'll maybe address some other venues for him to try to

8 get some clarification as to some of the statutory language in

9 place in Nevada which we talked to you about regarding the

10 declare and control issue, specifically NRS 116.2122 as to

11 whether or not the developer can unilaterally change the

12 number of homes in the community that can be developed.

13 Your Honor, with that I've taken up a bite of your

14 morning here.  I will rest and have an opportunity to rebut

15 here shortly.

16           THE COURT:  Thank you very much.

17 Good morning.

18 MR. JONES:  Good morning, Your Honor.

19 Well, first of all, Your Honor, I guess I would

20 start by asking you if there's any particular issue or point

21 that you had a question about that I could address.  If not,

22 I'd be happy to go ahead.

23           THE COURT:  Go ahead.

24 MR. JONES:  All right.  Your Honor, here's the

25 problem.  Mr. Kosor has every right to speak his mind, and
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1 nobody would -- certainly least of all me, as a lawyer, would

2 want to deny him the opportunity to speak his mind.  What he

3 doesn't have a right to do is to defame, slander, and libel.

4 You know, I've finally gotten to the point in my career where

5 I can say I've been doing this a long time.  I think I brought

6 two, maybe three defamation cases in my career, and I've done

7 -- as you may know, I've done quite a number of tort-type

8 cases over the years, and those cases to me are the unusual

9 circumstance.  You don't typically do this.

10 You know, one of the comments Counsel was making

11 about some of these allegations go back a couple years

12 actually is a point that we think is significant here, but for

13 a completely different reason than Mr. Kosor suggests.  My

14 client has been incredibly -- my clients have been incredibly

15 patient with Mr. Kosor.  They've tried to avoid this for a

16 long time and tried to have discussions with Mr. Kosor, tried

17 to allow Mr. Kosor to understand what they're doing and why

18 they're doing it.

19 There's a suggestion here brought up repeatedly

20 about all the bad things that the HOA is doing and Olympia. 

21 But, see, here's the interesting point.  They accuse us of

22 blurring the lines between the association and the developer. 

23 Actually, it's Mr. Kosor who blurs those lines, because Mr.

24 Kosor apparently -- in fact, I thought it was interesting

25 about some of the history here about -- talking about a combat
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1 pilot.  Mr. Kosor is a control freak.  He is a guy who is used

2 to command.  He's a hospital administrator.  He's the boss. 

3 And he cannot stand that things don't go the way he wants them

4 to go.  This issue about NRED, which they brought up, which is

5 interesting, has nothing to do with this issue.  They put it

6 in the context of a history.  Only to this extent is it

7 relevant.  It shows that Mr. Kosor is on a mission.  He is on

8 a quixotic mission to try to destroy the developer out there. 

9 He is -- if you want to use a more inflammatory term, I'll

10 just say he is bent on trying to show that he's in control out

11 there and he's going to be the guy deciding what's going to

12 happen in the neighborhood.  He and a group of about three

13 people, Judge, are the ones that want to run this HOA.

14 This whole NRED thing, that -- I've been involved in

15 that, Judge.  That went to NRED.  It went to the Attorney

16 General's Office.  And consistent with my understanding of the

17 law, the Attorney General -- and I know Mr. Kosor doesn't

18 agree with this.  He got -- he got a copy of a memo from the

19 AG's Office that I got.  I got -- it came to my client, too,

20 because we responded to it.  There's nothing there.  Now, he

21 has his own take.  I don't know where he went to law school,

22 but he has his own take on what that means.  And he got shut

23 down.  And, again, it's another thing he can't stand, I say

24 there's too many units out there and you can't do that.  The

25 AG and NRED looked at his complaint and said, you're wrong. 
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1 And so that's another thing that informs his decision to say,

2 I'm not going to stand for this, I'm going to show you who's

3 boss.

4 And these elections.  He has a remedy here.  You

5 know, it's interesting I almost thought that when I was

6 listening to Counsel argue Mr. Kosor I thought was the

7 plaintiff, all these complaints he has.  There's an ombudsman

8 that is allowed under Nevada statutes, that if he believes

9 he's been wronged and has some rights that have been

10 infringed, he can do something about it.  Instead what he

11 does, he goes on his Websites, he goes on other Websites and

12 he says defamatory things.  And you can't do that.  We're not

13 trying to stop him from voicing his feelings about things, but

14 we are not going to continue for more than two years, by their

15 own admission, to put up with defamatory statements.  We've

16 given him every opportunity to retract the defamatory stuff. 

17 You can get up there and you can complain, you can come to the

18 board meetings.

19 With respect to the board, it's three members of the

20 board is still the developer pursuant to Nevada Revised

21 Statutes and the CC&Rs that Mr. Kosor signed and acknowledged

22 and agreed to live under when he'd moved into that

23 neighborhood.  So that's the circumstance he's living under. 

24 He clearly doesn't like it.  He hates my client, he hates Mr.

25 Goett personally, and he hates the development company.  And
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1 he's not going to stand for it and he's going to try to do

2 whatever he can to get everybody else in the neighborhood as

3 upset as he seems to be about these issues.  And there's no

4 groundswell of support out there for Mr. Kosor.  I've been to

5 the HOA meetings. 

6 So let's go now -- let's talk about the law.  Again,

7 what are we dealing with here in NRS 41.660?  They have to

8 show -- to invoke the anti-SLAPP statute -- they have the

9 burden when invoking the anti-SLAPP statute.  So if you're

10 going to live by the statute, you're also going to die by the

11 statute.  If they don't meet the standards within the statute,

12 then we don't dismiss the case.  And as this Court knows, you

13 don't dismiss a case unless the Court feels very comfortable

14 that that's the appropriate approach.  And the very first

15 thing the statute talks about is you have to demonstrate good

16 faith, good faith.  Well, what is good faith?  Good faith,

17 Your Honor, by its very nature and by definition involves

18 questions of fact, interpretations of conduct.  That's what we

19 talk about we have good faith.  I deal with good faith all the

20 time in all kinds of different settings, in tort settings, in

21 settings -- good faith and fair dealing both from a

22 contractual standpoint and a tort standpoint.  And I have

23 found that whether I'm on the plaintiff's side -- and I do a

24 significant amount of defense work.  If I'm on the defense

25 side, I have a very heavy burden of trying to demonstrate
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1 there's no question of fact when good faith is involved in the

2 transaction or the circumstance.  So they have to demonstrate

3 good faith, a preponderance of the evidence that he acted

4 within good faith.  By nature that invokes a question that I

5 believe needs to be decided by a jury.

6 Then they have to show by prima facie evidence a

7 probability of prevailing on the merits at this stage of the

8 proceedings.  Assuming they get past the good faith part, they

9 have to show a probability, more likely than not that they

10 will prevail.

11           THE COURT:  That's your burden.

12 MR. SMITH:  That's your burden.

13 MR. JONES:  I'm sorry.  That's when the burden

14 shifts.  Thank you.  I got ahead of myself.

15           THE COURT:  That's okay.

16 MR. JONES:  Thank you, though.

17 So let's just talk about some of the things that

18 Counsel -- I didn't hear him talk -- he did address a couple

19 of them, so I will give him that.  But these are things that

20 we're talking about.  "Plaintiff spoke to the County

21 commissioners in a dark room," and "Olympia pays for back room

22 deals with politicians."  Now, it's -- the HOA, they're not

23 talking about the non Olympia board members that are talking

24 to the politicians in a dark room.  Now, Your Honor, I would

25 submit to you that it is an impossibility to meet the standard
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1 just by that statement alone, because there you're talking

2 about a question of fact.  What does that mean by suggesting

3 that my clients meet in dark rooms with politicians?  Now,

4 they could argue that there's nothing untoward about that,

5 that that was actually just meaning, well, the room happened

6 to have the lights on.  And if they want to run with that

7 explanation in front of a jury, then I'd be happy to address

8 that issue with a jury.  But to suggest that there's not

9 another reasonable --

10           THE COURT:  Well, you really believe a jury is

11 supposed to determine whether the anti-SLAPP statute is

12 invoked?

13 MR. JONES:  No, Your Honor.

14           THE COURT:  Okay.

15 MR. JONES:  What I'm saying -- what I'm saying is

16 that if we get past -- my point is simply this.  This is a

17 question of whether -- what was intended by "meeting in a dark

18 room" with my clients?  I'm saying that they could argue to

19 you, I guess in prima facie evidence, that meeting in a dark

20 room simply meant the room was dark, had no lights on.  My

21 point is the innuendo there is clear.  In our culture, in our

22 society meeting in a dark room with politicians has a known

23 meaning, and it is not a good one.  It is a defamatory meaning

24 of -- meaning that there's -- something is untoward, criminal,

25 or at a minimum improper going on with the politicians when
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1 you're meeting them in a dark room.  That right there seems to

2 me to settle the issue on that point alone.

3 Second, my clients are "lining their pockets."  Now,

4 the HOA's not lining its pockets.  It's not the HOA that's

5 lining its pockets, it's the developer that's lining their

6 pockets, according to Mr. Kosor, because they don't want to

7 develop the park.  We just heard Counsel argue, they don't

8 want to build this park.  Mr. Kosor has a right to say the HOA

9 and the developer should build the park.  I would have no

10 basis to sue him for that.  But when you say, you're lining

11 your pockets because you're not doing things that you're

12 supposed to do, "lining your pockets" has -- again, it has

13 meaning.  These are not just words in a vacuum.  Lining your

14 pockets means you're doing something, again, improper,

15 untoward, arguably even criminal by lining your pockets.

16 "Plaintiff has obtained a lucrative agreement with

17 the County."  This goes to this NRED thing.  Well, what does

18 that mean, a lucrative agreement?  That's an implication that

19 there was some kind of collusion, improper conspiracy,

20 improper conduct or action between my clients and the County

21 with respect to these so-called lucrative agreements.

22 "Olympia and its employees act like a foreign

23 government and deprive people of their essential rights."  A

24 foreign government -- certainly if he said it acts like the

25 Government of the United States, I don't know that I have --
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1 some people might argue in this day and age that that's a very

2 derogatory thing.  But when you suggest it's a foreign

3 government that has connotations here of improper, illicit

4 conduct, a foreign government, a government that is beyond the

5 law, that acts extrajudicially, those kind of points.

6 Mr. Kosor's Website and his pamphlet.  "The County

7 and the developer coordinated an agreement that would

8 permanently and wrongfully obligate the HOA to maintain the

9 public parks in Southern Highland Community."

10 "The Olympia Management, also controlled by the

11 developer, had potential conflicts of interest --"

12           THE COURT:  Let me ask you a question.  Do you

13 believe they met their burden to invoke the statute so that

14 the burden shifts to you?

15 MR. JONES:  No.

16           THE COURT:  Because I'm going to tell you my concern

17 is still whether it's free speech and direct connection with

18 an issue of public concern.

19 MR. JONES:  I'm sorry.  Say that again.

20           THE COURT:  My belief is the issue is still whether

21 they invoke the statute is whether this is an issue of public

22 concern.

23 MR. JONES:  All right.  Then I will go right to the

24 public concern.  And, you know, there's interesting caselaw

25 going back and forth here.  Unfortunately, Nevada, which is
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1 not, as you know, unusual here, where you don't have the

2 specific case right on point, and maybe this will become the

3 case so that you and I and other lawyers and judges will have

4 some direction in the future.  But as it stands now we have to

5 look outside Nevada.  Both sides have looked at California. 

6 And I believe the Telega case is -- first of all, that case is

7 2014, much more on point, and it goes to -- and it even

8 mentions the Damon case.  It even mentions it.  Page 7 of the

9 Damon case, it invokes the Damon case where it says, "We note

10 that although no cases directly address this issue, multiple

11 cases have addressed anti-SLAPP motions arising from

12 statements at homeowners association board meetings, and all 

13 such cases have analyzed the case under the rubric of

14 Subdivision E3 or 4."  And then it says, "See Silk, Damon

15 versus Ocean Hills Journalism.  That's the case that they're

16 talking about.

17 And what does the Telega case say?  It says, "The 

18 homeowners association is not performing or assisting in the

19 performance of the actual government duties, as is the case of

20 Keebler and Fontana."  There's -- and California has a little

21 bit different section.  It talks about "official actions,"

22 which we don't have.  But clearly an HOA is not performing

23 government duties, actual government duties.  An election that

24 they talk about is not an election of a government official

25 like the County commissioner.  This is a --
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1           THE COURT:  It's a private community and a private

2 HOA.

3 MR. JONES:  Exactly.  And this is what else Telega

4 says.  "However, in cases --" this is at page 8.  "However, in

5 cases where --" the printout we did -- "-- in cases where --"

6 this is a quote,  "...in cases where the issue is not of

7 interest to the public at large, but rather to a limited but

8 definable portion of the public (a private group,

9 organization, or community), the constitutionally protected

10 activity must at a minimum occur in a context of an ongoing

11 controversy, dispute, or discussion such that it warrants

12 protection by a statute that embodies the public policy of

13 encouraging participation in matters of public significance." 

14 And here that's the issue.  The problem is where we

15 cite the Weinberg case, where it says, "Public interest does

16 not equate with mere curiosity."  Goes on to say, "...should

17 be something of concern to a substantial number of people, a

18 matter of concern to the speaker, and a relatively small

19 specific audience is not a matter of public interest."

20 Your Honor, while Mr. Kosor may want this to be the

21 biggest issue Clark County being an issue that's addressed and

22 discussed now, the reason this is an issue is primarily

23 because Mr. Kosor thinks it's an issue and he wants -- it's

24 such an issue to him that he is willing to across the line and

25 defame my clients to press his agenda.  This is not even -- I
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1 would -- I wish the Court could go these homeowners

2 association meetings and see how many people -- you know, you

3 would never want to do that.  There are a few people there

4 that are concerned about these issues.  If this -- and

5 assuming that would even make a difference that there was a

6 groundswell out there and a whole bunch of people were upset.

7 You know, here's the point.  You have a right to

8 express your views.  You don't have a right to defame.  That's

9 what this all comes down to.  And if there's an interpretation

10 of his statements, then I believe they have not met their

11 burden.  If you can interpret his statements one of two ways,

12 then they lose on this motion.

13 Kosor's statements are all concerned with issues of,

14 quote, "interest to only a limited but definable portion of

15 the public," end quote.  That's the Hailstone case.   Now,

16 again citing Telega, "The issue is whether the homeowners

17 association or the developer should be required to pay for

18 neighborhood trails."  The court in Telega found that, quote,

19 "Given the absence of any controversy, dispute, or discussion,

20 the issue was of interest to only a narrow sliver of society

21 and thus not an issue of public concern."  That, Your Honor, I

22 believe should end the inquiry right there with respect to

23 this issue.

24 And then whether this is -- these statements were

25 made in a public forum, if Your Honor -- I get from both
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1 questions you asked me and Counsel that this was the primary

2 concern you have.  I think the caselaw certainly, if not

3 overwhelmingly, favors our position on this.

4           THE COURT:  I agree that bringing a motion like this

5 should be difficult, okay.  Because you're asking the Court to

6 dismiss it right at the -- I mean, at the very, very

7 beginning.  And I think this may be the third one in over

8 15 years.  They don't get -- and the second one was just

9 recent, if you can believe it.  And the first one was many

10 years ago.  So it's not -- I mean, it's not a statute that's

11 supposed to be easily invoked.

12 MR. JONES:  And certainly, Your Honor, that's my

13 belief about this.  And I've brought defamation actions and

14 have been faced with anti-SLAPP motions.  To get rid of them

15 before there's been any discovery I think is -- it's like this

16 is a special statute, but just as a motion to dismiss in

17 general I think the courts, I think whether it's relevant or

18 not, need to be cautious about doing that.  My client doesn't

19 want to sue Mr. Kosor.  Doesn't want to do it.  That's why we

20 asked him to retract the defamatory stuff.  He has every right

21 to state his opinions and complain about things he doesn't

22 like, but he can't go on and suggest criminal conduct on the

23 part of my client.  That's the problem here.  And that's what

24 he's done.

25 Again, I would just revert back to the very first

37

JA 0405



1 comment Counsel made about some of this has gone on for two

2 and a half years.  That doesn't support his position, it

3 supports the point I've told you that my client has been

4 incredibly patient with Mr. Kosor.  They don't want to sue. 

5 The optics of that, Your Honor, of suing a --

6           THE COURT:  I know.  I agree.  The optics are not

7 good if the developer's suing the homeowner.

8 MR. JONES:  They don't want to do it.  But they

9 don't want to be defamed via suggestions that they're

10 conspiring criminally with the County Commission.  That's

11 inappropriate.  And this is an issue -- this is Mr. Kosor's 

12 crusade, it is not the association.  And this goes to this

13 issue of a public forum and whether this is a dispute or

14 controversy.  This is Mr. Kosor's dispute or controversy.  You

15 cannot invoke the anti-SLAPP statute and say, well, this is a

16 matter of public concern and controversy because I say so. 

17 That's the point, Judge.  If that were true, you could never

18 get past a motion to dismiss under the anti-SLAPP statute,

19 because the defendant would always say, it's a great concern

20 to me and so -- and I've put it out there into the community,

21 I published it on the Internet to suggest -- this is his

22 Website, by the way, and I don't want to digress and get into

23 that.  But we've addressed those points about his -- the

24 limited nature of where he published these things and who got

25 to see them.  So this is not as if he is getting up and
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1 speaking in an election context and saying, you know, I'm

2 running for County Commission and these are things that I

3 think are appropriate or should be -- or of public interest to

4 the greater community.  That is not what we're dealing with

5 here.

6 And so just because Mr. Kosor thinks they're of

7 great public concern and interest to him doesn't make it so

8 and does not trigger NRS, what is it, 41.660 and its related

9 statutes, so --

10 Your Honor, unless you have any other questions, I

11 think I'm at this point probably just repeating myself.

12           THE COURT:  Thank you.

13 MR. JONES:  Thank you, Your Honor.

14           THE COURT:  Thank you very much.

15 Counsel, you look like you want to respond.

16 MR. SMITH:  Just a little bit, Your Honor.

17 41.637, which is -- if 41.660 is the anti-SLAPP

18 statute and then 41.637 says good-faith communications. 

19 Number (3) there specifically states, which we put in our

20 reply, "Written or oral statement made in direct connection

21 with an issue under consideration by a legislative executive

22 or judicial body or by any other official proceeding

23 authorized by law."  Here all these issues were under review

24 by NRED.  That is a State entity.  These were under review. 

25 He made comments about these things that were under review. 
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1 His complaint with NRED was filed in 2016, the first one.

2           THE COURT:  I'm going to tell you I would like you

3 maybe to focus on this public interest, because that's where I

4 really am having -- that's where I really think the issue is,

5 is whether the statute even gets invoked and whether the

6 burden shifts.  Because this does appear to be -- even if all

7 the homeowners think this issue is important, but it appears

8 to be an issue specific to this homeowner, which, I mean,

9 that's great.  I think it's great that he's involved, that

10 he's concerned, that he's reading these statutes and the CC&Rs

11 and holding people accountable.  But I'm not sure that this is

12 a situation when this statute is supposed to be hard to

13 invoke, because it does -- it says you don't even get to

14 proceed.  I mean, you get dismissed.  And not only that, you

15 have to pay my attorneys' fees, and the Court can award

16 damages.

17 Let me just tell you the other two contexts, they're

18 easy.  The other two contexts in which I've had these motions,

19 one was a -- it was either a City Council or a County

20 Commission meeting.  So easy.  I mean, it's so easy.  That's,

21 you know, a problem forum.  You know, they talk about things

22 that are of public interest.  And the second one was court

23 proceedings, you know, that are very easy for you to look at

24 that and say, well, yeah, of course, anything that goes on in

25 a courtroom, they're public courtrooms, it's a concern to the
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1 public at large.  But you want me to take, you know, this

2 issue, these issues with the developer, the homeowners

3 association and say this is an issue of public interest, you

4 know.

5 MR. SMITH:  And I think --

6           THE COURT:  And the factors -- I mean, the only case

7 that we do have is where the Supreme Court recently and they

8 adopted those five factors and you have to consider those five

9 factors in determining whether this is an issue of public

10 interest.

11 MR. SMITH:  And that's part of why I started off my

12 argument here, was in evaluating what Nevada meant by good-

13 faith communications they cited the California law.

14           THE COURT:  Sure.

15 MR. SMITH:  And the statute says, "Any statements

16 made in relation to an ongoing investigation or review --" I

17 just read that into the record, Your Honor.  "Written or oral

18 statement made in direct connection with an issue under

19 consideration by a legislative executive, judicial body, or

20 any other official proceeding authorized by law."  Nevada Real

21 Estate Division, State entity, these issues were all on review

22 by Mr. Kosor.  He filed originally the complaint in 2016 with

23 the Attorneys General, who then referred him back to NRED and

24 eventually got back to the Attorney General's Office, and the

25 issue was finally, we don't believe appropriately, resolved in
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1 January of this year.  So these were all under review by a

2 State legislative entity here.  They were State appointed and

3 traded.  So I think that goes into the protections that are

4 authorized by statute here.

5 The public forum is -- the Telega case, they cited

6 that that -- and in our reply, Your Honor --

7           THE COURT:  Okay.  Wait, wait.  I just want to see

8 if I follow you.

9 MR. SMITH:  Sure.

10           THE COURT:  You contend that by taking his issue in

11 front of the Real Estate Board he then turns it into an issue

12 of public interest?

13 MR. SMITH:  I'm simply reading, Your Honor.  Well,

14 the good-faith communications part of that is the first step.

15 So these things were there.  The public interest part goes to

16 this, Your Honor.  The Telega case that they cite, in that

17 case there was no dispute.  To have an issue, public forum,

18 public interest there has to be a dispute.  In Telega they

19 actually said, there's no dispute so it's not a public

20 interest or public forum, who cares.  And that case is

21 completely off point.  That's what they cited.  I mentioned

22 that in my reply, Your Honor.  If there's no dispute, why are

23 we -- no statements, doesn't matter.  But here we have a

24 dispute.  There's a clear dispute between Mr. Kosor and on the

25 nextdoor.com is at least three or four other homeowners and
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1 their exhibits they attach that have the same concerns,

2 appreciated what Mike was doing.  So it wasn't just him. 

3 There are other homeowners involved.

4 And what you're talking about here is, Your Honor,

5 at least from the annual basis for money spent by the HOA,

6 $1.4 million to pay Olympia Management, $1.1 or .2 million to

7 cover the cost of the park.  That's two and a half --

8 $2.5 million, not including the amount of parks that they were

9 never provided.  There's a community.  They're supposed to be

10 provided 20 acres of a sports park.  Never happened.  That's

11 -- if you have kids in the community, it's probably something

12 you're concerned about.  You may not be aware of it, because I

13 live in an HOA, I get letters from the HOA, I get -- I often

14 don't read them, honestly, Your Honor.  Mr. Kosor does.  And

15 because he does, he brings these issues up to the other

16 homeowners in the community.  Maybe I should start reading the

17 things in my HOA, but my position here, Your Honor, this is a

18 very large sum of money at issue for the homeowners.  That is

19 a public interest, how their money's being spent by the HOA. 

20 We cite the two California cases that talk about -- one of

21 them 3,000 was enough to make it public interest.  The other

22 one was a 10,000-person number.  This is much bigger than both

23 those numbers.  There's caselaw on point to what I'm arguing,

24 Your Honor.  And I don't -- I know they want some of the other

25 cases to say it's not of a public interest, but there are
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1 clear cases on point that say that it if affects 3,000 people,

2 public interest; 10,000 people, public interest.  And I think

3 there's enough caselaw cited in our brief here, Your Honor,

4 the one in California, which we have to do.

5 The other -- couple other items that I just want to

6 mention, the prior statute before 2015, this statute actually

7 had our burden, and it was clear and convincing evidence that

8 they had to produce.  Somebody got an ear of the legislature

9 to change that burden on their side considerably.  It used to

10 be clear and convincing evidence that they had to prove that

11 had a likelihood of prevailing, which I don't know who's

12 involved with that, I'm assuming people that wanted to be able

13 to bring these suits and not have an incredibly high burden.

14 The other thing here that we talked about, the

15 declare and control issue, just context here.  AB 192 was

16 passed a couple years ago, and it's 116.2122, which made it

17 even more difficult for homeowners to be in control of their

18 HOA board because it was 75 percent.  Now it's 90 percent of

19 the units in the community to be owned by homeowner other than

20 developer.  Mr. Kosor was involved with that.  He spoke with

21 local legislators.  He was involved when they tried to repeal

22 that statute two years ago.  He testified.  So he's taken the

23 appropriate avenues to try to address this.  That he's a

24 control freak I think is out of line.  That's the phrase that

25 was used, Your Honor.  But what he tries to do is go down
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1 appropriate venues.  I think he's testifying tomorrow with the

2 CIC board.  He's doing what he's supposed to do to address his

3 concerns.  I don't think the statements that he made here are

4 defamatory or, even if we don't get there, they're protected

5 by the statute, and we think the case should be dismissed and

6 we should all move forward and hopefully without addressing

7 issues of the HOA.  Your Honor, I think that's all I have for

8 you.

9           THE COURT:  Thank you.

10 Okay.  At this time the Court's going to deny the

11 motion, make a finding that they haven't met their burden to

12 invoke the statute.

13 And, Counsel, you can prepare the order. 

14 MR. JONES:  Okay.

15           THE COURT:  Thank you.

16 MR. JONES:  We'll run it by Counsel, Your Honor.

17           THE COURT:  Thank you.

18 THE PROCEEDINGS CONCLUDED AT 10:48 A.M.

19 * * * * *

20

21

22

23

24

25
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Facsimile:  (702)870-3950  
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DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
OLYMPIA COMPANIES, LLC a Nevada limited 
liability company; GARRY V. GOETT, a Nevada 
Resident,  
 
                                      Plaintiff, 
vs. 
 
MICHAEL KOSOR, JR., a Nevada resident; DOES 
I through X, inclusive,   
 
                                      Defendants.  
 

 
 
Case No: A-17-765257-C 
 
Dept. No:  XII 
 
DEFENDANT’S MOTION FOR 
RECONSIDERATION OF COURT’S 
MARCH 20, 2018 ORDER 

Defendant MICHAEL KOSOR, JR., by and through his attorneys, BARRON & PRUITT, 

LLP, hereby submits his Motion for Reconsideration of the Court’s March 20, 2018 Order denying 

Defendant’s Motion to Dismiss Pursuant to NRS 41.660.  This Motion is supported by the attached 

memorandum of points and authorities, the pleadings and papers on file herein, and other evidence 

and oral argument as permitted by the Court at the hearing of this Motion. 

DATED this 23rd day of April 2018. 
 

BARRON & PRUITT, LLP 
 

       /s/ William H. Pruitt 
      ___________________________ 

                                                                          WILLIAM H. PRUITT, ESQ.  
Nevada Bar No. 6783 
JOSEPH R. MESERVY, ESQ. 
Nevada Bar No. 14088 
3890 West Ann Road 
North Las Vegas, Nevada 89031 
Attorneys for Defendant  
Michael Kosor, Jr.  
 

Case Number: A-17-765257-C

Electronically Filed
4/23/2018 10:57 PM
Steven D. Grierson
CLERK OF THE COURT
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NOTICE OF MOTION 

TO: All interested parties; and 

TO: Their respective counsel of record 

YOU WILL PLEASE TAKE NOTICE that Defendant will bring his MOTION FOR 

RECONSIDERATION OF COURT’S MARCH 20, 2018 ORDER on for hearing in Department 

XII of the above-entitled court on the ____ day of __________________, 2018 at the hour of __:__ 

_.m. or as soon thereafter as counsel can be heard. 

BARRON & PRUITT, LLP 

       /s/ William H. Pruitt 
      ______________________________________ 

                                                                          WILLIAM H. PRUITT  
Nevada Bar No. 6783 
3890 West Ann Road 
North Las Vegas, Nevada 89031 
Attorneys for Defendant Michael Kosor, Jr. 
 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. PREFATORY STATEMENT 

Defendant Michael Kosor, a retired Air Force officer, became a homeowner at Southern 

Highlands in Las Vegas, Nevada in 2011.  From 2014 to 2017, Defendant was active in impacting 

various issues of public interest that affected the Southern Highlands Community, most particularly 

issues involving the control of the Southern Highlands Community Association (SHCA) and its 

assumption of the obligation to manage community parks.   

In addressing such interests, Defendant Kosor made statements that expressed the following 

concerns: (1) that a 2005 amendment to the CC&Rs for Southern Highlands was invalid under 

statutory law (NRS 116.2122) and that by 2014, the sale of a sufficient amount of Southern Highlands 

units under the un-amended CC&Rs required a transfer of control from the Plaintiff Olympia 

Companies, LLC to the homeowners—which transfer never occurred; (2) that titles for “public parks,” 

along with the costly performance obligation to maintain them and the rights to control them (and 

potentially their accessibility by the general public), were transferred by Plaintiff Olympia Companies, 

LLC (as developer) to the SHCA absent a majority approval by the SHCA members—potentially 

voiding said transfer under statutory law (NRS 116.3112); and (3) Plaintiff Olympia Companies, LLC 

4 June 9:30

a
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delayed completion of a highly anticipated  large public sports park in Southern Highlands for more 

than a decade, after receiving the benefit of a December 2005 agreement it entered into with Clark 

County to construct said sports park in exchange for special construction tax credits; and it so delayed 

without virtually any consequence (including stoppage of the issuance of building permits).    

Concerned that he and other homeowners (as well as other Clark County citizens) were being 

denied due control, access, and related benefits, as a direct result of the 2005 amendment, the titles 

and performance obligation transfer, and the free-from consequence construction delay, Defendant 

Kosor and other homeowners endeavored to marshal greater public support regarding the matters and 

Defendant Kosor even ran for election to the SHCA board.  On November 29, 2017, Plaintiffs 

undertook the unusual and improper act of initiating a lawsuit against Defendant Kosor alleging 

defamation and defamation per se arising out of some of Defendant Kosor’s aforementioned efforts 

on behalf of the community.   

Defendant Michael Kosor’s Motion to Dismiss Pursuant to NRS 41.660 was filed on January 

29, 2018 in an effort to end Plaintiff’s strategic lawsuit against public participation (“SLAPP”).  

Plaintiffs responded by filing their Opposition to Defendant Michael Kosor’s Motion to Dismiss 

Pursuant to NRS 41.660 on February 16, 2018.  Thereafter, Defendant’s Reply to Plaintiff’s 

Opposition to Defendant’s Motion to Dismiss Pursuant to NRS 41.660 was filed on February 26, 2018.   

Defendant’s Motion came on for hearing on March 5, 2018.  Thereafter, on March 20, 2018, 

the Court entered an Order denying Defendant’s Motion in full.  A copy of the Court’s March 20, 

2018 Order is attached hereto as Exhibit A. 

On April 6, 2018, Defendant substituted his attorney of record.  And, on April 6, 2018, counsel 

for Plaintiffs and Defendant signed a stipulation reflecting an agreement to extend the time for the 

newly substituted defense counsel to prepare the instant Motion for Reconsideration of Defendant’s 

Motion to Dismiss Pursuant to NRS 41.660.  Thereafter, to avoid creating a jurisdictional defect to his 

right to an interlocutory appeal pursuant to NRS 41.670(5), Defendant timely filed a Notice of Appeal 

on April 19, 2018.  Although an appeal has been filed, this Court retains the authority to certify its 

inclination to grant a motion for reconsideration.  See Huneycutt v. Huneycutt, 94 Nev. 79, 80-81, 575 

P.2d 585, 585-86 (1978); Mack-Manley v. Manley, 122 Nev. 849, 855-56, 138 P.3d 525, 529-30 
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(2006) (a district court divested of jurisdiction can certify its inclination to grant a motion for 

reconsideration in part or whole to aid in remand by the appellate court).  

Accordingly, Defendant Kosor respectfully requests reconsideration of this Honorable Court’s 

Order dated March 20, 2018 denying Defendant’s Motion to Dismiss Pursuant to NRS 41.660.  In 

seeking reconsideration, Defendant is requesting that the Court certify its inclination to grant the 

Motion for Reconsideration in the interest of avoiding manifest injustice.  Such relief is appropriate, 

as a careful review of the Plaintiffs’ Opposition to Defendant’s Motion to Dismiss Pursuant to NRS 

41.660 and the exhibits to Defendant Michael Kosor’s Motion to Dismiss Pursuant to NRS 41.660 

reveals that Plaintiffs’ Opposition not only took Defendant’s statements out of context—even offering 

partial quotes, ostensibly to better fit Plaintiffs’ allegations, but also failed to cite to highly relevant 

case authorities.  Additionally, the requested relief is appropriate, as this Honorable Court’s Order 

failed to explain whether at least some of Defendant’s statements met their burden under NRS 41.660, 

and whether the Court had analyzed the statements under the public interest guiding factors expressly 

adopted by the Nevada Supreme Court.  Accordingly, Defendant Kosor respectfully requests 

reconsideration of the Court’s prior Order.  

II. LEGAL ARGUMENTS 

A. Legal Standard for Reconsideration. 

 A court has the inherent authority to reconsider its prior orders.  Barry v. Lindner, 119 Nev. 

661, 670, 81 P.3d 537, 543 (2003) (NRCP 54(b) permits district court to revise orders any time before 

entry of final judgment); see also Gibbs v. Giles, 96 Nev. 243, 245, 607 P.2d 118, 119 (1980).  A 

motion for reconsideration is appropriate if the court (1) is presented with newly discovered evidence, 

(2) committed clear error or the decision was manifestly unjust, or (3) if there has been a change in 

the controlling law.  Wright v. Watkins and Shepard Trucking, 968 F. Supp. 2d 1092, 1096 (D. Nev.. 

2013); see also Moore v. City of Las Vegas, 92 Nev. 402, 405 (1976) (Motion for reconsideration is 

appropriate when new issues of fact or law are raised that support a ruling that is contrary to a prior 

ruling of the court).   

In seeking reconsideration, Defendant is requesting that the Court vacate its Order in the 

interest of avoiding manifest injustice and find that Defendant has met his burden to invoke NRS 

41.660.   
JA 0297
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B. Plaintiffs’ Suit Against Defendant Kosor Must be Dismissed Under Nevada’s 

Anti-SLAPP Law. 

“SLAPP lawsuits abuse the judicial process by chilling, intimidating, and punishing 

individuals for their involvement in public affairs.”  John v. Douglas Cty. Sch. Dist., 125 Nev. 746, 

752, 219 P.3d 1276, 1281 (2009), superseded by statute on other grounds as stated in Shapiro v. Welt, 

133 Nev. Adv. Op. 6, 389 P.3d 262, 266 (2017).  To curb these abusive lawsuits, Nevada adopted anti-

SLAPP laws that immunize protected speakers from suit.   

Nevada’s anti-SLAPP statutes (NRS 41.660 et seq.) allow a defendant to bring a special 

motion to dismiss an action “brought against a person based upon a good faith communication in 

furtherance of the right to petition or the right to free speech in direct connection with an issue of 

public concern.”  NRS 41.660(1)(a).  The Nevada Supreme Court has clarified the parties’ burdens 

when litigating a special motion to dismiss under Nevada’s anti-SLAPP statute in Delucchi v. 

Songer , 396 P.3d 826 (Nev. 2017).  More specifically, the moving party must first establish by a 

preponderance of the evidence that the lawsuit challenges a good-faith “communication in 

furtherance of the right to petition or the right to free speech in direct connection with an issue of 

public concern.”  Delucchi , 396 P.3d at 831 (quoting NRS 41.660(3)(a)).  Thus, the standard for 

dismissal is much lower under the anti-SLAPP statutes than required for an NRCP 12(b)(5) motion.   

The burden then shifts to the plaintiff to establish “by clear and convincing [prima facie] 

evidence a probability of prevailing of the claim.”  Id. (quoting NRS 41.660(3)(b)).  “If the district 

court determines that the plaintiff has shown by clear and convincing evidence a likelihood of 

succeeding on the merits, the determination on the special motion has no effect on the remainder of 

the proceedings.”  Id. (quoting NRS 41.660(3)(c)(1)-(2)).  But if the court grants the special motion 

to dismiss, “the dismissal operates as an adjudication upon the merits.”  NRS 41.660(5).   

1. Plaintiffs’ Multiple Claims Improperly Challenge Good-Faith Communications 

Made in Furtherance of the Right to Free Speech in Direct Connection with Issues 

of Public Concern—the Governance of the SHCA, the Validity of the Transfer of 

“Public Park” Titles and Maintenance Obligations to the SHCA, and the 

Accessibility of a Highly Anticipated Public Sports Park. 
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Plaintiff’s Complaint alleges, in a manner considerably less than “simple, concise, and 

direct” as required by NRCP 8(e), that:  
 
Going as far back as December of 2015, Kosor has made various specious 
defamatory statements against Olympia and Mr. Goett…that Olympia and Mr. Goett 
spoke with Clark County Commissioners in a ‘dark room’ and coerced them to act or 
vote in a certain manner; and that Olympia is ‘lining its pockets’ to the detriment of 
the Southern Highlands homeowners…[that Kosor] has continued to speak at the 
meetings of the Southern Highlands Community Association and has stated that 
Olympia and its employees have violated the law and breached their fiduciary duty to 
the owners of the community…posted a statement on a social media [sic] accusing 
Olympia of obtaining a ‘lucrative agreement’ with Clark County by cost-shifting 
expenses for the maintenance of public parks to the Southern Highlands 
owners…launched a website under his own name, accusing Olympia and its 
employees of, among other things, acting like a foreign government that deprives 
people of essential rights…continues to reference sweetheart deals, statutory 
violations, breaches of fiduciary duty, and improper cost shifting of ‘missions of 
dollars’ …[published a written pamphlet stating] that Olympia/Developer breached 
its fiduciary duties to the Southern Highlands community and Developers actions 
have ‘already cost the homeowners millions[.]’  

 Crucially, as discussed in greater detail below, Plaintiffs’ Complaint offers snippet 

quotations, extracted mid-sentence and out of context.  However, Plaintiffs’ goal is clear—to use the 

judicial process to punish, intimidate, and stop Defendant Kosor (and others supportive of his cause) 

from speaking out critically regarding the large and powerful Olympia Companies, LLC and its self-

serving dealings with the Clark County Commission and the SCHA—some of which dealings have 

attracted local news coverage because of their substantial impact in Clark County.  See Michael 

Scott Davidson, “Clark County still waiting for sports park at Southern Highlands,” Las Vegas 

Review-Journal (Sept. 2, 2017), available at  https://www.reviewjournal.com/news/politics-and-

government/clark-county/clark-county-still-waiting-for-sports-park-at-southern-highlands/ 

(describing impact on Clark County at large of Plaintiff Olympia’s delay in constructing a highly 

anticipated sports park after dealings with Clark County Commission).  Undeniably, Plaintiffs’ have 

financially benefitted from the 2005 amendment to the Southern Highlands CC&Rs, their transfer of 

public park titles and obligations to the SHCA, and probably their delay in constructing the sports 

park (and modification of its amenities from those originally planned) as well.  

Ultimately, for this Court to determine that Defendant has satisfied his burden by a 

preponderance of the evidence, it must find that the statements by Defendant Kosor, alleged to be 

defamatory, each fits within one of four enumerated categories of “good faith communication in 

furtherance of the right to petition or the right to free speech in direct connection with the issue of 
JA 0299
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public concern” set forth in NRS 41.637 and ‘[is] truthful or [is] made without knowledge of its 

falsehood.’”  Delucchi , 396 P.3d at 833 (citations omitted).  In this case, Defendant Kosor has 

satisfied his burden of proof for each the statements alleged to be actionable by the Plaintiff.   

a. Defendant Kosor’s Communications Were Made in Direct Connection with 

an Issue of Public Interest in a Place Open to the Public or in a Public Forum 

and Thus Are Entitled to Protection. 

“Good faith communication in furtherance of the right to petition or the right to free speech 

in direct connection with an issue of public concern” expressly includes “[c]ommunication made in 

direct connection with an issue of public interest in a place open to the public or in a public 

forum[.]” NRS 41.637(4). 

The Nevada Supreme Court has approved reliance on California jurisprudence regarding what 

constitutes “an issue of public interest” under NRS 41.637(4) and specifically adopted California’s 

“guiding principles” for purposes of an NRS 41.660 special motion on such basis.  See Shapiro v. 

Welt, 133 Nev. Adv. Op. 6, 389 P.3d 262, 268 (2017).  Those guiding principles are specifically: 
 

(1) “public interest” does not equate with mere curiosity; 
(2) a matter of public interest should be something of concern to a substantial number of 

people; a matter of concern to a speaker and a relatively small specific audience is not a 
matter of public interest; 

(3) there should be some degree of closeness between the challenged statements and the 
asserted public interest—the assertion of a broad and amorphous public interest is not 
sufficient; 

(4) the focus of the speaker’s conduct should be the public interest rather than a mere effort to 
gather ammunition for another round of private controversy; and 

(5) a person cannot turn otherwise private information into a matter of public interest simply 
by communicating it to a large number of people. 

Id. (citing Piping Rock Partners, Inv. v. David Lerner Assocs., Inc., 946 F.Supp.2d 957, 968 

(N.D. Cal. 2013)).  In putting such guiding principles into practice, California’s anti-SLAPP 

jurisprudence has determined that “[t]he term ‘public interest’ is [to be] construed broadly in the anti-

SLAPP context,” see Daniel v. Wayans, 213 Cal.Rptr.3d 865, 881 (Ct. App. 2017).  So much so, that 

an issue of “public interest” includes, “any issue in which the public is interested,” and “need not be 

‘significant’ to be covered by the anti-SLAPP statute.” E.g., id.  If a court determines the issue 

concerned is of public interest, it must next determine whether the communication was made “in a 

place open to the public or in a public forum.”  Shapiro v. Welt, 133 Nev. Adv. Op. 6, 389 P.3d 262, 

268 (2017); NRS 41.637.    
JA 0300
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i. The Statements Made by Defendant Kosor in the December 17, 

2015 Christopher Communities Association (“CCA”) Board 

Meeting Concerned Issues of Public Interest. 

Defendant made two statements on December 17, 2015 at issue, and each regarded Mr. Goett.  

Neither constituted mere curiosity, although they were clearly opinions—one expressly qualified itself 

as “my opinion” and the other was made using the limiting qualifier “probably.”  And, although not 

precisely the basis for the underlying motion, statements of opinion cannot be defamatory, nor are 

they actionable, and “in cases involving political comment, there is a strong inclination to determine 

the remarks to be opinion rather than fact.”  Nevada Indep. Broad. Corp. v. Allen, 99 Nev. 404, 410, 

664 P.2d 337, 341 (1983).   

First, Defendant stated, “[Mr. Goett, President of Olympia Companies, LLC,] is basically 

lining his own pockets, in my opinion, at the expense of the owners in Southern Highlands.”  Second, 

Defendant stated, “The audit report was quickly glossed over and the Country Commission was 

worried about, they [the Country Commission] were apologizing to the Developer, Goett, who was 

there, about the conduct of the audit committee and all the audit committee did was do their job.  But 

they were, he was upset and angry and probably got the Commissioner aside in a dark room or 

someplace and read them the riot act.”  Not only does this isolated latter statement use the limited 

qualifier “probably,” but uses the colloquialism “read them the riot act,” which is generally not 

accepted as meaning to induce to criminal activity.  

In addition to the statements not being defamatory on their face, the statements satisfy the 

Piping Rock Partners guidelines set forth above for establishing an issue of public interest, as both 

statements concerned a substantial number of people—namely the nearly eight thousand homeowners 

of Southern Highlands and all of the Clark County citizens entitled to use or benefit from access to 

“public parks” located within Southern Highlands.  Indeed, in 2016 alone, SHCA spent $675,643.00 

to maintain “public parks.” See Michael Scott Davidson, “Clark County still waiting for sports park 

at Southern Highlands,” Las Vegas Review-Journal (Sept. 2, 2017), available at  

https://www.reviewjournal.com/news/politics-and-government/clark-county/clark-county-still-

waiting-for-sports-park-at-southern-highlands/ (“A 2011 county audit determined that without the 

contracts, the other six parks could be privatized after the development agreement expires…Southern 
JA 0301
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Highlands Development granted ownership of the parks to the community’s homeowner’s association 

years ago…The move has shifted the annual burden of more than $1 million to maintain the parks 

onto homeowners but has also given them control of the parks.”)  Such financial burden might have 

otherwise been shouldered by the Southern Highlands developer, Clark County or some other third 

party, as previously contemplated, had SHCA board control involved homeowners more directly—

which is precisely the cause for which Defendant sought to marshal support. Cf. Damon v. Ocean Hills 

Journalism Club, 102 Cal. Rptr. 2d 205 (2000) (affirming application of California’s anti-SLAPP 

statute where the statements at issue concerned the manner in which more than three thousand 

homeowners would be governed).  

A high degree of closeness also exists between the challenged statements and the public 

interest at issue in Defendant’s statements.  Specifically, the statements opine that Mr. Goett basically 

benefited at the expense of the owners in Southern Highlands, by negotiating a self-serving deal with 

the Clark County Commission.  Said deal altered the Southern Highlands CC&Rs, causing the 

developer to maintain control (a majority of seats) on the SHCA board and the SCHA to take on 

maintenance obligations for public parks, which were originally planned as a future transfer to Clark 

County for maintenance obligations under the Southern Highland Development Agreement. 

Likewise, the focus of the communication at issue was the self-serving deal, which altered the 

CC&Rs, and to this day Clark County and Mr. Goett have left the Southern Highlands owners with 

the obligation to maintain public parks.  Nothing in the record would make this issue a private 

controversy.  And, there is also no question that the speech at issue was not otherwise private 

information that was turned public simply by communicating it to a large number of people.  Thus, 

the Defendant’s statements each fit squarely under each of the guiding principles for a matter of public 

interest adopted by the Nevada Supreme Court for purposes of invoking the protection of NRS 41.660.  

ii. The December 17, 2015 Christopher Communities Association 

(“CCA”) Board Meeting Was a Public Forum 

Open board meetings such as the meetings of SHCA sub-board, CCA, are public forums for 

purposes of Nevada’s anti-SLAPP statute.  See Chocolate Magic Las Vegas LLC v. Ford, No. 

217CV00690APGNJK, 2018 WL 475418, at *3 (D. Nev. Jan. 17, 2018) (citing to Damon v. Ocean 

Hills Journalism Club, 102 Cal. Rptr. 2d 205 (2000) (holding that televised and open board meetings 
JA 0302
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of a homeowner’s association constituted a public forum for purposes of California’s anti-SLAPP 

statute)); see also Lee v. Silveira, 211 Cal. Rptr. 3d 705, 715 (Ct. App. 2016) (explaining that 

homeowners elect a board and delegate it powers, creating “a quasi-government entity paralleling in 

almost every case the powers, duties, and responsibilities of municipal government.”).  Although 

California jurisprudence holds that a homeowner’s association meeting does not fit within the scope 

of “other official proceeding[s]” for purposes of Cal.C.C.P. 425.16(e)(1), see  Talega Maintenance 

Corp. v. Standard Pacific Corp., 170 Cal.Rptr.3d 453, 461 (2014), there is no Nevada or California 

case law indicating that open homeowner’s association board meetings are anything other than 

public forums consistent with the language of NRS 41.637(4).  Accordingly, the Defendant’s 

December 17, 2015 statements at the CCA board meeting are entitled to protection under NRS 

41.660.  

iii. The September 11, 2017 Social Medial Statement Concerned Issues 

of Public Interest. 

On September 11, 2017, Defendant posted to a social media site Nextdoor 

(https://nextdoor.com) a statement expressing frustration regarding the Southern Highlands 

obligation to maintain public parks in the community and the lack of accountability he personally 

sensed on this matter.  His statement specifically referred to a sports park that developer Olympia 

Companies had agreed with Clark County in January 2006 to build within two years—but was 

delayed for more than a decade, virtually without consequence, until Clark County altered the 

obligation in 2015.  See Michael Scott Davidson, “Clark County still waiting for sports park at 

Southern Highlands,” Las Vegas Review-Journal (Sept. 2, 2017), available at  

https://www.reviewjournal.com/news/politics-and-government/clark-county/clark-county-still-

waiting-for-sports-park-at-southern-highlands/ (describing impact of subject planned sports park on 

Clark County at large—but also specifically to the Southern Highlands homeowners, locals 

anticipating public access to the park, contractors whose dealings with Olympia Companies, LLC 

might be impacted if Clark County freezes permit issuances, etc.)  Defendant’s statement read in 

part, “to obtain a lucrative agreement with the County the Developer committed to constructing the 

above Sports Park using private money…[but] the County would in the fall of 2015 inexplicably 

JA 0303
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relieving [sic] the developer of its original commitment only to then approve spending $7M in 

public tax dollars for a similar complex in Mountain’s Edge.” 

As with the earlier statements, this statement was also more than a mere curiosity.  Instead of 

a mere curiosity, the statement is directed at an issue of significant concern involving the County, 

the developer and the Southern Highlands Community.  The statement is detailed in its content and 

the tone of the statement reflects the community’s frustration with the lack of accountability for and 

accessibility to the highly anticipated sports park, rather than a mere curiosity.  Indeed, the sports 

park was highly-anticipated and affected the community, not merely a handful of residents.  This 

was the focus of Defendant’s posting.   

During a multiplicity of town hall meetings conducted by Clark County Commissioner Susan 

Brager, the topic of the sports park was repeatedly raised.  See, e.g., Statement by Commissioner 

Sisolak opening public comment on Agenda Item #50 (periodic review of Southern Highlands sports 

park) on Feb. 8, 2017 (“I have got a bunch of cards, like I said comments will be limited to three 

minutes.”), at 1:59:00; see also Statements by Commissioner Brager (“We have had many 

conversations with the homeowners and we have had neighborhood meetings . . . and it has been a 

very big challenge . . . and I agree—we have looked at this before and had this up before . . . to 

determining if it is in compliance.”), at 2:14:07-dated Feb. 8, 2017 Agenda Item #50, at 2:14:18, 

3:34:34.   See excerpts attached as Exhibit A.  In fact, the sports park was of such interest that the 

Clark County Commission received recurring public progress updates.   

Indeed, local news coverage of the issue expressly referred to “Clark County” as “still 

waiting” for the aforementioned public sports park. See also Michael Scott Davidson, “Clark County 

still waiting for sports park at Southern Highlands,” Las Vegas Review-Journal (Sept. 2, 2017), 

available at  https://www.reviewjournal.com/news/politics-and-government/clark-county/clark-

county-still-waiting-for-sports-park-at-southern-highlands/.  Moreover, the multi-million dollar 

commitment(s) of Olympia Companies to Clark County (and the nearly 8,000 residents of Southern 

Highlands) by its very nature constituted a matter of public interest and concern to a substantial 

number of people.  

Again, the closeness between the Defendant’s statement and the asserted public interest is of 

a high degree, since Defendant Kosor offered the statement to draw attention to the public issue in 
JA 0304
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direct furtherance of the right to petition or the right to free speech on the matter.  Clearly, the 

communication at issue is not reflective of a private controversy—nor is it merely in furtherance of a 

private controversy.  Instead, the communication is reflective of an effort to marshal accountability of 

elected officials, specifically the Clark County Commission and the SHCA board, to their voters.  As 

such, the statement included the following invitation, “Then join us at Wednesday’s Clark County 

Commission meeting . . . If we do not stand up and demand accountability for what I believe are 

inexplicable actions, your County, the Commissions, and your HOA Board have made it clear that 

they will continue to ignore these questions while continuing to make [Southern Highlands] home 

owners bear more than their fair share.” See Nextdoor.com Statement, attached as Exhibit B.  

Accordingly, this was not some errant effort to flyer the town with information about a private dispute 

between two parties in an effort to qualify as a “public interest.”  Based on the foregoing, Defendant’s 

September 11, 2017 statement should be recognized for what it was, a statement made in direct relation 

to a public concern, sufficient to invoke NRS 41.660.   

iv. The September 11, 2017 Social Medial Statement was Made Via a 

Public Forum 

The allegedly offensive social media posting was a communication made in a place open to 

the public or a public forum.  Websites accessible to the public are public forums for purposes of 

SLAPP litigation.  See Kronemyer v. Internet Movie Data Base, Inc., 59 Cal. Rptr. 3d 48, 55 (2007) 

(recognizing that websites accessible to the public are “public forums” for the purposes of the 

California anti-SLAPP statute and finding that statements on a website “accessible to anyone who 

chooses to visit the site . . . ‘hardly could be more public.’”); see also Daniel v. Wayans, 213 

Cal.Rptr.3d 865, 882 (Ct. App. 2017) (citing Nygard, Inc. v. Usui-Kerttula, 72 Cal.Rptr.3d 210 (2008) 

and finding postings to social media site Twitter to be a public forum). 

Here, the social media site used by Defendant to post on September 11, 2017 is accessible to 

any Southern Highlands resident—except for any registered sex offenders and members of their 

households. See https://nextdoor.com/member_agreement/.  Nextdoor brands itself as a private 

social networking service because it requires users verify their address and use their real name; 

however, broad account eligibility guidelines render it highly accessible by the local public.  In fact,  

JA 0305
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the Nextdoor Member Agreement makes clear accessibility is intended, “we hope that neighbors 

everywhere will use the Nextdoor platform to build stronger and safer neighborhoods around the 

world.” Id. (underlining added).  Additionally, Nextdoor offers “personal accounts to individual 

residential members,” and “special, restricted-functionality accounts to government agencies . . . and 

to businesses, nonprofits, news media, and other organizations.”  Id.  Much like Twitter and other 

social media sites, the ability of the public to simply create an account and gain access to postings, 

renders Network a public forum precisely because it is so publically accessible.   

v. The November 16, 2017 Website Statements Concerned Issues of 

Public Interest. 

On November 16, 2017, Defendant launched a website (http://www.mikekosor.com) using the 

free website builder Wix (www.wix.com), as part of his campaign seeking election to the SHCA 

board.  The website outlined his platform, concerns and recommendations for improving the Southern 

Highlands community.  His website made a statement regarding “the community” and the manner in 

which SHCA board members were determined, which reads as follows: “I lived in foreign countries 

where citizens did not have this right [the right to vote] and saw firsthand [sic] the negative 

implications.  I do not like the idea the community I now look to spend my retirement [with] has 

denied me this central and important right.” See Campaign Website, p. 8, Exhibit C [underlining 

added].  The Defendant’s statement referred to the power retained by Plaintiff Olympia to unilaterally 

appoint a majority of the SHCA board seats (three out of the five), following the 2005 amendment to 

the Southern Highlands CC&Rs, and despite sufficient sales of units by 2014 to require a transfer of 

declarant control to the homeowners. 

Once again, this matter was not a mere curiosity, rather it involved the process for selecting 

the SHCA board, which governs the rights of nearly eight thousand homeowners in the Southern 

Highlands. Cf. Damon v. Ocean Hills Journalism Club, 102 Cal. Rptr. 2d 205 (2000) (affirming 

application of California’s anti-SLAPP statute where the statements concerned the manner in which 

more than three thousand homeowners would be governed).  Not only do the decisions of this board 

affect approximately eight thousand homeowners and their families, but they also affect users of public 

parks and forums, governed by or located within the Southern Highlands since the transfer of their 

titles, rights to control, and maintenance obligations.   
JA 0306

http://www.mikekosor.com/
http://www.wix.com/


 

14  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
 

B
A

R
R

O
N

 &
 P

R
U

IT
T

, L
L

P
 

A
TT

O
R

N
EY

S 
A

T 
LA

W
 

38
90

 W
ES

T 
A

N
N

 R
O

A
D

 
N

O
R

TH
 L

A
S 

V
EG

A
S,

 N
EV

A
D

A
 8

90
31

 
TE

LE
PH

O
N

E 
(7

02
) 8

70
-3

94
0 

FA
C

SI
M

IL
E 

(7
02

) 8
70

-3
95

0 
 

Defendant’s campaign website pointed to what he felt was “The SHCA Board’s recurring 

failure to engage on behalf of homeowners,” specifically stating:  
 
our SHCA Board has repeatedly failed to oppose and in many cases failed to 
even inform owners of damaging efforts by the County and State – for example: 
a massive sweetheart deal for our Developer that significantly changed and 
reduced our long overdue ‘Sports Park’[;] Cark County’s ‘cost shifting’ of park 
maintenance expenses to our HOA[; and] County and Developer coordinated 
[an] agreement that would permanently and wrongly obligate the HOA to 
maintain the ‘public parks’ in our community…If elected I will keep owners 
informed and insist our Association engages to advance and defend owner 
interests on both the County and State level. 

See Campaign Website, pp. 5-6, Exhibit C [underlining added].  Plaintiffs apparently allege 

defamation through Defendant’s use of the phrase “massive sweetheart deal” within the context of a 

campaign and pending election.  A closer reading of the statement reveals that the phrase was used in 

specifically criticizing three non-parties: “SHCA Board,” “County and State.”  Indeed, only one of 

Defendant’s statements indirectly criticizes developer Olympia Companies, LLC.  Defendant’s 

statement that “County and Developer coordinated [an] agreement that would permanently and 

wrongly obligate the HOA to maintain the ‘public parks’ in our community.”  Nothing in this 

statement specifically alleges that anyone violated law—only that the County and Developer “wrongly 

obligate[d] the HOA to maintain the ‘public parks.’”  

This statement concerned a matter beyond a mere curiosity—the shifting of the maintenance 

obligation to SHCA for “public parks” in the Southern Highlands community, in direct contrast to the 

original plans.  Instead of a mere curiosity, Defendant’s statement was made in furtherance of the right 

to petition and free speech on an issue directly affecting the SHCA assessments, budget, expenses, 

and quality of park maintenance. As such, the matter at issue directly affects nearly eight thousand 

homeowners in the Southern Highlands, as well as citizens of Clark County, anticipating use of the 

public parks and forums governed by or located within the Southern Highlands.  Again, the statement 

also concerns the highly anticipated sports park which was delayed by more than a decade, and the 

threat that “public” parks may eventually become private (due to the transfer of control).   

Once again, there exists a high degree of closeness between the challenged statements and the 

asserted public interest—Defendant was seeking to marshal voters and support to facilitate righting 

the shifted burden of the parks and the delay for the highly anticipated sports park.  Nothing about this 
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matter could be considered private—as it was raised in a public campaign to champion a public cause, 

affecting a large portion of the Clark County community.   

Defendant’s website further provides a series of frequently asked questions regarding the 

SHCA board election and relevant issues.  One of these questions states “What is this ‘Agreement for 

Public Access’ being discussed and what happened/did not happen to get us here?”  The answer given 

on the website explains that Olympia asked SHCA to provide a public easement access for all of its 

parks to satisfy a requirement under the Southern Highlands Developer Agreement and that the SHCA 

had previously rejected such a request one year prior.  Defendant’s statement then opines that:  
 

My objections to the Agreement are . . . 3. Our Board’s approval to execute this 
Agreement was done without satisfying necessary owner acceptance provision 
in the statutes.  A technical “loophole” allows it to do so. However, per NRS 
16.3112 par 4. “.. the contract is not enforceable against the association until 
approved pursuant to subsections 1, 2, and 3” (a majority vote of the owners). 

See Campaign Website, pp. 8-9, Exhibit C [underlining added].   

Defendant’s website further stated that Defendant Kosor “has spent the last three years 

impacting local issues such as developer control of HOAs, Clark County’s unfilled community park 

commitments, and the general failure of our Association Board to advance the interest of Southern 

Highland homeowners.”  See Campaign Website, pp. 4, Exhibit C.  Importantly, this passage never 

specified which specific “interest of Southern Highland homeowners” the SHCA board failed to 

advance, only that Defendant Kosor impacted that “local issue.”  Nevertheless, the context of the  

statement indicates that Defendant Kosor was communicating concern that the board was not in 

compliance statutory law requiring a majority vote by the SHCA members.  Certainly, it is of public 

concern whether the governance of a powerful homeowner’s board, with nearly eighth thousand 

members (and their families), is performed in compliance with applicable law.   

Defendant’s website also featured a letter addressed “Dear Southern Highland Neighbor,” 

which stated his objectives if elected and campaigned that “As your board representative, not beholden 

to the Developer, I will work to reverse [a list of campaign issues outlined in Defendant’s objections 

including]”: 
 

My objectives if elected are: First and foremost, I will work to end the 
Developer’s control of our HOA Board. Currently, three of our 5-person SHCA 
Board of Directors are appointed and employed by the Developer.  With 
Olympia Management owned by the Developer, the potential for our Board to 
experience conflicts of interest, loss of board autonomy, and failed fiduciary 

JA 0308
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oversight are clear.  As I note below, I believe this has cost our community 
millions of dollars.  
…. 
Fourth, our board has repeatedly failed to act in the best interests of 
homeowners with government agencies.  This must change. 

See Campaign Website, p. 10, Exhibit C [underlining added].  As the quote denotes, 

Defendant merely declared his (layman) opinion that potential exists for conflicts of interest, loss of 

board autonomy, and failed fiduciary oversight because the SHCA Board of Directors are appointed 

and employed by the Developer.  A careful read of the statement reveals that Defendant did not accuse 

Plaintiff Olympia of actually breaching its fiduciary duties, rather of the potential for a future breach 

existing—unless the board appointment process were to change.  Nevertheless, this statement 

concerned governance of a homeowner’s association with nearly eight thousand homeowner 

members—satisfying the second and third public interest guidelines.  Moreover, it was based, in part, 

on concern that the 2005 amendment to the Southern Highlands CC&Rs was invalid and that the 

Developer had failed to timely transfer control to the homeowners.  Defendant’s statement also argues 

that the Developer has cost the community millions of dollars—because it transferred ownership of 

“public parks” along with a costly annual obligation to maintain said parks, without the SHCA first 

obtaining the majority consent of the SHCA homeowners. 

Since Defendant’s statements overtime have repeatedly focused on three matters concerning 

the Southern Highlands, these statements, in context, fit well within those public concerns.  Nothing 

about these statements indicate that they were made simply to gather ammunition for another round 

of private controversy.  In fact, the Defendant’s statements were offered specifically as part of an 

election campaign focused on these same three concerns.  Defendant was not merely turning 

something from private to public by communicating it to a large number of people—it was of public 

concern because it dealt with the governance of a homeowner’s association.  

vi. Defendant Kosor’s Campaign Website Was a Public Forum 

The allegedly offensive website posting was a communication made in a place open to the 

public or a public forum.  Websites accessible to the public are public forums for purposes of SLAPP 

litigation.  See Kronemyer v. Internet Movie Data Base, Inc., 59 Cal. Rptr. 3d 48, 55 (2007) 

(recognizing that websites accessible to the public are “public forums” for the purposes of the 

California anti-SLAPP statute and finding that statements on a website “accessible to anyone who 
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chooses to visit the site . . . ‘hardly could be more public.’”); see also Daniel v. Wayans, 213 

Cal.Rptr.3d 865, 882 (Ct. App. 2017) (citing Nygard, Inc. v. Usui-Kerttula, 72 Cal.Rptr.3d 210 (2008) 

and finding postings to social media site Twitter to be a public forum).  Accordingly, Defendant’s 

statements should be protected under NRS 41.660. 

vii. November 17, 2017 Written Pamphlet Statements Were Protected 

Speech 

On November 17, 2017, Defendant promulgated a campaign pamphlet, one side of which 

contained a slightly edited copy of his website letter addressed “Dear Southern Highland Neighbor.”  

Using nearly identical language to the website letter, the campaign pamphlet letter reads: 
 

First and foremost, I will work to end the Developer’s control of our HOA 
Board. Currently, three of our 5-person SHCA Board of Directors are appointed 
and employed by the Developer.  With Olympia Management owned by the 
Developer, the potential for conflicts of interest, loss of board autonomy, and 
failed fiduciary oversight are clear.  As I note below, I believe this has cost our 
community millions of dollars. 
…. 
Fourth, our Board has repeatedly failed to act in the best interest of homeowners 
with government agencies, defaulting to the interest of the Developer. 
 
 See Campaign Pamphlet, Exhibit D [underlining added].   

 Again, the concern at issue was virtually identical to that on the campaign website.  And, for 

the same reasons as stated above that the passage from the “Dear Southern Highland Neighbor” 

correspondence on the campaign website, Defendant’s statement on his written pamphlet concerns a 

public interest and is entitled to protection under NRS 41.660.  This statement, like the 

correspondence statement, outlines the Defendant’s campaign goals as a candidate and points to “the 

potential” (not the certainty) for conflicts of interest, loss of board autonomy, and failed fiduciary 

oversight.  Importantly, these opinion statements were made not only in furtherance of a public 

concern, but with belief that the board was already not complying with the  law by acquiring a 

performance obligation (for public parks), which relieved the Developer and Clark County of such 

obligation, without first obtaining the consent of the majority of the homeowners. 

viii. The November 17, 2017 Written Pamphlet Was a Public Forum 

Communication or “[s]peech by mail, i.e., the mailing of a campaign flyer, is a recognized 

public forum under California’s SLAPP statute.”  Macias v. Hartwell, 64 Cal. Rptr. 2d 222, 225 (1997) 

(holding campaign flyer mailed to union members in connection with an election for the office of 
JA 0310
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union president to be a public forum for purposes of SLAPP litigation); cf. Damon v. Ocean Hills 

Journalism Club, 102 Cal. Rptr. 2d 205, 210-12 (2000) (holding that a newsletter intended to 

“communicate information of interest and/or concern to the residents” of a homeowners association 

was a public forum for purposes of California’s anti-SLAPP statute over argument that “it was 

essentially a mouthpiece for a small group of homeowners.”)  The Nevada Supreme Court has affirmed 

that Nevada and California anti-SLAPP statutes are similar in purpose and language.  Shapiro v. Welt, 

133 Nev. Adv. Op. 6, 389 P.3d 262, 268 (2017).  Accordingly, there is no reason for Nevada courts 

to depart from California jurisprudence, which recognizes a campaign flyer as a public forum for 

purposes of anti-SLAPP litigation.   

Therefore, the November 17, 2017 campaign pamphlet at issue should qualify as a public 

forum.  Said pamphlet contained statements sent to Southern Highlands homeowners in connection 

with an upcoming election for the SHCA board.  The campaign flyer expressly read, in part, in large 

bold text: “Vote Mike Kosor,” “Southern Highlands HOA,” “The Homeowner’s Candidate,” and 

pointed to “www.mikekosor.com.”       

b. Defendant Kosor’s Communications Were Aimed at Procuring an Electoral 

Action, Result, or Outcome. 

“Good faith communication in furtherance of the right to petition or the right to free speech 

in direct connection with an issue of public concern” also expressly includes “[c]ommunication that 

is aimed at procuring any . . . electoral action, result or outcome[.]”  NRS 41.637(1). 

The Nevada Supreme Court has repeatedly acknowledged that application of Nevada’s anti-

SLAPP statute is not limited to communication addressed to a government agency, but includes speech 

‘aimed at procuring any governmental or election action.’”  See Adelson v. Harris, 133 Nev. Adv. Op. 

67, 402 P.3d 665, 666, 670 (Nev. 2017) (citing Delucchi v. Songer, 133 Nev.----, 396 P.3d 826, 830 

(2017).  It is well established that communication aimed at procuring non-governmental election 

results or outcomes, such as those for union leadership qualify for protection under NRS 41.660. Cf. 

Macias v. Hartwell, 64 Cal. Rptr. 2d 222, 224 (1997) (holding that California’s anti-SLAPP statutes 

“applies to suits involving statements made during a political campaign” and specifically finding that 

“campaign statements made in a union election” fit within the California anti-SLAPP statute and fell 

squarely within constitutional protections of the right of free speech).   
JA 0311
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There can be no dispute that Defendant’s November 16 and November 17 statements via 

campaign websites and campaign pamphlets were communications aimed at procuring an “electoral 

action, result or outcome.”  Defendant sought a seat on the SHCA board in furtherance of his aim to 

correct multiple matters of public concern.  Accordingly, such communications are protected under 

the statute, and Defendant Kosor is entitled to dismissal of the claims based upon such statements. 

2. Even if His Statements Were Not Truthful (which they were), Defendant Kosor 

Made Such Statements in Good Faith with No Actual Knowledge of Any Falsity.  

Accordingly, Defendant Is Entitled to Protection under NRS 41.660. 

Nevada anti-SLAPP law protects good faith communications that are truthful or made without 

knowledge of their falsehood. NRS 41.637. Here, Defendant’s communications were layman’s 

opinion and were believed to have been truthful.  Nevertheless, to the extent any such statements were 

false, they were made without knowledge of their falsity.   

Not until January 8, 2018, months after the Plaintiffs filed their Complaint, did Defendant 

received correspondence from the Nevada Department of Business and Industry Real Estate Division 

Common-Interest Communities and Condominium Hotels Program and an accompanying 

memorandum from the Office of the Attorney General, explaining the existence of a statute of 

limitations and its potential effect on the validity of the 2005 amendment to the CC&Rs for Southern 

Highlands.  Said correspondence explained that a statute of limitations had lapsed, making the 2005 

amendment “legally sufficient and binding.”  Moreover, said correspondence was made in regards to 

a complaint filed earlier by Defendant Kosor, under the belief that the 2005 amendment (to increase 

the number of units in the planned community beyond the number stated in the original declaration) 

was invalid as a matter of law pursuant to NRS 116.2122.    

The significance of this confusing issue in relation to the Defendant’s statements is that, if the 

2005 amendment to the Southern Highlands CC&Rs was invalid (as Defendant Kosor reasonably 

believed), then in October 2014, under the CC&Rs, Plaintiff Olympia was obligated to transfer its 

remaining control of the SHCA to the homeowners.  Virtually every single one of Defendant’s 

statements focused on this issue. 

Defendant correctly asserted that the homeowners of Southern Highlands were not given the 

opportunity to vote on whether the SCHA should acquire any title and accompanying maintenance 
JA 0312
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obligation in any of the “public parks” located within Southern Highlands.  To date, Defendant Kosor, 

a layman, does not possess actual knowledge as to whether the SCHA Board’s acquisition of such 

titles and maintenance obligations were lawfully accomplished.  Rather, he has relied upon his 

understanding of certain statutes (e.g., NRS 116.087 and NRS 116.3112), which indicated to him that 

the transfer is not enforceable and void.  This perspective is plainly evident to a preponderance of the 

evidence.  Specifically, Defendant Kosor sent a 5-page letter to the SHCA Board of Directors on 

September 18, 2017 detailing his beliefs and encouraging them to take specific actions.  After the 

Board did not undertake these actions, Defendant Kosor ran for election to the Board, in an effort to 

correct the perceived errors.     

Finally, Defendant’s statements regarding the decade delayed sports park are accurate, as 

evidenced by the investigative journalism of the Review Journal.  See also Michael Scott Davidson, 

“Clark County still waiting for sports park at Southern Highlands,” Las Vegas Review-Journal 

(Sept. 2, 2017), available at  https://www.reviewjournal.com/news/politics-and-government/clark-

county/clark-county-still-waiting-for-sports-park-at-southern-highlands/. 

 Furthermore, Plaintiffs cannot demonstrate by clear and convincing evidence that Defendant’s 

communications were made with knowledge of their falsehood.  Nor can Plaintiff’s demonstrate that 

such statements were, in fact, false.   Accordingly, Defendant Kosor is entitled to relief, whether in 

whole or in part, under NRS 41.660. 
Based on the foregoing facts, arguments and authorities, it is apparent that denial of 

Defendant’s Special Motion was manifestly unjust.  If the denial were upheld, it would allow a large 

corporation to use the judicial process to punish, intimidate, and stop Defendant Kosor (and others 

supportive of the same public causes) from offering opinions against self-serving deals that are 

potentially harmful to the community.  Thus, the instant Motion for Reconsideration is appropriate 

and warranted.  Because manifest injustice will result if the prior decision of the Court is not vacated 

or otherwise amended, the Defendant’s Motion for Reconsideration should be granted.  

/// 

/// 

///  
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III. CONCLUSION 

Based on the foregoing arguments, evidence and authorities, Defendant Kosor respectfully 

requests the Court grant his Motion for Reconsideration and vacate its Order denying his Motion to 

Dismiss Pursuant to NRS 41.660.   

      BARRON & PRUITT, LLP 
 
    /s/ William H. Pruitt 
 

       
      WILLIAM H. PRUITT, ESQ.  
              Nevada Bar No. 6783 
                                                                        JOSEPH R. MESERVY, ESQ. 
                                                                        Nevada Bar No. 14088 
      3890 West Ann Road 

    North Las Vegas, NV 89031 
Attorneys for Defendant  
Michael Kosor, Jr. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 23rd day of April, 2018, I served the foregoing                            

DEFENDANT’S MOTION FOR RECONSIDERATION OF COURT’S MARCH 20, 2018 

ORDER as follows:  

 US MAIL:  by placing the document(s) listed above in a sealed envelope, postage 

prepaid, in the United States Mail at Las Vegas, Nevada, addressed to the following:  

 BY FAX:  by transmitting the document(s) listed above via facsimile transmission to the 

fax number(s) set forth below.   

 BY HAND-DELIVERY:  by hand-delivering the document(s) listed above to the 

address(es) set forth below. 

 BY EMAIL:  by emailing the document(s) listed above to the email address(es) set forth 

below.   

 BY ELECTRONIC SERVICE: by electronically serving the document(s) listed above 

with the Eighth Judicial District Court’s WizNet system upon the following: 
 
 J. Randall Jones, Esq. 
 KEMP, JONES & COULTHARD, LLP 
 3800 Howard Hughes Parkway, 17th Floor 
 Las Vegas, Nevada 89169 

Attorney for Plaintiffs 
/s/ MaryAnn Dillard   
An Employee of BARRON & PRUITT, LLP 
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I HEREBY CERTIFY that on the 25th day of April, 2018, I served the foregoing                            
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 US MAIL:  by placing the document(s) listed above in a sealed envelope, postage 

prepaid, in the United States Mail at Las Vegas, Nevada, addressed to the following:  

 BY FAX:  by transmitting the document(s) listed above via facsimile transmission to the 

fax number(s) set forth below.   

 BY HAND-DELIVERY:  by hand-delivering the document(s) listed above to the 

address(es) set forth below. 

 BY EMAIL:  by emailing the document(s) listed above to the email address(es) set forth 

below.   

 BY ELECTRONIC SERVICE: by electronically serving the document(s) listed above 

with the Eighth Judicial District Court’s WizNet system upon the following: 
 
 J. Randall Jones, Esq. 
 KEMP, JONES & COULTHARD, LLP 
 3800 Howard Hughes Parkway, 17th Floor 
 Las Vegas, Nevada 89169 

Attorney for Plaintiffs 
/s/ MaryAnn Dillard   
An Employee of BARRON & PRUITT, LLP 
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Cara D. Brumfield, Esq. (#14175) 
c.brumfield@kempjones.com 
KEMP, JONES & COULTHARD, LLP 
3800 Howard Hughes Parkway, 17th Floor 
Las Vegas, NV 89169  
Telephone: (702) 385-6000 
Attorneys for Plaintiffs 
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a Nevada resident 
 
   Plaintiff, 
 
vs. 
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Case No.:   A-17-765257-C  
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PLAINTIFFS’ OPPOSITION TO 
DEFENDANT’S MOTION FOR 
RECONSIDERATION OF COURT’S 
MARCH 20, 2018 ORDER 

 

Plaintiffs, by and through their attorneys of record, hereby submit their Opposition to 

Defendant’s Motion for Reconsideration of Court’s March 20, 2018 Order.  

This Opposition is made and based upon the following Points and Authorities, any exhibits 

attached hereto, the pleadings and papers on file herein, the oral argument of counsel, and such other 
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/ / / 
 
/ / /  
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or further information as this Honorable Court may request.  

Dated this 10th day of May 2018. 

 KEMP, JONES & COULTHARD, LLP 
 
             /s/ Nathanael Rulis    
J. RANDALL JONES, ESQ. (#1927) 
NATHANAEL R. RULIS, ESQ. (#11259) 
CARA D. BRUMFIELD, ESQ. (#14175) 
3800 Howard Hughes Parkway, 17th Floor 
Las Vegas, Nevada 89169 
Attorneys for Plaintiff 
 

 
MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

Introduction 

In what has become a theme, Mr. Kosor failed to obtain a desired result, so he tenaciously 

pursues the same objective time and time again, pointing fingers at everyone but himself for his 

shortcomings. After extensive briefing and a lengthy hearing on the subject, this Court denied Mr. 

Kosor’s Motion to Dismiss Pursuant to NRS 41.660, specifically finding that he had failed to meet his 

burden to invoke the protections of Nevada’s anti-SLAPP statute. Kosor thereafter retained new 

counsel and timely filed an appeal of this Court’s Order with the Nevada Supreme Court, divesting 

this Court of jurisdiction over the case. The Nevada Supreme Court has already referred the matter to 

its settlement program, yet Kosor simultaneously petitions this Court for yet another opportunity to air 

his grievances against Plaintiffs. 

Kosor’s Motion for Reconsideration accuses Plaintiffs and even this Court of committing 

errors which caused a “manifestly unjust” result to Kosor, again attempting to paint himself as a 

victim when it is Mr. Kosor’s words and conduct which have harmed Plaintiffs. Kosor’s Motion for 

Reconsideration adds nothing new to his prior argument, nor does he provide a sufficient basis for this 

Court to grant his motion and reverse its prior ruling. This Court previously considered and rejected 

each of Kosor’s arguments and should again exercise its discretion to deny Kosor’s Motion for 

Reconsideration so that the matter may proceed before the Nevada Supreme Court. 
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II. 

Statement of Relevant Facts and Procedural History 

 After enduring several years of Mr. Kosor’s criticisms, Plaintiffs filed a Complaint for 

defamation and defamation per se against Kosor on November 29, 2017. See Complaint, filed on 

November 29, 2017. Plaintiffs’ Complaint outlined several of Mr. Kosor’s critical statements 

regarding either Plaintiff Olympia Companies, LLC (“Olympia”), Plaintiff Garry V. Goett (“Goett”), 

or both, which Plaintiffs contend constitute defamation or defamation per se. Specifically, Plaintiffs 

complained of the following statements:  

• At the December 17, 2015, Christopher Communities Association (“CCA”) board meeting, 

Kosor “made comments that Olympia and Mr. Goett spoke with Clark County 

Commissioners in a “dark room” and coerced them to act or vote in a certain manner.” 

Compl. at ¶ 6.   

• At the December 17, 2015, Christopher Communities Association (“CCA”) board meeting, 

Kosor “made comments that . . . Olympia is “lining its pockets” to the detriment of the 

Southern Highlands homeowners.” Id.  

• “On or about September 11, 2017, Mr. Kosor posted a statement on the Nextdoor.com 

website accusing Olympia of obtaining a “lucrative agreement” with Clark County by cost-

shifting expenses for the maintenance of public parks to the Southern Highlands owners.” 

Id. at ¶ 9. 

• “On or about November 16, 2017, Mr. Kosor launched a website under his own name, 

accusing Olympia and its employees of, among other things, acting like a foreign 

government that deprives people of essential rights.” Id. at ¶ 10. 

• In other parts of his website, Mr. Kosor continues to reference “massive sweetheart deals”, 

statutory violations, breaches of fiduciary duties, and improper cost shifting of “millions of 

dollars”. Id..  

• “On or about November 17, 2017, homeowners throughout the Southern Highlands 

community received a written pamphlet from Kosor” which included a “statement that 

Olympia/Developer breached its fiduciary duties to the Southern Highlands community.” 

Id. at ¶ 11. 

• Mr. Kosor’s pamphlet also claims that the “Developer’s actions have “already cost the 

homeowners millions.” Id.  
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• Both Mr. Kosor’s pamphlet and his website “grossly overstate[] the Southern Highlands 

Community Association’s 2016 legal expenses.” Id.  

On January 29, 2018, Kosor filed a special motion to dismiss, seeking to dismiss Plaintiffs’ 

Complaint pursuant to Nevada’s anti-SLAPP statute. See Defendant Michael Kosor’s Motion to Dismiss 

Pursuant to NRS 41.660, filed on January 29, 2018 (“Motion to Dismiss”). Plaintiffs filed their 

opposition on February 16, 2018, see Plaintiffs’ Opposition to Defendant Michael Kosor’s Motion to 

Dismiss Pursuant to NRS 41.660 filed on February 16, 2018 (“Opposition”), and Kosor filed his reply 

on February 26, 2018. See Defendant’s Reply to Plaintiff’s Opposition to Defendant’s Motion to 

Dismiss Pursuant to NRS 41.600 field on February 26, 2018 (“Reply”). After a hearing on Kosor’s 

Motion to Dismiss on March 5, 2018, this Court entered an order denying Kosor’s Motion to Dismiss, 

finding that “Defendant has failed to meet its burden to invoke NRS 41.660.” See Notice of Entry of 

Order Denying Kosor’s Motion to Dismiss Pursuant to NRS 41.660 filed on March 21, 2018 (“Order”). 

Importantly, at the hearing on Kosor’s Motion to Dismiss, this Court questioned whether Mr. Kosor 

could turn his concerns into issues of public interest by merely taking those issues in front of the Real 

Estate Board. See Hearing Transcript, attached hereto as Exhibit 1, at 42:10–12.  

Thereafter, Kosor retained new counsel and, on April 6, 2018, Kosor filed a Substitution of 

Attorneys. See Substitution of Attorneys filed on April 6, 2018. As a courtesy to new counsel, counsel 

for Plaintiffs signed a Stipulation permitting an extension of time to seek reconsideration of this Court’s 

prior ruling. See Stipulation and Order to Enlarge the Time for Defendant Michael Kosor to Seek 

Reconsideration of His Motion to Dismiss Pursuant to NRS 41.660 filed on April 20, 2018. 

On April 19, 2018, Kosor, through his new counsel of record, timely filed a Notice of Appeal, 

appealing this Court’s Order to the Nevada Supreme Court1, and divesting this Court of jurisdiction over 

the case. See Notice of Appeal filed on April 19, 2018. Finally, on April 23, 2018, Kosor filed a motion 

before this Court, seeking reconsideration of its Order. See Defendant’s Motion for Reconsideration of 

Court’s March 20, 2018 Order filed on April 23, 2018 (“Motion for Reconsideration”). Kosor 

subsequently filed an Errata correcting several of the statements within his Motion for Reconsideration. 

See Errata to Defendant’s Motion for Reconsideration of Court’s March 20, 2018 Order, filed on April 

25, 2018 (“Kosor’s Errata”). 

/ / / 
 

                                                                 
1 Per NRAP 4(a)(1), Kosor had thirty (30) days from the date of entry of the Court’s Order to file an 
appeal with the Nevada Supreme Court, or until April 20, 2018. 
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III. 

Legal Argument 

A. This Court Lacks Jurisdiction to Grant Kosor’s Motion for Reconsideration Because 
Kosor Has Already Filed an Appeal of This Court’s Order with the Nevada Supreme 
Court.  

The Nevada Supreme Court “has repeatedly held that the timely filing of a notice of appeal 

‘divests the district court of jurisdiction to act’. Foster v. Dingwall, 126 Nev. Adv. Op. 5, 228 P.3d 

453, 454–55 (2010) (quoting Mack-Manley v. Manley, 122 Nev. 849, 855, 138 P.3d 525, 529 (2006)). 

Kosor acknowledges that he timely filed an appeal of this Court’s Order which explicitly stated that 

Kosor had failed to meet his burden to invoke the protections of NRS 41.660, yet he neglects to 

explain why this Court should grant such extraordinary relief when he has already properly exercised 

his right to appeal.2 Instead, Kosor boldly asks this Court to “certify its inclination to grant [his] 

Motion for Reconsideration” with only a cursory citation to the procedure set forth in Huneycutt v. 

Huneycutt, 94 Nev 79, 575 P.2d 585 (1978). 

Foster explains that the district court may retain limited jurisdiction to direct briefing and hold 

a hearing on a motion for relief from an appealed order. 228 P.3d at 455. While the district court may 

not grant the requested motion for relief without the moving party obtaining the Nevada Supreme 

Court’s permission, the district court may enter an order denying the requested motion for relief. Id. at 

455–56. Therefore, while this Court lacks jurisdiction to grant Kosor’s Motion as requested, this Court 

does have limited jurisdiction to deny Kosor’s request, and, as set forth below, should do so in its 

entirety.  

 
B. This Court Should Deny Kosor’s Motion for Reconsideration Because Kosor Has Failed 

to Point to Any New Facts or Law, Nor Has Kosor Demonstrated That This Court’s 
Order Was Erroneous in Any Way.  

Under Nevada law, “[o]nly in very rare instances in which new issues of fact or law are raised 

supporting a ruling contrary to the ruling already reached should a motion for rehearing be granted.”  

                                                                 
2 A denial of a special motion to dismiss pursuant to NRS 41.660 is immediately appealable. See NRS 
41.670(4). 
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Moore v. City of Las Vegas, 551 P.2d 244, 246 (Nev. 1976) (holding that the district court abused its 

discretion in entertaining a motion for reconsideration that “raised no new issues of law and made 

reference to no new or additional facts.”).  New issues of fact only arise when “substantially different 

evidence is subsequently introduced….”  Masonry and Tile Contractors Ass’n of S. Nev. v. Jolley, Urga 

& Wirth, Ltd., 941 P.2d 486, 489 (Nev. 1997).   

 Dissatisfaction with a prior ruling does not provide a basis for reconsideration, necessitating 

more attorney’s fees and public resources simply because an unhappy litigant wanted a different 

outcome.  See Achrem v. Expressway Plaza Ltd. P’ship, 917 P.2d 447, 450 (Nev. 1996) (holding that 

the district court properly refused to consider points, authorities, and evidence that could have been 

raised during the previous hearing but were not). A party cannot obtain reconsideration by simply 

rearguing matters previously considered and rejected by the Court. In re Ross, 668 P.2d 1089, 1091 

(Nev. 1983) (holding that a motion for reconsideration is not intended to be “utilized as a vehicle to 

reargue matters considered and decided in the court’s initial opinion.”). Yet, in this case, that is all Kosor 

does. 

 In his Motion for Reconsideration, Kosor cries that Plaintiffs “failed to cite to highly relevant 

case authorities”, that this Court’s Order “failed to explain whether at least some of Defendant’s 

statements met their burden under NRS 41.660, questioning whether the Court had analyzed the 

statements under the public interest guiding factors expressly adopted by the Nevada Supreme Court”, 

and urges this Court to vacate its prior order “in the interest of avoiding manifest injustice.” See Motion 

for Reconsideration at 4:9–13, 26–27.  Rather than point to any such “highly relevant case authorities,” 

Kosor reargues his prior position, parroting the same factual and legal assertions as before. There has 

been no intervening change in the law or newly-discovered evidence presented. Kosor is simply 

dissatisfied with this Court’s Order and is seeking a proverbial “second bite at the apple” now that he 

has new counsel. Just because Kosor did not get his way does not make this Court’s Order “manifestly 

unjust.” The Court made it very clear that Kosor failed to meet his burden to invoke NRS 41.660 and 

allowed this case to proceed. As the Nevada Supreme Court has repeatedly held, Mr. Kosor’s desire for 

a different outcome is not a valid basis for reconsideration. 
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C. Mr. Kosor Failed to Meet His Burden to Invoke the Protections of NRS 41.660 Because 
He Failed to Establish That the Complained-of Statements were Good-Faith 
Communications in Direct Connection with Issues of Public Concern.  

Nevada’s anti-Strategic Lawsuits Against Public Participation (“anti-SLAPP”) statute, NRS 

41.660, protects a person from civil liability for privileged good faith communications. See John v. 

Douglas County School District, 125 Nev. 746, 749, 219 P.3d 1276, 1279 (2009). Nevada’s anti-

SLAPP statute permits a defendant to file a special motion to dismiss when a case is filed against him 

in order to “chill [his] exercise of his . . . First Amendment free speech rights.” Stubbs v. Strickland, 

129 Nev. Adv. Op. 15, 297 P.3d 326, 329 (2013) (citing to John v. Douglas County School District); 

see also NRS 41.660(a)(1). 

Once a special motion to dismiss pursuant to NRS 41.660(a)(1) is filed, the court must first 

determine whether the moving party has established, by a preponderance of the evidence, that the 

subject communications fall within the anti-SLAPP statute’s protections, i.e., “that the claim is based 

upon a good faith communication in furtherance of the right to petition or the right to free speech in 

direct connection with an issue of public concern.” NRS 41.660(3)(a). If the court determines that the 

communications are protected by the anti-SLAPP statute, the burden shifts to the plaintiff to 

demonstrate that he has a “probability of prevailing on the claim.” NRS 41.660(3)(c).3 

1. This Court Did Not Err in Its Order Because Kosor’s Issues Are Not Issues of Public 
Concern. 

NRS 41.637 defines “good faith communications” as those made “in furtherance of the right to 

petition or the right to free speech in direct connection with an issue of public concern.” Id. 

(emphasis added). Nevada’s anti-SLAPP statute provides protection for four categories of “good faith 

communications.” The first category involves communications aimed at procuring governmental or 

electoral action. NRS 41.637(1). The second and third categories concern communications directed to 

government representatives regarding matters of public concern. NRS 41.637(2)–(3). Finally, the 

                                                                 
3 Kosor’s Motion for Reconsideration cites to the prior version of NRS 41.660 which required the 
plaintiff to demonstrate a probability of prevailing by clear and convincing evidence. The current 
version of NRS 41.660, which has been in effect since 2015, only requires a showing of prima facie 
evidence. Kosor’s counsel even commented on the change in this standard at the hearing on Kosor’s 
Motion to Dismiss. See Hearing Transcript, attached hereto as Exhibit 1, at 44:5–13.  
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fourth category applies to statements made in a public forum “in direct connection with an issue of 

public interest.” NRS 41.637(4). Even if the statements fit within these narrow categories, the 

statements are only protected if they are “truthful or . . . made without knowledge of . . . falsehood.” 

NRS 41.637. 

 All of Mr. Kosor’s statements at issue here were made regarding three primary issues: 1) the 

governance of the Southern Highlands Community Association (“SHCA”); 2) the maintenance costs 

of Southern Highlands parks; and 3) the Southern Highlands Sports Park. Each of these three issues 

are “of interest to only a limited but definable portion of the public”: Southern Highlands 

homeowners. Hailstone v. Martinez, 169 Cal.App.4th 728, 737, 87 Cal.Rptr.3d 347, 353 (2008).  

 Indeed, Kosor has failed to establish any of the Piping Rock “guiding principles” to determine 

a public interest. See Shapiro v. Welt, 133 Nev. Adv. Op. 6, 389 P.3d 262, 268 (2017) (adopting the 

principles set forth in Piping Rock Partners, Inv. v. David Lerner Assocs., Inc., 946 F.Supp.2d 957, 

968 (N.D. Cal. 2013)): 

 
(1) “public interest” does not equate with mere curiosity; 

 
(2) a matter of public interest should be something of concern to a 

substantial number of people; a matter of concern to a speaker 
and a relatively small specific audience is not a matter of public 
interest; 

 
(3) there should be some degree of closeness between the 

challenged statements and the asserted public interest—the 
assertion of a broad and amorphous public interest is not 
sufficient; 

 
(4) the focus of the speaker's conduct should be the public interest 

rather than a mere effort to gather ammunition for another round 
of private controversy; and 
 

(5) a person cannot turn otherwise private information into a matter 
of public interest simply by communicating it to a large number of 
people. 
 
Shapiro, 389 P.3d at 268.  

While Mr. Kosor’s issues may have the potential to concern a substantial number of people, 

they appear only to be of concern to Mr. Kosor and a relatively small specific audience. As this Court 
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observed, “even if all the homeowners think this issue is important,” Mr. Kosor’s issues “appear to be 

. . . specific to this homeowner.” See Hearing Transcript, attached hereto as Exhibit 1, at 40:6–8. It is 

well-settled that “a person cannot turn otherwise private information into a matter of public interest 

simply by communicating it to a large number of people.” Shapiro, 389 P.3d at 268. Mr. Kosor has 

done just that: attempted to create a matter of public interest by communicating it to a large number of 

people. This Court even questioned whether Mr. Kosor could turn his concerns into issues of public 

interest by merely taking those issues in front of the Real Estate Board. See Hearing Transcript, attached 

hereto as Exhibit 1, at 42:10–12. Simply put, Mr. Kosor has attempted to create matters of public 

concern by publishing his defamatory statements about Plaintiffs to a large number of people but has 

failed to show that a substantial number of other people are more than merely curious about these issues.  

Mr. Kosor has not presented any new evidence or law on this issue and simply disagrees with the 

Court’s ruling, but that’s not an actual basis for reconsideration.  This Court did not err in its previous 

finding that Mr. Kosor’s issues are not issues of public concern and has not been presented with any 

newly discovered-evidence or changes in the law that warrant this Court reconsidering its previous 

ruling.  

i. The governance of the SHCA is not an issue of public concern. 

Kosor’s own words concede that the issue of the governance of the SHCA is only of issue to 

Southern Highlands homeowners, though he urges that the number of homeowners within Southern 

Highlands makes this “public.” See Motion to Dismiss at 21:20–23; 24:5–6; 25:4–11 (“[a]ll of the 

issues raised in the pamphlet are of concern to the homeowners in the Southern Highlands, as they 

related to the use of funds raised through homeowner assessments.”). Kosor even claimed that this is 

an issue to “the estimate [sic] 40% of [Clark County] citizens that reside in homeowner associations.” 

Id. at 13:24–26. 

Kosor’s Motion for Reconsideration goes further, urging that the issue “could potentially impact 

all existing Nevada HOA homeowners that have yet to achieve declarant control change and every future 

Nevada HOA homeowner.” Motion for Reconsideration at 13:25–28 (as amended by Kosor’s Errata) 

(emphasis added). Despite this bold proclamation, Mr. Kosor fails to produce any newly-discovered 

evidence demonstrating that there is a public interest in this issue, or even a widespread interest within 
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the relatively small community of Southern Highlands homeowners. Kosor claims that the issue is “not 

a mere curiosity” but admits that it is only potentially of interest to the general public.  

Kosor’s statement comparing Plaintiffs to a foreign government which deprives its citizens of 

the right to vote goes beyond “seeking to marshal voters and support.” See Motion for Reconsideration 

at 14:26. In many ways, Kosor has appropriately exercised his right to attempt to influence board 

decisions, by being an involved homeowner who actively participates at board meetings, and by running 

for a position on the board on multiple occasions. However, Kosor’s behavior has, on many occasions, 

caused other community residents to become wary of him. While Kosor admittedly has demonstrated 

that he has some followers, his repeated failed attempts to secure a spot on the HOA board demonstrates 

that his causes are not as widely-supported as he would like. 

Kosor’s statement accuses Plaintiffs of being dictators and “excite[s] derogatory opinions about” 

Plaintiffs. K-Mart Corp. v. Washington, 109 Nev. 1180, 1191, 866 P.2d 274, 281 (1993). When viewing 

the whole of Kosor’s statements, they appear to be nothing more than “a mere effort to gather 

ammunition for another round of private controversy” against Plaintiffs due to his personal disagreement 

with Plaintiffs’ decisions and his inability to secure a SHCA board member position. As this Court has 

no newly-discovered evidence of an actual public concern with the manner in which SHCA board 

members are elected, there is no proper basis for this Court to reconsider its previous finding that this is 

not an issue of public concern. 

 
ii. The maintenance costs of Southern Highlands parks is not an issue of public 

concern.  

Kosor’s Motion to Dismiss urged that his statements regarding the Southern Highlands park 

maintenance costs were regarding a public concern because the issue “concerned the nearly eight 

thousand homeowners in Southern Highlands, all of Clark County, and the estimate [sic] 40% of 

citizens that reside in homeowner associations. . ..” See Motion to Dismiss at 13:23–14:1. Kosor’s own 

words emphasized that the issue was limited to only Southern Highlands homeowners, as his argument 

focused on the use of Southern Highlands homeowner funds to pay for “public parks.” See id. at 14:1–

2, 19–26; 17:23–18:6; 21:20–23; 25:2–4 (“the issue of the SHCA and its homeowners paying for the 

maintenance of the public parks”).  
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Although Kosor is required to demonstrate “some degree of closeness between [his] challenged 

statements and the asserted public interest,” he instead only has asserted “a broad and amorphous 

public interest” by claiming that his issues concern all citizens in Clark County. For example, Kosor 

claims that the “public park funding” issue is of concern to “all of the Clark County citizens entitled to 

use or benefit from access to ‘public parks’ located within Southern Highlands” yet focused only on 

the financial burden of Southern Highlands homeowners for the maintenance of these parks which 

may become open to the public in the future. See Motion for Reconsideration at 8:21–24.  

Kosor’s attempt to re-characterize his statements as only directly criticizing non-parties is 

similarly ineffective. See Motion for Reconsideration at 14:1–15. The bottom line is that Kosor’s 

statements accuse Plaintiffs of obtaining a “massive sweetheart deal” with Clark County and Nevada 

officials, not that Plaintiffs passively became the beneficiaries of the improper dealings of others. 

Kosor admits as much in his Motion for Reconsideration:  
 

the statements opine that Mr. Goett basically benefited at the 
expense of the owners in Southern Highlands, by negotiating a 
self-serving deal with the Clark County Commission.  
 

Motion for Reconsideration at 9:10–12 (emphasis added). 

Simply put, Kosor failed to provide any evidence, new or otherwise, that any person outside of 

the relatively small group of Southern Highlands homeowners is concerned about the funding for 

parks to which they do not enjoy access. As Mr. Kosor’s issue regarding the maintenance costs for 

Southern Highlands parks is only of interest to Mr. Kosor “and a relatively small specific audience” – 

some select Southern Highlands homeowners – this Court did not err in finding that this was not an 

issue of public concern and should deny Kosor’s motion on this point.   

iii. The Southern Highlands Sports Park is not an issue of public concern.  

While Kosor’s Motion to Dismiss did not address the issue of the Southern Highlands Sports 

Park, Plaintiffs’ Opposition did bring this issue to the Court’s attention. See Opposition at 4:1–10. 

Additionally, Kosor’s counsel brought this issue to the Court’s attention at the hearing on Kosor’s 

Motion to Dismiss. See Hearing Transcript, attached hereto as Exhibit 1, at 5:18–23, 43:9–10. In truth, 

Kosor’s sole statement directed at the issue of the Southern Highlands Sports Park was the statement 
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on the Nextdoor.com website accusing Plaintiffs of obtaining a “lucrative agreement” with Clark 

County to fund the “Sports Park using private money.” See Kosor’s post, attached hereto as Exhibit 2. 

Now, in Kosor’s Motion for Reconsideration, Kosor argues that the Sports Park issue is of 

public concern simply because a single newspaper article was published on the subject. See Motion for 

Reconsideration at 6:15–21; 8:24–9:3; 10:16–25; 11:19–23. Kosor argues that the Plaintiffs’ “dealings 

have attracted local news coverage because of their substantial impact in Clark County”, pointing to an 

article which largely consists of statements from Southern Highlands homeowners, many of which are 

from Mr. Kosor. See Las Vegas Review-Journal article, attached hereto as Exhibit 3.  

There’s nothing new about this article, however.  It was available to Kosor and his prior 

counsel when he filed his Motion to Dismiss4 and can hardly be considered to be “newly discovered 

evidence,” as the article was published in September 2017, and Mr. Kosor was clearly aware of its 

existence, having been a major contributor to the article’s content. Even should this Court consider 

this article as “new evidence,” it does not provide evidence of a public concern, as it only mentions 

three Southern Highlands residents, one of which is Kosor. See Las Vegas Review-Journal article, 

attached hereto as Exhibit 3. Furthermore, a single newspaper article can hardly serve as the basis for 

establishing that the sports park issue is of concern to the general public.  

Kosor also cites to new authority, Daniel v. Wayans, asserting that a public interest “need not 

be ‘significant’ to be covered by the anti-SLAPP statute.” Daniel v. Wayans, 213 Cal.Rptr.3d 865, 881 

(2017). However, while the interest itself may not need to be significant, it is still clear that the issue 

must be of public interest. For example, the Daniel court discussed the Hecimovich v. Encinal School 

Parent Teacher Organization, 2013 Cal.App.4th 450, 464, 137 Cal.Rptr.3d 455 (2012) case, in which 

the appellate court found that while the issue involved a dispute between only two parties, it also 

involved more overarching concerns and issues, such as the overall safety of children in sports. Id. 

Here, Kosor has presented no such overarching theme. He has only presented evidence of his (and two 

other Southern Highlands homeowners’) complaints about a park which is set to be used only by 

                                                                 
4 “[A] motion for reconsideration is “an improper vehicle to introduce evidence previously available. . 
..” United States v. Chen Chaing Liu, No. 2:07-CR-170-JCM-LRL, 2011 WL 4479461, at *1 (D. 
Nev. Sept. 26, 2011) quoting Christie v. Iopa, 176 F.3d 1231, 1239 n. 5 (9th Cir.1999).). 
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Southern Highlands homeowners. As Kosor has failed to present any newly-discovered evidence that 

the Southern Highlands sports park is of interest to more than the “relatively small specific audience” 

of Southern Highlands homeowners, Kosor has presented insufficient cause for this Court to 

reconsider its previous Order.  

Each of Mr. Kosor’s defamatory statements about Plaintiffs concern issues of interest to “a 

limited, but definable portion of the public (a private group, organization, or community);” Southern 

Highlands homeowners. Talega Maintenance Corp. v. Standard Pacific Corp., 225 Cal.App.4th 722, 

734, 170 Cal.Rptr.3d 453, 462 (2014) (citing Du Charme v. International Brotherhood of Electrical 

Workers, 110 Cal.App.4th 107, 109, 1 Cal.Rptr.3d 501 (2003)) (emphasis added). Not only did Mr. 

Kosor fail to demonstrate that these issues are of concern to the general public as he claims, but he 

also failed to provide evidence that these issues are of concern to a substantial number of Southern 

Highlands homeowners. Mr. Kosor failed to present any newly-discovered evidence or new law.  

Neither did he provide this Court with evidence that its prior Order was erroneous or manifestly 

unjust. As such, this Court should deny Kosor’s motion in its entirety and allow the matter to proceed 

before the Nevada Supreme Court.  

 
2. This Court Did Not Err in Its Order Because Kosor’s Statements Were Not Made in 

Public Forums.  

Kosor claims that each of his statements were made in public forums, yet each of his chosen 

methods of communication had selective access and thus do not qualify as public forums. See 

Weinberg v. Feisel, 110 Cal.App.4th 1122, 1130, 2 Cal.Rptr.3d 385, 391 (2003) (“[m]eans of 

communication where access is selective . . . are not public forums.”). A ‘public forum’ is traditionally 

defined as a place that is open to the public “where information is freely exchanged.” 

ComputerXpress, Inc. v. Jackson, 93 Cal.App.4th 993, 1006, 113 Cal.Rptr.2d 625, 638 (2001) 

(citations omitted) (emphasis added). This generally means websites and online message boards and 

forums “that are accessible free of charge to any member of the public where members of the public 

may read the views and information posted, and post their own opinions.” Piping Rock, 946 

F.Supp.2d at 975 (2013) (citing Ampex Corp. v. Cargle, 128 Cal.App.4th 1569, 1576, 27 Cal.Rptr.3d 

863 (2005)) (emphasis added). 
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i. The CCA board meeting is not a public forum.  

Kosor’s first forum was the CCA board meeting. As this Court acknowledged, this is “a private 

community and a private HOA.” See Hearing Transcript, attached hereto as Exhibit 1, at 35:1–2.  

Kosor claims in both his Motion to Dismiss and his Motion for Reconsideration that the CCA 

board meeting was a public forum, pointing to Damon v. Ocean Hills Journalism Club, 102 

Cal.Rptr.2d 205 (2000) and Lee v. Silveira, 211 Cal.Rptr.3d 705 (Ct.App. 2016). Compare Motion to 

Dismiss at 15:2–22 with Motion for Reconsideration at 9:25–10:4. While the California court in 

Damon did find that the HOA meeting at issue in that case was a public forum, subsequent California 

case law held that not all HOA meetings constitute public forums. See Talega Maintenance Corp. v. 

Standard Pacific Corp., 225 Cal.App.4th 722, 732, 170 Cal.Rptr.3d 453, 461 (2014) (finding that the 

subject HOA meeting was not a public forum because it did not perform or assist in the performance 

of actual government duties).  While this is not a well-settled area of law in Nevada, it is clear that the 

CCA board meeting is distinguishable from the HOA meeting at issue in Damon in several respects5, 

thus this Court should find that the CCA board meeting was not a public forum for purposes of 

Nevada’s anti-SLAPP statute.  

ii. The social media website Nextdoor.com is not a public forum.  

Kosor’s second forum was a limited-access website known as Nextdoor.com. See Kosor’s post, 

attached hereto as Exhibit 2. While Nextdoor.com is a publicly-accessible website, the ‘neighborhood’ 

group in which Kosor posted his defamatory statements about Plaintiffs has access restrictions. Kosor 

even admits that there are restrictions on which members of the public, and even of the Southern 

Highlands community, may participate in this section of Nextdoor.com. See Motion for 

Reconsideration at 12:23–25 (acknowledging that registered sex offenders and members of their 

households may not use Nextdoor.com). Furthermore, unlike the many websites which courts have 

found to be “classical forum communications,” the subject Nextdoor.com neighborhood group had 

                                                                 
5 In Damon, the subject HOA involved residents “split into two camps” regarding the subject of the 
dispute, yet there is no such “split” present here. See Opposition at 10:10–17. Furthermore, the 
meeting in Damon was broadcast over the television, but the CCA board meeting was not. Id. at 
12:25–13:1.  
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editorial control over the content posted on the website. See Nextdoor’s Community Guidelines, 

attached hereto as Exhibit 4. Kosor’s Motion for Reconsideration only parrots his prior argument that 

Nextdoor.com is a public forum merely because it is a website. Compare Motion for Reconsideration 

at 12:15–13:7 with Motion to Dismiss at 18:8–19:9. Therefore, due to the restricted nature of both 

membership and content on Nextdoor.com, it is clearly not a “public forum.”  

iii. Kosor’s website is not a public forum.  

Kosor’s third forum was his personal website. See Kosor website, attached hereto as Exhibit 5. 

While Kosor’s website may not have had restricted access, it was not a place where information could 

be “freely exchanged” because Kosor was the only person with the ability to make any postings. See 

ComputerXpress, 93 Cal.App.4th at 1006. Kosor had complete and unlimited editorial control over his 

own website and did not permit anything but his own viewpoints to be represented. 

Furthermore, not all content on Kosor’s website was geared towards his campaign for a place 

on the SHCA Board of Directors. While Kosor’s may have labeled one part of his website ‘public 

issues’, “that does not mean that every post on the website is . . . about a ‘public issue.’” Young v. 

Handshoe, 171 So.3d 381, 389 (La.App. 5 Cir. 2016). One of the goals of Kosor’s website was clearly 

to impugn Plaintiffs’ integrity and their fitness for their trade, business, or profession and to impede 

their ability to perform their business operations. For Kosor’s statements to be protected good faith 

communications, they must not only be made in a public forum, but also be made in direct connection 

with an issue of public interest. The statements from Kosor’s website listed in Plaintiffs’ Complaint 

plainly do not meet either of these criteria. 

iv. Kosor’s campaign pamphlet is not a public forum.  

Kosor’s fourth forum was a pamphlet which Kosor mailed to residents of Southern Highlands. 

See Kosor pamphlet, attached hereto as Exhibit 6. In Kosor’s Motion to Dismiss, he only urged that 

the pamphlet was protected because it was distributed in conjunction with his campaign to secure a 

seat on the SHCA board, not that the pamphlet was a public forum. See Motion to Dismiss at 24:22–

26. In his Motion for Reconsideration, Kosor now claims that the pamphlet was a public forum, citing 

to Macias v. Hartwell, 55 Cal.App.4th 669, 674 (1997) and Damon, 102 Cal.Rptr.2d at 210–12. See 
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Motion for Reconsideration at 17:26–18:5. However, Kosor’s pamphlet is clearly distinguishable from 

the mailed communications at issue in both of those cases.  

In Macias, the challenged campaign flyer was sent to approximately 10,000 individuals in 6 

different counties. Macias, 55 Cal.App.4th at 674 (emphasis added). This is a substantially-larger 

number of recipients encompassing a much larger geographic range than Kosor’s pamphlet. The 

newsletter at issue in Damon was sent not only to neighborhood residents, but also to local businesses. 

Damon, 85 Cal.App.4th at 476. In contrast, Kosor’s pamphlet was only sent to residents of Southern 

Highlands. Thus, while other forms of written communication may constitute public forums, the 

limited nature of both the purpose and distribution of Kosor’s pamphlet make it a private publication.  

Kosor’s arguments in his Motion for Reconsideration provide this Court with no new law or 

newly-discovered evidence, thus he has failed to provide this Court with a sufficient basis to 

reconsider its prior Order. Even should this Court find that any of Kosor’s chosen forums are public 

forums, which they are not, Kosor has still failed to demonstrate that each of his defamatory 

statements about Plaintiffs were regarding issues of public concern. As Kosor’s statements fail to meet 

both criteria for them to be protected “good faith communications,” there has been no showing that 

this Court’s Order was erroneous or manifestly unjust. As such, this Court should deny Kosor’s 

motion in its entirety and allow the matter to proceed before the Nevada Supreme Court. 

 
3. This Court Did Not Err in Its Order Because Kosor’s Statements Were Not Aimed at 

Procuring the Type of Electoral Action Contemplated by Nevada’s Anti-SLAPP Statute. 

 While it is true that some of Kosor’s statements were distributed to Southern Highlands 

homeowners in connection with his campaign for a spot on the SHCA board, not every 

communication aimed at procuring electoral action is automatically subject to the protections of 

Nevada’s anti-SLAPP statute. The 2013 amendments to Nevada’s anti-SLAPP statute only expanded 

the scope of its protections to confirm that a statement did not have to be made to a government 

agency in order to be protected. See Delucci v. Songer, 396 P.3d 826, 829–30 (Nev. 2017).   

 Surely a HOA board election, which only affects a small subsection of the community, is not 

what was contemplated by allowing protections for communications aimed at procuring electoral 
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action. Were the statute to truly apply to any electoral action, it could be extended to provide 

protections for elections as small as an election for an elementary school class president – hardly an 

election that the general public would be concerned with. Indeed, the foremost Nevada case discussing 

the scope of Nevada’s revised anti-SLAPP statute, Adelson v. Harris, 133 Nev. Adv. Op. 67, 402 P.3d 

665 (2017), did not even decide whether communications made in connection with the election of the 

United States President fell under the statute’s protections. Kosor seeking a position on a HOA board 

impacting a relatively small number of Nevada households can hardly be considered to be on-par with 

the nationwide election of a U.S. President or any other such high-profile election.  

To allow the statute’s protections to be available to any electoral action or result would go 

beyond the clear scope the Legislature intended. Kosor’s website and pamphlet statements addressed 

the SHCA Board election, a non-governmental election which was “of interest to only a narrow sliver 

of society.” Talega, supra, 225 Cal.App.4th at 734, 170 Cal.Rptr.3d at 463. This is not the type of 

electoral action the Legislature intended to be covered by Nevada’s anti-SLAPP statute. Even if this 

Court is inclined to broaden the “electoral result” exception to this extent, which it should not, as 

explained supra, none of Kosor’s statements were directly connected to an issue of public concern and 

are not subject to the protections of Nevada’s anti-SLAPP statute. 

D. Even Though Mr. Kosor Failed to Meet his Burden to Invoke NRS 41.660, Plaintiffs 
Have Also Established a Probability of Prevailing on Their Claims.  

When this Court previously considered Mr. Kosor’s Motion to Dismiss, it found that Kosor 

had not met his burden to invoke the statute. See Hearing Transcript, attached hereto as Exhibit 1, at 

45:10–12. Therefore, the burden did not shift to Plaintiffs to demonstrate a probability of prevailing on 

their claims. However, Plaintiffs prior Opposition set forth more than sufficient prima facie evidence 

that they have a probability of prevailing on their claims.  

Plaintiffs’ Complaint alleges claims for defamation and defamation per se. Defamation is “a 

publication of a false statement of fact.” Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 714, 57 

P.3d 82, 87 (2002) (quoting Posadas v. City of Reno, 109 Nev. 448, 453, 851 P.2d 438, 442 (1993).) 

“An action for defamation requires the plaintiff to prove four elements: ‘(1) a false and defamatory 
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statement ...; (2) an unprivileged publication to a third person; (3) fault, amounting to at least 

negligence; and (4) actual or presumed damages.’” Clark County School Dist. v. Virtual Educ. 

Software, Inc., 125 Nev. 374, 385, 213 P.3d 496, 503 (2009) (quoting Pope v. Motel 6, 121 Nev. 307, 

315, 114 P.3d 277, 282 (2005).). “However, if the defamatory communication imputes a crime, 

imputes a “person’s lack of fitness for trade, business, or profession,” or tends to injure the plaintiff in 

his or her business, it is deemed defamation per se and damages are presumed.” K-Mart, supra, 109 

Nev. at 1192, 866 P.2d at 282.; see also Clark County Sch. Dist. v. Virtual Educ. Software, Inc., 125 

Nev. 374, 385, 213 P.3d 496, 503 (2009) (citations omitted).  

While generally statements of opinion are not defamatory, even “expressions of opinion may 

suggest that the speaker knows certain facts to be true or may imply that facts exist which will be 

sufficient to render the message defamatory if false.” Pegasus v. Reno Newspapers, Inc., 118 Nev. 

706, 714, 57 P.3d 82, 88 (2002) (quoting K-Mart Corp., 109 Nev. at 1192, 866 P.2d at 282 (internal 

citation omitted)). That is, expressions of opinion do not enjoy blanket constitutional protection. See 

Franklin v. Dynamic Details, Inc., 116 Cal.App.4th 375, 384, 10 Cal.Rptr.3d 429 (2004). An opinion 

loses its constitutional protection and becomes actionable when it is “based on implied, undisclosed 

facts” and “the speaker has no factual basis for the opinion.” Ruiz v. Harbor View Community 

Association, 134 Cal.App.4th 1456, 1471, 37 Cal.Rptr.3d 133 (2005). 

Kosor continues to insist that his statements were truthful or that they were “layman’s opinion 

and were believed to have been truthful.” See Motion for Reconsideration at 19:10–11. Plaintiff 

previously outlined in great detail why each of Mr. Kosor’s statements are defamatory or constitute 

defamation per se in their Opposition to Kosor’s Motion to Dismiss. See Opposition at 17:15–27:2. In 

the interest of judicial economy, and because Plaintiffs believe that Defendant Kosor has failed to 

demonstrate either a proper basis for this Court to reconsider its prior Order or that each of his 

statements were made in a public forum and in direct connection to an issue of public concern, 

Plaintiffs will only briefly respond to those arguments made in Kosor’s Motion for Reconsideration.  

/ / / 

/ / / 
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1. Kosor’s statement comparing Plaintiffs to a “foreign government” constitutes 
defamation per se.  

Kosor first urges that, prior to his receipt of the January 8, 2018, letter from the State of 

Nevada and the Attorney General’s Office, he believed that Plaintiffs’ 2005 Amendment to the 

Southern Highlands CC&Rs was invalid and that Plaintiffs were “obligated to transfer its remaining 

control of the SHCA to the homeowners.” See Motion for Reconsideration at 19:12–26. What Kosor 

fails to address is the fact that, while he may have believed that Plaintiffs should have turned over 

SHCA control to the homeowners, his statements regarding this issue went far beyond merely stating 

his opinion. Kosor’s statement regarding the declarant control issue was the statement on his website 

in which he accused Olympia and its employees of, among other things, acting like a foreign 

government that deprives people of essential rights. See Complaint at ¶ 10. Specifically, Kosor’s 

website boldly proclaimed that he “spent 24 years as an Air Force officer defending the rights of all 

Americans to choose those that represent us. I lived in foreign countries where citizens did not have 

this right and saw first-hand the negative implications. I do not like the idea the community I now 

look to spend my retirement has denied me this central and important right.” See Kosor website, 

attached hereto as Exhibit 5 (emphasis added). By accusing Plaintiffs of denying him and other 

homeowners of the “central and important right” to vote, Kosor is essentially accusing Plaintiffs of 

being dictators. Such an accusation is the very embodiment of a defamatory statement which would 

“tend to lower [Plaintiffs] in the estimation of the community, [and] excite derogatory opinions about 

[Plaintiffs]”. K-Mart, supra, 109 Nev. at 1191, 866 P.2d at 281.  
 

2. Kosor’s statement accusing Plaintiffs of statutory violations constitutes defamation per 
se. 

Next, Kosor asserts that he is correct in asserting that Southern Highlands homeowners were 

“not given the opportunity to vote on” the issue of the SHCA paying for the “public parks” within 

Southern Highlands and that he still does not know whether the SHCA board’s agreement to fund the 

parks was “lawfully accomplished.” See Motion for Reconsideration at 19:27–20:3. Again, Kosor’s 

statements which directly address the “public park” issue plainly accuse Plaintiffs of engaging in 
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improper arrangements with Clark County officials and of failing “to advance the interests of Southern 

Highlands homeowners” and of contravening Nevada law. See Kosor website, attached hereto as 

Exhibit 5. Kosor’s statements clearly suggest that Plaintiffs are improperly expending homeowner 

funds and, as such, are not fit for their trade or business. See K-Mart, supra, 109 Nev. at 1192, 866 

P.2d at 282 (a defamatory statement that imputes a “person’s lack of fitness for trade, business, or 

profession” or tends to injure the plaintiff in his business is defamation per se); see also Silk v. 

Feldman, 208 Cal.App.4th 547, 555–56, 145 Cal.Rptr.3d 484, 490 (2012) (accusing a person “of a 

serious breach of fiduciary duty . . . is libelous per se”). As previously demonstrated in Plaintiff’s 

Opposition to Mr. Kosor’s Motion to Dismiss, Kosor’s statements regarding the “public park” issue 

clearly all constitute defamation per se, as they suggest that Plaintiffs have broken the law, breached 

various duties to Southern Highlands homeowners, and are unfit to operate their business.  
 

3. Kosor’s statement accusing Plaintiffs of obtaining a “lucrative agreement” with Clark 
County officials constitutes defamation per se.  

Finally, Kosor claims that he is correct about the “decade delayed sports park,” again citing to 

the same newspaper article discussing the delay in opening the sports park with comments from Kosor 

about his lack of faith about the eventual completion of the sports park. See Motion for 

Reconsideration at 20:9–13; see also Las Vegas Review-Journal article, attached hereto as Exhibit 3. 

Again, it may be true that the sports park was initially set to open several years ago, but Kosor fails to 

demonstrate why his statement accusing Plaintiffs of obtaining a “lucrative agreement” with Clark 

County to fund the “Sports Park using private money” is true. See Kosor’s post, attached hereto as 

Exhibit 2. This is yet another of Kosor’s statements which constitutes defamation per se, as it accuses 

Plaintiffs of breaking the law or improperly influencing Clark County officials. See K-Mart, supra, 

109 Nev. at 1192, 866 P.2d at 282 (statements are per se defamatory if they impute a crime or impute 

a person’s lack of fitness for their profession).  

Kosor’s stubbornness apparently knows no bounds. Plaintiffs’ previous Opposition outlined 

how each of his statements constituted defamation or defamation per se, and even pointed out how 

Kosor was provided with evidence of the falsity of some of these statements before he published the 
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statements to third parties. See, e.g., Opposition at 23:10–24:7 (outlining how Kosor was informed of 

the true amount of the SHCA’s legal expenses nearly a year prior to Kosor’s pamphlet and website 

presenting a grossly overstated figure as a fact to Southern Highlands homeowners). While Plaintiffs 

still contend that none of Kosor’s statements were directly connected with issues of public concern or 

communicated in a public forum, should the Court be inclined to re-examine Kosor’s statements in 

relation to Plaintiffs’ claims, it is clear that each statement constitutes defamation or defamation per se 

and Plaintiff has established a probability of prevailing on their claims against Defendant Kosor.  

 

E. The Court Should Award Plaintiffs Attorney’s Fees for Having to Unnecessarily Incur 
Expenses in Responding to Mr. Kosor’s Motion That Is Not Supported by Any New Law 
or Evidence and Is Not Justified. 

 

In addition, the Court should also award to Plaintiffs the reasonable expenses, including 

attorney’s fees, incurred in opposing Kosor’s Motion for Reconsideration. Just as courts have awarded 

expenses incurred on appeal from a motion that was not substantially justified, see, e.g., Rickels v. City 

of South Bend, 33 F.3d 785, 788 (7th Cir. 1994), Tamari v. Bache & Co., 729 F.2d 469, 475 (7th Cir. 

1984), so too should this Court award expenses incurred on a motion for reconsideration of such a 

motion. See Doe v. Howe Military School, No. 3:95-CV-206RM, 1996 WL 939352 at *5 (N.D. Ind. 

Oct. 16, 1996) (holding that “plaintiffs may recover their reasonable expenses, including attorney’s 

fees, incurred in opposing ... [a] motion to reconsider.”). The rationale of fee-shifting rules is that the 

“victor should be made whole -- should be as well off as if the opponent had respected his legal rights 

in the first place.” Rickels, 33 F.3d at 787.  

 
IV. 

Conclusion 

The Court’s Order Denying Defendant Michael Kosor’s Motion to Dismiss Pursuant to NRS 

41.660 was neither erroneous or manifestly unjust, and Kosor has failed to present this Court with any 

newly discovered evidence or a change in the law. Kosor’s regurgitated arguments fail to demonstrate 

how this is one of the rare cases in which reconsideration is appropriate. Accordingly, and for all of 
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the forgoing reasons, Defendant’s Motion for Reconsideration of March 20, 2018 Order should be 

denied and Defendant Kosor should be required to reimburse Plaintiffs for their reasonable attorney’s 

fees and expenses in opposing this motion.  

 

 DATED this 10th day of May, 2018. 

 KEMP, JONES & COULTHARD, LLP   
 
 
 

       ___/s/ Nathanael Rulis               
J. Randall Jones, Esq. (#1927) 
Nathanael R. Rulis, Esq. (#11259) 
Cara D. Brumfield, Esq. (#14175) 
KEMP, JONES & COULTHARD, LLP 
3800 Howard Hughes Parkway, 17th Floor 
Las Vegas, NV 89169  
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on the 10th day of May 2018, the foregoing PLAINTIFFS’ 

OPPOSITION TO DEFENDANT’S MOTION FOR RECONSIDERATION OF COURT’S 

MARCH 20, 2018 ORDER was served on all parties currently on the electronic service list via the 

Court’s electronic filing system only, pursuant to the Nevada Electronic Filing and Conversion Rules, 

Administrative Order 14-2.  

 
       /s/ Ali Augustine    
      An employee of Kemp, Jones & Coulthard 
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1 LAS VEGAS, NEVADA, MONDAY, MARCH 5, 2018, 9:53 A.M.

2 (Court was called to order)

3           THE COURT:  Olympia Companies, page 15, versus

4 Michael Kosor, Case A-765257.

5 MR. JONES:  Good morning, Your Honor.

6 MR. SMITH:  Good morning, Your Honor.

7           THE COURT:  Good morning.

8 MR. SMITH:  Robert Smith on behalf of the defense. 

9 This is my client, Michael Kosor.

10           THE COURT:  Good morning.  Did you make your

11 appearances yet?

12 MR. JONES:  I have not, Your Honor.  Good morning.

13 Randall Jones and --

14 MS. BRUMFIELD:  Cara Brumfield, Your Honor.

15           THE COURT:  Thank you.

16 Okay.  It's your motion.

17 MR. SMITH:  Your Honor, can I use the podium?

18           THE COURT:  Sure.

19 MR. SMITH:  Thank you, Your Honor.

20           THE COURT:  Absolutely.

21 MR. SMITH:  The way this is laid out there's kind of

22 three different arguments, Your Honor.  So I -- do you want us

23 to start first and then we'll have the opposition and then go

24 to the second.  So I'll proceed, and you can let me know how

25 you'd like to after that.

2
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1           THE COURT:  Thank you.

2 MR. SMITH:  As you're aware, Your Honor, we filed a

3 motion pursuant to NRS 41.660 to dismiss the complaint under

4 Nevada's anti-SLAPP statute.  It's the position of my client

5 and myself that the sole reason for the filing of this

6 complaint was to chill Mr. Kosar's speech.

7 The timing of this is I think very important for the

8 Court to be aware of, that Mr. Kosor in November of 2017 filed

9 a notice that he'd be running for elected office to the board

10 in his community.  Complaint was then filed three weeks later,

11 the lawsuit suing him claiming defamation and defamation per

12 se based upon some statements he had made, some of the two and

13 a half years ago.  So it seems to me and his position in part

14 timing's kind of unique here where he was going to seek

15 position on a board, which would at least in all likelihood

16 not be the benefit of the defendants in this case.

17           THE COURT:  He wasn't elected; correct?

18 MR. SMITH:  He was not.  Which at the time the

19 complaint was filed, no one knew that.

20           THE COURT:  Okay.

21 MR. SMITH:  We didn't find out -- the election

22 actually took place two days after Christmas, which is another

23 unique factor --

24           THE COURT:  I saw that.

25 MR. SMITH:  But Mr. Kosor here, he complained

3
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1 [unintelligible] from that as being the sort of ranting former

2 military gentleman who's making all these slanderous or

3 defamatory complaints.  Well, this is a 24-year Air Force

4 officer, combat pilot.  He retired from the Air Force.  He's

5 worked as a hospital administrator for a number of years and

6 retired again.  He's not a gentleman that's screaming and

7 yelling at the top of his lungs, causing problems.

8 As you go through our pleadings you'll actually see,

9 Your Honor, our attachments that he's very methodically gone

10 through Nevada Revised Statutes, recorded documents laying out

11 his positions why he's challenging certain actions of the

12 board.  And as you see in our motion, his issues are more with

13 the board, not with Olympia Company, not with Mr. Goett. 

14 They're with the board and the board's actions, which seems to

15 make that -- the board's not involved in this case at all. 

16 The board hasn't brought suit.  They're not suing him for

17 defamatory statements.  It's the developer and the owner of

18 the building company, which is unique here. 

19 As we go through this, there are two particular

20 issues we laid out in there.  There's the declare and control

21 issue, which is one of the early on and primary issues here. 

22 He lives in Southern Highlands, which is a very nice community

23 south of town here, and the board is made up of five members. 

24 Three of those members are appointed by the Olympia Management

25 Company.  It's a company owned by Olympia.  Those three seats

4
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1 LAS VEGAS, NEVADA, MONDAY, MARCH 5, 2018, 9:53 A.M.

2 (Court was called to order)

3           THE COURT:  Olympia Companies, page 15, versus

4 Michael Kosor, Case A-765257.

5 MR. JONES:  Good morning, Your Honor.

6 MR. SMITH:  Good morning, Your Honor.

7           THE COURT:  Good morning.

8 MR. SMITH:  Robert Smith on behalf of the defense. 

9 This is my client, Michael Kosor.

10           THE COURT:  Good morning.  Did you make your

11 appearances yet?

12 MR. JONES:  I have not, Your Honor.  Good morning.

13 Randall Jones and --

14 MS. BRUMFIELD:  Cara Brumfield, Your Honor.

15           THE COURT:  Thank you.

16 Okay.  It's your motion.

17 MR. SMITH:  Your Honor, can I use the podium?

18           THE COURT:  Sure.

19 MR. SMITH:  Thank you, Your Honor.

20           THE COURT:  Absolutely.

21 MR. SMITH:  The way this is laid out there's kind of

22 three different arguments, Your Honor.  So I -- do you want us

23 to start first and then we'll have the opposition and then go

24 to the second.  So I'll proceed, and you can let me know how

25 you'd like to after that.

2
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1           THE COURT:  Thank you.

2 MR. SMITH:  As you're aware, Your Honor, we filed a

3 motion pursuant to NRS 41.660 to dismiss the complaint under

4 Nevada's anti-SLAPP statute.  It's the position of my client

5 and myself that the sole reason for the filing of this

6 complaint was to chill Mr. Kosar's speech.

7 The timing of this is I think very important for the

8 Court to be aware of, that Mr. Kosor in November of 2017 filed

9 a notice that he'd be running for elected office to the board

10 in his community.  Complaint was then filed three weeks later,

11 the lawsuit suing him claiming defamation and defamation per

12 se based upon some statements he had made, some of the two and

13 a half years ago.  So it seems to me and his position in part

14 timing's kind of unique here where he was going to seek

15 position on a board, which would at least in all likelihood

16 not be the benefit of the defendants in this case.

17           THE COURT:  He wasn't elected; correct?

18 MR. SMITH:  He was not.  Which at the time the

19 complaint was filed, no one knew that.

20           THE COURT:  Okay.

21 MR. SMITH:  We didn't find out -- the election

22 actually took place two days after Christmas, which is another

23 unique factor --

24           THE COURT:  I saw that.

25 MR. SMITH:  But Mr. Kosor here, he complained

3
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1 [unintelligible] from that as being the sort of ranting former

2 military gentleman who's making all these slanderous or

3 defamatory complaints.  Well, this is a 24-year Air Force

4 officer, combat pilot.  He retired from the Air Force.  He's

5 worked as a hospital administrator for a number of years and

6 retired again.  He's not a gentleman that's screaming and

7 yelling at the top of his lungs, causing problems.

8 As you go through our pleadings you'll actually see,

9 Your Honor, our attachments that he's very methodically gone

10 through Nevada Revised Statutes, recorded documents laying out

11 his positions why he's challenging certain actions of the

12 board.  And as you see in our motion, his issues are more with

13 the board, not with Olympia Company, not with Mr. Goett. 

14 They're with the board and the board's actions, which seems to

15 make that -- the board's not involved in this case at all. 

16 The board hasn't brought suit.  They're not suing him for

17 defamatory statements.  It's the developer and the owner of

18 the building company, which is unique here. 

19 As we go through this, there are two particular

20 issues we laid out in there.  There's the declare and control

21 issue, which is one of the early on and primary issues here. 

22 He lives in Southern Highlands, which is a very nice community

23 south of town here, and the board is made up of five members. 

24 Three of those members are appointed by the Olympia Management

25 Company.  It's a company owned by Olympia.  Those three seats
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1 then have three Olympia employees appointed to those seats. 

2 So if you live in that community, you can vote for two seats,

3 but the other three seats will always be under the control of

4 the developer.  Nevada law has statutes in place which allow

5 for the control to go from the developer to the homeowners,

6 and which Mr. Kosor's argued in detail with -- in my motion

7 here is also with the Nevada Real Estate Division that that

8 change should have taken place a couple years ago.  Now, he's

9 made statements -- 

10           THE COURT:  Pursuant to the CCRs?

11 MR. SMITH:  Yes, CC&Rs and Nevada Revised Statute

12 116.2122 that's -- I'm sorry, by CC&Rs, as well as -- there's

13 been a change in the Nevada Revised Statutes recently.  But

14 once over 75 percent of the units were no longer owner

15 controlled, the homeowners would take over.  And he's made

16 that point very clear in the pleadings and his arguments to

17 the Nevada Real Estate Division.

18 The second issue related to parks.  The parks issue

19 when this area was planned to be developed per the Southern

20 Highlands Development agreement, 26.9 acres of parks were to

21 be developed by the Olympia Company.  That's never happened,

22 okay.  Also, there's going to be a 20-acre sports park that's

23 going to be developed.  That's not happened, either.  And in

24 going through the process the parks were to be developed by

25 Olympia, built, and then turned over to the County to be
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1 maintained, is part of our motion.  They've now been assigned

2 to the HOA, which spends over a million dollars a year

3 maintaining these parks between maintenance and water.

4           THE COURT:  It's about 600,000; right?

5 MR. SMITH:  Your Honor, but when you look at the

6 budget, you actually look at the water cost every year, it's

7 $400,000 in water costs --

8           THE COURT:  Oh.

9 MR. SMITH:  -- on top of --

10           THE COURT:  Plus the 600,000?

11 MR. SMITH:  Plus the maintenance, yes.  So it's over

12 a million dollars.  The other part of this --

13           THE COURT:  Are those water costs only for the

14 parks?

15 MR. SMITH:  The parks only, Your Honor.  I can show

16 it in the budget, if you'd like to see that.

17           THE COURT:  No.  I trust you.

18 MR. SMITH:  It says parks, water, and -- it's got

19 that on there.

20 The other part of this is Olympia Company, the

21 management company, is paid $1.4 million a year by the board

22 to operate the community, which is Mr. Kosor here believes

23 that the board should be turned over to the homeowners, the

24 homeowners will elect their board members, and then the board

25 members will decide who to hire to manage their community. 
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1 Well, at this point it's -- $1.4 million a year is paid to

2 Olympia Management, a company that Mr. Goett's directly

3 involved with, and Olympia, just by name.  And then you've got

4 the parks issue where there's 2. -- what is it, $2.8 million

5 here.  The total budget in 2017 which approximately

6 $7 million.  So half the budget is being spent on things that

7 Mr. Kosor doesn't believe the community should be responsible

8 for.  And you see in our motion that he's laid that out pretty

9 thoroughly and why he believes that.

10 In bringing our motion, Your Honor, the statute

11 allows for us to bring this if we prove by a preponderance of

12 the evidence that his communications are made in good faith,

13 in furtherance of his right to petition or free speech, and

14 that issue of public concern that ideally this complaint will

15 be dismissed, because it was simply filed to keep him quiet,

16 which, honestly, it hasn't kept him quiet, because there's

17 been decisions made since the filing of the motion where he

18 now has another appeal with the Nevada Real Estate Division. 

19 But he's taken a very methodical and detailed approach to, you

20 know, addressing his concerns with first the HOA, which didn't

21 address them in the manner which he felt was appropriate.  He

22 then went to the Nevada Real Estate Division.

23           THE COURT:  What happened with them?

24 MR. SMITH:  To who?

25           THE COURT:  The Nevada Real Estate Division.  What
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1 did they say?

2 MR. SMITH:  The most recent statement says that --

3 which I don't do real estate -- I've been in front of you a

4 lot of times, Your Honor.

5           THE COURT:  Sure.

6 MR. SMITH:  It's mostly personal injury.  We do some

7 construction work.  I'm beginning to almost relate to Mr.

8 Kosor's frustration in dealing with the Nevada Real Estate

9 Division, because there's -- he lays out a very thorough

10 analysis.  There's three issues we'd like you to address. 

11 They'll address one and then dismiss it.  That's what happened

12 the most recent time.  There's an opinion issued January 5th

13 of 2018.

14           THE COURT:  And they only address one issue?

15 MR. SMITH:  One issue, correct.

16           THE COURT:  Which issue did they address?  I'm just

17 curious.

18 MR. SMITH:  They basically -- okay.  To have the

19 change with the declare and control issue, Your Honor --

20           THE COURT:  Right.

21 MR. SMITH:  -- there's -- we'll start way back here. 

22 Originally the CC&Rs said 9,000 homes could be developed in

23 this community.  The developer unilaterally changed that

24 number to 10,400.  NRS 116.2122 says they may not do that,

25 they may not amend that number ever.  But there's a means for
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1 the homeowners association to amend that number, which in this

2 particular case that's never happened.  We filed as an exhibit

3 to --

4           THE COURT:  Who amended it?  They amended it sua

5 sponte?

6 MR. SMITH:  Yes.

7           THE COURT:  Okay.

8 MR. SMITH:  And the Statute 116.217 states that if

9 the HOA by homeowner vote or homeowner approval adopts this,

10 then it's appropriate.

11           THE COURT:  Did they adopt it?

12 MR. SMITH:  They never did.  And if they did, I'm

13 sure Mr. Kosor would have provided a copy of that document,

14 which he never has.

15 I need some water, Your Honor.

16           THE COURT:  That's okay.

17 MR. SMITH:  What the Nevada Real Estate Division did

18 was they looked at part of 116.217 that says if it's not

19 opposed within a year it stands. 

20           THE COURT:  Oh.

21 MR. SMITH:  Well, the problem with that analysis is

22 it shows up to be a valid adopted amendment.  There's no

23 documentation that it's ever been adopted or that it's valid,

24 because the law says they cannot do that.  Olympia cannot

25 unilaterally make a change in the number of homes to be -- or
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1 units to be developed in the community.  They can't do that. 

2 They did that.  The Nevada Real Estate Division failed to go

3 back that far and look at the original amendment.  They simply

4 said, well, it was adopted and recorded here, no one opposed

5 it by 2006, it's valid.

6           THE COURT:  It was adopted by whom?

7 MR. SMITH:  That's --

8           THE COURT:  Because you said adopted and recorded.

9 MR. SMITH:  Thank you, Your Honor.  And that is our

10 position, it was never adopted.  If you look at the recorded

11 document signed by -- Gary Goett signed, who's the attorney

12 for the Olympia Company.  It's not signed by the president of

13 the HOA or anyone on the HOA, no one there.  So that's I think

14 sort of the [inaudible] why Mr. Kosor has association.  And

15 he's gone about addressing these concerns with the Real Estate

16 Division.  He is a board member on one of the subcommunities

17 in the neighborhood, so he also expressed these concerns with

18 his subcommittee, because --

19           THE COURT:  So Southern Highlands is like a big one,

20 and --

21 MR. SMITH:  Yes.

22           THE COURT:  -- then he's on one of the sub -- I

23 guess they're --

24 MR. SMITH:  He's in the Christopher Homes community.

25           THE COURT:  Okay.  Different homes.
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1 MR. SMITH:  Yeah.  But as a homeowner and as a board

2 member of the community he has concerns that he's tried to

3 address with the board.  And as I'd mention earlier, the board

4 is controlled by three employees of the defendants here.  So

5 -- and our position and our belief is that any time there's a

6 dispute between the homeowner issue that the developer may not

7 agree with, the homeowners will always lose, because it's a

8 three-to-two vote on every issue that'll come up.  And Mr.

9 Kosor's tried to address that.

10           THE COURT:  I guess if you assume that they're going

11 to always vote in favor of the developer --

12 MR. SMITH:  And if you look at it, they are

13 employees of the developer.

14           THE COURT:  The developer owns Olympia, too?

15 MR. SMITH:  Yes.

16           THE COURT:  Okay.

17 MR. SMITH:  Yes.  Mr. Goett is the owner of the

18 Olympia Development Company.  The Olympia Management Company

19 is also another Goett company that manages the community. 

20 They're on -- as we pointed out in our reply, Your Honor,

21 there's several times in here where they accuse my client of

22 defamatory statements of the HOA, which shows that line is

23 very much blurred here, the misuse of attorney funds, the

24 $1.4 million number they made a big issue about here, that's

25 how the HOA spends their money.  We didn't say that Olympia

11

JA 0238



1 was spending this money or Mr. Goett was, but they want to

2 accuse our client of defamimg a non party in this litigation,

3 which I don't know how you do that.  If they -- we defamed

4 them, they would be here, or at least in theory they could be

5 here.  So that's sort of a background here, Your Honor, where

6 we're at.

7 You know, what Mr. Kosor attempted to do was go

8 through the avenues that are available to him to address these

9 things.  His subcommittee, which we actually attached the

10 recorded statement from -- which is allegedly defamatory,

11 which shows in my opinion and I believe the Website that he

12 set up when he ran for elected office in the community, the

13 pamphlet that was attached to his Website, and then statements

14 on a Website called nextdoor.com, which in their opposition I

15 think it actually helps us, because it shows that he posted a

16 statement and there was conversation about that statement that

17 went forward regarding those issues where people could

18 communicate.

19           THE COURT:  And that's in a form that's very limited

20 in scope.  You have to be -- there's editorial --

21 MR. SMITH:  There is --

22           THE COURT:  -- I guess editorial supervision, you

23 have to be a homeowner within the development.  I don't know

24 how they check that, how they can tell whether someone posting

25 from a computer -- I thought that was interesting.
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1 MR. SMITH:  It was.  But once again, Your Honor, if

2 you live in Southern Highlands, there's 8,000 units so far

3 that have been sold.  And if you -- I think Clark County it's

4 2.2 on average residents, and that's sixteen, 18,000 members. 

5 That's a lot of people that have access to that Website that

6 have the same concerns that -- maybe not the same concerns,

7 but have the use of how their money's being used by the HOA,

8 as it's a concern everyone shares, and the control of the

9 community they live in has an issue with that control, as

10 well.

11 Which led us to -- that's about where we're at today

12 in filing this motion that we believe that it's just simply

13 the position of Olympia that they want him to be quiet. 

14 Because if they have to develop their parks per the plan, it's

15 going to cost millions of dollars.  A similar-size project in

16 a different part of Nevada was $12 million the County agreed

17 to pay to build these parks.  So if they're required to go

18 back and build the parks as per the original agreement, it's

19 going to cost them millions of dollars.  If they're no longer

20 allowed to control the board, they can't decide that their

21 management company's going to make a fee managing for

22 $1.4 million a year.

23 There's some significant financial interests here on

24 the part of Olympia in bringing this lawsuit and keeping Mr.

25 Kosor quiet.  That's sort of the background here, Your Honor.
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1 To get to the statute there, we believe that if you

2 go through these that by a preponderance of the evidence that

3 these are good-faith statements.  They're not statements that

4 are irrational or -- if you look at defamation cases, Your

5 Honor, the one we saw, the Adelson case, a recent case that

6 came out, it accuses him of advocating prostitution in his

7 hotels.  This is not that case.  These are I believe, my

8 opinion, there's a potential for there's a breach of fiduciary

9 duty; these are the statements that my clients have made. 

10 It's not these overt, these crazy, these outlandish statements

11 accusing Olympia of doing anything -- it wasn't racketeering,

12 bribery, which were in the opposition, Your Honor.  There's

13 nothing in there that supports those allegations.  What he's

14 done is gone through the various venues that are available to

15 him and made arguments that he believes are appropriate, and

16 doing so has led to him being now sued, you know, once he

17 notified the builder he's going to run for one of the seats on

18 the board that it controls.

19 If you like, I can go through each of the statements

20 that you went to go through next as to public interest, public

21 forum.

22           THE COURT:  I think this is an issue of public

23 interest.

24 MR. SMITH:  And I think this is --

25           THE COURT:  I mean, this seems very limited.  It is
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1 clearly -- I know you want to expand it to everybody in Clark

2 County because of the parks issue, but this does appear to be

3 limited to just the people in Southern Highlands.

4 MR. SMITH:  And, Your Honor, in our reply we address

5 that specifically.  There's not a lot of Nevada caselaw on

6 point here.  As you saw in our motion and in their opposition,

7 it's California caselaw.  We cited Messias and we've cited

8 Damon v. Ocean Hills.  They're both California cases involving

9 relatively small numbers of people.  The Damon one involved

10 3,000 homeowners.  Small -- much smaller than this.  The

11 Messias one had to do with an election in a union, 10,000

12 members.  So I don't think the number is that big.  What are

13 looking at is the -- if you've got 3,000, this is far larger

14 than that.  It's far larger than 10,000, because there's

15 sixteen, 17,000 people that live in this neighborhood.  So I

16 don't -- the public interest I think is there.  I think that's

17 -- that's at least my position, Your Honor.  You may differ,

18 Your Honor.  But that's where were at with that.  It's a

19 substantial community here that doesn't have control over

20 their HOA and doesn't even control how their money's used. 

21 They all pay, you know, hefty assessments.  Any of us that

22 live in an HOA community, we all pay monthly assessments, and

23 we'd like to know that money's being used in the best way

24 possible.  And I think that's a big enough issue for the

25 18,000 people that are still living there.
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1 And we cited the California caselaw.  I'd love to

2 have cited some Nevada caselaw, Your Honor, but there isn't

3 any.

4           THE COURT:  Well, you cited the one that relies on

5 California caselaw.

6 MR. SMITH:  Yeah.  There's the one, yeah.  But that

7 isn't -- and I think that helps us in the -- I think that's

8 the Weldon case, Your Honor.  So that's where I think it's the

9 public interest.  And in the public forum, as we've gone

10 through in detail with our motion, Your Honor, is that HOA

11 meetings -- once again relying on California law, HOAs are

12 quasi governments.  They're called -- I think they're phrased,

13 what is it, little democratic societies is how they refer to

14 it in the case there, which is what's going on here.  You've

15 got a community, they elect a board ideally, and they run the

16 community.  They pay for parks, they pay for attorneys, they

17 pay for whatever goes on in the community.  I think -- once

18 again, there's no Nevada caselaw on that, so we cited the

19 California caselaw, which Nevada [unintelligible] over

20 occasions that these are little communities and HOA meetings

21 are small communities, which would make this a public forum

22 for people who reside in the community.

23 I know plaintiff -- or the opposition, they want to

24 go, well, in that case it says because it was on TV for

25 everybody to watch or because statute required these to be
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1 open.  Nowhere in the holding of these cases that they cited

2 does it say that it has to be on TV for people to watch, or

3 nowhere in this case that says that it has to be per statute. 

4 It just simply said, many democratic societies are public

5 forums, and statements made advocating positions to make them

6 public forum or public interest.

7 The political pamphlet, I think that was a little

8 more straightforward there, Your Honor.  There's a case cited

9 -- what's the name -- I think it may be the Damon case for

10 passing out these pamphlets.  It's open forum.  You're giving

11 it out to all your neighbors, you're -- this is my election

12 platform.  And in Damon they said that was appropriate.  In

13 that case they tried to distinguish and say, well, it was

14 given to a local restaurant or local business so that made it

15 public forum.  That's not part of the holding, Your Honor. 

16 And they kind of deviate off in here that, well, there's this

17 fact which makes it different, or, that's part of the holding,

18 which is not the case here.  They simply said that this

19 pamphlet distributed to the homeowners is a public forum. 

20 It's given to everybody in the community to, in Mr. Kosor's

21 case, look at his election platform, his campaign points, and

22 then move forward.

23 The audio recording, that's the HOA.  I've got the

24 pamphlet.  And then there's the two different Website posts,

25 Your Honor, the other two that we think are public forums.  HE
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1 has a Website that he put together with his election campaign

2 which had his email attached where people could communicate

3 with him if they wanted to, and it laid out his position

4 there.

5 Once again they try to take the position that, well,

6 if there's not an exchange or if there's not -- there's

7 editorial control, that's some dicta in a couple of the cases,

8 but it's not the caselaw.  And I've actually cited the case

9 that says that they actually refuted that, where it says

10 that's not required.  But what we do in oppositions we find

11 it's helpful.

12 But here, Your Honor, I think it's public interest,

13 public forum each of statements.  And I think we've proven

14 through our motion, hopefully it's supported by my argument

15 here this morning, that we've met that preponderance here of

16 the evidence to show that this is public interest and a public

17 forum.  And the basis for these -- these aren't things that

18 are untrue or he disbelieves.  He's laid out for NRED, the

19 Southern Highlands Community Association and for Your Honor in

20 our attachments that he's very methodically gone through the

21 statutes and recorded documents.  He's not just making things

22 up.  He's got a reasonable good-faith belief that these things

23 are true.  And based upon that we think we've met that first

24 part of the statute, where the preponderance has been met that

25 these are good-faith statements made in free speech of issues
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1 of public concern, and I think that's step one of the statute.

2 I'm not sure how you want us to proceed, Your Honor,

3 because if we meet that, then the second stage here is

4 allowing the plaintiff to come and talk about why they have a

5 prima facie showing here.  So I don't know if you want me to

6 stop here and --

7           THE COURT:  It's up to you.

8 MR. SMITH:  Well, Your Honor, that's our first part

9 of this.  And then if you go forward with that, we laid out

10 very thoroughly here that each of the statements, if you look

11 at them in context, they're simply not defamatory.  If you

12 look at these, it's my opinion, I believe.  These are not

13 defamatory statements.  Nevada caselaw is very clear it's a

14 reasonable person standard.  A reasonable person reading these

15 statements in context -- which is also Nevada caselaw, you've

16 got to put them in context, you can't just pull a word out --

17 if you read them in context, these aren't defamatory.  In my

18 opinion I believe this.  I think there's a potential fiduciary

19 breach can occur here.  These are all not statements of fact,

20 they're statements of opinion.

21 I think the one that I found most interesting in the

22 opposition was the dark room, read him the riot act, which now

23 equates to racketeering, bribery.  They take sort of these

24 jumps from reality to what the worst-case scenario would be. 

25 A reasonable person reading, I read somebody the act, is you
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1 kind of gave him a stern talking to.  That's not bribing them

2 or forcing them to act in a certain way.

3           THE COURT:  You want me to read it in context;

4 correct?

5 MR. SMITH:  Oh.  And that's what I --

6           THE COURT:  You're talking about County

7 commissioners.  Dark rooms?

8 MR. SMITH:  Yeah.

9           THE COURT:  Hmmm.

10 MR. SMITH:  Yeah.  "I read them the riot act.  I

11 didn't force them to do anything, I didn't bribe them, there's

12 no extortion going on here.  But that's the statement that --

13 and then, I believe and I have an opinion, most of the

14 statements you go through, and a reasonable person reading

15 those is not going to jump to the conclusions that are

16 concluded in the opposition.

17 And if you like, I can go through each of these,

18 Your Honor.  We can go that way.  Okay.  And I think we've

19 already talked about the dark room comments, Your Honor.  When 

20 you read them in context, "Dark room, read them the riot act." 

21 It didn't accuse them of bribery or forcing or extorting them

22 in any way.  Just simply he read them the riot act, which, you

23 know, it's my belief is that a reasonable person reading that

24 is not going to believe that that equates to a variety of

25 crimes took place in that back room.
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1 "Lining its pockets," once again, that's a

2 statement, in my opinion I believe -- my opinion.  It's fairly

3 clear, straightforward.  Opinions are not defamatory per se. 

4 There's the caselaw abundance that we cited in our motion for

5 Your Honor.  "Lucrative deals and sweetheart deals."  I don't

6 know how lucrative deals -- every business owner in the world

7 wants to engage in a lucrative deal or a beneficial deal. 

8 That's not defamatory per se.  And here there's been some sort

9 of arrangement made between the developer and the County,

10 because the developer didn't build the parks it was required

11 to build.  Some sort of arrangement's gone on here.  We've

12 attached to our motion the document from the County to them

13 saying, hey, you've granted us this easement and we'll give

14 these parks back to you, the developer to the County at some

15 point, and we'll maintain them.  Well, that hasn't happened. 

16 And there's got to be some sort of arrangement between the

17 County and developer for why that hasn't.  Why Kosor has

18 brought this up, Mr. Kosor, is simply because now the HOA is

19 paying, as I mentioned earlier, $1.1 or .2 million a year to

20 maintain these parks that part of the original Southern

21 Highlands Development agreement didn't require that. 

22 And the next step in that is that can happen if the

23 HOA adopts it, we're going to take -- we'll own this.  That

24 hasn't happened, either.  So these are not untruthful

25 statements, nor are they defamatory.
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1 And the foreign government one we're looking at,

2 Your Honor, that's just simply Mr. Kosor -- I don't think

3 that's defamatory -- says, I don't like the idea of living in

4 a community like this.  And then two is he cannot elect the

5 five members that represent his community.  That's a fact. 

6 They can't dispute that.  He can elect two people.  The other

7 three are appointed by the developer.  So I don't believe it's

8 defamatory.  It's a truthful statement.  He's not allowed to

9 elect -- he's allowed to run for one of those seats, which he

10 did recently, but he's not allowed to elect the people that

11 actually represent him and his community.  I don't think it's

12 an untrue statement.  And if it's truthful or, you know, no

13 basis to believe it's not, it's not defamatory.

14 Statutory violations, Your Honor.  This reference to

15 failure to disclose budgets, to have a timely meeting, once

16 again, those are issues that go to the homeowner association. 

17 They're not a party to this lawsuit.  And that's part of Mr.

18 Kosor's concern, is there's this burring of where does the

19 board end and where does Olympia start.  And we don't know

20 that, because Olympia appoints three of the board members.

21 And in their opposition they actually cross those

22 lines themselves saying these statements about how the HOA has

23 managed the community are defamatory when they're not a party. 

24 And I think for our position it just simply goes to the fourth

25 position that they're not sure where that line ends and where
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1 it starts.  And I think that's specific.  There was a lot of

2 argument in the opposition regarding the budget and how Mr.

3 Kosor was aware of that number or the attorneys' fees was

4 complete and accurate.  The use of HOA fees for moneys for

5 attorneys' fees, that's a decision made by the board, not made

6 by Olympia, not made by Mr. Goett, okay.  They want to bring a

7 lawsuit and say it's defamatory, they can do that.  But they

8 haven't done that, and we'd request that issue just be

9 stricken.  There's several -- I think there are two of those

10 in here where, one, the issue with the attorney's fees; two,

11 there's some statements that I didn't even find in the

12 complaint that they were claiming were defamatory.  So it's

13 kind of hard to defend those when I didn't know they were in

14 there originally.

15 And as we go -- and I think rest of this -- there's

16 part of this that -- statute language they cite in their

17 opposition is just what the language is.  And then lastly we

18 argued that we are entitled to attorneys' fees for having to

19 bring this, which is simply a motion to keep Mr. Kosor, who is

20 a very vocal homeowner in that community, quiet.  And I think

21 that's the sole reason for this.

22 And the timing of it is important, Your Honor.  When

23 you look at early November, he files the notice that he's

24 going to run for elected seat.  Within three weeks this

25 lawsuit's then filed.  Many of these statements were made two,
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1 two and a half years before the actual complaint was filed. 

2 So if their concern was back in 2015, they would have brought

3 this lawsuit, or 2016.  But here he's once again putting

4 himself in a position that maybe not only a vocal homeowner,

5 but now a board member homeowner that could be problematic. 

6 And in doing so they filed this lawsuit in an attempt to --

7 and the letter to him basically stated that, you need to

8 recant all of these or we've got this complaint filed and

9 we're suing you.  And the only resolution to this would be a

10 complete and total -- "recanting" is not the right word, but

11 that's the intention, Your Honor, retract everything you said,

12 was included with the complaint that was filed against my

13 client.

14 So I think here the communications directly to my

15 client prior to our retention and the complaint itself, the

16 sole motive there is just to have him take back statements he

17 said or to just keep him quiet, not for any other purpose than

18 to keep him now busy in litigation for the next year and a

19 half or two years if today our motion is not granted.

20 I think -- I normally don't give you that much

21 background, Your Honor.  It's most of the motions we've filed. 

22 But I think the background here is really important regarding

23 first Mr. Kosor as the person he is, and then, two, why he's

24 been such a aggressive, a very, you know, direct advocate for

25 his positions on behalf of the HOA.  Mr. Kosor's retired.  He
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1 bought a home in 2011 in the community.  He's got no motive,

2 no financial benefit to this at all.  It's just simply doing

3 what he believes is the right thing.  And in doing so he's now

4 found himself in this courtroom in front of you, Your Honor, a

5 party to a lawsuit.  Which is not what his intent was.  He was

6 trying to go through every other venue possible, and now with

7 this we'll maybe address some other venues for him to try to

8 get some clarification as to some of the statutory language in

9 place in Nevada which we talked to you about regarding the

10 declare and control issue, specifically NRS 116.2122 as to

11 whether or not the developer can unilaterally change the

12 number of homes in the community that can be developed.

13 Your Honor, with that I've taken up a bite of your

14 morning here.  I will rest and have an opportunity to rebut

15 here shortly.

16           THE COURT:  Thank you very much.

17 Good morning.

18 MR. JONES:  Good morning, Your Honor.

19 Well, first of all, Your Honor, I guess I would

20 start by asking you if there's any particular issue or point

21 that you had a question about that I could address.  If not,

22 I'd be happy to go ahead.

23           THE COURT:  Go ahead.

24 MR. JONES:  All right.  Your Honor, here's the

25 problem.  Mr. Kosor has every right to speak his mind, and
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1 nobody would -- certainly least of all me, as a lawyer, would

2 want to deny him the opportunity to speak his mind.  What he

3 doesn't have a right to do is to defame, slander, and libel.

4 You know, I've finally gotten to the point in my career where

5 I can say I've been doing this a long time.  I think I brought

6 two, maybe three defamation cases in my career, and I've done

7 -- as you may know, I've done quite a number of tort-type

8 cases over the years, and those cases to me are the unusual

9 circumstance.  You don't typically do this.

10 You know, one of the comments Counsel was making

11 about some of these allegations go back a couple years

12 actually is a point that we think is significant here, but for

13 a completely different reason than Mr. Kosor suggests.  My

14 client has been incredibly -- my clients have been incredibly

15 patient with Mr. Kosor.  They've tried to avoid this for a

16 long time and tried to have discussions with Mr. Kosor, tried

17 to allow Mr. Kosor to understand what they're doing and why

18 they're doing it.

19 There's a suggestion here brought up repeatedly

20 about all the bad things that the HOA is doing and Olympia. 

21 But, see, here's the interesting point.  They accuse us of

22 blurring the lines between the association and the developer. 

23 Actually, it's Mr. Kosor who blurs those lines, because Mr.

24 Kosor apparently -- in fact, I thought it was interesting

25 about some of the history here about -- talking about a combat
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1 pilot.  Mr. Kosor is a control freak.  He is a guy who is used

2 to command.  He's a hospital administrator.  He's the boss. 

3 And he cannot stand that things don't go the way he wants them

4 to go.  This issue about NRED, which they brought up, which is

5 interesting, has nothing to do with this issue.  They put it

6 in the context of a history.  Only to this extent is it

7 relevant.  It shows that Mr. Kosor is on a mission.  He is on

8 a quixotic mission to try to destroy the developer out there. 

9 He is -- if you want to use a more inflammatory term, I'll

10 just say he is bent on trying to show that he's in control out

11 there and he's going to be the guy deciding what's going to

12 happen in the neighborhood.  He and a group of about three

13 people, Judge, are the ones that want to run this HOA.

14 This whole NRED thing, that -- I've been involved in

15 that, Judge.  That went to NRED.  It went to the Attorney

16 General's Office.  And consistent with my understanding of the

17 law, the Attorney General -- and I know Mr. Kosor doesn't

18 agree with this.  He got -- he got a copy of a memo from the

19 AG's Office that I got.  I got -- it came to my client, too,

20 because we responded to it.  There's nothing there.  Now, he

21 has his own take.  I don't know where he went to law school,

22 but he has his own take on what that means.  And he got shut

23 down.  And, again, it's another thing he can't stand, I say

24 there's too many units out there and you can't do that.  The

25 AG and NRED looked at his complaint and said, you're wrong. 
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1 And so that's another thing that informs his decision to say,

2 I'm not going to stand for this, I'm going to show you who's

3 boss.

4 And these elections.  He has a remedy here.  You

5 know, it's interesting I almost thought that when I was

6 listening to Counsel argue Mr. Kosor I thought was the

7 plaintiff, all these complaints he has.  There's an ombudsman

8 that is allowed under Nevada statutes, that if he believes

9 he's been wronged and has some rights that have been

10 infringed, he can do something about it.  Instead what he

11 does, he goes on his Websites, he goes on other Websites and

12 he says defamatory things.  And you can't do that.  We're not

13 trying to stop him from voicing his feelings about things, but

14 we are not going to continue for more than two years, by their

15 own admission, to put up with defamatory statements.  We've

16 given him every opportunity to retract the defamatory stuff. 

17 You can get up there and you can complain, you can come to the

18 board meetings.

19 With respect to the board, it's three members of the

20 board is still the developer pursuant to Nevada Revised

21 Statutes and the CC&Rs that Mr. Kosor signed and acknowledged

22 and agreed to live under when he'd moved into that

23 neighborhood.  So that's the circumstance he's living under. 

24 He clearly doesn't like it.  He hates my client, he hates Mr.

25 Goett personally, and he hates the development company.  And
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1 he's not going to stand for it and he's going to try to do

2 whatever he can to get everybody else in the neighborhood as

3 upset as he seems to be about these issues.  And there's no

4 groundswell of support out there for Mr. Kosor.  I've been to

5 the HOA meetings. 

6 So let's go now -- let's talk about the law.  Again,

7 what are we dealing with here in NRS 41.660?  They have to

8 show -- to invoke the anti-SLAPP statute -- they have the

9 burden when invoking the anti-SLAPP statute.  So if you're

10 going to live by the statute, you're also going to die by the

11 statute.  If they don't meet the standards within the statute,

12 then we don't dismiss the case.  And as this Court knows, you

13 don't dismiss a case unless the Court feels very comfortable

14 that that's the appropriate approach.  And the very first

15 thing the statute talks about is you have to demonstrate good

16 faith, good faith.  Well, what is good faith?  Good faith,

17 Your Honor, by its very nature and by definition involves

18 questions of fact, interpretations of conduct.  That's what we

19 talk about we have good faith.  I deal with good faith all the

20 time in all kinds of different settings, in tort settings, in

21 settings -- good faith and fair dealing both from a

22 contractual standpoint and a tort standpoint.  And I have

23 found that whether I'm on the plaintiff's side -- and I do a

24 significant amount of defense work.  If I'm on the defense

25 side, I have a very heavy burden of trying to demonstrate
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1 there's no question of fact when good faith is involved in the

2 transaction or the circumstance.  So they have to demonstrate

3 good faith, a preponderance of the evidence that he acted

4 within good faith.  By nature that invokes a question that I

5 believe needs to be decided by a jury.

6 Then they have to show by prima facie evidence a

7 probability of prevailing on the merits at this stage of the

8 proceedings.  Assuming they get past the good faith part, they

9 have to show a probability, more likely than not that they

10 will prevail.

11           THE COURT:  That's your burden.

12 MR. SMITH:  That's your burden.

13 MR. JONES:  I'm sorry.  That's when the burden

14 shifts.  Thank you.  I got ahead of myself.

15           THE COURT:  That's okay.

16 MR. JONES:  Thank you, though.

17 So let's just talk about some of the things that

18 Counsel -- I didn't hear him talk -- he did address a couple

19 of them, so I will give him that.  But these are things that

20 we're talking about.  "Plaintiff spoke to the County

21 commissioners in a dark room," and "Olympia pays for back room

22 deals with politicians."  Now, it's -- the HOA, they're not

23 talking about the non Olympia board members that are talking

24 to the politicians in a dark room.  Now, Your Honor, I would

25 submit to you that it is an impossibility to meet the standard
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1 just by that statement alone, because there you're talking

2 about a question of fact.  What does that mean by suggesting

3 that my clients meet in dark rooms with politicians?  Now,

4 they could argue that there's nothing untoward about that,

5 that that was actually just meaning, well, the room happened

6 to have the lights on.  And if they want to run with that

7 explanation in front of a jury, then I'd be happy to address

8 that issue with a jury.  But to suggest that there's not

9 another reasonable --

10           THE COURT:  Well, you really believe a jury is

11 supposed to determine whether the anti-SLAPP statute is

12 invoked?

13 MR. JONES:  No, Your Honor.

14           THE COURT:  Okay.

15 MR. JONES:  What I'm saying -- what I'm saying is

16 that if we get past -- my point is simply this.  This is a

17 question of whether -- what was intended by "meeting in a dark

18 room" with my clients?  I'm saying that they could argue to

19 you, I guess in prima facie evidence, that meeting in a dark

20 room simply meant the room was dark, had no lights on.  My

21 point is the innuendo there is clear.  In our culture, in our

22 society meeting in a dark room with politicians has a known

23 meaning, and it is not a good one.  It is a defamatory meaning

24 of -- meaning that there's -- something is untoward, criminal,

25 or at a minimum improper going on with the politicians when
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1 you're meeting them in a dark room.  That right there seems to

2 me to settle the issue on that point alone.

3 Second, my clients are "lining their pockets."  Now,

4 the HOA's not lining its pockets.  It's not the HOA that's

5 lining its pockets, it's the developer that's lining their

6 pockets, according to Mr. Kosor, because they don't want to

7 develop the park.  We just heard Counsel argue, they don't

8 want to build this park.  Mr. Kosor has a right to say the HOA

9 and the developer should build the park.  I would have no

10 basis to sue him for that.  But when you say, you're lining

11 your pockets because you're not doing things that you're

12 supposed to do, "lining your pockets" has -- again, it has

13 meaning.  These are not just words in a vacuum.  Lining your

14 pockets means you're doing something, again, improper,

15 untoward, arguably even criminal by lining your pockets.

16 "Plaintiff has obtained a lucrative agreement with

17 the County."  This goes to this NRED thing.  Well, what does

18 that mean, a lucrative agreement?  That's an implication that

19 there was some kind of collusion, improper conspiracy,

20 improper conduct or action between my clients and the County

21 with respect to these so-called lucrative agreements.

22 "Olympia and its employees act like a foreign

23 government and deprive people of their essential rights."  A

24 foreign government -- certainly if he said it acts like the

25 Government of the United States, I don't know that I have --
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1 some people might argue in this day and age that that's a very

2 derogatory thing.  But when you suggest it's a foreign

3 government that has connotations here of improper, illicit

4 conduct, a foreign government, a government that is beyond the

5 law, that acts extrajudicially, those kind of points.

6 Mr. Kosor's Website and his pamphlet.  "The County

7 and the developer coordinated an agreement that would

8 permanently and wrongfully obligate the HOA to maintain the

9 public parks in Southern Highland Community."

10 "The Olympia Management, also controlled by the

11 developer, had potential conflicts of interest --"

12           THE COURT:  Let me ask you a question.  Do you

13 believe they met their burden to invoke the statute so that

14 the burden shifts to you?

15 MR. JONES:  No.

16           THE COURT:  Because I'm going to tell you my concern

17 is still whether it's free speech and direct connection with

18 an issue of public concern.

19 MR. JONES:  I'm sorry.  Say that again.

20           THE COURT:  My belief is the issue is still whether

21 they invoke the statute is whether this is an issue of public

22 concern.

23 MR. JONES:  All right.  Then I will go right to the

24 public concern.  And, you know, there's interesting caselaw

25 going back and forth here.  Unfortunately, Nevada, which is
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1 not, as you know, unusual here, where you don't have the

2 specific case right on point, and maybe this will become the

3 case so that you and I and other lawyers and judges will have

4 some direction in the future.  But as it stands now we have to

5 look outside Nevada.  Both sides have looked at California. 

6 And I believe the Telega case is -- first of all, that case is

7 2014, much more on point, and it goes to -- and it even

8 mentions the Damon case.  It even mentions it.  Page 7 of the

9 Damon case, it invokes the Damon case where it says, "We note

10 that although no cases directly address this issue, multiple

11 cases have addressed anti-SLAPP motions arising from

12 statements at homeowners association board meetings, and all 

13 such cases have analyzed the case under the rubric of

14 Subdivision E3 or 4."  And then it says, "See Silk, Damon

15 versus Ocean Hills Journalism.  That's the case that they're

16 talking about.

17 And what does the Telega case say?  It says, "The 

18 homeowners association is not performing or assisting in the

19 performance of the actual government duties, as is the case of

20 Keebler and Fontana."  There's -- and California has a little

21 bit different section.  It talks about "official actions,"

22 which we don't have.  But clearly an HOA is not performing

23 government duties, actual government duties.  An election that

24 they talk about is not an election of a government official

25 like the County commissioner.  This is a --
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1           THE COURT:  It's a private community and a private

2 HOA.

3 MR. JONES:  Exactly.  And this is what else Telega

4 says.  "However, in cases --" this is at page 8.  "However, in

5 cases where --" the printout we did -- "-- in cases where --"

6 this is a quote,  "...in cases where the issue is not of

7 interest to the public at large, but rather to a limited but

8 definable portion of the public (a private group,

9 organization, or community), the constitutionally protected

10 activity must at a minimum occur in a context of an ongoing

11 controversy, dispute, or discussion such that it warrants

12 protection by a statute that embodies the public policy of

13 encouraging participation in matters of public significance." 

14 And here that's the issue.  The problem is where we

15 cite the Weinberg case, where it says, "Public interest does

16 not equate with mere curiosity."  Goes on to say, "...should

17 be something of concern to a substantial number of people, a

18 matter of concern to the speaker, and a relatively small

19 specific audience is not a matter of public interest."

20 Your Honor, while Mr. Kosor may want this to be the

21 biggest issue Clark County being an issue that's addressed and

22 discussed now, the reason this is an issue is primarily

23 because Mr. Kosor thinks it's an issue and he wants -- it's

24 such an issue to him that he is willing to across the line and

25 defame my clients to press his agenda.  This is not even -- I
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1 would -- I wish the Court could go these homeowners

2 association meetings and see how many people -- you know, you

3 would never want to do that.  There are a few people there

4 that are concerned about these issues.  If this -- and

5 assuming that would even make a difference that there was a

6 groundswell out there and a whole bunch of people were upset.

7 You know, here's the point.  You have a right to

8 express your views.  You don't have a right to defame.  That's

9 what this all comes down to.  And if there's an interpretation

10 of his statements, then I believe they have not met their

11 burden.  If you can interpret his statements one of two ways,

12 then they lose on this motion.

13 Kosor's statements are all concerned with issues of,

14 quote, "interest to only a limited but definable portion of

15 the public," end quote.  That's the Hailstone case.   Now,

16 again citing Telega, "The issue is whether the homeowners

17 association or the developer should be required to pay for

18 neighborhood trails."  The court in Telega found that, quote,

19 "Given the absence of any controversy, dispute, or discussion,

20 the issue was of interest to only a narrow sliver of society

21 and thus not an issue of public concern."  That, Your Honor, I

22 believe should end the inquiry right there with respect to

23 this issue.

24 And then whether this is -- these statements were

25 made in a public forum, if Your Honor -- I get from both
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1 questions you asked me and Counsel that this was the primary

2 concern you have.  I think the caselaw certainly, if not

3 overwhelmingly, favors our position on this.

4           THE COURT:  I agree that bringing a motion like this

5 should be difficult, okay.  Because you're asking the Court to

6 dismiss it right at the -- I mean, at the very, very

7 beginning.  And I think this may be the third one in over

8 15 years.  They don't get -- and the second one was just

9 recent, if you can believe it.  And the first one was many

10 years ago.  So it's not -- I mean, it's not a statute that's

11 supposed to be easily invoked.

12 MR. JONES:  And certainly, Your Honor, that's my

13 belief about this.  And I've brought defamation actions and

14 have been faced with anti-SLAPP motions.  To get rid of them

15 before there's been any discovery I think is -- it's like this

16 is a special statute, but just as a motion to dismiss in

17 general I think the courts, I think whether it's relevant or

18 not, need to be cautious about doing that.  My client doesn't

19 want to sue Mr. Kosor.  Doesn't want to do it.  That's why we

20 asked him to retract the defamatory stuff.  He has every right

21 to state his opinions and complain about things he doesn't

22 like, but he can't go on and suggest criminal conduct on the

23 part of my client.  That's the problem here.  And that's what

24 he's done.

25 Again, I would just revert back to the very first
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1 comment Counsel made about some of this has gone on for two

2 and a half years.  That doesn't support his position, it

3 supports the point I've told you that my client has been

4 incredibly patient with Mr. Kosor.  They don't want to sue. 

5 The optics of that, Your Honor, of suing a --

6           THE COURT:  I know.  I agree.  The optics are not

7 good if the developer's suing the homeowner.

8 MR. JONES:  They don't want to do it.  But they

9 don't want to be defamed via suggestions that they're

10 conspiring criminally with the County Commission.  That's

11 inappropriate.  And this is an issue -- this is Mr. Kosor's 

12 crusade, it is not the association.  And this goes to this

13 issue of a public forum and whether this is a dispute or

14 controversy.  This is Mr. Kosor's dispute or controversy.  You

15 cannot invoke the anti-SLAPP statute and say, well, this is a

16 matter of public concern and controversy because I say so. 

17 That's the point, Judge.  If that were true, you could never

18 get past a motion to dismiss under the anti-SLAPP statute,

19 because the defendant would always say, it's a great concern

20 to me and so -- and I've put it out there into the community,

21 I published it on the Internet to suggest -- this is his

22 Website, by the way, and I don't want to digress and get into

23 that.  But we've addressed those points about his -- the

24 limited nature of where he published these things and who got

25 to see them.  So this is not as if he is getting up and
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1 speaking in an election context and saying, you know, I'm

2 running for County Commission and these are things that I

3 think are appropriate or should be -- or of public interest to

4 the greater community.  That is not what we're dealing with

5 here.

6 And so just because Mr. Kosor thinks they're of

7 great public concern and interest to him doesn't make it so

8 and does not trigger NRS, what is it, 41.660 and its related

9 statutes, so --

10 Your Honor, unless you have any other questions, I

11 think I'm at this point probably just repeating myself.

12           THE COURT:  Thank you.

13 MR. JONES:  Thank you, Your Honor.

14           THE COURT:  Thank you very much.

15 Counsel, you look like you want to respond.

16 MR. SMITH:  Just a little bit, Your Honor.

17 41.637, which is -- if 41.660 is the anti-SLAPP

18 statute and then 41.637 says good-faith communications. 

19 Number (3) there specifically states, which we put in our

20 reply, "Written or oral statement made in direct connection

21 with an issue under consideration by a legislative executive

22 or judicial body or by any other official proceeding

23 authorized by law."  Here all these issues were under review

24 by NRED.  That is a State entity.  These were under review. 

25 He made comments about these things that were under review. 
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1 His complaint with NRED was filed in 2016, the first one.

2           THE COURT:  I'm going to tell you I would like you

3 maybe to focus on this public interest, because that's where I

4 really am having -- that's where I really think the issue is,

5 is whether the statute even gets invoked and whether the

6 burden shifts.  Because this does appear to be -- even if all

7 the homeowners think this issue is important, but it appears

8 to be an issue specific to this homeowner, which, I mean,

9 that's great.  I think it's great that he's involved, that

10 he's concerned, that he's reading these statutes and the CC&Rs

11 and holding people accountable.  But I'm not sure that this is

12 a situation when this statute is supposed to be hard to

13 invoke, because it does -- it says you don't even get to

14 proceed.  I mean, you get dismissed.  And not only that, you

15 have to pay my attorneys' fees, and the Court can award

16 damages.

17 Let me just tell you the other two contexts, they're

18 easy.  The other two contexts in which I've had these motions,

19 one was a -- it was either a City Council or a County

20 Commission meeting.  So easy.  I mean, it's so easy.  That's,

21 you know, a problem forum.  You know, they talk about things

22 that are of public interest.  And the second one was court

23 proceedings, you know, that are very easy for you to look at

24 that and say, well, yeah, of course, anything that goes on in

25 a courtroom, they're public courtrooms, it's a concern to the
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1 public at large.  But you want me to take, you know, this

2 issue, these issues with the developer, the homeowners

3 association and say this is an issue of public interest, you

4 know.

5 MR. SMITH:  And I think --

6           THE COURT:  And the factors -- I mean, the only case

7 that we do have is where the Supreme Court recently and they

8 adopted those five factors and you have to consider those five

9 factors in determining whether this is an issue of public

10 interest.

11 MR. SMITH:  And that's part of why I started off my

12 argument here, was in evaluating what Nevada meant by good-

13 faith communications they cited the California law.

14           THE COURT:  Sure.

15 MR. SMITH:  And the statute says, "Any statements

16 made in relation to an ongoing investigation or review --" I

17 just read that into the record, Your Honor.  "Written or oral

18 statement made in direct connection with an issue under

19 consideration by a legislative executive, judicial body, or

20 any other official proceeding authorized by law."  Nevada Real

21 Estate Division, State entity, these issues were all on review

22 by Mr. Kosor.  He filed originally the complaint in 2016 with

23 the Attorneys General, who then referred him back to NRED and

24 eventually got back to the Attorney General's Office, and the

25 issue was finally, we don't believe appropriately, resolved in
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1 January of this year.  So these were all under review by a

2 State legislative entity here.  They were State appointed and

3 traded.  So I think that goes into the protections that are

4 authorized by statute here.

5 The public forum is -- the Telega case, they cited

6 that that -- and in our reply, Your Honor --

7           THE COURT:  Okay.  Wait, wait.  I just want to see

8 if I follow you.

9 MR. SMITH:  Sure.

10           THE COURT:  You contend that by taking his issue in

11 front of the Real Estate Board he then turns it into an issue

12 of public interest?

13 MR. SMITH:  I'm simply reading, Your Honor.  Well,

14 the good-faith communications part of that is the first step.

15 So these things were there.  The public interest part goes to

16 this, Your Honor.  The Telega case that they cite, in that

17 case there was no dispute.  To have an issue, public forum,

18 public interest there has to be a dispute.  In Telega they

19 actually said, there's no dispute so it's not a public

20 interest or public forum, who cares.  And that case is

21 completely off point.  That's what they cited.  I mentioned

22 that in my reply, Your Honor.  If there's no dispute, why are

23 we -- no statements, doesn't matter.  But here we have a

24 dispute.  There's a clear dispute between Mr. Kosor and on the

25 nextdoor.com is at least three or four other homeowners and
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1 their exhibits they attach that have the same concerns,

2 appreciated what Mike was doing.  So it wasn't just him. 

3 There are other homeowners involved.

4 And what you're talking about here is, Your Honor,

5 at least from the annual basis for money spent by the HOA,

6 $1.4 million to pay Olympia Management, $1.1 or .2 million to

7 cover the cost of the park.  That's two and a half --

8 $2.5 million, not including the amount of parks that they were

9 never provided.  There's a community.  They're supposed to be

10 provided 20 acres of a sports park.  Never happened.  That's

11 -- if you have kids in the community, it's probably something

12 you're concerned about.  You may not be aware of it, because I

13 live in an HOA, I get letters from the HOA, I get -- I often

14 don't read them, honestly, Your Honor.  Mr. Kosor does.  And

15 because he does, he brings these issues up to the other

16 homeowners in the community.  Maybe I should start reading the

17 things in my HOA, but my position here, Your Honor, this is a

18 very large sum of money at issue for the homeowners.  That is

19 a public interest, how their money's being spent by the HOA. 

20 We cite the two California cases that talk about -- one of

21 them 3,000 was enough to make it public interest.  The other

22 one was a 10,000-person number.  This is much bigger than both

23 those numbers.  There's caselaw on point to what I'm arguing,

24 Your Honor.  And I don't -- I know they want some of the other

25 cases to say it's not of a public interest, but there are
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1 clear cases on point that say that it if affects 3,000 people,

2 public interest; 10,000 people, public interest.  And I think

3 there's enough caselaw cited in our brief here, Your Honor,

4 the one in California, which we have to do.

5 The other -- couple other items that I just want to

6 mention, the prior statute before 2015, this statute actually

7 had our burden, and it was clear and convincing evidence that

8 they had to produce.  Somebody got an ear of the legislature

9 to change that burden on their side considerably.  It used to

10 be clear and convincing evidence that they had to prove that

11 had a likelihood of prevailing, which I don't know who's

12 involved with that, I'm assuming people that wanted to be able

13 to bring these suits and not have an incredibly high burden.

14 The other thing here that we talked about, the

15 declare and control issue, just context here.  AB 192 was

16 passed a couple years ago, and it's 116.2122, which made it

17 even more difficult for homeowners to be in control of their

18 HOA board because it was 75 percent.  Now it's 90 percent of

19 the units in the community to be owned by homeowner other than

20 developer.  Mr. Kosor was involved with that.  He spoke with

21 local legislators.  He was involved when they tried to repeal

22 that statute two years ago.  He testified.  So he's taken the

23 appropriate avenues to try to address this.  That he's a

24 control freak I think is out of line.  That's the phrase that

25 was used, Your Honor.  But what he tries to do is go down
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1 appropriate venues.  I think he's testifying tomorrow with the

2 CIC board.  He's doing what he's supposed to do to address his

3 concerns.  I don't think the statements that he made here are

4 defamatory or, even if we don't get there, they're protected

5 by the statute, and we think the case should be dismissed and

6 we should all move forward and hopefully without addressing

7 issues of the HOA.  Your Honor, I think that's all I have for

8 you.

9           THE COURT:  Thank you.

10 Okay.  At this time the Court's going to deny the

11 motion, make a finding that they haven't met their burden to

12 invoke the statute.

13 And, Counsel, you can prepare the order. 

14 MR. JONES:  Okay.

15           THE COURT:  Thank you.

16 MR. JONES:  We'll run it by Counsel, Your Honor.

17           THE COURT:  Thank you.

18 THE PROCEEDINGS CONCLUDED AT 10:48 A.M.

19 * * * * *

20

21

22

23

24

25
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CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-
ENTITLED MATTER.

AFFIRMATION

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

FLORENCE HOYT
Las Vegas, Nevada 89146

                             
FLORENCE M. HOYT, TRANSCRIBER

 5/3/18
          
   DATE
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Cara D. Brumfield, Esq., (#14175) 
c.brumfield@kempjones.com 
KEMP, JONES & COULTHARD, LLP 
3800 Howard Hughes Parkway, 17th Floor 
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Telephone: (702) 385-6000 
Attorneys for Plaintiffs 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

OLYMPIA COMPANIES, LLC, a Nevada 
limited liability company; GARRY V. 
GOETT, a Nevada resident  
 
   Plaintiffs, 
vs. 
 
MICHAEL KOSOR, JR., a Nevada resident; 
and DOES I through X, inclusive  
 
   Defendants. 

 

Case No.: A-17-765257-C  
Dept. No.: XII   
 
 
 

NOTICE OF ENTRY OF ORDER  
DENYING DEFENDANT MICHAEL 
KOSOR’S MOTION TO DISMISS 
PURSUANT TO NRS 41.660 
 

 
TO: Defendants; and, 

TO: Their respective counsel: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on March 20, 2018, an 

Order Denying Defendant Michael Kosor’s Motion to Dismiss Pursuant to NRS 41.660 was entered in 

/// 

/// 

/// 

/// 
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the above case.  A copy of said Order is attached hereto.   

Dated this 21st day of March 2018. 

 KEMP, JONES & COULTHARD, LLP 
 
/s/ Nathanael Rulis    
J. RANDALL JONES, ESQ. (#1927) 
NATHANAEL R. RULIS, ESQ. (#11259) 
CARA D. BRUMFIELD, ESQ. (#14175) 
3800 Howard Hughes Parkway, 17th Floor 
Las Vegas, Nevada 89169 
Attorneys for Plaintiff 
 
 

 

 

CERTIFICATE OF SERVICE 

 I hereby certify that on the 20th day of March, 2018, I served a true and correct copy of the 

foregoing NOTICE OF ENTRY OF ORDER DENYING DEFENDANT MICHAEL KOSOR’S 

MOTION TO DISMISS PURSUANT TO NRS 41.660 via the Court’s electronic filing system only, 

pursuant to the Nevada Electronic Filing and Conversion Rules, Administrative Order 14-2, to all parties 

currently on the electronic service list. 

 
 

 /s/ Alison Augustine       
An Employee of KEMP, JONES & COULTHARD, LLP 
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