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DSM 
Robert J. Cassity, Esq. (9779)  
David J. Freeman, Esq. (10045) 
HOLLAND & HART LLP 

9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
Tel: (702) 669-4600 
Fax: (702) 669-4650 
bcassity@hollandhart.com 
dfreeman@hollanhart.com 
 
Holly Stein Sollod, Esq. (Pro Hac Vice Pending) 
HOLLAND & HART LLP 
555 17th Street, Suite 3200 
Denver, CO 80202 
Tel: (303) 295-8085 
Fax: (303) 295-8261 
hsteinsollod@hollandhart.com 
 
Attorneys for Richard D. Moritz,  
Bradley J. Blacketor, Timothy Haddon,  
Richard Sawchak, John W. Sheridan,  
Frank Yu, Roger A. Newell and  
Rodney D. Knutson 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

DANIEL E. WOLFUS, 
 

Plaintiff, 
v. 
 
KENNETH A. BRUNK; RICHARD D. 
MORITZ; BRADLEY J. BLACKETOR; 
TIMOTHY HADDON; MARTIN M. HALE, 
JR.; TREY ANDERSON; RICHARD 
SAWCHAK; FRANK YU; JOHN W. 
SHERIDAN; ROGER A NEWELL; 
RODNEY D. KNUTSON; NATHANIEL 
KLEIN; INV-MID, LLC; a Delaware Limited 
Liability Company; EREF-MID II, LLC, a 
Delaware Limited Liability Company; HCP-
MID, LLC, a Delaware Limited Liability 
Company; and DOES 1 through 25. 
 

Defendants. 
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“D&O Defendants”), by and through their attorneys of record, HOLLAND & HART LLP, hereby 

move this Court to dismiss the First Amended Complaint for Damages filed by Plaintiff Daniel 

E. Wolfus (“Wolfus” or “Plaintiff”) on June 30, 2017 (the “Complaint”). 

This Motion is made pursuant to Rules 12(b)(1), (2) and (5) of the Nevada Rules of 

Civil Procedure (“NRCP”) and is based on the attached Memorandum of Points and Authorities, 

the Declarations of Rodney D. Knutson, Bradley J. Blacketor, Richard Sawchak, John W. 

Sheridan, Timothy Haddon, Roger A. Newell, and Richard D. Moritz, which are attached hereto 

as Exhibits “A” through “G,” respectively, together with the exhibits, the pleadings and papers 

on file herein, and any oral argument this Court may allow. 

DATED this 25th day of August, 2017. 
 

 
 

By __/s/ David J. Freeman__________________ 
Robert J. Cassity, Esq. 
David J. Freeman, Esq.  
HOLLAND & HART LLP 

9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134     
 
Holly Stein Sollod, Esq. (Pro Hac Vice Pending) 
HOLLAND & HART LLP 
555 17th Street, Suite 3200 
Denver, CO 80202 
 
Attorneys for Richard D. Moritz,  
Bradley J. Blacketor, Timothy Haddon,  
Richard Sawchak, John W. Sheridan,  
Frank Yu, Roger A. Newell and  
Rodney D. Knutson 
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NOTICE OF MOTION 

TO:  ALL INTERESTED PARTIES AND THEIR COUNSEL: 

PLEASE TAKE NOTICE that the foregoing D&O DEFENDANTS’ MOTION TO 

DISMISS AMENDED COMPLAINT will be brought before Department XXVII of the 

above-entitled Court on the ___ day of _________________, 2017, at _______ a.m./p.m. 

DATED this 25th day of August, 2017. 
 
 
 

By __/s/ David J. Freeman__________________ 
Robert J. Cassity, Esq. 
David J. Freeman, Esq.  
HOLLAND & HART LLP 

9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134     
 
Holly Stein Sollod, Esq. (Pro Hac Vice Pending) 
HOLLAND & HART LLP 
555 17th Street, Suite 3200 
Denver, CO 80202 
 
Attorneys for Richard D. Moritz,  
Bradley J. Blacketor, Timothy Haddon,  
Richard Sawchak, John W. Sheridan,  
Frank Yu, Roger A. Newell and  
Rodney D. Knutson 

 
 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
D&O DEFENDANTS’ MOTION TO DISMISS AMENDED COMPLAINT 

I. 

INTRODUCTION 

Plaintiff, a California resident and former CEO and Chairman of the Board of Midway 

Gold Inc. (“Midway”), a now bankrupt Canadian corporation with its principal place of 

business in Englewood, Colorado, brings this action against Midway’s former officers, 

directors, and certain of Midway’s investors.  Despite the length and repetition of Plaintiff’s 

allegations in the 36-page, 138-paragraph First Amended Complaint (“Complaint” or 

“Compl.”), the facts underlying Plaintiff’s claims are straightforward.  Plaintiff alleges the 

Defendants violated California state securities law, breached fiduciary duties, aided and abetted 

Midway’s breach of fiduciary duty, committed fraud and made negligent misrepresentations to 

27             September                            9:30            xxx
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the investing public by failing to disclose certain purported material facts regarding the 

operations of Midway’s Pan Mine project in its public filings.  Plaintiff claims he relied on 

Midway’s public disclosures when, on two occasions in 2014, he exercised stock options 

granted to him years earlier at below market prices.  Relying on the false clarity of hindsight, 

Plaintiff alleges that had he known certain allegedly undisclosed facts, he would not have 

exercised the stock options in 2014; rather, he would have omnisciently sold his common stock 

when Midway’s stock reached its peak.     

No matter how Plaintiff frames his causes of action, the claims would apply equally to 

all shareholders of Midway, and therefore they are derivative in nature.  Because this case 

concerns the internal management of a Canadian corporation, the law of the forum of 

incorporation (British Columbia, Canada) governs which courts have subject matter jurisdiction 

over Plaintiff’s derivative claims. British Columbia law provides exclusive jurisdiction over 

derivative claims involving British Columbia corporations to its Supreme Court. For that reason 

alone, this Court lacks subject matter jurisdiction over Plaintiff’s derivative claims, and those 

claims must be dismissed. 

Plaintiff also lacks standing to assert the derivative claims because the claims are 

property of the Midway bankruptcy estate. Plaintiff is violating the automatic stay imposed by 

the bankruptcy code by seeking to prosecute such derivative claims. 

Plaintiff’s California state securities fraud claim also fails to state a claim upon which 

relief can be granted.  The California statute only creates a private right of action for a purchaser 

of a security where the seller engages in a material misrepresentation or omission of fact in 

connection with the purchase or sale of said security.  Because the purchase or sale of Plaintiff’s 

securities occurred at the time the stock options were granted to Plaintiff in 2009—not in 2014 

when the options were exercised—and because none of the securities at issue were sold to 

Plaintiff by the D&O Defendants, the securities claim fails as a matter of law and must be 

dismissed. 

 Lastly, under multiple recent controlling decisions of the United States Supreme Court 

as well as Nevada precedent, the D&O Defendants are not subject to personal jurisdiction in 
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Nevada.  The D&O Defendants are not subject to general jurisdiction because, with one 

exception,1 they do not reside, much less domicile, in Nevada and their contacts with Nevada 

certainly do not render them at “home” in this forum.  Furthermore, Plaintiff’s claims arise out 

of his purported reliance upon alleged material omissions contained in Midway’s SEC filings 

and press releases, which were drafted in and issued from the state of Colorado and 

communicated to Plaintiff in California where he resides.  Because the claims asserted in this 

lawsuit do not arise from the D&O Defendants’ purported contacts with the state of Nevada, 

this Court cannot exercise specific jurisdiction over them.  

 The D&O Defendants therefore bring this Motion on the grounds that (1) the Court has 

no subject matter jurisdiction over this derivative action since Midway is a British Columbia 

corporation, (2) the Complaint fails to allege a securities claim upon which relief can be 

granted, (3) the derivative claims belong to the Midway bankruptcy estate, and (4) this Court 

has no basis to exercise personal jurisdiction over the D&O Defendants because their contacts 

are insufficient as a matter of law.  The Motion should be granted and this Court should issue an 

order dismissing the Complaint. 

II. 

FACTUAL BACKGROUND2 

A. Plaintiff Becomes the Chairman and CEO of Midway Gold. 

Midway Gold Corp. (“Midway”) was a publicly traded Canadian Corporation 

incorporated under the Company Act of British Columbia3 with its principal executive offices 

located in Englewood, Colorado.4  Compl. ¶ 17.  Midway was engaged in the business of 

                                                 
1 Although this Court may exercise personal jurisdiction over Defendant Frank Yu because he is 

domiciled in Nevada, the Court still lacks subject matter jurisdiction over Mr. Yu requiring dismissal of all claims 
asserted against him. 

2 For the purposes of this motion only, the factual allegations are taken as true as they are stated in the 
First Amended Complaint. The D&O Defendants do not admit to any of the allegations by this Motion and reserve 
the right to challenge any of the allegations at any further stage of this litigation. 

3 The Business Corporations Act of British Columbia (“BCA”) replaced the former Company Act of 
British Columbia on March 29, 2004. 

4 Plaintiff has not brought any claims or lawsuits arising out of the same set of facts against Midway or the 
D&O Defendants in the provincial courts of British Columbia, the place of Midway’s incorporation. 
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exploring and mining gold, primarily from mines located in Nevada and Washington.  Id. ¶ 24.   

Plaintiff, a California resident, became an outside director of Midway in November 

2008.  Compl. ¶¶ 1, 20.  Plaintiff began purchasing Midway common stock in the open market 

in February 2008.  Id. ¶ 23.  In 2009, Plaintiff  became Chairman of the Board and the Chief 

Executive Officer of Midway, serving in both capacities until May 18, 2012 when he was 

replaced by Defendant Kenneth Brunk.  Id. ¶ 21.  Plaintiff also received stock option grants 

pursuant to an employee stock option plan on January 7 and September 10, 2009. See SEC 

Form 4 for January 7 and September 10, 2009, attached hereto as Exhibits “H” and “I,” 

respectively.5 

In May 2010, Defendant Brunk was hired by Midway as its President and Chief 

Operating Officer with the primary assignment to bring the Pan project into production. Compl. 

¶ 30. Brunk served in that capacity until May 2012 at which time he also became Chairman of 

the Board and CEO, replacing Plaintiff in these positions.  Id.  In May 2012, Midway’s Board 

of Directors voted to terminate Plaintiff as its Chairman and CEO and replaced him with Brunk.  

Id. ¶ 44. Plaintiff, however, continued as a director until June 2013 and continued to receive 

board packages consisting of all information provided to all directors and participated in the 

Board meeting which occurred prior to June 2013.  Id. 

B. The 2011 Pan Mine Study. 

At the time Plaintiff became Chairman of the Board and CEO, Midway had properties in 

the exploratory stage where gold mineralization had been identified. Compl. at ¶ 24. One of 

these properties was the Pan Mine property located at the northern end of the Pancake mountain 

range in Western Pine County, Nevada.  Id. ¶ 26.  Prior to May 2010, Midway made the 

decision to convert from a purely exploration company into a gold mining production company 

using the Pan Mine project as its initial production mine.  Id. ¶ 29.   

                                                 
5 The Court must take judicial notice of the SEC filings.  Under NRS 47.130, a court may take judicial 

notice of facts that are “[c]apable of accurate and ready determination by resort to sources whose accuracy cannot 
reasonably be questioned.” Courts have held that SEC filings and historical stock price information qualify as 
judicially noticeable. In re MGM Mirage Sec. Litig., 2:09-CV-01558-GMN, 2013 WL 5435832, at *4 (D. Nev. 
Sept. 26, 2013) (citing In re Amgen Inc. Sec. Litig., 544 F.Supp.2d 1009, 1023–24 (C.D.Cal.2008)). Where a party 
has requested judicial notice and provided the necessary information, the Court must take judicial notice. Id. 

PA0275



 

7 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

H
O

L
L

A
N

D
 &

 H
A

R
T

 L
L

P
 

95
55

 H
ill

w
oo

d 
D

ri
ve

, 2
nd

 F
lo

or
 

L
as

 V
eg

as
, N

V
 8

91
34

 
Ph

on
e:

  (
70

2)
  2

22
-2

50
0 

♦ 
Fa

x:
 (

70
2)

 6
69

-4
65

0 
In late 2011, when Plaintiff was still Midway’s Chairman and CEO, an independent 

contractor, Gustavson Associates, completed a feasibility study on the Pan Mine, which 

predicted over 1 million ounces of gold existed at the mine, and could be commercially mined 

(the “2011 Pan Mine Study”). Compl. ¶ 38 and Compl. Ex. 1 at 9. Midway disclosed the study 

to the public in December 2011 (Id. ¶ 39), and stated it was converting to a production company 

to bring the Pan Mine online as a profitable revenue stream. 

Plaintiff claims that, by either mid or late 2013, Midway’s management and its board 

(including the D&O Defendants) knew the Pan Mine was being built and operated in ways that 

were materially different from those assumed in the Pan Mine 2011 Study, but the Defendants 

did not inform investors of the material impact on cash flows as a result of those differences.  

Compl. ¶ 59.  Specifically, Plaintiff alleges the Defendants failed to disclose or misrepresented 

that Midway (1) was unable to raise sufficient cash to complete the Pan Mine project in the 

manner set forth in the Feasibility Study, as well as fund on-going operations until the Pan Mine 

project produced sufficient revenues to cover these expenses, and (2) did not seek the proper 

permits and did not have the necessary facilities to process the gold solution once leaching was 

completed, and there would be a considerable delay before the facilities were constructed and 

permitted for operations. Compl. ¶¶ 59,79. 

C. Plaintiff Exercises Stock Options in 2014. 

On January 7, 2014, Plaintiff contends he notified Midway of his intent to exercise some 

of the stock options granted to him in 2009 (see SEC Form 4 filed by D. Wolfus (Jan. 15, 2009), 

attached as Exhibit “H”6) pursuant to Midway’s stock option plan.  Compl. ¶ 60. On January 

23, 2014, Plaintiff exercised stock options by purchasing 200,000 shares at $0.56/share for 

$112,000 Canadian Dollars ($100,636 USD). Id. ¶ 63.  On September 5, 2014, Plaintiff 

contends he notified Midway, once again, of his intent to exercise some of the stock options 

granted to him in 2009 (see SEC Form 4 filed by D. Wolfus (Sept. 14, 2009), attached as 

Exhibit “I”7) pursuant to Midway’s stock option plan. Compl. ¶ 80.  On September 19, 2014, 

                                                 
6 See supra n.5. 
7 See supra n.5. 
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Plaintiff consummated his stock option exercise purchasing 1,000,000 shares at $0.86/share for 

$860,000 Canadian Dollars ($783,778 USD). Compl. ¶ 82. 

D. Plaintiff Asserts Derivative Claims Against Defendants. 

Plaintiff, as a shareholder of Midway, has asserted derivative claims arising out of the 

Board of Directors’ purported failure to disclose certain facts regarding the progress (or lack 

thereof) of the Pan Mine project prior to Plaintiff’s stock option exercises in 2014, which 

purportedly induced Plaintiff and other Midway shareholders to retain their shares of stock and 

to prop-up the price of Midway stock.  See Compl. ¶¶ 106-108, 119-120, 124-127, 132-136.  

Even if the Court accepts the facts as alleged in Plaintiff’s Complaint as true for purposes of this 

Motion, the claims are derivative based on both the nature of the claims and the alleged injury 

suffered.   

As discussed in more detail below, courts have overwhelmingly found that claims for 

negligence and breach of fiduciary duty based on supposed corporate mismanagement are 

derivative and cannot be brought by individual shareholders.  Moreover, fraud claims that are 

based on alleged misrepresentations by a corporation’s board and equally affect all shareholders 

of the corporation are clearly derivative in nature.  Perhaps most fatal to Plaintiff’s claims, 

however, is the fact that the alleged misrepresentations and omissions have allegedly resulted in 

an injury that is common to all Midway shareholders, and as such, cannot give rise to individual 

or direct claims.  As the alleged injuries to this shareholder-Plaintiff are not separate and distinct 

from the injuries to the other Midway shareholders, the claims cannot stand on their own as 

direct claims and must be dismissed due to this Court’s lack of subject matter jurisdiction. 
 

III. 

LEGAL ARGUMENT 
 

A. This Court Lacks Subject Matter Jurisdiction Because Plaintiff’s Claims Are 
Derivative On Behalf Of A British Columbian Corporation. 

This case concerns derivative claims related to Defendants’ internal management of a 

Canadian corporation.  As a result, the internal affairs doctrine requires this Court to apply the 

law of the jurisdiction where the corporation was incorporated (here, British Columbia, 
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Canada), to determine whether it has subject matter jurisdiction to hear the claims. The Business 

Corporations Act (“BCA”), which governs British Columbia corporations, provides that the 

Supreme Court of British Columbia has exclusive jurisdiction over derivative claims involving 

British Columbia corporations. Accordingly, this Court has no subject matter jurisdiction over 

Plaintiff’s derivative claims and must dismiss the same. 

1. Legal Standard on a Rule 12(b)(1) Motion 

Rule 12(b)(1) of the Nevada Rules of Civil Procedure (“NRCP”) allows a party to seek 

dismissal of a complaint for lack of subject matter jurisdiction. NRCP 12(b)(1); Morrison v. 

Beach City LLC, 116 Nev. 34, 36, 991 P.2d 982, 983 (2000). “NRCP 12(h)(3) provides that 

‘[w]henever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction 

of the subject matter, the court shall dismiss the action.’” Morrison, 116 Nev. at 36, 991 P.2d at 

983. The burden of proving subject matter jurisdiction lies with the party asserting subject 

matter jurisdiction, the plaintiff or petitioner in an action. Id. 

A motion to dismiss for lack of subject matter jurisdiction is proper “when a lack of 

jurisdiction over the subject matter [] appears on the face of the pleading.” Girola v. Roussille, 

81 Nev. 661, 663 (1965); see also, Nevada v. United States, 221 F. Supp. 2d 1241, 1248 (D. 

Nev. 2002).8  Where the 12(b)(1) is a facial challenge, the pleadings are taken as true for the 

purposes of the motion. See Nevada v. United States, 221 F. Supp. 2d at 1248; see also Jetform 

Corp. v. Unisys Corp., 11 F. Supp. 2d 788, 789 (D. Va. 1998) (holding that if the challenge is 

that the complaint fails to state sufficient facts to support subject matter jurisdiction the analysis 

is similar to a motion to dismiss for failure to state a claim). However, when considering a 

factual attack on subject matter jurisdiction, “the district court is ordinarily free to hear evidence 

regarding jurisdiction and to rule on that issue prior to trial, resolving factual disputes where 

necessary.” Augustine v. United States, 704 F.2d 1074, 1077 (9th Cir. 1983) (citing Thornhill 

Publ’g Co. v. General Tel. & Elec. Corp., 594 F.2d 730, 733 (9th Cir. 1979)). When subject 

                                                 
8 “Federal cases interpreting the Federal Rules of Civil Procedure ‘are strong persuasive authority, because 

the Nevada Rules of Civil Procedure are based in large part upon their federal counterparts.’” Executive Mgmt., 
Ltd. v. Ticor Title Ins. Co., 118 Nev. 46, 53, 38 P.3d 872, 876 (2002) (quoting Las Vegas Novelty v. 
Fernandez, 106 Nev. 113, 119, 787 P.2d 772, 776 (1990)). 
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matter jurisdiction is factually challenged, “no presumptive truthfulness attaches to plaintiff’s 

allegations, and the existence of disputed material facts will not preclude the trial court from 

evaluating for itself the merits of jurisdictional claims.” Thornhill Publ’g Co., 594 F.2d at 733 

(internal quotation and alteration omitted). 

2. The Internal Affairs Doctrine Governs 

The Nevada Supreme Court has held that the “most significant relationship test governs 

choice of law issues in tort actions unless another, more specific section of the Second 

Restatement applies to the particular tort.” Gen. Motors Corp. v. Eighth Judicial Dist. Court, 

134 P.3d 111, 116 (Nev. 2006) (emphasis added). With regard to claims of breach of fiduciary 

duty, fraud and negligence by the directors or officers of a corporation, there is a more specific 

section that applies, namely, section 309. RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 309 

(1971). Section 309 states that, in general, “the local law of the state of incorporation will be 

applied to determine the existence and extent of a director’s or officer’s liability to the 

corporation, its creditors and shareholders . . . .” Id.  This rule embodies the widely accepted 

choice-of-law principle often referred to as the “internal affairs doctrine.”9 

“The internal affairs doctrine is a conflict of laws principle which recognizes that only 

one State should have the authority to regulate a corporation’s internal affairs – matters peculiar 

to the relationship among or between the corporation and its current officers, directors, and 

shareholders – because otherwise a corporation could be faced with conflicting demands.” 

Edgar v. MITE Corp., 457 U.S. 624, 645 (1982); see also MS55, Inc. v. Gibson Dunn & 

Crutcher LLP, 420 B.R. 806, 820 (Bankr. D. Colo. 2009). The internal affairs doctrine is well 

established and generally followed throughout this country, including Nevada.10 

                                                 
9 See, e.g., Atherton v. FDIC, 519 U.S. 213, 224 (1997); see also Batchelder v. Kawamoto, 147 F.3d 915, 

920 (9th Cir. 1998) (noting that, under the internal affairs doctrine, “the rights of shareholders in a foreign 
company, including the right to sue derivatively, are determined by the law of the place where the company is 
incorporated”); Vaughn v. LJ Int’l, Inc., 94 Cal. Rptr. 3d 166, 225 (Cal. Ct. App. 2009) (applying internal affairs 
doctrine in concluding that the British Virgin Islands Business Companies Act governed appellant’s standing to 
bring his derivative claims against British Virgin Islands corporation and its directors in California). 

10 See, e.g., Fagin v. Doby George, LLC, 525 Fed. App’x 618, 619 (9th Cir. 2013) (affirming a Nevada 
federal district court’s dismissal of a shareholder derivative action for lack of subject matter jurisdiction where, 
after applying the internal affairs doctrine, plaintiffs failed to obtain leave to assert said claims from Canada’s 
Yukon Supreme Court); see also Dictor v. Creative Mgmt. Servs., LLC., 223 P.3d 332, 335 (Nev. 2010) (noting 
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Because Midway is a British Columbian corporation, its internal affairs are governed by 

the BCA. As demonstrated below, the BCA requires Plaintiff to bring his derivative claims 

before the Supreme Court of British Columbia.  Consequently, this Court does not have subject 

matter jurisdiction over Plaintiff’s claims, which necessitates dismissal. 
 

 
3. The BCA Vests Exclusive Jurisdiction in the Supreme Court of British 

Columbia to Adjudicate Plaintiff’s Derivative Claims 

This Court lacks subject matter jurisdiction to hear Plaintiff’s derivative claims because 

exclusive jurisdiction is vested in the Supreme Court of British Columbia  pursuant to the BCA. 

Specifically, Plaintiff’s derivative claims fail to satisfy two separate and necessary 

preconditions for bringing an action on behalf of a British Columbian corporation: (1) providing 

notice to the directors prior to initiating the action; and (2) obtaining judicial permission from 

the Supreme Court of British Columbia to bring the derivative action prior to filing suit.11 See 

BCA §§ 232 & 233.  

For derivative claims involving corporations that are incorporated in British Columbia, 

the BCA requires the “complainant”12 to obtain leave of the Supreme Court of British 

Columbia13 prior to asserting derivative claims against the company’s directors: 

A complainant may, with leave of the court, prosecute a legal 
proceeding in the name and on behalf of a company (a) to enforce 
a right, duty or obligation owed to the company that could be 
enforced by the company itself, or (b) to obtain damages for any 
breach of a right, duty or obligation referred to in paragraph (a) of 
this subsection. 

                                                                                                                                                             
that Nevada has adopted the RESTATEMENT (SECOND) OF CONFLICT OF LAWS as the relevant authority for its 
choice-of-law jurisprudence in tort cases); see also Hausman v. Buckley, 299 F.2d 696, 702 (2d Cir. 1962) (internal 
affairs doctrine “is well established and generally followed throughout this country”). 

11  As set forth above, the internal affairs doctrine requires this Court to look to Canadian law . For the 
avoidance of doubt, the D&O Defendants hereby provide notice of its intent to raise an issue concerning the law of 
a foreign country, Canada, pursuant to NRCP 44.1.   

12 The BCA provides that a “complainant” is “a shareholder or director of the company.” BCA § 232(1). 

13 The BCA states that derivative proceedings must be heard by “the court,” which is defined as “the 
Supreme Court.” BCA § 1(1).  The B.C. Interpretation Act clarifies that the term “Supreme Court” refers only to 
the “Supreme Court of British Columbia.” B.C. Interpretation Act, R.S.B.C. (1996), chapter 238 § 29. 
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BCA § 232(2) (emphasis added).  The Supreme Court of British Columbia may grant the 

complainant leave to assert the derivative claims if, among other things, notice of the 

application for leave has been provided to the company: 

(1) The court may grant leave under section 232 (2) or (4), on 
terms it considers appropriate, if 

(a) the complainant has made reasonable efforts to cause 
the directors of the company to prosecute or defend the 
legal proceeding,[14] 

(b) notice of the application for leave has been given to 
the company and to any other person the court may order, 

(c) the complainant is acting in good faith, and 

(d) it appears to the court that it is in the best interests of 
the company for the legal proceeding to be prosecuted or 
defended. 

BCA § 233(1) (emphasis added).  In other words, a mandatory precondition to bringing a 

derivative suit under the BCA is to apply for and receive leave of the Supreme Court of British 

Columbia to do so. Failure to do so requires dismissal of the action.  Here, Plaintiff failed to 

make application to and has not obtained leave from the Supreme Court of British Columbia to 

bring a derivative action on behalf of Midway, thus requiring dismissal. 

United States courts, including the District of Nevada and the Ninth Circuit, have 

similarly recognized they lack jurisdiction to hear shareholder claims against Canadian 

corporations and their directors.15  In Taylor, the leading case on this topic, the Delaware 

Supreme Court held that it had no subject-matter jurisdiction over a derivative suit purportedly 

brought on behalf of a Canadian corporation. The Delaware court dismissed the case, relying on 

                                                 
14 Notably, Plaintiff has failed to satisfy the precondition of making reasonable efforts to cause the 

Midway directors to prosecute this legal proceeding as no such demand has been made. 

15 See Taylor v. LSI Logic Corp., 715 A.2d 837 (Del. Supr. 1998),  overruled on other grounds by 
Martinez v. E.I. DuPont de Nemours & Co., Inc., 86 A.3d 1102, 1112 n. 42 (Del. Supr. 2014); Locals 302 & 612 of 
Int'l Union of Operating Engineers - Employers Const. Indus. Ret. Tr. v. Blanchard, 04 CIV. 5954 (LAP), 2005 
WL 2063852 (S.D.N.Y. Aug. 25, 2005); Fagin v. Doby George, LLC, 525 Fed. App’x 618 (9th Cir. May 31, 2013) 
(affirming dismissal from the District of Nevada); Hollinger Int’l, Inc. v. Hollinger Inc., 2007 WL 1029089, *10 
(N.D. Ill. Mar. 29, 2007) (denying motion to amend complaint as futile because plaintiff “has not adequately 
explained why this Court has jurisdiction to hear its rescission claims premised on the [Canada Business 
Corporations Act], when the CBCA itself provides that those claims must be heard only in certain enumerated 
Canadian courts”). 
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its “find[ing] that it was the intent of the Parliament that [derivative] actions brought under 

Section 241 of the Canada Business Corporations Act [“CBCA”] be brought only in the courts 

of Canada identified in Section 2 of the Canadian Act.” 715 A.2d at 841. 

 In Fagin, the leading Nevada case, the Ninth Circuit affirmed the Nevada federal district 

court’s order granting summary judgment for lack of subject matter jurisdiction on claims 

asserted by certain shareholders against defendant directors for conspiracy and breach of 

fiduciary duty.  525 Fed. App’x at 619.  Applying the internal affairs doctrine, the Nevada court 

determined the law of Yukon, Canada applied to the shareholders’ derivative claims because the 

company was incorporated under Yukon law. See id. The Nevada Court recognized and the 

Ninth Circuit affirmed, that Yukon law, much like the BCA and CBCA, required the 

shareholders to seek certification with a specific Canadian court prior to commencing a 

derivative action on behalf of a corporation. See id. Because Plaintiff failed to obtain such 

certification, the Ninth Circuit affirmed the Nevada federal district court’s dismissal for lack of 

subject matter jurisdiction.  See id. 

Because British Columbia law applies to Plaintiff’s claims, and because Sections 232 

and 233 of the BCA requires Plaintiff to seek leave of the Supreme Court of British Columbia 

prior to commencing a derivative action, this Court cannot properly exercise jurisdiction over 

Plaintiff’s derivative action requiring dismissal of the claims.16 

4. There is No Doubt That Plaintiff’s Claims Are Derivative. 

Although the Complaint asserts five separate causes of action, an independent 

examination of the nature of the wrong alleged unequivocally demonstrates the Complaint is 

derivative in nature.  Derivative actions are those “brought by a shareholder on behalf of the 

corporation to recover for harm done to the corporation.” Cohen v. Mirage Resorts, Inc., 119 

Nev. 1, 62 P.3d 720, 732 (2003) (citing Kramer v. W. Pac. Indus., 546 A.2d 348, 351 (Del. 

                                                 
16 Alternatively, the Ninth Circuit has found when dealing with similar issues of exclusive jurisdiction 

rendered under the analogous Alberta (Canada) Business Corporations Act, derivative claims must be dismissed for 
failure to state a claim.  Seismic Reservoir 2020, Inc. v. Paulsson, 785 F.3d 330, 335-36 (9th Cir. 2015). Under 
either scenario, pursuant to NRCP 12(b)(1) for lack of subject matter jurisdiction or NRCP 12(b)(5) for failure to 
state a claim, Plaintiff’s derivative claims do not survive a motion to dismiss.  See infra Section III(B). 
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1988)).17  “Whether a cause of action is individual or derivative must be determined from the 

nature of the wrong alleged and the relief, if any, which could result if plaintiff were to prevail.” 

Kramer, 546 A.2d  at 352. Courts undertaking such a determination “look to the body of the 

complaint, not to the plaintiff's designation or stated intention.” Id. As other Nevada courts have 

noted, when the issues raised in the Complaint relate to the impairment or devaluation of a stock 

price, such an issue impacts all shareholders equally, reflecting a derivative claim. See Sweeney 

v. Harbin Elec., Inc., No. 3:10-cv-00685-RCJ-VPC, 2011 WL 3236114, **2-3 (D. Nev. July 27, 

2011). Accordingly, Plaintiff’s refusal to label his claims as either “direct” or “derivative” is of 

no moment. 

Relevant here, a diminution in stock value is an injury that does not give a stockholder 

standing to sue on his own behalf.18  In such a case, the wrong is “entirely derivative, since 

[a]ny devaluation of stock is shared collectively by all the shareholders, rather than 

independently by the plaintiff or any other individual shareholder.”  Lee v. Marsh & McLennan 

Companies, Inc., 17 Misc. 3d 1138(A), 856 N.Y.S.2d 24, 2007 WL 4303514 (N.Y. Sup. Ct. 

2007);19 see also In re Amerco Derivative Litig., 127 Nev. 196, 226, 252 P.3d 681, 702 (2011) 

(shareholders in derivative action alleged that Board’s actions prevented corporation from 

“realizing the amount of profit it would have obtained” causing the company and shareholders 

to suffer harm). 

                                                 
17 Nevada's corporate law is modeled largely after Delaware's corporate law. See Cohen v. Mirage Resorts, 

Inc., 119 Nev. 1, 62 P.3d 720, 726–27 & n. 10 (2003). As such, Nevada courts look to decisions of Delaware 
courts, or decisions applying Delaware law, for guidance. Hilton Hotels Corp. v. ITT Corp., 978 F.Supp. 1342, 
1346 (D.Nev.1997). 

18 See Manzo v. Rite Aid Corp., 28 Del. J. Corp. L. 819, 2002 WL 31926606, at *6 (Del.Ch. Dec. 19, 
2002) (to “the extent that plaintiff was deprived of accurate information upon which to base investment decisions, 
and as a result, received a poor rate of return on her Rite Aid shares, she experienced an injury suffered by all Rite 
Aid shareholders in proportion to their pro rata share ownership,” this would give rise to a derivative claim.); In re 
Imaging3, Inc., 634 F. App’x 172, 175 (9th Cir. 2015) (“The claims in Vuksich’s state court litigation [for stock 
loss] do not allege that Vuksich suffered an injury distinct from that suffered by other shareholders, and none of his 
claims would allow him to recover any damages directly.”).   

19 Canadian law on these issues is analogous.  See, e.g., Goldex Mines Ltd. v. Revill, [1974] O.J. No. 2245 
(finding that a personal or direct action is one “not arising simply because the corporation itself has been damaged, 
and as a consequence of the damage to it, its shareholders have been injured.”);  Burt v. McLaughlan, [1992] A.J. 
No. 841 (noting the “clear acceptance” in Canadian law that “an action by a shareholder to recover for the decrease 
in the value of his shares is a derivative action rather than a personal action”). 
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Here, Plaintiff’s only alleged injury, as a result of the Defendants’ purported failure to 

disclose certain facts, is the loss in the value of his stock and the profits lost from a hypothetical 

sale of his shares at an earlier time.  Compl. ¶¶ 106-108, 111-112, 119-120, 124-127, 132-136.  

The alleged devaluation of Midway’s stock and purported lost profits from a sale of shares are 

injuries that are clearly shared by all stockholders, and as a result, any right to recovery arising 

out of those injuries belongs to the corporation as a derivative action.20 

Although Plaintiff asserted five separate causes of action, the facts underlying Plaintiff’s 

claims demonstrate the Complaint only asserts a claim for failing to disclose information in 

public filings.  Because Plaintiff cannot allege any injury resulting from this alleged failure to 

disclose that is distinct from that of other shareholders, the claims are derivative in nature. 

a. Breach of Fiduciary Duty and Aiding and Abetting 

Plaintiff asserts claims for breach of fiduciary duty and aiding and abetting Midway’s 

breach of fiduciary duty against the D&O Defendants arising out their purported failure to 

disclose certain facts regarding the progress (or lack thereof) of the Pan Mine project prior to 

Plaintiff’s stock option exercise in 2014.  Plaintiff alleges each of the Defendants owed him a 

fiduciary duty of full disclosure of material facts then existing prior to Plaintiff’s exercise of his 

stock options in 2014.21  Compl. ¶¶ 110-114. Corporate directors and officers, however, owe 

their fiduciary duties to the corporation itself – and thus, any resulting breach may only be 

asserted by a shareholder derivatively.22 As the alleged fiduciary duties said to be owed to the 

                                                 
20 See Kramer, 546 A.2d at 353 (“Any devaluation of stock is shared collectively by all the shareholders, 

rather than independently by the plaintiff or any other individual shareholder. Thus, the wrong alleged is entirely 
derivative in nature.”) Rivers v. Wachovia Corp., 819 F. Supp. 2d 484, 488 (D.S.C. 2010) (dismissing all of 
Plaintiffs’ direct claims “[b]ecause the injuries felt by Plaintiff were suffered equally by all Wachovia’s 
shareholders,” and, as a result, “he cannot bring a direct action to recover his proportion of the corporation’s losses, 
especially when any recovery would come from the pockets of the fellow shareholders.”). 

21 Though Plaintiff’s breach of fiduciary claim is a derivative claim based on the specific nature of the 
wrong alleged, all such claims, regardless of the specific wrong alleged, are usually “derivative in nature” and must 
be pursued through a derivative, and not an individual, action.  12B FLETCHER, § 5923.30 (citing representative 
cases); see also Rivers, 819 F. Supp. at 488-89 (D.S.C. 2010) (dismissing Plaintiffs’ breach of fiduciary duty claim 
because it was derivative); Brown v. Stewart, 557 S.E.2d 676, 684 (S.C. Ct. App. 2001) (“The fiduciary obligation 
of ... directors is ordinarily enforceable through a stockholder’s derivative action.”). 

22 See Bank of America Corp. v. Lemgruber, 385 F. Supp.2d 200, 224 (S.D.N.Y. 2005) (“A corporate 
officer or director generally owes a fiduciary duty only to the corporation over which he exercises management 
authority, and any breach of fiduciary duty claims arising out of injuries to the corporation in most cases may only 
be brought by the corporation itself or derivatively on its behalf.”); see also Cohen v. Mirage Resorts, Inc., 119 
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Plaintiff are not independent of the Defendants’ general fiduciary duties owed to the corporation 

or outside the “relationship which existed between and among” Plaintiff – i.e., that of 

shareholder and corporate board – the claim is derivative and must be brought in the name of 

the corporation. 

b. Fraud and Negligent Misrepresentation 

Plaintiff has also brought claims for fraud and negligent misrepresentation which, aside 

from being insufficiently pled, should be dismissed because they, too, are derivative in nature.23  

Plaintiff alleges that in reliance on material omissions in Midway’s public filings, he exercised 

stock options and refrained from selling his Midway stock.  See Compl. ¶¶ 125-127, 132-136.  

In other words, had Plaintiff been aware of the so-called truth, he would have sold his stock at 

its highest point when the alleged misstatements were made.24  But Plaintiff does not, and 

indeed cannot, claim that other similarly-situated Midway shareholders would not have also 

sold their stock upon learning the “truth.”  Because the harm that Plaintiff allegedly suffered 

was the same harm that all of Midway’s shareholders would have suffered equally, the claims 

are derivative and only injured Plaintiff and other shareholders indirectly as a result of their 

ownership of shares. 

Moreover, the fraud and negligent misrepresentation claims are a thinly-veiled attempt 

to effectively re-style derivative claims for corporate mismanagement.  Specifically, Plaintiff 

                                                                                                                                                             
Nev. 1, 19, 62 P.3d 720, 732 (2003) (“Because a derivative claim is brought on behalf of the corporation, a former 
shareholder does not have standing to assert a derivative claim.”) (citing NRCP 23.1; Keever v. Jewelry Mountain 
Mines, 100 Nev. 576, 577, 688 P.2d 317, 317 (1984); Kramer v. Western Pacific Industries, 546 A.2d 348, 351 
(Del. 1988)).   

23 See, e.g., Smith v. Waste Management, Inc., 407 F.3d 381, 386 (5th Cir. 2005) (finding Plaintiffs’ fraud 
and negligent misrepresentation claims derivative); In re Enron Corp. Securities Lit., 2005 WL 2230169, at *4 
(S.D. Tex. Sept. 12, 2005) (finding Plaintiffs’ negligent misrepresentation, common law fraud and breach of 
fiduciary duty claims derivative); Rivers, 819 F. Supp. at 488-89 (same). 

24 The plaintiffs in Smith and Rivers advanced similar arguments that were rejected by the respective 
courts in those cases.  See Smith, 407 F.3d at 384 (“Specifically, [Plaintiff] argues that, unlike other Waste 
Management shareholders, he made a specific decision, contrary to the advice of his accountants, to hold his Waste 
Management shares when he was advised to sell them.”); Rivers, 819 F. Supp. 2d at 486 (“The centerpiece of the 
Complaint is a lengthy recitation (running 56 pages) of Wachovia’s allegedly false public SEC filings, press 
releases and earnings calls, beginning in January 2007 and concluding in September 2008.  Plaintiff contends that 
the Individual Defendants engineered, approved, and disseminated these misstatements.  Plaintiff then claims that 
he refrained from selling some of his Wachovia stock in reliance on these alleged misrepresentations by 
Defendants.”).   
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alleges Defendants failed to disclose or misrepresented that Midway had (1) been unable to 

raise sufficient cash to complete the Pan Mine project in the manner set forth in the Feasibility 

Study, as well as fund on-going operations until the Pan Mine project produced sufficient 

revenues to cover these expenses and (2) not sought the proper permits and did not have the 

necessary facilities to process the gold solution once leaching was completed, and there would 

be a considerable delay before the facilities were constructed and permitted for operations. 

Compl. ¶¶ 59, 79. These alleged omissions/misrepresentations, however, relate to public 

announcements by Defendants that the mine was fully permitted and on schedule.  These “facts” 

talk of corporate mismanagement, internal disagreements, and problems at the mine, which 

target the prudence of Midway’s overall management of the Pan Mine project, rather than 

focusing on an actual misstatement by any of the Defendants.  Instead, Plaintiff simply relies on 

his own subjective belief of what caused the delay in production at the Pan Mine and makes the 

conclusory allegation that the defendants had the duty and ability to ensure that all public filings 

were true and complete and were not misleading.  Compl. ¶100.  It is therefore clear that 

although couched as fraud or misrepresentation, at the heart of these claims is the allegation that 

Midway mismanaged the Pan Mine project which led to its bankruptcy filing and the loss in 

value of Plaintiff’s stock.  Accordingly, the claims are derivative in nature. 
 

 
B. Plaintiff Lacks Standing to Assert his Claims Because They Are Property of the 

Bankruptcy Estate of Midway Gold 

Plaintiff lacks standing to assert his claims because they arose prior to the filing of 

Midway’s bankruptcy case and, as a matter of federal bankruptcy law, belong to Midway’s 

bankruptcy estate.  Furthermore, Midway’s proposed Second Amended Joint Chapter 11 Plan of 

Liquidation (the “Plan”) expressly transfers Plaintiff’s claims to its liquidating trust who will 

become the party with exclusive authority to prosecute such claims for the benefit of Midway’s 

general unsecured creditors.25 Accordingly, Plaintiff does not own nor have standing to 

prosecute his claims and the Complaint must be dismissed. 

                                                 
25 See In re Midway Gold US Inc. et al., Bankr. D. Colo., Case No. 15-16835 at Docket No. 1180.   
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1. Federal Bankruptcy Law Provides That Midway is the Owner of Plaintiff’s 
Claims and is the Exclusive Party who may Assert Such Claims. 

The commencement of a bankruptcy case creates a bankruptcy estate.  Bolick v. 

Pasionek, , 2015 WL 1734936, at *5 (D. Nev. Apr. 16, 2015).  Upon creation of the bankruptcy 

estate, section 541 of the bankruptcy code (“Section 541”) mandates that all legal and equitable 

property interests of the debtor become property of its bankruptcy estate, including all 

prepetition causes of action held by the debtor.  See 11 U.S.C. § 541(a).  Many courts, including 

the Ninth Circuit, have held that derivative claims are property of the bankruptcy estate pursuant 

to Section 541 and, as such, can only be enforced by the debtor or trustee.  See Lapidus v. 

Hecht, 232 F.3d 679, 682 (9th Cir. 2000) (“[a] bankruptcy court may enjoin a derivative claim 

brought by shareholders because the claim is property of the bankruptcy estate.”) (emphasis 

added). Because prepetition derivative claims are encompassed by Section 541 and are, thus, 

property of the bankruptcy estate, only the debtor or trustee have standing to assert such claims.  

Others attempting to exercise control over such claims are in violation of the automatic stay. 

More than two years ago, Midway filed a voluntary chapter 11 petition in June 2015.  At 

the time of the filing, all of its legal and equitable property interests—including Plaintiff’s 

purported state law derivative claims—became property of its bankruptcy estate pursuant to 

Section 541.  After the commencement of its bankruptcy case, Midway, as a debtor-in-

possession, is the party with exclusive authority to pursue Plaintiff’s derivative claims.   

Furthermore, Plaintiff’s pursuit of the derivative claims is in violation of the automatic stay. 

Because the derivative claims are the exclusive property of the Midway bankruptcy estate, 

Plaintiff does not have standing to assert the same and the Complaint must be dismissed.26 
 
 

2. Midway’s Chapter 11 Plan Proposes to Transfer Ownership of Plaintiff’s 
Claims to its Liquidating Trust for the Benefit of its Unsecured Creditors. 

Further demonstrating Plaintiff does not own any derivative claims, Midway has 

determined in its bankruptcy case that Plaintiff’s claims will be expressly dealt with in the Plan.  
                                                 

26  The deadline for filing claims in the bankruptcy case expired on September 21, 2015.  Plaintiff never 
filed a direct claim in the bankruptcy case.  See In re Midway Gold US Inc. et al., Bankr. D. Colo., Case No. 15-
16835. 
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See Docket No. 1180.27  Specifically, the Plan provides that all of the “Liquidating Trust 

Assets,” which expressly includes “Retained Causes of Action,” will be transferred to the 

“Midway Liquidating Trust” in order to pursue, prosecute, settle or abandon all “Retained 

Causes of Action” for the benefit of Midway’s unsecured creditors.  See a copy of the relevant 

portions of the Plan, attached hereto as Exhibit “J,” at §§ I.A.81, 91, and 115; IV.D.1; and 

IV.E.  The definition of “Retained Causes of Action” expressly includes all “Causes of Action,” 

including “all claims…of any of the Debtors…that are or may be pending on the Effective 

Date…against any entity… whether…derivative or otherwise and whether asserted or 

unasserted as of the Effective Date.” See id. at § I.A.21. 

Furthermore, Plaintiff’s claims will not only vest in the Midway Liquidating Trust, but 

the “Liquidating Trustee shall have the exclusive right to institute, prosecute, abandon, settle or 

compromise any Retained Causes of Action.”  Ex. J at § IX.H.1(a)-(c).  Any proceeds received 

from the liquidation of the Retained Cause of Action, which expressly includes Plaintiff’s 

claims, will be distributed to Midway’s general unsecured creditors.  See id. at § III.B.7.  

Plaintiff cannot proceed any further on his claims because such claims are being exclusively 

administered in Midway’s bankruptcy case for the benefit of its general unsecured creditors.  

Accordingly, Plaintiff’s complaint should be dismissed.    

C. Plaintiff Fails To State a Claim for Relief Under California Securities Law. 

1. Legal Standard on a Rule 12(b)(5) Motion. 

When a plaintiff fails to “state a claim upon which relief can be granted,” the Court must 

dismiss the claim upon motion under NRCP 12(b)(5). “In considering a motion to dismiss 

pursuant to NRCP 12(b)(5)...the court accepts a plaintiff’s factual allegations as true, but the 

allegations must be legally sufficient to constitute the elements of the claims asserted.”  Sanchez 

ex rel. Sanchez v. Wal-Mart Stores, Inc., 125 Nev. 818, 823, 221 P.3d 1276, 1280 (2009) 

(citation omitted).  “To survive dismissal, a complaint must contain some ‘set of facts, which, if 

                                                 
27 On May 2, 2017, the Bankruptcy Court held a contested confirmation hearing on whether Midway’s 

Plan should be confirmed under section 1129 of the bankruptcy code.  The Bankruptcy Court has not issued its 
decision since the hearing and Midway’s Plan remains pending and unconfirmed. 
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true, would entitle the plaintiff to relief.’”  In re Amerco Derivative Litig., 127 Nev. 196, 211, 

252 P.3d 681, 692 (2011) (citation omitted).  “Dismissal is proper where the allegations are 

insufficient to establish the elements of a claim for relief.”  Stockmeier v. Nevada Dep’t of 

Corr., 124 Nev. 313, 316, 183 P.3d 133, 135 (2008) (citations omitted).  

The Complaint fails to state a claim under California securities fraud statutes because (1) 

Plaintiff has not pled a misrepresentation in connection with a purchase or sale of securities and 

(2) such claims can only be brought against sellers of securities, which Defendants are not.28 
 

 
2. Plaintiff Does Not Satisfy the “In Connection With a Purchase or Sale” 

Requirement Found in the Statute. 

The California Corporate Securities Law of 1968 includes three sections concerning 

fraudulent and prohibited practices in the purchase and sale of securities, namely §§ 25400-

25402.  Relevant in this case, Section 25401 prohibits misrepresentation in connection with the 

purchase or sale of securities in general. California Amplifier, Inc. v. RLI Ins. Co., 94 Cal. App. 

4th 102, 108-109 (2001).  A claim for securities fraud in California requires a plaintiff to show 

that the “defendant engaged in a material misrepresentation or omission of fact, with scienter, in 

connection with the purchase or sale of a security, and economic loss.” CAL. CORP. CODE §§ 

25401, 25501; Mueller v. San Diego Entm't Partners, LLC, No. 16CV2997-GPC(NLS), 2017 

WL 2230161, at *8–9 (S.D. Cal. May 22, 2017).  Section 25401 provides that: 
 
It is unlawful for any person to offer or sell a security in this state 
or buy or offer to buy a security in this state by means of any 
written or oral communication which includes an untrue statement 

                                                 
28 Furthermore, this Court cannot adjudicate the claims predicated on California’s Corporate Securities 

Law of 1968 (the “Corporate Securities Law”) because the Corporate Securities Law cannot be applied 
extraterritorially to a Canadian corporation where the underlying transaction did not occur in California, the 
company whose securities at issue is headquartered in Colorado, and the gold mine at issue is in Nevada.  See 
Jones v. Re-Mine Oil Co., 119 P.2d 219, 223-25 (Cal. App. 1941) (In an action for fraudulent promises in 
connection with the sale of stock, undisputed evidence showing that the corporation was organized under the laws 
of Nevada, that at time of its organization plaintiff and defendant were in Nevada, and that money paid by plaintiff 
for stock was paid to corporation in Nevada and stock certificates were delivered to plaintiff in Nevada, standing 
alone, would show a transaction completely carried out in Nevada, and the California Corporate Securities Act 
would have no application); see also People ex rel Du Fauchard v. U.S. Financial Management, Inc., 87 Cal. Rptr. 
3d 615, 625 (Cal. App. 2009) (“The presumption against extraterritoriality is one against an intent to encompass 
conduct occurring in a foreign jurisdiction in the prohibitions and remedies of a domestic statute.”) (quoting 
Diamond Multimedia Systems, Inc. v. Superior Court of Santa Clara County, 19 Cal.4th 1036, 1060, 968 P.2d 539 
(Cal. 1999)). 
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of a material fact or omits to state a material fact necessary in order 
to make the statements made, in the light of the circumstances 
under which they were made, not misleading. 

CAL. CORP. CODE § 25401.  Section 25501 is a corresponding section that establishes a private 

right of action for damages and rescission based on Section 25401 liability. See California 

Amplifier, Inc. v. RLI Ins. Co., 94 Cal. App. 4th 102, 109, 113 Cal. Rptr. 2d 915 (2001). Section 

25501 provides, in pertinent part, that: 

 
Any person who violates Section 25401 shall be liable to the 
person who purchases a security from him or sells a security to him 
... unless the defendant proves that the plaintiff knew the facts 
concerning the untruth or omission or that the defendant exercised 
reasonable care and did not know ... of the untruth or omission. 
 

CAL. CORP. CODE § 25501. 

 “Offers” and “offers to sell” are defined in Section 25017(b) of the CAL. CORP. CODE 

and include “every attempt or offer to dispose of, or solicitation of an offer to buy, a security or 

an interest in a security for value.” CAL. CORP. CODE § 25017(b).  However, under Section (e), 

the exercise of the right to purchase shares is not an “offer” or “sale.”  CAL. CORP. CODE § 

25017(e) states:  
 
Every sale or offer of a warrant or right to purchase or subscribe to 
another security of the same or another issuer, as well as every sale 
or offer of a security which gives the holder a present or future 
right or privilege to convert the security into another security of the 
same or another issuer, includes an offer and sale of the other 
security only at the time of the offer and sale of the warrant or right 
or convertible security and neither the exercise of the right to 
purchase or subscribe or to convert nor the issuance of securities 
pursuant thereto is an offer or sale.  

CAL. CORP. CODE § 25017(e) (emphasis added).   

Here, Plaintiff’s claim fails as a matter of law because he did not purchase or sell a 

security in 2014 when he exercised his stock options.  Purchases and sales are deemed to 

occur at the time of the grant of the exercise of stock options, not at the time they are 

exercised. CAL. CORP. CODE § 25017(e).  Because Plaintiff acquired his stock options in 2009 

(see Exs. I and J29) when he was on the Board of Directors of Midway Gold, and there are no 
                                                 

29 See supra n.6. 
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allegations of any misrepresentations made by Defendants in 2009 in connection with the 

purchase or sale of the options, Plaintiff fails to state a claim upon which relief can be granted. 

3. Defendants Are Not Sellers of Securities Under the California Statute 

Sections 25401 and 25501 impose liability only on the actual seller of the security. 

Apollo Capital Fund, LLC v. Roth Capital Partners, LLC, 158 Cal. App. 4th 226, 253–54, 70 

Cal.Rptr.3d 199 (2007).  Plaintiff’s attempt to state a claim for relief against Defendants fails 

for the additional reason that he fails to allege facts showing that he was in privity with any of 

the Defendants—which is required for a Section 25501 claim.  See Apollo, 158 Cal. App. 4th at 

252–54, 70 Cal. Rptr. 3d 199. 

Plaintiff does not allege that he purchased any shares of Midway stock from any 

Defendant.  Rather, the Complaint clearly alleges that purchases were made directly from 

Midway.  See Compl. ¶¶ 23, 97, 102.  Furthermore, he fails to, and cannot, allege any facts 

showing Defendants materially assisted in violations of other sections of the California 

Securities Law with intent to defraud.  Accordingly, Plaintiff cannot allege a claim for relief 

under Sections 25401 and 25501, and the Court should dismiss with prejudice Plaintiff’s claim.  

Jackson v Fischer, 931 F. Supp. 2d 1049 (E.D. Cal. 2013). 

D. This Court Lacks Personal Jurisdiction Over the D&O Defendants. 

This Court should dismiss the Complaint pursuant to NRCP 12(b)(2) because exercising 

personal jurisdiction over the nonresident D&O Defendants30 would be improper and offend 

due process.  Significantly, Plaintiff is not a Nevada resident; Midway is not a Nevada 

corporation; Midway is not headquartered in Nevada; and the D&O Defendants do not reside in 

Nevada, which prompts the question: Why was this matter filed in Nevada?  The sole basis 

upon which Plaintiff alleges jurisdiction is proper in this state is that one of the Defendants 

resides in Nevada. Of course, the domicile of one individual defendant does not convey 

jurisdiction over any of the other defendants. The D&O Defendants’ contacts with Nevada 

certainly are not so continuous and systematic as to render any of them at “home” in this forum, 

                                                 
30 For purposes of Section III(D), Defendant Frank Yu is not included in the defined term D&O 

Defendants. Nevertheless, the claims asserted against Mr. Yu are still ripe for dismissal. See supra n.1. 
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0 
such that exercising general jurisdiction in Nevada would be proper.  Furthermore, each of the 

claims asserted in the Complaint arise out of Plaintiff’s reliance upon purported material 

omissions contained in Midway’s SEC filings and press releases, which were drafted in and 

issued from the state of Colorado where Midway’s principal place of business and its offices are 

located.  Because the claims asserted in this lawsuit do not arise from the D&O Defendants’ 

purported contacts with the state of Nevada, Plaintiff cannot meet his burden of showing that 

specific jurisdiction exits. 

1. Legal Standard on a Rule 12(b)(2) Motion. 

To obtain jurisdiction over a non-resident defendant, Plaintiff bears the burden of 

showing that jurisdiction exists.31  “A plaintiff must show that: (1) the requirements of the 

state’s long-arm statute have been satisfied, and (2) due process is not offended by the exercise 

of jurisdiction.” First, “Nevada’s long-arm statute, NRS 14.065, reaches the limits of due 

process set by the United States Constitution.”32  Second, the Due Process Clause of the 

Fourteenth Amendment of the United States Constitution requires a nonresident defendant to 

have “‘minimum contacts’” with the forum state sufficient to ensure that exercising personal 

jurisdiction over him would not offend “‘traditional notions of fair play and substantial 

justice.’”33 

Due process requirements are satisfied if the nonresident defendant’s contacts are 

sufficient to obtain either (1) general jurisdiction, or (2) specific personal jurisdiction, and it is 

reasonable to subject the nonresident defendants to suit in the forum state.34  Courts may 

exercise general or “all-purpose” personal jurisdiction over a defendant “to hear any and all 

claims against it” only when the defendant’s affiliations with the forum state “are so constant 

                                                 
31 See Trump v. District Court, 109 Nev. 687, 698, 857 P.2d 740, 747 (1993); see also Int’l Shoe Co. v. 

Washington, 326 U.S. 310 (1945); see also Casentini v. Ninth Judicial Dist. Court, 110 Nev. 721, 726, 877 P.2d 
535, 539 (1994). 

32 See Baker v. Dist. Ct., 116 Nev. 527, 531, 999 P.2d 1020, 1023 (2000). 

33 Id. at 531-32, 999 P.2d at 1023; see also Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945); see 
also Arabella Mut. Ins. Co. v. Dist. Court, 122 Nev. 509, 134 P.3d 710 (2006). 

34 Viega GmbH v. Eighth Jud. Dist. Ct., 130 Nev. Adv. Op. 40, 328 P.3d 1152, 1156 (2014) (citing 
Arbella, 122 Nev. at 512, 516, 134 P.3d at 712, 714; Daimler AG v. Bauman, –––– U.S. ––––, –––– n. 20, 134 
S.Ct. 746, 762 n. 20, 187 L.Ed.2d 624 (2014)).   
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0 
and pervasive as to render it essentially at home in the forum State.”  Bauman, 134 S. Ct. at 751.  

By contrast, specific personal jurisdiction comports with due process only where “the 

defendant’s suit-related conduct” creates “a substantial connection with the forum state.”35 

As set forth in detail below, Plaintiff has not established, and indeed cannot establish, 

that the D&O Defendants’ contacts with Nevada are sufficient for the Court to obtain either 

general or specific jurisdiction.  Therefore, the Complaint must be dismissed because the 

exercise of jurisdiction over the D&O Defendants would violate the requirements of due 

process. 

2. This Court Lacks General Jurisdiction Over the D&O Defendants. 

General jurisdiction over a defendant allows a plaintiff to assert claims against that 

defendant unrelated to the forum.  Viega GmbH, 328 P.3d at 1157. General jurisdiction 

approximates physical presence in the forum. Schwarzenegger v. Fred Martin Motor Co., 374 

F.3d 797, 801 (9th Cir. 2004). “This is an exacting standard, as it should be, because a finding 

of general jurisdiction permits a defendant to be hailed into court in the forum state to answer 

for any of its activities anywhere in the world.” Id. (emphasis added); see also Budget Rent-A-

Car v. Eighth Judicial Dist. Court, 108 Nev. 483, 485, 835 P.2d 17, 19 (1992) (“The level of 

contact with the forum state necessary to establish general jurisdiction is high.”).  Such broad 

jurisdiction is available only in limited circumstances, when a non-resident defendant’s contacts 

with the forum state are so “‘continuous and systematic’ as to render [it] essentially at home in 

the forum State.”  Viega GmbH, 328 P.3d at 1157 (internal citations omitted).  As recently 

clarified by the United States Supreme Court, “only a limited set of affiliations with a forum 

will render a defendant amenable to general jurisdiction there.” Bauman, 134 S. Ct. at 760.  

“For an individual, the paradigm forum for the exercise of general jurisdiction is the 

individual’s domicile. . . .”  Id. (citations omitted) (emphasis added).   

The Complaint does not and cannot allege that the D&O Defendants have the 

“substantial” or “continuous and systematic” contacts with Nevada that would warrant the 

                                                 
35 Walden v. Fiore, 571 U.S. ––––, ––––, 134 S. Ct. 1115, 1121-22 (2014); Goodyear Dunlop Tires 

Operations S.A. v. Brown, 564 U.S. 915 (2011). 
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application of general jurisdiction.  See, e.g., Trump, 109 Nev. at 699. The supporting 

declarations establish that with a few isolated exceptions, none of the D&O Defendants: 

 Are residents of Nevada (Ex. A ¶ 3; Ex. B ¶ 3; Ex. C ¶ 3; Ex. D ¶¶ 
1, 4; Ex. E ¶ 3; Ex. F ¶ 3; Ex. G ¶¶ 2-3); 

 Own personal or real property, or have any other personal assets in 
Nevada (Ex. A ¶ 6; Ex. B ¶ 6; Ex. C ¶ 8; Ex. D ¶ 8; Ex. E ¶ 6; Ex. 
F ¶ 6; Ex. G ¶ 6); 

 Own or maintain any offices in Nevada  (Ex. A ¶ 5; Ex. B ¶¶ 4, 11; 
Ex. C ¶¶ 5, 14; Ex. D ¶¶ 5, 13; Ex. E ¶¶ 4, 12; Ex. F ¶¶ 4, 9; Ex. G 
¶ 10);  

 Hold any Nevada licenses (Ex. A ¶ 8; Ex. B ¶ 9; Ex. C ¶ 12; Ex. D 
¶ 11; Ex. E ¶ 10; Ex. F ¶ 8; Ex. G ¶ 9); 

 Own any interest in any companies or corporations organized in 
Nevada or held any managerial or employment positions with any 
such companies or corporations (Ex. A ¶ 15; Ex. B ¶ 10; Ex. C ¶ 
13; Ex. D ¶ 12; Ex. E ¶ 11);36 

 Own or maintain any bank accounts in Nevada (Ex. A ¶ 17; Ex. B 
¶ 13; Ex. C ¶ 16; Ex. D ¶ 15; Ex. E ¶ 14; Ex. F ¶ 11; Ex. G ¶ 12); 

 Maintain any telephone, facsimile or telex number in Nevada (Ex. 
A ¶ 18; Ex. B ¶ 14; Ex. C ¶ 17; Ex. D ¶ 16; Ex. E ¶ 15; Ex. F ¶ 12; 
Ex. G ¶ 13); 

 Been required to maintain, or maintained, a registered agent for 
service in Nevada (Ex. A ¶ 19; Ex. B ¶ 15; Ex. C ¶ 18; Ex. D ¶ 17; 
Ex. E ¶ 16; Ex. F ¶ 13; Ex. G ¶ 14); or 

 Been a party to a lawsuit in Nevada, except for the instant case 
(Ex. A ¶ 20; Ex. B ¶ 16; Ex. C ¶ 19; Ex. D ¶ 18; Ex. E ¶ 17; Ex. G 
¶ 15).37 

The D&O Defendants have only occasionally traveled to Nevada, primarily in fulfilling their 

official corporate duties as board members of Midway. Furthermore, the sections of the 

Complaint entitled “Parties” and “Jurisdiction and Venue” do not allege that any of the D&O 

Defendants have any of the kinds of contacts with Nevada that might suffice for the exercise of 

general jurisdiction.  Thus, the D&O Defendants do not have the “continuous and systematic” 

                                                 
36 Mr. Newell has owned an interest in a company organized in the State of Nevada, but his relationship to 

said company has nothing to do with the claims asserted in this lawsuit.  
37 Mr. Newell was a party to a lawsuit in Nevada.  
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contacts with Nevada that would render them essentially at “home” in Nevada, which is 

necessary to support a finding of general jurisdiction.  Viega GmbH, 328 P.3d at 1157. 

3. This Court Lacks Specific Jurisdiction Over the D&O Defendants. 

In deciding whether exercising specific personal jurisdiction is appropriate, the Court 

considers a three-prong test; 
 
[1] [t]he defendant must purposefully avail himself of the privilege 
of acting in the forum state or of causing important consequences 
in that state. [2] The cause of action must arise from the 
consequences in the forum state of the defendant's activities, and 
[3] those activities, or the consequences thereof, must have a 
substantial enough connection with the forum state to make the 
exercise of jurisdiction over the defendant reasonable. 

Consipio Holding, BV v. Carlberg, 128 Nev., Adv, Op. 43, 282 P .3d 751, 755 (2012) 

(quotation omitted); see also Viega GmbH, 328 P.3d at 1157.   

As the United States Supreme Court recognized: “whether a forum State may assert 

specific jurisdiction over a nonresident defendant focuses on ‘the relationship among the 

defendant, the forum, and the litigation.’” Walden, 134 S.Ct. at 1122 (internal citations omitted).  

For a state to exercise jurisdiction consistent with due process, the defendant’s suit-related 

conduct must create a substantial connection with the forum state.  Id. 

For an exercise of specific jurisdiction to comport with due process, the suit must arise 

“out of contacts that the ‘defendant himself’ creates with the forum State.”38  Walden, 134 S.Ct. 

at 1122 (quoting Burger King Corp., 471 U.S. at 475, 105 S. Ct. 2174) (emphasis in original).  

The Supreme Court has “consistently rejected attempts to satisfy the defendant-focused 

‘minimum contacts’ inquiry by demonstrating contacts between the plaintiff (or third parties) 

and the forum State.”  Id. at 1122, 1125 (concluding that causing an “injury to a forum resident 

is not a sufficient connection to the forum,” and “the plaintiff cannot be the only link between 

                                                 
38 In Walden, airline passengers brought a Bivens action against a police officer, alleging the officer 

violated their Fourth Amendment rights by, inter alia, seizing cash from them in Georgia during their return trip to 
Nevada, and keeping the money after concluding that it did not come from drug-related activity. The United States 
District Court for the District of Nevada dismissed for lack of jurisdiction, but the Ninth Circuit reversed. The 
United States Supreme Court, reversing the Ninth Circuit’s decision, held that the police officer lacked the minimal 
contacts with Nevada required for the exercise of personal jurisdiction, even if the officer knew that his allegedly 
tortious conduct in Georgia would delay the return of the funds to the passengers with connections to Nevada. 
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the defendant and the forum”).  In other words, the “minimum contacts” analysis looks to the 

defendant’s contacts with the forum state itself, not the defendant’s contacts with persons who 

reside there.  Id. at 1122. 

In this case, Plaintiff has not alleged that the D&O Defendants engaged in any specific 

“suit-related conduct” that would create a substantial connection between them and Nevada.  

See, generally, Compl.  The only basis for jurisdiction asserted in the Complaint is that at least 

one Defendant, i.e. Frank Yu, resided and still resides in Nevada.  See Compl. at ¶16.  Each of 

the claims asserted in the Complaint arise out of Plaintiff’s reliance upon purported material 

omissions contained in Midway’s SEC filings and press releases.  See Compl. at ¶¶ 101, 106, 

126, 127, 135, 136.  What matters for specific jurisdiction purposes is that Plaintiff has not 

alleged, and cannot allege, that any of the D&O Defendants’ allegedly tortious conduct 

(material omissions in public filings) took place in Nevada.  See, generally, Complaint.  Indeed, 

the SEC filings and press releases were entirely drafted in and issued from the state of Colorado 

where Midway’s principal place of business and executive offices are located.  They were also 

received and purportedly acted upon by Plaintiff in the state of California. See Compl. ¶ 1. 

Absent evidence to the contrary, there is no basis for the exercise of specific jurisdiction, and 

dismissal of Plaintiff’s Complaint must follow.   

Even if Midway was a Nevada corporation, which it is not, mere affiliation with a 

Nevada operation is not enough to confer jurisdiction on nonresident defendants.  See Southport 

Lane Equity II, LLC v. Downey, 177 F.Supp.3d 1286 (D. Nev. 2016).  In Southport Lane, a 

shareholder brought direct and derivative action against a corporation’s directors and officers, 

alleging breach of fiduciary, unjust enrichment, and requesting a declaration that a shareholder’s 

designee is a member of the board and to declare void a transaction that diluted the 

shareholder’s shares, and requesting appointment of a receivership.  The non-resident corporate 

officers and directors each moved to dismiss for lack of personal jurisdiction and failure to state 

a claim.  In granting the motion to dismiss, the District Court held that non-resident director and 

officer defendants’ mere affiliation with the Nevada corporation was insufficient for personal 

jurisdiction. 177 F. Supp. 3d at 1296.  The District Court recognized that “a mere connection 
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0 
between a defendant and a plaintiff that has contacts with the forum state or that has been 

injured in the state is insufficient for personal jurisdiction under the Due Process Clause.” Id.  

As a result, the Court concluded, “[s]ubjecting the directors or officers of a corporation to 

jurisdiction in any forum in which a corporation operates or is incorporated when the directors 

or officers have no personal contacts whatsoever with the forum state denies them due process 

protection.”  Id. The Court acknowledged, “what matters most in this analysis is not the 

corporation’s own contacts with Nevada but the individual Defendants’ contacts with the 

State.” Id. (emphasis added). 

Here, the exercise of personal jurisdiction is even more tenuous because Plaintiff is not 

a Nevada citizen and Midway is not a Nevada corporation.  Furthermore, there is nothing in 

the pleadings or declarations that provide this Court with a basis to believe the D&O 

Defendants had any contact with Nevada related to the purportedly wrongful conduct alleged in 

the Complaint.  The D&O Defendants did not perform any of the acts alleged against them in 

Nevada, but rather Colorado.  The only connection the D&O Defendants have to Nevada is 

attending the ceremonial groundbreaking of the Pan Mine and the occasional board meeting.  

However, Plaintiff’s claims do not arise out of or relate to any representations made during the 

groundbreaking or board meeting.  Because no Nevada corporation is involved in this suit and 

the D&O Defendants did not expressly aim any conduct at Nevada associated with Plaintiff’s 

allegations of wrongdoing, this Court has no specific jurisdiction and must dismiss the 

Complaint. 

IV. 

CONCLUSION 

Midway is a British Columbian corporation. The internal affairs doctrine requires that 

the law of the forum of incorporation governs Plaintiff’s derivative claims, regardless of the 

label, and therefore, the BCA controls. Sections 232 and 233 of the BCA require Plaintiff to 

seek leave of the Supreme Court of British Columbia before proceeding with this derivative 

action. Plaintiff did not seek such leave, accordingly, this Court has no subject matter 

jurisdiction over Plaintiff’s derivative claims, and such claims should be dismissed. Even if 
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Plaintiff’s California state securities law claim is not derivative, by its very terms California law  

limits claims for misrepresentation and omission to those ‘in connection with a purchase or 

sale” in California.  Purchases and sales are deemed to occur at the time of the grant of the 

exercise of stock options, not at the time they are exercised.  Further, the claims are property of 

the Midway Gold bankruptcy estate, and Plaintiff lacks standing by virtue of the bankruptcy 

code and the terms of the Plan in the bankruptcy case to assert the derivative claims.  Lastly, 

this Court has no basis to exercise personal jurisdiction over the D&O Defendants because their 

contacts are insufficient as a matter of law.  Defendants therefore respectfully request that this 

Court grant the Motion and enter an order dismissing the Complaint in its entirety. 

DATED this 25th day of August, 2017. 
 
 
 

By __/s/ David J. Freeman__________________ 
Robert J. Cassity, Esq. 
David J. Freeman, Esq.  
HOLLAND & HART LLP 

9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134     
 
Holly Stein Sollod, Esq. (Pro Hac Vice Pending) 
HOLLAND & HART LLP 
555 17th Street, Suite 3200 
Denver, CO 80202 
 
Attorneys for Richard D. Moritz,  
Bradley J. Blacketor, Timothy Haddon,  
Richard Sawchak, John W. Sheridan,  
Frank Yu, Roger A. Newell and  
Rodney D. Knutson 
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CERTIFICATE OF SERVICE 

Pursuant to Nev. R. Civ. P. 5(b), I hereby certify that on the 25th day of August, 2017, I 

served a true and correct copy of the foregoing D&O DEFENDANTS’ MOTION TO 

DISMISS AMENDED COMPLAINT by the following method(s): 
 
[X]  Electronic:  by submitting electronically for filing and/or service with the Eighth Judicial 

District Court’s e-filing system and served on counsel electronically in accordance with 
the E-service list to the following email addresses: 

 
James R. Christensen, Esq. (3861)
JAMES R. CHRISTENSEN PC 
601 S. 6th St. 
Las Vegas NV 89101 
Tel:  (702) 272-0406 
Fax: (702) 272-0415 
jim@jchristensenlaw.com 
 
Attorneys for Plaintiff Daniel E. Wolfus 
 

Eric B. Liebman, Esq. 
MOYE WHITE LLP 
16 Market Square, 6th Floor 
1400 16th Street 
Denver, CO 80202 
Tel:  (303) 292-7944 
Fax: (303) 292-4510 
eric.liebman@moyewhite.com 
 
Attorneys for Kenneth A. Brunk

Mark E. Ferrario, Esq. 
Christopher Miltenberger, Esq. 
GREENBERG TRAURIG, LLP 
3773 Howard Hughes Pkwy Ste. 400 
Las Vegas, NV 89169 
Tel:  (702) 792-3773 
ferrariom@gtlaw.com 
miltenbergerc@gtlaw.com 
 
Attorneys for Martin M. Hale, Jr. Trey 
Anderson, Nathaniel Klein, INV-MID, LLC, 
EREF-MID II, LLC, and HCP-MID, LLC
 
 

  /s/ Valerie Larsen  
An Employee of Holland & Hart LLP 
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[NN
[aaNMZ[�NT�ÖÖ
×
ÖÖ
�MJTZ\IJ ÖÖÖÖÖ
�ÊØ
̀fOTJÖÖÖÖÖ
̀YYMZTJ
�PM�T
\M\NT
�TNIf�ÖÖÖÖÖ
̀\dTJ
�QaTZMYW
�TNIf��¢[Q\� �HMJQ\� �ÑMSSNT��Ê��Ê
gR¢XÐR_�
U¢e��
Ù�½ÊL ��
�[\T
IY
�[JNMTQ\
bJ[OQ[Z\MIO
�ÑÑÚ��ÚÛÛ�
Ê�ÚÊÏÚ�ÊÊË�X\JTT\�¢̀ X
��c�¢�X�
��ËÊÊ�L L�
RY
�KTOSKTO\�
�[\T
̀JMPMO[N
HMNTS�ÑÑÚ��ÚÛÛ�
 ½�
ROSM�MSV[N
IJ
ÜIMO\ÚcJIVa
HMNMOP��dTẐ
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IY
\dT
X����O\TJ
X\IẐ
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF COLORADO 

 

In re: 
 
MIDWAY GOLD US INC. et al., 1 
  
  Debtors. 

) 
) 
) 
) 
) 
) 

Case No. 15-16835 MER 
 
Chapter 11 
Jointly Administered Under 
Case No. 15-16835 MER 
 

  

SECOND AMENDED JOINT CHAPTER 11 PLAN OF LIQUIDATION 
  

 
SQUIRE PATTON BOGGS (US) LLP 
 

SENDER WASSERMAN WADSWORTH, P.C. 

Stephen D. Lerner  Harvey Sender 
Elliot M. Smith Aaron Conrardy 
221 E. Fourth Street, Suite 2900 1660 Lincoln Street, Suite 2200 
Cincinnati, Ohio 45202 Denver, Colorado 80264 
Telephone: (513) 361-1200 Telephone: (303) 296-1999 
Facsimile: (513) 361-1201 Facsimile: (303) 296-7600 
  
-and-  Local Counsel for the Debtors and Debtors in 

Possession 
Nava Hazan  
30 Rockefeller Plaza, 23rd Floor  
New York, New York 10112  
Telephone: (212) 872-9800  
Facsimile: (212) 872-9815  
  
Counsel for the Debtors and Debtors in 
Possession 
 

 

Dated: February 23, 2017 
 

 

 

                                                           
1 The Debtors and their respective case numbers are: Midway Gold US Inc. (15-16835 MER); Midway Gold Corp. 
(15-16836 MER); Golden Eagle Holding Inc. (15-16837 MER); MDW-GR Holding Corp. (15-16838 MER); RR 
Exploration LLC (15-16839 MER); Midway Services Company (15-16840 MER); Nevada Talon LLC (15-16841 
MER); MDW Pan Holding Corp. (15-16842 MER); MDW Pan LLP (15-16843 MER); MDW Gold Rock LLP (15-
16844 MER); Midway Gold Realty LLC (15-16845 MER); MDW Mine ULC (15-16846 MER); GEH (B.C.) 
Holding Inc. (15-16847 MER) , GEH (US) Holding Inc. (15-16848 MER). 
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3

procedures of the Bankruptcy Court, each as applicable to the Chapter 11 Cases and as amended 
from time to time.

12. “Beneficiaries” means holders of Allowed Claims entitled to receive Distributions 
from the Liquidating Trust Fund under the Plan, whether or not such Claims were Allowed 
Claims on the Effective Date.

13. “Business Day” means any day, other than a Saturday, Sunday or “legal holiday” 
(as that term is defined in Fed. R. Bankr. P. 9006(a)).

14. “Buyers” means Solidus Resources as the Buyer of the Spring Valley Assets, and 
GRP Minerals as the Buyer of the GRP Purchased Assets.  In the event of a Tonopah Project 
Sale, the buyer(s) of the Tonopah Project shall be included in this definition.    

15. “Canadian Court” means the Supreme Court of British Columbia.

16. “Canadian Recognition Proceedings” means those Canadian insolvency 
proceedings commenced by Midway Gold US Inc. as the foreign representative of the Debtors, 
which are pending in the Canadian Court under the Companies’ Creditors Arrangement Act, 
R.S.C. 1985, c. C-36, as amended, Action No. S-155201, Vancouver Registry.

17. “Carve-Out” shall have the meaning given in the Cash Collateral Order.  

18. “Cash Collateral Order” means the Final Order (A) Authorizing Post-Petition 
Use of Cash Collateral, (B) Granting Adequate Protection to Secured Parties, and (C) Granting 
Related Relief entered by the Bankruptcy Court on November 9, 2015 (Docket No. 452), as 
amended by (i) the Notice of Extension of Sale Process Milestone Date (Docket No. 652), (ii) the 
Second Notice of Extension of Sale Process Milestone Dates Under Final Cash Collateral Order
(Docket No. 689) and (iii) the Notice of Extension of Sale Process Milestone Dates and Revised 
Form of Proposed Bid Procedures Order and Other Sale Related Documents (Docket No. 784).

19. “Cash Investment Yield” means the net yield earned by the Midway Liquidating 
Trust from the investment of Cash held pending Distribution in accordance with the provisions 
of the Plan and the Liquidating Trust Agreement.

20. “Cash” means legal tender of the United States of America or the equivalent 
thereof, including bank deposits, checks and readily marketable securities or instruments issued 
by an Entity, including, without limitation, readily marketable direct obligations of, or 
obligations guaranteed by, the United States of America, commercial paper of domestic 
corporations carrying a Moody’s rating of “A” or better, or equivalent rating of any other 
nationally recognized rating service, or interest-bearing certificates of deposit or other similar 
obligations of domestic banks or other financial institutions having a shareholders’ equity or 
capital of not less than one hundred million dollars ($100,000,000) having maturities of not more 
than one (1) year, at the then best generally available rates of interest for like amounts and like 
periods.

21. “Causes of Action” means all claims, actions, causes of action, choses in action, 
Avoidance Actions, suits, debts, dues, sums of money, accounts, reckonings, bonds, bills, 
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specialties, covenants, contracts, controversies, agreements, promises, variances, trespasses, 
damages, judgments, remedies, rights of set-off, third-party claims, subrogation claims, 
contribution claims, reimbursement claims, indemnity claims, counterclaims and crossclaims of 
any of the Debtors, the Debtors-in-Possession and/or the Estates (including, without limitation, 
those actions set forth in the Plan Supplement) that are or may be pending on the Effective Date 
or instituted by the Liquidating Trustee after the Effective Date against any entity, based in law 
or equity, whether direct, indirect, derivative or otherwise and whether asserted or unasserted as 
of the Effective Date.

22. “CBA” means Commonwealth Bank of Australia in its capacity as counterparty 
under that certain ISDA Master Agreement between MDW Pan and CBA dated as of October 3, 
2014 and related confirmations.

23. “Chapter 11 Cases” means the chapter 11 cases commenced when each of the 
Debtors filed a voluntary petition for relief under chapter 11 of the Bankruptcy Code on the 
Petition Date, which are jointly administered for procedural purposes under case number 15-
16835 (MER).

24. “Claim” means a “claim” (as that term is defined in Section 101(5) of the 
Bankruptcy Code) against a Debtor.

25. “Claims Objection Bar Date” means the bar date for objecting to proofs of claim, 
which shall be one-hundred eighty (180) days after the Effective Date; provided, however, that 
the Liquidating Trustee may seek by motion additional extensions of this date from the 
Bankruptcy Court.

26. “Claims Register” means the official claims registers in the Debtors’ Chapter 11 
Cases maintained by the Noticing Agent on behalf of the Clerk of the Bankruptcy Court.

27. “Class” means a category of holders of Claims or Equity Interests as set forth in 
ARTICLE III pursuant to Section 1122(a) of the Bankruptcy Code.

28. “Committee” means the Official Committee of Unsecured Creditors appointed by 
the United States Trustee in the Chapter 11 Cases.

29. “Confirmation Date” means the date on which the Confirmation Order is entered 
by the Bankruptcy Court.

30. “Confirmation Order” means the order of the Bankruptcy Court confirming the 
Plan pursuant to Section 1129 of the Bankruptcy Code.

31. “Cure Amount Claim” means a Claim based upon a Debtor’s monetary defaults 
under an executory contract or unexpired lease at the time such contract or lease is assumed by 
that Debtor under section 365 of the Bankruptcy Code.

32. “Debtors” or “Debtors in Possession” means, collectively, the above-captioned 
debtors and debtors in possession specifically identified on the cover page to this Plan.
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various disputes in exchange for, among other things, the agreement of Ledcor to support 
confirmation of the Plan on the terms described in Article IV of the Plan.

78. “Lien Priority Dispute” means the dispute among the Senior Agent, the 
Subordinate Agent and the Mechanic’s Lien Claimants with respect to the priority of their 
asserted liens against the real property assets of Pan and any proceeds thereof, which dispute was 
the subject of the EPC Adversary Proceeding and resolved pursuant to the Mechanic’s Lien 
Settlement.

79. “Lien Priority Dispute Reserve” means cash in the amount of $1,612,515.13 
otherwise payable to the Senior Agent on account of the Senior Agent Administrative Claim or 
the Senior Agent Secured Claim that is reserved pursuant to Article V.B. of the Plan on account 
of Allowed Class 4 Mechanic’s Lien Claims in accordance with the Mechanic’s Lien Settlement.     

80. “Liquidating Trust Agreement” means that certain agreement establishing and 
delineating the terms and conditions of the Midway Liquidating Trust, substantially in the form 
to be filed as part of the Plan Supplement.

81. “Liquidating Trust Assets” means all assets of the Debtors as of the Effective 
Date, including, without limitation, (a) all Cash on hand as of the Effective Date, after payment 
of amounts required to be paid on the Effective Date or as soon as practicable thereafter to the 
Senior Agent under the Plan, (b) the Remaining Assets, (c) the Retained Causes of Action, (d) all 
rights under (i) the Asset Purchase Agreements and payments owing to the Debtors thereunder, 
(ii) the Sale Orders, and (iii) any other order of the Bankruptcy Court, (e) all proceeds of any of 
the foregoing received by any person or Entity on or after the Effective Date and (f) all of the 
Debtors’ books and records, in each case solely to the extent such assets are not included among 
either the Spring Valley Assets sold to Solidus Resources or the GRP Purchased Assets sold to 
GRP Minerals; provided, however, that assets of one Debtor shall be held for the sole benefit of 
the creditors of such Debtor and shall not be used to satisfied Allowed Claims of any other 
Debtor.

82. “Liquidating Trust Committee” means those individuals appointed in accordance 
with the Liquidating Trust Agreement with the powers and responsibilities set forth in the 
Liquidating Trust Agreement.

83. “Liquidating Trust Expenses” means the fees and expenses of the Midway 
Liquidating Trust, the Liquidating Trustee and the Liquidating Trust Committee, including, 
without limitation, professional fees and expenses.

84. “Liquidating Trust Fund” means the fund established pursuant to ARTICLE 
IV.D, among other things, to hold the Liquidating Trust Assets and make distributions on 
account of Claims in accordance with the terms of the Plan.

85. “Liquidating Trustee” means the person appointed by the Committee in 
accordance with the Liquidating Trust Agreement to administer the Midway Liquidating Trust.

86. “MDW Pan” means Debtor MDW Pan LLP.
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87. “Mechanic’s Lien Claimants” means the following creditors, other than Jacobs 
and Ledcor, who have asserted mechanic’s lien rights with respect to certain assets of the 
Debtors and were parties to the EPC Adversary Proceeding prior to the dismissal thereof:  
(i) EPC, (ii) Golder Associates, (iii) Gustavson, (iv) Roscoe Moss, and (v) Sure Steel.

88. “Mechanic’s Lien Settlement” means that certain settlement by and among the 
Debtors, the Committee, the Senior Agent, the Subordinate Agent and each Mechanic’s Lien 
Claimant resolving the Lien Priority Dispute on the terms described in Article IV of the Plan.

89. “MGUS” means Debtor Midway Gold US Inc.

90. “MGUS GUC Reserve” means Cash in the amount of $375,000 otherwise payable 
to the Senior Agent on account of the Senior Agent Administrative Claim that is reserved as a 
fixed recovery, net of allocated Liquidating Trust Expenses, for the sole and exclusive benefit of 
the holders of Allowed General Unsecured Claims against MGUS other than (x) the Senior 
Agent, (y) any Debtor other than MGUS (including, without limitation, Debtor Midway Gold 
Corp. on account of the Intercompany Loan) and (z) the Mechanic’s Lien Claimants; provided, 
however, that no Distributions may be made from the MGUS GUC Reserve unless and until all 
Allowed Administrative Claims, Priority Tax Claims and Priority Non-Tax Claims have been 
paid in full as required by the Plan.    

91. “Midway Liquidating Trust” means the Entity described in ARTICLE IV.D that 
will succeed to all of the assets of the Estates, subject to the terms of the Plan, as of the Effective 
Date.

92. “Nevada Action” means that certain state court litigation commenced by Ledcor, 
as plaintiff, against Nevada Royalty Corp., Newark Valley Mining Corp., and Does 1 through 50, 
as defendants, through the filing of a Complaint for Unjust Enrichment and Foreclosure of 
Mechanics Lien dated December 29, 2015 in the Seventh Judicial District Court of Nevada in an 
for the County of White Pine, Case No. CV-1512-2145.

93. “No Asset Debtors” means Debtors Golden Eagle Holding Inc., MDW GR 
Holding Corp., RR Exploration LLC, Midway Services Company, Nevada Talon LLC, MDW 
Pan Holding Corp., MDW Mine ULC, GEH (B.C.) Holding Inc., and GEH (US) Holding Inc.

94. “Non-MGUS GUC Reserve” means Cash in the amount of $250,000 otherwise 
payable to the Senior Agent on account of the Senior Agent Administrative Claim that is 
reserved as a fixed recovery, net of allocated Liquidating Trust Expenses, for the sole and 
exclusive benefit of the holders of Allowed General Unsecured Claims against MDW Pan, 
Midway Gold Corp., MDW Gold Rock LLP, and Midway Gold Realty LLC other than (x) the 
Senior Agent, and (y) any other Debtor; provided, however, that no Distributions may be made 
from the Non-MGUS GUC Reserve unless and until all Allowed Administrative Claims, Priority 
Tax Claims and Priority Non-Tax Claims have been paid in full as required by the Plan.

95. “Noticing Agent” means Epiq Systems.

96. “Other Pan Secured Claims” means Allowed Class 5 Claims consisting of 
Allowed secured claims against the Estate of MDW Pan other than the Senior Agent Secured 

Case:15-16835-MER   Doc#:1284   Filed:05/05/17    Entered:05/05/17 15:12:55   Page46 of
 142

“Midway Liquidating Trust”

PA0339



13

Tonopah Project shall be split between the MGUC GUC Reserve and Non-MGUS GUC 
Reserve. 

114. “Representatives” means, with regard to any Entity, its officers, directors, 
employees, advisors, attorneys, professionals, accountants, investment bankers, financial 
advisors, consultants, agents and other representatives (including their respective officers, 
directors, employees, members and professionals).

115. “Retained Causes of Action” means all Causes of Action, other than: (i) the 
Transferred Causes of Action, and (ii) those Causes of Action that are released, compromised 
and/or settled pursuant to (a) ARTICLE IV and ARTICLE IX hereof and/or (b) the Cash 
Collateral Order.  For the avoidance of doubt, all stipulations and releases made by or on behalf 
of the Debtors and their Estates in the Cash Collateral Order are not being modified or altered by 
the Plan and remain binding upon the Debtors and their Estates, including, without limitation, the 
Liquidating Trust and the Liquidating Trustee, as provided in the Cash Collateral Order.    

116. “Roscoe Moss” means Roscoe Moss Manufacturing Company.

117. “Roscoe Moss Proofs of Claim” means Proof of Claim No. 234 (including all 
amendments, supplements, and/or modifications) and any and all other claims that have or could 
have been asserted by or on behalf of Roscoe Moss, whether formally or informally, against any 
of the Debtors in these Chapter 11 Cases.

118. “Sales” means the Spring Valley Sale and the GRP Sale.  In the event of a 
Tonopah Project Sale, the sale of the Tonopah Project shall be included in this definition.  

119. “Sale Orders” means the GRP Sale Order and the Spring Valley Sale Order.  In 
the event of a Tonopah Project Sale, the Final Order approving the sale of the Tonopah Project 
shall be included in this definition.

120. “Sale Proceeds” means the Spring Valley Sale Proceeds and the GRP Sale 
Proceeds.

121. “Schedules” mean the schedules of assets and liabilities, schedules of executory 
contracts and statements of financial affairs filed by the Debtors pursuant to Section 521 of the 
Bankruptcy Code on July 15, 2015, and as may be further amended.

122. “Senior Agent” means Commonwealth Bank of Australia in its capacity as 
administrative agent, collateral agent, and technical agent under the “Senior Loan Documents” 
(as that term is defined in the Cash Collateral Order).

123. “Senior Agent Administrative Claim” means the Allowed superpriority 
Administrative Claim granted to the Senior Agent against all of the Debtors pursuant to the terms 
of the Cash Collateral Order on account of diminution in the value of the Senior Agent’s interest 
in its collateral resulting from the imposition of the automatic stay under Section 362 of the 
Bankruptcy Code or the use, sale, or lease of the collateral, including cash collateral, pursuant to 
Section 363 of the Bankruptcy Code, in all cases subject to the Carve-Out.
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7. General Unsecured Claims Against Midway Gold Corp. (Class 7)

(a) Classification:  Class 7 consists of General Unsecured Claims against the 
Estate of Midway Gold Corp.

(b) Treatment:  The estimated range of recovery for Allowed Claims in this 
Class is between 2% and 3% and depends on, among other things, whether there are 
recoveries from the Retained Causes of Action of Midway Gold Corp.  On or as soon as 
practicable after the Initial Distribution Date or any subsequent distribution date, the 
Midway Liquidating Trust shall, in full and final satisfaction of such Allowed General 
Unsecured Claim, (i) pay each holder of an Allowed General Unsecured Claim in this 
Class, other than the Senior Agent, the Subordinate Agent and any other Debtor, its Pro 
Rata share of (a) the Non-MGUS Reserve (which reserve is to be shared equally with 
holders of Allowed General Unsecured Claims against Debtors MDW Pan, MDW Gold 
Rock LLP, and Midway Gold Realty LLC on a Pro Rata and pari passu basis) and (b) the 
net proceeds generated from the Retained Causes of Action of Midway Gold Corp., if 
any; and (ii) pay the Senior Agent on account of its Allowed General Unsecured Claim in 
this Class the net proceeds generated from the Remaining Assets allocable to Midway 
Gold Corp., if any.  The prepetition General Unsecured Claims of other Debtors against 
Midway Gold Corp. will not receive any distribution.    

(c) Voting:  Class 7 is Impaired.  Holders of Claims in this Class are entitled 
to vote to accept or reject the Plan.  For the purpose of clarity, only holders of Allowed 
Claims in in this Class shall receive a Distribution under the Plan.

8. General Unsecured Claims Against MDW Pan LLP (Class 8)

(a) Classification:  Class 8 consists of General Unsecured Claims against the 
Estate of MDW Pan.  For the avoidance of doubt, Class 8 includes the unsecured portion 
of Jacobs’ Claim pursuant to the Jacobs Settlement but excludes (i) all Claims asserted by 
Ledcor, which have been withdrawn and released with prejudice pursuant to the Ledcor 
Settlement, and (ii) the unsecured portion of any Claims filed by the Mechanic’s Lien 
Claimants, which have been waived pursuant to the Mechanic’s Lien Settlement.  It also 
includes all other deficiency claims of secured creditors of MDW Pan, if any.

(b) Treatment:  The estimated range of recovery for Allowed Claims in this 
Class is between 2% and 3% and depends on, among other things, whether there are 
recoveries from the Retained Causes of Action of MDW Pan.  On or as soon as 
practicable after the Initial Distribution Date or any subsequent distribution date, the 
Midway Liquidating Trust shall, in full and final satisfaction of such Allowed General 
Unsecured Claim, (i) pay each holder of an Allowed General Unsecured Claim against 
the Estate of Debtor MDW Pan, other than the Senior Agent, the Subordinate Agent and 
any other Debtor, its Pro Rata share of (a) the Non-MGUS GUC Reserve (which reserve 
is to be shared equally with holders of Allowed General Unsecured Claims against 
Debtors Midway Gold Corp., MDW Gold Rock LLP, and Midway Gold Realty LLC on a 
Pro Rata and pari passu basis) and (b) the net proceeds generated from the Retained 
Causes of Action of MDW Pan, if any; and (ii) pay the Senior Agent on account of its 
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Based upon the evidence presented at the confirmation hearing and the record of these 
Chapter 11 Cases, the entry of the Confirmation Order shall constitute an order approving this 
allocation of the net GRP Sale Proceeds.  

C. Appointment of the Liquidating Trustee and the Liquidating Trust Committee

1. On or prior to ten (10) Business Days before the Confirmation Date, the 
Committee shall determine, and the Debtors shall file a notice with the Bankruptcy Court 
identifying, the initial Liquidating Trustee and the initial members of the Liquidating Trust 
Committee.  Such notice shall also provide information regarding the qualifications and 
compensation of the Liquidating Trustee.  The Liquidating Trust Committee shall be comprised 
of at least three (3) general unsecured creditors of the Debtors.  The Liquidating Trustee shall 
serve at the direction of the Liquidating Trust Committee and in accordance with the Liquidating 
Trust Agreement and the Plan, provided, however, the Liquidating Trust Committee may not 
direct the Liquidating Trustee or the members of the Liquidating Trust Committee to act 
inconsistently with their duties under the Liquidating Trust Agreement and the Plan.  The 
Liquidating Trust Committee may terminate the Liquidating Trustee at any time in accordance 
with the provisions of the Liquidating Trust Agreement.

D. The Midway Liquidating Trust

1. Formation of the Midway Liquidating Trust

On the Effective Date, the Midway Liquidating Trust shall be established pursuant to the 
Liquidating Trust Agreement for the purpose of, inter alia, (a) administering the Liquidating 
Trust Fund, (b) resolving all Disputed Claims, (c) pursuing the Retained Causes of Action, (d) 
selling, transferring or otherwise disposing of the Remaining Assets, and (e) making all 
Distributions to the Beneficiaries provided for under the Plan, and, except as provided in the 
Plan, for all other purposes related to the administration of the Plan.  The Midway Liquidating 
Trust is intended to qualify as a liquidating trust pursuant to United States Treasury Regulation 
Section 301.7701-4(d).

2. Funding of the Midway Liquidating Trust

On the Effective Date, the Liquidating Trust Fund shall vest automatically in the Midway 
Liquidating Trust.  The Plan shall be considered a motion pursuant to Sections 105, 363 and 365 
of the Bankruptcy Code for approval of the Midway Liquidating Trust, execution of the 
Liquidating Trust Agreement and the authority of the Liquidating Trustee to act on behalf of the 
Midway Liquidating Trust.  The transfer of the Liquidating Trust Fund to the Midway 
Liquidating Trust shall be made for the benefit and on behalf of the Beneficiaries.  The assets 
comprising the Liquidating Trust Fund will be treated for tax purposes as being transferred by 
the Debtors to the Beneficiaries pursuant to the Plan in exchange for their Allowed Claims and 
then by the Beneficiaries to the Midway Liquidating Trust in exchange for the beneficial 
interests in the Midway Liquidating Trust.  The Beneficiaries shall be treated as the grantors and 
owners of the Midway Liquidating Trust.  Upon the transfer of the Liquidating Trust Fund, the 
Midway Liquidating Trust shall succeed to all of the Debtors’ rights, title and interest in the 
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Liquidating Trust Fund, and the Debtors will have no further interest in or with respect to the 
Liquidating Trust Fund.

The Liquidating Trust Assets are comprised of the separate assets of each of the Debtors.  
Upon being transferred to the Liquidating Trust as part of the Liquidating Trust Fund, the assets 
and liabilities of each Debtor shall be kept separate from the assets and liabilities of each of the 
other Debtors.  Except for the Non-MGUS GUC Reserve, the assets of each Debtor shall be held 
for the sole benefit of the creditors holding Allowed Claims against such Debtor and shall not be 
used to satisfy Allowed Claims of any other Debtor, provided, however, that the fees and 
expenses of professionals retained by the Midway Liquidating Trust may be paid without regard 
to the separation of assets and liabilities.  The Liquidating Trust is not required to physically 
segregate the assets of each Debtor, but must separately account for the separate assets and 
liabilities of each Debtor.

Except to the extent definitive guidance from the IRS or a court of competent jurisdiction 
(including the issuance of applicable Treasury Regulations or the receipt by the Liquidation 
Trustee of a private letter ruling if the Liquidating Trustee so requests one) indicates that such 
valuation is not necessary to maintain the treatment of the Liquidation Trust as a liquidating trust 
for purposes of the Internal Revenue Code and applicable Treasury Regulations, as soon as 
possible after the Effective Date, but in no event later than sixty (60) days thereafter, (i) the 
Liquidating Trustee shall make a good faith valuation of the Liquidation Trust Assets, and (ii) 
the Liquidating Trustee shall establish appropriate means to apprise the Beneficiaries of such 
valuation.  The valuation shall be used consistently by all parties (including, without limitation, 
the Debtors, the Midway Liquidating Trust, the Beneficiaries and the Liquidating Trust 
Committee) for all federal income tax purposes.  The Liquidating Trustee also shall file (or cause 
to be filed) any other statements, returns, or disclosures relating to the Liquidating Trust that are 
required by any Governmental Unit.

3. Taxation of the Midway Liquidating Trust

Within a reasonable period of time after the end of each taxable year or other relevant 
period, the Midway Liquidating Trust will allocate the taxable income, gain, loss, deduction or 
credit arising from the Midway Liquidating Trust to each individual or entity that was a 
Beneficiary during the taxable year or other relevant period, and, in accordance with the Internal 
Revenue Code and applicable Treasury Regulations, shall notify each such Beneficiary via a 
separate written statement of such Beneficiary’s share of taxable income, gain, loss, deduction or 
credit arising from the Midway Liquidating Trust for such taxable year or other relevant 
period. The written statement sent to each Beneficiary shall instruct such Beneficiary to report 
all such tax items arising from the Midway Liquidating Trust on its own tax returns, and shall 
inform such Beneficiary that the Beneficiary shall be required to pay any tax resulting from such 
Midway Liquidating Trust tax items being allocated to such Beneficiary.

E. Rights and Powers of the Liquidating Trustee

The Liquidating Trustee shall be deemed the representative for each of the Debtor’s 
Estates in accordance with Section 1123 of the Bankruptcy Code and shall have all the rights and 
powers set forth in the Liquidating Trust Agreement, including, without limitation, the powers of 
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a trustee under Sections 704 and 1106 of the Bankruptcy Code and Rule 2004 of the Bankruptcy 
Rules to act on behalf of the Midway Liquidating Trust, including without limitation, the right to 
(1) effect all actions and execute all agreements, instruments and other documents necessary to 
implement the provisions of the Plan and the Liquidating Trust Agreement; (2) sell, liquidate, or 
otherwise dispose of the assets transferred to the Liquidating Trust Fund (including the 
Remaining Assets) on the Effective Date; (3) prosecute, settle, abandon or compromise any 
Retained Causes of Action; (4) make Distributions as contemplated hereby, (5) establish and 
administer any necessary reserves for Disputed Claims that may be required; (6) object to the 
Disputed Claims and prosecute, settle, compromise, withdraw or resolve such objections; and (7) 
employ and compensate professionals and other agents, provided, however, that any such 
compensation shall be made only out of the Liquidating Trust Fund without regard to the 
separateness of assets and liabilities related to each Debtor, to the extent not inconsistent with the 
status of the Midway Liquidating Trust as a liquidating trust within the meaning of Treas. Reg. § 
301.7701-4(d) for federal income tax purposes.  For the avoidance of doubt, the Liquidating 
Trustee shall be bound by all provisions of the Cash Collateral Order, including all stipulations 
made and releases given by the Debtors on behalf of the Estates therein.

F. Fees and Expenses of the Midway Liquidating Trust

Except as otherwise ordered by the Bankruptcy Court, the Liquidating Trust Expenses on 
or after the Effective Date shall be paid in accordance with the Midway Liquidating Trust 
Agreement without further order of the Bankruptcy Court.

G. Semi-Annual Reports to Be Filed by the Midway Liquidating Trust

The Midway Liquidating Trust shall file (i) semi-annual reports with the Bankruptcy 
Court regarding the liquidation or other administration of property comprising the Liquidating 
Trust Fund, the Distributions made by it and other matters required to be included in such report 
in accordance with the Liquidating Trust Agreement, and (ii) quarterly post-confirmation reports 
required by the Bankruptcy Court.  In addition, the Midway Liquidating Trust will file tax 
returns as a grantor trust pursuant to United States Treasury Regulation Section 1.671-4(a).

H. Directors/Officers/Equity/Assets of the Debtors on the Effective Date

1. On the Effective Date, the authority, power and incumbency of the persons then 
acting as directors and officers of the Debtors shall be terminated and such directors and officers 
shall be deemed to have resigned or to have been removed without cause.

2. On the Effective Date, (i) all of the Debtors shall be deemed to have been 
liquidated, (ii) except to the extent otherwise provided herein, all the then Equity Interests in the
Debtors (including, without limitation, all notes, stock, instruments, certificates and other 
documents evidencing such Equity Interests) shall be deemed automatically cancelled and 
extinguished, and shall be of no further force or effect, whether surrendered for cancellation or 
otherwise, and without any further action by the Bankruptcy Court or any other Entity or under 
any applicable agreement, law, regulation or rule, and (iii) all obligations of the Debtors 
thereunder or in any way related thereto, including, without limitation, any obligation of the 
Debtors to pay any franchise or similar taxes on account of such Equity Interests and any 
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seek substantive consolidation through a separate motion with notice and opportunity to be 
heard.  

H. Preservation of Rights of Action

1. Vesting of Causes of Action

(a) Except as otherwise provided in the Plan or Confirmation Order, in 
accordance with Section 1123(b)(3) of the Bankruptcy Code, any Retained Causes of 
Action that the Debtors may hold against any Entity shall vest upon the Effective Date in 
the Midway Liquidating Trust.

(b) Except as otherwise provided in the Plan or Confirmation Order, after the 
Effective Date, the Liquidating Trustee shall have the exclusive right to institute, 
prosecute, abandon, settle or compromise any Retained Causes of Action, in accordance 
with the terms of the Liquidating Trust Agreement and without further order of the 
Bankruptcy Court, in any court or other tribunal, including, without limitation, in an 
adversary proceeding filed in one or more of the Chapter 11 Cases.

(c) Retained Causes of Action and any recoveries therefrom shall remain the 
sole property of the Midway Liquidating Trust (for the sole benefit of the holders of 
General Unsecured Claims), as the case may be, and holders of Claims shall have no 
right to any such recovery.

2. Preservation of All Retained Causes of Action Not Expressly Settled or Released

(a) Unless a Retained Cause of Action against a holder or other Entity is 
expressly waived, relinquished, released, compromised or settled in the Plan or any Final 
Order (including the Confirmation Order), the Debtors and the Liquidating Trustee 
expressly reserve such Retained Cause of Action for later adjudication by the Debtors or 
the Liquidating Trustee (including, without limitation, Retained Causes of Action not 
specifically identified or described in the Plan Supplement or elsewhere or of which the 
Debtors may presently be unaware or which may arise or exist by reason of additional 
facts or circumstances unknown to the Debtors at this time or facts or circumstances 
which may change or be different from those the Debtors now believe to exist) and, 
therefore, no preclusion doctrine, including, without limitation, the doctrines of res 
judicata, collateral estoppel, issue preclusion, claim preclusion, waiver, estoppel (judicial, 
equitable or otherwise) or laches shall apply to such Retained Causes of Action upon or 
after the entry of the Confirmation Order or Effective Date based on the Disclosure 
Statement, Plan or Confirmation Order, except where such Retained Causes of Action 
have been released in the Plan (including, without limitation, and for the avoidance of 
doubt, the releases contained in ARTICLE IXB.1) or any other Final Order (including the 
Confirmation Order). In addition, the Debtors and Liquidating Trustee expressly reserve 
the right to pursue or adopt any claims alleged in any lawsuit in which the Debtors are a 
defendant or an interested party, against any Entity, including, without limitation, the 
plaintiffs or co-defendants in such lawsuits.
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010-8450-6718/3/AMERICAS 
 

IN THE UNITED STATES BANKRUPTCY COURT  
DISTRICT OF COLORADO 

 
 
In re:      ) Case No. 15-16835-MER 
      ) 
MIDWAY GOLD US INC. et al.,1  ) Chapter 11 
      ) Jointly Administered Under  

Debtors.  ) Case No. 15-16835-MER 
      ) 
 
NOTICE OF (A) ENTRY OF ORDER CONFIRMING DEBTORS’ SECOND AMENDED 

JOINT CHAPTER 11 PLAN OF LIQUIDATION; (B) OCCURRENCE OF PLAN 
EFFECTIVE DATE; AND (C) RELATED DEADLINES 

 
PLEASE TAKE NOTICE that on May __, 2017 (the “Confirmation Date”), the 

United States Bankruptcy Court for the District of Colorado entered the Order Confirming 
Debtors’ Second Amended Joint Chapter 11 Plan of Liquidation (Docket No. __) (the 
“Confirmation Order”) confirming the Debtors’ Second Amended Joint Chapter 11 Plan of 
Liquidation (the “Plan”).  Capitalized terms used but not defined herein shall have the meanings 
given in the Plan, a copy of which is attached to the Confirmation Order as Exhibit A. 

PLEASE TAKE FURTHER NOTICE that the Effective Date of the Plan is the date of 
this notice set forth below. 

PLEASE TAKE FURTHER NOTICE that copies of the Plan and Confirmation Order 
may be obtained without charge by accessing the case website maintained by Epiq Systems, 
Inc. (dm.epiq11.com/MGC) or by contacting undersigned counsel for the Debtors. 

PLEASE TAKE FURTHER NOTICE that, except as provided in the Plan and 
Confirmation Order, the deadline to file all Administrative Claims is ___________, 2017.  All 
such Administrative Claims must be filed in accordance with the terms of the Plan, the 
Confirmation Order, the Bankruptcy Code, the Federal Rules of Bankruptcy Procedure, and 
applicable local rules.   

PLEASE TAKE FURTHER NOTICE that, except as provided in the Plan and 
Confirmation Order, the deadline to file all claims based upon the rejection of an executory 
contract or unexpired lease under the Plan is ___________, 2017.  All such rejection damage 
claims must be filed in accordance with the terms of the Plan, the Confirmation Order, the 
Bankruptcy Code, the Federal Rules of Bankruptcy Procedure, and applicable local rules. 

                                                 
1 The Debtors and their respective case numbers are: Midway Gold US Inc. (15-16835 MER); Midway Gold Corp. 
(15-16836 MER); Golden Eagle Holding Inc. (15-16837 MER); MDW-GR Holding Corp. (15-16838 MER); RR 
Exploration LLC (15-16839 MER); Midway Services Company (15-16840 MER); Nevada Talon LLC (15-16841 
MER); MDW Pan Holding Corp. (15-16842 MER); MDW Pan LLP (15-16843 MER); MDW Gold Rock LLP (15- 
16844 MER); Midway Gold Realty LLC (15-16845 MER); MDW Mine ULC (15-16846 MER); GEH (B.C.) 
Holding Inc. (15-16847 MER); GEH (US) Holding Inc. (15-16848 MER). 
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010-8450-6718/3/AMERICAS 
 

PLEASE TAKE FURTHER NOTICE that, except as provided in the Plan and 
Confirmation Order, the deadline to file all final fee applications for payment of Professional 
Compensation Claims is ___________, 2017.  All such final fee applications must be filed in 
accordance with the terms of the Plan, the Confirmation Order, the Bankruptcy Code, the Federal 
Rules of Bankruptcy Procedure, and applicable local rules. 

PLEASE TAKE FURTHER NOTICE that failure to file and serve an 
Administrative Claim, a rejection damages claims, or a final fee application timely and 
properly shall result in such claims being forever barred and discharged without the need 
for further action, order or approval of or notice to the Bankruptcy Court. 

DATED: May __, 2017 
 
SQUIRE PATTON BOGGS (US) LLP 
/s/ Stephen D. Lerner   
Stephen D. Lerner 
Elliot M. Smith 
221 E. Fourth Street, Suite 2900 
Cincinnati, Ohio 45202 
(513) 361-1200 (Phone) 
Stephen.lerner@squirepb.com 
Elliot.smith@squirepb.com 
 
Attorneys for Debtors and Debtors in 
Possession 

WADSWORTH WARNER CONRARDY, 
P.C. 
/s/ Aaron Conrardy   
Aaron Conrardy 
1660 Lincoln Street, Suite 2200 
Denver, Colorado 80264 
(303) 296-1999 (Phone) 
aconrardy@wwc-legal.com 
 
Local Counsel for Debtors and Debtors in 
Possession 
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MDSM 
MARK E. FERRARIO, ESQ. 
Nevada Bar No. 1625 
CHRISTOPHER R. MILTENBERGER, ESQ. 
Nevada Bar No. 10153 
GREENBERG TRAURIG, LLP 
3773 Howard Hughes Parkway 
Suite 400 North 
Las Vegas, Nevada 89169 
Telephone: (702) 792-3773 
Facsimile:  (702) 792-9002 
ferrariom@gtlaw.com  
miltenbergerc@gtlaw.com 
 
Counsel for Defendants Martin M. Hale, Jr., 
Trey Anderson, Nathaniel Klein, INV-MID, LLC, 
EREF-MID II, LLC, and HCP-MID, LLC 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

DANIEL E. WOLFUS, 
 
                                      Plaintiff, 
v. 
 
KENNETH A. BRUNK; RICHARD D. 
MORITZ; BRADLEY J. BLACKETOR; 
TIMOTHY HADDON; MARTIN M. 
HALE, JR.; TREY ANDERSON; 
RICHARD SAWCHAK; FRANK YU; 
JOHN W. SHERIDAN; ROGER A 
NEWELL; RODNEY D. KNUTSON; 
NATHANIEL KLEIN; INV-MID, LLC; a 
Delaware Limited Liability Company; 
EREF-MID II, LLC, a Delaware Limited 
Liability Company; HCP-MID, LLC, a 
Delaware Limited Liability Company; and 
DOES 1 through 25. 
 
                                      Defendants. 

 

 Case No.:  A-17-756971-B 
Dept. No.:  XXVII 
 

MOTION TO DISMISS AND JOINDER 
TO D&O DEFENDANTS’ MOTION TO 
DISMISS AMENDED COMPLAINT 
 
 
 
 

 Defendants Martin M. Hale, Jr., Trey Anderson, Nathaniel Klein, INV-MID, LLC, 

EREF-MID II, LLC, and HCP-MID, LLC (collectively, the “Hale Defendants”), by and through 

their counsel of record, Greenberg Traurig LLP, hereby move to dismiss Plaintiff Daniel E. 

Wolfus’ (“Plaintiff”) Amended Complaint pursuant to NRCP 12(b)(2) for lack of personal 

jurisdiction. None of the Hale Defendants have substantial, continuous and systematic contacts to 

Case Number: A-17-756971-B

Electronically Filed
8/25/2017 6:25 PM
Steven D. Grierson
CLERK OF THE COURT

PA0348
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confer this Court with general jurisdiction. Moreover, none of the claims at issue in Plaintiff’s 

Amended Complaint arise out of any of the Hale Defendants’ contacts with the State of Nevada 

and the Hale Defendants have not purposefully availed themselves of this Court’s jurisdiction.  

As a result, this Court cannot exercise jurisdiction over any of them, and the Amended 

Complaint should be dismissed as to each of them pursuant to NRCP 12(b)(2). 

Pursuant to EDCR 2.20(d), the Hale Defendants also join the arguments raised in the 

remaining D&O Defendants’ Motion to Dismiss Amended Complaint, filed on August 25, 2017 

(the “D&O Motion”), in their entirety. For the reasons set forth in the D&O Motion, this Court 

lacks subject matter jurisdiction over the claims asserted herein and the claims are otherwise 

deficient and subject to dismissal for failure to state a claim.  As a result, even if this Court could 

exercise proper jurisdiction over any of the Hale Defendants, which it cannot, dismissal of the 

Amended Complaint in its entirety is still appropriate pursuant to NRCP 12(b)(1) and 12(b)(5).   

This Motion and Joinder is made pursuant to NRCP 12(b)(1), (2) and (5) and is based 

upon the following Memorandum of Points and Authorities, the Declarations of Messrs. Hale, 

Anderson and Klein attached hereto, the Memorandum of Points and Authorities set forth in the 

D&O Motion, the pleadings and papers file in this action, and any argument of counsel the Court 

may allow at the time of hearing on this Motion and Joinder and the D&O Motion. 

 DATED this 25th day of August, 2017. 

GREENBERG TRAURIG, LLP 
 
 
/s/ Christopher R. Miltenberger     
MARK E. FERRARIO, ESQ. 
Nevada Bar No. 1625 
CHRISTOPHER R. MILTENBERGER, ESQ. 
Nevada Bar No. 10153 
3773 Howard Hughes Parkway 
Suite 400 North 
Las Vegas, Nevada 89169 
 
Counsel for Martin M. Hale, Jr., 
Trey Anderson, Nathaniel Klein, INV-MID, LLC, 
EREF-MID II, LLC, and HCP-MID, LLC 
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NOTICE OF MOTION 

 PLEASE TAKE NOTICE that the undersigned counsel will bring the following 

MOTION TO DISMISS AND JOINDER TO D&O DEFENDANTS’ MOTION TO 

DISMISS AMENDED COMPLAINT on for hearing before Department XXVII, District 

Court, Clark County, Nevada on the ____ day of _________________, 2017, at ________ .m or 

as soon thereafter as counsel may be heard.  

 DATED this 25th day of August, 2017. 

GREENBERG TRAURIG, LLP 
 
 
/s/ Christopher R. Miltenberger     
MARK E. FERRARIO, ESQ. 
Nevada Bar No. 1625 
CHRISTOPHER R. MILTENBERGER, ESQ. 
Nevada Bar No. 10153 
3773 Howard Hughes Parkway 
Suite 400 North 
Las Vegas, Nevada 89169 
 
Counsel for Martin M. Hale, Jr., 
Trey Anderson, Nathaniel Klein, INV-MID, LLC, 
EREF-MID II, LLC, and HCP-MID, LLC 

 
 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Martin M. Hale, Jr., Trey Anderson, Nathaniel Klein, INV-MID, LLC, EREF-MID II, 

LLC, and HCP-MID, LLC (the “Hale Defendants”) must each be dismissed from this action 

because they are not subject to personal jurisdiction of Nevada courts. None of the Hale 

Defendants reside in the State of Nevada nor transact business within this state. None of the 

parties have any offices, telephone numbers, or bank accounts in Nevada, nor own any property 

in the State of Nevada. Hale, Anderson and Klein simply served as members of the board of 

directors of a Canadian entity that had its principal executive offices in Colorado.  INV-MID, 

LLC, EREF-MID II, LLC and HCP-MID, LLC (the “Investment Entities”) are sole-purpose 

entities serving as investment vehicles that were organized under the laws of the State of 

4              October                         10:30 a
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Delaware. Simply put, under these circumstances, none of the Hale Defendants have the 

substantial or continuous and systematic contacts with Nevada necessary to establish general 

jurisdiction over them.   

Further, none of the Hale Defendants are subject to this Court’s specific jurisdiction 

because they have not purposefully directed any activity at Nevada residents, and the underlying 

cause of action does not arise from any Nevada-related activity.  In fact, none of the alleged 

conduct serving as the basis of Plaintiff’s claims, the dissemination of purportedly false or 

misleading information and receipt of such information, even transpired in the State of Nevada 

as Plaintiff readily admits in his Amended Complaint. In light of the indisputable facts, this 

Court must dismiss the Amended Complaint as against each of the Hale Defendants for lack of 

personal jurisdiction. 

Even if this Court could reasonably exercise jurisdiction over any of the Hale Defendants, 

which it cannot, the Amended Complaint must still be dismissed against each of them for each of 

the reasons set forth in the D&O Motion. Plaintiff’s claims are intentionally disguised derivative 

claims relating to the internal management decisions of a Canadian Corporation organized under 

the law of British Columbia.  Pursuant to the internal affairs doctrine, exclusive jurisdiction over 

all such claims lies exclusively with British Columbia’s Supreme Court, if they could ever be 

asserted in any forum in light of Midway Gold Corporation (“Midway”) bankruptcy filing over 

two years ago.  Further, Plaintiff’s alternative claim for securities fraud under the laws of the 

State of Nevada simply cannot be asserted against any of the Hale Defendants as a matter of law 

as fully articulate in the D&O Motion. 

For any or all of the reasons set forth in this Motion and Joinder or in the D&O Motion, 

Plaintiff’s Amended Complaint cannot stand. As a result, this Court should dismiss the Amended 

Complaint in its entirety, or, in the alternative, dismiss each of the Hale Defendants from this 

action as a result of this Court’s lack of personal jurisdiction over any of them. 
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II. SUMMARY OF ALLEGATIONS RELEVANT TO THE HALE DEFENDANTS1,2 

 Midway is a Canadian corporation incorporated under the Company Act of British 

Columbia.  Am. Compl., ¶ 17.  Historically, Midway was engaged in the acquisition, exploration 

and potential development of gold mineral properties throughout North America, but primarily 

from mines located in Nevada and Washington.  Id. at ¶¶ 18, 24.  

Plaintiff is and at all relevant times was a resident of the State of California. Id. at ¶ 1. 

Plaintiff served as a member of Midway’s Board of Directors from November 2008 through June 

2013, including serving as the company’s Chairman of the Board of Directors and Chief 

Executive Office from sometime in 2009 through May 18, 2012.  Id. at ¶¶ 20-21, 44. Both prior 

to, during, and after serving as a member of Midway’s Board of Directors and Chief Executive 

Officer, Plaintiff either purchased Midway’s common stock on the open market or by exercising 

certain stock option grants issued during his tenure with the company. See id. at ¶¶ 23, 60, 63, 

80, 82; see also Exhibits G, H, and I to D&O Motion. Plaintiff does not allege that he purchased 

any common stock or was granted any stock option grants directly from any of the Hale 

Defendants or was solicited by any of the Hale Defendants in connection with any of his 

purchases or exercises of his grants, all of which he obtained prior to the involvement of any of 

the Hale Defendants in Midway. See id. at ¶¶ 60, 63, 80, 82. 

In 2012, while Plaintiff was still Chairman of Midway’s Board of Directors and the 

Company’s Chief Executive Officer, Hale Capital Partners, LP (“HCP”) began investigating 

making a substantial investment in Midway. Am. Compl., ¶ 43. In August 2012, Nathaniel Klein 

(“Klein”) was appointed to Midway’s Board of Directors. Id. at ¶ 45. At the time, Klein was a 

Vice President at HCP. Id.   

                                                 
1 The Hale Defendants incorporate by reference the Factual Background set forth in Section II of the D&O Motion 
as if fully set forth herein. 
 
2 While the Hale Defendants dispute many of Plaintiff’s factual allegations, the summary set forth herein accepts 
such allegations as true simply for the purpose of this motion to the extent required by NRCP 12(b)(5).  See Simpson 
v. Mars, Inc., 113 Nev. 188, 190, 929 P.2d 966, 967 (1997).   
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On November 21, 2012, Midway announced via a press release and a Schedule 8-K filed 

with the SEC, that the Company had reached an agreement whereby the Investor Entities (INV-

MID, LLC, as lead investor, and EREF-MID II, LLC and HCP-MID, LLC, as investors) would 

acquire $70 million in Series A Preferred Shares of Midway for $70 million, pursuant to certain 

stipulations and agreements.  Id. at ¶ 48; see also id. at Ex. 2 and 3. This transaction closed on 

December 13, 2012. Id. at ¶ 49; see also id. at Ex. 4.  

On December 13, 2012, Martin M. Hale, Jr. (“Hale”) was appointed to Midway’s Board 

of Directors. Id. at ¶ 49. At the time, Hale was the chief executive officer and portfolio manager 

of HCP. Id. at ¶¶ 43, 49.   

Also on December 13, 2012, Klein resigned as a director of Midway. Id. at ¶ 49.  Klein 

was reelected to Midway’s Board of Directors on June 20, 2013. Id. at ¶ 52. Klein resigned from 

the Board on November 4, 2014. Id. at ¶ 85.  

Also on November 4, 2014, Trey Anderson (“Anderson”) was appointed to serve as a 

director of Midway’s Board, filling the spot vacated by Klein. Id.  Plaintiff does not allege that 

he acquired any stock in Midway or otherwise exercised stock option grants at any time after 

Anderson’s appointment to the Board of Directors. See id. at ¶¶ 85-88.3 

Of note, Plaintiff does not allege that any statements made in any of the press releases or 

Schedule 8-Ks issued by Midway relating to the HCP transaction, or, in fact, relating to Midway 

at all, ever originated from Nevada as opposed to Midway’s executive offices in Colorado. Nor 

does Plaintiff allege that he received any of the statements allegedly disseminated by Midway in 

Nevada. Instead, he affirmatively alleges that he received such statements in the State of 

California.  See id. at ¶ 1. Importantly, Plaintiff does not allege how any of the Hale Defendants 

have any contacts with the State of Nevada such that exercise of jurisdiction over them is 

reasonable or proper.  

                                                 
3 Plaintiff admits that Anderson was not responsible for any of the alleged misleading statements or omissions for 
which he basis any of his misguided claims. See Am. Compl., ¶¶ 59, 78 (defining the 2013 and 2014 “Control 
Defendants” as alleged by Plaintiff). As such, it is perplexing as to why Plaintiff named Anderson as a defendant in 
this action in the first instance. 
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III. ANALYSIS 
 

A. Plaintiff Has Not and Cannot Meet Its Burden of Establishing Personal Jurisdiction 
as to Any of the Hale Defendants. 
 

This Court cannot exercise personal jurisdiction, either general or specific, over any of 

the Hale Defendants. As the party seeking to invoke this Court’s jurisdiction, Plaintiff has the 

burden of introducing competent evidence of essential facts which establish a prima facie 

showing that personal jurisdiction exists over each of the defendants. Trump v. District Court, 

109 Nev. 687, 693, 857 P.2d 740, 744 (1993) (“The plaintiff must produce some evidence in 

support of all facts necessary for a finding of personal jurisdiction, and the burden of proof never 

shifts to the party challenging jurisdiction.”). Importantly, Plaintiff is required to introduce 

evidence of the Court’s reasonable exercise of jurisdiction and may not simply rely on the 

allegations of the complaint to establish personal jurisdiction.  Trump, 109 Nev. at 692, 857 P.2d 

at 743.  Plaintiff here has not and cannot meet its burden to establish personal jurisdiction over 

any of the Hale Defendants. 

In order for a forum state to exercise personal jurisdiction over a nonresident defendant, a 

plaintiff must show: (1) that the requirements of the state’s long-arm statute have been satisfied, 

and (2) that due process is not offended by the exercise of jurisdiction. Trump, 109 Nev. at 698, 

857 P.2d at 747.  However, for all practical purposes, “since Nevada’s long-arm statute has been 

construed to extend to the outer reaches of due process, the two inquiries…may be collapsed into 

one.”  See id. and Baker v. District Court, 116 Nev. 527, 532, 999 P.2d 1020, 1023 (2000) 

(Nevada’s long-arm statute, N.R.S. 14.065, reaches the limits of due process set by the United 

States Constitution). Accordingly, under Nevada law, the essential inquiry is whether the 

exercise of personal jurisdiction satisfies due process. 

The due process requirement protects a nonresident from binding judgments in forums 

with which it has established no meaningful contacts, ties, or relations.  International Shoe Co. v. 

Washington, 326 U.S. 310, 319 (1945). In order for a Nevada court to exercise personal 

jurisdiction over a nonresident defendant, the Due Process Clause of the Fourteenth Amendment 
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requires that the defendant have “minimum contacts” with the forum state such that the 

maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’”  

Baker, 116 Nev. at 532, 999 P.2d at 1023 (citing Mizner v. Mizner, 84 Nev. 268, 270, 439 P.2d 

679, 680 (1968) (citing International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945))).  In 

addition, the forum state’s exercise of jurisdiction over a defendant must be reasonable.  See id. 
 
1. This Court Cannot Exercise General Jurisdiction Over Any of the Hale 

Defendants. 
 

In order for this Court to exercise general jurisdiction, Plaintiff must establish facts 

demonstrating that each of the Hale Defendants’ contacts with the State of Nevada are 

“substantial” or “continuous and systematic” such that hailing them into this court is reasonable 

as they may, in effect, be deemed to be present in the forum. Budget Rent-A-Car v. Eighth 

Judicial Dist. Court, 108 Nev. 483, 485, 835 P.2d 17, 19 (1992) citing Helicopteros Nacionales 

de Columbia, S.A. v. Hall, 466 U.S. 408, 416 (1984). As the United States Supreme Court 

recently explained, general jurisdiction should only be exercised when the defendant’s contacts 

with the forum state “are so constant and pervasive as to render it essentially at home in the 

forum State.”  Daimler AG v. Bauman, -- U.S. --, --, 134 S.Ct. 746, 751 (2014).  

The Nevada Supreme Court has recognized that, “[t]he level of contact with the forum 

state necessary to establish general jurisdiction is high.”  Budget Rent-A-Car, 108 Nev. at 485, 

835 P.2d at 19; see also Trump, 109 Nev. at 699 and Helicopteros, 466 U.S. at 416.  Factors to 

consider include whether the defendant is incorporated or licensed to do business in the forum 

state, has offices, property, employees or bank accounts there, pays taxes, advertises or solicits 

business, or makes sales in the state. Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., 243 F. 

Supp. 2d 1073, 1083 (C.D. Cal. 2003) (citing cases), aff’d, 380 F.3d 1154 (9th Cir. 2004), cert. 

granted, 73 U.S.L.W. 3247 (U.S. Dec. 10, 2004) (No. 04-480). Here, general jurisdiction over 

the Hale Defendants is not appropriate because their contacts with the State of Nevada are 

neither substantial nor continuous and systematic. 

 

PA0355



 

9 
 

G
R

E
E

N
B

E
R

G
 T

R
A

U
R

IG
, L

LP
 

37
73

 H
ow

ar
d 

H
ug

he
s P

ar
kw

ay
, S

ui
te

 4
00

 N
or

th
 

La
s V

eg
as

, N
ev

ad
a 

89
16

9 
Te

le
ph

on
e:

  (
70

2)
 7

92
-3

77
3 

Fa
cs

im
ile

:  
(7

02
) 7

92
-9

00
2 

 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Plaintiff has not nor can he establish that the Hale Defendants have substantial or 

continuous and systematic contacts with Nevada.  With respect to Hale, Klein and Anderson, 

none of them reside in the State of Nevada, nor have they ever been a resident of this state.  Ex. 

A, Hale Decl., ¶ 4; Ex. B, Klein Decl., ¶ 4; Ex. C, Anderson Decl., ¶ 4.  None of them own any 

reason or personal property within the state, nor do they hold any personal assets within the State 

of Nevada.  Ex. A, Hale Decl., ¶ 5; Ex. B, Klein Decl., ¶ 5; Ex. C, Anderson Decl., ¶ 5. 

Similarly, neither Hale, Klein nor Anderson maintain any offices, bank accounts, telephone or 

fax numbers, or registered agents within the State of Nevada.   Ex. A, Hale Decl., ¶¶ 6, 9-11; Ex. 

B, Klein Decl., ¶¶ 6, 9-11; Ex. C, Anderson Decl., ¶¶ 6, 9-11. Nor do any of them hold any 

licenses issued by any regulatory or administrative body in the State of Nevada, hold any 

interests in any companies organized under the laws of Nevada, or hold any managerial or 

employment positions with such companies.  Ex. A, Hale Decl., ¶¶ 7-8; Ex. B, Klein Decl., ¶¶ 7-

8; Ex. C, Anderson Decl., ¶¶ 7-8. In short, Hale, Klein and Anderson’s minimal contacts with the 

State of Nevada relate to transient vacations with friends and family, occasional attendance at a 

trade show or seminar, and perhaps a few visits to Midway’s Nevada operations for a board 

meeting, a groundbreaking, or general observations. Ex. A, Hale Decl., ¶¶ 13-14; Ex. B, Klein 

Decl., ¶¶ 13-14; Ex. C, Anderson Decl., ¶¶ 13-14.  These contacts in no way satisfy the due 

process requirements such that the Court could find them to be “at home” in this state, which 

finding would be necessary to exercise jurisdiction over any of them.  Bauman, 134 S.Ct. at 751; 

Viega GmbH v. Eighth Jud. Dist. Ct., 130 Nev. Adv. Op. 40, 328 P.3d 1152, 1157 (2014). 

The same is true for each of the Investment Entities.  Each of the Investment Entities is a 

limited liability company organized under the laws of the State of Delaware. Am. Compl., ¶ 14; 

Ex. A, Hale Decl., ¶ 15. Each of the Investment Entities is a sole-purpose entity formed for the 

purpose of making investments in Midway. Ex. A, Hale Decl., ¶ 16. None of the individual 

members or managers of any of the Investment Entities are residents of the State of Nevada or 

entities organized under the laws of the State of Nevada. Id. at ¶ 17. In light of the nature of 

those entities, none of the Investment Entities owns property in Nevada, maintains bank 
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accounts, offices, telephone numbers, or registered agents in Nevada, holds any licenses in 

Nevada, or otherwise conducts business in the State of Nevada. Id. at ¶¶ 18-24. Again, none of 

the Investment Entities could be considered to be “at home” in this state, and this Court cannot 

exercise general jurisdiction over any of them. Bauman, 134 S.Ct. at 751; Viega GmbH, 328 P.3d 

at 1157. 
 

2. This Court Cannot Exercise Specific Jurisdiction over any of the Hale 
Defendants. 

 

Plaintiff’s Amended Complaint likewise fails to present allegations, let alone demonstrate 

facts, that could support this Court’s exercise of specific jurisdiction over any of the Hale 

Defendants. Specific jurisdiction may be exercised only where: (1) the defendant purposefully 

avails itself of the privilege of serving the market in the forum or of enjoying the protection of 

the laws of the forum; (2) the cause of action arises from the defendant’s purposeful contact with 

the forum state; and, (3) where the exercise of jurisdiction as a result is reasonable under the 

circumstances.  Budget Rent-A-Car, 108 Nev. at 487, 835 P.2d at 20; see also Viega GmbH, 328 

P.3d at 1157.  Plaintiff cannot demonstrate that any of these three factors are present with respect 

to any of the Hale Defendants. 

No Purposeful Availment.  In order for the Hale Defendants to be hauled into court in 

Nevada, they must have purposefully availed themselves of Nevada’s laws or markets or 

affirmatively directed their conduct toward Nevada, and any connection with Nevada must be 

more than fortuitous.  Trump, 109 Nev. at 702, 857 P.2d 750.  Here, Plaintiff does not, because 

he cannot, allege that any of the Hale Defendants actions were directed towards Nevada, as 

opposed to the operations of a Canadian company, or that they purposefully availed themselves 

of Nevada’s laws or markets in any way.  See generally Ex. A, Hale Decl.; Ex. B, Klein Decl.; 

Ex. C, Anderson Decl. Importantly, having a relationship with a company that may conduct 

some business operations in Nevada is not enough to establish specific jurisdiction over a 

nonresident defendant. See Southport Lane Equity II, LLC v. Downey, 177 F.Supp.3d 1286 (D. 

Nev. 2016).  Certainly, the fact that one of the other members of Midway’s Board of Directors 
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resided in Nevada is not an act attributable to any of the Hale Defendants to demonstrate any of 

them availed themselves of the laws and protections or personally directed activity to the State of 

Nevada.  See id., 177 F.Supp.3d at 1296 (“[W]hat matters most in this analysis is not the 

corporations own contacts with Nevada but the individual Defendants’ contacts with the state.”)  

Nonetheless, that is the only basis for which Plaintiff pleads jurisdiction is proper against all of 

the defendants.  Am. Compl., ¶ 16. Such an argument fails. 

No Claim Arising from Forum Related Activity.  On its face, Plaintiff’s claims do not 

arise out of any of the Hale Defendants’ contact with the State of Nevada. All of Plaintiff’s 

claims are based on his allegations that Midway, in its public filings and press releases, either 

misrepresented statements or omitted statements from those statements. See e.g., id. at ¶¶ 59, 90. 

Even if those statements could somehow be attributed to any of the Hale Defendants, which they 

cannot, all such filings and press releases were disseminated from Midway at its 

Englewood/Denver, Colorado executive headquarters. See id.at Exs. 3-10. Further, Plaintiff 

himself pleads that he received all such statements upon which he basis his claims in the State of 

California. Id. at ¶ 1. Plaintiff does not attribute the basis of any of his claims to any specific 

action or forum related activity engaged in by Hale, Klein, Anderson or any of the Investment 

Entities, as opposed to the company itself. As Plaintiff cannot demonstrate his claims arise from 

or relate to any conduct that took place in the State of Nevada, whether attributable to the Hale 

Defendants or any other party, Plaintiff’s evocation of this Court’s jurisdiction is improper.  

It Would Not be Reasonable to Require the DTN Parties to Defend Suit in the State of 

Nevada.  Even if the Hale Defendants had purposefully availed themselves of the privilege of 

doing business in Nevada, or that the claims arose out of such availment, jurisdiction in Nevada 

would still not be reasonable under the circumstances. As the United States Supreme Court noted 

in long ago in International Shoe Co., exercise of personal jurisdiction over a defendant is only 

appropriate if there are sufficient “minimum contacts” between the nonresident defendant and 

the forum state so that the maintenance of the suit does not “offend traditional notions of fair 

play and substantial justice.”  International Shoe Co., 326 U.S. at 316. As expressed above at 
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length, none of the Hale Defendants have any sufficient “minimum contacts” with the State of 

Nevada that would render exercise of jurisdiction reasonable in any situation. See also Ex. A, 

Hale Decl.; Ex. B, Klein Decl.; Ex. C, Anderson Decl. 

Nevertheless, even if there were “minimum contacts” for this Court to consider, exercise 

of specific jurisdiction over any of the Hale Defendants would still be unreasonable.  The 

Nevada Supreme Court has held that the Court should consider the following factors in 

determining if exercise of jurisdiction would be reasonable:  (1) the interstate judicial system’s 

interest in obtaining the most efficient resolution of controversies; (2) the forum state’s interest 

in adjudicating the dispute; (3) the plaintiff’s interest in obtaining convenient and effective relief; 

and (4) the interest of several states in furthering substantive social policies.  Trump, 109 Nev. at 

701, 857 P.2d at 749 (citing World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 292 

(1980)).  None of these factors weigh in favor of exercising jurisdiction and hailing the Hale 

Defendants into Court here in Nevada. Nevada has no interest, let alone a compelling interest, in 

adjudicating a dispute between a non-resident Plaintiff and non-resident defendants. This is 

particularly the case where none of the alleged conduct at the heart of the Amended Complaint 

transpired in Nevada and where the harm was not suffered in Nevada.4 Further, if Plaintiff 

wishes to pursue his meritless claims, he could have asserted a claim in the Midway bankruptcy 

action or he could have followed the proper procedural requirements for asserting a derivative 

action under Canadian law as set forth in the D&O Motion.   

In light of the Hale Defendants’ lack of contacts with the State of Nevada and the 

weighing of these factors, it would offend “traditional notions of fair play and substantial justice” 

to exercise jurisdiction over the Hale Defendants in this case.   
 

B. The Arguments in the D&O Motion Apply Equally to the Hale Defendants. 

 Plaintiff’s Amended Complaint is replete with fatal flaws above and beyond the lack of 

personal jurisdiction against the Hale Defendants. As a result, and pursuant to EDCR 2.20(d), the 

                                                 
4 Nor does Nevada have any interest in adjudicating a claim under California’s securities laws. 
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Hale Defendants hereby join the D&O Defendants’ Motion to Dismiss Amended Complaint filed 

on August 25, 2017. In joining the D&O Motion, the Hale Defendants hereby adopt and 

incorporate the arguments set forth therein by reference in this Motion in their entirety.  

In the interest of judicial economy and efficiency, the factual recitation and legal 

arguments set forth in the D&O Motion are incorporated by reference as if fully set forth herein, 

but are not repeated.  The Hale Defendants reserve the right to argue the legal arguments and 

positions set forth in the D&O Motion at the time of the consolidated hearing on this Motion and 

Joinder and the D&O Motion. 

IV.   CONCLUSION 

The Hale Defendants do not have minimum contacts with the State of Nevada sufficient 

for this Court to exercise personal jurisdiction over them.  Accordingly, this Court should grant 

the Motion in its entirety and order each of the Hale Defendants to be dismissed from this case. 

 Alternatively, for the reasons set forth in the D&O Motion, this Court lacks subject 

matter jurisdiction over the claims set forth in Plaintiff’s Amended Complaint, or Plaintiff has 

otherwise failed to plead sufficient allegations upon which to state a claim for relief.  As a result, 

the Court should dismiss this case in its entirety pursuant to NRCP 12(b)(1) and NRCP 12(b)(5). 

 Under any scenario presented by this Motion and Joinder or the D&O Motion, Plaintiff’s 

claims cannot stand, and the Amended Complaint should be dismissed. 

 DATED this 25th day of August, 2017. 

GREENBERG TRAURIG, LLP 
 
 
/s/ Christopher R. Miltenberger     
MARK E. FERRARIO, ESQ. 
Nevada Bar No. 1625 
CHRISTOPHER R. MILTENBERGER, ESQ. 
Nevada Bar No. 10153 
3773 Howard Hughes Parkway 
Suite 400 North 
Las Vegas, Nevada 89169 
 
Counsel for Martin M. Hale, Jr., 
Trey Anderson, Nathaniel Klein, INV-MID, LLC, 
EREF-MID II, LLC, and HCP-MID, LLC 
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CERTIFICATE OF SERVICE 

 Pursuant to Nev. R. Civ. P. 5(b)(2)(D) and E.D.C.R. 8.05, I certify that on this 25th day 

of August, 2017, I caused a true and correct copy of the foregoing Motion to Dismiss and 

Joinder to D&O Defendants Motion to Dismiss Amended Complaint to be filed and e-served 

via the Court’s E-Filing System on all parties with an email address on record this action.  The 

date and time of the electronic proof of service is in place of the date and place of deposit in the 

U.S. Mail. 
 
 

/s/ Andrea Lee Rosehill 
An employee of GREENBERG TRAURIG, LLP 
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DECL 
MARK E. FERRARIO, ESQ. 
Nevada Bar No. 1625 
CHRISTOPHER R. MILTENBERGER, ESQ. 
Nevada Bar No. 10153 
GREENBERG TRAURIG, LLP 
3773 Howard Hughes Parkway 
Suite 400 North 
Las Vegas, Nevada 89169 
Telephone: (702) 792-3773 
Facsimile:  (702) 792-9002 
ferrariom@gtlaw.com  
miltenbergerc@gtlaw.com 
 
Counsel for Defendants Martin M. Hale, Jr., 
Trey Anderson, Nathaniel Klein, INV-MID, LLC, 
EREF-MID II, LLC, and HCP-MID, LLC 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

DANIEL E. WOLFUS, 
 
                                      Plaintiff, 
v. 
 
KENNETH A. BRUNK; RICHARD D. 
MORITZ; BRADLEY J. BLACKETOR; 
TIMOTHY HADDON; MARTIN M. 
HALE, JR.; TREY ANDERSON; 
RICHARD SAWCHAK; FRANK YU; 
JOHN W. SHERIDAN; ROGER A 
NEWELL; RODNEY D. KNUTSON; 
NATHANIEL KLEIN; INV-MID, LLC; a 
Delaware Limited Liability Company; 
EREF-MID II, LLC, a Delaware Limited 
Liability Company; HCP-MID, LLC, a 
Delaware Limited Liability Company; and 
DOES 1 through 25. 
 
                                      Defendants. 

 

 Case No.:  A-17-756971-B 
Dept. No.:  XXVII 
 

DECLARATION OF MARTIN M. 
HALE, JR. IN SUPPORT OF MOTION 
TO DISMISS AND JOINDER TO D&O 
DEFENDANTS’ MOTION TO 
DISMISS AMENDED COMPLAINT 
 
 
 
 

 I, Martin M. Hale, Jr., declare under penalty of perjury of the laws of the United States 

and the State of Nevada as follows:  

 1. I am a Defendant in the above-captioned matter.  This Declaration is made and 

based upon my own personal knowledge. If called upon to testify to the contents of this 

Declaration, I am legally competent to testify to its contents in a court of law. 
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2. I make this Declaration in support of the Hale Defendants’ Motion to Dismiss and 

Joinder to D&O Defendants’ Motion to Dismiss Amended Complaint filed contemporaneously 

herewith. 

3. I have served as a member of Midway Gold Corporation’s (“Midway”) Board of 

Directors since December 13, 2012. 

4. I am not now, nor have I ever been, a resident of the State of Nevada. 

5. I do not own any personal or real property in the State of Nevada, nor do I have 

any personal assets in the State of Nevada. 

6. I do not own or maintain any business or personal offices in the State of Nevada. 

7. I do not hold any licenses from any agency, governing body, or regulatory agency 

within the State of Nevada for any purpose. 

8. I do not own any interest in any companies organized under the laws of the State 

of Nevada or having its principal place of business in the State of Nevada. Nor do I hold any 

managerial or employment positions with any such companies or organizations. 

9. I do not maintain any bank accounts in the State of Nevada. 

10. I do not have or maintain any telephone or facsimile numbers in the State of 

Nevada. 

11. I have never been required to maintain, nor have I maintained, a registered agent 

for service in the State of Nevada. 

12. I have never been a party to any lawsuits in the State of Nevada, except for the 

instant case. 

13. My interactions with Nevada are very limited. Between December 2012 and the 

present, I traveled to Nevada on approximately four occasions in connection with my position as 

a member of Midway’s Board of Directors or in connection with the investments made in 

Midway by INV-MID, LLC, EREF-MID II, LLC, and HCP-MID, LLC (the “Investment 

Entities”). These visits included attending one board meeting in the State of Nevada, visiting 

Midway’s Nevada operations for a groundbreaking ceremony, and perhaps on one or two other 
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occasions to generally observe Midway’s Nevada operations. 

14. Outside of the rare visit to Nevada in connection with observation of Midway’s 

Nevada operations, my interactions with the State of Nevada are even more limited.  Over the 

last decade, I have traveled to Nevada, and in particular Las Vegas, on a few occasions for 

personal vacations with friends and family and attended an hour of one personal development 

seminar that included two colleagues from work in addition to a few friends and approximately 

100 other attendees.   

 15. Each of the Investment Entities named as Defendants in the above-captioned 

action is a limited liability company organized under the laws of the State of Delaware.  

 16. Each of the Investment Entities is a sole-purpose entity formed for the purpose of 

making an equity investment in Midway, a publicly traded Canadian corporation incorporated 

under the laws of British Columbia with its principal executive offices located in Englewood, 

Colorado. 

 17. None of the individual members of any of the Investment Entities are residents of 

the State of Nevada.  INV-MID, LLC is managed by Hale Fund Management, LLC, a Delaware 

limited liability company, and its other member is neither a resident of Nevada or entities 

organized under the laws of Nevada. EREF-MID, LLC is managed by Hale Fund Management, 

LLC, a Delaware limited liability company, and its other members are neither residents of 

Nevada or entities organized under the laws of Nevada. HCP-MID, LLC is solely owned by Hale 

Capital Partners, LP, is a Delaware limited partnership with its principal place of business in 

New York, New York. 

 18. None of the Investment Entities conducts any business in the State of Nevada. 

 19. None of the Investment Entities owns any personal or real property in the State of 

Nevada.   

20. None of the Investment Entities owns or maintains any offices in the State of 

Nevada. 
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21. None of the Investment Entities hold any licenses from any agency, governing 

body, or regulatory agency within the State of Nevada for any purpose. 

22. None of the Investment Entities hold any telephone or facsimile numbers in the 

State of Nevada. 

23. None of the Investment Entities have ever been required to maintain, nor have 

they maintained, a registered agent for service in the State of Nevada. 

24. None of the Investment Entities have ever been a party to any lawsuits in the State 

of Nevada, except for the instant case. 

25. I declare under penalty of perjury under the laws of the United States and the 

State of Nevada that the foregoing is true and correct and that I signed this declaration on this 

___ day of August, 2017. 

 

 
             

    MARTIN M. HALE, JR. 

 

 

 
 

25th
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DECL 
MARK E. FERRARIO, ESQ. 
Nevada Bar No. 1625 
CHRISTOPHER R. MILTENBERGER, ESQ. 
Nevada Bar No. 10153 
GREENBERG TRAURIG, LLP 
3773 Howard Hughes Parkway 
Suite 400 North 
Las Vegas, Nevada 89169 
Telephone: (702) 792-3773 
Facsimile:  (702) 792-9002 
ferrariom@gtlaw.com  
miltenbergerc@gtlaw.com 
 
Counsel for Defendants Martin M. Hale, Jr., 
Trey Anderson, Nathaniel Klein, INV-MID, LLC, 
EREF-MID II, LLC, and HCP-MID, LLC 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

DANIEL E. WOLFUS, 
 
                                      Plaintiff, 
v. 
 
KENNETH A. BRUNK; RICHARD D. 
MORITZ; BRADLEY J. BLACKETOR; 
TIMOTHY HADDON; MARTIN M. 
HALE, JR.; TREY ANDERSON; 
RICHARD SAWCHAK; FRANK YU; 
JOHN W. SHERIDAN; ROGER A 
NEWELL; RODNEY D. KNUTSON; 
NATHANIEL KLEIN; INV-MID, LLC; a 
Delaware Limited Liability Company; 
EREF-MID II, LLC, a Delaware Limited 
Liability Company; HCP-MID, LLC, a 
Delaware Limited Liability Company; and 
DOES 1 through 25. 
 
                                      Defendants. 

 

 Case No.:  A-17-756971-B 
Dept. No.:  XXVII 
 

DECLARATION OF NATHANIEL 
KLEIN IN SUPPORT OF MOTION TO 
DISMISS AND JOINDER TO D&O 
DEFENDANTS’ MOTION TO 
DISMISS AMENDED COMPLAINT 
 
 
 
 

 I, Nathaniel Klein, hereby declare as follows:  

 1. I am a Defendant in the above-captioned matter.  This Declaration is made and 

based upon my own personal knowledge. If called upon to testify to the contents of this 

Declaration, I am legally competent to testify to its contents in a court of law. 

 2. I make this Declaration in support of the Hale Defendants’ Motion to Dismiss and 
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Joinder to D&O Defendants’ Motion to Dismiss Amended Complaint filed contemporaneously 

herewith. 

3. I served as a member of Midway Gold Corporation’s (“Midway”) Board of 

Directors from August 8, 2012 until December 13, 2012, and again from June 20, 2013 until 

approximately November 4, 2014. 

4. I am not now, nor have I ever been, a resident of the State of Nevada. 

5. I do not own any personal or real property in the State of Nevada, nor do I have 

any personal assets in the State of Nevada. 

6. I do not own or maintain any business or personal offices in the State of Nevada. 

7. I do not hold any licenses from any agency, governing body, or regulatory agency 

within the State of Nevada for any purpose. 

8. I do not own any interest in any companies organized under the laws of the State 

of Nevada or having its principal place of business in the State of Nevada. Nor do I hold any 

managerial or employment positions with any such companies or organizations. 

9. I do not maintain any bank accounts in the State of Nevada. 

10. I do not have or maintain any telephone or facsimile numbers in the State of 

Nevada. 

11. I have never been required to maintain, nor have I maintained, a registered agent 

for service in the State of Nevada. 

12. I have never been a party to any lawsuits in the State of Nevada, except for the 

instant case. 

13. My interactions with Nevada are very limited. Between 2012 and 2014, I traveled 

to Nevada on approximately four occasions in connection with my position as a member of 

Midway’s Board of Directors or in connection with the investments made in Midway by INV-

MID, LLC, EREF-MID II, LLC, and HCP-MID, LLC (the “Investment Entities”). These visits 

included conducting due diligence relating to the potential investment by the Investment Entities, 

attending one board meeting in the State of Nevada, visiting Midway’s Nevada operations for a 
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groundbreaking ceremony, and perhaps on one or two other occasions to generally observe 

Midway’s Nevada operations. 

14. Outside of the rare visit to Nevada in connection with observation of Midway’s 

Nevada operations, my interactions with the State of Nevada are even more limited.  Over the 

last decade, I have traveled to Nevada, and in particular Las Vegas, on a few occasions for 

personal vacations with friends and family.  While I have attended a few industry trade shows 

and conventions in Las Vegas, Nevada over the past decade, I have not conducted any business 

in the State of Nevada other than attending such conventions. 

15. I declare under penalty of perjury under the laws of the United States and the 

State of Nevada that the foregoing is true and correct and that I signed this declaration on this 

___ day of August, 2017. 

 

             

    NATHANIEL KLEIN 
 

25
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DECL 
MARK E. FERRARIO, ESQ. 
Nevada Bar No. 1625 
CHRISTOPHER R. MILTENBERGER, ESQ. 
Nevada Bar No. 10153 
GREENBERG TRAURIG, LLP 
3773 Howard Hughes Parkway 
Suite 400 North 
Las Vegas, Nevada 89169 
Telephone: (702) 792-3773 
Facsimile:  (702) 792-9002 
ferrariom@gtlaw.com  
miltenbergerc@gtlaw.com 
 
Counsel for Defendants Martin M. Hale, Jr., 
Trey Anderson, Nathaniel Klein, INV-MID, LLC, 
EREF-MID II, LLC, and HCP-MID, LLC 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

DANIEL E. WOLFUS, 
 
                                      Plaintiff, 
v. 
 
KENNETH A. BRUNK; RICHARD D. 
MORITZ; BRADLEY J. BLACKETOR; 
TIMOTHY HADDON; MARTIN M. 
HALE, JR.; TREY ANDERSON; 
RICHARD SAWCHAK; FRANK YU; 
JOHN W. SHERIDAN; ROGER A 
NEWELL; RODNEY D. KNUTSON; 
NATHANIEL KLEIN; INV-MID, LLC; a 
Delaware Limited Liability Company; 
EREF-MID II, LLC, a Delaware Limited 
Liability Company; HCP-MID, LLC, a 
Delaware Limited Liability Company; and 
DOES 1 through 25. 
 
                                      Defendants. 

 

 Case No.:  A-17-756971-B 
Dept. No.:  XXVII 
 

DECLARATION OF TREY 
ANDERSON IN SUPPORT OF 
MOTION TO DISMISS AND 
JOINDER TO D&O DEFENDANTS’ 
MOTION TO DISMISS AMENDED 
COMPLAINT 
 
 
 
 

 I, Trey Anderson, declare under penalty of perjury of the laws of the United States and 

the State of Nevada as follows:  

 1. I am a Defendant in the above-captioned matter.  This Declaration is made and 

based upon my own personal knowledge. If called upon to testify as to the contents of this 

Declaration, I am legally competent to testify to its contents in a court of law. 
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 2. I make this Declaration in support of the Hale Defendants’ Motion to Dismiss and 

Joinder to D&O Defendants’ Motion to Dismiss Amended Complaint filed contemporaneously 

herewith. 

3. I have served as a member of Midway Gold Corporation’s (“Midway”) Board of 

Directors since November 4, 2014. 

4. I am not now, nor have I ever been, a resident of the State of Nevada. 

5. I do not own any personal or real property in the State of Nevada, nor do I have 

any personal assets in the State of Nevada. 

6. I do not own or maintain any business or personal offices in the State of Nevada. 

7. I do not hold any licenses from any agency, governing body, or regulatory agency 

within the State of Nevada for any purpose. 

8. I do not own any interest in any companies organized under the laws of the State 

of Nevada or having its principal place of business in the State of Nevada. Nor do I hold any 

managerial or employment positions with any such companies or organizations. 

9. I do not maintain any bank accounts in the State of Nevada. 

10. I do not have or maintain any telephone or facsimile numbers in the State of 

Nevada. 

11. I have never been required to maintain, nor have I maintained, a registered agent 

for service in the State of Nevada for any purpose. 

12. I have never been a party to any lawsuits in the State of Nevada, except for the 

instant case. 

13. My interactions with Nevada are very limited. As a member of Midway’s Board 

of Directors, I attended one board meeting and a site visit in the State of Nevada. 

14. My interactions with the State of Nevada other than in connection with my 

membership on Midway’s Board of Directors are even more limited.  Over the last decade, I 

have traveled to Nevada on a few occasions for personal vacations with friends and family and 

attended a personal development seminar that included two colleagues from work in addition to a 
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few friends and approximately 100 other attendees.  While I have attended a few industry trade 

shows and conventions in Las Vegas, Nevada, and one or two site visits for an unrelated project 

outside of Reno, Nevada over the past decade, I have not personally conducted any business in 

the State of Nevada. 

15. I declare under penalty of perjury under the laws of the United States and the 

State of Nevada that the foregoing is true and correct and that I signed this declaration on this 

25th day of August, 2017. 

 
        /s/Trey Anderson      

    TREY ANDERSON 
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RICHARD SAWCHAK; FRANK YU; 
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COURT OF THE STATE OF NEVADA, 
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CLARK; AND THE HONORABLE 
NANCY L. ALLF, DISTRICT JUDGE, 
DEPT. 27, 
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CERTIFICATE OF SERVICE 

I, the undersigned, hereby certify that on the 12th day of June, 2018, a true 

and correct copy of PETITIONERS’ APPENDIX FOR WRIT OF 

PROHIBITION, OR ALTERNATIVELY MANDAMUS – VOLUME 2 was 

electronically filed with the Nevada Supreme Court by using the Nevada Supreme 

Court’s E-filing system. 

I further certify that all participants in this case are registered with the 

Supreme Court of Nevada’s E-filing system, and that service has been accomplished 

to the following individuals through the Court’s E-filing System or by depositing 

same in the United States mail, first class postage fully prepaid to the persons and 

addresses listed below: 

Electronic Service: 

James R. Christensen, Esq. 
JAMES R. CHRISTENSEN PC 
601 S. 6th St. 
Las Vegas, NV 89101 
jim@jchristensenlaw.com 
 

Samuel T. Rees, Esq. 
BLEAUFOX 
2801 West Empire Avenue 
Burbank, California 91504 
STReesEsq@earthlink.net 
 
Attorneys for Daniel E. Wolfus 
 

Jason D. Smith, Esq. 
SANTORO WHIMIRE 
10100 W. Charleston Blvd., #250 
Las Vegas, Nevada 89135 
Email:  jsmith@santoronevada.com 
 
Eric B. Liebman, Esq.  
Rebecca DeCook, Esq. 
Rachel E. Yeates, Esq. 
MOYE WHITE LLP 
16 Market Square, 6th Floor 
1400 16th Street 
Denver, CO 80202 
Eric.Liebman@moyewhite.com  
becky.decook@moyewhite.com  
Attorneys for Kenneth A. Brunk
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Mark E. Ferrario, Esq. 
Christopher Miltenberger, Esq. 
GREENBERG TRAURIG, LLP 
3773 Howard Hughes Pkwy Ste. 400 
Las Vegas, NV 89169 
ferrariom@gtlaw.com 
miltenbergerc@gtlaw.com 
 

Attorneys for Martin M. Hale, Jr. Trey 
Anderson and Nathaniel Klein

 

 
 
Hand Delivery: 
 
Hon. Nancy Allf 
Dept. 27 – 8th Judicial District Court 
200 Lewis Avenue 
Las Vegas, 89155 
 

 

 
 
 

/s/ Yalonda Dekle      
An Employee of HOLLAND & HART LLP 
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