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DISTRICTCOURT

CLARK COUNTY, NEVADA

AARON M . M ORGAN, individually,

Plaintiff,

vs.

DAVID E. LUJAN, individually;H ARVEST
M ANAGEM ENTSUB LLC;a Foreign-Limited-
LiabilityCompany;DOES 1 through20;ROE
BUSINESS ENTITIES 1 through20, inclusive
jointlyandseverally,

Defendants.

CaseNo. A-15-718679 -C
Dept. No. VII

SUPPLEMENT TO HARVEST
MANAGEMENT SUB LLC’S MOTION
FOR ENTRY OF JUDGMENT

H earingDate: M arch5, 2019
H earingTime: 9 :00 a.m.

DuringthehearingofDefendantH arvestM anagementSub LLC’s(“H arvest”)M otionfor

EntryofJudgment, theCourtrequestedtranscriptsofthesettlingofthejuryinstructionsfrom the

secondtrialinApril2018. Attachedhereto, andassetforthbelow, arecopiesoftherelevant

transcriptexcerptsconcerningthesettlingofjuryinstructionsandthefinalizingofthespecialverdict

form:

///

///

///

SUPPL
DENNIS L. KENNEDY

Nevada BarNo. 1462
SARAH E. H ARMON

Nevada BarNo. 8106
ANDREA M . CH AMPIO N

Nevada BarNo. 13461
BAILEY KENNEDY
89 84 SpanishRidgeAvenue
LasVegas, Nevada 89 148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
DKennedy@ BaileyKennedy.com
SH armon@ BaileyKennedy.com
JGilmore@ BaileyKennedy.com
AChampion@ BaileyKennedy.com

AttorneysforDefendant
H ARVESTM ANAGEM ENTSUB LLC

Case Number: A-15-718679-C

Electronically Filed
3/5/2019 1:30 PM
Steven D. Grierson
CLERK OF THE COURT
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 OnApril4, 20181, atpages3:2-4:20, theCourtandthePartiesdiscusseda possible

juryinstructionregardingthefirsttrial. TheCourtrequestedthatPlaintiff’scounsel

submita proposedinstructioninwriting.

 OnApril4, 2018, atpages45:1-46:7, theCourtandthePartiesdiscussedthefactthat

thejuryinstructionsweresettledduringthefirsttrial. TheCourtinformedtheParties

thatitnolongerhadtheinstructionssettleduponatthefirsttrialandthata new setof

proposedinstructionsshouldbesubmittedbytheParties. TheCourtalsoinstructed

thePartiesthatanyobjectionsraisedtoproposedinstructionsduringthefirsttrial

wouldneedtobeassertedagain.

 OnApril4, 2018, atpage152:3-6, theCourtinformedthePartiesthatitwould

providethem witha new setofproposedinstructions.

 OnApril6, 2018,2 atpages56:18-58:25, theCourtprovidedthePartieswitha

completesetoftheproposedjuryinstructions. Plaintiff’scounselagainstatedthatit

wantedtoincludea proposedinstructionrelatingtothefirsttrial, andtheCourt

instructedPlaintiff’scounseltosubmittheproposedinstructioninwriting. Finally,

theCourtinformedthePartiesthata referencetopastandfuturevocationalloss

shouldberemovedfrom InstructionNo. 20, becausetherewasnowagelossclaim in

thecase.

 OnApril6, 2018, atpage100:1-108:5, theCourtandthePartiessettledthejury

instructions. TheCourtwentthrougheveryproposedinstruction, andtherewereno

proposedinstructionsastoeithernegligententrustmentorvicariousliability. The

PartiesrevisedInstructionNo. 13, becausetherewerenoRequestsforAdmissionin

thiscase. TheCourtdecidedtoincludePlaintiff’sproposedinstructionregardingthe

firsttrial. Therewasbriefdiscussionabouttheinstructionconcerningtheplaybackor

re-readingofa witness’stestimony. TheCourtspecificallyinquiredastowhetherthe

Partieshadanyotherproposedinstructions, andbothPartiesacknowledgedthatthey

1 A trueandcorrectcopyofexcerptsfrom theApril4, 2018 TranscriptofJuryTrialareattachedasExhibit1.

2 A trueandcorrectcopyofexcerptsfrom theApril6, 2018 TranscriptofJuryTrialareattachedasExhibit2.
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didnot. BothPartiesalsoacknowledgedthattheyhadnootherobjectionsforthe

record. Finally, theCourtinformedthePartiesthatithada samplespecialverdict

form from a recenttrialthatcouldbeused.

 OnApril6, 2018, atpages206:20-207:6, theCourtprovidedthePartieswiththefinal

setofjuryinstructions.

 OnApril9 , 2018,3 atpages3:11-4:2, theCourtconfirmedthatithadprovidedthe

Partieswitha completesetofthefinaljuryinstructions, anditwasdiscoveredthatthe

verdictform hadbeenmistakenlyomittedfrom thisset.

 OnApril9 , 2018, atpages5:20-6:2, theCourtprovidedthePartieswitha sample

specialverdictfrom anotherrecenttrial. TheCourtinformedthePartiesthatthe

captionwasincorrectandthatitmaynotbecorrectastothedamagesbeingsought,

butaskediftheform looked“okay.”

 OnApril9 , 2018, atpage116:7-24, Plaintiff’sCounselinformedtheCourtthatit

wantedtomakeonechangetothespecialverdictform. Plaintiff’scounselrequested

thatpastandfuturemedicalexpensesandpastandfuturepainandsufferingbesplit

upasseparatecategoriesofdamages. Thatwastheonlyrevisionrequested, andthe

Courtapprovedtherevision.

 OnApril9 , 2018, atpage117:3-24, therewasanobjectionlodgedtoJuryInstruction

No. 26, regardingtheCourt’spriorrulingona motionforsummaryjudgment.

DATED this5thdayofM arch, 2019 .

BAILEY KENNEDY

By: /s/DennisL. Kennedy
DENNIS L. KENNEDY

SARAH E. H ARMON

ANDREA M . CH AMPIO N

AttorneysforDefendant
H ARVESTM ANAGEM ENTSUB LLC

3 A trueandcorrectcopyofexcerptsfrom theApril9 , 2018 TranscriptofJuryTrialareattachedasExhibit3.
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CERTIFICATE OF SERVICE

I certifythatI am anemployeeofBAILEY KENNEDY andthatonthe5thdayofM arch,

2019 , serviceoftheforegoingSUPPLEMENT TO HARVEST MANAGEMENT SUB LLC’S

MOTION FOR ENTRY OF JUDGMENT wasmadebymandatoryelectronic servicethroughthe

EighthJudicialDistrictCourt’selectronic filingsystem and/orbydepositinga trueandcorrectcopy
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address:

DOUGLAS J. GARDNER
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Email: dgardner@ rsglawfirm.com
drands@ rsgnvlaw.com
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AttorneysforDefendant
DAVID E. LUJAN
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BRYAN A. BOYACK

RICHARD HARRIS LAW FIRM
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M ICAH S. ECH O LS
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COFFING P.C.
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Email: Benjamin@ richardharrislaw.com
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kwilde@ maclaw.com

AttorneysforPlaintiff
AARON M . M ORGAN

/s/ JosephineBaltazar
EmployeeofBAILEY KENNEDY
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RTRAN 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

AARON MORGAN, 
 
                             Plaintiff, 
vs. 
 
DAVID LUJAN, et al., 
 
                             Defendants. 

 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
  CASE NO. C-15-718679-C 
 
  DEPT.  VII 
 
 
 

 )  

BEFORE THE HONORABLE LINDA MARIE BELL, DISTRICT COURT JUDGE 

TUESDAY, MARCH 5, 2019  
 

RECORDER’S TRANSCRIPT OF  
DEFENDANT HARVEST MANAGEMENT SUB LLC'S MOTION  

FOR ENTRY OF JUDGMENT 
     
APPEARANCES:     
 
  For the Plaintiff:    BENJAMIN P. CLOWARD, ESQ. 

BRYAN A. BOYACK, ESQ. 
       MICAH S. ECHOLS, ESQ.  
      KATHLEEN A. WILDE, ESQ.  
  
  For the Defendant Harvest:   DENNIS L. KENNEDY, ESQ. 
      SARAH E. HARMON, ESQ. 
      MICHELLE STONE, ESQ. 
 
 
RECORDED BY: RENEE VINCENT, COURT RECORDER 

 

Case Number: A-15-718679-C

Electronically Filed
3/28/2019 8:54 AM
Steven D. Grierson
CLERK OF THE COURT
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Tuesday, March 5, 2019 - 9:53 a.m. 

 

 THE COURT:   Morgan versus Lujan. 

 MR. KENNEDY:  Thank Your Honor. 

 THE COURT:   Could I get everybody's appearance for the record, please. 

 MR. CLOWARD:  Your Honor, Benjamin Cloward on behalf of Aaron 

Morgan. 

 MR. ECHOLS:  Micah Echols here for Plaintiff Aaron Morgan. 

 MR. BOYACK:  Bryan Boyack for Plaintiff Aaron Morgan. 

 MS. WILDE:  Kathleen Wilde for Mr. Morgan. 

 MR. KENNEDY:  Dennis Kennedy and Sarah Harmon on behalf of 

Defendant Harvest Management, sub LLC.   Also present is Michelle Stone, who is 

general counsel. 

 THE COURT:  All right.  Good morning.  So before we get into this motion, I 

have a question for all of you.  Would it be easier if I -- I know Judge Gonzalez sent 

it back for this purpose, but I can -- I mean, I can take the case back for all 

purposes if that's easier for everyone. 

 MR. CLOWARD:  We would actually ask that. 

 MR. KENNEDY:  Your Honor, we filed an objection to the case coming 

back for any reason. 

 THE COURT:  Right. 

 MR. KENNEDY:  So we can't consent to that. 

 THE COURT:   Okay.  All right.  All right. 

 MR. CLOWARD:  And, Your Honor, I mean, on that issue, you know, the 

case law supports that you would be the best person given that you presided over 
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two jury trials, almost a third jury trial. 

 THE COURT:  There is a long history with this case. 

 MR. CLOWARD:  True. 

 THE COURT:   Well, let's -- we'll just start with the motion, and I'll give that 

some thought.  So -- I'm sorry.  So, Mr. Kennedy, your motion. 

 MR. KENNEDY:  Thank you, Your Honor.   

 THE COURT:  Let me start by asking you, so the case is currently in front 

of the Nevada Supreme Court.  I know that you filed a motion with them.  Do you 

think it would be more appropriate to wait until they determine the case is not 

properly in front of them? 

 MR. KENNEDY:  I don't think we have to do that.  We talked about doing 

that, but this is an issue that we can decide now because the motion to dismiss in 

front of the Nevada Supreme Court is on the ground that there's no final judgment, 

and the motion that's in front of the Court today is a step on the road to getting a 

final judgment. 

 THE COURT:  Right. 

 MR. KENNEDY:  So I think we would just -- we'd just be, in essence, 

wasting time.  I think the Court's going to dismiss and say there's no final judgment, 

so we would just be back again on the same issue. 

 THE COURT:  I have another question for you.  Do you know if the settling 

of jury instructions was transcribed?  Because if it was, I could not find it and I 

could not -- 

 MS. WILDE:  With the doors closing, I couldn't hear. 

 THE COURT:  I was looking for the transcript of the settling of jury 

instructions, and I could not find that.  I don't know if they were ever -- I just couldn't 
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find it.  I couldn't find it in what was filed.  I believe it was done on the day April -- I 

want to say that was April 6.   

 MS. HARMON:  I don't know if I have a full transcript for that day, but let me 

look for the appendix. 

 THE COURT:  So what was filed that's not in your appendix was -- the 

original transcripts filed didn't appear to include that, and then I couldn't -- I did not 

find it in your paperwork. 

 MR. KENNEDY:   Yeah.  I don't think we included it in -- 

 MS. HARMON:  No. 

 MR. KENNEDY:   -- the standings here. 

THE COURT:   No. 

MR. KENNEDY:   We just included copies of the instructions themselves. 

 THE COURT:  Right.  Okay. 

 MS. HARMON:  And we only attached excerpts in our appendix, so I don't 

believe we'd have the settling of the jury instructions. 

 THE COURT:  I didn't see that.  I just saw the instructions themselves.  I 

just wanted to make sure that I didn't find -- 

 MR. KENNEDY:  Yeah, that's all we attached as an exhibit were the 

instructions. 

 THE COURT:  All right.   

 MR. KENNEDY:  The matter before the Court today is really a pretty narrow 

one, and that's Harvest's -- we call them Harvest Management or Harvest -- 

 THE COURT:   Right. 

 MR. KENNEDY:  -- our motion for the entry of judgment in favor of Harvest 

and dismissing the claim or claims that were made by the Plaintiff against Harvest.  
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What happened was, that following the jury's verdict, a period of time elapsed, and 

the Plaintiff then filed a motion with Judge Gonzalez -- 

 THE COURT:  Right. 

 MR. KENNEDY:  -- asking that judgment be entered in favor of the Plaintiff 

as to the individual Defendant and as to Harvest Management.  We opposed that 

on -- 

 MS. HARMON:  And she denied their motion. 

 MR. KENNEDY:   And she denied that motion.  And then you see from the 

transcript, from that hearing that we attached, I said, well, will that judgment also 

include a judgment in favor of Harvest dismissing the claims?  And she said, no, 

you have to file another motion, to which I said, sure, okay, we will do that.  We 

filed that motion, and somewhat to our surprise, the opposition to our motion -- 

because we said, look, if you're not going to enter judgment in favor of the Plaintiff 

against Harvest, then, of course, you ought to enter a judgment in favor of Harvest 

dismissing the Plaintiff's claims.  Makes sense. 

      The response we got from the Plaintiff was, oh, no, this is all Judge 

Bell's fault because Judge Bell was responsible for the verdict form not making any 

sense.  That came as somewhat of a surprise to us because when you go back 

through the transcript and you look at the parts of the transcripts and the 

documents -- and we set this out in excruciating detail in our motion and our  

reply -- what happened, and then there's no question about it.  When -- on the last 

day the Court said, hey, I have a verdict form that I used in another case, and it 

might be helpful to you -- 

 THE COURT:  My recollection is just one of the reasons that I get the 

transcript of the settling of jury instructions that either no one provided a verdict 
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form or what was provided was just not agreeable to everyone in some way, and I 

can't recall which of the two that was.  I mean, typically, my JEA does the final of 

the jury instructions and verdict form, so if there are any issues, we certainly can 

make those corrections.  I have never used a verdict form without having all of the 

lawyers review it. 

 MR. KENNEDY:  Well, of course, and that's what you did in this case.  And 

in the motion at page 12, starting at line 21, we quote the transcript where you say, 

"Will you guys take a look at this verdict form.  I know it doesn't have the right 

caption.  I know it's just the one we used in the last trial.  See if it looks sort of 

okay." 

 THE COURT:   Right. 

 MR. KENNEDY:  And then Mr. Rands says, "Yes, looks fine."   And then 

later on that day, Mr. Boyack says, "Yeah, that's the only change."  He suggested a 

change, and he said, "Yeah, that's the only change."  The Court says, "That's just 

what we had laying around, so."  Mr. Boyack says yeah.  And then he says again, 

"Well, that was the only modification," and that was to separate out past and future 

medicals.  So that is the genesis of the verdict form.  And then -- of course, now 

we're hearing the argument, well, this was Judge Bell's fault.  They say it twice in 

their opposition.  If Judge Bell hadn't made this mistake -- well, okay.   

       You have lawyers who look at the verdict form, approve it and actually 

the complaining party now made a change in it, but now they're saying they were 

shocked and surprised that the verdict form only named the individual Defendant.  

But if you look, and we set all of this out in detail in the memorandum, at page 14, 

when the argument -- the final argument, the closing argument is made to the jury, 

and this is page 14 of our motion, Mr. Boyack says, "Here's the verdict form."  And 
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as good lawyers do, he said to the jury, "When you fill this out, here's what you 

should do.  First thing that you will find out is, was the Defendant" -- singular -- 

negligent.   The clear answer is yes, Mr. Lujan in his testimony that was read from 

the stand said that Mr. Morgan had the right-of-way."  And then he says at the 

conclusion of that paragraph, "And then from there, you will fill out this other 

section, what percentage of fault do you assign each party?  Defendant, 100 

percent.  Plaintiff, zero percent."  And that's exactly what the jury did. 

       And now they're saying, well, that judgment should also apply against 

the other Defendant.  Well, the other Defendant is nowhere on the jury form.  And   

Judge Gonzalez said, I can't -- and there are no jury instructions that pertain to 

Harvest, the other Defendant, and there is nothing on the form.  In fact, the jury 

form itself says the individual was 100 percent at fault.   

       Now, the narrow question presented to this Court is after Judge 

Gonzalez said, look, there's not going to be a judgment entered against Harvest 

based on everything that occurred.  We ask that the Court say in that event, the 

claims against Harvest should be dismissed, and there should be a judgment 

entered in Harvest's favor.   

     The only argument that is new here that wasn't made to Judge Gonzalez 

when she denied their motion is, now it is somehow Judge Bell's fault that the 

verdict form got messed up, and the provisions from the transcript that I just read to 

you show that that just isn’t the case.  The Court said, Here's a form I've used.  I 

know the parties aren't the same.  You got to change that.  Do you approve this?  

Yes, with one change, it's all approved.  And that being the case, there is no 

reason that this Court should not enter a judgment in Harvest's favor dismissing the 

Plaintiff's claims against it.  And if the Court has no questions -- 
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THE COURT:  I don't.  Thank you. 

 MR. CLOWARD:   Good morning, Your Honor. 

 THE COURT:  Good morning, Mr. Cloward. 

 MR. CLOWARD:  So the tone and tenor has never been to blame the 

Court. 

 THE COURT:   I understand, Mr. Cloward.  I mean, I will say I do think-- I 

was just trying to pull up the jury instructions.  I mean, typically, it is the custom of 

the Court when we do a caption on a verdict form that it matches identically the 

caption on the jury instructions. 

 MR. CLOWARD:  Correct, and -- 

 THE COURT:  So I do think there was an error in that regard. 

 MR. CLOWARD:  Certainly.  And the jury instructions contain the correct 

caption, so if you look at this matter and if you simply put the first page of the 

verdict form with the correct caption, then the judgment is against both Defendants.  

But they want to come in here and take advantage of a clerical, ministerial error.   

      At no point was there ever any attempt to modify the caption, to modify 

the parties in the case, to suggest that the corporate Defendant should not be 

included.  This was simply Your Honor trying to do everybody -- take one thing off 

of everybody's plates and say, hey -- and it's on page 107 of the transcript of 

Friday, April 6th, where the Court says, "Hey, I haven't seen the verdict form.  I've 

had like six car crashes this year.  I've got one for your guys."  And everybody was 

grateful for that.   Everybody was grateful that the Court took that issue off of our 

plates along with the other issues that we have.  Now they come in here and try 

and pass on this to try and create this issue.   

     And throughout the brief, I counted on ten different times they claim that 
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he was on break, he was on break, he was on lunch break, on lunch break, ten 

different times.  Well, that's not what the testimony was.  The testimony was 

specifically that he, quote, had just ended his lunch break.  So he ended his lunch 

break and now he's back on the clock.   

     And they try and say, well, you know, there's never this issue of -- you 

know, there's never this issue of the corporation, and there's no instructions for 

respondeat superior.  The reasons the jurors weren't instructed on that is because 

that was never a contested issue.   This was not a contested issue until appellate 

counsel gets involved in the case.  Never at any point was there ever any 

argument in the claims notes, in the discovery, during the first trial, during the 

second trial that he was on some sort of a frolic and detour or on some sort of a 

lunch break during the time of the collision.   The testimony was crystal clear in the 

first case and the second case, he had finished his lunch; he was back on the 

clock.   

     Counsel cites to the Rockwell v. Sun Harbor Budget Suites case, which 

is 112 Nev. 1217, and it says, "To prevail on vicarious liability, it must be shown 

that, one, the actor at issue was an employee; and, two, that the actions 

complained off occurred when the course -- within the course and scope of the 

actor's employment." 

     The testimony was crystal clear.  We have a bus driver driving a bus at 

the time of the crash who was employed with the Defendants.  In order for them to 

prevail that this is -- that this is some sort of a frolic and detour, that it was outside 

the scope, they specifically cited to that case.   

     They say that they -- they have to show or that we -- they're citing to the 

Rockwell case, which is quoting Prell Hotel, which says, "That it must be shown 
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that it is independent venture of his own and that it was not committed within the 

course of the very task assigned to him."   Well, I guess what?  He is a bus driver 

driving a bus for this company at the time.  This -- I mean, we were shocked.  We 

tried to just stipulate saying to counsel, hey, look, this is a ministerial error.  It's 

clear -- you know, it's clear that this is what happened.  They won't agree, so that's 

why we filed the motion.  

      And all of a sudden, we get this big, giant opposition saying, oh, no, no, 

no. you know, this was -- he's outside the course and scope.  And we're like, are 

you -- huh?  Kind of shocked, like are you really making this argument?  You're 

really going to make this argument. 

       And, you know, the fact of matter is, is pursuant to Evans v. Southwest 

Gas -- and this is a direct quote -- "Where undisputed evidence exists concern the 

employee's status at the time of the tortious act, the issue may be resolved as a 

matter of law."  That is citing to Molino v. Asher -- that's 96 Nev. 814 -- and  

Connell v. Carl's Air-Conditioning at 97 Nev. 436.  This has never been an issue 

that he was outside the course and scope of his employment. 

      And they cite to the Rockwell case.  We met the burden that he was in 

the course and scope, the very act that he's driving the bus.   I mean, I don't know 

what else to say, I mean, Your Honor, the fact that we give the jury instruction on 

the corporations.   

     And the Court was correct, I didn't see any settling of the instructions 

that I read, but I did read the settling of the instructions in the first case.  And, 

specifically, the Defense points out, the Court says, "You know, the corporations" -- 

and it was referring to Instruction 17 at the time; they were renumbered.  But the 

Court says, "I don't know how this snuck in here," and all of the parties -- I jump up, 
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Mr. Boyack jumps up, Mr. Rands jumps up.  Everybody says, no, there's two 

Defendants.  There's a -- and then the Court says, oh, yeah, I'm mistaken, I'm sorry 

about that.  We're going to give that instruction.   

     That instruction is carried over to the next case.  It's given as Instruction 

Number 5.  Well, if this guy is not on the job, if this guy is not in the course and 

scope of his employ, why isn't there a directed -- a motion for directed verdict after 

the close of our evidence?  You know.  Why is it that they lie and wait for this 

ministerial action?   

     And, again, all the Court has to do is take the first page of the caption 

from the jury instructions and supplant that for the -- for the verdict form because 

there's no text on the verdict form.  It's just a caption.  Swap those two, and guess 

what, the judgment is against both Defendants, but they're trying to take advantage 

of this. 

     And, additionally, Your Honor, the singular versus plural argument 

saying, hey, look, you know, it's only against one Defendant, well, there are also 

instructions that talk about both Defendants, specifically the insurance instruction.  

The insurance instruction says you can't consider whether either Defendants, 

plural, have insurance.   Again, this is just a tactical maneuver to try and avoid 

responsibility in this case.  It was never a bona fide issue that was ever, ever 

raised by anyone during the course of this, and that’s why there was not a specific 

instruction on respondeat superior because it was not an issue.  Everyone agreed.   

     Even Ms. Jansen, when she took the stand, the 30(b)(6) for Harvest, 

and she gives her testimony, never once did she say, well, you know what, the guy 

wasn't on the job.  We asked her, you know, who's at fault for this, and why are 

they at fault?  Well, your driver was at fault because he should've seen the bus.  
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That was the singular thing that she said, is that your driver, Mr. Morgan, was at 

fault for causing this crash because he wasn't -- he didn't avoid the crash.  Yet now 

they want to come in and reinvent the wheel and say, well, you didn't present this 

and you didn't present -- we didn't have to present that because it wasn't disputed. 

      Thank you, Your Honor.  Do you have any specific questions? 

 THE COURT:  No, I don't.  Thank you. 

 MR. CLOWARD:  Thanks. 

 THE COURT:  Mr. Kennedy? 

 MR. KENNEDY:  I just have a couple points, Your Honor.   

 THE COURT:  Sure. 

 MR. KENNEDY:  First, the argument is made, well, if you just change the 

caption on the verdict form, the problem's solved.  That doesn't do it.   

THE COURT:   Right. 

MR. KENNEDY:   Okay?  The verdict form itself pertains to one Defendant, 

and it pertains to a Defendant who is negligent, and those are the jury instructions.  

There are no -- there's nothing on the jury -- on the verdict form that pertains to 

another Defendant.  And if they did intend to put two Defendants on the verdict 

form, you have to apportion fault between those two Defendants, and that's not on 

here, so -- I mean, changing the caption doesn't do it  The argument that -- 

 THE COURT:  Well, I mean, it's true, vicarious liability typically don't find  

fault between defendants, right?   I mean, I understand what you're saying and I 

understand that there's an issue with the verdict, but the way this case was 

presented by both sides, there was really never any dispute that this was an 

employee in the course and scope of employment.  It was never an issue in the 

case. 
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 MR. KENNEDY:  Actually, there was no evidence substantively presented 

by the Plaintiff.  What the employee -- what the evidence on the employee was was 

he was returning from his lunch break.  He had just eaten lunch and was returning.  

And, of course, Nevada has the coming and going rule.  Okay.  He had no 

passengers in the bus.  He'd gone to eat lunch on his lunch break.  That’s why we 

will -- so he's not in course and scope of his employment at that point.  That is 

why -- 

 THE COURT:  I mean, that wasn't an affirmative defense raised in the 

answer that -- I mean, I don't recall that issue. 

 MR. KENNEDY:  And there is no claim in the complaint for vicarious 

liability.  It's negligent entrustment. 

 THE COURT:  It's like vicarious liability and negligent entrustment is the 

third one? 

 MR. BOYACK:   Yeah, that's -- 

 MR. KENNEDY:  But this is -- this is all -- every one of these arguments, 

Your Honor, was made to Judge Gonzalez, and she says, if you want to make 

these claims, you have to have some jury instructions.  You have to have a verdict 

form that has a jury's finding of liability in it.  We don't have any of that. 

 THE COURT:  I understand, Mr. Kennedy.  I'm just telling you my 

recollection, having dealt with this case -- and this was -- I mean, for whatever 

reason, one of those cases that is extraordinarily full of holes.  We had, you know, 

a mistrial.  We had a failed start of the trial.  We had a number of motions.   

     There were a number of issues with this case that made it complicated 

and one that sticks out in my memory a bit more than others, and I do -- I mean, I 

just don't recall that there was ever any -- anything raised as a concern.  It wasn't 
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an issue. 

 MR. KENNEDY:  Because the Plaintiff didn't present enough evidence on it 

to really merit any defense other than the driver saying, I was on my lunch break 

and returning, and that's the coming and going rule.  He wasn't driving passengers.  

He had nobody in the bus.  He said, I had gone to this park, was eating lunch and I 

was returning.   

      And then what we do is we get to the closing argument. There is no part 

of the closing argument whatsoever on any liability for Harvest.  Nobody says 

anything in the closing argument.  In fact, in the closing argument, it is obvious that 

the focus is on the individual Defendant because the Plaintiff's lawyer stands up 

with the verdict form and says, "The Defendant is 100 percent negligent."  That's 

Mr. Lujan.  And that's what they say to the jury, and the jury comes back and finds 

that.   

     Now they're saying, well, you know, we think there was another 

defendant who should've been filed liable to some degree, and we think that the 

jury would've done that had we proved it, had we argued it, had we had a verdict 

form that was proper.  All of those arguments were rejected by Judge Gonzalez.  

She said, "I am denying the motion for entry of judgment against Harvest."  There's 

no evidence, there's no argument, there's no jury instructions on any kind of 

derivative liability at all.  It's just not there.   

     And to say, well, it wasn't contested, so the jury must have found that, 

even though they didn't find it, is absurd, and I don't -- I don't think the Court really 

at this point can go behind the evidence and the verdict form and say that the jury 

probably would have found something other than it did if things had been done 

properly.   
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      Because the focus and the closing argument -- in fact, the focus of the 

whole case was on the individual, and the verdict form was examined and 

prepared, and it focused only on the individual.  There is no mention in that verdict 

form of the other Defendant, and there are no jury instructions on liability for the 

other Defendant.  To say we have a stock instruction that says treat corporations 

like individuals, that doesn't get you anywhere at all. 

     And so based on what Judge Gonzalez did and the narrow issue that's 

presented to Your Honor, I think it's clear that Your Honor should enter a judgment 

in favor of the Harvest Defendant, dismissing the Plaintiff's claim or claims against 

it.   And I'm done if the Court has no questions. 

THE COURT:   No, I don't.  Mr. Cloward, anything else? 

MR. CLOWARD:  Yes.  Your Honor, Rule 54(b) indicates that this Court 

does not have to consider anything that Judge Gonzalez did, and I think Judge 

Gonzalez recognized after this second motion was filed, but you know what, it's 

probably appropriate to send this back to Judge Bell who presided over two jury 

trials and a failed third start and let her address these issues.   

       So we're asking that the Court either deny Harvest's motion and enter 

judgment against our client.  If the Court wants us to file a different motion, a 

separate motion for reconsideration so the Court can apply 42, NRCP 42, we're 

happy to do that.  But at the end of the day, the Court is correct in the recollection; 

this was never a contested issue until appellate counsel got involved.  It is -- it is 

plain and simple.   

     Further, the Price v. Sennott case, 85 Nev. 600, "A party cannot gamble 

on the jury verdict and then later, when displeased with the verdict, challenge the 

sufficiency of the evidence to support it."   Mr. Kennedy is saying, well, Plaintiff 
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didn't do this and Plaintiff didn't do that and Plaintiff didn't do all these things.  Well, 

the reason we didn't do these things is because this was never a bona fide issue.  

It never was.  Yet they're trying to seize on this ministerial clerical error, which was 

done as a courtesy to the parties, and it's really unfair.  Thank you, Your Honor. 

THE COURT:  All right.  So I want to look at -- I want to look at the 

transcripts related to the settling of the jury instructions.  I found the old one, and I 

just need to find -- I can't remember if we just used the same ones or if there was 

additional discussion of the settling of the instructions after, but I wasn't able to find 

that.  

MR. KENNEDY:  Your Honor, we have the full transcript, so we'll look for it, 

too, and file them. 

THE COURT:   Yeah.  I just -- the transcripts are filed.  I just -- I couldn't -- I 

went through them and I couldn't find that part, you know, that -- Mr. Cloward 

jogged my memory, that we had both of the settling of instructions in the first trial.  

He at least remembered, but I didn't see that either.  I just want to go through those 

before I make any decision here because I want to see what the discussions were 

relative to what the instructions were or were not included.     

     And so I'm going to set a status check.  I'll set it two weeks just to give 

me an opportunity to go through them.  Don't -- you don't need to come back to 

court.  I'm just doing that for my own benefit.  And then I will issue a written 

decision once I've had the opportunity to review them.  If I have additional 

questions after that, then I will let you know. 

MR. KENNEDY:  Okay.   

THE COURT:  All right.  Thank you. 

MR. KENNEDY:  Sounds good. 
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MR. CLOWARD:  Thank you, Your Honor. 

 [Proceeding concluded at 10:29 a.m.] 
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Respondent Harvest Management Sub, LLC (Harvest), has 

filed a motion requesting this court to dismiss this appeal for lack of 

jurisdiction. Appellant opposes the motion, and Harvest has filed a reply. 

We deny the motion. This denial is without prejudice to respondent 

Harvest's right to renew the motion, if necessary, upon completion of 

settlement proceedings. 
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No notice was electronically mailed to those listed below; counsel filing the document must serve a
copy of the document on the following:

Ara Shirinian

This notice was automatically generated by the electronic filing system. If you have any questions, contact
the Nevada Supreme Court Clerk's Office at 775-684-1600 or 702-486-9300.
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A-15-718679-C 

PRINT DATE: 03/14/2019 Page 1 of 1 Minutes Date: March 14, 2019 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
 
Negligence - Auto COURT MINUTES March 14, 2019 

 
A-15-718679-C Aaron Morgan, Plaintiff(s) 

vs. 
David Lujan, Defendant(s) 

 
March 14, 2019 2:00 PM Minute Order  
 
HEARD BY: Bell, Linda Marie  COURTROOM: No Location 
 
COURT CLERK: Kimberly Estala 
 
RECORDER:  
 
REPORTER:  
 
PARTIES  
PRESENT: 

 

 
JOURNAL ENTRIES 

 
- For convenience, case A-15-718679-C shall be transferred to Department 7 effective immediately 
pursuant to EDCR 1.30(b)(15). 
 
CLERK'S NOTE: A copy of this Mintue Order was electronically served to all registered for Odyssey 
File and Serve. //ke 03/14/19 
 
 

Case Number: A-15-718679-C

ELECTRONICALLY SERVED
3/14/2019 4:05 PM
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Reception

From: efilingmail@tylerhost.net

Sent: Thursday, March 14, 2019 4:06 PM

To: BKfederaldownloads

Subject: Notification of Service for Case: A-15-718679-C, Aaron Morgan, Plaintiff(s)vs.David

Lujan, Defendant(s) for filing Service Only, Envelope Number: 3991718

To help
protect your
privacy,
Micro so ft
Office
prevented
auto matic
download of

this pictu re
from the
In ternet.
EFile State
Logo

Notification of Service
Case Number: A-15-718679-C

Case Style: Aaron Morgan, Plaintiff(s)vs.David
Lujan, Defendant(s)

Envelope Number: 3991718

This is a notification of service for the filing listed. Please click the link below to retrieve the submitted
document.

Filing Details

Case Number A-15-718679-C

Case Style Aaron Morgan, Plaintiff(s)vs.David Lujan, Defendant(s)

Date/Time Submitted 3/14/2019 4:05 PM PST

Filing Type Service Only

Filing Description Minute Order

Filed By Kimberly Estala

Service Contacts

David E Lujan:

Lisa Richardson (lrichardson@rsglawfirm.com)

Jennifer Meacham (jmeacham@rsglawfirm.com)

Harvest Management Sub LLC:

Sarah Harmon (sharmon@baileykennedy.com)

Dennis Kennedy (dkennedy@baileykennedy.com)

Joshua Gilmore (jgilmore@baileykennedy.com)

Bailey Kennedy, LLP (bkfederaldownloads@baileykennedy.com)

Andrea Champion (achampion@baileykennedy.com)
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Other Service Contacts not associated with a party on the case:

"Bryan A. Boyack, Esq." . (bryan@richardharrislaw.com)

"Doug Gardner, Esq." . (dgardner@rsglawfirm.com)

Benjamin Cloward . (Benjamin@richardharrislaw.com)

Douglas R. Rands . (drands@rsgnvlaw.com)

Melanie Lewis . (mlewis@rsglawfirm.com)

Olivia Bivens . (olivia@richardharrislaw.com)

Shannon Truscello . (Shannon@richardharrislaw.com)

Tina Jarchow . (tina@richardharrislaw.com)

Micah Echols (mechols@maclaw.com)

Leah Dell (ldell@maclaw.com)

Pauline Batts . (pbatts@rsgnvlaw.com)

Kim Dean (kdean@maclaw.com)

E-file ZDOC (zdocteam@richardharrislaw.com)

Nicole Griffin (ngriffin@richardharrislaw.com)

Kathleen Wilde (kwilde@maclaw.com)

Document Details

Served Document Download Document

This link is active for 30 days.
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No. 77753 

FILED 
APR 01 2019 

ELIZABETH A. BROWN 
CLERK 9f....frialPREME COVRT 

, 201 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

AARON M. MORGAN, INDIVIDUALLY, 
Appellant, 
vs. 
DAVID E. LUJAN, INDIVIDUALLY; AND 
HARVEST MANAGEMENT SUB LLC, A 
FOREIGN LIMITED-LIABILITY 
COMPANY, 
Respondents. 

SETTLEMENT PROGRAM STATUS REPORT 

A mediation session waslifid in this matter on 	Q.  

V\\ 10-t  
I make the following report to the court: 

(check one box) 

The parties have agreed to a settlement of this matter. 

The parties were unable to agree to a settlement of this matter. 

The settlement process is continued as follows: 

Date:  (9..)\ Yz,  

  

Time:  tQ)'- 	kv".  

 

   

 
   

 

Location: 

    

 

 

    

 

Other: 	  

Additional Comments: -1k- Se\k40,---k jctCr---1 0-9) -1 	o  

Settlement Judge 
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Reception

From: efiling@nvcourts.nv.gov

Sent: Monday, April 1, 2019 3:21 PM

To: BKfederaldownloads

Subject: Notification of Electronic Filing in MORGAN VS. LUJAN, No. 77753

Supreme Court of Nevada

NOTICE OF ELECTRONIC FILING

Notice is given of the following activity:

Date and Time of Notice: Apr 01 2019 03:20 p.m.

Case Title: MORGAN VS. LUJAN

Docket Number: 77753

Case Category: Civil Appeal

Document Category:
Filed Interim Settlement Program Report. The settlement conference is
continued to the following date: August 13, 2019, at 10:00 am. The Settlement
Judge requests 90 days beyond deadline to submit final report. (SC).

Submitted by: Issued by Court

Official File Stamp: Apr 01 2019 02:54 p.m.

Filing Status: Accepted and Filed

Docket Text:
Filed Interim Settlement Program Report. The settlement conference is
continued to the following date: August 13, 2019, at 10:00 am. The Settlement
Judge requests 90 days beyond deadline to submit final report. (SC).

The Clerk's Office has filed this document. It is now available on the Nevada Supreme Court's E-Filing
website. Click here to log in to Eflex and view the document.

Electronic service of this document is complete at the time of transmission of this notice. The time to
respond to the document, if required, is computed from the date and time of this notice. Refer to NEFR 9(f)
for further details.

Clerk's Office has electronically mailed notice to:

Benjamin Cloward 2445
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Douglas Gardner

Joshua Gilmore

Kathleen Wilde

Bryan Boyack

Dennis Kennedy

Andrea Champion

Micah Echols

Sarah Harmon

No notice was electronically mailed to those listed below; counsel filing the document must serve a
copy of the document on the following:

Ara Shirinian

This notice was automatically generated by the electronic filing system. If you have any questions, contact
the Nevada Supreme Court Clerk's Office at 775-684-1600 or 702-486-9300.

2446



TAB 39

TAB 39



Case Number: A-15-718679-C

Electronically Filed
4/5/2019 3:46 PM
Steven D. Grierson
CLERK OF THE COURT
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Josephine Baltazar

From: efilingmail@tylerhost.net

Sent: Friday, April 5, 2019 3:48 PM

To: BKfederaldownloads

Subject: Notification of Service for Case: A-15-718679-C, Aaron Morgan, Plaintiff(s)vs.David

Lujan, Defendant(s) for filing Decision and Order - DAO (CIV), Envelope Number:

4104693

To help
protect your
privacy,
Micro so ft
Office
prevented
auto matic
download of

this pictu re
from the
In ternet.
EFile State
Logo

Notification of Service
Case Number: A-15-718679-C

Case Style: Aaron Morgan, Plaintiff(s)vs.David
Lujan, Defendant(s)

Envelope Number: 4104693

This is a notification of service for the filing listed. Please click the link below to retrieve the submitted
document.

Filing Details

Case Number A-15-718679-C

Case Style Aaron Morgan, Plaintiff(s)vs.David Lujan, Defendant(s)

Date/Time Submitted 4/5/2019 3:46 PM PST

Filing Type Decision and Order - DAO (CIV)

Filing Description Decision and Order

Filed By Mary Anderson

Service Contacts

David E Lujan:

Lisa Richardson (lrichardson@rsglawfirm.com)

Jennifer Meacham (jmeacham@rsglawfirm.com)

Harvest Management Sub LLC:

Sarah Harmon (sharmon@baileykennedy.com)

Dennis Kennedy (dkennedy@baileykennedy.com)

Joshua Gilmore (jgilmore@baileykennedy.com)

Bailey Kennedy, LLP (bkfederaldownloads@baileykennedy.com)

Andrea Champion (achampion@baileykennedy.com) 2453
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Other Service Contacts not associated with a party on the case:

"Bryan A. Boyack, Esq." . (bryan@richardharrislaw.com)

"Doug Gardner, Esq." . (dgardner@rsglawfirm.com)

Benjamin Cloward . (Benjamin@richardharrislaw.com)

Douglas R. Rands . (drands@rsgnvlaw.com)

Melanie Lewis . (mlewis@rsglawfirm.com)

Olivia Bivens . (olivia@richardharrislaw.com)

Shannon Truscello . (Shannon@richardharrislaw.com)

Tina Jarchow . (tina@richardharrislaw.com)

Micah Echols (mechols@maclaw.com)

Leah Dell (ldell@maclaw.com)

Pauline Batts . (pbatts@rsgnvlaw.com)

Kim Dean (kdean@maclaw.com)

E-file ZDOC (zdocteam@richardharrislaw.com)

Nicole Griffin (ngriffin@richardharrislaw.com)

Kathleen Wilde (kwilde@maclaw.com)

Document Details

Served Document Download Document

This link is active for 30 days.
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